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VOTING RIGHTS ACT

WEDNESDAY, JANUARY 27, 1982

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTrUTION,

COMMITTEE ON H JUDIcIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
2228, Dirksen Senate Office Building, Hon. Orrin G. Hatch (chair-
man of the subcommittee) presiding.

Present: Senators Hatch, Thurmond, and Grassley.
Also present: Senators Mathias, Dole, Specter, Kennedy, and

Metzenbaum.
Staff present: Stephen MarkmanL hief counsel; Dennis

counsel; Wfliam Lucius, counsel; Claire Greif, clerk; and Pro
Laurens Walker.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A. U.S. SENATOR
FROM THE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION
Senator HATCH. Ladies and gentlemen, this marks the first in a

series of eight scheduled hearings on the Voting Rights Act. We
are privileged to have with us today an outstanding group of wit-
nesses. As has always been the case on this subcommittee, it will
be a balanced group of witnesses as well.

As a member of this body who is still in his first term, I was not
present when Congress last considered the voting rights issue in
1975. However, I must observe that I have never before seen an im-
portant issue that has been the subject of so much misunderstand-
ing and misconception as the Voting Rights Act. Whatever one's
perspective on this legislation, I hope that the hearings to be con-
ducted by this subcommittee will be helpful in defining what pre-
cisely are the issues in the forthcoming debate.

To start this process, let me clarify some of the matters that do
not seem to be in widespread controversy. First, there seems to be
little disagreement that the provisions of the Voting Rights Act
ought to be extended. This is certainly my own view and, I believe,
the view of a substantial majority of the Senate.

Clearly, the Voting Rights Act has been successful in providing
effective voting rights to all citizens, .ireseive of race or color.
In virtually every jurisdiction in which t e special preclearance
provisions of the act have a plied, there have been significant in-
creases in the percentage of minority individuals registering and
voting. The 15th amendment guarantee against the abridgement of

(1)
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voting rights on the basis of race or color has largely been fulfilled
by the Voting Rights Act. It ought not to be dismantled.

Second, there seems to be little disagreement about the specific
forms of voting rights protection established by the Voting Rights
Act. In particular, I detect little support for the elimination of the
preclearance provisions of section 5 of the Voting Rights Act.

While none of us should fail to recognize the substantial trans-
formation in our federal system effected by the Voting Rights Act,
neither should any of us fail to recognize the extraordinary circum-
stances that existed in many of the jurisdictions required to pre-
clear prior to the act. As the Supreme Court has noted, the very
constitutionality of the Voting Rights Act has always rested upon
the recognition of these extraordinary circumstances. The preclear-
ance procedure ought to be maintained.

Third, there seems to be little disagreement that the preclear-
ance requirement ought to be limited to so-called "covered" juris-
dictions. And let us frankly recognize that most of them are in the
southern part of our country.

To extend coverage nationally could have no effect other than to
dilute the basic coverage of the Voting Rights Act. To extend cover-
age nationally would also be to call into constitutinaL-question the
act by applying the preclearance requirement to jurisdictions in
which there have never been the extraordinary circumstances of
race that existed in the "covered" jurisdictions. The present limited
scope of "preclearance" to the "covered" jurisdictions ought to be
maintained.

Finally, let me say that there seems to be little disagreement
about any of the other protections of the Voting Rights Act. The
abolition of the poll tax, the elimination of literacy tests, and other
discriminatory voting devices, the strictures upon residency re-
quirements, the provisions for Federal voting examiners and mar-
shals, and the prohibition of coercion and fraud in relationship to
the ballot box should all be maintained intact.

Having said all this, what then is the debate all about? How
nificanto is this debate? In my view, the debate beginning in theSenate today will focus upon a proposed change in th act that in-
volves one of the most important constitutional issues ever to come
before this body. Involved in this debate will be the most funda-
mental issues involvinig.the nature of American representative de-
mocracy, federalism, civil rights, and the separation of powers. -

While the resolution of this debate may not affect the average
person's pocketbook this year, and while it will not affect the inter-
est rate on home mortgages, there is no issue, absolutely no issue,
that will be considered during this Congress that is more important
to defining ourselves as a Nation and in expressing the values of
our Constitution.

In short, what is at issue is the easily overlooked change in a few
words in section 2 of this act. Section Krepresents the statutory ex-
pression of the 15th amendment to the Cotitution of the United
States of America. It prohibits voting qualifications or practices or
procedures which abridge voting rights on account of race or color.
B use it is the codification of the Constitution, it applies through-
out the country. I
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Some people have misconstrued this act and have thought that it
only applies to certain Southern States, but actually thi4 provision
applies to all 50 States. I might add that it applies to not only
every State in the Union, but it applies whether or not they must"preclear."

Until now-until the proposed change in section 2 which was
adopted last year by the House after virtually no discussion either
in committee or on the floor-section 2 was viewed as perhaps the
least controversial provision in the Voting Rights Act-that is, up
until now, up until the House acted. Indeed, in a recent analysis of
the act that I read, prepared by the Library of Congress, section 2
was not even referred to as one of the "major" provisions of the
act.

What the proposed change in section 2 would do is to overturn
the traditional understanding of the 15th amendmemo--reiterated
less than 2 years ago by the Supreme Court in the Mobile case-
that a constitutional violation requires some evidence of an intent
or purpose to discriminate.

The proposed language would overturn Mobile and, I might add,
overturn the intent requirement, and establish in its place a new
test for identifying discrimination, a test never before utilized, that
focuses purely upon the "results" of an alleged discriminatory
action.

I would ask my colleagues as-well as others interested in this
debate to consider the implications of discarding the intent stand-
ard. By focusing upon the results or the effects of an allegedly dis-
criminatory action rather than upon the motivation" for such an
action, we are redefminng the very concepts of discrimination and
civil rights. By focusing primarily upon numbers and statistics
rather than upon evidence of some wrongful purpose, the "results"
test would transform the 15th amendment and the Voting Rights
Act from provisions designed to insure equal access and equal op-
portunity in the electoral process to provisions designed to insure
equal outcome and equal success.

Such an objective, the objective of racial balance on elected, rep-
resentative bodies, is inconsistent with every value of our Constitu-
tion. As the Court stated in Mobile in rejecting the proposition ex-
pressed in the proposed change in section 2, "The right to equal
participation in the electoral process does not protect any 'political
group, however defined, from electoral defeat.'

In short, what the "results" test would do is to establish the con-
cept of "proportional representation by race" as the standard by
which courts evaluate electoral and voting decisions, as well as de-
cisions of municipal organization and structure, by communities
throughout the Nation.

No, it probably will not result overnight in city councils, and
county commisions, and State legislatures, and school boards
across the Nation reflecting racial proportions in their jurisdic-
tions. That is too simplistic a notion.

Rather, what the 'results" standard will do is to -establish the
Proportional representation" standard as one by which the Feder-
alGovernment and the courts assess the constitutional validity of
every municipal system, every :redistricting plan, every electoral
and voting requirement, and every alternation of those systems,
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plans, and requirements. Whether or not there is proportional rep-
resentation by race or whether or not proportional representation
is promoted by these policies will become the legal filter through
which they are judged.

As in the city of Mobile, never mind that there was no discrimi-
natory purpose behind their establishment, and never mind that
there were legitimate, entirely nonracial justifications for such
policies. As in the city of Mobile, efforts will be made todismantle
entirely the structures of self-government enacted by citizens
across the country.

As the Court observed in the Mobile case, the dissenting opinion,
which expressed the case for the "results" test, "would discard
fixed principles of equal protection in favor of a judicial inventive-
nessthat would go far toward making this court a superlegisla-ture."

The notion of "proportional representation by race". is not a spec-
ter that any Member of this Congress has pulled out of a hat.
Apart from the fact that the "results" test can have no other
meaning by its very terms, the House report on their version of the
Voting Rights Act concedes that evidence of proportional represen-
tation "would be highly relevant" in establishing a section 2 viola-
tion.

In addition, we see many civil rights leaders stating rather ex-
plicitly that roportional representation is their goal. Dr. Willie

ibson, president of the South Carolina NAACP, for example, has
stated that, "Unless we see a redistricting plan in South Carolinathat has the possibility of blacks being elected in proportion to
their population, we will push hard for alternative plans.

In addition,' the Supreme Court has been forthright in its charac-
terbuation of the "results" or "effects" standard as one designed to
promote proportional representation by race. To refer to the Mobile
case again, the Court observed, "The theory of the dissenting opin-
ion appears to be that every political group, or at least every such
group that is in the minority, has a Federal constitutional right to
elect candidates in proportion to its numbers... the equal protec-
tion clause of the 14th amendment does not require proportional
representation as an imperative of political organization."

Before I conclude, let me make an observation about a so-called
disclaimer provision in section 2 that we will all be hearing a great
deal about during these hearings. This provision, it has been sug-
gested, disclaims the idea that lack of proportional representation
constitutes a section 2 or 15th amendment violation. That is pure
and unadulterated "smokescreen."

Rather, what the language following the "results" test in section
2 says is that lack of proportional representation" "in and of
itself is not a violation. It then proceeds to describe merely a few
factors that, in conjunction with the absence of proportional repre-
sentation, will consummate a violation.

These factors include the existence of at-large electoral systems,
racial bloc voting, a history of discrimination, majority vote re-
quirements, prohiitions on single-shot voting, and numbered posts.
Other factors that have been suggested bythe civil rights commu-
nity or that have been used by the Justice Department in the past
include disparate racial registration figures, history of English-only
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ballots, the maldistribution of services in racially definable neigh-
borhoods, staggered electoral terms, impediments to third party
voting, numbers of minority registration officials, "inconvenient"
registration hours, reregistration requirements, registration purg-
mgrequirements, et cetera, et cetera, et cetera, ad infinitum.

In other words, given the lack of proportional representation,
any of these factors which the House report calls "objective" fac-
tors of discrimination will suffice to complete a Voting Rights Act
violation. Given the absence of proportional representation, virtual-
ly any jurisdiction in the country will be vulnerable to a section 2
suit. Indeed, the Court in Mobile rejected a similar attempt to dis-
claim the charge of proportional representation by calling it "illu-
sory" and resting upon "gauzy sociological considerations having
no constitutional basis.

The most immediate objective of the section 2 standard is the
elimination of at-large systems of voting throughout the country.
Never mind the fact that this would require the elimination of a
system of government freely chosen by the citizens of two-thirds of

\ the municipalities across the country. Never mind that the at-large
system of municipal government was established in most communi-
ties throughout the Nation as a result of the progressive reforms of
the 1910's and 1920's, and that they had nothing whatsoever to do
with racial considerations. Never mind that the case against at-
large systems of municipal government rests upon the objection-
able and offensive premise that only blacks can represent blacks
and that only whites can represent whites, and that the influence
of blacks is maximized when they are- concentrated in electorally
safe and comfortable political ghettos..

The concept of racial quotas that the results test would bring to
the Constitution and to the Voting Rights Act is totally at odds
with everything that the Constitution has been dire= at since
the Reconstruction amendments, Brown v. Board of Education, and
the Civil Rights Act of 1964. It is at odds with the notion that Rep-
resentatives owe their allegiance to individual citizens, not to
racial or ethnic blocs. It is at odds with the most fundamental ideas
of federalism and local self-government. Indeed, the very term "dis-
criminatory results" is purest Orwellianism in radically transform-
ing the concept of discrimination from a decisionmaking process
into an end or an outcome in and of itself.

I challenge anyone who suggests that the consensus in civil
rights in this country was built on this theory of civil rights. I do
not believe that you can find 1 person in 100 in Boston, Baltimore,
or Cleveland, black or white, who would define discrimination in
this manner.

Finally, I -would like to address one misconception of the tradi-
tional intent standard that seems to have been generated by some
proponents of the results standard. In short, there is not and there
never has been any requirement of a "smoking gun" or a confes-
sion of discrimination under the intent standard. It has always
been able to be proved by circumstantial and indirect evidence,
before Mobie, during Mobiles, and after Mobile.

Intent has always been something that could be inferred from
the factual events surrounding an alleged act of discrimination.
The Supreme Court has stated this in black and white, time after
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time after time. Intent has, in fact, been proved time after time
after time, without a "smoking gun" and without a confession of
intent.

Ladies and gentlemen, I apologize for what is really a somewhat
longer opening statement than I normally deliver. ?Unis a com-
plex issue, however, and one of paramount importance. I hope that
those in the media who are with us today will recognize the impor-
tance of this issue and ask difficult questions of me and of the
other Senators, both those who favor the present standard and
those who wish to alter it.

Whatever your views on the merits of this change, I hope that
you will recognize its signifcance. Whatever the outcome of this
debate, I hope that we will not be able to say a decade from now
that no one really appreciated at the time what section 2 was all
about.

We are talking here about a change in the concept of voting
rights so radical and so inconsistent, in, my opinion, with the tradi-
tional ideas of equal protection, that it deserves the greatest na-
tional debate. I intend to encourage that in whatever way I can aschairman of this subcommittee.

I welcome all of our witnesses here today, whatever their views
on this and other matters. In addition to the issue on section 2, I
will look forward to testimony during the course of these hearings
on the so-called bailout issue. In my estimation, that will be the
other major focus of discussion on the Voting Rights Act.

[Material submitted for the record:]
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VOTING RIGHTS ACT OF 1965 u Law

PUBLc LAW 89-110, 89M CoXonUS, S. 1564,
Avus 6, 1965

AN ACT To enforce the fteenth amendment to the Constitution
of the United Stats, and for other purposes

Be it emaoted by tMe emte and House of Representa-
Siree of the UniWe States of America in Oongress as.
smbled, That this Act shall be known as the "Voting
Rights Act of 1985".

TITLE I-VOTING RIGHTS

Sr. 2. No voting qualification or prerequisite to vot- Public Law
ing, or standard, practice, or procedure shall be imposed %-73
or applied by any State or political subdivision to deny
or abridge the right of any citizen of the United States
to vote on account of race or color, or in contravention of
the guarantees set forth in section 4 (f) (2).

SEc. 3. (a) Whenever the Attorney General or an ag- Public Law
grieved person institutes a proceeding under any statute 94-73
to enforce the voting guarantees of the fourteenth or
fifteenth amendment in any State or political subdivision
the court shall authorize the appointment of Federal ex-
aminers by the United States Civil Service Commission
in accordance with section 6 to serve for such period of
time and for such political subdivisions as the court shall
determine is appropriate to enforce the voting guaran-
tees of the fourteenth or fifteenth amendment (1) as part
of any interlocutory order if the court determines that
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the appointwt of. stc) exwiner* is.n m 0tG 1enl
form~ suchm voting gWantees or .4) a4 p.tpL~ fins
judgmentif the. curt. findtt : vip~at"ons of tho:foer.
teenth or fifteenth amendment justifying.pquj.tsbl* jej
have occurred. it. such iState or: sitbisI .;, Providn-,;
That the -court. need. not. author.ii tle. a ppoiatmni of-
examiners if any ineidentoof denial, or.bridgqaen, of.
the. right to .vote on account of race or color,, or -in con-
travention of th e gu Uttees set fbrth in wetiow 4(f>(2).
(1) have been fe w in number and have been promptly
and *ffectivelv corrected by State or local.at.ion, (2) thw.
continuing efect of such incidents ha .beas liminaW,
and .(3 ) there is no reasonable probability of.their recur-
rence in the.future.

Pblie Law (b) If in a proceeding instituted bythe Attorney Gen-
eral or an aggrieved person under an.y statute to enforce
the voting _.guarantees of the fourteenth or fifteenth
aliendment in any State or political subdivision the court
fimls that a test or device hats been used for the purpose
or. with the effect of denying or abrtdging the right of
any citizen of the United States to vote on account of
race or color, or in contravention of the g arantees set
forth in section 4(f) (2), it shall suspend the use of tests
and devices in such State or political subdivisions as the
court shall determine is appropriate and for such period
as it deems necessary.

Public Law (c) If any proceeding instituted by theAttorney Gen-
93-33 eral or an aggrieved person under aiiy statute to enforce

the voting guarantees- of dtie fourteenth or fifteenth
amendment in any State or political sublivision tlme court
finds that violations of the fmrteent b or fifteenth anend-
ment. justifyijlig (.flitI le relief ha ve occurred within
the territory" of such Stntil or political subdivision, the
court. in addition to such relief as it may grant. shull re-
tain jurisdiction for sual period as it may leem appro-
priate and during sucim perio(l no voting qualification or
prerequisite to voting. or stn(lard. practice, or procedTe
witlh respect to voting dif'ervnt. from that in force or
effect at the time the proceeding was commenced shall be
enforced unless nnd until the court finds that such quali-
fication, prerequisite, standsrI. practice, or procedure
(loes not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race
or color, or in contravention of the guarantees set forth
in section 4(f)(2): Proided, That such qualification.
jIviquisite. standard, practice. or procedure iuay be en-
forced if the qualification, prerequisite, standard, prac-
tice. or procedure has been submittedby the chief legal
officer or other appropriate official of such State or sub-
division to the Attorney General and the Attorney Gen-
eral has not interlsed ant objection within sixty days
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after .-h submission, ex.pt that neither the court's
finding nor tite Attorney 'eneral's failure to object shall
bar a subsequent action to enjoin enforcement of such
qjualification, prerequisite, standard, practice, or pro-

i'ld I Ire.
S:c. 4. (a) To assure that the right of citizens of the Publi_.Law

United States to vote is not denied or abridged on account Public LOw

of race or color, no citizen shall be denied the right to 91-283
vote in any Federal, State, or local election because of
his failure to comply with any test or device in any
Statte with respect to which the determinations have
been made under the first two sentences of subsctioi (b)
or in any political subdivision with respect to which
.1.11'h determinations have been made as a separate unit.
miles, the U nited States District Court for the D)istrict
of Columbia in an action for t declaratory judgment
brolght by such State or subdivision against the United
States ins determined that no such test or device hns
|wen used during the seventeen years preceding the fil-
ing of the action for the purpose or with the effect of
denving or .abridging the right to vote on account of
r'ce or color: Prtided. That no such declaratory judg-
ment shall issue with respect to any plaintiff for a pe-
riol of seventeen years after the entry of a final judg-

oleit of aniy court of the United Statles. other than the
denial of ;t declarntory judgment under this section.
whether enteted prior to or after the enactment of this
Act. determining that denials or abridgments of the
riglt to vote on accouit of race or color through the
use of such tests or devices have occurred anywhere in the
territory of such plaintiff. No citizen shall be denied the
riurhit to vote in aity Federal. State. or local election
lee-am-e of his failure to comply with any test or device in
im" State with rspeet to which the determinations have
bei made under the third sentence of subiection (b)
tif this section or in any political subdivision with respect
to which such determinations have been made as a sepa-
.itte limit. mlesis the United States District Court for the
districtt of ('olumbia ill an action for a declaratory j tdg-

uhent brought by such State or subdivision against the
United States hias determined that no such test or de-
rive has been used during the ten yeams prveeding the
filing of the action for the purpose or with the effect of
delnying or abridging t.he Iight to vote oil account of
I'll('. or Color , or in contravention of the guarantees Set
forth in section 4(f) (2) sProvided, That no suell decla,.,-
I (ry jildglment. shall issue with resptet to, ally phltiltit
for n period of ten years after tie entry of a finliI judg-
leilt of ItiIV m'Otlrt of tIn United Stts. other' th111n thIe

denial Of ai declaratory judgment under this section.
whether entered prior to or after the eiiactment 0of this

93-758 0 - 83 -- 2
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paraIraph, determining that denials or abridgments of
the right to vote on account of race or color, or in con-
travention of the guarantees set forth in section 4(f) (2)
through the use of tests or devices have occurred any-
where in the territory of such plaintiff.

An action pursuant to this subsection shall be heard
and determined by a court of three judges in accordance
with the provisions of section 284 of title 28 of the
United States Code and any appeal shall lie to the
Supreme Court. The court shall retain jurisdiction
of any action pursuant to this subsection for five
years after judgm ent and shall reopen the action upon
motion of the Attorney General alleging that a test or
device has beenused for the purpose or with the effect of
denying or abridging the right to vote on account of race
or color, or in contravention of the guarantees set forth in
section 4(f) (2).

Public Law. If the Attorney General determines that he has. no
g4-TB reason to believe that any such test or device has been

used during the seventeen years preceding th9 filing
of an action under the first sentence of this subsection
for the purpose or with the effect of denying or abridg-
ing the right to vote on account of race or color, he
shall consent to the entry of such judgment.

Public Law If the Attorney General determines that he has no
9i-8s reason to believe'that any such test or device has been

used during the ten years preceding the filing of an ac-
tion under the second- sentence of this subsection for the
purpose or with the effect of denying or abridging the
eight to vote on account of race or color, or in contra-
vention of the guarantees set forth in section 4(f) (2)
he shall consent to the entry of such judgment.

(b) The provisions of subsection (a) shall apply in
any State or in any political subdivision of a State which
(1)the Attorney General determines maintained on No-
veinber 1, 1964, any test or device, and with respect' to
which (2) the -Director of the Census determines that
less than 50 per centum of the persons of voting age
residing therein were registered on November 1. 1964.
or that less than 50 per centum of such persons voted
in the presidential election of November 1964. On and
after August 6,1970, in addition to any State or political
subdivision of a State determined to'be subject to sub-
section (a) pursuant to the previous sentence, the pro-
visions of subsection (a) shall apply in any State or any
political subdivision of a State which (i) the Attorney
General determines maintained on November 1. 1968,
any test or device, and with respect to which (ii) the
Director of the Census determines that less than 50 per
centum of the persons of voting age residing therein
were registered on November 1, 1968. or that less than
50 per centum of.such persons voted in the presidential
election of November 1968.
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On and after Auguist G, 1975. in addition to any State
or political subdivision of a State determined to 1e sub-
ject to subsection (a) pursuant to the previous two sen-
tences. the provisions of subsection (a) shall apply inany State or any political subdivision of a State winch Public Law
(i) the Attorney General determines maintained on No- 94-is
member 1. 1972, any test or device, and with respect to
which (ii) the Director of the Census determines that
less than 50 per centum of the citizens of voting age were
registered on 'November 1. 1972, or that less than 50 per
centum of such persons voted in the Presidential election
of November 1972.

A determination or certification of the Attorney Gen-eral or of the Director of the Census under this setionor under section 6 or section 13 shall not be reviewable in
any court and shall be effective upon publication in the
Federal Register. "

(c) The phrase "test or device" shall mean any re-quirement that a person as a prerequisite for voting orregistration for voting (1) demonstrate the ability toread, write, understand, or interpret any matter, (2)
demonstrate any educational achievement or his knowl-
edge of any particular subject (3) possess good moral
character, or (4) prove his qualifications by the voucherof registered voters or members of any other class.

(4) For purposes of this section no Stat. or political Public Law
subdivision shall be determined to have engaged in the ~
use of tests or device for the purpose or with the effect
of leaningg or abridging the right to vote on account of
rc e or color, or in contravention of the piarantees setforth in section 4(f) ('2) if (1) incidents of .such use have
)wen few in number and have been promptly and etec-
tivey corrected by State or local action, (2) the con-
tinung effect of such incidents has been eliminated. and(3) there is no reasonable Probability of their recurrence
in the future.

e () oess whrb de clastres that. to secure therights underthe fourteenith amendment of persons edit-thed i Aniercan-flag schools in which the predominant
clssivorn language Weas other than Enlish,it is neces-

t ri bi t t , e SayFrl tate r]cleeto

Ixacy tof hib inbhe St t from conditioning the right tovote of. iuelipersonisoh ability to'readwifte, understand,
or interpret ally matter_ in- t he English laIae

(2) No person who demonstrates thatie has success-fttllh completed thle sixth primary grade in a public-vcitiol in, -or at private school accredited bit, any Stateor territory. the District of Columbia, or tlie Commniw-wculrla of 'Puerto Hico in which tile predominantt chnt.room language was other than Englisli, sliah be jelliedthe righit to vote in Any Federal. 4ta1e, Orloaelcie
becu~.of I nblt to rendo write, understand, or
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interpret any matter in the English language, except that
in States in which State law provides that a different
level of education is presumptive of literacy, he shall
demonstrate that he has succesfully completed an equiv-
alent level of education in a public school in, or a private
.whool accredited by, any State or territory. the District
of Columbia, or the- Commonwealth of Puerto Rico in
which the predominant classroom language was other
thnwi Enqlish.

Pulic Law (f) (1) The Congress finds that voting discrimiation
Pohile Law against citizens of language minorities is pervasivii and

91-25 national in scope. Such minority citizens are from envi-
ronments in which the dominant language is other than
English. In addition they have been denied equal educa-
tional opportunities by State and local governments,
resulting in severe disabilities and continuing illiteracy
in the English language. The Congress further finds that,
where State and local officials conduct elections only inEnglish, language minority citizens are excluded from
p aticipating in the electoral process. It many areas of
the country, this exclusion is aggravated by acts of physi-
cal. economic, and political intimidation. .The Congtiess
declares that, in order to enforce the guarantees of the
fourteenth and fifteenth amendments to the United
States Constitution. it is necessary to eliminate such dis-.
criminatiton by prohibiting English-only elections, and
by prescribing other remedial devices.

(2) No voting qualification or prerequisite to voting,
or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision to deny or
abridge the right.of any citizen of the United States to
vote because e is a member of a language minoritygrouf. ..

(3 n addition to the meaning given the term under

section 4(c), the term "test or device" shall also mean any
practice or requirement by which any State or political
subdivision provided ..ny registration or voting notices,
forms, instructions, assistance, or other materipls or in-
formation relating to the electoral process, including
ballots, only in the English language where the Director
of the Census determines that more than five per contuiai
of the citizens of voting age residing in such State" or
political subdivision are members of a single language
minority. With respect to section 4(b), the term "test or
device", as defined in this subsection, shall be employed
only in making the deterpinations under the third sen-
tence. of that subsection. -

(4) Whenever any State or political subdivision sub.
ject to the prohibitions of the second sentence of section
4 (a) provides any registration or voting notices, forms.
instructions. assistance or other materials or information
relating to the electoral process, including ballots, it shall

1%
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prolvae them in the lanlaoa of the applicable language
minority group as well as -.a the Enish language: Pro.
vided, Vat where the language of the applicable minor-ity group is oral or unwritten, the State or political sub-
division is only required to furnish oral instructions, as-sistance, or other information relating to registration and
voting.

Sic. 5. Whenever a State or political subdivision withrespect to which. the prohibitions set forth in section
4(a) based upon determinations made under the lustsentence of section 4(b) are in effect shall enaet or seek toadminister any voting qualification or prerequisite to
voting, or standard, practice, or procedure with-respect to
voting different from that in force or effect on November
1, 1964, or whenever a State or political subdivision withrespect to which the prohibitions set forth in section 4 (a)
based upon determinations made under the second sen-
tence of section 4(b) are in effect shall enact or seek to ad-
minister any voting qualification or prerequisite to rbt.ing, or standard, practice, or procedure with respect to
voting different from that in force or effect on November
1, 1968, or whenever a State or political subdivision withrespect to which the prohibitions set forth in section 4 (a) Public Law
based upon determinations made under the third sen- 94-18
tence of section 4(b) are in effect shall enact or seek to
administer any voting qualifications or preequisite tovoting, or standard, practice, or procedure witli respect
to voting different from that in force or effect on Novem-
ber 1, 1972, such State or subdivision may institute an
action in the United States District Court for the )ih-
trict of Columbia for a declaratory judgment that suchqualification, prerequisite, standard, practice, or proce-
dutre does not have the purpose Rnd will not have the
effect of denying or abridging the right to vote on account'
of race or color, or in contravention of the guarantees set
forth in section 4(f) (2). and unless and until the court
enters such judgment no person shall be denied the right
to vote for failure to comply with such qualification. Jr-e.requisite. standard, practice. or procedure: Proi'ied.
That such qualification, preeuiite. standard, practice.or procedure may be enforced without such proceelilg if
the qualification, prerequisite. standard. practice, or l)IO.
cedure has been submitted by thw chief legal officer or
other appropriate oflicial of such State or subdivision to
the Attorney General and the Attorney General it, notinterposed an objection within sixty days after s'Itd %,.I..
mission, or upon good cause, showni, to facilitate an .x-pedited approval within sixty days after sueh, submnis.
sion, the Attorney General has aflirmatively indicated
that such objection will not be muade. Xeither an affirta-
tive indication by the Attorney General that no objectionwill be made, nor the Attorney General's faihlre to ob-
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ject, nor a declaratory judgment entered under this sec-
tion shall bar a subsequent action to enjoin enforcement
of such qualification, prerequisite, standard, practice, or
procedure. In the event the Attorney General affirma-
tively indicates that no objection will be made within the
sixty-day period following receipt of a submission, the
Attorney General may reserve the .right to reexamine the
submission if additional information comes to his atten-
tion during the remainder of the sixty-day period which
would otherwise require-objection in accordance with this
section. Any action under this section shall be heard and
determined by a court of three judges in accordance with
the provisions of section 2284 of title 28 of the United
States Code and any appeal shall lie to the Supreme
Court.

SEc. 6. Whenever (a) i court has authorized the ap-
pointment of examiners pursuant to the provisions of sec-

Publi W tion 3 (a), or (b) unless a declaratory judgment has been
rendered under section 4 (a), the Attorney General certi-
fies with respect to any political subdivision named in,
or included within the scope of, determinations made
under section 4(b) that (1) he has received complaints in
writing from twenty or more residents of such political
subdivision alleging that they have been denied the right
to vote under color of law on account of race or color, or
in contravention of the guarantees set forth in. section 4
(f) (2), and that he believes such complaints to be meri-
torious, or (2) that in his judgment (considering, among
other factors, whether the ratio of nonwhite persons to
white persons registered to vote within such subdivision
appears to him to be reasonably attributable to violations
of the fourteenth or fifteenth amendment or whether sub-
stantial evidence exists that bona fide efforts a~e being
made within such subdivision to comply with the four-
teenth or fifteenth amendment), the appointment of ex-
aminers is otherwise necessary to enforce the guarantees
of the fourteenth or fifteenth amendment, the Civil Serv-
ice Commission shall appoint as ninny examiners for such
subdivision as it may deem appropriate to prepare and
.maintain lists of persons eligible to vote in Federal, State,
and local elections. Such examiners, hearing officers pro-
vided for in section 9 (a), and other persons deemed nec-
essary by the Commission to carry out the provisions and
purposes of this Act shall be appointed, compensated,
and separated without regard to the provisions of any
statute administered by the Civil Service Commission,
and service under this Act shall not be considered em-

loyment 'for the purposes of any statute administered
y the Civil Service Commission, except the provisions of

section 9 of the Act of August 2, 1939, as amended (5
IT.S.C. 118i), prohibiting partisan political activity:
Provided, That the Commission is authorized; after con-



15

sultinf the head of the appropriate department or agency,
to designate suitable persons in the official service of thie
United States, with their consent, to serve in these po.,-
tions. Examiners and hearing officers shall have the
power to administer oaths.

S c. 7. (a) Tie examiners for each political subdivi-
sion shall, at such places as the Civil Service Commission
shall by regulation designate, examine applicants co.t-
cerning their qualifications for voting. An application to
an examiner shall be in such form as the ConmRiS1xion 11v
require and shall contain alleg.ations that the applicant is
not otherwise registered to vote.

(b) Any person whom the exanfiner finds, in accord-
ance with instructions received under section 0(b). to
have the qualifications prescribed by Stame law not in-
consistent with the Constitution and laws of the United
States shall promptly be placed on a list of eligible
voters. A challenge to such listing niay be made imn ac-
cor4ance with section 9(a) and shall not be the basis foi,
A prosecution under section 12 of this Act. The examiner
shall certif and transmit such list. and any supplements
as appropriate, at least once a month, to tle ofiees of the
appropriate election officials. with copies to the Attornnw
General and the attorney general of the State. and an"
such lists and supplements thereto transmitted durintv
the month shall be available for public inslction on the
last business day of the month and in any event not later
than the forty.fifth day prior to nny election. The approh-
priate State or local election official shall plaee ' uch
names on the official voting list. Any person whose name
appears on the examiner's list shall be entitled and al.-
lowed to vote in the election district of his mrsidenc. , ,n
lea Qnd until the appropriate election officials shall have
ben notified that such poison has been reonved from
such list in accordance with stiseetion (d) : Prvh(e,j.
That no person shall he entitled to vote in any eleetiionhy virtue of this Act unless hiR name shall hna'e lie.n
certified and transmitted on mch a list to the offices of
the appropriate election officials at least folty-five days
prior to such election.

(c) The examiner shall issne to each person, whose
nam', ,1pears on such a list a certificate evidencing his
eligibility to vote.

(d) A person whose name appears on. sih a list shall
he reinoved therefrom by an examiner if (1) sh IdI'"
.o 'lias been snecezsfullN challe!ged in necordnce with
Ile )roeedtire prescribed in setion 1. or (2) lie has Ibm,
dettsrymined Iny an examiner to have lost his eligibilitv to
vote under State law not inconsistent with the Constitu-
tin and the laws of the United States.

s,'. R. Whenever an. examiner is o-e'ving under thi.4
.t. in tIny Political subdivision, the Civil e'rvitve ('ol.
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mission may assign, at the request of the Attorney Gen-
eral, one or -more persons, who may be offers of theUnited States, (1) to enter and attnd at any place for
holding an election in such subdivision for the purpose
of observing whether persons who are entitled to vote are
being permitted to vote, and (2) to enter and attend at
any place for tabulating the votes cast at any election
held in such subdivision for the purpose of observing
whether votes cast by persons entitled to vote are being
properly tabulated. Such persons so assigned shall report
to an examiner a appointed for such political subdivision,
to the Attorney General. and if the appointment of ex-
aminers has been authorized pursuant to section 3(a), to
the court.

SEC. 9. (a) Any challenge to a listing on an eligibility
list prepared by an examiner shall be heard and deter-
mimed by a hearing officer appointed by and responsible to
the Civil Service Commission and under such rules as the
Commission shall by regulation prescribe. Such challenge
shall be entertained only if filed at such office within the
State as the Civil Service Commission shall by regulation
designate, and within ten days after the listmg of the
challenged person is made available for public inipetion,
and if supported by (1) the affidavits of at least two per-
sons having personal knowledge of the facts constituting
grounds for the challenge, and (2) a certification that a
copy of the challenge and affidavits have been served by
nml or in person upon the person challenged at his place
of residence set out in the application. Such challenge
shall be determined within fifteen days after it has been
filed. A petition for review of the decision of the hearing
officer may be filed in the United States court of appeals
for the circuit in which the person challenged resides
within fifteen days after service of such decision by mail
on the person petitioning for review but no decision or a
hearing officer shall be reversed unless clearly erroneous.
Any person listed shall be entitled and allowed to vote
pending final determination by the hearing officer and by
the court.

(b) The times, places, procedures, and form for appli.
cation and listing pursuant to this Act and removals from
the eligibility lists shall be prescribed by regulations pro-
mulgated by the Civil Service Commission and the Com-
mission shall, after consultation with the Attorney Gen.
eral, instruct examiners concerning applicable State ]ar
not inconsistent with the Constitution and laws of the
United States with respect to (1) the qualifications re-
quired for Iisting. and (2) loss of eligibility to vot.

(c) Upctn the request of the applicant oi the challenger
or on its own motion the Civil Service Commission shall
have the power to require by subpoena the attendance and
testimony of witnesses and the production of documen-
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tary evidence relating to any matter pending before it
under the authority of this 9astion. can of contumay
or refusal to obey a subpoena, any district court of the
United States or the United States court of any territory
or possession, or the District Court of the United States
for the District of Columbia, within the jurisdiction of
which said person guilty of contumacy or refusal to obey
is found or resides or is domiciled or transacts business, or
has appointed an agent for receipt of service or process,
upon application by the Attorney General of the United
States shall have jurisdiction to isue to such person an
order requiring such person to appear before the Commis-
sion or a hearing officer there to produce pertinent, rele-
vant, and nonprvilejea documentary evidence if so or-
dered, or there to give testimony touching the matter
under investigation; and any failure to obey such order
of the court may be punished by said court as a contempt
thereof.

S&.c. 10. (a) The Concrew finds that the requirement
of the payment of a polftax as a precondition to voting PubUe JAw
(i) precludes persons of limited means from voting or
imposes unreasonable financial hardship upon such per-
sons as a precondition to their exercise of the franchise,
(ii) does not bear a reasonable relationship to any legi'ti-
mate State interest in the conduct of elections, and (iii)
in some areas has the purpose or effect of denying per-
sons the right to vote because of race or color. Upon the
basis of these findings, Congress declares that the con-
stitutional right of citizens to vote is denied or abridged
in some areas by the requirement of the payment of a
poll tax as a precondition to voting.

(b) In the exercise of the powers of Conpes under
section 5 of the fourteenth amendment, section 2 of the
fifteenth amendment and section 2 of the twenty-fourth
amendment, the Attorney General is authorized and
directed to institute forthwith in the name of the United
States such actions, including actions against States or
political subdivisions, for declaratory judgment or in-
junctive relief against the enforcement of any require-
ment of the payment of a poll tax as a precondition to
voting, or subsfitute therefor enacted after November 1
1964, as will be necessary to implement the declaration of
subsection (a) and the purposes of this section.

(c) The district courts of the United States shall have
jurisdiction of such actions which shall be heard and
determined by a court of three judges in accordance with
the provisions of section 2284 of title 28 of the United
States Code and any appeal shall lie to the Supreme
Court. It shall be the duty of the judges designated to
hear the case to assign the case for hearing at the earliest
practicable date, to participate in the hearing and deter-
inination thereof, and to cause the case to in every
way expedited.
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SC. 11. (a) No person acting nnder color of law
shall fail or refuse to perinit any person to vote who is
entitled to vote under any provision of this Act or is
otherwise, qualified to vote, or willfully fail or refuse to
tabulate, count, and report such person s vote.

(b) No person, wheth er acting under color of law or
otherwise, shall intimidate, threaten, or coerce, or
attempt to intimidate, threaten. or coerce any person for
voting or attempting to vote, or intimidate, threaten, or
coerce or attempt to intimidate, threaten, or coerce any
person lor urging or aiding any persn to vote or attempt
to vote, or intimidate, threaten, or coerce any person for
exercising any powers or duties under section 3(a), 6,
8, 9, 10, or 12(e).

Public Law (o) Whoever knowingly or willfully gives false il-
94-T3 formation as to his name, address, or period of residence

in the voting district for the purpose of establishing his
eligibility to register or vote. or conspires with another
individual for tie purpose of encouraging his false regis-
tration to vote or illegal voting, or pays or offers to 1a 
or accepts ayment either for registration to vote or for
voting shall be fined not more than $10 00 or iml)isroned
not more than five years. or both: Prordded, hwwweve.
That this provision "shall be applicable only to general.
special, or primary elections held solely or in part for thje
purpose of selecting or electing any candidate for the
office of President, Vice President, presidential elector.
Member of the United States Senljte, Member of the
United States House of Representatives, Delegate fromii
the District of Columbia. Guam. or the Virgin Islands.
or Resident Commissioner of the Commonwealth of
Puerto Rico.

(d) Whoever, in any matter within the jurisdiction of
an examiner or hearingg officer knowingly and willtullv
falsifies or conceals a iirnteritil fact. or ,atakes any f i.s'.
fictitious, or fraudulent statements or impiesentntions.
or makes or uses any false writing or doeuiieiat knowing
the same to contain any fale. fietitioiis, or fraidueltenh
statement or entry. shall be fined not more than $10.a9w
or imprisoned not more than five years, or both.

Public Law (e) (1) 1'hoever votes more thnn onve in mn election
referred to in paragritph (2) shall be fined not more thlan
$10.000 or imprisoned not more than fi%'e yenrs, or both,.

(2) The prohibition of this sub.ction; applies with
respect to any general, special, or pria' y election held
solely or in part for the purpose of selecting or electing
any candidate for the office of President. Vice President.
presidential elector, Meml.r of the United States Sen-
ate, Member of the United States House of Rtepresent.
atives, Delegate from the District of Colhiibia. Gain. or
the Virgin Islands. or Rtesident Commissioner of the
Commonwealth of Puerto Rivo.
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(3)'As used in this subsection. the tcrin "votes more
than once" does not include the casting of an additional
ballot. if all prior ballots of that voter were invalidated,
nor does it include the voting in two jurisdictions under
section 202 of this Act. to the etent two ballots are not
cawt for an election to the same candidacy or office.

Szc. 12. (a) Whoever shall deprive or attempt to de- Public 14w
prive any person of any right secured by section 2,3,4, 5, W2s
Z. or 10 or shall violatee section 11(a), shall be fined not
wuore than $5,000, or imprisoned not iiore than five years,
or both.

(to) Whoever. within a year following an election in a
political subdivision in which. ai examiner has been
appointed (1) destroys, defaces. mutilates, or otherwise
alters the marking of a paper ballot which has been cast
in such election, or (2) alters any official record of voting
in such election tabulated from a voting machine or
otherwise, shall be filed not more than §5,000, or irn.
prisoner not more than five years. or both. Public Uw(c) Whoever conspires to violate the provisions of XLto
stesoction (a) or (b) of this section. or interferes with
imy right, secured by section 2.8. 4.5. 7. 10. or 11 (a) shall
W. fined not more than $,/00, or imprisoned not more than
Jive years. or both.

(dl Whenever any person has engaged or there are
rea. able grounds to believe that any person is about to
eigaae in any act or practice l)rohibited by section 2.8. 4.
5. ,. 10.11. or subsection (b) of this action. the Attorner
General mav institute for the United States. or in tWe
1mime of the United States. an action for preventive re-
lief. inc uding an application for a tempmrary or perma-
nent injunction. retraining orler. or other order. and
ineluiling an order directed to the State and State orlocal
le't.ion officials to require them (1) to permit persons

listed under this Act to vote and (2) to count suchrotes.
(W) Whenever in any political subdivision in which

thire are examiners appointed pur.suant. to thit Act any
ernuris alleged to such an examiner within forty-eight

inurs after the closing of the polls that notwithstanding
(1) their listing rider, this Act or registration by an
oplpr(priate election offirial and (2) their eligiblity to
vote, they have not been permitted to vote in suchelee-
ti6al. the examiner shall forthwith notify the Attorney
(eneral .if such allegations in his ojhlunn appear to Ibe
wC.ll founded. Ulpon ieript of stch notification the At-

* r,.y General may forthwith file with the district court
an application for an order providing for the marking.
(I'.1ti,,J. and counting of the'ballots of such persons and
requiring the inclusion of their votes in the total vote
before the results of such election shall be deemed final
and any force or effect riven thereto. The district court
shall hear and determine such matters immediately after
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the filing of such application. The remedy provided in
this subsection shall not preclude any remedy available
under State or Federal law.

(f) The district courts of the United States shall have
jurisdiction of proceedings instituted pursuant to this
section and shall exercise the same without regard to
whether a person asserting rights under the provisions of
this Act shall have exhausted any administrative or other
remedies that may be provided by law.

8zc. 13. Listing procedures shall be terminated in any
political subdivision of any State (a) with respect to
examiners appointed pursuant to clause (b) of section 6
whenever the Attorney General notifies the Civil Service
Commission. or whenever the District Court for the Dis-
trict of Columbia determines in an action for declaratory
judgment brought by any political subdivision with
respect to which the Director of the Census has deter-
minied that more than 50 per centum of the nonwhite
persons of voting age residing therein are registered to
vote. (l) that all persons listed by an examiuer for such
subdivision have been placed on the appropriate voting
registration roll. and (2) that there is no longer reason-
able cause to believe that persons will be deprived of or
denied the right to vote on account of race or color, or in
contravention of the guarantees set forth in section
4(f) (2) in such subdivision, and (b), with respect to

Pubue lw examiners appointed pursuant to section 3(a). upon
order of the authorizing court. A political subdivision
may petition the Attorney General for the termination
of listing procedures under clause (a) of this section.
nd inay petition the Attorney General to request the

Dimector of the Census to take'such survey or cent. s as
may he appropriate for the rnakin g of the determination

rvided for in this section. The Di.strict Court for the
istrict of Columbia slinl have. jurisdiction to require

su,,1h ciuriev or cenciIs to be made by the Director of the
('enus nnd' it shlml reqliire him to'do so if it deems the
Atinri'oy Geuern'.s refusal to request such eurrey or
ceilqus to be arbitrary or unreasonable.

Szc. 14. (a) AJI cases of criminal contempt arising
under the provisions of this Act shall be governed by
section 151 of the Ciril Rights Act of 195" (42 U.S.C.
1995).

(b) No court other than the District Court for the
District of Columbin or a court of appeals in any pro-
ceeding under section 9 shall have jurisdiction to issue
any declaratory judgment pursuant to section 4 or section
5 or any restraining order or temporary or permanent
injunction against the execution or enforcement of any
provision of this Act or any action of any Federal officer
or employee pursuant hereto.

(c) (1) The terms."vote' or "voting" shall include all
action necessary to make a vote effective in any pri mary,
special, or general election, including, but not io,
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registriat,.., listing pursuant to this Act, or other action
required by law prerequisite to voting, casting a ballot,
and having such a ballot counted properly and included
in the appropriate totals of votes cast with respect to
candidates for public or party office and propositions for
which votes are received in an election.

(2) The term "political subdivision" shall mean any
county or parish, except that where registration for vot-
ing is not conducted under the supervision of a county or
parish, the term shall include any other subdivision of a
State which conducts registration for-voting.

(3) The term "language minorities" or "language mi- Publc 14w
nority group" means persons who are American Indian, -T
Asian American, Alaskan Natives or of Spanish heritage.

(d) In any action for a declaratory judgment brought
pursuant to section 4 or section 5 or this Act, subpenas
for witnesses who are required to attend the District
Coutt for the District of Columbia may be served in
any judicial district of the United Stites: Provided,
That no writ of subrena shall issue for witnesses with-
out the District of Columbia at i greater distance than
one hundred miles from the place of holding court with-
out. the permission of the District Court for the District
of Columbia being first had upon proper application and
cause shown.

(e) In any action or proceeding to enforce the voting
guarantees of the fourteenth or fifteenth amendment. the PubUe Law
court in its discretion. may allow the prevailing party,
other than the United States. a reasonable attorney's fee
as part of the costs.

Src. 15. Section 2004 of the Revised Statutes (42
U.S.C. 1971.), as, amended by section 131 of the. Civil
Rights Act of 1957 (71 Stat. 637). and amended by sec-
tion 601 of the Civil Rights Act of 1960 (74 Stat. 90).
and as further amend by section 101 of the Civil
Rights Act of 1964 (78 Stat. 241). is further amended
as follows:

(a) Delete the word "Federal" wherever it appears in
subsections (a) and (c);

(b) Repeal subsection (f) and designate the present
subsections (g) and (h) as (f) and (gD, respectively.

SEC. 16. The Attorney General and-the Secretary of
Defense. jointly, shall make a full and complete study
to determine whether, under the laws or practices of any
State or States, there arepreconditions to voting, whih
might tend to result in discrimination against citizens
serving in the Armed Forces of the United States seeking
to vote. Such officials shall, jointly, make a report to the
Congress not later than June 30, 1966, containing the
results of such study, together with a list of any States
in which such preconditions 6xist. and shall include in
such report such recommendations for legislation as they
deem advisable, to prevent discrimination in voting
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agariinst citizens serving in tle Armed Forxes of the
United States.

SEC. 17. Nothing in this At shall be construed to deny,
impair, or otherwise adversely affect the right to vote
of any person registered to vote under the law of any
State or political subdivision.
. SEC. 18. There are hereby authorized to be appropri-
ated such sums as are necessary to carry out the provi-
sions of this Act.

SFc. 19. If any provision of this Act or the application
thereof to any person or circumstances is held invalid,
the remainder of the Act and the application of the pro-
vision to other persons not similarly situated or to other
circumstances shall not be affected thereby.

TITLE II--SUPPLEMENTAL PROVISIONS

APPLICATION Or rnoImmoN TO OTHER STATES
Public Law SEC. 201. (a) 'No citizen shall be denied, because of his

94-73 failure to comply with any test or device, the right to
vote in any Federal. State or local election conducted in
any State or political subdivision of a State.

(b) As used in this section, the term "test or device"
means any requirement that a person as a prerequisite
for voting or registration for voting (1) demonstrate
the ability to read. write, understAnd, or interpret any
matter, (2) demonstrate any educational achievement
or his knowledge of any particular subject, (3) possess
good moral character, or (4) prove his qualifications bv
tie voucher of registered voters or members of any othar
class.

RESIDENCE REQUIREMENTS FOR VOTIN'O

Public Law S.c. 2o0. (a) The Congress hereby finds that the im-91-265 position and application of the durational residency re-
quirement as a precondition to voting for the offices of
President and Vice President. and the lack of sufficient
opportunities for absentee registration and absentee bul-
loting in presidential elections-

(1) denies or abridges the inherent constitutional
right of citizens to vote for their President and Vice
President:

(2) denies or abridges the inherent constitutional
right'of citizens to enjoy their free movement acros
State linbs:

(3) denies or abridges the privileges and immuni-
ties guaranteed to the- citizens of each State under
article IV. section 2. clause 1. of the Constitution:

(4) in some instances has the impermissible pur-
pose or effect of denying citizens the right to vote
for such officers because. of the way they may vote:

(5) has the effect of denying to citizens the equal-
ity of civil rights, and (tie process and equal pro-
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tection of the laws. that are guaranteed to them
under the fourteenth amendment: and

(6) does not bear a reasonable relationship to any
compelling State interest in the conduct of presi-
dential elections.

(b) Upon the basis of these findings, Congress declares
that in order to secure and protect the above-stated rights
of citizens under the Constitution, to enable citizens to
better obtain the enjoyment of such rights, and to en-
force the guarantees of the fourteenth amendment. it is
necessary (1) to completely abolish the durational resi-

ency requirement as a precondition to voting for Presi-
dent and Vice President, and (2) to establish nation-
wide. uniforin standards relative to absentee registration
and absentee balloting in presidential elections.

(c) No citizen of the United States who is otherwisequalified to vote in any election for President and Vice
President shall be denied the right to vote for electors
for President and Vice President. or for President and
Vice President. in such election because of the failure
of such citizen to cornply with any durational residency
requirement of such State or political subdivision: no'r

shall any citizen of the United States be denied the
right to vote for electors for President and Vice Presi-
dent. or for President and Vice President, in such elec-
tion because of the failure of such citizen to be physically
present in such State or political subdivision sit the tim e
of such election, if such citizen shall have complied with
the requirements prescribed by the law of sutch State or
political subdivision providing for the casting of alo-
sentee ballots in such election.

(d) For the purposes of this section. each State shall
provide by law for the registration or other means of
qualification of all duly quAlified residents of such State
who apply, not later than thirty days immediately prior
to any presidential election, for registration or qpialifi-
cation to vote for the choice of electors for President and
Vice Prosident or for President and Vice President in
such election: and each State shall provide by law for
the casting of absentee-b-liots for the choice of electors.
for President and Vice President* or for President and
Vice President, by all duly qualified residents of such
State who may be absent from their election district or
unit in such-State on the day such election is held aid
who have applied 'therfor not later than seven days
immediately prior to such election and have return d
such ballots to the appropriate election official of such
State not later than the time of closing of the polls in
such State on the day of such election.

(e) If any citizen of the United States who is other-
wise qualified to vote in any State or political subdivi-
sion in any election for President and Vice President
has begun. iesidpnce in such State or political subdivision
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after the thirtieth day next preceding such election and,
for that reason, does not satisfy the registration require-
ments of such State or political subdivision he shall be
allowed to vote for the choice of electors for President
and Vice President, or for President and Vice President.
in such election, (1) in person in the State or political
subdivision in which he resided immediately prior to his
removal if he had satisfied, as of the date of his change
of residence, the requirements to vote in that State or
political subdivision, or , .) by absentee ballot in the
State or political subdivision in which he resided im-
mediately prior to his removal if he satisfies, but for his
nonresident status and the reason for his absence, the
requirements for absentee voting in that State or politi-
cal subdivision..

(f) No citizen of the United States who is otherwise
qualified to vote by absentee ballot in any State or po-
litical subdivision in any election for 'President and
Vice President shall be denied the right to vote for the
choice of electors for President and Vice President, or
for President and Vice President, in such election be---
cause of any requirement of registration that does not
include a provision for absentee re istration.

(g) Nothing in this section shaU prevent any State or
political subdivision from adopting less restrictive vot-
ing practices than those that are prescribed herein.

(h) The term "State" as used in this section includes
each of the several States and the District of Columbia.

(i) The provisions of section 11 (c) shall apply to false
registration, and other fraudulent acts and conspiracies,
committed under this section.

BfMGUAL ELEMO. REQUTRM.NTS
ftbULtw Szc. 0.03. (a) The Congress finds that. through the use

of various practices anxd procedures, citizens of language
minorities have been effectively excluded from partici.
patio in the electorai process. Among other factors, the
denial of the right to vote of srech minority group citi-
zens is ordinarily directly related to the unequal iduca.
tional opportunities afforded them, resulting in high
illiteracy and low voting participation. The Congress
declnres that, in order to enforce the guarantees of the
fourteenth and fifteenth amendments to the United States
Constititticn, it is necessar" to eliminate such discrimi-
nation by prohibiting theie practices, and by prscr-ilb-
ing other remedial devices.

(b) Prior to August 6. 1985. no State or political sub-
division shall provide registration or voting notices,
forms. instructions, assistance, or other materials or in-
formation relating to the electoral process. including bal-
lots. only in the English language if the Director of the
Census determines (i) that more than 5 percent - e
citizens of voting age of such State or politicalisn .0
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sion are...embers of a single language minority and (ii)
that the illiteracy rate of such persons as a group is
higher than the national illiteracy rate: Providi, That
the prohibitions of this subsection shall not apply, m any
political subdivision which has less than five percent vot-
ing age citizens of each language minority which com-
prises over five percent of the statewide population of
voting age citizens. For purposes of this subsection, illi-
teracy means the failure to complete the fifth primary
grade. The determinations of the Director of the Census
under this subsection shall be effective upon publication
in the Federal Register and shall not be subject to review
in any court.

(c) Whenever any State or political subdivision sub-
ject to the prohibition of subsection (b) of this section
provides any registration or voting notices, forms, in-
structions, assistance, or other materials or information
relating .to the electoral process, including ballots, it shall
provide them in the language of the applicable minority
group as well as in the English language: Proided, That
where the language of the applicable minority group is
oral or unwritten or in the case of Alaskan natives, if the
predominant language is hisorically unwritten, the

tate or political subdivision is only required to furnish
oral instructions, assistance, or other information relat-
ing to registration and voting.

(d) Any State or political subdivision subject to the
prohibition of subsection (b) of this section. which seeks
to provide English-only registration or voting materials
or information, including, ballots, may file an action
against the United States in the United States District
Court for-a declaratory judgment permitting such provi-
sion. The court shall grant the requested relief if it deter-
mine. that the illiteracy rate of the applicable language
minority group within'the State or political subdivision
is equal to or less than the national illiteracy rate.

(e) For purposes of this section, the term "language
minorities" or language minority group" means persons
who are American Ind'" n, Asian American, Alaskan Na-
tives. or -of Spanish heritage.

JUDICIAL RELrEF

Sr.c. 204. 1Vwnever the Attorney General has I-elon PubLaw
to believe that a State or political subdivision (a) has 94-79Public Law

enacted or is seeking to administer any test 6r device as a R1-21s

prere.quisite to voting in violation of the prohibition con-
tained in section 201, or (b) undertakes to derly the right
to vote in any election in violation of section 20-2, or 203.
he may institute for the United States. or in the name of
the Utnitpd States. an action in a district court of the
United States. in accordance with sections 1391 through
1393 of title 28. United States Code. for a restrainile,
order. a preliniiary or permanent injunction, or suc -

other order as he deems appropriate. An action tinder

93-758 0 - 83 -- 3
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this subsection shall be heard and determined L. court
of three, judges in accordanc, with the provisions of ec-
tion 2284-of title 28 of the United States Code and any
appeal shall be to-ihe Supreme Court. --

PENALT

Public lAw SEC. 205. Whoever shall deprive or attempt to deprive
9-2s5 any person of any right secured by section 201. 202, or

203 of this title shall be fined not. more than $5,000, or
imprisoned not more than five years, or both.

SEPARABILITT

.P-ubli 2w SC. 206. If any p rovisi6n of this Act or the application

of any provision thereof to any person or circumstance
is judicially determined to be invalid, the remainder of
this Act or the application of such provision to other
persons or circumstances shall not be affected by such
determination.

Public Law SC. 207. (a) Congresmherehv directs the Director of
the Census forthwith to oonduict a survey to compile
registration and voting statistics: (i) in ever State or
political subdivision with respect to which the prohibi-
tions of section 4(a) of the Voting Rights Act of 19GI
are -in effect, for every statewide general election for
Members of the United States House o--tatve'
after January 1,1974; and (ii) in every State or political
subdivision for any election designated by the United
States Commission on Civil Rights. Such surveys shall
only include a count. of citizens of voting age. race or
color, and national origin, and a determination of the ex-
tent. to which such persons are registered to vote and have
voted in the elections surveyed.

(b) In any survey under sobsection (a) of this section
no person shall be compelled to diselo.se his race. color.
national origin, political party afil ition. or how he voted
(or the reasons therefor). nor shall any penalty be ini-
posed for his failure or refusal to make such disclosures.
Every person interrogated orally, by written survey or
questioliaire. or by any other means with respect to such
information slall be fully advised of his right to fail or
refuse to furnish such intormat ion.

(c) The Director of the Census shall, at the earliest
practicable tOne, report to the Congre.ss the results of
every survey conducted pursuant, to the provisions of
spbsection (a) of this section.

(d) The provisions of section 9 and chapter 7 of title
13of the United States Code shall apply to any survey.
collection. or compilation of registration and voting sta-
tistics carried out tnder subsection (a) of this section.
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TITLE II--EIGHTEEN-YEAR-OLD VOTING Public Law
AGE

ENFORCEMENT Or TWENTY-SIXT AMENDMENT

SEc. 301. (a) (1) The Attorney General is directed ,to Public Law
ins'.ittute, in the n~ime of the Umted States, such actions 9*-is
against States or political subdivisions, including actions
for injunctive relief. as he may determine to be necessary
to implement the twenty-sixti article of amendment to
tho Constitution of the United States.

(2) Thoedistrict courts of the United States shall have
jurisdiction of proceedings instituted under this title,
which shall be hearl and determined by a court of three
judges in accordance with section 2284" of title 28 of the
United States Code. and any appeal shall lie to the
Supreme Court. It shall be th duty of the judges desig.
noted to hear the case to assilL the case for hearing and
determination thereof, and to cause the case to be in
every wav expedited.

(b) W hoever shall deny or attempt to deny any per.
son of any right sectred by the twenty-.sixth tartile of
amendment to the 'Constitition of the United State:-
shall be fined not more than $5,000 or imprisoned not
more than five years. or both.

DKTIITION

Sc. .300. As:used in this title, the term "State" in.
cludes the District of Columbia.
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97TH CONGRESS
1ST SESSION S.53

To amend the Voting Rights Act of 1965 to repeal certain requirements relating
to bilingual election requirements.

IN THE SENATE OF THE UNITED STATES

JANUARY 6 (legislative day, JANuARY 5), 1981
Mr. HAYAKAWA introduced the following bill; which was read twice and referred

to the Committee on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to repeal certain

requirements relating to bilingual election requirements.

Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress amsembled,

3 That (a) section 4(a) of the Voting Rights Act of 1965 is

4 amended-

5 (1) in the first paragraph thereof-

6 (A) by striking out "the first two sentences

7 or' after "determinations have been made under";

8 and
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2

1 (B) by striking out the last sentence of such

2 - paragraph;

3 (2) in the third paragraph thereof, by Oriking out

4 dean action under the first sentence of this subsection"

5 and inserting in lieu thereof "the action"; and

6 (3) by striking out the last paragraph thereof.

7 (b) Section 4(b) of such Act is amended by striking out

8 the last sentence of the first paragraph thereof.

9 (c) Section 4 of such Act is amended by striking out

10 subsection (f) thereof.

11 (d) Section 5 of such Act is amended by striking out "or

12 whenever a State or political subdivision with respect to

13 which the prohibitions set forth in section 4(a) based upon

14 determinations made under the third sentence of section 4(b)

15 are in effect shall enact or seek to administer any voting

16 qualification or prerequisite to voting, or standard, practice,

17 or procedure with respect to voting different from that in

18 force or effect on November 1, 1972," where it appears fol-

19 lowing "November 1, 1968,".

20 (e) Sections 3 and 6 of such Act are each amended by

21 striking out "fourteenth or fifteenth amendment" each time it

22 appears and inserting in lieu thereof in each instance "fif-

23 teenth amendment".
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8

1 (f) Sections 2, 3, 4, 5, 6, and 13 of such Act.are each

2 amended by striking out ", or in contravention of the guaran-

3 tees set forth in section 4(f02)" each place it appears.

4 (g) Section 14(c) of such Act is amended by striking out

5 paragraph (8) thereof.

6 (h) Section 203 of such Act is repealed.

7 (i) Sections 204 through 207 of such Act are redesignat-

.8 ed as sections 203 through 206 respectively.

9 (j) Section 203 of such Act (as so redesignated by sub-

10 section (i)) is amended by striking out "or 203,".

11 (k) Section 204 of such Act (as so redesignated by sub-

12 section (i)) is amended by striking out ", 202, or 203" and

18 inserting in lieu thereof "or 202".

14 SEc. 2. The amendments made by the first section of

15 this Act shall become effective on the date of the enactment

16 of this Act.
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97TH CONGRESS
ITSSIN S. 1761

To amend the Voting Rights Act of 1965 to provide for the application of
preclearance provisions to all States and political subdivisions and to provide
for submission of any changes under the preclearance provisions to the
appropriate district court of the United States.

IN THE SENATE OF THE UNITED STATES

OCTOBER 22 (legislative day, OCTOBER 14), 1981

Mr. COCHRAN introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to provide for the

application of preclearance provisions to all States and polit-
ical subdivisions and to provide for submission of any

changes under the preclearance provisions to the appropri-
ate district court of the United States.

I Be it enacted by the Senate and House of Representa-

2 ties of thi United States of America in Congress assembled,

3 That this Act may be cited as the "Voting Rights Amend-

4 ments of 1981".

5 SC. 2. Section 5 of the Voting Rights Act of 1965 is

6 amended-
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1 (1) by inserting "(a)" after the section designa-

2 tion;

3 (2) by inserting after "November 1, 1972," the

4 following: "or whenever a State with respect to which

5 no prohibition set forth in section 4(a) based upon a de-

6 termination made under section 4(b) is in effect shall

7 enact or seek to administer any voting qualifications or

8 prerequisites to voting, or standard, practice, or proce-

9 dure with respect to voting different from that in force

10 or effect on the date of the enactment of the Voting

11 Rights Amendments of 1981";

12 (3) by inserting "against the United States" after

13 "institute an action";

14 (4) by striking out "the United States District

15 Court for the District of Columbia" and inserting in

16 lieu thereof "the appropriate district court of the

17 United States";

18 (5) by striking out the colon and all that follows

19 through the end of the first sentence of such section

20 and by inserting in lieu thereof a comma and the fol-

21 lowing: "except that any such qualification, prerequi-

22 site, standard, practice, or procedure may be enforced

23 after sixty days after such State or political subdivision

24 has submitted the necessary information to the appro-

25 priate district court of the United States and no objec-
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1 tion has been raised by the United States or by any

2 interested person during such sixty-day period.";

3 (6) by striking out the second, third, and fourth

4 sentences of such section and inserting in lieu thereof

5 the following: "The procedures specified in subsection

6 (b) shall apply to any action brought under this section.

7- The failure of the Attorney General or any interested

8 party to object during the sixty-day period specified in

9 the first sentence of this subsection, or a declaratory

10 judgment entered into under this section shall not bar a

11 subsequent action to enjoin an enforcement of such

12 qualification, prerequisite, standard, practice, or proce-

13 dure."; and

14 (7) by adding at the end thereof the following new

15 subsection:

16 "(b)(1) Upon the filing of a complaint in an action

17 brought under subsection (a) of this section, notice of the

1.8 action shall be published in newspapers of general circulation

19 in the jurisdictioh of the appropriate district court for three

20 consecutive weeks, and the complaint shall, to the extent

21 practicable, be served on all interested persons. Persons in-

22 terested in the enforcement or administration of any voting

23 qualification, prerequisite to voting, or standard, practice, or

24 procedure withrespect to voting required to be tested under

25 subsection (a) of this section by a State or political subdivi-
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1 sion may, in accordance with rules made by each district

2 court, submit their names and addresses to the appropriate

3 district court to be kept in a registry for the purposes of this

4 paragraph.

5 (2) Any-
6 "(A) person who resides within the State or polit-

7 ical subdivision seeking to enforce or to administer any

8 such qualification, prerequisite, standard, practice, or

9 procedure, subject to the provisions of subsection (a) of

10 this section; or

11 "(3) organization which carries on activities in

12 such State or political subdivision,

13 desiring to object to such enforcement or administration shall

14 be permitted to intervene as a matter of right in the action

15 brought under subsection (a) of this section within sixty days

16 after the last publication required by paragraph (1) of this

17 subsection or upon receipt of the complaint, as the case may

18 be.

19 "(3) If there is a request for additional information in

20 any action brought under subsection (a) of this section, the

21 sixty-day period during which no such qualification, prerequi-

22 site, standard, practice, or procedure may be enforced or ad-

23 ministered shall commence when the information is received.

24 "(4)(A). It shall be the duty of the chief judge of the

25 district (or in his absence, the acting chief judge) in which the
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1 action brought under this section is pending immediately to

2 designate a judge in such district to hear and determine the

3 action. In the event that no judge in the district is available

4 to hear and determine the action, the chief judge of the dis-

5 trict, or the acting chief judge, as the case may be, shall

6 certify this fact to the chief judge of the circuit (or in his

7 absence, the acting chief judge) who shall then designate a

8 district or circuit judge of the circuit to hear and determine

9 the action.

10 "(B) It shall be the duty of the judge designated pursu-

11 ant to this subsection to assign the action for hearing at the

12 earliest practicable date and to cause the action to be in

13 every way expedited.

14 "(5) Notwithstanding any other provision of law, the

15 appeal from any declaratory judgment entered into in any

16 action brought under subsection (a) of this section, or any

17 interlocutory order involving the resolution of any issue relat-

18 ing to the enforcement or administration of any such qualifi-

19 cation, prerequisite, standard, practice, or procedure under

20 section 5, shall be expedited to the greatest possible extent.

21 "(6) Notwithstanding any other provision of law, any

22 declaratory judgment in any action brought under subsection

23 (a) of this section shall be stayed until all appeals in connec-

24 tion with such a judgment have been exhausted or, in the
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1 event no appeals are taken, until the time for such appeals

2 has expired.".

3 Sc. 3. (a) Section 14(b) of the Voting Rights Act of

4 1965 is amended by striking out "or section 5".

5 (b) Section 14(d) of such Act is amended by striking out

6 "or section 5".



37

97TH CONGRESS S 1975lsT SBSON S 1 7

To amend the Voting Rights-Act of 1965 to extend the effect of certain
provisions, and for other purposes.

IN THE SENATE OF THE UNITED STATES
DECEMBER 15 (legislative day, NOVEMBER 30), 1981

Mr. ORASSLBY introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to extend the effect

of certain provisions, and for other purposes.

1 Be it enacted by the Senate and House of Repr tenta-

2 ties of the United States of America in Congress ass( nbled,

3 That this Act may be cited as the "Voting Rig*, i-s Act

4 Amendments of 1981".

5 SEc. 2. Section 4(a) of the Voting Rights Act of 1965 is

6 amended-

7 (1) by inserting "(1)" after "(a)";
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1 (2) by striking out "seventeen years" each place

2 it appears and inserting in lieu thereof "twenty-two

3 years";

4 (3) by striking out "ten-years" each place it ap-

5 pears and inserting in lieu thereof "twelve years";

6 (4) by inserting ", except as hereinafter provided

7 in section 4(a2) and section 4(a(3)," after "Provided,

8 That no such declaratory judgment shall issue with re-

9 spect to any plaintiff" each place it appears; and

10 (5) by inserting at the end of the section new sub-

11 sections to read as follows:

12 "(2) Notwithstanding the provisions of section 4(a)(1),

13 any such State or any political subdivision thereof, although

14 the determinations of section 4(b) were not made as to the

15 subdivision as a separate unit, or any such political subdivi-

16 sion with respect to which the determinations of section 4(b)

17 have been made, may at any time bring an action pursuant to

18 the provisions of section 4(aX3) against the United States for

19 a declaratory judgment that during the five years preceding

20 the filing of the action:

21 "(A) no test or device has been used within such

22 State or political subdivision for the purpose or with

23 the effect of denying or abridging the right to vote in

24 contravention of the guarantees of this Act;
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1 "(B) such State or political subdivision has made

2 all substantial submissions in compliance with section 5

3 of this Act;

4 "(C) there remain no unremediedobjection-s by

5 the Attorney General to any submission made pursuant

6 to section 5; and

7 "(D) there have been no final judgments of any

8 court of the United States that such State or political

9 subdivision purposefully denied or abridged the right of

10 any citizen to vote in contravention of the guarantees

.11 of this Act.

12 Upon making such a showing to the satisfaction of the court,

i3 a declaratory judgment shall issue that with respect to such

14 State or a separate political subdivision thereof or such politi-

15 cal subdivision the terms of this section have been complied

16 with.

17 "(3) Notwithstanding the provisions of section 4(a)(1),

18 an action brought pursuant to section 4(a)(2) shall be heard

19 and determined by a court of three judges in accordance with

20 the provisions of section 2284 of title 28 of the United States

21 Code and appeal shall lie to the Supreme Court: Provided,

22 That all filings for the request for three judges pursuant to

23 this section shall be referred to the chief judge of the circuit

24 who shall designate three judges from the circuit, other than
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1 from the petitioning State or from the State in which the

2 petitioning political subdivision is located.".

3 SEc. 3. Section 203(b) of the Voting Rights Act of 1965

4 is amended by striking out "August 6, 1985" and inserting

5 in lieu thereof "August 6, 1987".

6 SBC. 4. This Act shall become effective on the date it is

7 enacted.
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97TH CONGRESS
1ST SEsSION S. 1992

To amend the Voting Rights Act of 1965 to extend the effect of certain
provisions, and for other purposes.

IN THE SENATE OF THE UNITED STATES
DECEMBER 16 (legislative day, NOvEMBBR 80), 1981

Mr. MATHIAS (for himself, Mr. KBNNEDY, Mr. MBTBNBAUM, Mr. WzICKB,
Mr. BIDEN, Mr. CHAius, Mr. MOYmHAN, Mr. CRANSTON, Mr. ANDREws,
Mr. BAUCUs, Mr. BENTSEN, Mr. BOBEN, Mr. BoscwIm, Mr. BRADLEY,
Mr. BUMPBRS, Mr. BUBDICK, Mr. ROBERT C. BYRD, Mr. CANNON, Mr.
CHILBS, Mr. COHEN, Mr. DANR uT. Mr. DBCONCINI, Mr. DLxoN, Mr.
DODD, Mr. DOUNICI, Mr. DURENBROBB, Mr. EAOLBTON, Mr. FORD, Mr.
GLENN, Mr. HART, Mr. HATFIELD, Mrs. HAwKINS, Mr. HRsNz, Mr. HOLL-
INOB, Mr. HUDDLESTON, Mr. INou'B, Mr. JACKSON, Mrs. KASSEBAUM,
Mr. LBAm, Mr. LEvm, Mr. LONO, Mr. MATSUNAOA, Mr. MITCHELL, Mr.
PACKWOOD, Mr. PBLL, Mr. PzCY, Mr. PRESSLER, Mr. PRoXMIRE, Mr.
PRYOR, Mr. QUAYLB, Mr. JBGLB, Mr. ROTH, Mr. SABBANES, Mr.
SASSB, Mr. SPECTER, Mr. STAFFOiD, Mr. TSONOAS, Mr. WILLIAMS, Mr.
JOHNSTON, Mr. STEVENS, and Mr. MBLCHER) introduced the following bill;
which was read twice and referred to the Committee on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to extend the effect of

certain provisions, and for other purposes.

I Be it enacted by the Senate and .House of Repsenta-

2 lives of the United States of America in Congrs assembled,

8 That subsection (a) of section 4 of the Voting Rights Act of

93-758 0 - 83 - 4



42

2

1 1965 is amended by striking out "seventeen years" each

2 place it-appears and inserting in lieu thereof "nineteen

3 years".

4 (b) Effective on and after August 5, 1984, subsection (a)

5 of section 4 of the Voting Rights Act of 1965 is amended-

6 (1) by inserting "(1)' after "(a)";

7 (2) by inserting "or in any political subdivision of

8 such State (as such subdivision existed on the date

9 such determinations were made with respect to such

10 State), though such determinations were not made with

11 respect to such subdivision as a separate unit," before

12 "or in any political subdivision with respect to which"

13 each place it appears;

14 (3) by striking out "in an action for a declaratory

15 judgment" the first place it appears and all that fol-

16 lows through "color through the use of such tests or

17 devices have occurred anywhere in the territory of

18 such plaintiff.", and inserting in lieu thereof "issues a

19 declaratory judgment under this section.";

20 (4) by striking out "in an action for a declaratory

21 judgment" the second place it appears and all that fol-

22 lows through "section 4(0(2) through the use of tests

23 or devices have occurred anywhere in the territory of

24 such plaintiff.", and inserting in lieu thereof the follow-
25 ing:
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1 "issues a declaratory judgment under this section. A declara-

2 tory judgment under this section shall issue only if such court

8 determines that during the ten years preceding the filing of

4 the action, and during the tendency of such action-

5 "(A) no such test or-device has been used within

6 such State or political subdivision for the purpose or

7 with the/ effect of denying or abridging the right to

8 vote on account of race or color or (in the case of a

9 State or subdivision seeking a declaratory judgment

10 under the second sentence of tis subsection) in contra-

11 vention of the guarantees of subsection (f)(2);

12 "(B) no final judgment of any court of the United

18 States, other than the denial of declaratory judgment

14 under this section, has determined that denials or

15 abridgements of the right to vote on account of race or

16 color have occurred anywhere in the territory of such

17 State or political subdivision or (in the case of a State

18 or subdivision seeking a declaratory judgment under

19 the second sentence of this subsection) that denials or

20 abridgements of the right to vote in contravention of

21 the guarantees of subsection (0(2) have occurred any-

22 where in the territory of such State or subdivision and

23 no consent decree, settlement, or agreement has been

24 entered into resulting in any abandonment of a voting

25 practice challenged on such grounds; and no declara-
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1 tory judgment under -this section shall be entered

2 during the pendency of an action commenced before

3 the filing of an action under this section and alleging

4 such denials or abridgements of the right to vote;

5 "(C) no Federal examiners under this Act have

6 been assigned to such State or political subdivision;

7 "(D) such State or political subdivision and all

8 governmental units within its territory have complied

9 with section 5 of this Act, including compliance with

10 the requirement that no change covered by section 5

11 has been enforced without preclearance under section

12 5, and have repealed all changes covered by section 5

13 to which the Attorney General has successfully object-

14 ed or as to which the United States District Court for

15 the District of Columbia has denied a declaratory judg-

16 ment;

17 "(E) the Attorney General has not interposed any

18 objection (that has not been overturned by a final judg-

19 ment of a court) and no declaratory judgment has been

20 denied under section 5, with respect to any submission

21 by or on behalf of the plaintiff or any governmental

22 unit within its territory under section 5; and no such

23 submissions or declaratory judgment actions are pend-

24 ing; and



45

5

1 "(F) such State or political subdivision and all

2 governmental units within its territory-

3 "(i) have eliminated voting procedures and

4 methods of election which inhibit or dilute equal

5 access to the electoral process;

6 "(ii) have engaged in constructive efforts to

7 eliminate intimidation and harrassment'of persons

8 exercising rights protected under this Act; and

9 _(iii) have engaged in other constructive if-

10 forts, such as expanded opportunity for convenient

11 registration and voting for every person of voting

,12 age and the appointment of minority persons as

13 election officials throughout the jurisdiction and at

14 all stages of the election and registration process.

15 "(2) To assist the court in determining whether to issue

16 a declaratory judgment under this subsection, the plaintiff

17 shall present evidence of minority participation, including

18 evidence of the levels of minority group registration and

19 voting, changes in such levels over time, and disparities be-

20 tween minority-group and non-minority-group participation.

21 "(3) No declaratory judgment shall issue under this sub-

22 section with respect to such State or political subdivision if

28 such plaintiff and governmental units within its territory

24 have, during the period beginning ten years before the date

25 the judgment is issued, engaged in violations of any provision
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1 of the Constitution or laws of the United States or any State

2 or political subdivision with respect to discrimination in

3 voting on account of race or color or (in the case of a State or

4 subdivision seeking a declaratory judgment under the second

5 sentence of this subsection) in contravention of the guaran-

6 tees of subsection (f)(2) unless the plaintiff establishes that

7 any such violations were trivial, were promptly corrected,

8 and were not repeated.

9 "(4) The State or political subdivision bringing such

10 action shall publicize the intended commencement and any

11 proposed settlement of such action in the media serving such

12 State or political subdivision and in-appropriate United States

13 post offices. Any aggrieved party may intervene at any stage

14 in such action.";

15 (5) in the second paragraph-

16 (A) by inserting "(5)" before "An action";

17 and

18 (B) by striking out "five" and all that follows

19 through "section 4(0(2).", and inserting in lieu

20 thereof "ten years after judgment and shall

21 reopen the action upon motion of the Attorney

22 General or any aggrieved person alleging that

23 conduct has occurred* which, had that conduct oc-

24 - cuffed during the ten-year periods referred to in

25 this subsection, would have precluded the issu-
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1 ance of a declaratory judgment under this subsec-

2 tion. The court, upon such reopening, 'shall vacate

3 the declaratory judgment issued under this section

4 if, after the issuance of such declaratory judg-

5 ment, a final judgment against the State or subdi-

6 vision with respect to which such declaratory

7 judgment was issued, or against any governmen-

8 tal unit within that State or subdivision, deter-

9 mines that denials or abridgements of the right to

10 vote on account of race or color have occurred

11 anywhere in the territory of such State or politi-

12 cal subdivision or (in the case of a State or subdi-

13 vision which sought a declaratory judgment under

14 the second sentence of this subsection) that de-

15 nials or abridgements of the right to vote in con-

16 travention of the guarantees of subsection (f)(2)

17 have occurred anywhere in the territory of such

18 State or subdivision, or if, after the issuance of

19 such declaratory judgment, a consent decree, set-

20 tlement, or agreement has been entered into re-

21 suiting in any abandonment of a voting practice

22 challenged on such grounds."; and

23 (6) by striking out "If the Attorney General" the

24 first place it appears and all that follows through the
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1 end of such subsection and inserting in lieu thereof the

2 following:

3 "(6) If, after two years from the date of the filing of a

4 declaratory judgment under this subsection, no date has been

5 set for a hearing in such action, and that delay has not been

6 the result of an avoidable delay on the part of counsel for any

7 party, the chief judge of the United States District Court for

8 the District of Columbia may request the Judicial Council for

9 the Circuit of the District of Columbia to provide the neces-

10 sary judicial resources to expedite any action filed under this

11 section. If such resources are unavailable within the circuit,

12 the chief judge shall file a certificate of necessity in accord-

13 ance with section 292(d) of title 28 of the United States

14 Code.".

15 SEC. 2. Section 2 of the Voting Rights Act of 1965 is

16 amended by striking out "to deny or abridge" and inserting

17 in lieu thereof "in a manner which results in a denial or

18 abridgement of" and is further amended by adding at the end

19 of the section-the following sentence: "The fact that members

20 of a minority group have not been elected in numbers equal

21 to the group's proportion of the population shall not, in and of

22 itself, constitute a violation of this section.".

23 SEC. 3. Section 203(b) of the Voting Rights Act of 1965

24 is amended by striking out "August 6, 1985" and inserting

25 in lieu thereof "August 6, 1992".



49

9

1 SEc. 4. Title 1[ of the Voting Rights Act of 1965 is.

2 amended by adding at the end the following section:

3 44VOTING ASSISTANCE

4 "SEC. 208. Nothing in this Act shall be construed in

5 such a way as to permit voting assistance to be given within

6 the voting booth, unless the voter is blind or physically inca-

7 pacitated.".

8 SEC. 5. Except as otherwise provided in this Act, the

9 amendments made by this Act shall take effect on the date of

10 the enactment of this Act.
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Calendar No. 302
97TH CONGRESS

T H.R. 3112

IN THE SENATE OF THE UNITED STATES

OCTOBER 7,1981
Received; read the first time

OCTOBER 14, 1981

Read the second time and placed on the calendar

AN ACT
To amend the Voting Rights Act of 1965 to extend the effect of

certain provisions, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That subsection (a) of section 4 of the Voting Rights Act of

4 1965 is amended by striking out "seventeen years" each

5 place it appears and inserting in lieu thereof "nineteen

6 years".

7 (b) Effective on and after August 5, 1984, subsection (a)

8 of section 4 of the Voting Rights Act of 1965 is amended-

9 (1) by inserting "(1)" after "(a)";
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1 (2) by inserting "or in any political subdivision of

2 such State (as such subdivision existed on the date

3 such-determinations were made with respect to such

4 State), though such determinations were not made with

5 respect to such subdivision as a separate unit," before

6 "or in any political subdivision with respect to which"

7 each place it appears;

8 (3) by striking out "in an action for a declaratory

9 judgment" the first place it appears and all that fol-

10 lows through "color through the use of such tests or

11 devices have occurred anywhere in the territory of

12 such plaintiff.", and inserting in lieu thereof "issues a

13 declaratory judgment under this section.";

14 (4) by striking out "in an action for a declaratory

15 judgment" the second place it appears and all that fol-

16 lows through "section 4(0(2) through the use of tests

17 or devices have occurred anywhere in the territory of

18 such plaintiff.", and inserting in lieu thereof the follow-

4-9 ing:

20 "issues a declaratory judgment under this section. A declara-

21 tory judgment under this section shall issue only if such court

22 determines that during the ten years preceding the filing of

23 the action, and during the pendency of such action-

24 "(A) no such test or device has been used within

25 such State or political subdivision for the purpose or
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1 with the effect of denying or abridging the right to

2 vote on account of race or color or (in the case of a

3 State or subdivision seeking a declaratory judgment

4 under the second sentence of this subsection) in contra-

5 vention of the guarantees of subsection (0(2);

6 "(B) no final judgment of any court of the United

7 States, other than the denial of declaratory judgment

8 under this section, has determined that denials or

9 abridgements of the right to vote on account of race or

10 color have occurred anywhere in the territory of such

11 State or political subdivision or (in the case of a State

12 or subdivision seeking a declaratory judgment under

13 the second sentence of this subsection) that denials or

14 abridgements of the right to vote in contravention of

15 the guarantees of subsection (f)(2) have occurred any-

16 where in the territory of such State or subdivision and

17 no consent decree, settlement, or agreement has been

18 entered into resulting in any abandonment of a voting

19 practice challenged on such grounds; and no declara-

20 tory judgment under this section shall be entered

21 during the pendency of an action commenced before

22 the frding of an action under this section and alleging

23 such denials or abridgements of the right to vote;

24 "(C) no Federal examiners under this Act have

25 been assigned to such State or political subdivision;
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1 "(D) such State or political subdivision and all

2 governmental units within its territory have complied

3 with section 5 of this Act, including compliance with

4 the requirement that no change covered by section 5

5 has been enforced without preclearance under section

6 5, and have repealed all changes covered by section 5

7 to which the Attorney General has successfully object-

8 ed or as to which the United States District Court for

9 the District of Columbia has denied a declaratory judg-

10 ment;

11 "(E) the Attorney General has not interposed any

12 objection (that has not been overturned by a final judg-

13 ment of a court) and no declaratory judgment has been

14 denied under section 5, with respect to any submission

15 by or on behalf of the plaintiff or any governmental

16 unit within its territory under section 5; and no such

17 submissions or declaratory judgment actions are pend-

18 ing; and

19 "(F) such State or political subdivision and all

20 governmental units within its territory-

21 "(i) have eliminated voting procedures and

22 methods of election which inhibit or dilute equal

23 access to the electoral process;
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1 "(ii) have engaged in constructive efforts to
N

2 eliminate intimidation and harassment of persons

3 exercising rights protected under this Act; and

4 "(iii) have engaged in other constructive ef-

5 forts, such as expanded opportunity for convenient

6 registration and voting for every person of voting

7 age and the appointment of minority persons as

8 election officials throughout the jurisdiction and at

9 all stages of the election and registration

10 process.

11 "(2) To assist the court in determining whether to issue

12 a declaratory judgment under this subsection, the plaintiff

13 shall present evidence of minority participation, including

14 evidence of the levels of minority group registration and

15 voting, changes in such levels over time, and disparities be-

16 tween minority-group and non-minority-group participation.

17 "(3) No declaratory judgment shall issue under this sub-

18 section with respect to such State or political subdivision if

19 such plaintiff and governmental units within its territory

20 have, during the period beginning ten years before the date

21 the judgment is issued, engaged in violations of any provision

22 of the Constitution or laws of the United States or any State

23 or political subdivision with respect to discrimination in

24 voting on account of race or color or (in the case of a State or

25 subdivision seeking a declaratory judgment under the second



55

6

1 sentence of this subsection in contravention of the guaran-

2 tees of subsection (f)(2) unless the plaintiff establishes that

3 any such violations were trivial, were promptly corrected,

4 and were not repeated.

5 "(4) The State or political subdivision bringing such

6 action shall publicize the intended commencement and any

7 proposed settlement of such action in the media serving such

8 State or political subdivision and in appropriate United States

9 post offices. Any aggrieved-party may intervene at any stage

10 in such action.";

11 (5) in the second paragraph-

12 (A) by inserting "(5)" before "An action";

13 and

14 (B) by striking out "five" and all that follows

15 through "section 4(0(2).", and inserting in lieu

16 thereof "ten years after judgment and shall

17 reopen the action upon motion of the Attorney

18 General or any aggrieved person alleging that

19 conduct has occurred which, had that conduct oc-

20 cured during the ten-year periods referred to in

21 this subsection, would have precluded the issu-

22 ance of a declaratory judgment under this subsec-

23 tion. The court, upon such reopening, shall vacate

24 the declaratory judgment issued under this section

25 if, after the issuance of such declaratory judg-
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- 1 ment, a final judgment against the State or subdi-

2 vision with-respect to which such declaratory

3 judgment was issued, or against any governmen-

4 tal unit within that State or subdivision, deter-

5 mines that denials or abridgements of the right to

6 vote on account of race or color have occurred

7 anywhere in the territory of such State or politi-

8 cal subdivision or (in the case of a State or subdi-

9 vision which sought a declaratory judgment under

10 the second sentence of this subsection) that de-

11 nials or abridgements of the right to vote in con-

12 travention of the guarantees of subsection (f)(2)

13 have occurred anywhere in the territory of such

14 State or subdivision, or if, after the issuance of

15 such declaratory judgment, a consent decree, set-

16 tlement, or agreement has been entered into re-

17 suiting in any abandonment of a voting practice

18 challenged on such grounds."; and

19 (6) by striking out "If the Attorney General" the

20 first place it appears and all that follows through the

21 end of such-subsection and inserting in lieu thereof the

22 following:

23 "(6) If, after two years from the date of the filing of a

24 declaratory judgment under this subsection, no date has been

25 set for a hearing in such action, and that delay has not been
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1 the result of an avoidable delay on the part of counsel for any

2 party, the chief judge of the United States District Court for

3 the District of Columbia may request the Judicial Council for

4 the Circuit of the District of Columbia to provide the neces-

5 sary judicial resources to expedite any action filed under this

6 section. If such resources are unavailable within the circuit,

7 the chief judge shall file a certificate of necessity in accord-

8 ance with section 292(d) of title 28 of the United States

9 Code.".

10 SEC. 2. Section 2 of the Voting Rights Act of 1965 is

11 amended by striking out "to deny or abridge" and inserting

12 in lieu thereof "in a manner which results in a denial or

13 abridgement of" and is further amended by adding at the end

14 of the section the following sentence: "The fact that members

15 of a minority group have not been elected in numbers equal

16 to the group's proportion of the population shall not, in and of

17 itself, constitute a violation of this section.".

18 SEC. 3. Section 203(b) of the Voting Rights Act of 1965

19 is amended by striking out "August 6, 1985" and inserting

20 in lieu thereof "August 6, 1992".

21 SEc. 4. Title II of the Voting Rights Act of 1965 is

22 amended by adding at the end the following section:

23 "VOTING ASSISTANCE

24 "SEc. 208. Nothing in this Act shall be construed in

25 such a way as-to permit voting assistance to be given within

93-758 0 - 83 -- S
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1 the voting booth, unless the voter is blind or physically inca-

2 pacitated.".

3 SEc. 5. Except as otherwise provided in this Act, the

4 amendments made by this Act shall take effect on the date of

5 the enactment of this Act.

Passed the House of Representatives October 5, 1981.

Attest: EDMUND L. HENSHAW, JR.,

Clerk.

By THOMAS E. LADD,

Assistant to the Clerk.
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Senator HATCH. Senator Thurmond?

OPENING STATEMENT OF HON. STROM THURMOND, A U.S. SENA.
TOR FROM THE STATE OF SOUTH CAROLINA, CHAIRMAN, COM-
MITTEE ON THE JUDICIARY
Senator THURMOND. Thank you, Mr. Chairman.
Mr. Chairman, I am pleased to be here today as the Subcommit-

tee on the Constitution begins hearings on the Voting Rights Act. I
am confident that these hearings will be most beneficial in helping
the Senate provide full and vigorous protection of the right to vote
in this Nation. Few issues before the Judiciary Committee this ses-
sion will match this issue in importance, and I am sure that this
subcommittee will fulfill its duty to the full Senate and to the
American people by establishing a complete and fair record on all
of the vital issues before us.

This morning I want to make one point emphatically clear. I sup-
port, have supported, and will continue to support the right of
every eligible voter in this country to have free, equal, and unhin-
dered access to the ballot box, to cast his or her vote in all local,
State, and national elections. This right to vote is the foundation of
our democratic system of government and must be fully, fairly, and
vigorously protected for all citizens.

Throughout my years of public service I have unyieldingly
sought to protect the right to vote. Over 30 years ago as Governor,
I personally led the fight in South Carolina to eliminate the poll
tax, which I felt constituted a hindrance to some of our citizens in
their attempt to exercise their right to vote. My fight to eliminate
this barrier to the voting rights of the poor and less privileged pre-
ceded Federal efforts to eliminate poll taxes by 17 years. My first
successful campaign for the U.S. Senate depended on a write-in
effort, and my whole campaign was an attempt to micrease voter
turn-out and to educate voters on voting procedure, so that the
wishes of the electorate could not be frustrated by political bosses
or by technicalities.

On the national level, I have also advocated an expansion of the
right to vote. Less than 4 years ago, I joined with Senators Kenne-
dy and Mathias, who are here with us today, and with Delegate
Fauntroy, to gain congressional approval of the proposed constitu-
tional amendment to give the District of Columbia voting repre-
sentatives in Congress. Despite criticism of my position, I voted for
this measure, because I felt that all people in this Nation should be
treated equally and fairly, especially when voting is-at issue.

Because I have always valued the right to vote and have acted on
that principle, I want to dispel any notion that I might be sympa-
thetic to an attempt to diminish in any way the fair access of citi-
zens to the ballot box. I support full, fair, and equal protection of
the right to vote, and I will strenuously oppose any effort to attack
the guarantee of this fundamental right.

In the past, I have questioned certain provisions of the Voting
Rights Act, but that position must not be interpreted as opposition
to the right to vote itself. At the time the act was proposed and
later modified, I felt that some of the mechanisms incorporated in
the legislation were unconstitutional. I considered it my responsi-
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bility to point out those deficiencies to my colleagues in the Senate
and to the American people. Although the Supreme Court did not
concur with my assessment, some of my views were supported by
the late Justice Hugo Black, a man universally remembered for his
commitment to individual rights under the Constitution. While
there should be a reasonable discussion of the best way to imple-
ment and protect the right to vote, there should be no mistake
about my position. I believe the right to vote should be fully, fairly,
and vigorously defended.

As we attempt to protect voting rights, we must be sure that our
approach is reasonable and fair. I have suggested that all provi-
sions of the Voting Rights Act be applied nationwide, not in an at-
tempt to destroy the act but because I believe that a statute must
be applied equally to all citizens of this Nation in order to ensure
true equal protection under the law. I do not see how you can
apply a law to some people in this country and not apply it to all
others.

However, if there is not sufficient sentiment for a nationwide ex-
tension, then I believe that the approach suggested by President
Reagan is fair and reasonable. The act would be extended, and
those jurisdictions which clearly are not discriminating would be
allowed to escape selective punitive treatment for the first time in
almost two decades. Such an approach should address discrimina-
tion and the opportunity for bailout at each level-State, county,
and city-and each jurisdiction should be held responsible for its
own actions.As we begin our inquiry into the issues surrounding a third ex-
tension of the Voting Rights Act, this subcommittee now faces
issues which are very different from the concerns about equal
access to the ballot box which originally prompted the Voting
Rights Act 17 years ago. The House-proposed amendment to section
2 of the act introduces the possibility of a wid esread restructuring
of our electoral system to facilitate proportional representation on
the basis of race or ethnic background. This radical addition to the
Voting Rights Act would shift the focus of the law from a question
of access to the ballot box to a question of results or outcome of the
electoral process. This proposal is dramatic and has profound impli-
cations for the fundamental structure and assumptions of our
system of government.

Simply stated, we must examine during the course of these hear-
ings whether the individual should remain the basis of political
representation in this country or whether we should take a major
and perhaps irreversible step toward the adoption of groups as the
primary units of our political system. The draftsmen of our Consti-
tution chose the individual as the primary unit of our representa-
tive democracy to avoid the dangers of severe conflict and popra-
tion which are inherent in any system which tends to formally es-
tablish factions within a society. _.

I am particularly concerned, as all Americans should be, that the
groups for which electoral results would be mandated by this
change in section 2 would be defined by racial or ethnic classifica-
tions, classifications which are objectionable under a color-blind
Constitution. Certainly, this change in the law, which would over-
ride the U.S. Supreme Court decision in the Mobile case, requires
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an in-depth analysis which, in my opinion, has heretofore not been
fully undertaken in either body of the Congress.

Of course, before we can address the issue of what needs to be
done to ensure that discrimination in voting is eradicated, we must
clearly define the concept of discrimination in the area of voting
rights. The Voting Rights Act was passed almost two decades ago
with the purpose of removing impediments to the right of access to
registration and voting. If that original intent is to be carried out,
as it should be, then we must concentrate our efforts on eliminat-
ing any practices which truly hinder access to the ballot box.

However, some would have us define discrimination as some-
thing other than inhibitions on registering and voting. They would
define discrimination in terms of the results of elections. For these
people, the key words are not "equal access to the ballot box" but'effective political power" or "access to the ballot process." These
terms have recently been created or in part borrowed from other
types of cases which address the rights of persons as individuals.

Removed from their original context of individual rights, these
phrases have taken a giant leap to now signify a theory of political
representation which requires us to move along a path which meas-
ures success by comparing the representation of a group in elective
bodies with the proportion of that group in the-general population.
From those who would apply this theory of discrimination we
should seek to find out why they believe that the adoption of this
approach will not encourage or take us closer to mandated propor-
tional representation by race or ethnic group, a position which is
being openly advocated by some in our society today.

Another crucial issue we face is the problem of finding a fair
way for political jurisdictions which clearly are not engaged in dis-
crimination to free themselves of the admittedly unequal treat-
ment under section 5 preclearance. The preclearance mechanism
was set up as a te-porary method to correct so-called extraordi-
nary circumstances in certain parts of the Nation. While the law
appears to provide an opportunity to bailout for those covered ju-
risdictions, in reality the law itself has always precluded such an
opportunity for bailout for the vast majority of covered jurisdic-
tions. Fundamental fairness requires that these jurisdictions be
treated in a reasonable manner, and public policy should dictate a
bailout system which offers incentive for compliance with the law.

In conclusion, I want to restate my personal commitment to the
right to vote and my support for a full, fair, and equal legislative
guarantee of access to the ballot box. I also want to restate my de-
termination to explore fully-the new issues concerning both the use
of election outcomes as the standard of proof for the realization of
voting rights and the need for a fair and effective bailout for those
jurisdictions which have been subjected to selective application of
the law for the past 17 years. Such a serious inquiry is necessary,
and I commend you, Mr. Chairman, for takingthe leadership in in-
suring a full and complete discussion of all of the vital issues
before us.

Thank you, Mr. Chairman.
Senator HAT H. Thank you, Senator Thurmond.
SenatorGrassley?
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STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRAsMsiz. Mr. Chairman, I only want to emphasize one
paragraph of my statement which I will later insert in the record.

On December 15, I submitted a bill on the Voting Rights Act
which I thought reflected many of the President's positions as set
forth in his announcement of November 6. Although this bill is not
one from the administration, I consider my bill as a vehicle to prof-
fer the position of the administration before this subcommittee. I
believe the position of President Reagan will -be a good point of ref-
erence for myself and the other members of this subcommittee
while we evaluate the testimony presented during these hearings.

Because I revere our federalism, I feel it is necessary to insure
the ability of the States to pass laws concerning their citizens.
Therefore, although I emphasize that I am not bound by the provi-
sions of my bill, I must admit a predilection to retaining the intent
test in section 2 and formulating a reasonable release mechanism
for preclearance.

So it is with great interest that I anticipate emphatic and schol-
arly testimony on these pieces of legislation and await voting for
extension of the Voting Rights Act.

That is all I have.
Senator HATmc. Thank you.
[Material supplied follows:]

PwNAwm STATiM oiN 0r How. CHuazs E. GRAMIZY

I join Senators Hatch and Thurmond in welcoming the witnesses and beginning
what I hop will be iificant and illuminating hearings.

The right to vote is fundamental and presevative of all other rights. The right to
vote knows no political affiliation. In a democracy the government must protect, en-
courage and enhance that right for its citizens. Consequently, the Voting Rights Act
is one of the most important civil rights bills enacted by Congress. The Voting
Rights Act has had tremendous impact both substantively and symbolically across
the country and especially in the states covered by the special provisions. The
number of minorities participating in the policial process has seen a very favorable
increase.

On December 15, 1 submitted a bill on the Voting Rights Act which I thought re-
flected many of the Presidents positions as set forth in his announcement of Novem-
ber 6. Although not an administration bill, I consider my bill as a vehicle to proffer
the position of the administration before this subcommittee. I believe the position of
President Ragan will be a good point of reference for myself and the other mom-
be of tittee while we evaluate the testimony presented during these
hearings Because I revere our federalism, I feel it is necessary to insure the ability
of the States to pams laws concerning their citizens. Therefore, although I emphasize
that I am not bound by the provisions of my bill, I must admit a predilection to
retaining the intent test in section 2 and formulating a reasonable release mecha-
nism for preclearance. So, it is with great interest I anticipate emphatic and schol-
arly testimony.

[The prepared statements of Senator Dole and Senator Biden
follow-.]



68

PREPARED STATEMENT OF SENATOR ROBERT DOLE

MR. CHAIRMAN. THE SUBCOMMITTEE ON THE CONSTITUTION IS

BEGINNING HEARINGS TODAY ON ONE OF THE MOST EFFECTIVE

PIECES OF CIVIL RIGHTS LEGISLATION EVER PASSED BY THE

CONGRESS, LEGISLATION WHICH PROTECTS THE MOST FUNDA-

MENTAL OF CONSTITUTIONAL RIGHTS, THE RIGHT TO VOTE.

KEY PROVISIONS OF THIS LEGISLATION ARE SCHEDULED TO

EXPIRE LATER THIS YEAR AND THUS, WE MUST DECIDE: '"SHOULD

THE ACT BE EXTENDED? AND IF SO, FOR HOW LONG AND IN

WHAT MANNER?"

I AM SURE THAT THERE IS NOT A PERSON IN THIS ROOM

WHO WOULD NOT LIKE TO BE ABLE TO TELL US THAT THE

ACT IS NO LONGER NEEDED, THAT DISCRIMINATION NO

LONGER EXISTS. UNFORTUNATELY, HOWEVER, I BELIEVE

THAT THE CONTINUED NEED FOR THE ACT HAS ALREADY BEEN

PERSUASIVELY DEMONSTRATED. AS A CONSEQUENCE, I

SUPPORT THE ACT'S EXTENSION, AND I BELIEVE THAT THE

VAST MAJORITY OF MY COLLEAGUES IN THE SENATE SHARE

THIS VIEW.

I ALSO BELIEVE, HOWEVER, THAT SIGNIFICANT ISSUES HAVE

BEEN RAISED CONCERNING THE MANNER IN WHICH THE ACT

SHOULD BE EXTENDED, AND WHETHER OTHER AMENDMENTS TO

THE ACT SHOULD ALSO BE MADE. IN CONSIDERING THESE

ISSUES, WE MUST BE EVER MINDFUL OF OUR DUTY TO ENSURE

THAT THE VOTING RIGHTS OF OUR CITIZENS SHALL IN NO
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WAY BE DENIED OR ABRIDGED. HOWEVER, I THINK IT IS

IMPORTANT THAT WE NOT LET OUR ZEALOUS EFFORTS TO

ENSURE THIS GUARANTEE, RESULT IN AN IMPOSITION OF

STANDARDS WHICH ARE IMPOSSIBLE TO MEET, OR IN RE-

QUIRING THAT THE SINS OF THE PAST MAY NEVER BE ATONED.

IT IS WITH THESE GENERAL THOUGHTS THAT I APPROACH

THE SUBJECT OF TODAY'S HEARINGS. MR. CHAIRMAN,

IN THE THOROUGH MANNER TYPICAL OF YOU AND YOUR STAFF,

YOU HAVE COMPILED A LIST OF WITNESSES REPRESENTING

A BROAD SPECTRUM OF VIEWS ON THIS ISSUE, EVERY ONE

OF WHOM IS WELL QUALIFIED TO ELOQUENTLY AND PERSUASIVE-

LY ARTICULATE THE INTERESTS WHICH HE OR SHE REPRESENTS.

I LOOK FORWARD TO REVIEWING THE STATEMENTS OF EACH OF

-THESE WITNESSES, AND I THANK ALL OF THEM IN ADVANCE

FOR COMING HERE TO SHARE WITH US THEIR VIEWS.
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PARED) STATEMENT OF SENATOR JOSEPH R. Bimn, JR,

With the elimination of the poll tax, residency require-

ments, and literacy tests, the most egregious aspects of dis-

crimination against American minority voters have been eliminated.

However, discriminatory changes in election systems can still

deny or abridge minority voting . Therefore, the Voting Rights

Act should be extended.

I am a co-sponsor of S. 1992 because I believe strongly

that it is necessary to extend the Voting Rights Act requirement

for preclearance for certain Jurisdictions. Ten years in the

future, in 1992, when the amended bill would allow all states to

change their election laws without automatic scrutiny by the

federal government, hopefully there will be no need for its

provisions. Such is not the case in 1982, however. The country

still needs the provisions of the Voting Rights Act and it must

be extended.

Although S. 1992 is not perfect it is presently the only

effective vehicle available to extend all the provisons of the

present Voting Rights Act - an act which I believe is critical

for this country.
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Senator HATCH. Senator Mathias and Senator Specter? I under-
stand you are going to testify, Senator Mathias. Do you have any
comments, Senator Specter?

Senator SPw-'Rm. Thank you, Mr. Chairman. I have no state-
ment.

Senator HATCH. Thank you.
Senator MATHIAS. Mr. Chairman, I do have just one question,

however, that I think would be helpful to many people in the room.
-ItIs my understanding that you have added 2 days of testimony
to the previous schedule that had been planned for January 13.

Senator HATCH. We have changed the dates on which the hear-ings will be held. I do not think we have-added to the total number
of hearings.

Senator MATmm . I am a little confused.
Senator HATCH. As I understand it, we have the same total

number of days.
Senator MATHLs. We lost 2 day, the 13th and the 20th.
Senator HATCH. No, we lost only 1 day which we will pick up

later. But we will have the same number of days of hearings. My
goal is to finish at exactly the same time as we had previously
planned.

Senator MArmTs. I understand that, and I applaud that. I had
been informed that you had added the 1st and the 12th as dates.

Senator HATCH. I do not think so. The dates are the 27th-
today-28th, 1st, 2d, 4th, l1th, 12th, 24th, and 25th of February. By
February 25 we will have concluded our hearings, and hopefully we
will be able to mark up this bill in the subcommittee shortly there-
after. That has been my goal from the beginning. I intend to main-
tain that schedule, barring any unforeseen contingencies.

Senator MAmi~s. But the schedule as you have announced it is
now the schedule?

Senator HATcH. As far as I am concerned, that is the schedule,
unless there is some unforeseen occurrence that would cause me to
alter it.

At this time, we will call upon the Attorney General of the
United States, William French Smith.

We are very pleased to have you here, General Smith, and we
wil look forward to your testimony at this time.

STATEMENT OF HON. WILLIAM FRENCH SMITH, U.S. ATTORNEYGENERAL_ DEPARTMENT OF JUSTICE
Attorney General Sm'TH. Thank you, Mr. Chairman and mem-

bers of the subcommittee. I am grateful for the opportunity to
appear before this subcommittee to present the administration's
views regarding proposed amendments to the Voting Rights Act of
1965. e

There is perhaps no more important piece of legislation to come
before this Congress than the one now bei considered. As Presi-
dent Reagan has so often emphasized, the right to vote is "the most
sacred right of free men and women." It rightfully claims this lofty
status because it is, in point of fact, preservative of all other rights.

Senator HAC=H. Excuse me, Mr. Attorney General.
Can the people in the back hear the Attorney General?
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Could you pull the microphone a little bit closer, General Smith?
Attorney General SMIH. Certainly.
The people of America recognized as much in 1870 by their adop-

tion of the 15th amendment to the Constitution. Since then they
have supported efforts to expand the franchise and to secure its ex-
ercise free from force, fraud, and unlawful discrimination.

By means of constitutional amendment, legislative enactment,
aid judicial rulings over many decades, -the country has demon-
strated its continuing commitment to the truths that all men are
created equal and that governments derive their just powers from
the consent of the governed. It is these ideals that must guide the
deliberations of this subcommittee and the full Senate today and in
the weeks ahead as they carefully consider the matter at hand.

The Voting Rights Act unmistakably stands as the centerpiece of
those legal protections that guard against denials or abridgements
of the right to vote. Enacted in 1965 because some States and local-
ities sought to prevent blacks from exercising this most precious
right, the act opened a new chapter in the struggle to achieve real
equality for racial minorities.

The act's principal purpose was to provide badly needed enforce-
ment tools for carrying into effect the guarantee of the 15th
amendment that no one shall be deprived of the right to vote on
account -of race.

The present act contains both permanent and temporary provi-
sions. The permanent provisions, which apply nationwide, include
section 2 of the statute, which generally forbids electoral devices
and procedures that deny or abridge the right to vote because of
race, color, or, since 1975, membership in a language minority
group.

The temporary or special provisions of the act, which include sec-
tions 4 and 5, are directed against only a small number of States
and some subdivisions in other States. Located primarily in the
South, these jurisdictions were historically associated with efforts
to deny full.political equality to blacks.

The special provisions required these covered jurisdictions to
submit for preclearance-by the U.S. Attorney General or the U.S.
District Court for the District of Columbia all changes in electoral
practices or procedures. Such changes are allowed to go into effect
only after the submitting jurisdiction satisfies the Attorney Gener-
al or the district court- that the revisions have neither the purpose
nor the effect of denying or abridging the right to vote on account
of race or membership in a language miorty group.

*The special provisions also included a so-called bailout mecha-
nism, whereby a covered jurisdiction could, after a certain number
of years, apply to remove itself from special coverage on a sho
that no prohibited test or device had been used duri-a set ri
At the time of its original enactment, the act set this period at 5
years.

In 1970 Congress reviewed the then 5-year history of the act and
found sufficient evidence of continued racial discrimination in
voting in the selected jurisdictions to warrant an extension of the
preclearance provisions for another 5 years.

In 1975 Congress again revisited the issue, extended the preclear-
ance provisions for another 7 years, until August 1982, and brought
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within their coverage for 10 years additional jurisdictions, in both
the North and the South, having sizable language minorities.

Today the question is once again before Congress: Should these
special provisions be extended yet a third time? In the administra-
tion's view, the answer to that question must be in the affirmative.

Measured by almost any yardstick, the results of the act are im-
pressive. Literacy tests, poU taxes, and similar devices which led to
the original Votig Rights Act have been effectively eliminated.
Mi.or.tie,, especial y blacks in the South, have made dramatic
gains in voter registration and election to public office.

For example, the U.S. Commission on Civil Rights estimates in
1965 that only 6,4 percent of eligible blacks were registered to vote
in Mississippi. y 1976 that figure had reached 67.4 percent. Sum-
larly, in South Carolina min ty voter re istration since 1965 has
increased from 34.3 percent at the time the act was passed to 55.8
percent in 1980. In the South as a whole, black voter registration
in 1976 was estimated to be nearly 60 percent. Moreover, the
number of black elected officials in the South has increased dra-
matically, from fewer than 100 in 1965 to more than 2,000 in 1980.
Louisiana and Mississippi, for example, rank among the top four
States in the Nation in the number of black elected officials, and
the Georgia State Assembly has the highest number of black mem-
bers in the country.

Notable gains have also been achieved in a number of covered
jurisdictions having sizable Hispanic populations. In Texas, voter
registration among Hispanics has increased by two-thirds in recent
years and the- vski tr&-a nmm V2
percent since 1976. Even more amatic is the case of A na,
where Hispanics constitute 16.2 percent of the population and 13.2
percent of all elected officials.

These encouraging statistics are but a quantitative measure of a
significant qualitative chan e for the better, especially in the
South, since the Voting Rights Act became law almost 17 years
ago. There is no doubt whatsoever that the act has contributed
greatly toward the creation of a truly nondiscriminatory political
and social environment.

Heartening as this news is, it is offset by the sad truth that
racial discrimination in the -electoral process still exists in certain
covered jurisdictions. The Justice Department's enforcement expe-
rience in this area still demonstrates that some political jurisdic-
tions in the country have made insufficient proFress and that con-
tinued Federal oversight of those jurisdictions is necessary. There
is thus no question that the spl provisions of the Voting Rights
Act should be extended for an additional period.

As the Senate considers the merits of the various legslatve
posals before it, its deliberations should, in my view,Be guideby
four fundamental principles.

The first and plainly most important consideration is that the
right to vote not denied or abridged on account of race or mem-
bership in a language minority group. That principle is sacrosanct
and must not be compromised in any way.

Second, it is imperative that we not lose sight of the fact that,
while the Voting Rights Act was enac. in part as a prophylactic
safeguard against racial discrimination in certain jurisdictions
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having a history of discrimination in voting, it had another and
more critical purpose as well, which-was forward-looking and con-
structive in nature.

That purpose was to encourage States and localities to bring
blacks and other racial minorities into the mainstream of AmerLi
can political life. In revisiting the statute in 1982, the emphasis
should be placed on the positive objectives of the legislation rather
than dwelling on the chapter that led to passage of the act 17 years
ago.

Third, even while deliberating on an extension of the act's spe-
cial provisions, due recognition must be given to the very real prog-
ress made since the Voting Rights Act was enactd. This is not
1965, and the racial problems of that year are not, thankfully,
those of 1982.

The march toward full equality in the electoral process contin-
ues. While we cannot disregard the distance yet to be traveled, we
should also credit the milestones that have been met, not the least
of which are the impressive gains in minority registration and rep-
resentation to which I have just referred. Americans of all races
can take pride in the fact that many jurisdictions against whom
the act's special provisions are directed have made dramatic and
lasting strides to correct past abuses.

Fourth, in the same breath that we speak of an extension of the
act, we must also underscore its exceptional character. It vests ex-
traordinary powers in the National Government over matters that,
consistent with the principles of federalism, have traditionally
rested within the province of States and local control.

Moreover, it establishes a dual pattern of enforcement, whereby
some parts of the country are subjected to more stringent legal ob-
ligations than other areas. Based on the evidentiary record before
it, Congress felt in 1965 that there was good and sufficient reason,
which indeed there was, for differential treatment.

Even so, the Supreme Court, in sustaining-the constitutionality
of the act, took care-to note the temporary nature of the special
provisions, the fact that particular jurisdictions had been found by
Congress to have violated their constitutional obligations, and the
fact that these jurisdictions would be given an opportunity to get
out from under the act's special burdens.

With these principles in mind, we at the Department of Justice,
in response to a request that President Reagan made of-me on
June 15, 1981, undertook a comprehensive assessment of the act's
history to date, extant or likely abuses of voting-rights that may
require special scrutiny, the adequacy of the Department's powers
under the act, the desirability of making any changes in the exist-
ing legislation, and the feasibility of extending the act's coverage to
voting rights infringements not now covered by the act.

As one element of this review, I and members of my staff met
personally with a number of civil rights groups and other organiza-
tions, Members of Congress and their staffs, Governors, and other
State and local representatives.

The results of our study can be simply stated. The Voting Rights
Act of 1965 has worked well, but the need for its special protection
continues. The President has therefore endorsed an extension of
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the act in its present form for a period of 10 years. This is longer
than any previous extension voted by Congress. \

At the same time, the President pointed out, and our analysis of
the history of enforcement under the act confirms, covered States
or political subdivisions should have the opportunity to demon-
strate that they-have indeed removed past practices of racial dis-
crimination from their electoral processes and have been in compli-
ance with the law for many years.

Accordingly, if the Senate were to include in the act a provision
allowing such governmental units to bail out prior to the expira-
tion of the 10-year extension we are recommending, the adminis-
tration would support such a modification. In this connection, there
are now pending before this subcommittee two bills that would
amend the current bailout provision in section 4 of the act to re-
lease jurisdictions from the preclearance requirements upon meet-
in sPecified criteria.

eDepartment will certainly work with this subcommittee in
the weeks ahead to seek to devise from the various alternatives
under consideration a workable and fair bailout provision to be in-
cluded in the Senate bill.

On another point relevant to extension, let me say a few words
about the bilingual election provisions of the act. The bilingual pro-
tections of sections 4 and 203 were added in 1975 to secure the
right to vote for those citizens who are not fluent in the English
language.

In our meetings with various groups last summer, we heard nu-
merous expressions of support for the bilingual provisions. Citizens
whose first language is not English havebeen afforded by these
provisions the opportunity to participate effectively in the election
process.

Our limited experience since 1975 indicates that the bilingual
procedures have, by and large, worked-well. As a result, we believe
that Congress should place the bilingual provisions on the same
footing as the special coverage provisions, uniformly extending the
section 4 bailout eligibility date to 1992 and also similarly extend-

iseion 203.
I addressing the question of extending the life of the act to

August 1992, let me make clear that only the special coverage of
section 4 requires congressional attention, since only that coverage
would be subject to termination in August of this year. Section 2 of
the act is permanent legislation, and no action by Congress is
needed to continue its protections.

The House has passed legilation that would dramatically change
section 2 of the Voting Rights Act to permit proof of a violation
based solely on election results. This change in the act's permanent
provision runs counter to a Supreme Court ruling handed down in1980.

As the plurality decision in City of Mobile v. Bo/den-466 U.S. 55
(1980)-made clear, section 2 _ofthe Voting Rights Act, like the
15th amendment, currently prohibits all States and local govern-
ments, both North and South, from employing any voting practice
or procedure designed or purposefully maintained to discriminate
on the basis of race or color. Proof that the challenged election
practice was intended to discriminate against a racial minority is
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essential to a claim under both the 15th amendment and section 2
of the Voting Rights Act.

The proposed replacement of a results or effects test for the ex-
isting intent standard in section 2 effectively imposes upon the
entire country a legal test that since 1965 Congress has seen fit to
apply only to certain jurisdictions that had been demonstrably der-
elict in their failure to protect minority voting rights and, even
then, only as to voting changes adopted by those jurisdictions.

No evidence was presented either in testimony before the House
committee or in the House floor debates that there have been
voting rights violations throughout the country so as to justify na-
tionwide application of an effects test. So major an amendment
should not be endorsed by Congress without compelling and demon-
strable reasons for doing so. The inclusion in section 2 of such a
test would call into question the validity of-State and local election
laws and systems that have long been in existence, not just in the
South, but in all of America. Any move by Congress in this direc-
tion should not be taken without full appreciation of all its ramifi-
cations.

In particular, under a nationwide effects test, any voting law or
procedure in the country which produces election results that fail
to mirror the population makeup in a particular community would
be vulnerable to legal challenge under section 2.

Historic political systems incorporating at-large elections and
multimember districts, which had never before been questioned
under either the act or the Constitution, would -suddenly be subject
to attack. So, too, would be many redistricting and reapportion-
ment plans.

Nor would the reach of an amended section 2 be limited to
statewide legislative elections; it would apply as well to local elec-
tions such as those involving school boards and city and county
governmental offices, and it would apply to existing voting prac-
tices and procedures of longstanding application as certainly as to
the most recent voting change.

To entertain this kind of amendment to the act's permanent pro-
visions is inevitably to invite years of extended litigation, leaving
in doubt the validity of longstanding State and local election laws
in the interim and inviting the Federal courts, on no more than a
finding of disproportionate election results, to restructure govern-
mental systems that have been in place for decades.

That prospect cannot be-lightly dismissed. The Voting Rights Act
in its present form has, by all accounts, worked extremely well. Its
provisions have been subjected to the most meticulous judicial scru-
tiny in almost every context imaginable. Its reach and coverage are
now well defined and generally understood.

In my meetings last summer with various civil rights groups,
they were unwavering in their praise of the existing legislation as
one of the most effective statutes ever passed by Congress. They,
too, expressed concern that amendments would generate yet an-
other prolonged period of disruptive and unsettling litigation. Their
strongly held view at that time was: "If it is not broken, don't -fix
it." There is much commonsense to that admonition.Mr. Chairman, the Voting Rights Act has opened up access to
our political process for millions of minority citizens. Ithas proven
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to be impressively effective, but the job is not yet finished. Conse-
quently, a straight 10-year extension of the act is required to
insure continued Federal protection of the cherished right to vote,
as guaranteed by the 15th amendment.

In conclusion, I want to make clear that the administration will
suppA any strong voting rights bill approved by the Senate, in-
cluding either a straight 10-year extension of the current Voting
Rights Act or a 10-year version of the House bill, provided it is
modified so that it reflects the principles I have outlined in my tes-

thn you.
Senator HACH. Thank you, Mr. Attorney General.
Can you summarize for this subcommittee the major differences

between the administration's position on extension of the Voting
Rights Act-and the House-passed legislation?

Attorney General SMrr. Of course, the principal difference is
section 2, which is the one I have 4ust mentioned. Another differ-
ence, of course, is that the House bill is in perpetuity. We are rec-
ommending an extension of the act, as is, for 10 years. And, of
course, there is the bailout provision. _

With respect to that provision, as I have indicated in my testimo-
ny, we will be very happy to work with this subcommittee to work
out a bailout provision that is fair and reasonable, and which
would be acceptable to the President

Section 2, I think, as hlas beensaid, is a very dramatic extension
of the effects test, bow only in section 5, nationwide. It is dramatic
in another sense, and that is that it not only deals with changes in
election laws and practices, as does section 5, but it also deals with
existing election situations, practices, and procedures. That is a
very dramatic change.

As I have stated in my testimony, this result has been arrived at
in the House bill without any case having been made, so far as we
can tell, of a need for that extension.

When section 5 was debated in 1965, a very compelling case was
made for the dramatic change in the law, a dramatic intrusion of
the Federal Government into State and local practices, which was
very much warranted under the circumstances as then developed
in extensive hearings before the Congress.

In this case, a c e, which is also dramatic, has been made
without any such case having been made. So far as I know, no evil
has been pointed to which is needed to be corrected. Therefore, I
would certainly urge this subcommittee to take a very strong look
at what in fact this change in section 2 would accomplish and
weigh that against whatever evil is intended to be corrected by
that extensive change.

Senator HATCH. Do you consider this proposed change a radical
change from present law?

Attorney General Smr. It is certainly a very dramatic change. I
think one could make a case that it is as dramatic, in a way, as
some of the provisions in section 5.

Everybody recognizes that section 5, when it was passed, was de-
signed to make a much needed correction to a problem that existed
in the covered States. Here, however, we are extending it nation-
wide.
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As a matter of fact, I think it is very interesting that when the
House considered the extension of section 5 nationwide and reject-
ed that, which would include of course the preclearance provisions,
it determined at that point that that would not be a wise step to
take.

As a matter of fact, in the House report rejecting the extension
of section 5 nationwide, the following statements are made, which I
think are very, very applicable to the proposed extension of the ef-
fects test nationwide. The House report says, "Without a precise
showing of need, the expansion of section 5 coverage to include all
counties, States, and local jurisdictions in the country seems arbi-
trary and wasteful, especialy at a time when there is much con-
cern about excessive governmental intrusion into State and local

-matters." I am now reading from the House report on the House
bill.

It goes on to say, "In the absence of a detailed showing of need,
serious constitutional questions are raised about applying this un-
common exercise of congressional power to the country as a whole.

"The United States Supreme Court, in South Carolina v. Katzen-
bach and City of Roe v. United States, upheld the constitutional-
ity of section 5 precisely because it was tailored to address a specif-
ic problem about which Congress had amassed detailed evidence in
its hearing record."

And again, "Nationwide preclearance would raise serious admin-
istrative burdens for the Department of Justice, !ecialy since-t
must process all submissions within 60 to 120 days.'- y

In this case, if section 2 were amended as proposed, instead of
the Department of Justice, it would be the Federal judi that
would be intruding itself in who knows how many State and local
governmental situations, and all, as I say, without any showing,
that I have seen, that there is a need for such a dramatic change.
This is the basic reason that the administration has taken the posi-
tion it has taken with respect to the change from the intents test
to the effects test in section 2.

Senator HATmC. It is frequently claimed that the Mobile decision
was a sharp departure from earlier interpretations of section 2 and
the 15th amendment. By this line of argument, all that results pro-
ponents are doing is restoring the status quo that existed prior to
Mobile What is your view on this assertion frequently made bythose who are proposing the dramatic effects test?

Attorney General SMIT. There-has been a substantial misunder-
standing of the law in this respect. The Mobile case did not change
the law. As a matter of fact, the Mobile case was the first U.S. Su-
preme Court case to pass on section 2. That was the law as enunci-
ated.

The misunderstanding seems to be that somehow section 2 in the
past has been applied with an effects test. That is not the case.
There may be one or two cases where the effects test was utilized
under section 2, but to say-

Senator HATmC. Would those be lower court cases?
Attorney General Simi. Lower court cases.
Senator HAIC. I see.
Attorney General Suni. One or two. However, there has been so

much misunderstanding, asindicated by a Washington Post editori-

93-758 0 - 83 -- 6
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al the day before yesterday, which made that contention that
Mobile reversed the prior law and therefore Mobile, in turn, should
be reversed to reinstate what went on before. It then cited two
cases to establish what the pre-Mobile law had been. Both of those
cases did not involve section 2 at all, and both of them, properly
analyzed, involved an intent test.

Actually, It really does not require much more than a reading of
the statute itself. When Congress passed thi act in 1965, it very
clearly expressed an intents test in section 2 and it very clearly ex-
pressed an effects test in section 5. If Congress at that time had
intended to put an effects test in section 2, it could just as clearly
have done so there as it did in section 5, but it chose not to do so.

As a matter of fact, the legislative history of that section shows
that Senator Dirksen commented to the effect that section 2 was
intended in effect to paraphrase the 15th amendment. Of course
the 15th amendment, as we all know, has an intents test, as does
the 14th amendment. As a matter of fact, the 14th amendment,
under which so much progress has been made in the civil rights
area, has always had an intents test. That really is the rule, not
the exception, in this area.

Senator HATCH. I might mention that in the Mobile case the Su-
preme Court asserts in their ruling that there was no prior case
that established the effects test.

Attorney General SMrrH. Justice Stewart very well analyzed the
law as it existed prior to the Mobile case-and came to exactly the
same -conclusion-namely, that there has not been an effects test
under section 2 at any time.

Senator HATCH. That is right.
How does the intents standard in the 15th amendment satisfy

the objectives of that amendment, in your viewpoint?
Attorney General Smm. I am afraid I do not understand the

question.
Senator HATCH. Let me restate it. How does the intents standard,

as you have-described it, as applicable in the past and under
Mobile satisfy the objectives of the 15th amendment in your view?

Attorney General SMITH. As I have said, as with the 14th amend-
ment, I think that the protection of the right to vote has been ex-
tremely well established under the law as it exists now throughout
the country.

It is true that with respect to the covered States there was a spe-
cific problem that needed to be addressed there, and it was to meet
that problem that the effects test was put into section 5, and I
think it is certainly doing its job there, although, as I have said in
my statement, a good deal more needs to be done.

Senator HATCH. OK. To what extent is it necessary that section 2
continue to track the-constitutional requirements of the 15th
amendment? Do you see any constitutional problems in Congress
altering the section 2 standard by statutorily overturning Mobile?
Apparently that is what the intent of the proposed changes i sec-
tion 2 is:_To overturn a constitutionally based Supreme Court case,
which seems somewhat ironic to me.

Attorney General SmrTH. I think that if carried to its logical con-
clusion, proportional representation or, put another way, quotas,
would be the end result. As a matter of fact, if you consider that
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plying the effects test the way it would be applied under the
use change, the only ultimate logical result could be proportion-

al representation, and I do not see how anyone could seriously ad-
vocate that as an ultimate result.

Senator HATCH. Or as a constitutional principle.
Attorney General SMrm. It certainly is contrary to any of our

basic principles of government.
Also underlying all of this is sort of an implication that blacks

will only vote for black candidates aad whites will only vote for
whit* candidates. That of course is not true. One-of the best exam-
ples of that is the cit of Los Angeles, where a black mayor of
course was elected with many white votes.

I think the concept, the idea, or the institutionalizing of a system
which would be based upon the premise that blacks are gomgto
vote for black candidates and whites are going to vote for white
candidates is a very unfortunate scheme.

Senator HATCH. In the-Mobile case, Justice Stewart had this to
say: "The answer to the appellee's argument is that, as the district
court expressly found, their freedom to vote has not been denied or
abridged by anyone," which is what you are saying. "The 15th
amendment does not entail the right to have negro candidates
elected, and neither Smith v. Allwright nor Terry v. Adams con-
tains any implication to the contrary. The 15th amendment prohib-
its only purposeful discriminatory denial or abridgement by gov-
ernment of the freedom to vote on account of race, color, or previ-
ous condition of servitude." That is the position I think I under-
stand you tobe taking.

Attorney General Sim. Certainly with that change, the empha-
sis is not on protecting the right to vote; the emphasis is on elec-
tion results.

Senator HA H. Are your concerns about the results test allayed
by the disclaimer provision in section 2 of -the House bill which
states expressly that, "The fact that members of a minority group
have not been elected in numbers equal to that group's proportion
of the population shall not, in and of itself, constitute a violation"?

Attorney General SMrrH. No, I do not think that that proviso
would prevent the ultimate result of proportional representation.
The way that proviso is now stated, it would in effect require-that
is, section 2 would require that a system be put into place which
would produce proportional representation.

Then-and this is where the provio would come into effect-
that system being in place, if in fact, for whatever reason, the
blacks, let us say, did not put up a candidate, so that for that
reason all of the members of a city council were white, then the
proviso would come into play and say that is not a violation of sec-
tion 2.

But that is quite a different thing from saying that that proviso
would prevent a system producing proportional representation
from coming into effect, because it would not.- I think that proviso
would have only that very limited application.

Senator HATCH. Do you agree wi the urt,in Mobile and in
the recent Feeney case, that discriminatory purpose "implies more
than intent as awareness of consequences and that it requires
that a decisionmaker selected or reaffirmed a particular course of
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action, at least in part, because of its adverse effects upon an iden-
tifiable group?

Attorney General SMrm. Would you restate that question?
Senator HATCH. Let me do it again. Do you agree with the Court

in'Mobile and in the recent Feeney case that discriminatory pur-
pose implies "more than intent as awareness of consequences" and
that it requires that a decisionmaker "selected or reaffirmed" a
particular course of action, at least in part, "because of" its adverse
effects upon an identifiable group?

Attorney General SMrm. I am -afraid I would have to see that
one in writing and probably give you a written answer to it.

Senator HATCH. All right, we will submit that in writing to you
and perhaps get a written answer back.

(Material supplied follows:]
We agree with the discussion of "discriminatory purpose" in Justice Stewart's

opinion in Mobile v. Bolden, 446 U.S. 55 (1980) and in the opinion for the Court in
Personnel Administrator v. Feener, 442 U.S. 256 (1979). I would note also that in
both case the Court made it quite clear that evidence of effects or results is rele-
vant to the ultimate question of discriminatory purpose.

Senator HATCm. Senator Kennedy?
Senator Kzmmwy. Thank you very much, Mr. Chairman.
I, along with Senator Mathias, had sponsored the legislation

which is cosponsored now by 59 Members of the U.S. Senate, which
is basically the House-passed bill. I had intended to make a com-
ment on it in support of that legislation and will welcome the op-
portunity to do so.

I do not want to interfere with the Attorney General's time, but
I either want to make sure that my statement is included in its en-
tirety at an appropriate place in the record or otherwise have the
opportunity to make that presentation during the course of the
hearings.

We have many distinguished men and women who have traveled
many miles and who have come here to testify, so I will accommo-
date the Chair on this issue, but I want to have assurances that we
are going to have an opportunity, as we do in other committees, to
make-sure that we are able to have our statements included in
their entirety. .

Senator HATqru. If the Senator would yield, as soon as the Attor-
ney General has finished, I plan on calling on Senator Mathias,
then the distinguished Senator from Massachusetts, and then the
distinguished Senator from Ohio. We have you right on order, but
of course we wanted the first witness to be the administration.

Senator Ramnmy. I want to just make sure that the statement
be in the record.

Senator HATCH. Of course. If you prefer to just put it in the
record, we will do it that way.

-Senator Kzm y. General, I want to welcome you here before
the committee again. I heard your comments on the Voting Rights
Act stated with such assuredness about your understading of
what the leiSlative history was in the development of that legisla
tion here this morning.

As someone who was involved with that legislation, I must say
that that is not my understanding of the legislative history, but I
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think during the course of the hearings we will hear testimony on
thatt and also about the 15th and 14th amendments.

General, you are, I think, an extremely experienced lawyer, and
I know that you are serving the President well, but I must say that
you appear here before this subcommittee when there really is a
very significant crisis of confidence in this administration in its
commitment to the millions of people of this country-the majority
who are women and the minority whose skins are not white.

I think in the kinds of assurances that you are giving to this sub-
committee about the commitment of the administration in terms of
full voting rights for the citizens of the Nation has to be viewed
against a background where the administration has attempted to
give encouragement to those who are committed to the concept of
segregated schools by providing tax exemptions to them; against a
background where the administration has fired the head of the
Civil Rights Commission, a .distingished Republican who had
served with great distinction m a previous -Republican Cabinet;

against a background where the administration nominated some-
one for the EEOC, which is an instrument of any administration to
help assure that discrimination will not exist against minorities
and -against women in our society, who was completely unqualified
and who had to be withdrawn by the administration itself; and
against a track record which the Lawyers Committee on Civil
Rights, made up of some of the most distinguished Republican and
Democratic lawyers in this country, who have given tirelessly of
themselves and volunteered to share the central concern of the
people of this country for full voting rights for citizens of the -
Naion-the Lawyers Committee for Civil Rights evaluation of the
record of this administration on voting rights is very negative; and
I quote-"Although there has not been a complete abdication of
Voting Rights Act enforcement, as evidenced by several objections,
Justice Department voting rights enforcement has been increasing-
ly marked by political interference and significant retreat from
strict enforcement of the act."

When you look around this country you see that the heaviest
burden of the administration's economic policy have fallen upon
minority youths, where unemployment is virtually- 42 to 45 per-
cent. Given all these concerns, now can a significant group of
Americans, whose skin is not white, let alone the majority of
Americans, who care very deeply about what this country repre-
sents and what it is all about, have very much confidence that
these Mlterations and changes that you are suggesting to us here
today in terms of voting rights are really going to fulfill what I be-
lieve has been the national commitment, decided a number of
years ago, to have a tough but fair voting rights statute that gives
meaningful protection to all the citizens of this country that they
were not going to be denied the right to vote?

Attorney General Smi. Senator Kennedy -it is the injection of
this kind of political rhetoric into a situation like this which makes
it very difficult to analyze and diagnose a piece of legislation-

Senator KaNmmY. Do you want to take the statement piece by
piece?

Senator HATH. Why do you not let him answer the question,
Senator?
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Attorney General SMITH. I think we are talking here about sec-
tion 2.

Senator KNNmEDy. I thought we were talking about voting rights.
Attorney General SMfTH. I do not think here it would be appro-

priate for me to go through step by step and rebut all of the state-
ments that you have made, because that is not what, as I under-
stand it, this arena is all about.

Some of the things that you stated are misstatements, particular-
ly the one about tax exemptions for schools that discriminate.

Senator KENNEDY. Well, do you want to explain it then, General?
Attorney General SmTH. No, I do not think tis is the time or

the place-
Senator KNNmDY. If you are going to say that I have misstat-ed-
Attorney General SMrm. Well, you have misstated-
Senator HATCH. Mr. Kennedy, let us let the Attorney General

answer the question. Let him finish. You have just accused the ad-ministration of some things which he states are inaccurate. Let
him finish showing you how inaccurate they are.

Senator zNmDY. All right.
Attorney General- SMm. As a matter of fact, I do not see any

point in my making a counter political speech in response, because
I do not think that is what I am here for.

Senator HATCH. It might be a very good idea, Mr. Attorney Gen-
eral. [Laughter.]

Attorney General SMITH. It is certainly very much needed; there
is no question about that.

Senator HATCH. I agee with you.
Attorney General Smrrhm. Because it is this kind of approach to

problems that makes it very difficult to focus-on what we are
really talking-about here. The amendment to section 2 is just bad
legislation.

I yield not an inch to Senator Kennedy in my abhorrence of dis-
crimination in any form. Nor do I yield to anyone else in that re-
spect. And I think my record makes that very clear.

What we are talking about here is good versus bad legislation,
and bad legislation is not made good through general, broad, politi-
cal, rhetorical attacks. You can only legislate properly when you
look at specifically what you are doing, and I think that is what
this hearing is supposed to be all about.

There are so many other areas, too, where there have been just
major distortions of the positions that the administration has
taken, and so much so that you have to sort of pierce all of that
cloud and persiflage and badinage in order to get down to the
issues that we are really addressing.

Here, the issue I am addressing is whether the amendment to
section 2 is good or bad. I think it is bad legislation for the reasons
that I have stated, and it seems to me that in order to be construc-
tive before this committee, those are the issues that we should be
talking about.

As a matter of fact, I might say too that the President does not
have a discriminatory bone in his body. He has never taken any
action in his entire e

[Laughter.]
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Senator HAat. We are going to have order in this room, or I

will have the room cleared.
I agree with the Attorney General. This is too important a con-

stitutional issue. to have more heat than light. If we are going to
discuss it, we are going g to discuss it both on the legal principles
and on fairness principles.

I am not going to tolerate any sneering or snide comments and
remarks from either side in this issue. Let us understand that this
is an important issue.

Senators Kennedy and Mathias have sponsored a bill that they
consider to be extremely important. Some disagree with that bill.
The principal representative of this administration has disagreed
mightily here. We are going to show respect for him and, I might
add, for the President of the United States, who I, too, know not to
have a discriminatory bone in his body.

I resent some of the things that have been written and some of
the things that hive been said to distort the issues involved here. I
think itis time to. start talkin about the real issues and not trying
to make this into an emotion~ camouflage ga.- o

If there is a sideudpporting this bill that can be p resented, it is
going to be presented. If there is a side op.ImatZ' bill it, too,
will be presented. Both sides will be given their opportunities. But
I refuse to have any more outbursts of this kind from either side of
this issue. It is an important issue, and both sides have important
points to make. As long as I am chairman, both sides are going to
be able to make those points without interruption. We are going to
show respect for the Attorney General of the United States-Sena-
tom, participants, and audience.

Mr. Attorney General?,
Senator MAIms. Mr. Chairman73ii by way of correcting the

record, the bill has not just been introduced by Senator Kennedy
and myself. In fact, I am happy to be able to advise the subcommit-
tee this morning th#Lthere are 62 Members of the Senate sponsor-
ing the bill. The distinguished Senator from New Mexico, Mr.
Schmitt, has become the 62d cosponsor. So it is not just the Senator
from Massachusetts and the Senator from Maryland.

Senator HArc-. Senator Mathias, we list Senator Kennedy and
yourself as the principal cosponsors. I would like to see 100 percent
of the Senators sponsor a bill to extend the-Voting Rights Act. But
as you all know, the issue of this bill as the appropriate method of
achieving that goal is not yet over.

Senator Kennedy?
Senator KzNNDY. Thank you.
General, you have mentioned bI your testimony that you met in

the course of the summer with a number of the civil rights groups,
and, as I understand f-6 your testimony- opap 12, "they were
unwavering of their praise of the existing legislation."

Can you tell me whether there- is any civil rights group that is
gobDrO be supporting the admtion's position as stated here
before this subcommittee, and if so, which one?

Attorney General Srm, Senator Kenned I can say that everye..cvil righs ioup representative' that I take. tb in the apig

summer, and-fall-subbcrlbed to exactly the position that the Prei-
dent is taking.
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Part of our process in examining the history and the operation of
the Voting Rights Act was to discuss this with groups across the
spectrum. We talked at length to the various types of groups that I
mentioned in my statement here. During that process I suggested
various options, because this was the function that I had been as-
signed-how the act could be improved upon.

Without any exception that I can remember, the responses were
that the Civil Rights Act is a crown jewel, it is one of the most suc-
cessful pieces of legislation ever, "Don't change it; it should be ex-
tended as is."

I would suggest a change possibly in the preclearance provisions
that would make some sense.

The response uniformly was, "Don't change it; section 5 is the
Civil Rights Act--section 5 is the Civil Rights Act; it has been a
highly successful piece of legislation as is; don't change it."

The answer to your question is a catgorical yes.
Senator KEmNINy. We will have a chance to listen to many of

those whom you met with. I happened to meet with them, and they
uniformly expressed to me the importance of voting rights, but
they uniformly expressed to me that they had expressed to you
that there were going to have to be changes in section 2.

They can testify and will testify at the correct time, but if that
was not the case and it was as you stated, then I think that is a
matter of some significance. If it is as I stated, I think that is a
matter of significance. We will have a chance to listen to them.

Attorney General SMI. The focus was almost entirely on sec.
tion 5.

Senator KzmmY. Rather than my tryin to anticipate what
they said, we will have a chance to listen to them.

Attorney General SmrrH. There might have been some reference
to section 2, but if there were, I do not remember it. And have inmind, this was before the House bill was debated or passed.

After the House bill was passed, I can understand why their posi-
tion would change. That is perfectly understandable. If Iwere they,
my position would change-too.
. Senator KEmNNDY. Why, if you were they-if you were represent-
ig the minorities, why would your position have changed? I think
that is a very good point. Why would your position have changed?

Attorney General SMITH. Whyr wouldmy position have change?
Senator KXEDY. Yes. You just stated that if you were the mi-

norities, after the House-passed bill, your position would have
changed on section 2 as well. Now, why?

Attorney General SMrm. Because-I think as advocates, that
would be the position probably to take at that point.

Senator Kxm wy. What kind of advocates?
Attorney General SMrr. As advocates, obviously.
Senator KzNwzy. Advocates of what?
Attorney General Suirm. Advocates of their particular position.
Sefaitor KWmW)Y. Of what position? Of minorities participating

in the voting rights process of this country?
Attorney General SMrm. In negotiating with respect to legisla-

tion. That is perfectly understandable. There is nothing unusual
about that.
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I want to emphasize that I was talking about a time in the
spring and summer, before the House bill was passed or before it
was significantly debated, and these were the conversations that
we had, and they were almost uniformly that the existing Voting
Rights Act, as such, should be extended as such.

Senator KEWNDY. General, if the Senate were to accept the
House-passed bill and present it to the President of the United
States, would he sign it?

Attorney General Smri. There is no way I can answer that, Sen-
ator. As a matter of fact- -

Senator Km~mxy. You cannot give us assurance that a piece of
legislation given strong bipartisan support-389 Members of the
House of Representatives, the handful that opposed it-of which 62
Members of the Senate of the United States have indicated their
support-

Attorney General Swmi. All of that is irrelevant to my response.
Senator KENNDY. You cannot give us assurance that if we passtht-

httorney General SmIH. There no way that I could, or the
President could, tell you what he wi! do until the bill hits his desk.

Senator Knwy. What is your recommendation?
Attorney General SmrrH. I do not have a recommendation at this

point. I do not make recommendations on hypothetical situations.
Senator Kzirzy. Do you think that is a hypothetical situa-

Lon-that the bill that passed so overwhelmingly in the House of
Representatives might be on the President's desk?

Attorney General SMImT. It certainly is hypothetical at this

gnator KNmmy. I remember when you testified before this
committee that you said, "It is up to the Congress to make the deci-
si6n on voting rights." Now, if we were to make the decision on
voting "gts-AttO General S Of cors ungres.ff~ Isup to CoSenator .IzmrxY. could D I could finish.

rHH. Chairman, if I could f my question?Senator UA'TCI. Whsd stopp~n~oU?
Senator K IVN.my Well, Ioaslnt rrupte.
attorney enera! S"rn. it must havebeen a camera.enatok ~1~DY. 0 thought. were g ven the assurance that

ths was Ng1 that wao going to be decided by the
congresss o tnit States. I think I can find those words-in
your earlier ony before this committee, when we inquired of
iou during the conflrmatooi process about what the position would

But do Iun~er~n~td now that, on the basis of this hearing this
mor=-andI think I important for all Americans to under-
stand-yo are not are to give the assurance to the American

ple Ih t we t egatio , whih now has 62 Members of
th ed States and has passed the House overwhe lmigy, your

recommendation as the Attorney General of the United States
would not be to urge the President to support it?

Attorney General SMmI. I am not taking any position on that
question whatever, Senator, and it is a perfectly logical, reasonable



82

position to take, that I would not advise the President with respect
to anything that has not yet been done.

I would say with respect to those 62 Senators, I certainly hope
that they do listen to what goes on in these hearings and under-
stand what the issues are that are being presented here, and will
come to their conclusion after the testimony is all in, instead of
before.

Senator KENNEDY. I have no other questions at this time, Mr.
Chairman.

Senator HATCH. I appreciate that, Senator Kennedy.
Senator Thurmond?
Senator THuaMoND. Thank you, Mr. Chairman.
Mr. Attorney General, in your statement you refer to the occur-

rence of dramatic gains and a significant qualitative change for the
better in covered jurisdictions. You also point out that some politi-
cal jurisdictions in the country have made insufficient progress and
that continued Federal oversight of those jurisdictions is necessary.

I have three questions on this point. I might just ask them all
and let you answer them. Do the exceptional conditions that were
found to exist in the South in 1965 continue today? Are the condi-
tions today the same as those in 1965? And are they widespread
now?

Attorney General SMrrIH. The situation certainly is not the same
as it was in 1965. A great deal of progress has been made, as I
stated in my opening statement. Nevertheless, our experience
shows that there are still sufficient reasons remaining for this act
to be extended and to continue to operate as it has in the past for
another number of years. I

Senator THURMOND. With regard to the criteria for bailout found
in S. 1992, the bill introduced by Senator Mathias, Senator Kenne-
dy, and others, I would like your observations on several factualpoints. Does your Department encourage -the settleme-nt of ca
brought pursuant to the Voting Rights Act?

Attorney General SMmI. Well, we always try to reach settle-
ments, if that is possible, to avoid litigation.

Senator THURMOND. Should-the law penalize parties for seeking
to settle cases or consent to decrees without regard to the motiva-
tion for such settlements?

Attorney General SMITH. Usually no.
Senator THuRMoND. Under the terms of the act, what is required

to have Federal examiners appointed, and who appoints-them
Attorney General SMirrH.The Federal examiners are appointed

by the Office of Personnel Management upon a determination
either by a court or by the Attorney General that there has been a
reasonable showing' made that this would be a desirable thing to
do.

Senator THURMOND. Has the Department ever interposed an ob-
jection to a voting change and later withdrawn the objection?

Attorney General SmiTH. Yes.
Senator THuumoND. Mr. Attorney General, you have offered to

have our Department work with the subcommittee to devise a
workable and fair bailout. We of course would appreciate your wse-
counsel. Would you give us your thoughts as to the concepts of a
workable and fair bailout?
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Attorney General Swmrr. As I indicated in my opening state-
ment, we think it is appropriate that, on a proper showing, a State
or a covered jurisdiction should be able to bailout-that is, a proper
showing extending over a significant number of years. We will be
most happy to work with the subcommittee, as indicated, in de-
veloping a fair and workable bailout provision.

Senator THmMOND. We would appreciate it if you would work
with this subcommittee on a reasonable bailout provision.

I will defer other questions for the moment. Thank you, Mr.
Chairman.

Senator HAwCH. Senator Metzenbaum, did you intend to question
the Attorney General, at this time?

Senator MzT AuM. Please.
Senator HATcH. All right, that will be fine.
Senator METzamAUM. General -I did not hear all of your testi-

mony, but I have, read through most of it, and I think the issue
comes down to the matter of whether we use a results test or
whether we require the proof of intent.

You were a very successful practicing attorney and a very prag-
matic one therefore. As I sit here, I wonder why, putting aside the
legalisms, putting aside all the legal nuances-you know and I
know as former practicing lawyers that proving intent is so unbe-
lievably difficult. If this act is to have the real effect that it should
and that you claim the administration wants it to have, under
those circumstances, and forgetting about the legalisms, I have dif-
ficulty in understanding why the administration is not on the side
of the overwhelming majority of the House and obviously the over-
whelming majority of the Senate on this issue. That is-what is con-
founding me as I sit here-since I do not know why.

Attorney General Siimi. Senator, first of all, that is a surprising
approach to intent when you consider the fact that the standard of
proof under both-the 14th amendment and the 15th amendment is
just exactly that-intent. Some of the most dramatic advances in
the civil rights area have been -accomplished under the 14th
amendment, with the standard of proof being intent.

Furthermore, in terms of what intent consists of, the Supreme
Court and other courts have long since held that the standard of
proof required for intent in civil rights areas is substantially less
than in other situations. As has been pointed out, there is no need
to show a smoking gun; indirecV-vidence is acceptable; so also is
circumstantial evidence.

On top of all of that, what has been referred to as effects-the so-
called Zimmer criteria-are themselves a large element in the es-
tablishment of intent.

So it seems rather strange to me at this point to say-that intent
has not served its purpose as a test, because it has. We are going
beyond that. That is not the only question.

it seems to me that when you are talking about the change in
section 2, you are t about a good deal more than the question
of intent; you are talking about what this would ultimately produce
if that section is applied as its language would indicate that it
should be applied, and that is ultimately proportional representa-
tion. I do not see how anybody can really subscribe to that as a test
under our system of democracy.
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Senator CZENBAUM. I do not think anybody does that.
Attorney General SMITH. We are talking about election results,

not the right to vote, when you get into that area.
Senator MzzzKN AuM. You can have many other ways of proving

effect rather than merely the election results. If there are no candi-
dates for example, that is certainly a different kind of situation.

Representative Caldwell Butler of Virginia, certainly an able
legal scholar, firmly opposed the House bill, but he candidly ad-
nutted that Bolden actually requires a smoking gun. In the House
report Representative Butler wrote: "The intent test defined by the
Court is a stringent standard which requires that a smoking gun
test must be shown to successfully prove voting discrimination."
He was an opponent of the bill, and he indicated that you do need
the smoking gun.

With respect to the point that you make on the 14th and 15th
amendments-some of the interpretation that you allude-to come
at an earlier point in our history and has been much changed by
the Supreme Court. But again, thatgets us into the legalisms.

I am asking you why an admiitration which has said public-
ly-and you very publicly, indicate strong commitment to effective
civil-rights legislation, civil rights support, and voting rights sup-
port-why, in view of the fact that all of the civil rights groups
concerned with this I " nation now are on the side of the 62 of us
in the Senate and the 89 Members in the House, does the adminia
tration, under those circumstances, find it necessary to come here
and really make the issue of proof that much more difficult? Be-
cause you are of course the administration, and in view of your
commitment to the same end, why then does the administration
not join with us and the civil rights groups who so much want to
eliminate the intent requirement of the law?

Attorney General SMm. Senator, first with respect to the smok-
inag gun,Ihave a high respect for Caldwell Butler. However, the
Court& decisions themselves are very specific, saying that a smoking
gun is not required in this case, in proving intent under circum-
stances such as this. I think that is very clear.

Senator HATcH. Would the Attorney General yield on that point?
Attorney General Sm . Certainly.
Senator HATcH. I think that the Arlington Heights case makes it

clear that no smoking gun is needed and that is the principal case
to iddrs this point.

Attorney General SMm. That is eight.
Senator HArc. It says, "Determimng whether i'vidious discrim-

inatory purpose was a motivating factor demand a sensitive in-
quiry into such circumstantial and direct evidence as may be avail-
able." Apnong the specific considerations that it mentions are the
historic backgroundd of an action, the sequence of events leading
to a desion,the existence of depaure from normal procedures,
legslatve history, the impact ofa decislot upoh minority groups,
et cetera, et cetera, et cetera.

Senator MrmAtrM. I resper what the Chair is saying, butI
do. want to point out that i the Rolden case the Court specifically
re ctdthe use of circumstantial evidence, and that you have a to-

senatoprH i.. That is not true.
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Attorney General Smi. I think the law is settled in this area.
Senator MMUZNB M. If you would excuse me-
Senator HATCH.. But that is not true, Senator.
Senator Mrrzmz uM. This Senator thinks he is a pretty good

lawyer and has great respect for the Attorney General as a lawyer
and for the chairman of this subcommittee, but this Senator wants
his questioning to go only to the point of why, if the administration
has the same goal we all share-to have an effective Voting Rights
Act-why not join with all the civil rights groups, 62 Senators, 389
House Members and let's put this show on the road.

Attorney General SMii. Senator, I am sorry you were not here
earlier, but I would like to answer that question. As I have said
before, I yield to no man as far as my abhorrence of discrimination
is concerned. The easy thin to do here would be to do just exactly
what you are proposing; that would be the easy thing to do; it
would be the popular, happy thing to do. I think our function is to
do more -than that; it is to analyze whether this is good or bad leg-
islation.

I waft to point out, as I did earlier before you were here, that
the extension nationwide of the effects test now confined to the
covered States under section 5 is a very dramatic change. It not
only is extended nationwide, it also, as distinguished from section
5, a0plies not only to chan es in the election an practices, it
apples to existing situations, which means-now you can agree
with this construction or not, but at least it is a reasonable con-
struction of what the change in section 2 would do.

That is, with respect to any elected district, from school board, to
water district, to county, to State-any one of those that did not
mirror the racial makeup of their constituency would be subject to
instant attack under section 2 as changed. You have to admit, that
is a dramatic change.

What is the reason for the change? When section 5, a very intru-
sive measure, was passed in 1965, there was an extensive record
which developed problems that needed to be corrected and exten-
sive hearings in Congress. Those hearings produced evidence which
made it very clearthat extreme measures were necessary to cor-
rect that situation.

In this case, despite the fact that we have, in a very real sense,
an act which is as dramatic as section 5, as I have just indicated,
there has been no record Whatever, that I know of, made to show
that such a dramatic action has to be taken. Nobody has pointed to
an evil elsewhere in the country that requires such a-change as is
being proposed here.

I say, in those circumstances, without any showing of an evil
that needs to be corrected, with a change which is as dramatic as
this one could be-proportional representation-I am sure there
will be plenty here, a number of witnesses, who will say that is not
what thi will do, but that is certainly a reasonable construction of
what it might do.

Any change that is that dramatic needs some kind of a record
some kind of evidence, or proof, or testimony, that there is an evi
out there that needs that kind of remedy to correct. You know that
as a lawyer, I know it as a lawyer. You do not come up with reme-
dies to nonexistent problems.
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True, I am sure, there will be cases here and there where a
showing could be made, but this is a very dramatic, extensive
change. And I want to read this again, because I think it is signifi-
cant.

You will recall that in the House one of the options that was con-
sidered there was extending section 5 nationwide. The House con-
sidered that proposal and rejected it. Three of the five reasons they
rejected that are as follows:

Without a precise showing of need, the expansion of section 5 coverage to include
all counties, States, and local jurisdictions in the country seems arbitrary and
wasteful, especially at a time when there is much concern about excessive Govern-
ment intrusion into State or local matters.

This is the House report on the House bill.
Second, in the absence of a detailed showing of need, serious constitutional ques-

tions are raised about applying this uncommon exercise of congressional power to
the country as a whole. The United States Supreme Court, in South Carolina v.
Katzenbach and City of Rome, upheld the constitutionality of section 5 precisely be-
cause it was tailored to address a specific problem about, which Congress has
amassed detailed evidence in its hearing record.

And,
Five, nationwide preclearance would raise serious administrative burdens for the

Department of ;Justice, especially since it must process all submissions e * g
And so on, in this case, instead of the Department of Justice it

would be the judiciary.
Now, as I say, the easy thing to do would be what you are sug-

gesting. That would be the easy thing for the President to do, to get
in line. We do not look upon it as being that kind of a process. We
think that when we are dealing with very serious legislation of this
kind, we should analyze it objectively, follow it all the way through
to its ultimate conclusion, and then determine whether it is good or
bad. That is why the administration is taking the position that it is
taking.

Senator METzENBAUM. General, sometimes I find myself in the
minority. Sometimes I question in those instances, . it is a vast
majority on the opposite side, whether my position has validity. In
this instance, not one of the civil *ihts groups in the countries on
the side of the administration. Only 6 percent of the Membe rsof
the House who voted are on the side of the administration, and I
would not doubt that by the time this comes to a vote, there would
not be a much higher percentage of the Members of the Senate on
the side of the administration.

The Nation is facing unbelievable economic challenges. We have
tremendous problems overseas. There is no more basic right to
Americans than the right to vote. And we who run for public office
have concluded that it would be fair not to have the intent test. I
know the President also runs for public office, but under those cir-
cumstances I wonder whether the administration could not see fit
to reevaluate its position and give its time to much more important
issues from the standpoint of the economy but certainly not much
more important issues from the standpoint of the viability of our
Democratic process.

I would strongly urge you to think again, reevaluate, put aside
the legalistic approach, and think of the fact that maybe in this in-
stance the administration has erred.
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Mr. Chairman, I think it would be unfair for me to take further
time. If I have additional questions, I will submit them in writing.

Senator HAivH. Thank you very much, Senator Metzenbaum.
Attorney General SMmTH. Senator, if I could just say, it sounds to

me as though you-are urging us to do this irrespective of whether
it is good or bad legislation. It does not seem to me that that is theappropriate-approach.enatorMTZMAUM. No, I do not think I am saying that. I am

saying that maybe, even ma be in this instance, you might-
Attorney General SMrH. Even if it is bad legislation?
Senator MwzmAUM. No. Maybe you might have erred. You

know, the question of good or bad with respect to legislation is a
matter of subjective judgment, and I am saying that it is entirely
possible that we who are legislators, even the President, and the
Attorney General of the United States could err,-and if they erred,
it wouldbe a good time to change positions, particularly in view of
the fact that there Were so many on the opposite side of the issue
in this connection.

Attorney General SMrrH. I appreciate your thoughts.
Senator HATmc. You never know. Maybe we here in the Congress

occasionally err, too. This prospect seems to be supported when we
look at all the past legislation, some of which has brought the
country on its knees.

I might-suggest a further reason why you may very well have
decided to analyze this thoroughly is that we do have a separation
of powers doctrine, and the executive branch has an obligation to
uphold the law and Constitution of this great country. The conclu-
son to which your analysis has ultimately brought you, may not
correspond with the so-called numbers in Congress, which are, of
course, subject to change as people start to understand the import
of your message.

Senator Grassley?
Senator G.Riissiz. Mr. Attorney General, in regard to bailout,

when do you think a State should be allowed to bail out? Should it
be when all the political subdivisions have postured themselves so
that they can qualify for bailout, or should it-be any time l4efore
that?

Attorney General SiTm. At this point, Senator Grassley, we
have expressed a desire and willingness to work with this subcom-
mittee developing an appropriate bailout provision. It is a very
complicated subject. Each of the provisions is related to the others.
I do not think it would be particularly helpful for me at this point
to try to take a position on any particular aspect of it.

Senator HATci. Can the administration help us with thatthough? If there isgoing to be a bailout provision,, it has to be fair,
and. it has to be right. It would be very helpful if we could have
some assistance from the administration.

Attorney General SMm. Yes. -
Senator GRASsLZ. You have really two issues on the bailout, as I

see it, One, whether States can bail out, regardless of whither all
of their political subdivisions have or not; and, two, under what
basis can States and/or political subdivisions bail out, and what
conditions must be met to satisfy thaflailout? So you are speaking
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in regard to both points; the administration does not have at this
point any recommendations for us?

Attorney General SMrI. No, but as I said, we would certainly be
glad to work with the subcommittee.

Senator GRAssizY. OK. I had better state my position, that I feel
as Senator Hatch does on that point as well.

I know that you have used most of your time, and the questions
have dealt with, the intent provisions of the legislation. My intent
is not to put you in the same position as in your response to Sena-
tor Kennedy, in which you feel you cannot state a position on rec-
ommending to the President now on hypothetical questions, but
you have expressed so much opposition to the intent provisions.
You still have not said the extent to which, if the House intent pro-
visions were in therehat would be weighty on the subject of a
veto or on the point of approval.

Let me ask it this way: Is the administration opposed to the ef-
fects provisions of the law, as they are in the House bill? You said
all but that.

Attorney General SMmTH. As I stated in my testimony, we think
that the change from-itents to effects is not a desirable change.

Senator GRASSIZY. Can you say that that would b&earson for
the President to veto a bout?

Attorney General SrmU . I could not comment on that.
Senator GRASSLY. OK.
Attorney General Swm. There is no way for the President to

take a position until the bill is actually on his desk.
Senator GRAssr.y. OK. Then I would only ask you as a lawyer,

in your consideration of this whole issue, whether or not you know
of any standard that lies somewhere between an intent and effects
test?

Attorney General SNM . One thing I guess should be pointed out
is the fact that the effects make up a good deal of what constitutes
intent-the various elements that go into establishing or proving
intent. Certainly, effects is one of those elements and a very signifi-
cant element.

The intents test, as we discussed here a little while ago, is, in the
civil rights area, less of a test than it is in other areas. Of course,
we have intent throughout our criminal law and a Khbtofother
areas. In the area of civil rights, intent can be established by cir-
cumstantial evidence, indirect evidence--something less than the
s6-called smoking gun.

Senator GRASSLY. Last, the provisions of the language portions
of the existing legilation-you have no recommendations for
change in those provisions of the existing law, except for the exten-
sion of the period of time? L

Attorney General SMrrH. The administration's position is in-
favor of the straight extension of the act as it is now for 10 years,
with the proviso with respect to bailout.

Senator GAsswzY. Thank you.
Senator HATCH. Senator Mathias?
Senator MATHiA. Thank you, Mr. Chairman.
General, let me join with the other members of the committee in

welcoming you here today. I am happy to have your advice and
counsel.
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I think it is worth the kind of attention that you have obviously
given it, and although there has been some reference to political
rhetoric here this morning, I hope I will not be accused of being
partisan if I point out that this is a bill that has been closely asso-
ciated with Republican Members of the Congress. It is a bipartisan
bill of course, but there is a Republican imprimatur on it, and my

-thoughts particularly go to a very great Member of the Congress,
the late William McCulloch of Ohio, who was the ranking minority
member of the House Judiciary Committee for many years.

Representative McCulloch was particularly the champion of the
voting rights bill. He made it-a cause in which he devoted himself
with a great deal of passion. I recall in the original enactment,
when I was serving with him on the House Judiciary Committee in
1965 and some of the subsequent extension of the act, Representa-
tive McCulloch was a champion and one who was particularly suc-
cessful in embodying the principles that he believed in this particu-
lar legislation.

I was glad that you raised the question of legislative history, be-
cause I think that is a form of guidance. My own recollections are
now some 17 years old, and we can sometimes stray in our memo-
ries as to what did occur 17 years ago. But the legislative record is
important.

hitting in your chair at that time was Nicholas Katzenbach. The
committee worked very closely with Attorney General Katzenbach,
as I am confident we will work closely with you in this procedure.

As a part of the legislative history, there was a question asked.
Actually, it was in this committee on the Senate side. The question
was asked by Hiranr Fong, our much beloved colleague from
Hawaii.

In responding to Senator Fong, Attorney General Katzenbachsaid, "I had thought of the word procedure as including any kind
of practice of that kind if its purpose or effect was to deny or
abridge the right to vote on account of race or color." That would
comport with my own memory, however faulty that may be, that
we were dealing with effect. I wondered if your research had givenyou any opportunity to comment on that.

Attorney General SMInH. Senator Mathias, there is no question
about the fact that the legislative history dealt a great deal with
purpose and effect at that time, because that was the change that
was being instituted through section 5. Section 5 does now have an
effects test; there is no question about that.

I have not personally reviewed the legislativeJistory myself, but
I am sure that there is a great deal that would deal with the ques-
tion of effect as it applied to section 5, because that at that time
was a rather dramatic change. That is quite a different thing from
effects as far as section 2 is-concerned. ecion 2 is just a complete-
ly 'different section and a different approach.

Congress at that time, according to Senator Dirksen, intended
that section 2 would really be a paraphrase of the 15th amend-
ment. Qf course the 15th amendment, as with the 14th amend-
ment, has always had an intents test. I might say that.Justice
Stewart, in the Mobile-case, analyzed this history really quite well.

Senator MErzKNBAUM. Would the Senator from Maryland yield
for 1 minute?

93-75& 0 - 83 -- 7



90

Senator Martxs. I would be happy to, but-
Senator MzrzKBAuM. I will not ask any questions or anything.
Senator MArmAs. Certainly.
Senator MzrzzNsAuM. In the interests of time-and I am con-

cerned about moving this matter forward-the Senator from Ohio
will not make an oral statement but asks the chairman to put his
statement in the record

Senator HATCH. We will be happy to put it in the record immedi-
ately following the statement of Senator Kennedy.

Senator METZENBAuM. Certainly. I do not wish to interrupt the
Attorney General. I thank the Senator from Maryland, and I thank
the Attorney General.

Senator MATrAs. I believe, with deference to the Attorney Gen-
eral's research on this subject, that Hiram Fong's question did
refer specifically to section 2.

Attorney General SMmrH. I could not comment on that without
seeing it.

Senator MATmAs. The then-Attorney General's answer referied
specifically to section 2.

Attorney General SMrrH. If that were the case-as I say, Senator,
I cannot comment on it without having seen it-it would be a
rather dramatic result if anybody intended at that time to include
an intents test in section 2 not do so. All you have to do is
read the statute to see that when Congress intended to put an ef-
fects test in, they did so, and they did so in section 5, but they did
not do so in section 2.

It is really not even necessary to look at the legislative history in
a very real sense, because it is clear that when Congress wanted an
effects test, it said so, and it did so in section 5. In those days it
would not have been a matter of sloppy draftsmanship.

Senator MAmIAS. Not with Bill McCulloch around, it would not
be sloppy draftsmanship.

Attorney General SMhTH. So if somebody has some evidence that
section 2 ever intended to use the effects test, it is something that
escapes me, except, as I say, for one or two cases that may have
come to that conclusion-lower court cases.

Senator MATAs. I think the Supreme Court was aware of Attor-
ney General Katzenbach's views. in the Allen case, in reference to
section 2, they quoted Attorney General Katzenbach, with appar-
ent approval.

Attorney General SMrrH. I believe that was a section 5 case.
Senator MAXTA. Of course you are right about that; it was a

section 5 case; but as we all know, the Court, like Members of the
Senate and perhaps even Members of the Cabinet, strayed a little
from the strict purview of the case to comment on section 2, and
that was the point at which the Court referred to the Katzenbach
opinion. I was interested in your comments on the Mobile case.

Attorney General Sim. I have been calling it the Mobile case
too. I think it is the Mobile case.

Senator MAnmAs. Mobile.
Senator HATCH. I think Mobile gets accused of enough' things.

[Laughter.]
Senator MATmAS. If we call it the Bo/den case, then we avoid

that.
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You said-and I would agree with you-that the law has worked
well. I personally think it is the most important of that great series
of steps that the Nation took in enacting civil rights legislation.
You say that the Supreme Court did not change the law, and I am
not going to debate that question with you. The Court, except in its
reference to section 2 in the Allen case, really had not said very
much about it, had it?

Attorney General SMrm. About section 2?.
Senator MATiAs. Yes.
Attorney General SMIH. There have not been many cases under

section 2. As a matter of fact, the Mobile case is of course the first
one that reached the Supreme Court. You can always make an ar-
gument to the contrary-we lawyers always can-but I think it is
very clear to say that the Mobile case really did not change the
law. The law had, in essence, been that way and would have been
that way, just through a reading of the statute itself.

The idea of changing Mobile back-there is a question as to what
do you change it back to. There has always been an intents test
under section 2, as I say, starting with the language of the statute
itself.

I might also say this: I want to emphasize, too, Senator, that we
subscribe to your views with respect to the importance of the
Voting Rights Act. It is a little difficult to be able to express an
opinion on the merits of this particular change without having
somehow, particularly in a political arena, this being converted
into opposition to the Voting Rights Act itself, which it clearly is
not.

Senator MATHIAS. I hold no such view. I think the President
made it clear just as recently as last night that he was for an ex-
tension of the act.

Senator HATCH. Senator Mathias, would you yield on the point
you are making here? I think what you were talking about relates
back to those days when they originally debated this matter. When
they talked about purpose and effect, they were talking about
effect in the context of the Gomillion case, in which there was a
gerrymander that managed to eliminate 99 percent of the -minority
citizens from a municipality. That was the effect of discrimination
that Mr. Katzenbach was talking about. There was a clear infer-
ence of purpose during that debate. Intent was used solely to de-
scribe voting statutes and such that were discriminatory on their
face. In other words, both intent and effect were used in the 1965
debate to refer to what we presently think of as intent.

I think you are right, Mr. Attorney General, that when they
were talking about effects basically, it was in that context and also
in the context of section 5. Nobody, but nobody, in my opinion, has
made a good case that under the 14th and 15th amendments we
should change the purpose or intents standard that has always ap-
plied to that amendment. The best case made, for preserving pres-
ent law to date, has been made in Mobile v. Bolden.

Attorney General SMrrH. Nobody has yet made a persuasive case,
I do not think, that there was anything other than the intents test
under section 2 from the time it was passed. Mobile merely con-
firmed that; it did not change anything.
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Senator MATmAs. Let me come back to that, if I may. When the
chairman says "what they. were saying in those days" I find it a
little bit difficult to cope with the fact that what he really means is
"what we were saying in those days."

I had been a city attorney, and as city attorney I had to cope
with some of these civil rights questions. Any city attorney worth
his salt is not going to allow his mayor or his board of aldermen to
be caught with a visible intent to discriminate. So you have to deal
with results. That is what leads me to the conclusion that I have
reached in connection with this legislation. I have been there.

Attorney General SMm. Senator, actually, as I said before, ef-
fects, in a good many cases, makes up a large part of intent, not all
of it. The Supreme Court, again in Mobile made that very clear,
that proving intent does not require going into somebody's mind in
this area. In this area it can be established through indirect testi-
mony-circumstantial evidence.

Senator MATHIA. But much more difficult. I do not see this as a
punitive kind of statute. It seems to me this is a remedial statute.

merely tries to identify a condition, which the American people
find unacceptable, and to remedy that condition.

Attorney General SMITH. But Senator, once again-I do not think
you were here when I was discussing this with Senator Metz-
enbaum-you have to look much beyond intent and effect to see
what ultimately this change would do. It can be argued either way.
You can say that it ultimately has to end up in proportional repre-
sentation, or you can say it is something less than that. In any
case, that is certainly a reasonable conclusion.

That means that this statute is now spread across the entire
United States, and yet there has not been any showing at all that
there is an evil out there needed to be corrected in those uncovered
States which would warrant this kind of an extreme measure. You
can call it extreme; I should not call it extreme, certainly.exten-
sive, certainly dramatic in a sense, if you do look upon this as a
possible approval of political quotas or mirroring of the racial
makeup of a constituency or as proportional representation. That is
a pretty dramatic thing if that is even a possible interpretation of
this statute.

Senator MA~A s. It is not certainly an interpretation with me.
In my own experience, I carried the city of Baltimore in the last
election, a city which is predominantly a black city. I carried the
black precincts of that city, so you know that could not be my moti-
vation.

Attorney General SMmi. If this is not the ultimate result, what
is the ultimate result? What is the purpose of having an effects test
if it is not ultimately going to do that? If you have an effects test,
certainly a reasonable construction of this statute as it is now
worded is that if an elected entity-school board or whatever-does
not reflect or mirror the racial makeup of that constituency, it is in
violation of this statute? If it does not do that, what does it do?

Senator MAnus. It seems to me you look at -the results of some
municipal action, State action, or whatever unit you are dealing
with and see how it excludes citizens from the electoral process,
not how the citizens act within that process.
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Attorney General SMITH. We are not talking about the covered
States, we are talking about the uncovered States. What is the evil
out there that this amendment is trying to correct? Where has the
case been made that this kind of a change is necessary nationwide
in order to correct? Covered States, obviously-hence the Presi-
dent's position. Where has the case been made that this kind of a
change in the statute is needed nationwide? We have not seen it.

Senator MATHIAS. I think that, of course, is one of the very sub-
jects that we are here to discuss. The case was made in the ex-
tended hearings before the House committee--

Attorney General SMITH. Not on the uncovered section.
Senator MATHIAS. The case I am sure will be made here.
One of the instructive documents on this very subject is the brief

filed in the United States Court of Appeals for the-Fifth Circuit in
the case of Lodge v. Buxton on appeal from the U.S. District Court
for the Southern District of Georgia.

In the brief filed by the Department of Justice there is a long
reference to the colloquy between Senator Fong and Attorney Gen-
eral Katzenbach. They quote Attorney General Katzenbach as I
just have, but the brief goes on to say that:

Attorney General Katzenbach's testimony on other provisions of the act shows
that his use of the purpose or effects standard to describe the prohibition was not a
casual, unconsidered response to a question directed toward the issue of coverage. In
a response to inquiries at the hearings before the Senate and the House, Attorney
General Katzenbach stated time and again that the purpose or effect standard of
proof imposed by sections 4 and 5 merely shifted the burden to the covered jurisdic-
tions to show that their past practices or proposed changes did not violate the 15th
amendment * * *

And so forth. But it is an interesting discussion of this very
point.

Attorney General SMITH. Section 5.
Senator HATCH. Mr. Attorney General and Senator Mathias,

would you both yield to me for a second?
You know, the Buxton case is a perfect illustration why you do

not need the effects test. If it is so difficult to prove intent, then I
would like to ask my distinguished colleague from Maryland why
two major voting rights cases-the Escambia County and the Lodge
v. Buxton cases have been decided since the Mobile case, both of
which have found adequate evidence to satisfy the intents standard
as defined by Mobile? In both cases a violation was established
under presently existing law. It is obviously not difficult to prove
intent. It certainly is not an impossible standard by any stretch of
the imagination.

I might also add that Mr. Katzenbach, when being questioned by
Senator Kennedy, said, "If I could have the attention of the Sena-
tor from North Carolina"-he was referring to Senator Ervin at
the time-"that observation is not correct, because you have to go
back to the all-inclusive section in this bill, which is section 2. It
says that no voting qualification or procedure shall be imposed or
applied to deny or abridge the *ht to vote on account of race or
color. That is a restatement, in effect, of the 15th amendment."

Completely apart from the fact that the Voting Rights Act has
been an effective tool for combating voter discrimination under the
present standard, it seems to me that it is debatable whether or
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not an appropriate standard would be fashioned on the basis of
what facilitates successfulprosecutions. My gosh, that certainly is
not our system of jurisprudence in this country. Elimination of the
"beyond a reasonable doubt" standard in crimial cases, for exam-

ile, would certainly facilitate convictions, but it would fly in the
face of everything that we have ever believed in as far as constitu-
tional criminal law is concerned.

My position is that we have chosen not to do away with the
"beyond a reasonable doubt" standard in criminal cases because
there are competing values. If I understand you correctly, Mr. At-
torney General, you are saying that there are competing values,
that the 15th amendment requires an intents standard-Mobile as
well as other cases, has established that-and we can prove these
cases by using an intents standard.

When we talk about criminal cases, the Government has the
burden of proving intent beyond a reasonable doubt. This is true in
every State and for the Federal Government. In civil cases intent is
proven by a preponderance of the evidence.

Under the present law, prior to the House bill, you could prove
intent by a mere preponderance of the evidence, not by the crimi-
nal case standard of "beyond a reasonable doubt". The proof of
intent would involve the examination by the court of direct or indi-
rect evidence, circumstantial evidence, or otherwise, including evi-
dence of effects or disparate impact.

Do you disagree with that analysis?
Attorney General SMrrH. No, I think that generally states it.
Senator HATCH. The Lodge case, as well as the Escambia County

case, is a perfect illustration of why we shouldn't be altering the
15th amendment standard in section 2.

Senator MATHAs. You will have prevailing, overwhelming
reason by the time we get to February 25.

Senator HATcH. We will have to have.
Senator MATHAs. General, I think we could go on for a long

time. I fid this a very instructive colloquy. But we do have a lot of
witnesses who are waiting, so I will hold at this point.

Senator HATCH. Senator Specter? -
Senator SPzcrT. Thank you, Mr. Chairman.
Mr. Attorney General, there is room for wide-ranging debate

when you talk about legislative history or whether the Mobile case
changed or did not change the prior law, and what the smoking
gun theory really requires, but I was very interested in your com-
ments about the language of the amendment itself.

My question is, What in the language of the amendment, which
might be worthwhile reading-the 15th amendment provides, "The
right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race,
color, or previous condition of servitude:' What in that language is
dispositive or requires intent or motivation, as you read it?

Attorney General SMITH. As a matter of fact, I do not think it is
how I read it; it is how the courts have read it. The courts have
long since determined that an intents test is necessary under not
only the 15th amendment but the 14th as well.

Of course, as I have said before, the fact that there is an intents
test there is significant in view of the fact that it is under the 14th
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amendment that so many advances have been made in the civil
rights area;

Senator SPECTER. The question of interpretation is one which can
go either way. I thought you had testified that the language itself
of the 15th amendment carried with it an intent test on its face.

Attorney General SMITH. No, I do not believe that is what I was
talking about.

Senator SPECTER. You were referring only to the issue of the in-
terpretation of the 15th amendment?

Attorney General SMrrH. You may be referring to what I said
about section 2 versus section 5.

Senator SPECTER. I am about to come to that, but I thought you
had said that as well, as to the 15th amendment itself.

Attorney General SMITH. I do not recall referring to the specific
language.

Senator SPECTER. All right. With respect to the two sections, sec-
tion 2 and section 5, is there anything in the language itself of sec-
tion 2 that requires an intent test as opposed to the language of
section 5, which does refer to an effects test?

You have referred to section 5, but section 5 in the operative lan-
gage has both the language of purpose and the language of effect.
t says, in referring to the declaratory judgment in the U.S. Dis-

trict Court for the District of Columbia, that "such qualification,
prerequisite, standard, practice, or procedure does not have -the
purpose and will not have the effect of denying or abridging the
right to vote," et cetera. So that in section 5 it is not really simply
an effect test; it talks about motivation and effect.

Attorney General SMmTH. Right.
Senator SPECTER. So the language of effect in section 5, in addi-

tion to the language of motivation, really does not say an thing at
all, does it, about whether section 2 would or would not have had
language of effect?

Attorney General SMmTH. I am not sure I understand that ques-
tion.

Senator SPECTER. My point is that the language of section 5 does
not have merely the language of effect; it has the language of moti-
vation, as well.

Senator HATCH. Would the Senator yield?
Senator SPECTER. Wait just a minute.
Senator HATCH. Yes; but he does not know the language to which

you are referring.
Senator SPECTER. Excuse me?
Senator HATCH. Why do you not quote the language to the Attor-

ney General; it says "purpose or effect," whatever that means.
Senator SPECTER. I just did quote the language.
Senator HATCH. Oh, I see.
Senator SPECTER. But I would be glad to quote it again.
Senator HATCH. Would you quote the actual language to the At-

torney General?
Senator SPECTR. The language which I just read says, in a long

provision, "may institute an action in the U.S. District Court for
the District of Columbia for a declaratory judgment that such
qualification, prerequisite, standard, practice, or procedure does not
have the purpose and will not have the effect of denying or abridg-
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ing the right to vote on account of race, color, or in contravention
of the guarantees set forth in section 4(0(2)."

My question is this: Section 5 does not have simply language of
effect, which would istiguish it from section 2, which does not
have any language at all. So what is there, if anything, in section
2, on its face, which suggests that section 2 looks to an intent test?

Attorney General SMTHu. For one thing, the Supreme Court has
said it does. For another, it was quite clear, I think, when section 2
was being debated here that it was intended to be a paraphrase of
the 15th amendment. The 15th amendment has long been held to
require an intent test. I do not think that is the significant aspect,
however. The significant aspect of section 2 is that it does not have
an effects test.

Senator Spzwrx. I quite agree with the conclusion of the Mobile
case, and the issue of legislative history is very complex and can go
either way on the arguments, as may the smoking gun issue. I was
just really probing to see if you had meant that there was some-
thing on the face of the language itself which would be dispositive
of this issue.

Attorney General SMrrH. Only in that section 2 itself does not
have an effects test; section 5 does, which certainly demonstrates
that at the time this act was considered, Congress well knew the
difference between the two and chose to put effects in one section
and not in the other.

Senator Spzc'r. In section 5, which has language of effect, it
also has language of motivation.

Attorney General Shim!. That is right.
Senator Spwru. One other consideration, Mr. Attorney Gener-

al-the Senate is wrestling this year with two issues which have
some substantial similarities, the Agents Identity Act and the act
which we are talking about today. In the Intelligence Identities
Protection Act, the debate has raged over whether there should bespecific intent shown to establish a basis for conviction of violation
of someone who discloses the identity of a CIA agent, for example,
or whether reason to know or the so-called negligence standard
would be sufficient.

The tradition of the criminal law has been that, in seeking to
convict somebody for a crime and impose those sanctions, intent
has customarily been required before we imposed that kind of a
sanction.

On the civil side, it is not required customarily-intent. On the
civil side, it usually turns on the effect on the allegedly wronged
party-what the consequence is or what the deprivation is or, to
use the word, what the effect is on the injured party.

The administration has taken the position, as I know you have
personally, that when it comes to the Intelligence Identities Protec-
tion. Act, you are not looking for the standard of intent. And that is
a criminal case which, as I say, has traditionally required specific
intent for conviction. On the act which we are discussing today,
your position has been that there ought to be evidence of intent m
order to trigger the requirements of the act. I am just wondering if
there is not some inconsistency in the approach in these two posi-
tions.
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Attorney General SMm. No; I do not think there is any inconsis-
tency at all, because various standards have been used in various
statutes; for example, the "reason to believe" in the Foreign Cor-
rupt Practices Act. There are varying standards that have been
used throughout our whole legislative scheme, depending upon the
particular circumstances, the particular problem that is intended
to be met, and so on.

My position here with respect to intent is not necessarily that
that is the standard that should be applied. I am saying that that
is the standard that has been applied in the past. The Mobile case
confirmed that. The Voting Rights Act has been a highly successful
act. Without a showing of some need for a change outside of the
covered States, which showing has not yet been made so far as I
know, I can see no reason to change the standard from what it has
been up to now, particularly when to change it could cause very
extensive changes in our State and local governmental systems,
and when no case has been made to show that such a problem
exists or should be corrected in this fashion.

Once again, we have a highly successful statute, and it seems to
me that anybody who wants to change it should have a pretty good
reason for doing so.-We have not seen that reason.

Senator SPECER. Thank you very much, Mr. Attorney General.
Thank you, Mr. Chairman.
Senator GRASSmIY [acting chairman]. Our next witness is Senator

Mathias.
Senator HATCH. Mr. Attorney General, thank you so much for

appearing. We appreciate your testimony, and we appreciate the
lengthy time that we have taken away from your busy day. This is
an important issue, and we appreciate your according it the atten-
tion it deserves.

[Additional material submitted by the Department of Justice fol-
lows:]
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US. Depswan Juofstke

Civil Rights Division

Off/ of t AUI*SAI Asto m GMemml hbs.lron, D.C. 20530

January 8, 1982

Honorable Orrin 0. Hatch
Chairman, Subcommittee on the

Constitution
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

This is in response to your letter of December 2, 1981,
requesting information on enforcement of the Voting Rights Act
and an analysis of certain provisions of H.R. 3112, the House-
passed bill to amend-the Act. Set out below are our answers to
your requests for factual information. Our responses to the
other questions will be sent to you in the near future.

1-3. These items request "(a]l written regula-
tions and guidelines" regarding "effects,"
"intent," and "denial or abridgement."

The Department has not issued any guidelines or regula-
ions regarding the above matters. Tht only guidelines that we
have issued under the Voting Rights Act relate to implementation
of Section 5 l/ and the bilingual-election requirements of Section
Section 203(cT. 2/ See Attachments A and B to this letter.

4. Describe in full the mechanics of con-
sidering a Section 5 application: To whom
is it first referred? Under what circum-
stances is it reviewed by the Chief of the
Voting Section? the Assistant Attorney
General? the Attorney General?

The Voting Section is the entity within the Civil Rights
Division which reviews Section 5 submissions. There follows a
description of our current practice.

11 28 C.F.R. Part 51, 46 Fed. Reg. 870, 9570(1981).

2/ 28 C.F.R. Part 55.
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The Section 5 Unit of the Voting Section is headed by a
lawyer (the Director) who supervises the Associate Director and
13 Equal Opportunity Specialists. When a Section 5 submission
is received, it is placed on a computerized docketing system and
assigned to an Equal Cpportunity Specialist. The guidelines for
Section 5 submissions indicate the type of information that
should be included for various types of voting changes. If a
submission is incomplete, the Department writes the jurisdiction
and requests more information.

The specialist reviews the information that has been sent
and usually contacts members of the local community, including
minority groups, to obtain facts that might indicate whether the
change is potentially discriminatory. This information is sum-
marized in a memorandum which recommends whether an objection
should be entered. If the initial recommendation on a simple,
noncontroversial submission is no objection and if, after a re-
view of the memorandum and the underlying information, the Direc-
tor of the Section 5 Unit agrees, the Voting Section sends a no-
objection letter to the jurisdiction. Where no objection is
proposed to a change that is complex, controversial or otherwise
non-routine, a no-objection response is sent only after review
by or consultation with the Section Chief. After a no-objection
letter is sent, the jurisdiction is then free to implement the
proposed change, with the caveat, provided by the statute, that a
failure to object does not bar subsequent judicial action to en-
join enforcement of the change.

If it appears to the Equal Opportunity Specialist that an
objection may be warranted, the specialist consults the Director
of the Section 5 Unit. If an objection would be appropriate,
the specialist prepares a memorandum of decision setting forth
the factual basis for the objection, to which the Director adds
a legal analysis, and a proposed objection letter is drafted.
These documents are reviewed by the Chief of the Voting Section
who notes his concurrence or disagreement thereon and forwards
them to a Deputy Assistant Attorney General and finally the
Assistant Attorney General of the Civil Rights Division, the
official to whom the Attorney General's authority for Section
5 enforcement has been delegated. If the Assistant Attorney
General concurs with the recommendation to object to the change,
he sends the jurisdiction an objection letter detailing the
factual and legal basis for the decision and, whenever feasible,
indicating possible changes in the proposed voting practice
which might alleviate its discriminatory potential. 3/

3/ If the jurisdiction decides to alter its proposed voting change
to remove the basis for an objection, it can submit a modified
proposal which, being a new change, is then treated as a new sub-
mission.
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If the Director is uncertain whether an objection is
warranted, or if a particular change deserves special attention,
the Chief of the Voting Section and, at his discretion, the
Assistant Attorney General will review the facts and the law
regarding the change. At the discretion of the Assistant
Attorney General, questions regarding particular submissions
may be raised with the Deputy Attorney General or the Attorney
General.

A jurisdiction that receives an objection has the option
of filing a declaratory judgment action in the District Court
for the District of Columbia, which will hear the matter de novo.
Another possible course, if the jurisdiction has further 'nforma-
tion which it believes substantiates its claim that the proposed
change is nondiscriminatory, is for the jurisdiction to ask this
Department to reconsider the objection. The jurisdiction can
submit this new information by mail or at a conference with
Department officials. If the additional information indicates
that the proposed change does not have a discriminatory purpose
or effect, or if the applicable legal principles have changed
since the objection letter was issued, the objection is withdrawn.

The Department has 60 days from the date of receipt of a
Section 5 submission to respond to the submission. The response
can be that the Department objects to the change, has no objec-
tion, will not review the submission (because it is premature,
insufficient, or not subject to Section 5), or needs more in-
formation before a determination can be made. Our policy is to
respond to all submissions within the 60-day period. However, if
the Department does not issue any response within the 60-day
period, this operates as a "no-objection" response, and the juris-
diction is free to implement the change.

If the Department asks for more information with respect
to the initial submission, the 60-day period will not begin to
run until the jurisdiction submits the additional information
that is necessary to making a determination. 4/ There is no
statutory requirement that the covered jurisdiction submit the
additional information within any specified period of time.
However, a protracted failure to submit this information can be
considered a failure by the jurisdiction to satisfy its burden
of proof and may serve as the basis for an objection. If the
jurisdiction responds by providing some information, but fails
to provide enough information before the 60-day period expires
to show that the change will not have a discriminatory purpose
or effect, this, too, can serve as the basis for an objection.

4/ The Department may make only one such request with the effect
of postponing the running of the 60-day period.
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5. A discussion of our policy regarding annexations will
be supplied in our second reply.

6. A discussion of our policy concerning reapportionment
will be provided in our second reply.

7. List all teapportionments pursuant to the 1980
census to which the Department has objected.
Describe in detail the basis for such objec-
tions with reference to the regulations, guide-
lines, statutory provisions, and Supreme Court
decisions cited above.

The Department has objected to eight reapportionments based
on the 1980 Census, involving submissions by jurisdictions in five
states. See Attachment C-1. The basis for these objections is
stated in the respective objection letters, copies of which are
attached (Attachment C-2).

8. The Department's policy concerning institution of vot-
ing suits will be discussed in our second reply.

9. List all suits to protect voting rights initi-
ated by the Department since 1975. Describe in
detail in each case how the criteria described
above were applied.

Since January 1, 1975, we have initiated 52 suits to pro-
tect voting rights. Fourteen of these suits alleged unlawful
dilution. Thirty involved Section 5 enforcement (either to
obtain compliance with an objection or to enjoin enforcement of
a change until it is precleared). The remaining suits related
to other issues. See Attachment D, for a chronological list of
the suits. The criteria for lawsuits will be discussed in our
second reply.

10. List all suits for bailout filed under the Act
since 1965. Describe the criteria used by the
Department in determining whether to consent
to bailout. Describe how the Department's ac-
tions in each case complied with those criteria.

Sixteen Section 4(a) bailout suits have been brought
since 1965. Nine of these resulted in bailout from the special
provisions of the Voting Rights Act, all with the consent of the
Attorney General (in one case, the suit was later reopened and
the jurisdiction recovered). See Attachment E. There have
been, over the same period of time, four Section 203(c) bailout
suits, one of which resulted in partial bailout. See Attachment
F. Criteria for Department action will be discussed in our
second reply.
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11. Has the Department ever objected to a Section b
submission because of a finding of discrimina-
tion against white voters? If so, describe each
such case in detail.

To date, none of the Dopartment's objections to a Section
5 submission has been based on a finding of discrimination
against white voters.

12. List all States and political subdivisions to
which the Department has assigned federal exam-
iners during the last ten years. Describe in
detail the criteria, including written regula-
tions and guidelines, used by the Department
In determining whether to assign such examiners.

Section 6 of the Voting Rights Act authorizes the Attorney
General to send into covered jurisdictions federal examiners who
determine the voting qualifications of prospective voters. For
this purpose, examiners have been used in three counties since
January 1, 1972, all in Mississippi. See Attachment G.

Examiners are also used to receive complaints during elec-
tions where federal observers are present. The use of observers
since 1972, by state, is shown in Attachment H.

We will provide criteria for the assignment of federal
examiners in our second reply..

13-17. In our second reply, we will respond to the ques-
tions concerning operation of the bailout standards of H.R.
3112, Departmental policy regarding settlements, interpretation
of certain language contained in H.R. 3112, resource requirements
for bailout suits, and venue for bailout litigation. In partial
response to Question 13, the jurisdictions covered by Section
4(b) of the Act are listed in the appendix to the Section 5
guidelines, Attachment A. (In addition, two counties--Escambia
County, Florida, and Thurston County, Nebraska--are covered by
the preclearance provisions of Section 3(c) of the Act, as the
result of court orders.)

I hope that this initial response will be useful to you.

Sincerely,

Wm o
Assistant Attorney General

Civil Rights Division
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Attachment A

7 federal Rlatrei / Vol. 40. No. 2 / Monday. January 5, 981 / Rules and Regulations

DEPARTMENT OF JUSTICE

Office of the Attorney General.

26 CFR Part 51

Procedures for the AdministrtIon of
Section 6 of the Votng Rights Act of
196S; Revision of Procedures
AUmCv. Department of JusUce.
ACTXft Final rule.

SUMMARYr Procedures with relpect to
the administration of Section 5 of the
Voting Rights Act of 195. as amended,
the preclearancee" requirement of the
Voting Rights AcL were established in
171. 38R INGO (SepL 1067I1). t CFR
Part 51. As a mull of experience under
these Procedures, changes mandated by
the 1975 Amendments to the Voting
Rights Act. and interpretations of
SecUoa 5 contained in judicial decisions.

ii was decided Iha! revisions were
required. Proposed revised Procedures
were rkuhlih.d for conmenti on Marrh
V. 114l') (4V, lit IIPV.N))

FFeCTiav IDAT: January S. 1981.
PO l'UKTHI[R INFORMATION CONTACT:
David H. Hunter. Attorney. Voting
Section. Civil Rights Division.
Department of Justice, Washington. D.C.
20530. (202) 724-7189.
SUPPLEMENTARY INFORMATION: In
response to-the March 21. 1980 request,
22 comments were received. including I
from a Federal agency. 7 from
representatives of State governments, 8
from representatives of locol
governments. 6 from private
organizallons. I froth a political science
professor, and I from private citizen.
(These comments are available for
Inspection at the Department of Justice.)
All comments have been studied
carefully. and a number of changes have
been made in the Procedures as a result
of the comments.

The discussion that follows focuses
first on a number of general Issues
raised by the comments and second on a
number of specific topics that were the
subject of comments.

Scope. A number of commenters were
concerned with Issues outside the scope
of the Procedures, for example.
.procedures and substantive standards
required by statute. the legal
consequences of the absence of
preclearance, the Department's litigation
policy, the Department's policy under
the Freedom of Information Act (for
which see 28 CFR 10.0), and the interests
of particular Jwsdctions.

ormolity. To satisfy some
commenters would require an Increase
in the formality of the preclearance
process. They advocate, for example.
requiring a limitation on telephone
conununication between Department
personnel and submlttit authorities.
the inclusion of interested individuals
and groups in any Informal meetings
held with submitting authorities, the

reparation of transcripts of conferences
aid under 1 51.40, adherence to the'

rules of evidence in the information
gathering process, and increased notice
requirements. Because submission of
changes to the Attorney General was
designed to be an expeditious
alternative to declaratory Judgement
actions brought inthe U.S. District Court
for the District of Columbia. wa believe
the level of formality suggested I notappropriate.

Axot.eefodicitioiL Some
commentters ought assurance that the
Attorney General would not abuse his
discretion. Concern was expressed. for
example. with respect to what would
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cotttjte "good cause" justifying
expeditsd consideration by the Attorney
Ger ,l 1 11 .,, .21 or with respect to the
possil.ilily of the Attorney General's
ush,,g an unjustified request for
ad4 timOnal information (under 1 31.35) to
c. tend the 60-day period. Although
writer, procedures can establish
standards. they cannot by themselves
guarantee reasnnableness. To some
Oxten', however, scfeguJrd3 or
alte, naties do exiat For instance
ambrittns a :harlues always have the
option of an F.ction for a declaratory
Judgment if 51.11. On the other hand.
intcrebt, ill.-vduals and groups are
Sivets the opportunity to parutdpate In
th, ,piclearance Frocess by the various
iolice reqirements provided (se "Role
of th~r-' c rtiea" below) and. although a
declsirn bt Lhe Attorney General not to
obitct is not auiject to judicial review
I$ 5, 481. ,rdep ent actions otherwise
available are preserved by the statute.

Misinte,'~ation. Mlslnterpretation
of the intent of the proposed Procedures
may be evidence of a lack of clarity.
Where a commenter has failed to
discern the Intended meaning. we have
given doee scrutiny to whether that

miaLincod bMe we'-e f Vfa ely
communicated.

Some commenters misinterpreted the
Procedures by reading one section In
Isolation from the remainder or by
overlooking the section that addreed a
particular issue. For example. o
commenter believed that the Attorney
General would not consider a change
at must be adopted by reenmodum

until after the referendum ia hald. this
commenter failed to note that i 1.w2
excepts from the finalty requirement
measures subject to a referendum
requirement.

olofIidportift Providing an
opportunity for Interested persons to
express their view with respect to a
oubittod change Is an Important part of
our preclearance procedures. A number
01 section. have been revised to indicate
more clearly the practice of the Attoeney
General In this regard (see 15S1.
5.35. 51 43. 51.44. 51.45. and 51.47). To
summaur the submitting authori y Is
requested to provide names of minority
contacts (15 1.216()) and evidence of
publicity and public puepation
(512 (e)) and maybe requested to
ublicie a reconsideration request

(111 A.4(c)). and the Attorney Gem
my publicize a submiscon In same
circum dances Q151.(h)). Persona who
have commenld on a ubemdeasom W
who have requested otlfIcation with
respect to action takea ona epeci
submisslon are "at copies ofleti
requesting further Iformatilon

(I 51.35(b)). letters of no objection
(I 51.40(c€). letters of objection
(J 51.43(d)). amnd ltilers following
reconsideration of objections
(I 51.47(d)). Such persons are also
notified of reconsideration requests
(H 51.44(c)). reconsiderstions at the
instance of the Attorney General
( 151.45(b)), ind requests for conferences
( 51,46(c)). Interested Individuals and
groups registered under J 51.30 are given
notice of submissions (151.31). requests
for expedited conlideratlon (151 32(c)).
additional information requests and
receipts of additional information
It 51.3(d)). objections (I 51.43(e)).
reconideratlons of objections
(11 51.44(c) end 51.45(b)). and decisions
after reconsideration (I 31.47(e)). The
171 Procedures had specified that
"prompt" notice of submissions be given
to registrants (I51.16). this was changed
in the proposed Procedures (151.31) to
"regular" notice. In response to one
comment. "weekly" notice, which has
heen the normal practice. Is now
specified,

One commenter objected to the
maintenance of a registry of interested
Individuals and groups. Other
comm ntat believe that the present
notice system Is Iudequate. We believe
the notice system a revised and
described In the Procedures is both
necessary and sufficient for the efficient
and fair administration of the.
preclearance pop am.

Delegation of auihorifty. J I 1.4b.
51.3 Two commenters, both
representin, Statee. expreed
reservations with respect to the
delegation of authority from the
Attorney General to the Assistant
Attorney General. OvO Riosts Division,and oa=se any, dealtilon below the
levl 0tthe ,Asst Attwm 1=1m~.

As a practical matter, iven the volume
of Section 0 submlisdon. such
deletion is unavoidable. it should be
notd however, that the Auaiant
Attorney General is the fnal
decislonmaker when a determinaion
adverse to a submitting authority is
made.• olitico)ponies 151.?, In resose to
on queryF. the setoed 151.21 have
been revised to mke It clear that a

o Itica part ean aef. umisoon its own behlf
Further clarifiatif of what chaes

by politl paties are subject to
Section a n o been attempted. II.7
dellites in a lad wey Which
"iola Part cm an covered.
Whem there s vnoertainty with respect
to the epplicability of Section S
determinations sbould be made on a
catoe-by-casei basis.

C.mputoior of lime, 1 $.. T% o
commenters questioned the clarity and
proprily of th, imti to or dtmhrmiHning
when 60 days have elapsed. The method
employed Is identical to that of Rule 6(a)
of the Federal Rules of Civil Procedure.

It was suggested that the 60-day
period commence with the date of
mailing of the submission rather than
the date of receipt by the Attorney
General. and that tite dale of the
Attorney General's response be the date
of receipt by the submitting authority
rather than the date of mailing by the
Atlomey General. Section 5, however.

Sides for a SO-day period for review
the Attorney General, end it is proper

for the Procedures to allow a full 60
days for review by the Attorney
General. This would not be the case if
delivery time for the submission and
delivery time for the decision were
counted in the 60-day period. In our
view. the full period is necessary for
proper administration. See also 151.32.

Examples of chances 1$1.1a One
commenter objected to including. as an
example of a change cover by Section 5.
a change with respect to vote-counting
procedures. Such changes. however. are
covered by Section . See Allen v. Slate
Booid of sections. 303 U.S. 544, 5%-w
(100). Moreover, the submission
requirement does not operate to prevent
State and local governments from
implementing voting changes which they
decide are desirable.

A new subsection k has been added.
based on experience since Dougherty
County. Board of Bductoion v. Whie.
430 U11 32 (I97). to darify that
governmental regultion of #mployee
political activity Is covered by Section S.
Re rentproctices. enoblirng
kV'laltion. aondproc dunl" es.
1It 1 -.1 .51-1 lee sections
constitute - attempt to clari what
constitutes a change, when a change has
occurred, and what the onseqvences of
preclearsoce ofa change am. It is hoped
that 1 51.13 will result in the reduction
of submissions made unnecesarily. For
example. a county which always
co ucts voter reglstration at extra
loa0etios Prior to elections does Rot
have to make a submission prior to each
olecUon a submission would be
required only wben the practice Is first
Instituted or is Changed Sections £1.14
and 51.15 do not require that local
Implementation of a precleared State
requirement ofgenerL noncontlgent
apIcalton bepdecered. For example.
Were a state to lowerts vting ae fron
18 to 17. only one submission. by the
State. would be required. (See also
1 1.1) On the other hand. It Stare
ware to passlegislation making a 17.
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year voting age a matter of local option.
the precleerance of exercise of the
option would be required I 51.14).

Cuurtk-M.',,d chomi4, 1 51. .
Requested clarification of the
exemption, from the preclearance
requirement. of chansec ordered by
Federal coftshas not sen attempted.
This section is desipg. nly to alert
affected jurisdictions and the p iblic to
the existence of this exempuon. Its
exact scope can only be determined
through the application of the
developing case law in Whis area to the
particular situation in question. Sea
Sanchez v. McDaniel. 615 P. 2d 2023 (Pth
C/r. 100). application for stay pending
consideration of peUtion for certiorari
granted. - U.& - (Aug. 24. 1wo)
(Powell. Circia Justice). .

The issue of the statue of changes
resutting from orders of State courts Is
not adidressed in the Procedure. The
reference in 1 52.10 to approval by State
cour. is to the system in aome States by
which courte have an dailitrative
role in e approval of some vot
changes.

Premotue nsubmission , I $.i Th
section has been expanded to calom
to present practice undew which we
consider l for review proposed
dom =are besed upon oras
otherwise directly related to olr
votUn conve which have not been
precered.

61JA XA t banIofMam5tore .complained ofth bur denmpod on
luisdlttooe by thesei- sections: ame
Ile speef or information
ontland In I I aSdIM should
be read in we a with the enera
PrMv IIWN of J5.4 "Sea, l especialY
I151 4%) cAd (ON. Prvidia the

f uson ruimted sbould usually
nl0 be bess e 0- do nbittn
authority bet wl milt Is More proPti
and eilmi halsl eof Wbmission,
fewer requft "do-I S iia A fewer
oblectil oer example is amyitM, M411 0 a"toP d elec of th
change ea mbels as i or

A la ml mt ow S Ie 1, t 4hra ou f (I 61I = s 00 some
pewteto. I t~t) duss -tI
eM adue bwdies e tha imtbufii

populatlPC" ramaytpelethe

Pt5Jhyhep~lp no detor
suba 6ai wi qj; bea scter

. i. coo. veaO tm 1be .ndi e

descriptions has been dropped from
I SI.25(a)..Reviiions to increase clarify
and speifi irity have hoo mande in

Ob oinin info.,moioA I 51.351c). One
commenter noted that we did not
specify the event that triggers the
beginning of the 60-day period when
informal lion necessary to complete a
submission is obtained from a source
other than the submitting authority.
3 51.35 has been revised to indicate that
the 60-day period begins on the date on
which the Attorney General sends
notification to the submitting authority
of the receipt of the information.
* Failure to complete submision.
S .l.t Two commenter were critical of

the discretion allowed by I 52.38. Thai
section provides that. If requested
additional informaUon Is not received
within 80 days. "the Attorney General,
absent extenuating circumstances and
consistent with the burden of proof
under Section 8 ' ' may object
to the change " " One
commenter advocAted the substitution
of "shall" for "may". explaining that in
order to postpone an adverse
determination, political subdivisions
will deliberately fail to provide
add tonal Information requested by the
Department of justice. Tc the extent that
such a problem may exist. we believe
that the practice described tn I 51.3
provides a sufficient remedy. Ordinarily.
the schedule Ly which requested
information is provided is ofpester
interest to the submting authority than
to the Attorney GeneraL

AI n of proof. I 51 e) One
commenter opposed placing the burden
of proof on the submitting authority. In
our view. the burden of proof described
In I 31.(e) is consistent with and
required by the scheme of Section'. See
Geooio v. United States. 412 U.S. 536
6 (3r8sk Sou Mcrolino v.
Xotsenboch, 33 U.S. 301. 33 (1M6): se
also Evere v. $ot*e &8ad of 91ltion
Cotmiaeioners. 37 P. Supp. 640 (S.D.
Miss. 1971). appeal dismissed 406 U.S.
1001 (1PZ). Na o6jecb . I I51.44 81.4A
51.48. Concern with respect to the
fnality eia decision not to interpos an
objection w, expressed by one
onmlmeter. However. Section itself

steltes "Neither an fmiruative
indicaUon by the Atlormy Ger tat
no objection will be made. nor the
Attorney Generel's leguire to object. nor
a declaratory judgment entered under
is section ohll bar eubsequent
tion to enjoin enforcement oflsuch

quflcetion, prerequ site, standard.
practice, or procedue." It is the practice
o the Attorney C enrra reflteted in
I 51.40 to notify submitil author Ues

/ Rules and Regalations

of this provision. The "subsequent
action" referred to could not be under
Section S but would have Io hIve &nmo-
other legal basis and could noi
constitute judicial review of the action
of the Attomey Centrel (see 51.45j.
According ly. the Attorney General's
reservation of the right to reexamine
within the 60-day period a decision not
to object (1 52.42) is necessary if the
Attorney General is to continue the

practice of accommodatin jiwisdictions
y making decisions as early as possible

within the 0.day period.
Foilure to respond, 51.41 One

commenter asserted that there would be
insufficient procedural safeguards if
precearance were accomplished by the
failure of the Attorney General to
respond within the 60-day period. As
1 51.41 was intended to make clear. it Is
the practice of the Attorney General to
respond within the 60-day period. This
section was added to clarify the rare
occasions when. through the failure of
adminau'ative mechanisms. no response
is made. Another commented considered
the provisos contained in the section
inappropriate. The first proviso, that the

submiulon be properly addressed, is
necessary to assure that the submission
can be muted to the proper unit withn
the Depatment of justice. The second
proviso, that response on the merits be
appropreIte. only makee clear thaL if
SecUon 5 does not apply (for one of the
reasons listed in 1.51), no
preclarance is possible. In response to
concern expressed by a number of
commenters. 581.41 has been changed
to Indicate explicitly (what was Implicit
In 1 511(c)) thai actions of the Attorney
General under Section 6 are in writirv.

Obiocions end Riconslderotiona
If $1.44 S1.44, 1.-4 $14. 5.4?. The
scions relatng to notification of the

decision to interpose an objection and
the procedures for the reconsideration of
objections have been recognized and
numbered, without substantive
change. to Improve the darity of
preentatloss.

Accordingly. as CPR Part 1 is revised
to read as set forth below.

Data& DcemW a1. l
leasijaMia LO CWesl
AII r ey Geeo

PART 6I1-PROCEOUP. FOR THE
ADUPUSTRATION OF SECTION S OF
THE VOTI RIGT ACT OF 19WSE AS
AWmNoE

555 Dslqat canlstiatty.

93-758 0 - 83 -- 8
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Sec
s1.4 Dale usrd to detemine coverall; list of

covered jurisdilctions
51.5 lvrieiwiuil or covvrai.v
5* Political subunits.
$%.I Political parties.
Si. Computtion of lime.
&1.9 Requirement of action for declaratory

judgment or submission to Attorney
General.

51.10 Right to bring suit.
$1.11 Scope of requirement
51.13 Examples of changes.
61.13 Recurrent practices.
51.14 Enabling leIislation and contingent or

nonuniform requirements
51.15 Distinction between changes In

procedure and changes In substaeke
51.16 Cout-ordered cbsngea.
5117 Request for notIction concerning

voting itilefoi.
"Wb 1111-Procdres for Submilslon to

Via Attorne Goenerl
51.18 Form of submissions.
51.19 Time of submissions.
S1.20 Premalure submissions.
11.21 Parly and jurisdiction responsible for

making submissions.
51.13 Address for submissions.
51.23 Withdrawal of submissions.
S*eW C-.C4oitenta of Sumielsoln
1.24 General
51.25 Required contest.
i. Sopplefmetal o"Wts.

S aD-Coeimu llone From
hsdhdh rild Goup
51*V Communication concrning voting

changes.
51.2 Action on communication from

Individual and Proupe.
1.29 CommienlcatklS conceing voting

suits.
51.30 Establishment and maintenance of

registry at interested individuals and
groups.

S -a 11-Proc, ss of Subme lone
51.31 Notce to regtranta concerning

submIlssons.
5132 Expedited consideration.
51.3 Dispositson ollinapporiate

am"siseons.
51,4 Release of il omatlion concerning

nstilalona.,
51.35 Obtaininl Informatloa from the

submitting authority..
11.1 Obtaining infoenation from others.
51.37 Supplementary submiitons.
51.38 Failure to complete submiissIons.
51.310 Sta dard for deterlaaUsts by the

Aftomy GeneraL
51.40 Notiicatioe ordeconnot o object.
441 FIllure of the Attore Gone to

S142 &eaminatlon of decision otto
object.

5148 Noetiflcation ol dcisio to objecL
11.44 Request foe reonsWderatIon
1.45 Reconstderstion of objection at the

Inslonca of the Attorney General.
11.46 Conference.
51.47 Doedion after ronalderig.
SIAg Absence of judicilt review.
11.49 Records concern submisslonl.

See
5.-Opart F-Sanctions
si 'it l. r,~,,'f by tihi: Alh.riiy t;,',. ,,,

51.51 Lnrut.,ni:enil ty privaic pirhul,

Subpart G-Pettion to Change Procedures
51 52 'ho may petition
51.53 Form of petition.
51.54 Disposition of petition
Appendix-Iaisdictions covered.

Authoriy: the provisions of this Part 51
are isiscd under 5 U.S C. 301. 38 USC 6o.
510. and 42 U SC. 197.
Suhprt A-Goneral Provisions
# 51.1 Pupose.

Section 5 of the Voting Rights Act of
1965. as amended. 42 U.S.C. 1973c,
prohibits the enforcement in any
jurisdiction covered by Section 4(b) of
the Act. 42 U.SC. 1973(b). of any voting
qualification or prerequisite to voting, or
standard. practice, or procedure with
respect to voting different from that in
force or effect on the date used to
determine coverage, until either (1) a
declaratory judgment Is obtained from
the U.S. District Court for the District of
Columbia that such qualification.
'rerequisil. standard. practice, or
procedure does not have the purpose
and will not have the effect of denyi n
or abridging the right to vote on account
of race, color, or membership In a
tlnguage minority group, or (2) It has
been submitted to the Attorney General
and the Attorney General has
interposed no objection within a Gwday
period following submission. In order to
make clear the responsibilities of the
Attorney General under Section 5 and
the Interpretation of the Attorney
General of the responsibility Imposed on
others under this section, the procedures
In this part have been established to
govern the adminLstration of Section 5.

551.2 Dofnituons.
As used in this part-
(a) "Act" means the Voting Rights Act

of 1965. 79 Stat. 437. as amended by the
Civil Rights Act f1966 82 Stall 73. the
Voting Rights Act Amendments of I970.
64 Stat. 314. and the Voting Rights Act
Amendments of 1975. 00 Stat. 400. 42
U.S.C. 1973 of seq. Section numbers,
such as "Section 14(c)(3)," refer to
sections of the Acl.

(b) "Attorney General" means the
Attorney General of the United States or
the delegate of the Attorney General.

(c) "Vote" and "voting" are used, as
defined In the Act to include "all action
necessary to make a vote effective in
any primary. special, or general election.
incuding but not lImlled to, registration,
listing pursuant to this Act. or other
action required by law prerequisite to
voting, casing a ballot and having such

bullet counted properly and include J In
the appropriate totals of votes cast vith
rl l..4 14 .t Io c mit lii h l hi : f i , l ,t ,1 :h ; 1 ,i 6 .,i 1 Y
office and propositions for which votes
are received in an election." Section
14(c)(1). *

(d) "Change affecting voting" means
any voting qualification. prerequisite to
voting, or standard. practice, or
procedure with respect to voting
different from that in force or effect on
the date used to ditermine coverage
under Section 4(b) and includes, inter.
alia. the examples given In 1 51.12.

(e) "Political subdivision" is used, as
defined in the Act, to refer to ...
any county or perish, except that where
registration for voting Is not conducted
under the supervision of a county or
parish, the term shall Include any other
subdivision of a State which coriducts
registration for voting." Section 14(c)(2).

f1 "Covered jurisdiction" is used to
refer to a Stale, where the determination
referred to in 1 51.4 has been made on a
statewide basis, and to a political
subdivision, where the determination
has not been made on a statewide basis

(gi) "Preclearunce" is used to refer to
the obtaining of the declaratory
Judgment described In Section 5 or to
the fall-u of the Attorney General to
Interpose an objection pursuant to
Section 5.

(h) 'Submission" Is used to refer to
the written presentation to the Attorney
General by an appropriate official of
any change affecting voting.

(I) "Submitting authority' means the
jurisdiction on whose behalf a
submission is made.

(j) "Languase minority" or "language
minority group" is used. as dened in
the Act, to refer to persona who are
American Indian. Asian American.
Alaskan Natives. or of Spanish heritage.
Section 14(c)(1). See 28 CF1I Part 55.
Interpretative Guidelines:
Implementation of the Provisions of the
Voting Riots Act Regarding Language
Minority Groups.

#I1 DelegatonaOauhioy.
The responsibility and authority for

determinations under Section 5 have
been delegated by the Attorney General
to the Assistant Attorney General, Civil
Rights Division. With the exception of
objections and decisions following the
reconsideration of objections, the Chief
of the Voting Section Is authorized to act
on behalf of the Asistant Atlorney
General.
311.4 Date used to deter is covenge;
fIt of covered buoeiwon .

(a) The requirement of Section 5 takes
effect upon publication in the Federal
Register of the requisite determinations

873
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of the Director of the Census and the
Attorney General under Section 4{b).
These determinations are not
reviowable I any court. Section 4ib).

(b) Section 5 requires the preclearance
of changes affecting voting made since
the date med for the delamilation of
coverale For each covered jurialicton

t date le one of the followln"
November 1. 1904; November . too. or
November 1. 3972. A list of covered
Jurisdioes, topther with the
applicable date used to determine
coverage, Is contained in the appendix
to this part. Any addltional
determinations of coverage will be
publJed in the Fedeal Register.
I51.5 Tensonef noovf e.
A covered jur sdictIon may terminate

the application of SectonS by obtaining
the declaratory Judgment described inSection 4to) of the AcL

I 51A Poewca setunkt.
All political subunits within a covered

jurisdiction (e.g. counties, cities, school
districts) are subject to the requirement
of SeclIon 3.
gl.?u Ptstcepales

Certain atyUe ofpoliic pUrtle
ar subject to the preclearance
rquirement of Section S. A change
effecting voung ffoected by a political
party Is subject to tha cPrerance
req = 1 innt(l If the relate to e

and (2) If the rt is acting Under
authority a d atyot ImplicitUy granted
byea covee jiurkditon.or political
subunit subject to the predleaance
re11uireme001t of Secto h. &v- example.cheap$ with respc to she recruitmnt
o Of members, the ondu of

pou caawnas. sd the drafting of
p" platforms are not subject to the
proearesnce requremenL. with
mopdto the duct of pimry
elections at which party nomaees,
deleptes to party conventions, or party
officials are cboen are oubct to te,
preclearnce requirement o Section S.Where a ppropriate the term
"urdadictlon" (but not "covered
jadic"on Indudas politicl parties.

(a) Th Attorney General shall have
0 days I which to interpose an

objecdool toa ubiitted change

(b) Uxcept a Vocified I i IIS
SIX. ad 51 Ot 11.day period shall
commnM upon receipt by the
Department of justice of a esubmiion.(€) The s-do), period " att soe
c4end ak witthe day of recipt of
the submieon not aomt" if

day of the period should fall on a
Saturday. Sunday. any da) designated
as n holiday by the President or
Congress of the United States, or any
other day that is not a day of regular
business for the Department of justice,
the Attorney General shall have until
the close of the next full business day in
which to interpose an objection. The
date of the Attorney General's response
shall be the date on which it is mailed to
the submitting authority.
11.5 Requirement o ecton for

declaratory udement or submission to the
Atorney Oeneal.

Section S requires that. prior to
enforcement of any change affecting
voting, the jurisdiction that has enacted
or seeks to adminisler the change must
either (1) obtain a judicial determination
from the U.S. District Court for the
District of Columbia that denial or
abridgment of the right to vote or,"
account of race, color, or membership In
a language minority group is not the
purpose and will not be the effect of the
change or (2) make to the Attorney
General a proper submission of the
change to which no objection is
interposed. It is unlawful to enforce a
change affecting voting without
obtaining preclearance tinder Section &
The obligation to obtain suc.
preclearance is not relieved by unlawful
enfdorement.

551.10 Mild to bng OWL
Submission to the Attorney General

does not affect the right of the
submitting authority to bring an action
In the U.S. District Court for the District
of Columbia for a declaratory judgment
that the change effecting voting does not
have the prohibited discriminatory
purpose or effect.
J ii.11 Soopeofequirelment.

Anyche ne affecting voting. even
though it appears to be minor or
Indirect, even though it ostensibly
expands voting rihts, or av though it
is designed to remove the elements that
caused objection by the Attorney
General to a prior submitted change.
must meet the Section 5 precloeance
requirement

5t.l2 Exampoesof laes.
Changes effecting voting include, but

are not limited to. the following
examples:

(a) Any change In qualifications at
elgbilIty for voting.

i Any change concerning
reistrati. bUotiln sad the o tin
of votes and any change concerning
publicity for or assistance in registration
or voting.

(c) Any change with respect to the use
of a language other than English in any
nsp"cl of ihr vlc:oral prtiress

(d) Any cange in the boundaries of
voting precincts or in the location of
polling places.

(e) Any change In the constituency of
an official or the boundaries of a voting
unit (e.g.. through redistricting.
annexation, deannexation.
incorporation, reapportionment.
changing to at-lare elections from
district elections, or changing to district
elections from atlarge elections).

(1) Any change in the method of
determining the outcome of an election
(e.g, by requiring a majority vote for
election or the use of a designated post
or place system).

(g) Any change affecting the eligibility
of persons to become or remain
candidates, to obtain a position on the
ballot In primary or general elections, or
to become or remain holders of elective
offices.

(h) Any change in the eligibility and
qualification procedures for independent
candidates.

(i) Any change in the tem of an
elective office or an elected official or in
the offices that are elective (eg. by
shortening the tem of en office.
changing from election to appointment
or staggering the terms of offices).

U) Any change affecting the necessity
of or methods for offering Issues and
propositions for approval by
referendum.

(k) Any change affecting theight or
ability of persons to participate in
political campaigns which Is effected by
a jurisdiction subject to the requirement
of section -

651.12 Recuren raclee.
Where a Jurisdiction Implements a

practice or procedure periodically or
upon certain established comngencies,
a change occurs (1) the first time euch a
practice or procedure is Implemented by
the jurisdiction. (2) when the manner In
which such a practice or procedure is
Implemented by the Jurisdiction is
changed, or (3) when the rules for
determining when such a practice or
procedure wIll be implemented are
changed. he MafIlre of the Attorney
General to object to e recurrent practice
or procedure coostitutes preclearonce of
the future use of the pracice or
procedu r if Its recurrent nature is
cdearly sut ed or described in the
submisson or is expresaly recognLzed in
the fial response of the Attorney
General on the merits of the subm1i.
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1 51.14 Ensbtlng IgleslatIon and
contingent or nonunilorfin requirements.

(a) The frl,.li-e of the Attorney
Conri,! lo inlrpose uri objection to
legisla:io. (l) that enahles or permits
polillc+' subucits to institute a voting
change :'. 2J that resrtires or enables
polilcet subunits to Instilue a voting
change upor, bome future event or if they
satisfy certain criteria does not exempt
the pcili.,'si subunit i,.elr train the
rnqlare..,Lot to obtain preclearmnce
when it ea or Is required to institute
the cha-.ge in question, unless
imp enie..tati'n by the subunit is
expiictly included end described in the
submission of su-ch parent legislation.

(b) Such legislation Includes for
example, (1) legislation authorizing

countiess, cities, or school districts to
Institute any of t]e changes described In
# 51.12,12) legislation requiring a
poliulcel subunit that chonses a certain
form of government to fellow specified
election procedures, (3) legislation
requiring or authorizing political
subunits ofi certain size or a certain
location to institute specified changes.
(4) legislation requiring a political
subunit to follow certain practices or
procedures unless the subunit's charter
or ordinances specify to the contrary.
S51.1 Miinctlonbethveen changes in
procere aid changes In substnc.

The failure of the Attorney General to
Interpose en objection to a procedure for
institutng a change affecting voting
does not exempt the substantive change
from the preclearance requirement. For
example. if the procedure for the
sppro'-al of an annexation is changed
from city council approval to approval
In a referendum. the preclearance of the
new procedure does not exempt an
annexation accomplished under the new
procedure from the preclearance
requlremenL
* 51.15 Cousi-ordered cags

Changes ale Ung vodng that am
specifically or -d by a Federal court
as a result of the court's equitable
Jurisdiction over an adversary
proceeding are not subject to the
preclearance requirement of Section 5.
However, subsequenl c qas
necessitated by the court order but
decided upon by the jurisdiction are
subject to the preclearance requirement.
For example. although a court.ordered
disticting plan may not be subject to
the preclearanca requirement, changes
In voling precincts and polling places
made necessary by the new plan remain
subject to Section 5.

f1.17 Request for notlifeation
concerning voi litigation.

A iirisdirtion subiecl to the
preciutiuit requiicnlticr of Switia, 5
that becomes involved in any litigation
concerning voting is requested promptly
to notifl. the Assitnil Atlorney
General. Civil Rights Division.
Department of justice. WasYington. D.C.
20530. Such notification will not be
considered a submission under Secticn
5.

Subpart B-Procedures for
Submission to the Attorney General
I 51.16 Form of submissions.

Submissions may be made in letter or
any other written form.
1 51.15 Time of submissions.

Changes affecting voting should be
submitted as soon as possible after they
become final.
J 51.20 Premature suenisetous.

The Attorney General will not
consider on the merits (a) any proposal
for a change affecting voting submitted
prior to final enactment or
administrative decision or (b) any
proposed change which has a direct
berlin on another change affecting
voting which ha not received Section 5
preclearance. However, with respect to
a change for which approval by
referendum, a State court or a Federal
agency is required, the Attorney General
may make a determination concerning
the change prior to such approval if the
change is not subject to alteration In the
final approving action and If all other
action necessary for approval has been
taken. .
1 51.21 Party and udltlo responsile
t makIng submiaslow
(a) Changes affecting voting shall be

submitted by the chief legal officer or
other appropriate official of the
submitting authority or by any other
authorized person on behalf of the
submitting authority. When one or more
counties or other political subunits
within a Stale will be affected, thexState
may make a submission on their behalf.
Where a State is covered as a whole.
State legislation (except legislation of
local applicability) or other changes
undertaken or required by ts,'. State
shall be submitted by the State.

(b) A change effected by a political
party (see I 51.7) may be submitted by
an appropriate official of the political
party.

I S11M Asdrees for sawmlaalon
Changes affecting voting shall be

mailed or delivered to the Assistant
Attorney General. Civil Rights Division,

Dep-rtmrnl f jish..e. W-shinglr. D C.
20530. The envelope and first page of the
submissive, st ill 1i,' rh'nrly mnrkrd:
Sub.sio;i under Sc::tiun 5 of the
Voting Rights Act.

I 51.23 Withdrawal of eubmilaons.
If while a submission is pending the

submittrd change is repealed, altered, or
declared invaid or otherwise becomes
uiienrorceaHe, tie jurisdiction may
witi druw 'he submission In other
circumstances, a jurisdiction may
withdraw a submission only if it shows
good cause for such withdrawal.

Subpart C-Contents of Submissions
1.24 GOeeral.

(a) The source of any Information
contained in a submission should be
identified.

(b) Where an estimate Is provided in
lieu of more reliable statistics, the
submission should idenliry the name.
position. and qualifications of the
person responsible for the estimate and
should briefly describe the basti-for the
estimate,

(c) Submissions should be no longer
than is necessary for the presentation of
the appropriate inom&Uon and
materials.

(d) A submitting authority that desires
the Attorney General to consider any
Information supplied as part of an
earlier submission may incorporate such
Information by reference by stating the
date and subject mailer of the earlier
submission and identifying the relevant
information.

(e) Where Information requested by
this subpart is relevant but sot known or
available, or ts not applicable. the
submission should so state.
#51.25 Requtredcon nots.

Each submission should contain the
followin&informalion or documents to
enable the Attorney General to make
the required determination pursuant to
Section 5 with respect to the submitted
change affecting voting.

(a) A copy of any ordinance,
enactment, order or regulation
embodying a change affecting voting.

(b) If the change affecting voting is not
readily apparent on the face of the
document provided under paragraph (a)
or Is not embodied In a document, a
clear statement of the change explaining
the difference between the submitted
change end the prior law or practice, or
explanatory materials adequate to
disdose to the Attorney General the
difference between the prior and
proposed situation with respect to
voting.

875
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(c) The name. title, address, and
telephone number or the person making
the submission.

(di The name of the submit ting
authority and the name of the
jurisdiction responsible for the change, If
diffrenr.

(a) If the submisalon Is not from a
State or county, the nae of the county

ad Stake In which the submitting
authority Is localed.

(1) Identification of the parson or body
responsible for msnin the cheee and
the mode of decision (e., act of State
ieglsature. ordinance of city council
administrative dedson by registrar).

(8) A statement Identifying the
statutory or other authority under which
the jurisdiction undertakes the change
and a description of the procedures the
Jurisdiction was required to follow in
deding to undertake the change.

(h) The date of adoption of the change
affecting voting.

(i) The date on which the change is to
take effect.

(0) A statement that the change has
not yet been enforced or administered ,
or an explanation of wi such a
statement cannot be m

(k) Where the change will affect lass
than the entirejurisdicton. an
explanstion of the scope of the change.

(1) A statement of the reasons for the
amT statement of the anticipated

affect of the clang on members of
racial or laguage minority Irompe.

(a) Astatement IdentliM any past
or pending litigation cocering the
change or related voUng practices.

(a) A statement that the prio practice
has been proceered (with the date) or is
not subject to the precearance
requirement and a statement that the
pcure for the adoption of the change

ssben predleared (with the data) or is
not subject to the precuaranice
requirement, or an explanation of why
such statements cannot be made.

(p) Other Information that the
Attorney General determine is required
for an evaluation of the purpose or effect
or the change. such Informtlion may
include item listed In j esu and is
moat likely to be needed with respcI to
redistr~cn annexaoa and other
complex changes. in the interest of time
such Information should be furlbed
with the initial submisslon relating to
voting changes of thi type. When sch
information I. rIquired but not

prov ithe Attorney General shall
notify the submitting authority in the
mawn provided In I5.35
0111.5 sgmplementiat oe"W.

Review by the Attorney General will
be facli taled if the folowing

information. where pertinent. Is
provided In addition to that required by

(a) (emorophic information. (1)
Total and voting age population of the
affected area before and after the
change by race and language group. 11
such information Is contained In
publications of the U.S. Bureau of the
Census. reference to the appropriate
volume and table is sufficient.

(2) The number of registered voters for
the affected area by voting prednct
before and after the change, by race and
language group.

($) Any estimates of population, by
race and language Sroup. made In
connection with she adoption of the
change.

(b) Mops. Where any change is made
that revises the contitutency that elects
any office or effects the boundaries of
any geographic unit or units defined or
employed for voting purposes (e.g..
redistricting, annexation, change from
district to at-larSe elections) or that
changes voting precinct boundaries,
polling place locations, or voter
reSistration mles. mapa in duplicate of
this area to be affected. containing the
following information:

(1) Tbe prior and new bound of
the voting unit or units.

42) The prior and new boundarims of
voting precincts.

(2) The locion of racial and language
minority group.

(4) Any atural boundaries or
geographical features that influenced the
selection of boundaries of the prior or
new units.

(8) The locition of prior and new
polling places.

(0)The location of prior and new
voter registration site.

(c) Election tefutnA Where a changE
may affect the electoral influence of a
racial or lanuge minority group,
returns of primary and general elections
conducted by or in the jursiction.
containing the following Information.

(1) The name of each candidate.
12) The race or langae group of each

candidate, If known.
(3) The position sought by each

candidate.
(4) The number of vote received by

each candidate, by votinJ precinct.
(5) The outcome of esc contest.
(0) The number of registered voters.

by race and lang e Soup, for each
voting precinct for which elcion
returns a furnished. Information with
respect to elections beld d" the last
ton years wi normal en be sallit.

(d)L~v w u~o.Wbaisa change
IsMadea affecting the a" of the lnug

of a lang oe minority group In the
electoral process, Information that will

enable the Attorney General to
determine whether the change is
consislerl wilh he minority lunguage
requirements of the Act. The Attorney
General's interprelation of the minority
language requirements of the Act is
contained In Interpretative Guidelines:
Implementation of the Provisions of the
Voting Rights Act Regarding Language

lntorily Groups. 28 CFR Part 55.
(e) Publicity ond porticipotion. For

submissions nvolving controversial or
potentially controversial changes.
evidence of public notice, of the
opportunity for the public to be heard.
and of the opportunity for interested
parties to participate In the decision to
adopt the proposed change and an
account of the extent to which such
participation, especially by minority
group menbers. In fact took place.
Examples of materials demonstrating
public notice or participation include:

(1) Copies of newspaper articles
discussing the proposed change.

(2)Coples of public notices that
describe the proposed change and Invite
public comment or participation in
hearings or that announce submission to
and Invite comments for the
consideration of the Attorney General
and statements regarding wbm such
public notices appeared (e.g.,
newspaper. radio, or television, posted
in public buildings, sent to identified
Individuals or groups).

(3) Mnutes or accounts of public
earinis concerning the proposed

change.
(4) Statemet. speeches, and other

public communications concerning the
proposed change.

(6) Copies of comments from the'
general public.

(a) Excerpts from legislative Journals
containing discussion of a submitted
enactment, or other materials revealing
its legislative purpose.

() Minority rop contoc. For
submissions from jurisdictions having a
significant minority population, the
names, addresses, telephone numbers.
and organization al iation (if any) of
racial or language minority group
members who can be expected to be
familiar with the proposed change or
who have been active in the political
process.

Slubpat D-Comenuicatlone From
Ind~rdiuat and Groupa

ia It Wes rdeseone

Any Individual or group may send to
the Attone Genera i|forl.8Uton
concernLn a change effectim voting In
a Jurdiction to which Section 3 applies.
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(a) Communications maj be in the
form of a letter sttir.8 the rtame
address. und tatcplao:ne nu-nb-r of the
individual or Vup. desc.-bing the
alleged change afTecting %,' I!ng end
settiLng forth evidence re gping whether
the change has or does ut have a
dsac'iminatory purose or effect, or
simply bringing to the attention of the
Attorney Gener,- the fact that a voting
change has oct -ed.

(b) The comn.,, ctions should be
mailed to the Assistant Attorney
General. Civil Rights Division.
Department of justice, Washington. D.C.
Z5. The envelope and first page
should be marked: Comment under
Section 5 of the Voting Rights Act.

(c) Comments by individuals or groups
concernfig any change affecting voting
may be sent at any time; however,
Individuals and groups are encouraged
to comment as soon as they learn of the
change.

(d) Department of justice officials and
employees shall comply with the request
of any Individual that his or her identity
not be disclosed to any person outside
the Department. to the extent permitted
by the Freedom of Information AcL. 5
U.SC. 52. In addition, whenever it
appears to the Attorney General that
disclosure of the identity of an
Individual who provided information
regarding a change affecting voting
"would constitute a clearly unwarranted
invasion of personal privacy, under 5
U.S.C. 52(b)(6), the identity of the
individual shall not be disclosed to any
person outside the Department.

(a) When an individual or group
desires the Attorney General to consider
information that was supplied in
connection with an earlier submission, it
Is not necessary to resubmit the
information but merely to identify the
earlier submission and the relevant
Information.

I 1.3 Acon ooosmunicevons boa
sivlduals or groue.
(a) If there has already b-en a

subMISSiOD received of the chan
affecting voting brought to the attention
of the Attorney General by an individual
or oop. any evidence from the
individual o' group shaH be consIdered

slon with the materials submitted and
materials results from any
Investipton.

(b) If such a submission has not been
received, the Attorney General shall
advise the appropriate jurisdiction of the
requirement of section s with respect to
the change in question.

t5l.f CommunictlIons cotcernJng
voUnsg st.

ld;vi,,jnls und groups urv urged to
notify the Assistant Attorney General
Civil Rights Division, of litigation
once, ring voting in jurisdictions
subjcLt to the requirement of Section 5.
1 5 13 Establishment and maintenance at
registry of bIntweed bdlvidusta and
groups.

The Attorney General ahall establish
and maintain a Registry of Interested
Individuals and Groups, which shall
contain the name and address of any
individual or group that wishes to
receive notice of Section 5 submissions.
Information relating to this registry and
to the requirements of the Privacy Act of
1974, 5 U.S.C. 652e el seq.. is contained
in Justice/CRT-004, 43 FR 44876 (Sept.
28.1978).

Subpart E-Processing of
Submissions
161.31 NoUcatorelstrontsconrning
subrnissions.

Weekly notice of submissions that
have been received will be given to the
Individuals and groups who have
registered for this purpose under I 51.30.
§SI.32 Expedtedcondr smtion.

(a) When a submitting authority Is
required under State law or local
ordinance or otherwise finds it
necessary to implement a change within
the e0day period following submission
it may request that the submission be
given expedited consideration. The
submission shetuld explain why such
consideration is needed and provide the
date by which a determination is
required.

(b) Jurisdictions should endeavor to
plan for changes in advance so that
expedited consideration will not be
required and should not routinely
request such consideration. When a
submitting authority demonstrates good
cause for expedited consideration the
Attorney General will attempt to make a
decision by the date requested.
However, the Attorney General cannot
guaranlee that such consideration can
ie Siven.

(c) Notice of the request for expedited
consideration will be given to intereted
parties registered under 1 51.30.
561.33 Orspoalillof inappropiate
subrisaldona

The Attorney Goal will make no
response on the mlts with respect to
an inappropriate submission but will
notify the submitting authority of the
inappropriateness of the submission.
Such notlficetioa will be made as
promptly as possible and no later than

the 60th day following receipt and v,,ll
Include an explanation of the
inuppropriuh.ncs ut thc .mbinissiuni.
lnapprvpriale submssions include the
submission of changes that do not affect
voting (see, e.g., 6 51.12), the submission
of standards, practices, or procedures
thEt have not been changed (see. e g..
If 51.4. 51.13), the submission of
changes that affect voting but are not
subject to the requiremen' of Section 5
(see, e.g., I 51.16). premature
submissions (see I 51.20). and
submissions by jurisdictions not subject
to the requirement of Section 5 lsee
II 51., 51.5).

* 61.34 Release of information concerning
submissions.

The Attorney General shall have the
discretion to call to the attention of the
submitting authority or any interested
individuasor group Information or
comments related to a-submission.

161.35 Obtaining Information trom.t"e
submitng au wity.

(a) If s submission does not satisfy the
requirements of 1 51.25, the Attorney
General shall request such further
Information as Is necessary from the
submitting authority and advise the
submitting authority that the W00day
period will not commence until such
Information Is received by the
Department of Justice. The request shall
be made as promptly as possible after
receipt of the original inadequate
submission and no later than the seth
day following Its receipt.

(b) A copy of the request shall be sent
to any party who has commented on the
submission or has requested notice of
the Attorney General's action thereon.

(c) U, after a request for further
Iormation is made pursuant to this
section. the information requested
becomes available to the Attorney
General from a source other than the
submittg authority, the Attorney
Gener shall promptly notify the
submitting authority, and the nO-day
period will commence upon the date of
such notification.

(d) Notice of the request for and
receipt of further Information will be
given to Interested parties registered
under 1 61.30.

I SIM Obalbai iormaon from a tto
(al re Attorney General may at any

tim request relevanwtdformation from
governmental JurisdIcUons and from
interested troupe and individuals and
may conduct any Investigation or other
inquiry that Is deemed appropriate in.
making a determination.

(bs Ifs submission does not contain
evidence of adequate notice to the

877
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cubic, and ihu A.turney Genecibelieve that such notice Is egs'rct:6l !o
a deterniinoitic'i. sacps will be - ,..
the Atornty G;cner.&i in pru..'h p i,
notice Sufficientl invile fistt ivL-td o
affected persons to provide ev.',!.sc,- is
to the presence or absence of a
discriminatory purpose or effect. Te
submitting authority shell be advised
when any such steps are talen.

S1.37 Supplementary subnmtaals.
When a eubmitting authority pro-ides

documents end Information materially
supplementing a submission (or a
request for reconsideration of an
objection) or, before the expiration of
the 60-day period, makes a second
submission such that the two
submissions cannot be independently
considered, the 60-day period for the
original submission will be clculated
from the receipt of the bupplemeitary
information or the second submission.
J .1 Fales to complete aeimisona.

If after Go days the submitting
authority has not provided further
information In response to a request
made pursuant to 1 5.35(a). the
Attorney General. absent extenuating
circumstances and consistent with the
burden of proo under Section 5
described in 1 51.-3(e). may object to the
change. giving notice as specified in
I 51.43,.
I 51J11 3fMds to detarftstoo by

Vie Attorney Oessr,
(a) Section 5 provides for submission

to the Attorney General as an
alternative to the seeking of a
declaratory judgment from the U.S.
District Court for the District of
Columbia. Therefore, the Attorney
General shall make the same
determination that would be made by
the court In an action fore declaratory
judgment under Section 5: whether the
submitted change has the purpose or
will have the effect of denying or
abridging the rightlto vote on account of
race, color, or membership in a language
minority group.

(b) Guided by the relevaim judicial
decisions. the Attorney General shall
bess a determination on a review of
materiel presented by the submitting
authority, relevant information provided
:'bInlividuais or groups, and the results

any Investilation conducted by '.heDepartment of justice.
(c) If the Allorney Gtneral determines

that a submitted change does not have
the prohibited purpose or effect. no
objection shall be interposed to the
change.

(d) If the Attorney General dctrrminos
thai a submitted change has the

a~i''., . -'o; i. iwi¢ [ 'scd La he

e,.1 1,,.hro ..c . ,,f proul in.)
s~b.,en ir.e~ CuThjiy when it aubmits b
-, ,e it. i ie Attcurey (-'ieral Is the

& se C I it wcldd b:' if the ch.inge was
thL ,uriCr of ,i :.ratury judgment
,ction !!the i.F District Court for the
Vivrif.t "-Au!,bia. Therefore, if the
cc ite c'. . t,. uis r;..S' or effect of a
change i. conlliin,; and the Attorney
Cencrd] is unable to determine that the
submitted chr.nge die, not have the
prohibited pupose or effect, an
objech.z; Lhell be 1,iterpuaed to the
change.

* 51.40 Notfcation ot decision ot toobject

(a) The Attornry General shall within
the W-day period allowed notify the
subm iting authority of a decision to
intercuse tit, iobiection to a submitted
clenge affecthng voting.

(b) The notificacn shall state that the
failure of the Attorney General to object
does not bar rubsequenl litigation to
enjoin the enforcement of the change.

(c) A copy of the notification shall be
sent to any party who has cAoimmented
on the submission or has requested
notice or the At torney General's action
thereon.
J 51.41 Failure of the Attorney Gonrd to
respond.

I is the practice and intention of the
Attorney General to respond to each
submission within the 0day period.
However, the failure of the Attorney
General to make a written response
within the 0-day period coinsiitutes
preclearance of the submitted change,
provided the submission is addressed as
specified in I 51.22 and is appropriate
for a response on the merits as
described in 1 51.33.

I 1.42 Roeaxuumnitlon of decision not to

After notification to the submitting
authority of a decision to interpose no
objection to a submitted change
effecting voting hos been given, the
Attorney General may reexamine the
submission if, prior to the expiration of
the 60-day period, information indicating
the possibility of the prohibited
discriminatory purpose or effect Is
received. In ti~ event, the Attorney
General may irterpose sr objection
provisionally and advise the submitting
authority that exsininateon of the change
in light of the newly raised Issues will
coi tinve and th.i s fln..I decision will
be rcnde;ed as soon as possible

I i,1.41 IJiotlli.'.On 01 c. . on tO objecLal ML.. AIlo -i,) G'erer ol. l -ithir,

inteipose s.a oble.t.on. fhe ,"o
the de"., '.n its.A be stie.

(bj rit suji.ting aithorit) .,- be
advised that the Attorney Cenei-i; vlt!
reconsidtr en ob~ectiur, upon .2 "tquest
by the SUbmitting authority.

(cl The soibiliting author sly al, j:l bc
advised 'i itr #!; that notwiihsianding ,ae
objection it may institute an action in
the U.S. District Court for the Dstri( of
Go'umbia for a declaratory iudgmei:
that the charge objected to by :he
Attorney General does n.1 %,cve the
prohibited discriminatory purpose or
effect.

(dJ A copy of the notification shall be
sent to any party who has commented
on the submission or has requested
notice of the Attomry General's action
thereon.

(e) Notice of the decision to interpose
an objection will be given to interested
parties registered under 1 51.30
J 51.44 Request for reconsideration.

(a) The submitling authority may at
any time request the Attorney General
to reconsider an objection.

(b) Requests may be in letter or any
other written form and should contain
relevant information or legal argumer.t.

(c) Notice of the request will be given
to any party who commented on the
submission or requested notice of the
Attorney General's action thereon and
to Interested parties registered under
1 51.,30. In appropriate cases the
Attorney General may request the
submitting authority to give local public
notice of the request.

1 1.46 Reconaldeaton ooblection at
9w insistence of We AttorMey General.

(a) Where there appears to have been
a substantial change in operative fact or
relevant law. an objection may be
reconsid, red, ift is deemed
appropriate. at the inlistence of the
Attorney General.

(b) Notice of such a decision to
reconsider shall be given to the
submitting authority. to any party who
commented on the submission or
requested notice of the Attorney
General's action thereon. and to
interested parties registered under
I l30. sn4 the Attorney General shall
decide whether to withdraw or to
continue the objection only after suc.
persona have ked a reasonable
opportunity to comment

S51.44 Conteeneeo.
(a) A submitting authority that hoe

requested reconsideration of an
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objection pursuant to 1 51.44 may
request a conference to produce
information or legal iir-umcnt in suppur'
of reconbidetution.

(b) Such a conference shall be held at
a location determined by the Attorney
General and shall be conducted in an
informal mannes.

(c) Wi:n a submitting authority
requests such a conference, individuals
or groups that commend on the change
prior to the Attorney Generals objection
or that seek to participate in response to
any nc'ice of a request for
reconsideration shall be notified and
given the opportunity to confer.

(d) The Attorney General shall have
the discretion to hold'separate meetings
to confer with the submitting authority
and other interested groups or
ndividual,.

(e) Such conferences will be open to
the public or to the press only at the
discretion of the Attorney General and
with the syreement of the participating
parties.
* 51.47 Decison after reconsideration.

(a) The Attorney General shall within
the 0-dly period following the receipt
of a reconsideration request or following
notice given under I 51.45(b) notify the
submitting authority of the decision to
continue or withdraw the objection.
provided that the Attorney General shall
have at least is days following any
conference that Is held In which to
decide. The reasons for the decision
shall be stated.

(b) The objection shaU be withdrawn
if the Attorney General Is satisfied that
the change does not have the purpose
and will not have the effect of
discriminating on account of race, color.
or membership in a language minority
group.

(cr) 1 the objection is not withdrawn.
the submitting authority shall be
advised that notwithstanding the
objection it may institute an action In
the US. District Court for the District of
Columbia for a declaritory judgment
that the change objected to by the
Attorney General does not have the
prohibited purpose or effect.

(d) A copy of the notification shaU be
sent to any party who has commented
on the submission or reconsideration or
has requested notice of the Attorney
General's action thereon.

(a) Notice of the decision after
reconsideration will be given to
Interested parties registered under
1 51.30.

# 51.44 Absence f iudtcW r .
The decision of the Attorney General

not to object to a submitted change or to
withdraw an objection is not

reviewable. However, Section 5 slates:
"Neither an affirmative indication by the
Atlorriy Criral that no objet.tion will
be made. nor the Attorney General's
failure to object, nor a declaratory
judgment entered under this section
shall bar a subsequent action to enjoin
enforcement of such qualification,
prerequisite, standard. practice, or
procedure." '

5 1.49 Records con.erni ibmlslons.
(a) Section 5 files: The Attorney

General shnll maintain a Section 5 file
for each submission, containing the
submission. related written materials,
correspondence. memoranda.
investigative reports, notations
concerning conferences with the
submitting authority or any interested
Individual or group. and copies of any
letters from the Attorney General
concerning the submission.

(b) Objection files: Brief summaries
regarding each submission and the
general findings of the Department of
Justice investigation and d,.cis!on
concerning it will be prepared when a
decision to interpose, continue, or
withdraw an objection is made. Files of
these summaries. arrenged by
Jurisdiction and by the date upon which
such decision is made, will be
maintained.

(c) Computer file: Records of all
submissions and of their dispositions by
the Attorney General shall be
electronically stored and periodically
retrieved in the form of computer
printouts.

(d) The contents of the above-
described files shall be available for
inspection end copying by the public
during normal business hours at the
Civil Rights Division. Department of
Justice, Washington. D.C. Materials that
are exempt from Inspection under the
Freedom of Information Act, S U.S.C.
552(b), may be withheld at the discretion
of the Attorney General.
Communications from individuals who
have requested confidentiality or with
respect to whom the Attorney General
has determined that confidentiality is
appropriate under 15.27(d) shall be
available only as provided by I 51.27(d).
Applicable fees. If any. for the copying
of the contents of these des are
contained in the Department of Justice
regulations implementing the Freedom
of Information Act. 28 CFR 16.9.

Subpart F-6silew
551.60 Erforcet by fse Attorney
OemaL

(a) The Attorney General is
authorized to bring civil actions for
appropriate relief against violations of

the Act's provisions, including Sec ion 5.
See Section 12(d).

Ili) Cerlain viol.itinn miiy b4! suhijc c
to criminal sanctions See Sections 12
(a) and (c).
1 11.51 Enforement by private parties.

Private parties have standing to
enforce Section 5.
Subpart G-Petition To Change
Procedures
51.12 WhomsypeUtion.

Any jurisdiction or interested
individual or group may petition to have
these procedural guidelines amended.

151.53 orm of peti. -
A petition under this subparl-may be

made by informal letter and shall state
the name, address, and telephone
number of the petitioner. the change
requested, and the reasons for the
change.

551.54 0apoastonof peuon.
The Attorney General shall promptly

consider and dispose of a petition under
this subpsrt and give notice of the
disposition, accompanied by a simple
statement of the reasonsto the
peUtioner.

Appendix-Jursdctioms Coe"e Uader
Section 4(b) of th Votilg RItt Act. 4s
Amended

The preclearance requirement of Section 5
of the Voting Rights Act, as amended, applies
its the following jurisdiction. The date In
parentheses is the date that was used to
determine coverage for the jurisdiction It
foows.

-Alabama (sttewide) (Nov. 1. 1M4)
Alsak (statewide) (Nov. 1, 1972)
Arizona statewidee) (Nov. 1. 1972)

The following Arizona counties wars
covered individuaUy through the use of
earlier dates.)

Apache County (Nov. , 19I8
Cocite County (Nov. 1, 168)
Coconino County (Nov. 1.19M1)
Mobave County (Nov. . 1004)
Navajo County (Nov. 1. IN)
Pima County (Nov. 1.19eOU
Pinal County (Nov. 1 I6)
Santa Cru County (Nov. 1. IN)
Yuma County (Nov. 1. 19064

California (the foUowi% counties only)
Kintgs County (Nov. 1. 0972)
Merced County (Nov. 1. 10711
Monterey County (Nov. 1.168)
Yuba County (Nov. 1. IO6)

Colored (the following county ory)
El Paso (Nov. 1. 1072)

Connm ticut (toh followlng towns only)
Grote Town (Nov. . IM)
Mansfield Town (Nov. 1. I)
Southbury Town (Nov. 3, 166)

Florida (the following counties only)
Collier County (Nov. 1. 1972)
Hardes County INov. 1. 19721
Ho dry County (Nov. 1. 19721

079
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I tIlsLboeouh County (Nov. 1. 1971)
Monroe County (Nov. 1. 1972)

CenrAin tatelwide) (Nnv. I. lIV)
I I0.Wth 11110 tultidwilv ueIIly umay)

Honolulu County (Nov. 1, 1904)
Idaho [the following county only)

Ejmoro County Nov. . 1"83)
Louisiana (statewide) (Nov. 1. )4)
Massachusetts (the ollowing tows.e only)

Amherst Town (Nov. 1. Ie19)
Ayer Town (Nov. 1. 1983)
Belcherlown (Nov. 1. 1930)
boum Town (Nov. 1. IM)
Harva.d Town (Nov. 1.IM)
Sandwich Town (Nov. 1. IOU)
Shirley Town (Nov. 1. 198)
Sunderland Town (Nov. 1. IM)
Wrentham Town (Nov, 1, 19831

Michigsn (the following toweshipe only)
Buena Vista Townshp (S4ainaw County)

(Nov. 1. 1672)
Clyde Township (Allaga County) (Nov. i,

1972)
Mississippi (tsatwide) (Nov: 1, 1984)
New Hampshire (the tollowlag political

subdivisions ony)
Antrim Town (Nov. 1, IOU)
Onion Town (Nov. 1.2308)
Boscawen Town (Nov. 1. IM)
Mtllsfield Township (Nov, 1. 1908)
Newington Town (Nov. 1, 13)
Ankhaml Crdnt (Nov. 1. I1008
Rindie Town (Nov. 1. IM)
Slewartalown (Nov. 1. IM)
Stratford Town (Nov. 1. 1838)
Unity Town (Nov. 1, 2i8)

Now York (the folkwing counties only)
ro"x County (Nov. 1. 1M)

Klns County (Nov. I. to3)
New York Cou ty (Nov. I, iol"

Nonh Caroln (IM ronowin c, lw only)
Anton Conty (Nov. 1. 1984)
Beavlort County (Nov. 1, 194)
Betle County (Nov.1. 1lo)
Dladen County (Nov. 1, 184
Camden County (Nov.2. IM4)
Colwell county (Nov. I. 1384).
Chowan County (Nov.,%. i98)
Cleveland County (Nov. I, im
Graveon County (Nov. 2,1 94)
Cumberland County (Nov. 1. 1)
,dscombo County (Nov. 1. 1i9)

Franklin County (Nov. 1. 1984)
Galton County (Nov. 1.1 4)
Gate* County (Nov. 1. IM4)
Gravl Count (Nov. 1. 1O4)
Green# County 4Wo. 2. 111101)

SCufoed County (Nov. 1. 194)
Halifax County (NOV. 2. 194)Horel ll County (Nov. I. 1984
Hartford County (Nov, . 1IM4
Hoke County (Nov. 1, IM4)
fcks Conty (Nov. 1, 194)
LAe County (Nov. 1. Is7)
Lea COUtty (Nov, 1. 14)

Martin CAty (Nov. 1, 1"4)
Nash Counly (Now. t. 194)

a onanI CountY (Nov. 1. 114)
Pnlow -,,ou (Nov. 1 UM)PS q 0 -nk C~u&V Pkv . 1 iPerqtna County (Nov. J. IM )
Pri County (Nov. 1. 1984

Rosion. County (Nov. 1. t 8m)
cOkilngham dCvoly |Nov. st, L )•ct s a.d Comm (owv. L. jmj,

Unijo County (Nov. 1. 19041
Vance County (Nov. 1. 1e41
WnshinsItn Cnunly |Nvw. 1.10tH) " "
WnyII. ( .ilsy tNuv. I. I114)
Wileson County (Nov. I. 184)

South Carola (Statewide) (Nov.I. IM)
Souti Dakota (the foUowini counUes only)

Shafo County (Nov. 1. 1903)
Todd Cosaty (Nov. . 1971

Texas (statewide) (Nov. 1. 1972)
Vilrnta (atewide) (Nov. 1. 1034)
WyoMa (the tollowla oomnty only)CASONII County (Nov. L. so")

PS OM 85-a Pled 14: 95 eel
amus4,m 4sel-uI
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DEPARTMENT OF JUSTICE

28 CFR Part 51

Proced u re for the Admlitraston of
Section 5 of the Voting Rights Act of
16S; Revision of Procedurer;
Corcton
AECY: Department of Justice.
ACTWt Final rule; correction.

Federal Register / Vol. 48. No. 19 I Thursday. January 29. 1981 1 Rules and Regulations 9571

SUMMARY: The Attorney Gene'ral ~ 4 In I 51,14[a (appenrinS at 46 FR

published as a final rule, effective g first Column). in the third tine

January 5. i145. a revision of 28 CFR, -permists" should read "permits" and in

Part 51. (Procedures for the the sixth tine "institue" should read
-i nstntute. c

Voting Rights Act of 1965, as amended)
IER I)oc. 81-1zs. ,ppearing at 46 FR 870
January s. 1981l. That rule requires
correction and is corrected as shown
below,

EFFECTIVE ATIE: January 5.1981

FOR FURTHER INFORMATION CONTACT:

Davd I. Hunter. Attorney. Voting
Section. Civil Rights Division.
m)s'parlment if 11,%lice, Washington, D.C.
Z.)5:). (202) 724- 7189.

1. The rl;je is assigned Attorney
(;en.ira, Order No. gZl-80.

Z. In the Table of Contents, the
headings for II 51 217 and 51,28 (both
,ipped ring at 461 IR 873, first column]
%houl be changed to corresputd to the
heaidings as set forth in the text of the
role.

3. (a) 11he heading to 1 51.45
appearing at 4i FR 873, first column .id
ja78, third ct)lumi shuu)J read 1 51 45
Reronsideraltinu of objection it the
inst:,ni.f' of ihe Attorn General"

Litit, I 5t.45(a) (appearing at 46 FR
S. third column), in the fifth line
"inxsistsarice" should read "instance."

5. In numbered clause (6) Of paragraph
l..l of I 51.20 appearingn ;i t 46 FR 878.
second column). the phrase 'for which
election returns a furnished' should
ruid 'fijr shich election returns are
furishel *'

8 in I si3mid). the third line
tappe,'ring at 46 FR 878. second colunl

should reid "prohibited purpose or
pffest. in" ir rather than "prohibited
purpose or effecl. wd"

7. In the Appendix. in the list of North
tirhri.u iunties in which the
pechC ,1rdf:lu requirement of Sertion 5 of

1h, voting Rights Act applies (appearing
,t 4t; FR twlO. first column) "Graven
county y shiuuld read Craven County.'

SOO"e 1. Witkiisofl.

I.,l~t~ 
r, u~c,ederoliesis'tc 

•

t/.sii¢n Orrvr 1.4 /le/'nale)

WL |. J,1.34b? V-1- I"1.2t% Il O t

DOJ. M-OS
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Attachment B

Vine 38-Jdkl AdmiWeria

86.33 ifmmmt by the Attoeyw Oer-AL

3 ro -edur. e .Id Pw9
Slid Proosiure.

I .9

PART S--4MPLEMENTATION OF THE
PtOVISIONS OF THE VOTING

- RIGHTS ACT REGARDING LAN.
GUAGE MINORITY GROUPS

-1pa A f-s-of Preieb

65.1 Defnl~sm
15.2 Purpose: e.ndaida for meamarla

compliree.
1.3 Sttutory requlnemeats.

6.4 ffetI ve date: Ist of covered jurbw€.
lons. ,

16.6 Coverage under Secton 41K4.
5.6 Coverage under Seetn 0(c).
"5.7 Termination of coverage.
".4 Relationship between Secton 4(fx4)

and Section 203(e).
$6.9 Coverage of p6l1UWl units within a

county.
55.10 Types of elecons cover

06.11 Genea.
'6.12 Language used for written material.
65.13 Language mead for oal assistance

and publicity.

- h-Mist tenagg Mate, .ed

65.14 General.
55.15 Affected acMes.
65.16 Stadards and proof of compliance.
15.17 TarseUan.
65.16 Provision of minority language mat.

rials and assisted.
5.It Written mater .

61.20 Oral assistance and publiity.
55.21 Record keeping.

s5bpert I-Pedewmes
SS.22 Requirements of Setion 6 of the

Art.

AWoI5 z,-Jurimdcuons coverd under am.
4(fX4) and 303(c) of the VoUng Rights
Act of IOU. as amended by the Voting
Rights Act Amendments of 106.

Avrfotrrr. I U.S.C. 801. U U..C. WS.610. Pub. L W4-73.
Souae Order No. 655-76. 41 PR 20MS.

July 30. 1976. unless otherwise notod.

Subpart A-General Previlens

lot purposes of ti n.-
(a) "Act" means the Voting Rights

Act of 1N5. 79 Stat. 437. as amended
by the Voting Rights Act Amendments
of 1970. $4 Stat. 314. and the Voting
Rights Act Amendments of 1975, Pub.L 94-73, 42 U.S.C. 1973 eL seq. Section
numbers, such as "Section 14(cX3),"
refer to the Act.

(b) "Attorney Oeneral" means the
Attorney -Oenerl of the United
States.

(c) "Language minority" or "Len-
ruage minority group" means persons
who are American Indian. Asian
American, Alaskan Natives. or of
Spanish heritage. Sections 14(cX3),
203(e). lot the purposes of the Act the
following Asian American groups are
considered language minority groups:
Chinese Americans. Flipino Amer-
cons. Japanese Americans, and Korean
Americans. As used in this Part, "ap-
plicable language minority group"
refers to the group or grups listed In
the detenminatlons as to coverage pub-
lished In the FlPEDZL Raiozam. As
used In this Part. each of the seven
following Sroups is considered a
"single language minority group":
American Indians. Alaskan Natives.
persons of Spanish heritae. Chinese
Americasm lipino Americans. Japa.
nese Americans. and Korean Amer-
cans.

(d) "Political subdivision" means:
0" any county or parish. except
that where registration for voting is
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not conducted under the supervision
of a county or parish, the term shall
include any other subdivision of a
State which conducts registration for
voting." Section 14(cX2).

155.2 '?surpose; standards for measuring
compliance.

(a) The purpose of this Part Is to set
forth the Attorney General's Interpre.
station of the provisions of the Voting
Rights Act, as amended by Public Law
94-73 (1975). which require certain
States and political subdivisions to
conduct elections in the language of
certain "language minority groups" in
addition to English.

(b) In the Attorney General's view
the objective of the Act's provisions is
to enable members of applicable Ian-
guage minority groups to participate
effectively In the electoral process.
This Part establishes two basic stand-
ards by which the Attorney General
will measure compliance: (1) That ma-
terials and assistance should be pro-
vided In a way designed to allow mem-
bers of applicable language minority
groups to be effectively Informed of
and participate effectively In voting.
connected activities; and (2) that an
affected jurisdiction should take all
reasonable Steps to achieve that goal.

(c) The determination of what is re-
quired for compliance with Section
4(fX4) and Section 203(c) Is the re.
sponsibility of the affected Jurisdic-
tion. These guidelines should not be
used as a substitute for analysis and
decision by the affected jurisdiction.

(d) Jurisdictions covered under Sec-
tion 4(fX4) of the Act are subject to
the preclearance requirements of Sec-
tion S. See Part 51 of this Chapter.
Such Jurisdictions have the burden of
establishing to the satisfaction of the
Attorney General or to the United
States District Court for the District
of Columbia that changes made in
their election laws and procedures in
order to comply with the requirements
of Section 4(fX4) are not discriminato-
ry under the terms of Section 5. How-
ever. Section $ expressly provides that
the failure of the Attorney General to
object does not bar any subsequent ju-
dicial action to enjoin the enforcement
of the changes.

I S53

(e) Jurisdictions covered solely
under Section 203(c) of the Act are not
subject to the preclearance require.
ments of Section S. nor is there a Ped-
eral apparatus available for preclear-
ance of Section 203(c) compliance ac-
tivities. The Attorney Generad will not
preclear Jurisdictions' proposals for
compliance with Section 203(c).

(f) Consideration by the Attorney
General of a jurisdiction's compliance
with the requirements of Section
4(fX4) occurs in the re iew pursuant
to Section 5 of the Act of changes with
respect to voting. In the consideration
of the need for litigation to enforce
the requirements of Section. 4(fX4).
and in the defense of suits for termi-
nation of coverage under Section
4(fX4). Consideration by the Attorney
Oeneral of a juMisdiction's compliance
with the requirements of Section
203(c) occurs in the consideration of
the need for litigation to enforce the
requirements of Section 203(c).

(s) In enforcing the Act-through
the Section 5 preclearance review
process, through litigation, and
through defense of suits for terminal.
tion of coverage under Section
4(fX4)-the Attorney General will
follow the general policies set forth in
this Part.

(h) This Part is not intended to pre-
clude affected Jurisdictions from
taking additional steps to further the
policy of the Act. By virtue of the Su-
premacy Clause of Art. VI of the Con-
stitution. the protisions of the Act
override any Inconsistent State law.

gI .S. atutory requirements.
The Act's requirements concerning

the conduct of elections in languages
In addition to English are contained in
Section 4(fX4) and Section 203(c).
These sections state that whenever a
jurisdiction subject to their terms
"provides any registration or voting
notices, forms, instructions, assistance.
or other materials or information re-
lating to the electoral process. Includ.
ing ballots, It shall provide them in
the language of the applicable lan.
guage minority group as well as in
0 * "English. 0 * 0"
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155.4
Subpat a-NeUA of Civemloe

1 8.4 affective dst N t severed jure.

(a) The 175 Amendments took
effect upor the date of their enact-
ment. August 6. 1375.

(1) The requirements of Section
4(fX4) take effect upon publication in
the F=nzPA Rzsru of the requisite
determinations of the Director of the
Census and the Attorney Oeneral.
Such determinations are not reviews.
ble in any court.

(2) The requirements of Section
203(c) take effect upon publication In
the FMIRAL RDoirun of the requisite
determinations of the Director of the
Census. Such determinaUons are not
reviewable in any court.

(b) Jurisdictions determined to be
covered under Section 4(fX4) or Sec.
ton 203(c) are listed, together with
the language minority group with re-
spect to which coverage was deter-
mined. in the Appendix to this Part
Any additional determinations of cov-
erage under either Section 4(iX4) or
Section 2)3(c) will be published in the
lqESAL Rismxrn.

U 5-5 Coverage under Sectte. 4(f)(4).
(a) Covetase formuda. Section 4(fX4)

-applies to any State or political subdi.
vision in which (1) over five percent of
the voting-age citizens were, on No-
vember 1. 1372. members of a single
language minority group. (2) registra-
tIon and election materials were pro-
vided only in English on November 1,
172. and (3) fewer than 50 percent of
the voting-age citizens were registered
to vote or voted In the 1972 Presiden.
tat election.

All three conditions must be Wis-
fled before coverage exists under Sec.
Uon 4(fX4).'

(b) Coverage may be ditermlned
with regard to Section 4(fK4) on a
statewide or political subdivision basis.

(1) Whenever the determination Is
made that the bilingual requirements
of Section 4(fX4) are applicable to an
entire State. these requirements apply
to each of the State's political subdivi-
sions as well as to the State. In other

'Coverase k bawd on Sectiom 4(b) third
wnet"n 1. 40e|. a#d 44(M3).

Mle 20-JudkW Admb khar

words, eSh political subdivision
within a covered State is subject to the
me requirements as the State.
(2) Where an entire State is not cov-

ered under Section 4(fX4), Individual
political subdivisions may be covered.
* IA CDe~ under Setws 3().

There are two ways in which cover-
age under Section 203(c) may be estab-
lished. '
- (a) Under the first method, a pre-
liminary determination Is made by the
Director of the Census of States in
which more than five percent of the
voting-age citizens are members of a
aiu..le language minority group the 11-
literacy rate of which, in the particu-
lir State. Is greater than the national
literacy rate. In these States, a par.
ticular political subdivision Is covered
with respect to the State's applicable
language minority group if five per-
cent or more of the voting-age citizens
of the political subdivision are mem-
bers of the applicable language minor-
Ity group.

(b) The second method of establish.
ins coverage Is used with respect to
language minority groups not reached
by the preliminary determination
based on statewide data. Under the
second method, covered political sub-
divisions are those in which more than
five percent of the votings-age citizens
are members of a single language ml.
nority group the illitery rate of
which, In the particular political- sub-
division. Is greater than the national
Illiteracy rate.

(c) For the purpose of determina-
tions of coverage under Section 203(c),
"illiteracy means the failure to com-
plete the fifth primary grade." Section
S03b).

6SO7 Teramasles f covere.
(a) Section "0XE). A covered juris-

diction may terminate coverage under
Section 4(fX4) (via Section 4(s)) by ob-
taining from the United States DI&-
trict Court for the District of Colum-
bia a declaratory Judgment that there
has been nodLscriminatory ume of a
test or device for a period of ten years.
The term "test or device" Is defined in

rhe crtt*ls for o are conuald m
iecton 303(b).



118

Chapter --O perlment ef Justice

Section 4(c) and Section 4(fX2). When
an entire State Is covered in this
regard, only the State. and not individ-
ual political subdivisions within the
State. may bring an action to termi-
nate coverage.

(b) Section 203(c). The requirements
of Section 203(c) apply until August 6.
1085. A covered jurisdiction may ter-
minate such coverage earlier If It can
prove in a declaratory judgment action
In a United States district court, that
the illiteracy rate of the applicable
language minority group is equal to or
leks than the national illiteracy rate.

U 5.8 Relationship between Section 4(f(4)
md Section 203(c).

(a) The statutory requirements of
Section 4(fX4 and Section 203(c) re-
carding minority language material
end assistance are essentially IdenU.
cal.

(b) Jurisdictions subject to the re-
quirements of Section 4(fX4)-but not
Jurisdictions subject only to the re.
quirements of Section 203(c)--are also
subject to the Act's special provisions.
such as Section S (regarding preclear-
ance of changes In voting laws) and
Section 6 (regarding Federal exaLmn-
era). 'See Part 51 of this Chapter.

(c) Although the coverage formulas
applicable to Section 4(fX4) and Sec-
Uon 203(c) are different. a political
subdivision may be included within
both of the coverage formulas. Under
these circumstances. a judgment ter.
minating coverage of the Jurisdiction
under one provision would not have
the effect of terminating coverage
under the other provision.
I $55 Coverage of political units within a

county.
Where a political subdivision (e4.. a

county) is determined to be subJect to
Section 4(fX4 or Section 203(c). all
political units that hold elections
within that political subdivision (e.g..
cities. schob] districts) are subject to
the same requirements as the political
subdivision.

'In addition, a Jurisdiction covered under
Section 203(c) but not under Section 4f4
1s'subject to the Act's special provisions if It
was covered under Section 4(b) prior to the
1375 Amendments to the Act.

155.11

1 56.10 Types of elections oeenAl.
(a) OGneruL The language provisions

of the Act apply to registration for
and voUng in any type of election.
whether It s a primary, general or spe-
cial election. Section 14(cX1). This in.
eludes elections of officers as well as
elections regarding such matters as
bond issues, constitutional amend-
ments and referendums. Federal. State
and local elections are covered as are
elections of special districts, such as
school districts and water districts.

(b) Elections for statewide office. If
an election conducted by a county re-
lates to Federal or State offices or
Issues as well && county offices or
issues, a county subject to the bilin-
gual requirements must Insure compli-
ance with those requirements with re-
spect to all aspects of the election. Le..
the minority language material and as.
sistance must deal with the Federal
and State offices or Issues as well as
county offices or Issues.

(c) Mul ti-county dtricts. Regarding
elections for an office representing
more than one county. e.g., State legis-
lative districts and special districts
that include portions of two or more
counties, the bilingual requirements
are applicable on a county-by-county
basis. Thus, minority language mater.
al and assistance need not be provided
by the government In counties not
subject to the bilingual requirements
of the Act.

Subpart C-Detormining the Exec
Language

M5511 General.
The requirements of Section 4(fX4

or Section 203(c) apply with respect to
the languages of language minority
groups. The applicable groups are indi-
cated in the determinations of the At-
torney Oeneral or the Director of the
Census. This Subpart relates to the
view of the Attorney General concern.
ng the determination by covered ju.
risdictions of precisely the language to
be employed. In enforcing the Act, the
Attorney General will consider wheth-
er the languages, forms of languages.
or dialects chosen by covered Jurisdic.
Uons for use in the electoral process
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enable members of applicable lan.
guage minority groups to participate
effectively in the electoral process. It
Is the responsibility of covered Juris-
dictions to determine what languages.
forms of laluages. or dialects will be
effective.

S55.12 La used for wrlue mauni-
&L

(a) Language minority groups
having more than one language. Some
language minority groups, for exam-
ple. Filipino Americans. have more
than one languse other than English.
A jurisdiction required to provide elec.
tion materials in the language of such
a group need not provide materials In
more than one language other than
English. The Attorney Oeneral will
consider whether the language that is

sed for election materials Is the one
most widely used by the Jurisdiction's
voting-age citizens who are members
of the language minority group.

(b) Languages wth more tan one
written forv. Some languages, for ex-
ample. Japanese. have more than one
written form. A jurisdiction required
to provide election materials in such a
language need not provide more than
one version. The Attorney Oenerl
will consider whether the particular
version of the language that Is used
for election materials Is the one most
widely used by the jurisdiction's
votint-age citizens who are members
of the languse minority group.

(c) Unwritten Languages. Many of
the languages used by language minor-
ity groups, for example, by some
American Indians and Alaskan Na-
Uves, are unwritten. With respect to
any such Inguage. only or] misist-
&nce and publicity are required. Even
though a written form for a language
may exist, a language may be consid-
ered unwritten If It Is not commonly
used In a written form. It Is the re-
sponsibility of the covered Jurisdiction
to determine whither a language
should be considered written or un.
written.

U55.13 lanuage used for ral asi aee
Wa pulitky.

(a) Lanuages ith more than one
dialecL Some languages, for example.

TMe 2.-JudldlI Admhnstrefen

Chinese. have several dialects. Where
a Jurisdiction Is obligated to provide
on] assistance in such a language, the
Jurisdiction's obligation Is to ascertain
the dialects that are commonly wed
by members of the applicable lan-
guage minority group In the jurdic-
Uon and to provide oral assistance in
such dialects. (See 155.20.)

(b) Language minor ty troup#
having more than one Sanguag- In
some Jurisdictions members of an ap
plicable language minority group
speak more than one langumge other
than English. Where a jurisdiction is
obligated to provide or] assistance in
the language of such a group, the ju.
risdiction's obligation Is to ascertain
the Ilnguages that are commonly used
by members of that group in the juris.
diction and to provide orl assistance
In such languages. (See # $5.20.)

Subpart D--inority Lenigueg
Mateials and Assistence

S Mid4 GeasiL

(a) This Subpart sets forth the views
of the Attorney General with respect
to the requirements of Section 4(fX4)
and Section 203(c) concerning the pro.
vision of minority language materials
and assistance and some of the factors
that the Attorney General will consid.
er In carrying out his responslbities
to enforce Section 4(fX4) and Section
203(c). Through the use of his authori.
ty under Section 5 and his authority
to bring suits to enforce Section 4(fX4)
and Section 203(c). the Attorney Gen.
en]J will seek to prevent or remedy dis.
crimination against members of Ian-
guage minority groups based on the
failure to use the applicable minority
language in the electoral process. The
Attorney General also has the respon-
sIbIlity to defend against suits brought
for the termination of coverage under
Section 4(f X4) and Section 203(c).

(b) In dischargint these responsilb..
IWes the Attorney General wHl re-
spond to complaints received, conduct
a his own Initiative Inquiries and sue.

veys concerning compliance. and un-
dertake other enforcement arthitUes.

(el It Is the responsibility of ti". ju.
risdiction to determine wh:m aeions
by It are required for complijuts. with
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the requirements of Section 4(fx4
and Section 203(c) and to carry out
these actions.

*WIlS Affected atvIt"sL
The requirements of Sections 4fX4

and 203(c) apply with regard to the
provision of "any registration or
voting notices, forms. Instructions, a.
sistance, or other materials or Infor-
matlon relating to the electoral proc.
ess. including ballots." The basic pur-
pose of these requirements Is to allow
members of applicable language ml.
nority groups to be effectively In.
formed of and participate effectively
in voting-connected activities. Accord-
higly, the quoted language should be
broadly construed to apply to all
states of the electoral! process, from
voter registration through activities
related to conducting elections. Includ-
ing, for example the Issuance, at any
time during the year, of notifications,
announcements, or other information.
al materials concerning the opportuni-
ty to register, the deadline for voter
registration, the time, places and sub-
ject matters of elections, and the ab-
sentee voting process.

65.16 Standard and proof of esmpli-

Compliance with the requirements
of Section 4(fX4) and Section 203(c) is
best measured by results. A jurisdic-
tion Is more likely to achieve compli-
ance with these requirements if If has
worked with the cooperation of and to
the satisfaction of organizations repre-
senting members of the applicable lan-
guage minority group. In planning ts
compliance with Section 4(fX4) or Sec-
tion 203(c), a jurisdiction may. where
alternative methods of compliance are
available, use leas costly methods if
they are equivalent to more costly
methods in their effectiveness.
I5.17 TretIn.

The term "targeting" Is commonly
ued in discussions of the require.
ments of Section 4(fX4) and Section
203(c). 'Targeting" refers to a system
in which the minority language mate.
rials or assistance required by the Act
are provided to less than all persons or
registered voters. It s the view of the

*5.Il"

Attorney Oeneral that a targeting
system will normally fulfill the Act's
minority language requirements If It is
designed and implemented In such a
way that language minority group
members who need minority language
materials and assistance receive them.

* I18 Provision of minority
mterials and aitance.

Ikms

(a) Mater/tea provided by maiL If
materials provided by mail (or by some
comparable form of distribution) gen-
erally to residents or registered voters
are not all provided In the applicable
minority language, the Attorney Gen-
eral will consider whether an effective
targeting system has been developed.
For example, a separate mailing of
materials in the minority language to
persons who are likely to need them or
to residents of neighborhoods In
which such a need Is likely to exist,
supplemented by a notice of the avail-
ability of minority language materials
in the general mailing (in English and
In the applicable minority language)
and by other publicity regarding the
avsllabilty of such materials may be
sufficient.

(b) Public notice. The Attorney
General will consider whether public
notices and announcements of elector-
al activities are handled in a manner
that provides members of the applica-
ble language minority group an effec-
Uve opportunity to be informed about
electoral activities.
. (c) Registraton. The Attorney Oen-

eral will consider whether the registra-
ton system is conducted in such a way
that members of the applicable lan-
guage minority group have an effec-
tive opportunity to register. One
method of accomplishing this Is to
provide. In the applicable minority
language, all notices, forms and other
materials provided to potential regis
trants and to have only bilingual per
sons as registrars. Effective results
may also be obtained, for example,
through the use of deputy registrars
who are members of the applicable
language minority group and the ue
of decentralized places of registration.
with minority language materials
available at places where persons who
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need them are most Ukely to come to
register.

(d) POUlng ptace activittes The At-
torney General will consider whether
polling place activities are conducted
in such a way that members of the ap.
plicable language minority group have
an effective opportunity to vote. One
method of accomplishing this is to
provide all notices. instructions. bal.
lots. and other pertinent materials and
oral assistance In the applicable mi.
nority language. If very few of the reg-
stered voters scheduled to vote at a
particular polling place need minority
language materials or assistance, the
Attorney General will consider wheth-
er an alternative system enabling
those few to cast effective ballots is
available.

(e) Pubticity. The Attorney General
will consider whether a covered Juris.
diction has taken appropriate steps to
publicize the availability of materials
and assistance in the minority lan.
guage. Such steps may Include the di.
play of appropriate notices, in the mi-
nority language, at voter registration
offices, polling places. etc.. the making
of announcements over minority lan.
guage radio or television stations, the
publication of notices in minority tan'
guage newspapers, and direct contact
with language minority group orgad-
sations.
(Order No. S5-76. 41 PR 2998. July 20.1976. as mended by Order No. 13-77. 42rFR 35170. July 13. £9771
" 55.1 Writen mterhs.
(a) Types of material e. It is the obli.gation of the Jurisdiction to decide

what materials must be provided in a
minority language. A Jurisd/ction re-
qutred to provide minority language
materials is only required to publish in
the language of the applicable lan.
guage minority group materials dis-
tributed to or provided for the use of
the electorate generally. Such mater.
als Include, for example, ballots,
sample ballots., informational materi-
as. and petitions.

(b) Accuracy, completeness. It is as-sential that material provided in the
language of a language minority group
be ciear. complete and accurate. In ex-
amining whether a Jurisdiction has

Title 28-.Juvlilel Adminlsftefien

achieved compliance with this require.
ment. the Attorney General will con-
sider whether the Jurisdiction has con.
suited with members of the applicable
language minority group with respect
to the translation of materials.

(e) Balots. The Attorney General
will consider whether a jurisdiction
provides the English and minority lan.
guage versions on the same document.
Lack of such bilingual preparation of
ballots may give rise to the pouibility.
or to the appearance, that the secrecy
of the ballot will be lost If a separate
minority language ballot or voting ma-
chine is used.

(d) Voting mwhines. Where voting
machines that c nnot mechanically
accommodate a ballot In English and
In the applicable minority language
are used. the Attorney General will
consider whether the Jurisdiction pro
vides sample ballots for use in the
polling booths. Where such sample
ballots are used the Attorney General
will consider whether they contain a
complete and accurate translation of
the English ballots, and whether they
contain or are accompanied by Instruc.
tons In the minority language ex.
planning the operation of the voting
machine. The Attorney Oeneral will
also consider whether the sample bal.
lots are displayed so that they are
clearly visible and at the same level as
the machine ballot on the inside of
the polling booth, whether the sample
ballots are identcql In layout to the
machine ballots, and whether their
aie and typeface are the same as that
appealing on the machine ballots.
Where space limitations preclude af-
fixing the translated sample ballots to
the inside of polling booths, the Attor.
ney General will consider whether Ian.
guage minority group voters are al.
lowed to take the sample ballots Into
the voting booths.
3 S. Ond assume N pbklefty.
(a) GeneraL Announcement&, public.

Ity, auid assistance should be given In
oral form to the extent needed to
enable members of the applicable Ian.ruage minority group to parUcipate el.
fectively in the electoral process.

b) Assistance. The Attorney General will consider whether a Jurisdiction

93-758 0 - 83 -- 9
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has given sufficient attention to the
needs of language minority group
members who cannot effectively read
either English or the applicable minor-
ty language and to the needs of mem.
bears of language minority groups
whose languages are unwritten.

(c) Helpem With respect to the con-
duct of elections, the Jurisdiction will
need to determine the number of help-
ers (Le., persons to provide oral mist-
ance n the minority language) that
must be provided. In evaluating the
provWson of ssitance, the Attorney
General will consider such facts as the
number of a precinct's registered
voters who are members of the -appli-
cable language minority group, the
number of such persons who are not
proficient In English. and the ability
of a voter to be listed by a person of
his own choice. The basic standard Is
one of effectiveness.

I 5I1 3tceard keeping.
The Attorney Generals Implementa-

tion of the Act's provisions concernng
language minority groups would be fa-
cilitated if each covered Jurisdiction
would maintain such records and data
as wil document Its actions under
those provisions, including, for exam-
ple, records on such matters as alter-
natives considered prior to taking such
actions, and the reasons for choosing
•he actions finally taken.

Subpart E-Po odems
655.22 mequlnmeau d B at efi

A&t
For many Jurisdictions, changes in

voting laws an practices wil be neces-
sary. in order to comply with Section
4(fX4) or Section 0ec). If a Jursdic-
tion is subject to the prwerance re-
quirements of Section 5 (see I 1i16(b)).
such changes must either be submit-
ted to the Attorney Oeneral or be
made the subject of a declaratory
Judgment action in the United States
District Court for the District of Co.
lunbla. Procedures for the adminhsre.
tion of Section 5 are set forth in Part
51 of this Chapter.

Subpart F-SenmoIas

550 .2,foment by &: Attrmy Gea.
Welld.

(a) The Attorney General is author-
bed to bring clvi actions for appropri-
ate relief against violations of the
Act's provisions, Including Section 4
and Section 203. See Sections 12(d)
and 204.

(b) Also, certain violations may be
subject to criminal sanctions. See Sec-
tions 1l(a-c) and 205.

Subpart S--Comment on This Pode

55524 Procedure.
These guidelines may be modified

from time to time on the basis of expe-
rience under the Act and comments re-
ceived from interested parties. The At-
torney Oeneral therefore invites-
public comments and suggestions on
these guidelines. Any party who
wishes to make such suggestions or
comments may do so by sending them
to: Assistant Attorney General. Civil
Rights Division, Department of Jus.
tice. WashIngton, D.C. 20530.
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Mitchell Coufty DON.
Moorv Couty_. Do.
Nolan County- -. .. Do.
Pute.. County.. . Do.Puiur Couty ................. DN.
Pwmtr County .. Do.
Potter County.... . Do.

Prsido County ... . Do.
Reeagn County.. Do.
1 County-... Do.

Reeves County... Do.
Rfulo CWnt1. . Do.
Re-bernon .... Do.

County.
IRunnel County. Do.
ban Paulio Do.

County.
San 11ao, Do.

County.
Schleicher Do.

County.
ulmrry County................ Do.

Sherman Do
County.

Siarr County_-.... Do.
lierlum County. Do
sutan County... Do.
Swisher County. Do.
Taylor County.... Do.
T rrell County.... . Do.
Terr, Comty .. ..... Do.
Thro"LktWOOP Do.

County.
Teen Oreewi .-. Do.

County.
Travis County- Do.
Upton County ............... Do
Uvalde County ........ Do
Val Verde ........ Do

County
Victorla County. Do.
Ward.Count y ....................... Do.
Wftb ftunty.... . ... Do.

Me 2M-,jm dls AdmWsifra

An'mz-mricfdow cwnrd under e.
(#() ad 2SO9c) othe Voting Rights Act of
10S,.eo amended by w th Voting Riphl Act

Amndmnt. of 59?.-.C4tbed
~ ka r k uwtu arfy pow ))

Coverage Coverg
JWdskon Ws!er under

SK. am USwe
4(11(4)

Wharton
County.Wfllaey Count,..Willamon

County.
Wilaon County...
Winkler County.
Yoekum County
Zapaa County...

Utah:
Carbon Couny
San Joanm

Tooele County....
Ulntab County..

Virgtnlsw Charles
City County.

WashIMMtogu
AdaJM CountyColumn"

County.
Ornt County....

County.
Ya&klma CotutV.

Wisconsin:
Nahyille Town

county).
111viate Tmw ...

fOutagamle
county).

Oeida Town(OuUtaume
county).

Kayward city -
(Sawyer
County).

Wyonung:
Carbon County..
teVRnont County

Larwaml Couny. A
Sweetwa.er.-

County.
Washable

County.

Do.

Do.
Do.

Spanish hetage
Do.
Do.
Do.

Speanih heritag.

SLnish heritage.
Amrmn Indian.

Do.

Spaniskh heritage.
Do.

Do.
Amrman India

Spanish herltw.

Anwrlan Indian.

Do.

Ikmnbh heritae.

Do.

lOrder No. 151-76. 41 PR 20990. July 20.
1976. as amended by Order No. 13.1. *2
1PR 15971. July 13. l773'S1ateidde oter.
Me.
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ADDENDUM

Corrections to APPENDIX

3urisdiction
Coverage

Under
Sec. WNX4)

Floruid:
Monroe County Do. (Spanish Heritage)

Hawali:
Maui

Michigan:
Cyde Township
(Allegan County)

Oklahomat
Choctaw County

McCurtain County

Spanish Heritage

Do. (Spanish Heritage)

Filipino American

Spanish Heritage

Do.

2xJ4wt-

Coverage
Under

Sec. 20xc)
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Attachment C-i

SECTION 5 OBJECTIONS TO REAPPORTIONMENT SUBMISSIONS
BASED ON THE 1980 CENSUS

THROUGH DECEMBER 11, 1981

Submitting Jurisdiction

Alabama

Barbour County
Barbour County

New York

New York City

North Carolina

State
State

South Carolina

State

Virginia

State
State

Date of Objection

County Commission
County Commission

Councilmanic (Kings,
Bronx, and New York
Counties)

U.S. Congressional
State Senate

State House

State Senate
State House

7/21/1
11/16/81

10/27/81

12/7/81
12/7/81

11/18/81

7/17/81
7/31/81
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U.S. Departzncn of(Just*c

ttachment C-2 Civil Rights Diva..,)n

01ace of the AIsdtkwaI Aftrup GenotW hkasi~gio. A a J0J)

T.W. Thagard, Jr., Esq.
Smith, Bowman, relagard,
Crook and Culpepper

Post Off ice Box 78
Montgomery, Alabama 36101

Doa" Mr. MThayard:

This is in reference to the change in the method of
election for members of the Barbour County Commission from
six single-member districts and one county-wide district to
election from seven single-member districts and to the
redistricting plan for those seven districts for Barbour
County, Alabama, submitted to the Attorney General pursuant
to Section 5 of the Voting Rights Act of 1965, as amended,
42 U.S.C. 1973c. Your submission was received on May 27, 1981.

'rho Attorney Gonarak dous not interpose any objection
to the change to a plan that provides that all seven members
of the County Commmission be elected from single-member
districts. However, we feel a responsibility to point out
that Section 5 of the Voting Rights Act expressly provides
that the failure of the Attorney General to object does
not bar any subsequent judicial action- to enjoin the enforce-
ment of such change.

With regard to the redistrictinS plan, we have given
careful consideration to the information you have provided
as well as to that available from the Bureau of the Census
and from other interested parties. Our analysis shows that
most districts are not compact, do not follow natural and
recognizable boundaries in many instances and, with respect
to Districts 1 and 4, are noncontiguous. In addition,
District 3 merges the 83.5 percent black Springhill/Comer
area with a 72 percent white portion of the City of Eufaula
resulting in a district which appears to have a majority
white voting age population.

Our analysis also reveals that the county's submitted
plan divides the predominantly black population concentrations
in the northern and western portions of the county among
three districts (Districts 3, S, and 6) and the areas of
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bluck population concentration within the City of Eufaula
among three districts (Districts 1, 2 and 4). This fragmen-
tation of black population concentrations results in a
plan that contains no district in which a majority of the
voters are black, even though the County is 44 percent
black, according to the 1900 Census. Specifically, although
the plan provides for districts with nominal black population
majorities of 5S.7, 55.8 and 57.6 percent (Districts 1, 3
and 6), the County has not provided any information regarding
voting age population. Unless the ratio of black to white
voting age population has radically changed since 1970, two
of the above districts have a white majority voting age
population and the third is only slightly over 50 percent
black. Even in that district, whites constitute a majority
of registered voters. In addition, apparent racial bloc
voting and the majority vote requirement further impinge
on black voting strength.

Since the prior plan is unconstitutionally malappor-
tionud, VorLt v. Harbour Count" Commniubion, Civil Action NO.

- /-N--(-. D. A.; o."'.1979)o our standard of
comparison under Beer v. United States, 374 P. Supp. 363,
revd, 425 U.S. l1"0T19767"-iswoptions for properly appor-
tioned single-member district plans." Wilkes Countz v.
United States, 450 F. Supp. 1171, 1170, Conclusion-lO
"(. D.C. 97U), aff'd, 439 U.S. 999 (1978). In this
regard, ou analysis reveals that readily apparent altorha-
tives would provide at least two viable majority black
districts, one in the northwestern portion of the county
and one in the City of Eufaula, with black populations of
well over 60 percent each. Such districts would be natural,
compact and contiguous, would satisfy the Fourteenth
Amendment requirement of one person, one vote and most
likely such a plan could include a third district of nearly
a 60 percent black population. The county has not provided
any information to show that its .choice of the submitted
redistricting plan* in preference to the available alterna-
tives, does not have the purpose or effect of discriminating
a ainst black voters.
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In addition, there is evidence pertinent to the quos-
tion of an impermissible racial purpose. Barbour County has
a long history of failing to comply with the preclearance
provisions of the Voting Rights.Act. This submission itself
is the result of court action stemming from such a failure.
While the whitc couaunity wau consulted regarding this plan#
it is our understanding that leaders of the black community
were not consulted concerning the placement of the new
district linus, and tho County has provided no evidence of
any systematic effort to involve blacks in its deliberations.
As noted above, racially polarized votiag appears to exist
in Barbour County, the proposed districts are not natural#
compact or contiguous and the electoral scheme would maintain
black voting strength at a minimum level, although readily
available alternatives would provide a fair chance for
meaningful minority participation. These facts all boar on
the quustion of an impormissiblo racial purpose ir, thu adop-
Lion of the plan. See Wilkes County v. United States, supra.

Under Section 5 of the Voting Rights Act. the
uubmittinj authority hau the burden of proving that a
sutLqitted change has no discriminatory purpose or effect.
See, e.g.# Georgia v. United States, 411 U.S. 526 (1973) .
see a1 ssoet n31.39(e) of the=Vrocedures for the Adminis-
tration of Section 5 (46 Fed. Rag. 878). In light of the
considerations dibcussed above, I cannot conclude# as I
must under the Voting Rights Act# that that burden has
been sustained in this instance. Therefore, on behalf of
the Attorney General, I must object to the redistricting
plan for election of the Barbour County Commissioners.

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory
judgment from the United States District Court for the
District of Columbia that this change has neither the
purpose nor will have the effect of denying or abridging
the right to vote on account of race# color or membership
in a language minority group. In addition, the Procedures
for the Administration of Section 5 (Section 51.44, 46
Ped. Rage 870) permit you to request the Attorney General
to reconsider the objection. However, until the objection
is withdrawn or the judgment from the District of Columbia
Court is obtained, the ofect of the objection by the Attornoy
General is to make the redistricting plan legally unenforceable.



To enable this Deparment Co meet its responsibility
to enforce the Voting Rights Act, please inform us within
twenty days of your receipt of this letter what course
f ucction BlArbou" County planG to take with respect to
this matter. If you have any questions concerning this
letter, please feel free to call Carl W. Gabel (202-724-
7439), Director of the Section 5 Unit of the Votina Section.

Wu ure funding a copy of this letter -o the Honorable
Robert E. Varner, Judge, United States District Court,
Middle District of Alabama.

Sincerely,

Jam P.Turer
Acting Assistant Attorney General

Civ.l Rights Divi ion
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U.S. Department oFJustice

C ivil Rigli% I)ivii Im

Offkrof ae Axzst~m#A1wuf (knoWe kfrA1i4wn. .C. NM)

16 NOv i;

T. W. Thagard, Jr., Esq.
Smith, Bowman, Thagard,

Crook & Culpepper
Post Office Box 78
Montgomery, Alabama 36101

Dear Hr. Thagard:

- This is in reference to the redistricting plan for the seven
single-member districts for members of the Barbour County Commission
of Barbour County, Alabama, submitted to the Attorney General pursu-
ant to Section 5 of the Voting Rights Act of 1965, as amended,
42 U.S.C. 1973c. Your submission was received on September 16, 1981.

At the outset we note that on July 21, 1981, an objection was
interposed on behalf of the Attorney General to the plan previously
submitted. We found, that the districts in that plan were "not
compact, do not follow natural and recognizable boundaries . . . and
. . . are noncontiguous." We further found that the plan evidenced
dilution of black voting strength in Barbour County by drawing new
district lines in such a way as to cause needless fragmentation.of
black population concentrations. In the context of Barbour County,
including as it does racial bloc voting, a majority vote require-
ment, and a substantially lower voting age population and voter
registration rate among blacks than among whites, we were unable
to conclude that black voting strength had been maintained at a
level that would have allowed blacks to participate fully and
fairly in the electoral process. Accordingly, we advised the
county that it had failed to sustain its burden under the Voting
Rights Act nnd an objection wus interposed.

J As noted in our July 21 letter of objection, since the pre-
existing-plan was found to be unconstitutionally malapportioned,
Forte v. Barbour County Commission, Civil Action No. 79-537-N
(M.D. Ala.1 Dec. 17, 1979), the proper standard of comparison under
Beer v. United States, 425 U. S. 130 (1976). is to compare the
s-ubitteW plan with "options for properly apportioned single-member
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district plans." Wilkes County v. United States, 450 F. Supp. 1171,
1178, Conclusion 19D, D.D. I78), aff-a' 439 U.S. 999 (1978).
Such a comparison necessarily must take into account the existence
of racially polarized voting in Barbour County. Also important to
our analysis is the wide discrepancy in voting age population between
blacks and whites in Barbour County. Weighing in the balance these
and other considerations we must in the end determine whether your
submitted plan was designed "to minimize . . . the voting strength
of racial . . . elements of the voting population." Fortson v.
Dorsey, 379 U.S. 433. 439.

With this background in mind we have given careful consider-
ation to the information you have supplied as well as that available
from our files, the Bureau of the Census and other interested parties.
Our analysis shows that even though the districts in the new propos-
al appear to be contiguous, some continue to be drawn in a manner
designed to fragment black population concentrations. This is
particularly the case in the City of Eufaula where the boundaries
of District 3-are drawn in a convoluted and distorted fashion that
"carves out" of the district three virtually all-black areas while
drawing into the district elsewhere two all-white areas. The-
information that you have supplied does not indicate any govern-
mental interest served by this configuration and we have received
no explanation to suggest a reason other than to minimize black
voting strength in District 3 over what one would naturally expect
had a more evenly drawn, unfragmented plan been adopted.

In addition, with respect to the boundary line between
Districts 1 and 2, predominantly black voting Precinct 10, which
has the second highest percentage of black registered voters in the
county, seems to be split unnecessarily between Districts 1 and 2.
Thia-fragmentation also results in what seems to be an unnecessary
splitting of a Census Enumeration District and the attending
unreliability of statistics that such splitting engenders. In fact,
our analysis shows that the unreliability of the data resulting
from the split in this instance may be exacerbated by the methodol-
ogy used, which assumed equal distribution of population by race
throughout the ED and which made no distinction in the number of
ersons per household whether white or black. Census experience
as shown that these are not realistic assumptions.

Under Section 5 of the Voting Rights Act the submitting
authority has the burden of proving that a submitted change has no
discriminatory purpose or effect. See, e.g., G ga v. United
States, 411 U.S. 526 (1973); see also Section 3 -39(e) ofb-t-
Procedures for the Administration of Section 5 (46 Fed. Reg. 878)-
In light of the considerations discussed above, I cannot conclude,
as I must under the Voting Rights Act, that the county has carried
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its burden of showing that the plan here under submission is free
of any purpose to ubridgo the right to vote on account of race or
color. Accordingly, on behalf of the Attorney General, I must
interpose an objection to the redistricting plan contained in the
instant submission.

Of course, as provided by Section 5 of the Voting Rghts
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change htin nitlr civ pIrpome nor will hivu thu uIfuct of
denying or abrldgin8 thu rightL to vote on account of race, color
or membership in a language minority group. In addition, the
Procedures for the Administration of Section 5 (Section 51.44,
Fed. Reg. 878) permit you to request the Attorney General to
reconsider the objection. However, until the objection is with-
drawn or a judgment from the District of Columbia Court obtained,
the effect of the objection by the Attorney General is to make
the redistricting plan for Barbour County logally unonforceablo.

Since this matter is related to the litigation pending in
the federal district court, I am taking the liberty of forwarding
a copy or this letter to Judge Varnur. If you huvo any questions
concerning this letter, please feel free to call Carl W. Gabel
(202-724-7439), Director of the Section 5 Unit of the Voting
Section.

Sincerely,

Wma. G~d fo 0
Assistant Attorney General

Civil Rights Division

cc: Chief Judge Robert E. Varner
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1'.S. lkpi),rinw,, m ,.Jia.i.-c

Civil Rights Division

I/*c of ,he Anal At~.v GtI bbrkw rtg .o.c. :JJO

2 7 OCT I81

Fabian Palomino, Esq.
Counsel, New York Pity Council

Redistricting Commission
City Hall
New York, New York 10007

Dear Hr. Palomino:

This is in reference to your submission to the
Attorney General, pursuant to Section 5 of the Voting
Rights Act of 1965, 42 U.S.C. 11973c, of Local Law 47
(1981) of the City of New York providing for the
increase in the number of single-member councilmanic
districts, and the redistricting of the 35 single-
member districts and related election district changes
occasioned by the local law. Additional information
was received on September 21, 1981. Since that date,
the city has supplemented the submission with f;rther
information. The -submission was completed on the date
of the receipt of the last supplement on October 19,
1981.

We have given careful consideration to the materials
which the city has submitted as well as information and
comments from interested parties and information contained
in other Section 5 submissions made by the city. The
Attorney General does not interpose an objection to the
increase in the number of members of the city council
elected from single-member districts. However, on the
basis of our review of the city's submission, available
demographic data a&h- comments received-concerning this
submission, we are unable to conclude that the city has
satisfied its burden of proving that the submitted plan,
as drawn, has neither the purpose nor the effect of
denying or abridging the right to vote on account of
race, color or membership in a language minority group.

93-758 0 - 83 -- 10
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Consequently, the Attorney General does interpose an
objection to the councilmanic redistricting plan involving
Bronx, Kings and New York Counties. Furthermore, because
the proposed changes in the election districts are depen-
dent on the objuccionable councilinanLc district changes,
the Attornoy General must also interpose an objection to
the changes in election districts.

As you know; under Section 5, the city bears the
burden of proving the absence of both discriminatory
purpose and effect in the proposed councilmanic
redistricting Ian. City of Rome v. United States,
446 U.S. 156, 183 n.l97(1980); Bier v. United States,
425 U.S. 130, 140-41 (1976). IF Oder to prove the
absence of a racially discriminatory effect, the City
of New York must demonstrate, at a minimum, that the

roposed coumcilmanic redistricting plan would not
ead to a retrogression in the position of racial

minorities with respect to the effective exercise of
their electoral franchise. Beer v. United States,
supra, 425 U.S. at 140-41. WIiTie the city is under no
obligation to maximize minority voting strength, the
District Court for the District of Columbia has required
that the city demonstrate that the plan "fairly reflects
the strength of (minority) voting ower as it exists."
Mississippi v. United States, 490 F-. Supp. 569, 581
(D.D.C. 1979), citing Beer v. United States, s ,
425 U.S. at 139 n.11 an-41; and CitO Richmond v.
United States, 422 U.S. 358, 362 (1975).

In studying the issue of retrogression, we have
compared the projected impact of the proposed plan
with the expected election resdllts if the city were to
continue to conduct elections under the 1977 plan.
While we recognize that the city disagrees with our
use of 1980 Census data to conduct this analysis, we are
obligated to conduct the analysis "from the perspective
of the most current available population data," Ci
of Rome v. United States, sura 446 U.S. at 186,S7idf
the 1980 Census data proviT-'d-he most reliable basis
for measuring the projected results of implementation
of the new plan as compared with continued use of the
1977 plan. Also, because the existing councilmanic
districts are severely malapportioned in light of the
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dramatic population shifts which have occurred in the
last decade, we have studied possible alternative
reapportionment plans faithfulto nonracial criteria
established by the city (i.e., compact, contiguous
districts; efforts to avor---nterborough districts;
efforts to maintain existing boundaries to the extent
possible). Cf. Wilkes CountX v. United States, 450 F.
Supp. 1171. l178(D.DCs I978), aEd, 439 U.S. 999
(1978); Donnell v. United States,C.-. No. 78-0392
(D.D.C., July' 31-,",' 7f'"d. 444 U.S. 1059 (1980).

Our analysis. under both methods, has resulted
in a conclusion that the proposed plan will lead to a
retrogression in the position of racial minoriti-es with
respect to their effective exercise of the electoral
franchise and that the plan does not fairly reflect
minority voting strength as it currently exists.
As explained below, the retrogression found to exist in
each covered county results primarily from the city's
departure from its own nonracial plan-drawing criteria.
Since no nonracial justification has been offered for
these departures, and in light of the obvious effect, we
are also unable to conclude that the city has satisfied its
burden of demonstrating that the plan was drawn without a
racially discriminatory purpose. Donnell v. United States.
supra, slip op. at 10; Mississippi v. United States,
suera, 490 F. Supp. at 581-82.

Our analysis of relevant demographic data and
election returns has revealed significant minority
concentrations in the three covered counties and the
existence of a clear pattern of, racial bloc voting.
These findings do not support the city's assertions
that the minority population is so widely dispersed
as to preclude the creation of additional minority
districts under a fairly drawn plan and that racial
bloc voting is not apparent in elections in the city.
Our analysis of the plan as it affects each covered
county follows.
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The single-member districts in the northern portion
of New York County do not appear to be drawn in accordance
with the city's stated objectives. For example. District
6 is unusually shaped, is six miles long and, for almost
half its length, it measures only three blocks wide.,
Also, the plan for New York County proposes a second
interborough district between Bronx County and New York
County, when the population characceristics of New York
County would allow seven districts wholly within Manhattan.
While these deviations from the city's stated plan-drawing
criteria do not, by themselves, constitute a violation
of the Section 5 standard, each deviation has resulted
in a fragmentation of minority residential areas and a
corresponding dilution of minority voting strength.
Thus, if District 6 would have been drawn compactly to
include the northern portion of Manhattan, it seems
likely that that district would be 65% minority or more.
Similarly, if interborough districts between Bronx and
New York Counties were not used, the likely result would
be increased minority voting strength in both counties.
In sum, our analysis indicates that if the city's stated
objectives were utilized in Manhattan, seven districts
wholly within Manhattan could be drawn and three of chose
districts would be 65X minority or greater.

With respect to Bronx County. a significant minority
population concentration in the Morris Heights-Fordham
section of the county is divided among four of the six
councilmanic districts, thus minimizing minority voting
-strength by frustrating the creation of an additional
district in which minority voters would have a fair
opportunity to elect a candidate of their choice. We -
note that District 13, one of the fragmenting districts,
is not compact but rather is drawn in a convoluted
manner, and the unusual shape of the district contributes
to the fragmentation of minority voting strength. We
have not been presented with any compelling justification
for such fragmentation of a substantial minority population
concentration, and our analysis reveals none. Moreover,
it appears that other rational and compact redistricting
alternatives are available to achieve population equality
without such a prohibited discriminatory impact. Also,
as mentioned above, the elimination of interborough districts
between New York and Bronx Counties would not only further
the city's stated objectives but would also help avoid the
dilution of minority voting strength.
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In Kings County, we have noted a similar departure
from nonracial plan-drawing criteria, which departure has
resulted in a fragmentation and dilution of minority
voting strength. District 24, rather than being compact,
is approximately five miles long (north-south) and, in
places, loss than one-half mile wide. Our analysis, as
well as information we have received, indicates that the
configuration of this district results from efforts to
maintain neighboring District 25 as a district which
would be controlled by whLte voters. If compact districts
were utilized in this area of the county (e. ., districts
which run on an east-west axis as District reviously
ran) it appears likely that the minority community in
Kings County would have a reasonable opportunity to elect
candidates of its choice in at least four districts; as
a result of the city's departure from its nonracial
plan-drawing criteria, the minority community in Kings
County has a reasonable opportunity of electing candidates
of its choice in only three districts. Additionally, if
the unnecessary fragmentation of other minority population
concentrations (e.a., East New York) could be avoided,
the end result might be that minority voters would have
a realistic opportunity to elect candidates of their
choice in five districts.

Under these circumstances, I am unable to conclude,
as I must under the Voting Rights Act, that the presently
proposed councilmanic district lines for Bronx, Kings and
New York Counties were drawn without any discriminatory
racial purpose or effect. Accordingly, I must, on behalf
of the Attorney General, interpose an objection to Local
Law 47 (1981) of the City of New York insofar as Bronx,
Kings and New York Counties are concerned.

Of course, as provided by Secti6n 5 of the Voting
Rights Act of 1965, you have the right to seek a
declaratory judgment from the United States District
Court for the District of Columbia that these changes
have neither the purpose nor the effect of denying or
abridging the right to vote on account of race, color or
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membership in a language minority group. In addition,
the Procedures for the Administration of Section 5
(Section 51.4, 46 Fed. Reg. 878) permit you to request
the Attorney General to reconsider the objection.
However, until the objection is withdrawn or a judgment
from the District Court for the District of Columbia is
obtained, the effect of the objection by the Attorney
General is to make the reapportionment of the New York
City Coumcil legally unenforceable with respect to Bronx,.
Kings and New York Counties.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us within
twenty days of your receipt of this letter of the course of
action the City of New York plans to take with respect to
this matter. If you have any questions concerning this
letter, please feel free to call Carl W. Gabel (202-724-7439),
Director of the Section 5 Unit of the Voting Section. Because
this decision pertains to the issues raised in Horron v. Koch,
No. 81 Civ: 1956 (E.D.N.Y.); Andrews v. Koch, No.78F1Cv.
2542 (E.D.N.Y.); and Gerena-Valentin v. WE, No. 81 Civ.
5468 (S.D.N.Y.), I am taking the liberty o sending a
copy of this letter to the members of the three-judge
district court. Moreover, in light of requests which we
have received for a copy of the decision in this matter,
we are making copies of the letter available on request.

Sincerely,

Assistant Attorney General
Civil Rights Division

cc: Edward N. Costikyan
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Civil Rights Division

7 DEC 3d9

Mr. Alex K. Brock
Executive Secretary-Director
State board of Elections *
Suito 801 Raleigh Building
5 West Hargett-Street
Raleigh, North Carolina 27601

Dear Mr. Brooks

This is in reference to Chapter 894 (S.8. No. 87,
14UL) ail Chaptur 821 (S.D. No. 313, 1981)o providing
for the reapportionment of United States Congressional
districts and for the reapportionment of the North
eitr',oinis Sonate. Your subLeuLon. pursuant to Section 5
of thu Voting Rights Act# 42 U.S.C. 1973c, was initially
received on July.16, 1981, and was supplemented with
requested additional information on October 6. 1981.

Under Section S. the State bears the burden of
proving the absence of both discriminatory purpose and
effect in proposed redistricting plans. City of Rome v.
United States, 446 U.S. 156. 183 n.18 (19 O)1iBeerv.
Wnrteod tafes, 425 U.S. 130, 140-41 (1976). In order
to sWw the absence of a racially discriminatory effect,
the State of North Carolina must demonstrate, at a minimum,
that the proposed redistricting plans will not lead to
"a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral
franchise.' B6erV. United States. aupr_, 425 U.S. at 141.
While the Grste is under no-ob'IgtntT---to maximize minority
voting strength, the State must demonstrate that the plan
"fairly reflects the strength of (minority] voting power
am it exists." MiseisspiL v. United States, 490 P. Supp.
569. 581 (D4D.C; 1979)7 o. tngoDeer v. unted Statist
s ,prat 425 U.S. at 139 n.ll and--: and C.tyl-oTRchmond v.
United States, 422 U.S. 358, 362 (1975).
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We have given careful consideration to all of the
forwarded materials, as well as past legislative reappor-
tionment plans, comments 'from interested citizens, and
other information available to us. With regard to the
Senate plan, we note at the outset that the proposal
roudatrLetisg plan was dovoloPud by the North Carolina
Legislature pursuant to a 1968 amendment to the North
Carolina Constitution which provides that no county shall
be divided in the formation of a Senate or Representative
district. Am you know, on Novesubur 30, 1981. the Attornuy
General interposed an objection to that amendment under
Section 5 of the Voting Rights Act of 1965. 42 U.S.C. 1973c,
because "Cour analysis showed] that the prohibition against
dividing the 40 covered counties in the formation of Senate
and House districts predictably requires, and has led to the
use of, large multi-member districts.* Our review of the 1968
aiwWsadseent also showed "that the usu of such multi-member
districts necessarily submerges cognizable minority population
concentrations into large white electorates." Accordingly, we
have reviewed the Senate plan not only to determine whether
thu pr4.x)su,| plan would Load to a "rwtrojrouuLon in thu jxuitiun
of racial minorities with respect to their effective exercise
of the electoral franchise," Beer, sura 425 U.S. at 141, but
,in to nue whether it fairlyoR~o cts minority voting strength
au it exists today. Stat of Miseiasipil v. United States,
490 1. Supp. 569 (D.D.C. 1979).

our analysis of the Senate plan shows that in several
counties covered by the Voting Rights Act's special provisions,
such as in Guilford, Wilson, bash, BertLe, Bdgecomb and Martin,
thure are cognizable conqentrations of minority persons whose
political strength is diluted as a result of the use of multi-
member districts in the proposed redistricting plan. In
Guilford, for example, the State has proposed the-creation of
a three-member district with a black population percentage of
only 25 percent. Yet. under a fairly-drawn system of single-
member districts in that'area, one such district likely would
be majority black and, therefore, would better recognize the
potential of blacks to elect representation of their choice.

Likewise, in Wilson. Nash, Edgecomb, Martin and several
of the counties In proposed District I whLch are covered
jurisdictions, the State proposes to create multi-member
districts In Which black voters seem to have no opportunity
to elect candidates of their choice. Here again, fairly-
drawn single-member districts would likely result in Senate
districts that would not, as the proposed Senate plan does,
minimize the voting potential of black voters in those covered
counties.
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Understandably, thee effects of the proposed Senate
reapportionment plan vell may have been the result of the
State's adherence to the 1968 constitutional amendment which,
as we have already found, necessarily requires a submerging
of sizeable black communities into large multi-member districts.
In view of tLe concerns discussed above, however, I am unable
to conclude, as I must undor the Voting Rights Act, that the
proposed Senate redistricting plan is free of a racially
discriminatory purpose or effect. Accordingly, on behalf of
the Attorney Generale I must Interpose an objectLon to thu
sushtU4 pl4an under Section 5 of thu Voting Rights Act of 1965
as it relates to the covered counties.

With respect to the Congressional redistricting, we
have also completed review of that submission. During the
course of our review# we were presented with allegations that
the decision to exclude Durha County from Congressional
I)LOLCLct No. 2 had the effect of minimizing minority voting
strength and iAoaddition was motivated by.racLal considerations,
i.e., the desire to preclude from that district the voting
Tnhuanue nf the politically-active black community in Durham.
On the basis of the Information that has been made available
to us, we remain unable to conclude that the State's decision
to draw District Do. 2 was %olly free from discriminatory
1jurpiwu ar effect. In this connection we find particularly
troublesome the Ostrangely irregular" shape of Congressional
District No. 2 (see Goillion v. Lightfoote 364 U.S. 339, 341
(960)), '4iic appea s -- e-igned to exclude Durham County (rin
that district contrary to the House Congressional Redistrictin9
Committees* recommendation.

We note also that. over the past several redistriutings,
the black population percentage in District 2 has been decreased.
Prior to the State's 1971 redistricting District No. 2 was
approximately 43 percent black. Under the 1971 reapportionment
plan. District 2 decreased to 40.2 percent black population.
The 1981 submitted plan would reduce further the black population
in te district to 36.7 percent. This reduction in black
population percentage* occurring despite a statewide increase in
the black population is especially crucial in District 2,
because it occurs In the only district %here black voters could
have the potential for electing a candidate of their choice.
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We recognize that the State may wnt to respond
further to the claims that a racially discriminatory
purposo and effect were involved in the Legislature's
decision to circumvent Dyrham. However, because of the
time constraints imposed on the Attorney General by
Section 5 and the unanswered questions still remaining,
I cangeL concludu that the burden imposed on the State by
Section 5 has been sustained. Accordingly, I must interpose
an objection also to the Congressional redistricting insofar
as it affects the covered counties. However, should the
ut.-o.u ,IuuiLro to plruunt to uu LtsaCrmsaLiun ruLatinaj w Lhu
confijuration of District 2 which would address the allega-
tions mentioned above, we stand ready to reconsider this
determination as provided in the Section 5 guidelines.

Of course, as proyided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory judg-
ment from the United States District Court for the District
of Colund)ia that the Congressional redistricting plan has
neither the purpose nor will have the effect of denying or
abridging the right to vote on account of race, color or
waies>erohip in a language minority group. I1owovor, until
tho ohjution is withdrawn or the judgment from the District
of Columbia Court is obtained, the effect of the objection
by the Attorney General is to make the Congressional rodio-
Lcictii.j plan luejally unenforceable in the covered counties.

If you have any questLons concerning this matter,
please fuel free to call Carl W. Gabel (202/724-7439),
Director of the Section 5 Unit of the Voting Section. As
always, we stand ready to assist you in any way possible
in your reapportionment effort.

Sincerely,

Win. Bradford Reynolds
Assistant Attorney General
, Civil Rights Division
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LS... ik-laalmM i Ju~nx

Civil Rights Division

01'ji of a e A iumswum, G NImu AC 20,N

18 NOV 1981

Honorable Daniel f. Ncleod
Attorney Gonoral
Wade Hampton Office uWilding
Post Office Box 11549
Columbia, South Carolina 29211

Dear Mr. Mcloods

This is in reference to Act No. R249 (1981), providing
for the repportionment of the South Carolina House of Repre-
sentatives. Your su)mi;ssion, pursuant to Section 5 Of the
Voting Rights Act, 42 U.S.C. 1973c, vas received on September 19,
1981, and supplemented thereafter with additional materials
forwarded to uo by Kr. Robort J. Sheheen, Chairman of the
House Judiciary Uommttoe

We have given careful consideration to all of the
forwarded materials, as wel as other information available
to us. The submitted reapportionment includes 124 single-
member districts, the overwhelming majority of which are
unobjectionable. We ire, however, unable at this time to
preclear tle reapportionment plan since there are a limited
number of districts i.ich. fail to satisfy the requirement
under the Act that thoy be drown in a manner that does not
have a discriminatory effect.

Under Section 5. the State bears the burden of proving
the absence of both discriminatory purpose and effect in the

-- proposed House redistricting plan. Cit of Rome v. United
States. 446 U.S. 156, 183 n.18 (1980) or vY Uniter ~tate.
425rU.S. 130, 140-41 (1976). In order t-rove -fewsenoe
of a racially discriminatory effect, the State of South
Carolina must demonstrate, at a minimum, that the proposed
House redistricting plan will not lead to *a retrogression
in the position of racial minorities with respect to their
effective exercise of the electoral franchise." Deer v.
United States# sura., 425 U.S. at-141. While the"-sate is
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under no obligation to maximize minority voting strength,
the State must demonstrate that the plan *fairly reflects
the strength of Eminorityj voting power as it exists."
Mississippi v. United States, 490 F. Supp. 569, 581 (D.D.C.
n979)e citing Beer v. United States, upra, 425 U.S. at 139
n.ll and 141; a--n-Cty of Richmond v. United States# 422
U.S. 358, 362 (1975).

On the basis of our roviow of the proposed reappor-
tionmont plan we find certain districts drawn in a manner
that "would lead to a retrogression in the position of
racial minorities with respect to their effective exercise
of the electoral franchise." Beer v. United States, supra,
425 U.S. at 141. In this regard, we have carefully analyzed
the submitted plan in comparison to the prior reapportion-
ment plan as drawn in 1974. In examining the "old" plan.
we have, as the law requires, viewed the districts *from
the perspective of the most current available population
data." City of Rome v. United States- s , 446 U.S. at
186 (i.e., the 1980 census data. at basis, we have
found noticeable dilution or fragmentation of the minority
vote in Florence County (Proposed District Nos. 59. 62, 63).
Richland County (Proposed District Nos. 70, 72, 73, 74s 75,
76, 79), Lee County (Proposed District Nos. 50, 65. 66),
Allendale-Bamberg-Barnwell Counties (Proposed District Nos.
90,. 91), and Jasper-Beaufort Counties (Proposed District No.
122).

We are aware that alternate proposals were presented
which would have avoided the fragmentation and dilution of
minority voting strength in each of the referenced areas,
and we have received complaints alleging that such alternate
proposals were rejected for racially discriminatory reasons.
Our own review has revealed that reasonably available alter-
native plans for each of these districts could be drawn which
would avoid the fragmentation and dilution of minority voting
strength and the State's submission offers no satisfactory
explanation for, or governmental interest in, the rejection
of such alternatives. In these circumstances, and in light
of the existing patterns of racial bloc voting in South
Carolina and the current underrepresentation of blacks in
the South Carolina House of Representatives, we are unable
to conclude that the State has met its burden of proving

-that the plan, at least as it affects the referenced areas,
meets the requirements of the Act.
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Since I am unable to conclude that Act No. R249 (1981)
providing for the reapportionment of the South Carolina
House of Representatives was enacted by the Legislature
without a racially disotlainatory purpose or effect. I must,
on behalf of the Attorney General, interpose an objection to
Act No. R249 pursuant to Section 5 of the Voting Rights Act
of 1965.

Of course, as provided by Section 5 of the Voting
Rights Act, you may seek a declaratory judgment from the
United States Ditrict Court for the District of Columbia
that the House reapportionment plan does not have the purpose
and will- not have the effect of denying or abridging the
right to vote on account of race or color. In addition, the
Procedures for the Administration of Section 5 (Sec. 51.44,
46 Fed. Reg. 878) permit you to request the Attorney General
to reconsider the objection. Until the objection is withdrawn
or unless a declaratory judgment from the District Court for
the District of Columbia is obtained, the effect of the Attorney
General's objection is to render the reapportionment of the
South Carolina Mouse of Representatives loally unonforconhil.

If you have any questions concerning this letter,
please feel free to call Carl W. Gabel (202-724-7439)
Director of the Section 5 Unit in our Voting Section.
You can be assured that-we are prepared to assist you in
any way possible in connection with your reapportionment
efforts.

Sincerely#

I . Bradfsyorrds
Assistant Attorney General

Civil Rights Division
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Civil Righ|s Oivi,,ion

Ufjfijr ua[ A aI fooll A fl'ars t wrftl ftskgw m. Dc JO

17 JUL 1981
Perkins Wilson, Huq.
Aauiutunt Attorney Gunral
Supreme Court Building
1101 East Broad Street
Riclunond," Virinia 23219

Dear Mr. Wilson:

This is int reference to the reapportiorment of the
Virginia Senate by Chapter 2, 1981. Acts of the General-Assembly
(Special Session), submitted to the Attorney General pursuant
to Section 5 of the Voting Rights Act of 1965, as amndod.
Your' submission was received on Hay 19, 1981.

We have given careful consideration to the materials you
h.Kvo sul)mitted, at well au inforuatLon and coumuntu of ouhuc
intucuutcd parties and information contained in other Department
files. On the basis of our review, the Attorney General does not
interpose any objection to the Senate reapportionment except with
respect to the districts discussed below.

At the outset, w note that on May 7. 1971, the Attorney
General found it necessary to interpose an objection to the
division line between Senate districts 5 and 6 in the&City of
Norfolk. At that tims the Department-concluded that "[t he
division of Senate districts 5 and 6, which divides concentra-
tions of Negro voters, appears contorted and does not conform
to natural boundaries", while more natural boundaries appeared
feasible, which would have avoided such an adverse effect on
the black voting strength. As a result of that objection the
1971 legislation was amended to relocate the boundary between
districts 5 and 6 in such a vay as to eliminate substantially
the bifurcation of black concentrations in the ci . As so
modified, the plan was precleared on August 13. 1971.

The precleared plan was not implemented because of the
lack of accurate data regarding the residence of Naval personnel.
Instead, the federal court ordered an interim plan combining
districts 5, 6, and 7 into one multi-mamber district. That
plan was to stay in effect until the General Assembly enacted a
single-member district plan consistent with legal requirements.
See Nahon v. Howell, 410 U.S. 315 (1973).
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Our current analysis shows chat one of the most
striking elements of the plan presently under submission
is the similarity of its characteristics to those of the
plan objected to in 1971 insofar as districts 5 and 6 are
concerned. Our. inquiry has revealed that the boundary
between districts and 6 in the 1981 plan cuts through
the black community in such a way that neither district
has more than a 37-porcent black population. At the same
time, our analysis shows that the Senate rejected an alter-
native configuration which would have combined contiguous
black neighborhoods, producing a district in which black
persons would have -oonstituted a maJorLty. There is
substantial information that this choice of district
14n-. u.x mrdo warh rhn Ful l . ar'auv and expectation
that it would fragment the black electorate and create two
majority white districts..

In it convidert.on of the current plan, the Virginia
Senate was aware that in 1971 the Attorney General had
found it necessary to interpose an objection to the then
roposed configuration of districts 5 and 6.because thosu
(nus appeared unnecessarily to fragment concentrations of

black voters, and that that objection had been overcome by
the reconstruction of those district"s in a way which did
not divide the black concentration in the southern part of
the city. The Commowealth has presented no plausible
non-racial justification for its choice of district lines
in Norfolk, strikingly similar to the unacceptable 1971 plan.

Under these circumstances I am unable to conclude, as I
must under the Voting Rights Act, that the presently proposed
district lines within Norfolk were drawn without any discri-
minatory racial purpose or effect. Accordingly, I must,
on behalf of the Attorney General, interpose an objection
to Chapter 2, 1981 Acts of the Virginia General Assembly
(Special Session) insofar as districts 5 and 6 of the plan
are concerned.

Of course, -as provided by Saction 5 of the Votina Rights
-Act, you have the right to sok a declaratory Judgment' rom,
the United States District Court for the District of Columbia
that this change has neither the purpose nor the effect of
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denying or abridging the right to vote on account of race,
color or membership in a language minority group. In addition,
the ProcedurOs for the Administration of Section 5 (Seccion
51.44, 46 Fed. Reg. 878) permit you to r&;uest the Attorney
werisercal. L v',dcr th= objacbiun. However, until the
objection is withdrawn or the judgment from the District of
Columbia Court is obtained, the affect of the objection by the
Attorney General is to make the reapportionment of the Virginia
Senate really unenforceable with respect to the districts in
question.

To enable this Deparment to weet its responsibility to
enforce the Voting Rights Act, please inform us within twenty
days of your receipt of this letter of the course of action the
State of Virginia plans to take with respect to this matter.
If you have any questions concerning this letter, please feel
free to call Carl W. Gabel (202-724-7439). Director of the
Section 5 Unit of the Votirt Snrtion.

Sincerely,

5;Z~aeP ner
Acting Assistant Attorney General

Civil Rights Division
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US. DepwtMengl Justie

Civil RigWt Division

011 ..t09 AuWMM AIAWWY QIs rAM.. AC "JMsO

Perkins Wilson, Esq.
Assistant Attorney General JUL 318)
Supreme Court Building
1101 East Broad Street
Richmond, Virginia 23219

Dear Mr. Wilsonh

This is in reference to the reapportionment of the
Virginia House of Delegates by Chapter 5, 1981 Acts of the
General Assembly (Special Session), subatitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of
1965, as aaended.. Your subpission was completed on July 2,
1981. In accordance with your request, this submission has
been reviewed on an expedited basis.

Under Section 5 the Commonwealth of Virginia has
the burden of proving that its proposed reapportionment does
not represent a retrogression in the position of its black
residents, and that the new plan was adopted without any
racially discriminatory purpose. See Beer v. United
States, 425 U.S. 130 (1976). We have c-rfully IWreed
the material you submitted and for the most part .find the
proposed reapportionment plan to have neither the purpose
nor effect of diluting or abridging the voting rights of
black citizens,

However, there is one general area where the pro-
posed plan appears to dilute and fragment black voting
strength unnecessarily. According to the 1980 census the
southern part of the Commonwealth contains five contiguous
rural counties with black population majorities (Brunswick,
Greensville, Sussex, Surry and Charles-City). The nearby
City of Petersburg also has a majority black population of
61.090. Under the pre-existing apportionment plan four of
the five black majority counties were grouped together with
New Kent County to make up District 45, which by 1980 census
figures was 53.090 black. In the proposed plan each of the
five majority black counties is combined with one or more
gredominently white counties in such a way that there Is a

lack minority in each of the resulting districts (Nos. 26,
27, 35, 41 and 46). We note that one of the resulting dis-
tricts (No. 27), which combines Nottaway, Dinwiddie and
Greensville Counties and Emporia City, connected only by a
two mile stretch of the Nottaway River, does not seem to
comply with the Commonwealth's standard of: compactness.

93-758 0 - 83--- 11
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Testimony prepared for the pending lawsuits indicate that
the legislature was aware that dispersing the majority
black counties that were in former district 45 would neces-
sarily dilute the voting strength %f blacks in this area.

Similarly, tho City of Petorburg is combined in the
plan with the virtua liy all white city of Colonial Heights
resulting in a district (No. 28) which is 43.66t black.
This district was formed notwithstanding the fact that
Colonial Heights had historically been associated with
Chesterfield County and, in fact, had been combined under
the 1971 plan with Chesterfield to form District No. 36
which, with a population of 157#881, could have been continued
as a viable thre6-member district in the new plan. This latter
approach -was supported by representatives of the Colonial
Heights city government. material submitted to us indicates
there are a number of options available that would not have the
effect of diluting the voting strength of the black citizens
of Petersburg.

Accordingly, after careful consideration of the
materials you have submitted, as well as comments and
information provided by other interested parties, I an
unable to conclude, as I must under the Voting Rights Act#
that the submitted plan for the reapportionment of the
House of Delegates Is free of any racially discriminatory
purpose or effect in the described area. For that reason,
I must, on behalf of the Attorney General, interpose an
objection to Chapter 5 of the 1981 Acts of the General
Assembly of Virginia (Special Session) as it affects the
district lines in the SoutlbsidePetersburg area.

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory judgment
from the United States District Court for the District of
Columbia that this change has neither the purpose nor the
effect of denying or abridging ..the pight to vote on account
of race, color or membership in a language minority group.
In addition, the Procedures for the AdminisCration of
Section 5 (Section 51.44, 46 ied. Reg. 878) permit you to
request the Attorney General to reconsider the objection.
However, Utitl the objection is withdrawn or the judgment
from the District of Columbia Court is obtained, the effect
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of the objection by the Attorney General is to make the
reapportionment of the Virginia House of Delegates legally
unenforceable with respect to the districts in question.

We are aware that there is a severe time problem if
.the Commonwealth is to hold timely elections for the General
Assembly. Please be assured that we stand ready to do all
we can to assure that any future review of such limited
changes as may be necessary to comply with the requirements
of Section 5 is accomplished in the most expeditious way
possible. If you have any questions concerning this letter,
please feel free to call Carl W. Gabel (202-724-7439)8
Director of the Section 5 Unit of the Voting Section.

Sincerely#

Wm. r~o ds
ASsibtant Attorney Goneral

Civil Rights Division



Attachment D

VOTING RIGHTS SUITS INITIATED BY THE UNITED STATES
FROM JAtUANY l, 1975 THROUGH DECEMBER 11, 1981

Prevailing

Case Type Date Filed Party /

United States v. Grenada County (Mississippi), S5 5/14/75 Plaintiff
C.A. No. WC-75-44-KR N.D. His*., May 30, 1975)

United States v. Bolivar County (Mississippi), S5 6/4/75 Plaintiff
C.A. No. PC 75-52-K (N.D. Kiss., March 29, 1976)

United States v. Board of Supervisors of Forrest DS5 7/21/75 Plaintiff
Count% (Mississippi), C.A. No. 875-71(C)(S.D. Hiss.,,
Juy6 1979)

United States v. City of Albany (Dougherty County, D 7/21/75 Plaintiff
Georgia), 437 F. Supp. 137 (M.D. Ga. 1977)

United States v. The Democratic Executive Committee 0 7/29/75 Defendant
of Noxubee County,-M-ississippi-, C.A. No. E7S-39(m)
(S.D. Miss., June 25, 19T)

United States v. Board of Commissioners of S5 4/2/76 Defendant
Bessemer (Jefferson County, Alabama), C.A.
No. 76-H-470-S (N.D. Ala., July 17, 1978)

United States v. Hale County_ Commission (Alabama), 55 7/29/76 Plaintiff
C.A. No. 76-403-P (S.D. Ala.), a ld, 430 U.S. 924
.(1977)

w/ -3 notes a dilution suit; "SS" denotes Section 5 enforcement actions; 00Q denotes other
types of cases.

/The plaitiff is listed as the prevailing party where the suit achieved its desired

;9ective even though, for example, the lawsuit awaits final resolution of some issues or
ultimately was resolved by consent of the parties.



Case Prevailing-- T Date Filed Party
United States v. Board of Commissioners of Sheffield, 55 8/9/76 PlaintiffAlabama (Colbert County), 435 U.S. 110 (1978)

United States v. East Baton Rouge Parish School Board, D 8/17/76 PlaintiffC.A. No. 76-252 (M.D. La., June 6, 1980)

United States v. G g C.A. No. C76-1531A (N.D. 55 9/17/76 DefendantGa.), afl'd, 436 . . 1 (1978)

United States v. St. Land Parish School Board 0 10/6/76 Plaintiff(Louisiana), C.A. No. 76-1062 (W.D. La.,
December 5, 1979)

United States V. State of Texas (Waller County), 0 10/14/76 Plaintiff445 F. Supp. 1248 (S.D. Tex.). afftd, 439 U.S.
1105 (1979)

United States v. The New York State Board of 0 10/30/76 PlaintiffElections, C.A. No. 76-Civ-440 (N.D. N.Y.,
November 4, 1976 and November 10, 1980)

United States v. Board of Trustees of Westheimer 55 1/20/77 PlaintiffI.S.n. (Texas), 494 P. Supp. 738 (S.D. Tex. 1980),
aT , 450 U.S. 901 (1981)

United States v. Board of Trustees of Midland I.S.D. 55 3/24/77 Plaintiff
(Midland County, Texas), C.A. No. MO-77-CA-17
(W.D. Tex., June 2, 1978)

United States v. Hawkins I.S.D. (Wood County, Texas), 55 3/26/77 PlaintiffC.A. No. TY-77-81-CA (E.b. Tex., August 5, 1979)

United States v. Board of Trustees of Trinity I.S.D. 55 3/28/77 Plaintiff(Trinity County, Texas, C.A. No. M-77-487 (S.Do
Tex., March 28, 1978)



Prevailing
Ce Date Filed .. Party

United States v. Board of Trustees of Chapel Bill S5 5/6/77 Plaintiff
I.S.D. (Smath County, Texas), C.A. No. TY-77-137-CA
(E.D.Tex. p December 21, 1978)

United States v. City of Kosciuskot Mississippi 'DS 5/9/77 Plaintiff
(Attala County), C.A. No. EC-77-72-K (N.D. Miss.,
October 3, 1977)

United States v. City Commission of Texas City D 5/12/77 Plaintiff
(Galveston County, Texas), C.A. No. G-77-78 (S.DI
Tex., February 17, 1978)

United States v. Uvalde Consolidated I.S.D. (Texas), D 9/19/77 Pending
C.A. No. DR-77-CA-20 (W.D. Tex.)

United States v. Temple I.S.D. (Bell County, Texas), D 1/12/78 Plaintiff
C.A. NO. -78-CA-10 (.D. Tex., May 20, 1978)

United States v. Town of Bartelme (Shawano County, 0 2/15/78 Plaintiff
Wisconsin), C.A. No. 78. -C0-1 (E.D. Wis.,
October ll, 1978)

United States v. Village of Dickinson (Galveston S5 2/17/78 Plaintiff
County, Texas), C.A. No. G-78-35 (S.. Tex.,
May 2, 1979)

United States v. Board of Trustees of Somerset S5 3/10/78 Plaintiff
I.S.D. (Atascosa and 9exar Counties, Texas), C.A.
No. SA-78-CA-84 (W.D. Tex., December 26,-1978)

United States v. South Dakota and Fall River County, 0 4/4/78 Plaintiff
636 P.2d 241 (8th Cir. 1980), cert. denied, 49
U.S.L.W. 3926 (1981)

United States v. County Council of Chester County S5 6/1/78 Plaintiff
(South Carolina), C.A. No. 78-881 (D.S.C.,
November 12, 1979)



Case

United States v. Summer County Council (South
Carolina) C.A. No."78-881 (D.S.C.)

United States v. County Council of Charleston County
(South Carolina), 473 F. Supp. 541 (D.S.C. 1979)

United States v. board of Commissioners of Colleton
Count (South Carolina), C.A. No. 78-903-8 (D.S.C.,
February 17, 1981)

United States v. Marengo County Commission (Alabama),
C.A. No. "8-474-H (S.D. Ala.)

United States v. Thurston County (Nebraska), C.A.
No. 78-0-380"(D. Neb., May 9, 1979)

United States v. Humboldt Countyr Nevada,
.A. No."71-1E44 (D. Nev., January 19, 1979)

United States v. Barbour County Commission
(Alabama), C.A. No. 78-348-N (M.D. Ala., October 23,
1979)

United States v. City of Hattiesburg (Forrest County,
Missif-i- i), C.A.No. H-78-0147(C)(S.D. Miss.)

United States v. Dallas County Commission and School
Board (Alabama), C.A. No. 78-578 H (S.D. Ala.)

United States v. City and County of San Francisco,
C.A. No. C-78-2521-CFP (N.D. Calif., May 19, 1980)

United States v. Tripp County (South Dakota),
C.A. No. 78-3045 {D.S.D., November 1, 1978)

/ Voluntarily dismissed by plaintiff.
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Prevailing
Case Type Date Filed Party

United States v. City of Houston (Harris County, 55 12/13/78 Plaintiff
texas), C.A. No. 78--2407 (S.D. Tex., July 19,
1979)

United States v. Pike County Commission (Alabama), S5 5/29/79 Plaintiff
C.A. No. 79-245-M.D. Ala., Octoberct2, 1979)

United States v. County of San Juan (New Nexico), D 6/21/79 Plaintiff
C.A. No. 79-507 JS (D. N.Mex., April 8, 1980).

United States v. County of San Juant New Mexico, 0 6/21/79 Plaintiff
C.A. No. 79-508 J3 (D. N.Mex., April 8, 1980)

United States v. State of South Dakota& C.A. 55 6/26/79 Plaintiff
No. 79-I0fr(D.S.D., May 21g 1980)

United States v. State of South Carolina and 55 12/21/79 Plaintiff
worry Count , C.A. No. 79-2467-5 (D.S.C.,

April 4, 1980)

United States v. County School Trustees of Harris 55 1/18/80 Plaintiff
County (Texas), C.A. No. U-80-143 (S.D. Tex.,

Iune 11, 1980)

United States v. City of Port Arthur (Jefferson 55 3/14/80 Plaintiff
County, Texas), C.A. No. 8-80-216-CA (E.D. Tex.,
August 3, 1981)

United States v. State of South Carolina, C.A. No. D 4/18/80 5'
80-730-8 (D. S.C.)

United States v. Clarke County Commission (Alabama), D,$5 9/2/80 Plaintiff
C.A. No. 80-0547-H (S.D. Ala., April 17, 1981)

.j/ Voluntarily dismissed by plaintiff.
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Prevailing
Case Date Filed Party

United States v. County of Santa Clara (California), 0 11/4/80 Plaintiff
C.A. No. C-80-410O WWS (N.D. Calif., March 25, 1981)

United States v. Florida, C.A. No. TCA-1055 0 11/6/80 Plaintiff
(N.D. Fla., NovemEWi-7l980)

United States v. Board of Registrars of Sumter S5 7/14/81 Pending
County (Alabama), C.A. No. CV-81-P-1075-W (N.D. Ala.)

United States v. Louisville Municipal Separate School S5 12/1/81 Pending
District, C.A. No. EC M-318-LS-P (N.D. Miss.)

I



Attachment E

"BAILOUT" SUITS FILED UNDER SECTION 4(a) OF THE VOTING RIGHTS
ACT OF 1965, IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

CASE NAME DATE SUIT WAS FILED PREVAILING PARTY (DATE)*1
Avache, Navajo and Coconino 2/4/66 Plaintiff (7/26/66)-
Counties, Arizona v. UnitedStates* 256 F.Supp. 903 (196)

Elmore Counter Idaho v. 2/9/66 Plaintiff (9/22/66)
United States, C.A. No. 320-66

Alaska v. Unied States, 4/28/66 Plaintiff (8/17/66)
C.A. No. 101-66

W. United 5/9/66 Plaintiff (6/23/67)
States, C.A. No. 1198-66

Nash County, N.C. v. United 6/27/66 Defendant (9/26/69).
States, C.A. No. 1702-66

Gaston Coun N.C. v. United R/11/66 Defendant (6/2/69)
States, 395 U.S. 285 (1969)-

Alaska v. United States, C.A. 10/26/71 Plaintiff (3/10/72)
No. 2122-7Yl

New York v. United States, 12/3/71 Plaintiff (4/3/72)-
C.A. No. 2419-71

Comwonwealth of Virginia v. 6/5/73 Defendant (1/27/75)
United States, 386 F.Supp.
1319 t1974ITaffirmed, 420
U.S. 901 (1975)

*/ With respect to all suits in which the plaintiff prevailed, the Attorney

Funeral consented to the bailout.

*0/ Reopened 11/5/73, and recovered 1/10/74.



CASE NAME

New York v. United.6tate,
C.A. No. 2419-71

Maine v. United States,
C.A. No. 75-2125

Yuba County, California v.
United States, C.A. No.
75--21"7

Curry, McKinley and Otero
Counties, New Mexico v. United
States, C.A. No. 76-0067

Choctaw and McCurtain Counties,
Oklahoma v. United States, C.r.
N -76-- 1250

El Paso County, Colorado v.
United States, C.A. No. 77-0185

City of Rome v. United States,
446 U.S. 156 (1980 Y

Alaska v. United States,
C.A. 'No. 78-0484

DATE SUIT WAS FILED

11/5/73

11/25/75

12/30/75

1/12/76

7/6/76

2/1/77

5/9/77

3/21/78

PREVAILING PARTY (DATE)

Defendant (1/10/74)

Plaintiff (9/17/76)

Defendant (5/25/76)

Plaintiff (7/30/76)

Plaintiff (5/12/78)

Defendant (11/8/77)

Defendant (4/22/80)

Defendant (5/10/79)

***/ Rescinded the 4/3/72 bailout judgment.

i



Attachment F

"BAILOUT" SUITS FILED UNDER SECTION 203 OF
THE VOTING RIGHTS ACT OF 1965, AS AMENDED

THROUGH DECEMBER 11, 1981

CASE NAME

Main* v. United States,
-.A. No. 79-2125 D.D.Tc.)

Simenson v. Bell (Roosevelt
County, Monta-n-T, C.A. No.
CV-76-59-HG (D. Month )

Doi v. Bell (Hawaii), C.A.
No. 77-025 (D. Hawaii)

County of Placer (Calif.)iv.
United States, d.A. No.
8-80-123 MLS (E.D. Cal.)

DATE SUIT WAS FILED

11/25/75

6/22/76

7/14/77

2/20/80

PREVAILING PARTY (DATE)

Defendant (7/5/77)

Defendant (3/17/78)

Split (partial)

Defendant (6/13/80)

* Summary judgment granted for Japanese language minority in Maui County,
- denied for all others, 449 F. Supp. 267 (3/28/78); remainder of case

dismissed (8/21/79).
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Attachment C

-Dates

September 2(

June 8, 10-]

USE OF EXAMINERS TO LIST VOTERS

JANUARY 1, 1972 THROUGH DECEMBER 11,. 1981

MISSISSIPPI

Counties -No.

)-23, 1972 Madison -_2

5, 1974 Pearl River I

May 2,3,9,10,16,17,23,
24,30,311 June 7, 1975

September 5,6, 11-13, 18-20,

1975

Madison

Humphreys

Listed

3

81

404

261



166

Attachment H

NUMBER OF FEDERAL OBSERVERS ASSIGNED

JANUARY 1. 1972

.through

DECEMBER 11, 1981
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Elections

Nay 2, 1972
Primary

August 8, 1972
Special Election

November 7, 1972
General

May 7, 1974
Primary Election

June 4, 1974
Primary
Run-Off

November 5, 1974
General

May 4. 1976
Primary

Kay 25, 1976
Primary
Run-Off

August 10# 1976
Municipal

November 2, 1976
General

ALABAMA

Counties

Choctaw

Dallas

Hale
Wilcox

Choctaw
Hale
Lowndes
Wilcox

Sumter

Greene
Lowndes
Talladega
Wilcox

Dallas
Wilcox

Choctaw
Wilcox

Summer
(Gainesville)

Perry
Sumter
Wilcox

No. of Observers

20

10

42
68

110

24
30
18

30

22

18
24
54
14

42
44
86

14
20w

3

25
21
12



168

Elections,

September 5, 1978
Primary

September 26, 1978
Primary
Run-Off

November 7, 1978
General

July 8, 1980
Municipal

September 2, 1980
Primary

September 23, 1980
Primary
Run-Off

November 4, 19R0
General

ALABAMA

Counties No. of Observers

Hale
Marengo
Pickens
Summer
Wilcox

Hale
Marengo
Russell
Summer
Wilcox

Bullock
Wilcox

Pickens (Aliceville)
Sumter (Epes & Geiger)

Conecuh
Hale
Pickens
Wilcox

Conecub

Sumter -

47
101

27
48
16

3 (Reserves)
24

35
94
65

7
21'-

32
105

15

6

68
49
16
30

25

63



Elections

November 7# 1978
- General

December 11, 1979
Run-Off

Elections
August R 1972
Primary

August 29, 1972
Primary
Run-off

November 7, 1972
General

August 13, 1974
Primary

November 5, 1974
General

December 10, 1975
Municipal

August 10, 1976
Primary

August 31, 1976
Primary
Run-Off

April 10,
General

August 5,
Primary

1978

1980

169

CALIFORNIA

Counties

San Francisco

San Francisco

GEORGIA

Counties
Baker
Taliaferro

Taliaferro

Peach

Hancock

Hancock

Terrell
(Dawson)

Heriwether
Stewart
Terrell

Stewart

Hancock
(Sparta)

Bulloch
Calhoun
Early
Johnson
Mitchell
Sumee

T aIr

No. of Observers

146

140

No. of Observers
6
6

12

20

30

34

11

15
13
27
3
12

4

9
18
19
33
19

93-758 0 - 83 -- 12



Elections

August 19, 1972
Primary

September 20, 1972
Primary
Run-off

November 7. 1972
General

March 23, 1974
Municipal Primary

May 4, 1974
Primary
Run-Off

September 28, 1974
School Board
Run-Off

November 1, 1975
Primary

December 13, 1975
Primary
Run-Off

August 14, 1976
Primary

October 27,
Primary

December 8,
Primary
Run-Off

1979

1979
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LOUISIANA

Parishes

De Soto
St. Helena

No. of Observers

16
24

St. Helena

Do Soto

East Carroll
(Lake Providence)
Madison
(Tallulah)

East Carroll
(Lake Providence)

Sabine

East Carroll
Madison
DeSoto

East Feliciana
St. Helena

East Carroll
East Feliciana

Plaquemines
East Carroll
St. Helena

East Carroll
St. Helena

6

14

12

20

12

12

38
56

5

13
4

1Y

30
33

27
11
44

34
14
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Elections

April 5, 1980
Special School
Board

Elections

August 24, 1972
Special
Run-off

November 7, 1972
General

November 21, 1972
Special
Run-off

April 1, 1974
Municipal

May 28, 1974
Local Special

November 5, 1974
General

December 17, 1974
Special .

August S, 1975
Primary

Parishes

St. Landry

MISSISSIPPI

Counties

Hunphreys

Claiborne
Issaquena
Madison
Wilkinson

Issaquena

Yazoo
(Yazoo City)

Marshall

Kemper

Kemper

Benton
Claiborne
Hinds
Lef lore
Madison
Marshall
Noxubee
Sunflower
Warren
Yazoo

No. of Observers

12

No. of Observers

6

38
14
47
36

5

a

20

48

24

11
38
14
81
63
65
57
71
42
46
4 (Reserves)

49



172

Elections

August 26, 1975
Primary
Run-Off

MISSISSIPPI

counties

Benton
Clay
Hinds
Holmes
Humphreys
Madison
Marshall
Noxubee
Ok tibbeha

No. of Observers

6
16

12
14

8
67
42
12
16
8 (Reserves)

T"

November 4. 1975
General

September 7, 1976
Special Election

September 14, 1976
Run-Off

November 2, 1976
General

Benton
Bolivar
Claiborne
Holmes
Humphreys
Issaquena
Jefferson
Leflore
Madison
Marshall
Noxubee
Sharkey
Tallahatchie
Tunica
Wilkinson

Grenada
(City of Grenada)

Grenada
(City of Grenada)

Clay
DeSoto
Issaquena
Noxubee
Tunica

12
55
38
20
59

2
26
81
57

110
57
20
6
a
20
24

9

10

16
51
4

26
16
M13

(Reserves)
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Elections

May 10, 1977
Primary

Counties

Noxuboe
(Macon)
Sunflower
(Sunflower &
Moorhead)
Bolivar
(Shaw)
Hinds
(Edwards)
Leflore
(Itta Bena)
Tallahatchie
(Tutwiler)
Desoto
(Hernando)

No. of Observers

7

6

4

3

4

2

2

May 16,
Primary
Re-run

May 17,
Primary
Run-Off

1977

1977

June 7, 1977
General

June 28, 1977
Special

August 16, 1977
Special

September 13, 1977
General

April 3, 1978
General

November 14,
Special

November 28.
Run-Off

1978

1978

Bolivar
(Shaw)

Marshall •
(Holly Springs)

Bolivar (Shaw)
Holmes (Tchula)

Tunica

Marshall

Leflor. (Sidon)

Yaaoo (Yazoo City)

Tunica

Tunica

5

5

5
5

24

14

3

16

5

5
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Elections

December 11, 1978
Municipal

August 7, 1979
Primary

August 28, 1979
Primary
Run-Off

October 2, 1979
special

November 6, 1979
General

November 27, 1979
Special Election

December 11, 1979
Special Run-Off

May 13& 1980
Special Election
(Supt. of Education)

Counties

Bolivar (Rosedale)

Bolivar
Covington
Greene
Humphreys
Jasper
Kemper
Marshall
Tallahatchie
Wilkinson
Yazoo

Covington
Greene
Humphreys
Kemper
Marshall
Ta llahatchie
Yazoo-

Yazoo

Bolivar
Covington
Claiborne
Gi~eene
Holmes
Humphreys
Marshall
Noxubee
Tunica
Yazoo

Warren

Warren

Humphreys

No. of Observers

5

13
21
15
30
18
44

105
52

.26
19

8
.8
"38

11
136

33
34

7

32
12
73
10
33
38

136
65
28
34T

89

44

21
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Elections

November 4, 1980
General

November 18, 1980
Run-Off

May 12, 1981
Municipal
,Primary

-may 19, 1981
Municipal
Primary
Run-Off

June 2, 1981
Municipal
General

November 10, 1981
Primary

December 8, 1981
General

Elections

September 12, 1978
Primary

Elections

November 7, 1972
General

Counties

Claiborne
Clay
Humphreys
Noxubee
Ouitman
Ya zoo

Noxubee
Yazoo

Marshall
(Holly Springs)
Ouitman
(Harks)
Tallahatchie
(Tutwiler)

Picayune
(Pearl River)

Holmes
(Tchula)

Sunflower
(Indianola)

Sun flower
(Indianola)

NEVADA

Counties

Humboldt

SOUTH CAROLINA

Counties

Clarendon
Dorchester

No. of Observers

54
36
27
71
20
23

15
7

11

5

4

26

4

10

12

No. of Observers

3

No. of Observers

50
55
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Elections

June 27, 1978
Primary
Run-Off

November 7, 1978
General

Elections

May 1, 1976
Primary

November 2, 1976
General

May 6, 1978
Primary

June 3, 1978
Primary
Run-Off

August 12, 1978
Special
Run-Off

November 7, 1978
General

November 4, 1980
General

Elections

February 21, 1978
Primary

April 4, 1978
General

Counties

Marion

Darlington

TEXAS

Counties

Wilson
Uvalde
Medina
Fort Bend

Bee
Frio
LaSalle

Reeves

Reeves

Crockett

El Palo

Atascosa

'WISCONSIN

Counties

No. of Observers

12

55

No. of Observers

18
24
57
18T

24
26
26

59

15

8

8

19

No. of Observers

Shawano 3
(Bartelme)

Shavano 3
(Bartelme)
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U. S. De"p mt of Jmtice
Office of Lquave Aftirs

Ofc , of the An t Atrey Gw,'J W&tox. D.C 70530

Honorable Orrin G. Hatch
Chairman
Subconmittee on the Constitution
Comittee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman

This is in further response to your letter of December 2o
1981, concerning enforcement of the Voting Rights Act and analy-
sis of H.R. 3112, the House-passed bill to amend the Act. My
January 8, 1982 letter replied to some of your questions. This
letter completes our response.

5. Describe in detail the Department's policy
on annexations# What percentage reduction of
minority voting strength is deemed to consti-
tute a denial or abridgement of their right to ....
vote? Under what circumstances will the Depart-
ment require a municipality to change its form
of government as a condition of approval? What
provisions of the Act or passages in its legis-
lative history justify these policies? What
deciei6ns of the Supreme Court justify these
policies? What positions did the Department ad-
vocate In those cases?

a., The Department's policies concerning annexations are
based on Section 5, which applies to "any voting qualLfication or
prerequisite to voting, or standard, practice, or procedure with
respect to voting" different from that in effect on the date used
to determine coverage-under Section 4(b), **.. November 1# 1964.
To obtain preclearance, either from the U.J° District Court for
the District of Columbia or from tm Attorney General, a juris-
diction must show that the proposed change does not have the
purpose and will not have the effect of denying or abridging the
right to vote on account of race or color, or [ membership
in a language minority group]."
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In Allen v. State Board of Elections, 393 U.S. 544, 565-569
(1969), the Supreme Court held that Section 5 applied to a change
from district to at-large voting. 1/ The Court's reasoning was
as follows$

The right to vote can be affected by a dilution of
voting power as well as by an absolute prohibition
on casting a ballot. See Reynolds v. Sims, 377 U.S.
533, 555(1964). Voters who are membersof a racial
minority might well be in the majority in one dis-
trict, but in a decided minority in the county as a
whole. This type of change could therefore nullify
their ability to elect the candidate of their choice
just as would prohibiting some of them from voting.

393 U.S. at 569.

In 1970, Congress enacted a five-year extension of the
Act's special provisions, including Section 5. The House report
and the joint statement of ten members of the Senate Judiciary
Committee expressed approval of the Supreme Court's decision in
Allen. 2/

In a 1971 decision, Perkins v. Matthews, the Supreme Court
held that annexations are within t.he scope of Section 5. 400
U.S.-79, 381;-390. The United States did not participate in
Perkins, but, in holding that annexations are covered, the Court
relied in part upon testimony to that effect given by this Depart-
ment during the 1969-1970 Senate hearings on extending the Act.
See 400 U.S. at 391-394. 3/

In 1975, the Act's special provisions were extended for
seven years. The legislative history indicates Congress' approval
of Perkins and continued approval of Allen. 4/ Also, the com-

1/ This Department filed a memorandum for the United States as
amicus curiae, taking the position that the change to at-large
elections (as well as the other changes at issue in Allen) was
covered by Section 5.

2/ H.R. Rep. No. 91-397, 91st Cong., let Sees. 8 (1969); Joint
Views of Ten Members of the Senate Judiciary Committee Relating
to Extension of the Voting Rights Act of 1965, 116 Cong. Rec.
5521 (1970).

3/ In 1971, this Department issued its first set of guidelines
Yor-flementing Section 5. Annexations were included in the
list of covered changes. See 28 C.P.R. I 51.4(c)(3).

4/ See, e.s., H.R. Rep. No. 94-196, 94th Cong., let Sees. 9
T1975)t S. Rep. No. 94-295, 94th Cong., let Sees. 16 (1975).
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mittee reports listed. as an example of practices showing the
need to continue Section 5, "annexations of predominantly white
areas. /

In 1973, in City of Petersburg v. United Statesi the
Supreme Court affirmed the denial of preclearance with regard
to an annexation that would have changed the city's population
from majority black to majority white. 354 F. Supp. 1021 (D.D.C.
1972), aff'd per curiam, 410 U.S. 962. 6/

In Cit-of Richmond v. United States, 422 U.S. 358, 371-
372 (1975), the supreme Court held that, Ln the context of a
fairly drawn system of single-member districts for electing the
city council (which system would replace the pro-annexation at-
large system), the annexation in question would not have the
racial effect proscribed by Section 5. 7/ The case-was remanded

5/ H.R. Rep. No. 94-196 at 101 S. Rep. No. 94-295 at 16.

6/ This Department had previously objected to the annexation.

The district court did not find that the annexation had a
racial purpose, but found that the city had failed to meet its
burden of proving the absence of racial effect. 354 F. Supp. at
1027-1028. The district court stated the followings

The Court concludes then, that this annexation, in-
sofar as it is a more boundary change and not an expah-
sion of an at-large system, *s not the kind of discrim-
inatory change which Congress sought to prevent but it
also concludes# in accordance vith the Attorney Gener-
al's findings, that this annexation can be approved
only on the condition that modifications calculated to
nutralise to the extent possible any adverse effect
upon the political participation of black voters -are
adopted, i.e., that the plaintiff shift from an at-
large to a ward system of- electing its city councilmen.

354 F. Supp. at 1031.

/ In Richmond, 422 U.S. at 370, the Supreme Court stated theollowing, a

Petersburg was correctly decided. On the facts there
presentoid the annexation of an area with a white major-
ity, combined with at-large councilmanic elections and
racial voting, created or enhanced the power of the
white majority to exclude Negross totally from partici-
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to the district court, however, for further proceedings with
regard to the isue of racial purpose. 8/ 422 U.S. at 375.

In CitX of Rome v. United States, 446 U.S. 156, 187 (1980),
the Supreme Court upheld the denial of preclearance to a group
of annexations. 9/

-7 (contnu F

pation in the governing of the city through membership
on the city council. We agreed, however, that that
consequence would be satisfactorily obviated if at-
large elections were replaced by a ward system of
choosing councilmen. It is our view that a fairly de-
signed ward plan in such circumstances would not only
prevent the total exclusion of Negroes from membership
on the council but would afford them representation
reasonably equivalent to their political strength in
the enlarged community.

8/ The result reached by the Supreme Court in Richmond--remand
br further proceedings on the issue of purpose--is the course
that this Department had proposed.

9/ In City of Rome, this Department's position was that the an-
Nexations'should not receive preclearance.

The Supreme Court's reasoning was as follows.

The District Court properly concluded that these
annexations must be scrutinized under the VQting Rights
Act. See Perkins v. atthews, 400 U.S., at 388-390. By
substantially enlarging the city's number of white eli-
gible voters without creating a corresponding increase
in the number of-Negroes, the annexations reduced the
importance of the votes of Negro citizens who resided
within the preannexation boundaries of the city. In
these circumstances, the city bore the burden of prov-
ing that its electoral system "fairly reflects the
strength of the Negro community as it exists after the
annexktion[sL." Cty of Richmond v. United States, 422
U.S., at 371. The District court's detertmination that
the city failed to meet this burden of proof for City
Commission elections was based on the presence of three
vote-dilutive factors. the at-large electoral systenj
the residency requirement for officeholders, and the
high degree of racial bloc voting. Particularly in
light of the inadequate evidence introduced by the city,
this determination cannot be considered to be clearly
erroneous.

466 U.S. at 187.
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Another pertinent decision is Beer v. United States, which
is discussed below.

b. In evaluating annexations submitted for review under
Section 5, the policy of the Department is to apply the standards
developed by the federal courts. This is done on a case-by-case
basis in consideration of all the *relevant facts.

Among the factors considered are the effects of the pro-
posed annexation upon the racial make-up of the total population,
voting-age population, and registered voters. However, the
Department does not use any rigid mathematical cut-off. Each
submission is evaluated individually. The existing method of
government, including whether the electoral system provides for
majority or plurality voting for full-slate or "single-shot"
voting, and for election by district or at-large voting, is
considered, along with such matters as the extent of racial bloc
voting. We also consider the history of annexations by the
jurisdiction.

When an objection is interposed to changes caused by an
annexation, our practice is to indicate the kinds of action the
municipality might take that would render the change unobjection-
able. The Department is always willing to discuss matters of
this kind with the municipalities.

6. Describe in detail the Department's policy
on reapportionment. What sort of mathematical
standards are used to determine when a reappor-
tionment constitutes a denial or abridgement of
the right to vote? What other objective cri-
teria are take into account? How does the-
Department determine what sort of changes to re-
quire as a condition for approval? What provi-
sions of the Act or passages in its legislative
history justify these policies? What decisions
of the Supreme Court justify these policies?
What positions did the Department advocate in
those cases?

a. The statutory basis for applying Section 5 to re-
apportionment plans is the language that was interpreted in Allen,

In Georgia v. United States, 411 U.S. 526 (1973), the Court
held that a reapportionment statute was subject to Section 5. j /

lO' This was an action by the United States to enforce Section 5,
*or.# to enjoin implementation ofea state reapportionment law that

Sal not been precleared. The district court held In favor of the
United States, and the Supreme Court affirmed.
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The Supreme Courtpointed out that the reasoning of Allen Oall
but conclusively established that Section 5 covers redistricting
laws. 411 U.S. at 532. The Court noted Congress' awareness of
and acceptance of Allen and the practice of this Department and
covered jurisdictions. 411 U.S. at 533-534.

Another pertinent decision is White v. Regester, 412 U.S.
755, 765-769 (1973), in which the Supreme Court sustained the
lower court's decision that use, in a statute establishing dis-
tricts for the Texas legislature, of multi-member districts in
Dallas and Bexar Counties was unconstitutional, because they were
"being used invidiously to cancel out or minimize the voting
strength of' blacks and Mexican-Americans respectively (412 U.S.
at 765). 11/

The legislative history of the 1975 amendments to the
Voting Rights Act emphasized the need for continuing the applica-
tion of Section 5 to the redistricting process in covered states. 12/
The committee reports noted with approval the decision in White
v. Regester. 13/

In Beer v. United States, 425 U.S. 130 (1976), 14/ the
Court-enun=ed a standard concerning *retrogression,,'-which it
explained as follows.

When it adopted a 7-year extension of the Voting
Rights Act in 1975, Congress explicitly stated that
"the standard [under 1 5] can only be fully satis-
fied by determining on the basis of the facts found
by the Attorney General (or the District Court] to
be true whether the ability of minority groups to
participate in the political process and to to elect
their choices to office is augmented, diminished, or
not affected by the change affecting voting . . . .7
H. R. Rep. No. 94-196, p. 60 (emphasis added). In
other words the purpose of 1 5 has always been to

11/ The United States did not participate in White v. Regester.

12/ Se*, .@., H.R. Rep. No. 94-196 at 10-11; S. Rep. No. 94-295
aT 17-18.

13/ H.R. Rep. No. 94-196 at 191 S.Rep. No. 94-295 at 27.

1/ Beer was an action by the City of New Orleans to obtain pre-
clearance of the reapportionment of its councilmanic districts.
This Department opposed the granting of preclearance. The dis-
trict court denied the declaratory judgment sought by the city,
but the Supreme Court held that the lower court had erred in con-
cluding that the plan would have racially discriminatory effect.
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insure that no voting-procedure changes would be
made that would lead to a retrogression in the posi-
tion of racial minorities with respect to their
effective exercise of the electoral franchise.

It is thus apparent that a legislative reappor-"
tionment that enhances the position of racial minor-
ities with respect to their effective exercise of
the electoral franchise can hardly have the "effect"
of diluting or abrilging the right to vote on account
of race within the meaning of 9 S. We conclude,
therefore, that such an ameliorative new legislative
apportionment cannot violate J S unless the new
apportionment Itself so discriminates on the basis
of race or color as to violate the Constitution.

425 U.S. at 141 (footnote omitted).

Also relQvant is United Jewish Organizations v. Carey# 430
U.S. 144 (1977). IS/ The Court held that New York's use o racial
criteria in redistricting Kings County was not unconstitutional. 16
430 U.S. at 161 (White, J., with Stevens, Brennan and Blackmun,
Js.), 179-180 (Stewart, J., with Powell,, J., concurring in the
judgment).

b. In evaluating reapportionment or redistricting plans
submitted under Section S, as in evaluating annexations, the
Department applies the legal standards that have been developed
by the courts. In doing so, we proceed on a case-by-case basis,
in the light of all of the facts, without imposing any rigid
mathematical standards.

151 This action, brought by Hasidic Jews who resided in Kings
County, New York, challenged the constitutionality of a state re-
districting statute (adopted after a prior statute had been ob-
jected to by the Attorney General, pursuant to Section S). The
lower courts upheld the state statute.

This Department filed a brief in the Supreme Court, assert-
ing that the lower courts had properly dismissed the Attorney
General as a party and that the redistricting plan did not vio-
late the plaintiffs' Fourteenth or Fifteenth Amendment rights.
The Supreme Court affirmed the judgment of the court of appeals.

L/ After-the Attorney General objected to its initial redis-
tricting plan, the state adopted a new plan creating, in Kings
County, 6S-percent nonwhite majorities in two additional senate
and two additional assembly districts.
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Most often, the question presented is whether new district
boundary lines lead to retrogression in the ability of members of
racial groups to participate in the electoral process. Relevant
considerations include the racial make-up of the total population,
voting-age population, and registered voters in the districts be-
fore and after the boundary lines of the districts were redrawn.
Other factors that are considered include the method of election
and the compactness and contiguity of the districts. 17/

The Department does not require any particular change as a
condition for preclearance. However, we do discuss with the sub-
mitting Jurisdiction possible methods of bringing the apportion-
ment plan into compliance with Section 5. If the jurisdiction
wishes, our Section 5 guidelines allow informal discussion of
possible revisions. For example, we might discuss particular
revisions of boundary lines or electoral practices.

8. Describe in detail the Department's
policy regarding institution of suits to
protect voting rights How many different
sorts of suits are authorized by statute?
What criteria does the Department employ in
determining when to bring each type of suit?
What different sorts of relief are authorized
by statute? What criteria does the Depart-
ment employ in determining which sorts of
relief to request in a particular case?

a. A number of statutory provisions authorize the Attor-
ney General to bring civil actions to protect voting rights. This
authority relates not only to discrimination on the basis of race
or membership in a language minority group, but also to provisions
concerning durational residency requirements, 18/ voting age, 19/

UP7/ Regarding submissions such as reapportionments of legLsla-
Me bodies, including state legislatures, we also consider the
racial impact of deviations from one-person, one-vote requirements.

18/ Section 204(b) of the Voting Rights Act as amended, 42 U.S.C.
1973aa-2(b).

19/ Section 301(a)(1) of the Voting Rights Act, as amended, 42
U.S.C. 1973bb(a)(1).
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and the rights of overseas citizens. 20/ In addition, there are
criminal laws prohibiting interference with voting rights. 21/

Under Section 12(d) of the Voting Rights Act, 42 U.S.C.
1973j(d), the Attorney General is authorized to sue to enforce the
Act's special provisions, including Section 5, and also such per-
manent provisions as Sections 2 and 3. Another statute granting
authority to sue to prevent racial discrimination regarding
voting is Section 131 of the Civil Rights Act of 1957, 42 U.S.C.
1971(c). See also Title IX of the 1964 Civil Rights Act,
42 U.S.C. 2000h-2.

Under Section 204 of the Voting Rights Act, as amended, 42
U.S.C. 1973aa-2. the Attorney General is empowered to sue to en-
force Section 201, the permanent prohibition against use of
literacy tests, and Section 203, which imposes bilingual election
requirements on certain counties.

b. For more than ten years, the main priority of the
Civil Rights Division in the area of voting has been enforcement
of Section 5, the preclearance requirement. Our administra-
tive implementation, i.e., processing changes submitted to the
Department, is supplemented by litigation. We defend suits
brought by a jurisdiction to obtain judicial preclearance of a
change. In addition, we initiate suits to enforce Section
5--suits in the local federal district court to enjoin operation
of changes that have not been precleared.

In recent years, the category accounting for the second larg-
est number of the Civil Rights Division's voting rights suits is
litigation to remedy dilution of the voting rights of blacks or a
language minority group.

In deciding whether to initiate a suit, we use the following
criteria, the strength of the evidence of a violation, whether
the viol-atTon is egregious, the jurisdiction's response to our

20/ Section 7(a) of the Overseas Citizens Voting Rights Act, 42
U75.C. 1973dd-3(a).

21/ B.j., 18 U.S.C. 241-2421 18 U.S.C. 245(b)(1)(A), added by
Section 101(a) of the Civil Rights Act of 1968; Sections ll(c)-(e)
and 12(a)-(c) of the Voting Rights Act, as amended, 42 U.S.C.
19731(c)-(e); 1973j(a)-(c). If an alleged violation of one of
the criminal statutes involves discrimination based on race or
membership in a language minority group, the matter is handled
by the Criminal Section of the Civil Rights Division. If such
discrimination is not involved, the matter is handled by the
Criminal Division.

93-758 0 - 83 - 13
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efforts to obtain voluntary compliance, the number of persons
affected, the existence of legal issues between the United States
and the jurisdiction, and the availability of our resources.

c. As noted above, provisions of the Voting Rights Act
and other statutes dealing with the right to vote authorize both
civil and criminal relief, but, since 1975, the Civil Rights
Division has brought only one criminal prosecution in the area
of voting rights.

The statute that we use most frequently is Section 12(d)
of the Voting Rights Act, 42 U.S.C. 1973j(d), which provides that
in the event of violation of specified provisions of the Act, such
as Section 2 or Section 5, "the Attorney General may institute
for the United States * * * an action for preventive relief,
including an application for a temporary or permanent injunction,
restraining order, or other order * * *." Also, declaratory
judgments are authorized (see 28 U.S.C. 2201).

In determining what remedies to seek in litigation, the
Department is basically guided by the nature of the violations
the defendants should take the action needed to bring them into
compliance with federal law and-.remedy the effects of the viola-
tion. As a rule, declaratory and injunctive relief are the forms
of relief most often sought. Such relief is generally sufficient
to insure the federally protected rights of the victims of voting
discrimination. Sometimes, the Department also finds it necessary
to seek other relief. 22/

in an action to enforce Section 5. the basic relief is an
injunction against implementation of th~e non-precleared change
in voting laws. At times, such a suit may involve an effort to
postpone or set aside an election.

In a dilution suit under Section 2, e.g., a suit challenging
the at-large method of election, we seek adoption of a nondis-
criminatory system.

9. List all suits to protect voting
rights initiated by the Department since
1975. Describe in detail in each case how
the criteria described above were applied.

a. My letter of January 8 included a list of the voting
rights suits we have initiated since January 1, 1975. See Attach-
ment D to that letter.

22/ For example, in one case, the United States initiated civil
contempt proceedings after we determined that the defendants in
a pending case had failed to comply with a federal court order.
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b. To indicate application of the criteria outlined in
our reply to question 8, we are attaching a summary of each of
the cases listed in Attachment D. These summaries are Attachment
I to the present letter.

10. List all suits for bailout filed under
the Act since 1965. Describe the criteria
used by the Department in determi-ning whether
to consent to bailout. Describe how the
Department's actions in each case complied
with those criteria.

a. Our January 8, 1982 response included lists of the
bailout suits under Section 4(a) and Section 203(d). See Attach-
ments E and F to that letter.

b. -The criteria regarding consent to a bailout judgment
depend upon the applicable statutory provisions.

(1) Section 4(a)

(A) In a bailout suit by a 1965- or 1970-
covered jurisdiction, the issue is whether, during the applicable
period (now, the 17 years preceding the filing of the suit), there
was any use of a "test or device' with the purpose or effect of
denying or abriding the right to vote on account of race. 23/ The
definition of "test or device" applicable to these jurisdiztions
is set forth in Section 4(c) and includes requirements concerning
literacy, educational achievement, good character, and the voucher
of other persons.

The next-to-last paragraph of Section 4(a) states that the
Attorney General "shall consent" to the entry of a bailout judg-
ment if he "determines that he has no reason to believe" that any
such discriminatory use of a test or device occurred during the
applicable period. 24/

23/ Section 4(a) provides that a bailout judgment may not be issued
t-o a jurisdiction for a period of 17 years after entry by a fed-
eral court of a final judgment determining that such discriminatory
use of a test or device occurred within the territory of the juris-
diction.

24/ Section 4(d) sets forth a de minimis exception for cases in
wKich the incidents of discriminatory use of a test were few in
number and promptly corrected by state or local officials, and re-
currence of such discrimination is unlikely.
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(B) The coverage formula added to Section 4(b)
in 1975 uses a new definition of *test or device.' That defini-
tion, Section 4(f)(3)t refers to conducting registration or elec-
tions solely-in English in a jurisdiction with substantial "lan-
guage minority group population. 5/ This additional definition
of "test or device" is the primary -ssue with regard to bailout
by a 1975-covered jurisdiction, but does not apply to bailout from
1965 or 1970 coverage.

To obtain a bailout judgment, a 1975-covered jurisdiction
must show that, during the preceding ten years, it did not use
English-only elections for the purpose or with the effect of deny-
ing or abridging voting rights on the ground of membership in a
language minority group.

(C) When a bailout suit is filed, our practice
is to conduct an investigation in order to determine whether a
test or device was used during the pertinent period and, if so,
whether such use had the proscribed discriminatory purpose or
effect.

If our investigation shows that there was no discriminatory
use of a test or device, we consent to entry of a bailout judg-
ment. Otherwise, we defend the suit and oppose entry of such a
judgment.

(2) Section 203(d)

The issue in a bailout suit under Section 203(d)
is whether "the illiteracy rate of the applicable language minor-
ity group within the (plaintiff) State or political subdivision
is equal to or less than the national illiteracy rate." 26/ If
the pertinent data on illiteracy showed that the jurisdiZ'tion
satisfies the standard of Section 203(d), we would consent to the
bailout judgment.

c. To indicate application of our criteria, we are
attaching a summary of each of the bailout suits. See Attachment
j. As noted in my January 8 letter, nine of the suits under
Section 4(a) resulted in a bailout judgment, and each such judg-
ment was based on the Attorney General's consent.

25/ The term "language minority group" refers to Hispanics,
American Indians, Asian Americans and Alaskan Natives.

26/ The meaning of 'illiteracy" for purposes of Section 203 is
set forth in Section 203(b).
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12. List all States and political subdivisions to
which the Department has assigned federal examiners
during the last ten years. Describe in detail the

..... criteria, including written regulations and guide-
lines, used by the Department in determining whether
to assign svich examiners.

a. Our January 8 letter included lists of the counties
to which examiners have been assigned during the past ten years.
See Attachments G and H to that letter.

b. The statutory criteria employed by the Attorney
General in certifying counties for the use of federal examiners
are set forth in Section 6 of the Act, 42 U.S.C. 1973d. Examiners
have two functions--listing persons whom the examiner found to
be qualified to vote (see Sections 6 and 7 of the Act) and being
present at an election to which federal observers are assigned
(see Sections 8 and 12(e) of the Act).

The Department of Justice has not issued any regulations or
guidelines regarding the criteria for using examiners. We will
describe (1) our general practice concerning use of examiners to
list qualified voters, (2) the specific circumstances that resulted
in such use of examiners in two Mississippi counties in 1975, and
(3) our practice with regard to use of federal observers (and
therefore examiners) at an election.

(1) Section 6 of the Act, as amended, provides f6r
the appointment of examiners (a) when authorized by a court pur-
suant to Section 3(a) of the Act or (b), in a county subject to
the special provisions, when the Attorney General certifies (i)
that he has received, from at least 20 of the county's residents,
meritorious written complaints that their voting rights have been
denied, under color of law, on account of race or membership in
a language minority group or (ii) that, in his judgment, *the
appointment of examiners is otherwise necessary to enforce the
guarantees of the fourteenth or fifteenth amendment."

In making the latter determination, the Attorney General is
required to take into account whether the ratio of nonwhite to
white persons registered to vote appears reasonably attributable
to violations of the Fourteenth or Fifteenth Amendment or whether
bona fide efforts are being made to comply with those amendments.
More specifically, the Department considers such factors as how
long and how consistently the voter registration office is open,
its location in relation to areas where minority registration is
low and whether offices are set up in outlying areas; whether
there has been intimidation of-registrants ranging from discour-
tesy to violence; and whether standards are applied differently
to white and minority applicants.
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•(2) The most recent use of examiners to list quali-
fied voters occurred, in 1975, in Madison County and Humphreys
County, Mississippi. Examiners were assigned to Madison County
after the county registrar allowed whites, but refused to grant
blacks, the opportunity for voter registration in outa'ying areas
of the county, and the registrar closed his office to avoid
registering blacks, refused to allow black applicants to be as-
sisted by other blacks, and-displayed a pistol while ordering a
black registration worker and two black prospective applicants
out of his office.

Federal examiners were assigned to Humphreys County after
the county registrar caused lengthy delays in the registration of
illiterate black voters, closed his office during the usual hours
for voter registration, and refused to allow voter registration
in the evening or on weekends, the only time available to many
black field workers for registration.

(3) When a county is subject to an examiner certifi-
cation, the Attorney General may direct the Office of Personnel
Management to assign federal observers, persons who monitor the
conduct of the election and the counting of votes. As noted
above, whenever observers are assigned to an election, an examiner
is also present.

In determining whether Tederal observers are needed at a
particular election, we consider three basic factors: (a) the ex-
tent to which those who will run an election are prepared, e.%.,
whether there are sufficient voting hours and facilities, wfiether
procedural rules for voting have been adequately publicized, and
whether polling officials have been selected in a nondiscrimin-
atory manner and are instructed in election procedures; (b) the
confidence of the minority community in the electoral process and
in the individuals conducting the election, including the extent
to which minorities are allowed to be poll officials, and (c) the
possibility that forces outside the official election machinery,
such as racial violence or threats of violence or a history of
discrimination in areas other than voting, may interfere with the
election. Such factors are particularly important in an election
where a minority candidate or a non-minority candidate who has the
support of minority voters has a good chance of winning the elec-
tion. Federal observers can provide a calming, objective presence
and the observers can serve to prevent intJmidation of minority
voters at the polls .and to assure that illiterate voters are pro-
vided with noncoercive assistance in voting.
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For most of the states covered by the special provisions
of the Act, we determine the need for federal observers through
standard pre-election surveys. 27/

13. How many political subdivisions are covered by
the preclearance provisions of the Act? List each
State or political subdivision which, on the basis of
all information available to the Department, would be
unable to meet the bailout standard set by H.R. 3112,.
and in each case describe the reason for such inabil-
i ty.

a. Nine states are fully covered by the special provi-
sions of the Voting Rights Act. This means that Section 5's pre-
clearance requirement applies to each of those state governments,
as well as to the 830 counties and independent cities within those
states and to all of their subunits. In addition, the special
provisions apply to a total of 82 political subdivisions in 13
other states. Please note that a list of the covered jurisdic-
tions is set forth in the appendix to our Section 5 guidelines,
Attachment A to my January 8, 1982 letter.

b. On October 1, 1981, I sent Congressman Railsback a
letter discussing operation of the bailout standard of H.R. 3112.
Included, as attachments, were detailed lists of the jurisdictions
affected by certain criteria. A copy of this letter (which was
included in the Congressional Record) is attached. See Attachment
K. We are in the process of updating the lists, and I plan to
provide them to the Subcommittee in connection with my testimony.

Please note that, because of lack of information on the
nature of the criteria, we are not able to estimate the effect of
the standards concerning (1) compliance with the procedural re-
quirements of Section 5, (2) constructive efforts regarding regis-
tration and voting, (3) elimination of dilutive voting procedures
and methods of election, or (4) the general provision on violation
of federal or state prohibitions against voting discrimination.

27/ Our surveys begin with telephone inquiries to election offi-
Tals in counties with significant minority populations. These
inquiries are followed by telephone discussions with minority con-
tacts in counties where minority and white or Anglo candidates are
contesting a local office, and in counties where we have received
complaints of discrimination in election procedures. Our surveys
conclude with field investigations in counties where our telephone
inquiries show that the assignment of federal observers may prove
to be necessary. The final decision regarding the assignment of
federal observers is made by the Assistant Attorney General on the
basis of written recommendations that set out the facts obtained
in the pre-election surveys.
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14. Describe the criteria used by the Department
in determining whether to enter into a consent de-
cree, settlement, or agreement resolving voting
rights litigation. What effect would the enactment
of the provision of H.R. 3112 governing the conse-
quences-ofAwsh-Agreements have on the Department's
policies?

a. In.determining whether to enter into a consent de-
cree, settlement or agreement resolving voting rights litigation,
the Department's primary consideration is whether the actions to
be taken by the parties to the consent decree will effectively
achieve compliance with federal law.

The Department attempts to resolve lawsuits by consent of
the parties whenever possible, because such resolution achieves
compliance with federal law and, at the same time, allows for more
efficient use of our limited resources.

b. Under the standard set forth in H.R. 3112, no bail-
out judgment would issue if the court were to determine, inter
alia, that, during the applicable period, a consent decree ha
been entered into which resulted in the abandonment of a voting
practice which was challenged on racial grounds. Although the
enactment of this provision would not materially affect the
Department's policies concerning consent decrees, the provision
could well affect the willingness of defendant jurisdictions to
enter into such decrees.

15. Describe the Department's interpretation of
the term 'voting procedures and methods of elec-
tion which inhibit or dilute equal access to the
electoral process" as used in H.R. 3112.

Section l(b) of H.R. 3112 sets forth amendments to the
bailout provisions of Section 4(a) of the Voting Rights Act, 42
U.S.C. 1973b(a). These amendments, which would take effect on
August 5, 1984, would add a new set of standards for award of a
bailout judgment. The required showing must be made with regard
to the ten years preceding the filing of a bailout suit and the
period during which the suit is pending.

The provision referred to in your question, proposed Sec-
tion 4(a)(l)(F)(i), would require a state or political subdivi-
sion seeking a bailout judgment to prove, for the applicable
period, that it and wall governmental units within its territory
have "eliminated voting procedures and methods of election which
inhibit or dilute equal access to the electoral process." This
provision was included in the bill as reported by the House
Judiciary Committee, and no amendment regarding it was considered
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during the House floor debate, Accordingly, the main evidence of
its intended meaning is the report of the House committee, H.R.
Rep. No, 97-227, 97th Cong,, 1st Sess. (1981).

One issue relates to the coverage of section 4(a) (l) (F)(i),
that is, the meaning of "voting procedures* and "methods of elec-
tion.* Neither of the terms is defined in the bill. 28/ The
House report states (p. 43) that O[vjoting procedures encompass
requirements for voter registration and the registration process"
and that "methods of election include the electoral process and
the means by which public officials are elected." Some specific
guidance is provided by the following explanations

The basis for this standard is the extensive
committee record which shows clearly that discrim-
inatory voting procedures and methods of election
continue to prevail throughout the covered juris-
dictions. This evidence indicates that the types
of voting procedures and methods of election which
have continuously been used in a discriminatory
manner include: unduly restrictive voter regis-
tration procedures, multi-member legislative dis-
tricts, at-large county-wide and citywide voting
which denies a substantial minority population an
equal opportunity to participate, majority vote-
runoff requirements, prohibitions on single-shot
voting, and others.

House report at 42-43.

To the extent that proposed Section 4(a)(l)(F)(i) would
apply to the voter registration process, it is related to proposed
Section 4_a})(I(F)(iii). The latter provision would-require, as
a condition for bailout, proof that the jurisdictions in question

have engaged in other constructive efforts, such as
expanded opportunity for convenient registration
and voting for every person of voting age and the
appointment of minority persons as election offi-
cials throughout the jurisdiction and at all stages
of the election and registration process.

The basis for and meaning of subparagraph (iii) are explained as
follows in the House report (pp. 43-44):

28/ The term "voting procedures* is similar to language appearing
Tii Section 2 of the Act, 42 U.S.C. 1973, (*standard, practice, or
procedure"), and Section 5, 42 U.S.C. 1973c, ("standard, practice,
or procedure with respect to voting").
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The Committee hearing record is replete with ex-
amples of restrictive registration practices and
procedures, such as restricted hours and locations
for registration dual registration practices, and
discriminatory reregistration requirements, which
continue to exist throughout the covered jurisdic-
tions. A jurisdiction could meet the requirements
of the subsection by offering expanded opportuni-
ties for registration through the appointment of
deputy registrars who are accessible to minority
citizens, offering evening and weekend registra-
tion hours, or providing postcard registration.
Other examples of constructive efforts include
appointment of minority citizens as deputy regis-
trars, pollworkers, and to other positions which
indicate to minority group members that they are
encouraged to participate in the political process.

Thus, it appears that subparagraphs (i) and (iii) would re-
quire at a minimum that any covered jurisdiction seeking bailout
not only eliminate any registration requirements or practices that
might be said to disadvantage blacks or members of language minor-
ity groups, but also alternatively adopt such measures as neces-
sary to enhance the opportunities for convenient registration and
voting of minorities. 29/

The next set of issues relates to subparagraph (i)'s phrase
*inhibit or dilute equal access to the electoral process.0 The
House report states (p. 43) the followings

The Committee's greatest concern is that a juris-
diction seeking bail-out be required to show that
it, and governmental units within its territory,
have eliminated voting procedures and methods of
election which discriminate against or submerge
minority voters. The requirement to eliminate
means the elimination of all such structural and
procedural barriers.

The report indicates that the requirement of proposed
Section 4(a)(1)(F)(i) is aimed particularly at at-large election
systems and is not limited to procedures or election methods that

29/ The House report states (p. 43) that proposed Section 4(a)(1)
T-)(iii) places an affirmative duty on covered jurisdictions to
expand the opportunities for minority citizens to register and
vote."
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are unconstitutional. 30/ The applicable standard would be Npur-
pose or effect=! the report states (p. 43) that the jurisdiction
seeking a bailout judgment must provide *empirical evidence that
its methods of election and voting procedures have neither the
purpose nor the effect of discriminating." One obvious conclusion
to be drawn is that virtually no covered jurisdiction with an at-
large election system and substantial minority population will be
permitted to obtain release from the special provisions unless that
at-large system is eliminated--even if all the other criteria of
the bailout provision can be fully satisfied.

16. Does the Department have sufficient
resources at this time to respond to such
ba i lout -t t---- - b----bb- der the
existing Act? Does the Department have suf-
ficient resources at this time to respond to
such bailout suits as may be brought under
H.R. 3112 were it to be enacted? If not,
what other resources are needed?

a. As noted above, under the present bailout provision of
Section 4(a), our response to a bailout suit includes an investiga-
tion in the jurisdiction. The extent of our litigative efforts
depends on whether the case proceeds to discovery and trial. 31/

367 After listing the examples of covered procedures and methods
o election, the House report (p. 43) adds:

Although they are not necessarily unconstitutional under
existing standards, these voting procedures and methods
of election cited by the Supreme Court and lower Federal
courts as having a 'built-in-bias" against minorities do
not permit minorities Oto enter into the political pro-
cess in a reliable and meaningful manner." White v.
Register, 412 U.S. 755, 766-67 (1973); Zimmer v. McKeithen
485 F.2d 1297 (5th Cir. 1973) (en banc).

For example, while in some areas with few minority
citizens, at-large election may be a reform measure, the
Committee heard extensive evidence about discriminatory
at-large election systems in the covered jurisdiction
[sici.

31/ Of the seven bailout suits filed after the 1975 Amendments to
tWe Voting Rights Act, three were concluded by the entry of judg-
ments in which we consented to bailout in the early stages of
litigation, three were concluded by the jurisdiction's voluntary
dismissal of the action in the early stages of litigation after we
had determined that we could not consent to bailout, and one case,
involving the City of Rome, Georgia, proceeded through all stages
of litigation including appeal to the Supreme Court.
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To date, the number of bailout suits has been limited, and our
resources have been adequate to respond to those suits. 32

In the event that Congress does not extend the Act before
August 6 of this year, it is likely that, soon after that date,
all or most of the 1965-covered jurisdictions would bring bailout
suits. This could mean a total of six statewide suits and one or
more suits by 39 North Carolina counties. L/

Responding to a statewide bailout suit would be a substan-
tial undertaking. The demands on our resources would depend in
part upon the timing of the bailout suits, i.e., whether their
filing is staggered over a period of months-o whether several
are filed at essentially the same time. If the resources of our
Voting Section and the PBI proved to be inadequate, we would have
to divert temporarily other resources available within the Depart-
ment and might need to seek additional funds from Congress.

b. H.R. 3112, the House-passed bill, would substantially
change the bailout process. First, a bailout suit could be brought
by an individual county in a fully covered state. There are more
than 800 such counties.

Second, new bailout standards would be applicable after
August 1984, which would be the earliest possible date for bailout.

It is difficult, at this time, to estimate what the demands
on our resources would be after August 1984, because that requires
speculation as to the number and timing of bailout suits that would
be filed and the issues that would be in dispute. It is possible
that, in 1984 and the next several years, a large number of bailout
suits would be filed. Still, the standards are such that it would
be exceedingly difficult for a plaintiff jurisdiction to meet them.
For example, a bailout effort by a state or a county could be de-
feated simply by showing that one of the towns within it had failed,
during the preceding ten years, to obtain preclearance of one or
more changes in voting laws. Accordingly, even if the number of
suits were large, there might be few trials and few full investi-
gations. Litigation of some legal issues, including appeals, might
be necessary.

32/ The Civil Rights Division's litigation of voting suits in the
NTstrict courts is handled by 17 attorneys in the Voting Section,
including three supervisors.

33/ In August 1965, the States of Alabama, Georgia, Louisiana,
iRtsissippi, South Carolina and Virginia became subject to Section
4(a). Of the North Carolina counties covered on the basis of the
1965 formula, 26 became subject to Section 4(a) in August 1965;
the other 13 became subject in January or March 1966.
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At some point, probably after 1992, the situation would
change. That is, adjudication of the various issues presented by
the bailout standards would be necessary. Such suits would be ex-
tremely difficult and complicated. They would, for example, en-
tail litigating the purpose and effect of all electoral systems of
the plaintiff jurisdiction and all the cities, towns and school
districts within it. The demands on this Department with regard
to investigating and litigating even a single suit of this type
would be extremely great. Nonetheless, because it appears that
such demands would not arise until many years in the future, we
cannot be specific regarding the additional resources that would
be needed.

17. In the Department's view are there any pur-
poses served by the confinement of bailout liti-
gation to the District of Columbia that could not
equally well be served by litigation in other
districts?

Under Sections 4(a) and 14(b) of the Voting Rights Act,
exclusive jurisdiction over actions to terminate Section 4(a)
coverage is vested in the United States District Court for the
District of Columbia. Such actions are heard by a three-judge
court, and there is a right of direct appeal to the Supreme Court.

In 1965, the reasons for confining bailout, suits to the
District Court for the District of Columbia were (1) a desire for
uniformity of decisions at the trial-court level, (2) the belief
that use of the District of Columbia court would mean prompt and
impartial adjudication of the cases, thus avoiding problems that
had been experienced in some of the federal courts in covered
states, and (3) the convenience to this Department. 34/

During its consideration of H.R. 3112 on October 5, 1981,
the House of Representatives debated and rejected an amendment,
offered by Congressman Caldwell Butler, that would have permitted
Section 4(a) bailout actions to be brought in the local federal
district courts. 35/ Opponents of the amendment stated that, over
the last 16 years, use of the District of Columbia court had
worked well, and they maintained that the original reasons for

34/ See, eg,, H.R. Re?. No. 439, 89th Cong., 1st Sess. 19 (1965);
IMl Cong. Rec. 10354-10355 (1965) (Senator Hart), id. at 103t2-
10363 (Senator Javits), id. at 16225 (Congressman Ryan).

35/ Under the amendment, the suits would be heard by a three-
u-dge court, the .mbers of which would be selected by the chief

judge of the circuit and could not include "any of the judges
normally assigned to * * * (the] judicial district." See 127
Cong. Rec. H 6948 (daily ed., Oct. 5, 1981).
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limiting the suits to that court were still valid. 36/ The dis-
advantages of barring use of the local federal courts were discus-
sed by Congressman Butler and other supporters of his amendment. 37

Our view concerning this issue depends upon the nature of
the bailout standards. The present provisions have been workable
and, if the existing bailout standard is retained, we would favor
continuing the exclusive jurisdiction of the District Court for
the District of Columbia. If bailout standards similar to those
of the House-passed bill are adopted, the arguments made in favor
of permitting bailout suits to be brought in the local federal
district courts are, in our opinion, more persuasive.

I hope that this letter will be of assistance.

Sincerely,

Ass ant Attre Gneral
Civil Rights Division

Attachments

36/ See, e.g., 127 Cong. Rec. H 6951 (daily ed., Oct. 5, 1981)
Rongressman Edwards)j id. at H 6956 (Congressman Washington).
See also H.R. Rep. No. 97-227, 97th Cong., Ist Sess. 36 (1981).

37/ See, e.g., 127 Cong. Rec. H 6948-6950 (daily ed., Oct. 5,
1181) (Cornressman Butler). See also H.R. Rep. 97-227 at 66-67
(dissenting views of Congressman Butler).
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Senator HATCH. Thank you, Senator Grassley, for calling upon
Senator Mathias, who will be our next witness.

STATEMENT OF HON. CHARLES McC. MATHIAS, JR., A U.S.
SENATOR FROM THE STATE OF MARYLAND

Senator MATHiAS. In view of the fact that we have spent a lot of
time and I have had already an opportunity to get in a few words, I
am going to ask permission to submit my statement for the record
and then just make one point very briefly.

Senator HATCH. That will be fine. Your full statement will be
made a part of the record as though fully delivered.

Senator MATHiAS. Since this question of intent is obviously the
focal point of this discussion and I suspect will be throughout the
month of February, I would like to say that I think that the
amendment that we propose to section 2 is needed. I want to
answer the chairman specifically. It is needed to clarify the burden
of proof in voting discrimination cases and to remove the uncer-
tainty caused by the failure of the Supreme Court to articulate a
clear standing in the City of Mobile v. Bolden. In that case it was
four members of the Court who interpreted section 2 to require
that violations of the section be based on specific evidence of dis-
criminatory purpose.

In this connection, I would say, Mr. Chairman, that the language
that has been used this morning-we want to overrule the Court-
is really not accurate. We are not trying to overrule the Court. The
Court seems to be in some error about what the legislative intent
was. We are simply trying to make it clear what I recall the legis-
lative intent to have been, what the Attorney General recalls it to
have been-Attorney General Katzenbach.

Prior to Bolden, a violation in voting discrimination cases can be
shown by reference to a variety of factors that, when taken togeth-
er, added up to a finding of illegal discrimination. But in Bolden
the plurality appears to have abandoned this totality of circum-
stance test and to have replaced it with a requirement of specific
evidence. By requiring the specific evidence of intent to discrimi-
nate, the plurality in Bolden-note, I say plurality, not major-
ity--

Senator HATCH. There were six Justices, were there not, who en-
dorsed an intent standard?

Senator MATHIAS. Places a virtually impossible burden on the
plaintiffs.

The reason we need it is that plaintiffs must now reach back into
time and produce direct evidence of discriminatory purpose. With
all deference to the chairman, I think this is a requirement of a
smoking gun, and I think it becomes a crippling blow to the overall
effectiveness of the act.

Congress has the constitutional authority to refresh the memory
of that plurality of the Court and to restore the original meaning
to section 2, and that is merely what we are trying to do.

I will submit the-balance-of-my-statement so that the other wit-
nesses can be heard.

Senator HATCH. Thank you, Senator Mathias.
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I have one question for you, but let me first say this: It was more
than a plurality. There were six Justices arguably who agreed that
the intent standard was the standard under the 15th amendment.
Six Justices reaffirmed that under the 15th amendment you have
to have intent to have a violation. I think this opinion is shared by
the majority of people who have read the case. I might even add
that Justice White, in his dissent in Mobile, said that purpose was
necessary. I think this is an important point to recognize.

Let me ask you this question.
Senator MATHIAS. Just so the record is clear, you said six mem-

bWrs. There were four, and two concurred, but on other grounds.
Senator HATCH. The four concurring judges, Justice White, and

perhaps one or two of the concurring justices.
Senator MAmius. Justice Blackmun concludes that the relief af-

forded appellees by the district court was not commensurate with
the sound exercise of judicial discretion.

Senator HATCH. That is true about Blackmun; but it is hardly
disTositive that he opposed the intent requirement.

Senator MATHus. I will stick with four.
Senator HATCH. Fine, but let us read the whole case.
I noted with great interest in the Washington Post recently a

statement by Mr. John W. Douglas, chairman of the Maryland
General Assembly's Black Caucus redistricting panel. He was quite
concerned that the city of Baltimore which, as you know, is 55 per-
cent black, would only have four out of nine house districts, only 44
Mercent of these districts, with a majority black population. Mr.

uglas said, as I recall, that he was dissatisfied with the plan for
that reason and that the Black Caucus was considering legal
action. Do you know if any suit has been initiated yet?

Senator MTH us. I do not know that.
Senator HATCH. Do you have any thoughts on such a suit's legal

merits? Do you think that any of the changes in the proposed
Voting Rights Act amendments may have an impact on his suit if
it is ever brought?

Senator MATrws. I am sure it could well have some impact.
Senator HATCH. I am sure, too.
Senator MATHAS. Depending on when the suit is brought, we get

around to enacting this bill, and all that kind of thing.
Senator HATCH. Let us assume the bill is enacted and the suit is

brought. What kind of an impact do you expect this law, assuming
that the Supreme Court would uphold it, would have on Mr. Doug-
las' and his associate's suit to have proportional representation in
the city of Baltimore with a 55 percent representation?

Senator MATiAs. The impact of the law-and by that I assume
you mean the bill-

Senator HATCH. That is right, should it be enacted in its present
form, and not vetoed.

Senator MAmus. That is the first time that nasty word has been
used-"veto."

- Senator HATCH. No; it has been used repeatedly throughout these
hearings this mornin#, not by anybody on the administration's part
but by those questioning.

Senator MAsuAS. The purpose of the bill is to provide for fair
and just access to the electoral process.
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Senator HATC. Is that the most fair and just means to achieve
access-if 55 percent of Baltimore is black then 55 percent ought to
be black majority districts?

Senator MATHfiS. A fair and just operation of the electoral proc-
ess is to give all citizens equal access to vote, run, or otherwise par-
ticipate mi the process.

Senator HATCH. What does "equal access" mean, Senator Ma-
thias?

Senator MATHLw. You are well aware of what it means.
Senator HATCH. I want to know what you think it means, be-

cause I know what it means under the effects test in section 5. I
think it means, as does the Attorney General of the United States,
proportional representation.

Senator MATHAs. You look at the totality of circumstances; that
is what we have been doing.

Senator HATCH. That is what we do under the intents standard.
Senator MATHAS. I do not think-
Senator HATCH. Of course we do.
Senator MATHs. You require some proof of intent. The Attor-

ney General says that is not the same proof of intent that would berequired under a criminal statute, or at least that is what I heard
hmsay. Is that what you heard him say? He said it is not that
kind of intent. I am not sure just what kind of intent he does
mean.

Senator HATCH. I am quite confused as to the relevance- of the
circumstances that you are considering in their totality. For in-
stance, the intent test would also allow all of these considerations
to be evaluated by the court in question.

Senator MATHAs. Is what you are really asking me, would this
bill require proportional representation? If that is really your ques-
tion, I can give you a quick answer-no.

Senator HATCH. I will give you an equally quick response: it most
certainly would.

Senator MATHAS. That is where we di
Senator HATCH. You and the AttorneyGeneral and I disagree, I
Uet me just say this: You talk about "equal access," and "totality

of circumstances." In the Lodge case, for example, the totality of
circumstances have been considered to arrive at a finding that
there was an intent to discriminate.

The circumstances added up to an inference of intent, enough to
go to the jury, as they do in criminal cases, but without that high
of a standard of proof.

I do not understand what the question is that the Court asks
itself in- evaluating the totality of the circumstances under the re-
sults test. What precisely does the Court ask itself after it has
looked at the totality of the circumstances? What is the standard
for evaluation under the results test?

Senator MATHAs. Look at the results.
Senator HATCH. That is all? You are saying that if there was ab-

solutely no intent to discriminate, as the Court found in the Mobile
case, yet the results were the election of disproportionately few mi-
nority candidates, that a case would be established? How would
this effect a case such as that raised in Baltimore?

93-758 0 - 83 -- 14
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Senator MATHAS. I do not think looking like discrimination-the
Court has to find that there is discrimination. If the results are
that people are being excluded, that is a condition that we want to
remedy. It is not a punitive act, it is a remedial act. We want to
remedy that condition.

Senator HATCH. How are you going to do that without looking
predominantly at the numbers in a case such as the one I cited
from Baltimore?

Senator MATHIAS. Of course you look at the numbers; you look at
a variety of factors.

Senator HATCH. If there is no showing of intent, there is in fact
no intent. If the numbers show what Mr. Douglas said, how does a
community respond? What evidence does it offer? Would we be
able to impose a voting system on Baltimore?

Senator MATHIAS. I can only repeat what I have said, Mr. Chair-
man. The Court would look at a variety of factors. I think they
have to look beyond a lack of proportionality. They have to look at
a lot of things. That is what we believe the law has required before
the Mobile case. That is what we would simply restore; that is all.

Senator HATCH. Again, I am still confused as to the relevance of
what you are talking about, with regard to these circumstances
that you are considering in their totality. What precisely does the
Court ask itself after it has looked at the totality of circumstances?
Does it not really come down to a statistical numbers game and
proportional representation?

Senator MATHIAS. You look at what goes on; you look at where
people are, what they do; you look at a great variety of things.

Senator HATCH. Under present law-which the Mobile-case ar-
ticulates-I think the question asked is this: Do these circum-
stances-the totality of the circumstances-add up to an inference
of intent? That is what the present law is.
* Senator MATHIAS. Let me just suggest this to you. The record will

either bear me out or will not, as the days unfold. I think we will
hear about the impact of the Bolden case. You have just implied it
is all so eas

Senator HATCH. No, I have not.
Senator MATHIAS. You just look at this, that, and the other

thing, and it all adds up, and there is no problem to it.
Senator HATCH. It should not be easy. I am not implying that it

should be easy.
Senator MATHIAS. The impact of the Bolden case may well have

been to chill the atmosphere here. We often hear of chilling
effect-this may be another case of chilling effect-that very few
cases have been filed, and people do not file because they are con-
cerned about what they need to prove. They find the law in a
vague and uncertain state. So their recourse, as a matter of fact, if
not of law, has been narrowed and diminished. It is that situation
that we want to correct.

Senator HATCH. Let me just suggest to you, Senator, that every
one of these cases-the Arlington Heights case, the Washington v.
Davis case, the Mobile v. Bolden case, the Lodge v. Buxton case,
the Escambia County case, the Feeney v. Mass case, all recent
cases-has held that under the doctrine of intent you can look at
the totality of the circumstances.
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-- What I am saying is that we have a test now, a test that has
worked, that has proven to be correct, that fits within the Constitu-
tion, that has been articulated by the Supreme Court of the United
States of America, and that is not inordinately difficult to prove. I
do not believe that you have actually articulated what the Court
asks itself under the effects tests.

It seems to me that the totality test, as you have expressed it, is
irrelevant within the context of the effects test, because there is no
standard by which they would evaluate the evidence, where with
the intent test, at least, we have a standard which can be proven,
and a standard which does work.

Senator MATHus. Mr. Chairman, I think you have perhaps
summed up the difference between us very neatly in your last
statement. You think it works; I do not think it works. You are
going to sit here and hear a lot of testimony between now and Feb-
ruary 25, and we hope that that testimony will persuade you. The
present state of the law is not working. It provides an unreasonable
burden of proof, and it is narrowing the remedy of grievances in
the country.

Senator HATCH. Remember that the goal of American jurispru-
dence is not to facilitate convictions but to create justice. Frankly, I
agree with you; if you adopt the effects test, complaints will be fa-
cilitated against almost every municipality in this country, but, in
the vast majority of cases, on completely erroneous grounds. If you
proved these cases under the present standard, which does work, I
think the American public will understand and support the final
decisions more readily than by having some nebulous, unproven,
unstandardized approach to solving this complex issue that conceiv-
ably could allow anybody to bring a suit for any* flimsy reason.
Even in the absence of any intent to discriminate on the part of
the municipality, the proposed changes in section 2 would result in
people being branded as discriminators without any showing of
intent.

Senator MATHu.s. Mr. Chairman, I think we are going back and
forth here like a tennis game. Rather than continue this indefinite-
ly, let me just offer you the universal response that the late great
H. L. Mencken gave to all letters that he received, "You may be
right."

Senator HATCH. Could I ask one other question, Senator? Do you
know of any instances in your own personal experience-and you
are a great civil rights advocate, for which I admire you-where
the intent test as presently interpreted has proved inefficacious, in-
valid, or unbeneficial in any way?

Senator MATmAS. There will be testimony presented on that very
point-

Senator HATCH. Can you think of any?
Senator MATHAs. I think rather than be repetitious, you have

witnesses coming in who are going to discuss that point.
Senator HATCH. OK. We thank you, Senator Mathias.
[The prepared statement of Senator Mathias follows:]
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PREPARED STATEMENT OF SEATOR CHARLES MCC. MATHIAS, JR.

MR. CHAIRMAN, THE FUTURE OF THE MOST EFFECTIVE CIVIL

RIGHTS ACT OF ALL TIME WILL BE DECIDED DURING THE SECOND

SESSION OF THE 97TH CONGRESS. FOR THE NEXT SEVERAL WEEKS

THIS SUBCOMMITTEE WILL HEAR TESTIMONY ON PROPOSALS TO EXTEND--

THE VOTING RIGHTS ACT OF 1965. TODAY, THE FATE OF THE J965 ACT

IS IN YOUR HANDS. FOR THAT REASON, I WELCOME THIS OPPORTUNITY

TO TESTIFY BEFORE THE SUBCOMMITTEE ON THE IMPORTANCE I ATTACH

TO EXTENDING THE VOTING RIGHTS ACT, I WILL ALSO EXPLAIN WHY

I BELIEVE THAT S. 1992, WHICH I INTRODUCED ON DECEMBER 16, 1981

FOR MYSELF AND 60 OF MY COLLEAGUES, IS THE MOST APPROPRIATE

VEHICLE FOR THE EXTENSION OF THE ACT.

IN 1870, THE 15TH AMENDMENT WAS ADDED TO THE CONSTITUTION$

SECTION 1 SET OUT THIS SIMPLE, UNEQUIVOCAL COMMAND:

THE RIGHT OF CITIZENS OF THEUNITED STATES

TO VOTE SHALL NOT BE DENIED OR ABRIDGED

BY THE UNITED STATES OR BY ANY STATE'ON

ACCOUNT OF RACE, COLOR, OR PREVIOUS

CONDITION OF SERVITUDE.
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BY PROVIDING A SPECIFIC CONSTITUTIONAL PROVISION PROTECTING

THE RIGHT TO VOTE, THE RECONSTRUCTION CONGRESS"ESTABLISHED

ACCESS TO THE BALLOT AS A RIGHT JUST AS FUNDAMENTAL AND

PRECIOUS AS THOSE INSCRIBED IN THE BILL OF RIGHTS BY OUR

FOUNDING FATHERS. INCORPORATING THIS PRINCIPLE INTO OUR

ORGANIC LAW CONSTITUTED A SOLEMN PROMISE THAT OUR SOCIETY

WOULD NOT TOLERATE RACIAL BARRIERS PLACED IN.THE WAY OF AMERICANS

SEEKING ACCESS TO THE VOTING BOOTH.

UNFORTUNATELY, DESPITE THE UNAMBIGUOUS LANGUAGE OF SECTION 1, OF

THE 15TH AMENDMENT, ITS PROMISE HAS NEVER BEEN FULLY REDEEMED,

IN FACT, IT HAS OFTEN BEEN REPUDIATED AND IGNORED. FOR

NEARLY A CENTURY, THAT PROMISE LAY DORMANT,_BURIED IN LARGE

PART BY AN AVALANCHE OF DISCRIMINATORY DEVICES SUCH AS

LITERACY TESTS, POLL TAXES, GRANDFATHER CLAUSES, AND WHITE-ONLY

PRIMARIES.

IT WAS NOT UNTIL THE LATE 1950'S THAT THINGS REALLY

BEGAN TO CHANGE* THREE TIMES, FIRST IN 1957 AND AGAIN IN
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1960 AND 1964, CONGRESS ENACTED LEGISLATION TO ENHANCE THE

FEDERAL GOVERNMENTS ABILITY TO FIGHT DISCRIMINATORY

VOTING PRACTICES ON A CASE-BY-CASE BASIS. BUT, DESPITE

THESE NEW LAWS, THE EVILS CONTINUED. WHY? THE ANSWER

WAS nUITE SIMPLE. AS THE SUPREME COURT OBSERVED, TAKING

THIS TEDIOUS, TIME-CONSUMING CASE-BY-CASE APPROACH MEANT

THAT:

EVEN WHEN FAVORABLE DECISIONS (WERE) ,,,

FINALLY OBTAINED, SOME OF THE STATES

AFFECTED ,,. MERELY SWITCHED TO DIS-

CRIMINATORY DEVICES NOT COVERED BY

THE FEDERAL DECREES OR...ENACTED DIF-

FICULT NEW TESTS DESIGNED TO PROLONG

THE EXISTING DISPARITY BETWEEN WHITE

AND NEGRO REGISTRATION$

THOSE BENT ON FRUSTRATING BLACK ACCESS TO THE VOTING BOOTH

STAYED ONE STEP AHEAD OF THE FEDERAL COURTS. To CATCH THEM

UP, SOMETHING NEW WAS NEEDED, THAT NEW APPROACH WAS THE

VOTING RIGHTS ACT OF 1965, BASICALLY, IT SUBSTITUTED A

STREAMLINED, EVEN-HANDED ADMINISTRATIVE PROCEDURE FOR THE

PIECE-MEAL LITIGATION THAT HAD PROVED SO INEFFECTIVE,
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By PASSING THE VOTING RIGHTS ACT OF 1965, CONGRESS

TOOK A GIANT STEP TOWARD TURRING THE PROMISEOF-THE 15TH

AMENDMENT INTO A REALITY, IT SIGNALED TO THE NATION AND

TO THE ENTIRE WORLD THAT SYSTEMATIC VIOLATIONS OF THE 15TH

AMENDMENT WOULD NO LONGER BE TOLERATED. WIT14 THE ENACT-

MENT OF THE 1965 ACT, BLACK AMERICANS FINALLY BEGAN TO

COLLECT ON WHAT DR, MARTIN LUTHER KING CALLED THE "PROMIS-

SORY NOTE OF THE CONSTITUTION."

MORE THAN 16 YEARS HAVE PASSED SINCE PRESIDENT JOHNSON

SIGNED THE VOTING RIGHTS ACT INTO LAW. MUCH HAS BEEN AC-

COMPLISHED UNDER THE ACT. SINCE 1965, MINORITY REGISTRATION

AND VOTING HAVE INCREASED DRAMATICALLY. THE NUMBER OF

BLACKS REGISTERED TO VOTE IN SOUTH CAROLINA, ALABAMA,

MISSISSIPPI, LOUISIANA, GEORGIA, VIRGINIAA AND PARTS OF

NORTH CAROLINA HASV: DOUBLED SINCE 1965. AND, IN THE PERIOD

--BETWEEN THE 1976 AND 1980 PRESIDENTIAL ELECTIONS, HISPANIC

REGISTRATION INCREASED BY 30 PERCENT NATIONWIDE. AND 44 PERCENT

?,
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IN THE SOUTHWEST. MEMBERS OF MINORITY GROUPS HAVE

BEEN ELECTED TO PUBLIC OFFICE IN INCREASING NUMBERS,

REAL PARTICIPATION HAS BECOME A FACT OF LIFE IN AREAS OF

OUR COUNTRY WHERE POLITICS USED TO BE A GAME OF CHARADES

ENJOYED BY A SELECT FEW.

CLEARLY MUCH HAS BEEN ACHIEVED UNDER THE VOTING

RIGHTS ACT, BUT MUCH REMAINS TO BE DONE. WE STILL NEED

THE VOTING RIGHTS ACT. UNLESS IT IS EXTENDED, THE

HARD-WON PROGRESS OVER THE PAST 16 YEARS WILL BE PUT IN

JEOPARDY. THIS POINT WAS MADE OVER AND OVER AGAIN LAST

YEAR BY WITNESSES BEFORE THE. HOUSE JUDICIARY SUB-

COMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS ON PROPOSALS

,TO EXTEND THE VOTING RIGHTS ACT OF 1A65.

THE HOUSE SUBCOMMITTEE HEARD TESTIMONY ABOUT THE

CONTINUING NEED FOR THE VOTING RIGHTS ACT, FAR FROM MERELY

"REHASHING TALES OF ABUSES DATING BACK TO THE 1960S, THE

HEARING RECORD CONTAINS NUMEROUS CONTEMPORARY EXAMPLES
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OF VOTING DISCRIMINATION, SOME ARE REMINISCENT OF THE

1960s -- INTIMIDATION OR HARASSMENT OF MINORITY MEMBERS

SEEKING TO VOTE OR REGISTER, BUT OTHERS REFLECT MORE

SOPHISTICATED DODGES -- AT-LARGE ELECTIONS, ANNEXATIONS,

MAJORITY VOTE REQUIREMENTS, PURGING OF VOTERS, AND EVEN

CHANGES IN ESTABLISHED POLLING PLACES. SUCH TACTICS HAVE

BEEN EFFECTIVELY EMPLOYED TO DILUTE THE IMPACT OF MINORITY

-VOTERS.

THE HOUSE HEARINGS ALSO DOCUMENTED WHAT WE HAD ALREADY

SUSPECTED: THAT THE FEDERAL GOVERNMENT'S MOST EFFECTIVE

TOOL AGAINST SUCH DEVICES IS SECTION 5 OF THE ACT, WHICH

REQUIRES FEDERAL REVIEW OF CHANGES IN STATE AND LOCAL ELECTION

LAWS AND PROCEDURES PROPOSED BY JURISDICTIONS WITH A'HISTORY

OF DISCRIMINATION, AND, THE HEARINGS MADE CLEAR THAT THE

CONTINUED EFFECTIVENESS OF SECTION 2, THE ACT'S GENERAL

PROHIBITION AGAINST VOTING DISCRIMINATION,"HAD BEEN THROWN

INTO QUESTION BY THE SUPREME COURT'S DECISION IN .LTY DE

MOBILE V, BOLDEN,
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THE HEARING RECORD COMPILED BY THE HOUSE JUDICIARY

SBUCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS CONVINCED

THE HOUSE OF REPRESENTATIVES THAT AN EFFECTIVE VOTING RIGHTS

ACT MUST BE PASSED. NOT ONLY MUST IT BE PASSED, BUT IT

MUST BE PASSED PROMPTLY, UNLESS CONGRESS ACTS BY AUGUST 6, 1982,

SECTION 5, IN EFFECT, WILL NO LONGER APPLY TO SEVERAL JURIS-

DICTIONS OF SPECIAL CONCERN. ON TWO PREVIOUS OCCASIONS

CONGRESS HAS FACED SIMILAR DEADLINES AND HAS ACTED IN

THE NICK OF TIME TO EXTEND THE ACT.

MR. CHAIRMAN, I AM CONFIDENT THAT THE HEARING RECORD

--- COMPILED-- IN -THE-COMING- WEEKS -BY THIS SUBCOMMITTEE WILL.

CONVINCE YOU AND YOUR COLLEAGUES THAT AN EFFECTIVE, PROMPT,

EXTENSION OF THE ACT IS NOT ONLY JUSTIFIED, BUT THAT-C-IRCUM-

STANCES COMPEL IT. THE REMAINING QUESTION THEN WILL BE

WHAT FORM THE EXTENSION SHOULD TAKE, I HAVE HAD SOME

THOUGHTS ON THIS SUBJECT, AND, SO HAS THE HOUSE OF REPRESEN-

TATIVESI
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TWICE IN THE 97TH CONGRESS I HAVE INTRODUCED BILLS TO

EXTEND THE VOTING RIGHTS ACT. ON APRIL 7, 1981, SENATORS

KENNEDY, IETZENBAUM, WEICKER, BIDEN, CHAFEE, MOYNIHAN,

CRANSTON AND I INTRODUCED S. 895, THE VOTING RIGHTS ACT

AMENDMENTS OF 1981, THAT BILL WAS IDENTICAL TO H.R. 3112,

WHICH WAS OFFERED ON THE SAME DAY BY PETER RODINO, CHAIRMAN

OF THE HOUSE JUDICIARY COMMITTEE. BASICALLY, BOTH S. 895,

AND H.R..3112, WOULD HAVE EXTENDED UNTIL 1992 BOTH THE

TEMPORARY PROVISIONS OF THE ACT, INCLUDING SECTION 5, AND

THE LANGUAGE MINORITY PROTECTIONS ADDED IN 1975. IN ADDITION,

THE BILLS WOULD HAVE CLARIFIED THE BURDEN OF PROOF IN VOTING

DISCRIMINATION CASES BROUGHT UNDER SECTION 2 OF THE ACT.

THE ORIGINAL VERSION OF H.R. 3112, WAS REVIEWED EXTEN-

SIVELY DURING THE HEARINGS BEFORE THE HOUSE JUDICIARY SUB-

COMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS TO WHICH I HAVE

PREVIOUSLY ALLUDED, AND, ON OCTOBER 5, 1981, THE HOUSE

APPROVED A REVISED VERSION OF THE BILL BY AN OVERWHELMING

VOTE OF 389-24,
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ON DECEMBER 16, 1981, THREE FIFTHS OF MY COLLEAGUES

IN THE SENATE AND I INTRODUCED S. 1992, WHICH IS IDENTICAL

TO THE HOUSE-PASSED VERSION OF H.R. 3112. I URGE THE SUB-

COMMITTEE' S FAVORABLE CONSIDERATION OF S. 1992. 1 DO SO

FOR A NUMBER OF REASONS.

S. 1992 HAS BROAD BIPARTISAN SUPPORT. THIS WAS DEMON-

STRATED BY THE HOUSE'S DECISIVE ACTION IN APPROVING H.R. 3112,

AS AMENDED, AND BY THE LARGE NUMBERS OF DEMOCRATS AND REPUB-

LICANS WHO HAVE JOINED TOGETHER TO SPONSOR ITS SENATE COUNTERPART,

BUT, EQUALLY IMPORTANT, IT IS A FAIR PROPOSAL WHICH WE

BELIEVE WILL BE EFFECTIVE,

MAKE NO MISTAKE ABOUT IT. S. 1992 IS A COMPROMISE

MEASURE. IT IS BY NO MEANS IDENTICAL TO THE ORIGINAL VERSIONS

OF H.R. 3112 AND S. 895, SOME CHANGES HAVE BEEN MADE AND

OE OF THESE REPRESENTS AN IMPORTANT COMPROMISE.

SPECIFICALLY, S. 1992 CONTAINS A LIBERALIZED BAILOUT

PROVISION WHICH WAS ADOPTED AT THE TIME OF THE MARK-UP BY
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THE HOUSE JUDICIARY COMMITTEE. UNDER THIS NEW PROCEDURE,

JURISDICTIONS COVERED UNDER THE ACT'S SPECIAL PROVISIONS,

INCLUDING SECTION 5 PRECLEARANCE, CAN BAILOUT MORE EASILY'

THAN IF PRESENT LAW WERE EXTENDED,. S. 895 AND H,R, 3112,

AS INTRODUCED, WOULD HAVE CONTINUED THE EXISTING AND MORE

STRINGENT BAILOUT PROCEDURES". IN MY VIEW, THIS CHANGE

REPRESENTS A MAJOR ACCOMMODATION AND I SHARE THE BELIEF

OF THE HOUSE JUDICIARY COMMITTEE THAT IT "WILL PROVIDE THE

NECESSARY INCENTIVES TO THE COVERED JURISDICTIONS TO COMPLY

WITH LAWS PROTECTING THE VOTING RIGHTS OF MINORITIES," AND

THUS ALLOW THEM TO ACHIEVE EXEMPTION FROM THE ACT'S

SPECIAL REQUIREMENTS.

MR. CHAIRMAN, I AM WELL AWARE THAT THIS REVISED "BAIL-

OUT" PROCEDURE WILL BE THE SUBJECT OF MUCH DISCUSSION AT

YOUR HEARINGS* ALSO CERTAIN TO BE DISCUSSED EXTENSIVELY

IS THE AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT

PROPOSED IN S. 1992.
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THE AMENDMENT TO SECTION 2 IS NEEDED TO CLARIFY THE

BURDEN OF PROOF IN VOTING DISCRIMINATION CASES AND THUS

REMOVE THE UNCERTAINTY CAUSED BY THE FAILURE OF THE SUPREME

COURT TO ARTICULATE A CLEAR STANDARD IN CITY QE MOBILE V.

BOLDEN. IN BOLDEN, FOUR MEMBERS OF THE COURT INTERPRETED

SECTION 2 TO REQUIRE THAT VIOLATIONS OF THE SECTION BE

BASED ON SPECIFIC EVIDENCE OF DISCRIMINATORY PURPOSE.

PRIOR TO BOLDEN, A VIOLATION IN VOTING DISCRIMINATION CASES

COULD BE SHOWN BY REFERENCE TO A VARIETY OF FACTORS THAT

WHEN TAKEN TOGETHER ADDED UP TO A FINDING OF ILLEGAL.

DISCRIMINATION. IN BOLDEN, THE PLURALITY APPEARS TO HAVE

ABANDONED THIS "TOTALITY OF CIRCUMSTANCES" TEST AND TO

HAVE REPLACED IT WITH A REQUIREMENT OF SPECIFIC EVIDENCE

OF DISCRIMINATORY PURPOSE.

BY REQUIRING SPECIFIC EVIDENCE OF "INTENT" TO

DISCRIMINATE, THE PLURALITY IN BOLDEN PLACES A VIRTUALLY

IMPOSSIBLE BURDEN ON PLAINTIFFS. NOW, PLAINTIFFS MUST
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REACH BACK INTO TIME AND PRODUCE DIRECT EVIDENCE OF

DISCRIMINATORY PURPOSE. THIS 'SMOKING GUN" REQUIREMENT

IS A CRIPPLING BLOW TO THE OVERALL EFFECTIVENESS OF THE

ACT. CONGRESS HAS THE CONSTITUTIONAL AUTHORITY TO CORRECT

THE PLURALITY' S MISINTERPRETATION OF CONgrESSIONAL INTENT IN

BOLDEN AND RESTORE THE ORIGINAL MEANING OF SECTION 2. OUR

AMENDMENT TO SECTION 2 WOULD DO JUST THAT. SPECIFICALLY,

S. 1992 WOULD AMEND SECTION 2 BY MAKING CLEAR THAT A VIOLATION

EXISTS IN THOSE SITUATIONS WHERE THE CHALLENGED CONDUCT

RESULTS IN A DENIAL OR ABRIDGMENT OF THE RIGHT TO VOTE.

I UNDERSTAND THAT.SOME HAVE EXPRESSED CONCERN ABOUT

THE PROPOSED AMENDMENT TO SECTION 2 IN S. 1992. IT HAS BEEN

SAID THAT THIS NEW LANGUAGE MAY LEAD TO A STATUTORY RE-

QUIREMENT OF PROPORTIONAL REPRESENTATION FOR MINORITY VOTERS.

I THINK THESE CONCERNS ARE UNFOUNDED. AS THE ORIGINAL

SPONSOR OF S. 895, I" CAN SAY UNEQUIVOCALLY"THAT' -

LANGUAGE IN S. 895 AND H.R. 3112, AS INTRODUCEDi-DTD NOT
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HAVE ANY SUCH MEANING. HOWEVER, TO MAKE SURE THAT THERE WOULD

BE NO DOUBT ABOUT THE IMPACT OF THE PROPOSED AMENDMENT

TO SECTION 2, THE HOUSE JODIC1ARY COMMITTEE ADDED SPECIFIC

LANGUAGE ON THIS VERY POINT:

THE FACT THAT MEMBERS OF A MINORITY GROUP

HAVE NOT BEEN ELECTED IN NUMBERS EQUAL

TO THE GROUP'S PROPORTION OF THE POPULATION,

SHALL NOT, IN AND OF ITSELF,*CONSTITUTE A

VIOLATION OF THIS SECTION.

MR. CHAIRMAN, I WOULD LIKE TO THANK YOU FOR THE

OPPORTUNITY TO APPEAR HERE TODAY. I LOOK FORWARD

TO OUR WORKING TOGETHER IN THE WEEKS AHEAD AND TO: WRITING

WHAT I HOPE WILL BE THE FINAL CHAPTER IN THE VERY LONG

AND DIFFICULT SAGA THAT HAS OCCUPIED THIS NATION FOR WELL

OVER A CENTURY: THE STRUGGLE TO GUARANTEE THE RIGHT TO

VOTE FOR ALL AMERICANS$
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Senator HATCH. Senator Kennedy, we will take your testimony
at this point.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Mr. Chairman, I appreciate that.
I would like to have my statement printed in its entirety in the

record. We have a number of witnesses-many have come from out
of town-whom I think we ought to hear from. I intend to be
around during the course of these hearings, and I would like to
hear from Mr. Hooks, Vilma Martinez, and Ms. Hinerfeld from the
League of Women Voters, if we could.

Senator HATCH. I hope you want to hear from Dr. Berns also,
Senator.

Let me just say this: We will put your full statement in the
record. I have read it. I would like to just ask you one question and
maybe discuss a few other points for a minute.

The specific application of the proposed new "results" standard
in section 2 confuses me, for instance. Suppose, for example, that
we are considering a hypothetical new mayor of Boston. Suppose
that Boston has a minority population of approximately 22.4 per-
cent. And suppose that Boston has a city council of approximately
11 percent minorities. This is slightly less than one-half of the mi-
norities' representation in the population. Suppose further that the
city of Boston elected its representatives on an at-large basis, a
system" of government that, as you know, many civil rights advo-
cates consider unconstitutional. Suppose further that there was at
least some credible evidence that the voting patterns in the minor-
ity and non-minority communities in Boston varied in some signifi-
cant respects. Suppose too that there had been a history of segre-
gated schools in Boston. Suppose that my exemplary mayor had a
predecessor who had acknowledged in the newspapers a certain

istory of racial discrimination in Boston. Assume finally that the
U.S. Civil Rights Commission had indicated that there was "a great
deal of unfinished business of civil rights" in Boston. Let us assume
all this.

Can you offer this mayor any assurances and, if so, specifically
what assurances that he will not have the Justice Department, or
the Lawyers Committee for Civil Rights, or the NAA CP Legal De-
fense Fund suing the city of Boston upon passage of this act under
the new "results" test? And what assurances could you offer to this
mayor that his constituents in Boston are not going to have these
organizations coming into his community and suing him and the
community to dismantle its entire system of government?

This is a purely hypothetical situation of course, but I would like
to have your response.

Senator KENNEDY. Supposing you write it out for me, and I will
give you a written answer.

Senator HATCH. I have written it out, and I think the point is
there.

Senator KENNEDY. I know you have written it out. Why do you
not make a copy?

Senator HATCH. Sure.

93-758 0 - 83 -- 15
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Senator KENNEDY. I thought these hearings were to hear wit-
nesses this morning, and-

Senator HATCH. You were one of them.
Senator KENNEDY. We have heard a lot from some of the Sena-

tors. Let me just say that what basically we are attempting to do
with our proposal is restore the rule of law as it was in the White
decision.

There is no requirement for strict proportional representation at
large elections, and to try and state that as part of our particular
legislation is-I think the words were used earlier in the course of
the hearing-a smokescreen. It basically fails to understand what
the courts were dealing with in the White decision and what we
are attempting to do with this legislation.

Senator Mathias' response was right on point. No matter how
many times the question is asked, I think the answer is very much
the same-that there is no requirement about a strict proportional
representation at large elections. What will be considered is a vari-
ety of different factors, some of which have been outlined in the
course of the hearings and in the committee report that was put
out in the House, and I imagine there are going to be other factors
to be considered by a court, not to be all inclusive. I think that is
what we are getting at. That is what Senator Mathias has respond-
ed to. That is why I think this would be an important provision. No
matter how many times the question is asked, that at least repre-
sents an answer.

Senator HATCH. Thank you, Senator.
I would hasten to point out about the White v. Regester decision

that Mr. Justice Potter Stewart said in his Mobile decision that
White v. Regester is, thus, consistent with "the basic equal protec-
tion principle that the invidious quality of a law claimed to be ra!
cially discriminatory must ultimately be traced to a racially dis-
criminatory purpose."

I would still be interested in the application of the new "results"
test to my "hypothetical" New England community.

Senator KENNEDY. The fact is, Mr. Chairman, that as I under-
stand a case similar to the condition which you described was
brought regarding the Boston School Board. I will put that into the
record, and I will point out that the plaintiffs lost under the stand-
ard of White v. Regester.

Senator HATWH. We will be happy to put it in the record al-
though I am unsure of its relevance with respect to the new pro-
posal.

Senator KENNEDY. Thank you.
[The prepared statements of Senator Kennedy and Senator Metz-

enbaum follow:]
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PREPARED STATEMENT OF SENATOR EDRiD M. KiNNEDY

Today, the Senate Judiclary Committie begins consideration of
the most important civil rights law of modern times -- the Voting
Rights Act of 1965.

The Act is so crucial because the right it protects is so fundamental.
The right to vote and to have that vote counted fully and fairly is
essential to representative democracy. All other rights in a democracy flow
from that right. Without full enjoyment of the right to vote a citizen
cannot be sure be will have a fair opportunity to protect his other
rights or to make the government responsive to his needs.

That is why we are here today. That is why the American people
have expressed such a strong concern about the fate of the Voting Rights
Act. And that is why Senator Mathias and I have introduced S. 1992
to preserve the precious protection of this Act.

There are a number of battles which this society went through in
the 1960's and which we thought we had put behind us. Now, there
are those who would open old wounds. On a number of fronts, they
ask us to refight these old battles once again. It is a sad spectacle.
But I am still hopeful that the Administration will not make that
necessary -- at least in the case of voting rights.

One national commitment which the American people made in 1965
was that we would finally fulfill the proud promise of the 15th Amendment.
For 100 years, the simple promise of the amendment remained largely
unfulfilled. In many places blacks and other minorities could not vote.

The Voting Rights Act has ended that shameful blight for black
and brown Americans. It has enabled all Ameri~ans to escape the prison
of our past and to cleanse the stain of that past from our national
conscience. The Voting Rights Act more than any other law symbolizes
the fundamental decisions which America made two decades ago.

Twice before, in 1970 and 1975, the crucial provisions of the Act
have been extended. Each time the Act has come under attack. But
each time, the Congress on a bipartisan basis has come to its rescue.
In 1975, the Act's protections was also extended to Hispanic Americans
and other language minorities who have been the victim of similar
discrimination in the right to vote.

Today, once more, the question before us is whether a strong,
effective Voting Rights Act will continue to protect millions of our
citizens. Or, will the Act be crippled under the guise of "streamlining"
it, and making it more "reasonable?" We have heard those offers to
revise the Act before. All too often they are code words for sophisticated
efforts to gut the most successful civil rights law of our time. The
choice is clear. We must not let that happen.

In the weeks ahead, we will hear a lot of technical discussion
about "bail-out" and"intent tests, about bilingual elections and
Section 5 preclearance. But make no mistake about it. The issue to
which those terms refer are not mere technicalities. They go to the
core of our commitment to protect the right of every American to par-
ticipate in the political process.

What is more, the American people understand that these are not
minor technicalities. Civil Rights Groups, Bar Associations, religious
and public interest organizations and individuals from all parts of
the country who want a strong Act all understand that these are crucial
questions. They know what this fight is all about. And they too
are determined that this great law shall not be crippled.

As we hear the witnesses and review the record, it is important
that we keep the central issues in focus. Today I want to emphasize
five main points.

First, the Voting Rights Act is still needed,particularly the
preclearance requirement of Section 5.
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Second, the bill which Senator Mathias and I introduced with 59
of our colleagues and which the House passed by a 389-24 vote, is a
reasonable compromise. It does not represent insistence on our druthers
without any efforttO accommodate the concerns of others. It is a
significant revision of the bill which we introduced last Spring.
The inclusion in this second bill, S. 1992, of a new liberalized bail-
out procedure for those jurisdictions covered by Section 5 is a sub-
stantial modification of the law. It represents a major concession by
those of us who favored the strongest possible legislation.

Third, it the bail-out is amended further, there is a serious
danger that the extension of Section 5 will prove a hollow victory.
A flimsey bail-out provision would become a seive. It would serve
as a backdoor exit for many jurisdictions where the preclearance provision
of Section 5 is still needed. It would be an indirect repeal of Section
5.

Fourth, we must be wary of the scare tactics and mis-information
that. will be used against the proposed amendment to Section' 2 of the
Voting Rights Act. We have already heard extremely misleading statements
of what the law has been and of-what our amendment would do. In fact,
the Mathias-Kennedy bill would restore the law in voting discrimination
cases to what it has been for most of the past 15 years.

The courts have made clear that under the standard in our bill
there is no right to a quota or to proportional representation, even
in the context of at large elections. Some have alleged that our bill
would strike down at large elections unless minorities elected a pro-
protional share of the candidates. That allegation is false and mis-
leading. The witnesses who will come before you will meet it head on.
It is precisely the kind fo scare tactic which we do not need in dis-
sussing something as scared and fundamental as the right to vote.

The last major point which I hope this Committe and the public will
keep in mind concerns the bilingual election provisons of the Act.
These provisions have'pr6ven successcul in bringing thousands of Americans
into the political process who were previously unable or hesitant to
participate because of their inability to speak and read English. We
should keep faith with these Hispanic America-, Asian American, and
Native Americans. We should assure them that despite effort to undermine
these provisions, they will be retained.

THE NEED FOR SECTION 5

To understand the continued need for the Voting Rights Act, it
is necessary to remember its organs. The Civil Rights Act of 1957
and 1960 had authorized the Attorney General to seek injunctions against
discrimination. Many time consuming private and government lawsuits
were brou -,ht.

The key to the Voting Rights Act was the preclearance requirement

which put the burden of time and inertia on those proposing a new

scheme. A new law has to be approved before it could be implemented.

The initial effort to implement the Voting Rights Act focused

on black registration. More than a million black citizens were added
to the voting rolls from 1965 to 1972. But registration is only the
threshold hurdle to full, effective participation in the political
process. As the Supreme Court has said:

"The right to vote can-be affected by dilution of
voting power, as well as by absolute prohibition on casting
a ballot.n

Opponents of the dramatic rise in registration sought to cancel

the impact of the new black vote. A broad array of dilution schemes
have been tried. Elective posts were made appointive; election boundaries

were gerrymandered; majority runoffs were instituted to prevent victories

under a prior plurality system; at-large elections were substituted
for single-member election districts, or combined with other sohphisticated

rules to prevent an effective minority vote. The ingenuity of such
schemes seems endless. Their common purpose has been to neutralize
the gains made at the ballot box under the Act.
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Congress anticipated this response. The preclearance provisions
of Section 5 were designed to halt such efforts. Upholding the con-
stitutionality of Section 5, the Supreme Court noted:

OCongress knew that some of the states covered by
Section 4(b) of the Act had resorted to the extra-
ordinary strategem of contriving new rules of various kinds
for the sole purpose , perpetuating voting discrimination
in the face of adverse federal court decreees. Congress
had reason to suppose that these states might try similar
maneuvers in the future In order to evade tbe remedies
for discrimination contained in the Act itself.11

Once the Supreme Court made clear that the Act required review of
any new laws in covered areas which could directly or indirectly impair
the right to vote, Section 5 became both the centerpiece of the Voting
Rights Act and the main target of efforts to undermine it.

Some opponents of the Act may still claim at this late date that
the scope and administration of Seciton 5 has run beyond the intent of
Congress. That is simply incorrect. Not only has the Supreme Court
repeatedly reaffirmed that Congress sought a broad safeguard against
anticipated ingenious counter-schemes% Congress itself has ratified
that broad reading in the course of the 1970 and 1975 extensions of
the Act.

At the beginning of this Congress there were many who questioned
the continued need for the stringent safeguards of Section 5. Now
those voices are far fewer. The hearings in the House Judiciary Committee
vividly demonstrated continuing efforts to deny minorities fair and equal
access to the political process. Witness after witness warned that
without the continued protection of Seciton 5 in their area, the advances
of a decade could be wiped out in the short time it would take to impose
new discriminatory schemes.

I am concerned about the need for further progress. But I am even
more concerned about the risk of losing what has already been won. Those
who fought the battles know how fragile the victories really are.

In recent years there has been a steady number of objections under
Section 5. In fact, while more than 800 proposed changes have been
objected to since 1965, well over half of those objections have been
entered since the last time the Act was extended in 1975.

All too often, the background of those changes -- the absence
of an innocent explanation, or the departure from past practice as
minority voting strength approaches a. new level -- demonstrates a
continuing intent to dilute the minority vote, and a continuing need
for the Act.

Many of the practices are complex and subtle. Sophisticated
rules regarding redistricting may seem part of the everyday rough-
and-tumble of American politics -- tactics used traditionally by the
"ins" against the "outs." However, we must view such schemes In
the context of repeated efforts to perpetuate past voting discrimination,
and to undermine the results of the Voting Rights Act. The repetition
of the same pattern over and over, as these rules were adopted In the
late 1960's and early 1970's as black voting strength emergedywas
hardly a coincidence.

Perhaps the best testimonial to the continued need for Section
5 was the conversion of representative Henry Hyde, after he had
attended the House hearings. Admitting his initial hostility to
extension of the administrative preclearance mechanism and his pre-
ference for litigation in court, Representative Hyde wrote this in
the House Committee Report:

Reluctantly I came to embrace the conclusion that
administrative enforcement is indeed a practical necessity;
the risks of continued voting rights abuse are too great
to fall victim to philosophical purity.
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Nor is the issue any longer whether Section 5 should be dissipated
by applying it nationwide., The recent objection to redistricting in
New York City was a vivid reminder that the preclearance provisions
apply to parts of 22 states. The President has abandoned his earlier
support for that position. ArilRepresentative Hyde has candidly admitted
that making Section 5 nationwide "would strengthen the Act to death."

Thus, a frontal assault on Section 5 is no longer very credible.
Instead the focus has shifted to revising the bail-out provisions of
the Act by which jurisdictions may remove themselves from Section 5
coverage.

THE BAIL-OUT COMPROMISE

There is a bail-out provision In the current law. It is linked
to the last discriminatory use of literacy tests. Therefore, in most
jurisdictions it has not been available during the period of their
preclearance coverage.

Our original legislation did not include any new bail-out because
Senator Mathias and I did not believe that an additional one was
clearly justified.

I am still not convinced that the case for an additional bail-out
has been made. The preclearance provisions have worked fairly and
effectively without undue burden on the covered jurisdictions.

However, a compromise was forged during the House deliberations
which was designed to give jurisdictions an incentive to improve their
records and to demonstrate full acceptance of minority participation.
The provision reported by the Committee and passed overwhelmingly and
adopted by the House is a fair and effective provision. This compromise
was opposed on the House floor by some who argued that it was an im-
possible bail-out and offered only false hope to covered jurisdictions.
I believe the bail-out is a tough,but fair and reasonable. It is
tough , as it should be, for it is not designed to remove the pro-
tection of preclearance without very clear proof that it is no longer
needed. Jurisdictions could bail out if they have fully complied with
the provision of the Voting Rights Act for the past ten years; have
eliminated disriminatory procedures; and have demonstrated that they
accept participation of minorities through constructive efforts such
as reasonabley accessible registration, effortsto combat voter in-
tJrid.ation, and similar reforms. Informed estimates are that some
200 oi thc 800 covered counties in the wholely covered states would
be L-li1:ibh- to apply for bail-out when the provislonF go into effect
in ' '.- .

This additioir of a new bail-out provison was a major concession
and should expedite renewal of the Act. It is appropriate for the
Senate to focus our efforts on swift passage of the House bill which
had such overwhelming bipartisan support.

This provision contains a second major concession. Under current
law, if an entire state is covered by Section 5, a county within that
state may not bail-out on its own, no matter how good its record.
Our bill allows individual counties to bail-out without have to wait
for the rest of their state, as long as they can meet the new cri-
teria. Efforts to weaken this new-bail-out further in the House of
Representatives were rejected decisively. They shoud be rejected by
this Committee as well.

Nonetheless, some Senators have served notice that they will try
to weaken the bail-out procedure. Alternative bail-out provisions
which will be offered have loopholes that would permit a majority of
those jurisdictions where Section 5 is still needed to end their
coverage. If they do, the bail-out will turn out to be an escape hatch
which leaves the vaunted protections of Section 5 an empty shell. We
will have several days of detailed testimony on the bail-out issue.
I urge my colleagues to listen to the testimony Vith this warning in
mind. The burden is on those who would loosen the compromise bail-out
provisionsin the House bill to show specifically why they are unworkable
or unfair. I do not believe they will be able to do so.
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AMENDMENT OF SECITON 2 OF THE VOTING RIGHRS ACT

Section 2 of the Voting Rights Act is the general prohibition of
practices which deny or abridge the right to vote. S. 1992, like the
House passed bill, would add clarifying language to Section 2 so that
it would explicitly state that any practice which "results" in such
denial or abridgement is prohibited.

If the Attorney General or private plaintiffs challenge a practice
in a jurisdiction not covered by the preclearance obligation of Section
5, they must sue under Section 2. In addition, Section 2 is the only
recourse even in areas covered by Section 5 for laws or practices adopted
prior to 1965.

An effective, usable Section 2 is an essential part of the Act.
However, the recent Supreme Court decision of Mobile v. Bolden cast
a heavy cloud over Section 2's availability to challenge discrimination.
A statutory amendment is needed to clarify the section and return the
law to the original understanding of Congress that Section 2 would
reach discriminatory results, whether or not plaintiffs proves a
discriminatory purpose.

Opponents of the amendment assert that it would introduce a new
and unprecedented standard; that it departs from the original intent
of Congress and that it is unconstitutional. Most of all, in the face
of repeated statements of the amendment's scope, they persist in the
inaccurate assertion that the proposed "results" test would constitute
a "quota requirement" of proportional representation.

These hearings will subject these assertionsto close scrutiny.
Detailed legal memoranda will be supplied on these claims. I am
confideAt: that the record ultimately will make clear they are incorrect,
In fact, the amendment of Section 2 in S. 1992:

--reflects the original understanding of Congress in 1965;
--restores the legal standard that applied for most

of the past 15 years;
-- is constitutional; and
--wuuld not require quotas.

Section 2, as amended would not make mere failure of minorities
to win proportional representation a violation, even if that came
as the result of at large elections. Plaintiffs would have to prove
additional factors-establishing that, in the total circumstances
minority voters not only failed "'to win" but were effectively shut
out of a fair opportunity participate in the election.

BILINGUAL ELECTION ASSISTANCE

The fifth fundamental issue Of extension of the bilingux
election assistance provisions of present law. These provisions do
not expire until 1985. But we should make clear oLr commitment to
provide a sufficient opportunity for these provisions to achieve
their purpose. It ts particularly important that we so do in view
of the fact that bills have been introduced to repeal these provisions
during the current extension of the Act.

Similar efforts were overwhelmingly rejected in the House.
Those votes reflect the compelling record compiled in the House
ommittee on the Judiciary.

Two kinds of arguments were made against these provisions in
the House; their alleged burden and their alleged impact on the
American Melting Pot tradition. Each was properly rejected.

After the initial start-up and targeting effortspthe administrative
burden and cost is not excessive. Congressman Paul McClosky of
Californiawho questioned these provisions, acknowledged this when
he testified in the House:

"It can no longer be argued that the cost is excessive for
the bilingual ballot."



224

New York State Attorney General Robert Abrams agreed with that verdict.

The theoretical argument has been that such bilingual assistance
might make language minority Americans more separate and insulate them
from tbe mainstream of American society. I think that argument stands
logic on its head. History'teaches us that the best way to avoid
insularity is to bring people into the political process; not to
make them feel'shut out. An editorial last September in the San
Diego Union put it well:

As for bilingual separtism, we do not see that as a real
danger in America ...bilingual voting, at best is a
temporary measure, a make-shift measure to give older
Spanish-speaking citizens the sense of full participation
in our democracy. The younger members of the community are
moving rapidly away from linguistic isolation.

We should not turn our backs now on the thousands of older
Americans who, through no fault of their own, simply have not had
the opportunity to learn English well enough to vote without painful
embarrassement and dangeroue-confuaionA

I expect this Subcommittee to hold fair and expeditious hearings.
I expect the full Committee on the Judiciary to meet on this measure
and report it promptly to the full Senate. And I am confident that
working together members of Congress and concerned Americans from all
parts of this country will ensure that the Voting Rights Act emerges
from this process strong and intact.
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Black Voters v. McDonough, 565 F.2d 1 (Ist Cir. 1977).

Challenge to at-large election of members of the
Boston, Massachusetts school committee.

Holding in favor of defendants.

Results test applied:

The Court of Appeals expressed some concern that,
after Washington v. Davis, 426 U.S. 229 (1976),
and Village of Arl nqton Heights v. Metropolitan.
Housing Development Corp., 429 U.S. 252 (1977)r
intent may be required in a dilution case.
565 F.2d at 4, n. 6. However, the Court proceeded
with a results analysis, and the found the plaintiffs
lacking. Therefore, there was no need to resolve the
intent issue. What is important is that, under the
results analysis, the First Circuit said at-large
systems are not unconstitutional per se, proportional
representation is not required, and more than a
scintilla of evidence is necessary to prove a violation.

Multi-member schemes "will be struck down only when the
challenger carries a burden of proving that the system
was instituted to further racially discriminatory purposes
or that the effect of the method is to 'minimize or cancel
out the voting strength of racial or political elements
of the voting population.'" 565 F.2d at 4, quoting
Fortson v. Dorsey, 379 U.S. 433, 439 (1965).

Proportional representation not required.

At-large elections not unconstitutional per se:

"Any analysis of the at-large system under attack
must begin with an acknowledgement that multi-
member districts are not per se invalid." 565 F.2d
at-4.

More than a scintilla of evidence is required in addition
the absence of black elected officials:

Plaintiffs proved a number of factors, including
history of discrimination, large district, no
residency requirement, recent racial campaign tactics,
no blacks elected, black voter alienation,
intimidation of black candidates in the community,
and .Ainresponsiveness. Yet this evidence was not enough.
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PREPARE STATEMENT oF SENATOR HowARD M. MTmZm AUM

Mr. Chairman, I appreciate the opportunity to testify before the Subcommittee on
the Constitution on what I regard as perhaps the most significant piece of legisla-
tion we will address in the 97th Congress-the amendment of the Voting Rights Act
of 1965.

As Senators, we are keenly aware of the importance of the right of each and
every citizen to participate in the political process by voting. The legitimacy of our
place in the Senate is derived from the legitimacy of each election and the fairness
of the American electoral system. As elected officials, we have a responsibility to
preserve and to protect the right of every citizen to vote freely and privately with-
out regard to race, language or handicap. As Senators, our voice in the Congress
and throughout the Nation is the voice of the people who elect us. It is this right to
vote which makes ours a nation truly of, for and by the people.

This is why we must give top priority to the passage of this legislation. This is
why, frankly Mr. Chairman, I was disapointed at the administration's request for a
sudden postponement of the initial day of hearings one week ago. We have no time
to waste. The core of the current voting Rights Act expires in just over six months.
We cannot afford to let this expiration date pass. I hope that the 62 Senators who
have cosponsored S. 1992, a bill identical to the one passed overwhelminly by the
House by a vote of 389-24, will prevail. Justice demands that this bipartisan group
succeed in its efforts to protect all cittizens' right to vote. Those of us concerned
about a meaningful extension of this act will not relax our efforts until that end is
achieved.

I might add that I'm pleased the administration has finally given us at least part
of its position on extension of the Voting Riffhts Act. But I'm disappointed that by
refusing to adopt a section 2 "reesults test the administration still has not put
itself squarely in favor of meaningful extension of the act.

The Voting Rights Act of 1965 is often called the most effective piece of civil
rights legislation this country has ever had. It was enacted to "assure that the right
of citizens of the United States to vote is not denied or abridged on account of race
of color.., in any Federal State or local election."

In two years the number of Blacks registered to vote in the six States fully cov-
ered under the special provisions of the act increased from 29.3 percent to 52 per-
cent. By 1971, the figure had increased to 71 percent.

The number of black officials elected in the South jumped from less than 100 in
1964 to 1,100 in 1974. Now that figure is estimated at closer to 2,000.

More recent attempts to bring other disenfranchised citizens into the voting booth
have had similar positive results. In the past five years, the number of Hispanics
registered to vote in New York has risen 20 percent. In Texas in five years the
number of Hispanic elected officials has jumped 30 percent.

Since enactment, the act has been gradually strengthened and continually reaf-
firmed. New provisions have been added to deal with new problems. The bilingual
ballot provision is an example of this. And despite the constant attempts to ween
or to destroy it, the original act and all strengthening amendments have always
passed the Congress with solid bi- isan masorities in both Chambers.

Once again, the Congress is a dressing this piece of legislation as its provisions
are due to expire. And once again we are faced with attempts to weaken this legisla-
tion which has been so necessary and so effective.

Ironically much of the case for weakening the act is based on its past success. The
act, we are told, has served its purpose. It has brought about the desired improve-
ment. It is therefore no Ionger needed, we are told.

The reasoning behind this argument is not only faulty, but it is more than a bit
disturbing. It resupposes that there is an acceptable level of voting rights violations.
Obviously, there is no such thing. If even one person is denied the right to cast a
ballot, there is a need for the Voting Rights Act.

The purpose of the Voting Rights Act is not to reward progress against discrimi-
nation. Nor is it to punish past discriminatory acts. It is plainly and simply to end
all discrimination at the polls and ensure everyone the right to a free vote.

Moreover, contrary to claims of those that -want to weaken voting rights guaran-tees, the continuing need for voting rights legislation is obvious. Ie day of pol
taxes and literacy tests may be mostly behind us, thanks to enactment of the oigi-
nal Voting Rights Act. But though the methods have changed, dicrimination still
exists. As the chairman of the House Committee on the Judiciary, Peter Rodino,
said du'-ig House consideration of voting rights legislation last October

Time and again we were told by witnesses (at subcommittee hearings) of ingen-
ious schemes designed to deny citizens their rights to vote or to dilute the strength
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of their ballot. The list of ploys--dual registration, reregistration, gerrymandering,
at-large elections, annexations, intimidation, inconvenience to name a few-is limit-
ed only by the imagination.

And as the Civil Rights Commission found in a report issued last year:
"In a study of voting problems in 70 jurisdictions covered by the pre-clearance

provisions, some minorities found registration officials discourteous, or openly hos-
tile and intimidating when they attempted to register. Requests for unnecessary
personal information by officials also were found to intimidate minorities ... the
present attitudes of registrars deter minorities from registering.

... registration in the jurisdictions studied often took place in locations or at
times that were particularly inconvenient for minorities.

... minorities continued to be harassed or intimidated by election officials
when they attempted to vote."

The protections of the Voting Rights Act are still clearly needed.
Mr. Chairmen, you have before your subcommittee several bills which amend the

Voting Rights Act in different respects.
Frankly, three of those bills aire grossly unfair and inadequate. S. 53, which re-

peals the Voting Rights Act's bilingual protections, is totally unacceptable. These
provisions are essential to protecting the voting rights of millions of foreign lan-
guage minority voters.

S. 1761 extends the pre-clearance provisions nationwide. That may sound good on
its face, but, in fact, extending the act's coverage nationwide would create such en-
forcement burdens that the act's effectiveness would be totally destroyed.

S. 1975 is also grossly inadequate. It simply will not protect against the disenfran-
chisement of voting minorities. The bill is deficient in several respects:

1. It will cripple enforcement of the act by requiring those challenging specific
discriminatory practices to demonstrate intent to discriminate. By requiring in es-
sence a "smoking gun" before any practice can be outlawed, the bill would jeopard-
ize the voting rights of millions of Americans.

2. It would not extend the act's current protection for bilingual voters for a suffi-
ciently long period of time. According to House testimony, as I mentioned earlier,
these bilingual provisions currently avoid the effective disenfranchisement of count-
less language minority Americans.

3. And finally, the bill creates a virtual bail-out sieve. It essentially guarantees to
jurisdictions whose past discriminatory acts have been challenged, an escape from
the act's automatic preclearance provisions. S. 1975's bail-out provisions are the ex-
ceptions that swallow the rule.

With all due modesty, Mr. Chairman, the bill that Senator Kennedy and Mathias
and I have introduced along with 59 other Senators-S. 1992-is the only way to
extend the Voting Rights Act and still provide adequate protection to voting minor-
ities. The bill, which, as I mentioned, passed the House by an overwhelming 389-24
vote, does the following essential things:

1. It extends until 1984 the Act's current section 5 pre-clearance provisions. It
then provides for a reasonable and achievable bail-out for political jurisdictions
which have complied with the act in the past; have made no use of discriminatory
election laws or devices; and have taken positive steps toward including more mi-
nority citizens in the electoral process. It is estimated that 20-25 precent of the
counties now subject to pre-clearance obligations will be eligible to bail out as soon
as the bail-out provisions become applicable.

2. It clarifies the language in section 2 to prohibit practices that have a discrimi-
natory result, without requiring specific proof of a direct purpose to discriminate.
This change is made necessary by the Supreme Court's plurality decision in Mobile
v. Bolden. It will conform the test for discrimination to that which was in the
minds of the framers of the 0riginal Voting Rights Act of 1965.

3. It continues until Augustl, 1992, the requirement of bilingual election materi-
als and voting assistance.

For many years, millions of nonwhite citizens in this country were forced to earn
the right to vote y passing literacy tests-or to pay for this right through poll
taxes. Or worse still, they were coerced not to use the right at all rather than have
to undergo the intimidation that accomanied attempts to register or cast a ballot.

Ultimately, they were compelled to fight for the right to the ballot box. They
marched. They went to jail. They aroused the conscience of this country and forced
those in power to guarantee them their civil rights.

The right to vote, guaranteed by the original act of 1965, was A hard won right.
We cannot sit by and let its guarantees wither. We have a responsibility to enact
the strongest possible voting protection to all citizens of this country. For without
the vote, it is meaningless to be called a citizen.
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Mr. Chairman, I urge your subcommittee to pass S. 1992 at the earliest possible
date and give the rest of us on the committee and in the Senate as a whole an op-
portunity to do justice.

Thank you.

Senator HATCH. Our next witness will be Prof. Walter Berns,
who is resident fellow at the American Enterprise Institute in
Washington. We will have three final witnesses after that.

Dr. Berns?

STATEMENT OF PROF. WALTER BERNS, AMERICAN ENTERPRISE
INSTITUTE, WASHINGTON, D.C.

Mr. BERNS. Thank you, Mr. Chairman.
Along with everybody else who has testified on this bill and ev-

erybody else who has expressed an opinion on it publicly at least, I
believe the Voting Rights Act of 1965 is the most successful civil
rights act ever enacted by the Congress.

The 15th amendment declares that the right to vote shall not be
denied or abridged by the United States or by any State on account
of race, color, or previous condition of servitude, and it gives Con-
gress the power to enforce this right by appropriate legislation.
And the Voting Rights Act, without question, was and is appropri-
ate legislation.

I will not read my whole statement and therefore will skip some
parts as they appear in the statement. In that opening statement, I
do of course refer to the tremendous success that has been achieved
by means of the Voting Rights Act, and I also point out that voting
is, in my opinion, the principal security for civil rights. I also point
out that I was persuaded by the hearings in the House that there
are some jurisdictions, perhaps still more or less remote jurisdic-
tions, where the right to vote is being denied, and I conclude from
this fact that Federal supervision continues to be needed.

So I am in favor of extending, as it were, the various provisions
of the act that permit this Federal supervision.

Nevertheless-and here I get to the substance of my statement-
I am opposed to the bill which has been introduced here, because I
gather that bill is identical to the bill that passed the House. My
opposition is confined to the amended section 2 of the bill, and in
stating my opposition I will do my best to avoid use of the word
"intent" and so forth.

In its original form, section 2 was a mere declaration or statu-
tory restatement, as you said, Mr. Chairman, of the 15th amend-
ment. In its amended form, the words "to deny or abridge the right
to vote" have been deleted. In their place have been put the words
"in a manner which results in a denial or abridgement of the right
to vote."

This new language will make section 2 the key section of the act,
one that will bect the electoral laws, practices, and arrangements
of every political subdivision in the country-Baltimore, Boston,
Utah, as well as Rome, Ga.

It will authorize-indeed, it will foster, in my opinion-suits
against these jurisdiction, suits alleging that the way they appor-
tion seats, the way they organize their governing units, the way
they count their votes, even the way they define themselves, have
the effect of abridging not the right to vote but, rather, of abridg-



229

ing the electoral power of a- group of voters, and it of course will
make the Federal courts the supreme electoral lawgivers.

I find it difficult to believe that this is actually what the Con-
gress wants, and I am rather certain that it is not what the States,
the counties, and the cities want. If this legislation is adopted, they
will be de rived of the authority to decide for themselves how to
organize themselves.

when in 1965 this authority was taken from southern States-
mostly southern States-and handed over to the Justice Depart-
ment and Federal courts, it was understood to be "a draconian
measure," necessitated only by the egregious behavior of those
States. It was understood to be a temporary measure.

The offending States and local jurisdictions could bail out if they
behaved. Now, it will in effect be applied everywhere to every State
and with no opportunity of their ever bailing out.

In a very real sense this amended section 2 will make the bailout
section, section 4 of the act, superfluous, and it will make the pre-
clearance section of the act superfluous. It will do this by author-
izing the Federal judkciary-whose members I do not have to
remind this committee are subject to no man's suffrage-to rewrite
every law affecting the results of elections.

The House report on this bill makes no attempt to conceal this.
This new section 2 language is intended to express the difference
between, on the one hand, the right to vote and, on the other hand,
what the Justice Department and the Federal courts have made of
the right to vote.

And what have they made of the right to vote? Quite simply, for
some groups it is the right to be represented in proportion to their
numbers in the community. I say this because the amended section
2 is intended avowedly to reverse the Supreme Court's decision in
City of Mobile and bring it into line with the Court's decision in
City of Rome v. United States.

The latter was a Voting Rights Act case, the former, a 15th
amendment case. A Voting Rights Act case applies only to desig-
nated jurisdictions; a 15th amendment case applies everywhere. Ac-
cording to Mobile, a plaintiff must show discriminatory intent. Ac-
cording to Rome, a State, county, or city bears the burden of show-
ing that its electoral laws, its practices, and its arrangements do
not have a discriminatory effect. And what, according to City of
Rome-and to mention one other important case that thus far this
morning has not-been mentioned in this committee room, at least
while I have been in it, and I have been here since 9:30; I am talk-
ing now about United Jewish Organizations v. Carey-what, accord-
ig to City of Rome and UJO v. Carey, is a discriminatory effect?

It is one where the votes of blacks and of language minorities-
American Indians, Asian Americans, Alaskan Natives, and persons
of Spanish origins-the votes of these groups of persons are not di-luted.

When is a vote diluted? When the group is deprived of the oppor-
tunity to elect one of the group; for example, to quote from UJO v.
Carey, when the number of blacks in a district is not sufficient "to
insure the opportunity for the election of a black representative."

As the law now stands, the law that will be part of section 2 of
the Voting Rights Act if the amended section is adopted, this au-
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thorizes the Federal courts to require States to change their laws
so as to insure that minorities will be elected in proportion to their
numbers.

For example, New York in UJO v. Carey was required to create
districts 65 percent nonwhite. To do this, New York had to engage
in blatant racial gerrymandering. In redrawing its district lines,
race was the only criterion employed, just as it was some 25 years
ago when Alabama redrew the boundaries of the city of Tuskegee
and, without removing a single white voter, managed to exclude all
but a tiny fraction of Tuskegee's black voters from the city, all but
4 of a total of 400. The Supreme Court, in Gomilion v. Lightfoot, a
1960 case, a 15th amendment case, said that this was a blatant vio-
lation of the 15th amendment.

Incidentally, there is a perfect illustration of what one can do
with the intent test. The Court employed it there, employed it
properly, and found unanimously that Alabama had violated the
15th amendment. What Alabama in 1960 was forbidden to do, New
York was required to do, and if the amended section 2 is adopted,
every State in the Union-all 50-will be required to do.

One of Chief Justice Warren's legacies to American politics was
the a hoism: "Legislators represent people, not trees or acres."
That being so, the States were forbidden to apportion seats in
either house of their legislatures on any basis other than popula-
tion.

Now, according to these Voting Rights Act cases, legislators must
represent not undifferentiated people, people defined only as indi-
viduals living in districts of approximately equal size, but defined
as groups of people, defined by their race or language preference,
and they can be said to represent them only if they are of that race
or if they, if you will, prefer that language.

I am not unmindful of the fact that the amended section 2 con-
tains this disclaimer that: "Disproportionality of results shall not
in and of itself constitute a violation of this section." All that
means, and all it is intended to mean, is that some factor, in addi-
tion to disproportionality, will have to be present before it can be
said that a group's vote has been abridged by being diluted.

What factors? Well, they can be found in the cases alread liti-
gated, and I will not bother to go over them, especially, Mr. Chair-
man, since you already have had them in this room today.

Besides, whatever Congress intends, the courts are likely to treat
it the same way the Supreme Court treated a somewhat similar
disclaimer in the Civil Rights Act of 1964. There, Congress said spe-
cifically that nothing in title 7 of that act should be interpreted to
require employers 'to grant preferential treatment to any person
or group because of race, color, sex, or national origin, not even to
correct an imbalance which may exist with respect to the total
number or percentage of persons of any race," et cetera "employed
by any employer." That was that disclaimer in title 7 of the 1964
act.

That, I would think, is clear enough, but I remind this subcom-
mittee that the Supreme Court paid it no heed. To read this as
written-that is to say, "To read this as Congress wrote it," said
Justice Brennan, "would bring about an end completely at vari-
ance with the purpose of the statute," by which he meant, of
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course, at variance with the Court's purpose for the statute. Con-
gress says one thing, the Supreme Court says another thing, and
then Coi--grss does nothing.

So section 2, as amended, will require proportional representa-
tion, and this, as I argue in my prepared statement, will promote
racial bloc voting on the part of nonwhites and whites alike, and
such voting will have unfortunate consequences.

Without going into detail here, I question whether a black can be
fairly represented only by a black and not, for example, by a Peter
Rodino, or that a white can be fairly rep resented only by a white
and not, for example, by an Edward Brooke.

And I wonder, if a group's interest is defined by its race, why we
bother to hold elections and what we mean by representative gov-
ernment. Here I will read from the concluding section of my pre-
pared statement:

"Representative government does not imply proportional repre-
sentation or any version of it that is likely to enhance bloc voting
by discrete groups. The Framers of the Constitution referred to
such groups as 'factions,' and they did their best to minimize their
influence. The idea that a legislative assembly should be a 'mirror'
or a 'reflection' of the people was advanced and advanced assidu-
ously by the opponents of the Constitution," the group of people we
call Anti-F6eraliSts.

As one of them-Melancton Smith by name-Alexander Hamil-
ton's powerful opponent in the New York ratifying convention-as
Melancton Smith said there, "The idea that naturally suggests
itself to our minds, when we speak of representatives, is that they
should resemble those they represent.' That is the end of the
quote.

"Such an idea may naturally have suggested itself in 1787-8, as
it did earlier, but the Framers of the Constitution emphatically re-
jected it. Representation, as they understood it, was one of the dis-
coveries made by the new and improved 'science of politics' "--I am
quoting now from "Federalist 9"-"discoveries that would, for the
first time in history, make free government possible. To them, rep-
resentation was a means of refining and enlarging the public
views"-quoting "Federalist 10" now-"by passing them through
the medium of a chosen body of citizens," this body and the House
of Representatives.

"Under a proper system of representation"-still quoting-"the
public voice, pronounced by representatives of the people, will be
more consonant to the -public good than if pronounced by the
people themselves, convened for the purpose."

To conclude, "Whereas the Anti-Federalists called for small dis-
tricts and, therefore, many Representatives, the Framers called for
(and got) larger districts and fewer Representatives. They did so as
a means of encompassing within each district 'a greater variety of
parties and interests,' thus freeing the elected Representatives
from-an excessive dependence on the unrefined and narrow views
that are likely to be expressed by particular groups of their con-
stituents."

I have taken the trouble, Mr. Chairman, to go into some detail
but not, I am sure, sufficient on this question of representative gov-
ernment, because, in my view, the amended section 2 of this Voting
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Rights Act is destructive of-the principle of representation as it is
embodied in the Constitution.

I repeat, you were quite right to press Senator Mathias on this
point, and I wish that he were here to ask me, as a resident of
Montgomery County---Senator MATCH. Maybe I will ask you.

Mr. BERNs [continuing]. As to what the effect would be in the
city of Baltimore. In my opinion, without question, the passage of
the amended section 2 will foster such-suits and will make it much
easier to win such suits, with the result that the city of Baltimore's
government will have to be restructured, just as the city of Rome's
government was restructured. I think that is the express purpose
of this legislation.

You were well advised indeed, it seems to me, to press this ques-
tion of what are these egregious conditions in Massachusetts, in
Utah, in Maryland, in Pennsylvania, in Iowa; What are they that
justify the nationalization, in effect, of the Voting Rights Act all
over the country?

Thank you.
Senator HATCH. I appreciate your testimony. It has been very ar-

ticulate testimony. We will put your complete written statement in
the record as though fully delivered.

Mr. BzRNs. Mr. Chairman, I do not ask you to put that written
statement in the record. It was compiled hastily out of a longer
piece yesterday, and I read it again this morning.

Senator HATCH. If you would like to finish it up, we would be
happy to put it in the record.

Mr. Bmws. I think it would be unjustified to spend the taxpay-
erst money to put that particular inelegant thing in the record.

Senator HATCH. All right. Your oral statement has been very elo-
quent; there is no question about that.

To clarify what I was asking Senator Mathias, as I recall, only 22
percent in Baltimore's city council are minorities, despite a 55-per-
cent black population in the city. So when you say they would have
to restructure the whole citygovernment if this change in section 2
becomes law, what do you mean by that?

Mr. B=Ns. I mean by it, Mr. Chairman, what the district court
judge whose name I cannot recall-Pitman?-in Mobile-the order
he handed down, which was confirmed on the circuit and then re-
versed by the Supreme Court, disestablished the city commission
form of government and replaced it with a mayor/council system,
the council members being elected in single-member districts. That
was, as the Attorney General said, dramatic.

I would say it is a rather astonishing exercise of judicial power,
assumed this case to be a power coming out of the 15th amend-
ment, simply to restructure a system of government that-you will
have the facts on this, and perhaps members of your staff can
inform you right now of the percentage of municipalities in this
country that are governed under this particular form of govern-
ment.

Senator HATCH. Two-thirds of municipalities in this country are
at-large municipalities, totally acceptable under the Constitution.

Mr. BmINs. That, I assume, is what a Federal court in Baltimore
will do, just- ithe Supreme Court did, in effect, by upholding the
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Justice Department in the Williamsburg district of Brooklyn in
that UJO v. Carey case.

Here the question was the authority of a Federal court, really, to
redraw district lines, to gerrymander. I would have assumed that if
the case, Reynods v. Sims, meant anything, it meant districts of
approximately equal size of undifferentiated people and with the
implicit assumption that there would be no gerrymandering. To
achieve the result in UJO v. Carey, as I say, you had racial gerry-
mandeingof a blatant sort.

Justice Frankfurter referred to the Tuskegee situation, as those
lines were redrawn by the Alabama Legislature, as resulting in"an uncouth 28-sided fipure." It is entirely possible that the Feder-
al courts will be upholding gerrymandering that will make the city
of Tuskegee look, by comparison, to be a perfect ellipse, if we are to
achieve the results of some of these Justice Department decisions.

Senator HATCH. I would like to turn to Senator Thurmond, at
this time; but just to button this down, how was the Hasidic Jewish
community treated in UJO v. Carey? _

Mr. Bmws. There was in fact, of course, the Hasidic community,
as you say. They were a consolidated community, and they hap-
pened to live in a single assembly district, but in order to achieve
the 65 percent black proportion of a district, it was necessary to
redraw-district lines and to split that Hasidic community in two.

In a sense, they would have a Voting Rights Act grievance if the
Hasidic community were one of the designated groups under the
Voting Rights Act, but of course it is not, and so they had no com-
parable power.

Senator HATCH. Do you anticipate that many instances like that
may arise?

Mr. BiUNs. If we are going to ghettoize, which in a sense is what
we are doing, with respect to some groups, why not do it for all
groups? Why not do it for Republicans in Cook County, Ill., or
Democrats in Orange County, Calif., or for that matter Republicans
in Montgomery County, Md.?

Senator HATCH. That would be an interesting thing.
Senator Thurmond?
Senator TmmMoND. Thank you, Mr. Chairman.
Professor Berns, I want to commend you for your analysis of this

bill. I may have some questions to submit for the record. I have an-
other hearing coming up on judicial nominations, and I will have
to leave at this time, but I want to thank you for your presence
here and for your testimony.

Mr. Bwiss. Thank you, sir.
Senator HMAwcI. Dr. Berns, can you elaborate a bit on the notion

of "dilution" that is developed within the content of the Voting
Rights Act? What is "dilution"? What, in your view, would consti-
tute an undiluted vote, as opposed to a diluted vote? What do they
look like, and how do we make this distinction?

Mr. BwNs. Quite simply, a vote is understood to be diluted-and
here of course we are t about not the vote of an individual
but the vote of a group, anda group's vote is said to be diluted
when its legislative representation is less than its proportion in the
community. In order to overcome that, to provide the remedy for
that, you redraw district lines, as the Justice Department did in
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UJO v. Carey, and, as I say, you gerrymander. You find people suf-
ficient in number to insure successful representation on the part of
that group.

That 65-percent figure is interesting. If a group votes as a bloc,
one would suppose that a district 50 + 1 would be large enough to
achieve the result desired, but the Justice Department did not
settle on 50 percent plus 1; it required the State of New York,
which was under pressure of course to hold the 1974 primary and
general elections-and I presume that is why they went along with
it without too much arguing-it required the State of New York to
build districts with 65 percent blacks.

Why a 65-percent ratio if the purpose is not to insure a sufficient
number of blacks to insure the election of a black?

As it turned out of course, in four of the five districts involved in
that case, in the subsequent election four of them elected whites,
because the Justice Department had underestimated the amount of
voter nonturnout.

One therefore wonders whether in subsequent cases the Justice
Department, with the approval of the courts, will really look at
voter turnout, which in those sections of Brooklyn may have been
as low as 10 percent and was almost surely as low as 20 percent for
certain groups, and will insist that districts be designed that are 80
or 90 percent of a nonwhite group.

Incidentally, if you were, Mr. Chairman, a partisan Republican, a
very narrowly partisan Republican, you ought to support this legis-
lation.

Senator HATCH. That is right.
Mr. B.RNs- You are not, but if you were-
Senator HATCH. I agree.
Mr. B NS. You would want to support this legislation because

its tendency will be to build black districts, and the more black dis-
tricts you can build, or-to put it this way-the more blacks you
can pack into one electoral district, the more Democratic that dis-
trict will become, and the more Republican will become the sur-
rounding districts. It is a plain case of gerryanderin.

Senator HATCH. And that is certainly the way it is going to be
used if-section 2 is passed in its present form.

So the very people that this law is supposed to help are ultimate-
ly going to wind up being hurt as far as electoral influence in this
country is concerned, if the proposed changes are made. Am I cor-
rect in saying that?

Mr. BERNS. Yes indeed, sir.
Senator HATCH. Could you elaborate upon your assertion that

the results test is somewhat predicated upon the assumption that
only blacks can represent blacks and only whites can represent
whites?-How is that premise implicit in this test?

Mr. B=Ns. I think it is implicit in the Justice Department's
order to the State of New York, which is Dart of the law. I want to
make that point clear. This will be part ofthe law that is embodied
in the amended section 2. Those instructions were to build the elec-
tion districts sufficiently black-nonwhite in this case actually; it
was not simply black, it was nonwhite.

And that raises another argument of course, sir, because the
Puerto Ricans there objected to the fact that they did not have

9'-
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their district. What do they mean by "their district"? They mean a
district where they can elect a Puerto Rican.

The 65 business, which is part of the law or will be part of the
law, is intended to achieve the result of electing a member of the
group that is packed into an electoral district. That is the only way
it can be interpreted. Otherwise, why do it?

Senator HATCH. Proponents of the results test argue that their
objective is not the implementation of a system of proportional rep-
resentation but simply an equal opportunity to participate in the
electoral process.

One of our later witnesses, Mr. Hooks, who is head of the
NAACP, refers to this criticism as a "scare tactic". How do you ac-
count for such fundamental disagreement on whether or not the re-
sults test has anything to do with proportional representation?

Mr. Bmwms. I acknowledge, as we all did earlier this morning,
that I can be wrong, mid Mr. Hooks may be right. I would, if I were
in your position, ask him how he interprets UJO v. Carey.

Senator HATcH. And the Hasidic Jew problem?
Mr. B=mNs. Sure; of course they have a grievance. If it is as-

sumed that a white can only be represented by a white and the
Spanish-speaking person only by a Spanish-speaking representa-
tive, and so forth and so on, why not a pious Jew represented by a
pious Jew or a Republican in Cook County, Ill., represented by a

publican? That would require an upheaval.
Senator HATcH. That would be shocking, I can tell you.
Can you elaborate on what seems to be a rather summary rejec-

tion in your statement of the disclaimer provision in section 2 that
states expressly that "proportional representation in and of itself is
not the object of the results test"?

Mr. BRNS. The question is what did the House mean and what
did the 62 Senators who have supported this bill mean when they
said, "in and of itself"? That means that disproportionality, in and
of itself, is not sufficient to constitute a violation of this section,
but disproportionality in addition to one other factor.

Senator HATCH. One other factor?
Mr. BulNs. One other factor, and then the question is, can you

find that other factor? The courts have found that other factor.
You have made a list of them this morning; I have a list some-
where here culled from cases decided by the. Supreme Court of the
United States.

Senator HATCH. And in almost every jurisdiction of this country
of any consequence or size with minorities you could find at least
one other factor, could you not?

Mr. BrNs. I think so.
Incidentally, nothing has been said of this. We have talked con-

stantly as if we were talking about city councils and perhaps State
legislatures. I see no reason why congressional districts will not be
affected by the am-ended section 2, not so much in Utah and not at
all in Wyoming. Representative Cheney, I think, is safe, since his-
district comprises the whole of the State. But any State with more
than a couple of seats in the Congress will be affected by this legis-
lation, because the voting power of these groups is certainly being
diluted as the House is now constituted.
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Of course I will not get to the question of the U.S. Senate, where
vote dilution amounts to distillation, I think, right now.

Senator HATCH. This would take Reynolds v. Syms to the nth
degree, would it not? Where now you have to look at population,
this section 2 change would add the fact that you must now look at
color as well as population.

Mr. BERNS. Of course the only way you can satisfy those two cri-
teria is gross gerrymandering and lines, as I say, that will make
Tuskegee look like a perfect ellipse.

Senator HATCH. Let me ask you this: What is wrong with the
notion that the Voting Rights Act ought to be directed toward in-
suring, not merely that citizens can register and vote, but that they
are entitled to an "effective vote" as well?

Mr. BERNS. Senator, I suppose you are in a much better position
than I am to answer that question, because I think the answer
turns on the experience that one gains here through active work in
the Senate.

I ask you to imagine a legislative body where every one of the
members-every one of you, if you will-represents a discrete
group which is understood to have interests that are idiosyncratic
and have nothing, in effect, in common with the interests of other
groups.

To what extent then would it be possible to find the kind of ac-
commodation that is required -to pass laws that have the effect of
securing the rights of all? To what extent will it be possible for you
to work with your colleagues in that body when, to put it in its
grossest form, x percent of a legislative body is made up of blacks
in proportion to their number in the population and x percent
made up of whites? That is the issue-black/white.

The founders-and I touched on this when I talked about repre-
sentative government-wanted larger districts precisely to prevent
a member from being beholden to one narrow interest within the
community, because a representative who represented a diversity
of opinion and of interest in his own section would find it easier to
accommodate his interests and to achieve accommodation with the
representatives of other districts. That is what the founders
thought; that is what Madison thought, and I think he was pro-
foundly right in that respect.

Senator, in a way one can find the answer to this question in
those Western European assemblies and parliaments that, over the
course of years, have been chosen by means of proportional repre-
sentation. To what extent does a French assembly, for example,
under the Third Republic, made up of members chosen in this par-
ticular way-to what extent was it possible for that group to func-
tion, as we hope the Congress of the United States will function?
To what extent was it possible for those people to accommodate
themselves to each other and to make the necessary compromises
that have to be made in a legislative body? That is really what we
are talking about here.

Senator HATCH. One final question: Do at-large systems and mu-
nicipal government, an apparent target of the results proponents,
necessarily discriminate against minority groups?

Mr. BE NS. They discriminate if the definition of "discrimina-
tion" is voting results, and so forth.
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. Snator-AMcT.--A in section 2 of the House bill and the Kenne-
dy-Mathias bill? a__

Mr. BuRrs. The city of Mobile had a 35-percent black population
and had never succeeded in electing a black assemblyman. That on
its face might trigger even an intent, and it did, I think, for Justice
White in the Mobile case.

Senator HI-A . Right.
Mr. BwRs. On the other hand, if one looks at the situation and

if the black voting age population really does vote, it may turn out
that the blacks of Mobile have as much influence on the people
who represent them. Those who represent them must take into ac-
count the interests of those blacks, as for example, the Democratic
city council of Chicago does Republicans in the city of Chicago.

Does a resident of the city of Chicago have a legitimate grievance
that-the city of Chicago is not made up on a proportional represen-
tation basis-the city council? Can it be said that he is seriously
deprived of a constitutional or Federal statutory right? The impor-
tant thing here is to insist on the right to vote, and if that is
achieved-if minority groups have the right to vote-then it seems
to me that their interests can be protected.

Members of this body and Members of the House of Representa-
_tives since the Voting Rights Act of 1965-and I think this can be

demonstrated--pay more attention to the interests of blacks-for
example, southern Representatives and southern Senators-than
they did heretofore, and they do so because they depend on their
votes.

Senator HATcH. Thank you, Dr. Berns.
[Magazine article written by Dr. Berns and submitted for the

record follows:]



238

Voting Rights and Wrongs

Walter Berns

T HE Voting Rights Act of 1965 is surelythe most successful civil-rights measure
ever enacted by the national government. Every.
body-or, at least, everybody who has publicly
offered an opinion on the subject-agrees with
this judgment, and there is good reason why they
should. Among civil rights, that of voting is fun-
daviental because the enjoyment of other rights is
likely to depend on it; prior to 1965, however,
and despite the Civil Rights Acts of 1957, 1960,
and 1964, it was a right denied to most Southern
blacks. In Mississippi, for an egregious example,
only 6.8 percent of voting-age blacks were then
registered to vote; thanks to the Act, that propor-
tion is row almost 70 percent, and in 1980 almost
60 percent of them actually voted. What is more,
not only do white candidates for public oAfce
throughout the South now actively and publicly
solicit black support at the polls, and Southern
Senators and Congressmen legislate with a view to
the interests of their black constituents, but major
Southern cities have black mayors (Atlanta being
the most conspicuous of these). Indeed, there are
now almost 2,000 black elected public officials in
the six states of the Deep South.

So successful has the Act been ini achieving its
objective (which, as then Attorney General Katz-
enbach put it, was the removal of barriers to black
voter registration), that even some of its devoted
supporters began to question whether its "Dracon-
ian" pre-cleatance provision in Section 5 was
needed any longer. Under this provision, some
nine states (mostly Southern) and political sub-
divisions of thirteen others are required to submit
all proposed changes in their voting laws and pro-
cedures to the U.S. Attorney General for his ap
proval. For states accustomed to referring to them-
selves as sovereign commonwealths, this is an igno-
minious position to be in; especially since, in prac-
tice, their appeals are made not to exalted polit-
ical officials, such as Griffin Bell or William French
Smith, but to' anonymous persons--who knows
their names? and who can bring them to account?

WALTEA Biums is resident scholar at the American Enter-
prise Institute and Professoial 'Lecturer at Ceotgetown
University. He is the author of. among other books, The
First Amcndmtni and tie Future of Arnercan Democroscy.

-in the Civil Rights Division of the Department
of Justice. That great civil libertarian, Justice
Hugo L. Black, protested that Section 5 treated
the states as "conquered provinces" and was un-
constitutional. (More recently, the usually soft.
spoken Thad Cochran, Republican Senator from
Mississippi, put it this way: "Local officials have
to go to Washington, get on their knees, kiss the
ring and tug their forelocks to all these third-rate
bureaucrats.") What, these states ask, are they
now doing to deserve this treatment? And why
single them out? Is there no voting fraud up
north, in Chicago, for example? It may have been
in response to this question that Henry Hyde of
Illinois, the ranking Republicn on the House
Judiciary Committee's Subcommittee on Civil and
Constitutional Rights, asked, "Shall we extend the
mandatory pre-clearance for these 'selected areas'
another ten years . . . or is seventeen years in the
political penalty box enough?"

Hyde's question was asked last summer when
the House was debating proposals' to renew or
extend the Voting Rights AcL Unless Congress
acts before August 6, 1982, some of these states
and political subdivisions will be eligible to peti-
tion the U.S. District Court for the District of
Columbia to be removed from this Section 5 pre-
clearance coverage; in the words of the phrase
coined to describe this procedure, they will be
able to '-bail out." Rather than permit this, some

'members of the House proposed that the pre-clear-
ance provision be extended to cover all 50 states
and all their political subdivisions; this, at least,
would meet the complaint of unequal treatment.
At this, Henry Hyde, for one, balked. What is sig-
nificant, however, is that he ended up voting for
the extension. He did so, he explained, because of
what lie learned during committee hearings on
the proposals: "Witness after witness testified to
continuing and pervasive denials of ready access
to the electoral process for blacks."

Any fair-minded person would have to agree
with this assessment. Despite the progress made
since 1965, there are still more or less remote
areas where state and local officials continue to
resist according voting rights to minorities. With-
out federal supervision, there is no assurance that
these practices would not continue or be resumed
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in other voting districts in unte of the states. The
price of liberty, as Tom Paine said, is ciernal vig.
ilanre, and it is unfortnale, but the lime has not
yet come when we can rely on every local official
to provide it. -

The House agreed. It passed a bill extending
the Act by the overwhelming margin of 365 votes
(389-24); and when, on Dccember 16, an identical
bill was introduced in the Senate, 61 members of
that body, including 8 Republican committee
chairmen and -cveral Southern Dcnocrats, irme.
diately indkaled their intention to support it. Its
easy passage would seem to be assumed when it
teaches the floor of the Senate, probably in April;
as its sponsors, Senators Kennedy and Mathias,
were quick to point out, a majority of this size is

'sufficient to defeat any attempt to filibuster on the
bilL It is almost sufficient to overturn a presi.
dential veto, not that there is much likelihood
that the Presidem would dare to cast one. Opposi.
tion to this bill, even White House opposition,
has been conspicuous by its absence, so much so
that some Senate staff members have complained
of difficulties in finding witnesses willing to testify
against iL

This is unfortunate because the bill in its pres.
eni form is much more than an extension of the
current law. Unless it is amended it deserves to
be defeated.

W HAT is net' in this bill is not to be
found in Section 5's pre-clearance

provision, on which most of the debate has been
focused; that section is unchanged. What is most.
ly objectionable in this bill is not to be found in
the new bail-out section, even though its effect
will be to make it almost impossible for any juris-
diction to take advantage of the bail-out privilege.
What is new and profoundly objectionable is the
seemingly innocuous amendment to the text of
Section 2 which, by general agreement, was not
one of the Act's "key sections." (In one com-
pendium o(l significant civil-rights law- this sec.
tion was omitted from the text of the 1965 Act

-precisely because, in the editor's view, it was not
one of the "key sections!)

In its original form, Section 2 was a mere dec-
laration, or a restatement in statutory form, of the

"Fifteenth Amendment to the Constitution. Where
the Amendment says the "right of citizens of the
United States to vote shall not be denied or
abridgEd" on account of race or color, Section 2
says, more explicitly, that no "voting qualification
or prerequisite to voting, or standard, practice, or
procedure shall be imposed or applied [so as to]
deny or abridge" the right to vote. Not surprising.
ly, unlike other sections of the Act, this one has
given rise to very little litigation, and in the cur-
rent debate over extending the Act very little

attention has been paid to it. Yet its language
was aliieccd in a significant way. The words "to
deny or abridge" ate right to vote were deleted;
in their place were ptt the words "in a manner
which results in a denial or abridgmnent" , (em.
phasis added) of the right to vote. This new lan-
guage will make Section 2 the key section of the
Act, one that will affect the electoral laws and
practices of every state and political subdivision
in the nation. There is reason to doubt that this
was understood by all the Congressmen and Sena-
tors who lined up quickly in support of the bill.

The new language is intended to express the
difference between the right to vote and what the
federal courts, in voting-rights cases, have made of
the right to vote. (It was placed in Section 2 of the
bill because that section, unlike Section 5, applies
to the entire country and applies to existing
voting laws arid practices as opposed to voting
changes.) Voting, Chief Justice Warren pro-
nounced in a 1969 case, includes "ill activities
necessary to make a vote effective," and the effec.
tiveness of a vote is now measured by its results
Thus, a vote can be "diluted"-that is, made less
effective-if a city annexes its surrounding terri-
tory with the consequence that the proportion of
black voters declines from 56 percent to 47 per.
cent of the population; or if, as a result of reap-
portioning its voting population, a state reduces
the percentage of black voters in a district below
65 percent, the proportion calculated by the
Justice Department and certain federal District
Courts to make it relatively certain that a black
will be elected; or if, when changing from a sys-
tem of plurality to one of majority voting, a city
cannot prove that the change will not "dilute the
effectiveness of the Negro vote." This last refer-
ence is to a 1980 case, City of Rome v..Uniled
States, and a consideration of it and City of
Mobile v. Bolden, decided the same day, will help
to explain what Congress is up to.

Rome. Georgia, had a commission form of gov.
emnment, the commissioners being elected on an
at.large basis and by a plurality of the vote. (As
the Supreme Court noed, "literally thousands of
municipalities and-other local government units
throughout the nation" have such a system.) In
1966, the state of Georgia enacted new laws affect.
ing municipal governance, among them one pro-
viding for election of commissioners by majority
vote. Since Georgia was covered by Section 5 of
the Voting Rights Act, it had to "pre-clear" this
electoral change with the Attorney General. He
refused his approval and Rome went to court
Tife trial court found no discriminatory purpose
in the new law, but it ruled against the city be-
cause the law was discriminatory in effect. As the
Supreme Court repeated in its affirmance of the
lower court's dedsion, the la, would deprive
"Negro voters of the opportunity to elect a candi.
date. of their choice," by which it meant, a candi.



240

date of their own race. More precisely, the city
had not proved that the new law would not have
the effect of depriving Negro voters of the oppor.
tunity to elect a Negro candidate.

On the same day, the Supreme Court reached
the opposite conclusion in a case presenting stark-
ly similar facts. Mobile, Alabama also had a com-
mission form of government, the three commis-
sions being elected every four years by majority
vote in at-large elections. City of Mobile v. Bolden
began wh,:n black citizens of the city challenged
the legality and constitutionality of the at-large
election procedure, alleging that their vote had
been "diluted" because, while blacks comprised
more than 35 percent of the population, no black
had ever been elected a city commissioner. Al-
though the trial court found that Mobile blacks
registered and were able to vote without hin-
drance, it nevertheless held this "dilution" of vot.
ing power to be an abridgment of the right to
vote in violation of the Fifteenth Amendment,
and ordered the replacement of the commission
system by a mayor-council system, with council
members to be elected from nine single-member
districts. A sharply divided Supreme Court re-
versed, holding that an election law that is racial-
ly neutral on its face can be said to violate the
Fifteenth Amendment only if it can be shown to
have been motivated by a discriminatory purpose
and that there was no such showing in this case.
A plurality of the Mobile Court held that Section
2 of the Act is coextensive with the Fifteenth
Amendment, and, therefore, does require proof of
discriminatory purpose.

What accounts for the discrepancy in these
judgments? The Mobile case was tried not under
the Voting Rights Act but, rather, under the Fif-
teenth-and, to some extent, the Fourteenth-
Amendment. Alabama, like Georgia, was covered
by Section 5 of the Act, but Mobile, Alabama, un-
like Rome, Georgia, had not changed its election
law-it had been in effect since 1911-and, there-
fore, was not required to "pre-clear" it with the
Attorney General under Section 5.

Thus, as the situation stands after these-two
1980 cases, anyone challenging old election laws,
or new laws in jurisdictions not covered by Section
5 of the Voting Rights Act, must sue under Sec-
tion 2 of the current Act or under the Fifteenth
(or Fourteenth) Amendment, and to prevail he
must show discriminatory purpose; to prevail un-
der Section 5, it is the city or state that bears the
burden of proof and it must show no discrimi-
natory effect.

The amended Section 2 is in-tended to reverse
the Supreme Court's decision in City of Mobile.
By making it clear that, in its judgment at least,
proof of discriminatory purpose or intent is not
required in cases brought under the Fifteenth
Amendment (by way of Section 2), the House
Judiciary Committee, as it frankly, admitted in its

.report on the bill, intended to do away with the
discrepancy between the law of Mobile and the
law of Rome.

If enacted, it would permit voting-rights suits
to be filed by the Attorney General or any prii'ate
litigant against every state, city, county, or other
electoral jurisdiction in the country. It would put
every jurisdiction on notice that it might have to
appear in a federal court to defend its election
laws--any law affecting elections-against the
charge that they "dilute" the votes of blacks and
a few other minority groups. And it would, of
course, make these federal courts the country's
electoral lawgiver.

III

- T THE end of his dissenting opinion in
City of Mobile, Justice Thurgood

Marshall said that if the'Court "refuses to honor
our long.recognized principle that the Constitu-
tion 'nullifies sophisticated as well as simple-
minded modes of discrimination' . . . it cannot
expect the victims of discrimination to respect
political channels of seeking redress." Such mina-
tory statements are singularly 'out of place in
judicial reports-after all, judges are not sup.
posed to provoke or even to excuse lawlessness-
but, except in the context in which it appears,
Marshall's point concerning sophisticated modes
of discrimination has considerable merit. There
are ways of abridging the right to vote without
apparently denying it.

The paradigm case of this occurred some
twenty years ago when Alabama, without remov-
ing a single white voter, managed to exclude all
but a fraction of Tuskegee's black voters from the
city (all but 4 of a total of 400) by redrawing the
city's boundaries, transforming its shape from that
of a simple square to "an uncouth twenty-eight
sided figure," as Justice Felix Frankfurter put it.
The Supreme Court was unanimous in its judg-
ment that this was a violation of the Constitution,
with all but one member agreeing that it was an
abridgment, if not a denial, of the Fifteenth
Amendment's right to vote.

But in City of Mobile the Court was not re-
treating from its position in the Tuskegee case;
it was refusing to join Marshall in his insistence
that the Constitution requires that "the votes of
dtizens of all races shall be of substantially equal
weight." To the Court--or, actually, to the plu-
rality of Justices who joined in Justice Potter
Stewart's opinion-this was a call for proportional
representation. "The theory of this dissenting
opinion . . . appears to be that every 'political
group,' or at least every such group that is in the
minority, has a federal constitutional right to elect
candidates in proportion to its numbers." This,
said Justice Stewart, is not the law of the Consti-
tution.
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Marshall angrily denied that he was calling for
proportional representation; this charge was, he
said, a "misrharacteribation" of his position. There
is, he went on, a clear distinction between a re.
quitement of proportional representation and the
discriminatory effect or vote-dilution test. 'The
vore-dilttion doctrine can logically apply only
to grottps whose electoral discreteness and insu-
larity allow dominant political factions to ignore
them." In like manner, the amended Section 2 of
the Voting Rights Act coniins this di-claimer:
"The fact that members of a minurhiy group have
not been elected in numbers equal to the group's
proportion of the population shall not, in and of
itself, constitute a violation of this section."

Despite these assurances, however, one from
Marshall and the other from Congress, the dis.
tinction between the vote-dilution test and the
proportional representation of at least some min-
ority groups i's likely to be no clearer than that
between racial goals and racial quotas.

Those words in the amended Section 2-in a
manner which results in a denial or abridgment"
-will derive their meaning in part from the
Supreme Court's decision in Un'ited Jewish Or.
ganizalions v. Carey, and according to Justice Wil.
liam Brennan, "the one starkly clear fact of this
case is that an overt racial number was employed
to effect petitioners' assignment to voting dis.
trictL" In equally stark fact, race was the only
criterion employed it- the redrawing of district
lines. Yet the Court. with Brennan concurring.
approved it by a vote of 7 to 1.

At issue in this case was the New York reappor.
tionrnent statute enacted after the 1970 census,
and more precisely, the district lines drawn in
*three metropolitan counties, Kings, New York
(Manhattan), and Bronx. In one of the newly.
drawn districts, the nonwhite majority was only
61 percent, and the Justice Department. from
whom Section 5 pre-clearance was required,6 con.
duded from this and other facts that the state had
not shown that the district lines had not been
drawn with the purpose or effect of diluting the
voting strength of nonwhites (blacks'and Puerto
Ricans). Faced with the necessity to have its reap-
portionment plan in place in 4ime for the 1974
primary and general elections, the state revised
the plan as it affected the districts in these coun-
ties, increasing the size of the nonwhite majority
from 61 percent to 65 percent. This satisfied the
Justice Department in Washington but not every.
one in the local district, for, in order to find the
number of nonwhites needed to achieve the re-

- quired 65-percent proportion, the state had to
reassign to other districts some members of what
had been a consolidated Hasidic community. The
Hasidim went to court arid, as one might expect,
lost. They lost because, as Brennan put it in his
separate opinion, they had "not been deprived of
their right to vote" (which, of course, could also

have been said of the nonwhites in til county),
and because while their vote may have bcen di-
hlred as a result of their bcing divided into scpa-
rate districts, they do not constitte a group ex.
plicitly protected under the Voting Rights Act.
Congress at its pleasure has reserved this'status for
blacks and so-called language minorities: Ameri-
can Indians, Asian Americans, Alaskan Natives,
and pcrons of Spanish heritage. The Hasidim
were expected to take their diances along with the
rest of the whites, and in this case at least there
was no evidence of "cognizable discrimination
against whites." Whites could elect their repre-
wntatives-that is, they could elect whites-in
those districts where they were in the majority.
UJO v. Carey, like some cases before it, stands for
proportional representation, not, admittedly, for
every group-the Court did not join Marshall by
saying that "the votes of citizens of all races shall
be of substantially equal weight"-but propor.
tional for some groups.

NE of Chief Justice Earl Warren's
legacies to American politics was the

aphorism, "Legislators represent people, not trees
or acres," and, that being so, states were forbidden
by the Constitution- to apportion seats in either
house of their legislatures on any basis other than
population. Now it turns out that legislators rep-
resent not undifferentiated people-people defined
only as individuals living in districts of approxi-
mately equal size-but groups of people defined
by their race, and they can be said to represent
them only if they are of that race. As the Court
said, the votes of blacks will be diluted when the
number of blacks in a district is not sufficient "to
insure the opportunity for the election of a black
representative." How many black representatives?
That depends on the number of blacks in the
county. How many are required in a district to in-
sure the election of a black representative? If one
takes it for granted that blacks vote as a bloc, at
least 50 percent, and beyond that. t he number
would seem to depend on voter turnout. In Kings
County, turnout tends to be low, so 61 percent
was deemed insufficient. Why 65 percent? "A staff
member of the legislative reapportionment com-
mittee testified that in the course of meetings and
telephone conversations with Justice Department
officials, he 'got the feeling . . . that 65 percent
would be probably an approved figure' for the
ponwhite population in the assembly district in
which the Hasidic community was located. .. "

T btese counties were subject to the pre-cearance pro-
vision of the Voting Rights Act because New York then had
a literacy test for voting and, given a choice between Richard
Nixon and the candidate of a badly disiedited Democratic
party, fewer than 50 percent of the state's voting-age popu.
lation bad gone to the polls in the 1968 presidential elec-
tion. In combination, these factors were presumed to be
evidence of disfrancblsement of some sort.
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Of course, as any well-informed student of vot.
ing behavior could have told these anonymous
Justice Department Solons (and told them over
the phone), 65 percent may not be sufficient tD
insure the election of nonwhite representatives.
In the first place, voters can (and sometimes do)
look to factors other than race when casting their
ballots, and it is an insult to assume this to be
untrue or even uncharacteristic of "nonwhite"
voters. In the second place, in some areas (and
Kings County is one of them) nonwhite .oter
turnout is so low that, even if nonwhites voted as
a solid bloc, districts on the order of 80 or even
90 percent would be required to insure the elec-
tion of their candidate. Voter turnout is related to
education-the more education, the higher the
turnout-and not at all to race, a fact that ought
to be pondered by the ideologues in the Justice
Department and federal judiciary. Since the non-
whites in these Kings Co'6ixty (which is to say,
Brooklyn) districts tend to be very poorly edu-
cated, it is not surprising that, judging from the
returns in the 1980 congressional elections, their
turnout may be as low as 10 percent and surely is
as low as 20 percent. Whatever the reason, four of
the five districts the Justice Department presumed
to be safely nonwhite after the 1974 reapportion-
ment proceeded to elect white representatives in
the ensuing local elections.

W HAT, then, can we make of Con-
VVgress's assurance that Section 2 does

not require a group's" representation to be eqpal
to its proportion of the population--or that dis-
proportionality does not "in and of itself" consti.
tute a violation of the section? If we assume, sure-
ly correctly, that this language is not intended to
be a repudiation of UJO v. Carey and the other
vote-dilution cases, Congress means that some fac-
tor in addition to disproportionality must be pres-
ent before it can be said that a group's vote has
been abridged by being diluted. What factors?
Well, for example, the fact that a group's "dis-
creteness and insularity (has allowed the] domi-
nant political factions to ignore [it]"; or the fact
that, after a city annexed additional territory, the
number of black seats on the council declined;
or the fact that there is evidence of racial bloc vot-
ing. Where there is "underrepresentation," the
presence of any one of the,.e additional factors, or
any one of what Justice Stewart in the City of
Mobile case referred to as "gauzy sociological con-
siderations," will continue to trigger a violation.
So much for the "not-in-and-of-itself" disclaimer.

Besides, whatever Congress's intention in mak-
ing this disclaimer, the courts are likely to treat
it the way they treated a similar disclaimer in the
Civil Rights Act of 1964. There Congress said
specifically that nothing in Title VII of thatAct
should be interpreted to require employers "to
grant preferential treatment" to any person or

group because of race, color, sex, or national
origin, not even to correct "an imbalance which
may exist with respect to the total number or
percentage of persons of any race (etc.] employed
by any employer."

Clear enough, one would think, but the Su.
preme Court paid it no heed. To read this as
written, said Justice Brennan in the Weber case,
wc-uld bring about an end completely at variance
with the purpose of the statute, by which he
meant, the purpose of the CourL* Congress's dis.
claimner should be taken with a grain of salt. If
the amended Section 2' is adopted, minorities
whose voting power has been "diluted" will be
able to file suits against jurisdictions throughout
the country, and the remedy for vote dilution will
prove to be minority representation in proportion
to the size of the minority group.

In trying to achieve this, however, the federal
courts will encounter a few problems. Where non.
white voter turnout is as low as it is in Kings
County, New York, will the amended Voting
Rights Act require districts with populations 80-
or 90 percent nonwhite? Some Republicans hope
so; they know that the more blacks they can pack
into a district, the more Democratic the vote of
that district, and, consequently, the better will be
their chances, to win in surrounding districts.
From their partisan point of view, as many dis-
tricts as possible should be 100-percent nonwhite.

Then, is it not a violation of the Voting Rights
Act to combine Puerto Ricans and blacks in the
single category, nonwhite? Both are explicitly pro-
tected groups and, according to the principle of
UJO v. Carey, each is entitled to representation in
proportion to its numbers. (Interestingly enough,
the Puerto Ricans of Kings County objected to
the 1974 redistricting plan precisely because it did
not establish a Puerto Rican distrkt.) Perhaps in
future cases the nonwhite group will have to be
split into its component parts and each part given
a district it can call its own. If so, the redefined
Tuskegee (that "uncouth twenty-eight sided fig-
ure') will, by comparison, look like a perfect
ellipse. And, for one more example, it will be
interesting to witness the situation where a city
is ordered by the U.S. District Court for the Dis-
trict of Columbia to concentrate blacks in voting
districts in order to "undilute" their voting power
at a time when the local U.S. District Court has
ordered the city to annex surrounding territory
in order to integrate the schools.

IV

A CENUINE system of proportional rep-
resentation, of the sort sometimes

employed in Western Europe, is one where each

* See my article, -Let Me Call You Quota. Sweetheart,"
CONSULNTARY, May 1981. ,
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political group-Union iorialiste el republicaine.
G41urhe indipendante, Jeune Republique, Rat-
semblement du peuple Iranfais, etc-is guaran-
teed a share of seats in the legislature equal to its
share of the popular vote. Since these groups are
defined by their initests or the opinions they
hold, and the popularity of these opinions cannot
be known until they are elicited, there have to be
elections. But one can learn how many blacks
there are in the country simply by consulting the
census reports. Why, then, bother to hold elec.
tions? Why construct these elaborate election dis-
tricts, to insure that black voters will elect, say, a
Charles Diggs rather than, say. a Peter Rodino
(chairman of the House Judiciary Committee)?
-And indeed, one of the unintended conse.

quences of this enactment of the amended section
2 would be that the other sections of the Voting
Rights Act would, in effect, be made superfluous.

Who needs statutes providing Attorney General
pie-clearance, or bail-outs, or federal election
examiners and observers, when, with a few seem.
ingly innocuous words, the judiciary can be
authoried to do everywhere what the Justice
Department has been doing only in the few
"covered" jurisdictions, such as HWuston, where
it called off a general election, Or New York City,
where, merely because it thought it had not been
given sufficient information, it prevented the
holding of a primary eetion, or Kern County,
California, where it ordered the printing of
Spanish.lAnguage ballots--67,430 of them, of
which number only 174 were actually used-in a
1978 primary election? Government by judiciary
can be more efficient-think of school busing,
abortion, prison reform-than government by ad.
ministrative agency, to say nothing of government
by local election offidals.

Senator HATcH. Senator Grassley?
Senator GRAmssuz. I have no questions, Mr. Chairman.
Senator HATCH. Thank you for appearing. We appreciate the

effort you have put forth to present your testimony. It has been
very enlightening.

Our next witness will be Benjamin Hooks, the executive director
of the NAACP.

Mr. Hooks, we are hapy to have you with us today.
-I wonder if we could just take a 10-minute break, unless you

would rather not. I could use a 10-minute break myself, if no one
has any objection.Mr. 'o. Fine.

Senator HATCH. OK. We will recess for just 10 minutes, and then
come back, and Mr. Hooks will be our first witness. Our last two
witnesses will be Vilma Martinez and Ruth Hinerfeld.( aReestaken.)

SntrHATH. We are happy to resume our hearings today, and
we are very pleased to have Mr. Ben Hooks with us, as one of the
leading civil rights advocates in America. We will be very interest-
ed in what he has to say here today.

Mr. Hooks?

STATEMENT OF BENJAMIN L. HOOKS, EXECUTIVE DIRECTOR, NA.
TIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE, ACCOMPANIED BY ALTHEA T. L. SIMMONS, DIRECTOR,
WASHINGTON BUREAU; AND RALPH NEAS, EXECUTIVE DIREC-
TO, LEADERSHIP CONFERENCE ON CIVIL RIGHTS
Mr. HooKs. Senator Hatch and members of the committee, my

name is Benjamin L. Hooks, and I am the executive director of the
National Association for the Advancement of Colored People.

In my appearance here today I am also speaking as chairman of
both the Leadership Conference on Civil Rights and the Black
Leadership Forum,-two other organizations vitally interested in
this issue, the extension of the Voting Rights Act.

The National Association for the Advancement of Colored People
is a 73-year-old civil rights organization with more than 1,800
branches and 600 youth and college chapters. We operate in all 50
States and the District of Columbia.
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The Leadership Conference on Civil Rights was founded in 1949,
and it is a coalition of 157 hational organizations. The Black Lead-
ership Forum is comprised of the chief executive officers of 15 na-
tional black organizations.

Today I am accompanied by Ms. Althea T. L. Simmons, on my
right, who is director of the NAACP's Washington Bureau-and
who may have to leave shortly.

Senator HATCH. We are happy to have you here, Ms. Simmons.
Mr. HooKs. And Mr. Ralph Neas, on my right, the executive di-

rector of the Leadership Conference on Civil Rights.
The organizations that I represent appreciate the invitation to

appear before the subcommittee today. We are here, Mr. Chair-
man, to announce once again our strong and unswerving support of
the extension of the Voting Rights Act and specifically to support
S. 1992.

I must confess, Mr. Chairman, I was somewhat surprised to hear
the Attorney General say, in answer to questions put by Senator
Kennedy, that the civil rights community had given the adminis-
tration word that they would support a simple extension. That
statement simply is not factual, and perhaps in all justice the At-
torney General has so many things on his mind that he has forgot-
ten it.

But I would like to point out for the record that on April 7, 1981,
the Kennedy-Mathias bill was introduced in the Senate, known as
the Rodino bill in the House-S. 895 and H.R. 3112. Both of these
bills clarified section 2, and immediately upon their introduction
the entire civil rights community endorsed those bills in public, in
press conferences, in news conferences all over the country.

More specifically, in May I testified before the House committee;
Vernon Jordan testified on that same date, other civil rights lead-
ers testified on succeeding dates, and each of us unequivocally sup-
ported publicly and on the record the extension of the voting rights
measure as contained in the Kennedy-Mathias-Rodino bills.

In May of that same year or June, the staff of LCCR met with
the staff of Attorney General Smith, and later on in July I person-
ally led a delegation to meet with Attorney General Smith, and we
made it very clear that we supported the Mathias-Kennedy-Rodino
bills and those bills did contain the clarification or amplification of
section 2 of the Civil Rights Act.

So I know of no time that we have ever given any indication pri-
vately or publicly that all we wanted was a simple extension.

Let me also add that, as it relates to the bail-out provision, that
was not a provision which the civil rights community wanted. It
was a provision which we accepted because we wanted the strong-
est-not only the strongest possible extension measure, but also the
strongest possible bipartisan coalition.

Representative Hyde of Illinois indicated that he wanted that
bailout provision, and we reluctantly acquiesced in it. It was not
something which the civil rights community proposed.

On October 5, as you know, the House passed that bill, and we
again gave the world knowledge that that is a bill which we ap-
proved. So we have not changed our position from April 7 to this
good date. We have consistently and publicly supported the Kenne-
dy-Mathias-Rodino bills.
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-- Let me say one other thing. It is our position, without any
equivocation or hesitation-and I say this from the background of
30 years experience as a practicing attorney, as a former trial court
judge called on to make many snap decisions from the bench, that
until the Mobile v. Bolden case the law was considered by us to in-
clude effect or results. And from the date that the Mobile case was
decided, it was the unanimous view of the civil rights community
that even though, in the testimony of Attorney General Katzen-
bach before this committee in direct answer to Senator Fong's
question, the 10 select members of the Judiciary Committee, in-
cluding Senator Robert Griffim and Senator Hugh Scott, when At-
torney General Mitchell wanted to add the hnguage that is being
added now, it was necessary because, in their judgment, that that
concept was included in section 2. We have ha a great deal of dis-
cussion about that this morning.

So it is our opinion-and we will submit a memoraiidium which
we think will buttress that-that indeed results or effect had been
the prevailing standard.

When we talk about the Mobile case, I think we have to take
into account the White case and the Whitcomb case, but we also
have to remember the intervening situation of Arlington Heights
and Washington v. Davis.

It was in that context that the Supreme Court in other matters
started dealing with the idea of intent, in the Arlington case, which
you have so eloquently cited this morning, and in the-Washington
v. Davis case.

So the Mobile case came to the Court in a time warp. They had
previously decided those earlier cases, and they now had to decide
Mobile in light of their decisions in the cases of Washington v.
Davis and the Arlington Heights case.

- -- Justice Potter Stewart pointed out that undoubtedly the courts
had in prior Voting Rights Act cases--and it really does not matter
whether the cases came under title 5 or title 2, because the courts
have a tendency to deal with the whole situation. He pointed out in
his opinion-and it was a plurality opinion of the four Justices-
that perhaps the courts made a mistake. It was to correct, not to
write new law from our viewpoint, and not to overrule the Su-
preme Court.

Let me just say one other thing about the 15th amendment. It
has never been said that the Congress was restricted to intent. It
could pass legislation coextensive with the 15th amendment which
went beyond the narrow interpretation of intent.

Mr. Chairman, as I listened to Attorney General Smith today
and the statements made by various Senators, and Dr. Berns, I
have a peculiar feeling that I have been here before.

I recall in an old jury case that we were trying in Memphis,
Tenn., where there were no blacks serving on the jury. The ques-
tion came up about intent versus effect or results. We knew what

Ahe results were. Finally, somebody asked the jury commissioner,
"How do you pick your juries?" His words-I can remember them
almost verbatim-'I use the cit directory, I use the phone book,
and I go down the lists, and I pick people out."

Then we asked, "How does it come that you only pick out white
people?" He said, "It is not my intention to exclude Negroes; I just
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want to make sure that we have got high quality jurcrs, so I use
the streets where I know high quality people live.'

He said his intention was not to exclude Negroes, but as a
matter of fact the results of his deliberate use of a city directory,
where he knew where whites lived and where blacks lived, and his
admission that he consciously excluded any streets where black
folk lived, but his intent was not to exclude blacks, but make sure
that he only got high class people--

Senator HATCH. If I could interrupt you, I think a court could
very easily construe that as an intent to exclude blacks.

Mr. HooKs. I want to move to that point very quickly, but I
would just point out that I have been there, Mr. Chairman. I re-
member when we ran a black for the board of education. You ran
at large. As soon as a black came within a 1,000 votes of being
elected, the next election they said you had to run by positions.

I can remember when we all were pushing the law that had been
in effect for years. In the general election you pulled one lever or
made one mark on your vote for the whole Democratic ticket or
the whole Republican ticket. But the minute a black was selected
in the Democratic primary, they wanted to change the law and
said no longer could you push one ticket, you had to individually
vote.

I remember when we had all of these questions. I have been
there. I have seen my beloved home State and beloved home city
deliberately enact run-off laws. If we had to prove intent, they
would always say, "That is not our intent."

Now, Mr. Chairman, it seems to me that we have here somewhat
of a red herring in this whole business of proportional representa-
tion of a so-called mirror image. I know of no civil rights grou
and I may state unequivocally for the NAACP and for the Leader-
ship Conference on Civil Rights that we are not seeking proportion-
al representation. We are not seeking a mirror image of the ethnic
classifications of neighborhoods or cities. We are simply seeking
the unfettered right to vote without having to prove that which
sometimes is not susceptible to proof.

We maintain that the reason that the whole argument over title
2 and effect versus intent is a red herring-or perhaps I should say
more accurately, as some learned man said recently, a Trojan
horse-is the fact that the Attorney General has said, and I have
heard the distinguished chairman of this subcommittee say over
and over again, that in order to prove intent you have to prove
that results becomes a substantive part of intent, that in a court of
law-and I certainly can attest to that-the results become very
important as you try to measure intent.

It seems to me that what we have said in the civil rights commu-
nity is true. All the administration is trying to do is make it much
harder for those who have been outside of the mainstream to get
in, because the administration is saying to us, "It is not enough to
prove the effects or the results; we want you to prove intent; we
want you to have a higher standard; we are going to superimpose
upon a civil case criminal standards."

I remember how often I used to read the charge to the juries-
"You must find this defendant guilty beyond a reasonable doubt
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and to a moral certainty," whatever that meant. And in civil cases
we talked about a preponderance of evidence.

Now, what this administration is doing is imposing the criminal
standard of proof on what is allegedly a civil statute. We have to
prove beyond a reasonable doubt and to a moral certainty-people
who have been wronged.

Let me say finally that I thought I detected in the brilliant and
persuasive arguments of Dr. Berns not so much an argument
against the newly written words in section 2, as he talked about
the UJO case and some other cases where we had peculiar results.
To say the least, those cases were decided under the Voting Rights
Act as now written.

So if you are opposed to what happened, it really means it is a
transparent argument, not against the new words of section 2 but
against the Voting Rights Act, period. Certainly nobody can say
that the results reached in those cases were caused by the lan-
guage proposed by Senator Mathias and Senator Kennedy which
has not been enacted into law.

I think-and Senator Metzenbaum said it so eloquently and so
clearly-that this administration, if it is concerned about making it
known that it is concerned about the desires and aspirations of all
of the citizens, would join in support of S. 1992, which is fair.

I know I cannot ask a question, but I would like to pose a riddle.
If indeed the proof of results is a substantive part of the eviden-
tiary necessity to prove intent, and if we are saying that proving
results will result in proportional representation, then are you not
also saying that if you substitute the word "intent" for "results," if
indeed we could ever prove intent we must also have proportional
representation? It seems to me that that means it is simply a tactic
that is designed as a scare tactic and not reality, because I see ab-
solutely no difference, if you were to put the word "intent" there,
and then if indeed we could ever prove it-and it would be difficult
to prove-that you would then be saying the courts would-have to
order proportional representation.

Mr. Chairman and distinguished members of this subcommittee,
I want to thank you for this time and for this opportunity. I am
prepared to try to answer any questions you may have.

Senator HAicm. Thank you, Mr. Hooks.
In your testimony before the House Judiciary Committee, you ex-

pressed strong support for an extension of the resent Voting
Rights Act without change. I will read your quote om that hear-

Ig. This is on page 94 of my transcript. "I have not seen any
changes that were anything but changes for change's sake. I do not
understand it. It is our position that, since it is working well, those
of us who proposed it and were the sufferers and forebearers are
not coming in at this time suggesting that there be changes. It
would be best to extend it in its present form."

'That is what I have said I want to do. Frankly, I think it should
be extended in its present form, because it does work and has been
the most effective and important civil rights legislation in history."
That was your statement.

Why do you come now before this subcommittee today and tell us
that the entire civil rights community now strongly opposes this
course of action of a simple extension, and why do y6 accuse
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those of us who wish to preserve the act unchanged, including the
intents test, as using what you refer to as code words of discrimina-
tion? Have circumstances changed that much in the past 8 months
to justify those statements by yourself?

Mr. HOOKS. Mr. Chairman, I may have to reread my testimony,
but I am almost positive-and I did not bring it today, and I am
sorry that my testimony was headed "Testimony in support of H.R.
3112," which had the change in it.

We had to deal with that, because the Mobile v. Bolden case was
the case that was giving us the most trouble. We were the ones
who asked Senator Kennedy and Senator Mathias and Representa-
tive Rodino, in the new language, to deal with the Mobile thing.
We did not consider that.

Let me be very frank. I do not consider that a change. I consider
that simply-putting into the language of the bill what we had con-
ceived the language to be from 1965 to 1978. It was clarifying lan-
guage. I still do not believe that the language is a change.

Senator HATCH. Let me have my aide bring this up. It is my un-
derstanding of what the transcript says.

Senator KENNEDY. As I understand, since we only have one copy
of your testimony--

Senator HATCH. We would be happy to provide it.
Senator KENNEDY. If you have an extra copy, I would like to see

it.
Senator HATCH. I do not have an extra copy. We will make one

for you. I
Senator KENNEDY. The question Mr. Hooks was asked was deal-

ing primarily with the bailout provision.
Mr. HooKs. Section 5; that is what I answered.
Senator KENNEDY. I think the response has to be viewed in that

particular way. The record is going to stand for itself, but to try to
put words in Mr. Hooks' mouth--

Mr. HooKs. I would like to say that we did call on Senator Ken-
nedy, Senator Mathias, and Representative Rodino before the bill
was introduced on April 7, and asked for clarifying language.

We maintain that the clarifying language is not a substantive
change but simply expresses direly what we thought was the will
of Congress from 1965 to 1978. We wanted, and expressed openly,
-the Mobile situation taken care of and in new legislation.

If I have misstated that, I apologize, but I thought my written
testimony talked about that. I will check it again to see. But I do'
know, on the bailout, we said we did not see any necessity for
change.

Senator HATCH. Yes, you did do that. But the question was-I do
not want to beat this to death.-"There has been some suggestion
that the Voting Rights Act, as presently written, does not take into
account-the changed circumstances that have occurred in the cov-
ered jurisdictions." Then you go on to refer to the bailout section in
response to that question.

A subseuent question followed: "I also wonder if you have given
consideration as to whether a declaratory judgment that has sub-
mitted a voting ch e which is not discriminatory needs to be
brought in the district court in the District of Columbia, or might
that be brought in any Federal district court."
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Your response was, "The thing that puzzles me, again, is that we
have a law that has worked very effectively. It has been hailed as a
mighty law. It created a tremendous change in a region of the
country where, for 100 years, there was outright illegal activity
preventing blacks from voting, and in a few short years it brought
a major change in this country, in the parts where it was applied
as well as where the law did not apply. All those changes have
been for the best at a minimum cost in terms of money, machinery,
in terms of anything you want. It baffles my imagination as to why
we have to consider a change at all when something is working
well. As Vernon Jordan said, 'If it ain't broke, don't fix it.'

Then you go on to say, "I have not seen any changes that were
anything but changes for change's sake. I do not understand it. It
is our position that, since it is working well, those of us who pro-
posed it and were the sufferers and forebearers are not coming in
at this time to suggest that there be changes. It would be best to
extend it in its present form."

We will give you a copy of this, so that you may look it over-
OK?

Mr. HooKs. I simply repeat again that we had on many occasions
publicly stated our surprise at the Supreme Court decision in
Mobile v. Bo/den and that we felt that had to be clarified, and we
supported publicly the bill as introduced by Peter Rodino, and that
bill did change section 2. That is what we had reference to.

In our covering memorandum to the Attorney General, we point-
ed out all of these reasons, and I still maintain-and I recognize I
may be haggling; I do not wish to engage the time of the subcom-
mittee in that-I still point out that it is our position-and if it is
not true legally, at least we perceived it to be true-that from 1965
to 1978 we were dealing with an effects and not an intent standard.
Therefore, the section 2 change proposed by Representative Rodino
was not a change but a clarification to make clear what the law
was all of the time.

Senator KENNEDY. If we could just yield on this point--
Senator HATCH. May I make one comment before we dQ?
Senator KENNEDY. Just on the-
Senator HATmc. Let me make a comment first, if you will, and

then I will turn to you.
Mr. Hooks, I have not meant to imply that you have not been

strongly for the Rodino-Kennedy-Mathias bills. I understand that,
and I accept your statement on that.

Please go ahead, Senator Kennedy.
Senator KENNEDY. In the relevant part of the question to Mr.

Hooks, he was asked: "Have you given consideration as to whether
a declaratory judgment that has submitted change, a voting
change, needs to be brought in the District Court of the District of
Columbia, might be brought in any Federal district court?" That, it
seems to me, is the essence of the question you were asked-wheth-
er you thought that they ought to move the preclearance provisions
to other sections of the country or they be continued to be retained
in the Federal district court.

My understanding of Mr. Hooks' answer in this case is that he
believes in his response that this aspet of the law has worked ef-
fectively in being brought under the Federal district court. It seems

93-758 0 - 83 -- 17
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to me that, in reviewing both the question and the response, that
puts it in the correct perspective. I think any suggestion, or any
effort to try and indicate otherwise, would not be fair to Mr. Hooks.

If that refreshes your recollection a little bit on the nature of the
question-

Mr. Hoops. I also repeat what Vernon Jordan said; "If it ain't
broke, don't fix it." I stand by that. Section 2 was broke, and we
had to fix it.

Senator H'I-IH. Let me just call your attention to the Mobile v.
Bolden case, where Mr. Justice Stewart said, "While other of the
Court's 15th amendment decisions have dealt with different issues,
none has questioned the necessity of showing purposeful discrimi-
nation in order to show a 15th amendment violation." He is refer-
ring to the Supreme Court's decisions. "The cases of Smith v. All-
wright and Terry v. Adams," for example, dealt with the question of
whether a State was so involved in racially discriminatory voting
practices so as to invoke the amendments protection. Although
their facts differed somewhat, the question in both cases was
whether the State was sufficiently implicated in the conduct-of ra-
cially exclusionary primary elections to make that discrimination
an abridgement of the right to vote by a State."

I do not know of any Supreme Court cases where the effects test
was institutionalized in the 14th or 15th amendments or even ac-
cepted prior to the Bolden case. I might add that the law was no
different from 1965 to 1978 than in the 1940's.

Mr. Hooxs. Senator, Justice Stewart in the Bolden case cited
Zimmer. These are the words he used: "was quite evidently decided
upon the misunderstanding that it is not necessary to show a dis-
criminatory purpose in order to prove a violation of the equal pro-
tection clause, that proof of discriminatory effect is sufficient."

Those are the words of Justice Stewart in the Bolden case, in
which he admitted-I obviously do not agree with his conclusion,
but I have to sa this is what he said-that the Supreme Court had
in Zimmer decided that effect was sufficient. He has said in effect
they were.wrong.

Senator LA rk. Zimmer was not a Supreme Court case.
Mr. Hooxs. My research leads me to understand that this is

what he said-that the plurality in Bolden was correcting a misun-
derstanding that, in their judgment, had come into the law about
effect versus intent, based on the Washington and the Arlington
cases.

Senator HATCH. I would suggest you read it again, and I will
read it again also. But he was correcting a lower court case. If I
recall correctly, it was the Zimmer case, but let us both look at
that again.

Mr. HooKs. All right, sir, we will look at it again.
I am submitting a memorandum, and I will have the lawyers

look at the memorandum again. I confess that the Supreme Court,
in its wisdom, is sometimes a little confusing.

Senator HATCH. I have to agree with that.
Mr. Hoome. I have no hesitance in trying to reread it, but I think

that we have amply demonstrated that the White case and the
Zimmer case did not require any proof of intent. That was the con-
trolling law until the Mobile v. Bolden case, which came to us. I
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was one of the lawyers involved. I was shocked out of the blue, be-
cause it simply required us to prove what was in the minds of
people in 1912, and I do not think we could ever do that. That case
has been remanded for the purpose of trying to prove intent.

Senator HATCH. Let me try to shed some light on this. I am read-
ing out of the Mobile v. Bolden case, "The district court assessed
the appellee's claims in light of the standard that had been articu-
lated by the Court of Appeals for the Fifth Circuit in Zimmer v.
McKeithen. That case, coming before Washington v. Davis, was
quite evidently decided upon the misunderstanding that it is not
necessary to show a discriminatory purpose in order to prove a vio-
lation of the equal protection clause, that the proof of a discrimina-
tory effect is sufficient."

In other words, I think your people have taken that out of con-
text. This is made very clear within the actual context of the case
itself.

Mr. HooKs. We read the same citation, and I will have to go back
and check with the lawyers and see where the citation most appro-
priately applies. I will be happy to do that.

Senator HATCH. I appreciate that.
Mr. HooKs. But I do not think that changes the basic thrust of

what we maintain-
Senator HATCH. No; it does not change that.
Mr. HooxS [continuing]. That prior to Mobile v. Bolden, that was

the first case under the Voting Rights Act that held that you had
to prove intent.

The Attorney General says that was the first case, period, and
therefore was the first time the Supreme Court had a chance to
speak to it. We do not agree with. hat. We say there were cases
that came under section 5, not under section 2 necessarily, where
in a broad way that question was covered.

Senator HATCH. OK.
Mr. HooKS. At any way, we will re-research that.
Senator HATCH. We will both look it over.
In your House testimony--
Senator KENNFDY. Before we leave that point, does not what Sen-

ator Hatch just read really make your point, Mr. Hooks, that prior
to the Washington case the proof of discriminatory effect is suffi-
cient? I will get back later into what I think-both the effects test
and the intent test were effectively the law prior to this, but prior
to the Washington case-the provisions that he just read-the
proof of discriminatory effect is sufficient.

It seems to me that this makes the point that you-
Mr. HooKS. Senator, I read exactly the same passage. I think it

makes my point; he thinks it does not, and I do not know why.
Senator HATCH. If your point is that that was the law before the

Mobile v. Bolden case, I fail to see how this particular passage
could possibly illustrate your point.

Senator KNNEDY. Before the Washington case.
Senator HATCH. Yes, before the 1978 case.
Justice Stewart pointed out only that Washington unambiguous-

ly clarified a law that some might have misunderstood earlier, not
that Washington represented a departure in the law. Indeed, he
said it did not.
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Let me move on to another question. In your House testimony
you stated, "I would hop, 10 years from now when I come back, I
will only be testifying for 10 more years rather than in perpetu-
ity."

The bill passed by the House, as you know, does not extend pre-
clearance or 10 years; it extends it in perpetuity. Based on your
House testimony, am I correct that you would be opposed to that
aspect of the bill?

Mr. Hoos. No, I would not. If I recall, Representative Washing-
ton or somebody made a statement about how long this should be
in effect. My statement was to the effect that I did not believe that
in my lifetime-I do not know how it came out-it would ever
happen. My hope was that at some point it would not be, but I
tried to express the fact that I did not think that was going to be a
reality.

It was really a negative statement put in a positive cast. I was
saying then what my hope was, not that I expected it to be at all.
And of course "perpetuity" is a word that is susceptible to a lot of
meanings. The succeeding Congresses who have no reason for
income tax 20 years from now can wipe it out. I do not know
whether that time will come or not. I would hope I would come
here and testify against income tax at some point, but I do not
think that I will have an opportunity.

It was simply that I was saying that would be my hope, not that
I expected it, and therefore I am not opposed to that.

Senator HATCH. OK. Mr. Hooks, would you be satisfied with a
simple 10-year extension of the Voting Rights Act without change?

Mr. Hoos. No, sir, I would not.
Senator HATCH. You would not at this point?
Mr. HooKs. No.
Senator HATCH. You indicate that you know of no one in the civil

rights community that has advocated proportional representation.
Permit me, if you will, to quote from the Greenville, S.C. "News,"
of December 13, 1981, the remarks of Dr. Willie Gibson, whom I am
sure you know. He is the president, I believe, of the South Carolina
NAACP. He indicates his opposition to a redistricting plan in
South Carolina by stating, "Unless we see a plan that has the pos-
sibility of blacks having the probability of being elected in propor-
tion to this population, we will push hard for a new plan."

Can you explain to the subcommittee what Dr. Gibn is talking
about here? It appears to me that he is talking about proportions
representation.

Mr. HooKs. I understand precisely what Dr. Gibson is talking
about. Those are not unusual statements to be made. I think there
is a big difference between proportional representation and repre-
sentation in proportion to their population. It simply means that
we are not looking for 00 percentage points-if we have 42 percent,
we want 42 percent representation. But it does mean there must be
some appearance of equity-that we would not be satisfied with a
plan, for instance-

Senator HATCH. Is that not a form of proportional representa-
tion?

Mr. HooKs. If you get to the nth degree, any representation is
somewhat proportional. It is a part of our Constitution. It is not ad-
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hered to generally, but the whole business of redistricting was to
adhere to the concept of 250,000 members for a Congressperson, 2
for every State no matter what size for the Senate. It was set up
like that.

Gerrymandering is something that has been in our language long
before black folk got involved. These are not new concepts.

If you understand what happens in South Carolina-that in the
State senate even today there is not a single black serving, unless
it happened in the last 3 months. We are involved in a lawsuit
there, because we do have blacks in the State house of representa-
tives, but not a single black has been elected to the senate because
of the way they do it.

What Dr. Gibson was dealing with was a precise situation where
somebody said, "There are 30 members of the senate; would you be
happy to settle for 1?" In that kind of rhetorical statement to a
people, the answer always is, "Certainly not. We want something
that resembles our population." That is a far different cry from a
mathematical proportional representation, which is the term that
is being used here over and over again.

In the human existence of our lives, if I were to go to any State
and was asked to put the NAACP seal of approval on a particular
plan, like a Democrat in Utah or a Republican in Cook County, I
would probably enter that very suspicious about what was happen-
ing. I would want to know, "Does it deal with equity?" And equity
does not mean exact mathematical proportions.

I know Dr. Gibson. He is the president of the NAACP Conference
for South Carolina. He knows NAACP policy. He would not know-
ingly violate it. That statement-and I have heard him make it
many times-has to do with proportions and not proportionate,
mathematical, precise representation based on population.

Senator HATCH. To use your illustration, if not 42 percent, what
percentage would you be satisfied with?

Mr. HooKs. Senator, we have had to wrestle with that over and
over again, and new occasions teach new duties. Time makes an-
cient good uncouth. We have never been able to come up with any
precise definition.

Just like the standard of granting broadcast licenses, you must
serve the public interest, convenience, and necessity. No writer, not
the most learned professors like Willesden, have ever been able to
explain it. Like the Supreme Court Justice said about pornography,
"I may not be able to define it, but I know it when I see it." Equity
to us is something we may not be able to define, but we know it
when we see it in a given case.

Senator HATCH. I know proportional representation when I see it
too. I think anybody who looks at this knows it.

Let me just ask you this: Let us assume that I am right in my
belief that this bill will lead to proportional representation and this
bill passes. Of course if it has 62 firmly committed supporters;
there is no question it is going to pass. If it passes and it does
result in proportional representation, will you accept that?

Mr. HooKs. I did not quite-
Senator HATCH. Let us say this bill passes in its present form

and it results in proportional representation. Would you be satis-
fied with that?
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Mr. HooKs. I do not know how it would result in proportional
representation, unless you had a lawsuit that would declare that it
meant that. I am simply saying to you, sir, that we propose in the
future, as we have in the past, to monitor and look at the practices.

Remember, when we talk about proportional representation, we
seem to have forgotten one thing. We talk about that Baltimore ex-
ample. It does not matter if Baltimore becomes 90 percent black
andthey elect a white mayor and 19 white council people out of 19.
The law says there must be a practice, a condition, something that
happens that causes that, something that you can pinpoint that
made that happen.

If the cause is the black folk in Baltimore happen to like that
white mayor and those white council people, that is not a cause for
justiciable arrangement of a grievance.

All I am saying is that I think we have forgotten what precedes
the language, and that is there must be a practice, there must be a
condition, and in my written testimony I have outlined about 30
things that happen.

If you could prove that voting from midnight until 8 in the morn-
ing kept blacks from voting or putting the precincts in the police
department-there are all kinds of things-if you could not prove a
practice, a custom, or something that happened, you would not
ever get to the results. The results trigger looking at practices, and
you have to do both.

I have been in these suits, and let me tell you, sir, they are noteas to win.senator HATCH. I understand that.

Mr. HooKs. When you prove the results, you also have to prove
what practice caused that result and that practice is iniquitous or
wrong. I think we have forgotten all about that.

Sir, may I ask you one other question? I cannot ask you a ques-
tion, but may I pose one other situation? If indeed the word "re-
sults" would lead to all of this, why not then would the word
"intent" lead to the same result, except that the proof would be
higher? What magic is there about the word "results" or "effect,"
if we use either one?

Senator HATCH. Because "intent" focuses discrimination analysis
upon processes, rather than results.

Mr. HooKs. Sir?
Senator HATCH. Because it involves an entirely different methodof analysis.Mr. Hooxs. If you could prove that they intended to deliberately

discriminate, segregate, to keep blacks out of office, and never let
them serve, then would the result be, if the Court finally adopted
that finding that, "In this city we find that they deliberately in-
tended never to let blacks be a part of it, and therefore we man-
date that they must now get proportional representation, since
they have sinned?"

And if they do not have to do it, suppose the Court says, "We
find that the result was that they did not let blacks have office,
and we therefore mandate proportional representation?" What is
the difference between result and intent that would lead to the
concept of proportional representation? I do not understand.
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Senator HATCH. The difference is, under intent the Court exam-
ines the pEsses which lead to a given results. Under a result test
only results, regardless of whether anybody intended to discrimi-
nate, are of significance in making a determination as to whether a
violation has occurred or not.

Mr. HooKs. I thought you said that you prove intent largely by
results.

Senator HATCH. No. That may be part of the circumstantial evi-
dence in raising the ultimate inference of intent. It is not disposi-
tive in and of itself, however.

Let me just cite the Greenville News about another statement
Mr. Gibson made. "South Carolina's population is approximately 30
percent black, and 30 percent of the senate should be black." There
is another illustration of a call for proportional representation.

Mr. HooKS. Yes, sir, I understand that. I can tell you right now
that you might find there are many statements that we make in
the heat of battle out on the lines and in the trenches that do not
have anything to do with the results we seek.

I wonder also if there were not included in the House bill what I
think is the Sensenbrenner amendment, if I remember correctly,
which says that any language in this bill can never be construed as
to ask for proportional representation.

I think the civil rights community even went along with that
language, so that we could not be accused of seeking proportional
representation. I think that was an amendment to section 2 which
was proposed by a very conservative Republican from the State of
Wisconsin, if I remember correctl.

Senator HATCH. That that really is no restriction; all you have
got to show is one other factor and you have grounds for a viola-
tion, whether truly warranted or not.

Let me quote another remark of a colleague of yours in the civil
rights community. Rev. Jesse Jackson was quoted in the Columbia
Sun on October 25, 1981, as saying, "Blacks comprise one-third of
the State of South Carolina's population and deserve one-third of
its representation. We believe that taxation without representation
is tyranny."

I think that-the point I am making, Mr. Hooks, is that maybe
these are simply statements made in the heat of battle. But the
fact is this: they are being made. And the fact is this: I do not see
how anybody interpreting that language in the House bill can in-
terpret it any other way. It would ultimately lead to proportional
representation, assuming that the Supreme Court would not find it
unconstitutional.

You have made the point here today that the Supreme Court
may very well decide-I think it would be improper for them to
decide it this way-but that the Court may decide that Congress
has the right to set a legal standard of proof in excess of the consti-
tutional standard. I do not think they will fid that in the ultimate
result, but personally I feel that the country should not have to un-ergothe experiment in the process.

Mr. Hooxs. Sir, may I make one other statement? I have on
many occasions in some cities made the statement that, "This city
ought to have a black mayor-." Sometimes I make that statement to
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the white power structure; sometimes I make it to black folk en-
couraging them to vote and register.

Senator IHAH. I find no fault with that.
Mr. HooKS. I am not at all sure that Jesse Jackson ma not have

been talking to a black audience about what they had to do in
order to get it.

Proportional representation was not a question, as far as I can
see it, between 1965 and 1980, when at least we believed that the
effects test was the law. We did believe that.

I must tell you that we were shocked when we discovered in the
Mobile v. Bolden case that it required intent. We certainly did not
believe that at all in preparing that case and taking it up.

I do not recall proportional representation or the mirror image of
the population being a present problem up to that point. I do not
think it was; I do not think it will be now.

Senator HATcH. These statements are fine, but the problem we
are raising here today is that these statements are being codified
into law, in my opinion.

Let me quote from the House report on H.R. 3112. It ibtates there
that evidence of lack of proportional representation is "highly rele-
vant."

Mr. HooKs. I beg your pardon?
Senator HArcH. Evidence of lack of proportional representation

is highly relevant in proving a section 2 violation under the results
test. Indeed, there is no other factor that they describe in this
manner. What does that language mean, in your view?

Mr. HooKs. It means exactly the same thir.g to me, Senator, if
they had said that proof of proportional representation or lack
thereof is very important to prove intent. I just do not think there
is any difference at all between intent and results when you talk
about proportional representation.

Certainly, if I were trying a lawsuit, or if you were, for some
reason, hired by my organization to try a lawsuit-and maybe one
day we will be n that happy circumstance-you would not say that
even under intent lack of proportional representation deals with
the question of results, which deals with the question of intent. I do
not think it means any more or less.

I do think certainly, if I were trying a lawsuit, I would deal with
the fact that there were five city council people elected and no
blacks over a 40-year history, which has to do with representation,
whether you put proportional in front of it or not. I would make
that same argument whether I was arguing under an intent test or
results test. I do not see how I could make any other argument. I
would have to use it.

I just fail to see where the word "result" in denying or abridging
the rights is any different from intending, except someone tells me
that you cannot prove intent, therefore it becomes a nullit.

I think-and I[have said before-that the primary difference is
that the Administration bill would make it difficult, if not impossi-
ble, to ever win a case, because it would demand that you prove
intent, and intent is a subjective matter.

I believe, with Senator Mathias, that the Court in Mobile v.
Bolden did more or less take a dim view of indirect and circum-
stantial evidence and demanded intent in the strictest form. There-
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fore, if result tests resulted in proportional representation, the
intent test would if you could prove it.

Maybe--certainly not from your viewpoint, because you would
not think like that, but maybe from the viewpoint of some-they
are saying, "Let's get intent in there, and since it can never be
proven, we won't have to worry about it." But I maintain the re-
sults would be absolutely no different, except the standard of proof.

I kept hearing the Atorney General say that the reason he
wanted intent was that the standard of proof would be much
higher. Yet he kept saying that results would be a part of that
standard of proof. You have to look at results, and it may be, in
some cases, the only proof you do have.

Senator HATCH. Let me just say this: I appreciate your courtesy
to me and your kind remarks, but the issue is greater than that.
This is a critical constitutional issue. As a practicing trial lawyer
before I came to the Senate, I had very few cases where I did not
have to prove some kind of intent. In fact, in every criminal case, I
had to demonstrate intent, and beyond a reasonable doubt. And in
many of the civil cases I had to prove intent by a preponderance of
the evidence. It is done every day in every court of law in this
country. If the proposed changes in section 2 would make no differ-
ence, then why are you fighting so vehemently for the change?

Let me just add this: You have also indicated that the entire civil
rights community strongly opposes a simple extension of the
Voting Rights Act. I have not taken a survey, but I believe most of
my own mail is running strongly in favor of extending the present
law.

Let me also ask you what Mr. A. C. Sutton, president of the
Texas chapter of the NAACP, means when he announced in a
press conference on January 22 of this year that his organization
supports extension of the act "as it is presently constituted," except
that there should be a reasonable bailout?

I do not want to be the bearer of bad tidings, but I do not think
that there is total unanimity, as you have suggested. I think that
most people who have looked at the issue in the civil rights com-
munity would be very happy to have the simple extension of this
law. After all, every civil rights leader, who has ever talked to me
about it has stated that it is the most effective civil rights law in
history. This is something I wish to bring to your attention.

Mr. HooKs. I was simply speaking-I asked Ralph Neas specifi-
cally when I came here this morning. We have 157 organizations in
our group. They have endorsed the Mathias-Kennedy bill. The 15
civil rights organizations in the black leadership forum have en-
dorsed the Mathias-Kennedy bill.

Obviously, those 157 organizations and those 15 organizations do
not represent the totality of the civil rights community, but they
do represent the most prominent part of the civil rights communi-
ty.

When you talked about intent, I kept trying to remember my
casebook law-Malum in Se and Malum Prohibitum. I am sure you
recognize the fact that intent is proven in some cases if it is prohib-
ited because it is wrong-where it is wrong because it is prohbited
or wrong because it is wrong, you prove intent by proving the com-
mission of the act; you do not have to prove intent as a separate



258

element. So if the act was committed, it is Malum in Se; the intent
is automatically, ipso facto, proven.

I used to teach a little course in law. I would like to go back and
review it. If I am wrong, I will correct it. But I think you will dis-
cover that youprove intent in crimes which are considered to be
Malum in Se when you prove a commission of the offense. Only in
crimes which are Malum Prohibitum, or wrong because they are
prohibited, not wrong in themselves, do you have to prove intent as
a separate item. If not, there are a lot of people in jail today, that I
put in there, that ought not to be there.

And I think we ought to have that same standard over here-
that if proof that the effect of the law has been*--and when we talk
about proportion, that always comes into effect; you can never get
away from that. Without some ascertainable, identifiable method of
saying what is wrong, you simply cannot deal with it.

In the old days in Tennessee there was no speed law, and the
only way you could charge a person with speeding was to prove
they were driving recklessly. Today the speed law is 55; when you
get above it, that may be proportional; I do not know what it is, but
it is a number. When you exceed 55, you have violated the law.

I do not believe that we are going to be faced with a plethora of
suits or a multiplicity of actions. I do not believe at all that the
courts are going to be any more overwhelmed than they have in
the past. I think there was no sinister motive, no hidden agenda in
the Mathias-Kennedy-Rodino bills; they simply responded to the
overtures of the civil rights community in asking that in extending
the present Voting Rights Act you clarify a part which got mixed
up in the Mobile case, so there would be no further question about
it.

From our viewpoint-and I recognize it as not true from the
viewpoint of those who oppose it, but from our viewpoint let me
say again, that was not a change but-a statement of clarification
doing precisely what we thought the law already demanded, but
which without any question the Supreme Court had held it did not
demand. We wanted that clarified. That is not a substantive
change; it is simply clarifying.

I must say, Senator, that we thought from 1965 until about 1978
or 1979 that that was precisely what the law was. We think that
all the legislative history will attest to that, and the lower court
decisions attest to that. Only when we got the Mobile case did we
discover we had a problem, and we wanted that problem remedied.
The bailout situation was introduced not by us but by others who
felt-and that was sort of a trade off we gave, not anything that we
wanted or actively lobbied for.

I support it because I think in good conscience and in honor that
having given my word to those who said, "Would you accept this
provision of bailout if we vote for it?" I am obligated to support it
and to keep credit to my honor and to my word and to those of us
who said we would do it. We cannot come here now and suggest
that we want to back up on something we agreed to. I think that
would be unfair to those with whom we agreed.

Senator HATCH. I have a number of other questions to submit to
you. I would like to ask one more at the present time. But, first, let
me just make the comment that neither the concepts of Malum in
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Se nor Malum Prohibitum-has anything to do with intent. We
will both Ioo-that up and be more sure on it. But I believe Malum
in Se is simply a crine, such as a homicide, which is a wrong in
and of itself.

Mr. Hoois. In and of itself.
Senator HATCH. And a crime, Malum Prohibitum, is something

like a criminal regulatory statute that statutorily establishes a
crime. In other words, most crimes, Malum in Se, were crimes at
common law; crimes, Malum Prohibitum were not, but it does not
really relate-to what we are talking about here today.

Let me just address one other issue and then we will turn to Sen-
ator Kennedy. In your testimony, you state that the House of Rep-
resentatives examined the need for the results standard and con-
cluded on the record before it that it was a necessary change.

Unless I recall the debate incorrectly, there were approximately
two witnesses who testified on this issue during the entire hear-
ings, neither of whom had any reservations whatsoever about it. In
fact, that balance somewhat typified the entire set of House hear-
ings onisissue.

I hope Iam not ifncorrect on this, but I would like to know where
the House record is that you are referring to that makes this case,
because to my knowledge none exists.

Mr. HooKs. I am sorry, you said the House record on the
change--

Senator HATCH. The issue of results.
Mr. HooKs. I do not think I said that. What I wastrying to say is

that in the civil rights community we went to a-number of Sena-
tors and Representatives before any bill was introduced and talked
about the fact that we were concerned -about section 2 and the in-
terpretation of the Court, and that we would like the extension to
contain a clarification.

We went to various Senators and Representatives with that
statement and did ask specifically Representative Rodino to intro-
duce that change when we got into that. That was what I was
trying to say. I did not intend to say-there had been extensive
House testimony, and I do not know that I said that. If I did, I mis-
spoke myself. I was saying that we talked with-as we do quite
often on bills-to Senators and Representatives before the bill was
ever introduced.

Senator HATCH. I am referring to your statement on page 5, for
those who would be interested in it, right beneath the indented
part.

Let me ask you this, Mr. Hooks: You have gone to the effort of
pre airing a 17-page statement. I presume you would like me to in-
clude that in the record?

Mr. HooKS. Yes, I would.
Senator HATCH. We certainly will do that, and any other com-

ments you would care to make.
Mr. A ks. And the memorandum?
Senator HATCH. The memorandum will also be included in the

record immediately following your statement.
I apblogizie for taking so long here, but some of these issues are

just very difficult. I have many more, but, Senator Kennedy, let us
turn to you.
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Senator KENNEDY. Thank you, Mr. Chairman.
As I understand from the House record, there were a number of

witnesses who talked about the problems that antedated 1965 and
who stressed the importance of the section 2 provision. There was a
very extensive amount of information and testimony about the im-
portance of section 2 to reach those particular needs. I think that is
important to have on the record.

_Ia I could have the attention of the chairman, as we go through
the course of these hearings, Mr. Hooks, I think, very eloquently
stated his understanding and the purpose for the provisions under
section 2 and was questioned quite intensively about-whether this
in fact is going to make it a requirement that there be proportional
representation in various elections.

There were quite a number of statements read into the record al-
leging that at least some people might draw conclusions that it
would. I thought Mr. Hooks responded to those questions both
thoughtfully and with an understanding which is shared by myself
and I believe Senator Mathias as to what we intend with the legis-
lation.

I would be interested in asking the Chair whether he differs with
that-objective that has been outlined by Mr. Hooks. Are we basical-
ly talking about altering or changing language to try and achieve
what Mr. Hooks has stated, to give minorities an opportunity to
participate in a meaningful way in these at-large elections? Are we
differing on that point, or does the Chair agree with the objectives
that Mr. Hooks has advanced, and are we really trying to find
words to achieve that objective?

Senator HATCH. There is no question that I agre with the objec-
tives of stamping out discrimination anywhere it exists in this
country. The- issue here happens to be whether the Rodino-Kenne-
dy-Mathias revision of section 2 is an appropriate change in the-
law to facilitate attainment of this end. I vehemently disagree with
the implication and remedy suggested in that section.

I am saying that present constitutional law, which I do not be-
lieve the Supreme Court will change, requires proof of intent,
through direct, indirect, circumstantial evidence, or otherwise, in-.
cluding evidence of the effects or disparate impact of an action. But
it does not allow the effects, as defined in this bill, to stand alone
and establish a violation.

Whatever the law, I think that the intent test is good policy and
ought to continue or be established as public policy. I hope that
clarifies my meaning for the distinguished Senator.

Senator KtNNMY. Yes. I was interested in finding out whether
the Senator agreed that in these questions, since one of the points
that has been stressed and emphasized here today-and there have
been a number of individuals whose views have been read into the
record, and I understand Mr. Hooks' statement to be an interpreta-
tion of what is both my understanding of the language and Senator
Mathias' understanding of the language, and those people Mr.
Hooks represents and the others who will be testifying-their un-
derstanding of what the effect of it will be.

Does the chairman differ with that? If the chairman differs with
that, then we have got an area where there can be no-evidently
at least, that is an area where there cannot be adjustment. Is it
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just a question of words, or does he just take issue with the point
that Mr. Hooks made?

Senator HATCH. Let me say this: If you were saying that your
point, Senator Mathias' point, and perhaps to a degree Mr. Hooks'
point, was that this may not amount to proportional representa-
tion, yes, I do indeed disagree very strongly. I think it definitely
amounts to a call for proportional representation, and I do not see
how anyone, who has studied this issue and looks at the ultimate
effect of what this section provides, could conclude otherwise.

It means nothing more than is meant by the concept of racial
balance or racial quotas. Under the results standard, actions would
be judged purely and simply-on color-conscious grounds; there is no
question about that under this language. This is totally at odds
with everything that the Constitution has been directed toward
since the Reconstruction amendments, since Brown v. Board of
Education, as I said in my statement, and the Civil Rights Act of
1964.

The term "discriminatory results" is Orwellian in the sense that
it radically transforms the concept of discrimination from a process
or a means into an end or a result.

If it passes, that is the way this bill must be interpreted, and its
impact will not just be felt in those States in the South that have
had a past practice or pattern of discriminatory conduct; it will
affect every municipality of any size and consequence in America,
and it is going to permit calls for proportional representation all
over America. I do not know how you can conclude otherwise.

Senator KENNEDY. The only point-and then I would like to get
to the witness--

Senator HATCH. I would like to get to the witness, too.
Senator KENNEDY. Sure. The Supreme Court effectively made

this very finding that the chairman refuses to thinkthat any rea-
sonable person or group of persons might make-both the White
decision and the Chavez decision, in 1971 and 1973.

It is our intention to enbrace those decisions which explicitly
barred proportional representation based upon percentages, as Mr.
Hooks has testified to. It is an attempt to take what the Supreme
Court has said in both of those cases and to insure that it would be
the standard by which there would be measurement.

Let me move on. Quite frankly, Mr. Hooks, with all due respect,
whatever was stated by my good friend and yours, Jesse Jackson,
and by others who made comments or statements that were read
into the record, they are not going to be codified into the law. They
may be expressions of viewpoints, but as you quite appropriately
pointed out, the law is what is in the statute; it is more, really,
even than what is in the report, although we have heard comments
about report language almost as if it were included in the statute
itself. My understanding as one of the prime sponsors is in accord
with yours and with the cases that you have cited.

I would like to just go back briefly to clarify some matters. They
were made here earlier in the day and you made a comment on
them, but I think it is important that we have the record complete.

I think you can see quite clearly now that there will be an at-
tempt to at least represent the spokespersons for the civil rights
community to basically support a simple extension of the Voting
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Rights Act as is. That was at least the impression that the Attor-
ney General wanted to give this morning in his statements and his
exchange with me, and in his written testimony; I read the provi-
sions of it. There has even been an attempt to suggest that that
was your position earlier today.

As I understand it, in the spring of this past year there was a
serious effort, while the administration was considering what its
position would be on the Voting Rights Act, to alter and change
section 5. I think anyone who was reading the newspapers at that
time and was following the issue understood that there was a move
on by many, both-in this body and other places, to subvert section
5-as I understand, that was a very substantial concern to the
members of the civil rights community.

At the meetings which took place with the Attorney General-
and I had an opportunity to talk to a number of those who were
involved in those discussions--they indicated, as you did today,
tMat the efforts to subvert section 5 were very much alive at that

period of time, and they wanted to make sure that section 5 would
maintained, and this was a primary concern, but that they also

indicated-and you were one of those who participated in those
meetings; we will hear from others, and I am eager to hear from
them-that the section 2 provisions were very much on the agenda
and very much in the minds of those who participated in that dis-
cussion. Am I correct?

Mr. HooKs. Yes, I think we can say that from the very day of the
introduction on April 7 of the Kennedy-Mathias-Rodino bill, we in
the Leadership Conference on Civil Rights and NAACP came out
in support of that bill. That included the change or clarification in
2; it did not include the final change in section 5.

In the meetings with the Attorney General, we pointed out how
important it was to clear up the Mobile v. Bolden case. That was
one of the primary points we covered.

I have tried to indicate that as it related to section 5, that we
were accepting a compromise, and that was a very painful thing.
We had to meet in committees, back and forth, by letter and by
phone.

I do not think, however, that at the time we met with the Attor-
ney General we had come to a conclusion on that section 5. We
were still trying to come out for a stronger sort of bail-out thing.

I think it was subsequent to the meeting with the Attorney Gen-
eral that we accepted the Hyde amendment. I call it the Hyde
amendment; he was the principal protagonist in that situation. But
on section 2 we did point out very clearly-

Senator- KENNEDY. It seems to me, if I could interject at this
point, that a good deal of the steam went out from the administra-
tion's contemplation of changing section 5 when Mr. Hyde altered
his position on that.

Mr. HooKs. Yes, I think so. It represented, as I recall, a sort of
compromise on both sides. I believe that Mr. Hyde did not get all
that he was originally seeking and that certainly the civil rights
community did not get what it wanted. I thought it represented an
honorable and reasonable compromise on that, and we did that in
order to get the largest possible bipartisan support for the major
portions of the bill.
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Senator KENNEDY. Earlier in the day, with the Attorney General,
I reviewed at least some of the areas of very considerable concern,
not only to me but to a number of citizens in this country, about
positions that the administration has taken on the issues of civil
rights. I believe those comments are accurate or factual. If they
were not, I would have expected there would be some response to
them._They were characterized in a certain way, but I think as
someone who has followed these issues closely over a period of
time, they were factual.

I raised them at that period of time because I think we have to
view the provisions of the Voting Rights Act against the perform-
ance of the administration on the issue of basic and fundamental
commitment to both voting and to other civil rights issues, I am
just wondering whether you think that is a fair standard to use as
we are considering the extension of this legislation.

Mr. HooKs. Senator, I must say that I was present this morning
when you went down the list of certain, what we consider to be,
negative, regressive, or reactionary action on the part of this ad-
ministration as it referred to either civil rights enforcement or civil
rights legislation.

We have protested. Each of those things which you have cited we
have talked about with somebody in the administration by phone,

-letter, or personal conference. In each instance we tried to say to
Mr. Reagan personally when he came to the NAACP convention
that in one sense the voting rights bill was the litmus test. At that
point Mr. Reagan's public statements were not even as much in
favor of the bill as they are now. It was nationwide, as I recall.

I thought you very-eloquently went down the list, and certainly I
would be in complete agreement with the assessment that the per-
ception of the black community is that this administration is not
very pro-civil rights. In that context, the Voting Rights Act, which
was viewed as a major bill that has worked and performed well,
ought to be adopted. That is where all this confusion, I think, has
arisen about our statement that it ought to be extended as it was
written.

It has been made to appear that the change in section 2 is of
such moment that we have somehow changed our position. May I
just state-again for the record that basically we are still saying it
ought to be extended as it was written, with the clarification-and
it is our position that all of the accompanying legislative history of
this bill indicates that what is being written in the bill now as it
relates to effects or results was what was intended. That statement
was made back and forth.

Therefore, I make no apology for supporting the- bill in its pres-
ent form, with the statement that we want an extension. But sec-
tion 5 was something that was added in the give and take of the
legislative process.

I cannot agree with Attorney General Smith-and I respect his
ability as a lawyer; I cannot agree with Senator Hatch, and I re-
spect his ability as a very powerful and persuasive legislator, pow-
erful Senator, and great lawyer-that this is bad legislation versus
good legislation.

I think the only difference-and I want to say that again, for
whatever it means-is that the standard of intent that the admin-
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istration would have us follow is a much more difficult standard to
prove and may prove well nigh impossible.

Only to that extent does it change anything. It would mean that
the civil rights community would be forced to an impossible burden

- to achieve any equity and parity in the kinds of procedures that
have-for so long dogged us.

I might point out, the fight has changed, the status is different.
In my earlier days as a practicing lawyer and civil rights advocate;
it was outright physical brutality, hostility, aggression, intimida-
tion, fear, even murder, lynchings, and beatings. Today it is much
more subtle. It is changing the place where you go to register. It is
changing the rules about how you get off the road. It is a matter of
changing the places where you vote. There are all kinds of things
that have happened. Again, I refer to my written testimony.

It is those practices which can result -n the things that we com-
plain of that we ought to be able to deal with. I strongly maintaiti
that that is as much of a standard of proof as we ought to have.

I must confess my inability to read into the word "results" some
kind of code word for proportional representation; it just eludes me
altogether.

I recognize that since I may be weakening my case, I want to
come right back to say one thing. I maintain tat whatever the
word "results" would do so far as proportional representation is
concerned, the word "intent" would do the same thing, the differ-
ence being that you put upon the plaintiffs-and the plaintiffs in
this case would be those who were injured, those were aggrieved,
those who were being shut dut, left out, kept out, knocked out,
locked out-upon us would be put the burden of an impossible situ-
ation.

We have proven that what you are doing has resulted in no
black representation, or-let us go a little step further-inadequate
black representation, whatever that may be in a given situation.
We have proven that your laws have done that, your practices have
done that.

And then the Court says, "But that is not enough. You must
prove that the mayor, and the council, and the legislators who did
this intended that result." The best way to prove intent is to put
the person on the stand and say, "What is your intention?"

I agree with Senator Mathias. Any city attorney worth his salt,
'let alone his salary, is going to protect their principles from the
question of intent. The easiest thing in the world to hide is intent.'

I just think it puts on us a standard that, in good conscience,
ought not to be put on by any administration that is really con-
cerned about any aspect of this civil rights community, and in light
of all of the other things we have talked about and which you enu-
merated this morning, only add salt to the wounds and convince us
beyond perhaps any shadow of a doubt that the administration-has

- no real intention of enforcing anything affirmatively in the field of
civil rights.

Senator KD. That is -a very eloquent and powerful state-
ment and an accurate one, Mr. Hook.

I do not know whether this covers a little of the same ground-
we have other witnesses we want to hear from-but if it were to be
the decision of the Congress for some reason to follow the adminis-
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tration's recommendations in this area, what do you think that
would mean to not only the minority cit zens of this country, but I
just think with regard to the majority citizens as well?

Mr. HooKs. I think it has two distinct and separate meanings,
but they are joined together. The most immediate meaning would
be that the legal burden of proving that the Voting Rights Act has
not been complied with would be made infinitely more difficult
from a legal viewpoint, because intent is subjective; no matter how
you spell it, it is subjective. I have practiced law long enough to
know the difference between the subjective and the objective.

I understand very well that it is not a matter of what you intend
to go 75 miles an hour or did not know you were going 75; it only
deals with the penalty; it has nothing to do with whether you are
guilty or-not; I know that as a fact. That would be the first and
most obvious result.

The second result is much more important and devastating. For
almost 50 years in this country the black community has had the
feeling that either the President, or the Supreme Court, or the
Congress has been more or less concerned about the plight of
blacks and poor.

If this Congress were to follow the lead of this President and put
this much more difficult standard in effect, it would confirm the
belief that at this stage of the game, 1982, neither the Congress,
nor the Supreme Court, nor the executive branch is particularly
concerned about the plight of poor and minorities. If that happens,
it further weakens the resolve of minority people to be a vital and
viable part of this country.

I think it signals to the white community, whether consciously or
unconsciously, whether by deliberation or accident, that civil rights
is not a high priority.

It puzzles me, Senator, today that this is one of the highest
points of consideration and concern for the civil rights community
in this Nation. We have agitated; we have lobbied; we have been
up and down the Halls of Congress; we have written letters, sent
telephone calls and telegrams; we have been to the Attorney Gen-
eral s office; we have talked to the President, the Vice President,
and Members of the Cabinet. Since April this has been the main
item on the agenda of black and minority Americans.

Yet, Senator Kennedy and Mr.-Chairman, on this date, January
27, the Attorney General still does not know where he stands and
does not know where the President stands. To me, that is saying
that they do not give a very high priority to the considerations of
black people.

I cannot understand how any administration from April to Janu-

aenator HATCH. I do not want to interrupt you, but I think-
Senator KENNzDY. Can we hear from the witness?
Mr. HooKs. I am sorry if I went-I am saying though, my view-

point is that I was flabbergasted when Senator Kennedy asked
him, "Where do you stand on it?" From April through January
this has been our top priority. We have tried to impress everybody.

We told Mr. Reagan, "This is a litmus test-where you stand on
this legislation." And today, on January 27, after all- of this talk I
am met with the proposition that on the hypothetical question"-

93-758 0 - 83 -- I8
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and I must admit that that hypothetical question was much less de-
tailed than your hypothetical question about Boston; yours was
much better prepared. But Senator Kennedy's hypothetical ques-
tion only involved two things: 389 people in the House had voted
for, and 62 Senators are cosponsors. If that is the case, would the
President sign it? And Mr. Smith said-and I can understand his
answer-"I don't know." I can accept that. --

But then he asked the other question, "What will you advise?"
And he said, "I don't know until the law is passed." It makes me
think that they listen but they do not hear. They are not aware of
our anguish, our concern. They are not aware of our deep-felt need
to have a definite trumpet sound somewhere in this administra-
tion.

I cannot point to one action of this administration that would
give any hope or comfort to minority people on any front. That is a
sad statement, a tragic statement, but a true statement.

I would have thought-fervently hoped-that at least on this
issue-the news came to me in Utah that the President had decid-
ed that he would sign whatever bill the Senate and the House
could pass. I was at the television station. They said, "What is your
reaction to that?" I was about to give the President a glowing,
great hand, and some inner instinct said, "Wait, you haven't seen
that yet; you have only heard somebody say it." And, lo and
behold, an hour later the news was that Attorney General Smith
had vetoed that suggestion, and Mr. Reagan said he could not sup-
port the House-passed version. I was almost captured on tape for
posterity, praising him for an action which he did not take. I am so
glad-

Senator HATCH. That would be unique.
Mr. HoOKs. I escaped that fate.
Senator KwmEDY. Finally, the administration is basically urging

us to accept their good faith. Is not our job here to make sure that
their good faith is written into good law? Are we not under a re-
sponsibility as legislators to make sure that it is written into laws,
not only for this administration but for any future administration?

Mr. HoOS. I would say so, yes, very definitely.
Senator KmNEDY. I have other questions which I would like to

submit, Mr. Hooks. I want to thank you very much for a fine pres-
entation.

Senator HATCH. Mr. Hooks, the subcommittee counsel would like
to ask you one question.

Mr. HooKs. Yes, sir.
Mr. MARmKN. Thank you, Mr. Chairman.
I would just like to ask one brief series of questions that perhaps

may illustrate that there is a more significant difference between
the intent and effect tests than simply the fact that one may be
less difficult or more difficult to prove than the other one.

As Senator Hatch indicated earlier in the hearings, the process
-- by which the Court implements the intent test is to look to the to-

tality -of circumstances, put those circumstances, as it were, in a
pile fore it, and ask itself the question, "Do these circumstances
raise the inference of intent?"

This is a clear legal standard for evaluation. It is a standard that
has been employed by courts in a variety of contexts for years,
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indeed centuries. Can you explain to me on the other hand the
process by which the "results" test is put into operation? --

Let me give you a hypothetical situation, if I cotild. Suppose you
have a community that lacks proportional representation in its city
council. That, in and of itself, the House report suggests, is not a
violation of section 2. The report, however, indicates-and I think
your testimony has suggested-that the addition of some "objective
factor of discrimination" would, however, consummate a violation.

The kind of objective factors that the House report mentions,
some of which you touch upon in your testimony, include things
like bloc voting and at-large systems of government.

Let us assume that this hypothetical community has a lack of
proportional representation on its city council and has an at-large
system; two-thirds of the municipalities in this country do. Why is
that jurisdiction not thereby in violation of section 2? Could you
please give me some specifics?

Mr. HooKs. Yes, sir. I think your question is very good, and it is
very to the point. Let me just suggest this: If I were trying the case
before a court, and I proved the results-I think that is what you
are saying; I hope I am following your analogy-in this particular
city there are no blacks on the city council or the city commission,
whatever the government body is-on the legislature if it were the
State.

You are now asking how I prove those facts to the Court. The
Court is now getting ready to make a decision. You are saying,
what do they take into consideration?

They would take the results that I have been able-to prove to
them and then say, "Now, what led to those results? What prac-
tices? What kind of situations that are prohibited or illegal, are dis-
criminatory, are wrong? What are the practices that have hap-
pened that have prevented it? Or what are the practices that are
right?"

Suppose the Court asks, "Did the black folk vote at all?" and I
said, "No, they all stayed home that day because it was Martin
King's holiday," or because they were angry at something or
other-for any reason. -

In other words, you have got to find, counsel, as I see it, what the
Court takes into consideration. The results stand surely as one
part. But coupled with results are the practices, and that has to be
tied together.

The only difference between that, as I see it, and intent is that
intent takes you to another subjective realm of speculation, and
that may not ever be proven to the satisfaction of some courts.

I have had some years of experience sitting as a.judge, and I
have had to deal with these kinds of problems, and I know the
practical results. I would say that-and let me be very frank-
simply proven results would not be enough to trigger the mecha-
nism of section 2. It would only trigger it if the results were caused
tbasome practice. Results simply trigger looking at the practices;

t is all.
Mr. MR X". You are absolutely right about that, but the

premise of my question was that we had one of these additional ob-
jective factors that the report refers to that are of the sort that ex-
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plain the lack of proportional representation. In this case, the ex-
planatory factor is the existence of at-large voting.

Mr. HooKs. I recognize that the whole issue of at-large voting is
a stumbling block or a question that has to be considered, but may
I respectfully suggest, it has to be considered in intent. What was
the intent of the legislature or the city council in setting up at-
large voting? At-large voting is not an end to itself; it is not a be-all
and end-all; it is a part of a process.

In 1912-if we were to be honest and the Court were to look at
why they set up at-large voting, would you say they setup at-large
voting to keep black folk out? One answer would be, "Absolutely
no, because blacks were not even running for office then; .they
would have been lynched; it was unheard of. We did not have to
keep them out. It may have been for some other purpose." But if
they had been called on to give an intent, they would say, "Oh, yes,
that is a part of it too."

All I am saying is that when you deal specifically-the history of
official discrimination in registration in voting, other special de-
vices, the absence of a strong State nonracial policy in favor of the
practice-there are all kinds of things the Court would have to
look at when we have results, the same things they would look at,
in my judgment, as they were looking at in intent, except that the
standard of proof would at least be susceptible of carrying the
burden of proof. The burden of proof in intent may be absolutely
impossible. That is why I fail to see.

You may ask me the same question, and I might ask you, "Why
are you so set on intent?" You could turn around and ask me,
"Why are you so concerned and upset about nothing but results?"
But my answer is very simple. The reason I am very upset about
the word "intent" is that the standard of proof becomes well nigh
impossible.

Mr. MARKMAN. With all due respect, I would just say that you
are redefining what the results test is. In the Mobile case it was
considered irrelevant that there was no intent on the part of
Mobile in establishing their structure to discriminate against mi-
norities.

Mr. Hoos. Are you saying that in Mobile they did not consider
results as a part of the intent test? Is that what you are saying?

Mr. MARKMAN. No, I am saying that I believe you are redefining
what the results test is by suggesting that the Court would be
likely to look to intent in considering whether or not the existence
of at-large voting consummated a section 2 violation. What is your
basis for saying that?

Mr. HooKs. I will have to read that. I do not quite follow. I am
simply trying to point out that the whole question of at-large
voting has been a thorny political issue for a long time, and that is
an issue that may be solved in some instances by the political proc-
ess. I think it is important that we deal with that and that the
intent test as defied by Mobile put a very negative inference on
indirect and circumstantial evidence; I think that is a fact.

Senator HATCH. Mr. Hooks, just one final question. Do you favor
or not favor abolishing at-large systems generally? Are you for or
against tha proposition?
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Mr. HOOKS. Let me say this. You are probably familiar with the
case of Baker v. Carr. You perhaps know that case arose in Tennes-
see. I was a very concerned participant in that case. We came out
with a slogan, "One man, one vote." It should have been "One
person, one vote." That indicated our inherent chauvinistic weak-
nesses at that point.

But I am not necessarily uniformly in favor of district versus at-
large elections. I think it is a circumstance to be considered in the
totality of all other circumstances. I have been involved personally,
and the NAACP has an official position on it. That position is, it
depends on circumstance.

We do not say that you have to, in every instance, have a district
election rather than an at-large election, except that-I thought I
heard something very strange this morning; maybe I did not hear
right. I do not have any problem with the fact that Utah has two
Senators and my adopted State of New York has two, and we are
maybe 10 times your population.

It does not bother me that Mayor Koch is a mayor of a city of 7
million and Johnny Ford is a mayor of a city of 10,000. They are
district units that are predetermined. To the extent that Detroit is
a city, it has a mayor. But also Grand Rapids is a city and other
smaller places. States differ geographically and populationwise.
They are artificial districts which we accept, and I do not have any
problem with that.

Within the city, whether you have at-large or district elections
depends on the circumstances. I certainly think we have to look at
that.

Senator HATCH. Thank you, Mr. Hooks.
We will submit any further questions to you in writing.
Mr. HooKs. Thank you.
Senator HATCH. I personally am grateful that you have taken the

time to be here. I respect you as a civil rights leader and as one of
the great people in this country. We do happen to differ on this
particular issue, however.

Mr. HooKs. I appreciate having this opportunity. If it is not
against the sunshine law, or the Freedom of Information, or get-
ting together on a conspiracy, I would like to talk with ybrrther,
not necessarily under all these lights.

Senator HATCH. Yes, I do not think it will be against any of
those. Thank you very much.

[The prepared statement of Benjamin L. Hooks and additional
material follow:]
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PREPARED STATEMENT OF BENJAMIN L. HbaKs

Mr. Chairman, and members of the Subcommittee, I am Benjamin L. Hooks,

Executive Director of the National Association for the Advancement of Colored

People. In my appearance here today, I am also speaking as Chairman of both

the Leadership Conference on Civil Rights and the Black Leadership Forum--two

organizations vitally interested in this issue - the extension of the Voting Rights

Act.

The National Association for the Advancment of Colored People is a 73-

year old civil rights association with more than 1800 branches and 6U0 youth and

college chapters. We operate in all 50 states and the District of Columbia.

The Leadership Conference on.Civil Rights, founded in 1949 is a coalition of

159 organizations. The Black Leadership Forum is comprised of the Chief Executive

officers of 15 national black organizations.

i am accompanied today by Ms'Althba T. L. Simmons, Dlirector Of the

NAACP's Washington Bureau and Leadership Conference officials, Ralph Neas,

Executive Director and General Counsel. Joseph L. Rauh.

The organizations I represent appreciate the invitation to appear

before the subcommittee today. We are here, Hr. Chairman, to announce once again

our strong and unswerving support of the extension of the Voting Rights Act

and specifically to support S 1992.

There is no doubt in my mind that the Voting Rights Act is the single

most effective piece of legislation drafted in the last two decades. As

significant as this legislation is, its potential has not yet been realized.

We believe that the Voting Rights Act is as essential in the 1980's as it was

in the 1960's. It is still needed to provide the mechanism to do what then

President Lyndon B. Johnson envisioned when he made his remarks at the signing

of the Act on August 6, 1965:

"This Act flows from a clear and simple wrong.
Its only purpose is to right that wrong. Millions
of Americans are denied the right to vote because
of their color. This law will ensure them the right
to vote. The wrong is one which no American in his
heart can justify. The right is one which no American,
true to our principles, can deny..."

We are all too aware that there are those who say the civil rights

community is too difficult to deal with on the question of the Voting Rights Act;

some question the continued need for this legislation and argue that it has

served its purpose-that a 10-year extension, at most, should be satisfactory.
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Some posit that the Act is punitive toward certain sections of the country;

others say we ought to give the states an opportunity to show that they no

longer have barriers to deny blacks and other minorities the right to cast a

ballot or run and be elected to office. Some propose deleting the language

minority provisions; others champion nationwide coverage. Still others.resort

to scare tactics either stating or implying that a vote for this measure is a vote

for proportional representation. Kr. Chairman and members of this committee,

I know of no group in the civil rights community that has advocated proportional -

representation.

Some challenge the bailout provisions as being unfair and "exceedingly

difficult to meet"; and we cannot ignore the position taken by the Chairman of

this Subcommittee that "intent" should be the standard of proof in discrimination

cases.

Mr. Chairman, and members of the Subcommittee, these are the obstacles

we face in 1982 as we try to guarantee the most fundamental of all rights to

Americans--the right Lo vote.

The entire civil rights community strongly opposes a simple 10-year

extension of the Voting Rights Act for several reasons. First, such a measure

would incorporate the "intent" test, a standard of proof of discrimination

that would jeopardize the voting rights of millions of Americans. Second, a

simple extension would not extend until 1992 the bilingual provisions of the

Voting Rights Act. The comprehensive record developed in the House of Represen-

tatives demonstrates conclusively that these provisions protect the voting rights

of millions of language minority Americans.

The House-passed bill, H.R. 3113, and S. 1992, the measure before this

Subcommittee, -satisfy! these two vital prerequisites. Some have suggested that

the House-passed bill is too strict. The record indicates just the opposite.

After more than five months of comprehensive hearings, intense and lengthy

negotiations, mark-ups and floor debate, the House passed a compromise measure

by the overwhelming voto of 389-24. And even more significant, every weakening

amendment offered--amendments which are resurfacing once again--wes defeated by

at least a margin of two to one.

One crippling amendment which wes resoundingly defeated in the House

was an amendment which would ratify the Supreme Court's conclusion in City of

Mobile v. Bolden, 446 U.S. 55(1980), that discriminatory intent or purpose

must be proved to establish a violation of Section 2 of the Act.
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Section 2 applies nationwide and prohibits the imposition or application

of voting qualifications or prerequisites to voting, and the use of standards,

practices or procedures which deny or abridge the right to vote. All challenged

election practices or procedures adopted prior to 1965, *nd all challenges to

practices of jurisdistions not covered by Section 5 of the Act, must be brought

under Section 2.

Rejecting the "intent" amendment, the House found that the Supreme Court

had misinterpreted the scope of Section 2--that it was not the intent of Congress

that a discriminatory purpose be proved to establish a Section 2 violation.

Moreover, the House found that the history and purpose of the Act, and the

persistent voting rights violations, dictate that the Act retain the pre-Bolden

"results" test. See Voting Rights Act Extension House Report, 97 Cong. lst Sess.,

Rept. No. 97-227, pp 28-31 (1981).

Mr. Chairman and members of this Subcommittee, I urge you to reject the

intent standard as did the House. The organizations I represent and the civil

rights community, without exception, oppose the "intent" test. It is not only a

difficult test--it is almost impossible, and is oftimes a code word for allowing

discrimination to continue, even when discrimination is there for everyone to see.

The proponents-of the "intent" standard suggest that the "results" test,

which the civil rights community advocates and the House adopted, is contrary to

the history of legal precedent; unconstitutional; would make voting rights violations

too easy to prove; and would create a right to proportional representation. An

examination of each of these contentions, belies them.

First of all, we need not guess at-.the legislative intent. Testifying for

the Justice Department which drafted the Act, Attorney General Katzenbach expressly

stated during the 1965 Hearings that Section 2 was to reach any practice or

procedure "if its purpose or effect was to deny or abridge the right to vote on

account of race or color." Hearings on S.1564 before the Committee on the

Judiciary, U.S. Senate, 89th Congress, 1at Session, pp. 191-92 (1965) (Emphasis

supplied).

The language in the legislative history referenced by proponents of the

intent standard, indicating that Congress intended Section 2 to track the pro-

hibition of the 15th Amendment, does not suggest a contrary interpretation.

For, at the time the Voting Rights Act was enacted, it was not at all clear that

intent had to be proved to meet the constitutional standard. The Supree Court

had not then taken that position. To the contrary---in 1965 the Court todk the

position that an electoral scheme-was unconstitutional because, "designedly or
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otherwise," it worked to dilute black voting strength. Forston v. Jorsey--U.S.--

(1965). It was not until recent years that the Supreme Court stated unequivocally

that to make out a case of discrimination under the Constitution one must prove

intent. See jlml.Jeia- rlington Heights v. Metropolitan Housing Development

Corporation, 429 U.S. 252 (1977); Washington v. Davis, 426 U.S. 229 (1976).

At the tiue Congress adopted the purpose or effect standard, it was,

in fact, tracking the Fifteenth Amendment as it was then interpreted. This

'accounts for the apparent difference between Congress' expressed purpose to

outlaw in Section 2, voting practices or procedures with a discriminatory purpose

or effect, and its intention to track the Fifteenth Amendment.

The remarks of Senator Javits attest to the unequivocal intent of Congress,

in Sectint2._to reach not only intentional voting rights violations, but also

those which have a discriminatory result:

"The bill was designed not only to correct an
active history of discrimination, the denying to
Negroes of the right to register and vote, but also
to deal with the accumulation of discrimination...
the bill would attempt to do something about those
accumulated wrongs and the continuance of the wrongs."
111 Cong. Rec. 8395 (1965).

Opponents of the "results" test argue that even if Congress intended

Section 2 to reach purposeful violations as well as those resulting in discrimination,

such a standard is unconstitutional. Nothing could be further from the truth.

The Supreme Court has stated beyond peradventure that Congress has

power to enact legislation which goes beyond any constitutional requirement

Unt.ct),_In order to protect rights secured by the Constitution. City of Rome

v. U.S., 446 U.S. 156, 64 L. Ed. 119 (1980); Fullilove v Klutznick, 448 U.S.,

448; 100 S. Ct. 2758, 2774 (1980); South Carolina v. Katzenbach, 383 U.S. 301

(1966). The enactment of legislation which goes beyond the specific require-

ments of the Constitution is appropriate where the legislation is designed to

remedy the effects of past and present constitutional violations. See, id.

Where a fundamental right has been denied or abridged over the years,_as has been

the case in the area of voting rights, there is a compelling reason for Congress

to enact statutory provisions which impose a "more rigorous" standard, to ensure

the victims' protection against continued Constitutional violations, and to remedy

the present effects of past &ad present violations. This is particularly true

where, as in the case of voting rights, the constitutional standard has proven

ineffective to remedy the malady.
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Proponents of an "intent" test also suggest that the "results" test should

be rejected because it would make it too easy to prove voting rights violations,

and that such violations should not be made easy to prove because they provide a

basis for intrusive interference by federal courts into state and local processes.

This argument is of the tenor of reverse psycholog., for no court has found a

"results" test, such as the one in S.1992,which requires an examination of an

aggregate of objective factors, to be "too easy". The Supreme Court has, however,

often noted the difficulty of proving intent.

Even in those cases where the High Court has required a showing of intent,

it has nonetheless recognized the difficulty and often impossibility of meeting

such a standard. Village of Arlington Heights v. Metropolitan Housing Development

Corporation, supra; Washington v. Davis, supra; Dayton Board of Education v.

Brinkman, 433 U.S. 406 (1971). The Court has stated that "discriminatory intent"

is not "amenable to calibration". Personnel Administrator of Massachusetts v.

Feeney, 332 U.S. 256 (1979); Hazelwood School District v. United States, 433

U.S. 299, (1977); Arlington Heights, supra; Washington v. Davis, supra.

The right to vote is the most fundamental of all rights secured by our

Constitution. It is "the essence 61 a democratic society and any restrictions

on that right strike at the heart of representative government." Reynolds v. Sims,

377 U.S. 533, 561-62 (1964). The difficulties inherent in establishing discrimina-

tory intent should not be imposed as a barrier to free and unabridged participation

in the political process, particularly since a results standard can accomplish the

goal of the Voting Rights Act to eliminate discriminatory voting practices.

The House of Representatives examined the need for the more rigorous

standard in Section 2 and concluded ont--e record before it, which was replete

with examples of the need for a "results" test, that a.qtirleng a showing of

discriminatory intent to prove a Section 2 violation would run contra to the

legislative history of the Act, the purpose of the Act, and that such a test

could not adequately meet the voting rights violations which remain manifest.

The testimony during the House hearings revealed, as the Senate records

will by the close of the hearings, that the discriminatory results of at-large

elections, racial gerrymandering majority vote run-offa, full slate voting

requirements, annexations, malapportionment and the like,'remain manifest.

It would be difficult to show that these election schemes or official actions

were adopted for a discriminatory purpose. There is usually little or no evidence

of the purpose of an election scheme or official action--many of which are decades

old. There may be no record of the proceedings at which the discriminatory election
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scheme or action was adopted, particularly in small, rural areas. If there is

a record of the proceedings, it is rare that someone will have stated for the

record that the action taken was for a discriminatory purpose. The sequence

of events leading up to the discriminatory action may or may not be telling.

Often the historical background reveals nothing out of the ordinary. See,

Arlington Heights. supra, and its progeny.

What is always "amenable to calibration", Mr. Chairman, is the result

of a challenged election scheme. In many instances, no black viii have been

elected in the district's history despite the fact that there may be racial

bloc voting and a minority population of fifty percent or better. In Jackson,

Mississippi, no black has been elected to any city council position although

blacks make up 40 percent of the city's population. Testimony in the House of

Representatives revealed that in Virginia there are four counties where blacks

make up 40 percent of the population yet there are no blacks on the board of

supervisors of those counties. There are many other instances of this kind in

the covered jurisdictions, Mr. Chairman. These two are cited as examples.

We are not suggesting, as the.opponents of the "results" test would have

you believe, that minorities have a right to proportional representation. The

"results" test will not establish a quota of minority elected officials. The

amendment to Section 2-expressly disavows these notions. It provides that:

"the fact that members of a minority group-have
not been elected in numbers equal to the group's
proportion of the population shall not, in and
of itself, constitute a violation."

Under a "results" test,minority representation will likely be a factor

in establishing that an election scheme has a discriminatory effect; however,

minority representation is not the central focus of the inquiry and in some

instances, may not be a factor at all. Under a "results" test, the focal point

of the inquiry would be on the dilution of black voting strength, not the ability

of black candidates to get elected. There may be instances, as is the case

with the 10th Congressional District of New Jersey (D-Rodino), where a black

electorate elects a white candidate. The failure .of that predominantly black

district t -elect a black candidate, without more, certainly gould not lead'to

a finding of discriminatory result. .

To prove that an election scheme has a discriminatory result, an aggregate

of objective factors would have to be proved, such as:
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• a history of discrimination-affecting the right to vote.

. the use of devices or procedures designed to ensure that only
the majority will get elected, such as a majority vote
requirement, anti-taingle-shot provision, at-large
elections, numbered posts, or purging of voter registation
rolls;

• racial bloc voting

• all-white or predominantly white political organizations
which control the slating process and exclude minorities
or employ racial campaign tactics;

access-of minorities to the majority (whether minority
candidates were afforded equal azoess to forums, public
space, etc. )

equal accommodation of minority voters (whether absentee
ballots were provided for minority citizens in the same
manner and under the same circumstances as whites; whether
the polling places are accessable in the communities where
the minorities reside, and times convenient for the voters.)

All of these factors need not be proved to establish a Section 2 violation.

What would have to be clear, however, is that the persons challenging the scheme

were effectively shut out of the electoral process--that they were denied equal

opportunity to participate in the political process--or that their voting strength

was effectively diluted.

Mr. Chairman, and members of the Subcommittee, while H.R. 3112 and

S. 1992 are good and fair bills, it must be understood by this Committee and the

Senate, that those who favor a strong Voting Rights Act view it as a major

compromise because of the new bailout provision which will allow covered juris-

dictions to bail out, either as entire states, or even separately by counties.

This new bailout provision was agreed to by civil rights supporters, after

agonizing consideration and lengthy negotiations, as an incentive for covered

Jurisdictions, even though the thorough House hearings (which included numerous

opponents of the Act's extension) did not demonstrate any basis for changing the

bailout provision that is currently in the law.

Nonetheless, there are those who would like to ignore the major

accommodation-represented by the liberalized bailout, and who now criticize

the bailout provision as "exceedingly difficult to meet". In fact, the bailout

standards are equitable and reasonable. Each of the provisions in S.1992 is

necessary to insure that only those jurisdictions bail-out thathave (1) complied

with the Act; (2) abandoned discriminatory voting procedures and practices; and,

(3) taken positive steps to include minorities fully in the political process.

These standards are achievable.
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According to projections made on available data by the Joint Center

for Political Studies, more than 20% of the counties in the covered jurisdictions

will be eligible to apply for bailout in 1984.

When the Voting Rights Act legislation ws introduced last year in the

House of Representatives, my organization adamantly opposed any new bailout

provision, because, despite the gains made in the enfranchisement of blacks in

the covered jurisdictions, the p-'omise of the Act has not yet been realized.

respite the legal protections presently afforded by the Act, problems of grave

magnitude are still encountered by those seeking full voter participation.

NAACP branches in Alabama, Florida, Georgia, Mississippi, North and South Carolina,

Texas and Virginia-report that current barriers to voter participation include:

. failure of covered jurisdictions to preclear election changes;

. insufficient voting hours and facilities;

. permissiveness in the location of rotating books;

. change of single member districts to multi-member districts;

. limited use of deputy registrars;

. racial gerrymandering of district lines;

. annexation of white suburbs or subdivisions to previously
majority black districts;

. subtle intimidation of black voters at the polls;

. use of voter re-identification procedures in some areas to purge

voter rolls, necessitating re-registration;

. lack of adequate notice regarding changes in polling places;

o inadequate publication of procedural rules for voting;

. lack of availability of registrars outside the 9 a.m. to 5 p.m.
work day;

• certification of absentee ballots of non-residents;

. majority runoff requirements in areas where there is no
districting;

. physical location of registrar's office in places not conducive
to minority participation (in segregated clubs; close proximity
to sheriff's office, etc.);

* lack of black deputy registrars;

"open primaries" which require a majority vote to win office;

racial bloc voting;

prohibition of "single shot" voting

. increased filing fee;

numbered post requirements with staggered terms.

Though there was no evidence presented during the House hearings regarding any

counties eligible to bail out now, the civil rights comunity, against its best
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judgment, agreed to a new, vastly modified bailout provision to serve as an

incentive to covered jurisdictions to comply with the law and eliminate the

need for a Voting Rights Act.

We support the continued Jurisdiction for bailout suits being in

the United States District Court for the District of Columbia rather than in

local District Courts in the covered jurisdictions. When the Congress enacted

the Voting Rights Act of 195, it vested exclusive jurisdiction of bailout suits

in the District Court for the District of Columbia to ensure uniform application

of the bailout standards and impartial judicial decision-makin& free of local

biases and political pressures. The U.S. Supreme Court, in South Carolina v.

Katzenbach, 383 U.S. 301, 331-32 (1966) upheld this limitation of jurisdiction

as an appropriate exercise of the constitutional authority of Congress to

"ordain and establish" inferior federal tribunals (U.S. Const. Art. III, 1 1).

The purposes of the bailout provision would be seriously undermined if

jurisdiction were vested in local District Courts and the interpretations of

the legal standards governing bailout applied in New York were different from

those applied in Mississippi. Further, the 1965 legislative history of the Act

shows that the extraordinary'remedies provided by the Act (including admini-

strative preclearance) were required because relief in voting rights cases

filed in Southern District Courts was extremely difficult and sometimes impossible

to obtain, and numerous appeals were required, even in cases presenting the

most compelling facts. Testimony before the House Subcoemittee on Civil and

Constitutional Rights last year has demonstrated that, in significant instances,

this is still the case. For example, the Mississippi legislative reapportionment

case (Connor v. Johnson) went on for fourteen years--including nine trips

to the Supreme Court--before effective relief for voting rights denials was

finally obtained.

We therefore believe, Mr. Chairman, that, in addition, the D.C. District

Court now has extensive experience in voting rights matters and that the experience

__coupled with a dispassionate forum for the litigation of bailout issues 
supports

our position that there is a continued need for uniform application of the bail-

out standards.

Some have questioned the feasibility of considering the bilingual pro-

visions at this time since those provisions do not expire until 1985. We strongly

support their consideration at this time because we believe that there is no

logical reason for the difference in expiration dates and because the bilingual
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provisions are now under attack. S. 53, a. bill to repeal bilingual provisions

of the Voting Righte Act is now pending before the Senate.

We have been told that bilingual provisions are too costly, yet the

testimony in the House of Representatives showed, without concrete refutation,

that such is not the case where "targeting" is used by local registrars. In

Los Angeles, during the 1980 General Election, the cost of providing bilingual

materials to more than 45,000 persons was only 1.9% of the total costs of the

election.

Mr. Chairman and members of the Subcommittee, we say to those who argue

that providing bilingual materials is too costly--how much is the right to vote

worth? No price tag can be put on this right, said by many to be the cornerstone

of all other rights. We have never seen any reliable figures on how much the

First Amendment rights are worth, or how many dollars could buy the 11th Amend-

ment rights of the states. At such time as price tags can be put on these

other fundamental protections, we will be more sensitive to the need to place

price tags on the right to vote.

For the Hispanic adult who cannot speak or read English fluently, the

right to vote has no meaning if it cannot be used. Against this backdrop, the

mere inconvenience or costs of printing pales into insignificance.

Since the 1975 extension of the Act when the bilingual provisions were

enacted, the political process has been opened up to many who were previously

excluded and we believe that this protection is essential to preserve the rights

of a group of citizens to participate fully in all aspects of American life.

The suggestion has also been made that coverage under the Voting Rights

Act. should be extended to all 50 states. Senator Cochran has introduced S. 1761,

an amendment which would create a new preclearance procedure making the pre-

clearance requirement under the Act nationwide. We oppose this amendment.

The preclearance provision now covers all or parts of 22 states, including parts

of California, Connecticut, Massachusetts, Michigan, New Hampshire and New York.

States are "captured" for preclearance coverage based on a neutral triggering

formula. The formula automatically applies to any state or political subdivision

which had a literacy test for voter registration and where less than 50% of

the voting age residents were registered or voted in presidential elections.

The Act is nationwide now. It bans literacy tests and the poll tax nationwide

and requires preclearance of any voting changes in any state or political sub-
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division covered by the triggering formula. In addition to the preclearance

provisions in Section 5, the Act contains two other sections which apply nation-

wide. Section 2 provides a basis for challenging discriminatory voting practices

through a lawsuit in federal court. Section 3(c) authorizes preclearance of

voting changes by a jurisdiction upon a judicial finding of voting discrimination.

Sections 3(c) and 2 can be used to reach patterns of voting rights violations

in areas not currently covered by Section 5.

We have serious doubts as to the constitutionality of nationwide coverage

of Section S. Secondly, nationwide preclearance would be an administrative

nightmare. Every political subdivision--state, county, city, school board, water

district, etc. would be required to submit every single change in their voting

or election procedures for preclearance by either the Justice Department or

to a Federal District Court in the District of Columbia. It would not be cost

effective.

The Leadership Conference on Civil Rights, the NAACP and the Black

Leaderabip Forum must disagree with those who oppose or question the value of

the Voting Rights Act or who suggest that a presumption of legality should lead

to ending coverage of the Act to see if former lawbreakers have now reformed.

To state the proposition is to reject it. Once, as here, violations of the

fundamental democratic rights of suffrage have been shown, the burden is upon

those who were lawbreakers to prove they have turned the critical corner.

We contend that the easiest way for that proof to be given is to operate electoral

systems which are immune from the kind of challenges which the Voting Rights

Act permits.

S• It-is bur-contention that-no jurisdiction which is free of the problem

of voter exclusion will be bothered by the minor preclearance requirements

imposed by this Act. We suggest that any covered jurisdiction which operates

for the period between now and the changes effected by the 1990 census will

have shown its eligibility for removal: Against a backdrop of generattods of

outright exclusion, showing the capacity to operate within the law for the

generation of coverage from 19b5 to 1992 is the least which should be required.

Mr. Chairman and members of the Subcommittee, the civil rights cotnunity

is gravely concerned regarding the enforcement of the Voting Rights Act.

The philosopblcal shift in interpretation of the role of the U. S. Department

of Justice by the Attorney General and his assistants raises real concerns

inasmuch as the new bailout provision of the Act will place an increased work-

load on the Department. Although in the past year, the Justice Departnent has
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objected, properly, to several high profile state redistricting plans, this should

not obscure the fact that overall there has been a serious failure by the Depart-

ment to enforce the law and a serious politicization of the Department's

responsibility of protecting voting rights. In 1981 the Department filed only

1 voting rights suit and 1 amicus brief. In contrast, the Department was

involved in more than 80 cases for the period January 1, 1975, the last time

the Act was extended, to December 31, 1980. Mr. Chairman we believe in pre-

clearance, but we do have a problem when the Department preclears whether or

not it moves or how it moves in voting rights matters in elected officials

counties or states. Such a procedure circumvents the law. Examples include

the stillborn amicus brief re Edgefield County, South Carolina; the withdrawal

of an objection re Jackson, Mississippi; the watering down of a complaint in

intervention filed in the Mobile," Alabama case and the withdrawal of an objection

in Virginia after limited modifications were agreed upon with Virginia legis-

lators.

Mr. Chairman, one of our organizations' principal goals is to have the

strongest bipartisan measure enacted into law as the Voting Rights Act of 1982.

A strong measure has been passed by the U. S. House of Representatives. Two

of the four principal authors of the House-passed bill, H. R. 3112, are

Representatives James Sensenbrenner (R-Wisc.) and Hamilton Fish (R-N.Y.).

A substantial number of Republicans supported the bill against all weakening

amendments. This is not a partisan measure. The Voting Rights bills of 1965,

1970 and 1975 were all bi-partisan and-the Leadership Conference on Civil Rights,

The National Association for the Advancement of Colored People and the Black

Leadership Forum believe that the U. S. Senate will duplicate the overwhelmingly

bipartisan consensus that emerged from the U. S. House of Representatives. As

you know some 60 senators are co-sponsors of S.1992 and we hope that in the

weeks to come more will join as co-sponsors to send a strong and democratic

signal to the world that the Congress is fully and irrevocably comitted to

protecting the most fundamental of all rights - the right to vote.

Thank you Mr. Chairman and members of the Subcommittee for affording

us this opportunity to appear before you on the extension of the Voting Rights

Act.
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January 26, 1982

MEMORANDUM

.To: Participating Organizations

From: Ralph G. Neas, Executive Director

Subject: Amending Section 2 of the Voting Rights Act:
Intent" vs. "Result"

Section 2 of the Voting Rights Act 'is the general prohibi-'
tion of practices which deny or abridge the right to vote. ?
S. 1192, like the House-passed b111,would add clarifying linguige
to Section 2 iO that it would explicitly state that any prac-
tice which 'results" in such denial or abridgement is prohibited.

If the Attorney General or private plaintiffs challenge a
practice in a Jurisdiction not covered by the preclearance obli-
gation of Section 5. they must sue under Section 2. In addition,
Section 2 ic the only recourse even in areas covered by Section
5 for laws or practices adopted prior to 1965. (Preclearance is
required only for changes attempted after the Act was passed in
1965.)

An effective, usable Section 2 is an essential part of the
Act. However, the recent Supreme Court decision of Mioble v.
Bolden has cast a heavy cloud over Section 2's availa-biIty to
7allenge discrimination. A statutory amendment is needed to
clarify the section and return the law to the original under-
standing of Congress that Section 2 would reach discriminatory
results, whether or not plaintiffs proved a discriminatory pur-
pose.

hi[noriU voters do not view this needed amendment of Section
2 as a tchwcal si5e Issue to renewal of the Act. To blacks
and Hispanic Americans, the need for a meaningful Section 2 re-
mdy is just.as crucial as is the need to maintain a strong Sec-
tion 5 and to extend the bilingual election provisions of .the
Act. The effort of opponents of the amendment to substitute a
"purpose" requirement in Section 2 would be a radical change in
the law which has governed discriminatory vote -lution cases
since the passage of.-the Act. It would be -- and would be clear-
ly seen as -- a severe crippling of the Voting Rights Act.

"Eq,,oliry In a Fre.. Plar'o. Democivric Society"

32nd ANNUAL MEETING a FEBRUARY 22.23, 1982 • WASHINGTON, D.C.

Leadership Conference
on Civil Rights
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The issues have been confused by opponents through'persistent misstatements of
what the law has been and of what the amendment would do. But merely repeating Inac-
curate statements over and over does not make them correct.

Specifically, the Justice Department and Senate opponents of the amendment assert
that It would introduce a new and unprecedented standard; that it departs from the ori-
ginal intent of Congress and that It is unconstitutional. Most of all, in the face of
repeated statements of the amendment's scope.7they persist in the false assertion that
the proposed "results" test would constitute a Nquota requirement' of proportional re-
presentation.

This ,meorandum rebuts those distortions and explains why the Section 2 amendment
in fact:.

--reflects the original understanding of Congress in 1965;

-- restores the legal standard that applied for most of the past 16 years;

--is clearly constitutional; and

--would not require quotas..

It would not make mere failure of minorities to win proportional representation
a violation, ev-en if that came as the result of at large elections. Plaintiffs
would have to prove additional factors establishing that, in the total circum-
stances, minority voters not only failed 'to win, but were effectively shut out.
of a fair opportunity to participate in the political process'.

The amendment would codify the legal standard used by the courts until very re-
cently.

For almost 15 years under this standard. the few cases which were broRght were
lona and arduous. Even fewer were won. That track record simply belies the scare
tactic claim that local governments across the land could be overturned left and right
under a new and untested standard.

1. Legislative History of the 1965 Act

Section 2 of the Voting Rights Act provides that:

"No voting qualifications or prerequisites to voting or standard or practice
or procedures shall be imposed or applied by any State or political subdivision
to deny or abridge the right of any citizen of the United States on account of
race or color.'

Opponents of the proposed amendment cite'statements in the legislative history
to the effect that Section 2 was thought to track the prohibition of the 15th Amend-
ment. Since a plurality of the Supreme Court in the Mobile case has now said that
the 15th Amendment requires proof of intent, they argue tat the Congress must have
meant to include an "intent" requirement when it enacted Section 2.

It is true that the legislative history contains statements that Section 2 was
patterned after thi.15th Amendment. But this representation of that bistry isr 9
incomplete that-it is badly misleading. In 1965. there was no general unge standing
that constitutional-litigation of voting discrimination required proof of Intent.*
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Therefore, it was possible for Congress both to view Section 2 as tracking the 15th
Amendment, and also to intend that It reach either discriminatory purpose or discri-
minatory results. And that is precisely what the complete legislative history shw .
Congress did.

Attorney General Katzenbach testified for the Justice Depariment which had drafted
the Act. In response to Senator Fong's question as to the scope of Section 2, he re-
plied;

01 had thought of the word 'procedure' as including any" kind of practice of
that kind if Its purpose Sr i ffl!t was to deny or abridge the right tp vote on
account of race or color." (Emphasis added.)

The Supreme Court subsequently cited this exchange in Its analysis of Section 2.
The Supreme court also has recognized Attorney General Katzenbach's extensive role
"in drafting the statute and explaining its operation to Congress. ._

In 1970, then Attorney General John Mitchell proposed repealing Section 5 and
offered in exchange language explicitly authorizing the Attorney General to challenge
any practice •

"which has the purpose or effect of denying or abridging the right to vote en
account of race or color . . . . (Emphasis added.)

The Joint Views of Ten Members of The Judiciary Committee rejected his proposal
on the ground that t added nothing to the Act. Y/ The Ve-ws stated that:

"The Attorney General already has the authority to bring such suits Zunder
Section 2.7

Thus, when Congress enacted Section 2, and when it reenacted the law In 1970,
it regarded Section 2 as a restatement of the 16th Amndweit, but also viewed it as
reaching discrimination whether or not intent was.prqyed. There simply was no need
in 1965 for Congress to choose between those two understandings.

In addition to their incomplete analysis, there is a time warp In the logic of
those who oppose the amendment. What four justices said in 19 the 15th Amendment
requires is hardly evidence of what Congress intended in596 when the Court had not
yet ruled that the Constitution required proof of discirm--tory purpose. Congress
must now decide whether to clarify Section.2 in order to maintain its original plan
to reach discriminatory results. The Section then would no longer parallel the 15th
Amendment. .But it is untrue to say that such a clarification would be a departure
from Congress' understanding in 1965..

I. The Legal Standard Under the Case Law Before Mobile

For 14 years, the courts heard allegations that districting and other practices
illegally diluted minority voting strength, without applying an intent requirement.
In 1965 the Supreme Court observed in Fortson v. D-).e that a -districting system
might be unconstitutional because It worked to cancer out a racial minority's strength,

J/ U.S. v. Sheffield, 435 U.S. 110, 131 (1978).

2/ Those ten members of the Committee, including. Senators Hugh Scott and Robert Griffin,
sponsored the Scott-Hart extension of the Act which became law, The Supreme Court
has cited their Views as the committee report on the bill which was enacted. Seven
of the ten Senators were sponsors of S. 1564, the bill enacted as the Voting Rights
Act in 1965.
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"designedly or otherwise." In Whitcomb v. Chavis (1971) and White v. Register (1973)
the Court looked to the "totality of the ci-"umstances' to determine whetherjhe
challenged system effectively shut racial minorities out of the process. Whitcomb
upheld at large elections in Indianapolis even though the dilution of black voting
strength prevented blacks from electing candidates in proportion to their share of the
electorate. The Court noted the lack of proof of discriminatory purpose. But its
analysis focused on whether blacks had less opportunity than others "to participate
in the political process and to elect legislators of their chokte. 403 U.S. 124, 149
(1971).

White struck down at large elections in two Texas counties. The Court affirmed
the tri=court's "intensely local appraisal of the total circumstances. Justice
White (who also wrote the Whitcomb opinion) stated for a unanimous'court that the right
protected was not a right to proportional representation, but only the right of equal
access to the process:

"The plaintiff's burden is to produce evicence,.. that the political process
leading to the nomination and election was not equally open to participation
by the group in question." 412 U.S. 755. 766 (1973).

The Fifth Circuit Court of Appeals elaborated upon the factors found relevant by
the White decision in the case of Zimmer v. McKeithen, decided the same year. White
amd Tiirmer did not require any proof-ofintent. They remained the controlling Taw
untilFMoble.

Meanwhile. however;" the Supreme Court had decided two cases in 1976 and 1977,
which held that the Constitution required proof of intentional discrimination to "
establish a violation. Washington v. Davis. 426 U.S. 229 (1976); Arlington Heights v.
Metropolitan Housing DevelooDment Corp., 429 U.S. 252 (1977). The legal community re-
garded that development as a major change in the requisite for constitutional challenge
to discrimination. The Fifth Circuit then tried to harmonize Washington and Arlington
with the earlier vote dilution cases. In Mobile and companion cases, the FifthCTTr-
cult for the first time reinterpreted the Tactors controlling in White and Zimmer as
circumstantial evidence of intent.

-:Simply put, this was a basic change in the legal standard for vote discrimination
cases.

The Supreme Court in its Mobile decision reversed the lower court order striking
down Mobile's at large elections,-although only four justices did so on the ground
that there was insufficient evidence of intent and more direct proof was required.

The opponents of the "results" test in Section 2 try to suggest that there always
had been an 4"ntent" test in the pre-Mobile cases such as Zimmer. That is demonstra-
bly untrue. The Supreme Court's plurait -y'opinion in Mobile,7-tself, acknowledged
that proof of intent was not understood to be required before Washington necessitated
a reinterpretation of the earlier cases. Justice Stewart explained:

L -Zin er v. McKeithen 7 coming before Washington v. Davis, ..... was quite
evident7y decided upon the misunderstanding that it is not necessary to show a
discriminatory purpose in order to prove a violation of the Equal Protection
Clause -- that proof of discriminatory effect is sufficient." (Slip Op. at 14)
(Emphasis added.)

It is important to keep in mind the ultimate significance of this history. It
is this. For many years prior to 1978, the legal standard was the same as the test which
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the proposed amendment to Section. 2 would codify -- a "results" test measured in the
totality of the circumstances -- and without any intent'requirement. It is not a new
or untried standard. Yet during that long period, the White and. Whitcomb standard
posed a very difficult hurdle for any would be plaintifT.There were relatily few
cases -- an average of about three to four per year. And there were no.ore tVan two
dozen victories over a fifteen year period.

The cases were difficult, lengthy and costly. Under such ' tough standard, civil
rights groups with limited financial and legal resources did not waste them on
frivolous-.challenges. And with ever increasing constraints on their resources today,
they would not do so In the future.

In summary, the track record under the standard embodied in the amendment is a
reassuring indication that only a selective number of truly eggregious situations would
be successfully challenged, and that none could be challenged simply on the basis of
election returns.

11I. Consequences Of The Mobile Decision

The cases litigated since Mobile show that even blatant discrimination can be in-
vulnerable if proof of intent is required. Those who discriminate do not commonly ad-
vertise that fact. Many of the practices go back decades and no records are available.
Those involved may not even be alive. As the Birmingham Post Herald put it: "It would
be quite a trick for anyone to subpoena them from their graves ortestimony about their
racial motivations." I n the case of more recently adopted practices, there are problems
of legislative imiunity'to scrutiny of the motivation behind an enactment. In a very
recent-case, the Fifth Circuit has ruled that decisions by the general electorate also
are immune from such inquiry. Therefore, systems adopted o maintained by referendum
votes would stymie even the most peristent lawyers' effort to meet the Mobile standard.

In one case, 'in Edgefield County, South Carolina, Judge Robert Chapman (recently
elevated to the court of appeals by President Reagan) found the election system was
discriminatory. His ruling was on April 17, 1980. Five days later Mobile was decided,
and Judge Chapman was forced to reverse his decision and uphold the county election law.

--. The Justice Department misleadingly suggests that Section 2 'has been successful"
in its present form and therefore need not be changed. In past litigation the parties
and the courts focused overwhelmingly on the constitutional claims, rather than on Sec-
tion 2. : But to the extent litigation was successful on either level it was prior to
the Supreme Court's decision in Mobile that both lines of attack required proof of in-
tent. Without the proposed..amendment, Section 2 will now become a ule I avenue of
relief in any but the most flagrant cases in which plaintiffs fortuitously find a
'smoking gun* piece of direct evidence of intent. 1/.

The Justice Department also claims that even under Mobile plaintiffs might win
with traditional circumstantial evidence of intent. But te plain fact is that Mobile
rejected the traditional elements of indirect evidence as having negligible weigt.
The clear result of Mobile is that plaintiffs will have little chance of prevailing in
this Supreme Court without direct proof of intent.

1/ Even when some-records are available, the effort required by insistence on proof
-"fdiscrininatory purpose is like chasing rainbows. After the Supreme Court's decision

In the Mobile case, -that case went back to the district court for a new trial on the
issIe c. purpose. That trial has been held and is now avaiting decision. It is esti-
-ated ,hat the time necessary for al attorneys in the case was over 6000 hovrs, with.

7'^0 hours for paralegpls, expert witnesses and research assistants. The total
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How Would the Proposed Amendment of Section 2 Operate?

Beyond their misreading of the legislative and legal history, the Justice
Department and the Senate opponents of the proposed amendment to Section 2 make the
flat assertion -t -th-textof the amendment will inevitably mean a quota approach
and would establish a "right" to proportional representation.

This is once again a distorting scare tactic.

The legislative history in the House of Representatives made clear that the
language Is a return to the "totality of circumstances" approach of the earlier cases
such as White and Whitcomb which repeatedly held that there was no such right to win
offices o-a particular proportion of seats.

More directly, the amendments to Section 2 expressly disavows any test of pro-
portional representation:

"the fact that members of a minority group have not been elected in numbers
equal to the group's proportion of the pcpulation shall not, in and of itself,
constitute a violation.*

Opponents of the amendment suggest that this disclaimer might not apply in the
case of at large elections. There is simply no basis for that assertion. The dis-
claimer was specifically eidded to meet the question raised in the House of whether at
large elections would be vulnerable merely because of the election results.

Indeed the sentence is taken Ilmost directly from the Court's refusal in White
to strike down at large elections because the minority's strength was not reflected"n
the returns.

The Senate Committee Report will be unequi-vocally clear that even in the case
of at large elections, the mere failure of minorities to elect a proportion of the
winners because of racially polarized bloc voting would not, without more establish
a violation of Section 2. as amended. Additional proof of other factors would be re-
quired before a court would be empowered to find from the "totality of the circumstances"
that-plaintiffs had been denied equal opportunity to participate in the process.
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CONSTITUTIONALITY OF THE AMENDIENT f0 SECTION 2

The proposed amendment to Section 2 of the Voting Rights Act is a'constitutional
exercise-of Congressional power.

The Court In Mobile said that only intentional discrimination Is prohibited by the
16th Amendment.

However, the Court has long held that Congress need not legislate coextensively
with the 15th Amendment, as long as there Is a basis for the Congressional determina-
tion that the legislation furthers an enforcement objective related to the evils
addressed by the Amendment. South Carolina v. Katzenbach, (383 U.S. 301, 317, 326.(1966)).

The Voting Rights Act is the best example of Congress' power to enact implementing
legislation which goes beyond the direct prohibitions of the Constitution itself.

Congress clearly does" have the power to enact measures going beyond the direct
requirement of the 15th Amendment, If such measures ire appropriate and reasonably
adapted to protect citizens against the risk that the right to vote will be denied in
violation of the 15th Amendment. That point was clearly established in South Carolina v.
iatienbach, and has not been seriously challenged in subsequent years.

The amended Section 2 of the Voting Rights Act will not stand as a Congressional
definition of what violates the 15th Amendment. It will be a separate additional
statutory protection which Congress believes necessary and *proper to ensure full
enjoyment of the voting rights guaranteed by the 15th Amendmet. The same day that
Bolden was decided, the Supreme Court in Roa v. U.S. (466 U.S. 156, 173-177
TrJ§M reaffirmed that Congressional power, even-thoug Ithad just said that the
litigation under the 15th Amendment itself requires intent.

Congress' reasons for amending Section 2 are that: (1) there is great difficulty
in proving purposeful discrimination or its absence; (2) to require each Section 2
lawsuit to litigate the issue of intent to discriminate would create the risk that
pu-1oseful discrimination would go undetected, unpunished and undeterred; and (3) for- --------- those reasons, a results test contained nan amended Section 2 is necessary to protect
15th Amendment rights of minorities throughout the country.

In addition, this amendment is perfectly consistent with opposition to Congres-
sional efforts to overrule Supreme Court interpretations of the Constitution.

The amendment to Section 2 of the Voting Rights Act is not an attempt to overrule
the Supreme Court's interpretation in Mobile of what the 15th Amendment itself reaches
or prohibits.

-Congress cannot and should not attempt to overrule specific Supreme Court decisions
interpreting the Constitution.

Unlike legislation proposed in other areas, S. 1992 does not attempt to restrictthe federal court's jurisdictioo in any way. It does not direct the result or the
remedy that courts may reach with respect to claims, brought under the 15th or 14th
Amendments. NordoeS it purport to redefine terms in either Amendment for purposes
of constitutional adjudication.

Understandably Congress would, and should be reluctant about "overturning*
Mobile.

Amended Section 2 does not overturn Mobile. The constitutional Issue presented
by the proposed amendment Is not whether it prohibits practices that wduld violate
the 15th Amendment. As explained above, the only constitutional question is whether
the amended version of Section 2 is "appropriate legislation' pursuant to Congress'
power to enforce the 15th Amendment.
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Senator HATCH. Our next witness will be Vilma Martinez, the
general counsel and executive director of the Mexican American

gal Defense and Educational Fund.
Ms. Martinez, we are very happy to have you here. We will pro-

ceed with your testimony at this time.

STATEMENT OF VILMA MARTINEZ, EXECUTIVE DIRECTOR AND
GENERAL COUNSEL, MEXICAN AMERICAN LEGAL DEFENSE
AND EDUCATIONAL FUND
Ms. MARTINEZ. Thank you, Senator, for your very kind invitation

to testify.
If I may, I would like to submit my entire comments for the

record but briefly summarize them.
Senator HATCH. Without objection, they will be placed in the

record.
Let me get one other housekeeping matter out of the way before

we proceed
Statements by Senator Biden and Senator DeConcini will follow

the statement of Senator Metzenbaum in the record, without objec-
tion.

Ms. Martinez?
Ms. MARTINEZ. Thank you.
Since the Voting Rights Act was expanded in 1975 to protect the

voting rights of Mexican Americans and other language minority
citizens, MALDEF has made enforcement of the act in Texas and
elsewhere in the. Southwest a major responsibility. Since 1975 we
have participated in approximately 50 lawsuits under the Voting
Rights Act in Texas, Arizona, California, and Washington State.

Mexican Americans are the victims of pervasive practices of
voting discrimination in many parts of the United States. We are
excluded from the political process today, not so much by prohibi-
tions on voting or running for office as by election methd that
minimize or even cancel our voting strength.

I am here today in support of S. 1992, a bill which, as H.R. 3112,
gassed by a vote of 389-24 in the House of Representatives in Octo-

r. This excellent bill would extend with some amendments all
the major features of the Voting Rights Act, some of which would
otherwise expire in August of this year.

S. 1992 would extend the Federal preclearance requirement now
applicable to those jurisdictions and States which have egregious
histories of voting discrimination, but it would permit jurisdictions
down to the county level to be released from the preclearance re-
quirement if they can demonstrate a genuine record of nondiscrim-
ination in voting and compliance with the Voting Rights Act for
the previous 10 years.

It would, further, extend the bilingual voting assistance require-
ment until 1992, and it would incorporate a results test in section 2
of the Voting Rights Act to clarify standards of evidence needed to
establish a section 2 violation. All of these provisions are important
to Hispanics, because they are essential to an effective Voting
Rights Act.

The importance of section 5 has always been considered the
heart of the Voting Rights Act and cannot be overemphasized. It
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requires the submitting jurisdiction to prove its change will not
cause discrimination.

In 6 short years Texas has received more letters of objection to
its submissions than any of the States covered under section 5 for
16 years, giving credence to the very eloquent statement made by
social scientist Dr. Charles Cotrell who said, "Texas yields to no
State in the area of voting rights violations."

The 85 letters of objection issued to Texas have included objec-
tions to-proposed changes at the State, county, city-and school dis-
trict levels in north, south, east, and west Texas, in rural areas,
and in urban areas. There have been objections issued to statewide
purging laws, annexations, redistricting plans, majority vote re-
quirements, and polling place changes.

Officials who seek to minimze the voting strength of Mexican
Americans and blacks in Texas have found ways to manipulate vir-
tually every type of election change covered by section 5, even
those which appear innocuous.

By dwelling on the need for section 5 in Texas, I do not mean to
mmnimze the importance of retaining section 5 coverage for the
Southern States with large black populations. Even after 16 years
of section 5 covered, the need and the justification for section 5
remain present in those States.

Turning to bailout, although we insist that section 5 must
remain in effect in Texas and many other jurisdictions still eager
to deny minorities voting rights, we recognize that some jurisdic-
tions that have long abandoned discriminatory election practices
should be allowed to exempt themselves from section 5 coverage
upon a sufficient showing.

The new bailout provisions propose a substantial relaxation of
the bailout provisions in the current law and would permit coun-
ties within a fully covered State to bail out independently of the
State. I urge the Senate to adopt the bailout contained in S. 1992
and to reject attempts to weaken it further. Any voting rights prac-
titioner would recognize, for example, S. 1975 as a thinly veiled
effort to gut the act.

Turning to section 2, no less important than preclearance is sec-
tion 2 of the Voting Rights Act, the basic prohibition against dis-
criminatory voting and election practices. The continuing vitality
of section 2 depends upon an amendment contained in S. 1992 and
passed by the House in H.R. 3112 that would permit judicial find-
ings of section 2 violations upon proof of the discriminatory effects
or results of voting practices.

RecogrAtion of an objective standard not dependent on proof of
invidious motivation is critical to the efficacy of the Voting Rights
Act because, as I have stated, the most devastating forms of voting
discrimination are not overt but facially neutral, often highly tech-
nical election systems, and also because sensitivity to the judicial
system has grown increasingly sophisticated, and racial motiva-
tions are diligently and effectively cloaked.

Early in the recent redistricting process in the Texas State
Senate, an attorney pointedly warned members of the senate that
statements made by the senators would be subject to discovery in
litigation. To require direct evidence of a kind that is rarely, if
ever, available in order to prove a violation of what has consistent-
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ly been held to be a fundamental right is to ask the impossible of
victims of voting discrimination.

In my judgment, the section 2 amendment reflects the original
understandings of Congress in 1965, restores the legal standard
that applied for most of the past 16 years, is clearly constitutional,
and would not require proportional representation or quotas.
Therefore, we are asking Congress to clarify its original aim in en-
acting section 2 by amending the statute, as 61 Senators have pro-
posed in S. 1992, and adopting the results-effects standard for sec-
tion 2.

With regard to bilingual elections, the bilingual election require-
ments, added to the Voting Rights Act in 1975, have brought the
right to vote to uncounted numbers of non-English speaking U.S.
citizens of Hispanic, Asian, Eskimo, and American Indian descent
who have the right to vote as their birthright.

An extensive hearing record established during the recent House
hearings on the Voting Rights Act reveal that bilingual elections
are cost efficient, necessary, and capable of easy implementation by
local election officials. Bilingual elections have indeed broadened
the franchise for Mexican Americans, yet bilingual elections were
greeted with hostility by the public. Unfounded charges that they
are not needed and that they will foster cultural separatism contin-
ue to be made.

In an effort to examine these charges, MALDEF and the South-
west Voter Registration Education Project conducted an extensive
survey, the preliminary findings of whici-&: would like to share now
with the subcommittee. The results of our survey will be ublished
in final form in February, and with your permission, Mr. Chair-
man, submitted for the record at that time.

Senator HATCH. Without objection, they will be included in the
record.

Ms. MARTiNEZ. The continuing need for bilingual voting assist-
ance is demonstrated by the fact that 16 percent of all respondents,
all U.S. citizens, in our survey speak Spanish only, and 33 percent
requested that the interview be conducted only in Spanish, suggest-
ing that even though an individual may be bilingual, he or she
may be more comfortable speaking Spanish.

According to our survey, 96 percent of Mexican-American voters
think it is a good idea to provide help in Spanish for registering
and voting. Yet, as you know, one of the most frequently asked
questions on this subject is, "If they are citizens, why don't they
speak English?" The inability of many adult Mexican-American
citizens who were born here or who came here as young children to
speak English is a direct consequence of the denial of educational
opportunities to them as children.

Federal courts have recently found such segregation in dozens of
localities-aeross- the -State-of-TexasIn-January-1981, a-Fede-raf
court found that the Mexican schools were invariably overcrowded
and inferior in all respects to those open exclusively to Anglo stu-
dents.

The history, by the way, of segregation of Mexican-race students
in separate schools is not limited to the State of Texas. A Federal
court struck down segregation of Mexican Americans in Orange
County, Calif., in 1946. Another did likewise in Oxnard, Calf., in
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1974. Federal courts found that Arizona school districts had segre-
ated Mexican Americans in cases from Tolleson, Maricopa
County, and Tucson; and the same segregation has been found in
Colorado's largest district, Denver.

In conclusion, Hispanics and other language minority citizens
have had the protections of the Voting Rights Act for only 7 years,
a short time in which to remedy generations of exclusion. I urge
the subcommittee and the Senate to support S. 1992 without
amendment.

Senator HATCH. Thank you.
Ms. Martinez, in your testimony before the House Judiciary

Committee, you note that the city of Saii Antonio, which has a
Mexican American majority, has only elected a handful of city
councilmen when elections were conducted on an at-large basis.
Can you explain to me how at-large elections can ever be held to be
discrimination against a minority?

Ms. MARTiNZ. Can I explain to you what, Senator?
Senator HATCH. Can you explain to me how at-large elections can

ever be held to be discrimination against a majority? Excuse me.
Ms. MARTINZZ. Easily. This majority is a minority in terms of

how people are treated, viewed, and what kinds of educational op-
portunities and political opportunities have been afforded them by
the jurisdiction.

You are not asking me to explain, I understand, how it is that an
at-large system may result in discrimination against a minority
groups

Senator HATcH. No.
Ms. MARTmEZ. Do you want me to? I could.
Senator HArcH. That would be fine too. Go ahead.
Ms. MARTmEz. Yes, because I think that is a terribly important

question, and you have raised it.
Senator HATcH. First let me raise a preliminary question. Do you

feel that at-large elections should be outlawed?
Ms. MARTimz. No; I do not take the position that at-large elec-

tions, per se, discriminate against minority people. I think that one
needs to look at facts in any and all instances.

In looking at the facts, and in looking in particular at our litiga-
tion in Texas; for example, we filed that White v. Regester lawsuit,
in conjunction, I might add, with the Republican Party in the State
of Texas, to-challenge the at-large method of electing people to the
Texas State Legislature, because of the very extensive factual
record that we compiled showing that the at-large method excluded
minority voters, Republicans, Mexican Americans, and blacks.

The court in White v. Regester ultimately encouraged and re-
cuired the Texas State Legislature to go from an at-large to a
single-member district.

I am sure that you as a politician know better than I that it is
much easier to run in a particular isolated geographic location; it
is much less expensive to run in a single-member district, as op-
posed to being asked to run at large, when you are part of a minor-
ity group within -that large community, when you do not have themoney to run an at-e campg

This, coupled with all kindf findings of discrimination against
Mexican Americans and blacks in Texas, is what led to the disman-
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tling of the at-large method of electing people to the State legisla-
ture in Texas.

Senator HATCH. In your statement you support limiting Federal
jurisdiction on section 5 issues to the Federal courts in the District
of Columbia. You state in part that this is necessary to insure "im-
partial decisionmaking free of local biases and local political pres-
sures."

If you have any evidence to this effect, about Federal courts of
the United States in any particular area, I can assure you that this
committee will be interested in looking at those courts. Do you
have any evidence to this effect?

Ms. MAR;NzEz. I certainly have a lot of indirect evidence to this
effect. In all of our school desegregation cases, for example, Mr.
Hatch, we argued that Mexican race students had been segregated
into Mexican race schools and that under Brown v. Board of Edu-
cation we were now entitled to a desegregation education.

The school board members lawyers argued that they had always
considered Mexican Americans white and had never segregated us.
We lost all of those cases except one in the district courts. It was
only on appeal that we were able to reverse those findings of local
judges.

Senator HATCH. Yes.
Ms. MAR"TiNZ. And I said it was indirect.
Senator HATCH. But let me limit it to section 5, since we are talk-

ing about the Voting Rights Act. Do you have any evidence of
courts that really would not enforce section 5?

Ms. MAiNEZ. I would be glad to put that together for you. I
think we could come up with instances of courts that have not im-
plemented clear mandates of section 5.

Senator HATCH. I would like to have chapter and verse of any
evidence of any instances, such as you describe.

Ms. MARTINEZ. And Joaquin Avila, the director of our voting
rights litigation, will be here, I am told, on the 4th.

Senator HATCH. If you will do that for us, I think that will help
the committee, and personally I would like to review it.

Do you support each of the provisions of S. 1992?.
Ms. MARTINEZ. Pardon me?
Senator HATCH. Do you support every provision inS. 1992?
Ms. MARTINEZ. We certainly support the provisions of S. 1992. As

you know, it was something that we worked on diligently, that rep-
resented a compromise for many of us, that does have a good bail-
out.

This was not something we came recommending, but in part be-
cause of the genuine concerns of people such as yourself-certainly
Congressmen Hyde and Sensenbrenner-that people who have be-
haved properly should be permitted to bail out, and that they
should be permitted to bail out even at the county level.

We heard them, wp worked with them, and we have something
that we can live with, that we are proud of, that we would like to
see you support, that we would like to see the Senate support, and
that we would like to see the President sign.

Senator HATCH. The reason I ask that question is because Iwonder if you support section 208 which reads that "Nothing in
fi-act shil be -onstrued in such a way as to permit voting assist-



294

ance to be given within the voting booth unless the voter is blind
or physically incapacitated."

I ask this question that is because of your efforts in Garza v.
Smith, where MALDEF succeeded in having a Texas trial court de-
clare unconstitutional a State law denying assistance at the polls
to illiterates. So I wonder if you yourself believe that section 208 is
constitutional.

Ms. MARTINEZ. I believe that we need to look very carefully at
section 208, and I would like to submit something at a later time
for the record on what we think about section 208.

Senator HATCH. All right.
In your statement you indicate that, "without action by Con-

gress, some of the major features of the Voting Rights Act are
scheduled to expire this year." Can you tell me which, if any, provi-
sions of the act are scheduled to expire?

Ms. MARTINEZ. My understanding is that section 5 coverage
would end as of this year if no action is taken by the Congress.

Senator HATCH. Section 5 would not expire; some jurisdictions,
however, would be allowed finally to bail out after 17 years of good
conduct. You have been extremely critical of the legislation, S.
1995, introduced by our colleague, Senator Grassley, because you
say its provisions are vague. Perhaps this may be the case. I am
studying it and will have to study it further.

Ms. MARTIN=. Good.
Senator HATCH. Can you tell me, however, what the House bill

means when it states that no jurisdiction shall be permitted to bail
out unless they have demonstrated that they have engaged in "con-
structive" efforts at expanded opportunity for minorities in the
election process? What does that all mean, in your view?

Ms. MARTINEZ. I would think there would be a variety of ways to
do that. A jurisdiction could say, "Look, we took the bilingual elec-
tion provisions seriously," for example; "We have reduced how
much it costs us to insure that people have access to this;" "We
have targeted voters who need bilingual materials;" "We have
made them available."

They could show, for example-they now are very aggressively,
in Spanish and other needed languages to reach citizens, talking to
them about how to register to vote and telling them what the vote
is in our society. It seems to me that there are a variety of things
that a jurisdiction could do to show constructive efforts.

Senator HATH. I am glad that that is not "vogue." We are very
happy that you came. We appreciate your testimony, and we will
place it in its entirety in the record.

Ms. MARTINEZ. Thank you very much.
Senator HATCH. Senator Kennedy is on his way here. We will

wait for a minute until he comes.
Ms. MARTIN9,-JMank you.
Senator HATCH. Let me just ask one more question. It is my un-

derstanding that in San Antonio, the Texas State director for
LULAC, Mr. Oscar Moran, last week endorsed straight extension of
the Voting Rights Act without any change at all. Is that true? Do
you know about that?
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Ms. MARTINEZ. I really do not know, but you can rest assured,
Senator, that I will be in touch with him and urge him to qualify
that statement. [Laughter.]

Senator HATCH. That is one thing I like about you; you are ener-
getic, and you are a good student.

MS. MARTINEZ. No, no, this is a serious issue for us; it is a terri-
bly important issue for us. We have worked very hard on it; we
have compromised on it; we feel we have something that is work-
able, that meets the concerns of people such as you who want good
jurisdictions to bail out; we feel we have done all of that. We would
really like to have your support, and we would like to have the
support of the administration.

Senator HATCH. All right. Thank you.
Senator Kennedy?
Senator KENNEDY. Thank you.
You are very welcome here before the subcommittee. I have had

the good opportunity to work with you on a number of differentissues affecting the ty. No matter what commit-
tee you appear before, we always benefit frm your statement and
comment. I am very much aware from personal knowledge of the
very noble efforts that your organization makes in terms of elimi-
nating discrimination in our society. I just welcome very much
your presence here.

I think it is important to recognize the group that you are speak-
ing for. I know that you will be in touch with the LULAC and per-
haps the other Hispanic organizations, so that we get comments or
statements by their leaders, because I think it is extremely impor-
tant that we understand how those that are going to be the most
affected by this legislation-what their view about this program is.

We have heard Ben Hooks speak and we have heard you speak.
It is my understanding, with regard to not only the minorities in
this country who have been most affected by the 1965 act as it was
interpreted up to 1978, that they are in strong support of what Sen-
ator Mathias, I, and the House of Representatives have attempted
to do.

I think it is important that there be no confusion within the
Senate about what the views are among the Hispanics in this coun-
try, and you may be able to help us on that in just your own con-
tacts with some of the various groups. Maybe we can talk about
that later.

Let me just ask you what your own interpretation of the enforce-
ment of the Voting Rights Act is by the Justice Department at the
present time. We had a statement by Mr. Hooks about his very
considerable concern that there is not vigorous enforcement. I did
not get into that area of inquiry with him, but he does indicate
that in his formal statement.

I would be interested in what the view of your organization, that
has been so active in this issue-what your own understanding is
of the attitude of the Justice Department in pursuing the Voting
Rights Act as it has affected Hispanics.

Ms. MARTINEZ. As you know, Senator, we take very seriously our
job of looking to see what any and all administrations are saying
about issues that would affect us. Based on that careful examina-
tion of the record of this administration, I would have to say that I
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have little confidence in the commitment of this administration
and this Department of Justice to enforce the civil rights laws, in-
cluding the Voting Rights Act.

This administration and its Attorney General have subverted
equal employment opportunity and affirmative action by inviting
the Supreme Court to overrule Webber, and by refusing to seek
meaningful remedies for employment discrimination.

In my judgment, they have reinstituted "separate but equal" as
the goal for minority educational opportunities, they have taken
the outrageous position that the U.S. Government has no interest
in whether the equal protection rights of several thousand alien
schoolchildren are violated in the Plyler v. Doe case, and have re-
cently overlooked a court order by granting tax-exempt status to
private schools that practice racial discrimination.

Given this record of indifference or hostility to civil rghts of mi-
norities, we view with suspicion the administration's real inten-
tions with regard to the Voting Rights Act. I wish I could say to
you that I see in our Attorney General a moderate supporter o the
act. I do not. I see a skillful and subtle opponent.

Senator KENNEDY. Well now, I think if the Attorney General was
here, he might comment that that was a political statement, as he
did when I-

Senator HATCH. I think he might just have that feeling.
Senator KENNEDY. But I think what you are stating, what I have

stated this morning, and what Mr. Hooks stated are basically facts.
Ms. MARTINEZ. These are facts.
By the way, Senator Hatch, I want to reassure both you and Sen-

ator Kennedy that I have worked over the years with Attorney
General Smith. We are both members of the board of regents- for
the University of California. I said hello to him this morning. I in-
formed him we would be disagreeing.

Senator KENNEDY. This is the background in which members of
your organization view at least the attitude of this administration
on the Voting Rights Act.

What will be the reaction, do you think, among the Hispanics in
this country should the administration's view prevail and if they
were to get their way in terms of their position on the title 2 rec-
ommendations? What would be the attitude among Hispanics, and
what, most importantly, would be the effect, do you think, on the
involvement of individuals who are Spanish speaking and Ameri-
can citizens from participating in the voting process?

Ms. MARTINEZ. Yes, that is a very good question. The reaction
will be mixed. Those of us who have for so long worked so hard for
an effective extension of an effective Voting Rights Act will have to
thank the administration and the Congress for the bilingual provi-
sions, because they are included in the extension to 1992. I would
have to say thank you for that.

However, you are asking me a tougher question. You are saying,
"What will people on the street think? How will they act?' My
judgment is that the person on the street will say, "Well, score one
more loss for civil ights in this country. Those people who argue
that this country rey doesn't want us and doesn't want to take
us seriously"-they will start believing that, and they will not par-
ticipate.

II
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That, of course, is what I fight and will fight most vigorously, be-
cause I believe that it is not only a privilege but an obligation to
vote, but I fear that the reaction will be, "Oh, well, those who told
us they really don't want us in the system were right."

Senator KENNEDY. Do you feel as strongly then about the sec-
tions 2 and 5 as weli as the bilingual provisions?

Ms. MARTINEZ. Oh, yes, very strongly. You know, I have had to
work with this act. We have tried lawsuits. I do not have the fears
that the Attorney General has been articulating about what this
extension of section 2 means. I would remind him that section 2
has been there since 1965. There has been nationwide coverage
since 1965. And I would further argue legally with him that pre-
clearance in section 5 is terribly different from having a right to go
into a Federal court, make your case, sustain a burden of proof,
and win.

There are very few of us who have the resources, and those of us
who do can only do so many cases. I do not think that people ought
to be that; fearful that every jurisdiction is going to be challenged
about everything overnight. That is just not reality.

Senator KENNEDY. Let me ask you this: It has been suggested
that these bilingual provisions are extremely costly in terms of the
establishment of the rules, regulations, and other paperwork. That
is contrary to my understanding. I am interested in your response.

Ms. MARTINEZ. We have studied this issue, and we have found
that there are cost effective ways to have bilingual ballots. In fact,
Representative McCloskey, who continues to oppose the bilingual
provisions, nonetheless admits and agrees that cost very simply is
not a factor.

In Los Angeles for example, the registrar there, Mr. Pannish,
substantially decreased the cost of bilingual ballots from one elec-
tion to the next by doing what is called targeting-finding out who
are the people in the population who need and want bilingual ma-
terials and providing it only to those members of the population. So
certainly cost cannot be an argument for saying we should not do
it.

Senator KENNEDY. Can you comment upon the intent test that is
proposed by the administration? Mr. Hooks has indicated what in
his understanding would be the effect on registering and encourag-
ing black Americans to participate in the electoral process. If that
were to be adopted, do you think that, looking at it from the point
of view of Hisoanics, there would be similar kinds of problems in
proving the intention of those individuals who may or may not still
be alive who have developed various procedures to discriminate
against Hispanics? Do you have the same kinds of concerns? I
know you were here when he testified. Would those same concerns
be true about Hispanics?

Ms. MARTINEZ. Those are the same concerns that I would have,
and they would be, frankly, aggravated by other factors. For exam-
ple, not too many people in this country understand the history of
pervasive discrimination against Mexican Americans. There are
very few people who would say that blacks were not subjected to
slavery. In that sense, we would have an even tougher time.

93-758 0 - 83 -- 20
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The other factor which would greatly aggravate the situation for
us is that we are challenging discrimination that is subtle and so-
phisticated, hard to articulate, and hard to remedy.

If you leave us with only an intent test, then we will not succeed.
That is why those of us who have litigated in this area believe that
what the 1992 language does is to, frankly, reflect the original un-
derstanding of Congress in 1965, that it would restore the legal
standard that we all used for the past 16 years, except for the time
we have had since Bolden. We argue that it is constitutional, and
we certainly argue that it would not require proportional represen-
tation or quotas.

Senator KENNEDY. How do you respond to the question of the
chairman that in every phase of court procedures, whether it is
criminal procedures or even civil, that intention of violations of the
law have to be proven?

Senator HATCH. If the Senator would yield, I did not say in every
case.

Senator KENNEDY. All right. If the Senator wants to pose the
question--

Senator HATCH. No you may ask the question, but I would like
to make it clear that i did not say 'in every case. To be specific," I
said, "in all criminal cases and in many civil cases."

Ms. MARTINEZ. I would appreciate your restating the question.
Senator HATCH. In criminal cases you have a standard of proof of

intent beyond a reasonable doubt. In many civil cases you have to
prove intent by a preponderance of the evidence. That is true, is it
not?

Ms. MARTINEZ. But the Mobile standard, as we read it and as we
have been living with it, is tougher than that, and it goes beyond
that. That is why we oppose it, and that is why we recommend
what you are now calling the results test.

What I would like to do is request that this question be raised
with our voting rights litigator, Joaquin Avila, when he comes here
on the 4th. If you do not raise it, I certainly will ask him to address
it.

Senator HATCH. We will be happy to.
Senator'KENNEDY. Fine. I hope he will.
Senator HATCH. I look forward to that myself.
Ms. MARTINEZ. Good.
Senator KENNEDY. I want to thank you very much. I am very

grateful for your effective presentation.
Ms. MARTINEZ. Thank you.
Senator HATCH. Thank you, Ms. Martinez.
[The prepared statement of Ms. Martinez follows:]

PREPAE STATEMENT O VLMA S. MARTInEZ
Mr. Chairman, Members of the Subcommittee, my name is Vilma S. Martinez. I

am President and General Counsel of MALDEF, the Mexican American Legal De-
fense and Educational Fund. MALDEF is a national civil rights organization dedi-
cated to the protection of the civil and constitutional rights of close to 15 million
Mexican Americans and other Hispanics-nearly 7 percent of the U.S. population.
Since the Voting Rights Act was expanded in 1975 to protect the voting rights of
Mexican Americans and other language minority citizens, MALDEF has made en-
forcement of the Act in Texas and elsewhere in the Southwest a major responsibili-
ty of our San Antonio office, where two attorneys and two paralegals work full-time
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on voting rights litigation. Since 1975 we have participated in approximately 50 law-
suits under the Voting Rights Act, in Texas, Arizona, California, and Washington
State.

Mexican Americans are the victims of pervasive practices of voting discrimination
in many parts of the United States. We are excluded from the political process not
so much by prohibitions on voting or running for office as by a3lection methods that
minimize or even cancel our voting strength. To combat thee practices, we have
been involved in redistricting at the local (school board, city council, county commnis-
sioners), state and Congressional levels. We have challenged a myriad of subtle and
blatant techniques adopted and maintained to dilute minority voting strength, such
as majority vote requirements, at-large elections, numbered posts, polling place
changes, and rules against single shot voting.' The Voting Rights Act has been our
best and often only legal armor in those battles.

I'm sorry to say that we have not witnessed a notable decline in any of these dis-
criminatory practices since 1975. Without a Voting Rights Act which requires close
federal scrutiny of the actions of state and local election officials and which permits
effective legal challenges to discriminatory election practices, there is every reason
to believe we will see an increase in voting discrimination. I am happy to say that
the Senate has before it exactly the bill that is needed.

I am here today in support of S. 1992, a bill which, as H.R. 3112, passed by a vote
of 389-24 in the House of Representatives in October. Provisions of the bill have
received the endorsement of Republicans and Democrats, conservatives and liberals,
the American Bar Association, the National League of Cities, the Catholic Church,
the American Jewish Congress, the League of Women Voters, and hundreds of other
large and small organizations. Indeed, to my knowledge, there is no organized public
opposition to S. 1992. I urge the Subcommittee on the Constitution and the Senate
to pass S. 1992 expeditiously and without modification.

This excellent bill would extend, with some amendments, all the maor features of
the Voting Rights Act, asome of which would otherwise expire in August of this
year. The bill addresses potent but fair remedies to each of the major types of voting
discrimination which still afflict minorities in the United States. 3. 1992 would
extend the federal preclearance requirement now applicable to those jurisdictions
and States which have egregious histories of voting discrimination; but it would
permit jurisdictions, down to the county level, to be released from the pre-clearance
requirement if they can demonstrate a genuine record of non-discrimination in
voting and compliance with the Voting Rights Act for the previous ten years. It
would extend the bilingual voting assistance requirement until 1992. And it would
incorporate a "results" test in Section 2 of the Voting Rights Act to clarify stand-
ards of evidence needed to establish a Section 2 violation. Each of these provisions is
important to Hispanic voters, and taken together, they will permit us, in time, to
realize the promise of the Voting Rights Act.

President Reagan has generally endorsed re-enactment of the Voting Rights Act,
and has particularly endorsed the extension of the bilingual elections provisions. We
were pleased to receive the President's support of bilingual elections.

As important as the bilingual provisions are to Hispanics, they do not represent
the extent of our interest in this bill because, quite simply, they do not reflect the
extent of the voting discrimination we face. President Reagan's support of the bilin-
gual provisions stops far short of addressing the breadth of the problem.

SECTION 5 PROVISIONS

The importance of Section 5, the federal preclearance requirements which has
always been considered the heart of the Voting Rights Act, cannot be overempha-

It-large election systems allow all voters in a political jurisdiction to vote on candidates
for all positions, rather than dividing the jurisdiction into smaller districts or wards. In such a
system, minority voting strength is submerged. The effect is compounded by majority vote re-
quirements, which prevent election by a plurality and require runoffs where necessary for one
candidate to win an absolute majority and by "anti-single shot" rules which prevent minority
voters from incresin~ the effective strength of their vote by casting ballots for only one minor-
ity candidate in an election involving several positions. "Numbered places" turn several at-large
contests into a series of head-to-head choices which similarly frustrate minority voters' ability to
focus their votes on one candidate.

'Section 5 requires covered jurisdictions, which are those portions of the country that have a
history of voting discrimination, to obtain federal approval of election law changes either by ad-
ministrative action of the Attorney General or by declaratory judgment of the District Court for
the District of Columbia. 42 U.S.C. § 1978c.
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sized. One of the provision's most important features is the shifting of the burden of
proof from the victim of discrimination to the jurisdiction proposing to make an
election change. Instead of requiring proof of discrimination by affected voters as do
the legal standards governing constitutional litigation, Section 5 requires the sub-
mitting jurisdiction to prove that its change will not cause discrimination. Minority
citizens are thereby released from the often insuperable legal and practical burden
of policing the entire election-process in jurisdictions bent on denyg minority
voting strength. The inadequacy of litigation as a means of resolving these problems
is shown by two cases which MALDEF was forced to litigate in Texas before imposi-
tion of the pre-clearance requirement. These cases' histories illustrate the wisdom
and efficiency of the pre-clearance procedures. In one case the trail court found un-
constitutional a law that denied illiterates assistance at the polls which was given to
blind persons and others with physical handicaps. It required several years of litia-
tion and two separate appeals to secure the constitutional rights of illiterate citi-
zens-most of whom were minorities-to vote.3 In another case, a state law which
required voters to register every year during a four month period was held to disen-
franchise a large class of citizens-again, disproportionately minorities-arbitrarily
and without justification.4 The State s response to this ruling was to enact a series
of alternative measures to purge the voter rolls in an attempt to evade the court's
ruling. These measures would undoubtedly have continued for years, with severe
impact on minority registration, had Section 5 not become applicable.

One of these alternative purging measures, SB 300, enacted in 1975, became sub-
ject to Section 5 pre-clearance. It was, in fact, the first prop d election change in
Texas to which the Attorney General objected. SB 300 would have purged the voter
rolls for the entire State of Texas and would have had a devastating effect on the
political participation of the 33 percent of Texas' population who are minorities-21
percent Mexican Americans and 12 percent blacks S-for years to come because all
the obstacles to minority registration would have been confronted anew. Because of
the new Section 5 coverage, SB 300 was invalidated within months of its enactment
and before it could decimate minority -:oter registration.6

SB 300 was only the first of the approximately 85 letters of objection Texas and
its subdivisions have received since 1975.7 In six short years, Texas has received
more letters of objection than any of the states covered under Section 5 for 16
years,8 giving credence to the very eloquent statement made by social scientist Dr.
Charles Cotrell who said, "Texas yields to no state in the area of voting rights viola-
tions... . When attempting to describe Texas' long train of voting abuses, one is
faced with the imposing challenge of where to begin."'

Mexican Americans in Texas have been barred from equal access to the political
process by laws such as those I have described above as well as by at-large election

- systems, racial gerrymandering, violations of the one person/one vote principle'and
by extensive racially polarized voting.io A recent MALDEF survey of 100 Texas
counties revealed that all of them were gerrymandered to dilute the Mexican
American vote. These practices and conditions, singly and together, created the
need for Section 5 in Texas in 1975. As these practices continue unabated, so must
Section 5 be continued.

The 85 letters of objection issued to Texas have included objections to proposed
changes at the state, county, city and school district levels in north, south, east, and

$Garza v. Smith, 320 F. Supp. 131 (S.D. TPex. 1970), vacated 401 U.S. 1006 (1971), on remand
450 F. 21) 790 (5th Cir. 1971).4 Beare v. Smith, 321 F. Supp. 1100 (S.D. Tex. 1971), aff'd sub nom. Beare v. Briscoe, 498 F. 2d
244 (5th Cir. 1974).

5 U.S. Bureau of the Census, 1980 Census of Population and Housing, Final Population and
Housing Unit Counts, series PHC 80-V (Advance Counts), p. 4. These figures include 2.9 million
Mexican Americans and 1.7 million Blacks-a total of 4.6 million minorities.

* Flowers v. Wiley, - F. Supp. - (E.D. Tex. No. --74-103-CA, December 30, 1975) (three-jud Cd ourt).ta provided by United States Department of Justice (1981).

Texas objections account for over 20 percent of all Section 5 objections, although Texas is
only one of 9 states covered in toto and 26 states affected by Section 6, and even though most
other covered jurisdictions began to submit election changes ten years before Texas.

" See, for example, White v. Regeeter, 412 U.S. 755 (192), where the Court upheld findings of
"the history of official racial discrimination in Texas, which at times touched the right of Ne-
groes to register and vote and to participate in the democratic processes," and of a long history
of invidious discrimination against Mexican Americans in many areas including voting, 412 U.S.
at 766-769.

i0 A Report on the Participation of Mexican Americans, Blacks, and Females in the Political
Institutions and Processee in Texas, prepared by Dr. Charles Cotrell, Jan. 1980 (unpublished), p.
142.
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west Texas, in rural area and urban areas. There have been objections issued to
statewide purping laws, annexations, redistricting plans, majority vote requirements
and polling place changes. Officials who seek to minimize the voting strength of
Mexican Americans and Blacks in Texas have found ways to manipulate virtually
every type of election change covered by Section 5, even those which appear innoc-
uous.

For example: Since 1975, Jim Wells County, Texas, with a 67.2 percent Chicano
population, has tried three times to adopt a county red.stricting plan which dis-
criminates against Mexican Americans, and three times the Department of Justice
has objected to the plans. There has never been more than a single Mexican Ameri-
can county commissioner. Because of this series of objections-resulting from the re-
calcitrance of the county commisioners' court-there has not been an election in
Jim Wells County since 1976.11

Frio County, texas, with a Mexican American population of 68.2 percent, had
never elected a Mexican American to the county commissioners court until 1974. In
early 1976, following letters from MALDEF and the Department of Justice, Frio
County submitted for pre-clearance a 1973 county redistricting plan. In April 1976,
Justice objected to the plan because it discriminated against Mexican American
voters. Frio went ahead to implement the plan; MALDEF had to file a lawsuit to
prevent the County from conducting elections under the plan, which was invalid.1

Frio County Commissioner, Adolfo Alvarez, elected in 1980, testified before the
House Subcommittee on Constitutional Rights that "It is only because of the VRA
that Chicanos in Frio County have representation. The county still would like to
weaken our voting strength, and if not for the VRA, they would get away with it.
The Chicano community m Frio County does not earn a great deal of money and we
cannot afford the time and money it takes to ask the courts for help each time the
county tries to do something to weaken us."

In Terrell County, Texas, the redistricting plan in effect in 1973 has grossly mal-
_apportioned and discriminated against Mexican Americans. In 1975 when the
Voting Rights Act passed, we notified the county, and in 1976 we contacted the
county and reminded it of the Section 5 submission requirement, but it submitted
nothing. The 1976 election went by and we continued to wait. In 1978 we filed a
successful lawsuit to force the county to submit the 1973 plan, secured a letter of
objection, and finally obtained a fair redistricting plan. Is

In Texas' three largest cities-Houston, Dallas, and San Antonio-minority repre-_
sentation on the City Council was dramatically enhanced as a result of Section 5
application.14 San Antonio contains Texas' largest concentration of Mexican Ameri-
cans and is a majority-minorit city (in 1980,58 percent Mexican American and 7
percent Black in population). et until 1977, San Antonio's Anglo community, a-
though a numerical minority, effectively monopolized political power through at-
large districting. A Section 5 objection to local annexation plans brought an end to
this discriminatory system of political control, and since 1977 Mexican Americans
and blacks have held a majority or near-majority on the City Council. In 1981, the
first Mexican American Mayor, Henry Cisneros, was elected. Without Section 5,
none of this could have been possible.

By dwelling on the need for Section 5 in Texas I do not mean to minimizethe
importance of ret.aIng Section 5 coverage of the Southern States with large Black
populations. Even after 16 years of Section 5 coverage, the need and the justification
for Section 5 remain present in those states. Indeed, for us Mexican Americans
whose major stake in Section 5 is in Texas, perhaps the main lesson of the experi-
ence of blacks in Georgia and the other covered states is that voting discrimination
is far too entrenched to be rooted out in only seven years.

BAILOUT PROVISIONS

Although we insist that-Section 5 must remain in effect in Texas and many other
jurisdictions still eager to deny minority voting rights, we recognize that some juris-
dictions that have long abandoned discriminatory election practices should be al-

I I Amrila v. Harvil, S.D. Tex. No. C-78-87, a MALDEF suit, finally compelled the county to
submit an aceptale plan, approved by the Attorney General in 1981, which will create threeHipni-otrolled dbtric-s

11 Silva v. Mh W.D. Tex. No. SA-76-CA-126.
18 _Ewamilla v. Stave, - F. Supp. - (W.D. Tex. No. DR-78-CA-23 1980)
14 Houston's City Council got its first Hispanic minority member 2ir a negotiated redistrict-

ing replaced a plan to which the Attorney General obj Dallas had no representation until
after constitutional litiation was finally resolved in the Section 5 preclearance process. See
Wae v. LoomW, 487 U. 635 (1978). As to San Antonio, see text,ro
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lowed to exempt themselves from Section 5 coverage upon a sufficient showing. The
new "bailout" 15 prayisions adopted by the House and proposed in S. 1992 meet both
objectives: they ensure continued coverage of discriminatory jurisdictions without
burden to other entities. They would prevent jurisdictions like Terrell County, Frio
County, and the many others "deserving" of pre-clearance requirements from pre-
maturely bailing out. They would, at the same time, permit jurisdictions with a
genuine record of non-discrimination in voting to gain release from the pre-clear-
ance requirement. 16

Under current law, Texas and Arizona could bail out in 1985, and have only to
p rove that they had not used a discriminatory test or device for ten years. While we
ad originally sought to extend the year of the bailout until 1992, political pressures

in the House were such that House members compromised with the greatly softened
bailout contained in S. 1992. This continues to protect minority voting rights while
permitting jurisdictions with clean records to bail out without further delay.

The new bailout provisions propose a substantial relaxation of the bailout provi-
sions in the current law, and would permit counties within a fully covered state to
bail out independently of the state. Of the more than 800 counties now covered, ap-
proximately one fourth of them would meet the objective criteria for bailout in 1984
and 1985. This measure fully answers the need for greater flexibility that some Sec-
tion 5 critics have called for. The record before the House strongly supported the
need to continue Section 5, not to weaken it. In light of this record, the generous
provisions for bailout contained in S. 1992, which may permit 200 counties to be re-
leased, cannot fairly be called "impossible" or "unreasonable". Therefore, I urge the
Senate to adopt the bailout contained in S. 1992 and to reject attempts to weaken it
further.

I am particularly concerned by one such attempt introduced by a member of this
Subcommittee, Senator Grassley. His bill, S. 1975, would permit almost every juris-
diction now covered to bail out on August 7, 1982. S. 1975 permits a jurisdiction to
bail out if it can show that for the previous five years it has not used a "test or
device" as that is defined in the Act; that for the previous five years it has "made
all substantial submissions in compliance with Section 5" and that "there remain
no unremedied objections by the Attorney General to any submission made" under
Section 5. This is a meaningless standard because literacy tests were permanently
banned in 1975, and English-only elections were prohibited in areas with large non-
English speaking voting populations.

Nowhere in this bill is a "substantial submission" defined: have some discrimina-
tory voting changes been more "important" than others, contrary to the intent of
previous Congresses, as approved by the U.S. Supreme Court? 17 And if so, which
ones, and why? Is a polling place change which prevents 800 Mexican Americans
from voting more or less important than a redistricting which splinters the Mexican
American population among four districts so that this otherwise contiguous commu-
nity cannot elect a representative of its choice? In sum, a bailout provision which
can be met by every covered jurisdiction is merely an excuse for repealing Section 5
by subterfuge.

Sen. Grassley's bill makes no mention of letters of objection. Clearly, it would
permit Medina County, Texas, which has received three letters of objection to its
county redistrict'm# plan within two years to bail out as long as the county had
"remedied" the objection by the Attorney General. Along with Medina would go
Frio County, Bexar County (San Antonio), Jim Wells, Harris County (Houston), Jef-
ferson, and almost every other county in Texas and Arizona whose election changes
have been found to have a discriminatory impact on Mexican Americans and
Blacks. Release of such jurisdictions from their Section 5 obligations would break
the promise of voting equality" made so recently to minority citizens, and would im-
peril the fragile gains made in some of these places. The bill would make litigated

"Bailout" refers to a declaratory judgment action, authorized by Section 4(a) of the current
Act, 42 U.S.C. § 1973b(a), seeking a covered jurisdiction's permanent release from Section 5 pre-
clearance obligations. Very few jurisdictions have beenable to bail out under this strict provi-
sion. Under H.P 3112 and S. 1992, bailout is made much more widely available and easily ob-
tained than under current law. See p. 12, infra.

'The House-passed bailout provisions of S. 1992 would allow termination of Section 6 cover-
age when a jurisdiction demonstrates that it meets a number of criteria, including most signifi-
cantly, that: it has not discriminated and has complied with the Voting Rights Act including
Section 6 coverage for ten years; it has eliminated election methods and structural barriers thatdilute minority voting, strength;.it h not been subject of a judgment, decree, or settlement nec-oremedy voting discriminaton.

Allen v. Sate Board of Electioni, 393 U.S. 544, 556 (1969,, Perkins v. Matthew 400
U.S. 379, 387 (1971) ("all changes, no matter how small, [shall] be subjected to §5 scrutiny').
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final judgments in dilution lawsuits a bar to bailout, whiL3 permitting jurisdictions
which have entered into consent decrees or settlements to bail out, even if these
settlements have resulted in the abandonment of a discriminatory voting practice. A
consent decree, settlement, or agreement resulting in the abandonment of a voting
practice challenged as discriminatory is generally considered to constitute a de fac ' s
admission that the challenged practice was, in fact, unlawful and discriminatory" "
To adopt this proposed measure would be counter-productive. It gives strong incen-
tive to private plaintiffs and an enforcement-minded Government to eschew settle-
ments and insist on obtaining a litigated judgment. Where adequate relief could be
obtained through settlement, this extra litigation would be a needless drain on
public and judicial resources and would artificially prolong lawsuits which at best
cast uncertainty onto the electoral process. 19

Finally, S. 1975 would move bailout suits from the District Court for the District
of Columbia to local district courts. It would require a three-judge panel, made up of
judges from outside the covered jurisdiction; appeal would be made directly to the
U.S. Supreme Court. These changes would greatly weaken the Voting Rights Act.
Limiting bailout jurisdiction to the D.C. District Court is necessary to insure uni-
form application of the bailout standards and impartial judicial decision-making,
free of local biases and local political pressures. While a three-judge panel may have
the appearance of impartiality, it is still "too close to home" for such sensitive as-
signments. Uniform results are not assured by the requirement that appeals be di-
rected to the Supreme Court because the Court will, of necessity, limit the number
of cases that can be considered on appeal. The Supreme Court reviews only a frac-
tion of the cases that are brought before it, and will certainly not grant plenary
consideration to more than a few bailout suits. Moreover, to remove bailout suits
from the District of Columbia court at this point in time would waste the extensive
and valuable experience, research, and familiarity with bailout actions accumulated
by the distinguished judges of that court.20

Any voting rights practitioner would recognize S. 1975 as a thinly veiled effort to
gut the Act, and I urge you to reject it as unworthy of consideration in a democracy
that holds dear the right of all persons to cast an equal vote.

SECTION 2

No less important than pre-clearance is Section 2 of the Voting Rights Act, the
basic prohibition against discriminatory voting and election practices. Section 2 was
intended by Congress to prohibit all forms of voting discrimination throughout the
Nation, and reaches voting practices not subject to pre-clearance because they were
enacted prior to 1965 (in the States originally covered by Section 5) or (in Texas and
other areas brought under Section 5) 1972. In concert with pre-clearance, Section 2
permits the Voting Rights Act not only to "correct an active history of discrimina-
tion, the denying to Negroes of the right to register and vote, but also... [to] deal
with the accumulation of discriminaton.... The bill would attempt to do some-
thing about accumulated wrongs and the continuance of the wrongs." 111 Cong.
Rec. 8295 (1965) (Sen. Javits). Section 2's application was not geographically limited;
it was also intended to protect Blacks outside the covered jurisdictions. When the
Voting Rights Act was amended for the second time in 1975, Section 2 coverage was
extended to language minority citizens in all areas.

The continuing vitality of eion 2 depends upon an amendment, contained in S.
1992 and passed by the House in H.R. 3112, that would permit judicial findings of
Section 2 violations upon proof of the discriminatory "effects" or results of voting
practices. Recognition of an objective standard not dependent on proof of indious
motivation is critical to the efficacy of the Voting Rights Act because, as I have
stated, the most devastating forms of voting discrimination are not overt but facial-
ly neutral, often highly technical election systems.2

MSe- eg., United States v. Columbus Municipal Separate School District, 558 F.2d 228, 230 n.
8 (6th Cir. 1977), cert. denied 434 U.S. 101 (1978).19 An amendment to H.R. 3112 which would have changed the bailout provision as Sen. Grass-
lay proposes in S. 1976 was defeated on the House floor by a vote of 285-92; many House Repub-
licans opposed the amendment. 1981 Cong. Record, House of Representatives, H. 6948 (daily edi-
tion, Odobe 5, 1981).

3OThe same transfer of jurisdiction was proposed as a floor amendment to H.P 3112. It was
defeated by a vote of 277-132 with many Republicans voting to retain exclusive jurisdiction in
the Court here in Washington. 1981 Cong. Record aupra, n.19, H. 6996.2" The success of Section 5 is largely attributable to its incorporation of an "effects" test.
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The confusing and seemingly contradictory 1980 U.S. Supreme Court opinions in
City of Mobile v. Bolden, 446 U.S. 55 (1980) a constitutional challenge (not decided
by a majority of the Court under Section 2), threatens to obliterate the original
intent of Congress as it moved in 1965 to correct the effects of almost a century of
disenfranchisement of Blacks. By requiring proof of discriminatory purpose, a plu-
rality of Justices in Mobile cast doubt on not only the original intent of Section 2
but also the prevailing standards of evidence that had been required to prove the
denial or abridgement of a voting practice or procedure.2 2 Indeed, the standards re-
quired to prove a violation of the Constitution under the Mobile plurality opinion
are nearly impossible for victims of voting discrimination to meet. If applied to Sec-
tion 2, they would render it meaningless and would leave minority citizens in the
U.S. speechless and voiceless when they look to the courts for justice that is prom-
ised them under the Voting Rights Acts.

Under Mobile, the victims of discrimination must prove, in order to prevail in a
constitutional attack, that the challenged election practice was established or is
maintained with a discriminatory purpose. Direct evidence of discriminatory intent
is required. Challenges brought under Section 2 often, as in Mobile, might involve
laws that were passed decades ago, sometimes laws that were passed in the last cen-
tury. The burden of having to prove what was in the minds of legislators who
passed a law in 1980 is nearly impossible: it is a rare public official who will admit
publicly and on the record-or even put to paper-the racial motivation behind ono
of his bills. Rarer still might be the historical document, dated 1903 or 1921, that
told us the "real reason" behind a decision by the city council to opt for at-large
elections, or the "real reason" why the county commissioner precincts were drawn
the way they were. The federal court most familiar with such cases has noted this
dilemma.23

Indeed, "sensitivity" to the judicial system has grown increasingly sophisticated,
and racial motivations are diligently cloaked. Early in the recent redistricting proc-
ess in the Texas State Senate, an attorney pointedly warned members of the Senate
that statements made by the Senators would be subject to discovery in litigation.
Later, Senator Ogg, Chairman of the Subcommittee on Redistricting, told his col-
leagues: "We have to be very careful as to what we do and say, particularly prior to
these public hearings." 24

To require direct evidence of a kind that is rarely, if ever, available, in order to
prove a violation of what has consistently been held to be a fundamental right, is to
ask the impossible of victims of voting discrimination. It is also to ask these victims
to suspend any faith in the ultimate logic of the law or the viability of legal actions
to defend civil and constitutional rights. An observer has noted:

"'Inquiries into congressional motives or purposes are a hazardous matter ...
What motivates one legislator to make a speech about a statute is not necessarily
what motivates scores of others to enact it, and the stakes are sufficiently high for
us to eschew guesswork." H.R. Rep. No. 97-227, 97th Cong., 1st Sess., at 29 n. 97
(Sept. 15, 1981).

There is an unquestionable need for Section 2 to challenge methods of election
and voting practices which dilute and, in many cases, exclude, minority participa-
tion, and which are not subject to federal scrutiny under Section 5. For example, in
my own State of California at-large voting is used for most local city council and
school board elections, while at the state legislative and congressional levels district
lines have historically been gerymandered at Hispanics' expense. The result has
been a drastic under-representation of Hispanics at all levels of government with
less than half the percentage of Hispanic officials elected even in Texas.25 Yet, be-

" See, e.g., Nevett v. Sides, 571 F.2d 209 (5th Cir. 1978); Bolden v. City of Mobile, 571 F.2d 238
(5th Cir. 1978), rev'd 446 U.S. 55 (1980); Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en
banc), aff'd on other grounds sub nom. East Carroll Parish School Bd v. Marshall 424 U.S. 686
(1976)."3"We think it can be stated unequivocally that, assuming an electoral system is being main-
tained for the purpose of restricting minority access thereto, there will be no memorandum be-
tween the defendants, or legislative history, in which it is said, 'We've got a good thing going
with this system; let's keep it this way so those Blacks won't get to participate.' Even those who
might otherwise be inclined to create such documentation have become sufficiently sensitive to
the operation of our judicial system that they would not do so. Quite simply there will be no'smoking gun'." Lodge v. Buxton, 639 F.2d 1358, 1363 n.8 (5th Cir. 1981), cert. granted O.T. 1980
No. 80-2100.

",Evidence from Samon v. Upton, E.D. Tex. No. P-81-49-CA, summarized in post-trial brief
of intervenors Garcia and Rodriguez, pp. 36-38.

21 The State legislature is now at an all-time high of 5% Hispanics, while Hispanic comprise
only about 6% of local elected officials. We are, n stark contrast, 20% or more of the State's
population.
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cause the "smoking gun" of overt discrimination is rarely left visible in California,
and because for decades California politicians with an eye to their multi-ethnic elec-
torate have assiduously avoided open reference to ethnic considerations, we are le-
gall y powerless to sue successfully under the Constitution as inte rted in
Mobik 6 Likewise, consider the case of a jurisdiction which does not change but
continues to discriminate as it always has; such an election sstm would remain
beyond Section 5's reach. 7 Indeed, many jurisdictions which utilize at-large election
schemes and therefore need not reapportion every ten years can escape effective
review in this manner.' 8

There is also unquestionable need to amend Section 2 to clarify and assure the
meaning originally intended by Congress and therefore to give minorities a foot in
the door to political participation. The language and legislative history of Section 2
leave little room for dispute as to the intent of Congress in enacting this section of
the law. Attorney General Katzenbach testified in 1965 that Section 2 reached all
procedures with the "purpose or effect" of discrimination.

"I had thought of the word 'procedure' as including any kind of practice of that
kind if its purpose or effect was to deny or abridge the right to vote on account of
race or color." Hearings on S. 1564 before the Committee on the Judiciary, U.S.
Senate, 89th Congress, lot Sess., (1965).

Though the language of Section 2 does not specifically incorporate either an
intent or a result/effects test, in six other provisions of the Act, Congress did con-
demn "tests and devices" and "voting practices" used "for the purpose or with the
effect" of "denying or abridging the right to vote on account of race or color" (Sec-
tions 3(b), 3(c) 4(a), 4(d), 5 and 10(a) (iii)) (emphasis added). Proof of purpose in addi-
tion to effect was not required in any of these sections, and it cannot fairly be read
into the original meaning of Section 2.

S. 1992 would incorporate a "result" standard in Section 2 and thereby clarify theVoting Rights Act by specifying its adoption of pre-Mobile standards of evidence."
Using the result standard, victims of discrimination would be required to show "an
aggregate of objective factors, such as a history of discrimination affecting the right
to vote, racially polarized voting, discriminatory elements of the electoral system,
such as at-large elections, a majority vote requirement, a prohibition on single-shot
voting, and numbered posts which enhance the opportunity for discrimination, and
discriminatory slating or the failure of minorities to win party nominations." See
H.R. Report No. 97-227, 97th Cong. 1st. Sees., at 30 (Sept 15. 1981). This "totality of
circumstances" approach was endorsed by the U.S. Supreme Court in White v. Re-
gster, 412 U.S. 755 (1973), a landmark "dilution" decision severely eroded byMobile.

Critics of this amendment and this standard incorrectly contend that we seek to
enact a requirement of "proportional representation" of minorities in governmental
bodies. Clearly the standard outlined above requires far more than proof of lack of"proportional representation." At a minimum, minorities would have to show racial-
ly polarized voting together with other objective factors which effectively preclude
their participation in the political process or dilute the value of their vote. 0

The issue then, is not proportional representation, but equal access to the political
process. This does not guarantee that minorities will be elected to office; it does
guarantee that minorities who are barred from holding office or whose votes are de-
based because of their race or membership in a language minority group will have
legal channels through which to challenge their exclusion. By exclusion I mean far
more than an outright bar on voting or running for office. The Supreme Court has
consistently held that "the right of suffrage can be denied by a debasement or dilu-
tion of the weight of a citizen's vote just as effectively as by wholly prohibiting the

"6 See, Aranda v. VanSickk 600 F.2d 1267 (9th Cir. 1979), cert. denied, 446 US. 951 (1980),
where the Court required proof of intent in a case where Mexican Americans constituted about
45% of the City's population but had never been able to elect a single Mexican American to the
Citsy Council.

See, Beer v. United States, 425 US. 180, 18-39 (1976).
"8 The City of Lockhart, Texas, is such a jurisdiction. Although Lockhart is 55 percent minor-

ity (41 percent Mexican American and 14 percent Black), it never elected a Mexican American
to the [ocal governing board until 1978. In a case pending before the Supreme Court, Lockhart
contends that it can continue to use its discriminatory elation practices because the have not
changed. City of Lockhart y. United States, F. Supp. (D.D.C. No. 80-0864, July 80, 1981) (three-JUd court), a alpending, O.T. 1981 No. 81-802

" The sobe decision does not decide or preclude the application of an intent-or effects-
standard to Section 2. See, United States v. Uvalde Cons. InL chL Dit, 625 F.2d 547, 554 n.12
(6th Cir. 1980). The Supreme Court may address this issue in Lodge v. Buxton, supra.

90 See, City of Mobik v. Bolden, supra, 446 U.S. at 122 (Marshall J., dissenting).
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free exercise of the franchise." Reynolds v. Sims, 377 U.S. 533, 555 (1964); see also
White v. Regester, supra, 412 U.S. at 766.)31

Mexican Americans are excluded from the political process, by racially polarized
voting in combination with methods of election that minimize and, in many cases,
cancel out their votes. A result-oriented Section 2 is critical to our ability to address
this pervasive type of discrimination.

The prevalence of racially polarized voting cannot be over-emphasized. "It is a sit-
uation where, when candidates of different races are running for the same office,
the voters will by and large vote for the candidate of their own race." City of Rome
v. US., 472 F. Supp. 221 (D.D.C. 1979), aft'd, 100 S. Ct. 1548 (1980). When combined
with an otherwise neutral method of election, such as an at-large election, num-
bered posts, or majority-vote requirement, racially polarized voting can guarantee
that a minority candidate will not be elected, unless the candidate's race makes up
far more than half of the population.

Racially polarized voting in Texas extends throughout the state. Letters of objec-
tion to proposed voting changes under Section 5 of the Voting Rights Act are not
issued unless there is evidence of racially polarized voting. The85 letters issued
since 1975 bear witness to the prevalence of polarized voting.3 2 In addition, numer-
ous studies cf local Texas elections in which electors voted overwhelmingly for can-
didates of their own race in November 1981 were presented during a trial challeng-
ing the redistricting of the 23rd Congressional District in Texas.83

Legislation cannot change the way people vote; our hope in amending Section 2 to
incorrate an effects test is rather to give victims of discrimination a reasonable
and fair opportunity to challenge official election practices and methods of election
ado pted pnor to the Voting Rights or outside Section 5 jurisdictions which-when
combined with racial bloc voting--shut minorities our of the political process.

Congress has the constitutional authority-and the obligation-to clarify its origi-
nal aim in enacting Section 2 by amending the statute as 61 Senators have proposed
in S. 1992. This body is well within its power to amend the statute pursuant to its
authority to enforce the Fourteenth and Fifteenth Amendments. It "has the power
to enact legislation which goes beyond the specific prohibitions of the Fourteenth
and Fifteenth Amendments themselves so long as the legislation is appropriate to
fulfill the purposes of those constitutional provisionss 4 The Supreme Court was con-
fusingly splintered in Mobile. Only four Justices held that discriminatory motiva-
tion was required to prove a Fifteenth Amendment or Section 2 violation and that
the plaintiffs had not met that burden; one Justice held that the plaintiffs had met
the burden of proving intentional discrimination. One Justice held that the stand-
ard of proving a violation should be based on objective rather than subjective, moti-
vational factors. Three Justices dissented and agreed that the plaintiffs had met the
burden of proving intentional discrimination. One Justice reasoned that proof of dis-
criminatory effect is sufficient to prove a violation of this fundamental right. The
confusion brought about by these conflicting or, at fest, bewildering opinions results,
in words of Justice White, in leaving "the courts below adrift on uncharted seas
with respect to how to proceed on remand", 446 U.S. at 103 (White, J., dissenting).

It is up to the Senate now to set the course straight and to adopt the results/
effects standards for Section 2, as contained in S. 1992.35

BILINGUAL ELECTION REQUIREMENT"

The bilingual election requirements added to the VRA in 1975 have brought the
right to vote to uncounted numbers of non-English speaking U.S. citizens of His-
panic, Asian, Eskimo and American Indian descent who retain the right to vote as
their birth right. Long held as "a fundamental right because it is preservative of all

81 Although the plurality purported not to disturb this principle in its Mobile decision, Justice
White dissented because he felt that the "dilution" principle was being threatened. See iy of
Mobile v. Bolden, aupra, 446 U.S. at 102 (White, J., dissenting).

32 Of course, polarized voting, while the sine qua non of Section 5 objections, does not itself
invalidate submissions. A far larger number of submissions, approved by the Attorney General
on other grounds, has demonstrated racially polarized voting.

"Social scientists testified to the existence of racial bloc voting in elections for city councils,
county commissioners courts and justices of the peace in countries throughout the challenged
23rd Congressional District. Seamon v. Upton, E.D. Tex. No. P-81-49-CA, post-trial brief for in-
tervenors Garcia and Rodriguez, at pp. 13-24.

"4 HR. Rep. No. 97-227, 97th Cong. 1st Sees., at 31 (Sept. 15, 1981). The Supreme Court's deci-
sion in South Caolina v. Katzenbach, 883 U.S. 301, 325-327 (1966), is the original source of this
restatement of Constitutional authority.

3"Sen. Grassley's substitute, S. 1975, omits any amendment to Section 2 and would therefore
fail to meet this important need.
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rights," fthe right to vote had effectively been denied these citizens until 1975,
except in a handu of instances where federal courts had ordered bilingual elec-
tions81 and, the unique case of New Mexico, where the state's long tradition of bi-
linguabs m extended to the polling place.

An extensive hearing recorded established during the recent House hearings on
the VRA revealed that bilingual elections are cost-efficient, necessary and can beimplemented with ease by election officials. Leonard Panish, Registrar of
Voters in Los Angeles County, one of the largest election districts in the country,
has developed a system for providing bilingual election materials that is one of the
most efficient we have seen.

In the 1980 general election over 45,000 voters requested Spanish language mate-
rials in L.A. County; the cost to the county was 1.9 percent of the total election cost.
Figures like these forced Rep. Paul McCloskey, a long-time opponent of bilingual
elections because they were too costly, to concede during his testimony at the House
hearings that "It seems to me that it can no longer be argued that the cost is exces-
sive for the bilingual ballot. I do not make that argument."

Nevertheless, bilingual voting assistance was the subject of intense, extended
debate on the House floor during consideration of the Voting Rights Act. Yet two
amendments, one of which would have repealed all bilingual assistance-that is,
oral and written-and another, which would have repealed only the bilingual ballot
requirement, were defeated by margins greater than 2 to 1. Members of the House,
Republican and Democrat, were convinced overwhelmingly of the need for the bilin-
gual election requirements. The votes seemed to echo the words of House Majority
Leader, Jim Wright, who said during the debate, "We have never made a mistake
when we broadened the franchise."

THE MAWDF SURVEY

Bilingual elections have indeed broadened the franchise for Mexican Americans.
Yet bilingual elections were greeted with hostility by the public; unfounded charges
that they are not needed and that they will foster "cultural separatism," continue
to be made. In an effort to examine these charges, MALDEF conducted and exten-
sive survey, the preliminary findings of which I would like now to share with the
Subcommittee. The results of our survey will be published in final form in February
and with the permission of the Chairman of the Subcommittee submitted for the
record at that time.

Our study consisted, in part, of indepth interviews begun in December, 1981 with
749 U.S. citizens of Mexican descent who live in Eat Los Angeles, Bexar County
(San Antonio), and Uvalde County, Texas. The interviews reveal the extent of the
need and usage of bilingual voting materials, and the value of these materials to
Mexican American voters. We found that bilingual materials were particularly val-
uable to the elderly citizen, who, because of poor and often non-existent educational
opportunities when he'or she was a child, was never educated in English.

NEd FOR BIINGUAL VOTING ASSTANCR

The continuing need for bilingual voting assistance is demonstrated by the fact
that 16 percent of all respondents-all U.S. citizens-in our survey speak Spanish
only, and 83 percent requested that the interview be conducted only in Spanish, sug-
gesting that even though an individual may be bilingual, he or she may be most
comfortable speaking Spanish.
" Looki more closely at our respondents, we see that: 18 percent in San Antonio
spoak on y Spanish; 15 percent in East L.A. speak only Spanish; and 21 percent in
Uvalde, a rural county, 80 miles southwest of San Antonio speak only Spanish.

USAGE OF BLJNGUAL VOTING ASSISTANCE

The Voting Rights Act requires both oral and written bilingual assistance during
registration and voting. In addition to bilingual ballots, bilingual poll workers are
required to assist voters, many of whom are unfamiliar with the voting process be-
cause of their long exclusion frow it.

6 Yic Wo v. Hopkins, 118 U.S. 856, 370 (1886)SPuerto Rican O gamtion for Political Action v. Kusper 490 F.2d 575 (7th Cir. 1973) (Chica.
goMarquu v. Faicr, Civil No. 1447-78 (D.N.J. Oct. 9 1873, Ortiz v. New York State Board of

actions, Civil No. 74-455 (W.D.N.Y. Oct 11, 1974) (Bufalo, and Airon v. Tucker, 372 F. Supp.
764 (ED. Pa 1974) (Philadelphia).
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MALDEF's survey reveals that 26 percent of all respondents who voted in the
1980 general election received Spanish assistance and 23 percent of those who voted
used Spanish language materials when voting. The latter figure was higher for
Uvalde (33 percent) and lower for the urban areas (San Antonio: 18 percent; East
L.A. 12 percent).

The elderly in Uvalde accounted for the majority of those who used bilingual
voting assistance and materials in the 1980 general election. Seventy-four percent of
those over 65 years old used the Spanish language ballot in Uvalde, and 56 percent
took advantage of Spanish language oral assistance at the polling place.

VALUE OF BILINGUAL VOTING ASSISTANCE

According to our survey, 96 percent of Mexican American voters think it is a good
idea to provide help in Spanish for registering and voting. Those over 65 years old
in Uvalde are unanimous on this issue. Perhaps more revealing are the following
figures:

35 percent of all respondents would be less likely to register if there was no one to
helg Spanish (among those over 65 years, 44 percent agreed with this statement),

3 pe rcent of all respondents would be less likely to vote if there were no ballot in
Spansh (among those over 65 years, 43 percent agreed with this statement).

Again, the elderly in Uvalde seemed to be among the most enthusiastic support-
ers of the bilingual provisions. Sixty-four percent said they would be less likely to
register if there were no one to help in Spanish; 64 percent said they would be less
likely to vote if there were no ballot in Spanish.

I look forward to presenting to the Subcommittee the results of our completed
survey and hope that they, along with other testimony you receive on this issue,
will lay to rest many of the misconceptions that have surrounded the issue of bilin-
gual elections and caused confusion and often hostility in the minds of legislators
and the public.

One of the most frequent questions asked on this subject is, "If they're citizens,
why don't they speak English?" I would like now to turn to some of the reasons why
there are significant numbers of U.S. citizens who do not speak English and for
whom bilingual election assistance was intended.

The inability of many adult Mexican American citizens who were born here or
came here as young children to speak English is a direct consequence of the denial
of eductional opportunities to them as children. Many Mexican American children
have been denied a chance to learn English by virtue of their confinement, as a
result of de jure segregation practices to predominantly or completely Mexican
American schools, known colloquially as "the Mexican schools." Federal co,.rts have
recently found such segregation in dozens of localities across the state of Texas.
Early last year, a federal judge who surveyed this sorry record has twice concluded,
in separate decisions, that the State of Texas has practiced intentional discrimina-
tion against Mexican American students on a statewide basis.38 In many of these
cases, the former existence of one or more "Mexican schools," expressly maintained
to isolate Mexican American students in Spanish speaking schools, was proved. In
January 1981, a Federal Court found that "the 'Mexican schools' were invariably
overcrowded and were inferior in all respects to those open exclusively to anglo stu-
dents." 3 9 The decision goes on to say that "There can be no doubt that the princi-
pal purpose of the practices described above was to treat Mexican Americans as a
separate and inferior class."

Nor is the history of segregation of Mexican Americans into separate schools lim-
ited to the State of Texas. A federal court struck down intentional segregation of
Mexican Americans in Orange County, California in 1946,40 and another did like-
wise in Oxnard, California in 1974.41 Federal courts found that Arizona school dis-
trictshad intentionally segrg ated Mexican Americans in cases from Tolleson, Mari-
copa County,42 and Tucson.4 And the same segregation has been found in Colora-
do s largest district in Denver.44

38 United States v. State of Texas (Gregory-Portland ISD), F. Supp. (E.D. Tex. 1980),
U.S. v. State of Texas (Biial Education), F. Supp. (E.D. Tex. 1981).

39 US. v. Texas (Civil Action 5281, January 9, 1981).
40 Mendez v. Westminster School Dist., 64 F. Supp. 544 (S.D. Cal. 1946), afld 161 F.2d 774 (9th

Cr. 1947).4 1 Soria v. Oxnard School District, 488 F.2d 579 (C.D. Cal. 1974), F.2d - (9th Cir. 1974).43 Gonzalez v. Sheely, 96 F. Supp. 1004 (D. Ariz. 1951).4mMendoza v. Tucson School Dist. No. 1, F. Supp. (D. Ariz. 1978), aff'd 623 F.2d 1338 (9th Cir.
1980).

44Keyes v. Denver School Dist. No. 1, 413 U.S. 189 (197-).
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The eradication of discriminatory educational practices will not automatically
produce well-educated, well-adjusted students. In Texas, for examples:

While many of the overt forms of discrimination wreaked upon Mexican Ameri-
cans have been eliminated, the long history of prejudice and deprivation remains a
significant obstacle to equal educational opportunity for these children. The deep
sense of inferiority, cultural isolation, and acceptance of failure, instilled in a people
by generations of subjugation cannot be eradicated merely by integrating the
schools and repealing the 'No Spanish' statutes .... The severe educational diffi-
culties which Mexican American children in Texas public schools continue to expe-
rience attest to the intensity of those lingering effects of past discriminatory treat-
ment. 45

The effects of educational policies such as the ones we have worked to eliminate
can be seen most clearly in statistics which characterize our population, particularly
older Mexican Americans. I would like to submit for the record two tables which
examine educational achievement levels for Hispanics and non-Hispanics Only 7.1
percent of all Mexican Americans 65 years or older have completed four years of
high school or more compared to 38.6 percent of all non-Hispanics. These figures
improve considerably for younger Mexican Americans. Fifty-one percent of Mexican
Americans between 25-29 years old have completed four years of high school or
more. Yet, this figure is shockingly low compared to non-Hispanics in this age
group, 87.1 percent of whom have had four years or more of high school.

Using another measure, again, older Mexican Americans are the least well-edu-
cated of any group of Hispanics and fall far below the educational achievement of
non-Hispanics. Sixty-five percent of Mexican Americans 65 years or older have had
less than five years of school compared to 8 percent of non-Hispanics. Younger
Mexican Americans, those between the ages of 25 and 29, fared much better than
their parents and grandparents but fell significantly below their non-Hispanic coun-
terparts. More than seven percent of Mexican Americans in this age group had
fewer than five years of school, compared with non-Hispanics, who accounted for
only .6 percent of those with fewer than five years of school.

When Congress enacted bilingual election requirements in 1975, it did so based on
a series of judicial findings which can be summarized in this decision in Torres v.
Sach"

"In order that the phrase 'the right to vote' be more than an empty platitude, a
voter must be able effectively to register his or her political choice. This involves
more than physically being able to pull a lever or marking a ballot. It is simply
fundamental that voting instructions and ballots, in addition to any other material
which forms part of the official communication to registered voters prior to an elec-
tion, must be in Spanish as well as English, if the vote of Spanish-speaking citizens
is not to be seriously impaired."4

Also significant was the Seventh Circuit affirmation of the lower court holding in
Puerto Rican Organization fur Political Action v. Kusper, which found that "if a
person who cannot read English is entitled to oral assistance, if a Negro is entitled
to correction of erroneous instructions, so a Spanish-speaking Puerto Rican is enti-
tled to assistance in the language he can read or understand."4? Based on this deci-
sion and others brought on behalf of Puerto Ricans under Section 4(e), which was -
part of the original Voting Rights Act, bilingual elections have been conducted in
Now York, parts of New Jersey, Philadelphia and Chicago since the mid-1970's.

Senator Hayakawa and other opponents of bilingual elections have alleged that
bilingual election materials discourage non-English speaking U.S. citizens from
learning English. When Congress enacted the bilingual provisions in 1975, this issue
was considered. The House Judiciary Committee concluded that the purpose of bilin-
gual election assistance--or its absene-was not educational:

'TJo be sure, the purpose of suspending English-only elections and requiring bilin-
gual elections is not to torrent the deficencies of prior educational inequality. It is
to permit persons disabled by such disparities to vote now. [Bilingual elections] are a
temporary measure to allow such citizens to register and vote Lnmediately; it does
not require language minorities to abide some unknown, distant time when local
election agencies may have provided sufficient instruction to enable them to partici-
lte m eanin guyin an Eng_*h-only election."

45 U v. Tex= (Bilingual Education) p14
47 Torr v. Socks, 78 Civ. 3921 (S.D. N.Y. July 25, 1974, Slip Opinion at pp. 6-71).
4"Puto Rien Orunication for Political Action v. Kus£eir, (490 F. 2nd 67, 580(7th Cir. 1973).
4U.& House of Representatives, Judiciary Committee Report on the Voting Rights Act, p. 26,

19%6.
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I would only add that when this Congress suspended the use of literacy tests in
1965, it did not send out a message advocating illiteracy. It was not suggested that
any person should be satisfied with not knowing how to read or write. Similarly,
bilingual election materials do not limit the primacy of the English language. To
the contrary, they stimulate interest and participation in a system in which voters
felt they have a voice. This feeling of belonging further stimulates and encourages
active citizens to improve their English language skills.

In the meantime, Spanish speaking citizens have ample opportunity to become in-
formed voters through our extensive Spansih language media. Today there are 139
Spanish language radio stations throughout the country, thirteen Spanish-language
television stations, eight Spanish daily newspapers and scores of weekly and bi-
weekly newspapers and magazines. The Spanish International Network has a night-
ly broadcast each night from Washington, D.C. In San Antonio and Uvalde, 70 per-
cent of the respondents in our recent survey said they watched Spanish language
television and 68 percent said they listened to Spanish language radio. More than 50
percent tune into the Spanish media more frequently than the English media.

CONCLUSION

Hispanics and other language minority citizens have had the protections of the
Voting Rights Act for only seven years-a short time in which to remedy genera-
tions of purposeful exclusion. But in that short period of time, we have begun to
enter the mainstream of American political life, not without obstacles but with the
protective shield of the Voting Rights Act. Now is not the time to diminish these
protections and retreat from the national commitment to minority voting rights em-
bodied in the Voting Rights Act of 1965 and reaffirmed in 1970 and again in 1975.

I urge the Subcommittee and the full Senate to support S. 1992 without amend-
ment.
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Table 1.09.-Percent of Hispanic and non-Hispanic population aged 25 years
or oldet, who completed 4 years of high school or more, by
age catsory and subgroup: March 1978

Hispanic subgroup
Ag. matepry 'Non. ToWa Mexican Puerto Oua ther-ipai H4&pnic Amnica Rka Cbn .pn

Total., 25ye a
and over .... 67.1 40.8 34.3 36.0 49.1 58.5

25-29 years...... 87.1 S6.6 S1.3 S2.1 0 74.5
30-34 yrs..... . 84.4 50.1 44.1 43.7 * 67.8
35-44 years ...... 76.9 44.2 37.2 35.2 $7.8 62.7
45-64 years ..... 62.7 30.3 21.4 26.0 40.9 $1.1
65 yarsand over. 38.6 17.3 7.1 * 34.9 28.3

Nr sun t no shown w animate is less than 20.000 p ass.
SOURCI: U.S. Dqpm6 of Coimeo, Butl of the Cnua, Powa o/Spomth a-#& e

tihe t/ahd ,Aer MwcA IM5. Cunmau Popustion Rewps Series P.20. No. 339, IM97.

Table I.l0.-Pelcet of Hispanic and
years or older, with less
c2-ory and subgroup:

non-Hispanic population aged 25
than S years of school, by pge
March 1978

SHispanic subgroup.
A Non. ToWal Mexicn Puerto Cuban Ot

HispaIC Hispanic Anmcan Rican Hsai

Total, 25 year
and over. .. 3.0 17.2 23.1 15.0 9.3 5.9

25-29 yeart. .. .6 5.7 7.6 4.3 * 1.0
30-34 years. . . 6 9.6 12.6 8.2 * 3.5
35-44 Yeas.. .. 1.1 11.2 15.9 12.4 2.2 1.7
45-64 years . 2.7 24.9 34.3 23.0 10.2 9.3
65 yew.ar. . 8.7 45.0 65.4 * 20.5 19.2

*PeCt not sho where esUte i les tha 20,000 patme.
SOURCI. U.S. euat of Co rmo re, wn* of Lhe CMM, P el Of SPM6* QsjVW in

he Sre tmw Mwh IM Cwm PorpUIo. Rep oSaa .mP0. Ho. 339. 1I.

93-758 0 - 83 -- 21
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Senator HATCH. Our final witness today-and we apologize to
you for it has been a marathon session, is Ruth Hinerfeld, who is
president of the League of Women Voters. I assure everybody that
tomorrow we are going to limit witnesses in total time on both
sides of this issue. We cannot spend this time every day, but I felt
today was particularly important, meriting additional time-to es-
tablish the groundwork for this debate.

We are delighted to have you here, and we look forward to your
testimony at this time.

Senator KENNEDY. May I also join in welcoming you? I have had
a good opportunity to meet with the league in recent days. They
are very, very actively involved in the Voting Rights Act matters.
You are a credit to the organization for making the efforts you

--have on this issue.
Senator HATCH. Proceed, Ms. Hinerfeld.

STATEMENT OF RUTH J. HINERFELD, PRESIDENT, LEAGUE OF
WOMEN VOTERS OF THE UNITED STATES, ACCOMPANIED BY
SALLY LAIRD, DIRECTOR, LEGISLATIVE ACTION DEPARTMENT
Ms. HINERFELD. Mr. Chairman and Senator Kennedy, I am Ruth

Hinerfeld, president of the League of Women Voters of the United
States. With me today is Sally Laird, who is the director of our
Legislative Action Department.

May I begin by requesting your permission to submit my full tes-
timony for the record?

Senator HATCH. Without objection, we will put your full state-
ment in the record.

Ms. HINERFELD. Thank you.
We appreciate this opportunity to present the views of our mem-

bers about the Voting Rights Act and S. 1992, the Voting Rights
-Act-*mendments of 1981.

Ours is an organization whose very existence is based on citizen
participation in government and especially on expanding and pro-
tecting voting rights. The league was established, in fact, by women
who had finally won the battle for female suffrage in 1920, and
league members today are as committed as they were at that time
to making the right to vote a reality for all citizens.

I come before you in support of S. 1992, the bill that as H.R. 3112
was passed by the House with such an overwhelming majority that
there can be no doubt of the widespread support it commands in all
regions of our country. And I come before you to remind this sub-
committee of the range of remedies that S. 1992 provides and some
of the problems it addresses.

We support those remedies. We support extension of section 5
and believe that the proposed bailout provisions are both tough and
fair, and should not be weakened. We support extension of the bi-
lingual elections provisions to assure that all eligible voters have
access to the ballot.

We support the language in section 2 of the bill that, in effect,
provides that both existing and new acts of voting discrimination
be held to the same results standard of proof; and let the record
show that we supported that language in our House testimony last
May.
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Furthermore, the league believes that S. 1992, as it stands and as
it was so unequivocably endorsed by the House of Representatives,
is both workable and effective.

The purpose of my testimony is to share with you examples of
discriminatory attitudes and practices as told to us by our local
leagues in covered jurisdictions. Based on their findings, those
leagues have concluded that their local governments are still un-
willing to recognize or accept the concept of full participation of
minority citizens in the political process.

Their findings attest to the fact that the Voting Rights Act and
section 5 coverage must continue to play a major role in our elec-
tions system in order to remove subtle and invidious barriers to ef-
fective minority representation.

I would particularly like to point out to the subcommittee that
our findings substantiate many of the criteria in the proposed bail-
out procedures contained in S. 1992.

We surveyed local leagues in areas covered by section 5 to deter-
mine the manner in which voter registration and voting is conduct-
ed in their communities. Based on their information, we have
reached the conclusion that the persistence of discriminatory prac-
tices and attitudes toward registering minorities in covered juris-
dictions still inhibits progress toward the goal of full minority polit-
ical participation.

These practices and attitudes are indicative of a climate that is
still hostile to the idea of minority participation and representa-
tion. They are also indicative of the continuing need for special
protections to preserve the fragile gains made in minority registra-
tion and voting.

Leagues in covered jurisdictions report that barriers to registra-
tion remain high. Inconvenient registration times and places, lack
of outreach to minority communities, and unwillingness on the
part of registration officials to cooperate or work with community
groups, or voluntarily take steps to make registration more conven-
ient and accessible continue to discourage minority registration.
These practices work hardships on all potential voters, but the
hardships fall most heavily on the minority population which is
more likely to be poor, transient, and undereducated.

One does not need to be black nor a member of a language mi-
nority to recognize the latent hostility of some officials to minority
registration and political participation. Patronizing treatment and
laggard service are all too familiar tactics for discouraging minor-
ity citizens from registering and voting. Let me give you two exam-
ples.

The first one involves the obstructive attitudes minorities often
encounter in the registration process. The League of Women
Voters of New York City told us that in New York, minority
groups that request quantities of the voter registration forms for a
planned registration drive report that the board of elections is un-
willing to cooperate with them or comply with their request. Yet, a
telephone ad rom the League of Women Voters usually suffices
to obtain the form.

The second anecdote is an example of the kind of subtle harass-
ment common in the voting process. This incident was reported to
us by the Edinburg-McAllen, Texas League of Women Voters as
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follows: "In north Mission [Texas], the business manager of the
school district ordered onl one [voting] machine, even though the
turnout was predicted to be high. That machine was filled up by
3:30 p.m. For about 45 minutes, until another machine was brought
in, voters were not able to vote in the school election. The election
.udge for the school told us all the trouble started last year when
'those Mexicans started to vote." Too many election judges and
clerks are untrained and racist; they are not cooperative; in some
cases they don't know enough about Spanish pronunciation and
spelling to find names of minority people on the registration lists.
Training sessions are not mandatory and are pretty much of a jokeanyw,?'_

L ues also reported that even when local election officials are

empowered by State law to authorize deputy registration, institute
Saturday or evening registration hours, or set up satellite registra-
tion sites, all steps that would make registration easier and more
accessible to minorities, they rarely choose to exercise this option.

While such examples may not be express violations of the act, I
have cited them in order to convey to you a sense of the climate in
which voter registration is administered in covered jurisdictions de-
spite the act's protections.

The factors which contribute to this climate are very important
in considering whether or not a community is indeed ready to'come
out from under the protection of section 5. Violations of section 5
do occur, of course, yet section 5 continues to serve a positive func-
tion in protecting minority voting rights, as illustrated by recent
events in De Kalb County, Ga. In that county, the board of elec-
tions has persistently acted to restrict the registration of minority
citizens, contrary to the purposes of the Voting Rights Act.

When we testified before the House Subcommittee on Civil and
Constitutional Rights last May, we described in detail one such in-
cident. For several years, the league and other citizen groups--
most notably the NAACP-have conducted registration drives in
De Kalb-County. Those drives, conducted in more accessible loca-
tions and at more convenient times than registration provided by
the county board of elections, have resulted in significant increases
in voter registration.

For example, league volunteers registered over 1,300 citizens at 4
major shopping centers on 1 day, February 2, 1980, while only 2,700
were registered at the 115 established county sites in the whole
month of January of that year.

During the 1980 general election year, the board of elections
abruptly discontinued its practice of authorizing the League and
other civic groups to reister voters in such places as supermarkets
and libraries. This policy change had the effect of making voter
registration less accessible, particularly to minority citizens.

The De Kalb County board of elections, in defiance of section 5 of
the Voting Rights Act, had failed to submit this change in policy to
the Department of Justice. The D Kalb County League of Women
Voters and the De Kalb County chapter of the NAACP filed a law-
suit and in June, 1980, obtained an injunction based on the pre-
clearance violation. When the board finally submitted the change,
the Department of Justice rejected it, and the board rescinded its
policy.
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When we testified before the House subcommittee in May, we be-
lieved, as did the De Kalb league, that this was the end of the
story. We were wrong. In September, 1981, the county board came
up with a new restriction on registration drives by civil organiza-
tions. This new policy would permit these organizations to continue
conducting their registration drives in election years but would no
longer allow them to conduct drives in off-election, odd-numbered
years.

But registration lists are purged in odd-numbered years, and
civic groups have been highly successful in registering and reregis-
tering voters during these years. As an example, over 3,800 voters
were registered during a 3-month period in 1981, 3,000 of them
black voters. The proposed change has been submitted to the De-
partment of Justice, and the De Kalb County League of Women
Voters has filed a lengthy objection.

The De Kalb County story illustrates our major point, which
bears repeating. Even in the area of voter registration, where we
know that the greatest progress has been made, it is coverage by
section 5 that protects and preserves those gains. Without it, the
changes in De Kalb County and probably a number of other dis-
criminatory changes in policy, practices, and procedures would go
into effect.

The league believes that the best argument for retaining the
act's highly effective administrative enforcement mechanism is the
remarkable success it has had in increasing minority registration
and removing many of the barriers to minority political participa-
tion.

Although the statistics show progress, they also show that there
is still a long way to go before all traces of the discriminatory sys-
tems of the past are erased. If increased registration rates are to be
meaningful, they must go hand-in-hand with increased participa-
tion in all facets of political life.

I would like to quote the League of Women Voters of Georgia,
which said.

The Voting Rights Act has been the most far-reaching, beneficial piece of civil
rights legislation that has come along in recent history. It must be extended. We are
being dragged, kicking and screaming, into the 20th century, but there can be no
other way of doing it. Attitudes toward blacks have not changed. We still have a
long way to go to educate the electorate and remove the fears of the blacks, whose
jobs-may depend on the degree of political activity they engage in.

Adding my own words to those of the Georgia league, in closing,
I must emphasize the league's belief that at a time when many cov-
ered jurisdictions are still marked by racially polarized voting pat-
terns, unequal and inconvenient registration opportunities, and
persistent attempts by State and local officials to make discrimina-
tory changes in voting and election procedures, there is little evi-
dence that covered jurisdictions are ready to accept full minority
political participation without the effective protections of the act s
special provisions. Those that are ready, those that do not continue
to discriminate, those that do remove barriers to voting and elec-
tion participation, those that engage in outreach activities to make
registraton i voting more accessible to minority citizens, will
meet the criteria set forth in the bail-out section of S. 1992.
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S. 1992 will provide a strong, positive incentive to many jurisdic-
tions covered by section 5 that wish to comply fully with the letter
and the spirit of the Voting Rights Act.

Senator HATCH. Thank you, Ms. Hinerfeld.
In your testimony before the House Judiciary Committee, you in-

dicated the support of the League of Women Voters for a 10-year
extension of preclearance. The House instead chose to make those
provisions permanent. What is the league's present position with
reward to these provisions?

Ms. HINR . Yes, Mr. Chairman, we supported a 10-year ex-
tension at that time and had aio position in support of bail-out pro-
visions at that time. I believe that in our mind, as in perhaps the
minds of many others who have developed this legislation, one was
the corollary of the other.

When we saw that it would in fact be possible within a reason-
able period of time for jurisdictions under coverage to bail out if
they met fair and effective criteria, we then recognized that the
need for the 10-year time period had been obviated by the fact that
the provision for bailing out was meeting that need.

Senator HATCH. In your statement you state that the Voting
Rights Act is still needed because of "continued threats to minority
voting rights." This is illustrated by the fact-and I will quote you
again-"that minorities remain under-represented" on elected
bodies at all levels of government." How is this under-representa-
tion evinced, in your view?

Ms. HmunqRm. In the full statement we have submitted, we
have citations by individual leagues who are of course speaking to
the situations in their communities. They are most familiar with
the size of the representation of minorities on their local governing
bodies, be they school boards, town councils, or whatever, and the
size of the minority population. I think they are drawing conclu-
sions from that that continued protections of the act are still neces-
sary for the next stages of political maturity in terms of minority
political participation.

In other words, the doors to political participation perhaps have
been opened by voting registration, which has been made more
equitable and accessible, but the next steps we have begun to see
happen-and those next steps are, I think, logical next steps-will
be increased representation in the full political life of a jurisdic-
tion.

Senator HATCH. How, precisely, will we know when minorities
are no longer under-represented?

Ms. HmzRmwi. Mr. Chairman, I do not think that there is any
single formula whereby this determination can be made. Of course,
it is a question that will depend on the particular community and
the situation in the community, and a whole host of consider-
ations-the full range of the kinds of things that will have to be
taken into account under section 2, which I believe is what you
were speaking to, when determinations under section 2 are made.

Senator HATc. There was a fairly common understanding with
regard to the House debate that any vote for any amendment to
the revised CivilRights Act on the House floor was considered a
vote in opposition to civil rights. What is your position on this in
the context of the present Senate debate? AsIview your state-
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ment, you are at least somewhat flexible with respect to changes
and modifications of the House bill. I hope it will not be billed as a
legislative matter where any and all changes in the Senate bill will
be considered "wrong" votes.

Ms. HINERFELD. I think I will have to comment on our view as to
what is right and what is wrong here. If my statement conveyed to
ou the impression that we are open to modifications in the House
ill, then my statement misrepresented our view.
Senator HATCH. In other words, you do not think any amend-

ment in any way, shape, or form, is acceptable, or do you believe
that any vote for any amendment to the bill is a vote against civil
rights?

Ms. HINERFELD. I will not be that doctrinaire or arbitrary.
Senator HATCH. That was the attitude on the House side, by the

way.
Ms. HINERIrELD. But I will say that in terms of the main provi-

sions that we discussed-the provisions that are primarily at issue,
the provisions that I have just cited in my testimony-we will un-
doubtedly look not very kindly on any attempt to modify what the
House has done.

Senator HATCH. The express constitutional justification for pre-
clearance procedures in section 5 in the case of South Carolina v.
Katzenbach was of course the existence of extraordinary conditions
in the South. Do these "extraordinary conditions" continue to exist
today? And, I might just ask as an extension of that, how will we
know when they no longer exist?

For instance, I have heard some southern Senators and Congress-
men say that in their States they do not believe these extraordi-
nary conditions continue to exist. How long will the South have to
be subject to the will of the rest of the country with regard to the
Voting Rights Act?

They have also interpreted the present bailout as providing no
opportunity to bail out at all, because its requirements are so strin-
gent that there is in reality little way that any community could
bail out once they come under the onus of section 5.

My question is, do you know of any extraordinary conditions that
continue to exist today such as those that were considered in the
Katzenbach case?

Ms. HINERFELD. The extraordinary conditions that existed at that
time, of course, are not the conditions that exist today, and I think
we are all grateful for that fact.

However, it was the intent of my statement today to indicate
that, while those conditions of the bad old days no longer prevail,
we have a new set of conditions which, while not as overt, not as
blatant, not as-well, I guess I would have to use the word "ob-
scene" in political terms-as they were at that time, certainly do
present obstacles to full minority participation and are in need of
correcting.

If I may add a footnote to what you said about the conditions in
the South and covered jurisdiction, coming from the State of New
York -as I do, I think I would have to remind you that New York
City itself is covered under section 5, and it is not only the South
that remains under section 5 coverage.
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Senator HATCH. Of course some of these people feel that there is
much more discrimination in areas of the North than there is in
the South. Whether that is true or not I cannot say, but some of
them feel very deeply that the very people who are imposing what
they consider onerous obligations on them come from areas of the
country where the conditions are just as bad if not worse. I cannot
be the judge of that. All I can say is that those are the arguments
that I hear on both sides of this issue.

Although New York may be covered in part, there are of course
many other jurisdictions where much discrimination exists that are
not covered.

Ms. Hniwm. I agree with you that I cannot judge that. Just
for the record, it is not all of New York City. It is a limited number
of boroughs in New York City.

Senator HATCH. Maybe it should cover all of New York City.
Ms. HIawma. That is not for us to decide right now.
I would like to return, however, to your question of how you

know when it is time to bail out. How do you know when we have
reached what you have characterized as perhaps a state that is
very difficult to reach?

Senator HAicH. Can it be reached at t point?
Ms. Hnmwzw. We think it can be reached. As I indicated, we

believe that the bailout- provisions, which would insure that the
kind of thing that entailed coverage in the first place is no longer
occurring and has not occurred for 10 years, are fair. They are
tough; they are intended to be tough.

Senator HATCH. I think they are impossible. I am not saying that
preclearance should not be there because, as you- must have no-
ticed, my argument is with section 2. I am for a simple extension of
the bill.

Think the changes in section 2 are very bad, and I think there
are other inadvisable changes too, but I think section 2 is a particu-
larly bad provision. I think it is particularly detrimental to the
entire country, not just the South. Even if it only applied to the
South, I think that the way section 2 is rewritten by this particular
bill is not only unconstitutional but reprehensible.

Its constitutionality is predicated upon the same theory as the so-
called "Human Life Bill," opposed by so many constitutional ob-
servers.

It is amazing to me that the very same people now, because it
personally pleases them or appeals to their sense of social justice,
want to overrule a Supreme Court decision which seems to be
based in the law that has always existed in this country and yet
find so much fault with others who want to do the same on other
issues. I find fault with both positions, to be honest with you.

Mo. Hn~mwrL. Mr. Chairman, I have neither the legal back-
ground nor the inclination to debate you on-

Senator HAicH. I do not want a debate, I just want your ideas.
Ms. Hnwzw. On the Supreme Court interpretation and the re-

lation of this proposed legislation to that interpretation. However, I
think that what both my predecessors here on this stand, Benjamin
Hocks and Vilma Martinez, said would represent my point of view
very well.
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Coming back to your point on bailout, I understand that among
the witnesses who will be before you, there will be someone who
will-make a presentation based on examination of the situation in
covered jurisdiction which will ascertain those jurisdictions which
are probably ripe for bailout right now, and will so cite them.

Senator HATCH. I will be very interested in that.
In your testimony you discuss in some detail the sort of subtle

discrimination, or nonovert discrimination, which still exists in the
country, but you make no reference to the continued existence of
the sort of overt and explicit discrimination against which the act
was originally directed, except that in your answers you have indi-
cated those conditions no longer exist.

Just to be sure on that point, do you know of any incidents in
recent years of persons who have actually attempted to register
and been denied that right or of persons who have actually at-
tempted to vote and who have been denied that right? Do you
know of any specific instances in those two areas?

Ms. HINERFELD. I know of no instances because that kind of overt
practice is what was outlawed by the act, and the fact that such
instances do not come to my mind is, I think, a ringing endorse-
ment for the success in bringing us to where we are today.

Senator HATCH. Does that mean that we now have to go far
beyond where present law currently is?

Is. HINERFEZLD. Mr. Chairman, again I would have to reaffirm
what Benjamin Hooks said before me-that in his view and in ours
as well, what S. 1992 purports to do is not take us well beyond
where we were in forging new grounds in terms of the extension of
rights where rights were not intended to be extended by the Voting
Rights Act of 1965.

What it does is try to keep us where we are today and hold us in
a pattern whereby future progress and the prevention of remission
to the practices of the past is possible.

Senator HATCH. The thing that bothers me on this issue, is the
assertion that it is all right for certain interests to advocate over-
ruling Supreme Court decisions, but it is not all right for other in-
terests to advocate that same course of action. There are not two
sets of constitutional theory based upon the "progressiveness" of
the Supreme Court decisions in question.

You speak about direct and indirect evidence of discriminatory
effect on page 3 of your testimony. Could you give me some illus-
trations of each category of evidence-for instance, some examples
of direct evidence of discriminatory effect and indirect evidence of
discriminatory effect? I am not sure that I understand either con-
cept.

Ms. HINERjFED. I think that was perhaps a paraphrasing of the
terms "intent" and "result" in terms of the rules of evidence.

Senator HATCH. On page 5 of your testimony you allude to "won-
drous tales of discrimination" including instances of voting regis-
trars asking potential voters to interpret constitutional provisions.
I am a little bit confused on that. Are you still suggesting that this
is takingplace, and, if it is, where is it taking place?

Ms. H mu F . No, you are citing the example given by one of
the leagues. It was the Norfolk-Virginia Beach, Va., league. What
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they were talking about in that instance-and I think a careful
reading would reveal that-was what had been true in the past.

Senator HATCH. In the past-I see.
Ms. HINERFELD. Yes. And contrasting that with that--
Senator HATCH. So you are not claiming that this is presently

the case?
Ms. HiNERFELD. No, no.
Senator HATCH. OK. You speak at length about what you refer to

as psychological pressures facing potential voters. You observe for
example that "persons in low income projects are fearful of regis-
tering to vote because they feel information obtained will be given
to the housing authority and the Department of Social Services."

I have to admit, I am personally sorry that these psychological
circumstances exist, as I am sure that they do, but what is the rel-
evance of that to the legislative debate that is now taking place?

Ms. HINERFELD. That of course is one of the examples of the kind
of subtle harassment that potential registrees and voters face.

I think that for somebody like you, Mr. Chairman, or like me,
where we might go to register would not be of any consequence.
We are not intimidated by official places; we are not intimidated
by neighborhoods where we do not feel welcome. But as we try to
state in the cases we cited, for many of these people for whom reg-
istering to vote can be something of an act of courage, certain
places are considered so inhospitable that they are afraid to appear
in them and they are afraid to be registered by certain people that
they perceive might be misusing a list of names.

Senator HATCH. I agree with you. I feel sorry that such psycho-
logical pressures exist or that they continue, but what precisely
can the Voting Rights Act, or any law for that matter, do to allevi-
ate these unfortunate psychological pressures?

Ms. HINEIFELD. Again, here we have a possibility of a situation
where in any given jurisdiction the site of places for registration or
voting might be changed-for example, from the schoolhouse to the
county courthouse, from private homes to the jailhouse, which may
not be an accurate example, but that is the kind of thing that can
happen and can be as effective a deterrent to voting participation
as saying, "OK, let's see you interpret this section of the Constitu-
tion before you vote."

Senator HATCH. Many of the violations of voting rights that you
describe as being "subtle" are, in my opinion, indeed so subtle that
I am not even sure that I understand the theory under which they
constitute discrimination, even under your own attempts at defini-
tion in your statement.

What, for example, is wrong with the laws in Pima County, Ariz.,
that require deputy registrars to maintain and keep copies of a
record of the voters they register? And what is wrong with their
laws requiring proof of naturalization for persons born outside of
the United States? Is there something wrong with either of those?

M. HINERFELD. We did not cite those examples as illustrations of
practices where there is something wrong, Mr. Chairman. We cited
those as an illustration of a situation where changes were made
without their being submitted to the Department of Justice under
preclearance requirements and thus violating those requirements.
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Senator HATCH. You state, "For many minorities, registering to
vote is not worth the effort when it does not result in increased mi-
'nority representation." Frankly, I have always thought that there
were other incentives for free persons to vote in a free society, but
let me accept your premise for a moment.

Is it constitutionally required, in your view, that in order to en-
hance incentives for these individuals, we increase the numbers of
minority representatives? Is that what you understand the Consti-
tution to demand?

Ms. HINERFELD. No, of course the Constitution does not outline
that as a necessity, but I think, Mr. Chairman, the problem we get
into in this kind of situation is looking at hypothetical cases where-
by we try to define, almost to the point of absurdity, where the line
lies between what is considered the right kind of representation
that would satisfy requirements under section 2 and what section 2
really purports to try to do.

I think we tend to forget that we are dealing with situations that
have been so bad in the past that we have had to secure the strong-
est kind of legislation to correct them, and we are now at the point
in time where, indeed, it might be perceived by a member of the
minority community that if in fact the system keeps being juggled
around, through gerrymandering or whatever process, to deprive a
minority population of a minority representative in ways, as I say,
contrived to accomplish just that purpose, clearly that is a disin-
centive to anyone to participate in the political system.

Senator HATCH. I do not disagree with you where they are con-
trived or where there is an intent to discriminate; there is no ques-
tion about it.

We appreciate your coming. I think, with that, we will recess
these hearings until tomorrow. Thank you so much for coming; we
appreciate having you here.

Ms. HINERFELD. All right. Thank you.
[The prepared statement of Ruth J. Hinerfeld follows:]
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PREPARED STATEMENT OF RiTH J. HINERFELD

Mr. Chairman, members of the Subcommittee, I am Ruth HInerfeld, President of the

League of Women Voters of the United States. We thank ynu for this opportunity

to present the views of our me ters In strong support of S 19921 a bill to extend

the Voting Rights Act of 1965.

The League of Women Voters of the United States is a nonpartisan citizen organiza-

tion with members in all 50 states as well as the District of Columbia, Puerto

Rico and the Virgin Islands. Ours is an organization whose very existence is based

on citizen participation in government -- and particularly on expanding and pro-

tecting the right to vote. In fact, the League was established in 1920 by the women

who had finally won the battle for female suffrage. And League members are as com-

mitted now as they were then to making the right to vote a reality for all citizens.

I address this subcommittee, therefore, on behalf of a representative, an Informed,

and a concerned constituency who have studied, analyzed and struggled longer and

more consistently than perhaps any other citizen's group to overcome the obstacles

that keep citizens from full participation in the electoral process.

Every school child learns that no right is more fundamental to the full exercise

of American citizenship than the right to register and vote, and.to have that vote

count on an equal basis. Yet, in many states and localities, systematic denial of

that right kept generations of minorities out of the political process and ensured

that their citizenship remained second-class. It Is precisely because the Voting

Rights Act at last unlocked this first, essential door to political participation

that it has been called the most important of the civil rights gains of the 1960's.

The Voting Rights Act and its special provisions have accomplished what two con-

stitutional amendments and a hundred years of litigation could not accomplish: the

enfranchisement of hundreds of thousands of minority Americans. Since its enactment,

registration ano voting rates for minorities have r4sen dramatically.

Yet, the tremendous progress made under the Voting Rights Act does not mean that

threats to minority voting rights are a thing of the past. Minority registration

still lags behind non-minority registration, and minorities remain underrepresented

on elected bodies at all levels of government.
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Therefore, we are here today to testify that the special provisions of the Voting

Rights Act must be retained until all citizens are afforded an equal opportunity to

register, to vote, to run for office -- in short, to exercise those rights which we

all believe are ours under the Constitution.

We come before you in strong support of S 1992, the bill that, as HR 3112, was

passed by the House with such an overwhelming majority (389-24) that there can be

no doubt of the wide-spread support that it commands In all regions of our country.

S 1992 is the product of considered deliberations which sought to accomodate all

legitimate views on what would constitute a fair and effective extension of the

Voting Rights Act. We support extension of Section 5 and agree that the proposed

bailout provisions are both tough and fair and should not, under any circumstances,

be weakened. We support extension of the Bilingual Elections provision until 1992

to ensure that all eligible voters have access to the ballot. We support the

language in Section 2 of the bill that provides that both existing and new acts of

voting discrimination be held to the same standard of proof,-hamely direct and in-

direct evidence of discriminatory effect. This language restores the protections

against voting discrimination that were in effect before the Supreme Court's decision

in Ctty of Mobile v. Bolden'. Furthermore, the League believes that S 1992, as it

stands and as it was so unequivocably endorsed by the House of Representatives, is

both workable and effective.

The purpose of this testimony is to document the persistence of discriminatory

attitudes and practices that have led local Leagues in covered jurisdictions to con-

clude that their local governments are still unwilling to recognize or accept the

concept of full and equal participation of minority citizens in the political process.

We will show that the Voting Rights Act and Section 5 must continue to play a major

role in order to remove subtle and invidious barriers to effective minority repre-

sentation. And, in making the case for renewal of Section 5, our findings will show

the need for the criteria carefully drafted in the proposed bail-out procedures con-

tained in S 1992.

We will discuss problems of access to the election process, election schemes that

serve to dilute minority voting strength and the importance of the bilingual elec-

tion provisions of the Voting Rights Act to the protection of the rights of non-

English speaking citizens. Other organizations and individuals will come before

this subcommittee to discuss these issues in detail. We will focus our remarks on

voter registration.
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VOTER REGISTRATION

The League has long been closely identified with voter registration: no other

organization has our history of service to voters and commitment to the principle

that all citizens have the right to participate In the electoral process on an equal

footing with every other eligible citizef. For over 60 years local Leagues across

the country have conducted grassroots voter registration and voter outreach efforts,

and have worked to eliminate the barriers to voter registration that stand in the way

of full citizen participation in the political process.

For minorities, as for all citizens, registration is the first, the most crucial

step toward full political participation. For this reason, the experiences of

minority citizens who seek to register are extremely important. If the cost of

registering In terms of time, energy, Inconvenience, personal pride or security is

too high, a citizen may not register or not vote. And when minority citizens are

discouraged from registering or voting, they are unable to e)ect candidates of their

choice to public office or to have a meaningful voice in political decision-making

in their communities.

Local Leagues Describe Registration Practices

We have asked local Leagues in areas covered by Section 5 of the Voting Rights Act

to describe how voter registration is conducted in their areas. Based on this

information, we see evidence that subtly discriminatory attitudes and practices

persist in covered jurisdictions. The incidents cited in this testimony document

the widespread use of practices and procedures that serve to discourage minority

registration. While some do not Involve express vi lations of the Voting Rights

Act, they are cited in order to convey to you a sense of the climate in which voter

registration is administered in covered jurisdictions, a climate that, despite the

act's protections, is still hostile to the idea of equal participation and repre-

sentation of minority citizens in all facets of political life. The Norfolk-Virginia

Beach League reports:

"The Voting Rights Act has made many people aware that voting

is an inalienable right that cannot be denied. Without the

Voting Rights Act hanging over Virginia, any gains made would

quite dissolve. Longtime residents of both our cities (Norfolk

and Virginia Beach) tell wondrous tales of discrimination:

'white paper' registrations where the applicant was handed a

piece of blank paper and asked to interpret a section of the
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Constitution. Others tell of having to produce their poll

tax receipts. We have not progressed very far from that

sort of mind-set when so many employees of the registrar

still argue that 'registration should be made hard so they

appreciate the right.'"

Seventeen years (six years in the case of bilingual elections) can only begin to

exorcise the discriminatory attitudes that led to 100 years of violent abridgement

of the constitutionally guaranteed voting rights of minority Americans. In the

words of the President of the Roanoke Area, Virginia League of Women Voters:

"I am convinced that unless there are federal requirements

regarding voting that even the minimal attention given to

minorities would be forsaken."

Access to Registration

Despite the protections afforded by the Voting Rights Act, Leagues in covered

Jurisdictions report that registration costs continue to be high. Inconvenient

registration times and places, lack of outreach to the minority community, and"

unwillingness on the part of registration officials to cooperate or work with

community groups, or to voluntarily take steps that would make registration more

convenient and accessible continue to discourage minority registration. These

practices work hardships on all potential voters, but the hardships fall most

heavily on the minority population, who are more likely to be poor, transient

and under-educated. One does not need to be black or a member of a language

minority to recognize the latent hostility of some officials to minority regis-

tration and political participation. Patronizing treatment and laggard service to

minority registrants are all too familiar tactics for discouraging minority citizens

from registering and voting.

The widely held belief that voting is a privilege, not a right, has inevitably,af-

fected the conduct of voter registration, and has led to the retention of practices

that make registration less, rather than more, accessible in most covered Jurisdic-

tions. For example, many counties have only one permanent registration place,

located in the town hall or county courthouse, and persons in rural areas, or those

who work or lack transportation, are often inconvenienced. The Mississippi League

reports that:
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"Current registration laws In Mississippi Impose a hardship on

blacks and poor people. Getting to the city hall or the county

courthouse during regular working hours makes It difficult for

working people and persons dependent on others for transportation

to register. Also, these locations are Intimidating because

they are symbols of white domination and white control .

The Georgetown, South Carolina League reports that the registrar's office In their

county Is located In the rear of the sheriff's office. In Alabama, the Tuscaloosa

League notes that the only registration site for a large, rural county is the

courthouse, open onl-y during business hours and closed during lunch time. The

Charlottesville-Albearle County, Virginia LWV observes:

"The principal barrier [to minority registration] is the law

which requires citizens to appear in person to register.

Minority and low-income citizens often are employed in Jobs

where absenting themselves to register would endanger their jobs."

Furthermore, registration times, places and deadlines may only be publicized through

a small legal notice in the local newspaper, or in a few libraries -- usually not in
minority neighborhoods. According to the Alexandria, Virginia League of Women

Voters:

0... not everyone subscribes to the local newspaper or goes to

two particular libraries. Community groups must take it upon

themselves to produce and/or distribute their own materials

and do their own voter outreach."

Registration by Minority Organizations

When minority community groups do seek to service the minority community with regis-

tration drives and voter Information, they are frequently obstructed or hampered by

the negative attitudes they encounter when they request assistance or authorization

from election officials. The Goldsboro-Wayne County, North Carolina League of

Women Voters explains:

"An attitudinal problem exists. Last year, the Wayne Citizens

for Minority Affairs wanted to hold registration drives through-

out the county at various intervals. Upon discussion with the

Board of Elections chairman, the election supervisor commented
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'the League (LWY) knows what they are doing, we have no problems

with them. Your people make so many errors. Why don't you

just let the League hold the drives?' The lack of respect

and overall cooperation is evident to minority. groups."

In New York Cityi-minority groups who request quantities of the voter registration

forms for a planned registration drive report that the Board of Elections is un-

willing to cooperate with them or comply with their request, yet a telephone call

from the League of Women Voters of New York City usually suffices to obtain the

forms.

Minority citizens attempting to register often encounter disparaging treatment.

Subtle harassment and Intimidation can be as effective in Inhibiting minority reg-

istration as the old overt terror tactics and reprisals. For example, the Goldsboro-

Wayne County, North Carolina League of Women Voters testifies to the psychological

pressures that minority registrants are frequently confronted with:

"...Persons In low income projects are fearful of registering

to vote because they feel information obtained will be given

to the Housing Authority and the Department of Social Services.

This is an imbedded fear...Many rural persons are told by their

employer or landlord when to register and who to vote for."

Lack of Outreach Efforts

Local election officials are generally given broad discretionary powers to implement

state election laws. This discretion was ostensibly provided so that local election

administrators would have the margin of flexibility they need to assure the access

of all citizens to vote under the varying social, economic and geographic conditions

that exist within each state. However, this discretion Is often exercised in a

manner that Impedes rather than enhances a citizen's right to vote.

Registration officials rarely use their authority to take steps that might Increase

-minority registration and political participation, or to make the registration

process easier or more accessible for minorities. The use of volunteer deputy

registrars to conduct voter registration is a common example of a statutory power

that, even when expressly authorized by state law, is rarely exercised on the local

level. For example, the Georgia state code permits local election boards to appoint

volunteer deputy registrars. Yet, according to the Griffin-Spalding, Georgia League

-93-758 0 - 83 -- 22
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of Wmmn Voters, the current registrar of voters in Spalding County has chosen to --

interpret the state law as not permitting voter registration to be conducted outside

of one permanent registration office. The Griffin-Spalding League feels that the

registrar's unwillingness to make use of-such procedures as deputy registration, or

to institute Saturday or evening hours for registration, or set up satellite reg-

istration sites in more convenient locations, has inhibited minority registration

in that community.

The Virginia election code stipulates that "no registrar shall actively solicit any

application for registration or any application for ballot." This rule is fre-

quently cited by local voter registrars as the reason they are unable to comply with

requests for more and convenient places for registration, despite another provision

of the state code specifying that "the appearance by the general registrar or as-

sistant registrar In public places at preannounced hours shall not be deemed soli-

citation or registration." According to the Virginia Beach League of Women Voters,

voter outreach or special efforts to increase registration are rare because of this

rule:

"The present interpretation of the no soliciting rule.. .allows

registrars to run their offices under the narrowest definition

of service to the public."

Furthermore, deputy registrars in Virginia Beach are almost always merchants, yet

the League reports that "there is nothing in their stores to indicate that they can

register voters. A pharmacist once placed a small sign in his window saying

'register here' and it had to be removed -- no soliciting["

Local Leagues report that when election authorities do exercise their option to ap-

point volunteer deputy registrars, minority registration Invariably increases. A

large number of the local Leagies surveyed attribute increases in minority regis-

tration in their areas to the registration and voter outreach efforts of mfhority

group organizations such as the NAACP. However, many covered Jurisdictions fail to

make use of options and resources available to them for increasing minority regis-

tration.

1Virginia Election Laws, Sections-24.1-46. 24.1-49.
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The importance of Section 5

Section 5 review is truly the heart of the Voting Rights Act. Enacted in response

to the "legislate and litigate" strategy of Southern governments, 2 Section 5 was

designed to prevent new discriminatory practices from replacing the old ones once

they were enjoined by court orders -- a coNuon cycle before 1965. The Voting Rights

Act's effectiveness lies in the potent conbination of remedial measures in Section 2,

and the preventative mechanism of Section 5, working in tandem to eliminate long-

standing discriminatory election schemes and prevent new ones from taking their

place. Without Section 5, attempts to make discriminatory voting changes would go

unchallenged, and enforcement of the Voting Rights Act would be a futile exercise.

Based on. the actual experiences of state and local Leagues, the League of Women

Voters does not believe that Section 5 Is an unduly complicated or burdensome

process. Section 5 review is a simple administrative procedure, and submissions

that are clearly nondiscriminatory are routinely expedited by the Department of

Justice, rarely requiring more than 60 days. Furthermore, the Department of

Justice's guidelines for the administration of Section 5 contain provisions for

providing expedited consideration of a proposed change if the submitting authority

finds it necessary to Implement a change within the 60 day review period.

The Supreme Court has upheld the constitutionality of Section 5 in numerous court

challenges, most notably In Allen v. State Board of Elections [393 U.S. 544, 567

(1969)]. In that ruling, the Supreme Court recognized that even minor changes in

election procedure, such as changes of polling places, can, in fact, be used to

perpetuate discrimination and should be subjected to Section 5 scrutiny. The

Edinburg-1cAllen, Texas League of Women Voters attests to the ease with which such

seemingly minor changes can frustrate citizen exercise of the right to vote:

"The most obvious change that the Voting Rights Act has

brought about is that the practice of changing polling

places at whim has stopped; it used to be 'great fun'

every election day to try to find out where you were

supposed to vote this time."

2Harvard, The South: A ShiftingPerspective in the Changing Politics of the South,
19 (W. havard, ad. 1972).
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Such practices impose a particular hardship on minority voters, who my not have

access to the communication channels by which other voters are Informed of changes,

or may experience greater difficulty getting from one location to another.

Section 5 also provides an Important vehicle for interested citizens to have input

into the Department of Justice's decision on proposed voting changes. There is no

belief more central to the League's raison d'etre than the belief that informed

citizen participation is essential to the healthy working of democracy. Citizens

and community organizations are often able to recognize problems in election pro-

cedures that officials tend to overlook or deny. We know that citizen input, while

rarely sought by local officials, can provide valuable insights Into proposals for

changing the election system. Section 5 regulations require that the Department of

Justice maintain a registry of interested citizens and minority group organizations

who wish to be notified when a voting change Is submitted for pre-clearance. This

gives the citizens a rare opportunity to share information about the effect a pro-

posed change will have on minority political participation -- Information that the

Department of Justice may have no other way of obtaining.

Section 5 in Use

Recent events In Pima County, Arizona and DeKalb County, Georgia illustrate the

need for continuing the protections of Sect.ion 5. The League of Women Voters in

Tucson, Arizona has found it necessary, just this month, to inform the Department

of Justice about two unsubmitted changes in registration procedures. The County

Recorder of Pima County made these changes upon taking office on January 1, 1981.

One of the new provisions requires persons born outside the United States to swear

or affirm as to the method of attainil C11ctbLehip. The other requires deputy

registrars to maintain and keep a copy of a record of the voters they registered.

The League of Women Voters of Tucson believes that these changes inhibit non-

English speaking minorities from registering because of their sensitivity to ques-

tions concerning citizenship and their concern about the use of registration records

by deputy registrars, most of whom are designated by the political parties. Whether

or not these changes are in fact discriminatory they must be submitted under Section

5's pre-clearance requirements. The Tucson League has sought to prompt both the

County Recorder and the County Attorney of Pima County to submit these changes for

the past six months, without success, and on January 7, 1982, the League brought

the situation to the attention of the United States Assistant Attorney General for

Civil Rights.



3

In DeKalb County, Georgia, the Board of Elections has persistently acted to restrict

the registration of minority citizens ontrary to the purposes of the Voting Rights

Act. When we testified before the House Subcomittee on Civil and Constitutional

Rights last May, we described, in detail, one such incident.

For several years, the League and other citizen groups, most notably the NAACP,

have been conducting registration drives in DeKalb County. These drives which

were conducted in more accessible locations and at more convenient times than the

registration practices provided by the County Board of Elections, resulted in

significant increases In voter registrations. For example, League volunteers

registered 1,302 citizens at four major shopping centers in one day, February 2,

1980, while only 2,700 citizens were registered at the 115 established county sites

In the whole month of January of that year.

During the 1980 general election year, the Board of Electigns abruptly discontinued

its practice of authorizing the League of Hor.en Voters and other civic groups to

register voters in such places as supermarkets and libraries. This policy change

had the effect of making voter registration less accessible, particularly to

minority citizens.

The OeKalb County Board of Elections, in defiance of Section 5 of the Voting Rights

Act, failed to submit this change In policy to the Department of Justice. The

DeKalb County League of Women Voters and the DeKalb County chapter of the NAACP

filed a law suit and, in June, 1980, obtained an injunction based on the pre-

clearance violation. When the Board finally submitted the change, the Department

of Justice rejected It and the Board rescinded the policy.

When we testified before the House Subcomittee, we believed, as did the DeKalb

League, that this was the end of the story. We were wrong. In September, 1981,

the County Board came up with a new restriction on registration drives by civic

organizations. Although these organizations would be permitted to continue con-

ducting their registration drives In election years, they would no longer be

able to conduct drives in off-election, odd-numbered years. Registration lists

are purged in odd-numbered years and civic groups have been very successful In

registering and reregistering voters during these years. To give a recent example,

3,838 voters were registered during a three-month period In 1981, 3,000 of them

black voters. The proposed change has been submitted to the Department of Justice.

The DeKalb County League of Women Voters has filed a lengthy objection.
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The DeKalb County and Tucson stories Illustrate our major point, which bears

repeating: even in the area of voter registration, where we know that the greatest

progress has been made, it Is Section 5 which protects and preserves those gains.

Without Seintion 5, the changes in DeKalb and Tucson and probably an undocumented

number of other subtly discriminatory changes in policy, practices and procedures

would go into effect. Without Section 5, the League and the NAACP In DeKalb County

would have had the burden of proving the discriminatory nature of the change in

order to continue registering voters. Without Section 5, the only way to stop

discriminatory election practices and to eliminate barriers to registration and

voting would be case-by-case litigation, a long, drawn-out, costly and tedious

process.

The Deterrent Effect

The existence of Section 5 has deterred coyered jurisdictions from making changes In

election procedures that they know the Department of Justice will find objectionable.

In the words of the Brazos County, Texas League of Women Voters: "The Voting Rights

Act is like Big Brother; election officials don't like him, but they're not going

to cross him, either."

The Charlottesville-Albemarle County, Virginia League of Women Voters feels that

Section 5 pre-clearance has protected minority voting rights by:

"...ruling out, in advance, possible actions which might

have limited minority political participation. One gets

the impression (although this would be difficult to prove)

that some actions are not proposed because of the Voting

Rights Act and that others would not be taken without It."

This deterrent effect is crucial. Surely, It Is simpler to prevent discriminatory

laws and practices than to eliminate them after they are put into effect.

We believe that the remarkable success of the Voting Rights Act In increasing

minority registration and removing many of the barriers to minority political

participation is the best argument for retaining the act's highly effective enforce-

ment mechanisms. Although the statistics show progress, they also show that there

Is still a long way to go before all traces of the discriminatory systems of the

past are erased. Even with the outer door to political participation unlocked,

the doors to elective office and political power, for example, have proven to be
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difficult ones for minorities to push open, And if increased registration rates

are to be meaningful, they must go hand-in-hand with increased participation in all

-facets of American political life.

ACCESS TO ELECTIONS

Once the barriers to registration have been overcome, there are still road-blocks to

the casting of a meaningful vote. One problem is the often inadequate training given

to voter registrars and election officials. This results in reinforcing uncooperative

attitudes and contributes to the frequency of Irregularities and 'errorsP in the

administration of registration and voting -- particularly In heavily minority

precincts or districts. One such incident was reported to us by the Edinburg-

McAllen, Texas League of Women Voters:

"In north Mission [Texas], the business manager of the

school district ordered only one (voting] machine, even

though the turnout was predicted to be high. That machine

was filled up by 3:30 p.m. For about 45 minutes, until

another machine was brought in, voters were not able to

vote in the school election. The election judge for the

school told me all the trouble started last year when 'those

Mexicans started to vote.' Too many election Judges and

clerks are untrained and racist; they are not cooperative;

in some cases they don't know enough about Spanish pronun-

ciation and spelling to find names of minority people on the

registration lists. Training sessions are not mandatory and

are pretty much of a Joke anyway.'

According to the Goldsboro-Wayne County, North Carolina League:

"Two years ago when black commissioners were appointed

by the Wayne County Board of Elections, the Board of

Elections supervisor would not provide them with adequate

training. As they began to work, there were areas they

did not understand. One comissioner, Mr. Williams, was

repeatedly harassed by the supervisor...

DILUTION OF THE MINORITY VOTE

Discriminatory attitudes and practices in the administration of voter registration,

when comtined with the use of election schemes that have the effect of diluting

minority voting strength or that make it difficult for minorities to elect public

officials who will represent their concerns, will inevitably result in decreased

minority wting participation. For many minorities, registering to vote is not
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worth the effort when it does not result In 1,creazed uilnurlty representation or

access to the political system. The converse is also true. For example, the Tupelo,

Mississippi League of Women Voters attributes the increase in minority registration

in their city to the change of the election system for the city Board of Aldermen

from at-large elections to wards. According to the President of the Tupelo

League:

"Most of the blacks (in Tupelo] live in one section of

the town, and with ward elections they can, and did, elect

a black citizen to the Board."

Unfortunately, such voluntary changes in election procedures that result in

increased minority representation and political participation are the exception

rather than the rule. According to a report issued by the.Lawyers' Committee

for Civil Rights Under Law,3 thirteen counties in Mississippi have attempted to

switch to at-large elections for members of the county boards of supervisors,

and 22 counties have attempted to switch to at-large elections for county school

board members with the purpose or effect of preventing the election of blacks.

Efforts to implement these changes persisted as late as 1977, but were blocked by

Section 5 and court challenges. Without the protections afforded by Section 5,

many -- if not most -- of these switches to at-large voting would be in effect today.

STANDARDS OF PROOF

Even with Section 5, the only way for minorities -- or the Justice Department -- to

challenge discriminatory practices that-were ln placA hefure the Voting Rights Act

was adopted is through case-by-case litigation. And in 1980, even this type of

remedy was suddenly undermined by the Supreme Court's decision in City of Mobile v.

Bolden, which contradicted precedents set in the early 1970's for proving voting

discrimination. In order to preserve the ability of minorities to challenge long-

standing as well as proposed voting changes under the Voting Rights Act, we support

the provision in S 1992 that adds language to Section 2 of the law prohibiting prac-

tices that "result in the denial or abridgment of voting rights." It is hoped that

this key change will firmly establish that both intent and effect are legitimate

grounds for overturning old forms of discrimination as well as preventing new ones.

3Frank Parker, "Voting in Mississippi: A Right Still Denied." Lawyer's Committee
for Civil Rights Under Law, April 1981.



I think that it is important to note that while voter turnout and voter registration

rates for the nation have steadily declined, the South is the only region In the

country that could boast of increased voter registration rates. This positive

example must be nurtured and protected. However, lasting gains will not be achieved

until the climate in this country is one that actively seeks to ensure full and
equal minority political participation at all levels of government. At a time when

many covered jurisdictions are still marked by racially polarized voting patterns,

unequal and inconvenient registration opportunities, and persistent attempts by

state and local officials to make discriminatory changes in voting and election

procedures, there is little evidence that covered jurisdictions are ready to accept

full minority political participation without the effective protections of the act's

special provisions. Those that are ready, those who do not continue to discriminate,

those who do remove barriers to voting and election participation, those who engage
in Qutreach activities to make registration and voting more accessible to minority

citizens will meet the criteria set forth In the bal1-out section of S 1992. This

section, we hope, will provide a strong incentive to many jurisdictions covered by

Section 5 who wish to comply fully with the letter and the spirit of the Voting

Rights Act.

BILINGUAL ELECTIONS

The League reaffirms its strong support for the 1975 expansion of the Voting Rights

Act to protect the voting rights of Hispanic Americans and other language minorities.

We believe that the bilingual election provisions have played an important role In

increasing the voter participation and representation of language minorities. The

best justification-for extending these crucial protections for non-English speaking

citizens can be found in the 1975 law itself:

-"The Congress finds that voting discrimination against citizens

of language minorities is pervasive and national in scope.

Such minority citizens are from environments in which the

dominant language Is other than English. In addition they

have been denied equal educational opportunities by state

and local governments, resulting in severe disabilities and

continuing illiteracy in the English language. The Congress

further finds that where state and local officials conduct

elections only in English, language minority citizens are
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excluded from participating in the electoral process. In

many areas of the country, this exclusion is aggravated by

acts of physical, economic and political intimidation. The

Congress declares that, in order to enforce the guarantees

of the fourteenth and fifteenth amendments to the U.S.

Constitution, it is necessary to eliminate such discrimination

by prohibiting English-only elections, and by prescribing

other remedial devices."

We believe that repeal of the bilingual election provisions would effectively deny

non-English speaking Americans any voice in the political decision-making process

In their communities. Compliance with these provisions, however, has been half-

hearted, and language minorities are often frustrated by some of the same discrimi-

natory attitudes and practices that discourage minority registration in areas

covered by the original trigger of the Voting Rights Act.

The Voting Rights Act has created a new climate of awareness among minority citizens

in covered jurisdictions that has made them more conscious of their rights to parti-

cipate fully in their communities' political decision-making process. It has made

election officials wary of abridging that right. Many Leagues believe that their

area's coverage under the act's special provisions has made public officials more

accepting and sensitive to the needs of the minority community. Most of all, the

Voting Rights Act has been of great symbolic importance to the nation as a statement

of national commitment to the equal access of all to the ballot. The passage of

S 1992, a strong, fair, widely endorsed bill, would be a signal to the nation that

this commitment still stands.

I wish to;again thank this subcommittee for this opportunity to present the views

of our members on extension of the Voting Rights Act. I would hope that all of us

in this room share a deep and abiding commitment to the preservation and protection

of our constitutionally guaranteed right to vote. We look fonard to working to-

gether with you to ensure that the process is meaningful for all American voters.



VOTING RIGHTS ACT

THURSDAY, JANUARY 28, 1982

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,

COMMITTEE ON THE JUDICIAY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
2228, Dirksen Senate Office Building, Hon. Orrin G. Hatch (chair-
man of the subcommittee) presiding.

Present: Senators Thurmond, East, Grass!ey, Biden, and,
Kennedy.

Staff present: Stephen Markman chief counsel; Claire Greif,
clerk; Prof. Laurens Walker; and Willhfmia-Luciis, counsel. -

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH, AND CHAIRMAN, SUBCOMMITTEE
ON THE CONSTITUTION
Senator HATCH. We will call this Senate subcommittee to order.
Ladies and gentlemen, this marks the second day of hearings by

the Subcommittee on the Constitution on the Voting Rights Act.
Today's hearings, as with the opening day of hearings yesterday,
will attempt to define the major issues involved in the forthcoming
Senate debate on the VotingRights Act.

Again, we are fortunate to have with us an outstanding group of
witnesses of varying perspectives on the voting rights debate.

As I indicated yesterday, I believe that there is no more impor-
tant constitutional issue that will be addressed by this Congress
than the section 2 issue in the Voting Rights Act.

By redefining the standard by which we define discrimination in
the 15th amendment from the present intent standard to a never-
before-utilized results standard, I believe that the House version of
the Voting Rights Act is effecting a radical change in the tradition-
al notions of representative government and federalism.

The House bill would establish within the Voting Rights Act, and
effectively within the Constitution itself, an understanding of dis-
crimination and civil rights that is at sharp odds with what the
great maority of people in this country-black and white-under-
stand to be discrimination and civil rights.

While there was sharp disagreement yesterday over the descrip-
tion of the new section 2 standard as a standard of proportional
representation by race, I have yet to hear a credible alternative de-
scription.

heard a great deal yesterday about the results test being nec-
essary to promote equal access to the political process or opening

- (89) -
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up doors for minorities or ensuring equal participation in the elec-
toral process or preventing vote dilution or establishing an effec-
tive vote for minorities. That is all fine rhetoric. These are all fine
objectives. I agree with those objectives. But what do they all
mean, in practice?

Indeed, the more I think about it, the more convinced that I am
that the real distinction between the intent standard and the re-
sults standard is even greater than the issue of proportional repre-
sentation.

The real issue is whether or not we're going to define civil rights
in this country by a clear, determinable standard-through the
rule of law, as it were-or by a standard that literally no one can
articulate. And I see, if we watched the witnesses yesterday very
carefully who were proponents, there was a great lack of articula-
tion as to what this standard means and as to what it really
amounts to.

Indeed, I cannot put it any better than Ben Hooks, the president
of the NAACP, put it yesterday. Under the results test, he said,
"You know discrimination when you see it." Indeed, that is precise-
ly what it is all about.

The hard fact is that the results test has absolutely no coherent
or understandable meaning beyond the concept of proportional rep-
resentation, however much its proponents labor to muddy the
waters with generalities and meaningless vagaries. There is abso-
lutely no standard for evaluating evidence under the test, short of
simplistic racial head counting.

The "you know it when you see it" theory of racial discrimina-
tion is unacceptable. It is unacceptable that such a standard be
used to impose new forms of government upon municipalities
across the country. It is unacceptable that such a standard be the
basis by which Federal courts intrude constantly into the process of
redistricting and reapportionment. And it is unacceptable that
such a standard be the means by which the Justice Department
and the judiciary analyze the policies and practices of State and
local governments throughout this country.

Every time that I attempted to pursue an understanding of the
results test yesterday and how it would work in practice, I was met
with the response that the court would simply have to consider the
totality of the circumstances or would have to weigh all the factors.
That, again, is all very fine. That is also irrelevant.

The missing point is how do you evaluate the totality of the cir-
cumstances? How do you weigh all the factors? What is the ques-
tion that the court asks itself in doing all this? What question,
really, does the court ask itself?.

Under the intent test, it considers all the circumstances and then
asks itself, "Do these raise an inference of intent to discriminate?"
What is the comparable question under the results test? I hope
somebody is going to try to give us that answer. I'm going to be
prepared to cross-examine the individual who tries to give us that
answer, because I can tell you I don't see it.

What, again, does the court ask itself in looking at the evidence?
I hope we can get an answer to that.

This may seem like a rather esoteric legalism to some people, but
let me assure them, and let me assure all of you, that there are few
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more critical issues that will have to be considered by this Congress
or by any other Congress. To adopt the effects test would be to
transform beyond all recognition what the average person in this
country has always understood racial discrimination and civil
rights were all about.

To summarize, in conclusion, several observations about the
intent standard, observations that I don't believe were refuted yes-
terday.

First, there is absolutely no requirement under the intent stand-
ard that there be a "smoking gun" or a confession of discrimina-
tion. Circumstantial and indirect evidence have always been con-
sidered admissible to raise an inference of intent, and nobody who
understands the law would fail to assert that. You can try and
cloud the issue, you can try and confuse the issue, but that's a fact.
This point has been rnade explicit in case after case before the Su-
preme Court, including Mobile, Washington v. Davis, and Arlington
Heights.

Second, it is not an impossible standard. Indeed, in at least two
major voting rights cases decided by circuit courts since Mobile, the
Escambia County and Lodge v. Buxton-cases, discriminatory
intent was found to exist in the establishment of particular struc-
tures of municipal government. And any attorney worth his salt is
going to be able to prove intent by indirect evidence, as well as
direct evidence-by circumstantial evidence, if you want another
term for indirect evidence.

Third, the intent standard is not a new standard. We are not re-
turning to the status quo prior to Mobile by instituting a results
standard. That was established as being unmitigated hogwash yes-
terday and certainly can claim no greater credibility today. While
there may be an isolated lower court case that can be looked to in
order to show use of an effects standard, this theory has never been
accepted by the Supreme Court, nor, really, by anybody else, for
that matter.

Going back to a series of 15th Amendment cases in the 1940's,
the requirement that purposeful discrimination be proven has
always been the constitutional standard. This in no way was
changed-or indeed could have been changed-by the Voting
Rights Act.

Finally, the intent standard imposed by Mobile is not somehow a
unique or aberrational standard imposed in Voting Rights Act or
15th Amendment cases. The Equal Protection Clause of the 14th
Amendment has always required purposeful discrimination and
school desegregation cases have always required purposeful dis-
crimination. There is no question about that, so for people to come
in here and act like it's otherwise, like I say, is hogwash. It is a
standard that can be satisfied and that, in fact, has been satisfied
repeatedly in these contexts.

I welcome all -of our witnesses today. I believe that yesterday's
hearing-with its occasional displays of passion-shed a great deal
of light on the section 2 issue and other important issues in the
Voting Rights Act. I am confident that today's hearings will do the
same, and I look forward to these hearings. This is the second in a
series of, I believe, nine hearings on this particular issue.
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We're really happy to have with us today the distinguishedSena-
tor from Mississippi and our colleague, Senator Cochran. And, Sen-
ator, we'll certainly look forward to hearing your testimony today,
and we'll turn the time over to you.

Senator COCHRAN. Thank you very much, Mr. Chairman.
Senator KENNEDY. Mr. Chairman, could I also join in welcoming

Senator Cochran.
Senator HATCH. Oh, excuse me. I didn't see you sit down, Senator

Kennedy. You certainly may.
Senator KENNEDY. I think both of us had the good opportunity to

work with Senator Cochran on the Judiciary Committee, and he
was extremely involved in many of these similar matters, and we
very much appreciate having-his comments and his suggestions in

-- -_this committee.
Glad to have you, Senator.
Senator COCHRAN. Thank you very much, Senator Kennedy.

STATEMENT OF HON. THAD COCHRAN, A U.S. SENATOR FROM
THE STATE OF MISSISSIPPI

Mr. COCHRAN. Mr. Chairman, it's a real pleasure to be back in
the Judiciary Committee hearing room, having been absent now for
about a year on other committee assignments.

I want to say this morning that I present testimony in support of
a proposal that I have made in the form of a bill that was intro-
duced last year, focusing on the preclearance procedures under sec-
tion 5 of the Voting Rights Act. My testimony this morning will be

- -limited to an explanation of that proposal, and I ask, if it's permis-
sible, Mr. Chairman, to simply submit my prepared statement, and
then I intend to read some excerpts from that and enlarge upon
some ofthe comments that are in the prepared statement.

Senator HATCH. Without objection, it will be placed in the record.
Let me make one other explanation. We went a rather lengthy

hearing yesterday, because of it being the first day, but today we're
going to limit witnesses to 10 minutes. We would appreciate your
summarizing your testimony. All statements of the witnesses will
be placed in the record as though fully delivered before the com-
mittee, and I will enforce that rule today.

We'll certainly have some leeway for Sefators and Congressmen,
if you feel that you need that, but all other witnesses, we're going
to limit you to 10 minutes.

Senator KENNEDY. Well, does that mean the questioning of the
witnesses?

Senator HATCH. No, but the questioning will be on a 10-minute
rule also. I think that's the way we'll handle it.

Go ahead, Senator Cochran.
Senator KENNEDY. Do we know how much time was used yester-

day by the different members of the committee in questioning?
Senator HATCH. Well, no, but I don't think anybody is going to be

limited in time. It's just that we'll rotate on a 10-minute basis.
Senator KENNEDY. I see.
Senator HATCH. I don't have any problem with that. The ques-

tioning can take longer, but witnesses are going to testify for 10
minutes and then weal put the full statement into the record.
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Senator Cochran?
Senator COCHRAN. Mr. Chairman, the purpose of the amendment

which I have proposed is to assure the nationwide protection of
voters' rights by making available a preclearance procedure in
every State. I'm urging adoption of this change so that the Govern-
ment can act when it needs to to protect the right to vote and to
full participation in the political process of every citizen in this
country, not just those who live primarily in the South. Rather
than weakening enforceability, this amendment would-enlarge
upon the Government's ability to protect the voting rights of citi-
zens wherever they may live.

This proposal is S. 1761, and on six different occasions I've taken
the Senate floor in an effort to explain the purpose and the practi-
cal impact this amendment would have. If it would be permissible,
Mr. Chairman, I would like to have copies of those floor remarks
attached as an addendum to my prepared statement in the record.

Senator HATCH. Without objection.
Senator COCHRAN. My amendment relates only to section 5. It

creates a new procedure which is applicable in all States.
This idea, incidentally, wasn't developed by me but came from

Judge William Keady, who is a U.S. district judge for the Northern
District of Mississippi, and Prof. George Cochran, who is not a rela-
tive of wine, who is a professor at the University of Mississippi
School of Law. They have prepared and had published an article
entitled "Section 5 of the Voting Rights Act: A Time for Revision,"
which was recently published in the Kentucky Law Journal. Pro-
fessor Cochran, incidentally, I think has been invited to testify
before the committee to further explain this proposal.

Senator HATCH. That is correct.
Senator COCHRAN. This proposal, Mr. Chairman, would require

political units to apply for a declaratory judgment in local Federal
district court for the preclearance of any change in election or
voting laws. The complaint would name the United States as the
defendant, and process would be served upon the Attorney General.
The relief sought would be identical to that now provided in section
5, and the burden of proof would still remain upon the submitting
political unit.

Any person or group who would like to, may have their names
placed in a registry with the court so they could receive notice of
the complaint, and any person or group who would like to inter-
vene would-have a right within 60 days after notice of the action to
participate in the proceeding, and the United States would have 60
days to answer. That's the time period now-provided under the sec-
tion 5 preclearance procedure that we have that permits the De-
partment of Justice to respond, approve, or disapprove an applica-
tion.

These actions would be given a priority setting by the court. Any
decisions adverse to the United States or any interested party
could be stayed upon notice of appeal, and there is a provision for
an expedited appeal included to the court of appeals, so that there
won't be any inordinate delay in' getting a decision about the sub-
mission-whether or not a change in election laws would be per-
missible under the law.
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I would like to stress, Mr. Chairman, this is a new proposal. It
has not been previously considered by either the Senate or the
other body. Now, there have been suggestions for nationwide appli-
cation of the Voting Rights Act, but none of them have actually
created a new procedure for preclearance, and this is the sugges-
tion that's being made this morning to the subcommittee.

What distinguishes this proposal from those previous suggestions
is that this vests jurisdiction in administering the procedure in the
Federal district courts, but it wouldn't take away the responsibility
that's now vested in the Department of Justice for review and in
effect advising the court whether or not the Justice Department
thinks the application should be granted or not, so their action
would continue in pretty much the same fashion that it does now,
except that we would have the extra dimension of Federal district
court participation and nationwide application.

Mr. Chairman, I believe the proposal I've made will bring the
Voting Rights Act into the 1980's. This is a workable, expeditious
alternative to the administrative procedures now available under
the act, which by necessity are restricted in their application to
just several States and subdivisions of other States.

This plan would insure that all States would meet their responsi-
bility to protect the right to vote, and I must say that in my judg-
ment this right to vote and participate in the political process is a
very fundamental right, and it ought to be fully protected, not just
in some places but in every jurisdiction in the United States. Adop-
tion of this change would guarantee a fuller degree of protection by
the Federal Government.

I might say, Mr. Chairman, that in the hearings over on the
House side, there was some discussion of this proposal. It was
brought to the attention of the House Judiciary Committee by a
young black attorney from my State, Wilbur Colom, who testified
in support of it. I would like; in closing my remarks to the subcom-
mittee, to quote part of his remarks.

The enforcement procedures of the Voting Rights Act are not written on a sacred
scroll. While the principles embodied in the act should be sacred to all of us, for it
was through much suffering in my lifetime the gains were made, the mechanism for
enforcement should be open for debate as Mississippi changes and as America
changes. Innovative ideas on enforcement such as the Keady-Cochran proposal
should be welcomed.

Thank you very much, Mr. Chairman.
Senator HATCH. Thank you, Senator Cochran.
[The prepared statement of Senator Cochran follows:]
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PREPARED STATEMENT OF SENATOR THAD CocHRAm

Mr. Chairman and members of the subcommittee, I submit

for your consideration a proposal to amend the Voting Rights Act

of 1965. The purpose of this amendment is to assure the nation-

wide protection of voters' rights by making available a pre-

clearance procedure in every state.

I am urging adoption of this change so the Government can act,

when it needs to, to protect the right to vote of every citizen in

this country, not just those who live primarily in the South.

Rather than weakening enforceability, my amendment would enlarge

upon the Government's ability to protect the voting rights of

citizens wherever they may live.

I have introduced.this proposal as S.1761 and have made six

speeches on the Senate floor to indicate my firm interest in this

idea and to explain the proposal. (Attached to my written statement

are copies of my floor remarks for the record.)

My amendment relates only to section 5 of the Voting Rights Act.

It creates a new preclearance procedure applicable to all fifty states.

This idea has been carefully developed by William C. Keady,

Chief Judge for the Northern District of Mississippi, and George C.

Cochran, not a relative, who is on the faculty of the School of Law

at the University of Mississippi. This suggestion of theirs is

discussed in an article entitled "Section 5 of the Voting Rights

Act: A Time for Revision," recently published in the Kentucky

Law Journal, volume 69, No. 4, 1980-81. Professor Cochran has been

93-758 0 - 83 -- 23
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invited to testify before this subcommittee at a later date about

this proposal and his concerns about the Department of Justice
N

preclearance procedures.

This proposal would require political units to apply for a

declaratory judgment in local Federal district court for the pre-

clearance of any change in election or voting laws. The complaint

would name the United States as the defendant, and process would be

served upon the Attorney General. The relief sought would be

identical to that now provided in section 5, and the burden of

proof would remain on the submitting political unit.

Appropriate notice would be given to all interested parties

in two forms: publication in .local newspapers for three consecutive

weeks and actual service of the complaint upon interested persons or

organizations who have placed their names in a registry with the

court. Any person or group would be permitted to intervene as a

matter of right.within 60 days after notice of the action. The

United States would also have 60 days to answer, the time period

now permitted the Justice Department under the current administra-

tive procedures for preclearance.

These declaratory judgment actions would be given a priority

setting by the court, and decisions adverse to the United States

or intervening parties would be automatically stayed upon notice

of appeal. A provision for an expedited appeal has also been in-

cluded.

N
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I am convinced that our federal district courts will

not be over burdened by the increased number of submissions for

preclearance that this proposal requires. While statistics

reveal a steady increase in submissions, there has also been a

steady decrease over the years in the number of objections made

by the Department. One can surmise that most submissions would be

disposed of summarily by the court, with only a few requiring actual

litigation.

Mr. Chairman, I would like to stress that this is a new

proposal and has not been previously considered by either the Senate

or the other body during previous discussions of the Voting Ri'ghts

Act. What distinguishes this proposal from previous suggestions

to extend application of the law nationwide is that this bill pro-

vides for a new preclearance procedure, vesting jurisdiction for

administering that procedure in the federal district courts. At

the same time, it does not take away from the Department of Justice

the obligation and responsibility to review proposed changes in

local election laws. Recognizing that there would be additional

work required of' the Department of Justice, this Senator has

suggested the involvement of the federal courts so that submissions

can be effectively and fairly handled.

Mr. Chairman, as you and your subcommittee are aware, electoral

changes are now precleared by the Voting Section of the Department

of Justice. But you may not be aware that this procedure is fraught

with inadequacies. These have been documented in two reports, one
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by the General Accounting Office in 1978 entitled Voting Rights Act -

Enforcement Needs Strengthening and the other, Compromise Compliance:

Implementation of the Voting Rights Act by H. Ball, D. Krane, and

T. Lauth.

As an example, the Department employs paraprofessionals

to review the preclearance submissions and make the determination

whether or not the proposed change has a discriminatory purpose

or effect. These paraprofessionals, possess little or no legal

training , demographic or statistical skills.

A second example has been described as a "dual track system."

This dual track system -- the first track consisting of a review

of the submission-by the paraprofessional and the second track

consisting of discussions between the supervising attorney at the

department and officials from the submitting jurisdiction -- leads

to informal approval of the submission w ithout local minority

participation.

Other problems include decisions on submissions made without

all the data as required by the federal regulations, review periods

extending well beyond the 60 days permitted, and requests for infor-

mation made on the 60th day as a tactic for further delay. What

was envisioned as a system for prompt preclearance has become a

quagmire of voluminous submissions requiring the evaluation of

complex political, social, and legal data with personnel too

limited in number and skills to adequately and properly do so.

My proposal would employ the expertise of our Federal Judiciary
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in evaluating election changes for discriminatory purpose and

effect.

Mr. Chairman, I believe the proposal I have made will bring

the Voting Rights Act into the 1980's. It is a workable,

expeditious alternative to the outdated administrative procedures

available under the act that will maintain the Government's role

in the protection of voting rights, and I urge this committee to

review and consider it carefully. This plan will insure that all

states meet their responsibility to protect the right to vote

which is one of our most fundamental rights.

Wilbur Colom, a young, black attorney from my state of

Mississippi addressed the House Judiciary subcommittee in support

of this proposal- when it held hearings on the Voting Rights Act

last summer. Mr. Colom, who was active in the civil rights

movement in the 1960's, supports the principles of the Voting

Rights Act but is willing to consider ways to improve it. This

view was reflected in his closing remarks to the subcommittee,

to wit:

The enforcement procedures of the Voting Rights Act are not
written on a sacred scroll. While-the principles embodied in the
act should be sacred to all of us, for it was through much suffer-
ing in my lifetime the gains were made, the mechanism -for enforce-
ment should be open for debate as Mississippi changes and as
America changes. Innovative ideas on enforcement such as the
Keady/Cochran proposal should be welcomed.

Thank you.
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Senate
S. 1761-VOTTNO RTOHT8 AMEND-

MENTS OF 1981
Mr. COCHRAN. Madam President, to-

day, I am Introducing a bill to amend
the Voting Rights Act of 1965. The pur-
pose of this amendment is to assure the
nationwide protection of voters' rights
by making available a preclearance pro-
cedure in every State.

I am aware that an immediate reac-
tion to an amendment offered by a white.
Republican Senator from Mississippi to
the Voting Rights Act may be that this
Is obviously an effort to dilute the effect
of current law or to make It unenforce-
alle or to somehow sabotage the Federal
Government's role in protecting minor-
ity participation in elections. If that Is
the reaction of any of my colleagues,
I want to assure them that they are
wrong.

I am urging adoption of this change
so the Government can act, when it
needs to, to protect the right to vote of
every citizen In this country, not Just
those who live primarily in the South.
Rather than weakening enforceability,
my amendment would enlarge upon the
Government's ability to protect the vot-
ing rights of citizens wherever they may
live.

My amendment relates only to section
5 of the act. It creates. in effect, a new
preclearance procedure. I should point
out that this is not an idea that has
originated with me. but one that has
been carefully developed by William C.
Keady. a Federal district Judge for the
northern district of MississippL and
George C. Cochran. not a relative, who

Is on the faculty of the School of Law at
the University of Mississippi. This sug-
gestion of theirs Is discussed in an article
entitled "Section 5 of the Votfng Rights
Act: A Time for Revision." which will be
published soon In the Kentucky Law
Journal, volume 69. No. 4, 1980-81.

The essence of the proposal would be
to require political units to apply for a
declaratory Judgment in local Federal
district court for the preclearance of any
change in election or voting laws. The
complaint would name the United States
as the defendant, and process would te
served upon the Attorney General. The
relief sought would be identical to that
now provided in section 5. and the bur-
den of proof would remain on the sub-
mitting political ! unit.

Appropriatet notice would be given to
all interested parties in two forms: Pub-
lication in local newspapers for 3 con-
secutive weeks and actual service of the
complaint upon interested persons or
organizations who have placed their
names in a rerlstry with the court. Any
person or group would be permitted to
intervene as a matter of right within 60
days after notice of the action. The
United States would also have 60 days
to answer, the time period now per-
mitted the Ju.tice Department under
the current administrative procedures
for preclearance.

These declaratory Judgment actions
would be given a priority setting by the
court. and decisions adverse to the
United States or intervening parties
would be automatically stayed upon no-
tice of appeal. A provision for an ex-
pedited appeal has been included.
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I am convinced that a majority in the
Senate would not protest the nationwide
application of a preclearance procedure
to protect the voting rights of all cit-
zens so long as there is in place a work-
able procedure for processing submis-
sions. Plenary Jurisdiction over voting
rights cases is now vested only in the
U.S. District Court for the District of
Columbia. HMstor'cally. the Just!flcat!on
for the Investment of Jurisdiction in this
court was to inrure the uniformity of
interpretation.

Experience under current law, how-
ever, does not support this rationale.
During the past 15 years, only 23 suirs
have been filed in that court, and ordy
10 opinions have been published. hardly
a basis for the uniformity argument.
Some may worry that the burden of sub-
missions will be too great upon the court
system. While statistics reveal a steady
rate of Increase in submissions, there
has also been a steady decrease over the
years in the number of objections made
by the Department. Therefore, it is rea-
sonable to assume most of the submis-
sions can be disposed of summarily by
the court, with only a few cases requir-
ing actual litigation.

The 1980 statistics from the Justice
Department indicate that of a total 7,340
submissions, only 51 objections were
fied. If this is indicative of the changes
that would be in dispute in the future,
there would be only a minimal increase
in caseload for the district courts. And
assuming that voting law changes in the
States not now covered by the preclear-
ance requirements do not have as great a
potential for discrimination, then one
need not fear burdensome caseloads on
that account either.

This new procedure, applying with
equal force in every State, would make
possible increased oversight by anyone
interested in full minority participation
in the political process. Also, the provi-
sions for expedited appeal and automatic
stay of the electoral change until ap-
proved by the appellate court would
mean full protection against any adverse
decision by what some may fear to be a
"biased forum."

Finally, since there is no provision to
der the current administrative pro
dures to insure compliance with the p-
clearance requirement, It can be argued
that the increased opportunity of minor-
ity voters to participate in the review of
changes in the law, coupled with the
familiarity of the court as the forum for
resolving litigation with due process,
would contribute to voluntary compli-
ance by local political units.

I am submitting a workable. expedi-
tious alternative to the outdated adinLn-
istrative procedures now available under
the act that wil maintain the Govern-
ment's role in the protection of voting
rights. This plan will insure that all
States meet their responsibility to pro-
tett the right to vote which Is one of our
most fundamental rights.
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CONGRESSIONAL RECORD- SENATE

The PRESIDING OFFICER. Under
the previous order the Senctor from
Misslssippl is recoglnLzed.

VOTING RIGHTS AMENDMENTS

mr. COCKRAN. Mr. President. last
reek, I introduced a bill. S. 1761, which
would amend the Voting Rights Act
whichh wW be before this body for con-
sideration within the next several
months. The amendment thst is sug-
gested In the legislaton I have intro-
duced relates to section 5 of the act, the
preclearance section. The amendment
really creates a new preclearance pro-
cedure.

Today I am aendnga letter to all Sen-
ate colleagues explaining in more detail
than I will today how the new preclear-
ance section would work If It is adopted
by the Senate and pointing out some of
the reasons why It s appropriate at this
time to seek a revision In the Voting
Rights Act and particularly the pre-
clearance section to equip our Govern-
ment to protect moce fully the right to

vote ai.d the r:ght of full part.clpation
in the politcal process.

There has been a -ustestion by some
that any effort to amend the Voting
Rights Act would in fact be an effort to
undermine It or to make it less enforce-
able. to sabotage It.

It should be noticed In reviewing the
bill of this Senator. Mr. Pesident. that
never before ha a new procedure, in
effect, for clearing chages In local laws
been Incorporated in an amendment to
make applicable In every State the
present clearance requirement under the
Voting Rights Act.

This Is a new proposal. It has Dot been
considered before by either body. And
I am hoping that It will be carefully
considered by the members of the Jud-
ciary Committee and all Senators before
an estimaUve decision is made to re-
Ject It because It is an effort to extend
the application of this secuon nation-
wide.

The change that is suggested provides
fcr a declaratory Judgment proceeding
in Federal district courts for review and
clearance of election law changes at the
local level.

What is different about this is that
under current law the Department of
JusUce now has the sole responsibility
for "reviewig and approvlng such
changes. This is undertaken In an of5ce
that has fewer than 20 paralegils and a
handful of lawyers working to rpew
changes In the nine Stats covered by
this section of the act and portions of
14 other States.

Some may fear that the Federal court
will not be an appropriate forus for the
review of changes in local election laws.
But I want to point out that the men
and women who have served on the Fed-
eral bench in the last 30 years have
played a very crucial role in developing
the law In the-area of civil right and
voting rights.

I would like to call attention partku-
larly to a recently published book by
Jack Bass entlted "Unlikely Heroes," In
which he points out the dramatic
changes in the Ilsw i hich have occurred
as a result of decisions by Federal
Judges, particularly In the South. and in
particular In the Fifth Circuit Court of
Appeals.

He talks about the development of
civil right and voting rights laws. As a
matter of fact, conclusions and deci-
sCons of these judges, he says. formed the'
basis for the Voting Rights Act.

Administration oclals who testified
before congressional committees pointed
to these decisions and conclusion in sup-
port of the request for enactment of the
Voting Rights Act.

When compared with the very few per-
sons who are assigned by the Department
of Justice the Job of reviewing changes
in local laws, the Federal judiciary ob-
viously is not only better equipped from
a manpower standpoint but also from
the standpoint of Its experience In deal-
ing with such questlons and in making
the decisions based an the law and with
allegiance to due process

At the heart of this proposal Is the
involvement of the Department of Jus-

twice in the clearance procedure. The De.
partment of Justice will not be ahut out
from Its Interest in reviewing changes
In local laws. As a matter of fact. when-
ever a change is proposed In a local elec-
Uon or voting law. process will be served
upon the Attorney Ueneral under this
procedure. Notice also will be given to
the general public, through publiosUon
in local newspapers of the fact that such
changes are proposed. Interested persons
who want to be noUfled specifically about
any changes In the election laws will
have their names placed In a registry
with the court, and process will be served
on them as well.

So instead of Umit/ng as the present
1sw does, review of elecUon law changes'
Just to those few people In the Depart-
ment of Justice, thWs change that is be-
ing suggested will Involve many more
people--minority voters, those represent-
ing the Interests of minority vower, the
general public-4n addition to the De-
partment of Justice in the clearance
process.

It is interesting to me, Mr. President,
when we talk about naUonwide applica-
tion of a preclearance procedure, that,
those who throw up their hands In holy
horror firat are those who have been in.
the forefront of the civil rights effort
and the, effort to guarantee. through
Federal law, that the right to vote and
fully participate in the electoral process
is guaranteed by a law with teeth in it
so that these voting rights can be pro-
tected fully.

This is not an effort to make less en-
forceable voting rights In this country
of ours, but it is an effort to make uni.
form throughout the country a work-
able. effective procedure which will en-
large upon the power of the Federal
Government to review and approve
change. in election laws.

That would be Just. That would be fair.
I do not know why we even argue that

the right to vote in Alabama or Georgia
is more important thanthe right to vote
In Pennsylvania. Illinois. or in the State
of Wahington. Mr. President In my
Judgment, the right to vote and particl.
pate fully in the political process ought
to be guaranteed by our Federal law
to every citizen, no matter where he lives.
It is not just a right that ought to be
protected in just a portion of these
United States.

The protecUon that this change would
afford would make this Federal law like
all other Federal laws: applicable to
everyone, applicable to every State. to
every precinct

Some say, "Well, you would have to
have so many more people Involved.
You would have to increase the fund-
ing of the Department of Justice. More
staff would be needed in the Federal
courts."

in 1980. over 7.000 submissions were
filed with the Department of Justice ask-
ing for approval of changes in local elec-
tion laws. Only about bo objections were
made to those changes by the Depart-
ment of Justice. What this indicates, in
my judgment, is that we are seeing more
and more voluntary compliance by local
political units with the letter and the
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apirit of the Voting RJihts Act. This Is
encouraging Those aho say this would
unduly burden our Federal court sys-
tem. that we would have litigation in
every courthouse across the country be-
cause of this change, I think are not
looking at the fact that tLMes are chang-
Ing. and that is certainly an encourag-
ing sign applauded by this Senator.

We do not want to turn the clock back,
Mr. President. and go back to the devices
that were used in some parts of the coun-
try to deny minority voters the right to
vote and participate in the political
process.

That is not the effort being made here.
There are provisions in this law which are
not touched by the amendment of the
Senator from Mississippi which. in ef-
fect. abolish the poll tax and the other
devices that were commonly used to
deny full parUcipation.

This is not an effort to do away with
those changes. If my amendment Is
agreed to. those provisions of the law
will remain in the law, and I support
their remaining In the law.

It sems to me that If we have a Fed-
eral law making It illegal to evade the
payment of lawfully due Lncome taxes In
one State, It ought to apply In another
&ate. Income tUx laws are very interest-
ing in that we do not have enough Fed-
eral employees or agents to review the
preparation and filing of individual In-
come taxes by all of our citizens. But It Is
appligable nationwide, nonetheless. It Is
applicable throughout the country and
applies with equal force abd effect in
every State.

If It Is against the law to commit a
crime of extortion In New York. It is like-
wise against the law to commit the crime
ofextortlon in California.

If one gerrymanders a political bound-
ary In New York to deprive full partlcl-
pstion in the political process by minori-
ties. that ought to be against the Federal
law, and It It is done In the State of
Washington' for a like purpose It should
be against the law. Whatever the size of
the minority, it is still wrong, and the
Federal law ought to say so. There ought
to be some provision in the law, to make
that principle enforceable.

Mr. President, you-miay say there is no
such discrimination, nD activity like that
at all In some of our States.

Well. what is the objection to provid-
Ing that It Is illegal to do it? What is
wrong with having a rtrocedure that will
permit review of such changes, and, If
there Is any alleged discrimination. it
can be brought to the attention of the
court in an expedited proceeding? It
would not be a long, drawnout case but
one that is limited so that a decljon is
made within 60 days after the applica-
tion for a declaratory Judgment is lied.
The Department of Justice has 60 days
under the law now to review and approve
chances in local election laws. 'OVhtt we
are finding out, though, Is that in some
cases that time period drags out much
longer,

In Jackson. Miss., for instance, a
change was made in the boundaries of
the city. There wa an annexation of
some areas near the city, to include them
within the city limits. An application
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was made 5 years ago. Mr. Pre.Cent. for
approval of that chare under the Vot:ng
F.khL Act and section 5 pro:sions on
preclearance.

Just 2 months ago the Department of
Justice finally said that annexistlon did
rot have the effect of depriming mi-
nority voters of the right to participate
fully in the political process. and, in
eFect, the Department approed the
change.

In the meantime, two city elections
hase been held, both under the cloud of
failure of the Department of Justice to
approve the annexation.

Those in the annexed areas did not
know whether their votes sould be
counted in the election or not. The De-
partment of Justice, at one time, sent
out word that they would not be
counted, then changed its mind. The
point I am making by refernng to that
isolated incident is tht if there had
been in place a preclearance procedure
such as that suggested in the amend-
ment that this Senator Is offering, a de-
cision based on the law and the facts
would have been made expeditiously. If
someone might be aggrieved because of
an adverse decision made by a local Fed.
eral judge, an expedited appeal to the
court of appeals Is provided In the bill
so that there will not be any Intermin-
able delay, any long, drawn-out pro-
ceeding. A decision can be obtained
promptly.

Mr. President. I hope that Members
wi review this proposal for change and
not Ju4 conclude summarily that it is
not workable, that It Is an effort to turn
the clock back or sabotage the Voting
Rights Act, none of which It Is.

It is an effort to Improve the pro.
cedure under the act for review of
changes in local election laws. to make
applicable nationwide a uniform pro-
cedure, to give greater notice, to involve
more participation on the part of ml-
nority voters in the preclearance process
and to provide also that the Depart-
ment of Justice continue to have an Im-
portant role In the preclearance pro-
cedure,

Jurisdiction of these cases now is
vested only in the District Court for the
District of Columbia. There have been
only 23 cases presented to that court In
the last 15 years; only 10 written decl-
tions have been rendered, indicating
that this is not a forum that s being
sought out for taking up any of the ques-
tions that are arising out of the Voting
Rights Act.

Mr. President. It is my intention from
tme to time to come to the floor and
discuss further this proposed change and
the reasons for presenUng it to the Sen-
ate. I look forward to the hearings that
are going to be scheduled by the Sen-
ate Committee on the Judiciary and I
plan to present these suggestions to that
committee at that time as well.

Mr. President, I yield back the re.
mainder of my time.
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C4eeislu d" 01 monda. November a. 1D)
%Uhe Senate met at 6:30 sm.. Ont the

expiration of the recess end w caled
to order by the President pro I agpor
(Mr. TwumOKS.).

The Clspasn. the RevendRihr
C. Halversom, IL.D. DD. offeredth

~prlyeTl

Oraclovs ater In Heaven i this
lar senate family whe so oftea. Is-
sun of grm magnitude affect the des.
tiny of milio, hen p noW to overokte dedication of thoee who devote them-
selves to the minute and the mundane
without which major matter would not
be resolved. We reolgnise with grItude
the fathul service of ocoe staffs. the
emOent, tion work of those In the
elakroome, the Setretary of the Seate
the Serant at Arms end their staiffs.
the foormen, the doorkeepers and the
Pam We thank The for an o the ds-
vowe seVie 6% She, buidlns and an
the pounds; the maliteanc people,
the elevator operator. 011e poCe and
theme wh keep the place beautiful

Help ts never to take for granted y-
tag, faithful support so sessial toth
effective work of th pwe rfl, 11811m.
tia nationa leaders VIM cmipy this

tambeir. We thank The for %e men
end women of the preas and pry that
thetr dedicated efforts wil accurately
and S4maly inform the peopl And
der L . we pmr for the ftamsil of
all thoe we have mentioned. My Thy
IP55P5 and love keep thn safe and nmee
all their needs. We Pray this In th name
of the greages of all friends. Amen

RUCOONMlION OF THE ACrUIO
MAJORYfY [ZADXt

The PRXBMEWr pro tempore, 71W
atM majority leader Is recoodad.

7=i JOURNAL
Ir. COCHRAN. Mer. President, I ask

unanimous conemnt that the Jour'ml of
the proceding of U Senat be W--e to dale

The PR1ND6Vr pro tempore. With.
out objection. It Is so ordered.

O3RV OF PROMDUSE
AMr. COCIHRAN. Mr. President. under a

Previous ordw. I understand that there
will be a period of time not to exceed N
minute (f u morn busles. as
part of the ume allotted to the leader
this mornlng. I wsh to proceed at tisUam.

The PRID.NT pro tepore, Te
enaeor mu rN i Iso

PRKCSARANCR PROC3DWW UN-
D= THE VOLVN ROu ACT
Mr. COCHRAN. Mr. Presdenk I wish

to call itentlon to 1l6eiton that waS
Introduced 2 weeks ago relating to the
Voting Rights Act of I G st week and
the week befor as wel. I d Wbe the
legiloom thats being Introduced
which woud in offset, create a new pro-
clrae procedure under the Voting
Rights Act. As Members reaUMe, section
S of the msti'ng law prove for a proce-
dune for approval! of chantgee In lOcal
e iwam laws submitted to the Depart-
ment of Justice. Although the law sei-

Uf that a decllon must be mawle within
do days. experience has shown that.
often, the period cf Ume drp out much
loer th"n that and some loca poliucal
subdividon have wated up to 6 years
or moe before a decision has been made
by the Department hI respoe to A re'
qu t for approve of a local change in
electi, laws.

Mr. president. this leslation is do-
signed to eate a new proedure where.
by local political subdivisi s will sub-
mit proposed changes to U Wederl
district court. Thme will be provided-an
emUedite procedum fa i
based on the rules for declarMry judg-
mu t. Under this procedure .U Inter-
ested persons will be given notice. The
Department of Justice will be served with
proem. ad the ia ooe that now
Ots for the review of changes will con-
Unua to exist to review the changes con-
sidered In this cout proceeding. An-
other Import&nt differed is Utat
wheres the existing section 11 prsclear.
so relreets, apply now only to aL
few Btla and part of a few others.
this new procedure would be applied with
equa fore and effect throughout the
N"tSon In every juridicolL

I know that the reaction Of some, as
I have said before. will be tht ths ma
be an effort to undermine the act. to
maWn It mor dificult to enforce, and to
impose a greater burden on the Depart-
ment of JusUce a our court system. I
wuh to point out tha this is a propsl
that s been carefully dveoped by a
law grofeer and a Federall Jdge who
have written an article that is being Pub-
Ushed in the Kentucky Law Review relat-
IsW to the necesw for having a saw for
the IBM bad not one tha rts to the
rel ad dlcult lf Sth ISW"L
To hudeage Umt this proposal ht

support from rpentivsin the mi-
norty cimmunlty lI the Sith. I call at-
teioum to the fact that dur the bear-
i" In the other body. before the Comt-
mme an the Judiciar, Wlbur 0m.
whe Is a bek lawyr fram Ouimbtidm.
msigpwK actv in the Civi rights

evemno, ativ ons in vote "61406r-

Uon efforts, and a leading yowun Repub-
lican In the State of Miissippi, tel-
Ae4 and save a report on this new pro-
codure.

At ttlis point. Mr. President. I ask
unanimous consent that ils entire state-
ment to the Judiiary Committee In the
House be pointed following my remarks
In the R10co.

The PJSWENT pro temporo. With-
out objecton. it Is so ordered. (Sc cx-
hibit I.)

Mr. COCHRAN. I refer to somec of the
statements that Mr. Colo0 made. He
points out that while there are some
who advoite no chalicKe In the Voting
Rights Act. particularly no uluinge In tle
second 5 predlearace requircments. he
sa that the maintenance of a pre-
claance procedure Is necessary to the
two-party system w necessary for the
protection of fundamental rights. Vi
he says:

Whi we must knowledge that voter
ttlmldtos barters to regletraion and
e*ea balIot bon stullig, the tools of the
pak to a large stet, have dleAppeared.
tUee *WiI remiss white block votlog. sub,.
tioeaneuvus to dilute black voting aSreglh
A blatant Worts to n4este block electoral

Basa M*smipp ba change There is
greater equality. Those who say they have
SM mo dis minstigo lmt blacks In
Milhlsippl mst be blind. Thos who say
that any oh e I the Voting Rights Act
wilt tuts beat the eloek of racist equality
refim to acknowis the program out Sate
ham made. 0 owss. we sti have Cam to go.

lie 9oes on and sueggsts that the
Kendy-Cochran proposal, as Ihe refers to
It In his remarks, should be care uUy
considered and apvmed by thle Con-

Mr. President I hope that Members
of the Smate will review this suggestion
and look at it not In terms of an effort
to turn the olook back. to so back to the
days ef poll tax and co devim that
were designed to prevent or undermine
the full partlcptloUn In the political
process by mkoty cittsens. but as an
effort to move Into the eighties with a
modern enforoement procedure which
would be based upon due process, an en.
forcement of the law that would prohibit
any e1 1 to deny voUn rights in any
place In this county. My suggcatlosa. Mr.
President, Is that If It Is Important to
protect with the full force of a preclea.
are procdum the votng rights In the
state of Alabama. then who am arsgu
that It Is not Important enough to have
a Procedure for protectn thioe rights
In the ~t t of Wehigan or in the state
Of VIlls If It Is aganst the law to
commit a euime In Pennsylvania, it Is
ainst the law to commit It In Call-
fornIa. That Is our Federal system. Ped.
eral lawS apply nationwie. This act can

* il "kbo wsh~seh esls" sim s, er waetes hc e see pehes by she "aember en she floer.
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be given uU fare IIad effect nationwide
unde this new rmo rid

Sme w. wel. the hae heard about
th" In Sh noun; Sey reJected it or-
wbnmg . Nobody ha raly bd Uhs
Proposal before them. Mr. President.
It Is a pew procedure aMd I hope the
Senate wl rtveW It caefftly durit the
herings on the VoUg P.Ights ALA that
will be undertaken, M I underean it.
earl next year tw tUe Senate JudicryOotmasiee

TZaamarr Ws 0. Cao9 +
Mr. alran OW members f she om.MAtoS3
MY Name s VWlbur 0. Colec. You have

my r4m16 bWOla you and I will emt say
rerne to my background othe tha to
Pont out M t I me bogA s opent myentr ifer Inn Mleippl. agape i ape

of0 @ 10 ysars whoa I was swap insco.ThIs is a most dicu Lt piuetation for
me to make: not because of any doubt no-
PrdlaG the moile 01 th Keedy/Cochran
proposal. but eeas I Sad mlsfr o "
from no a"i wome who have m hinet

ft . la MW.m en
Smay ethe Who te ad before you havebee" persona who bave t*ug crtical bat-
tim that gAav mehe right tooe, Oa veme the,1 eor tally to be a member of Ps.
dent Rsaes iamdOleM staW. They we
out l t when bombs were the reales to
of me opponents or equal 41 r ty. Sat
L too. use active in the f01j~~ rOgt move
mNI, in the m.d-1S an" I. too, mml te
Pon Inequalitie.

Add my vowe to theirs in saying ta" the
As A 6etiv R@Pubkes I DO sy with-Out N etOGos that the Voting rights actand Mtion a0 the as am emetal so the

mlntoSaNu of the tW party ystem ad
n=eaTy tr the protequeo adt a-atrights. Indeed. my ript ad that
my child to participate I& thI electoral
POCON Is at stake.

While us must acknowledge that votw
ltlaldatso. batrien to rq irls en
OMe ballot ba atstog. the mobl at noePat, to a Ig extent. have disappeared.
There Iull remain white block vtag. sub-
tle manuvMes to dilute black voUng
strength and blatant efforts to negte black
electoral" tains.

Mlss-uulpPt hu changed. lhere is heater
equliWty, 'o who up " heae Mon no
dlecrinlncuon agiLnat wa Ia MimimsppI
nIUSt be blind. Thoe who rey that Any
change Sn Ue Voting Rights Act wilt turn
beck the clok of rial equaUty refuse to
acknowledge the prps our' 11e1te has
-edi.

Of omr we gUll have far to go. Resit-
aiso Ino "to much amo n ePopulace asIt Is Among the piollticl forc now in powar.ropt tey arecWUy me that she lissUX of
blac into the electoral proce wUil offer
the potential for, Dew oaltlone aOW newpoia algnmets tht may ot allow
tlhir cotUnued political domoation.

NotlnE ha4 done more to pteete W do-
volopmeeat of the two party gpstei I" bile.
"4Wipp than the Voting flights Act. Mew we

SAd two pr
t

ji Wmpeting for tw larg
voting 6Pps with beth partiese"n fun.
damtIp tmgibe to tie pI Nm i
Is ntoawl to the nepubll e party In the a
etatLs of aikseippe that ths rights O0 blak"aer be prt1te intsbedet@ e'e do ethorwie woul idoire m m tro I
the e eINn vitet arot"t

ow.sa s"oes" OCel Rd aPro aIesL VRM lem e is thed&W ail" Shevalid Ntes DistrictColrin thr e Northern ou~t Of haamiil-

COI4G IONAL ]IN)ORD-SENA T
pl. aeore Cochran is a peueeor oflaw at
the Unhemty of -t-i- law mtew.
22%eir proosa is ouline in ther torsh-
m ga mime be t11 Kms law JounMa
entitled "Section 6 of the Voting Jights
Aet: A 7Tme tor Saelaidn" The KeCady/
Cochran article rells an. among other
Utns. o1e documeAt with wh c I am bure
you are familiar. the GAO report on the
vng rights MctOm Of th Jusuce Depart-
mons and a book eatt sd Compromise 0"m.
plia ." 104h 104d to tome umavod&Mabe
coneluloa which me as the empirlca
foundation for She Ksa y/coelm aPropoeal

lurs, thee is atn extremely Il uao

ohanpa as this vdmuons rte hba an
mbeotti ng ef ec qusly aliew by

the Voting rights otlome. Second. Ue are
rea Wnd JUSUla'le euspilOa that admiu.
letat Preclearansc hag nalgictd those
Iater*" It was dIldgsi fo i terve t s4t.
"MAO show tha off 1J40 mbmooe only
6t ebjeoUtn Wer IntsOPeSed. 2he chaotic:
and hurr'ied, review gives by the Clvil Rights
DoivteO teld to bea out the coelwon
Ut effecUve full enforcement is not now
and eant be achieved In -b Dopatmet
o0 lustis now or be the furtureTr. the
901m e Court be l rorrs v. Otemil held
that thee is s judial revise @ a & #part-
mGs deo "iom no" to obmoe to a Submit.
eim

Sash an unrsvteawable p~a is foreign to
ou proam and hs potential for shoe. I

the reepommabity of Protect.
t to to patu la the jetr

In h hm s eta souther redora
Judg su)bet to the apedtled reew of the
rLtft Circuit. then to vest that authority
Ift the hands of a political appeatl" whose
poMan7 Y be boed aoi hs ow her role

Is cI= , Methe than his or her dedj.
Sidetoth law.
Fina ll. In Illi. Aestnmt Attorney Oc.

era iotinger slated tham" a a a
would be In place which would inm that
Covered judiedioM vZNyp wtii pre .
elSaa requirement. smtly. e se-
knowledgfed After asI pear s"a no such
mechanism ha bee put In place. It is
Ahisaant clear that Do such tecbulqu is
a b In &he DePaWLt.

is is mandatory. smideriag0 foregoLng,
tht thi committee explore alernsUive
which will cure thJ existing deficle4e of
admlnierAlve pretlearance and would ex-
tend the protection orrently offered by er
ULon a to all nmorti of the UnIted tLAIL
no matter where they map be locate.

It is Ilk this o ist ta I now strongly
urP tha you support the saody/lora
proposal A found i the forthcoming arUcle
In the Kentucky 4 w 1vlsew, and. it I am
corret, a draft copy01 whic baaIs been dl,.
trblsted to eh member of the oenmitge.

ro lie broadest otline, their conlusion
is that section 11 should be give nation.
wide appication and that the political unit
be rquind i bring a declaratory lud e-et
In a local UslodL01 IlWN diMtricL mrt frt
Proposed electoral aleatioLs. *11W auendedatuto would conaDI the mLM require-
mets as now. with th United laise being
named the defendant. Om uig. appropriate
static. would I* reqired to IWform Inter.
CtLed patrtlce.

It would take two fIna. PirsI. publica.
Ion I loca newspapers for three eon6400.
AVG works Second. aeteal aevioe0 at he
.mllant upon Interested perms or orga.
sson which have hir name placed in
pernlAot rlalry" madntlaned In the

WOD Of thbe district court clet.
In flight o _Ube 0 a iWhl&Wlty of ml.
oISI So hae dealative Input to the pro.

aerae proeswell "s the previously
te Mebilty to m Judicial riw of
ddst aot to object. this, porties of Ube

Lady Vochren propom b arlweal.
The statutOry rIght @0 ItWvetMUM by
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indivlduals would. ar o- other thinp.
make I"velas a deprtmeU deololo not
to objee. U the doeaent f&a to object
sad IntoreIoSI does not occur, am unoon-WO = t woud then be entered.

The with an uiususilly bta,"4i
J0d5 would be. oured by hs prnvlle for
an autoghmat stay cula wih In e pe-
di d = pel dure. I recently bed an
expedte appeal to the filth circuit andus We at ora argument all briefing com-
pleted. sixty das after notice of appeal was
lied. Moreover. the avalabllly of a statu-

tory right for mAdamus would aesuro that
those aetINlo would be heard epeditoklnuy.

The bottom lne is tha tthe voting righ
act "a a"asould, be strengthen to as-sure effectv enforoment. Thia proposal
a bevee tat goal while at the maie, nav
all liwt for natiowide alpcesos arending an, toblema adnmlatrutvre proce-

oM lpi. many who ae" eii before
YOU, Will admit at the jusU depaIth
in doing ONe thean a pan job of enforce c
the SrvlUSIIcSOf seMUo 5 Of the vutiU4
rights "ct

They wil acknowledge thet It Is Icultto And fault with the eAdy/Coaren. pro-
pose. eto, they fUer that any tnkering with
the sot will rsls in it being gt ted WIth
republican o amendments, hope and A praythMA the Pr e dnttilar;Uou and my fol.
low r.puhban. will prov them wrong.

Th enoroeml est poeurm of thbe votngrights, actw am twitt on a seared scroll.
Whie the prinipls embodied In the act
should be sacred to all f us; for IS wasthrough much suiffering in my lifetme iii
game were mad" the mechaonIsmo for en-
forcement should be open for debate as Ills.
siasippl. changs and so America change.
Innovative idea on enforcement such as
the Ready/Cochsran, proposal should bic
welcomed.

Mr. COCHRM. Mr. President, I know
of no oter request for leader time on
this Sid of the elate. I yield to the di,-
tingulehed Senastor from Michligxn.
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RECOGNITION OP SENATOR
COCHRAN

The PRESIDENT pro tempore. Under
the previo .s order, the Senator from
Mississippi (Mr. CockA) Is recognized
fo: not to exceed 15 minutes.

TE VOTING RIGHTS ACT
Mr. COCHRAN. Mr. President 3 weeks

ago I introduced S. 1761 to amend the
Voting Rights Act of 1945 to etablUh
a new prec earance procedure a Ibcai.
to al 50 States4

Each week since then I have obtained
Utme to discuss some of the provisions
and ramifc&Uons of this proposal In
hopes that Senators would review this
suggesmon carefully and be advised about
theintent and motivation behind It.

It hs been stressed that this Is a new
proposal and has not been previously
oonedered by either the Smte or the
other body during previous discussions
of the Votin Rights Act.

What distinguishes this proposal from
previous suggestions for ehane to ex-
tend application of the law nationwide
Is that this bil pr vMe for a new pro-
oedure for prwessnm and vests JurI-
dktiM for AdmiIsterIng that procedure
In the Federa district courts.

At the same time It does ot take away
from the Department W Jusie the obU-

November 18, 1081.
gakton and responsibility to review pro-
posed change in local election laws. As
a matter of fact, the procedure that Is
incorporsted In this bill would require
that process be served upon the Attorney
General. The political mit, tilmn pro-
posing to make A locul cltstuge III an
election law, would file an application in
the Federal district court for a declara-
tory Judgment. Not only would the At-
torney General be made a lirty to this-
proceeding but any intere.ltel person or
group through a representative would as
a matter of right be able to Intervme
and Participate in the preclearance
procedure.

Sixty days would be provided to the
Attorney General within which to con-
sider and review the proposed change
and to Interpose in the Federal district
court any obJection to clearance of that
change that It might have.

This Is similar to the procedure that
is now provide-whereby the r)cpnrt-
mnt Is given the sole responsiblity for
reviewing such changes and within 60
days making a dectslon to approve or
disapprove the change.

Also Included in the hill Is a provi-
sion for expedited handling of these
election law changes. U any party is
aggrieved at the decision that is reached
by the district court. an expedlted ap-
pal can be had to the court of appeals.

Some may say upon hearing about this
sugmtion that this is not anything that
we have not eonsdered before. Back In
1675 when this body was debating the
Votng Rights Act there was an amend.
ment offered by my State collcaen Sen-
ator 81mnw that would extend the pro-
visions of Le voting rights law nation-
wide. But them was no provision In that
amendamet for a new proctidre for
handling preclearance. It simply pre-
simed that the Department of Justlce

would be able to handle the Increased
volume of requests that would neoes-
sarily follow from.jproval of that
amendment.

Recognizing that there would be addi-
tional work required of the Department

nd more personnel might be needed,
this Senator has suggested that not only
shwld we involve the Department of
Justice but also all of the Federal district
courts around the land io that we will
be sure that whatever workload increase
might result could be effectively and
fairly handled so that the voting rights.
the right of full partelrpatlon In the
political proeesses of this country. could
be effectively Protected.

Another difference In the proposal
that I am making and the one I have
referred to that was considered in 1975
Is that there was an effort to repeal
section 4 of the Voting Risht Act along
with extendin! application nationwide.
Section 4 of the act suspended the use
of literacy tests I am not In favor of
going back to a stuAtlon where literacy
tests or other devkes are used to deprive
certain eltxens of voling rights in many
came smoly because they were a minor-
ity or In a politically disadvantaged
sittiatko.

That section also In addition to sus-
pending literacv te ts prescribed a teit
by which it would be determined which
political units and which States would
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come under the section 6 preclearan
requirements. That test was in efec
First. If there was a literacy test in U.
and, second, If less than 50 percent 4
ithe eligible voter population was nc

registered or did not vote in preVWo,
elections.

My amendment does not tamper wtl
the present section 4 provisions of th
Voting Rights Act which now not onl
suspend literacy test. but on a perma
nent basis do away with them and als
extend coverage to Jurlsdtons witi
language minorities.

The bill that I am introducing relate
only to section 5. the preclearance see
ion. and extends the precearance re

quLrement to those States not aIre*di
covered under the set.

There wAS another provision In tbh
amendment offered by Senator Svsnu
In 1915 which included authority for th
Attorney Oeneral to establish criteria b3
which any State or poUtical subdivWsor
might be exempted from the proiso
of section I and section 6.

Thr Is nothing In the bill offered b)
this Senator which would provide an
exemption whatsoever for any State o
any political subdivision.

My Proposal would amend section 5 orequire all Sate and AD Political unite
to Preclear election changes on a perma-
nent basis.

There were some sulnestjohs. Sena.
tors may recall, In the other body when
the Voting Right. Act was up for con-
idertion several weeks ago for change

in the precek nce section. Congress-
man Bumvs of Vlrginia offered an
amendment that would have vested In
district courts jurisdiction o hear appli-
cations for a bailout. That was a nation-
wide change in that his sugxestion waxthat the preclearance procedure should
apply nationwide but there be given a
right on the part of political units to
Petition the courts for a bailout. Again.
that suggestion differs from the one now
before the Senate in~hat this Senator iVnot miggesting thAt any such bailout pro.
vision is approoriate.

Another amendment was offered bv
Congress an HARWyrn. His suggestion
was that before the Homge of Repre-
gentatUves and was relected along with
the Butler amendment attempted to ex-
tend nationwide the applikation of the
preclearance requirements. but like the
amendment that was before the Senate
in 197. It did not-Provide any new
procedure for reviewing the liumerom
submitions from the 50 States nor did
It suggest any willingness to provide ad.
ditional alPropristions or personnel for
the Department of Justice to handle the
Increai.ed volume of aibmisslons thai
could be expected from nationwide ex-
tension of the law.

Alain, then. I am attempting to
demonstrate by these references to ear-
ler amendments that neither the Senate
nor the Rouse of Representatives hasever fully considered the suggestion that
Is ioorporate In S. 171.

5. 1761. Mr. PresldenL is clearly an ef.
fort to ""e tAt te right ot evy ct.
m In e11e03 State to v4le. o11 rtlciost

fully In the electoral proesse of this
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e land. Is protected. A procedure for pre.
t: clearance in Pedera courts which have
ise the capability, the expertise, the experi-
sf ence to make fair and Just determine-
it tions under the rules of due process is
is suggested by this amendment.

It I, my hope that the Senate JudIcir y
h Committee during its hearings will con-
e aider this suggestion and, of course, I
y hope It is found to be a reasonable and
. workable Improvement in the law, not an
D effort to undermine enforceability, not

an effort to lessen the commitment t.at
the Oovernment has, and should have, to
P rotect the voting rights of citizens in

* this great country of ours.
I I noticed in reviewing some of the de-

bate on the bill beck In 1975 that Senator
Abraham Ribloff. whom everybody re-

* members as a champion of civil rights
and on the frontles of many of the
early civil rights battles, said this:

it we ar gotng to solve the dissension in
thia country, one of the places to start Le to
mank ure there is unuormlty in the applica.
uo ot natiCCal lar In the 60 states.

P This bill is consistent with the hope
and challenge laid before this body by

SSenator Ribiloff. 7is bill will achieve
uniformity under the Votng Rights Act
for all 50 Stas, for all poUtical units In
the country, and Insure that it does not
matter whether a minority voter liver-M
Illinois or New York or California or
Alabama. This right to fully participate
in the political processes will be pro.
tested by a law that is fair and workable.

But some say. "Well. there is no evi-
defce that there Is discrimination, that
there are any efforts to prevent that kind
of full Participation In some of these
areas."

Wel, If there is not then what is the
objection to submitting to the Pederal
court for an expedited review of election
law changes? I there is rio discrimina-
tion the proceeding will be a summary
proceeding. The court will review it. if
no objection is made, nobody feels ag-
grieved by that changiand if nt has no
effect of depriving anyone of the right or
full participation, then the court will
approve that change. That Is not such
an onerous burden. It is a small price to
pay. Mr. President. for uniformity in the
law, making this law like every other
Federal law.

If it is a crime to commit arson in Use
Slate of New York. It Is likewise a crime
to commit arson In the Stale of 'l'exas
Cite me. if anyone can. any other Ped-
eral law that singles out specific political
unil s in this great country of otirs and
says. "You are under these requirements.
these obligations, but all other political
unit. are exempted." I think it should be
the goal and the effort of this body, when
it goes about formulating, our Federal
laws. to make sure that they are applied
fairly, evenhandedly, and with the same
force and effect In one Jurisdiction as
they are In any other.

Our Income tax laws apply evenly andfairly throughout every Staie and every
county of til country even though we
do not have a Federal reasury large
enough toPjay for enough agents to re-
view Ihvidually every income tax re-
turn th" i4 fl In t oentm . But we
have before us now a procedure for en.
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forcement of the Important provisions of
the Voting Rights Act. Mr. President,
which can be enacted by this body when
it reviews the Voting Rights Act later
this year or early next year.

I am hoping that Members will review
is suogestion for change and Improve-

ment and agree with the Senator that-
it Is time to have a law for the 190's and
not Just a law that related to the prob-
lems of the lWO's.

I yield back Whe rentiauder of my time.
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THE VOTINO RIIHTS ACT
Mr. COCHRAN. Mr. President, once

again, I come before this body to discuss
8. 1761. legislation I have Introduced to
amend the Votng Rights Act of 1965. My
bill provides a new preclearance proca-
dure whereby a poltIcal subdivision
would petition the local Federal district
court for a declarato7 judgment In or-
der to preclear electoral changes. I have
proposed-Lhat this procedure be applica-
ble to all 50 States so that the voting
rights of all cizens will be protected.

As my colleagues are aware. electorl
changes are now precleared by the Vot-
ing Section of the Department of Justice.
But many of you iney not be aware of
the mechanics of this procedure or of the
many inadequacies with which It is
fraught.

Historically. Congress Intended that
electoral change proposals would bt pre-
cleared throuh the Federal District
Court for the Dstrictof Columbia. which
wpuld Issue a declaratory Judgment U
the hange were not discriminatory in
Its purposeor effect. The administratIve
procedure was added, really as an after-
thought, to provide a prompt process for
preclearing simple electoral changes. No
one anticipated that the administrative
procedure would become the main ave-
nue for preclearase. Uttle attention
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was given to delineating which chances
should be submitted to the court and
which to the Department or to the prob-
lems that would develop.

In 1977, the General Accountinx Office
conductd-a study or the Voinr Sc Uon
and the preclearane procedure. Its flid-
Ings were published In Its report, "'Vot-
Ing Rights Act--Enforcement Needs
Strengthening." In 1971. Additional anal.
yAis of the departmental procedure Is
contained In "Compromise Compliance:
Implementation of the VoUn Wiahts
Act" by H. Ball. D. Krane, and T. Lauth.
I am aware of no more recent or exmn-
sive rWidy of the administraUve prove.
dture Un these

Tito Voting SecUon oIte Dcartmerint
of Jiktice is composed of two unis--Ue
Submnisson and the LIUgaUve Staff-
which employed, at the Ume of the GAO
study. 14 attorneys. 13 pamprofessionals,
a~nd 2 staff assistants. The 8ubmsslon
Unit. which is the unit responsible for
the review of electoral change submit.
sions, consists of one attorney. a para-
professional director, and 11 parapro.
fessIonal posilUon filled with law stu-
denis. college graduates qualified for on
5-10 level Jobs. and others. These para.
professionals. possessing lite or no legal
training nor demographic or ststistcsl
skills, review the preclearance submis-
sions ?V-Wy - the determination
vhethcr or not the propose chsunge has

a discriminatory purpose or effect.
The Paraprofessional Is trained to spot

such troublesome changes atlaLrge
elections, redistricting. and changes in
the locaUon of polls. Often his lnvesU.
itatlon UI accomplished by telephone calls
to onsite persons. Additional Informna-
tion is gathered from minority groups or
Individuals. The determination by the
paraprofessional Is then reviewed by the
stipervising staff.

ThLt procedure of review and deter.
mhiation by paraprofessionals prompted
Justice Powell to state:

No mnies oweer in the Justice Depart.
m nt--much lees the Attorney Oeneral-
Could mSake a thoughtful. personal Judgment
on an average of twenty-Ave preclearance
peUtions per day. Thus. Important decisions
made on a democratic beats . . . are finally
judged by unidenttfable employm of a fed.
oral bureaucracy, usually without anything
resembling an evIdenuary bearing. (448 UA.
206 n. 11).

The procedure has also been described
by Prof. Howard Ball as a "dual track"
process. The first track consists of the
review of the submixslons and a deter-
minntion by the paraprfeslsional, who
consults Interested persons and minority
groups for information concerning the
submission. The second track consists of
the discussions between the supervLling
attorney and of iats from the submit-
ting Jurisdicton. Local attorneys con-
tact the Deportment of Justice prior to
formal submission, which leads to In-
formal approval without local minority
partelpatlon.

Other problems in the procedure have
been identified by the General Account-
ing Of ce. In Its review, the GAO found
that decisions on ssbmllons were being
made by the Department without all the
data required b the Federal relations.

November 19, 1981
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Fifty-nine percent of tLie 271 submtssion
files reviewed did not contain the re-
quired data. The GAO also reported that
some submission flies could not be 1o-
casted und tiatt data Innecuracles limited
the use of the Department's computer
system.

The GAO was critical of the Depart-
ment's procedures for soliciting the views
of Interest groups and individuals. The
review of submission files revealed that
only 5 percent contained comments by
Interested groups or persons and only 1
percent of those commenting were ad-
vised of the review decision. Interviews
with black leaders Indicated that 3S per.
cent had no knowledge of the Depart-
ment's preclearance procedures. 90 per-
cent were not on the mailing list, and 80
percent had rarely or never been con-
suited by Department personnel.

The OAO cited the Department's dif-
ficulty In complying with the 60-day re-
view period as another deficiency and
recommended that procedures be devel-
oped to Insure the prompt review of sub-
misions. The GAO based Its recommen-
dittlons on Its findin, that, in 0.8 percent
of the submissions reviewed, a depart-
ment decision was not rendered until
at least 100 days from the Initial receipt
of the submission. The GAO further
found that over 50 percent of the re-
que.ts for additional Information were
made on the 60th days after receipt. A
request for additional Information tolls
the 60-day period. Upon receipt of the
requested information, the 0-day period
li.sl.5 to run anew. Over 70 ivrcent of
the requests for additional InforinaLloii
were made at least 55 days after receipt,
and only 2 percent were made within 30
dayn.

Finally. the GAO was critical of the
Depitrtment'r. f:iliore to develop formidl
procedures for Identifying Jurlbdictions
not submitting voting changes, Inform-
Ing JurLsdlctions of their responsibilites
to preclear. and determining whether Ju-
rL ictlons arc ImplementinR election
laws over Uie Deiartment's objecton.

Mr. President. certainly these problems
and deficiencies In the administraUve
prerlearanre procedure that I have Just
cltd Jt'.tlfy Ilie cnmis lderaUon by Uiis
bly of an alturintivc Ineciais|.'.ll for
insuring the voting rights of our clixns.
Complex legal determinations are being
"processed" bv paranrofesslonals who

ck leral or other s xccinl skills and many
times., the factl dtia requirtl by the
r-im:ul1tlavIi. Pli' hive been lo't mid
computer data is Inacctrate. Mmiority
participation Is minimal and a "dual
track" system seems to limit further the
opportunity for minority grour or per-
.%nul.% tO ha:ive In01t illL the prccirarance
irocedurc. retviuw of .ublnl.%lons estcLcnd%
well beyond the Go-day period permitted,
and requests for Information have be-
come a tactic for further delay.

Mr. President. what was envisioned
a% it r.yntem for lproinlt 'reclearnce of
binple &ubmlsslons h.%s become a quag-
mire of voluminous submissions requiring
the collection and evaluation of complex
political. social, and legal data with per-
%onnrl too lmitcd in number and skills
to adequately and properly do so. But
additional personnel alone. I submit, can-
not resolve the problems of adnInbLtra.
tive preclea-ance.
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What is required Is the expertise of our

Federal court system, and I propose that
we utilize It. My proposal would provide
an expedited procedure In Federal dis-
trlct court for the review of preticur-
once submissions.

Federal Judges, experienced In the re-
view and evaluaUon of complex Issues.
would determine whether or not a pro-
pobed electoral change has a discrim-
inatory purpose or effect. The Deparl-
meat of Justice, served with process as
the defendant In the declaratory Judg-
ment action, would still have 60 days to
review the submission and Interpose an
objection, or mnkc a request for addi-
tional inforination. Interested perons
or groups would be notified of the sub-
mission and permitted to intervene as a
matter of right. While many of these pro-
visions are the same as the current nd-
ininrittive practice, Wie difference Ls
that they will be supervised by the court.

Mr. President. I urge my fellow Sena-
tors to give careful consideration to my
proposal. If the Judiciary Committee
holds hearings. I hope the Members will
undvrttke u review of the current ad-
minIstraUve procedures and the new pro-
cedure that I have offered.
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RECOGNITION OF SENATOR
COCHRAN

The PRESIDING OFFICER (Mr. Ai-
Darws). Under the previous order, the
Senator fmn Mississippi (Mr. Cocisac)
is recognized for not to exceed 15 min-
utes.

THE VOTING RIGHTS ACT
Mr. COCHRAN. Mr. President, I have

been addressing this body for several
weeks now about legislation I have intro-
duced. 5. 1761. to amend the Voting
Rights Act of 1965.

Ihe purpose of this amendment is to.
assure the naUonwlde protection of vot-
ers' rights by making available a pre-
clearance procedure in every State. Po-
Litical subdivisions would be required to
apply for a declaratory Judgment in local
Federal district court for the preckulr.
ance of any change in election or votng
laws. The United States would be the
named defendant, and process would be
served upon the Attorney General. The
Department of Justice would have the
normal 60-day period to answer and In-
terpose an objection if It believes the
change Is discriminatory. All interested
persona or groups would be notified of
the action. The bill also provides for an
expedited proceeding, including a prior.
Ity setting in district court and an au-
totnatic sta on appeal.

At the time I introduced this bill I
pointed out that the proposal was devel.
oped by William. C. Keady. chief Judge
for the Northern District of Mississippi,
and George C. Cochran, who Is on the
faculty of the School of Law at the Uni-
ve ity of Mssissippl. in an article to be
published soon in the Kentucky Law
Journal. Volume 69. No. 4. 1980-1.

Mr. President. the Kesdy/Cochr ar.
tcle. entitled "Section 5 of the Voting
Rights Act: A Time for Revision, pro.
vides an extensive historical background
of the development of the act and. In
particular, section 5. It discuses the op-
emUon and impact of section 5, well-
documented with statistical data, Fl-
nally, It develops the new precleararice
proposal. ntroduced now as S. 1761.

Mr. President, I ask unanimous con-
sent that excerpts from this article, tith
footnotes and exhibits being omitted, be
printed in the Rcon.

There being no objection, the article
was ordered to be printed in the Racos,
as follows:

SXCrIOW Ao Pw Vo'nC; Racars ACe:
A Tract Poet Rnewuos

- (By Wimam Colbert Ready)
The Voting ights Act of I6 represents

asgunlcat legislation which, notwithstand-

Dccembc' 4, )fr8J
Ing certain irt,. " 3' ., .: g .eti llfv i t11
f.'tetrith ".'c:,s.r ' I,.,itnte u;sdtr '..e
Art. and in p..:tlct..ar ste(,u: 5. al, -r.b th3
deIte the &.SauWt upon our f;crali, it.
affected jurldichona have taOf asltrtd fit 1
its enactment but hai e In fact bect &tren;.!
eted politically on account of grerler eler
toral partlcipacon on the part of n'.!nority
voters Furthermore. there is every reason to
believe that the beneficial erects of ths leg.
Isolation would insure to the adiantaga of
all Jurisdictions to vhtch it would be applied.
The time has come to lay aside ergumensa
concernmg which reion of our country has
the worst record of excluding m'coritles from
the political process. The Republic. given its
historical pu.sult of equality, can have no
greater source of strengtb In the future than
that deriving from the nationwide eradica.
tion of diserlminatlon In matter of
franchise.

The purpose of thts article U not to laud
the Voting Iighte Act as Ingeniously con-
ceived legislation foe preventing disen-
tranchtvement of minorities; nor is it to con-
demn Congress for enacting and maintain-
ing this regional leW.slation bued In large
measure upon findings made to 195. It Is
also not the authors" Intent to come en.
snared In the ongoing dialogue conremrin
matne such at substantive Interpreations
given Section A by the courts and the Attor-
ney General. Furtherome, it is not the
authors' with that this discuslon have the
taint of past efforts which utilized the
rhetoric of "nationwide application" as a
vehicle to rid Section 6of Its vtal~ty. Rather.
we believe there Is much to be learned from
the past sixteen yemn and that this expe-
rience. If correctly evaluated. clearly justifies
the continuance of Section S' preclearanee
requirement, a requirement, however, which
should be administered by the judicial sys-
tem created under Article II of our Con-
stitution.

Thus, thi article ti dedlned to proffer two
explicit proposittnts: (1) Congrees should
a•mend section S to provide fo nationwide
application: and (I) SectIou B's orocedurl
mechanisms should be revised to discard both
a seldom used Judiclal remedy end a cumber-
tome admtnnstratve procedure ad to re-
place them with a judicial remedy In the
United Statee Dstyrtct Courts under con-
ditions guaranteeng esoedittous resolution
of Section S prtclearane requirements.

I. VMS OPERATION A"t IMesoT OF SECTION 8
As originally enacted Section 5 prohibited

etritin states and their political subdivisions
from enacting or seatrig to administee "any
voting qualification or prerequisite to votLng.
or standard, practice, or procedure with re-
apect to voting different from that in force
or effect on November 1. 1904" without ad-
vane federal approval. The Act as amended
in 1970 to extend to polltitl unite which
maintained a "test Or device" with respet
to otmg and In which les than flftr percent
of the eligible %otiug population reg sleredl
or voted tn the 1968 election. In 1975, the Act
was further broadened to Include Juridc.
tions with more than five percent language
minorities which. as of November 1. 1972. had
election materials printed in English only
and in which less tha.s fifty percent of the
v11ng age population registered and voted in
the 1973 presidential election.

With a legislative history Indicating that
the .erm "procedure" was co tidered "to be
all-inclusive of any.kind of practice' relating
to voting, the United Sates Supreme (lour%
has, beginning witb Allee v. Slate Boatd of
Electionas tn 1969, given the Ctetion broad
and wide-ranging scope. Since the Act was
designed to preclude "the subUe. as well as
the obvious, state regulations which have
the effect of denying citizens their right to
vote bemuse of their race" Section 5 scru.
tiny Is triggered If the chant or odIfJca.
tion has "a potential for dertn-ixnatlon."
Thus, the purpose for enactng a chge in

N1

S 1474



361

Dcreiber 4, 1981 C
vVulg Is ;:le-ant tO a u;e:vrminatn
wheitreT the satle or eubd:ttion eiust ct
ply th reta.ca 6 a:sd ftcferal preclearan
must be hid even it the legislation or 0th
chisge v is acted fror tte purpose of coe
p: ing with the Act. &ectto A prec:c r'z
naust be met whether the change is. one ipolling places. Candidate quatficatian
boundary a5:eations, reapportionment, r,
e.stricting. arnexations, cmar bes from wa1
to at-large elections. altaraions In proc
dures for casting write-IL ballots, or eve1,th respect to a requirement that pub)
empi.o)eeb take unpaid leaves of absent
v hen canip3tgning for elecuve goakc Indees
there wou!d seem to be few state acuot
shich relate to the electoral process lthwould hot be subject to the proscriptions €
Section 6.

Pursuant to Section 9, voting changes a,not given effect until the political unit I
question receives a declaratory judgment
the Untted State$ District Court for the Dim
strict of Columbia "that such qualilcatlo
prerequisite. Standard. practice, or procedur
does not have the purpose and will not hat
the affect of denying or abridging the rlghto vote on account of rsce or Oolor," Alternatively, the s:ate Or political subdivisli
may submit the proposed change to the Attorney nereral and enforce the new voUni
practice If no objection to the proposal
entered within sixty days after submisaon
If neither action is taken prior to tmplemen.tation, private parties or the Attonaey Gen.
eral may bring suit before a local threejudge district court to enjol enforcement
In the latter Instance, the sole Issue to bs
addressed Is whether the eustment Is sub'
ject to Section 5, te dLItrict Court Is noIempowered to determine ihether the change
has a discrImlnatory purpose or effect.

The Act Itself. tn conjunction with a Sec-tIon 6 preclearance requIrement which Is
both "unusual. and In some respect., se.vere," has produced atartling results in the
Jurisdictions to which it apple& An analysis
of black voter registration In the al states
covered by Section 6 since Its Inception re-
veals . . dramatic Increases...

1978 data &how& that the South fares notsignificantly worse. and In some Instnce
better, than any ares of the nation with To.gard to the difference between black and
whit voter registration ....

Furthermore, preliminary Information con .cerning IO O registration indicates that while84 percent fewer blacks than whites regis-
tered throughout the entire country, theregistration difference was only 09 percent In
the South.

Thextent of black voting strength Is per-haps best reflected In the numbers of blackelected officials within the Jurlsdictions sub.
ject to Section A. Prom 1974 to 3980, therewasan Increase Of 6i percent In the number
of black elected Oicias nationwide. In fourof the six states that have been covered by
SeLon 5 since 1965, whoever, the Increases
were much higher.

Indeed, in 1980, IJisstasIppl had the highestnumber of such officials of all slates In the
nation, and Loulsina was second. i theanalysis Is directed to'ard per capital back
elected of5clals, I e., ratio of black electedofficials stO black population. It is significant
that three Of the Six 0fected states rank
among the nation's ten highest In this re-gard Finally, the positive Impact of Section AIs perhaps beat demonstrated by the startling
fact that •4 majority of wit Iconge-sloall representatives frm the American
South supported" extension of the Votng
Pights Act In 1573.

The preclesrance mechanism has undoubt-
edly served to effectuate the right of min.orlty voters to participate in the electoral
process by idenUyting and preventing both
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of ovbvous anid sjt Ie ilerm.pts to prevent e.,
n- toral pat.ic:pIton solely on the basis
Go rate Moreover if preclearance were Olin
et nated. It s probable that loal and st
a* Iru.ernme-its soud ens'ate votir; proc
c dire. which would irreparably harm bia
Ln clUzeis and other minorities by plnpingi
as. directly or indirect ly, upon their right
e. iui.lrage The manner 1.i which pre.learan
d is currently Implemented, however. hou
t. be cause for concern The requirement thou
11 and must be extended to the remainder
Ie the United States In addition to retI
,. this requirement which has proved so *fe
Satire In a limited portion of our country, asu

s action would Serve to insure that he pro
it cription of disenfranchlvement provided I
o the fifteenth amendment becomes a really

for minority voters nationwide.
VI IS. PIECLZIAFANC-E IN v-r OlayLrC7 COURT 3 4
n TH9 Disrta|C OF COLUMBiA: DS15 J05 UN
B FOASITV AND 13SisTI Or SeoL'nHE

I, The prtncipal rationale offered for tt
0 original decision in 1965 to limit juriadictio
* of Section 6 declaratory Judgment actionsI
t a thrue-Judge district court in the District. Columbia was to Insure uniformity of Itel
a pretaUon. Although not a single suit ha
Been fled In the couzt seeking a declarator

Judgment concerning the purpoit or effec
Sof a voting change, Abe uiformity Justifies
StlO s again relied upon five years late
- when SecUon S was renewed as onglnal

* enacted. Congressional critics, however, be
Igan to emphasize the weak underpinnings o
the rationale. Senator Erwin. for example

0 unsuccessfully seeking to divest the tour- of plenary Jurudicuon by mean of amend
I meat, argued:
I There were many specious reasons givts

at the time of passage of this bill for deny
ing all courts Jurisdiction except the Die

i trct Court of the District of Columbia. On
I was that we needed uniform interpretation
I That was a specious reason, because we hav4
1 10 separate and district U.S ouMs of appeal

sitting In the 10 circuits handing down. It
some cases, different Interpretauons of tho
law lnd those interpretations are ultimatell
made uniform by appeals to the Supreme
Court of the United States.

By the end of 1974 only five sulu had been
filed. resiulting in three p,'blLahde opinions.
Despite meager Judicial activity, proponents
for retention of the District of Columbia
court as the only viable Judicial avenue for
preclearance maintained that 'the United
States District Court for the District of Co-
lumbla its aol expert In the areas, bals) de-
veloped familiarity with the Impact of dis-
criminatory voting systems" and "has buUt
up a degree of expertise on the Voting Rights
Act that Is invaluable - The response of leg.
Islators to suggestions that secUon a Juris-
diction be expanded to all United States
District Courts because of minimal utUilza-
tton of the District o Columbia forum,
however, revealed an s-sumption implicit in
the Act as pressed by Senator Tur,ney of
California:

-1 might say, in all honesty .. .I think
that In the area of civil rights there is a
great deal of peer pressure on judges in the
South. . . I think there Is a lot of peer
prewur,. and I would only hare to po:nt to
the fact that recently the Supreme Court
unanimously reversed a three-Judge court
in Misluippi that had approved a reappor-
tionment measure ....
The response by Senator Morga~n of North
Carolina to Senator Tunney's Implicit at.
tack upon the competence and Integrity of
southern Jurists was direct and emotional:

-'11of the Senator from California . . . to
stand here and say that the Judges--to Lndictthe Federal judiciary i the South. Is be.
yond my tmagination.

"And foe the Senator to say that Just be-
cause tbe Supreme Court reversed a decision

X- of a Va.ee-j~ddee pant: Ii p-:.l li ;% an
Of lndc -rrnt of the FTter l ;tr-05-y In thi
vi- 5-cuth vtlch. ;aian !. be: nd m% co2"pre.
S hcrsa:tn. rd I resent i: - I rescrit It ".e" Dur!Dg the Hoise debs'es, Repre.enistite
k )Cndrevt Introduced an a-trndmert to di-

Ig. vest 1he District of Co.umba court of sole
Of jurdMictIon. His arg,.nient that there was
CS "no particular expertLse built up" by thatId court was Successfuly coa;.tered by re-
Id sponses citing the "need for uniform y"
of and remarks making refreLce to the Su.
3g preme Court reversal of the three-Judge
c- comt In .i lsisippl, There was, however, yet

another Justification proffered which, until
5 that time. remained undisclosed. As articu-
DY Cited by a major advocate of retaining Sec.
ty tion 6 without amendment.

"ITIhe Department of Justice desires to0s centralize all litigatio. about this matter
1- right here In the District of Columbia. . . .Is The Department of Justice In this and other

areas Of national Importance feels that they
Le should build up a body of jurisprudence right
a in the District of Columbia and It is they.

tO more than the cv rights group, that really
Wf want to locate this here, Father than the.. regional aspects."
d An exaraination of the relevant statistical
7 data evinces the speciousness of this ex-It planatlon and those that preceded it. Di-,- ing the years 1975 through 1980, only eigh-
If teen suits for declaratory relief were initi.y ated. resulting In seven published opLn!ons.

Thus. after fifteen year* of experience with
the Act, only twenty-three suits hare been
fied. ten of which resulted in published
opinions It is therefore apparent that the
quest for "uniformity" has never been real-
ibed, and the resulting "expertise' justlfaca.

n tion with respect to adjudicaung 'pu.'poso
" or eltect" transgressions can only be con-sildered a myth.

More important, the pattern established
by covered Jurisdictions of aroldlngg the
District of Columbia court during this six-
teen-year period demonstrates that t.re is
not. in fact, a functional Judicial remedy

y for those situations %here these jurisdictions
have either refused or been unable to sub.

it to the preclesrance process of the De.
partment of Justice, Such factors as time,
dis nce, expense and other logistical bur.
dens, or A notion Of the futility of Invoking
such a judicial remedy may, collectively orindividually, compel affected Jurlsdictions to
refr1an from utilizlngg an Ivoleted cement
of the Judicial system. Practically speaskc.g,therefore, Judicial review is not presently a
feasible alternative. Coneuently the legs.
latile processes Of over 7,000 political sub-divisions are now subject to the virtually
unrevlewsable decislon-making process within
the Office of the Attorney Oeneral of the
United Slates. As we shall see, the history
and current status of this administrativeprocess demonstrates the compelling need
for Its elimination.

V Dl MIn41sTILAflV ?rCLZACI: nox etarsoAND 1eVOLUTION O' a CCY(.5-tSs3ONaL A1Tna.THOUGHT

As originally proposed, preclearance wasto be limited to declaratory relief before a
three-Judge court in the District of Colum-
bia In the wake of hea-iDs before a House
Subcommittee, however, several legislator
expressed concern over the probabUilty of
delays If this procedure were to be the sole
avenue of relief for jurisdictions subject to
Section $ Since validly enacted laws would
be suspended pending declaratory relief, the
consensus of opinion was that If such "dras-
Uc effects must be visited" on covered states.
"rl01ution Of this clas of Cases Should be
handled expeditiouly lldci."

T"Utfying before the Senate Judiciary
Committee, Attorney General Katunbach
recognized the tensions &hlch result from
Itate lawlebe~ng held in such a lengthy

93-758 0 - 83 -- 24
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It 3-e of su T:~cd[ ".4 .. e 'r .. (

a remedy In the fcll:l z f. .11iue
"Sv.;'or Erttn I - -' to re that Is a

d~'U: poser whtch L.s% *- zd s hr' .d ied
a.ttn tne f-decal .vse. C' p i-r~ i. - -"

At:irLney Gtrerr-) lstz-ss I ith.nk It
as qute a stro:. p e-, Ox ator TTe ecrt

is to preeit this cot.rti.Ot slotrog doWn
process wh.t-i. occ'rn she'.- States erc.t rew

'S lat ray c1 -or5) be In. roltorn of the
15th aerd.e.t. bu: ya :.ae to p3 through
:e p,,ess of ettIng dl'c .1 dets-n';natlo-.
Of th, it I tae S I ):,* :.e :n the Intce-
val tie purposes of tbe art re f'u',L,5 nd

N -i;06 there way be b ter Iays of accom'
pIs.1.it this I do I.tt Ln w if there Cre
T:.,re are some here I coz tmaine. a goon
trots) proslsilas of ttate las. tiat could be
c€at-gel that wo sld not in any way abridge
or deny the right; . . . except for the lact
tt.at some members of the committee I
think, including yourself. ht*.e had diltoulty
with giving the Attorizey Gentral dta:retion
on some of these thirgsi-perhaps this could
be s.prosed by applying it only to those laws
shtcb tre Attorrey Oe.e'al takes exceptIon
to within a gisen period of tine Pera.sps
thit would rerns some of the baroer-s"

At'orr.ey General Ka'oeobhch's suggesito
of seatlng the Attor:.ey C-eorl att sacat
di cretion apparently l:,.pressed Cor.ireb& toe
tl e committee till inco';,cr,ed the 60-
das admtnIstratlse piec' arance provision
,,Ltch-witbout further dcate on the is-

Le--berann.s a permact:.t sd the niet Im -
por:sr.T bigment of the V(,nig Rights Act Its
i.rl ir. may be best des:r.tied as an '*after-
tbou.ht. . . . a pra:tlon i 15y to sold the
ove(rtus tsk of ;.-tpra'r and El!ng a law-
e*:it In the District of Clumia." It soon be-
conie apparent. hoseser. that such ad:nLi-
Ikra;.se preclcra:'ce vas fraught uotb diR-
c,,ites ,.ich were not and could not have
betn anticipated In !65.

The 1970 corgrewslonal renew-al hearings
provided a forum fc. discussion of problems
encountered during the Iir-sl Sie yea% of the
Section' operation. The majur criticisms; cen-
tered around admtnl.rat:se burdens result-
Ing from the t.teepecsed c"-ber sifrutmis-
sorS to the Departmenit ol J,-'.tre and the
poi tt:altty that political cons:der-loniS
mijht enter into the Der.r-ment's decissn-
making process Vsteh record to she former.
Assistant Attorn.ey OctIereI Dasid Noroan,
one of Serton 5'S nelglnal drafters. expressed
doubts as to the "eftertistless" of adittlnls-
Iratrlt precca-anct because of the Attorney
Genera'a InallIty to ar;,y u'pore or erect
crtreria to cur: got submr.-ns, ever-Increas-
lng desranda on limited -ersonnel to make
enterIive, Independent Ine'tiyation of all
s.;bmIs','ona and the deluge of inconsequen-
tial change submttted pursuant to toe en-
faisla interpretation ac "rded the Act In
Alto-

Prior to the Supremse Csurt' brcd Inter-
pre:atJon Of Slctoon 5 set forth In At'en,
nm.,;her the Dopertrnflt of Jusice nor the
arec-ea J-.rL-d.ctions acre certain of the
p'.-. ,'ce'r-b of the vction The mediate
Irr.pkct o f;he ruling 5 ,s therefore sgnihc-
ant In ISSa, the year Prior to the decision,
there sere n'y 110 ubmirsos for preclear-
ance to the Department; fcr 1970 that num-
ber hesin:ore thar. doutaled to 253

Ostensibly as a rrsponle to these adneain-
Itra tive burdens, Attorney General Sltchell
prt-cn'ed a Nixon AdmInlstration bll to
e.rend Set;an S to abrorate preclearance.
both admtnl.strstlre and Judiefal. and sest
the Depa rt-nt Of Justice wth sole power
to Invol:ke the J%:r1rdilct.c Of local three-
J'Jdre curtsa natiorrile when there was
're- n to believe' that a -standard. practice
or procedure with respect to toting . . ba.a
the purpose or effect of denying or abrldg-
In the right to vote" on the basis of raet
hll. bels stressed the ineffclencies Of admin-
Istrati'e prec:e awce And Contended that

WGlESS!ONAL RECORD - SEW)

its ft D .rttru rot coya * '
5. Ii '- ' t, in .- :trg lWo-:sirti I., e-
s6t. Tcet ta di .'nr. na.l 91- sout
sat , r s;r-.'.e at that .nie, t tv. and
S.sd-e S b.'rT.1i-ci of all t 'r:es

Furthe:.mo.e the At torey Ge'. b' ar-ped
that te reed for conducting e I'n-.se in-
%satlg.tsoan prior to m3ting a de' e.nsr.5-
tocn hsndered the Dcps-trnent in its effort
to perizrm. the tsks reqtluied of it under
St-tu-n 5 Thus. Mitchellls tt.mct,' V Oan
be pi-ct led a&' & temapt 10 es'atl)sh two
p; 'a I P the Im.rpropriery of vesti- j ahat
Is ts.'r.'ia:y a judncs s fuirictio In an ad-
snnst'slise body not arvos-.pansetd by pro-
ted sral or due process srfeius'dr. and 2)
the Idea that no sensible is sma'er 1' o,l'd

h . . abve ide-daned Secticn i 61 as It Jill
a'ructured. because . . the pros-e'ls pro-
vided under which the Attorney Oeneral
must aike a decision are not adequate
7"ey result in arb!trsry decisions without
su'cient information "

Congress found Mitchell's contenUcns un-
perumsle. perosps in large measu:e on
arcount of s5sOicsioni of lepistators that c:n-
sideratio'.s of S purely political nature
served as Motlsatlon for the Adm!nlstra-
ticii's proposal The tenor of the .O:sx', A,.-
rr.ii.traion atid Its perceived leeittbei. to
enforce 5tpf't'tsit the Votirg RoptIs Act
served to brin- to mind vews etpresed in
1965 in opposiJon to the Act:

'rwje view with much concern the broad
discretionary powers placed in the h-ands of
the Attorney General .... Without surest.
In any criticism of the present Inurtent,
we foreses a multltu,le of orportun!ies for
political manspustion by an Attorney den.
erai who is inclined to do so. This Is esne-
cilliy true since in recent ttmes several At.
tornep General. Republican and Democrat.
hate been closely tied to the political cam-
patgns prior to their taking office Of all the
grants of authority to the Attorney Gen-
erl .... Includini the ability to consent to
the entire of declaratory Judgments ... ,
It dos not reqi-tre a Crest deal of irnaylna-
tVon to e-e that the authorlt, to approve
or d:sa-aprose State Its-A-s stands out as the
roser most eublect to abuse."

Such ccnt'rrs su faced In the d. -aIrrot at
of Ute D r:Znser.ta handling of bcctson 6
2n14ef l er alco the BHoastC" ril Rights

Osersloht Subor'rstttee held hearings In
response to complaints that 'the Attorney
Oteral has fai:ed . . . to carry out the Its-
tent of Cor.;'es, and has dur=egars:td rezceat
S-Jprerne Court decisions Irolectit C the
r:;ht of all Am'ricans to ve'e-ce lI-,e.r ri:ht
to role" At the outset. fears of po".r l
marnip's'Ttio aere voiced In light of the
fact that no aults had be+n filed s-hh the
Dtrict or Coiumbl court, and It Lp'scared
more than possible to Subcomltee mnem-
bers that ccered jurisd:cUo=s bad reason to
bellese they wloud receie niore "*s)rpa--
thettc corisder-lon" from the At'orssey
General Das d Ncorman. w ho ore ycar erter
expressed concern as to Section 5's effective-
ners, was a;ain the Administration's chief
s.okesrnan

Norman countered the legislators' suspIc-
Ions by eslinne that any miladministra-
tion resulted from the increased burdens
upon the Department arls'ngr from the broad
const-,)etion of Section 5 mandated by Allen
and the fact that many submissions raised
complex Issues dealInf with "reapportion-
ment. redistricting and . . . anneationlal'
ihich would "best be treated In the courts."

Responding to the tatter point. Congress-
man Wigna recalled that adminstratire
pteclearance "was Intended to permit &
expeditious. prompt response on behalf of
a State submitting a relatively minor prob-
lems and thus avoid unnecessary court de-
lays" atbe it was contemplatedd that com-
plicated Issues . . . would be resolved Io the

LTi Dcrc,; r 4, iriS)
Djitrict Court for tr.e I'. t-t of Cot., rr-
htis Con-ep;n: th:,t 5,.in' .r "rc , d-
Ing "r .-st have benra d-c', -'t rv- the

oa' of .onres." NOrma-' nlcj th or' Con-
gress didn't sutizorize the Attc'sey Gen-
e,-al to serlds t.at thl. their. i tsgh and.
therefore 1 Oulght 10 fO ito cotrt -'

As s s'l-,on to the problem he nc,-ed t.at
the Deptrtn'ent ass corsIder:rg trnpos.rsg
an arseodment to Secton 5 prm.-d z; for an

isialeesanc* of subn'Ist:ona hefc-g hear-
ing exrn Lers ith Judi -tal ree-'- I . a court
of appeals under procedures -ithonrzed by
the Adrr.lcistr- e Procedare Act. Subse-
q gently, however,. a represenstlce of the
Civil Rights Commission expressed his di-
apprA-al of this propral on the ground that
It would "'create a very time-consuatig %try
dregsed-out administratIve procedures."

At Ihe close of the hearicps, the House
Subcommittee could a"ie at only one aolu-
tion-to force po'.itIcall s.bdLt.IsIone to en-
gcpe In the 'o:eros ttsk of preparing and

a.g a Isll Ic the District of Columbia "
Tl.ts pro;-osal mirrored that of the Director
of the Cinl R-ghts Cornn.soon. 'ho sug-
gested that whenn questicna lof preClear-
ance I get that complicated . . . t!,e Attor.
net Ger,eral sv.culd Just inlerpo'ts LO objec-
tson s-id sc:,. the jco.'red jurd.=:ton to
go to court in the Distruct of Co"z'ssiriand
re.'.o:-.e it In shat courtl"

Such an approach. ho.ieser. presented the
Subcommlitee w;th a dite otm a Irsmuch as
this procedure coud be cor.duc;e to esen
greater delsy and tle-efre cntry to the
Act's purpose. This problem oas resolsed by
the deltrt-.ination that the burden Lhould
be pl'aced upon the ebratttiog authority
since "[€ covered Jurisdictions Cars! supposed
to a.all themselves of the faster route to pre-
clearance only %hen the submitted changes
lare] readily a"esable as nondiscr!mins-
tory." F'inally, the Report concluded that the
Attorney General bad failed to Implemeint
properly the prectearcance procedure snd that
complaints of the Act's unenforceabllity
would subside If the burden of proof were
placed squarely on the shoulders of the sub-
outing Juriodiction. The Attorney General's
regulalton p'ac:n the burden of proof upon
altected Jurisdict:ons u'li;c;ng the admlni-
atr.,,Aie precearirre procedure. as In dene-
ator Judgment stlts In the District of Co-
lumbia cotirt. was su-bsequenlly upheld by
the Supreme Court In Gcor-ia T. UVnted

Co-icern with the efficacy of adrina tratire
preclesrance outlined &bore rei.ln viable
today. An examination of data from the
pant Sic tears retesa a stead% increase In the
rate of submis-ions accompanied by a con-
stant decrease In the percentage of objec-
tlons.

Indeed, the delug: of sutrlaslons pro-
yoked the following anarlyss by Justice
Powell:

"1[41o senior officer In the JusUce Depart-
meent-nmuch les the Attorney General-
could make a thoughtful. personal Judgment
on atn arerage of ttenty-five preclearsace
petltlor& per day. Thus. important decisions
made on a democratic baai . .. are finally
Judged by unidentifiable employees of a fed-
eral bureaucracy. usually without anything
resembing sn evidentiary bearing."

As noted earlier. the limited judicial Ire-
stew afforded covered Jurisdicttons la re-
sulted In a ewtricted utilization of that al-
ternative. uz'-therore. adminLatrative Ie-
view of Section 5 aubmisslons often takes
place In the face of approaching elections
whose occurrence is contingent upon the De-
partment's determisfAtion. These realities
oombine to render crucially Important the
deslons made by these "tntdenelilable eam-
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ployres" cf t". Je.." e 1D'; 'r',t This
process' it sqttik'y crt!ral to the :Weesf of
mInh.il.!e' In lithi of the p;enarj a"thority
a.l 'rded the Aitcrrry G0nerasa d:ision
Vr.dr: tht Sipreme C....rts de .tslon In
ilklr.-s v Oressttie the deci.crn of the Do-
pxr'nent ua not s.bJect ito trie'r W.th re.
spect to a dertstn not to obj.ct to a proposed
etecto.ra a-.'xtrent, "it matters not w'hvther
'the Attorney Geera.l falts to object because
he nlsundtrrs nds is legal duty . . .; b-

h.':Ste trees the subrnscn; or because he
seeks to siL.I'ert the Voting Rights Act" for.
under all r.rcui.s scts, the decision lp un-
rertseable.

with the Department's dec:alon-maklng
process no' vtir.u&5yI Immune from judicial
Intervention. it Is criUcal that the proce-
dares employed by the Department in per.
formin; the prteleaianee function be closely
evaluated Asa conigrenalosl "sterthought.
this deit:ztion of authority is practically
without le;Wltive hiatol. It Is nonetheless
Indlspu's,..e that present admInastrati e
practices are markedly divergent from those
w.,'ch could have been reasonably foreseen
by Congress Lan 2935.

The Department hu adopted the ame
standards for review s those employed by
0ae District of Columbla District Court in
declaratry judgment actions. As such, the
administrative preclearaoce procedure now
requires review Of the multitude of politE.
cal. soctal, economic and leglI crlterta em-
played by that court to determine whether
the purposedenect st dard has been met.
To anms pertinent InformaUon and e#au.
ate its content, the Depa-tment mjintana
within its Voting llIghe Section a "submla-
son unit" shich has primary resposibilUty
for the preclearance process. This urit con-
sist of ore attorney, a paraprofessional di-
rector and eleven paraprotessionals. some-
times referred to as paralegal aniysits. and Is
Instructed to look fo "suspIcIouS type
chsnes" which Include "at-large elections,
reductions In the number of polling places,
cha ges In the location of polling place and
redistricting.- Among the staff'a respond.
blItles Is Investigation of motive and iLm-
pact. shich In turn to largtly accomplished
by "telephone calls to on-sit persons" In-
formation independet of the eubmaLslon to
gathered from minority Interest groups and
other Intersted Individuals within the sub-
mitting Jurisdiction, and In turn asasmi-
lated to a decision-making process relying
upon "the preparation and analysis of . . .
demographic and legal information lwhlcbl
Is In the hands of parsprofesaonals -ho pos-
sas neither demographl/statLstical kJills
nor legs tranIng." Thereafter. the pais-
Ie41 asstants make the "intUbi (and nor-
mally upheld) determinations with respect
to whether or not the proposed change ha a
dlscrUinastory purpose or elect"

A recent review of the eubmission unit's
performa'.nce by the Government Accounting
Offce (OAOI revealed that "5 percent of
ISs.tpled) chang.- .. did not have all

data required by Federal regulations." Jo
addlton, the Ineiclency of the unit was
found Inasmuch a "some submission flt
could not be located and data Insccuue-
ries ... limited the use of the Deprtment's
corrputr system which mnI rns data on
Identify d change" deed, a GAO rtpre.
senative tesetied that staff members h]avs
no aay of managing the data they get in
fM the jurlsdictions; who reported--who
IgeT# their objections, who submitted sub.
missions, who made changes that they dida't
asubmil."

Utillsatlon of a p -manent regitry- (a
oompultion of indlvIduals a groups Later.
e11d in submaions) and other techniques
for obtaining relevant informstion from al.
nority groups wa likewise found inAdquate,
After noting that a review af 271 randomly
selected submislsons showed that only fty-
11ve percent contaLd4 Oommeats by Later.

e 'rd groups or p Ortons. the Report corn-
n erd upon the foUo-vp with respect to
thre groups or persons: "ITIho Depart-
mert's Jo n) records s!,os'rd that lndividu-
#Ia or Froups comrmnenting were Informed
of the review decision in less than 3 percent
of the csts sampled.

"'Consequently, minority groups and indL-
viduals may not have adequate latorrration
to detect changes lmp:emen'ed de~ptte the
Department's objections." Similarly, re-
aponses from a Sampling of n"corlty interest
groups as to their impreslon# of the effec.-
tienes of Section 5 revealed the followir :
thirty-five percent had no knowledge of De-
partment preclean.e procedures; ninety
percent wrer. not on the mailing list, and over
half were unaware of its existence; twenty-
A"e percent krew Of signlicant changes that
had not been submitted; a-d eighty percent
had rarely or never been consulted by Depart-
ment representatives. Indeed. "It Jis sense
Of removal from the decision process was re-
toforced by the minority respondents' belief
that IDepartmentl approval of changes op-
posed by minority leaders was a more impor-
tant problem than a covered jurisdIction's
failure to submit.

Given the fact that sn Immense number of
aubm!sslons are received by the Department
aid must be reviewed by a small number of
personnel within only sixty days. each pass-
ing day becomes critical. Although In Geor.
Fa v. Uited states the Supreme Court
agreed with the Department's argument that
the S0-day period my be toiled by S request
for additional information, the process has
been deebed "a "heetlc, with letters usual.
ly being mailed at the last possible moment."
and the request for additional Information
Is often reserved as the Department's "trump
card." The GAO Report made corroborative
findings as follows:

"(Ifn about 01 percent of the submissions
reviewed, a Depament decision was not
rendered until at least 100 des from the Ini-
Ual receipt of the submission.

"Despite Ithe requirement that subm s-
$1nns be handled espeditlouslyl over 60 per.
tent of e. requests Ifor additional Wnfor-

mationi were made on t.e 60th day after
receipt of the initial ieub.rlsions. over 70
percent Were made at least 65 days after re.
celpt, and only 2 percent %Ithl 30 days.

"In over 50 percent of the Cases reviewed.
the Department did not notify Jurisdlction
of Its decisoo until at least 36 days ater it
had complete Information. Noification wu
given withinn 30 days for fewer than one out
of every sit chLges."

In adtalon to the GAO Report. Several
reported decisions condrm the fact that the
Department has encountered diflicultles In
complying with the time limitation. Not only
have objections been imposed on the lut day,
but the Department has found It necessary
to argue. unsuccessfully, that Georgia allows
toting periods for more than one request for
additional Information.

Although It has expended a great deal of
protessIoLI enrgy In other areas., the De.
partosent remains plagued by the continuing
Serious problem Of covered jurisdlctions fall-
iL to preclear all 'voting chanted. The GAO
Report's conclusion on this issue is unmis-
takably clear:

"The Voting Rights Act hU been in effect
for over 12 yars, yet there to ittle a"ur.
ance that covered States ad localities ar
complying with the act's preclesransce pro-
vision. We found that the Department of
Justice had limited formal procedures for
determining that voting changes were sub-
mtt*d for review as required by the act 0c
for determining whether jurUdictions im-
plemented cheage over the Department's
objection." -

The Report alo0 reveals that the Feder&l
Bureau of Lnvestigation -IdoentLted 102 un-
submitted changes Ion behalf of the Do-
partrment) of which 60 were still ntrsh-

,tted as of October 1976. Moreover, al-
though "lithel Attorney General objected tn
257 of the reported 13.433 aubmlaston . . .
the Department has not initiated formal
monitorirg procedures for making ure that
jurisdictions do not implement a voting
change over the Department's objection." A
study parsll:Slng that of the OAO Indicates
that perhaps the OAO Report even under-
stales the problem. Continuing activity in
the lower courts dealing with uniubmitted
changes and a compilation by former Texas
Repr"entatve Barbara Jordon listing sixty
counties and 170 Texas cities which have
neser submitted a change evince the-fact
that the probem of unprecleaed changes Is
a sign.11cant one.

There is also a growing eenae of frustra-
tion by those who perceive that the requLred
adverarat and investigator nature o the
Department is becoming Increasingly de-
blltated by "profetstonal" relationships as
tablished between Department attorneys
and local officla. Those who take this point
of view perceive a negotiating process be-
te en "fraternal profesonats" which, while
Conducive to Section A compliance. results
In enforement at a "suboptinal level," The
problems posed by this relationship are in-

1cated In this discussion of the proes:
"iTJhe almost unlznmous Selection by

co~erd jur dietlons of the adainkstrative
procedure option ... when they seek to com-
ply with the preclearance aqutrement Is
indicative of their prefersnoo for the kinds
of outcomes which ae obtaInable through
the lawyer-bureaucrat bargalain proce .
'These enforcement practices when coupled
with the Inability Of the Department of Jus-
tice to detect many of the unsubmitted vot"
Ing changes, or to follow up effectively to
make certain that j UriditIons do not Im-
plement changes to which the Department
had atel) objected, suggest an enforcement
pattern in which state and local govern-
ments retain a considerable amount of dis-
cretion over the manner in whlch.they ex-
ercise their reserved power to Conduct
elections ,

The Civil Rights Commlsson l ad cred-
ence to this conclusion when it states that
while It Is "evident that minorites iUll need
the protection of the Voting Rights Art," the
unfortunate "lack of enforcement by the
executive branch of Government" rtemans a
problem.

The nationwide aspects of voter discilcal-
nailon have also affected the Department's
activities in the last Ave years. Responding
to a portion of the Critique by the GAO s
to the manner In which It utlizes its pro-
fessional resources, the Department pointed
out that since "Section 6 does not reach all
jurisdiction .... litiption is required to
challenge manoy dilutive apportionment
plans." It noted that four Constitutional di-
lution suits had been filed snce 1976 that
sixteen were under "serious Investigetion"
and that a study had been completed of "40
northern and western States to unover diU-
ton problems," As a result, an investigation
of "three northern cItiles" was soon to be
undertaken.

Iv. T= esoP11ross
The most Lalient conclusions to be do-

rived from the foregoing examination Ar
easily summarized. First. the present aventu
of judicial preclearance is totally inadequate.
Second. the administrative preclesrLce al-
ternativa ha suftfclenty Served the Interests
of neither covered jurisdictions or minority
citizens. Third, both metbodolotical weak-
nesses, sad oUUc vulaerbilities of thb
administrative remedy render the declsons
of the Attorney General highly suspect from
the viewpoint of covered jurisdictions ad
minority citiens &like. Furth, as etatistice
have shown, an ever-ncreslng rate of sub-
missions 'for preclearance can be expected
In the future, This buirden wis remain In-
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' -S 14.178 CO;
surmountable If the Dcpa.-mert Cotnues
in Its role as the onl; %table avenue fot
pre rea:ance. a state of affairs incompatible
sitb the expewtiotis. considered treeLment
e:vlsloned by the formulators of the remedy.
Fifth. the problem of unsubmlttod changes
continues unabated and the Department ap-
pears unable to devise a moultoring m h a-
nism capable of souring compliance with the
Act. rltiaUy. the question whether covered
Jurisdictions implement electora changes
despite objecton from the Attorney Oneral
remains unanswered.

The Depument was surety correct when,
in responding to the OAO Report. It argued
that too much was being expected from the
Voting Rights Section Lnd that the Act. ea
presently structured. "reles to considerable
extent on voluntary actio by the covered
Jurisdictions" well a prlvsto lawsuits
Iforl effecive enforcement" Indeed. suc
cocluson merely restate In another form
a crUque made by a stiaf attorney early a
decae ago who after reviewing the juea
construction given Section 1. concluded that
"the Attorney Oeneral [was) playing a role
tn its] enforcement ... fair beyond that
Originally n visioned."

Despite the serious Saws evident In this
procedure, however, thy in no way det ra
from the fundamental proposition that the
social beneAts generated by the preiraSe
requirement clearly outweigh is Present in-
adequ eo indeed, the mere proesenct of pro-
clerane ha a deterrin effect on public
oficlas who, but for Its estence, would be
far less oncsmd with avoldIng diseaiin
tory actions rstng in impedim ts to the
effecuve utluois of the franchise by l.-
nosiles.

it is the authors" proposal thak, With the
exclusion of states or poljucel subdivisions
having a do mi1-mis percentage of minoriie.
Section 1 be amndmd to provide for nation.
aide application Ad that polticl uits be
required to bring a declssary jugiment o-
tics in local United 1tas Distriet Oourts
for prc*eance of electoral altOtiLons. The
amended statute would provide that any state
or political subdivision desiring to tmple-
ment a votng change having a "ponUal
for dlscrtmintion." be required, prior to such
implementauou. to file a comptl namin
the United States a a defendant La the
United States District Court for the jud-
cl district In which the submitting juris
diction Is Iocated. The relief sought would be
Identkal to that currenly found Ln SeCtion
1 proceedins, namely. a dedaraton that the
proposed change does not " have the purpes
and will not have the effect of denying the
right to vote on the basi of rae or color."
The burden of proof would continue to lU
upon the submitting political unit

Upon fling the OompliMt, appropriate no-
tice would be required to Inform interested
parties other than the United Sat that the
politics' unit Is propaciit a chang within
the scope of S0ctio 5. This notice should
take two forms: frst. iubilatlou in local
newspapers for three contcuUve weeks Lad

cond., actual service of the complaint upon
interested Persons8 or crgsnlatlons who could
hae" their name placed in a, -permanent
regtOry" to be kept tn the osce of each
district court clerk. Any person residing with-
In the political s ubdvis:on or any creals&-
ton existing therein desiring to object to
the proposed voting cheapg would be allowed
to Intervene as a matte f rig within slaty
days after publication or recsipt of the com-

Appended to the colInt should be that
InfOrmaUo now required by regulation is.
sued by the Attorney Genera The United
SAtes would be allowed sixty days to anser,
with a tolling Of the period occurring aIt
one request for additional iormatn This
toiling period would also aply to private
parUes. and any rupplemental information
provided to tho Depaiment would be seved

NGRESSIONAL RECORD- SE.A
on thca persons or or&:az*1'.onS -otvtag
the rmp;s-nt If the tnied S.:Wes taus to
answer. sad I no person or orga nzJaton in-
tervenee wlthln the spectfied period, the
court would enter an uncontested judgment
,alostog te JurlsdIction to implement the
proposed change. Thesenderlog of such judg-
ment would niot, however, preclude subse-
quent constitutional challenges. Obiouily,
the judgment could be Set Lside a provided
in Federal Rule of Civil Procedure 80(b),
In which event the action would be calen-
dared for tri as though the allegaU s of
the complaint bad been controverted in the
first Instance.

Preclsarance actions would be given a pri-
ority setUng tn the district court, with a
statutory rigbt of mandamus available to in-
sure promptns. e.g. sixty days afte the
Section 5 tssue ts Joined Decision adverse to
the Vnited States or interening parue
should be automatically stayed upon filing
nouce of appeal, with an expedited appeal
granted as a matter of right. UpedIted ap-
peals should also be grLnted to submitting
jurisdictions desiring review of adverse Sec-
tion a deciOn.

Moreover, U the defense should include
coustitutional counterclalm the Section 1
portion would be separated from other issues
which may be reserved for istex determina-
Un- In SAY Cass. resolution of the so cton &
is would be appealable by the sggeved
party on an expedited basi as an iterlocu-
tce order. Where the appeulnt or appellants
ar private parties. a cost-free traznipt
would be provided. Appellate courts should
handle Section 5 appeals on a priority idea-
uios to that currtly a fforde aiminal

The authors ar convinced that the pro-
posal and sugg ted guldelluse for Its Imple-
mentatLon would facilitate more expedltus
and thougstbu reolution of tMe questions.
suiroundin. Section A cha ns In voting
matters in the first place, It is likely that
many p ~tous filed under the revised proo-
dure, absent any obOcUon, can be disposed
of summarily. In such caee. federal preclear-
samos would be expeodtcusly obtained. with
the political unit free to impixnsent the vot-
ing chance upon reasonable Douce to the
public. The proposed amendments would alo
allow a local district court to determine all
statutory enda constutional Isas in one
lawsuit. somuhig that is now forbidden by
Section 6. Moreover. If the latest Department
of Jusuce competitions ae empiri:sll sound
(61 objections out of 7,50 eubmtlslon in
190.) the minimal tocrease in caselod for
the federal Judicial system which this pro-
posse would bring abot Is surely a small
price to pay for a procedure which n tureb
more manful parUcipUon by affected
minutes in th electoral process

Resolution of Sscuon G conufl¢et would be
further expedited under this proposal since
the burdens heretofore placed upon the De-
partrnunt will be shared with those most
affected by the Act. namly. minority votem
Oven the broad provision for Intervention
of outside Parue, the protecion of minority
Interetsw will no longer blig upon determin-
autio4n made by "unildentiflable employee"
within the e1e of the Attorney General.
Moreover. with the United Slates retained as
a defendant. the expertise and saxevieno of
th"s attorneys in the Voting Rights Sectlin
can be employed where they are mot needed:
In comples matters such as annezations, r.
apportionment Ld redistricting yhleh "ao-
count for over two-thIrds of... Section aob-
jec on ." Fialiy. the provision of an auto-
maUe stay coupled with the right to an ex-
p6ttd anpel readere any decision adverse
to the United Statm or intervening minority
parties by a biaied forum" totally mtesning.
lowsince no banp can be implemented
until It receives appellate approval.

An award of attorneys fees is also orlucal
to efsoive implementatim at the proposel-

.TE Dcccabtcr 4, 1981
6:nee 'VoLyre.4 depeuds heavily t1,7n r-;-
%i.' citizens to e*firce the f[nd2:j3C:.t-,i
rlhts Inolved," the 1975 amelidnients .-
cuded an incenUvO for private parts to
bring merltorious actions by allowing a court
to aseu a reasonable attorney's fee I sgtch
actions. This provision derives from the rec-
ognitlon that "ifilo awards are a oece.&.ry
means of enabling private cZtzns to %indl-
cat* thee Federal right-." Te CommItteo
studitg te proposed Lmenmaents found
that 'foe award., u esseti& Lf the Constlitu-
Uonal requirements and federal atatutes ...
are to be enforced. We And that the elect
of such fee awards are ancillary and Lncldezt
to securing compliance with these laws, and
that fee awards are an Integral part of the
remedies necessary to obtain such compl.
ono."

As the Second Circuit noted:
"Attorneys' ees are awarded to recompense

those who by helptng to protect basic rights
ar thought to have served the public iLter-
st A principal purpose of the legislation is
to encourage people to seek Judicial redress
of unlawful discrimination.

'In ahort, Imposition of Sufl attorneys' fees
Is a usful and needed tool of the court to
fully protect plaznu rights a American
ctlizns and voters ... "

nt must be noted, however, that the at-
torey' Tees provialof Is a two-edged sword.
Inasmuch as fee may be imposed against a
private party, or his attorney. If Intervention
is found to be frivolous. veatious or
brought or maintained for harassment pur-
poses." The attorney tee provision theretore
operates to Maoks ertain that frivolous ut-
IglUon will be mJnimal while at the same
time encoursting the ItUsIon by private
parties of well-founded claim of discrimins.
story dlssnfrsnncbloment.

Ftlly. this proposal contemplates that
the problem of noncompliance with the Act
be addressed In iraditiomally equitable
term. thus forcing political unit to realize
tha such failures to obey the law inevitably
poe threats of dire consequences both to
the Polieal unit and Its citisns. Further-
More, It would seem that this problem Will
diminish because of two coslderstlons.
First, ss noted earlier, there t presently
minimal partUipation by minor ites in the
precearance, process as currently structured
by the Department of Juxtioo. Under the
proposal, a substantial measure of partiri.
puton by minortUes in the process should
result in a brooding prosnoe ever ready to
rMIS the nonOmp1otafn Issue in a readily-
ocsesable forum. Sod. famlitarty with

the local district court as the forum in which
all disputes may be resolved by traditional
mean am opposed to the current alien and
distant ad nistriv e remedy should en-
hance pLrUcipation L the peeclefirnoe

v. coxciosro
The federal judiciary has historically been

the guard an of the Consttion rights of
al citizens. in that capeaty. no more Im-
portent business concerns the courts than
the vital function of ahlelding from unlaw-
ful sate act io every citisem's rIght of trm
chis*. It Is time--ndeed long past time-to
Invoke the full authority of fedal judges
throug-out the United states in an effort
to realism the fundamental objectives of Sec-
tio 5. The process.of admInistratve prs-
clearance represents an unfortu-nt tailure
on ho part of the Congress to utilize that
segmt of government trsdlonaily vested
with the duty of preserving federal rights.
The ttm for change is now.
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Senator HATCH. Do you have any questions, Senator?
Senator _KENNEDY. Oh, I just want to thank the Senator for

giving thought to this issue. It's an extremely complicated one. Ob-
viously, I imagine this would mean that there would be greater
time and discovery, a more complicated procedure, I suppose, but I
imagine you've had the opportunity to examine that and what the
burden would be on the courts.

I think one of the advantages, although it might be seen differ-
ently in different parts of the country, is that there is timely reso-
lution of the various proposals for the local jurisdictions, and
whether this would weigh the courts down, particularly in certain
regions of the country, would be something I'd like to hear from
you on.

Senator COCHRAN. Yes, these are questions, I think, Senator, that
aren't easily answered, inasmuch as this procedure has not been
tested in practice.

Senator KENNEDY. Yes.
Senator COCHRAN. But we have seen the experience of the ad-

ministrative handling of these applications, and on occasion those
proceedings drag out interminably. There is an example in the city
of Jackson, Miss., where an annexation occurred and application
was made for approval of that under the preclearance procedure.
As far as I know, I don't think that's been acted on yet, and two
different citywide elections have been held since the annexation
took place, and lawsuits have been filed, controversy has arisen
over it, but the present preclearance procedure has not really put
an end to that question that was raised several years ago. There
are other examples around the country, I think.

One item, I think, that should be noticed is that arguments are
made, "Well, in most jurisdictions, there aren't any efforts to de-
prive citizens of the right to vote or participate fully in the proc-
ess," and-so in those cases when changes are made, the court will
act summarily. There won't be any full-scale litigation over a
change. Most parties would agree that there wouldn't be any dis-
criminatory effect. But it does provide an opportunity for a due
process procedure, involvement of the Department of Justice, and a
fuller opportunity to protect discriminatory acts by local political
subdivisions.

I think you can see--
Senator KENNEDY. Let me ask you, how would the situation

change, do you think, in your own State if this passed?
Senator COCHRAN. I don't think there would be any major change

in those States that are now covered by the section 5 preclearance
section. In my judgment, there would be an enlarged opportunity
for greater participation by interested parties.

Now, as you know, there are probably a few people in each State
that are consulted by those in the Department who are reviewing
these suggested changes by local units to see whether or not they
have an opinion about whether this would be discriminatory in
effect or not, and now that participation is limited to those few
people, but under this new procedure, anyone could ask to be listed
in the registry of the court, notified about changes, and given an
opportunity to be heard.
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So we think because of the greater involvement of a larger
number of people in States, we would in effect see closer scrutiny
given to changes in local election laws, and I think that would be
healthy.

That's one effect that it would have in Mississippi, I think, and
in all other States.

Senator KENNEDY. Well, I want to thank you. We'll look forward
to hearing from the others on this proposal, but obviously you've
given it a good deal of thought, and it's a serious proposal and we
appreciate your presentation.

Senator COCHRAN. I thank you very much, Senator Kennedy.
Senator HATCH. Thank you, Senator Cochran.
Senator COCHRAN. Thank you, Mr. Chairman.
Senator HATCH. We're always glad to have you in this commit-

tee.
Senator COCHRAN. Thank you.
Senator HATCH. Our next witness will be Mr. Laughlin Mc-

Donald, the director of the Southern Regional Office of the Ameri-
can Civil Liberties Union. He has actively participated in litigation
involving the Voting Rights Act.

Mr. McDonald, glad to have you here.
Mr. McDONALD. Thank you.
Senator HATCH. Mr. McDonald, the way this works, the green

light starts when you start. It's 10 minutes. You have 1 minute
when the yellow light comes on.

STATEMENT OF LAUGHLIN McDONALD, DIRECTOR, SOUTHERN
REGIONAL OFFICE, AMERICAN CIVIL LIBERTIES UNION FOUN-
DATION, INC.
Mr.-McDONALD. Good morning, Mr. Chairman and members of

the subcommittee.
I'm Laughlin McDonald from Atlanta, Ga., and since 1972 I've

been the director of the southern regional office of the ACLU. I ap-
preciate the opportunity, as does the ACLU, to appear before the
subcommittee.

I support S. 1992, as I did H.R. 3112, before the House Subcom-
mittee on Civil and Constitutional Rights. The bill, as we all know,
quite frankly, was a compromise bill, but I did support it then and
I continue to do so in the interest of gaining bipartisan support for
extension of the Voting Rights Act, and because, in my judgment,
it is overall a fair and workable bill.

I have been preparing for the past several months-and I may
say it's a task that took me infinitely longer to complete than I
thought-a report of the-litigation that the southern office has
been involved in-the voting rights litigation; we do other things
besides voting rights-for the past 10 years.

The report begins with Sims v. Amos which, as you know, was
the implementation phase of Reynolds v. Sims, handled in large
part in our office, and it concludes with, among other cases, Lodge
v. Buxton, which is now Rogers v. Lodge, and will be argued in Feb-
ruary in the Supreme Court, and Canady v. Lumberton City School
District, which-was the case in which the Supreme Court recently
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entered an injunction against the use of annexations for a section 5
violation in Lumberton, N.C.

I have the final page proofs of the draft of the report-I hope to
have a bound copy next week-and, if I may, I'd like to introduce
this into the record.

Senator HATCH. Without objection, we'll insert it following your
statement.

Mr. McDONALD. The report will be self-explanatory, but to sum-
marize, there's a section which is an essay on the history of voting
discrimination and then the modern movement for enfranchise-
ment, beginning with the Civil Rights Act of 1957 and so on, and
on section on progress under the act.

The heart of the report, though, is a discussion of the litigation
which we've had in our office. I prepared this document in part to
demonstrate the need for a continuation of the Voting Rights Act,
but-I think that the House and this subcommittee and, indeed, the
Senate as a whole, have gone far beyond the purposes that I had in
mind, because I think there is a general consensus that we do need
to continue the Voting Rights Act. The case for that has been
made.

Senator HATCH. That is true.
Could you pull your microphone just a little bit closer? I think

the people in the back are having trouble hearing, and it will help
us on the committee also.

Mr. MCDONALD. I'm sorry.
As I say, I think that my report has been superseded by what's

been done in the House and what I have heard expressed by Mem-
bers of this subcommittee and what I know that the Members of
the Senate have- done in cosponsoring the Kennedy-Mathias bill, so
I'd like to address myself to some specific concerns which it's obvi-
ous that this subcommittee has, based on what I -heard when I was
in the hearing room yesterday.

Senator HATCH. Well, don't be misled. I have concerns ab,? Lt sec-
tion 2. That's basically the only issue, as far as I'm concerned.

Mr. McDONALD. Yes.
Senator HATCH. I'd like to see a reasonable bailout, because I

think it would be an incentive to implement effective changes.
There may be others on the committee who have other concerns
about the proposed bill.

Mr. MCDONALD. Certainly.
Senator HATCH. And I haven't talked about incidental concerns,

but that's my principal concern.
Mr. McDONALD. I see.
I think the most critical issue, indeed, is whether or not to

amend section 2, as proposed in the Senate bill.
Section 5 has been very effective, as we all know, in blocking

hundreds of discriminatory voting changes, and I'm certain that it
had a deterrent effect, which is quite difficult to quantify.

But section 5 has at least one major limitation, and that is it
does not reach voting practices which were adopted prior to No-
vember 1, 1964, which is the effective date of preclearance, even
though those practices are clearly discriminatory in purpose and
effect. And, unfortunately, it's been our experience that most of the
discriminatory voting practices in use today are those which pre-
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date the Voting Rights Act, and thus they are entirely beyond the
reach of section 5.

The only way to challenge those practices is through traditional
lawsuits in the local jurisdictions. Litigation has been effective in
many instances, but it's also proven, as I'd like to say in some
detail in my testimony, terribly burdensome and time-consuming.

The burden of showing vote dilution under section 2 and the Con-
stitution prior to City of Mobile was incredibly difficult. In our
office we've tried, really, I think, virtually every kind of civil rights
lawsuit there is, school desegregation, jury desegregation, public ac-
commodations and so on, and there's no question that a vote dilu-
tion suit is the most difficult, because it's all of those suits wrapped
into one.

To have any hope of winning a dilution suit, the minority plain-
tiffs had to prove an aggregate of the so-called Zimmer factors-his-
tory of segregation in all of its aspects, discrimination in register-
ing in voting, disproportionately low number of minorities elected
to office, racial block voting, lack of responsiveness-it's a laundry
list of things.

The optimum dilution suit, quite frankly, was nothing less than
a presentation of the complete racial history of the jurisdiction. I
know and you know academics who have spent their lives writing
about a single jurisdiction.

Lawyers who have a docket to maintain are simply under in-
credible pressure to come up with the kind of evidence which the
courts have considered relevant. As a consequence, you can't try
those sorts of suits in the normal way that lawyers try cases.

In writing the racial history of the jurisdiction, you must enlist
the assistance of an historian and a political scientist. You need en-
gineers, for example, to determine whether or not the water main
that goes to the black part of town is the same size- as the water
main that goes to the white part of town and, if not, what the sig-
nificance of that may be. You need statisticians to analyze election
returns, and political geographers, for example, to do studies of
variables in voting. And not only do you need the expert side of the
case but you need lay people, a raft of witnesses to talk about the
past and continuing segregation in public and private institutions,
and hundreds and even, in some cases, thousands of attorney hours
to examine voting records and school records and jury lists and to
read minutes of the public housing authority, to look at the prison
and jail logs, and the list goes on.

The trap of dilution litigation is that the more of these kinds of
cases you do, the more things you see you can do. The presentation
gets more complex, unfortunately, as you gain experience in them.

The Federal district judges were surveyed in 1980, and they gave
voting cases a weight of 2.8. Now, an average case is weighted 1.0.
Voting cases are exceeded in complexity by only 10 of the 55 cate-
gories listed in the survey-one of the 10 that sticks in my mind
was antitrust litigation. But there's no question that voting cases
have always been difficult, even under the Zimmer standard. And,
of course, they are terribly expensive.
* It is no surprise that very few dilution suits-have been filed. I
would go so far as to say that very few can be filed, because minor-
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ity plaintiffs simply do not have the resources to bring these kinds
of lawsuits, and organizations like the ACLU have finite resources.

In our office, which specializes, if you will, in voting rights litiga-
tion, I would say on the average that we have filed less than three
vote dilution cases a year. I've heard it said that, "Well, that may
have been the practice but if we amend section 2 as proposed, that
would open a floodgate of dilution litigation." With all respect, that
is not likely to happen.

"Well," it's said, "but the proposal would adopt a new and radi-
cal standard, making section 2 suits essentially a-- pushover for
anyone who could make out a case based simply on statistics."
And, again, with all respect, the proposed amendment to section 2,
I think, would merely restore the law to what it was prior to City
of Mobile. There would be no flood in my judgment.

In our office, I can tell you that at most there would be a re-
sumption of the three-case-a-year trickle against the jurisdictions
in which we felt we could establish an aggregateof the Zimmer fac-
tors.

I would like to make the point just as forcefully as I can that
City of Mobile. with its requirement of proof of purpose, was a
change in the law. Prior to Mobile, it was understood by lawyers
trying these cases and by the judges vho were hearing them that a
violation of voting rights could be made out upon proof of a bad
purpose or effect.

Let me just quote Judge John Minor Wisdom, who wrote the con-
curring opinion in Nevett v. Sides, which was a companion case to
City of Mobile-I think most of us would agree that Judge Wisdom
is the scholar on the Fifth Circuit Court of Appeals-and.he makes
the point that the fifth circuit had construed the Supreme Court's
voting cases, "to mean that intent to discriminate need not be
proved when a voting plan minimizes or cancels out minority
voting strength." Judge Wisdom then cited approximately bight
fifth circuit cases to that effect.

I think that Judge Wisdom was correct when he said that prior
to Washington v. Davis, the Supreme Court had not required a
showing of intent to make out a constitutional violation.

I don t want to belabor the point, but look at Palmer v. Thomp-
son, for example, the case involving the closing of the swimming
pools in Jackson, Miss. It was common knowledge that the pools
were closed to avoid integration, and that was an argument made
by the plaintiffs in favor of the unconstitutionality of the State
action, but the Supreme Court noted that such proof of racial pur-
pose was irrelevant, because the Court has never "held that a legis-
lative act may violate equal protection solely because of the moti-
vation of the men who voted for it."

Now, the plaintiffs said, "Well, what about Gomillion v. Light-
foot?', and the Court distinguished that case and said that the Tus.
kegee Gerrymander case focused "on the actual effects of the enact-
ments," rather than on motivation.

City of Mobile has had a dramatic effect on our cases. I'd like to
give you just one example of the effect in practice of that change in
the law.

On April 17, 1980, Judge Robert Chapman, then a district court
judge-who was recently elevated to the Fourth Circuit Court of
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Appeals by President Reagan, and was supported by Senator Thur-
mond-ruled in a case from Senator Thurmond's home county, as
it turns out, Edgefield County, that the at-large method infringed

------- upon "the rights of the blacks to due process and equal protection
of the laws in connection with their voting rights," and Judge
Chapman found a number of the Zimmer factors, including low
levels of black voter registration.

Edgefield has-and I think this is quite significant in all dilution
cases, and it's a critical element of any effects standard-a long
history of intentional discrimination in voting. Edgefield County
gave to the State and, in a sense to the Nation, "Pitchfork" Ben
Tillman, who was Governor during the late 1890's and was later a
U.S. Senator, and it was Ben Tillman who really was responsible
for the convening of the Disfranchising Convention of 1895 in
South Carolina, which gave to that State the literacy test and the
poll tax, and effectively excluded blacks from the franchise.

Blacks were totally disfranchised in Edgefield.-For example,
prior to the Voting Rights Act, there were only 650 blacks regis-
tered in all of Edgefield County.

Well, the district court found that there was vote dilution in
Edgefield. Five days after the district court's opinion, the Supreme
Court decided City-of Mobile v. Bolden. The defendants promptly
moved to vacate the judgment on the basis of City of Mobile, be-
cause plaintiffs had failed to prove intent, and that motion was
granted.

Now, there have been other cases, which I talk about in our
report, which have been dramatically affected by City of Mobile,
and one of those is Cross v. Baxter. I don't have time to go into all
the facts, but I've done so in this report. That case was in the dis-
trict court on two occasions and in the court of appeals on two oc-
casions.

During the first appeal, the fifth circuit said that there was "sub-
stantial evidence tending to show inequality of access by blacks,"
that plaintiffs "have demonstrated a history of pervasive discrimi-
nation" and "carried their burden of proving that past discrimina-
tion-has-present effects," and that plaintiffs "have demonstrated
recent pervasive official unresponsiveness to minority needs."

The district court was reversed, the case was sent back, Bolden
intervened, and the district court ruled against us once again. The
case was appealed and it was heard along with Lodge v. Buxton, in
which the fifth circuit laid down the rue- that unresponsiveness
was the sine qua non.of vote dilution. The court of appeals conclud-
ed that we had not shown unresponsiveness, which, of course, was
never a critical factor under the Zimmer test, and, as a conse-
quence, all of our -other- evidence was simply irrelevant. The Court
affirmed the dismissal of the complaint.

I cannot see that standard which would allow the-egregious facts
in a case like Cross v. Baxter, involving the City of Moultrie, to go
unredressed serves any constitutional or other interest.

I have brought with me-the brief of the appellees in Rogers v.
Lodge, the case which was mentioned yesterday, and I would like
to introduce this into evidence.

Senator HATCH. Without objection, we'll put it into evidence.
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Mr. MCDONALD. Thank you. It's really in response, Senator
Hatch, to your observation that it's quite easy and possible to win
cases under the purpose standard of City of Mobile.

Senator HATCH. I did not say it was easy. I said it's a standard of
proof that is utilized in almost all cases, except for some civil cases,
in our society. It is not unusual for people to have to prove intent,
especially for an experienced attorney who has tried a lot of cases.

Please don't misconstrue this statement, Mr. McDonald, I don't
think it should ever be easy to prove that a person is guilty of a--criminal or of a quasi-criminal action.

Mr. MCDONALD. I've done a lot of criminal work, too.
Senator HATCH. Sure.
Mr. MCDONALD. I don't believe that there is a prosecutor in this

country who would not howl bitterly about the test for proving
intent that was laid down by the Supreme Court in City of Mobile.

Senator HATCH. Oh, I think that's probably true.
Mr. McDONALD. Let me finish. I think it would be unworkable in

the criminal context.
City of Mobile is a radical decision, it seems to me, for two

wholly independent reasons. It introduced the intent standard,
which was unknown, as Judge Wisdom said, to the law prior to
that time, and I believe him to be correct when he makes that
statement.

But, No. 2, it not only said that you had to prove intent, but it
said that circumstantial evidence, the Zimmer factors, were not
proof of intent. If those things are not proof of intent, then, quite
frankly, I submit to you that nothing short of a body buried in a
shallow grave will meet the City of Mobile test.

Now, Lodge v. Buxton was a case in which the fifth circuit found
for the plaintiffs, but the Supreme Court, as you know, has noted
probable jurisdiction in that case and is going to hear it on appeal.
And not only that, but the Supreme Court took the extraordinary
step of staying the lower court's judgment. That indicates to me
that there are members of the Supreme Court who have consider-
able doubts about the propriety of this case.

The argument being made by the defendants is that Lodge v.
Buxton is warmed-over Zimmer. The court of appeals said the
Zimmer factors were some evidence of purpose and that they may
create an inference of purpose. Then you look at the totality of cir-
cumstances to determine whether or not the inference ripens into
proof of intent.

Now, if the Supreme Court concludes that that limited use of
Zimmer is unlawful, then I submit to you, it will not simply be in-
credibly difficult to make out a-case, it will be impossible, short of
having the smoking pistol, the body buried in the shallow grave.

I submit this brief for the additional reason that in a sense I am
disturbed about this case, even if we win it. This was a case in
which the facts were absolutely incredible, No. 1, and, No. 2, in
which the district court found for the plaintiffs on every single one
of the Zimmer primary factors, and every single one of the enhanc-
ing factors.

If that is what it takes-and, quite frankly, I'm being just as
candid with you as I possibly can be-if that is what it takes to win
a case under this new standard, then there will not be very many
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cases won. What will happen is that we will lose the cases like
Cross v. Baxter, where the facts are absolutely egregious. I don't
know whether we'll win cases such as in Edgefield; I think we can
put on a case. But the burden it places on the plaintiffs is one that
is well nigh impossible to overcome.

To say that you can always look into intent I think sends you
right into a cul de sac. As you -know, many of the persons responsi-
ble for setting up these systems have long since died. Not only that,
but legislators are entitled to claim legislative privilege-that's
something specifically noted in Arlington Heights.

I know the courts will have to flesh out precisely the extent of
that legislative privilege, but I was involved in a case in the fourth
circuit involving whether or not the law suit was a catalyst for
what the State legislature had done. We brought a suit attacking
an absentee balloting process in the State, which was a crazy quilt,
so we contended, because it denied absentee ballots to certain
classes of individuals and granted them to others.

In any event, at some point during the litigation, the State legis-
lature met and in essence granted us the relief we sought legisla-
tively. We moved to dismiss our case, and subsequently applied for
attorney's fees on the theory that we had been a catalyst. Judge
Widener, writing the opinion for the court of appeals denying us
fees, suggested that we were absolutely foreclosed from inquiring
into legislative motive, and he cited Arlington Heights, because
that was an interference, he said, by the judiciary with the legisla-
tive sphere.

So on the one hand, if you say circumstantial evidence, the
Zimmer factors, is not enough-and that is what the Court said-in
City of Mobile-and if on the other'hand you say you can't inquire
of the legislators as to their motive, then, quite frankly, I think
that places an intolerable burden on the plaintiffs ever to win any
of these cases.

Let me make just one final point, and that's about proportional
representation.

I think that the clear test which all of us were laboring under
prior to City of Mobile was an effects test, and I would challenge
you, if I ma , respectfully---

Senator HATCH. Fine.
Mr. McDONALD [continuing]. To read those cases which Judge

Wisdom cites in his concurring opinion in Nevett v. Sides and see
whether there -was any requirement of proportional representation
and, more importantly, to see what happened in those casein
which the plaintiffs won, and whether or not proportional repre-
sentation was the result.

I cannot-and I've searched my recollection diligently--think of
a single case in which we have won, in which we have settled, in
which the courts have ruled for us under the Constitution or under
section 2-and we've w'on some under both-which have resulted
in proportional representation. I can think of--

Senator HATCH. That's precisely what the Mobile case was about.
Had you won that, the result would have been implementation of
proportional representation.

Mr. McDONALD. Well, I respectfully disagree. What those cases
do is establish equality of access.
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And that's more than just rhetoric. The only people who can de-
termine who their representatives will be, who will represent them
proportionately or otherwise, are the voters. There is no way that
the court in those cases can insure proportional representation. All
the court can do is establish a system of access. As a practical
matter, that is true.

As an actual matter, we have never gotten proportional repre-
sentation. I can think of Thomson, Ga., for example, which we set-
tled about 3 years ago under section 2 and under the 14th and 15th
amendments. There were two voting districts created in that case.
One district elects two people, and that's majority black, and one
district elects three, and that's majority white. Unless another
black has been elected in the last couple of months from that
northern district, there has never been more than one representa-
tive elected from that district. I mean, blacks vote for whites and
put them into office.

That's true in all of the cases that we've had. There are two dis-
tricts for the county commission in McDuffie County, for example,
and based on the 1970 census, one of those districts is majority
black, but there has never been a black returned from that district.
The same thing is true in Lee and Dorchester Counties, S.C.;
there are majority black districts there which have consistently
returned whites to office.

There's nothing in the cases that requires proportional represen-
tation-I don't see how a remedial decree can do that. And there's
nothing in the actual practice that has resulted in proportional
representation.

Whites aren't hurt when blacks are allowed political access. The
society as a whole is improved. You know, what causesintense divi-
sion in these jurisdictions is the exclusion of blacks from office.
That's why the level of frustration is so high, the disaffection and
the rest of it. Blacks only want to participate on some basis of
equality.

In Terrell County, Ga., for example, which is a majority black
jurisidiction, our plaintiffs disavowed a system which would have
created a majority of majority-black districts, for the simple reason
that they wanted to participate but not to dominate the political
situation in Terrell County.

So I quite honestly will have to tell you that in my own experi-
ence, proportional representation is neither what the folks want or
what the cases have required or what the continuation of the
Zimmer standard would entail.

[The prepared statement of Laughlin McDonald follows:]
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PREPARED STATEMENT OF LAUGHLIN McDNALD

Goodmorning Mr. Chairman and Members of the Subcommittee.

I am Laughlin McDonald from Atlanta, Georgia, Director of

the Southern Regional Office of the American Civil Liberties

Union Foundation, Inc. I deeply appreciate as does the ACLU,

the opportunity to appear before you today to discuss extension

of the Voting Rights Act of 1965 and the need to continue

protection of blacks and language minority voting rights.

Prior to becoming director of the Southern Office of

the ACLU in 1972, I was in the private practice of law in

Columbia, South Carolina. Prior to that I did graduate work

and taught at the law school of the University of North Carolina

at Chapel Hill. Before that I was a staff attorney for the

ACLU and finally before that, corporate attorney for the Sea

Pines Plantation Company at Hilton Head, South Carolina. I've

spent much of my life in the South, with the exception of

four (4) years of college in New York and two (2) years in

the army. Based upon that experience and more particularly

my experience litigating voting rights cases over the last

fourteen (14) years, I am convinced of the need for continuing

the protection of the Voting Rights Act and amending of

Section-2 to reach pre-Voting Rights Act practices which

continue the effects of past intentional discrimination.

I support S. 1992, as I did H.R. 3112 before the House

Subcommittee on Civil and Constitutional Rights. The bill is

quite frankly, a compromise bill in that it contains a

liberalized bail out. Nonetheless, I support it in the

interests of gaining bi-partisan support for extension of the

Voting Rights Act and because over all it is a fair, workable

bill.

I have with me a report-which I have prepared over the

past several months especially for the legislative hearings

on the Voting Rights Act. Actually, I have the final page

proofs -- due to factors beyond my control, the final bound

copy will not be available until next week -- I hope next

week. At any rate, I hope you will accept this copy and

allow me to substitute a bound copy when it is available.
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The report is a summary of the litigation and adminis-

trative proceedings brought by the Southern Regional Office

of the American Civil Liberties Union over the past ten years

to combat racial discrimination in voting in the South. It

assesses the impact-of the Voting Rights Act of 1965 and

the need for extending its special provisions beyond their

effective expiration date in August 1982.

Modern Enfranchisement describes the slow steps, recently

taken, toward securing equal voting rights for minorities,

steps which culminated in the Voting Rights Act of 1965.

Progress Under the Voting Rights Act shows how the act

has increased black voter registration and the number of

minorities elected to office._

Continuing Barriers to Equal Political Participation,

the heart of the report, proves through the accumulated evidence

of ACLU lawsuits that voting discrimination has not disappeared.

The problem remains widespread and persistent. The part on

Section 5 Noncompliance shows how many local governments have

repeatedly ignored the requirements of the Voting Rights Act

and instituted new voting procedures that are discriminatory

and illegal. The Use of Discriminatory Voting Practices

Adopted Prior to the Voting Rights Act presents the even more

difficult problem of existing voting practices that are clearly

discriminatory but that cannot be reached effectively by the

Voting Rights Act as currently interpreted.

Conclusions and Recommendations states the inescapable:

the Voting Rights Act must be extended and its provisions

strengthened. To improve enforcement of the Act, the U.S.

Attorney General should actively monitor changes in voting

procedures, and victims of voting discrimination should be

able to collect damages from local officials.

The ACLU's Southern Regional Office opened in 1965 to

assist in the struggle for equal rights in the South. Our

program, then and now, consists primarily of litigation. In

the beginning, the Southern office concentrated on jury and

prison desegregation, and handled such cases as Whitus v.
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Georgia (1967), invalidating discriminatory jury selection

procedures in Georgia, and Lee v. Washington (1968), de-

claring racial segregation unconstitutional in prisons and

jails in Alabama. We did voting rights cases as well, in-

cluding Reyn lds v. Sims (1964), which applied the one

person-one vote principle to state legislative reapportionment.

Beginning in the early 1970's, however, our emphasis

centered on voting rights. That was so, not because of any

pre-conceived plan to concentrate on that kind of litigation,

but for the reason that the predominant civil rights complaints

we received from the black community were of continuing dis-

crimination in the elective process. More often than not, the

complaints were about the inability of blacks to elect can-

didates of their choice to office.

But the complaints also acknowledged that equal voting

rights involve more than paved streets and jobs, important as

they are. There is an intrinsic value to effective political

participation, including office holding, that transcends

the provision of services. As Reconstruction and its aftermath

of black disfranchisement demonstrate, equal voting rights are

nothing less than an essential condition for racial equality

itself.

In a sense, and I'm quite happy to say this, the House

and the Subcommittee and the Senate, have gone far beyond

my purpose in writing this report. That is, it is no longer

necessary to argue for the continued need for the Voting

Rights Act. I think we are all agreed that there is such a

need. For that reason, I Will address myself to some of the

issues which most obviously trouble some members of the Sub-

committee.

Beyond any doubt, I think the most critical issue before

the Senate (assuming that there is agreement about extension

of Section 5) is whether to amend Section 2 as proposed in S. 1992.

Section 5 pre-clearance has been effective in blocking

hundreds of discriminatory voting changes, and undoubtedly,

Section 5 has acted as a deterrent to enactment of many others.



377

Section 5 does, however, have a significant limitation. It

does not affect voting practices adopted prior to November 1,

1964, even though they may be clearly discriminatory in

purpose and effect.

Unfortunately, most of the discriminatory voting practices

in use today are those which pre-date the Voting Rights Act,

and are thus entirely beyond the reach of Section 5. The

only way to challenge these practices is through traditional

lawsuits in the local jurisdictions. Litigation has been

effective in many instances, but it has also proven to be

burdensome and time consuming, and results, quite frankly,

have often been inconsistent and erratic.

The burden of showing vote dilution under Section 2 and

the Constitution prior to City of Mobile was always heavy.

To have any hope of prevailing, minority plaintiffs had to

prove an aggregate of many of these factors: a history of segregation;

discrimination in registering and voting; disproportionately

low number of minorities elected to office; racial bloc

voting; lack of responsiveness; a depressed socio-economic

status; lack of access to the political process; a tenuous

policy favoring the system under challenge; plus so-called

enhancing factors, such as majority vote requirements, anti-

single shot laws and large district size.

The optimum dilution suit was voting less than the com-

plete racial history of the jurisdiction in question. To unite

that history for the court, plaintiffs needed the assistance

of political scientists, historians, engineers, media experts,

geographers, statisticians, not to mention lay people to

testify about past and continuing segregation in

clubs and organizations, political parties, public accomoda-

tions, and hundreds or even thousands of lawyers to examine

voting records, school records, jury lists, prison and jail

logs, and the list goes on. Unfortunately, the more dilu-

tion litigation you do, the more complex the presentation

of the plaintiffs' case becomes.

Federal district court judges in a 1980 survey, not

surprising, gave voting cases a weight of 2.8. An average

93-758 0 - 83 -- 25
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case is weighted 1.0. Voting cases are exceeded in com-

plexity by only ten (10) of the fifty-five (55) categories

listed in the survey.

Voting Cases are horrendously expensive. Not surprisingly,

very few dilution suits are filed. I should say very few

dilution suits can be filed, since private plaintiffs can rarely

afford them, and organizations such as the ACLU have finite

resources. In our office, for example, we have filed on the

average less than three (3) vote dilution cases a year.

I've heard it said that amending Section 2 would open

a flood gate of dilution litigation. With all respect, that

is not likely to happen.

But, it is said, S. 1992 contains a new, radical standard

making Section 2 suits a push over for those who can make

out a case based simply on statistics. Again, with all

respect, proposed amendment to Section 2 would merely restore

law to what it was prior to City of Mobile. There would be

no flood. In our office, there would be at most a resumption

of the three (3) case a year trickle against the jurisdictions

in which we felt we could establish an agregate of the

Zimmer factors.

I would like to make the point as forcefully as I can

that City of Mobile, with its requirement of proof of purpose,

was a dramatic change in the law. Prior to Mobile, it was-

understood that a violation of voting rights could be made

upon proof of bad purpose or effect.

For example, in his concurring opinion in Nevett v. Sides,

which was the companion case to City of Mobile, Judge Wisdom,

acknowledged by virtually everyone to be the scholar on the

Fifth Circuit Court of Appeals, made the point that the-

Circuit had construed the Supreme Court's voting cases "to

mean that intent to discriminate need not be proved when a

voting plan minimizes or cancels our minority voting strength."

571 F.2d at 232. Judge Wisdom then Cited eight Fifth Circuit

cases to that effect.
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And I think, moreover, that Judge Wisdom was correct

when he said that prior to Washington v. Davis, the Supreme

Court had never had a requirement of showing intent to make

out a constitutional violation. Without belaboring the point,

let me refer you to Palmer v. Thompson.

Palmer v. Thompson, 403 U.S. 217 (1971) a Jackson,

Mississippi case in which a city ordinance closed a publicly

operated swimming pools a few days after a court ordered the

pools desegregated. It was common knowledge that the city

closed the pools solely to avoid integration. The SupkAme

Court, however, noted that such proof of racial purpose was

irrelevant because the Court has never "held that. a legislative

act may-violate equal protection solely because of the motiva-

tion of the men who voted for it." The Court distinguished

Gomillion v. Lightfoot, 364 U.S. 339 (1960), the Tuskegee

gerrymander case, on the grounds that its focus "was on actual

effects of the enactments" rather than on motivation.

I do not see any purpose to our debating the issue

of what the legislative history shows was the intent of

Congress when it passed Section 2 in 1965. It is clear to me

that there was no purpose requirement; presumably it is clear

to you, as it seems to be to the Attorney General, that

Congress did have a purpose requirement in mind. Rather than

going into that issue, which is essentially one of looking

at the published legislative materials, I would simply like

to offer for the record two amicus briefs filed in the case

of Lodge v. Buxton, the case which has been much mentioned

here. One was filed in the Supreme Court recently by a group

of amici curiae, and one was filed in the Fifth Circuit by the

United States of America. These briefs both make the argu-

ment that Congress did not intend to require proof of intent

when it adopted Section 2. They make the argument quite well,

and I would like to commend them to you to read rather than

taking up the time of the Committee to discuss this issue in

detail.

Discovering an unconstitutional legislative motive, he said,

was using a dowser, or a diving rod. "To require the plaintiffs
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to prove an unconstitutional legislative motive is to burden

the plaintiffs with the necessity of finding the authoritative

meaning of a oracle that is Delphic only to the court."

Let me say also, and I do not wish to sound all-knowing,

but I have been trying voting cases from 1967 through the

present, and it is simply not accurate to say there was ever

any general understanding that purpose was required. In

fact, just the opposite was true. The lawyers and judges

in those cases of whom we have any evidence assumed that proof

of purpose was not required, and I base that statement on my

own recollection, on the recollections of people I have talked

to who also tried these cases during those years, and on the

arguments that I remember encountering.

Indeed, the sentence discussed yesterday, quoting from

the plurality in-obile about the Zimmer case does prove

that point, as Senator Kennedy suggested. The sentence read:

"That case, (Zimmer v. McKeithen] coming before
Washinton v. Davis, was quIte evidently decided
upon the misunderstanding that it is not necessary
to show a discriminatory purpose in order to prove
a violation of the Equal Protection Clause--that proof
of a discriminatory effect is sufficient."

That comment indeed referred to the Fifth Circuit's decision

in Zimner rather than a decision of the Supreme Court. But

while that is true, it has no relevance here, because the

point is not what the Supreme Court says is the rule or should-

have been the rule, but what was the rule followed in fact by

the lower courts.

Why is that the point? Because the rule followed by

the courts during that period--essentially the late 1960's

to the late 1970's--including the Supreme Court in White v.

Regester, is the rule that amended Section 2 adopts. That

rule did not require proof of discriminatory purpose--remem-

ber the Supreme Court in Bolden said it did not-- and yet

I cannot find anything that says those cases required, involved

or in any way led to a quota system or proportional repre-

sentation.

We have had the experience of cases that operated under

the principle of not requiring proof of discriminatory purpose,
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and yet those cases did not in the slightest involve any thing

remotely resembling a proportional representation or quota

system. No one looking at those cases objectively can find

im them a requirement of proportional representation.

The relevant question is whether the "results" standard

contained in amended Section 2 is an ascertainable standard

that has meaning and limits, or whether it is to be read to

mean a requirement of proportional representation.

I submit that the answer to the question is not in the

realm of conjecture or hypothesis, but may found in real life

experience. That experience shows that an effect standard

has never required, or indeed in my experience achieved, pro-

portional representation.

Let me give you a dramatic example of the way in which

City of Mobile changed the law as it was understood and

applied by the lower courts.

On April 17, 1980, Judge Robert Chapman, then district

court judge and now judge of the Fourth Circuit Court of Appeals,

ruled that at-large elections for the Edgefield County, South

Carolina, County Council constitutionally infringed upon

"the rights of the blacks to due process and equal protection

of the laws in connection with their voting rights." The

Court based its ruling upon the effect standard of Zimmer.

Further elections were enjoined until a new and constitutional

method of electing the County Council was adopted under state

law. Some of the court's finds were:

*Until 1970, no black had ever served as a precinct
election official, and since that year the number of blacks
appointed to serve has been neglible."

*"Blacks were hkatorically excluded from jury service
in Eogefield County."

*"Blacks have been excluded from employment. . .it was
only when trial was about to begin that the county suddenly
began hiring blacks in any numbers. . .in addition, blacks are
heavily concentrated at the lower wage levels."

"Blacks have been excluded by the county council in
appointments to county boards and commissions."

*"There is bloc voting by the whites on a scale that
this court has never before observed. ..whites absolutely
refuse to vote for a black."
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The evidence showed that Edgefield has strong traditions

of discrimination in voting. Edgefieldo as you recall, was

the home of "PitchforkO Ben Tillman who lead the fight for

black disfranchisement after Reconstruction and was the man

who, an a U.S. Senator, was the moving force behind the

Disfranchising Convention of 1695. It was that convention

which gave the state the poll tax and literacy test for

voting which effectively removed blacks from the electorate.

The legacy of that past intentional discrimination in

voting remains dominant in Edgefield. For example, prior

to enactment of the Voting Rights Act, only 650 blacks were

registered in Edgefield County, 170 of the eligible population.

By contrast, nearly 100% of eligible whites were registered.

Five days after the district court's opinion, the Supreme

Court decided City of Mobile v. Bolden. The Edgefield de-

fendants moved the court to vacate the judgement on the

basis of City of Mobile, i.e. that the plaintiffs had failed

to prove intent, and the motion was granted.

The Edgefield case was not the only casuality of the

dramatic change in the law brought about by City of Mobile.

Take the case of Cross v. Baxter, decided the same day as

Lodge V. Buxton, a case mentioned by the chairman yesterday.

Cross v. Baxter arises in the town of Moultrie, Georgia.

Like Edgefield, its history of racial discrimination is long

and grisly. For example, John Cross, the owner of a black

cab company, attempted to register during the days of the

all-white primary in 1941-42, and again in 1943. On each

occasion he was denied registration. "On one occasion they

told three of us that it was too late in the day. You know

it was about four o'clock and they just closed the window.*

On another occasion in 1942, "they told us. . .we had to pay

poll tax. . .. I was unable to pay.' Cross finally regis-

tered in 1946 after a federal court declared unconstitutional

Georgia's all-white primaries.

Even, then, Cross and every other black voter in the

City of MoultLie eligible to participate in the Democratic
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primary were challenged in 1946 for not having proper voter

registration qualifications. No whites were challenged.

It was not until the Voting Rights Act of 1965 that

any significant number of blacks registered in Moultrie.

Although the Democratic all-white primary has been

abolished, the legacy of party-discrimination persists.

As of 1976, no black had ever served as an officer of the

party, and only one black had ever served on the twelve-member

county executive committee.

City elections were traditionally run on a racially

segregated basis. White voting booths were located "next to

the City Hall, and . . .the Negro polling place in a booth.

in the fire department." Voter registration lists were also

maintained on a racially segregated basis. -Neither segre-

gated voting nor segregated registration-ended in Moultrie

"until the integration issue came up," during the mid-1960's.

Not only have elections been conducted on a racially

segregated basis, but municipal elections were managed by

the Moultrie Lions Club, an organization which excludes blacks

from its membership. Blacks were occasionally allowed to

assist with operating voting machines but the Lions Club

never permitted any blacks to certify voters or hold managerial

positions. The Lions Club still manages city elections,

although at the elections held in 1980, a black women's club

was allowed to assist the Lions.

Moultrie also has an aggravated history of violating

Section 5, including use of an uncleared majority vote requirement

which has excluded at least one plurality winning black

from office.

Discrimination and inequality based upon race have charac-

terized virtually every aspect of public and private life in

Moultrie. Penal facilities were racially segregated until

the late 1960's. Law enforcement was racially segregated--the

first black policeman was not hired until the mid-1960's, and

even then was not allowed to arrest whites. Juries were

racially exclusive. Housing for blacks is typically substandard

and segregated. Employment opportunities for blacks are de-
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pressed. For example, in January, 1972, there were no blacks

employed in the city hall and only one "in a building adjacent

to City Hall.' The majority of blacks presently employed by

the council work as either garbage collectors or laborers.

Clubs and churches remain for all practical purposes as rigidly

segregated now as they were a hundred years ago. Schools

were not desegregated until 1970, and then only after bitter,

local resistance. Blacks are substantially under-represented

on boards and commissions over which the city council has

exercised its appointment power.

Black citizens asked the mayor and council in 1975 to

adopt a single-member district plan-for elections to provide

an opportunity for black political participation. As John

Cross explained it: *as the present at-large system works in

Moultrie, the white majority controls the outcome of every

single election .... People get elected who are naturally

more responsive to the needs of whites than they are to blacks."

The city council, however, responded that 'the present system.

had worked properly for the entire history of the city and

declined to make any change.

Cross and other blacks filed a lawsuit in which they

claimed that the at-large system of elections was unconstitutional.

The district court held on October 26, 1977, there were no

barriers to present registration and the at-large system did

not preclude "effective participation" by blacks in politics.

On appeal, the Fifth Circuit reversed. It held there was

"substantial evidence tending to show inequality of access;"

that plaintiffs "have demonstrated a history of pervasive dis-

crimination and. . .have carried their burden of proving that

past discrimination has present effects;" and, that 'plaintiffs

have demonstrated recent pervasive official unresponsiveness

to minority needs." The case was sent back to the district

court.

A second hearing was held on January 25, 1980. A major

element of the city's case was the election of a black man,

Wesley Ball, to city council on May 22, 1979. Ball was a

68-year-old retired former waiter at the Colquitt Hotel in

Moultrie. He had a seventh grade education, had never run
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for office# nor had he ever been involved in any political

campaign. He ran against another black, as well an a white

man named Cook.

According to Cook, "most businessmen around. .. white

businessmen had supported Ball or Wilson, the other black,

because if they were defeated bj a white opponent, Othe

ward system would be more effective to come in" and the city

might lose its lawsuit. "They wanted. . .a black post, and

they didn't. . .want me on there for that reason. . .said, let

them two have it out. . .. Ball and Wilson."

After Ball won the election, someone put a sign-on

Cook's place of business: "got beat by a black man--business

for sale--leaving town." Ball himself said that race has

always been critical in city politics. He testified that

"the primary thing" that had caused black candidates to lose

in elections for the City Council was race: "It's been on

racial lines."

In addition to evidence of "cuing" by whites to give

the appearance of racial fairness to city elections, the

plaintiffs showed that: the Lions Club continues officially

to participate in management of city elections; as recently

as the 1979 elections, black voters were turned away from

the polls by members of the Lions Club; city officials con-

tinue to ignore Section 5-of the Voting Rights Act of 1965--

an uncleared literacy test was implemented in 1979 for new

poll workers (presumably black) who responded to a newspaper

ad and volunteered to assist the Lions Club in conducting city

elections; and, the city council voted in 1979 strictly along

racial lines to retain at-large elections without citing any

.non-racial reasons supporting the majority's vote.

Following the rehearing, the district court ruled once

again against the plaintiffs, concluding that the at-large

system in Moultrie was not discriminatory. The plaintiffs

appealed. The iifth Circuit, relying upon City of Mobile,

held that plaintiffs must prove unresponsiveness in order to

establish vote dilution, and because the district court had

found responsiveness by the Moultrie City Council, a finding
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not permitted to be reversed on the appellate level unless

"clearly erroneous, " the plaintiffs were absolutely foreclosed

from obtaining any relief. None of the evidence of direct

discrimination was discussed or even mentioned. It was simply

deemed irrelevant.

It is clear to me, and I think to the court of appeals

prior to City of Mobile, that blacks have little or no access

to the political system in Moultrie, Georgia. But because

of the change in the law brought about by the court, suddenly

the constitutional violation -- and any hope of equal political

participation -- have evaporated.

Cases such as Cross v. Baxter and McCain v. Lybrand

illustrate the inordinate difficulty -- and I think unfairness --

in requiring proof of purpose.

It bears repeating that City of Mobile said not merely

that proof of purpose was required, but more importantly that

the Zimmer factors -- the history of past intentional dis-

crimination, continuing effects, and all the rest -- while

"some evidence" of purpose, most assuredly do not make out

a constitutional violation. Quite frankly, if the circum-

stantial evidence in Zimmer does not make out proof of purpose,

I honestly do not know what does, short of a body buried in

a shallow grave.

Proof problems are complicated and the fact that those

who established the procedure under attack may have long

since died; or may have been clever enough to diguise their

racial tracks, or may be entitled to claim legislative immunity

in the event they were subpoened to testify (Arlington Heights;

Bly v. McLeod).

Many erroneous ideas have been expressed about amended

Section 2. It has been erroneously described as an election

results test, as if the results of an election would be dis-

positive of the validity of the election system. It has

also been erroneously described as being identical to the

test in Section 5. It has also been erroneously described

as involving a requirement of "maximization" of minority
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political strength. Finally, a number of examples have been

given of cities whose districts were constituted in certain

ways, with the erroneous implication that the way those districts

were constituted would invalidate them. See, for example,

Rep. Butler's example on page 71 of his dissenting views

in the House Report.

These are all reflections of the recurring erroneous

idea that amended Section 2 will guarantee election of

minorities rather than simply giving them an opportunity

to participate fully in the political process. Amended

Section 2 does not involve a test of "election results"

but rather of the overall results of the system, as viewed

in light of all the complex factors I have described. Amended

Section 2 will return, as I have said, to the test that

was used in fact before Mobile and was involved in White

V. Regester and Zimmer v. McKeithen. It was only the

application of that test that allowed minority voters in

certain towns and counties where they were essentially excluded

from political participation -- to have an opportunity to

participate for the first time. Without the ability to

challenge those exclusionary election systems, minority voters

would be and continue to be denied opportunity and it is,-

frankly, quite fanciful, to think that these cases involve

any notion of proportional representation.

That was confirmed in White v. Regester, where the Court

said:

"To sustain such claims, it is not enough that the
racial group allegedly discriminated against has
not had legislative seats in proportion to its
voting potential." (412 US 7661

The sentLnce that was added to amended Section 2 is

simply an incorporation of this sentence from White v. Regester.

I do not see how amended Section 2 could be any plainer--in

rejecting the quota fear that has been raised here, and if

there could be any doubt, I do not see how the added sentence

could be any clearer in reiterating the rejection of quotas.

Finally I do not see how the House Report could be any

clearer in rejecting quotas and proportional representation.
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Yesterday the Chairman paraphrased a sentence from the House

Report. That sentence, which I found clear in context, came

in a paragraph that both began and ended with disclaimers

that leave no room for doubt:

The proposed amendment does not create a right of pro-
portional representation. Thus, the fact that members
of a racial or language minority group have not been
elected in numbers equal to the group's proportion
of the population does not, in itself, constitute a
violation of the section although such proof, along
with other objective factors, would be highly rele-
vant. Neither does it create a right to proportional
representation as a remedy.-

From the beginning of these debates, some people have

expressed fears about whether the amendment to Section 2 might

go beyond insuring an opportunity for minority voters. Many

of us have worked hard to make it clear that the meaning of

this critical amendment is not unlimited. I believe we

have been successful in making this clear to those who

were open to reason. I urge all those who are truly interested

in fair voting laws to examine S. 1992 carefully, and I

am confident that when they do they will promptly give it their

wholehearted support and secure its passage so that we can

tell people of this Nation that we believe in the fair right

to vote and that will enforce that belief with all the vigor

at our command.



389

- AmEnmm To THE PREPARED STATIEW OF LALIGILIN IttkNALD

Many people have been concerned about the fact that voting

litigation by the Department of Justice has come to a virtual

standstill. I would like to refer to three cases in which I

have been involved in which the Department has been conspicuous

by its absence.

(1) Lodge v. Buxton. You have pointed to this case as the

critical post-Mobile case that will show a smoking gun is not

required to prove purpose. The fifth circuit struck down the

at-large elections in Burke County, and the United States had

filed an amicus brief in the court of appeals. But the Supreme

Court took the appeal of Burke County, and took the unusual

step of staying the judgment pending appeal, even though the

two lower courts had turned down the request for a stay. I

would have expected to see an amicus brief for the United States

of America in the Supreme Court, urging the Court to affirm

the judgment and thus hold that a smoking gun is not required

in order to find this type of egregious system invalid. Yet the

Department did not file a brief, and I am curious why.

(2) Canady v. Lumberton City Board of Education. This

was a case we filed to enforce a section 5 objection by the

Attorney General. Here again I would have thought the United

States would file an amicus brief backing up efforts to enforce

its own objection, but no brief was forthcoming.

(3) McCain v. Lybrand. This was another phase of the case

-involving the Edgefield County Council. Here too we were suing

to enforce a section 5 objection entered by the Attorney

General. Again, the Department failed to file a brief, and here

we know a bit more about the process.I would like to show the

Subcommittee a news clipping indicating that the Justice

Department had already prepared an amicus brief and actually

sent it to the United States Attorney in Columbia for filing.

Then, after receiving some contacts, the Department called

the U.S. Attorney to retrieve the brief; it was never filed.
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The Assistant Attorney General is quoted as having said he

decided not to file the brief because he received information

indicating that the voters' position would be adequately

represented. While this may be complimentary, I also find it

quite simply unbelievable. I have frankly never heard of a

brief that was already prepared and ready to file being pulled

for a reason like that.

These are serious examples. They cause me great concern

because the Attorney General plays such a major role in the

enforcement ofthe Voting Rights Act. It is no exaggeration

to say that the rights of minority voters under the Voting

Rights Act depend upon the efforts of the Attorney General,

which in several major ways are not subject to review by

minority voters (although they are subject to review by the

covered jurisdictions). I am speaking eppecially about the

holding that if the Attorney.General fails to object to a

section 5 submission the voters have no review (while the

covered jurisdictions do have a can get a review of the objection

in the District of Columbia court).I am also speaking of the

Attorney General's power to reconsider and withdraw objections.

This provision should ordinarily function well as a safety valve

but there has been increasing concern over the Attorney

General's application of the provision, including one situation

in which an objection was withdrawn on a reconsideration

request filed five years after the objection (during which it

had been ignored by the covered jurisdiction-Jackson, Miss.).

I am not sure we can afford to let the Attorney General

continue to have unreviewable discretion in these vital areas.

This is also true of the basic submission mechanism.

It depends on voluntary compliance, but we have been learning

just how little of that there is, and how little the Attorney

General does to insure compliance. Right now, there is vir-

tually no incentive on covered jurisdictions to submit sec-

tion 5 changes voluntarily, except for the possibility that



391

they might be sued and, if they lose, they will simply have to

do at that time what they should have done before.

That is one reason why one of the important bail-out

conditions is that a jurisdiction not have enforced unprecleared

submissions during the previous ten years. This provision

will be important in bringing about greater compliance, but

I believe we may need even stronger measures, at least if

enforcement efforts of the Department of Justice are not

stepped up.

Senator HATCH. I haven't been very good at enforcing the 10-
minute rule, but we understand.

Mr. MCDONALD. I know you haven't, and I appreciate it.
Senator HATCH. Congressman Hyde is here, and because of his

schedule, I would like to take his testimony now while he is availa-
ble. Let's interrupt your testimony for the time being, and we'll
resume the questioning phase of your testimony as soon as Con-
gressman Hyde is through.

Senator KENNEDY. Well, we have a number of responsibilities
here. Since we had at least one round of questioning, I didn't know
whether we could at least have one-I don't want to discommode
Congressman Hyde, but I have made a special effort to hear this
witness.

Senator HATCH. Well, we'll be happy to do that. We'll be happy
to have more than one round of questions with any witness, as far
as I'm concerned, but let's have Congressman Hyde.

We're limiting to 10 minutes, Congressman Hyde.
Senator KENNEDY. Well, does Congressman Hyde mind waiting

for 10 minutes?
Mr. HYDE. I don't mind waiting.
Senator HATCH. I want you to know it took about 2 hours per

witness yesterday. I hope you don't mind waiting that long.
Senator KENNEDY. Not on our side, it didn't.
Senator HATCH. I thought it took a lot of your time yesterday,

Senator.
Mr. HYDE. Are we limiting the statement to 10 minutes?
Senator HATCH. Well, we haven't been very successful in that

effort during this first statement, but we would like to during the
remainder of this hearing.

Mr. HYDE. So I will have 10 minutes?
Senator HATCH. You have more if you need it. I've generally ac-

commodated Members of Congress.
Senator KENNEDY. I would hope that the Congressman would.

He's one of the very active Members on this whole issue in the
House, and I think he's got a lot to say. I want to see these hear-
ings comprehensive, and I want to see the Senate take action, but I
do think when we have experts like we have in these areas here
this committee ought to benefit from them.

Senator HATCH. Well, fine.
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I'm going to rule that you come and give your testimony now,
Congressman Hyde, and then we'll have time with Mr. McDonald
afterward.

Any questions for you that we will have I don't think will take
as long as they will with Mr. McDonald.

That way you won't have to sit here all day.
Mr.-HYDE. All right, fine.
Senator HATCH. Unless you would like to. If you'd like to sit here

all day, that's certainly fine with me.
Mr. HYDE. I think that's an offer I can refuse.
Senator KENNEDY. That really isn't the option. What I was

only--
Senator HATCH. Let's go ahead with your testimony.
[Pause.]
Senator HATCH. Go ahead, Congressman Hyde. I'm sorry.
Mr. HYDE. Thank you.

STATEMENT OF HON. HENRY J. HYDE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mr. HYDE. Thank you, Mr. Chairman and distinguished Senators.
I come before you this morning as an advocate for the Voting

Rights Act of 1965, and as a supporter of the amendments adopted
by the House, with certain reservations.

Coming from Chicago, I am indeed sensitive to the frustrations
voting discrimination can sow. I voted for the 1975 amendments to
the act, following my first year in the House, and I've consistently
supported them ever since.

Initially, I opposed the continuation of preclearance as a denial
of equal treatment to sovereign States and their political subdivi-
sion. Moreover, I felt that 17 years of this extraordinary remedy
had served its purpose. Our subcommittee's hearings changed my
mind, however, and though I feel great progress has been made in
granting minorities access to the political process in the. covered ju-
risdictions, it's clear that more needs to be accomplished.

Preclearance, then, still has its usefulness.
I also speak from the perspective of one who cherishes federal-

ism. I believe resolutely that it is the people who govern, and the
power of the Government here in Washington is limited both by
the 10th amendment and by the degree to which the people them-
selves are willing to assign their obligations and responsibilities to
our care. But in order to participate in the process, one must be
able to vote. Practices which limit access to the ballot simulta-
neously suppress the integrity of government and disenfranchise
those who participation is essential, if we are to fulfill the promise
of a representative democracy.

The adoption of the 15th amendment represented a constitution-
al commitment to the sanctity of the vote. We all share in the
shame that it's principle was not acknowledged everywhere for 95
years. In its place flourished practices such as poll taxes, moral
character tests, white primaries, and literacy tests, devices which
in themselves or in their application were designed for the purpose
of effectively separating minorities, particularly those whose skin
was black, from the participating electorate.
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The enactment of the Voting Rights Act in 1965 began a change
toward realizing the mandate of the 15th amendment. Often for
the first time, blacks could freely register and vote. Poll taxes were
outlawed. Literacy tests were suspended, then later prohibited.
Grandfather clauses, property qualifications, racially-motivated
gerrymandering practices and white primaries fell victim to Su-
preme Court ruling.

Black registration, a mere 6.7 percent of the voting age popula-
tion in Mississippi in 1964, rose to 63.2 percent in 1972, and to 72.2
percent in November 1980. In contrast, black voter registration in
States not wholly covered by the act, such as New York and New
Jersey, remained woefully low, even in 1980, at 46.4 percent and
48.9 percent, respectively. Even the District of Columbia, which has
a 70-percent black population and in which blacks are represented
in virtually all major political positions, could boast that only 43
percent of those of voting age bothered to come- to the polls in 1980.

In 1965, authoritative sources suggested that only 72 blacks
served as elected officials in all 11 Southern States, including those
not subsequently covered by the act. By July 1980, that figure had
risen to 2,042 in the covered jurisdictions alone.

The inevitable conclusion is that the act has been extraordinarily
effective. Its task is not yet complete, and the promise of the 15t
amendment notwithstanding, the uncommon exercise of congres-
sional power which this Voting Rights Act represents has not been
fulfilled.

Now, during the hearings in the House, admittedly weighted in
favor of extension, I heard witnesses describe voting systems in
which black participants are required to fill out their ballots in
front of white poll-watchers where there are no curtains and no
privacy. I heard tales of limited registration hours in rural counties
where facilities are often not open in the evening, during the week-
end, or at noontime.

I'm also apprehensive about re-registration requirements uneven-
ly aimed at predominantly black counties, which can have the
effect of intimidating further participation by resurrecting ghosts
of the past.

It's quite possible that some of what I've described merely re-
flects the distressing insensitivity of some election officials. It's
equally plausible that it reflects instead the progeny of a cultural
indifference and the vestige of a racially prejudiced past.

Now, I believe that the act should continue in effect, yet the
record demonstrates significant progress worthy of effective legisla-
tive recognition. As Judiciary Chairman Peter Rodino admitted on
the House floor during general debate, and I quote: "[I]t became
clear that fairness dictate[s] that an avenue to escape the preclear-
ance requirement should be afforded those jurisdictions which have
had a history of complying with the law."

It's also noteworthy that Chairman Rodino admitted, "[E]scape is
virtually impossible under the current law."

The House bill, H.R. 3112, reported by the House by an over-
whelming margin of 389 to 24, including my vote, is not without
serious flaws. It is a very complex piece of legislation which has
been merchandised in extraordinarily simplistic terms.

93-758 0 - 83 -- 26
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By the time it reached the floor, suggestions that alternate views
should be considered were quickly met with harsh charges that any
deviation whatsoever from what was pushed through the full Judi-
ciary Committee merely reflected "code word(s) for not extending
the (a)ct."

This intimidating style of lobbying had the ironic effect, though
clearly intended, of limiting serious debate and creating a wave of
apprehension among those who might have sincerely questioned
some of the bill's language.

No one wishes to be the target of racist characterization, and the
final vote reflected more of an an overwhelming statement of sup-
port for the principle represented by the act than it did concur-
rence with each and every sentence or concept it contains.

I hope, however, that though you may differ on the merits, what
I say in the balance of my statement will strike you and the spon-
sors of S. 1992 as both responsible and fair.

What is a reasonable bailout? I favor the bailout mechanism con-
tained in the House bill, but I disagree with some of its provisions.

I have essentially two categories of objections. The first includes
those which were added to my original draft hours, literally hours,
before the full Judiciary Committee approved the measure and
sent it to the floor. In my opinion, much of what was added then
was unnecessary and is designed principally to frustrate bailout
and remove the incentive to change electoral praatjes,which I had
originally sought.

The second category contains provisions on wh ch reasonable per-
sons can differ, such as the requirement that all jurisdictions
within wholly covered counties or States must become eligible for
bailout before any part thereof can become eligible, or whether the
bailout petition should be filed in three-judge courts in the circuit
nearest the covered jurisdiction or, as now, only in the U.S. Circuit
Court for the District of Columbia.

To understand my concerns, I think it's necessary to review how
the House bailout mechanism operates.

Under existing law-existing law, now-any covered jurisdiction,
and that includes whole States in many cases, may escape the re-
quirements of administrative preclearance only if they are able to
convince a three-judge court right here in the District of Columbia
that no test or device has been used for the purpose or with the
effect of discriminating against protected minorities for a period of
17 years.

Now, since the 17-year period dates back to a poihit before the act
was originally passed in 1965, this test cannot be met, unless
August 6, 1982 passes without legislative action, as confirmed by
Chairman Rodino's statement on the floor of the House.

Under the House bill, ostensibly designed to permit a more real-
istic means by which covered jurisdictions can earn their freedom
from administrative preclearance, the new test as passed by the
House is almost as difficult to meet as the old.

In order to become eligible for bailout under H.R. 3112, a covered
State, and all jurisdictions within it, whether or not independently
guilty of voting rights abuse, must demonstrate that for 10 years
prior to filing a petition for bailout, and during the pendency of
that petition:



395

One, it has not used a test or device with discriminatory purpose
or effect, as under present law.

Two, no final judgment has been issued by a Federal court which
determines that voting rights have ben violated.

Three, no consent agreement has been entered into resulting in a
change of voting practice.

Four, no Federal examiners have been assigned to the petition-
ing jurisdiction.

Five, the petitioning jurisdiction, and all jurisdictions within it,
whether subject to State control or not, have complied with the
preclearance provisions of section 5.

Six, no objections have been raised to changes submitted for pre-
clearance by or on behalf-ofth-covered jurisdictions, and

Seven, covered States and all governmental units within their
territory have eliminated voting procedures and election methods
which inhibit or dilute minority participation, have made construc-
tive efforts to eliminate harassment at the polls, have provided mi-
norities with convenient registration, and have appointed minority
representatives as election officials throughout the jurisdiction and
at all stages of the election and registration process.

Parenthetically, I should state that Congressman Jenkins of
Georgia represents a district which he says has many counties with
no minorities living within their boundaries. How they're going to
appoint minority representatives as election officials boggles my
mind.

I don't quarrel with all of these preconditions, but some are trou-
bling to me.

No. 1, consent decrees.
Senator KENNEDY. Mr. Congressman, Mr. Chairman, could you

yield for just a moment.
Senator HATCH. Sure.
Senator KENNEDY. We are having a joint meeting of the Congress

in just a short time, and Members of the Senate so desire assem-
bling in that time, and I understand the intention of the chairman
is to continue during the course of that meeting.

I had some questions for Mr. McDonald, which is why I wanted
to inquire of him. I don't know what his program is, but I don't
think that we'll be able to get back until earlier in the afternoon.
Now, I will be glad to submit some. There are probably about three
or four that I would like to have as a part of this record, and if I
could have my staff ask those three or four questions at a time con-
venient, that will be all- right.

Senator HATCH. We'll be happy to accommodate you, Senator.
Senator KENNEDY. Mr. Chairman, at an appropriate time, since

the President was asked last evening about his position on the
Voting Rights Act in an interview with Mr. Rather, and this was
an issue which was brought up yesterday during the course of the
hearing, I'd like at an appropriate place-not to interrupt the Con-
gressman's testimony-to include the exchange between Mr.
Rather and President Reagan on the House-passed bill, in which he
did indicate that he could sign that legislation, and I think just at
an appropriate place in the record, maybe at the outset of tbh 'e
hearings, we could include in the record that exchange.

Senator HATCH. Yes, that will be fine. -
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Might I inquire, do you have both exchanges on this issue? Be-
cause there was one and then he came back with a clarification
that--

Senator KENNEDY. It would just take a minute.
Mr. RATHER. Just very quickly, if the House version of the Voting Rights Act is

passed, will you veto it?
President REAGAN. No, I wouldn't. Well, I don't exactly-now you've trapped me

into something. I usually don't like to say whether I'll veto or not veto until it's on
my desk, because sometimes an orange becomes an apple before it gets there. I'm
for the expansion of the Voting Rights Act for 10 years. It has never been extended
for that long. I believe that I can support what is the House version. I don't know
what's goi ng to happen in the Senate.

Mr. RATHER. I understand. But if the current House version gets through, you
would not veto that?

President REAGAN. I don't know of anything that is in it that would make me veto
it.

And-Mr. Rather, during a break in the interview requested by
Mr. Reagan, agreed in advance, two White House officials suggest-
ed the President should say more about his answer on the Voting
Rights Act. So after the break, we come back to that subject.

Mr. RATHER. I thought there were some exceptions that you wanted made in the
House version of the bill. Now, first of all, you're willing for it to have a 10-year
extension.

President REAGAN. Yes, I guess I did misspeak there. I am willing-I would be
willing to take the bill-I mean, the program as it exists and simply extend it for 10
years, or the House version.

This is after the break, or the House version.
But I should have added there are a couple of points in the House version as it

exists now that we would like to see modified or changed.
Mr. RATHER. And they are?
President REAGAN. Well, one of them has to do with the bailout provision and the

other one has to do with what's called an effects test, rather than an intent test,
that we believe could cause confusion andperhaps unfairness in the program.

Mr. RATHER. But, Mr. President, doesn't this run a high risk of aggravating the
problem you already have with the perception of black people that, yes, you say,'Listen, Icare about you. Nothing in my background, not a bone in my body that is
bigoted," but then when it comes to something like voting rights, yes, you'll extend
it, but there are exceptions? If I read the black Americans correctly , which is hard
for anyone to do, this is exactly the kind of thing that scares them about you.

President REAGAN. Well, now, wait a minute. Let me clarify. The Voting Rights
Bill as it exists and has existed performed a fine service and worked well. It was a
good piece of legislation. I have said I'd be willing to extend that 10 years. It's never
been extended that long before.

Mr. RATHER. True.
President REAGAN. I wanted to go forward with it, the House seeking to improve

it. It has a couple of features in there that I don't think improve the present legisla-
tion, one that I think would make it harder to make it effective, which is change to
the efffect of the bill as a means of imposing penalties, rather than the intent. In
other words, as the bill exists, it is, if you can see a governmental body that is seek-
ing, -or any other group that is seeking to restrict the rights of the people to vote,
you take action on this. The change that apparently is wanted is a change that
would say, "Well, let's look at how many-what wouldthe percentage of voting-we
don't think enough percentage voted." Well, maybe enough percentage doesn't vote
sometimes simply because they're not interested in the candidates, and to us that is
not as big a guarantee of fairness as it is to, as we say, go by the intent and say,
"Look, you're trying to keep these people from voting."

I'm not quite sure I understand that last answer, but I thought
the indication of his willingness to sign either bill was a matter
that the committee ought to have as it gives consideration to it.

I thank the chairman.
Senator HATC. Thank you, and we'll put that in the record.
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I have to admit that I appreciate my colleague who, unlike the
President and the rest of us, is always precise and, of course, fluent
in every one of his public pronouncements.

Senator KENNEDY. That s right.
Senator HATCH. There is never even the slightest hint of unclar-

ity or ambiguity in his statements.
Senator KENNEDY. Not with regard to this bill, there isn't.
Senator HATCH. Well, I think it would be well for you to under-

stand the bill. Maybe you would have some unclarity. The rest of
us mere mortals, of course, unfortunately cannot always make that
claim.

And I suspect that the President has many, many responsibil-
ities--

Senator KENNEDY. Well, you don't think he was unclear when he
said that he'd support the House bill, do you?

Senator HATCH. Well, I think this: I think that he would support
a bill--

Senator KENNEDY. Was he unclear when he said, "I don't know
of anything that is in it that would make me veto it"?

Senator HATCH. I think what the President is saying is that he
wants to have the effects test out of this bill, and would like to
have a reasonable bailout provision. I think that his representative,
the Attorney General, who is trained and learned in this area,
spoke very clearly for the President yesterday. I think it's kind of
ridiculous to put that in as though by any interview for 30 seconds
or a minute-and-a-half or 5 minutes, the President should be bound
by every little word and jot and tittle that he says.

All I can say is that I do believe there have been times even on
this august committee where every one of us, including even the
distinguished Senator from Massachusetts, have said things that
perhaps we wish we had not said because we really didn't mean
them quite the way they came out. I suspect that is the nature of
politics, and I hope we'll have some degree of compassion, at least,
for those who sit in these positions.

Go ahead.
Senator KENNEDY. May I just say finally, I think-the President's

words speak for himself, rather than for how we interpret them,
and I'm glad to have them in the record.

I thank the Congressman for yielding.
Senator HATCH. Let me just say this, Mr. Congressman: I think

the President is committed to the Voting Rights Act, as am I. The
point which should not be obscured by any colloquy is that this is
an important issue, and section 2 is an important issue. You are
raising some important issues about the House bill, for which you
voted.

Mr. HYDE. Right.
Senator HATCH. And we can't obscure it merely because of poli-

tics or anything else, for that matter.
Go ahead.
Mr. HYDE. Thank you, Mr. Chairman.
Let's talk about consent decrees. For example, consent decrees

have been traditionally encouraged by our judicial system. They
are supposed to further the public interest and represent a rather
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substantial percentage of civil terminations within the Department
of Justice.

They permit the Department to operate at considerably less ex-
pense than would be the case if all cases were tried, and they
permit a defendant to avoid the immense cost associated with fight-
ing the resources of the Federal Government through the courts.

H.R. 3112 would automatically preclude eligibility for bailout if
any covered jurisdiction had come to a consent agreement with the
Government within 10 years of the bailout petition. Moreover, this
penalty would attach after the fact.

The inevitable result is to offer covered jurisdictions only two al-
ternatives, neither of which is ultimately beneficial to covered mi-
norities.

First, petitioning jurisdictions can fight the cases involved
through the courts to acquire judgments, expending funds which
could otherwise be used for electoral improvements, and simulta-
neously delaying the implementation of electoral changes designed
to satisfy the other conditions of bailout and improve access to the
vote for minorif'es.

Second, they can withdraw their bailout petition altogether and
content themselves with the status quo, a condition which wit-
nesses before you will doubtless condemn as unacceptable.

What purpose, then, is the consent bar designed to serve? In my
view, it can have no effect but to reduce, perhaps fatally, the incen-
tive for improved electoral conditions offered by a realistic bailout
mechanism.

A..better resolution would be for the trial court to examine the
totality of the consent degree and determine if the practices cor-
rected were so insubstantial that they could not constitute or they
should not constitute a bar to bailout.

Two, Federal examiners. Federal examiners are provided for in
section 6 of the act and may be dispatched at the will of the sitting
Attorney General. Under the terms of subsection (b), the Attorney
General may order examiners to a covered jurisdiction, and there-
by frustrate bailout for a period of 10 years, if he is willing to certi-
fy that he has received written complaints from more than 20 resi-
dents of a covered jurisdiction, which could be an entire State, and
that he believes such complaints to be meritorious or, in the alter-
native, he alone determines that the appointment of examiners is
otherwise necessary.

No review of the merit of the complaint is necessary, nor must
the examiners find irregularities once they arrive on the scene.
The bar is complete if they are merely sent, even if the motivation
of the Attorney General in sending them is political, rather than
substantive.

Once again, the purpose to be served can only eliminate the in-
centive for change.

Three, objections. The bar to eligibility created by the require-
ment that there must not be any objections to any submission
made "by or on behalf of" the covered jurisdiction raises some in-
teresting possibilities. Technical objections, resulting from lack of
experience with the act or from executive incompetence, create no
less a bar than does a purposeful electoral change specifically de-
signed to disenfranchise minorities.
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In addition, if elected Representatives sponsor and vote for a re-
districting plan which is later subject to an objection, have they
acted "by or on behalf of" their constituents for purposes of the 10-
year bar? What if their motive was to politically embarrass execu-
tives in their home jurisdiction, who might well be members of an-
other political party? In either event, the objection which they re.
ceive from the Department of Justice will be a complete bar to eli-
gibility for bailout for a full decade.

Four, parole period. If bailout is ever issued, and the 10-year
parole period is ever begun, the bill requires the reviewing court to
reopen the case, and thus relitigate the issues, if any aggrieved
person so much as alleges that misconduct has taken place during
the period which, had it taken place during the 10-year eligibility
term, would have prohibited bailout.

Once again, no merit is demanded of the aggrieved party's alle-
gations, and no discretion is presented to the reviewing court. The
covered jurisdiction will once more be forced to litigate even admit-
tedly trivial accusations and endure considerable costs in the proc-
ess.

This makes no sense at all. The insistence on this provision by
the proponents of the bailout as presently constituted raises ques-
tions of good faith to my mind, if not of reasonableness.

There are additional issues in the House-passed bailout which
fall in the second category. They pertain to policy questions, about
which reasonable people can disagree. Examples include the re-
quirement in the House bill that all counties-all counties-within
covered States must meet the eligibility standards, as well as the
State legislature itself, before the latter can effect bailout.

I believe a two-thirds threshold is preferable. Even a three-
fourths threshold would be preferable. But to require complete bail-
out by every political entity within a State before a State can get
out, I think is just unreasonable.

I think these malfeasing jurisdictions, these areas that do not
bail out and cannot bail out, could be isolated and public attention
be focused on them, rather than to hold the entire State in because
of one or two recalcitrant jurisdictions.

Now, I believe fervently that the exclusive use of the threejudge
court in the District of Columbia is an affront to circuit courts else-
where in the country.

The fifth circuit, for example, holds one of the strongest civil
rights records in this country, though it is situated principally
within the covered jurisdiction. An amendment was offered in the
House which would have permitted local circuits to be used so long
as two of the three judges were circuit judges-that's U.S. Court of
Appeals judges-and none were from the jurisdiction petitioning
for bailout.

I think you would all admit that, while you may differ as to
policy, this is a reasonable proposal. It was neverthless labeled a
crippling amendment and summarily rejected.

Now, we know the civil rights establishment is here in Washing-
ton and has easy access to its courts. By using courts in a more ap-
propriate venue, with these guarantees against hometown justice,
local officials and witnesses will also enjoy equal access to the
courts, which seems to me an essential element of justice.
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Finally, I do not think the condition for bailout which requires
the elimination of "voting procedures and methods of election
which inhibit or dilute" minority access should be interpreted to
mandate the elimination of at large electoral systems where they
have not been found to have been created or to be operated for a
discriminatory process.

I'll treat this issue more fully in the next part of my statement,
but at-large electoral systems often serve a number of legitimate
political purposes. Since each of you, Senators, is elected at-large,
I'm sure you're sensitive to the degree to which such systems often
require candidates to moderate their views in order to pull from
the mainstream of the electorate, permit minority block voting to
influence the whole of the election, rather than just one ward or
district, and tend to break down the special interest representation
generally associated with small and occasionally rather extreme
political constituencies.

I would encourage jurisdictions to alter their electoral practices
in order to integrate minorities into government. That was the
thrust of my original draft. I prefer, however, that the "construc-
tive efforts" of the jurisdiction in question be taken as a whole in
determining whether or not to grant bailout.

Different facts dictate different actions on the part of the peti-
tioning jurisdiction. Presenting each requirement as a complete
bar, as H.R. 3112 does, seems to me, again, both unreasonable and,
in the long term, counterproductive.

What does section 2 really. mean? If section 2 of H.R. 3112 ever
becomes law, it may well be the most far-reaching legislation ever
adopted by Congress. It purports to be a clarifying measure, de-
signed to return the law to what it was prior to the Supreme
Court's ruling in Mobile v. Bolden. It is also marketed as a replace-
ment for an "impossible" burden of proof established by Mobile,
with a disclaimer tacked onto the end of the House amendment,
which is reassuringly alleged to erase any fears of quota require-
ments.

All of these claims are erroneous. The House devoted just 1 day
to the merits of the new language and presented as witnesses three
attorneys supporting the changes, including the attorney for the
losing side in Mobile.

Senator HATCH. Could I interrupt you, Congressman Hyde?
Mr. HYDE. Sure.
Senator HATCH. How many total days did the House hold hear-

ings?
Mr. HYDE. We had 100 witnesses, but I'm not sure how many

days, but they were extensive hearings.
Nineteen days, I'm just informed.
Senator HATCH. Nineteen days. I see. And they only gave 1 day

for the discussion of this problem?
Mr, HYDE. That's right.
Senator HATCH. Go ahead.
Mr. HYDE. Before accepting the arguments of the House at face

value, I encourage you--
Senator HATCH. Excuse me, again. Could I interrupt you again?
Mr. HYDE. Sure.
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Senator HATCH. I'm sorry, Henry, to interrupt you again, but, as
you know, to me, section 2 is the problem. Now, would you disagree
that, section 2 creates the potential for a monumental problem?

Mr. HYDE. Senator, I think section 2 is a major key to what we're
doing. I agree, and I confess to not paying sufficient attention to
this issue in the House. I personally got wrapped up in trying to
work an acceptable compromise on bailout out with all of the inter-
ested parties and my focus was not on this issue, hoping instead
that in a compromise we could reach a satisfactory package.

We weren't able to do that, but following the dismemberment of
my bailout a few hours before the Judiciary Committee's hearing, I
was able to pay more attention to this, and, frankly, though I had
expressed concern, I now view this as before, perhaps more impor-
tant, really, than the bailout, and I hope that you'll devote the at-
tention to it that we did.

Senator HATCH. Well, I haven't meant to find fault, but I con-
cluded early in my research on this issue that it is going to be very
difficult to ever get a reasonable bailout provision, because there is
more heat than light in this matter. There's an unwillingness on
the part of many members of Congress to really address that issue,
even though it deserves it, as you're doing right now.

I just cannot overlook the section 2 problem, because it's--
Mr. HYDE. Senator, the tradeoff in the House, as I envisioned it

and tried to fashion it, was not a 10-year extension for preclearance
but a permanent extension. And I keep hearing television commen-
tators and others talk about a 10-year extension.

Senator HATCH. Oh, it's permanent.
Mr. HYDE. That's not before you.
Senator HATCH. That's right. It's permanent.MIr. HYDE. The way Peter Rodino originally introduced it was to

maintain the status quo for 10 years but add an effects test to sec-
tion 2.

You have a House bill before you that contains permanent pre-
clearance. The tradeoff was a decent, workable bailout, and we
ended up with permanent preclearance, and a virtually impossible
bailout, so, sadly, what passed may, in part, be unconstitutional.

Senator HATCH. I think it is impossible. I don't think there is any
way that anybody is ever going to bail out under the requirements
prescribed by the proposed legislation. I personally understand why
these jurisdictions that have made real efforts in this area-some
of which have been pretty successful-feel very bitter about it.

Mr. HYDE. Well, Senator, I think you could work a decent bail-
out.

Senator HATCH. Oh, I think we can, too. I don't think this is it,
however.

Mr. HYDE. No. I agree, but I won't repeat my criticism.
Senator HATCH. Senator Biden?
Senator BIDEN. Mr. Chairman, I apologize for interrupting you.

I'm not even a member of this subcommittee, and I know all you
Republicans are going to want to follow me over to the hundredth
year commemoration ceremony.

Senator HATCH. I wish I could go. I really do. I would like to go.
Senator BIDEN. I not only wish, I must.
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But I'd like to just rise one point, Congressman, and maybe you
can clarify it a little bit, with regard to how much attention you
paid to section 2 or not. Obviously, I guess you'd have to say that's
the single most contentious element of this whole debate, and
during your hearings, in an exchange with Professor Walburt-I
believe that's the correct pronunciation-you said:

Mr. Hyde, if I could just jump in, we have preempted so much time, and you have
been very generous. I have been most interested in the discusion. If you could come
up with some suggested language that would allay the fear that proportional repre-
sentation might be mandated, that would go a long way toward resolving some of
the concerns some of us have. This is new language that hasn't been interpreted by
the courts, and they're just not predictable. Well, they just aren't.

And then Professor Walburt said, "Bolden would confirm that."
And the response by Congressman Hyde is,

So your point is that you wouldn't be disturbed by that. That's helpful, politically
helpful, to get something like that in the words.

And then on the next page, you say,
Sure, it's something that should be looked at and, in effect, as long as we're talk-

ing about it, I'd like to look at the totality of the situation, because I can conceive,
as -you can, of situations where there is a submergency or a dilution of minority
voting strength, but the need for it outweighs the unhappy consequences. You know,
like amputation is a terrible thing, but it may save the body. Under any effects test
that we can crank in, I would hope that the Court and the Justice Department
could review the totality of the circumstances in evaluating whether this in fact is a
voting rights abuse. I think we understand each other on that, do we not? Would
you agree?

Professor Walburt: One hundred percent.
The reason I bother to bring it up, it sounds to me like you

pretty well knew what you were talking about. What in the inter-
im has changed-I mean, you're obviously not--

Mr. HYDE. I ratified my statements there. I think what I'm
trying to say, and I think what can be done, is a codification of the
Washington v. Davis case, which is a fairly recent case, in which
the Court said the totality of the circumstances should be studied
to see whether or not invidious discrimination exists.

But the "disclaimer" in the bill highlights simply one factor, one
circumstance, which I interpret as are numbers, results. That
means nunibers, and if there--

Senator BIDEN. But I thought you talked about effects.
Mr. HYDE. Yes, that's an effect. A result is an effect. The effect of

this law is to preclude minorities from being elected. How do you
show that? Well, they just aren't being elected? There are none
elected, therefore, it's invidious.

Rather than to leap from A to B like that, I would like the total-
ity of the circumstances looked at, as in Mobile v. Bolden, where
ou had more than just the mere failure of the election of three
lacks, but you had them losing in the black districts as well. You

had limited campaigning. They couldn't even carry majority black
districts. So if you simply said, "Look, they weren't elected. The
effects must be discriminatory," I think the totality of the circum-
stances ought to be looked at.

And I think the test as set down in Washington v. Davis, which
is on page 21 of my statement, would be the way to do it. If that
could be codified in this section 2 or some appropriate place, I
think we could avoid the problem we seem to be moving toward,
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because proportional representation is a very dangerous concept, in
my judgment. Justices Marshall and Brennan thought it was ap-
propriate in Mobile, so you've got two Supreme Court Justices
opting for proportional representation.

Senator BIDEN. But I didn't think that's what either Mathias or
Kennedy attempted to do with section 2. I mean, that's not my un-
derstanding.

Mr. HYDE. Let's say it, then, and not leave it to some court to
interpret. That's my point. If we're all agreed on what we want to
do, let's avoid ambiguities in the language and let's say that pro-
portional representation is not the sole determining factor, not
what we're looking for; we're looking at the totality of the circum-
stances. That's all. And I think that's what the Supreme Court has
held, especially in Washington v. Davis.

Senator BIDEN. Well, I have some concerns about section 2, but I
keep coming back to that I thought that that's exactly what the
bill now says is what you're suggesting that it says.

Mr. HYDE. You're talking about section 2, now.
Senator BIDEN. Section 2. Yes, just section 2.
Mr. HYDE. Well, Section 2 in H.R. 3112 highlights only one

factor, and that is proportional representation.
Senator BIDEN. I appreciate your allowing me to interrupt, but

we're going to be talking about this-
I don't want to cut you off, but I'm now beginning to upstage a

subcommittee I'm not even on.
Senator HATCH. We always respect the Senator from Delaware.
Senator BIDEN. I appreciate it. I'm sure we're going to talk a lot

more about this. I know I plan on listening to all the testimony.
Mr. HYDE. If we agree we don't want an effects test to mandate

proportional representation-I think that's what you said Senator
Kennedy and Mathias wants-let's say that in an unambi-
guous--

Senator HATCH. This section simply says that--
Mr. HYDE. Yes. Let's say that, and then we're fine.
Senator HATCH. Good.
Senator BIDEN. Thank you very much, Congressman.
Senator HATCH. Let me just say this to you, Congressman, as a

followup to the other point that I made. We are really trying to
make these hearings well balanced during the 9 days of hearings
that we're having. I think we're calling some of the best people on
both sides that we can get, but unfortunately we can't get every-
body, and there are some appalling reasons for that. That's all I.
can say.

Let me ask you this: You had 100 witnesses. Did you feel that
those hearings in the House were balanced, with only one day de-
voted to section 2 issue, which I believe is the most important issue
to be addressed in any discussion of the proposed bill.

Mr. HYDE. Well, Senator, in all candor, let me say this: No wit-
ness whom we wanted to call was denied an opportunity to be
heard. I found a reluctance, sadly, among people who ought to
come forward to oppose some of these notions, a reluctance to tes-
tify. We were not inundated by requests from attorneys general
and others to come forward and testify on section 2 or other parts
of the bill.
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Now, we asked an awful lot of people to come forward. Perhaps-
and I shouldn't speculate-but I sense that some of them felt that
our forum was not objective. We had one witness, a black lawyer
from Mississippi, who was going to testify not in accordance with
the zeit geist, with the establishment, on this and he was harassed.

Senator HATCH. Harassed by whom?
Mr. HYDE. Well, by political figures in his state. Even members

of his family called him and said, in effect "You're not going to go
up there and testify against the Voting Rights Act," and this man
is a very well-known black civil rights lawyer who was a very in-
teresting witness. He did testify, but I was very disturbed by what I
personally evaluate as harassment.

So there may well have been that feeling among others that
there wasn't much point to coming up here. Now, I don't share
that feeling. I think if someone has something to say, he ought to
come forward and say it.

And I do not charge Chairman Edwards or the majority staff-I
think they clearly had a point of view they wanted to further. We
just weren't inundated by people who wanted to testify on possible
changes.

Senator HATCH. Well, I know of several instances on this side
where people we have asked to testify, have been unable to testify,
due to the harassment to which they were being subjected as a
result of the invitation to testify. I am appalled by this situation, to
be honest with you.

I personally don't think that one day is adequate to address this
issue. I'm not trying to assess any blame or responsibility, but I
think it an unfortunate oversight. We're trying to address it here
on both sides.

I have to admit that to me it's one of the most important consti-
tutional issues ever addressed by this-body, and the section 2 ques-
tion really transcends many of the other problems in this matter.

Mr. HYDE. Senator, I'll take some responsibility for that. We
couldn't find anybody, and we did look. Now, I have one staff
person for the three of us. The majority has how many staff?.

Mr. BoYD. They have five.
Mr. HYDE. They have five, and we had one, and Mr. Boyd did a

great job. But they would have heard someone if we could have
come up with them, and we had trouble, frankly.

Senator HATCH. Please forgive me for raising this.
Mr. HYDE. Surely.
Senator HATCH. I haven't wanted to find fault with anybody, but,

as you know, this is hardly an inconsequential issue. This is a very
important issue. It is, in my opinion, a major change in statutory
law.

Mr. HYDE. It may radically restructure the electoral process if an
effects test like that in H.R. 3112 becomes law, because every losing
candidate then will have a cause of action.

Senator HATCH. That's right. We're going to have witnesses on
both sides; I'm sure that point will be addressed from both perspec-
tives, the one which you have just expressed, and that held by
those who say the change will have no such impact at all.

Mr. HYDE. That's right.
Senator HATCH. It simply makes it easier to prove these cases.
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Mr. HYDE. Well, then, let's spell it out. Let's spell it out, as Sena-
tor Biden said that Senator Kennedy and Senator Kennedy intend,
that we don't mean proportional representation but totality of cir-
cumstances.

Senator HATCH. But, you can't do that. The proponents want the
effects test knowing that if they can get it here, then they could
have similar success in other areas of civil rights. With this type of
revision in present housing legislation they could overrule land use
planning and zoning ordinances on merely the basis that the effect
of having an acreage or lot-size requirement effectively excludes
black because in that area they can't afford to buy them, even
though there was no intent to discriminate in establishing those
laws to begin with.

This example clearly illustrates how much more involved this
issue is in reality. It is not just the Voting Rights Act at issue here.
This is just the beginning. And, frankly, fair housing was a begin-
ning last year of trying to institutionalize the effects test so that it
would be much easier to prove any discrimination case, regardless
of intent.

Well, let's go back to your statement.
Mr. HYDE. If I may.
Before accepting the arguments of the House at face value, I en-

courage you carefully to read the Court's opinion in Mobile and
review the oral arguments, if you can, of the advocates before the
Supreme Court. Once you've done that, I suspect the simplistic po-
sitions which have been taken will assume an entirely different
character.

To summarize, Mobile involved an at-large electoral system
through which three members of the city's governing commission
were elected by the populace. Created in 1911,'it came under attack
because in three attempts black candidates had been unable to
overcome racially polarized voting and gain election to the commis-
sion.

This fact, combined with the 35-percent minority voting block
which blacks represented in the city of Mobile, led the district
court to decide against the city, reaching its decision on 14th and
15th amendment grounds, not, as has been claimed, on a private
right of action under section 2 of the Voting Rights Act.

The Court of Appeals for the Fifth Circuit affirmed, but the Su-
preme Court reversed, holding that the effects test applied by the
district court was incorrect, that discriminatory purpose must be
established to prevail on a constitutional claim. That is a case
brought under the 14th and 15th amendments.

One congressional critic has summarized Mobile as a decision
which is all over the lot. Not so. Six Justices reversed the decision
of the district and circuit courts, five of them agreeing that Justice
Marshall's claim of a constitutional right to proportional represen-
tation was ill founded.

In the first place, the House-language is not intended to return
the laW to what it was before Mobile, as claimed again and again
by editorial writers and commentators.

The fifth circuit, while holding against the city of Mobile on con-
stitutionai grounds, nevertheless noted in passing that a statutory



406

claim under the Voting Rights Act "was at best problematic." It
knew of no successful dilution claim expressly founded on section 2.

Indeed, Mobile was never a case under the Voting Rights Act.
The argument that the act might be involved was made before
each court, including the Supreme Court, but was dismissed there
as it had been below. In fact, James U. Blacksher, attorney for the
plaintiffs, confessed before the Court that "In its motion to dismiss
early in the case, the district court held that we did not have a
cause of action."

Furthermore, if it were true that intent-and I think this is im-
portant, and you hear this again and again; it was in the Washing-
ton Post this morning-if it's true that intent is as impossible to
prove as has been predicted, we would have few criminal convic-
tiols in this country, for each is invariably based on some showing
of intent, and many result from circumstantial evidence which does
not involve a smoking gun.

Similarly, we would have no judicial findings of de facto educa-
tional segregation resulting in busing, for each is based on proof of
intent under the equal protection clause of the 14th amendment,
the same clause now applicable in voting dilution cases.

If intent were impossible to prove, a dilution case could not be
successfully pursued. Let me repeat that. If you can't prove intent,
then you'll never successfully pursue a dilution case, right? Wrong.
In February of last year, the fifth circuit, following Mobile, held
that an at-large electoral system in Escambia County, Fla., was
purposefully discriminatory. Since Mobile is now being relitigated,
its result may change as well.

Circumstantial evidence, then, can prove a case under section 2
of the present act, after all, just as it can in a criminal context.

The plurality in Mobile rejected the fifth circuit effects test ar-
ticulated in Zimmer v. McKeithen, a 1973 case, East Carroll Po.Aish
School Board v. Marshall, a 1976 case, and held firm to its own de-
cision in Washington v. Davis, a 1975 case, which followed Zimmer.

Now, the Washington standard seems to me quite reasonable,
and clearly disproves charges that proof of intent is impossible. In
defining discriminatory purpose, Justice White wrote-and this is
in the Washington case, 1975-that intent need not "be expressed
or appear on the face of the statute." -

An invidious discriminatory purpose, he said, "may often be in-
ferred from the totality of the relevant facts, including the fact, if
it is true, that the law bears more heavily on one race than an-
other * * *. Disproportionate impact is not irrelevant, but it is not
the sole touchstone of an invidious racial discrimination forbidden
by the Constitution." I think that's key to this whole issue.

How can this test be fairly characterized as impossible?
In the Escambia County case, as in Mobile, there was no smoking

gun available. Nevertheless, the fifth circuit, in reviewing the total-
ity of the evidence surrounding the motives behind the selection of
the at-large electoral system for the school board and city council
races, and in tracing its decision to the guidelines set forth in Jus-
tice Stewart's plurality decision in Mobile, held the at-large system
unconstitutional in both cases.

Contrary to propaganda asserting that the Mobile test is impossi-
ble, the fifth circuit inferred from the totality of the facts that the
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electoral procedures in Escambia County were created and, indeed,
were maintained-and that word is important; if you can't prove
they were created with discriminatory intent, you can show that
they're operated or maintained-for discriminatory purposes. The
county and city of Pensacola chose not to appeal.

The fault in Mobile, if there is fault, lies not in the opinion of the
Supreme Court, as some would suggest, but rather in the imperfect
record presented to the Court by the plaintiffs.

In the first place, the district court in Mobile rested its holding-
I'm talking about the district court-"primarily on the fact that no
Negro had ever been elected to the city commission." It was unable
to find that the at-large system, created back in 1911, was original-
ly designed to serve a discriminatory purpose.

But the inference it took to reach its decision was contradicted
by its own findings. Specifically, the only three black candidates
ever to seek election to the city commission did so in 1973 and were
adjudged by the district court to be "young" and "inexperience," a
fact not lost on the Supreme Court. They didn't campaign at large.
They failed to carry even black wards. It is at least reasonable,
therefore, that factors other than race could have resulted in the
failure of these candidates to achieve success.

The district court also attempted to correlate the failure of quali-
fied black candidates to gain election to the county school board,
also determined at-large with the failure of the three black candi-
dates in the city commissioners race. County boundaries, however,
were not identical to those of the city and, though they overlapped
to a degree, the constituencies were considerably different.

The Supreme Court also noted the district court's findings that
blacks "register and vote in Mobile" without hinderance "and that
there are no official obstacles in the way of blacks who wish to
become candidates for election to the commission." The mere fact
that they had not yet been elected was insufficient to "work a con-
stitutional deprivation."

Thus, having failed to establish satisfactorily that the at-large
system in Mobile was created in order to discriminate against
blacks or that the black candidates for the Mobile City Commission
lost because of their race, the district court was left with one
rather tenuous presumption: that the failure of the Alabama legis-
lature to take affirmative steps to remedy disproportionate repre-
sentation was, and I quote, "as effective as * * * intentional State
action," and therefore "sufficient to support a finding of unconsti-
tutionality." This conclusion was upheld by the fifth circuit, but
this holding was dismissed by the clear majority of the Supreme
Court, not just the plurality of the Supreme Court.

In short, Mobile was not a good test case and probably should
never have been chosen as one. It was, as I have said, never a
voting case under section 2 of the Voting Rights Act. It was a case
brought under the 14th and 15th amendments from the beginning.

So what is it that the House language is attempting to accom-
plish, if not proportional representation? Cries that legislative his-
tory will clarify the congressional intent that quotas are not re-
quired mean little if, as a matter of constitutional construction,
such history is not "permitted to control the customary meaning of
the words... ," United States v. Dickerson.
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If we look at the words alone, we find that disproportionate rep-
resentation, "in and of itself," is not supposed to constitute a viola-
tion of section 2. It is a "high relevant" factor, however, according
to our House report. Since no other "highly relevant" factor is
listed in the statute, I would argue that "highly relevant" trans-
lates into a presumption and that statistical imbalance, with little
more than a scintilla of additional evidence, would indeed consti-
tute a violation of the House amendment. In other words, a claim
of voting discrimination under section 2, as amended by the House,
will survive so long as the record is not "wholly barren of evi-
dence."

Very simply, then, what we are talking about here is quota rep-
resentation based on race, a principal which, though camouflaged
by the -rhetoric of effects or results, nevertheless demands some
rather dismal assumptions. It suggests the worst kind of racism, a
policy which concludes that prejudice is infinite, that blacks cannot
be represented by whites and, with equal logic, whites cannot be
represented by blacks.

Justice Marshall's protest that what he referred to as an "inequi-
table distribution of political influence" was not synonymous with
a constitutional right to representation was unpersUasive to a clear
majority of the Supreme Court. They felt that proportional repre-
sentation was precisely the issue. So do I.

I would not object to the codification of the holding in Washing-
ton in order to clearly articulate that the totality of the circum-
stances are, and should be, properly considered in proving intent in
a constitutional case. The political issue here, though, is propor-
tional representation, just as it was in Mobile. Only the personal-
ities have changed. No one has yet proposed the codification of
Washington, but I suggest to this committee respectfully that it
consider this middle position.

Experience has shown us that the effects test now in section 5 of
the act is very broad in its application. Proponents of the House
amendments to section 2 wish to extend that breadth nationwide.
Since the section 5 requirements are based on a congressional find-
ing in 1965 that reprehensible State action had occurred in juris-
dictions now so covered, I do not believe a case has been made
which demonstrates that the same onerous test should be applied
at all levels of elective government nationwide. It will be too strong
an antibiotic to the body politic of this country, resulting in an af-
firmative action plan for minority public officials.

The litigation from disappointed candidates which such a radical-
ly new electoral process would generate can only overwhelm our
court system for generations.

While I'm sympathetic to the frustrations which must prevail in
Mobile-the hearings I attended in nearby Montgomery opened my
eyes immeasurably-it's important not to lose sight of the fact that
the failure of the litigants in Mobile was not caused by an aberra-
tion of constitutional interpretation. Rather, the fault lies at the
feet of those whose burden it was to make the case for change.

The challenge was met in Escambia County; it was not met in
Mobile.
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I surely thank you for your patience throughout this long presen-
tation. I would be happy to answer any questions that you might
have.

Senator HATCH. Well, thank you, Congressman Hyde. We appre-
ciate the extensive efforts that you have gone to to present us with
your analysis of the House bill and, of course, the present state of
affairs.

I don't have any questions. Senator Thurmond?
Senator THURMOND. It's a great pleasure to have you here, Con-

gressman Hyde, and thank you very much.
Mr. HYDE. Thank you, sir. It's a great pleasure to be here.
Senator HATCH. Senator East?
Senator EAST. I would, again, just like to thank the distinguished

Congressman for coming here and being a part of this discussion,
and we greatly appreciate the work that he's done on the House
Judiciary Committee on this vital matter.

I appreciate your indulgence, Mr. Chairman.
I would like to make sure, now, that I understand, Congressman,

your fundamental conclusion. As you see this House bill, one, we in
effect institute a system of preclearance.

Mr. HYDE. Only in exchange for a workable, fair, practical bail-
out. I'm not troubled by preclearance in perpetuity, if you can real-
istically qualify for escape.

Senator EAST. Right. But your point is, we have, as you put it-
and I want to make sure I understand your position-we have the
worst of both worlds?

Mr. HYDE. Now, we do, yes.
Senator EAST. Because we have permanent preclearance, and we

have, as a practical matter, impossible bailout, and, as I under-
stand it, that is your position. I think it's perceptive. I personally
agree with it, and coming from one of those States that has been
vitally affected by thig-statute, I think it needs fundamental and
major overhauling.

Right now in my State, we cannot even hold primaries for the
House of the Representatives because of the incredible turmoil,
having nothing to do with racial discrimination, currently being
practiced in the State. And I hope that in the course of these hear-
ings-and thanks to your great spade work and your insightful
comments, I think at least we can open up a serious dialog on what
we're doing here, because I sense we're getting a little bit of a rush
from many quarter just to move this through, and we're dealing
with some very fundamental, long-term constitutional matters.

You put your finger on this question of proportional representa-
tion. If what you're trying to do is to guarantee in the statute the
right of individuals to register and vote, irrespective of race, that's
one thing, but where a statute is designed to guarantee specific re-
sults, be it white representation, be it black representation, Mexi-
can-American or whatever, proportional representation, that's a
wholly new concept in the American democratic electoral process.

And I would like to end on this note-because I don't want to
overindulge the courtesy of the chairman here-if we accept this,
we go down a very new and strange world in the electoral process
in this country, which is not predicated upon the idea of propor-
tional representation, but is predicated upon the idea that the indi-
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vidual, irrespective of race, ought to be able to register and to vote
and to participate. It's that fundamental point that troubles me.

And the thing that troubles me the most in the treatment of this
in the public arena is the implication that if you have any question
about it, you are some way or other tainted with racism. And I
would remind the critics that not everything done in the name of
fighting poverty helps fight poverty, and not everything done in
the name of anticommunism is anti-Communist, and not every-
thing done in the name of national defense is national defense, and
not everything done in terms of improving the electoral process in
this country necessarily does so.

And I think this Voting Rights Act as it's currently proposed,
with the limitations that you have noted and the deficiencies you
have noted points up the need to hit this thing head on, and to
engage in serious public discussion and dialog on it, because if we
don't, as our distinguished chairman has indicated, we are going to
saddle this country, and certain sections of this country, with un-
workable, impractical legislation, and legislation that is contrary to
the fundamental essentials of the electoral process, democratic
process in the United States.

Senator HATCH. I might add, Senator East, this issue is certainly
more involved than that. If this section 2 is adopted, it would apply
to every jurisdiction in this country, and that's what the people in
this country better start learning, because if it is applied to every
jurisdiction in this country, two-thirds of which are at-large voting
districts, you're talking about an upheaval in this land that will be
second to none, politically.

Mr. HYDE. Senator, may I just say something?
Senator HATCH. Yes.
Mr. HYDE. First of all, on this section 2, which we all agree is

crucial, the language that I personally prefer would state that
intent can be inferred from the totality of the circumstances. If one
factor is to be highlighted, as it is in the House language, then a
list of other "highly relevant" factors should be included as well,
but I prefer what is the law today, that the totality of the circum-
stances be studied.

Senator HATCH. That is the law today.
Mr. HYDE. That's correct, that is the law today.
Senator HATCH. It was under Mobile. -
Mr. HYDE. Having said that, let me talk about two other things.

Chief Justice Burger is reported in the press as expressing great
concern about the tidal wave of litigation that's inundating the
present Federal court system. I suggest if we have a nationwide ef-
fects test such as is in H.R. 3112, our court system may not be able
to support the litigation that--

Senator HATCH. But, Henry, the court's ability to handle the case
load is not a consideration in passing the type of law if the law
were right. In other words, if the courts couldn't handle it, we
would have to get more courts, because we've got to work against
discrimination. I know you believe the same way I do on that. But
the problem here is that the solution offered by this particular leg-
islation is not right. That's the problem.

Mr. HYDE. Well, Senator, I agree with you, but the real world
has to be considered by people who want perfection.
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Senator HATCH. Sure.
Mr. HYDE. And the price of perfect justice, as we know, some-

times can't be paid. Society can't pay it.
Senator HATCH. But my contention is that this bill would not get

us to perfect justice.
Mr. HYDE. Well, Senator, if we have an impossible bailout, com-

bined with permanent preclearance, that may be the best of all
worlds for the civil rights establishment, but I suggest it's like
having the fist in the bottle. There are serious constitutional prob-
lems in that. The constitutional justification for preclearance,
which was held to be an extraordinary remedy in 1966 was-the
underpinning for that was the extraordinary conditions that exist-
ed pre-1965.

Senator HATCH. That's right.
Mr. HYDE. We're now in 1982, and those same extraordinary con-

ditions are absent. Methods are more sophisticated, so, instead of
terminating the extraordinary remedy because the extraordinary
conditions aren't there, we're making it perpetual, but with the vir-
tual impossibility of bailing out. That, I suggest, is probably uncon-
stitutional.

And in the zeal to get the toughest bill, I suggest the civil rights
community may get no bill.

So I'm just talking about the bailout and the permanent continu-
ation of preclearance, but on section 2, I just hope that you're not
going to be stampeded, as the House was. Every amendment, no
matter how reasonable, was labeled crippling.

Moreover, having to bring the cases up here, where witnesses
from these little rural counties have to et on an Amtrak, if they
can find one, or a bus and get up here, it s great for the civil rights
establishment. The media are here, their offices are here, but the
action, the witnesses, the violations, are out there, and we have a
Federal court system- and if they're afraid of hometown justice,
then let's use two U.S. court of appeals, and let's get a third judge
who isn't from that district.

The fifth circuit is every bit as sensitive, if not more so, than the
District. And these amendments are reasonable even though they
are labeled as crippling.

Senator GRASSLEY. Mr. Chairman?
Senator HATCH. Senator Grassley?
Senator GRASSLEY. It's now 6 months since-you said that the act

passed, and prior to the passage, you didn't have adequate time to
reflect upon section 2 because of your concern over bailout. Now,
after that, and kind of in summary of what you said, but to direct
it with a rifle, what's your druthers? Would you think that the ef-
fects test should not be in there? Or, as you suggested, possibly lan-
guage should be written in from the Washington case, or that we
ought to just spell out more than the House did, that the effect
case could not in any way be read to apply to proportional repre-
sentation?

Mr. HYDE. Well, my druthers, Senator, would be that the lan-
guage in section 2 would state clearly that intent can be inferred
rom the totality of the circumstances, which, in my judgment, is

the holding of the Supreme Court in the Washington v. Davis case.
I think if that's spelled out, then you do not have simply a num-
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bers game where you've got x number of blacks who are registered
to vote, you have the candidates, the blacks didn't win, therefore
were in court.

Senator GRASSLEY. But you would not strike out the effects case
totally?

Mr. HYDE. No. An effects test means you just judge simply by the
effects. Discriminatory purpose has nothing to do with it. I want
intent, which is a standard in every criminal case, and in busing
cases. I want intent there, but I do not want to limit proof of intent
to the probing of the brains and the motives and the subterra-
nean--

Senator HATCH. Nobody makes that claim except those who are
activists on the civil rights side.

Mr. HYDE. That's right. They claim intent requires a "smoking
gun" and that's a justification for the effects test, and that simply
isn't true; it's an unreasonable distortion of how you prove intent.
The totality of the circumstances will help you prove intent, as in
every criminal case.

Senator HATCH. Are there any further questions?
9 No response.]

enator HATCH. Thank you, Congressman Hyde. We appreciate
your time and effort.

Mr. HYDE. Thanks for your great patience. I know what an en-
durance contest this is.

Senator HATCH. It has taken a lot of time.
Let's call Mr. McDonald back. We will turn to Burt Wides, Sena-

tor Kennedy's counsel, who has some questions from Senator Ken-
nedy for you, Mr. McDonald.

Mr. WIDES. Thank you, Mr. Chairman.
Senator HATCH. Do you have any estimate as to- how long it's

going to take? I'm running out of time.
Mr. WIDES. No more than 15 minutes.
Senator HATCH. Let me just tell all witnesses that I don't think

any Senator can sit here all day like we did yesterday. I just can't
do that, so we're going to have to try and summarize.

Mr. WIDES. Yes, sir.
Senator HATCH. I'm not trying to shorten you, but I do want to

have everybody cognizant of the time.
Go ahead, Mr. Wides.
Mr. WIDES. Mr. McDonald, these are the questions that Senator

Kennedy had wanted to ask you, and I'm quoting from his ques-
tions.

-I think the most important point you make is on the bottom of
page 6 and top of page 7, Mr. McDonald. If I understand you, what
you're saying is that based on your extensive experience, the legal
standard that Senator Mathias and I have in our bill, the test of
White v. Regester, was the law for many years until, the Bolden
case. Is that correct?

Mr. MCDONALD. I really think there is no doubt about that.
Judge Wisdom fairly, I think, characterized what the law of the
fifth circuit had been.

Mr. WIES. Did you or other plaintiffs you are familiar with and
plaintiffs' attorneys or defense attorneys in your briefs or the
courts in their opinions indicate that there was an intent require-
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ment or that the evidence you put in had to be used to show cir-
cumstantially that there was a discriminatory purpose before
Bolden? -

Mr. McDONALD. We never argued that intent was required. We
always took the position, which I think was the status of the law,
that we could prevail if we showed either purpose or effect.

Mr. WIDES. My understanding is that that is also true to the
extent they participated in such cases of the Justice Department. Is
that your understanding of their position, as indicated in their fil-
ings?

Mr. MCDONALD. Yes; that's correct. And, as a matter of fact, the
Department of Justice filed an amicus brief in the fifth circuit in
Lodge v. Buxton-it's now, of course, Rogers v. Lodge in the Su-
preme Court-in which they made the precise argument that sec-
tion 2 of the Voting Rights Act of 1965 dispensed with a require-
ment of showing invidious purpose, where, as in that case, at a
minimum you had evidence of prior discrimination in voting and
additional evidence of the existence of electoral schemes which per-
petuated those past effects. Proof of adverse effect made out a vio-
lation.

Mr. Wides, if I may, I have a copy of an amicus brief which was
prepared on behalf of about eight or nine organizations, including
the NAACP, the Georgia Association of Black Elected Officials, by
Tom Atkins and Margaret Ford of New York, and John Meyer of
Atlanta, Ga., who was the lead attorney, by the way, in White v.
Dougherty County, and it discusses, among other things, the section
2 issue. If I may, I'd like to introduce that into evidence.

Mr. MARKMAN. That's fine.
Mr. WIDES. Regardless, there was some testimony yesterday-I

think the Attorney General emphasized that the Bolden case was
the first case in which there was a clear-cut addressing by the
Court of section 2, and I think there was other testimony that the
White v. Regester case and the Whitcomb v. Chavis case, which are
the two cases embodying the test that is in the bill of Senator Ma-
thias and Senator Kennedy, were 14th amendment cases, but the
point that is central, it seems, in your testimony is that whether
they were 14th or 15th amendment cases or whether they were sec-
tion 2 cases-I take it what you're saying is that we do have a
track record when we look to the standard of what is in the Ma-
thias-Kennedy bill. And the question is raised, "Is this a strange
new animal that will unleash a Pandora's box where plaintiffs can
knock down at-large elections left and right?" Are you saying that
there is a track record under precisely that standard, and that in
that track record there was no quota requirement or proportional-
ity, the cases were hard to win, and they were arduous and not
cases in which you could do what has been suggested could be done
under that standard in our bill?

Mr. MCDONALD. That's an accurate summary of my position and
testimony.

Mr. WIDES. And that's based on your wide experience with the
litigation in voter dilution cases prior to Bolden?

Mr. MCDONALD. That's correct.
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Mr. WIDES. OK. Now, with respect to those cases, are you famil-
iar with the standard in section 5 preclearance under the Voting
Rights Act?

Mr. MCDONALD. Yes; I am.
Mr. WILES. We heard yesterday a reference to several cases by

Mr. Burns and others, which were section 5 cases, such as the Wil-
liamsburg case. Was the standard applied by the courts in White v.
Regester, which is embodied in the Mathias-Kennedy bill, the same
section 5 standard that was involved in the Williamsburg case?

Mr. MCDONALD. No.
Mr. WIDES. How did they differ?
Mr. MCDONALD. Well, section 5, as you know, contains a regres-

sion standard, so that voting changes which make minorities worse
off are objectionable under section 5, but that's clearly not the
standard for section 2.

Mr. WIDES. All right, let me turn to the second main question
that was raised yesterday, and that is whether the Bolden case
would have a devastating impact on civil rights enforcement. Two
cases have been held up as the prime example that it would not,
the Escambia case and Lodge v. Buxton. Can you comment on each
of those again-you touched on them in your testimony just brief-
ly-as to what they show, in your view, about whether Bolden is
really not a big problem for civil rights enforcement?

Mr. MCDONALD. Well, I would respectfully take issue with Con-
gressman Hyde, because McMillan v. Escambia County was a
smoking gun case. Then Gov. Reuben Askew testified in that case
that he was aware that one of the council members had voted to go
from a district election system to at large after a black ran for
office, because he wanted to avoid "a salt-and-pepper council."
That's an explicit statement of racial purpose. If that's not a smok-
ing gun, that will do until we find one.

Mr. WIDES. Would you say that that was an unusually fortuitous
circumstance of the Governor coming in and being able to testify to
that, or based on your experience would you say it would be fairly
common or easy for you to come across evidence of that kind?

Mr. MCDONALD. Well, Mr. Wides, in all of the lawsuits that we
have litigated, some 70 voting rights cases, we have never had a
public official who would give such testimony. In point of fact, they
invariably give precisely the opposite testimony.

Mr. WIDES. They deny racial motive?
Mr. McDONALD. Absolutely.
Mr. WIDES. With respect to the kinds of procedures that are in

effect and have been in effect since prior to 1965 but where there is
a choice before the city or county whether they will continue-for
example, a referendum-have there been situations where there
have been referendums on whether to switch from at-large to other
kinds of districting and that has been rejected?

Mr. MCDONALD. Yes, frequently.
Mr. WIDES. In those cases, what has the fifth circuit said now,

with respect to those cases, about the ability of a plaintiffs lawyer
under Bolden to try to use evidence, whether it's exit polls or state-
-ments or the editorial campaign or the political campaign waged as
to whether the decision of the electorate in a referendum was a dis-
criminatory purpose action?
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Mr. MCDONALD. The fifth circuit recently, in the Kirksey case in-
volving reapportionment of the city government in Jackson, has
concluded that the motives of the electorate in referenda are
immune from judicial inquiry, in the same way that the motives of
public officials in choosing particular electoral devices'have been
suggested to be immune from judicial inquiry by the circuit courts
and the Supreme Court itself.

Mr. WIDES. You anticipated my next question, but with respect to
decisions taken by legislative bodies, whether they were city coun-
cil, county supervisor or State legislature, would it be very easy for
plaintiffs to inquire in a court proceeding under the controlling law
as to the motives of those legislatures?

Mr. McDONALD. In Arlington Heights, the Supreme Court indi-
cated that a legislative privilege would normally be available, and
in this fourth circuit case that we had, Bly v. McLeod, there's a
very clear statement-I object to it, admittedly, but a clear state-
ment that it wouldn't be permissible for the courts to inquire into
legislative motives.

Mr. WIDES. Would it be true to say, to sum up, then, that in
trying to meet7the test of Bolden, you would be faced with at least
three hurdles in the case of old laws of dead legislators, in the case
of new laws passed by legislative bodies, legislators relatively
immune from your inquiry as to their purpose, and with respect to
the fairly common situation of referendums and measures retained
in a decision by the electorate, immunity of the electorate from
your inquiry as to their purposes?

Mr. MCDONALD. Absolutely.
Mr. WIDES. With respect to the question of whether it is unusual

for a statute to require only effect and not intent in the civil rights
area, what is the case law, the prevailing and controlling case law
with respect to title VII cases under the Civil Rights Act, as to
whether plaintiffs need to prove a discriminatory purpose?

Mr. MCDONALD. Well, the effects standard is very common to
civil rights statutes, as you well know, Mr. Wides.

Mr. WIDES. What about title VII?
Mr. McDONALD. Title VII has an effects standard.
Mr. WIDES. What about title VIII, fair housing under the case

law?
Mr. MCDONALD. Effects standard as well, I believe.
Mr. WIDES. Those standards are continually upheld by the court,

even after the Washington v. Davis and Arlington Heights cases as
to what is required at the constitutional level, if you sue directly
under the 14th amendment, is that correct?

Mr. MCDONALD. Precisely that point was made in the companion
case to City of Mobile, that is, City of Rome, in which the Supreme
Court--

Mr. WIDES. Now, with respect to the continuation of section 5 on
a permanent basis, given a bailout that is not geared to 1992, as
the original bill was, I think you were here when Congressman
Hyde testified that based on the evidence he heard in the House
hearing, there is still very ample record of the need for section 5 in
the covered jurisdictions. Did you hear that?

Mr. MCDONALD. Yes.
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Mr. WIDES Would you agree with his characterization of the
House hearing testimony, if you're familiar with it?

Mr. MCDONALD. Absolutely.
Mr. WIDES. In the Rome, Ga., case, decided the same day as

Bolden, the Supreme Court addressed the question of whether sec-
tion 5 might not have continued constitutional validity because we
had -come so many years from the original evidence concerning
1965, is that correct?

Mr. MCDONALD. Correct.
Mr. WIDES. In an opinion, I believe, by Justice Marshall, the six

Justices, including Justice Burger, Justice Blackmun, and Justice
Stevens, Justice Marshall indicated that the continued constitu-
tional validity of section 5 was satisfied by the fact that Congress
in 1970 and 1975, when they renewed the act, had made renewed
findings of the continued need for section 5. Is that right?

Mr. MCDONALD. That's correct.
Mr. WIDES. Would you say, based on your reading of the Rome

case, that the comment that Congressman Hyde made-not his
comment, but the evidence that he referred to-would satisfy the
test laid down by the six Justices in Rome, as to the continued con-
stitutional validity of section 5, even though it's many years since
1964?

Mr. MCDONALD. In my judgment, the record has been made and
renewed, and, incidentally, there's an entire section of our report
that's devoted precisely to that. It's not hyperbole to say the con-
tinuing record of noncompliance with section 5 is spectacular in
the covered jurisdictions.

Mr. WIDES. I have just three more questions.
With regard to the bailout, Congressman Hyde raised questions

about some of the details of differences between the bailout that he
prefers and the bailout that was passed by the House of Repre-
sentatives. With respect to settlements and consent decrees, al-
though normally the law favors settlements, based on your experi-
ence in dealing with communities, would you say that they have
been or are likely to settle a case that would require them-let me
back up.

As you know, in the Mathias-Kennedy bill, as in the House bill,
settlements are only counted as a bar where they result in the ces-
sation of the practice that was challenged. Not all settlements
count as a bar. Are counties and cities likely to settle a case requir-
ing them to completely uproot and scramble their election system
merely to avoid the inconvenience of a lawsuit, as they might if it
was a $3,000 damage action, or are they likely only to do that if
their hand was caught in the cookie jar and there's a- strong case of
a discriminatory system?

Mr. MCDONALD. The worst cases are the ones that are settled by
consent decrees. The jurisdictions do so because of, really, the over-
whelming evidence that the plaintiffs are able to bring forward.
They only settle, I might add, after you do all the work, unfortu-
nately.

Mr. WIES. Second, with respect to the question of the units that
must bail out, Congressman Hyde addressed the question of wheth-
er all of the units in the State should have to bail out before the
State as a whole can bail out. Under the present bailout law, as
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addressed in the Rome case, may a county or city that is covered by
section 5 and has section 5 obligations, because it is in a State
which is covered in its entirety, bail out or must it wait until the
whole State bails out?

Mr. MCDONALD. It has to wait.
Senator HATCH. Let me interrupt for a second. On consent de-

crees, maybe you can clarify this for me. How many consent decree
cases and bailout cases are made each year, do you know?

Mr. MCDONALD. Senator, we have had consent decrees involving
some 14 jurisdictions. Now, we've had less cases than that, because
in some instances we sued two or three jurisdictions in a case.

Senator HATCH. So how many would you say you average on an
annual basis?

Mr. MCDONALD. Well, I think on the average we filed about
three lawsuits, three dilution lawsuits a year, and the ones that
have been settled by consent decrees normally have involved dilu-
tion.

Am I answering the question?
Senator HATCH. Yes, however, I missed the last part of your

statement there. Would you mind repeating that section.
Mr. MCDONALD. The consent decrees that I spoke of, the 14

would have involved dilution claims.
Senator HATCH. So you're saying you file about three a year.
Mr. MCDONALD. That is roughly correct, yes. That's a rough ap-

proximation.
Senator HATCH. Is the annual rate always under five or is three

an average of a greatly varying rate, one to five, made on the basis
of your experience with this kind of case over the years.

Mr. MCDONALD. Some years, there might have been less, yes.
Probably no years more than that.

Senator HATCH. OK, and in total, how many of these cases have
been filed, if you know?

Mr. McDONALD. How many have been filed, Senator?
Senator HATCH. Yes.
Mr. MCDONALD. Well, let's see, over the past 10 years, we have

filed about 70 lawsuits. Not all of those were dilution. I suppose 20
to 25 have been dilution, probably 25 or 30 have been section 5 en-
forcement suits, and a few criminal defense cases. We've represent-
ed clients who were sued for voter fraud, for example, and there
have been several of those. The other cases have really included ev-
erything else, challenges to felon disfranchisement provisions of
State law, malapportionment claims. Georgia even had a law which

rohibited a woman from having a residence different from that of
er husband for purposes of being a registered voter. We represent-

ed a woman who attacked the law in Cain v. Fortson. There are
lots of other kinds of cases that make up about a third of our
docket.

Senator HATCH. Are you about through, Mr. Wides?
Mr. WIDES. I am. He was in the middle of one, and then I had

just one more.
The question I started to ask you relating to-you mentioned

that the bailout in the Mathias-Kennedy bill actually makes it
easier than present law for individual counties to bailout, so they
can't do that now if the whole State is under, but you heard Con- -
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gressman Hyde suggest that the whole State should not have to
wait until each county was eligible to bailout before the State could
bailout. Based on your experience with the relationship between
the State and the counties in some of the covered jurisdictions,
would you comment on that?

Mr. MCDONALD. Well, based on my experience in States such as
Georgia and South Carolina, the State legislature exercises direct
and significant control over the local jurisdictions. For example, in
most of our lawsuits in South Carolina, even those that have in-
volved local apportionment plans, such as in Edgefield and Lee
County, for example, the State attorney general-a State entity-
represented the defendants. I also know that when the local juris-
dictions have needed reapp rtionment plans they generally have
gotten the State demographer to develop them. In addition, when
the counties have needed legislation, it's the State that enacts it
through a bill of local application.

So I think there is such involvement there that it seems entirely
fair to require the States, as a condition for bailing out, to insure
that the counties that are subject, I think, largely to their control
have cleaned up their act.

Mr. WIDES. My last question, Mr. McDonald, for Senator Kenne-
dy is this: Yesterday there was a lot of emphasis on what might be
termed hypotheticals at one extreme; that is, whether this law
would enforce 30 percent or 50 percent proportional representation,
and I know you point out in your testimony, for example, that Con-
gressman Butler's use of that hypothetical in his report simply
would not have been found to be a violation of the standard under
White v. Regester that is in the bill.

But Senator Kennedy's concern is what the Bolden test would do
with respect to the other side of the coin, namely, those counties
and towns that you've discussed where it is not a question of
whether there will be exact proportional, but where there have
been no blacks elected, or virtually no blacks elected, and they've
been shutout of the process completely, such as the ones you de-
scribe in your testimony.

Now, today it's been suggested that under Bolden and the test in
Washington v. Davis for the use of circumstantial evidence in a
purpose test, there still would not be a problem. Could you address,
as a practical matter, in light of the plurality's opinion in Bolden
and what they said about circumstantial evidence there, how you
interpret the Bolden case when you are challenging a situation of
an extremely clear shutout of blacks or Hispanics from the elector-
al process?

Mr. McDONALD. We all say what we think Bolden means, but it
may even be more to the point to consider what we do or what we
have done in light of that decision. I am here to tell you and this
subcommittee that as of April 22, 1980, which was the date of the
Bolden decision, we have not filed a single dilution lawsuit. The
reason we have not done so is that we quite frankly do not know
what the law is.

No. 2, to the extent that we do think we know what Bolden
means, and that is that circumstantial evidence or the Zimmer fac-
tors are not enough to win a case--

Senator HATCH. Could you repeat that, please? I missed that.
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Mr. MCDONALD. I say to the extent that a prudent person can
guess what the Supreme Court really means in Bolden-and I say
guess because it is one of those fragmented decisions with six sepa-
rate opinions, there's a concurring opinion as to judgment, a con-
curring opinion as to result, and it goes on. It's difficult to know
precisely what the Court is saying.

What the holding of that case is, though, is quite clear. The
Bolden plaintiffs lose, and the reason they lost is because the
Zimmer evidence, the circumstantial evidence, was not enough to
make out a violation.

If black plaintiffs walk into my office, as they have done since
that decision, from Taylor County, from Elbert County, or Hart
County, for example, and they say, "We have run for office and
have never been elected in the city and the county and we want to
bring a lawsuit," I have told them, "I quite frankly do not know-
whether there is any chance for you to win unless you come up
with this direct smoking gun thing."

Senator HATCH. Let me interrupt here for a second. My gosh,
that's the kind of statement that any attorney would make to a po-
tential client. If your circumstantial evidence doesn't rise to the
dignity necessary to give an inference under the Bolden case of
intent, sure you're not going to have a case. I've turned people
away time and again for only having circumstantial evidence like
that on which to base their case.

All the decision held in the Mobile case was that four of the Jus-
tices did not feel that the circumstantial evidence rose to the digni-
ty of showing an inference of intent.

Justice White did. He felt that there probably was enough, but
the others chose not to agree with him. However, Justice White
agreed with them that the intent standard should be the standard
in the 15th amendment voting rights cases, and that that was'
really what it already was.

Simply because a black runs for office and doesn't get elected, I
don't think that's circumstantial evidence that everybody in his
area is a racist or that there is an illicit, conspiratorial plan in op-
eration to keep him from holding office. Now, there may be, I don't
know, but I think you've got to have more than the statement that
"I lost the election on which to establish a case.

Please don't tell this committee, as an attorney, that because an
individual comes to you and says, "I lost, therefore I want you to
sue," that you would say, "Well, gee, under the Mobile v. Bolden
case, that may not be enough circumstantial evidence to get you
there." My gosh, I don't know anybody in this world who wouldn't
agree that that statement wouldn't and shouldn't be enough cir-
cumstantial evidence on which to base a case.

But let's say that the individual comes in and says, "I lost, but
they were stopping blacks from voting," or "they were intimidating
blacks," or 101 other things. Then perhaps, it would become a
matter that the courts could determine.

But standing alone, your assertion about that statement bothers
me a great deal, as you are intending it to be interpreted.

Mr. MCDONALD. Let me respond precisely to the two things that
you've said.

Senator HATCH. Sure.
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Mr. MCDONALD. The Supreme Court in Bolden said that the
Zimmer factors were not enough, specifically said they were not
enough to make out a violation of the Constitution, and the
Zimmer factors included the laundry list of things, a history of dis-
-crimination, the lack of access, the continuing effects of discrimina-
tion and so on. The Court said that was not enough, and there is no

Senator HATCH. I agree with the Court's decision that Zimmer
did not apply.

Mr. MCDONALD. And so when these plaintiffs come in from
Elbert County, I tell them that the mere fact that they lose is obvi-
ously not enough to win a case, but that all the circumstantial evi-
dence, the history, the things which had before been deemed rele-
vant, are not enough for them to win.

Senator HATCH. The courts simply did not agree with you.
Mr. MCDONALD. Let me answer, please. No. 2--
Senator HATCH. Yes, but it didn't agree.
Mr. MCDONALD. Please, Senator, let me finish, because this is im-

portant.
Senator HATCH. Go ahead.
Mr. MCDONALD. I do not know of a single case-and I again re-

spectfully challenge you to show me one-that says the mere ab-
sence of blacks from office is ever enodth to violate either section 2
or the 14th or the 15th amendment. Not only are there no cases
that have ever said that, but every case says precisely the opposite.

Mr. WIDES. Mr. McDonald, with regard to the point that Senator
Hatch just raised, how would you answer the claim that Lodge v.
Buxton shows that you can win under Bolden? That is, why
wouldn't you be able to win under similar cases? Suppose you had
similar cases with similar fact patterns. Doesn't Lodge v. Buxton
show that you're likely to be able to win?

Mr. MCDONALD. Well, as I say, the Supreme Court, I fear, has
reservations about Lodge v. Buxton, and not only has the Court
agreed to review that case on appeal, but they have issued an in-
junction staying the implementation of the mandate of the lower
court.

No. 2, I've never seen a case in which the plaintiffs prevailed on
every single one of the primary Zimmer factors, every single one of
the enhancing factors and, moreover, I have yet to read a case in
which the Court was as almost intemperate in its characterization
of the significance of race as in Burke County.

The Court of Appeals-and I don't think I've ever seen quite as
explicit language-said that "the vestiges of racism"-and this is a
quote-'"encompass the totality of life in Burke County." I honest-
ly, very pragmatically, wonder if plaintiffs in any other case would
be able to meet that standard.

Mr. WIDES. Are there comparable cases you have lost since
Bolden?

Mr. MCDONALD. I think Cross v. Baxter, to be quite frank, is in-
distinguishable.

Mr. WIDES. Thank you.
Senator HATCH. Senator Thurmond?
Senator THURMOND. Mr. McDonald, do you live in Atlanta?
Mr. MCDONALD. Yes, I do, Senator.
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Senator THURMOND. I know the McDonald family in South Caro-
lina.

Mr. MCDONALD. Yes, sir.
Senator THURMOND. They originally came from Winnsboro. Some

moved to Chester, some to Greenwood, some to Columbia. Hayward
McDonald is a State senator down there now.

Mr. MCDONALD. Yes, sir. He's my cousin, Your Honor.
Senator THURMOND. Who was your father?
Mr. MCDONALD. Tom McDonald from Winnsboro.
Senator THURMOND. Tom is your father?
Mr. MCDONALD. Yes, sir.
Senator THURMOND. Well, he was a good friend of mine.
Mr. McDONALD. I know he was, Senator.
Senator THURMOND. We've tried cases together.
Mr. MCDONALD. Yes, sir.
Senator THURMOND. And I had the pleasure of appointing your

mother to the State Hospital Board. She is a very lovely woman.
Mr. MCDONALD. And nothing has ever pleased her any more in

her life, I might add, Senator, than that appointment. She speaks
about it often to me. [Laughter.]

Senator THURMOND. I had just wondered if you were connected
with the McDonalds there, because they are all very fine people,
and friends of mine.

Mr. MCDONALD. Well, I appreciate that, Senator Thurmond.
Senator THURMOND. I have no questions. Thank you.
Senator HATCH. I knew Senator Thurmond was a legend in his

own time, but I didn't realize he knew everybody in the South.
[Laughter.]

Mr. MCDONALD. I think he just got my vote when I move back to
South Carolina. [Laughter.]

Senator HATCH. Is Senator East here? I understand he has a
question.

[No response.]
Senator HATCH. Maybe while we're waiting for Senator East, I

might just say that in my opinion the intent standard is not a new
standard created by the decision in Mobile or, for that matter, with
Washington or Arlington Heights, and I don't believe that you can
show me any 14th or 15th amendment case, or, for that matter any
other case, prior to those cases which employed anything less than
an intent standard to arrive at a decision.

Indeed, it seems to me that an intent standard was normally im-
plicit, even in those cases, which did not state it expressly. It was
only after some of the innovative and creative jurisprudential argu-
ments of the 1970's that anyone ever considered the prospect that
racial discrimination might not require some demonstration of
intent. I believe that is illustrated by an examination of the cases
which address this issue.

I would also say that an intent standard does not require direct
poof or the necessity of entering the person's mind to prove intent.

is has been stated -explicitly in the Arlington, Washington,
Feeney and Mobile cases. Simply because the Zimmer case did not
agree with your evaluation of the value or the merits of a particu-
lar set circumstantial evidence does not mean that circumstantial
evidence cannot be used to satisfy the test in any case. The fact is,
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the Court just didn't find the circumstantial evidence in that par-
ticular case weighty enough to meet the standards of the intent
test.

Now, admittedly, Justice White felt that it could have been suffi-
cient, but the other Justices simply did not agree. The point that
Justice White did make, however, was that intent has been the
standard, still is the standard, and should continue to be the stand-
ard. This is certainly the interpretation I made in my reading of
the case.

I don't find the intent standard to be an impossible standard to
satisfy. Your desire to make it easier to prove ACLU cases in civil
rights is something I think every trial lawyer desires. We all desire
to win. We may do that for the most commendable of purposes, be-
cause we ourselves understand our clients' cases better than any-
body else, and in that interest perhaps we wish there weren't strin-
gent limitations of the evidentiary rules in evidence and in law;
but that doesn't mean that the standard is not a good standard.

I think intent is and always has been the 14th and 15th amend-
ment standard. I think the Court has ruled that. It certainly has
been ruled to be the standard for the school busing cases. I might
add that it's the standard that has been satisfied in cases subse-
quent to Mobile. I think you have to admit, this is true of both the
Escambia and Lodge v. Buxton cases.

Now, those are the problems that I have with what you've been
saying here today, at least some of the problems.

Is Senator East here?
[No response.]
Senator HATCH. Can you stay for a little while longer until Sena-

tor East gets here, Mr. McDonald, and answer a question or two?
Mr. MCDONALD. Yes, sir, certainly.
Senator HATCH. Why don't we defer any further questions from

Mr. McDonald until Senator East gets here. We'll move on to our
next witness while we are waiting.

Mr. MCDONALD. Fine.
Senator HATCH. If you can wait until then, we'll give him the op-

portunity of asking you any questions he desires.
Our next witness will be Professor Barry Gross of the City Col-

lege of New York. Professor Gross is the author and editor of sever-
al recent works on the subject of racial discrimination in the
United States.

Professor Gross, we're honored to have you here, as we are all
witnesses, and we'll look forward to your testimony at this time.

Senator THURMOND. Mr. Chairman, could I just say a word to
Professor Gross?

Professor GROSS. Senator?
Senator THURMOND. Professor Gross, I have an invitation to the

White House for lunch in honor of the Roosevelt birthday.
Senator HATCH. I have one, too.
Senator THURMOND. And so I hope you'll excuse me, because I've

promised to go, but I just want to say we're glad to have you here.
Professor GRoss. Thank you very much, Senator.
Senator THURMOND. I'll read your testimony with great interest.
Professor GROSS. Thank you, again.
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STATEMENT OF PROF. BARRY R. GROSS, YORK COLLEGE, OF THE
CITY UNIVERSITY OF NEW YORK

Professor GROSS. Mr. Chairman?
Senator HATCH. Professor Gross.
Professor GROSS. I greatly fear that I'm going to duplicate what

Congressman Hyde said so eloquently, but I'll try to say it quickly.
I'd like to begin my testimony by quoting Mr. Justice Brandeis in

a 1928 Fourth Amendment case. He wrote, "Men born to freedom
are naturally alert to repel invasion of liberty by evil-minded
rulers. The greatest danger to liberty lurks in the insidious en-
croachment of the men of zeal, well-meaning but without under-
standing."

All eligible of the citizens of the United States are entitled to
vote in elections and to have their votes counted. Because that
right was so long denied to black citizens, even after its guarantee
by the 15th Amendment, special vigilance is now required and will
continue to be required. That is the true premise upon which the
Voting Rights Act rests.

The act is the central piece of legislation which, together with a
congeries of other acts and events, including a rightly rising con-
sciousness of the equality of all Americans, has resulted in a 1,000-
percent increase in the number of registered voters in a State like
Mississippi, and between 1964 and 1978, it has resulted in a re-
markable 1,608-percent increase in the number of black elected of-
ficials nationwide.

Clearly, something has been going well. It must be continued.
The right to vote, to an unhindered access to the ballot, is one of
the fundamental rights guaranteed to all Americans. In view of
their shameful treatment, that right was expressly granted to
black Americans. But before the 1960's, the guarantee was far too
often dishonored. The right continues now to need protection, and
the protection must be continued. I think everyone in the debate is
agreed on this.

But in the extension or amendment of certain provisions of this
legislation, we do not face Armageddon. No matter how the exten-
sions are written, there will be no going back to the bleak days
before 1965. We must shake off the siege mentality that already
surrounds the issue, and we must look with open eyes at what is
the case and what we propose should be the case.

The right to vote needs continual protection, not only because
eternal vigilance is the price of liberty, but because for black citi-
zens that liberty is so newly won. The protection of that right must
be continued within the bounds of reason, and it must be continued
without violating the rights of others.

We face, therefore, what I see as a fundamental question: Is the
purpose of the 1965 Voting Rights Act and its amendments unin-
hibited access to the ballot in an integrated election process, or is
that purpose minority political power-seats in proportion to mi-
nority population?

The purpose of the act was precisely and only to increase the
number of black registered voters. In the 1960's and earlier, to
those who fought for it, equality meant equality of opportunity-in
this case, the opportunity to vote. We do well to keep this in mind
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as we contemplate the attempt, and I quote, "to clarify the stand-
ard of proof in section 2 voting discrimination cases. .. .

The alleged clarification actually imports a new standard into
the Act, though the committee report disclaims this in the new
breath. That new standard is proportional representation, and I be-
lieve it's impermissible.

The very language of the amendment proposed for section 2 im-
ports proportional representation into the act where it did not exist
before. I quote:

The fact that members of a minority group have not been elected in numbers
equal to their proportion of the population shall not in and of itself constitute a vio-
lation of this section.

That language must mean, can only mean, that proportionality
is the major factor in judging a violation, that lack of proportional-
ity plus a scintilla of further evidence proves the violations.

The committee report itself bears this out in commentary. I
quote:

The number of minority elected officials is still a fraction of elected officials. Only
five percent of elected officials in the Southern covered states are black in an area
where 26 percent of the population is black.

Senator HATCH. Your point -that the mere lack of proportionality
plus one other scintilla proves the validity of a claim in a case
seems to be very significant.

Professor GROSS. That is my point, Senator.
Senator HATCH. I don't think many people understand that.
Professor GROSS. But I believe the language can mean only that.
Senator HATCH. I don't see how anybody could deny that point.
Professor GROSS. Well, I think people don't wish to see it.
Senator HATCH. We've just had Mr. McDonald deny that. Or, at

least, the way I interpreted what he had to say was that they are
not really seeking after proportional representation in this lan-
guage and in this bill.

Professor GROSS. Well, I believe he's wrong on that issue.
If the intent standard is eliminated in favor of mere result, then

if the act is to be implemented, there must be a way to measure
the results. What way could that be? We are not told, but language
in the report already cited and cases ched by the report make it
clear that the impermissible result is dilution of the potential nu-
merical strength of a minority voting block, and the measure of
that strength is the number of minority representatives it ought to
elect. Either the intention behind some change in voting regula-
tions or structure must be decisive, or lack of proportional result
must be decisive. No other standard is offered, and indeed there is
no other standard.

Intent is no novel doctrine in the law. The Senator has already
made that point several times. For centuries it's been an element
in the criminal and tort law of civilized nations. Courts have had
little difficulty in handling it. Evidence is easily obtainable. You
need not look into a man's head or stumble over a smoking gun. If
you want to know whether a man intended to shoot another, you
ask how long he had the gun, when he got the ammunition, wheth-
er he uttered threats, what the relations were between them, what
sort of man he was, the attitudes of both men just before and at
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the moment of shooting, whether it could reasonably be explained
in any other way, who benefits, and the like. Surely, that's not a
mystery.

A literature and the line of cases already mentioned has grown
up about the issue of intent as a standard in equal protection and
voting rights cases. The holdings are plain and unambiguous. They
require no clarification. Congressman Hyde has already mentioned
Washington v. Davis. I think that's an excellent standard.

In Mobile Mr. Justice Stewart wrote:
The ultimate question remains whether a discriminatory intent is proved in a

given case. Those features such as a majority vote requirement tend naturally to
disadvAntage any voting minority. They are far from proof of purposeful discrimina-
tion against anyone.

A court wishing to make such a determination will have to look
at a large number of factors, among them the place of the minority
in the jurisdiction, access of its members to the ballot, to schooling,
to appointive and elective offices, to slating committees, to munici-
pal services, the current status of minority/majority relations, the
level of rhetoric versus the level of reality.

But here, as in other branches of the law, there is no mechanical
jurisprudence. There's no legal rule of inference which automati-
cally works. Common sense with a bit of wisdom should enable a
court to distinguish a high school principal seating blacks and
white separately because he claims it looks better, from a prison
warden separating inmates by race during a tense period. Permissi-
ble purposes may have differential impact. If we can't suppose com-
monsense and a bit of wisdom, then our legal system is truly
undone.

The House committee report claims that intent must be dropped
as a standard because it embodies "highly subjective factors which
create inconsistencies among court decisions and confusion about
the law." It goes on to cite approvingly many commentators who
have said it's difficult or impossible to determine legislative intent
or motivation.

Without doubt, this is sometimes the case, but it is also some-
times the case in questions of individual criminal or tortious action
as well. From this we can scarcely arrive at the conclusion that it
is so in most cases, or that because of this intent must be dropped
everywhere in the law.

Jurisdictions will know in advance that changes in voting regula-
tions bear a heavy burden of justification. It is not likely they will
cloak them in mystery.

An effects standard denies there are permissible and legitimate
purposes for which an alleged minority voting block could be dilut-
ed. It also denies there are other reasons why minorities might not
elect candidates. If the dilution of a minority potential voting
strength or an alleged consequent failure to elect a particular pro-
portion of minority officeholders triggers a violation, then no one
could do any of the following:

No jurisdiction containing minority voters could move from
single-member districts to at-large voting to break up corruption.

No jurisdiction could annex suburbs to broaden its tax base.
No jurisdiction could annex suburbs to break up restrictive

zoning.

93-758 0 - 83 -- 28
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No politician could engage in honest gerrymandering.
And, in the unlikely event that Boston decided to annex Brook-

--line for the purposes of integrating its public schools, it would
stand in violation.

The effects standard presupposes that the prime and perhaps the
sole reason for failure to elect a determinate ratio of minority
office holders is impermissible action--n the part of the jurisdiction
concerned. But Karnig and Welch, two social scientists who take
minority proportional in electoral results as desirable, write that
far and away the most critical variables affecting the election of
black candidates were black resources. Almost without exception,
this cluster accounted for the most variation in black candidacy
and representation rates.

From the fact that every eligible citizen has the right to be free
of hindrance in casting a vote, it does not by any imaginable logic
follow that any citizen or group of citizens has the right to win an
election or to-special representation through the electoral process.
This I understand to be the meaning of Mobile.

Proponents of the effects standard and proportional representa-
tion have conflated a correct understanding of a right which every-
one has to unhindered access to the ballot, with a misunderstand-
ing of a second right, to be free of hindrance in the attempt to form

. groups and launch candidates. From this they attempt to derive a
third but nonexistent right: to be represented as groups in electoral
results and numbers reflecting their voting strength. This they at-
tempt to buttress by arguing that unless there is some such right,
their votes have lost full value.

But this must be wrong. There is no constitutional right like this.
The value of a vote is full when it is freely cast and accurately
counted. There is no other right nor value. And I quote from John
Hart Ely:

* * * [There must be juries, but no one has a constitutional right to sit on one.
Nor has any of us a constitutional right to have the boundaries of Tuskegee drawn
to include his house. The point of Gomillion v. Lightfoot * * * was
that * * * nonconstitutional right was distributed on an unconstitutional basis.

Senator HATCH. Professor Gross, if we could, your time is up. I
wonder if we can put the rest of your statement in the record as
though read?

Professor GROSS. With great pleasure, Senator.
Senator HATCH. We appreciate it. I'd like to have a little more

time for questions.
On the point, concerning the Gomillion case, Mr. McDonald indi-

cated that that case basically did not involve intent. But as I read
that case, it appeared to me that they simply assumed that there
was intent because of the outrageous 28-faceted instance of gerry-
mandering that existed. Am I incorrect in that interpretation?

Professor GROSS. No; I'm not a constitutional expert, Senator, but
Believe that's true. That's my reading of the case, that intent was
inferred.

Senator HATCH. Well, let me ask you this: You've indicated that
should section 2 pass in its present form that it is going to be inter-
preted to impinge upon every major city in this country.

Professor GROSS. I believe that's true, yes.
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Senator HATCH. Even if Boston brought in a nearby suburb for
annexation for the purpose of upgrading its school system or some-
thing like that, it would be clearly objectionable in the eyes of pro-
ponents of the section 2 change.

Professor GROSS. I think it would have to be struck down under
this standard, yes.

Senator HATCH. Why, then, would you think that a large number
of individuals would support this type of a change? What possible
objective could they hope to achieve through the passage of such a
change.

Professor GROSS. I don't expect anyone's thought it through. I
expect that people want results. Mr. McDonald is a lawyer, and evi-
dently a very good one. He litigates cases. He likes to get good re-
sults. He's on the right side, and anything that will help him--

Senator HATCH. But I want to get good results, too. I don't want
discrimination in this country, but it seems to me that if this sec-
tion 2 becomes the law, then there will exist a propensity toward
creating- all black districts representing blacks, all white districts
representing whites, all Hispanic districts-with each group having
the right to come in and claim that they have a right to be repre-
sented in this manner.

Professor GROSS. Well, I think that's true, but there's another
problem, of course, that--

Senator HATCH. Don't you find even the suggestion of implement-
ing such a color conscious system reprehensible?

Professor GROSS. That is, I think, constitutionally impermissible.
I believe it to be absolutely reprehensible. The Constitution, as I
read it, speaks only of individuals and political subdivisions. I know
of no provision that makes any room for proportional representa-
tion.

Senator HATCH. I made the point yesterday that politicians
should be representing individuals, not blocks of special interests.

Professor GROSS. I believe that's true.
Senator HATCH. Doesn't this proposed bill move us toward repre-

senting blocks of special interest?
Professor GROSS. I believe that whites can represent blacks and

blacks can represent whites, because we're all citizens.
Senator HATCH. I do, too. Would you describe for us, as specifical-

ly as possible, the relative merits and disadvantages of a system of
representation based upon interest groups, as opposed to-a system
of representation in which the individual is the primary unit?

Professor GROSS. Oh, yes. You'll form factions much more easily,
factions more liable to be unstable. I think you'll increase racial
polarization. You'll have a serious problem, because you have a
great many minorities, not just one. In New York, we have quite a
ew, you may have noticed. They don't all have the same interests.
Not all members of one minority have the same interest.

I think that what you will do is to keep people apart, and I un-
derstood the purpose of the Voting Rights Act was to bring people
together. I don't see how that can be done under a proportional
representation standard, and I can't see any other interpretation of
that language.

Senator HATCH. As you know, the amended version of section 2
in S. 1992 contains a disclaimer provision with respect to propor-
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tional representation. In your opinion, what would be the effect of
that disclaimer provision?

Professor GROSS. The effect of that disclaimer is to make it the
most important thing to look for. That's how I would read it if I
were a judge

Senator HATCH. When you summed it up and said that proof of
at-large voting, plus any scintilla of any other evidence, would con-
stitute a violation under the new bill--

Professor GROSS. Yes, and the other evidence would be clearly
secondary. This would be the major factor.

Senator HATCH. The point I made yesterday in the hypotheticals
I posed to Senator Kennedy and Senator Mathias was that the city
would not even have to try to annex a suburb to have all kinds
of difficulties under section 2. All they would have to do is recog-
nize that there is a smaller percentage of blacks being represented,
disproportionate to the percentage of blacks living within the city
of Boston, to be found in violation under the new bill. Isn't that
correct?

Professor GROSS. That's quite true. Or, if in one election, let's say
15 percent of the population is black, 5 percent of the representa-
tives were black, and in the next election it went down to four. You
might have a case.

enator HATCH. I presume that would also be true about New
York.

Professor GROSS. Well, it certainly seems to be, yes.
Senator HATCH. It would certainly be true about Cleveland,

wouldn't it?
Professor GROSS. Well, it is true about New York. I can't think of

a more sterile dispute than over the city council redistricting now
going on in New York, where the representation rate has dropped
from 19 percent to 18 percent.

Senator HATCH. Well, if this change in section 2, is passed, then
it becomes a much bigger dispute than ever, doesn't it?

Professor GROSS. Yes; so then it becomes--
Senator HATCH. Cut and dried?
Professor GROSS. Cut and dried.
Senator HATCH. In other words, there is no dispute; there would

simply have to be proportional representation in those areas?
Professor GROSS. That's exactly what they're asking.
Senator HATCH. It's the same thing in Cleveland, isn't it in Wil-

mington, Del.?
Professor GRoss. Yes.
Senator HATCH. In almost any city, correct?
Professor GROSS. Anyone who cares to bring a case will have a

much easier case to bring.
Senator HATCH. You know, some Southern Senators might think

that they should convey to the people, who live outside of the nine
preclearance States, what they've had to endure over the last few
years.

Professor GROSS. Well, I think they should, and I think that the
debates ought to be widely publicized. I think that you ought to
take a great deal of time over this issue.

Senator HATCH. Well, if I were a Southern Senator, the thing I
would be concerned about is that this not only worsens the situa-
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tion for the South, creating divisiveness all over the region, with a
system where only blacks represent blacks, whites whites, and
polarizing is encouraged, but that it will make the situation consid-
erably worse throughout the entire country as well.

Professor GROSS. Oh, I would think that it would bring every ju-
risdiction in the country right under the Voting Rights Act. I don't
see how anyone could escape.

Senator HATCH. Every jurisdiction will be under the effects test
of the Voting Rights Act if this bill is passed.

Professor GROSS. I'm sorry, I did one of those misspeaks that you
mentioned before. I meant under litigation.

Senator HATCH. I know what you meant. You meant that the sec-
tion 2 change would constitute a new element that would automati-
cally bring almost every jurisdiction in this country under its um-
brella, with the chance of an overwhelming number of lawsuits
once people realized the significance of the changes contained in
this particular section.

Professor GROSS. No, I think that's absolutely true. I think it im-
ports a completely new constitutional standard as to who deserves
representation.

Senator HATCH. How is an "effective vote" defined in terms of
group politics?

Professor GROSS. I would think the only way to define it is that
your group has an effective vote if you vote in the proper percent-
age of people of your group's persuasion, whatever that happens to
be. Whatever groups are protected by the act will then have a pro-
portional right to representation.

Senator HATCH. Can it realistically mean anything short of pro-
portional representation?

Professor GROSS. No one has told me yet what it would mean, no.
Senator HATCH. So you're quite positive that it can only mean

proportional representation?
Professor GRoss. Yes. I think if you don't mean that, then that

amendment ought to be struck out.
Senator HATCH. We've heard a lot of comment today from Mr.

McDonald about dilution. Can you explain to me what voting dilu-
tion is?

Professor GROSS. I don't know what that means, Senator. I said
in-my remarks that a vote was full when it was freely cast and ac-
curately counted. They don't dissolve in water. I can't think of any-
thing you can do to dilute them.

Senator -HATCH. Would you, for the benefit of this committee,
show us what would be cut and dried; summarize if you please the
New York City Council debate right now, of which you have been
very critical here?

Professor GROSS. I'm sure there are others in the room who can
do it better, but I'll try. We had a redistricting after the census. We
got 43 council seats, instead of 42. No new minority districts were
created. The districts were created in the usual manner. There are
currently eight minority members on the city council. All of them
voted for the redistricting, and the redistricting indeed preserved
all of their seats on the council. That was to be expected.

They didn't apply for preclearance in time originally, because I
believe the redistricting came too late and they couldn't get the in-
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formation there in time. When they did apply for the preclearance,
though it is odd that New York should have to preclear, the Justice
Department denied it on the ground that the minority population
had risen and minority representation had been diluted. I think
they had-what was it-from 8 seats out of 42 to 8 seats out of 43.
That went down from 19 to 18 percent or something like that.

The city then went back and tried to redistrict. The primarily
election was at that time suspended. The city went back and tried
to redistrict, and so far has not done so to the satisfaction of the
Justice Department.

Senator HATCH. OK, thank you. Senator East?
Senator EAST. Mr. Chairman, I would like just to ask Professor

Gross one question.
First of all, I'd like to thank him for his testimony and state-

ment, which I think is very expertly done and very professionally
handled.

On this matter of proportional representation, which you say sec-
tion 2 would in effect ensconce-I just wanted to ask you if my
thinking is clear on this-we tend in the discussion, of course, be-
cause it comes out of the concern for black voting rights, to assume
that it would always be interpreted and applied as far as whether
there is a proportional representation of minority strength or a di-
lution of it.

But in terms of the potential of this section 2, would it not also
apply-I think this is now a problem down in the city of Richmond;
I mean, it's going to cut both ways-if we ensconce the idea of pro-
portional representation, then, of course, white voters might also
claim the same thing; that is, if a black city council altered a dis-
trict line or some way or other altered the electoral process to
dilute the proportional voting strength of the white 50 percent, 51
or 52 percent, would that not be a violation of section also? --

Professor GROSS. I would think it would have to be so interpret-
ed, Senator, yes.

Senator EAST. Are we not here in effect ensconcing the status
quo of proportional representation based upon certainly race and
possibly even ethnic origin? Are we not into those troubled waters?

Professor GROSS. I would think that it would be open to a future
Supreme Court to decide that those rights existed for other groups
as well, yes.

Senator EAST. It seems to me it does great violence to two funda-
mental premises. One you've stressed heavily. The first is the pur-
pose of the 15th amendment in the Constitution-and I think we
accept that-is to, in any legislation reasonably drafted to that end,
ensure the right of the individual to register and vote. That is what
is critical as far as voting rights, to register and vote irrespective of
race.

Professor GRoss. That's right.
Senator EAST. But when we move into the troubled waters of en-

suring results, proportional representation, we add a whole new di-
mension to the concept of representative democracy in the United
States.

Does it not, as a practical matter, mean the at-large concept in
cities, for example, would be gone?
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Professor GROSS. I would think so, unless you could demonstrate
that--

Senator EAST. And then it brings up this very fascinating ques-
tion that Professor Burns raised yesterday, the whole idea of con-
sensus building, the Madisonian model, where one in a diverse pop-
ulation group-and Congressman Hyde alluded to this-attempts
to bring that consensus together and to represent a whole, a com-
posite, the melting pot, if you will. That's obliterated.

I mean, it has fascinating implications in terms of making
American politics more parochial, more provincial, more intensi-
fied, and maybe that's what we want to do, I don't know. I think it
raises enormously fascinating questions of democratic political
theory, one, and, of course, as you have rightly said, very funda-
mental questions of constitutional law.

Because in effect we are saying that we will guarantee propor-
tional, representation in election based upon race, be it black,
white, or whatever else it might be.

Do I exaggerate the problem? Maybe there's too much rhetorical
flourish to it, but do I exaggerate the troubled water we're moving
into?

Professor GROSS. Not to me, Senator. I think that that's exactly
where we're headed if we make a standard like this.

Senator-EAST. Thank you.
Senator HATCH. Senator Grassley?
Senator GRASSLEY. No, I have no questions.
Senator HATCH. Well, thank you, Professor Gross. I think it's im-

portant to re-emphasize some of the important points that you've
made, and that is that the lack of proportional representation, plus
one scintilla of evidence, constitutes a section 2 violation under this
particular bill.

Professor GROSS. That's right.
Senator HATCH. And that it will apply to every jurisdiction of

an y real size in this country.
Professor GROSS. That's right. - j
Senator HATCH. That it could disrupt jurisdictions who have had

no intention whatsoever to discriminate on the basis of race. Is
that correct?

Professor GROSS. That's correct.
Senator HATCH. And that it isn't just limited to the South, where

there may have been a pattern of discrimination through the
years. I think almost every witness has come in and testified that
the extraordinary reasons for the Voting Rights Act, to begin with,
and the preclearance provisions- have basically been satisfied by
section 5 of this act, is that correct?

Professor GROSS. I think that's correct, yes, Senator.
Senator HATCH. And when we say lack of proportional represen-

tation plus a scintilla constitutes a section 2 violation, we can
define "any scintilla" as being any number of bits of proof, such as
at-large voting districts.

Professor GROSS. Yes, that would do it.
Senator HATCH. Just that alone could be a sufficient scintilla?
Professor GROSS. That would do it.
Senator HATCH. Reregistration?
Professor GROSS. That would do it.
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Senator HATCH. Impediments to independent candidacies?
Professor GROSS. Yes.
Senator HATCH. Economic disparities relating to the registration

process?
Professor GROSS. Yes.
Senator HATCH. Limits on single shot voting?
Professor GROSS. Yes.
Senator HATCH. Majority vote requirements?
Professor GROSS. There is almost nothing that you can think up

that won't prove it.
Senator HATCH. Well, registration disparities? And thee are

going to be registration disparities in every city in this country,
arent there?

Professor GROSS. Yes. Mine, for example.
Senator HATCH. In other words, it's mind-boggling to consider the

myriad of possible, if not probable, ramifications of these revisions.
You can come up with almost any excuse to trigger section 2
against any jurisdiction in this country.

Professor GROSS. That's right.
Senator HATCH. And yet in the House they gave only 1 day to

this matter, out of 19 days and 100-witnesses.
Professor GROSS. I believe you're determined to give several

more.
Senator HATCH. Yes, I am determined to do that. And, if neces-

sary, several more on the floor.
Professor GRoss-Good.
Senator HATCH. The fact of the matter is that people don't know

what in the world is involved here. I don't believe the House Mem-
bers knew what was involved here.

Professor GROSS. It didn't sound like it.
Senator HATCH. It most certainly did not. And I'm not being

critical. I'm saying that this is a difficult, complex issue that you
can't just throw aside on the basis of the old arguments claiming
that you must be a racist, because you're not just flipping over and
going with any suggestion that comes from the so-called civil rights
community.

In the process, this change mandates a reverse problem that may
turn out to amount to more segregation in the political ghettos.

Professor GROSS. Oh, I think that's exactly what it will do.
Senator HATCH. It has a reverse problem to pit black against

white, Hispanic against black.
Professor GROSS. Oh, yes.
Senator HATCH. This is so profound to me, I can't understand

why anybody would be for section 2.
Professor GROSS. Well, I can't either.
Senator HATCH. You cannot understand why anybody would be?
Professor GROSS. No, I cannot understand it, Senator, and I hope

that you can get your message across.
Senator HATCH. Well, I listened to the two principal sponsors

yesterday. I did not receive an awful lot of light from them yester-
day on why section 2 is such a wonderful section the way it's writ-
ten in this so-called Rodino-Kennedy-Mathias bill. I question
whether anybody knows the full implications of how really bad this
is.
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Is there a _good reason to do this?
Professor GROSS. I can't think of one.
Senator HATCH. Does this help blacks?
Professor GROSS. I can't think of one, no.
Senator HATCH. Do you think this is going to help end discrimi-

nation here? Give me one reason why it will.
Professor GROSS. No. I'm a friendly witness. [Laughter.]
Senator HATCH. Well, I'm glad I have one friend, that's all I can

say.
I'll tell you, for the life of me-I'm as concerned about discrimi-

nation as anybody, I feel very deeply about it, but I'll tell you, I
just don't understand how anybody can make the arguments that
have been made on this bill to try and sustain it. I just don't. And
I'm listening, I'm paying attention, and yet, I'll tell you, the case
law doesn't back up what's been said.

Well, I appreciate your coming in. I'm sorry that I seem a little
overly concerned about this.

Professor GROSS. I'm glad to see it.
Senator- HATCH. I think this could turn America upside down.

This country, every minority group and every individual in this
country, stands to be hurt by the proposed legislation- which is why
it does concern me so.

I think your testimony has certainly been enlightening and ex-
tremely helpful on this matter. Perhaps we'll get others; however,
who can show us why this is so important, and why this will result
in less discrimination in our society, rather than more.

Professor GROSS. I'll be eager to hear it.
Senator HATCH. So will I. Well, thank you, Professor Gross.
Professor GROSS. Thank you.
[The prepared statement of Barry R. Gross follows:]
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Men born to freedom are naturally alert to repel the invasion
of liberty by evil-minded rulers. The greatest danger to
liberty lurks in insidious encroachment by the men of zeal,
well-meaning but without understanding.

-Louis D. Brandeis-

suMKARY

All eligible citizens I the United States are entitled to vote

in elections and to have their votes counted. Because that right was so

long denied to black citizens even after its guarantee by the Fifteenth

Amnendment, special vigilence is now required and will continue to be

required. That is the true premise upon which the 1965 Voting Rights

Act rests.

The language of H.R. 3112, Sec. 2 imports proportional rep-

resentation into the bill in the very statement of denial. Such a re-

quirement is neither mandated nor permitted by the Constitution. Indeed,

it is offensive to it. No one has a right to slate a candidate, or

to win an election, or to proportional representation. Every citizen

has a Constitutional right to be free of let or hindrance in the attempt

to do the first two of these. Those rights are not violated absent

actions done with the intent to prevent citizens either from voting or

from the attempt to slate candidates. Every eligible citizen has a

right to vote. This right is exercised when that vote is freely cast and

accurately counted. There is no possibility of a dilution either of the

(434)
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right or the vote. Either the right is abridged and the vote is not

freely cast or accurately counted, or it is exercised and the vote is

both freely cast and accurately counted. There is no third possibility.

The right to attempt to form an effective political group is

properly exercised when states, local jurisdictions, or citizens do no

act whose motive is to block the attempt. Burden of proof lies on those

who make the accusation that an act is so motivated. Evidence of such

motivation can be found by examination of the actions, words, and re-

lations of all parties in context and is no more difficult to produce

here than in other branches of the law where motive and intent are also

common currency. Upon exhibiting prima facie evidence of such motivation

or intent, the burden shifts to defendants to show a substantial and

permissible goal which is met at least as well by the action in dispute.

Many such goals exist. Failure to discharge this burden convicts in-

itiatrs of the action of the intent.

The Constitution neither provides for nor permits proportional

representation for groups. Individuals alone are represented through

political subdivisions.

1.

IMM&DUTI ON

The 1965 Voting Rights Act is the central piece of legislation

which, together with a congeries of other acts and events, including a

rightly rising consciousness of the equality of all Americans, has

resulted in a thousand percent increase in the number of registered

black voters in a state like Mississippi between 1964 and 1968.1

There black registration had jumped from seven percent the black

population to 60 percent. And between 1964 and 1978 it has resulted in

a remarkable 1608 percent increase in the number of black elected

officials nationwide.2 Clearly something has been going well. It must

be continued. The right to vote to an unhindered access to the ballot,

is one of the fundamental rights guaranteed to all Americans. In view

of their shameful treatment that right was expressly granted to black

Americans. But, before the aid 1960's the guarantee was far too often

dishonored. That right continues now to need protection. The protection

must be continued.

All in the debate are, I hope, agreed on this. But in the

extension of certain provisions of this legislation we do not face

hrmageddon. This is no case of all or nothing, of do or die. No matter
how the extensions are written there will be no going back to the
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bleak days Before 1965 because the permanent non-expiring provisions

of the Act will not permit that. We mustshake off the siege mentality

that already surrgoundsthis issue. We must look with open eyes at what

is the case and what we propose should be the case.

The right to vote needs continual protection not only because

eternal vigilence is the price of liberty, but because for black

citizens that liberty is so newly won. The protection of that right must

be continued within the bounds of reason and it must be continued without

violating the rights of others. We face, therefore, a fundamental

question: is the purpose of the 1965 Voting Rights act uninhibited

access to the ballot in an integrated election process, or is the

purpose minority political power-seats in proportion to minority

population?

2.

SLANGAUGE AND NEW STANDARDS

The purpose of the 1965 Voting Rights Act was precisely and

only to increase the number of registered black voters. In the 1960's

and earlier to those who fought for it, equality meant equality of

opportunity-in this case the opportunity to vote. We do well to keep

this in mind as we contemplate the attempt *. . . to clarify the standard

of proof in Section 2 voting discrimination cases. . . 0 The alleged

clarification actually imports a new standard into the act, though

the committee report disclaims it in the same breath. That new standard

is proportional representation. It is impermissible.

By the beginning of the 1970's in some circles the definition

of equality had begun to be changed from equal opportunity to equal

result. Opportunity in employment and elsewhere began to be measured

by group'parity, by proportional representation. This was not the intent

of reformers prior to 1970, nor was it the intent of the 1965 Voting

Rights Act. The legislative history d the act makes this abundantly

clear. yet the very language c the aus~ndment proposed in 3112 for

Sec. 2 imports proportional representation into the Act where it did

not exist before. "The fact that members of a minority group have not

been elected in numbers equal to their proportion of the population

shall not, in and of itself, constitute a violation of this section.,,4

That language must mean, can only mean that proportionality is

the major factor in judging a violation. That lack of proportionality

plus a scintilla of further evidence proves violation. Thus does the
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very denial of proportionality draw it in as a standard. The House

Comittee Report itself bears this out: "The number of minority

elected officials is still a fraction of elected officials . . .[O]nly

5 percent of elected officials in the Southern covered states are

black, in an area where 26 percent of the population is black."5 Could

anything be plainer?

Proponents of the amended language deny this. But their denials

at best are ingenuous. If the intent standard is eliminated in favor of

mere result, then if the act is to be implemented there must be a way

to measure results. What way could this be? We are not told, but language
6in the Report already cited and cases cited by the Report make it

clear that the impermissible result is dilution of the potential numerical

strength of a minority voting block. And the measure of that strength

is the number of minority representatives it "ought" to elect. Either

the intention behind some change in voting regulations or structure

must be decisive in assessing a violation of the rights f minority

voters, or lack of proportional result must be decisive. No other standard

*a offered and, indeed, there is no other.

3.
PERMISSIBILITY

There are a great many ways in which one could increase the

number of minority voters, or their power, or their participation in

the electoral process, if that were the sole consideration at hand.

For example, bilingual ballots in jurisdictions meeting certain require-

ments, but restricted to only five favored linguistic groups, are obviously

insufficient to insure full participation of all minority citizens. This

purpose could best be carried out my mandating first that electoral materials

be printed in every language spoken by any citizen. Indeed, the limitation

to election materials hinders. A legislature wishing full participation

for non-English speakers would require that candidates and t.v. com-

mentators speak.and newspapers write in each such langauge as well.

It has been remarked that black candidacy is hindered in elections

where candidates are party affiliated. 7 A legislature intending stronger

minority participation would do well, then, to abolish the party system.

Alternatively, a legislative body wishing to strengthen minority voting
power could award miority group members with multiple votes, adopting

J.S. Mill's suggestion that certain of the electorate should have more

than one vote. Or, again, minority votes could be lumped together and

cast for seats reserved for them. Perhaps minority voters could be com-

pelled to vote, or fined for failing to vote, or, perhaps, the voting

age could be lowered for minority voters.
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Clearly, one hopes, none of these avenues is likely to be adopted
because increasing minority voting power is not the soflolf a fair

democratic electoral system. There are other values and goals which

one would hesitate to override. Thus must any change in the standard

of proof of discrimination be within the bounds or reason and permissibility.

To say it must be reasonable is to say that it must have a chance of

passage, a chance of public acceptance, and a chance of working. To

say it must be permissible is to say it must not violate the rights

of others nor the Constitutionp itself.

4.

Intent is no novel doctrine in the law. For centuries it has

been an element in the criminal and tort law of civilized nations. 8

Courts have had little difficulty in handling the notion. Evidence is

easily obtainable without it being required either to look into a

defendant's head or to stumble over a smoking gun. To discover the

indicia o intent one looks at the words and actions of a person in

their context. If we wish to know whether one man intended to shoot

another we ask such questions as how long he had the gun, when he got

the ammunition, whether he uttered threats, what the relations were

between them, what sort of a man he was, the attitudes f both men just

before and at the moment of the shooting, whether it could reasonably

be explained in any other way, and the like. Surely, here is no

mystery?

Certainly, motives often remain legally determined after
the fact. The basic doctrines of intentional torts and crimes
depend, by definition,, on after the fact assessments of motive.
All individually enforceable civil rights laws, such as fair
employment and fair housing statutes, make the respondant's
motivation a determinative issue. In other areas of the law
the fact that an act satisfies all formal requisites does
not inevitably preclude judicial scrutiny of subjective
aspects of the process that produced it. A court will in-
validate a duly signed and wittnessed will or confession if
it is proved that the author was incompetent or coerced. Jud-
icial reversal of agency decisions that could have been
reached properly but were made for improper reasons or pur-
suant to unlawful proceedures is a norm of administrative
law. The principles underlying judicial review of unconsti-
tutional motives are no less applicable to legislative en-
actments than to other of Tial decisions.8a

A literature9 and a line of cases 10 has grown up about the issue

*of intent as a standard in equal protection and voting rights cases.

Holdings are plain and and unambiguous. They require no ,clarification."

Writing in Washington Hro Justice White said 1"

But our cases have not embraced the proposition that a law
or other official act, without regard to whether it reflects
a racially discriminatory purpose, is unconstitutional solely
because it has a racially disproportionate .impact.
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Almost 100 years ago, Strauder v. West Virginia , established
that the exclusion of Negroes from grand and petit juries in
criminal proceedings violated the Equal Protection Clause, but
the fact that a particular jury or series of juries does not
statistically reflect the racial composition of the community
does not in itself make out an invidious discrimination for-
bidden by the Clause. "A purpose to discriminate must be pre-
sent which may be proven by the systematic exclusion of eligible
jurymen of the prescribed race or by an unequal application of
the law to such an extent as to show intentional discrimination."
Akins v. Texas, 325 U.S. 398, 403-404 (1945).

And in Mobile Mr. Justice Stewart wroteglla "The ultimate question

remains whether a discriminatory intent has been proved in a given case....

[T]hose features . . such as the majority vote requirement, tend naturally

to disadvantage any voting minority. . . -They are far from proof [of]

purposeful discrimination against Negro voters." -

How are purpose and intent to be g aged in discrimination"

cases? By the same sorts of indicia used elsewhere in the law. First,

one looks in terms of stated goals.

, . . [Ajssume you have before you a law that classifies in
racial terms to the disadvantage of a racial minority, and
the state wishes to make an argument in justification of it.
Naturally you suspect (IL mot just)that the law's motivation

was that most naturally suggested by its terms, namely a desire to dis-
advantage blacks. But you know that is not necessarily the case
and so you listen. What would it take to allay your suspicion?
To start with, a goal the classification fits as well as it
fits the invidious goal you suspect was really operative. For
if the goal the state comes up with turns out to fit the
classification less well than the invidious one, you will ask
yourself why they did not classify in terms more germaine to
the goal they are now argu ing, and your suspicion that the
goal suggested by the face of the statute was the real one
will hardly be allayed. If, however, the goal the state is
arguing fits the classification as well as the invidious one...
you should begin to pause.

This fit, together with the substantiality and permissibility of the

goal will prove lack of intent. Poor fit, lack of substantiality or

permissibility of goal will prove invidious intent.

A court wishing to make a determination of intent will have to

look at an indefinitely large number of factors, among them: the place

oc the minority in the jurisdiction, access of its members to the ballot,

to schooling, to appointive and elective offices, to slating committees

to municipal services, the current status of mimwity-majority relations,

the level of rhetoric versus the level of reality. Here, as in other

branches of the law there is no mechanical jurisprudence, no legal rule

of inference which will work automatically. But common sense with a bit

of wisdom should enable a court to distinguish a high school principal's

seating blacks and whites separately for esthetic reasons from a prison

warden's separating inmates by race during a tense period. 1 Permissible
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purposes may have differential impact.14 If we cannot suppose common

sense and a bit of wisdom, then our legal system is undone.

The House Committee Report claims that intent must be dropped

as a standard because it embodies "highly subjective factors" which create

"inconsistencies among court decisions . . .and confusion about the law

among government officials and voters."l1a It goes on to cite approvingly

many comentators who have said that it is difficult or impossible to

determine legislative intent or motivational b Without doubt, this is

sometimes the case. But it is also sometimes the case in questions of

individual criminal or tortious actions as well. From this we can scarcely

arrive at the conclusions that it is so in most cases or that because of

this intent must be dropped everywhere in the law or in human affairs.

Though it is the case that some measures are adopted with little

debate by legislatures, both the 1964 Civil Rights Act and the 1965

Voting Rights Act have unusually complete legislative histories. The

intent of Congress in passing them is plain for those who will see it.

Jurisdictions will know in advance that changes in voting regulations k

bear a heavy burden of justification. It is not likely they will cloak

them in mystery. Indeed, it is hardly possible for them to do so. For

the issue is very narrow indeed and the boundry line between permissible

and impermissible motive is sharp. Though it is possible that for any

piece of randomly chosen legislation it may be difficult to impute

motive sometimes, in such narrow bounds as voting thi-iis unlikely in'

the extreme to occur.

5.

EFFECTS STANDARD

An effects standard denies that there are permissible and

leg aite purposes for which an alleged niarity voting-block could be

diluted. It also denies that there are other reasons why a minority

might not elect candidates. If the dilution of a minority potential

voting strength or an alleged consequent failure to elect a particular

proportion of minority office holders triggered a violation, then no

jurisdiction could do any of the following which coinou sense supposes

are legimate.

No jurisdiction containing minority voters could move from

single member districts to at large voting to break up corruption. No

jurisdiction could annex suburbs to broaden its tax base. No jurisdiction

could annex suburbs to break up restrictive zoning. No political could

engage in honest gerrymandering. And, in the unlikely event that

Boston decided to annex Brookline for the purpose of integrating its

schools, it would stand in violation.
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ti
But, are these not leg*mite and permissible actions of any

jurisdiction? Would not all of them be advantageous to all citizens,

majority and minority alike in most circumstances? Under none of these

actions is anyone diefranchiged. But under an effects standard all

would be prohibited. I submit that such a standard would be impermissibly

overinclusive.

The effects standard presupposes that the prime, perhaps the

sole reason for failure to elect a determinite ratio of minority

office holders is impermissible action on the part of the jurisdiction

concerned. But Karnig and Welch, two social scientists who take minority

proportionality in electoral results as a desireable result, write:

Far and away the most critical variables [affecting election
of black candidates] were black resources. Almost without
exception, this cluster accounted br the most 1 ariation in
the black candidacy and representation rates.

In the South, black representation is low primarily because
blacks have fewer resources. The gaps between blacks and whites
in economic and educationall attainments are so great that
blacks have difficulty competing politically. The shortage of
essential socioeconomic resources . . . constrains black

political fortunes in the Sout hand thus hdps explain
the poor representation level.

This conclusion arrived at after exhaustive analysis makes non-

sense of the claim that the effect of diluting" minority voting power

can only be the result of improper causal actions on the part of the

majority.

6.

All eligibi, citizens of the United States are entitled to vote

in elections and to have their votes count. Aectuse that right was

so long denied to black citizens even after its guarantee in the Fifteenth

Awuentment, special vigilance is needed now and continues to be needed.

This is the true premise upon which the Voting Rights Act rests.

From this it does not follow by any imaginable logic that

any citizen or group of citizens has a right to win an election or to

special representation through the electoral process. This is the meaning

of Mobile 1? "But those features of that electoral system ( at large
voting] such as the majrity vote requirement, tend naturally to dis-

advantage any vpting minority, as we noted in White v. Register

412 U.S. 755. They are far from proof that the at-large electoral

scheme represents purposeful discrimination against 
Negro voters."

18

"The Equal Protection Clause of the Fourteenth Amendment does not

93-758 0 - 83 -- 29
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require proportional representation as an imperative of political.

organization."19 "It is, of course, true that the right of a person to

vote draws much of its significance from the political associations

that its exercise reflects, but it is an altogether different matter

to conclude that political groups themselves have an independant Constitutional

claim to representation. And the Court's decisions hold squarely that

they do not. [Citations omitted] . . . .The fact is that the Court

has sternly set its face against the claim, however phrased, that the

Constitution somehow guarantees proportional representation. 20

Proponents of the effects standard and proportional representation

have conflated a correct understanding of a right which all citizens have

to unhindered access to the ballot, with a misunderstanding of a second

right, to be free of hindrance in the attempt to form groups and launch

candidates. Thus they derive a third, but non-existent right: to be

-epresented as a group and in electoral results in numbers reflecting

their voting strengthk. This they attempt to butress by arguing that

unless there is some such right, then their votes have lost full value.

But they are wrong. There is no such Constitutional right. The

value of a;vote is full vhen it is freely cast and accurately counted.

There is no other right nor value. "...[T]here must be juries, but

ti one has a constitutional right to sit on one. Nor has any of us a

constitutional right to have the boundaries of Tuskegee drawn to include

his house. The point of Gomillion V. Lightfoot, 364 U.S. 339 (1960),

ase that that nonconstitutional right was distributed on an unconstitutional
basis." 2 1 You have no right to sit on a jury. You do have a right to

be free of hindrance from so sitting.

An effects standard marks the shift from the Constitutionally

permissible perspective of minority enfranchisement to the Constitutionally

impermissible standard of guaranteed minority power. There is a double

seduction. First, the poverl.ess will become powerful and the granting %

of this power serves as a compensation for its previous wrongful denial.

Second, it is seductively easy to count. Perhaps partof the reason that

the 1965 Voting Rights Act has been hailed as the greatest piece of

social legislation in our history is that you can prove it works. Just

compare the numbers before and after. Such is also the appeal of the

effects standard. Merely compare numbers if you want to see whether

there is a violation. Nineteen percent minority representation before

and eighteen percent after? Ergo, Violation!! Is there a more fruitless

dispute than the cument one over the NYC City Council redistricting?
2 2
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7.

PROFORTIONALITY

The notion that groups are usually represented in elective

bodies in proportion to their percentage in the general population

is bankrupt in social analysis, in logic, and in Constitutional theory.

In fact, groups taken arbitrarily are not so represented, as any analysis

by occupation, ethnic background, age, sex, status or any other factor

reveals. One reason for this, of course, is that individuals are not

naturally added together in any particular way to form a group. Each

individual is potentially a ember of a large number of different groups.

Which group one counts him in depends upon a great many factors, not

least of which is the particular interest of the counter at that time. 2 3

Where no group is represented in electoral bodies in a proportionate

way it is easy, though virtually meaningless, to pick out one set of

individuals, band them together into a group and show that they are

not proportionately so represented. But, what does this prove? It is

tragically true that in the United States discrete and insular minorities

have been constituted through historic persecution and indifference to

it by a majority of their fellow citizens. However, this gives them no

more natural cohesion than any other articifially formed group might

have. It requires a further argument to the conclusion that they ought

to have special status, to make the case for proprtional representation.

In the case of blacks this move also requires us to maintain

both that racial block voting is in fact the norm and that it is, or

ought to be a Constitutionally protected norm. For racial block voting

to be the norm it is further required that all blacks have the same in-

terests. This is both a political fiction and a racist misperception. As

a group blacks have divided interests which vector out on class, business,

religious, ethnic, regional, and political lines. Some blacks vote for

whites and some whites vote for blacks. Where blacks make up swing votes

whites court their Ntes as they do those of other factions. In Indianapolis

despite Judge Kerner's findings, the Supreme Court discovered no evidence

of racial block voting nor of black isolation. Rather, there was regular

political intercourse. Failure of election resulted from heavy black

Democratic party membership in a largely Republican jurisdiction.25 In

East Carrol Parish blacks received white support 2 6 and an equitable

amount of municipal services. Indeed, if racial block voting were the

norm it is hard to see how Mr. Bradley became mayor of Los Angeles, nor

how intelligent politicians can conceive of backing him for the governor-

ship of California.

Apart from the artificiality of group construction and lack

of racial block voting, there are other reasons for a lack of proportionality
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in electoral results. Lack of interest in politics, lack of resources
27,

lack of political awareness, satisfaction with present representation,

scattered population or unfortunate party affiliation all work to

that end.

We have, too, to consider whether even if racial block voting

were the norm and were permissible, it would be worth protecting. Times

change; things change. Change in a divided society is presumably what v

we wish. We wish for the divisions to break down. It can scarcely, then,

be rational policy to reify these divisions, to supply vested interests

which will then work to preserve them. If our goal is one society it

bodes ill indeed to create legislatively reasons for preserving its

division in two.

The Constitution speaks only of individuals and political

subdivisions. There are many theories of political representation and

many ways in which people, groups, and interests may be represented.30

But only one of these is enacted in the Constitution.' 1  Individuals

choose by election other individuals to represent them from political

subdivisons spread out over regions. There is no provision for group

representation no matter how shamefully treated they were, nor how

tragi4L their history. The remedy for the vast wrongs inflicted upon

black citizens is not more separation but amalgamation within an in-

tegrated electoral process where the interests of all are represented

as best they can be under the Conjitution and with human foibles.

If there is no group representation then lack of proportionality

can be no indication of vote "dilution" for there is no such thing. Nor,

then, can it be a denial of the right to vote as provided for in the

Constitution.

8.

RIGHTS OF THE PEOPLE

There are legimate and permissible actions already ennumerated32

which States may take that have many unmotivated and unintended effects.

Among these my be the effect of thing out one or another minority

population for voting purposes. It would thus be an infringement of the

rights of the citizens these jurisdictims, white and black, to prohibit

such actions. These rights are guaranteed under the Constitution.
33 If

there were a right to proportional representation, then in taking some

of these actions the states would present a clash of rights-rights in

conflict. But there is no right to proportional representation; hence

making actions permitted to them the people of individual jurisdictions

work no Constitutional wrong unless they take such actions with the
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intent to prevent some group of citizens from forming a partyor launching

a candidate, Action so intended is clearly unconstitutional. But action

not so intended is not unconstitutional. To deny the people the right

to take such action is to abridge their rights unconstitutionally. An

effects standard must cause such unconstitutional violation.

9.

Importing an unconstitutional claim to proportional representation,

a result standard would label as malefactors those elected officials who

took any action impermissible under it. Hence, their right, absent cause,

to be free of taint is abridged. Cause may not be imputed by fiat, but

must be sho-n to flow from some legal or Constitutional violation. Where

there is none, there can be no caube. Where there is no cause there can

be no legal taint. Where there is legal taint without cause, there

is violation of rights.

We must take seriously Hr. Justice Brandeis'caveat. In our

aeal to right ancient and terrible wrongs we must not create now ones.

We must not i4egislation attempt to undo what was done and done foe

the best under the Constitution. The proposed House amendment to the

language of Section 2 of the 1965 Voting Rights Act will work just

this mischief. We muYt not agree to it.
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2 Karaig and Welch, p. viii,

31OU10 CO*4IT1 ON THE JUDICIARY REPORT No. 97-227. p62@

1.UPORT 97-297. p. 48

5EPORT 97-227 - P. 8.

6 .g. Allen v Start ftArd of Ilectors, 393 U.S. 544 (1969) in REPORT 97-227,

a. 42s 43. it Dow v. ., U31.6 U.s. 156 (1980) in REPORT
97-227 p. 35.7CjjjoRibnd '.V.S.1.2 U.s. )58 (1975) in
REPORT 97-227 p. 45 n. I.

7 Karnig and Welch, p. 146

See, es.. entries under 'intent' and I motive' in Black's Law Dictionary
and The Oxford Companion to Law.

P. Brost, "Refleotions on Motive Review," 15 gire Dieg L. &, 1978, "t 1112.



446

Sees e.g. Ely, "Legislative and Administrative Motivation in Con-
stitutional Laws" 79 Yale L.J. 1205 (1970) 1 Brest,"Palor v.,
Thompson: An Approach to The Problem of Unconstitutional
Legislative Motiveo," 1971 Sui. Ct. Rev 95; Brestt *The Supreme
Court, 1975 Term--Forvards In Defense of The Antidisorimination
Principle," 90 HarT. L.Rev. (1976); Symposium: *Motivation and
Constitutionality", 15 San Diog L.R. 1978.

10 Esg. Washington v. Davis 96 S. Ct. 2040 (1976), Village of Arlington
Reeights v. Hetro olitan Housina Develoament Cormoration, 429
U.s. (1977), and Mobile v. Bolden, 446 U.S. 55,(1980)

Washinitou v. Davis

Ilasee n. 10, ngra.

12 Ely, "The Centrality and Limits of Motivation Analysis," 15 San Dieo

L..L1155, 1158 (1978)
13 C.f. Ely, auDra, n. 12, at 1159.

14 E.g. test 21 results-in Xhainaton.

H.R. REPORT 97-227 p. 20
10H.R. REPORT 97-227 P. 29 and no 97
15 ,Karnig and Welch, p. 145

16 ibid. p. 145

17 Mobile, n. 10 supra

18 Mr. Justice Stewart, for the Court in mobile

19 ibid.

20 ibid.

21 Ely, supra. n. 12, at 1161, n.25

22 See the letter of seven NYC City Council members, wich oxp4iins the
tortures gone through to reshape Manhattan's 5i and 6u Districts
so as to keep minority seats though these districts lost min-
ority population. The Justice Department did not accept their
reasoning. District 6 has a white incumbent. (NY Times. Letter
dated Nov. 5, 19811 appeared subsequently).

23 See Mr. Justice Stewart's opinion in Mobiles 100 S.Ct. 1490, 1506, n. 26 (1980)

24 See, e.g. Sovell, "Three Black Histories" in Soevll, ad., ESSAYS AND

DATA ON AMERICAN ETHNIC GROUPS, The Urban Institute; Sowell,
"Americans From Africa" in ETHNIC Al4EICA, Basic Books, 1980;
Wilson, THE DECLINING SIGNIFICANCE OF RACE, U. of Chicago Press,
1979; and Kilson, "Black Social Class and Intergenerational
Poverty", THE PUBLIO-INTEREST, summer 1981.

25 See, e.g. ehavis % Whitcomb, 403 U.S. at 153

26 See Zimer v. Mckeithen 485 F. 2nd. at 1037

27 See Kirnig and Welch, n. 15 Supra.

28 See n. 22, Ag.rao

29See the Fifteenth Amendment, The Fourteenth Amendment, Article I, Secs.
1-4, Article II, Fifth Amendment.

30 See, e.ag. ETHICS, %d 91, April 1981 No. 3: Symposium on Representation.

31 See e.g. Federalist 10

32 See Sec. 5j supra.

3 Article I, Sec. 4; Article I Sec. 1; Article IV, Sec. 1; Amendment
IX, Amendpent X.



447

Senator HATCH. The next witness will be the Honorable Henry
Marsh, the mayor of Richmond, Va.

Mayor, we're very happy to have you here. Welcome to the com-
mittee, and we look forward to your testimony.

Go ahead.

STATEMENT OF HON. HENRY L. MARSH I1, MAYOR OF THE CITY
OF RICHMOND, VA.

Mayor MARSH. Mr. Chairman, members of the subcommittee,
and Senators, I appreciate the opportunity to testify before you
today on the important questions of extending and strengthening
the Voting Rights Act of 1965.

I have a prepared statement which, with your permission, Mr.
Chairman, I would like to include in the record of these hearings.

Senator HATCH. It will be included as though fully delivered,
without objection.

Mayor MARSH. My name is Henry Marsh, and since 1977 I have
been mayor of the city of Richmond, Va. rye held elective office in
the city of Richmond for the past 17 years.

In addition to my public service as an elected official of the city,
I have also been a practicing attorney for the past 21 years, during
which time I have specialized in civil rights and voting rights liti-
gation.

I would like to share with you some of the experiences in Virgin-
ia, the black people in Virginia, and it is because of these experi-
ences that I strongly supported the original Mathias-Kennedy bill
and testified in support of its companion bill, House rule 3112,
before the House subcommittee, and also I am here today to urge
your support of Senate bill 1992.

The provisions of this bill, while reflecting a significafit compro-
mise, continue the protections essential to the rights of minorities
to particpate in the political process.

I think everyone has conceded that the Voting Rights Act should
be extended. Some think that the problem of minorities becoming
registered voters and voting are over, and that the problem now is
dilution of black voting strength. This is not the case. It's certainly
not the case in Virginia today. Although the poll tax, the literacy
test, and the blank voter registration forms have been effectively
outlawed by the Voting Rights Act, serious obstacles to blacks reg-
istering and voting and gaining the ballot in Virginia remain.

Just one statistic, according to the 1980 figures from the Bureau
of the Census, only 49.7 percent of the eligible black citizens in Vir-
ginia are registered to vote, as opposed to 65.4 percent of the eligi-
ble whites.

In my written testimony today, I outline many of the problems
that the blacks in Virginia experience in registering and voting,
but because of the other testimony to-day and the testimony of the
Attorney General, and the admitted need for the extension of the
act, I will not dwell on the need for the extension. Instead, I would
like to discuss some of the critical questions raised by the testimo-
ny and the comments today.

Specifically, I would like to discuss whether the amendment to
section 2, as proposed, is needed; and would the section 2 amend-
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ment require proportional representation; and, third, would the re-
sults test overrule the Mobile decision, and is it inconsistent with
the 14th and 15th amendments?

The black organizations and voters in Virginia are strongly com-
mitted to the amendment to section 2 of the act to incorporate the
results test and consider it just as important as extending the Fed-
eral preclearance requirements of section 5 and the bilingual as-
sistance provisions.

This amendment is absolutely necessary to enable the black
voters of Virginia to overcome the existing barriers to full political
participation in the State. Any effort to pass a bill which omits or
eliminates this proposed section 2 amendment would gut the
House-passed bill, and would be widely interpreted as providing aid
and encouragement to those who seek to maintain racially discrim-
inatory barriers to the meaningful ballot in the State of Virginia
and in the Nation.

In the Mobile case, a plurality of the Supreme Court, but not a
majority, interpreted section 2 of the Voting Rights Act as it pres-
ently exists to require proof of discriminatory intent, and we've
heard other summaries of what the various factions of that Court
decided.

Congress lacks the authority to overrule the Supreme Court on
its interpretation of the Constitution, but it clearly has the authori-
ty to address the proper interpretation and construction of the
Voting Rights Act protected by section 2 of the Voting R:ghts Act.

AsI said, I am a practicing attorney and for the past 21 years, I
have been litigating-and there are practical experiences in prov-
ing discrimination in all types of cases. Based on my experience in
civil rights litigation, I know that the proof of discriminatory
intent generally is not required in cases brought pursuant to- our
civil rights statutes.

We are all familiar with Griggs v. Duke Power Co. where the Su-
preme Court held, in a decision written by Chief Justice Warren
Burger, that title VII of the Civil Rights Act prohibits employment
practices which have a discriminatory effect in absence of an
intent, and the absence of an intent is no defense. This holding has
been reaffirmed in many cases, Albemarle v. Moody and others.

Similarly, the Court has held that title VI of the Civil Rights Act
rohibits actions also which do not have a discriminatory intent
ut which have a discriminatory effect.
Both of these statutes were enacted pursuant to the congression-

al enforcement of the 14th amendment, and they show that Con-
gress does have the power, by appropriate legislation, to prohibit
discriminatory practices that have an adverse racial result.

For the minority citizens whose votes are being diluted or can-
celled out by discriminatory voting laws, proving discriminatory
intent is virtually an impossible burden to meet. The intent re-
quirement ultimately demands a determination of what was in the
minds of the legislators who enacted a voting law alleged to be dis-
criminatory.

As Judge Amalya Kearse has aptly pointed out, overtly bigoted
behavior has become more unfashionable, and evidence of discrimi-
natory intent has become harder to find. Clever men may easily
conceal their discriminatory motivations.
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The need for this proposed amendment to section 2 and the ex-
treme difficulty of meeting this onerous intent requirement were
recently described in the reapportionment litigation, which is dis-
cussed extensively in my testimony.-

I will not go into a discussion of the details of the case in the
interest of time, but this case dramatically demonstrates how the
Mobile decision has changed the law in this area. Prior to Mobile,
racially discriminatory multimember legislative districts were
struck down in the States of Alabama, Georgia, Louisiana, Missis-
sippi, South Carolina in the House, and in Texas, either by Federal
courts declaring them unconstitutional under the then-prevailing
White v. Regester decision or standard or by section 5 objections of
the Attorney General. Now, under Mobile, it is clear that nothing
less than a smoking gun, direct evidence of discriminatory intent,
will suffice.

I would like to respond to the question that has been raised
about whether or not there is a need for proportional representa-
tion, or whether or not the proponents of this change are claiming
proportional representation, and I would say that really what we
are asking for is simply a return to the large body of case law
which existed during the 15-year period prior to the Mobile deci-
sion.

The White v. Regester case, which was the Supreme Court case,
made it clear that the proponents are not seeking any special treat-
ment or proportional representation, and I will quote from the Su-
preme Court in terms of what kind of proof is required: "To sustain
such claims, it is not enough that the racial group allegedly dis-
criminated against has not had legislative seats in proportion to its
voting potential. The plaintiff's burden is to produce evidence to
support findings that the political processes leading to nomination
and election"-and this is critical-"were not equally open to par-
ticipation by the group in question, that its members had less op-
portunity than did other residents in the district to participate in
the political processes and to elect legislators of their choice, not of
their color." This is in the Supreme Court 412 U.S. 765.

Now, under this standard, not all at-large election systems or
multimember legislative districts would be prohibited, but only
those which are imposed or applied in a manner which accom-
plishes a discriminatory result and denies minorities equal access
to the political process.

The measure of whether a challenged voting law or practice
achieves a discriminatory result would be whether it denies minor-
ities equal access to the political process. The standard does not in-
corporate the more vigorous effects of Beer v. United States; that is,
no voting law would be struck down merely because it is retrogres-
sive or leads to a retrogression in the position of racial minorities
with respect to their effective exercise of the political process.

Although, according to the Mobile majority, violations of the
14th and 15th amendments require a showing of an intent to dis-
criminate, the section 2 amendment is well within the legislative
authority of Congress. For instance, as early as 1966 in South Caro-
lina v. Katzenbach, and as late as 1980 in the case of City of Rome
v. United States, the Supreme Court has made it clear that Con-
gress has broad remedial power to enact legislation which goes
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beyond the specific prohibitions of those amendments to protect the
rights secured by the 14th and 15th amendments.

So I think it's clear that the horror stories about proportional
representation which we've heard here today are simply not rele-
vant to the discussion that we have. We simply want to restore the
law to what it was, and during the period of this law, we have not
had an overwhelming avalanche of blacks frustrating the political
process. Blacks still constitute 5 percent of the elected officials in
an area where they are over 26 percent.

So I can't understand the concern that if we would turn to what
we had, it would result in the chaos that some people are predict-
ing.

I would submit that the amendments are very appropriate, and
that there is no more basic right provided by the Constitution than
the right to vote. The Voting Rights Act has been the most power-
ful tool devised by Congress to protect that right. The section 2
amendment and the retention of the bailout provisions of this bill
are critical to protect the right to vote and to strengthen the guar-
antees of the Voting Rights Act.

The facts which I have presented demonstrate the compelling
need to pass Senate bill 1992.

I'll be happy to respond to any questions.
Senator HATcWOK, thank you.
[The prepared statement of Hon. Henry L. Marsh III, follows:]

PREPARED STATEMENT OF HON. HENRY L. MARSH

My name is Henry Marsh and I am presently the Mayor of Richmond, Virginia. I
have held elective office in the State of Virginia for the last 17 years. I first ran for
elected office in 1966 and gained a seat on the nine-member Richmond City Council.
In 1970 I was elected Vice-Mayor by my colleagues on the Council and held that
position until 1977 when I was elected by the Council to serve as Mayor.

I would like to share with you some of the political experiences of black people in
Virginia. It is because of these experiences that I strongly supported the original
Mathias-Kennedy bill and testified in support of its companion bill, H.R. 3112 before
the House Subcommittee on Civil and Constitutional Rights. I am here today to
urge your support of S. 1992. The provisions of this bill, while reflecting a signifi-
cant compromise, continue protections essential to the right of minorities to partici-
pate in the political process.

A. THE NEED FOR EXTENSION OF THE VOTING RIGHTS ACT

The reality of black political participation reflecting the impact of past and pres-
ent racial discrimination is revealed in statistics which show both progress resulting
from the Voting Rights Act and the distance we have yet to go in opening the demo-
cratic process to all citizens regardless of race. The number of black elected officials
in the state increased from 36 in 1970 to 126 in 1981. It is progress, but blacks are
only 4 percent of the 3,599 elected officials in a state where approximately 20 per-
cent of the population in black. Only one black has been elected, since Reconstruc-
tion, to the Virginia Senate which has 40 members. There are only four black mem-
bers of the 100-member House of Delegates. All four of the black House members
were elected since 1975 when the Voting Rights Act was last extended. Prior to the
passage 6rthe Voting Rights Act there were no black state elected officials.
Continuing discrimination in voter registration

1980 Voter registration figures from the Bureau of the Census also reflect obsta-
cles to equal access to the political process. Only 49.7 percent of eligible blacks are
registered to vote compared to a registration level for eligible whites at 65.4 percent.
These statistics are significant because they reflect the result-not of the normal
give-and-take of politics-but the countinuing impact of racism which denies to
black citizens the right to fully participate in the political process.
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Some people think that problems of minorities getting registered and voting are
over, and that the only problems encountered now are dilution of minority voting
strength. That is not the case in Virginia today. Although the poll tax, the literacy
test, and blank voter registration forms have been effectively abolished by the
Voting Rights Act, serious obstacles to blacks registering to vote and gaining the
ballot remain. Many black citizens in Virginia are simply denied a fair opportunity
to register to vote. Virginia's voter registration laws prohibit voter registrars from
actively soliciting anyone to register (Va. Code § 24.1-46(1): "no registrar shall ac-
tively solicit any application for registration") and require registrar's offices to be
open only "a i.inimum of one day a week" (Va. Code § 24.1-49). The following exam-
ples show the Iletermination which still exists among some white officials to deny
blacks access to the political process.

1. A number of registrars are unwilling to establish additional temporary loca-
tions for registration. In Waynesboro, the local NAACP branch put in a ti.nely re-
quest for temporary registration site, to be informed by the General Registrar that
if she went to the requested shopping center, she would be discriminating against
shoppers at the other shopping center. The registrar further indicated that if
anyone wanted to register they could do so at City Hall "since everyone is in City
Hall at least once a month anyway." The registrar s husband is the chairman of the
local electoral board.

2. In the County of Nottoway139 percent black) where the Central Office for regis-
tration is in a different part of the County, the local NAACP requested the registrar
to establish a temporary site in the two towns that were preparing for a town coun-
cil election in 1980. The request was denied by the Registrar who informed branch
officials that she had been to one of the towns back in 1956 and she did not register
that many people there then. A black was running for one of the council seats and
lost by a thinlnargin in the town of Blackstone which is 43 percent black.

3. In Caroline County which is 43 percent black, the local NAACP branch report-
ed that the General Registrar is negative and indifferent and does not demonstrate
a willingness to assist prospective registrants, especially blacks.

4. In Hanover County, which is 13 percent black, the local NAACP branch reports
that the request of the Hanover Civic Association to have a black deputized as an
Assistant registrar was denied.

5. In Pulaski County, the local NAACP branch reported that the registrar is un-
willing to register voters at places other than her office because she feels that "if
people are interested enough, they will come to the office."

6. In Mathews County, the General Registrar's office is located in the Mathews
Furniture store. There is no identifyiogsign outside or inside the store to indicate
that persons may register there. The registrar's office is in the back of the store and
the storeowner is the registrar.

7. In Southampton County, which is 48 percent black, the General Registrar's
office is located next door to the sheriff's office.

8. In Mecklenburg County (40 percent black), the Registrar's office is in a sporting
goods store.

It is hardly coincidental that a number of registrar's offices have no signs on the
outside of buildings to indicate where the registrar is located; yet many of these
same locations have signs indicating the offices of the Clerk of the Court and the
County Treasurer.

Other practices and problems connected to the electoral process include:
1. There are only 2 black registrars out of a total of 136 in the State of Virginia;
2. Of the 136 local electoral boards, not one has a black majority;
3. There are few assistant or deputy registrars and even fewer blacks serve on the

136 local electoral boards;
4. Most registrars, after purging the rolls, use the single option of posting the

names at the courthouse and do not publish the names in a newspaper of general
circulation within the jurisdiction;

5. Although the registrar is required to mail a notice to the last known address of
the person purged from rolls, failure to mail such notice does not affect the validity
of the purge-

6. There are 17 cities and counties where the General Registrar's office is open
only I day a week and 9 of them are located in cities-or counties that are at least 25
percent black or higher. Seven (7) of those cities or counties have only 1 black elect-
ed official; 1 county has 2 and the other county has none;

7. There are only 4 counties that are 33 percent black or higher and the regis-
trar's office is open only 2 days per week. Three (3) of the 4 counties have only 1
black elected official.
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A major problem in the State is that most registrar's offices in cities and counties
are open only 1 or 2 days a week during working hours and some of these are. closed
during the normal lunch hour.

In Greenville County, which is 57 percent black, and the City of Emporia (40 per-
cent black), the registrar's office is closed even during some regularly scheduled
hours. Both locations are open only 1 day per week.

All of these problems-purging of voter registration rolls withour-giving adequateand personal notice to those purged, refusing to establish voter registration sites
convenient to minority voters and maintaining offices at unmarked and unaccessi-
ble ldations, allowing registration only one day a week during working hours, re-fusal to appoint qualified blacks to assist in the voter-registration and electoralprocess-effectively deny blacks-in many areas of Virginia the opportunity to regis-
ter and participate in the electoral process. These persistent and continuing prob-
lems militate against any weakening of the bailout in S. 1992.
Continuing racial gerrymandering and dilution of black voting strength

In July, 1981, the Attorney General objected pursuant to Section 5 of the VotingRights Act to Virginia's Senate and House legislative reapportionment plan for un-
lawful dilution of black voting strength. In both cases, the Attorney General stated-that he was unable to conclude that the proposed district lines were drawn without
any racially discriminatory purpose or effect. In other words, both plans gerryman-
dered district lines to dilute black voting strength. These two Section 5 objectionswere the first Voting Rights Act objections to statewide legislative reapportionment
plans drawn up after the 1980 Census. Since then, the Attorney General has object-
ed under Section 5 to the North Carolina congressional redistricting plan, state leg-
islative reapportionment plans in North Carolina, South Carolina and Texas, and
city council redistricting plans in New York City and Montgomery, Alabama. Wenow have a whole new era of recial gerrymandering, and the protections of Section
5 must be continued to stop it.

The recent effort to reapportion the Virginia Senate and House of Delegatesamply shows the continued need for the protections of S. 1992. The Virginia legisla-
ture has spent more then $1U.nillion, indulged in more than 12 special sessions, andpassed five different redistricting plans-it has been a spectacle of resistance to
adopting a non-discriminatory plan.

According to the 1980 Census, the City of Norfolk, with 93,987 black residents, hasthe second largest black population of any city in Virginia and enough to comprise a
majority in a Senate district. Census data show that Norfolk's black population is
most heavily concentrated in a number of contiguous, majority black voting pre-cincts in the Southern part of the city. In drawing the lines for the two Norfolk
Senate districts, the Virginia Senate split this black population concentrationalmost equally between the two districts. As a result of this division, one district
(District 5) was 62 percent white in population and the other district (District 6) was
60 percent white.



453

qw--1 (Maps by Judy Goldberq,City of Norfolk ACLU of Virginia)
NILa. at amt "% b popmeaf

- 3 M" Dbtl hUIW7
w m watw Wnder prepmd disca bamm-y

During the floor debate in the Senate, Senator L. Douglas Wilder of Richmond,
the only black senator in the 40-member Virginia Senate, strongly criticized this
division of black voting strength in Norfolk as racially motivated:

"What we're talking about is a situation that dilutes votes," Wilder said. He
added that Norfolk blacks who support single-member districts must be "invisible
men" to the city's Senate delegation. And he said, "We haven't injected racism into
Virginia politics for a long time."

Sen. Wilder offered a floor amendment to the Senate bill which would have equal-
ized population between the two Norfolk Senate districts without -dividing this black
population concentration, but the amendment was defeated by a vote of 35 to 3. The
proposed floor amendment resulted in a majority black senatorial district which
would have been over 52 percent black.

In objecting to this splitting up of black voting strength, the Justice Department
noted that "one of the most striking elements of the plan" was its similarity to pre-
vious Senate redistricting plan to which the Attorney General objected in 1971, and
that "this choice of district lines was made with the full awareness and expectation
that it would fragm'.nt the black electorate and create two majority white dis-
tricts."' The Justice Department also found that Virginia "presented no plausible
non-racial justification for its choice of district lines .. "

The objected-to House plan reduced the number of majority black districts from
three (prior plan) to one (1981 plan), and the number of delegates elected from ma-
jority black districts from seven to four.

The district with the highest black percentage (61.09 percent, 1980 Census) in the
prior plan was District 30, consisting of the City of Petersburg. Under the new
Census, Petersburg lacked the population necessary to remain a correctly-appor-
tioned dij1rict. Given the House Privileges and Elections Committee's preference for
keeping political subdivision boundaries intact, Petersburg could have been com-
bined with Brunswick, Dinwiddie, Greensville, and Sussex Counties and the City of
Emporia in a two-member, 55-percent black district with a population variance of
only -0.95 percent. Instead, Petersburg was combined with the adjacent, almost to-
tally white community of Colonial Heights to form a single-member House district
which was 60-64 percent white.

'Copies of the Attorney General's objection letters are attached to my Statement.
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In the prior plan, Colonial Heights had been placed in a two-member district with
Chesterfield County, of which it originally was a part, and during the public hear-
ings in March, officials of both Chesterfield County and Colonial Heights testified in
favor of retaining this alignment.

.-.-- The other majority black district which was eliminated in the House plan was
District 45, which consisted of the four majority black Southside counties of Charles
City (70.62 percent black), Surry (62.50 percent black), Sussex (61.02 percent black),
and Greensviile (56.64 percent black), and white majority New Kent County and the
City of Emporia. Altogether, District 45 was 53.09 percent black in population. In
the 1981 plan, all four of these majority black counties were split up and distributed
among five separate districts, all of which were majority white in population. In
new District 27, Greensville County, which U -majority black, and the City of Empo-
ria were connected to Dinwiddie County, with which Greensville County is contigu-
ous only at a point consisting of a two-mile stretch of the Nottoway River.
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According to Del. Elise B. Heinz, House Committee members acknowledged in in-
formal conversations that splitting up this majority black district would dilute black
voting strength:

It was mentioned in conversation, although not in committee discussion, that
open season on Ray Ashworth's district [District 45] would involve, and would-dis-
p ing of the counties and city, in that district, would have the effect of diluting the
black vote because that was, other than the City of St. Petersburg [sic], the blackest
district of the case.

So, once we dismantled it, it wasn't so black anymore.*
There were qne or two occasions in which somebody at the committee table re-

marked that, for instance, using one or more of the counties in Ray Ashworth's dis-
trict to fill out some other district in the neighborhood certainly would not please
the black folks, but that is as far as it ever went.

During the House redistricting subcommittee's deliberations, a draft plan respect-
ing all political subdivision boundaries was proposed which would have created a
new equipopulous district consisting of portions of the same area with a black popu-
lation of 52.81 percent and a population variance of only - 1.51 percent.

Had it not been for the Voting Rights Act, these plans would have gone into
effect. Because of the Act, Virginia was forced to abandon these discriminatory dis-
tricts and to devise new districts.

Before the General Assembly acted on these new districts, I met with officials of
the Justice Department and specifically requested an opportunity to comment on
any new districts submitted under Section 5 to replace the discriminatory districts
of the objected-to plan. Justice Department officials assured me that there would be
adequate opportunity for me to submit my comments to Department officials. Subse-
quently, this opportunity was denied. The new districts were passed by the General
Assembly on August 11, 1981, signed by the Governor, and approved by the Justice
Department the same day, without giving any voters affected by the new districts or
their representatives any opportunity to comment on them. Instead of going to
single-member districts in these affected areas, the Virginia legislature enacted new
multi-member districts which diluted black voting strength.

The second plan proposed by the legislature was held unconstitutional by a three-
judge federal court in a pending action in which I represent several plaintiffs.2 The
third plan was vetoed by Governor Dalton, in part because of discriminatory multi-
member districts. At one point, the legislature passed two plans-one containing
multi-member districts for the House and an alternative "fall back" plan of 100
single-member districts in case the multi-member plan was found to discriminate
against black voters by either the Attorney General or the three-judge court. The

an finally passed by the legislature in January, 1982 and signed by the governor,
uses single-member districts except in Norfolk and has not yet been precleared.

At the county level, 94 counties in Virginia must redistrict as a result of the 1980
Census. Five of these counties are 50 percent black or higher and blacks govern only
two of them. Among counties with populations over 40 percent black, four have no
blacks on the board of supervisors, five have one black on the board, one has three
blacks on the board. Among the thirteen counties with black populations of over 30
percent, 9 have no black county elected officials. Without section 5 coverage, the
black citizens of these counties will not have effective protection from discriminato-
ry redistricting.

All but 8 of Virginia's 41 independent cities elect city council members by at-
large, citywide voting. Because of Virginia's history of discrimination affecting the
right to vote including the "Massive Resistance" of the recent past, the prevalance
of racial bloc voting, the staggered-term device, and discriminatory slating, these at-
large systems discriminate against black citizens in cities where district elections
would provide an opportunity for blacks to elect candidates of their choice. For ex-
ample, in Hopewell, Virginia where blacks are approximately 20 percent of the pop-
ulation, the city council is elected at-large and has always been all-white. In Novem-
ber, 1981 a referendum to change to a mixed ward-at-large system was overwhelm-
ingly defeated by the white majority. A subsequent poll shows that 61 percent of
those whites voting against the change to wards considered race as a factor in their
decision.

The recent history of the city of Richmond shows the continued need for the
Voting Rights Act. Had it not been for the Voting Rights Act, it is doubtful that I or
any other black person could be Mayor of Richmond, even though Richmond has a
substantial black voting population. Because of my personal success, and because of
my length of public service, I would like to describe the experiences of Richmond

2 Cosner v. Dalton, 522 F. Supp. 350 (E.D. Va. 1981) (three-judge court).
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under the Voting Rights Act. In doing so, I'd like to highlight the problems black
voters face in Virginia and the several reasons why the State of Virginia should
continue to meet the Section 5 preclearance requirements of the Act.

In 1966 Richmond was using at-large election schemes for all of the nine seats on
the city council. The city had used at-large elections since 1948. In 1966 1 was one of
three blacks who ran for the council, we all won-seats even though I ran as an inde-
pendent candidate, and the other black candidates were part of a predominately
white, well-financed team. Two years later the other two black candidates lost, so
that I was the only black member of the City Council.

Richmond's black population during the period from 1966-1970 grew to 52 percent
of the total population. Along with its growth came a greater demand for represen-
tation in elective office. Voter registration and education became a prority. Because
of the election of blacks to the city council the voter registration was stimulated as
was the desire for better community services, schools, and a more responsive gov-
ernment.

Just as the enthusiasm grew in 1969, the Mayor or Richmond and a few members
of the city council decided to compromise a pending suit to annex portions of Ches-
terfield County, Virginia with the sole purpose of diluting the black vote. I knew
that this change was racially motivated because the news accounts and public state-
ments during that period demonstrate the predominent desire of the negotiators of
the 1969 annexation settlement was to acquire 44,000 additional white citizens for
Richmond.

In explaining the need for the annexation compromise, Mayor Phil Bagley was
quoted at public events stating "I don't want niggers to take over the city." Another
indication of their intent was the fact that Mayor Bagley and others who spearhead-
ed the plan moved so quickly that they sacrificed several benefits of expansion such
as lucrative industrial sites, tax revenues, and utilities in order to gain 44,000 white
voters by the 1970 elections. In addition, the negotiations made no arrangements for
schools for the new citizens of Richmond so the students had no place to go.

The leaders of the annexation movement failed to consult with the City Boundary
Expansion Coordinator and with the those of us on the City Council who were un-
likely to agree with the plan. In fact, it was not submitted to the Justice Depart-
ment unit 1971, over a year after the annexation was adopted, and after the 1970
City Council elections. These elections took place in clear violation of the Voting
Rights Act. I submit to the committee that had it not been for the annexation of
white voters, Walter Kenney, a black candidate for city council in 1970 would have
won. Election returns showed that Kenney received a majority of votes in the old
city boundaries. The Justice Department lodged an objection to the annexation, but
the decision was appealed to the District Court and finally the Supreme Court of the
United States. After the 1970 elections, the Supreme Court enjoined all city council
elections until litigation was completed in 1977.

The City of Richmond was allowed to retain the annexed portions of Chesterfield
County in view of the fact that the City had shifted from at-large elections to single
member districts as recommended by the Justice Department. Since 1977, Richmond
has had a nine-member city council, five of whom are black.

The point of my discussion of the Richmond annexation suit is-to demonstrate
that despite the preclearance requirements of the Voting Rights Act, the voting
rights of blacks in Richmond were abridged, -diluted or otherwise violated for seven
years because of the determination of the pre-existing government. Some Virginia
legislators will argue that my story about Richmond is history and that Virginia no
longer needs preclearance. While progress has been made, it is very recent. Indeed,
progress came only because of the protections of the Act, some 107 years after the
passage of the 15th Amendment. Four years of the opportunity to effectively partici-
pate in the electoral process in the town is hardly indicative of the Act that has
outgrown its usefulness.

Other sections of Virginia continue to benefit from the Voting Rights Act. In the
City of Petersburg, Virginia, for example, the city government attempted to annex
14 square miles of the surrounding area in 1970. The effect of the annexation would
be to reduce the percentage of the black population from 55 to 46 (from a majority
to a minority). The annexation combined with the system of at-large elections and a
historical pattern of racial bloc-voting had the effect of eliminating the opportunity
for black representation. This change was submitted to the Justice Department
under Section 5. The Attorney General interposed an objection, the City appealed
his decision to the District Court. The District Court as well as the Supreme Court
agreed with the Justice Department. The Department stated in their brief in Peters-
burg v. United States:
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in readopting the at-large election system in the context of a significant
change of population-from black to white majority-and simultaneously rejecting a
proposed ward system, the potential for an adverse and discriminatory voting effect
has been written into the Petersburg election law." 410 U.S. 962 (1973).

Petersburg now has ward rather than at-large elections. It has a seven member
city council, and three of the council members are black.

When one contrasts and examines the experiences of Richmond and Petersburg
under the Voting Rights Act, one has to conclude that the Voting Rights Act pro-
vides the opportunity for blacks to have a choice as to who represents them. Prior to
the Voting Rights Act, blacks in Petersburg and Richmond had no choice because
the at-large election schemes, racial bloc voting, discriminatory annexation, pre-
cluded their right to participate effectively in the electoral process. Even though
Richmond and Petersburg eventually adopted single-member or ward elections
while blacks were a majority of the population, blacks now comprise a majority of
the council in Richmond and a minority in Petersburg. The Voting Rights Act does
not guarantee proportional representation of blacks nor does it require quotas. It
serves as a deterrent to further discrimination.

Some have argued that municipal annexations were not intended to be covered by
the Section 5 preclearance requirement, and that the Justice Department has erred
in requiring them to be precleared. This view cannot he sustained. The Supreme
Court first held that municipal annexations were covered by Section 5 in 1971, only
six years after the Act was passed: "Moreover, § 5 was designed to cover changes
having a potential for racial discrimination in voting, and such potential inheres in
a change in the composition of the electorate affected by an annexation."

Perkins v. Matthews, 400 U.S. 379, 388-89 (1971). This holding was reaffirmed by
unanimous Supreme Courts in City of Petersburg v. United States, 410 U.S. 962
(1973) (Powell, J., not participating), and City of Richmond v. United States, 422 U.S.
398 (1975) (Powell, J., not participating).

B. THE NEED FOR A "RESULT" TEST IN SECTION 2

The House-passed bill (H.R. 3112) and S. 1992 amend Section 2 of the Voting
Rights Act to prohibit any voting laws and practices which result in a denial or
abridgement of the right to vote on account of race. The amendment also provides:
"The fact that members of a minority group have not been elected in numbers equal
to the group's proportion of the population shall not, in and of itself, constitute a
violation of this section."

Black organizations and black voters in Virginia are strongly committed to this
amendment to Section 2 of the Act to incorporate this "result" test, and consider it
just as important as extending the Federal preclearance requirement .L Section 5
and-the bilingual assistance provisions. This amendment is absolutely necessary to
enable black voters in Virginia to overcome existing barriers to full political partici-
pation in the state. Any effort to pass a bill which omits or eliminates this proposed
Section 2 amendment would gut the House-passed bill and would be widely inter-
preted as providing aid and encouragement to those who seek to maintain racially
discriminatory barriers to a meaningful ballot in Virginia.

In City of Mobile v. Bolden, 446 U.S. 55 (1980), a plurality of the Supreme Court-
but not a majority-interpreted Section 2 of the Voting Rights Act as it presently
exists to require proof of discriminatory intent. Justices White, Blackmun, and Ste-
vens did not discuss the statutory issue of the correct interpretation of Section 2,
and Justices Marshall and Brennan expressed the view that present Section 2 would
prohibit voting laws and practices which are racially discriminatory in purpose or
effect. However, a majority of the Court did hold that the Fourteenth and Fifteenth
Amendments require proof of discriminatory purpose.

Congress lacks the authority to overrule the Supreme Court on its interpretation
of the Constitution, but it clearly has the authority to address the proper interpreta-
tion and construction of the rights protected by Section 2 of the Voting Rights Act.

In addition to my public service as an elected office-holder in Virginia, I have
been a practicing attorney for the past 21 years, specializing in civil rights and
voting rights litigation. Based on my extensive experience in civil rights litigation, I
know that proof of discriminatory intent generally is not rquired i', cases brought
pursuant to our civil rights statutes. For example, in Griggs v. Duke Poer Co., 401
U.S. 424 (1971),--the Supreme Court held in a decision written by Chief Justice
Warren Burger that Title VII of the Civil Rights Act of 1964 prohibits employment
practices which have a discriminatory effect, and absence of an intent to discrimi-
nate is no defense. This holding was reaffirmed in Albermarle Paper Co. v. Moody,
422 U.S. 405, 422 (1975). Similarly, in Lau v. Nichols, 414 U.S. 563, 567-69 (1974), the
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Supreme Court held that Title VI of the Civil Rights Act prohibits actions having a
discriminatory effect.

Both of these statutes were enacted pursuant ot the congressional enforcement
revisions of the Fourteenth Amendment. They clearly show that Congress does
ave the power, by appropriate legislation, to prohibit discriminatory practices that

have an adverse racial result.
For minority citizens whose votes are diluted or cancelled out by discriminatory

voting laws, proving discriminatory intent is a vitually impossible burden to meet.
The intent requirement ultimately demands a determination of what was in the
minds of legislators who enacted a voting law alleged to be discriminatory. As Cir-
cuit Judge Amalya Kearse has aptly pointed out, overtly bigoted behavior has
become more unfashionable, and evidence of discriminatory intent has become
harder to find. Clever men may easily conceal their discriminatory motivations.3

The need for this proposed amendment to Section 2 and the extreme difficulty of
meeting this onerous intent requirement were recently demonstrated in the Viri-
ginia reapportionment litigation. Before and since the Voting Rights Act was en-
acted, the vast Majority of the members of Virginia's House of Delegates have been
elected at-large in multi-member districts. Multi-member districts in Virginia mini-
mize and cancel out black voting strength by submerging black population concen-
trations large enough for separate representation in white citwide and districtwide
majorities. As a result, although Virginia is 20 percent black, there are only four
black delegates (4 percent) in the 100-member House of Delegates.

In April, 1981 the Virginia General Assembly enacted a new statewide reappor-
tionment plan for the House of Delegates in which 33 of the 52 districts were multi-
member and floterial districts with at-large voting. Black voters whose voting
strength was diluted by the new plan filed suit, alleging that the new plan was un-
constitutionally malapportioned and also unconstitutionally diluted black voting
strength through racial gerrymandering and multi-member districts. When the new
plan was submitted to the Justice Department for preclearance under Section 5 of
the Voting Rights Act, the Attorney General objected to racial gerrymandering of
district lines. However, no objection was lodged to the discriminatory multi-member
districts, apparently because of the Supreme Court's decision in Beer v. United
States, 425 U.S. 130, 138-39 (1976), holding that at-large voting schemes instituted
before the effective date of the Voting Rights Act were not subject to Section 5
review.

After the General Assembly revised the House plan to meet the Attorney Gener-
al's objection,-a three-judge District Court held the plan unconstitutional for failing
to meet the one-person, one-vote requirement. Cosner v. Dalton, 522 F. Supp. 350
(E.D. Va. 1981) (three-judge court). However, the District Court rejected plaintiffs'
contentions that multi-member districts were unconstitutional for dilution of black
voting strength. Adverse racial effect, the court held, was not enough, and under
the Mobile decision "must be accompanied by proof of purposeful discrimination"
(522 F. Supp. at 362). The court noted that the extensive number of multi-member
districts was not required by the state's policy of not crossing political subdivision
boundaries because "the State could have created more single-member districts
without crossing the boundaries of political subdivisions" (id.). Nevertheless, the
court held that the apparently indiscriminate creation of many multi-member dis-
tricts both in predominantly white areas and in areas with black population concen-
trations "negates the claim of purposeful discrimination" (id.).

This case illustrates the inherent impossibility of overcoming racially discrimina-
tory barriers to minority political participation under the "intent" standard. Indi-
rect and circumstantial evidence of discriminatory purpose was not sufficient, be-
cause the record in the Cosner case contained extensive circumstantial evidence
from which a reasonable inference of discriminatory intent could be drawn. Virginia
has an extensive past history of racial discrimination and disfranchisement of its
black citizens; multi-member districts have a severe discriminatory impact; numer-
ous black organizations and black citizens in the public hearings which preceded en-
actment of the plan pointed out the discriminatory features of multi-member dis-
tricts, and therefore this discriminatory impact was inevitable and readily foresee-
able; discriminatory multi-member districts were not the unavoidable consequence
of a legitimate state policy of preserving-political subdivision boundaries; and there
were departures from the normal and required state procedures when the House
Privileges and Elections Committee unlawfully excluded members of the public and
press from committee meetings on the plan.

3Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032, 1043 (2d. Cir. 1979).
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This case also dramatically demonstrates how the Mobile decision has changed
the law in this area. Prior to Mobile, racially discriminatory multi-member legisla-
tive districts were struck down in Alabama, Georgia, Louisiana, Mississippi, South
Carolina (House only), and Texas, either by Federal couits declaring them unconsti-
tutional under the then-prevailing White v. Regester, 412 U.S. 755 (1973), standard
or by Section 5 objections of the Attorney General. Now, under Mobile, it appears
that nothing less than a "smoking gun,' direct evidence of discriminatory intent,
will suffice.

The Mobile decision has brought efforts to overcome discriminatory barriers to
minority political participation almost to a complete halt. In the twenty-one months
since that decision, minority voters challenging structural barriers to electoral par-
ticipation have been successful in only two cases decided at the appellate level. In
McMillan v. Escambia County, 638 F.2d 1239 (5th Cir. 1981), there was a "smoking
gun." Lodge v. Buxton, 639 F.2d 1358 (5th Cir. 1981), is the only post-Mobile case in
which an appellate court sustained plaintiffs' claims on the basis of circumstantial
evidence, and that case currently is on appeal to the Supreme Court and the Su-
preme Court has scheduled plenary oral argument. In two companion cases, Cross v.
Baxter, 639 F.2d 1383 (5th Cir. 1981), and Thomasville Branch, NAACP v. Thomas
County, 639 F.2d 1384 (5th Cir. 1981), plaintiffs lost on facts virtually identical to
those present in Lodge.

The "intent" test is detrimental to equal black political participation in Virginia
in other ways, as well. In Virginia, all but eight of the 41 independent cities elect all
members of their city councils in at-large, citywide voting. As a result, Virginia has
the lowest number of black municipal elected officials of any state covered by the
Voting Rights Act. In some cities, black city council members have been elected in
at-large voting, but in the vast majority of cities at-large voting prevents black citi-
zens from electing municipal officials of their choice. The discriminatory impact of
at-large municipal elections in Virginia has been previously noted., A 1979 study by
the Institute of Government of the University of Virginia concluded: "In summary,
both the national data and the Virginia data on the impact of at-large elections
show a general (if inconsistent) relationship between at-larqe election and depressed
levels of minority representation on local governing boards. 4

Similarly, a 1977 study by the Virginia Municipal League round:
"... .[Wjhite males dominate the office of council member in Virginia cities and

towns, although a marked increase in the numbers of females and blacks have been
noted since 1970. Nevertheless, the percentages of females and blacks serving on
council are still quite small.6

According to this survey, of the 873 city and town council members in Virginia,
only 54 (6 percent) are black in a state which is 20 percent black. Because they were
adopted before 1964, none of these municipal at-large election systems are covered
by the preclearance requirement of Section 5. Because city council members are all
elected at-large, no redistricting is required to adjust for changes in population. The
only time they are subjected to Section 5 scrutiny is when these municipalities at-
tempt further to dilute black voting strength by municipal annexations, as in the
Richmond and Petersburg cases.

Proving that these discriminatory at-large election systems were adopted for a dis-
criminatory purpose would be extremely difficult. Most of these municipal at-large
election systems were originally adopted years ago by city council members and leg-
islators who are now dead. As the Birmingham (Alabama) Post-Herald noted in an
editorial supporting the House-passed Section 2 amendment: "It would be a neat
trick to subpoena them from their graves for testimony about their racial motiva-
tions."

In addition, the courts have erected other legal barriers to proving discriminatory
intent. In Arlington Heights, 429 U.S. 252, 268 (1977), the Supreme Court held that
calling legislators to the stand to question them about their motivation "frequently
will be barred by privilege." Last month, in Kirksey v. City of Jackson, 663 F.2d 659
(5th Cir. 1981), the Fifth Circuit ruled that the motivation of the voters in adopting
and retaining a discriminatory at-large election system by popular referendum is
completely immune from judicial scrutiny. Thus, the best sources of legislative moti-
vation are cut off by restrictive court rulings barring important, sometimes critical
evidence.

4 Timothy G. O'Rourke, "City and Country At-Large Elections and the Problem of Minority
Representation," 55 University of Virginia News Letter (Institute of Government, University of
Virginia, February, 1979).5 Michael S. Deeb, "Election and Composition of City and Town Councils in Virginia," p. 47
(Virginia Municipal League, June 1977).
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The proposed amendment to Section 2 of the Act would resolve the confusion and
difficulties caused by the Mobile decision. In that case the nine Justices of--the Su-preme Court were unable to agree on a majority opinion setting forth the proper
egal standard for proving discriminatory intent. As Justice White noted in dissent,

the Mobile decision "leaves the courts below adrift on uncharted seas with respect
to how to proceed" (446 U.S. at 103).

The proposed amendment would restore the pre-Mobile standard under which a
violation could be established by direct or indirect evidence focusing on the context,
nature, and result of the challenged voting law or practice. This standard was fol-
lowed by the courts for the fifteen-year period prior to Mobile, and is illustrated by
the decisions in White v. Regester, 412 U.S. 755 (1973), and Zimmer v. McKeithen,
485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd on other grounds sub non. East Carroll
Parish School Board v. Marshall, 424 U.S. 636 (1977). The amendment would make
clear that proof of discriminatory intent is not required-in cases brought under Sec-
tion 2. It does not overrule the law as declared in Mobile because, as I indicated
earlier, a majority of the Court failed to reach as conclusion on the statutory issue.

The proposed standard does not mandate a simple "effects" test, but, according to
its legislative history in the House of Representatives, restores the approach fol-
lowed in the pre-Mobile cases under which courts must look to the "totality of cir-
cumstances." By its express terms, the amendment does not create a right to pro-
portional representation nor mandate racial quotas. This is clear from the prior
cases which incorporate the intended standard. As the Supreme Court declared in
White v. Register "To sustain such claims, it is not enough that the racial group
allegedly discriminated against has not had legislative seats in proportion to its pro-
portion to its voting potential. The plaintiffs' burden is to produce evidence to sup-
port findings that the political processes leading to nomination and election were
not equally open to participation by the group in question-that its members had
less opportunity than did other residents in the district to participate in the politi-
cal processes and to elect legislators of theirchoice."

412 U.S. at 765-66. Under this standard, not all at-large election systems or multi-
member legislative districts would be prohibited, but only those which are imposed
or applied in a manner which accomplishes a discriminatory result and denies mi-
norities equal access to the political process.6 The measure or whether a challenged
voting law or practice achieves a discriminatory result would be whether it denies
minorities equal access to the political process. The standard does not incorporate
the more vigorous effects test of Beer v. United States, 425 U.S. 130 (1976); no voting
law would be struck down merely because it is "retrogressive" or lead to a retro-
gression in the position of racial minorities with respect to their effective exercise of
the electorial franchise.

Although, according to the Mobile'majority, violations of the Fourteenth and Fif-
teenth Amendments require a showing of an intent to discriminate, the Section 2
amendment is well within the legislative authority of Congress. As early as 1966, in
South Carolina v. Katzenbach, 383 U.S. 301, and as late as 1980 in City of Rome v.
United States, 446 U.S. 156, the Supreme Court has made clear that Congress has
broad remedial power to enact legislation which goes beyond the specific prohibi-
tions of those amendments to protect the rights secured by the Fourteenth and Fif-
teenth Amendments.

C. WHY THE BAILOUT STANDARDS OF THE HOUSE-PASSED BILL SHOULD NOT BE WEAKENED

The House-passed bill-for the first time-allows jurisdictions with a ten-year his-
tory of compliance with the Act and which have eliminated discriminatory voting
practices and electoral mechanisms to exempt themselves from the Section 5 pre-
clearance requirement. These bailout provisions provide a strong incentive for cov-
ered jurisdictions to comply with the Act and to make necessary changes to insure
that minority voters have full and equal access to the voting and electoral processes.
These bailout provisions are eminently reasonable and permit jurisidictions which
are operating in good faith and which have no intent to discriminate against minor-.
ity voters to bail out.

Any weakening of these bailout provisions would be tantamount to a "back door"
repeal of the Voting Rights Act itself. Watering down these bailout requirements
would deprive minority voters of the Act's protections in covered jurisidictions
which continue to discriminate. Any attack on these bailout provisions constitutes

6 See, e.g., Vollin v. Kimbel 519 F.2d 790 (4th Cir. 1975), cert. denied, 423 U.S. 936 (1975), in
which at-large elections in Arlington County, Virginia were held to be constitutional under the
White v. Regester standard.
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an indirect attack on the Section 5 preclearance requirement itself, which everyone
admits still is needed. The Voting Rights Act would become a farce if the bailout
section is weakened any further.

Many civil rights organizations have been against any bailout provision from the
beginning. However, in order to gain the fullest possible bipartisan support for an
effective extension of the Act, a compromise was reached in the House of Repre-
sentatives on this new bailout provision. This bailout feature is the result of that
compromise. It incorporates 90 percent of the features proposed by Representative
Henry Hyde in the House deliberations. Efforts to weaken these bailout provisions
were defeated by bipartisan votes of 3 to 1 and 2 to 1 on the House floor. On the
final vote, the House bill had the unanimous support of the South Carolina, Louisi-
ana and Florida House delegations.and received a majority of the-vtes--of-the House
delegations from Alabama, Georgia, Mississippi, North Carolina, and Texas.

In light of the overwhelming support already demonstrated in Congress for the
bailout provisions of the House bill, the burden is on those who oppose them or seek
to weaken them to demonstrate by clear and convincing evidence why these bailout
criteria are unreasonable. We ask.the opponents who seek to weaken these bailout
provisions: You tell us why these bailout criteria are unreasonable and can't be met.

The State of Virginia itself would be barred from immediately bailing out because
of the Attorney General's-Section 5 objections to the House and Senate legislative
reapportionment plans last year. This is fair and reasonable. The House of Dele-
gates knew it was trampling on the voting rights of black citizens when it passed
the discriminatory House and Senate reapportionment plans. The court record in
the Cosner case proves that closed-door sessions and informal off-the-record conver-
sations, House Privileges and Elections Committee members knew that splitting up
old District 45 would dilute the black vote in Southside Virginia. In the Senate, Sen-
ator Douglas Wilder, pointed out in the floor-debate-that dividing the black popula-
tion concentration in Norfolk intentionally diluted the votes of black Norfolk voters,
and charged that the Senate plan was racially motivated. These cases were not acci-
dental or unintentional discrimination; the delegates and senators knew exactly
what they were doing.

Many Virginia cities and counties have avoided enacting new voting laws which
would draw Section 5 objections, and undoubtedly many of them would be able to
take advatage of the new bailout provisons. The fact that there have been so few
objections in Virginia goes against weakening the bailout criteria. The bailout crite-
ria should not be weakened because the deterrent effect of the Voting Rights Act is
so powerful. Because of the Voting Rights Act cities and counties in Virginia have
avoided wholesale discrimination which would violate the Act's provisions, but this
does not mean that there is not widespread, racial discrimination in Virginia affect-
ing the registration and electoral processes. In a number of cities and counties there
are still discriminatory barriers to qualified black citizens registering to vote aiid
participating in the political process. Virginia still has a law on the books which
prevents local voter registrars from soliciting or encouraging any person to register
to vote. Should localities be able to bail out which still make it as difficult as possi-
ble to exercise so fundamental a right as registering to vote? Should jurisdictions be
allowed to bail out which only permit voter registration once a week, or where the
registrar's office is hidden away in some unmarked place? Should a city or county
which has discriminated in the appointment of registrars or deputy registrars, and
which has denied black voters the opportunity to serve as election officials be
exempted from the coverage of the Voting Rights Act?

The bailout criteria of S. 1992 are designed to ensure that covered jurisdictions
such as these provide an "expanded opportunity for convenient registration and
voting for every person of voting age" before they are permitted to bail out. They
also require "the appointment of minority persons as election officials throughout
the jurisdiction and at all stages of the election and registration process" to ensure
the fullest possible participation for minority citizens in the registration and elector-
al processes. There requirements are not impossible to fulfill; indeed, these opportu-
nities should be provided without legal compulsion in any jurisdiction which has a
commitment to democratic government.

CONCLUSION

There is no more basic right provided by the Constitution than the right to vote.
The Voting Rights Act has been the most powerful tool devised by Congress to pro-
tect that right. The Section 2 amendment and retention of the bailout provisions of
S. 1992 are critical to protect the right to vote and to strenghten the guarantees of
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the Voting Rights Act. The facts which I have just presented demonstrate the com-
pelling need to pass S. 1992. DEPARTMENT OF JUSTrICs,

CIVIL RiGwTs DIVISION,
Washington, D.C., July 17, 1981.

PERKINS WILSON, Esq.,
Assistant Attorney General, Supreme Court Building, 1101 East Broad Street, Rich-

mond, Va.
DEAR MR. WILSON: This is in reference to the reapportionment of the Virginia

Senate by Chapter 2, 1981 Acts of the General Assembly (Special Session), submitted
to the Attorney General pursuant to Section 5 of the Voting Rights Act of 1965, as
amended. Your submission was received on May 19, 1981.

We have given careful consideration to the materials you have submitted, as well
as information and comments of other interested parties and information contained
in other Department files. On the basis of our review, the Attorney General does
not interpose any objection to the Senate reapportionment except with respect to
the districts discussed below.

At the outset, we note that on May 7, 1971, the Attorney General found it neces-
sary to interpose an objection to the division line between Senate districts 5 and 6 in
the City of Norfolk. At that time the Department concluded that "It]he division of
Senate districts -5 and 6, which divides concentrations of Negro voters, appears con-
torted and does not conform to natural boundaries", while more natural boundaries
appeared feasible, which would have avoided such an adverse effect on the black
voting strength. As a result of that objection the 1971 legislation was amended to
relocate the boundary between districts 5 and 6 in such a way as to eliminate sub-
stantially the bifurcation of black concentrations in the city. As so modified, the
plan was precleared on August 13, 1971.

The precleared plan was not implemented because of the lack of accurate data
regarding the residence of Naval personnal. Instead, the federal court ordered an
interim plan combining districts 5, 6, and 7 into one multi-member district. That
plan was to stay in effect until the General Assembly enacted a single-member dis-
trict plan consistent with legal requirements. See Mahon v. Howell, 410 U.S. 315
(1973).

Our current analysis shows that one of the most striking elements of the plan
presently under submission is the similarity of its characteristics to those of the
plan objected to in 1971 insofar as districts 5 and 6 are concerned. Our inquiry has
revealed that the boundary between districts 5 and 6 in the 1981 plan cuts through
the black community in such a way that neither district has more than a 37-percent
black population. At the same time, our analysis shows that the Senate rejected an
alternative configuration which would have combined contiguous black neighbor-
hoods, producing a district in which black persons would have constituted a major-
ity. There is substantial information that this choice of district lines was made with
the full awareness and expectation that it would fragment the black electorate and
create two majority white districts.

In its consideration of the current plan, the Virginia Senate was aware that in
1971 the Attorney General had found it necessary to interpose an objection to the
then proposed configuration of districts 5 and 6 because those lines appeared unnec-
essarily to fragment concentrations of black voters, and that that objection had been
overcome by the reconstruction of those districts in a way which did not divide the
black concentration in the southern part of the city. The Commonwealth has pre-
sented no plausible non-racial justification for its choice of district lines in Norfolk,
strikingly similar to the unacceptable 1971 plan.

Under these circumstances I am unable to conclude, as I must under the Voting
Rights Act, that the presently proposed district lines within Norfolk were drawn
without any discriminatory racial purpose of effect. Accordingly, I must, on behalf
of the Attorney General, interpose an objection to Chapter 2, 1981 Acts of the Vir-
ginia General Assembly (Special Session) insofar as districts 5 and 6 of the plan are
concerned.

Of course, as provided by Section 5 of.the Voting Rights Act, you have the right to
seek a declaratory judgment from the United States District Court for the District
of Columbia that this change has neither the purpose nor the effect of denying or
abridging the right to vote on account of race, color or membership in a language
minority grou In addition, the Procedures for the Administration of section 5 (Sec-
tion 51.44, 46 Fed. Reg. 878) permit you to request the Attorney General to reconsid-
er the objection. However, until the objection is withdrawn or the judgment from
the District qf Columbia Court is obtained, the effect of the objection by the Attor-
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ney General is to make the reapportionment of the Virginia Senate legally unen-
forceable with respect to the districts in question.

To enable this Department to meet its responsibliity to enforce the Voting Rights
Act, please inform us within twenty days of your receipt of this letter of the course
of action the State of Virginia plans to take with respect to this matter. If you have
any questions concerning this letter, please feel free to call Carl W. Gabel (202-724=
7439), Director of the Section 5 Unit of the Voting Section.

Sincerely,
JAMES P. TURNER,

Acting Assistant Attorney General.

DEPARTMENT OF JUSTICE,
CIVIL RIGHTS DIVISION,

Washington, D.C, July 31, 1981.
PERKINS WILSON, Esq.,
Assistant Attorney General, Supreme Court Building, 1101 East Broad Street, Rich-

mond, Va. 23219
DEAR MR. WILSON: This is in reference to the reapportionment of the Virginia

House of Delegates by Chapter 5, 1981 Acts of the General Assembly (Special Ses-
sion), submitted to the Attorney General pursuant to Section 5 of the Voting Rights
Act of 1965, as amended. Your submission was completed on July 2, 1981. In accord-
ance with your request, this submission has been reviewed on an expedited basis.

Under Section 5, the Commonwealth of Virginia has the burden of proving that
its proposed reapportionment does not represent a retrogression in the position of
its black residents, and that the new plan was adopted without any racially discrim-
inatory purpose. See Beer v. United States, 425 U.S. 130 (1976). We have carefully
reviewed the material you submitted and for the most part find the proposed reap-
portionment plan to have neither the purpose nor effect of diluting or abridging the
voting rights of black citizens.

However, there is one general area where the proposed plan appears to dilute and
fragment black voting strength unneccesarily. According to the 1980 census the
southern part of the Commonwealth contains five contiguous rural counties with
black population majorities (Brunswick, Greensville, Sussex, Surry and Charles
City). The nearby City of Petersburg also has a majority black population of 61.09
percent. Under the pre-existing apportionment plan four of the five black majority
counties were grouped together with New Kent County to make up District 45,
which by 1980 census figui-es was 53.09 percent black. In the proposed plan each of
the five majority black counties is combined with one or more predominently white
counties in such a way that there is a black minority in each of the resulting dis-
tricts (Nos. 26, 27, 35, 41 and 46). We note that one of the resulting districts (No. 27),
which combines Nottaway, Dinwidie and Greensville Counties and Emporia City,
connected only be a two mile stretch of the Nottaway River, does not seem to
comply with the Commonwealth'E standard of compactness. Testimony prepared for
the pending lawsuits indicate tha; the legislature was aware that dispersing the ma-
jority black counties that were in former district 45 would necessary dilute the
voting strength of blacks in this area.

Similarly, the City of Peterburg is combined in the plan with the virtually all
white city of Colonial Heights resulting in a district (No. 28) which is 43.66 percent
black. This district was formed notwithstanding the fact that Colonial Heights had
historically been associated with Chesterfield County and, in fact, had been com-
bined under the 1971 plan with Chesterfield to form District No. 36 which, with a
population of 157,881, could have been continued as a viable three-member district
in the new plan. This latter approach was supported by representatives of the Colo-
nial Heights city government. Material submitted to us indicates there are a
number of options available that would not have the effect of diluting the voting
strength of the black citizens of Petersburg.

Accordingly, after careful consideration of the materials you have submitted, as
well as comments and information provided by other interested parties, I am unable
to conclude, as I must under the Voting Rights Act, that the submitted plan for the
reapportionment of the House of Delegates is free of any racially discriminatory
purpose or effect in the described area. For that reason, I must, on behalf of the_.
Attorney General, interpose an objection to Chapter 5 of the 1981 Acts of the Gener-
al Assembly of Virginia (Special Session) as it affects the district lines in the South-
side Petersburg area.
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Of course, as provided by Section 5 of the Voting Rights Act, you have the right to
seek a declaratory judgment from the United States District Court for the District
of Columbia that this change has neither the purpose nor the effect of denying or
abridging the right to vote on account of race, color or membership in a language
minority group. In addition, the Procedures for the Administration of Section 5 (Sec-
tion 51.44, 46 Fed. Reg. 878) permit you to request the Attorney General to reconsid-
er the objection. However, until the objection is withdrawn or the judgment from
the District of Columbia Court is obtained, the effect of the objection by the Attor-
ney General is to make the reapportionment of the Virgina House of Delegates le-
galy unenforceable with respect to the districts in question.

We are aware that there is a severe time problem if the Commonwealth is to hold
timely elections for the General Assembly. Please be assured that we stand ready to
do all we can to assure that any future review of such limited changes as may be
necessary to comply with the requirements of Section 5 is accomplished in the most
expeditious way possible. If you have any questions concerning this letter, please
feel free to call Carl W. Gabel (202-724-7439), Director of the Section 5 Unit of the
Voting Section.

Sincerely, WM. BRADFORD REYNOLDS,

Assistant Attorny General.
Senator HATCH. Senator East?
Senator EAST. Mayor, it's a pleasure to have you here this morn-

ing, and I appreciate your valuable testimony.
I will keep this short. In your race for mayor in Richmond-I'm

just inquiring as a matter of educating myself as a matter of infor-
mation-what is the electoral mechanism in Richmond for electing
a-mayor?

Mayor MARSH. Actually, we have a system where nine persons
are elected from districts to council, and then the council by major-
ity vote elects the mayor.

Senator EAST. All right.
Mayor MARSH. So I've been elected three times by a vote of at

least five of my peers, but I had to run for a seat in a district.
Senator EAST. So in effect what you have in Richmond, it strikes

me, is an example of where we could be headed on a nationwide
scale if this act goes through, because-am I not corect here-at-
large elections would be out. We would be back to district elections.
And it strikes me, mayor, that that could tend over a period of
time, ironically, to polarize racial attitudes because blacks would
only campaign in the black districts for the black votes, whites in
the white districts. There isn't any need to go elsewhere, and so
there isn't any building of consensus, isn't any need to harmonious-
ly work together in the political process to build a coalition.

I mean, with all due respect to you, I'm sure an outstanding
mayor, it means you really need only build your coalition with
blacks, that you can-it's just a sheer numbers game; you've got x
number of districts, and blacks represent a majority of those dis-
tricts, and blacks pick a black mayor.

If I'm not mistaken, I think in Richmond right now, certain
white groups are-contending their voting strength is being diluted.
I don't mean to get into pros or cons of that, and I may, of course,
not understand the implications of it.

I don't wish to overstate the case, but it strikes me that what you
are defending and what you represent, not because you are not an
outstanding person and doing an outstanding job, but it shows us
the road we're going to be going down, proportional representation,
single districts, no at-large elections, no building of consensus.
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That's a very fundamental alteration in democratic political
theory. As one Senator from the South, where obviously we have
this question of building a consensus, obviously Senators run in at-
large elections-it makes one sensitive to the broad base, to the
broad coalition you represent. You try to find those reasonable
points of agreement and consensus and what seems to bekractical
and realistic and constitutional.

We can't get away with just representing solely and exclusively a
particular clientele, be it racial or otherwise, and I'm not too sure
that doesn't produce a better form of democracy, in the long run,
than ensconcing a system that rewards a provincial single-district
representation which allows us to fragment and polarize possibly
on race, ethnic origin generally, conceivably ultimately even reli-
gious.

I mean, it has endless ramifications, and in terms of building
harmony in the great American melting pot, what about that?
What would be your reflection on it, since you've been right in the
center of this sort of problem?

Mayor MARSH. Senator, that's an excellent question, and I'm
very glad you asked that question, and it's a multifaceted question,
soTw-ld like to take a few moments to respond.

The reason why we have a ward system in Richmond is because
we were running at large up until we had the ward system.

I first was elected in 1966, and I ran at large, and I appealed to
.-all segments of the community. I got at least 30 or 40 pW .rcent of
the white vote. And we began to get more and more blacks t9 regis-
ter to vote because of the Voting Rights Act.

As our numbers grew, I became a part of coalitions with whites
to try to gain more influence in the government, and we ran as a
team, black and white, to get contro-5of the government from a
single-interest minority group, which was business establishment.

As we began to get close to five votes, three black and two white
or two black and three white, the whites then broke the rules of
the game, and they annexed some surrounding territory, and the
testimony was clear that the reason for the annexation was they
did not, quote, want the niggers to take over the city. And the
mayor made this statement to many people at that time as to his
intent.

So because of this, the Attorney General objected to-the annex-
ation or the timing of it. What happened was they compromised it
quickly to head off an election where they thought this group of
blacks and whites working together would take over the city.

We litigated the case for 6or 7 years, and from 1970 until 1977,
we had no elections. We were frozen in office. Finally, the Supreme
Court ruled that the city could keep the territory, but because of
the discrimination which had been proven in many courts, it had
to go to the district system.

Now, we've had district elections since, and I find myself still
trying to build the consensus that-7I was trying to build in the at-

-large elections. We're doing it from districts, but every mayor in
this country knows that if his city is going to survive, he's got to
build coalitions with the business community, because the private
sector is where the resources are to save cities.



469

-The legislature has the power to kill a city, to choke it off, or to
give it the authority to tax to save itself. We have to build coali-
tions to save our cities, and we have the need for consensus that
you're talking about just as badly as we needed it before.

What Richmond is all about is living proof that you have to
comply with the rules of the game, and if you cheat and get caught
cheatingthen there are laws that Congress has passed to deal with
that and there are courts that will enforce those laws.

Now, I would suggest that the Richmond case is a good example
of why the Voting Rights Act should not be weakened, because
were it not for the Voting Rights Act, this would have been a trav-
esty of one of the fundamental principles of America, the promise
of America, that race will not be a barrier to participating in the
political process.

So I don't think Richmond is an example of why we don't need a
strong act.

The other point you raised is-
Senator HATCH. While you're on that point, Mayor, who was the

prior'mayor who made that-statement?
Mayor MARSH. A gentleman named Phillip Bagley.
Senator HATCH. Egley?
Mayor MARSH. Bagley. He was the mayor at the time who negoti-

ated this compromise with the county, and during these negotia-
tions he gave up valuable land, which I wish I had now.

Senator HATCH. Sure thing. He made the statement, "The reason
we don't want annexation is that we don't want niggers to take
over our city".

Mayor MARSH. Right. And he said other statements-"We don't
want another Washington, D.C.," and other statements. It was
clear that the reason for the annexation's compromise was to avoid
this coalition of blacks and whites working in harmony to gain in-
fluence in the city.

Senator EAST. But there my point would be, Mayor, you are sug-
gesting that kind of talk would clearly indicate intent.

Mayor MARSH. Right.
Senator EAST. But, now, we're talking about an effects results

test, so that let's say no intent could be shown of that kind of un-
called-for and inflammatory language. Let's say that, just hypo-
thetically speaking, under this section 2, the city of Richmond de-
cided to annex an area having to do with increasing its tax base as
a corollary to that-not any intent, but as a corollary-it dimin-
ished white or black voting strength, one way or the other. Immedi-
ately under section 2, you have a civil rights problem, voting rights
problem, because you simply look at the effect; you don't look at
intent.

Now, you're offering a classic case of intent, intent to do some-
thing deliberately for the sole and overriding purpose of racial dis-
crimination. I don't think that's the issue before us, because that's
an agreed-upon proposition.

We're talking about a law that no longer would look for testimo-
ny of that kind. And, by the way, that's a good way of showing you
can prove intent.

Mayor MARSH. That's a rare situation, extremely rare.
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Senator EAST. Well, in any case, be that as it may, you, out of
your own mouth, have shown that you can prove intent, and you
did prove it in Richmond.

Mayor MARSH. It was a smoking gun. It was a smoking cannon.
[Laughter.]
Senator EAST. But, you see, what you're talking about now-

we're talking about a wholly different situation, where you don't
have to show any intent. You don't even have to look at the total
situation. You would simply say, "Is there an alteration, an effect
-of diminishing of white or black or any other racial minority voting
strength," and if you could show that ipso facto, it is concluded,
under the currently proposed legislation, that people are being dis-
criminated against for voting purposes on the basis of race, which
simply is not true.

Mayor MARSH. No, sir, I respectfully disagree, and I think that
that's a good question, because we need to clarify what this section
would mean.

I do not interpret this section as asking for an effects test, rather
a results test, going back to the standard we had before Mobile,
that you have to have more than just the effect. The Supreme
Court specifically said that just having a disproportionate number
of legislative seats was not enough.

And the plaintiff's burden-now the plaintiff is the person who is
challenging the law-the plaintiff's burden is to produce evidence
to support findings that the political process leading to the election
was not equally open to participation by the groups in question,
that its members had less opportunity than the other groups to
participate in the political process and to elect. the legislators of
their choice.

In many cases in Richmond, blacks have voted to elect whites,
rejecting other blacks, and so what we ara asking for is not propor-
tional representation by this amendment, but the right of minority
people, black citizens of this country, to elect the representatives of
their choice, and to prove in court, under the new standard, they
would have to meet a burden of showing that they were denied
equal opportunity to participate in the political process.

I think it's fair and reasonable. It's not a tremendous burden,
and I think that this amendment should be supported, and should
not be tampered with.

Senator EAST. Maybe this is the focus, then, and this is a funda-
mental point of disagreement, but as Professor Gross, who has just
testified, and Congressman Hyde-granted, they are on the other
side on this point, but obviously I think our chairman is #lluding to
it-as a practical matter, when it comes to interpreting and imple-
menting section 2, though the supporters of it say to the contrary, N

the practical effect is going to be, in the real world of law and ap-
plication, proportional application, period. Though they disclaim
that, as a practical matter of reading that language and interpret-
i-g it and applying it, that's going to be the result.

And if that is-and obviously we've had some very expert politi-
cal and constitutional testimony saying it is-that is a fundamental
constitutional alteration in the American system of voting, and
that's what we have. At least I'm deeply concerned about it, and I
don't mean to speak for the distinguished Chairman, but I think
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that's what anguishes him. When such well-intentioned people can
disagree over what it means, we'd better get it clarified.

Mayor MARSH. I agree with you, Senator, and that's one issue
where I'm in agreement with you and the chairman and Congress-
man Hyde. I do not want proportional representation to be a
requirement of the law. I find that abhorrent to what the law is
supposed to mean, and I think maybe it can be clarified by simply
putting the clear language in the legislative history.

But I think it is important that the people who pass this bill rec-
ognize that we are a long ways from reaching the results that Con-
gress intended to reach in establishing the Voting Rights Act. It's
not enough to come 5 percent of the way. We have to get blacks
registered to vote to make this American system work.

And even if they are registered, the dilution issue is very impor-
tant to get meaningful participation, and to do this, we're going to
have to have a strong law to prevent the temptation-the existence
of the Voting Rights Act for the past few years has prevented a tre-
mendous-the deterrent effect of that act has prevented many,
many opportunities for discrimination, and if it's weakened in the
least during this extension fight, it will mean that there will be
hundreds and thousands of cases of litigation, there will be situa-
tions of discrimination which will not be brought to the attention
of the court, and the very essence of our American system will be
destroyed by persons who would discriminate against minorities.

And this is a real problem. It's going to exist for many, many
years, and J would hope that this committee would not do anything
to weaken this provision of the bill.

But we are not asking for proportional representation, but we
are asking for this amendment to make sure that we can go back
to the standard that we've had over the years.

Let me mention one problem. This case was in litigation 5 or 6 or
7 years. It was very expensive to litigate by the plaintiffs, and even
when the Supreme Court finally ruled, they approved a plan that
was a compromise plan, and so it's important to understand that
under these pre-Bolden rules, it's going to be tough, that only- a few
cases are going to get to the courts. I mean, we're not going to have
a revolutionary change if we go back to what we had.

But what some people are proposing is that we stop the slow,
steady progress that we've been making for the past 10 or 15 years,
and I say that would be a disaster. It will be a disaster for the
country if we let that happen.

Senator EAST. Well, if you want to avoid proportional representa-
tion, which you say you detest, it occurs to me the only way you
can do it in section 2 is to get rid of the effects test, because the
effects test automatically, I submit, is going to give you proportion-
al representation.

The only way you can avoid proportional representation, which
you deplore, equally as the rest of us, is to have an intent test. You
have to show the intent to discriminate on the basis of race in
some alteration of the electoral process, and that's one of the great
tenets of tort law, as Professor Gross-has said, of the criminal law,
and I consider that a radical change just on that matter of intent.

But, back to proportional representation, to me you've got to fish
or cut bait. If you don't like proportional representation, you have
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to go for intent. If you're going to go for effects test, you're going to
have to live with the logic of your reasoning, proportional represen-
tation, and, again, I submit that's contrary to a number of funda-
mental tenets of democratic political theory in this country, and
it's going to send us down the road of proportional representation
throughout the United States.

Mayor MARSH. Senator, I appreciate your concern, and I know
we all want to reach the day where race will not be a factor in the
political process, that whites will be electing blacks and blacks will
be electing whites, which is happening on some occasions in this
country, and we want that to be the standard.

We are going through a period of dealing with a history where
there has been discrimination against blacks in this country, and
we are still in that period; and while we are trying to protect the
rights of black citizens to-vote, it's very important that no law be
passed that will stop this effort.

I guess from the point of view of minority, when you ask for the
right to participate in the political process, what you're asking for
is a right to subject yourself to the will of the majority, anyway, so
when you get elected in most situations, you're trying to convince
the minority persons that they should go along with your political
point of view.

So it's very important that as you try to get yourself in a position
to be a minority, to persuade the majority to go along with your
point of view, you should not be frustrated in that effort. In Virgin-
ia, we have 1 black in 40 members of the Senate, 4 blacks in 100 in
the House, even though we're 20 percent of the population. We
have to fight and scrap to get those persons elected.

And if you pass a bill that would frustrate us from getting that 1
black, or those 4 blacks out of 100, and 1 out of 40, then you are
further frustrating the political process, and I know you wouldn't
want to do that, but I'm just trying to say that what we're asking
for is an opportunity to use our minority status effectively, and
that's not asking for a lot.

So I really think we need to be careful in not turning back the
clock, and we want to go back to what we had before the Bolden
decision, because the way the Bolden decision is being interpreted,
it's being interpreted as requiring an intent requirement, which we
don't believe as lawyers that wecan meet. It s not a question of
winning a case or losing a case; it's a question of breathing life into
the promise that voting rights will mean something.

Senator EAST. Well, as always in the law, in the tort law and in
the criminal law, if one cannot show intent, as Chairman Hatch
has said, one doesn't have a case, and that's the way it ought to be.
I think to cave in on that one would get us into a fascinating area
of Anglo-American law and one of the fundamental tenets of our
law.

All of a sudden we're being told by distinguished lawyers-for ex-
ample, the ACLU-we ought to get rid of intent as a qualification
in determining tort or criminal liability. I'm appalled that the
ACLU, for example, of all people, would say that.

We look at collectivities, we look at results, we look at vague
things of this kind, and intent gets trampled underfoot. What hap-
pens to the great idea of accountability, wrongdoing based upon in-



473

tention to violate some fundamental premise of statutory constitu-
tional law?

Again, I don't wish to get too long winded here, but when I hear
that one batted around, "We can't prove intent, we can't prove our
case; therefore, please skew the law so we don't have to prove any-
thing." You know, criminal lawyers can come in here and want the
law skewed their way. Prosecutors come in and want it skewed
their way. I begin to think we're being double-teamed here, depend-
ing on whether lawyers are representing this side or that.

But our responsibility is just to develop a law that does what?
That guarantees the right of individual Americans, irrespective of
race, to register and vote, period.

Mayor MARSH. I understand.
Senator EAST. But to guarantee results? No. We're going to have

to leave that to the world of coalition building out in democratic
politics. That's what Mayor Bradley is going to have to do in Cali-
fornia, and he'll probably do a very good job of it.

I-think this would tend to localize, fragment, and polarize, and
probably in the long run adversely affect black elections in this
country, who would be better encouraged to get out into the broad
mainstream of the electoral process, as Mayor Bradley is going to
do, and build those coalitions, Mexicans, blacks, whites, et cetera.
And that's where American politics is at its best.

Mayor MARSH. Well, you've raised a good point, Senator, and I
would like to respond briefly.

There are several problems with proving intent, which I think
we need to recognize. There is a body of law, a substantial body of
law, building up that the motives of legislators in enacting their
bills are not material, and the Supreme Court mentioned this in
the Arlington Heights case, and if this is substantiated, then even
if you are lucky enough to overhear the conversation which would
be the smoking gun, or you're lucky enough to find a Governor
Askew, who has the courage to come out and say what people told
him, it might be ruled out of order because it's immaterial. I think
there are real problems with using a criminal law standard in this
area of protecting something as vital as the right to vote.

And I think that what the White v. Regester standard would do is
not just-when I say results test, it's not just looking at the results;
it's looknig at the totality of the circumstances, and the results
would be one of the criteria, but the main thing is there would
have to be a showing that there was a denial of equal opportunity
to participate that has to be shown in the test.

And I would invite the-committee to go back and read those
cases, the pre-Bolden cases, and look at the tough standards that
the courts require, and I think if you read those standards, the con-
cerns you've had here today would be alleviated. If you look at
those standards carefully, I think you would be reassured that the
courts are going to protect the rights.

Someone mentioned that representatives from these little ham-
lets and villages couldn't be here and couldn't get here to this hear-
ing. Let me assure you that the attorneys general of the various
States and the Senators and Congressmen from the various States
do have the resources to get here, and if there were countervailing
arguments, they would be presented here.

93-758 0 - 83 -- 31
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The problem is that the Voting Rights Act has not been the prob-
lem that it's been put up to be. The Voting Rights Act has not frus-
trated the American process; it's made it better.

Senator HATCH. Mayor, nobody is disagreeing with that. I think I
set the tone at the beginning of these hearings, and I think every-
body here feels that the Voting Rights Act should be extended. The
question really is with the proposed changes in section 2.

And I might point out that, other than Richmond, every other
city of any consequence-or size-in Virginia is an at-large jurisdic-
tion. This is true of Alexandria, Chesapeake, Hampton, Newport
News, Portsmouth, Roanoke, or Virginia Beach, they're all at-large
jursidictions. Should this pass, every one of those at-large jurisdic-
tions is going to be attacked, and there is no use kidding about it.

And I might also point out that in your statement you were
citing the figures in Virginia to show the differential between
white and black registration to vote. Now, I think, if I recall cor-
rectly,-your figures were 65.4 percent of the whites are registered
and 49.7 percent of the blacks.

Mayor MARSH. Voting age.
Senator HATCH. I don't think that proves anything, because I

don't think that creates any inference of difficulties in actually reg-
istering to vote.

Let me give you a gbod illustration In Massachusetts, it shows
an even greater differential of whites to blacks. In-Massachusetts,
the white registration is 73.4 percent and black registration is 43.6.
I think you can use statistics, but I don't believe that they conclu-
sively prove anything.

I think the Voting Rights Act is working well at getting people
to register to vote, and have the right to register and vote. That
was what it was established for, and to overcome these extraordi-
nary approaches that literally were foreclosing blacks from the
polling place, and from participation in our representative repub-
lic. That's no longer true. Every witness has agreed that those ex-
traordinary conditions no longer are there.

That's why I am so concerned about section 2.
Mayor MARSH. Senator, let me respond. I don't pretend to be an

expert on Massachusetts. I've been to Boston a few times. I might
suggest that there probably are some problems of discrimination in
Massachusetts, as well as Virginia, but I do know about Virginia,
and my statement is replete--

Senator HATCH. But there's a difference between discrimination
under the civi! rights laws and the effect of the Voting Rights Act
in ending discrimination with regard to the right to register and
vote. Now, that's what this discussion is all about.

Mayor MARSH. Right.
Senator HATCH. I think there is discrimination in probably every

State in the Union, more or less.
Mayor MARSH. The' only point I was making is we have a unique

history in Virginia where we had the constitutional convention in
1902, which disenfranchised blacks widespread, eliminated 90 per-
cent of the blacks who were registered to vote openly. They de-
clared that was their purpose.

Senator HATCH. I ,understand that.
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Mayor MARSH. And up until 1965 we had a poll tax, we had all
kinds of--

Senator HATCH. There is no question with that assertion, and ev-
erybody agrees that should all be wiped Out and that the Voting
Rights Act should be extended to insure that that never happens
again. That isn't the issue.

The issue is really whether section 2 has been given adequate
consideration in the House, and the answer to that is absolutely
not. I don't see how anybody could disagree with that. And, second,
are we going to give it adequate consideration here, when we look
at it and the possible results or effects of that particular enactment
in the House bill and how it will affect every municipality, county,
and State in this Government.

Mayor MAR§H. I share your concern, Senator. I would simply say
that what the amendment to section 2 would do, in my judgment,
is not what some of the Senators seem to think it would do. I be-
lieve the amendment would only restore us back to the White v.
Regester standard, the standard followed by the Supreme Court
prior to Bolden, and I do not believe that result would be harmful.
t's clear, the requirements are spelled out, and I think that's

much safer than aniy other approach, and I think if you read those
cases carefully, you will see that there are safeguards there to pre-
vent the proportional representation concern that you have.

Senator HATCH. We'll certainly do that. I do disagree that there
was any different standard other than Mobile in the past. But be
that as it may, that's your opinion, and we'll certainly take note of
that, and I'll try to reread some of these cases.

Thank you for coming. We have two more witnesses to go, but we
appreciate your testimony.

Were you done, Senator East? I'm sorry.
Senator EAST. I would just like to thank the mayor for coming.
Thank you.
Senator HATCH. Oh, I'm sorry, I didn't mean to cut you off.
Senator EAST. No, that's fine. I had more than my opportunity to

talk. Thank you.
Thank ou Mayor.
Mayor MARSH. Thank the committee for giving me the chance to

appear.
Senator HATCH. Thank you, Mayor. We appreciate your taking

time to testify before this committee today.
Our next witness will be the distinguished Representative from

Richmond, Va., Representative Thomas Bliley. Representative
Bliley was formerly mayor of Richmond himself, and I understand
that he served a considerable length of time in that position, not
all of which was your own doing, because you were kept on by the
courts for an additional 4 years.

Mr. BLL Y. Five.
Senator HATCH. An additional 5 years, excuse me.
Mr. BuL Y. Thank you very much, Mr. Chairman, Senator East.
Senator HATCH. We re glad to have you here.
Congressman, we're trying to keep everybody down to 10 min-

utes. I ve been totally unsuccessful today. In the next hearing, I am
hopefully going to be more successful. If you can summarize, we'd
appreciate it. We'll put your full statement in the record.
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I'm running out of time. I have to leave in no less than probably
20 minutes, and I have another witness after you, but we don t
want to-

Mr. BuLEY. I won't be 10 minutes, I don't think.
Senator HATCH. That will be fine. I don't want to stop you from

making your full statement.
Mr. BuLEY. Thank you. Thank you, Mr. Chairman.

STATEMENT OF HON. THOMAS J. BLILEY, JR., A U.S.
REPRESENTATIVE, COMMONWEALTH OF VIRGINIA

Mr. BumEy. I appreciate your allowing me the opportunity to tes-
tify before you today I regret that I couldn't be present for the tes-
timony presented early today, and I hope to have the opportunity
to review it.

By some calculations, the debate over the extension of the 1965
Voting Rights Act culminated a few months ago when the House
considered H.R. 3112, which was to have extended the act, as it is
now written, for another decade.

While opinions may differ on the need for extension-and they-
do vary widely-the focus of the extension debate has been on the
Voting Rights Act as is. Is it still necessary? Or has it outlived its
usefulness?

I have serious concerns with the House-passed version of this ex-
tension because it deviates from simple extension. It is not a simple
extension of the act, nor even as the act has been twice amended.

Section 2 of H.R. 3112 has changed the Voting Rights Act in such
a manner as to alter its entire substance. Under the guise of exten-
sion, dramatic changes have been slipped through the House.

The 1965 Voting Rights Act and subsequent extensions prohibit-
ed acts which deny or abridge the right to vote, yet the House bill
before you prohibits acts which result in a denial or abridgement of
the right to vote.

With that, I'm going to summarize my remarks, Mr. Chairman,
and then avail myself for questions.

There was nothing spelled out in the House bill in 3112 to define
what constitutes effects of discrimination, yet the proponents of
that amendment said that the reason for it was that there was
nothing in the previous language to spell out what intent was.

Well, here we have it left up to the courts, and it surely will be
tested in the courts often to determine what it means.

Now, you've heard testimony to say7, "Well, it doesn't mean a
quota system. It doesn't mean this.' But that's left up to the
courts.

In 1965, I stipulate to you, it didn't mean annexations were cov-
ered by the Voting Rights Act. Indeed, it wasn't until 1971 in Per-
kins v. Mathews that annexations were covered, or it was definitely
decided that they were covered. And I stipulate to you, if this lan-
guage comes in, the scenario that you presented earlier to the
mayor about going into court could very well and probably willhappen.indeed, last week it was announced in Virginia, at the city of

Hopewell, which is a few miles south of Richmond, not in my dis-
trict, but that the ACLU was moving into court to challenge the
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election of members of the city council there in Hopewell, because
they're elected at large and the minority population is 20 percent,
and there hasn't been a minority member elected, therefore,
they're going to ask the court to throw the case out.

Now, you tell me if effects were in that law today that it
wouldn't be a prima facie case.

Senator HATCH. It would be a prima facie case, in my opinion.
Mr. BLILEY. And to say just because the minority is only 20 per-

cent, that's the only reason that they haven't had a successful elec-
tion, is wrong, because to the west of Hopewell and to the west of
Richmond is the city of Roanoke.

Senator HATCH. Could I add one other thought? It would be
simply more than a prima facie case, because what would you
rebut it with? Tell me one thing you could rebut it with.

Mr. BLILEY. Not being a lawyer, I couldn't tell you the first, but
I'm sure the lawyers would have a very difficult time, though I am
sure for the proper consideration they would be glad to take the
case on. [Laughter.]

Senator HATCH. You may have summed up the legal profession
pretty well. [Laughter.]

Mr. BLILEY. I paid them a lot when I was mayor. I had them all
employed in Richmond, either fighting me or defending me, one or
the other.

[Laughter.]
Mr. BLILEY. But to get back to the point I was about to make, in

the city of Roanoke the minority population is 22 percent, and the
registered voting percentage is a little less than 22 percent. Yet the
mayor of Roanoke, elected at large, is minority, and the vice mayor
of Roanoke is minority.

So to say that in Virginia, if you have at-large elections it auto-
matically discriminates is wrong. In the city of Richmond today,
you have five members of the General Assembly elected at large.
Two are minority, and we would have the third, who happened to
be running as a Republican and did not receive the endorsement of
the black political organization. Had he received it, he would have
won. We'd have a majority at large.

So that doesn't automatically establish a case, but the point is, if
you leave it effects, as is 3112, and not restore it to the original lan-
guage of intent, you're going to have quota systems set up through-
out much of this country that's covered by this act.

And with that, I will stop and be happy to try to answer any
questions.

Senator HATCH. Thank you so much.
[The prepared statement of Hon. Thomas J. Bliley, Jr., follows:]
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PIEPm STATeiNT oF HoN, THOMAS J. BLiLEY, JR.

THANK YOU MR. CHAIRMAN, MEMBERS OF THE COMMITTEE. I APPRECIATE

YOUR ALLOWING ME TO TESTIFY BEFORE YOU TODAY. I REGRET THAT I COULD

HOT BE PRESENT FOR TESTIMONY PRESENTED EARLIER-TODAY. I HOPE TO HAVE

THE OPPORTUNITY TO REVIEW IT SOON.

BY SOME CALCULATIONS, THE DEBATE OVER EXTENSION OF THE 1965

VOTING RIGHTS ACT CULMINATED A FEW MONTHS AGO WHEN THE HOUSE

CONSIDERED H. R. 3112, WHICH WAS TO HAVE EXTENDED IHE ACT, AS IT IS

NOW WRITTEN, FOR ANOTHER DECADE.

WHILE OPINIONS MAY DIFFER ON THE NEED FOR EXTENSION, AND THEY

DO VARY WIDELY, THE FOCUS OF THE EXTENSION DEBATE HAS BEEN ON THE

VOTING RIGHTS ACT AS IS: IS IT STILL NECESSARY? OR HAS IT OUTLIVED

ITS USEFULNESS?

I- HAVE SERIOUS CONCERNS WITH THE HOUSE-PASSED VERSION OF THIS

EXTENSIOH BECAUSE IT DEVIATES FROM SIMPLE EXTENSION. IT IS NOT A

SIMPLE EXTENSION OF THE 1965 ACT, NOR EVEN OF THE ACT AS AMENDED

TWICE SINCE.

SECTION TWO OF H. R. 3112 HAS CHANGED THE VOTING RIGHTS ACT

IN SUCH A MANNER AS TO ALTER ITS ENTIRE SUBSTANCE. UNDER THE GUISE

OF EXTENSION, DRAMATIC CHANGES HAVE BEEN SLIPPED THROUGH THE HOUSE.

THE 1965 VOTING RIGHTS ACT, AND SUBSEQUENT EXTENSIONS, PROHIBITED

ACTS WHICH "DENY OR ABRIDGED THE RIGHT TO VOTE, YET THE HOUSE BILL

BEFORE YOU PROHIBITS ACTS "WHICH RESULT IN A DENIAL OR ABRIDGEMENT OF"

THE RIGHT TO VOTE. IN OTHER WORDS, H. R. 3112 CHANGES THE VOTING
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RIGHTS ACT FROM ITS PRESENT FOCUS ON INTENTIONAL ACTS TO PROHIBIT

ANY LAW OR ACTION WHICH HAS THE EFFECT OF DISCRIMINATION, REGARDLESS

OF ANY OTHER PURPOSE OR UTILITY,

MY EXPERIENCE AS MAYOR OF THE CITY OF RICHMOND, VIRGINIA, SHOWS

THE FALLACY OF CHANGING INTENT TO EFFECT.

WHEN I WAS ELECTED MAYOR OF RICHMOND IN 1970, IT WAS NOT GENERALLY

ACCEPTED THAT THE ACT COVERED ANNEXATIONS. INDEED, IT WAS NOT UNTIL

THE SUPREME COURT DECIDED PERKINS v. MAIIHEWS IN JANUARY, 1971, THAT

IT WAS ESTABLISHED THAT ANNEXATIONS WERE COVERED. BECAUSE VIRGINIA

CITIES AND COUNTIES ARE COMPLETELY INDEPENDENT OF ONE ANOTHER, THE ONLY

WAY A CITY CAN EXPAND ITS REVENUE BASE IS THROUGH ANNEXATION OF

COUNTIES. RICHMOND HAS USED THIS PROCEDURE NEARLY A DOZEN TIMES IN HER

HISTORY, AND IN 1969 ANNEXED APPROXIMATELY 23 SQUARE MILES OF

NEIGHBORING CHESTERFIELD COUNTY, THE FOLLOWING MAY, A COUNCILMANIC

ELECTION WAS HELD WITH BOTH OLD AND NEW RESIDENTS VOTING. FOLLOWING

PERKINS v. MATTHEWS IN 1971, RICHMOND WAS REQUIRED TO SUBMIT ITS NEW

ELECTORAL PLAN TO THE JUSTICE DEPARTMENT UNDER SECTION FIVE PRE-CLEARANCE.

AT THAT TIME, RICHMOND HAD HER FIRST AND ONLY OBJECTION INTERPOSED

AGAINST HER, AND THE JUSTICE DEPARTMENT DIRECTED RICHMOND TO GO FROM

AT-LARGE TO WARD SYSTEM ELECTIONS. RICHMOND OBJECTED, FOR IN THAT

VERY SAME YEAR, THE JUSTICE DEPARTMENT APPROVED A PLAN FOR ELECTING

FIVE DELEGATES TO THE GENERAL ASSEMBLY FROM RICHMOND,7AT LARGE, AS WELL

AS A FLOATER SEAT FOR ALL OF RICHMOND AND AN ADJOINING COUNTY.

WITH THIS MATTER UNSETTLED, THE JUSTICE DEPARTMENT ENJOINED THE

CITY FROM HOLDING ANY ELECTIONS, THEREBY BLOCKING AN ELECTION SCHEDULED
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FOR MAY, 1972. FOR THE NEXT FIVE YEARS, UNTIL THE SUIT WAS SETTLED

IN 1977, THE CITIZENS OF RICHMOND DID INDEED HAVE THEIR RIGHTS TO

VOTE DENIED. FOR SEVEN YEARS RICHMONDERS WERE PREVENTED, NOT BY THE

STATE, NOR BY THE CITY, BUT BY THE JUSTICE DEPARTMENT IN WASHINGTON

FROM EXERCISING THE VERY RIGHTS THE JUSTICE DEPARTMENT CLAIMED IT

WAS SO DILIGENTLY PROTECTING.

AND IT IS VITALLY IMPORTANT TO'UNDERSTAND THE OUTCOME OF THIS

ACTION THAT KEPT VOTERS FROM GOING TO THE POLLS FOR MORE THAN HALF

A DECADE. IN THE SUPREME COURT OPINION OF THIS CASE, FOR THE SUPREME

COURT IS WHERE THE 14ATTER CAME TO REST FIVE YEARS LATER, IT WAS RULED

THAT THE ANNEXATION HAD NOTHING TO DO WITH RACE, BUT WAS INDEED

ECONOMICALLY MOTIVATED.

THE IMPLICATIONS OF THIS SEVEN YEAR STRUGGLE ARE CLEAR: INTENT

TO DISCRIMINATE WAS NEVER PRESENT. YET, TO AVOID PROLONGED AND EXPENSIVE

OUT-OF-STATE LITIGATION AND TO ALLOW HER CITIZENS TO VOTE AGAIN,

RICHMOND WAS FORCED TO ABANDON AT-LARGE ELECTIONS, WHICH HAD RECEIVED

OVERWHELMING SUPPORT IN A PREVIOUS REFERENDUM, AND CAPITULATE TO A

BUREAUCRACY WHOSE DEDICATION TO RICHMOND VOTING RIGHTS WAS AT BEST DUBIOUSi

IN THE CASE OF MOBILE VERSUS BOLDEN, THE LANGUAGE OF SECTION TWO

OF THE VOTING RIGHTS ACT WAS CLARIFIED TO INDICATE THAT PROOF OF

INTENT TO DISCRIMINATE WAS NECESSARY TO SUSTAIN AN OBJECTION TO AN

ELECTORAL PRACTICE. THE COURT IN THIS CASE, WROTE THAT SECTION TWO

WAS, IN PRACTICE, A REITERATION OF THE FOURTEENTH AND FIFTEENTH

AMENDMENTS. IN 1981 THE SUPREME COURT CONCURRED IN THE LOWER COURTS

FINDINGS.
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MANY OF YOU, IN FACT, EVERY CONGRESSMAN AND SENATOR, HAS BEEN

PETITIONED NOT TO ACCEPT ANY AMENDMENTS TO THE VOTING RIGHTS ACT.

SO-CALLED CIVIL RIGHTS GROUPS NATIONWIDE DECRY ALL AMENDMENTS TO THE

1965 ACT AS CRIPPLING, WEAKENING THE VERY BASIS OF VOTER PROTECTIONS.

YET WHY SHOULD THESE GROUPS OR ANYONE ELSE SUPPORT THE HOUSE

JUDICIARY COMMITTEE'S AMENDMENT? WHAT DOES IT DO TO THE ORIGINAL

ACT?

WHAT THE HOUSE BILL DOES IS SUBSTITUTE EFFECT FOR INTENT. ITS

IMPLICATIONS ARE FOR GUARANTEED PROPORTIONAL REPRESENTATION -- THE

BASIS OF AN ELECTORAL QUOTA SYSTEM. THIS COMMITTEE AMENDMENT, REVERSING

THE WISDOM OF NOT ONLY THE MOBILE CASE BUT ALSO THE ACT ITSELF AS

ORIGINALLY WORDED, DEFIES A BASIC TENET OF OUR SYSTEM OF GOVERNMENT.

AND THAT IS, GOVERNMENT BY CONSENT OF THE GOVERNED. THIS LEGISLATION

PRESUMES THAT ALL AT-LARGE ELECTIONS ARE DISCRIMINATORY. THIS

LEGISLATION STRIPS THE VOTERS OF A COVERED JURISDICTION OF THE POWER

AND THE RIGHT TO DECIDE HOW THEY WISH TO BE GOVERNED.

WHILE THE BURDEN OF PROOF IS CHANGED FROM INTENT TO EFFECT, IT IS

NOT ACCOMPANIED BY A DEFINITION OF "EFFECT," NOR BY ANY STANDARD FOR

DETERMINING SUCH EFFECT. YET WHEN THE BILL WAS INTRODUCED CONTAINING

THIS CHANGE, ITS PROPONENTS DECLARED THAT IT WAS NECESSARY BECAUSE

THERE WAS NO CLEARLY ARTICULATED STANDARD FOR PROOF OF INTENT TO

DISCRIMINATE. YET THESE PROPONENTS OF CHANGE HAVE BLATANTLY SIDE-

STEPPED FORMULATING A CLEAR STANDARD OF EFFECT.

UNDER THIS CHANGE, BY MY CALCULATIONS AND ACCORDING TO THE

LIBRARY OF CONGRESS' AMERICAN LAW CENTER, LITIGATION WOULD
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UNDOUBTEDLY INCREASE UNTIL A CLEAR STANDARD IS ESTABLISHED, LEAVING

THE COURTS FREE TO EXERCISE THEIR WILLS THROUGH INTERPRETATION OF THIS

NEW LAW. AND THAT WILL LIES NOT HERE IN THE CONGRESS BUT INITIALLY

WITH THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA. THAT COURT OR ANY

COURT COULD REQUIRE THAT THE RACIAL COMPOSITION OF A GOVERNING BODY

EXACTLY REFLECT THE RACIAL COMPOSITION OF THE COMMUNITY. TITLE TWO

OF THIS BILL LAYS PRECISELY SUCH A GROUNDWORK. AT THIS POINT I WOULD

LIKE TO ENTER INTO THE HEARING RECORD THE REPORT I REFERRED TO EARLIER.

WHEN H. R. 3112 WAS CONSIDERED IN THE HOUSE, I OFFERED AN AMENDMENT

TO PRESERVE THE VOTING RIGHTS ACT AS ORIGINALLY WRITTEN AND SUBSEQUENTLY

INTERPRETED BY THE SUPREME COURT. I URGE YOU NOW TO REJECT THIS

PROVISION OF THE HOUSE LEGISLATION. I AM PLEASED TO READ IN THIS

MORNING'S WALL STREET JOURNAL THAT THERE ARE OTHERS WHO FEEL THE SAME

WAY.

AGAIN, MR. CHAIRMAN, GENTLEMEN, THANK YOU FOR INVITING ME. I

WILLCERTAINLY BE HAPPY TO ANSWER ANY QUESTIONS.
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ANALYSIS OF TITLE II OF H.R. 3112, 97th CONGRESS, WHICH WOULD
AMEND SECTION 2 OF THE VOTING RIGHTS ACT

Title II of H.R. 3112, 97th Congress, would amend section 2 of the Voting

Rights Act, 42 U.S.C. 5 1971f by striking out "to deny o* abridge" and inserting

in lieu "in a manner which results in a denial or-abridgement of." The amended

section would then read:

No voting qualification or prerequisite to voting, or-
standard, practice, or procedure shall be imposed or applied
by any State or political subdivision in a manner which results
in a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color, or in
contravention of the guarantees set forth in section
1973b (f)(2) of this title.

No accompanying statement by Congressman Rodino, the sponsor of the bill, was

found in the Congressional Record on the date of its introduction, April 7,

1981, but Senator Kathias stated at 127 Cong. Rec. S 3540 (daily ed. April 7,

1981), that the purpose of section 2 of his S. 895, whose language is identical to

H.R. 3112, is to:

amendd section 2 of the act to clarify the burden of
proof in voting discrimination cases and thus remove
the uncertainty caused by-the failure of the Supreme
Court to articulate a clear standard in City of Mobile
against Bolden.

At S 3542 of the same volume, Senator Kennedy, a cosponsor of S.895, stated:

Until the Supreme Court decision in Mobile against Bolden
last spring, a violation of section 2 would be established by
a variety of direct or indirect evidence concerning the
context, the nature, and the result of the practice in question.
This position had been unanimously supported by the Supreme
Court in White against Register in 1973. In Mobile, the
Court's plurality opinion suggested that direct proof of
explicit intent was a necessary element to establish a violation
of the Act. That, of course, is usually an impossible task.
Because of the absence of a clear standard for section 2
violations after the Bolden decision, it is important for
Congress to clarify this provision. We should expressly
restate the earlier understanding of Congress and the
courts that section 2 violations can be established by
direct or indirect evidence showing the discriminatory cir-
cumstances of the challenged practice.

City of Mobile v. Bolden, 446 U.S. 55 (1980), was brought by plaintiffs

alleging that Mobile, Alabama's, practice of electing itts City Comissioners

at-large unfairly diluted the voting strength of blacks in violation of section 2

of the Voting Rights Act and of the Fourteenth and Fifteenth Amendments. The

Court only briefly discussed section 2 of the Voting Rights Act, believing that

it merely reiterated the Fifteenth Amendment. At 60-61 the Court stated:

Although required by general principles of judicial
administration to do so ... , neither the District Court
nor the Court of Appeals addressed the complaint's statutory
claim -- that the Mobile electoral system viol-ates 1 -- f
the Voting Rights Act of 1965. Even a cursory examination
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of that claim, however, clearly discloses that it adds
nothing to the appellees' complaint... Assuming, for
present purposes, that there exists a private right of
action to enforce this statutory proviolon, it is apparent
that the language of 5 2 no more than elaborates upon that
of the Fifteenth Amendment, and the sparse legislative history
of 1 2 makes clear that Lirwas intended to have an effect no
different from that of the Fifteenth Amendment itself.

Section 2 was an uncontroversial provision in proposed
legislation whose other provisions engendered protracted
dispute. The House Report on the bill simply recited that
§ 2 "grants ... a right to be free from enactment or
enforcement of voting qualifications ... or practices which
.deny or abridge the right to vote on account of race or color."
H.R. Rep. No. 439, 89th Cong., let Seas., 23 (1965). See
also S. Rep. No. 162, 89th Cong., 1st Seas., p. 3, pp. 19-20
(1965). The view that this section simply restated the pro-
hibitions already contained In the Fifteenth Amendment vas
expressed without contradiction during the Senate hearings,
Senator Dirksen indicated at one point that all States,
whether or not covered by the preclearance provisions of
§ 5 of the proposed legislation, were prohibited from
discriminating against Negro voters by i 2, which he
termed "almost a rephrasing of the 15th [A)mendment."
Attorney General Katzenbach agreed. See Voting Rights:
Hearings on S. 1564 before the Senate Committee on the
Judiciary, 89th Cong., let Seas., p.l., p. 208 (1965).

In view of the section's language and its sparse but
clear legislative history, it is evident that thtstatutory provision adds nothing to the appellees' Fifteenth
Amendment claim. We turn, therefore, to a consideration
of the validity of the Judgment of the Court of Appeals
with respect to the Fifteenth Amendment.

A plurality of the Court went on to hold that Mobile's at-large electoral system

did not violate either the Fourteenth or Fifteenth Amendment because the plaintiffs

could not prove that the system was intended to result in racial discrimination.

The District Court and the Court of Appeals had found that blacks in Mobile were

able to register and vote without-hindrance; these lower courts had not found that

there was purposeful racial discrimination behind Mobile's at-large electoral system.

According to the Supreme Court, these lower courts erred in finding violations of

the Fourteenth and Fifteenth Amendments without also finding racially discriminatory

intent. The Supreme Court reversed the lower courts' decisions and remanded the

case for further proceedings.

Title II of H.R. 3112 would appear to attempt to do away with the racially

discriminatory intent requirement as a prerequisite for finding a voting require-

ment to be in violation of 42 U.S.C. 1 1973. Instead, for a voting requirement

to be illegal, it would be necessary to show only that the requirement was imposed

in a manner which resulted in denial of the right to vote because of race or color.

Thus, language of the bill seems to change the burden of proof from an intent

requirement to an effect requirement.
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It is very difficult to speculate as to what impact this language would

have on approval or disapproval of voting requirements by the courts. The

standard of proof is not provided for in the bill, and it would seem safe to

say that increased litigation would occur in this area until the courts have

laid down the standard of proof which oust be met in order to show that a voting

requirement has the effect of discrimination. Since the standard of proof is

not provided for in the bill, the courts would seem to be frfe to choose what they

feel is most appropriate. Ore such choir ..,h4pih - : t -4_ n hbe area of

redistricting and councilmanic elections is to require that the percentage of

racial representation on the governing body of a jurisdiction approximate the

racial mix of the citizens oi the jurisdiction. For example, If a jurisdiction

were to be 40% black and 60% white, the racial composition of its governing

body might be required to reflect these percentages.

However, it appears to be impossible to discuss with any certainty what

standard of proof the courts would establish for showing that a voting require-

ment has the effect of racial discrimination. The bill itself does not contain

the standard of proof which is to be applied, nor does the legislative history thus

far seem to indicate an applicable standard of proof. Thus, if Title II of H.R. 3112

is enacted, the courts likely would be called on to establish the standard

of proof which will be applied to determine whether there is a discriminatory

effect caused by a voting requirement.

Hichael V. Seltzinger
Legislative Attorney



486

Senator HATCH. There are one or two questions I would like to
ask that are kind of practical questions, and I think it's only fair to
say, your viewpoint seems very well reasoned to me. Why, then,
has the House voted as overwhelmingly as it has for this bill?

Mr. BLILEY. Well, I pushed the amendment on the floor. I offered
the amendment.

Senator HATCH. You offered the amendment, too?
Mr. BLILEY. To put it back to intent.
Senator HATCH. Yes.
Mr. BULEY. The majority of the House had been contacted, and I

talked with many of the members, and they had signed off by the
League of Women Voters and the civil rights organizations not to
accept any amendments, and they agreed to that in advance, with-
out ever hearing the amendments. They didn't consider any of
them, and didn't accept any of them.

Senator HATCH. It doesn't sound like a very representative ap-
proach, does it?

Mr. BLILEY. No, not to me, not this member.
When I went into this, I started out with the position that I was

against the extension of the act, because I had only been familiar
with Virginia, in which there hasn't been a single. claim of a
person being denied the right to register or vote, much less having
it sustained, to my knowledge, so I felt that it had served its pur-
pose.

But in reading the testimony and following the hearing, I
changed my mind. There are some communities in our country, un-
fortunately, I think, that have not been as forthright in dealing
with this matter as they should, so it should be extended. But we
should have intent. In my opinion, we ought to have two other
things at least. One of those is an adequate and a meaningful bail-
otit, which we don't have in 3112. Anybody with a filing fee can
move into court and stop you dead in your tracks if you try to get
out from under it the way it is currently written.

Senator HATCH. There's no question that's not a bailout in my
eyes.

Mr. BLILEY. And I think that you ought to be able to try the case
where the crime is alleged to have been committed, rather than
have to do everything up here in the District of Columbia.

Senator HATCH. What's wrong with the District of Columbia
courts? I share your viewpoint, but why do you think that this re-
quirement so bad in principle?

Mr. BLILEY. Well, normally, when a crime is cQmmitted, you try
it in the jurisdiction that it was committed in, unless compelling
reason is brought forward for a change of venue, and I think it's
easier for witnesses, and it's easier for people to testify locally
about the problem, if it's done in the district that it's in. But that
in the ranking of priority would certainly fall behind the other
two.

Senator HATCH. Thank you, Congressman.
Senator East?
Senator EAST. Mr. Chairman, I know you're pressed for time, and

having talked with the mayor-and I appreciate his very fine testi-
mony-I think I'll forego any further questions.



487

But I deeply appreciate your summing up whAt you think are the
critical weaknesses in your House bill; namely, the bailout provi-
sion, the intent problem, and then the forum problem. Do you
think those are the three major weaknesses in the House bill?

Mr. BLILEY. I think so.
Senator EAST. Good. Thank you.
Senator-HATCH. Thank you so much, Congressman. We appreci-

ate your taking time from what we know is a busy schedule.
Mr. BLILEY. Thank you.
Senator HATCH. Our final witness today will be Dr. Edward Erler

from the National Humanities Center in Raleigh, N.C.
Dr. Erler has written extensively on the subject of voting rights

and representation.
We're very happy to welcome you to the committee, Dr. Erler.
Dr. ERLER. Thank you, Mr. Chairman.
My remarks are directed against the revision of section 2. Some

of what I'll say will be repetitious, but at least I can say I'll be the
last one on the list today to repeat them.

STATEMENT OF DR. EDWARD J. ERLER, NATIONAL HUMANITIES
CENTER, RALEIGH, N.C.

Dr. ERLER. The House amendment of section 2 of the Voting
Rights Act is, in my opinion, wholly inconsistent not only with the
principled dictates of the 14th and 15th amendments, but with the
central purposes of the Voting Rights Act as well.

H.R. 3112 amends section 2 with the explicit purpose of overturn-
ing the Supreme Court's decision in Bolden. As the Committee on
the Judiciary's report states, "the Supreme Court's interpretation
of section 2 in City of Mobile v. Bolden has created confusion as to
the proof necessary to establish a violation under that section."

The report continues that "Prior to Bolden, a violation of section
2 could be established by indirect evidence concerning the context,
nature, and result of the practice at issue. In Bolden, Justice Stew-
art construed section 2 as merely restating the prohibitions of the
15 amendment. The Court held that a challenged practice would
not be unlawful under that section unless motivated by discrimina-
tory intent. The committee does not agree with this construction of
section 2 and believes that the intent of the section should be clari-
fied."

Now, the committee's interpretation of the pre-Bolden cases here
is not, in my opinion, entirely accurate. No pre-Bolden case has
ever interpreted section 2 as allowing intent to be established by
indirect evidence concerning the context, nature and result of the
practice at issue. Nor is the committee's reading of the Bolden case
itself accurate. The Supreme Court in Bolden did-not break with
all pre-Bolden voting rights cases on the question of intent.

Based on a misunderstanding of both what the Bolden case at-
tempted to accomplish and the import of the pre-Bolden cases, the
proposed amendment therefore attempts to create a remedy for a
problem that is nonexistent.

But the proposed amendment is not merely superfluous. It holds
the potential for creating great harm. Everyone seems to admit
that the establishment of a right to proportional representation
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based on race mbst be avoided. Yet the plurality decision in
Bolden, more than any other recent decision of the Supreme Court,
affirms that resolve to avoid proportional representation. By at-
tempting to overrule Bolden, the proposed amendment will, I be-
lieve, create precisely the very thing that everyone wishes to avoid.

The language of the amendment and the committee report both
seek to dispel that concern. As the amendment itself states, lack of
racial proportionality "shall not, in and of itself, constitute a viola-
tion of this section."

The committee report confidently asserts that the proposed
amendment does not create a right to proportional representation.
Thus, the fact that members of a racial or language minority group
have not been elected in numbers equal to the group's proportion
of the population does not, in itself, constitute a violation of the
section, although such proof, along with other objective factors,
would be highly relevant.

The report further notes that the list of objective factors derives
from White v. Regester.

Let me just repeat here the central statement from the White
case. The court there remarked: "To sustain claims of voting dis-
crimination, it is not enough that the racial group allegedly dis-
criminated against has not had legislative seats in proportion to its
voting potential. The plaintiff's burden is to produce evidence to
support findings that the political processes leading to nomination
and election were not equally open to participation by the group in
question, that its members had less opportunity than did other

- residents in the district to participate in the political processes to
elect legislators of their choice."

In other words, lack of proportionality, in and of itself, was not
unconstitutional, but lack of proportionality, combined with other
factors probative of the fact that the racial group in question has
less opportunity to elect legislators of their choice could establish a
result which amounts to a violation of the 14th amendment.

Among the factors the Court said could be adduced to establish
that the political process was not equally open to minority groups
was a history of official race discrimination in the fields of educa-
tion, employment, economics, health, politics, and others, majori-
tarian electoral procedures which enhance the opportunity for
racial discrimination by perpetuating the effects of past discrimina-
tion, and cultural and language barriers that make participation in
community processes extremely difficult.

These factors were described by the Court as part of the totality
of circumstances, indicating that the list was suggestive, rather
than exhaustive.

Let me reiterate that these are the standards that the House
committee report characterizes as an aggregate of objective factors
which are to be used in determining Voting Rights Act violations
under the revised section 2.

Using these criteria, it would be difficult to imagine a political
entity containing a significant minority population that was not
represented proportionately that would not be in violation of the
revised section 2. The argument in its simplest form presumes that
a political process equally open to minorities will produce propor-
tional results. When faced with a lack of proportional results, it is
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merely assumed that the political process is not equally open. With
such assumptions, it is not difficult to find a sociological cause for
lack of proportionality.

The committee's reference to White and its progeny render un-
realistic its assurances that the revised section 2 will not create a
right to proportional representation. The courts will undoubtedly
regard the amendment as an imprimatur for the decisions that
have already, in effect, required proportional representation based
on race. This was surely not the intention of the Judiciary Commit-
tee of the House, but the result will be the same whether intended
or not.

The present language of section 2 is, in my opinion, clearly supe-
rior for the accomplishment of the objectives of the Voting Rights
Act.

The Voting Rights Act of 1965 originally represented an exten-
sive exercise of Congress enforcement power under the 15th
amendment to proscribe the denial or abridgement of the right to
vote on account of race or color. In more recent years, however,
emphasis has shifted from the issue of equal access to the ballot for
racial minorities to the issue of equal result. The issue is no longer
typically conceived of in terms of the right to vote but in terms of
the right to an effective vote, no longer in terms of disfranchise-
ment, but in terms of dilution.

The old assumption that equal access to the ballot would ineluc-
tably lead to political power for minorities has given way to the
proposition that the political process must produce something more
than equal access. The new demand is that the political process, re-
gardless of equal access, must be made to yield equal results.

This is hardly a surprising development. It parallels other de-
mands that have been pressed so assiduously upon the political
system, especially in the area of affirmative action, which explicitly
uses proportional results as the standard of nondiscrimination.

The plurality decision in Bolden was, I believe, a reasonable and
timely attempt to forestall a dangerous drift toward an interpreta-
tion of the Constitution and the Voting Rights Act of allowing,
indeed requiring proportional representation based on race.

Senator HATCH. Dr. Erler, I wonder if I could interrupt you?
Dr. ERLER. Yes.
Senator HATCH. If I could, I have to leave in just a few minutes,

and I'd like to wrap this up.
Dr. ERLER. Surely.
Senator HATCH. I want to compliment you for your statement,

which I've read, because I think it's one of the best efforts that has
been made 'in writing a statement that has been made in this
matter, either in the House or here.

If you would be kind enough to let me interrupt you to ask a
couple of questions, and also, without objection, your full statement
will be placed in the record at this point.

Dr. ERLER. Thank you.
Senator HATCH. And I hesitate to do so, except that my time is a

real problem to me.
[The prepared statement of Dr. Edward J. Erler follows:]

93-758 0 - 83 -- 32



490

PREPARED STATEMENT OF DR. EDWARD J. ERLER

The House amendment of Section 2 of tue Voting Rights Act is,

in my opinion, wholly inconsistent not only with the principled

dictates of the Fourteenth and Fifteenth Amendments but with the

central purposes of the Voting Rights Act as well. HR 3112 amends

Section 2 of the Voting Rights Act with the explicit purpose of

overturning the Supreme Court's decision in City of Mobile v.

Bolden.1 As the Committee on the Judiciary's Report states, "the

Supreme Court's interpretation of Section 2 in City of Mobile v.

Bolden has created confusion as to the proof necessary to establish

a violation under that section. Prior to Bolden, a violation of

Section 2 could be established by indirect evidence concerning the

context, nature and result of the practice at issue. In Bolden,

Justice Stewart, writing for the plurality, construed Section 2 of

the Act as merely restating the prohibitions of the Fifteenth Amend-

ment. The Court held that a challenged practice would not be unlaw-

ful under that section unless motivated by discriminatory intent.

The Committee does not agree with this construction of Section 2 and

believes that the intent of the section should be clarified."
2

The Committee's interpretation of the pre-Bolden cases here is

not, in my opinion, entirely accurate. No pre-Bolden oase has ever

interpreted Section 2 as allowing intent to be established "by

1446 U.S. 55 (1980). Debate in the House, although generally
sparse and desultory, indicates that this was understood to be the
intent of the Amendment. 147 Cong. Rec. H6,982-85 (daily ed.
Oct. 5, 1981).

2 H.R. Rep. No. 97-227, 97th Cong. 1st Sess. 28-9 (1981).
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indirect evidence concerning the context, nature and result of the

practice at issue." Nor is the Comittee's reading of the Bolden

case itself accurate. The Supreme Court in Bolden did not break

with all pre-Bolden voting rights cases on the question of intent.

Based on a misunderstanding of both what the Bolden case attempted

to accomplish and the import of the pre-Bolden cases, the proposed

amendment therefore attempts to create a remedy for a problem that

is non-existent.

But the proposed amendment is not merely superfluous; it holds

the potential for creating great harm. Everyone seems to admit that

the establishment of a right to proportional representation based

on race must be avoided at all costs. Yet the plurality decision

in Bolden, more than any other recent decision of the Supreme Court,

affirms that resolve to avoid proportional representation. By

attempting to overrule Bolden the proposed amendment will, I believe,

create precisely the very thing that everyone seeks to avoid.

The language of the amendment and the Committee Report both

seek to dispel that concern. As the amendment itself states, lack

of racial proportionality "shall not, in and of itself, constitute

a violation of this section." The Committee Report confidently

asserts that "the proposed amendment does not create a right of

proportional representation. Thus, the fact that members of a racial

or language minority group have not been elected in numbers equal to.

the group's proportion of the population does not, in itself,

constitute a violation of the section although such proof, along
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with other objective factors, would be highly relevant. Neither.

does it create a right to proportional representation as a remedy."3

The attentive reader will recognize that the language of both

the amendment and the Report is derived from the language of a

number of pre-Bolden court cases. The Committee Report notes that

"By amending Section 2 of the Act Congress intends to restore the

pre-Bolden understanding of the proper legal standard which focuses

on the result and consequences of an allegedly discriminatory voting

or electoral practice rather than the intent or motivation behind

it."4  The Report intimates that the plurality decision in Bolden,

which demands proof of discriminatory purpose or intent, relies on

wholly subjective and hence presumably arbitrary criteria. "The

proposed amendment," the Report asserts, "avoids highly subjective

factors," relying instead on "an aggregate of objective factors"

derived from "the context of the challenged standard, practice or

procedure."5 The Report furtHer notes that its list of "objective

factors" derives from White v. Regester, a voting rights case

decided in 1973.6

3id. at 30 (emphasis added).

4id. at 30-1.
5id. at 30.

6412 U.S. 755 (1973). The Report notes, however, that White
"is not controlling since it established a constitutional violation"
(at 30, n. 104). But reliance on White does indicate the extent
to which the Committee on the Judiciary expects Fourteenth Amendment
Equal Protection standards to prevail in the adjudication of the
proposed amendment to Section 2. See infra, p. 15, n.. 37.

8
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White v. Regester examined, among other things, claims that

multi-member districts in the state of Texas were being used "to

cancel out or minimize the voting strength of racial groups. The

Court remarked that "(t]o sustain such claims, it is not enough that

the racial group allegedly discriminated against has not had legisla-

tive seats in proportion to its voting potential. The plaintiff's

burden is to produce evidence to support findings that the political

processes leading to nomination and election were not equally open

to participation by the group in question--that its members had less

opportunity than did other residents in the district to participate

in the political processes and to elect legislators of their choioe.'8

In other words, lack of proportionality, "in and of itself" was not

unconstitutional, but lack of proportionality combined with other

factors probative of the fact that the racial group in question "has

less opportunity to elect legislators of their choice" could establish

a "result" which amounts to a violation of the Fourteenth Amendment.

Among the factors the Court said could be adduced to establish

that the "political process" was not "equally open" to minority

groups was a "history of official race discrimination . . . in the

fields of education, employment, economics, health, politics and

others," majoritarian electoral procedures which enhance "the opportu-

nity for racial discrimination" by perpetuating the effects of past

71d. at 765.
8 id. at 765-6.
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discrimination, and "cultural and language" barriers that make

"participation in community processes extremely difficult. "9 These

factors were described by the Court as part of the "totality of the

circumstances,'110 indicating that the list was suggestive rather

than exhaustive.11 Let me reiterate that these are the standards

that the House Committee Report characterizes as "an aggregate of

objective factors" which are to be used in determining Voting Rights

Act violations under the revised Section 2.

9id. at 766-769.

lOid. at 769.

llZimmer v. McKeithen 485 F.2d 1297 (5th Cir. 1973), aff'd
on other grounds, Sub. nom., East Carroll Parish School Bd. v.
Marshall 424 U.S. T636 I175), a decision which has loomed large in
recent cases, provided a detailed elaboration of the criteria
announced in White. Zimmer made it virtually impossible to prove"non-dilution"T- an electoral district which lacked proportionality
since, in addition to the White criteria, it noted that the fact
that elected officials were responsive to minority interests
"while . . . significant . . .. is not decisive," and disallowed
evidence of "the success of black candidates at the polls" as
foreclosing "the possibility of dilution of the black v6te."
"Such success," the Court continued, "might, on occasion, be
attributable to the work of politicians, who, apprehending that the
support of a black candidate would be politically expedient, campaign
to insure his election. Or such success might be attributable to
political support motivated by different considerations--namely
that election of a black candidate will thwart successful
challenges to electoral schemes on dilution grounds. In either
situation, a candidate could be elected despite the relative
political backwardness of black residents in the electoral district.
Were we to hold that a minority candidate's success at the polls
is proof of a minority group's access to the political process, we
would merely be inviting attempts to circumvent the Constitution."
Two of three candidates elected in the most recent contest under
the system invalidated here by the Court were black.
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Using these criteria, it would be difficult to imagine a

political entity containing a significant minority population that

was not represented proportionately that would not be in violation

of the revised Section 2. The argument in its simplest form presumes

that a political process "equally open" to minorities will produce

proportional results. When faced with a lack of proportional

results it is merely assumed that the political process is not

"equally open." With such assumptions it is not difficult to find

a sociological cause for lack of proportionality. Resort to such

"gauzy sociological considerations' 12 can always produce the

requisite evidence to support lack of racial proportionality.
1 3

Given this fact, who can fail to see that on its face the House

revision of Section 2 requires racial proportionality. This, I

believe, is the proper gloss on the Committee Report's statement that

"By amending Section 2 of the Act Congress intends to restore the

pre-Bolden understanding of the proper legal standard which focuses

on the result and consequences of an allegedly discriminatory

voting or electoral practice rather than the intent or motivation

behind it.' 1 4 The Committee's references to White and its "progeny"

render unrealistic its assurances that the revised section'2 will

1 2 City of Mobile v. Bolden 446 U.S. 55, at 75, n. 22.

13The extent to which proportionality has become the standard for
"vote dilution" cases is indicated by the fact that the typical
remedy in cases where "dilution" has been found is to reorder the
electoral-process to produce racial proportionality. See e.g.,
Bolden v. City of Mobile 423 F.Supp. 384 (S.D, Ala. 1976), at 402;
Lodge v. Buxton 639 F.2d. 1358 (5th Cir. 1981), 4t 1361. Both of
these cases relied on Zimmer.

14 Supra note 2, at 29-30.
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not create a right to proportional representation. The Courts will

undoubtedly regard the amendment as an imprimatur for the decisions

that have already, in effect, required proportional representation

based on race. This was surely not the intention of the Judiciary

Committee of the House. But the result will be the same whether

intended or not. The present language of Section 2 is, in my

opinion, clearly superior for the accomplishment of the objectives

of the Voting Rights Act.

The Voting Rights Act of 1965 originally represented an exten-

sive exercise of Congress' enforcement power under the Fifteenth

Amendment to proscribe the denial or abridgement of the right to

vote "on account of race, color, or previous condition 6f servi-

tude. '15 The great concern of the framers of the Act was to provide

racial minorities with equal access to the ballot. Even the most

cursory examination of the debates accompanying passage of the

Voting Rights Act reveals this to be its primary objective. And,

in terms of this original purpose, there is little doubt that the

Act has been remarkably successful. By and large no significant

bars remain to registration, voting or to candidacy for office even

in the most hostile and recalcitrant areas.

In more recent years, however, emphasis has shifted from the

issue of equal access to the ballot for racial minorities to the

tssue of equal results. The issue is no longer typically conceived

15See South Carolina v. Katzenbach 383 U.S. 301, at 315 (1966).
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of in terms of "the right to vote," but in terms of "the right to an

effective vote"; no longer in terms of "disfranchisement," but in

terms of "dilution." The old assumption that equal access to the

ballot would ineluctably lead to political power for minorities has

given way to the proposition that the political process must produce

something more than equal access. The new demand is that the

political process, regardless of equal access, must be made to

yield equal results. This is hardly a surprising development. It

parallels other demands that have been pressed so assiduously upon

the political system, especially in the area of affirmative action,

which explicitly uses proportional results as the standard of non-

discrimination. The demand for equal results--the so-called "new 

equality"16--is merely the direct reflection of society's ever-

17quickening concern for the implementation of numerical equality.-

As Tocqueville reminded us almost one hundred and fifty years ago,

"When inequality is the general rule in society, the greatest

inequalities attract no attention. When everything is more or less

level, the slightest variation is noticed. Hence the more equal

men are, the more insatiable will be their longing for equality."
18

The great concern is that at this late date we not allow ourselves

in our impatience for results to abandon those principles that have

been productive of so much success.

16See Edward Erler, "Public Policy and the 'New Equality"' 8

The Political Science Reviewer 235-262 (1978).
1 7See Eastland and Bennett, Counting By Race (1979).
182 Democracy in America 147 (1945 [originally published in

1840)).
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The watershed Supreme Court case in the area of voting rights

was Allen v. State Board of Elections,19 a case involving the

remedial scope of Section 5 of the Voting Rights Act. Chief Justice

Warren, writing for the majority, came remarkably close to equating

"disfranchisement" and vote "dilution." "The right to vote," Warren

remarked, "can be affected by a dilution of voting power as well as

by an absolute prohibition on casting a ballot. See Reynolds v.

Sims .... Voters who are members of a racial minority might well be

in the majority in one district, but in a decided minority in the

county as a whole. This type o change (to at-large elections] could

therefore nullify their ability to elect the candidate of their choice

just as would prohibiting some of them from voting.'20 As the Chief

Justice indicated by his citation to Reynolds, the language of

"dilution" stems directly from the reapportionment cases. These

cases, of course, did not involve racial questions, but the right

of the individual to have an equal vote as a matter of constitutional

entitlement. The constitutional standard created by the Court in

Reynolds was "one person, one vote." When the question of vote

dilution arises in a racial context, however, it no longer involves

individual claims, but group claims. The question is whether a

racial group has the right to be represented in proportion to its

group strength. In the Allen case Warren assumed that the "candidate-

of (the minority's] choice" would, in the most favorable circum-

stances, be a member of their own race elected by racial bloc

19393 U.S: 544 (1969)

20id. at 569.
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voting. Warren fell short of stating that there was a constitu-

tional or statutory right to the optimum conditions for maximizing

the effectiveness of racial bloc voting, but later cases would

not be so reticent in this regard. The crucial question that must

be resolved is whether vote "dilution" measured in terms of racial

proportionality is the constitutional equivalent of disfranchisement.

The Supreme Court in Whitcomb v. Chavis (1971)21 recognized the

intractable problems that necessarily arise in the attempt to liti-

gate group claims. In Whitcomb the Court disallowed a claim of

vote dilution and noted that the assertion that "the voting power

of ghetto residents may have been 'cancelled out' . . . seems a

mere euphemism for political defeat at the polls.''22 The Court

recognized-that the argument from proportional representation would

make every loser's claim cognizable under the equal protection clause

because every loser could claim he was not represented by the candi-

date he Voted against. The problem, the Court remarked, was not

racial "vote dilution," but the fact that blacks voted "predomi-

nately Democratic" in a district typically dominated by the Republican

Party. In this instance black Democrats suffered "along with all

the other Democrats." As the Court laconically remarked, "As our

system has it, one candidate wins, the others lose. Arguably the

losing candidates' supporters are without representation since the

men they voted for have been defeated; arguably they have been

denied equal protection of the laws since they have no legislative

21403 U.S. 124 (1971).

22id. at 153.
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voice of their own. But we have not yet deemed it a denial of

equal protection to deny legislative seats to losing candi-

dates . .,23 To countenance such a claim would require "some

voting arrangement such as proportional representation or cumulative

voting aimed at providing representation for minority parties or

interests."24  It is clear that not every disadvantage to a politi-

cal minority or interest is tantamount to disfranchisement. "Most

political losers can imagine a context structured more to their-

benefit, yet few would argue that they possess either a statutory

or a constitutional right to an optimal political environment. But

when politics and race become thoroughly entwined--when political

identity is inextricably linked with racial identity--then such

a claim becomes enticing. ,25 This is especially true, of course,

when the "right to vote" has been transmogrified into "the right

to an effective vote," and the effectiveness of that vote is

measured In terms of "results."

But the Supreme Court has not always been so reluctant to use

proportional representation as its standard of "the right to an

effective vote." The most revealing case is United Jewish

Organizations v. Carey (1977).26 In this case, the Court

2 3 id.
2 4 id. at 156.
25Abigail N. Thernstrom, "The Odd Evolution of the Voting Rights

Act" 55 The Public Interest 59-60 (1979); see Edward Erler, "Equal
Protection and Personal Rights" 16 Georgia Law Review (1982).

26430 U.S. 144 (1977).



501

12

disallowed the claim that reapportionment which was covered by the

remedial scope of Section 5 of the Voting Rights Act had to be

racially neutral, and, indeed, more than implied that the test of

compliance derived from the standard of racial proportionality.

-Justice White, announcing the judgment of the Court, stated that

"Section 5, and its authorization for racial redistricting where

appropriate to avoid abridging the right to vote on account of race

or color, are constitutional.. .. neither the Fourteenth nor the

Fifteenth Amendment mandates any per se rule against using racial

factors in districting and apportionment. Nor is . . . [tihe

permissibe use of racial criteria . . . confined to eliminating

the effects of past discriminatory districting or apportionment.
27

Evidently it was not the elimination of discrimination, but ensuring'

"the opportunity for the election of black representatives",2 8 that

governed the Court's interpretation. Or as White stated it, "the

inquiry under 15 focuses ultimately on 'the position of racial

minorities with respect to their effective exercise of the electoral

franchise'.' 29 And, as Justice White makes abundantly clear, an

"effective franchise" results from "a fair allocation of political

power between white and non-white voters, . . ." and which

providese[] a rough sort of proportional representation in the

legislative halls of the State'

2 7 1d. at 161.
28id. at 163.
29id. at 164 quoting Beer v. U.S. 425 U.S. 130, at 141 (1976).

lOid. at 168.



502

13

The quoted portion of White's statement is from Gaffney v.

Cummings (1973). Gaffney involved political party apportionment,

but White insists that there is no difference between an apportion-

--ment that fairly reflects political party strengths and one that

fairly represents racial strengths. 31 Justice Brennan in his con-

curring opinion expressed some reservations about White's analogy:

"I have serious doubts that the Court's acceptance of political

party apportionment in Gaffney . . . necessarily applies to appor-

tionment by race. Political affiliation is the keystone of the

political trade. Race, ideally, is not.".32 Brennan did agree

however--albeit with some reservations--that "Even in the absence

of the Voting Rights Act, this preferential policy plausibly could

find expression in a state decision to overcome nonwhite disad-

vantages in voter registration or turnout through redefinition of

electoral districts--perhaps, as here, through the application of

a numerical rule--in order to achieve a proportional distribution
03

of voting power.

Chief Justice Burger in dissent remarked quite' aptly that "the

result reached by the Court today in the name of the Voting Rights

Act is ironic. . . . Manipulating the racial composition of electoral

districts to assure one minority or another its 'deserved' represen-

tation will not promote the goal of a racially neutral legislature.

3 1 id.
3 2id. at 171, n. 1.

3 31d. at 170-71 (emphasis added).
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On the contrary, such racial gerrymandering puts the imprimatur of

the State on the concept that race is a proper consideration in the

electoral process."34 As Burger implies, once political power is

conceived of in exclusively racial terms, the pressure to regard

interests in those same terms will also become irresistible. One

consequence will be the intensification of racial bloc voting.

Legislatures, whether local, state, or national, will find it

difficult, if not impossible, to find a co mon ground for the

representative process that transcends immediate racial class

considerations. The dangers to constitutional government should be

manifest.

The plurality decision in City of Mobile v. Bolden was, I

believe, a reasonable and timely attempt to forestall this dangerous

drift toward an interpretation of the Constitution and the Voting

Rights Act as allowing--indeed requiring--proportional representa-

tion based on race. The most reasonable and effective way to do

this was, in the Court's opinion, to restore the Authority of those

cases requiring proof of discriminatory purpose as a necessary pre-

requisite to a claim of voting discrimination. In the absence of

such a requirement it is clear that proportionality will inevi-

tably become the standard. It is impossible to determine whether

the right to participate equally in the electoral process has been

abridged without some reference to the results of that process.

34id. at.186.
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Whether it is described as "an aggregate of objective factors"

derived from "the context of the challenged standard, practice or

procedure.''35 or by some other ingenious sophism, the standard that

will ineluctably result as the measure of dilution or participation

is proportional representation. This, I believe, is an unassail-

able conclusion.

The thrust of Justice Stewart's opinion is summarized in this

(slightly exaggerated) remark: "The fact is that the Court has

sternly set its face against the claim, however phrased, that the

Constitution somehow guarantees proportional representation."
36

At the outset, Stewart addressed the question of the reach of

Section 2 of the Voting Rights Act, remarking that "it is apparent

that the language of 52 no more than elaborates that of the

Fifteenth Amendment, and the sparse legislative history of 62

makes clear that it was intended to have an effect no different

from that of the Fifteenth Amendment itself."37 And according to

Stewart the Supreme Court has consistently "made clear that action

35Supra p. 3.
36446 U.S. 55, at 79.

371d. at 60-1. It is true, as the Committee Report points out,
that "Pursuant to its authority to enforce the Fourteenth and
Fifteenth Amendments, Congress has the power to enact legislation

_which goes beyond the specific prohibitions of the Fourteenth and
Fifteenth Amendments themselves so long as the legislation is
appropriate to fulfill the purposes of those constitutional
provisions. . . . This includes the power to prohibit voting and
electoral practices and procedures which have racially discrimina-
tory effect" (at 31). If the last quoted sentence is meant to
characterize the intent of the proposed amendment of Section 2,
then this statement must be taken to mean that the Committee expects
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by a state that is racially neutral on its face violates the

Fifteenth Amendment only if motivated by a discriminatory purpose.'
38

The appellees in Bolden argued that the "effect of racially

polarized voting in Mobile is the same as that of a racially exclu-

sionary primary."'39 But as Stewart rejoined, the only offense

against the Fifteenth Amendment is disfranchisement based on race or

color. And since the freedom of blacks to vote in Mobile elections

was asserted on all sides, no Constitutional violation could be

alleged. "The Fifteenth Amendment does not entail the right to

have Negro candidates elected," Stewart remarked, echoing the

Court's opinion in Whitcomb, it "prohibits only purposefully dis-

criminatory denial or-abridgement by government of the freedom to
vote . . . .,,40"

vote. A

Stewart was able to draw upon a venerable line of Fifteenth

Amendment cases to support this conclusion. The Court has always

insisted that a violation of the Fifteenth Amendment rest upon a

the proposed revision to be--not indeed a clarification--but a
chage in the standard of intent required by Section 2. As Stewart
po61iii out, legislative history makes it clear that not only Section
2 but the Voting Rights Act as a whole was intended to be co-
extensive with the Fifteenth Amendment. The Committee's cit-ation of
Attorney General Katzenbach!s testimony in the 1965 Hearings is
Particularly eregious. Katzenbach remarked that Section 2 would"reach any n o practice . . . if its purpose or effect was to
deny or abridge the right to vote on account of ra-ce or color."
Kattenbach was speaking here of the right of equal access to the
ballot and not, as the Report implies, "vote dilution." As we have
seen, the equation of vote dilution and disfranchisement did not
occur until some years after the passage of the Voting Rights Act.

38id. at 62.
391d. at 64.

4Oid. at 65.

93-758 0 - 83 -- 33
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showing of discriminatory purpose. But this has not meant, as some

have argued, that it is necessary "to find a smoking gun," and that

efforts "to establish racial discriminatory purpose or intent are

not only futile but irrelevant.. 41 The Court has routinely

invalidated laws which were racially neutral on their face but

which could clearly be traced to a discriminatory purpose. For

example, it struck down the so-called "grandfather clauses" which

were pretexts for racial discrimination,42 racially exclusive

political party primaries,43 and municipal redistricting44 among

other practices, as violative of the Fifteenth Amendment. In none

of these instances did the proof of discriminatory purpose entail

"futile" motivation analysis of the intent of legislators. When

the issue is properly restricted to the question of disfranchisement

rather than dilution, "The [Fifteenth] Amendment nullifies sophisti-

cated as well as simpleminded modes of discrimination,'A5 and resort

neither to "motivation" analysis nor "gauzy sociological considera-

tions" 46 is necessary to ferret out such instances of discrimination.

It is only when the issue concerns the much vaguer question of

4 1SRra n. 2, at 29.
42Guinn v. U.S. 238 U.S. 347 (1915).

43Smith v. Allwright 321 U.S. 649 (1944); Terry v. Adams345 U.S. '461 (1953).

4 4Gomillion v. Lightfoot 364 U.S. 335 (1960).
4 5Lane'v. Wilson 307 U.S. 268 (1939).
4 6 See supra P. 6.
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"dilution" that it is necessary to resort to "proportionality" or

"disproportionate impact" as a substitute for "disc-iminatory

purpose..47

Stewart found it somewhat more difficult to demonstrate that

the Court has always required such stringent standards of discri-

minatory purpose under the Equal Protection Clause. The most

difficult case to reconcile was White v. Regester, the case which

was relied upon so heavily by the Committee Raport. The best'that

Stewart was able to do was to interpret White as "strongly indica-

ting that only a purposeful dilution of the plaintiffs' vote would

offend the Equal Protection Clause.t'4& But Stewart was able to

draw upon a solid line of equal protection cases to buttress his

argument that "official action will not be held unconstitutional

solely because it results in a racially disproportionate impact.'.49

These cases were much more demanding than White in the proof

required for discriminatory intent, and it is the authority of

these cases that Stewart wished to establish as the bulwark against

"the claim, however phrased, that the Constitution somehow guarantees

proportional representation."
4 7 1n addition to the works advocating the standard of "discrimi-

natory impact" cited by the Committee Report (at 29, n. 97), see
Michael J. Perry, "The Disproportionate Impact Theory of Racial
Discrimination" 125 Univ Pa L. Rev. 540 (1977).

4 8id. at 69 (emphasis added).
4 9id. at 70. See Washington v. Davis 426 U.S. 229, at 242

(1976); Arlington Heights v. Metropolitan Housing Dev. Corp. 429 U.S.
252, at Z04-O5 (1977.); Personnel Administrator or Mass. v. Feeney
442 U.S. 256 (1979); Wright v. Rockefeller 376 U.S. 52 (1964).
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In his concluding remarks, Stewart engaged in a sharp dialecti-

cal exchange with Justice Marshall, who dissented. Stewart noted

that "Marshall's dissenting opinion . . . appears to be that every

'political group,' or at least every such group that is in the

minority, has a federal constitutional right to elect candidates

in proportion to its nuzmbers."50 This argument, Stewart implies,

results from the conceptual confusion of equating disfranchisement

and "dilution." Again echoing Whitcomb, Stewart states that the

"right to equal participation in the electoral process does not

protect any 'political group,' however defined, from electoral

defeat. ,51

According to Marshall, the question before the Court could be

decided -independently of racial issues. He conceived of the matter

exclusively in terms of determining whether the ."fundamental right"

to vote had been "diluted." When a "fundamental right" is in

question, Marshall reasoned, the cause of the dilution is iamaterial.

"Discriminatory impact" is all that is necessary to prove the fact

of "dilution." Thus in Marshall's view, Washington v. Davis and its

progeny are irrelevant because they did not involve considerations

of "fundamental rights." 5 2

50id. at 75.

5lid. at 77.
52d. at 104.
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But, as Stewart points out, Marshall's attempt to distinguish

Bolden from Washington v. Davis is misplaced. If there were no

racial claims involved, it would be impossible to make a claim of

"vote dilution." After all, at-large elections do not dilute the

vote of individuals; the complaint is that they "dilute" the

relative strength of one group as compared to--or in proportion to--

another group. If there were no group claims there could be no

allegations of a constitutional violation. The mere denomination of

the right to vote as a "fundamental right" simply does not change

this fact. I don't think Stewart's characterization of Marshall's

dissent as a justification for proportional representation based

on race can be gainsaid.

Overturning the plurality opinion in Bolden will thus be a

clear signal to the Courts that Congreas has put its imprimatur on

the concept of racial proportionality. This, of course, will be a

massive subversion of the original intention of the Voting Rights

Act, which was to minimize the effects of race on voting rights.

The new interpretation of the Voting Rights Act embodied in the

proposed amendment to Section 2 would place a premium on racial

class considerations.

Nothing could be more alien to the American political tradition

than the idea of proportional representation. Proportional represen-

tation makes it impossible for the representative process to find

a common ground that transcends factionalized interests. Every

modern government based on the proportional system is highly

fragmented and unstable. The-genius of the American system is that
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it requires factions and interests to take an enlarged view of their

own welfare, to see, as it were, their own interests through the

filter of the common good. In the American system, because of its

fluid electoral allignments, a representative must represent not

only those interests that elect him, but those who vote against him

as well. That is to say, he must represent the common interest

rather than any particular or narrow interest. This is the genius

'f a diverse country whose very electoral institutions--particularly

the political party structure--militate against the idea of propor-

tional representation. Proportional representation brings narrow,

particularized interests to the fore and undermines the necessity

of compromise in the interest of the common good.

Majority.rule is, of course, the defining characteristic of.

democratic government. In a diverse democracy, it is almost as

difficult to create effective governing majorities as it is to

insure that the governing majorities will exercise power in a manner

consistent with the rights of minorities. American majorities are

typically coalitions of various minorities who find it necessary

to compromise their particular interests in order to form a

majority. Under these circumstances, only moderate or middle

ground political positions can hope to garner majority support,

since no one interest will be able to dominate. As soon as a posi-

tion becomes extreme, either to the right or left, the foundation

of the majority coalition itself will be compromised. It is this

continuing search for majority consensus that provides the founda-

tion both for effective governing majorities and concern for the
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interests and rights of minorities. Majority elections thus force

different groups to seek a common ground rather than emphasize their

differences. The Courts have in recent years, however, almost

routinely held that majority elections--as opposed to plurality

elections--harm the interests of minorities because plurality

elections make it less likely that minorities can elect candidates of

their own choice. Plurality elections, of course, reduce the

necessity to seek a common ground and put a premium upon emphasizing

differences in interests, whether racial or otherwise.

Nor is it always clear that the interests of racial minorities

will be best served by a proportional system. It may only allow

the racial minority to become isolated. The interests of minori-

ties are best served when narrow racial issues are subsumed within

a larger political context where race does not define political

interests. The overwhelming purpose of the Voting Rights Act was

to create these conditions, and probably no finer example of

legislation serving the common interest can be found. But trans-

forming the Voting Rights Act into a vehicle of proportional represen-

tation based upon race will undermine the ground of the common good

upon which it rests. Such a transformation will go far towards

precluding the possibility of ever creating a common interest or

common ground that transcends racial class considerations. Yet it

seems to be agreed on all sides that this is a grave'danger which

should be avoided. In light of this fact, the burden of proof rests

with those who wish to change the intent structure of Section 2_to

prove beyond possible doubt that the proposed amendment will not--

as I believe it will--lead to the establishment of proportional

representation based on race.
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Senator HATCH. Your statement came in last night, and it is a
very fine description of what this matter is all about, but support-
ers of S. 1992 have argued that the amended version of section 2
contained in their bill claim that it would not lead us inevitably
towards a system of proportional representation. Could you respond
to that contention?

Dr. ERLER. I think that that belief is mistaken, because obviously
the standard that will inevitably be created to test the right to an
effective vote, or to test whether minorities have equal access to po-
litical processes, will be results, and results can be measured only
by the standard of proportional representation.

I might say also that in many Federal court cases the typical
remedy-where there has been found to be a violation of equal
access to the political process-has required redistricting or some
other modification of the electorial process that would produce pro-
portional representation. So I thinkthat, in a certain sense, the
courts are already testing the right to an effective vote by the
standard of proportional representation.

Senator HATCH. Well, in your opinion, would the legislative adop-
tion of a system of proportional representation be consistent or in-
consistent with the system of representation incorporated in the
Constitution of the United States?

Dr. ERLER. There is no question that it would be inconsistent. It's
the issue of what kinds of majorities are both effective governing
majorities and majorities that can exercise power consistent with
minority rights. The kinds of majorities that are typically produced
in American politics are coalitions of different interests that find it
necessary to compromise to form a majority. Every majority is a
coalition of minorities. It is precisely this necessity for compromise
that is built into the constitutional system of representation. It
forces a representative to represent the common interest rather
than any particular or narrow interest.

The institution of proportional representation will put a premi-
um upon limited, narrow interests, and I believe it will also neces-
sarily put a premium upon racial class considerations. That, in my
opinion, would be antithetical to the system of representation em-
bodied in the Constitution.

Senator HATCH. I think you're well aware that the amended ver-
sion of section 2 in S. 1992 contains a disclaimer provision with re-
spect to proportional representation. Would you give us your opin-
ion with regard to this disclaimer language and its effect?

Dr. ERLER. Well, I think the disclaimer is unrealistic, in light of
what the Court has already done in the area of voting rights. To
say that this will not lead to a requirement of proportional repre-
sentation-and I believe that those who put in that disclaimer may
have believed that, but I think the result will inevitably be to erect
proportionality as the standard.

For example, the Court no longer speaks of the right to vote but
the right to participate equally in the political process. How do you
know that someone's right to participate equally in the political
process has been diluted without looking at the result? The stand-
ard that will be the test of dilution must inevitably be proportion-
ality, expecially since the old argument that equal access to the
ballot would necessarily lead to political power or minorities has
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been displaced by the proposition that the political process-re-
gardless of equal access-must produce equal results. When the ar-
gument moves from equal access-the original purpose of the
Voting Rights Act-to equal participation and dilution, it is neces-
sary to resort to the criterion of proportionality. How else can you
measure the comparative strengths of groups-or, that is, measure
whether there is equal participation for groups-except in propor-
tion to their numbers? The establishment of the standard of pro-
portionality-particularly racial proportionality-will be a massive
subversion of the original intention of the Voting Rights Act-
which was to minimize the impact of race on voting rights. The
amendment of section 2 would, in my opinion, not only legitimate
racial claims, but make them necessary.

The language of dilution stems directly, as you know, from the
reapportionment cases, which were premised upon the equal pro-
tection clause of the 14th amendment. These cases created the
standard of one person, one vote. The attempt to use the notion of
dilution as a test for group voting strength, I think, is completely
misplaced; it's a mistake to speak of dilution in the way in which
the House Report, for example, speaks of dilution and the wa
many people here today have spoken of dilution. There is no anal-
ogy between racial group voting strength and individual voting
strength. To insist upon this analogy, as the proponents of the revi-
sion of section 2 do, is necessarily to insist upon the requirement of
proportional representation.

Senator HATCH. OK, thank you.
Senator East? Senator, I wonder, could you ask your questions

and then close out the committee hearing for me?
Senator EAST. Well, I'll tell you, all I wanted to do was to thank

him and thank you, and I will ask no questions.
Senator HATCH. Well, I don't want to limit you, because you have

a lot of good questions.
Senator EAST. No, I know you don't, and I appreciate your solici-

tude, but I'm fine, really.
Senator HATCH. OK.
Senator EAST. First, I'd like to thank you for coming, and I agree

with Senator Hatch, the quality of the testimony and the written
statement, which we've had a chance to see, is excellent. We both
regret-I know toward the tail end of the hearings, things get a
little crowded, but it's always a pleasure to have a very distin-
guished North Carolinian before our committee, so I'd like to
thank you as a Senator from North Carolina, let alone as a
member of the Judiciary Committee, for coming and for assisting
us in this very important effort.

Second, I'd like to thank the chairman of this committee for, first
of all, his distinguished leadership, which is always unfailing, and
the quality of his hearings in terms of openness and candor and al-
lowing us not only to have our word but maybe to have too much
of our word, and I appreciate his allowing me to be here and those
of us who are not members of the subcommittee to participate in it.

And I thank you for the invitation. I hope I haven't worn out my
invitation.

Senator HATCH. Oh, no, you haven't, Senator East. Thank you.
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I'd like to also compliment all witnesses. I've been really proud
of the efforts made by every witness who has appeared before the
committee during the last couple of days. I haven't always agreed
with all witnesses, but I've been proud of the people who have
come in, and I think the testimony has, for the most part, been
very enlightening.

I want to particularly compliment Mr. McDonald. I have a lot of
respect for you, listening to you this morning. I do disagree with
you on a number of items, but I think you represented your posi-
tion very well.

And, Mayor, it's been a real pleasure having you, and any and
all other witnesses.

We are very grateful for this, and I think it is definitely helping
US.

I hate to tell you this, but next week we're going to have hear-
ings Monday, Wednesday, and Thursday, and we are trying to keep
to our schedule. It's a difficult schedule, and it's very, very hard for
me to keep to it, but we're going to try to do that, and hopefully
finish this set of hearings before the end of February.

And I think in the next hearing-I just want to give everybody
notice-that I am going to enforce this 10-minute rule. I've tried to
be as reasonable as I can be about it, but I think the only way to do
it is just to have a hard and fast rule, and I just hope nobody will
think I'm trying to foreclose either side from giving their testi-
mony.

Written testimony is therefore going to be particularly important
in making the completed record, and I do want to leave time for
questions; but I hope we will be able to shorten the total times for
these hearings while we build, I think, the best record ever built on
the Voting Rights Act.

So with that, we'll recess until next Monday.
[Whereupon, at 1:40 p.m., the hearing was recessed, to reconvene

Monday, February 1, at 9 a.m.]
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U.S. SENATE,
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COMMITTEE ON THE JUDICIARY,
Washington, D.C

The subcommittee met, pursuant to recess, at 9:04 a.m., in room
2228, Dirksen Senate Office Building, Senator Orrin Hatch (chair-
man of the subcommittee) presiding.

Present: Senators Kennedy and East.
Staff present: Stephen Markman, chief counsel; Claire Greif,

clerk; Prof. Laurens Walker; and William Lucius, counsel.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH, AND CHAIRMAN, SUBCOMMITTEE
ON THE CONSTITUTION
Senator HATCH. The subcommittee will be in order.
Ladies and gentlemen, this marks the third day of hearings by

the Subcommittee on the Constitution on the Voting Rights Act.
The main focus of the first 2 days has been the issue of changing
the definition of "discrimination" in the context of section 2 of the
act and the 15th amendment, from an intentional and purposeful
act of bigotry into the fact alone of racial imbalance of an elected,
representative body.

Today, we will focus more extensively upon the administration of
the Voting Rights Act and the problems involved with such admin-
istration. Although we were originally scheduled to have with us
the Assistant Attorney General of the United States for Civil
Rights, Mr. Bradford Reynolds, we have had to put off his testimo-
ny for 1 or 2 weeks.

At the risk of being repetitive-and on an issue of this magni-
tude, I am not much concerned about that-I would like to summa-
rize my own response to the testimony on section 2 for the first 2
days of the hearings. I would expect that some of my colleagues on
this committee would disagree with my observations, but I am com-
fortable that my observations can withstand scrutiny.

First, I do not believe that the Mobile v. Bolden case represents a
departure from the law existing prior to the case. I do not believe
that there is any section 2 case or any 15th amendment case where
the Supreme Court did not require a finding of purposeful discrimi-
nation. This law, indeed, predates the Voting Rights Act substan-
tially. The White v. Regester case, about which we have heard a
great deal in the past few days, does not contain any contrary hold-
ing. White was a 14th amendment case and, as the Supreme Court

(515)
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made clear in Mobile, there was a finding of intentional discrimina-
tion in that instance.

Second, even if the Mobile case did represent a change in the
constitutional course, which I do not believe it did, it is the current
law of the land. To attempt to overcome Mobile statutorily raises
serious constitutional questions, many of them similar to those
raised in the context of legislation that Congress is considering to
overturn the Roe v. Wade decision statutorily.

Third, even if the Mobile case did represent a change in constitu-
tional course, which again I do not believe it did, the Mobile policy
is the right policy. There should be a requirement of an intent to
discriminate before individuals or communities are considered to
be civil rights violators or even branded racists. This is a matter of
due process, a matter of fundamental fairness, and a matter of
maintaining the traditional notion of what discrimination and civil
rights are all about.

Fourth, the so-called results test in section 2 will inevitably move
this country in the direction of proportional representation by race.
There is no standard for identifying discrimination under the re-
sults test on any other basis than proportional representation.
While proponents of the test may seek to obscure this fact with de-
scriptions of the standard as one insuring, "equal opportunity to
participate in the electoral process," or such, this inevitably boils
down to nothing more than proportional representation.

Fifth, the supposed "disclaimer" provision in section 2 is, as the
Supreme Court described it in Mobile, purely an illusory disclaim-
er. To say that lack of proportional representation, in and of itself,
is not evidence of a violation is not to say very much. It is simply
to say that an additional scintilla of evidence is necessary.

According to the House report, such requirement can be met by
a countless number of "objective" factors of discrimination, includ-
ing an at-large system of government, the existence of racially po-
larized voting, majority vote requirements, prohibitions on single-
shot voting, some history of discrimination, or numbered posts.

Other factors mentioned by the civil rights community include
racially disparate registration figures, staggered terms, a history of
dual school systems, registration purging requirements, reregistra-
tion-requirements, inconvenient registration locations and hours,
impediments to third party and independent candidacies, low num-
bers of minority registration officials, disparity of public services in
various neighborhoods, a history of English-only ballots, et cetera,
et cetera.

Sixth, the intent test does not and never has required "smoking
gun" evidence or confessions of discrimination. In case after case,
the Supreme Court. has stated explicitly that circumstantial and in-
direct evidence would be satisfactory evidence and that the totality
of circumstances must be considered.

Seventh, this is not an impossible standard. It is the traditional
standard for equal protection cases, and it is the traditional stand-
ard for school busing cases. It is a standard that has been satisfied
before and after the Mobile case. In two recent cases, Escambia
County and Lodge v. Buxton, it has been satisfied, and it has been
satisfied without confessions of discrimination and without a"smoking gun."
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Finally, given the existence of lack of proportional representa-
tion and some further scintilla of evidence, I am unsure that such
evidence is even rebuttable by a defendant. In Mobile, for example,
it was considered irrelevant by the plaintiffs and, by the lower
courts, overruled in Mobile that there had been no intent to dis-
criminate by Mobile and that there had been strong nonracial jus-
tifications for the at-large municipal structure.

So, as you can see, this is no simple matter. It is an important
matter, and I think that it is very difficult to argue with the points
that have been made, that I have reiterated here this morning.

So, ladies and gentleman, I welcome all of our witnesses to the
subcommittee this morning, and I look forward to each of our wit-
ness' thoughts on the administering of the Voting Rights Act.

We are very pleased to begin with our first witness, Hon. M.
Caldwell Butler, our U.S. Representative from the State of Virgin-
ia, who is, himself, in his own right, an excellent attorney. Con-
gressman Butler.
STATEMENT OF HON. M. CALDWELL BUTLER, A REPRESENTATIVE

IN CONGRESS FROM THE STATE OF VIRGINIA
Mr. BUTLER. Thank you for the opportunity to discuss the

amendment of the Voting Rights Act. I also appreciate your sum-
mary of the testimony to date. I wish we had had the benefit of
your wisdom when the deliberations were taking place in the
House Judiciary Committee.

Senator HATCH. Thank you.
Mr. BUTLER. Maybe the problems would not be so difficult today.
On October 5, the House passed legislation to amend the Voting

Rights Act. While many have praised this legislation as both rea-
sonable and equitable, it is, in my judgment, an excessive response
to the problem of securing voting rights and reflects cynicism sub-
stantiated by neither the record of progress which has been made
under the act nor the good-faith efforts of the vast majority of
public officials to comply with the spirit and the letter of the law.

I will address two major issues which have emerged as a conse-
quence of this action by the House. First, what is a fair mechanism
to permit political subdivisions to "bail out" from the act's special
provisions?And, second, in actions under section 2 of the Voting
Rights Act, what should be the burden of proof to establish that
the right to vote has been denied or abridged?

THE PURPOSE OF BAILOUT

The Supreme Court recognized the importance of bailout in the
Katzenbach case. "Acknowledging the possibility of overbreadth,"
the opinion states, "the act of 1965 provides for termination of spe-
cial statutory coverge at the beheast of States and political subdivi-
sions in which the danger of substantial voting discrimination has
not materialized," acknowledging, then, the possibility of over-
breadth.

So then, for openers, a bailout provision should permit political
subdivisions which have complied with the letter and the spirit of
the law to terminate their coverge under the special provisions.
Second, a bailout provision should operate as an incentive for polit-
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ical subdivisions which have not been in full compliance with the
law to advance the voting opportunities of minortiy group citizens.

A bailout provision based on stringent, yet achievable, require-
ments can create such an incentive. Enchancing the political par-
ticipation of minority group citizens becomes a political subdivi-
sion's goal, and satisfying the requirements for bailout becomes the
vehicle for attaining that goal.

THE IMPOSSIBLE BAILOUT

In my view, the legislation which passed the House neglects
these purposes and makes a mockery of the idea of a reasonable
bailout. The legislation would establish conditions for bailout which
would be impossible to achieve and effectively extends forever the

ial provisions of the Voting Rights Act on the vast majority of
S and political subdivisions currently covered by them.

A review of the bailout provision reveals over 10 jurisdictional
requirements which must be satisfied in order for a political subdi-
vision to bail out. The ability of the petitioning political subdivision
to bail out, therefore, depends upon its ability to present many
facts, garnered from a wide variety of sources, which document 10
years of exemplary conduct under the act.

In order to judge these facts properly, the court should have
access to the people and the circumstances which shape the unique
electoral affairs of the locality. Indeed, it would appear to be one of
the bases of due process that there should be some reasonable rela-
tionship between the facts to be determined and the location of the
forum to determine them. In fact, our Federal court system, partly
through statute and partly through case law, has developed the
doctrine of foram non conveniens, which provides for trail in the
most convenient place.

Under both the proposed legislation and the existing law, the
U.S. District Court for the District of Columbia had sole jurisdic-
tion to hear declaratory judgment actions seeking bailout. It seems
incongruous to vest one court with this responsibility to hear the
hundreds of cases which would ensue. The crowded docket of the
district court for the District of Columbia simply does not have the
flexibility to absorb such a large number of cases.

There are numerous other problems created by maintaining the
venue of the district court. Consider the costs to the political subdi-
vision seeking bailout. It must hire a Washington lawyer, and has
the expense and inconvenience of bringing witnesses from the lo-
calities. For the small locality seeking bailout, these expenses could
be prohibitive, and it would certainly not be the wisest use of their
limited resources.

Consider also the interests of a minority group voter who wishes
to challenge the petition for bailout. The opportunity for such an
aggrieved person to assert these rights is obstructed if he can only
do so in the district court for the District of Columbia.

Those who support retaining the jurisdiction of the district court
for the District of Columbia over bailout suits contend that there is
a need for uniform interpretation of the law relating to bailout,
and that courts outside the District of Columbia cannot be trusted
to make unprejudicial decisions about voting rights cases.
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Although these arguments fail to persuade me, it was the view
which prevailed in the House of Representatives, over my strenu-
ous objection. So I would suggest, Mr. Chairman, that there is a
middle ground you may wish to consider.

U.S. magistrates have become an integral part of the Federal ju-
diciary. If you are unwilling to shift venue for bailout to the U.S.
District Court in the geographical area in question, provision
should be made to use local magistrates to hear the evidence.

This would involve amending the bill before you to require the
chief judge of the district court for the District of Columbia to re-
quest the assistance of local courts by designating the local U.S.
magistrate to hear the evidence on the motion to bail out. The final
decision to grant bailout, as in the current law, would be with the
district court for the District of Columbia..

There would be advantages to using local Federal magistrates:
easy and inexpensive access to the courts by the political subdivi-
sion seeking bailout and any aggrieved person as well; reductions
in the burden on the district court; and uniform application of the
law. I hope you will keep this possibility in mind.

There are other technical flaws in this legislation which further
diminish the usefulness of the bailout provision. Mr. Chairman, I
will mention only a few of these, but I do request that my entire
statement be included in the record.

Senator HATCH. Without objection, it will be included in its en-
tirety at the conclusion of your oral presentation.

Mr. BUTLER. Thank you very much.
Objections interposed by the Attorney General under section 5,

one of the criteria for bailout, are not an accurate index of discrim-
ination. They do not indicate improper conduct, impure motives, or
failure to comply with the Voting Rights Act.

There are essentially no Justice Department guidelines to assure
that submissions are reviewed by consistent standards, thus giving
upper level bureaucrats extensive jurisdiction and discretion in de-
ciding the merits of each proposed change. As such, objections can
be imposed for a variety of reasons, including the failure of the
submitting political subdivision to provide sufficient information,
as well as the determination by the Attorney General that the
change would have an unfavorable impact upon the political inter-
ests of minority group citizens.

In addition, when an objection is interposed, frequently a politi-
cal subdivision will accede immediately and submit a new plan
which meets with the Attorney General's approval and therefore
supersedes the initial objection. Nevertheless, a single objection
would bar bailout for .10 years under the proposed bill, and if this
legislation were enacted, that alone would preclude the States of
Alabama, Arizona, Georgia, Louisiana, Mississippi, South Carolina,
Texas, and Virginia from bailing out before 1990 or later.

Similar problems exist with respect to the requirement that a po-
litical subdivision show that no Federal examiners have been as-
signed to it. Under section 6 of the act, the Attorney General may,
nearly at his will, assign examiners to a political subdivision.

Where once examiners were used extensively to list eligible
voters, more recently they have been used only periodically in con-
junction with Federal observers to monitor the conduct of elections.
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The examiners receive complaints of possible discrimination, and
the observers watch for possible misconduct. In this regard, it
should be noted that Federal examiners must be assigned before
Federal observers may be used, and that, in itself, is an incentive
for the use of examiners.

The designation of Federal examiners and observers to monitor
elections is a precaution; it is not a determination that discrimina-
tion has occurred and in fact may be done because minority group
citizens are turning out at the polls in large numbers.

While the findings of Federal Examiners may be relevant to a
decision to grant bailout, the mere fact that they were assigned is
circumstantial and by no means should be an absolute bar to
bailout.

Among the additional conditions for bailout is the requirement
that a political subdivision demonstrate that is has taken construc-
tive efforts to promote the political participation of minority group
citizens. Although the idea of constructive efforts is admirable, the
provision as written is pretty poor. A political subdivision would be
required to prove that it had, and I quote, "eliminated voting pro-
cedures and methods of election which inhibit or dilute equal
access to the political process," as well as, "intimidation and har-
assment" of persons exercising their right to vote.

As stated, this legislation requires that the court determine that
the political subdivision has eliminated something, the existence of
which has not been established. While it is reasonable that public
officials should be responsible for remedying misconduct which has
been found to have occurred, it is ridiculous to require that they
prove that they have eliminated what has not been established to
have existed in the first place.

In light of the tremendous progress which has been made since
the act s passage, it is inappropriate and unfair for the opportunity
to bail out to be effectively precluded by Congress setting standards
for bailout which are impossible to achieve. As the preceding dis-
cussion would tend to suggest and a careful review of the legisla-
tion makes clear, the proposed legislation was not formulated with
a genuine interest in establishing a functional bailout provision.

The Supreme Court upheld the constitutionality of the Voting
Rights Act because, among other things, it provided a "bearable"
burden of proof for bailout. The proposed bailout provision clearly
exceeds the burden which the Court deemed bearable. A meaning-
ful bailout, provision would strengthen the Voting Rights Act by
being a constructive force, beyond 1982, for advancing the voting
rights of minority group citizens. I am hopeful the committee will
consider the purposes of bailout in a more thorough, deliberate,
and rational manner than was done in the House so that we might
pass legislation which accomplishes this objective.

SECTION 2: INTENT OR EFFECT

The most significant change approved by the House went
through largely unnoticed. This amendment is addressed to section
2 of the act and would establish an "effects" test as the single
standard to judge discrimination in voting rights litigation.
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While the importance and potential impact of this basic change
cannot be underestimated, the failure of the House to consider it
carefully cannot be overstated. In my judgment, what has taken
place is simply a knee-jerk response to the Supreme Court's deci-
sion in Mobile v. Bolden, which would lead dangerously toward es-
tablishing a precedent for proportional representation and should
be stricken from the legislation.

From its inception, the Voting-Rights -Act has -m-b6idd-t1Wo-
standards of judging discrimination: the "effect" test in section 5
and the "intent' test in section 2. Under the preclearance provi-
sions of section 5, the Department of Justice reviews the proposed
changes in voting procedures in order to determine that the change
"does not have the purpose and will not have the effect of denying
or abridging the right to vote."

Section 5 has been administered to prevent, at a minimum, a ret-
rogression of the voting power of minority group citizens and ad-
mittedly has been a form of affirmative action for the political in-
terests of minority group citizens. The use of the "effect" test has
been fundamental to the success of this extraordinary remedy in
section 5. In fact, 90 percent of the objections interposed by the De-
partment of Justice under section 5 have been based on a determi-
nation of the effect rather than the purpose or intent.

Although the use of the "effect" test gives the Department of
Justice broad discretion to determine what constitutes a fair or dis-
criminatory voting practice, this discretion is checked by two fac-
tors: First, section 5 is limited in its application geographically;
and, second, in those areas to which section 5 applies, its purview is
limited to changes in voting procedures and is applied therefore
only prospectively.

Section 2, on the other hand, is a permanent provision which ap-
plies nationwide and provides recourse against laws or actions that
are beyond the scope of section 5. Section 2 has been interpreted to
be restatement of the 15th amendment under which a private right
of action exists to challenge existing laws.

In cases which have involved claims of denial of equal protection
or of voting rights, such as Washington v. Davis and Mobile v.
Bolden, the courts have consistently held that a government act
which is racially neutral on its face is not unconstitutional solely
because it has racially disproportionate effects, and they have re-
quired that intent to discriminate must be shown.

Although the intent or "smoking gun" test is a difficult standard
to prove, it is not unbearable. In requiring that intent be shown,
the courts have permitted as evidence of intent, effects which can
be traced to a racially discriminatory purpose. As such, the courts
have permitted something short of smoke to prove that the gun
was fired. Intent is difficult, but not impossible, to prove.

The legislation passed by the House of Representatives amends
section 2 to establish an "effect" test as the single standard to
judge discrimination in voting rights litigation, thereby nullifying
the body of law the courts have developed concerning 14th and
15th amendment claims regarding voting rights. Proponents of this
legislation have expressed their view that effect, in and of itself,
should suffice to-prove a violation of the act. They presume that all
effects which are adverse to the political interests of minority
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group citizens are rooted in some impure motive. I do not believe
such a presumption to be valid.

One need only to review the discretion the "effect" test has given
the Department of Justice in enforcing section 5 to appreciate the
travesty it would make of politics throughout the Nation if adopted
as the single standard for judging discrimination in voting rights
litigation.

The "effect" test would make determining discrimination a num-
bers game. The "effect" test would shift the focus for determining
discrimination from the votes of individuals being equal to the
voting strength of groups being equivalent. Consequently, existing
laws and political systems could be challenged ex post facto and re-
quired to be changed for failing to statistically maximize the voting
impact of minority groups.

Specifically, every at-large electoral system in the country in
which minority group candidates were not elected in proportion to
their numbers would be suspected of being discriminatory. In this
respect, it should be noted that the 1979 Municipal Year Book esti-
mated that nearly two-thirds of all municipalities between 25,000
and 500,000 people conduct elections in this manner. The Mobile
case is an example. The city's at-large electoral system, which had
been used for nearly 70 years, was challenged as being discrimina-
tory, although there was no evidence that it had been established
or maintained in order to deny or abridge the right to vote.

The kind of affirmative manipulation of voting procedures which
the "effect" test would require is far beyond the original intent of
the act, and in my judgment, is a step toward mandating propor-
tional representation.

Although the House bill states that the fact that minority group
citizens have not been elected in proportion to their numbers does
not, in and of itself, constitute a violation of the act, such a dis-
claimer has no real relevance to the laws or procedures which
would be changed subsequent to the adoption of the "effect" test.

Consequently, State and local subdivisions and local officials
would be required to study prospective voting procedures to deter-
mine their effect and adopt only those which statistically maxi-
time-I emphasize statistically maximize-the voting impact of
each minority group within the electorate.

It is hard to imagine any State districting plan, whether present-
ly existing or under consideration, short of proportional representa-
tion, which would not be vulnerable to challenge under this starid-
ard. In this regard, it suggests that other factors such as contiguity,
compactness, and respect for natural boundaries would be of sec-
ondary importance in drawing district lines, doing violence to ex-
tensive precedents which have developed over the years.

CONCLUSION

Although I have been critical of the House-passed legislation, I
remain an advocate of a strong Federal role to assure that no citi-
zen is denied the voting guarantees of the 15th amendment. The
changes I propose to make in the legislation, modifying the bailout
provision and eliminating the amendment to section 2, would not
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gut the act or give a license to discriminate to those of impure
motive. I would not tolerate nor stand still for that.

It is all to easy for this issue to be construed as black and white:
if you supported the House-passed bill, you are an advocate of civil
rights; if you oppose the House-passed bill, you are a racist. I am
hopeful that before we complete consideration of this legislation,
we-can rid-ourselves of these divisive distinctions. Only then can
we have a meangingful dialog in which alternatives are considered
on their merit so that we might fashion, in this year 1982, the most
effective legislation to protest the right to vote.

Senator HATCH. Thank you, Congressman Butler, for a very lucid
statement. We appreciate your being with us today and would like
to thank you for coming.

[The prepared statement of Hon. M. Caldwell Butler follows:]
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PREPARED STATEMENT OF HON, M. CALDWELL BUTLER

THANK YOU MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE.

I AM PLEASED TO BE HERE TODAY TO DISCUSS LEGISLATION TO

AMEND THE VOTING RIGHTS ACT,

I APPRECIATE THE OPPORTUNITY TO SHARE MY VIEWS WITH

YOU AND HOPE THEY MIGHT BE USEFUL IN YOUR CONSIDERATION OF

THIS HISTORIC LEGISLATION.

ON OCTOBER 5, THE HOUSE OF REPRESENTATIVES PASSED

LEGISLATION TO AMEND THE VOTING RIGHTS ACT. WHILE MANY HAVE

PRAISED THIS LEGISLATION AS BOTH REASONABLE AND EQUITABLE IT

IS, IN MY JUDGMENT, AN EXCESSIVE RESPONSE TO THE PROBLEtI OF

SECURING VOTING RIGHTS AND REFLECTS CYNICISM SUBSTANTIATED

BY NEITHER THE RECORD OF PROGRESS WHICH HAS BEEN MADE UNDER

THE ACT NOR THE GOOD FAITH EFFORTS OF THE VAST MAJORITY OF

PUBLIC OFFICIALS TO COMPLY WITH THE SPIRIT AND THE LETTER OF

THE LAW.

I WILL ADDRESS TWO MAJOR ISSUES WHICH HAVE EMERGED AS A

CONSEQUENCE OF THIS ACTION BY THE HOUSE: FIRST, WHAT IS A

FAIR MECHANISM TO PERMIT POLITICAL SUBDIVISIONS TO "BAILOUT"

FROM THE ACT'S SPECIAL PROVISIONS?; AND SECOND, IN ACTIONS

UNDER SECTION 2 OF THE VOTING RIGHTS ACT, WHAT SHOULD BE THE

BURDEN OF PROOF TO ESTABLISH THE THE RIGHT TO VOTE HAS BEEN

DENIED OR ABRIDGED?
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THE SUPREME COURT RECOGNIZED TilE IMPORTANCE OF BAILOUT

IN SOUTH CARQLINA Y, KAZENBACH BY STATING: " . . . ACKNOWLEDGING

THE POSSIBILITY OF OVERBREADTH, THE ACT OF 1965 PROVIDES FOR

TERMINATION OF SPECIAL STATUTORY COVERAGE AT THE BEHEST OF

STATES AND POLITICAL SUBDIVISIONS IN WHICH THE DANGER OF

SUBSTANTIAL VOTING DISCRIMINATION HAS NOT MATERIALIZED ,

FOR OPENERS THEN, A BAILOUT PROVISION SHOULD PERMIT

POLITICAL SUBDIVISIONS WHICH HAVE COMPLIED WITH THE LETTER

AND THE SPIRIT OF THE LAW TO TERMINATE THEIR COVERAGE UNDER

THE SPECIAL PROVISIONS. SECOND, A BAILOUT PROVISION SHOULD

OPERATE AS AN INCENTIVE FOR POLITICAL SUBDIVISIONS, WHICH

HAVE NOT BEEN IN FULL CONFORMANCE WITH THE LAW, TO ADVANCE

THE VOTING OPPORTUNITIES OF MINORITY GROUP CITIZENS, A

BAILOUT PROVISION, BASED ON-STRINGENT, YET ACHIEVABLE,

REQUIREMENTS CAN CREATE SUCH AN INCENTIVE. ENHANCING THE

POLITICAL PARTICIPATION OF MINORITY GROUP CITIZENS BECOMES A

POLITICAL SUBDIVISION'S GOAL, AND SATISFYING THE REQUIREMENTS

FOR BAILOUT BECOMES THE VEHICLE FOR ATTAINING THAT GOAL.

IN MY VIEW, THE LEGISLATION WHICH PASSED THE HOUSE

NEGLECTS THESE PURPOSES AND MAKES A MOCKERY OF THE IDEA OF A

REASONABLE BAILOUT. THE LEGISLATION WOULD ESTABLISH CONDITIONS

FOR BAILOUT WHICH WOULD BE IMPOSSIBLE TO ACHIEVE, AND EFFECTIVELY

EXTEND FOREVER, THE SPECIAL PROVISIONS OF THE VOTING RIGHTS
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ACT ON THE VAST MAJORITY OF STATES AND POLITICAL SUBDIVISIONS

CURRENTLY COVERED BY THEM.

A CAREFUL REVIEW OF THE BAILOUT PROVISION REVEALS OVER

TEN JURISDICTIONAL REQUIREMENTS WHICH MUST BE SATISFIED IN

ORDER FOR A POLITICAL SUBDIVISION TO BAILOUT. THE ABILITY

OF THE PETITIONING POLITICAL SUBDIVISION TO BAILOUT, THEREFORE,

DEPENDS UPON ITS ABILITY TO PRESENT MANY FACTS, GARNERED

FROM A WIDE VARIETY OF SOURCES, WHICH DOCUMENT TEN YEARS OF

EXEMPLARY CONDUCT UNDER THE ACT. IN ORDER TO JUDGE THESE

FACTS PROPERLY, THE COURT SHOULD HAVE ACCESS TO THE PEOPLE

AND THE CIRCUMSTANCES WHICH SHAPE THE UNIQUE ELECTORAL

AFFAIRS OF THE LOCALITY. INDEED, IT WOULD APPEAR TO BE ONE

OF THE BASES OF DUE PROCESS THAT THERE SHOULD BE SOME REASONABLE

RELATIONSHIP BETWEEN THE FACTS TO BE DETERMINED AND THE

LOCATION OF THE FORUM TO DETERtIINE THEM. IN FACT, OUR

FEDERAL COURT SYSTEM, PARTLY THROUGH STATUTE, AND PARTLY

THROUGH CASE LAW, HAS DEVELOPED THE DOCTRINE OF FORAM NON

CONVENIE WHICH PROVIDES ALMOST FOR TRIAL IN THE MOST

CONVENIENT PLACE.

UNDER BOTH THE PROPOSED LEGISLATION, AND THE EXISTING

LAW, THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF

COLUMBIA HAS SOLE JURISDICTION TO HEAR DECLARATORY JUDGMENT

ACTIONS SEEKING BAILOUT. IF, AS THE-PROPONENTS OF THIS
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LEGISLATION CONTEND, 25 PERCENT OF ALL POLITICAL SUBDIVISIONS

CURRENTLY COVERED BY THE SPECIAL PROVISIONS WOULD BE ELIGIBLE

TO BAILOUT IF THE LEGISLATION IS ENACTED, IT SEEMS INCONGRUOUS

TO VEST ONE COURT WITH THIS RESPONSIBILITY TO HEAR THE

HUNDREDS OF CASES WHICH WOULD ENSUE. THE CROWDED DOCKET OF

THE DISTRICT COURT FOR THE DISTRICT OF COLUMBIA SIMPLY DOES

NOT HAVE THE FLEXIBILITY TO ABSORB SUCH A LARGE NUMBER OF

CASES, To ARGUE THAT DECLARATORY JUDGMENT SUITS BE HEARD

ONLY IN WASHINGTON IS TO ARGUE FOR DELAYED JUSTICE,

THERE ARE NUMEROUS OTHER PROBLEMS CREATED BY MAINTAINING

THE VENUE OF THE DISTRICT COURT FOR.THE DISTRICT OF COLUMBIA

OVER BAILOUT. CONSIDER THE COSTS TO THE POLITICAL SUBDIVISION

SEEKING BAILOUT, THERE WOULD BE LEGAL FEES FOR AN ATTORNEY

APPRISED OF THE LOCAL SITUATION AS WELL AS FOR A WASHINGTON

LAWYER LICENSED TO LITIGATE IN THE DISTRICT OF COLUMBIA

THERE WOULD BE THE COST FOR REPRESENTATIVES OF THE POLITICAL

SUBDIVISION TO TRAVEL AND STAY INVWASHINGTON, IN ADDITION TO

THE EXPENSE AND INCONVENIENCE OF BRINGING WITNESSES FROM THE

LOCALITY. MOREOVER, THE FEDERAL GOVERNMENT BRINGS TO THESE

CASES A TREMENDOUS RESOURCE ADVANTAGE WHICH COULD BE OVERCOME

ONLY BY FURTHER EXPENSE TO THE POLITICAL SUBDIVISION FOR

THE SMALL LOCALITY SEEKING TO BAILOUTo THESE EXPENSES COULD
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BE PROHIBITIVE; CERTAINLY NOT THE WISEST USE OF LIMITED

RESOURCES,

CONSIDER ALSO THE INTERESTS OF A MINORITY GROUP VOTER

WHO WISHES TO CHALLENGE THE PETITION FOR BAILOUT. BEAR IN

MIND THAT THIS LEGISLATION WOULD PERMIT ANY AGGRIEVED PERSON

TO INTERVENE IN THE BAILOUT SUIT AT ANY TIME, AND THAT ANY

AGGRIEVED PERSON MAY PETITION TO REOPEN THE CASE WITHIN TEN

YEARS AFTER BAILOUT HAS BEEN GRANTED. THE OPPORTUNITY FOR

SUCH AN AGGRIEVED PERSON TO ASSERT THESE RIGHTS IS OBSTRUCTED

IF HE.CAN ONLY DO SO IN THE DISTRICT COURT FOR THE DISTRICT

OF COLUMBIA$

IN MY JUDGMENT, THE PROMISE OF BAILOUT IS MADE HOLLOW

BY PREVENTING REASONABLE ACCESS TO THE COURTS. THOSE WHO

SUPPORT RETAINING THE JURISDICTION OF THE.DISTRICT COURT FOR

THE DISTRICT OF COLUMBIA OVER BAILOUT SUITS CONTEND THERE IS

A NEED FOR UNIFORM INTERPRETATION OF THE LAW RELATING TO

BAILOUT AND THAT COURTS OUTSIDE OF THE DISTRICT OF COLUMBIA

CANNOT BE TRUSTED TO MAKE UNPREJUDICIAL DECISIONS ABOUT

VOTING RIGHTS CASES. ALTHOUGH THESE ARGUMENTS FAIL TO

PERSUADE ME, IT IS THE VIEW WHICH PREVAILED IN THE HOUSE OF

REPRESENTATIVES OVER MY STRENUOUS OBJECTION.

THERE IS A MIDDLE GROUND WHICH YOU MAY WISH TO CONSIDER$
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THE FEDERAL MAGISTRATE ACT OF 1968, AMENDED IN 1976 AND

1979, ESTABLISHED THE UNITED STATES MAGISTRATE SYSTEM.

AMONG THE PRINCIPLE OBJECTIVES OF THE MAGISTRATE SYSTEM IS

TO INCREASE THE EFFICIENCY OF THE FEDERAL JUDICIARY BY

RELIEVING DISTRICT COURTS OF SOME OF THEIR BURDENS, WHILE AT

THE SAME TIME, PROVIDING A HIGH STANDARD OF JUSTICE AT THE

POINT OF FIRST CONTACT, FOR MANY INDIVIDUALS, WITH THE

COURTS, THE JURISDICTION OF MAGISTRATES IS THAT OF THE

DISTRICT COURT ITSELF, DELEGATED TO THE MAGISTRATE BY JUDGES

OF THE COURT.

UNITED STATES MAGISTRATES HAVE BECOME AN INTEGRAL PART

OF THE-FEDERAL JUDICIARY, IF YOU ARE UNWILLING TO SHIFT

VENUE FOR BAILOUT TO U.S. DISTRICT COURTS IN THE GEOGRAPHICAL

AREA IN QUESTION, PROVISION SHOULD BE MADE TO USE LOCAL

MAGISTRATES TO HEAR THE EVIDENCE.

THIS WOULD INVOLVE AMENDING H.R. 3112, AS IT PASSED THE

HOUSE, TO REQUIRE THE CHIEF JUDGE OF THE DISTRICT COURT FOR

THE DISTRICT OF COLUMBIA TO REQUEST THE ASSISTANCE OF THE

LOCAL DISTRICT COURT BY DESIGNATING THE LOCAL UNITED STATES

MAGISTRATE TO HEAR THE EVIDENCE ON THE MOTION TO BAILOUT.

THE MAGISTRATE WOULD REPORT THE FINDINGS TOGETHER WITH

RECOMMENDATIONS TO THE DISTRICT COURT FOR THE DISTRICT OF

COLUMBIA. THE COURT COULD ACCEPT' REJECT, OR MODIFY THE
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MAGISTRATE'S FINDINGS OR COULD RECOMMIT THE FMEP TO THF

MAGISTRATE WITH INSTRUCTIONS. THE FINAL DECISION TO GRANT

BAILOUT, AS IN THE CURRENT LAW, WOULD BE WITH THE DISTRICT

COURT FOR THE DISTRICT OF COLUMBIA.

THERE WOULD BE ADVANTAGES TO UTILIZING FEDERAL MAGISTRATES

IN THIS MANNER: EASY AND INEXPENSIVE ACCESS TO THE COURTS

BY THE POLITICAL SUBDIVISION SEEKING BAILOUT AND ANY AGGRIEVED

PERSON AS WELL; REDUCTIONS IN THE BURDEN ON THE DISTRICT

COURT FOR THE DISTRICT OF COLUMBIA; AND UNIFORM APPLICATION

OF THE LAW, I HOPE YOU WILL KEEP THIS POSSIBILITY IN MIND

AS A POSSIBLE COMPROMISE.

OTHER CONCEPTUAL AND TECHNICAL FLAWS IN THIS LEGISLATION

FURTHER DIMINISH THE USEFULNESS OF THE BAILOUT PROVISION.

FOR EXAMPLE, THE PROPOSED LEGISLATION WOULD ESTABLISH THREE

CRITERIA FOR BAILOUT BASED ON COMPLIANCE WITH SECTION 5.

THESE REQUIREMENTS INCLUDE: PRECLEARING ALL CHANGES IN

VOTING PROCEDURES BEFORE THEY ARE ENFORCED; REPEALING ALL

CHANGES TO WHICH THE ATTORNEY GENERAL HAS OBJECTED; AND

DEMONSTRATING THAT THE ATTORNEY GENERAL HAS ENTERED NO

OBJECTION TO A PROPOSED CHANGE IN VOTING PROCEDURES.

FROM THE OUTSET, IT SHOULD BE NOTED THAT 100 PERCENT

COMPLIANCE WITH SECTION 5 IS NOT A REALISTIC EXPECTATION, A

VETERAN OF THE VOTING SECTION OF THE DEPARTMENT OF JUSTICE,
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SPEAKING BEFORE THE AMERICAN POLITICAL SCIENCE ASSOCIATION,

STATED, AND I QUOTE: "FIRST, NO MATTER ..OW MANY CHA S- AN

OFFICIAL SUBMITS TO THE ATTORNEY GENERAL, A STUDENT OF

SECTION 5 CAN ALWAYS FIND ANOTHER CHANGE THAT HAS NOT BEEN

SUBMITTED . . SECOND, NO MATTER HOW WELL AN ELECTION

ADMINISTRATOR PLANS IN ADVANCE OF AN ELECTION, THERE WILL BE

CHANGES THAT MUST BE IMPLEMENTED BEFORE THEY CAN BE PRECLEARED."

OBJECTIONS INTERPOSED BY THE ATTORNEY GENERAL UNDER

SECTION 5 ARE NOT AN ACCURATE INDEX OF DISCRIMINATION; THEY

DO NOT INDICATE IMPROPER CONDUCT, IMPURE MOTIVES, OR FAILURE

TO COMPLY WITH THE VOTING RIGHTS ACT. THERE ARE ESSENTIALLY

NO GUIDELINES TO ASSURE THAT SUBMISSIONS ARE REVIEWED BY

CONSISTENT STANDARDS WHICH GIVES UPPER LEVEL BUREAUCRATS

EXTENSLVE DISCRETION IN DECIDING THE MERITS OF EACH PROPOSED

CHANGE, As SUCH, OBJECTIONS CAN BE INTERPOSED FOR A VARIETY

OF REASONS, INCLUDING: THE FAILURE OF THE SUBMITTING POLITICAL

SUBDIVISION TO PROVIDE SUFFICIENT INFORMATION ABOUT THE

PROPOSED CHANGE; AS WELL AS, THE DETERMINATION BY THE ATTORNEY

GENERAL THAT THE CHANGE WOULD HAVE AN UNFAVORABLE IMPACT

UPON THE POLITICAL INTERESTS OF MINORITY GROUP CITIZENS. IN

ADDITION, WHEN AN OBJECTION IS INTERPOSED, FREQUENTLY A

POLITICAL SUBDIVISION WILL ACCEDE IMMEDIATELY AND SUBMIT A

NEW-PLAN WHICH MEETS WITH THE ATTORNEY GENERAL'S APPROVAL
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AND THEREFORE SUPERCEDES THE INITIAL OBJECTION. NONETHELESS,

A SINGLE OBJECTION WOULD BAR BAILOUT FOR TEN YEARS, AND IF

THIS LEGISLATION WERE ENACTED, THAT ALONE, WOULD PRECLUDE

THE STATES OF ALABAMA, ARIZONA, GEORGIA, LOUISIANA, MISSISSIPPI,

SOUTH CAROLINA, TEXAS, AND VIRGINIA FROM BAILING OUT BEFORE

1990.

OTHER REQUIREMENTS OF THE BAILOUT PROVISIONS ARE ALSO

POORLY CONCEIVED. FOR EXAMPLE, BAILOUT WOULD BE DENIED TO A

POLITICAL SUBDIVISION WHICH ENTERED INTO A CONSENT DECREE,

TO RESOLVE A DISPUTED VOTING PRACTICE. A CONSENT DECREE,

UNLIKE AN ADJUDICATED DECISION, DOES NOT DETERMINE RESPONSIBILITY

FOR WRONG DOING, AND IS FREQUENTLY ENTERED INTO VOLUNTARILY

TO AVOID COSTLY LITIGATION. THE CONSEQUENCES OF IMPOSING

SUCH A REQUIREMENT, WOULD BE TO DISCOURAGE PUBLIC OFFICIALS

FROM RESOLVING DISPUTED VOTING PRACTICES THROUGH VOLUNTARY

AND INFORMAL CONCILIATION. THERE WOULD BE NO ADVANTAGE FOR

THEM TO DO SO IF IN THE FUTURE IT PREVENTED THE BAILOUT OF

THE POLITICAL SUBDIVISION THEY SERVE. As SUCH, THIS REQUIREMENT

WOULD INCREASE THE LIKELIHOOD THAT LITIGATION WOULD BE USED

TO RECONCILE DISPUTES OVER VOTING PRACTICES AND PROCEDURES

WHICH WOULD OTHERWISE BE RESOLVED OUT OF COURT.

SIMILAR PROBLEMS EXIST WITH RESPECT TO THE REQUIREMENT

THAT A POLITICAL SUBDIVISION SHOW THAT NO FEDERAL EXAMINERS
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HAVE BEEN ASSIGNED TO IT. UNDER SECTION 6 OF THE ACT, THE

ATiORNEY GENERAL MAY, NEARLY AT HIS WILL, ASSIGN EXAMINERS

TO A POLITICAL SUBDIVISION. WHERE ONCE EXAMINERS WERE USED

EXTENSIVELY TO LIST ELIGIBLE VOTERS, MORE RECENTLY THEY HAVE

BEEN USED ONLY PERIODICALLY IN CONJUNCTION WITH FEDERAL

OBSERVERS TO MONITOR THE CONDUCT OF ELECTIONS; THE EXAMINERS

RECEIVE COMPLAINTS OF POSSIBLE DISCRIMINATION AND THE OBSERVERS

WATCH FOR POSSIBLE MISCONDUCT AT THE POLLING PLACE. IN THIS

REGARD, IT SHOULD BE NOTED THAT FEDERAL EXAMINERS MUST BE

ASSIGNED BEFORE FEDERAL OBSERVERS MAY BE USED, AND THAT IN

ITSELF IS AN INCENTIVE FOR-THEIR USE.

THE DESIGNATION OF FEDERAL EXAMINERS AND OBSERVERS TO

MONITOR ELECTIONS IS A PRECAUTION) IT IS NOT A DETERMINATION

THAT DISCRIMINATION HAS OCCURRED, AND IN FACT MAY BE DONE

BECAUSE MINORITY GROUP CITIZENS ARE TURNING OUT AT THE POLLS

IN LARGE NUMBERS. WHILE THE FINDINGS OF FEDERAL EXAMINERS

MAY BE RELEVANT TO A DECISION TO GRANT BAILOUT, THE MERE

FACT THAT THEY WERE ASSIGNED IS CIRCUMSTANTIAL AND BY NO

MEANS SHOULD BE AN ABSOLUTE BAR TO BAILOUT,

AMONG THE ADDITIONAL CONDITIONS FOR BAILOUT IS THE

REQUIREMENT THAT A POLITICAL SUBDIVISION DEMONSTRATE THAT IT

HAS TAKEN CONSTRUCTIVE EFFORTS TO PROMOTE THE POLITICAL

PARTICIPATION OF MINORITY GROUP CITIZENS. ALTHOUGH THE IDEA
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IS ADMIRABLE, THE PROVISIONj AS WRITTEN, IS SPECIOUS. A

POLITICAL SUBDIVISION WOULD BE REQUIRED TO PROVE THAT IT HAD

"ELIMINATED VOTING PROCEDURES AND METHODS OF ELECTION WHICH

INHIBIT OF DILUTE EQUAL ACCESS TO THE POLITICAL PROCESS," AS

WELL AS, "INTIMIDATION AND HARASSMENT" OF PERSONS EXERCISING

THEIR RIGHT TO VOTE, As STATED, THIS LEGISLATION REQUIRES

THAT THE COURT DETERMINE THAT THE POLITICAL SUBDIVISION HAS

ELIMINATED SOMETHINGo THE EXISTANCE OF WHICH HAS NOT BEEN

ESTABLISHED. WHILE IT IS REASONABLE THAT PUBLIC OFFICIALS

SHOULD BE RESPONSIBLE FOR REMEDYING MISCONDUCT WHICH HAS

BEEN FOUND TO HAVE OCCURRED, IT IS RIDICULOUS TO REQUIRE

THAT THEY PROVE THEY HAVE ELIMINATED WHAT IS NOT ESTABLISHED

TO HAVE EXISTED.

FINALLY, THE POLITICAL SUBDIVISION MUST PRESENT "EVIDENCE

OF MINORITY PARTICIPATION TO ASSIST THE COURT IN MAKING ITS

DETERMINATION TO GRANT BAILOUT. THE LEGISLATION FAILS TO

DEFINE THE AMOUNT OF EVIDENCE WHICH IS REQUIRED, THE BOUNDS

BY WHICH STATISTICAL MEASURES OF "PARTICIPATION" ARE DETERMINED

TO BE "GOOD" OR "BAD," OR THE MANNER IN WHICH THE COURT

SHOULD USE THE INFORMATION TO ASSIST IN ITS DISPOSITION OF

THE CASE. LIKE THE CONDITIONS FOR BAILOUT WHICH PRECEDED

IT., THE STANDARDS FOR SATISFYING THIS REQUIREMENT COULD BE

INTERPRETED IN NUMEROUS WAYS AND THEREFORE WOULD NOT PROVIDE
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RELIABLE GUIDELINES TO ASSIST PUBLIC OFFICIALS TO FORMULATE

POLICIES WHICH COMPLY WITH THE ACT AND CONTRIBUTE TO PROMOTING

THE POLITICAL INTERESTS OF MINORITY GROUP CITIZENS.

IN LIGHT OF THE TREMENDOUS PROGRESS WHICH HAS BEEN MADE

SINCE THE ACT'S PASSAGE, IT IS INAPPROPRIATE AND UNFAIR FOR

THE OPPORTUNITY TO BAILOUT TO BE EFFECTIVELY PRECLUDED BY

CONGRESS SETTING STANDARDS FOR BAILOUT WHICH ARE IMPOSSIBLE*

TO ACHEIVE. AS THE-PRECEDING DISCUSSION WOULD SUGGEST, AND

A CAREFUL REVIEW OF THE LEGISLATION MAKES CLEAR, THE PROPOSED

LEGISLATION WAS NOT FORMULATED WITH A GENUINE INTEREST IN

ESTABLISHING A FUNCTIONAL BAILOUT PROVISION. THE SUPREME

COURT UPHELD THE CONSTITUTIONALITY OF THE VOTING RIGHTS ACT

BECAUSE, AMONG OTHER THINGS, IT PROVIDED A BEARABLE" BURDEN

OF PROOF TO BAILOUTj THE PROPOSED BAILOUT PROVISION CLEARLY

EXCEEDS THE BURDEN WHICH THE COURT DEEMED "BEARABLE.m A

MEANINGFUL BAILOUT PROVISION WOULD STRENGTHEN THE VOTING

RIGHTS ACT BY BEING A CONSTRUCTIVE FORCE, BEYOND 1982, FOR

ADVANCING THE VOTING RIGHTS OF MINORITY GROUP CITIZENS, I

AM HOPEFUL THIS COMMITTEE WILL CONSIDER THE PURPOSES OF

BAILOUT IN A MORE THOROUGH, DELIBERATE, AND RATIONAL MANNER

THAN WAS DONE IN THE HOUSE SO THAT WE MIGHT PASS LEGISLATION

WHICH ACCOMPLISHES THIS OBJECTIVE,.
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THE MOST SIGNIFICANT CHANGE APPROVED BY THE HOUSE WENT

LARGELY UNNOTICED. THIS AMENDMENT IS ADDRESSED TO SECTION 2

OF THE ACT AND WOULD ESTABLISH AN "EFFECT" TEST AS THE

SINGLE STANDARD TO JUDGE DISCRIMINATION IN VOTING RIGHTS

LITIGATION, WHILE THE IMPORTANCE AND POTENTIAL IMPACT OF

THIS CHANGE CANNOT BE UNDERESTIMATED, THE FAILURE OF THE

HOUSE TO CONSIDER IT CAREFULLY CANNOT BE OVERSTATED.

ALTHOUGH OVER ONE-HUNDRED WITNESSES PARTICIPATED IN THE

HOUSE JUDICIARY COMMITTEE HEARINGS, ONLY THREE PERSONS

TESTIFIED ABOUT THIS CHANGE IN EXISTING LAW EACH, I MIGHT

ADD, ADVOCATED THE "EFFECTS" TEST. ON THE FLOOR, AFTER

MINIMAL DISCUSSION, THE AMENDMENT WAS PASSED BY A, VOICE

VOTE. HAD THE MEMBERS OF THE HOUSE BEEN BETTER INFORMED OF

THE IMPORTANCE OF THIS AMENDMENT, I DO NOT BELIEVE THAT IT

WOULD HAVE PASSED WITHOUT CONTROVERSY. IN MY JUDGMENT, THIS

IS A KNEE-JERK RESPONSE TO THE SUPREME COURT'S DECISION IN

CTY QEMaaaE Y, BOLEN (1980), WOULD LEAD DANGEROUSLY

TOWARD ESTABLISHING A PRECEDENT FOR PROPORTIONAL REPRESENTATION,

AND SHOULD BE STRICKEN FROM THE LEGISLATION,

FROM ITS INCEPTION, THE VOTING RIGHTS ACT HAS EMBODIED

TWO STANDARDS FOR JUDGING DISCRIMINATION: THE "EFFECT" TEST

IN SECTION 5 AND THE "INTENT" TEST IN SECTION 2. UNDER THE

PRECLEARANCE PROVISIONS OF SECTION 5 THE DEPARTMENT OF
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JUSTICE REVIEWS PROPOSED CHANGES IN VOTING PROCEDURES IN

-. ORDER TO DETERMINE THAT THE CHANGE "DOES NOT HAVE THE PURPOSE

AND WILL NOT HAVE THE EFFECT OF DENYING OR ABRIDGING THE

RIGHT TO VOTE." SECTION 5 HAS BEEN ADMINISTERED TO PREVENT,

AT A MINIMUM, A RETROGRESSION OF THE VOTING POWER OF MINORITY

GROUP CITIZENS AND ADMITTEDLY HAS BEEN A FORM OF AFFIRMATIVE

ACTION FOR THE POLITICAL INTERESTS OF MINORITY UROUP CITIZENS;

THE USE OF THE "EFFECT" TEST HAS BEEN FUNDMENTAL TO THE

SUCCESS OF THIS EXTRAORDINARY REMEDY. IN FACT, 90 PERCENT

OF THE OBJECTIONS INTERPOSED BY THE DEPARTMENT OF JUSTICE

UNDER SECTION 5 HAVE BEEN BASED ON A DETERMINATION OF "EFFECT"

RATHER THAN "PURPOSE OR "INTENT."

ALTHOUGH THE USE OF THE "EFFECT" TEST GIVES THE DEPARTMENT

OF JUSTICE BROAD DISCRETION TO DETERMINE WHAT CONSTITUTES A

FAIR OR A DISCRIMINATORY VOTING PRACTICE, THIS DISCRETION IS

CHECKED BY TWO FACTORS: FIRST, SECTION 5 IS LIMITED IN ITS

APPLICATION GEOGRAPHICALLY; AND SECOND, IN THOSE AREAS TO

WHICH SECTION 5 APPLIES, ITS PURVIEW IS LIMITED TO CHANGES

IN VOTING PROCEDURES AND THEREFORE IS APPLIED ONLY PROSPECTIVELY.

As MEMBERS ARE AWARE, SECTION 2 IS A PERMANENT PROVISION

WHICH APPLIES NATIONWIDE AND PROVIDES RECOURSE AGAINST LAWS

OR ACTIONS THAT ARE BEYOND THE SCOPE OF SECTION 5. SECTION------

2 HAS BEEN INTERPRETED TO BE A RESlATEMENT OF THE FIFTEENTH

93-758 0 - 83 -- 35
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AMENDMENT UNDER WHICH A PRIVATE RIGHT OF ACTION EXISTS TO

CHALLENGE EXISTING LAWS. IN CASES WHICH HAVE INVOLVED

CLAIMS OF DENIAL OF EQUAL PROTECTION OR OF VOTING RIGHTS,

SUCH AS ]SUINJtTGIM Y.L_ DAVJ OR MOBILE Kj ,LDa.N, THE COURTS

HAVE CONSISTENTLY HELD THAT A GOVERNMENT ACT, WHICH IS

RACIALLY NEUTRAL ON ITS FACE, IS NOT UNCONSTITUTIONAL SOLELY

BECAUSE IT HAS RACIALLY DISPROPORTIONATE EFFECTS, AND HAVE

REQUIRED THAT "INTENT" TO DISCRIMINATE BE SHOWN. ALTHOUGH

THE INTENT OR SMOKING GUN TEST IS A DIFFICULT STANDARD

OF PROOF, IT IS NOT UNBEARABLE. IN REQUIRING THAT "INTENT"

BE SHOWN, THE COURTS HAVE PERMITTED AS EVIDENCE OF

INTENT, EFFECTSa WHICH CAN BE TRACED TO A RACIALLY DISCRIMINATORY

PURPOSE. As SUCH, THE COURTS HAVE PERMITTED SOMETHING SHORT

OF SMOKE TO PROVE THE GUN WAS FIRED, THEREFORE, INTENT IS

DIFFICULT BUT NOT IMPOSSIBLE TO PROVE.

THE LEGISLATION PASSED BY THE HOUSE OF REPRESENTATIVES

AMENDS SECTION 2 TO ESTABLISH AN 'EFFECT' TEST AS THE SINGLE

STANDARD TO JUDGE DISCRIMINATION IN'VOTING RIGHTS LITIGATION,

THEREBY NULLIFYING THE BODY OF LAW THE COURTS HAVE DEVELOPED

CONCERNING FOURTEENTH AND FIFTEENTH AMENDMENT CLAIMS REGARDING

VOTING RIGHTS. PROPONENTS OF THIS LEGISLATION HAVE EXPRESSED

THEIR VIEW THAT EFFECT, IN AND OF ITSELF, SHOULD SUFFICE TO

PROVE A VIOLATION OF THE ACT. THEY PRESUME THAT ALL AFFECTS
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WHICH ARE ADVERSE TO THE POLITICAL INTERESTS OF MINORITY

GROUP CITIZENS, ARE ROOTED IN SOME IMPURE MOTIVE. I DO NOT.

BELIEVE SUCH A PRESUMPTION TO BE VALID.

ONE NEED ONLY REVIEW THE DISCRETION THE "EFFECT" TEST

HAS GIVEN THE DEPARTMENT OF JUSTICE IN ENFORCING SECTION 5,

TO APPRECIATE THE TRAVESTY IT WOULD MAKE OF POLITICS THROUGHOUT

THE NATION IF ADOPTED AS THE SINGLE STANDARD FOR JUDGING

DISCRIMINATION IN VOTING RIGHTS LITIGATION.

- THE "EFFECT" TEST WOULD MAKE DETERMINING DISCRIMINATION

A NUMBERS GAME. THE "EFFECT" TEST WOULD SHIFT THE FOCUS FOR

DETERMINING DISCRIMINATION FROM THE VOTES OF INDIVIDUALS

BEING EQUAL TO THE VOTING STRENGTH OF GROUPS BEING EQUIVALENT.

CONSEQUENTLY, EXISTING LAWS AND POLITICAL SYSTEMS COULD BE

CHALLENGED EX POST FACTO AND REQUIRED TO BE CHANGED FOR

FAILING TO STATISTICALLY MAXIMIZE THE VOTING IMPACT OF

MINORITY GROUPS. SPECIFICALLY, EVERY AT-LARGE ELECTORAL

SYSTEM IN THE COUNTRY IN WHICH MINORITY GROUP CANDIDATES

WERE NOT ELECTED IN PROPORTION TO THEIR NUMBERS WOULD BE

SUSPECT OF BEING DISCRIMINATORY. IN THIS RESPECT, IT SHOULD

BE NOTED THAT THE 1979 MUNICIPAL YEAR BOOK ESTIMATED THAT

NEARLY TWO-THIRDS OF ALL MUNICIPALITIES BETWEEN 25,000 AND

500,000 PEOPLE CONDUCT ELECTIONS IN THIS MANNER. THE MOBILE

CASE IS AN EXAMPLE: THE CITY'S AT-LARGE ELECTORAL SYSTEM, -
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WHICH HAD BEEN USED FOR NEARLY 70 YEARS, WAS CHALLENGED AS

BEING.DISCRIMINATORY ALTHOUGH THERE WAS NO EVIDENCE THAT IT

HAD BEEN ESTABLISHED OR MAINTAINED IN ORDER TO DENY OR

ABRIDGE THE RIGHT TO VOTE.

THE KIND OF AFFIRMATIVE MANIPULATION OF VOTING PROCEDURES

WHICH THE EFFECTN TEST WOULD REQUIRE IS FAR BEYOND THE

ORIGINAL INTENT OF THE-ACT, AND IN MY JUDGMENTi IS A STEP

TOWARDS MANDATING PROPORTIONAL REPRESENTATION.

IN THE AMENDED FORM SECTION 2 WOULD STATE: "No VOTING

QUALIFICATION OR PREREQUISITE TO VOTING, OR STANDARD, PRACTICE

OR PROCEDURE SHALL BE-INPOSED OR APPLIED BY ANY STATE OR

POLITICAL SUBDIVISION IN A MANNER WHICH RESULTS IN A DENIAL

OR ABRIDGEMENT OF THE RIGHT OF ANY CITIZEN OF THE UNITED

STATES TO VOTE ON ACCOUNT OF RACE OR COLOR, OR IN CONTRAVENTION

OF THE GUARANTEE SET FORTH IN SECTION 4(F)(2) OF THIS ACT.

THE FACT THAT MEMBERS OF A MINORITY GROUP HAVE NOT BEEN

ELECTED IN NUMBERS EQUAL TO.JHE GROUP'S PROPORTION OF THE

POPULATION SHALL NOT, IN AND OF ITSELFj CONSTITUTE A VIOLATION

OF THIS SECTION. t

ALTHOUGH THE LEGISLATION STATES THAT THE FACT THAT

MINORITY GROUP CITIZENS HAVE NOT BEEN ELECTED IN PROPORTION

TO THEIR NUMBERS DOES NOT IN AND OF ITSELF CONSTITUTE A

VIOLATION OF THE ACT, SUCH A DISCLAIMER HAS NO RELEVANCE TO
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LAWS OR PROCEDURES WHICH WOULD BE CHANGED SUBSEQUENT TO THE

ADOPTION OF THE I"EFFECT" TEST. CONSEQUENTLY,-S.TATE AND

LOCAL OFFICIALS WOULD BE REQUIRED TO STUDY PROSPECTIVE

VOTING PROCEDURES TO DETERMINE THEIR "EFFECT" AND ADOPT ONLY

-THOSE-WHICH STATISTICALLY MAXIMIZE THE VOTING IMPACT OF EACH

MINORITY GROUP WITHIN THE ELECTORATE. IT IS HARD TO IMAGINE

ANY STATE DISTRICTING PLAN, WHETHER PRESENTLY EXISTING OR

UNDER CONSIDERATION, SHORT OF PROPORTIONAL REPRESENTATION

WHICH WOULD NOT BE VULNERABLE TO CHALLENGE UNDER THIS STANDARD

IN THIS REGARD, IT SUGGESTS THAT OTHER FACTORS SUCH AS

CONTIGUITY, COMPACTNESS, AND RESPECT FOR NATURAL BOUNDARIES

WOULD BE OF SECONDARY IMPORTANCE IN DRAWING DISTRICT LINES,

DOING VIOLENCE TO EXTENSIVE PRECEDENTS WHICH HAVE DEVELOPED

OVER THE YEARS.

ALTHOUGH I HAVE BEEN CRITICAL OF THE HOUSE-PASSED

LEGISLATION, I REMAIN AN ADVOCATE OF A STRONG FEDERAL ROLE

TO ASSURE NO CITIZEN IS DENIED THE VOTING GUARANTEES OF THE

FIFTEENTH AMENDMENT. THE CHANGES I PROPOSE MAKING IN THE

LEGISLATION, MODIFYING THE BAILOUT PROVISION AND ELIMINATING

THE AMENDMENT TO SECTION 2, WOULD NOT GUT THE ACT, OR GIVE A

LICENSE TO DISCRIMINATE TO THOSE OF IMPURE MOTIVE; I WOULD

NOT TOLERATE THAT. IT IS ALL TOO EASY FOR THIS ISSUE TO BE

CONSTRUED AS BLACK AND WHITE: IF YOU SUPPORT THE HOUSE-
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PASSED BILL, YOU ARE AN ADVOCATE OF CIVIL RIGHTSi AND IF YOU

OPPOSE THE HOUSE-PASSED BILL, YOU ARE A RACIST. I AM HOPEFUL

THAT BEFORE WE COMPLETE CONSIDERATION OF LEGISLATION TO

AMEND THE VOTING RIGHTS ACT, WE CAN RID OURSELVES OF THESE

DIVISIVE DISTINCTIONS. ONLY THEN, CAN WE HAVE MEANINGFUL

DIALOGUE 11l WHICH ALTERNATIVES ARE CONSIDERED ON THEIR

MERITS SO THAT WE MIGHT FASHION THE MOST EFFECTIVE LEGISLATION

TO PROTECT THE RIGHT TO VOTE FOR 1982 AND BEYOND.

THANK YOU FOR YOUR TIME.

Senator HATCH. Our second witness today will be Prof. Susan
MacManus of the Department of Political Science at the University
of Houston. Professor MacManus has written extensively on the
subject of State and local government, including a number of stud-
ies on the implications for minorities of various structures of mu-
nicipal government. We are very happy to have you here, Professor
MacManus.

Now, if I can, other than Members of Congress, we are going to
limit you to 10 minutes. The green light means you have 10 min-
utes; the yellow means you have one left. Red means I am going to
interrupt you and we will stop. But we will put all full statements
in the record so that your complete statement will be placed in it.
We would particularly appreciate summaries if you could provide
them.

Thank you, Professor. Go ahead.

STATEMENT OF PROF. SUSAN A. MacMANUS, UNIVERSITY OF
HOUSTON

Ms. MACMANus. Thank you very much for the opportunity to
share my views and to speak on behalf of the many local govern-
ments that have to meet the letter of this law.

The Voting Rights Act is one of the most important pieces of leg-
islation ever passed by Congress. Certainly all of the statistics show
a dramatic increase in the participation of blacks and Hispanics in
the electoral system. For this reason, I would like to advocate that
an extension be made nationwide.

One thing that is important for you as policymakers to be aware
of is that many governments covered by the act now that are fully
in compliance with the spirit of the law cannot demonstrate their
compliance because the Justice Department's application of it has
been many times arbitrary and conflicting.
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I have, as an academician, studied the impact of various electoral
systems on the participation and representation of various minor-
ity groups-blacks, Hispanics, and women. I have also studied the
taxing, spending, and service delivery patterns of -State and local
governments, particularly as they impact on minority citizens. As a
consultant, I have advised six governments in the State of Texas
how to prepare their document for the Justice Department and the
courts to demonstrate compliance with the Voting Rights Act.

On the basis of these experiences, I would like to point out what
I consider to be some of the more difficult things confronting local
governments in improving compliance. In my prepared testimony, I
start out with some of the data collection difficulties, but I would
like to go immediately to the real heart of the matter, and that is
the difficulty in proving that electoral changes do not dilute minor-
ity vote. I think this is the single most important and difficult task
confronting local governments.

One reason is that the concepts used by the Justice Department
have never been defined in any sort of clear and concise manner,
particularly concepts such as racial polarization and bloc voting. It
is almost impossible for a local government to figure out what ex-
actly these terms mean, even though they are expected to come up
with statistics of this manner in their efforts to prove compliance
with the act.

WHAT IS RACIAL POLARIZATION?

One test that is often used to determine whether the minority
vote has been or will be diluted is racial polarization. This, techni-
cally, occurs when citizens of one racial group uniformly vote for
one candidate and citizens of another racial group uniformly vote
for another. While this sounds simple enough, it really is very diffi-
cult to measure.

For example, in calculating racial polarization, a government se-
lects only those precincts that are 100 percent black or 100 percent
white; that is, racially homogeneous precincts. But in reality
almost no such precincts exist, and where they do, they probably
do not represent either of the populations. For example, an exclu-
sively white precinct is very likely to be a highly affluent suburban
neighborhood which is unrepresentative of the white population of
the local government as a whole.

Once you select these racially homogeneous precincts, you than
-look at the percentage of votes cast for each candidate, and if the

same candidate receives a high percentage of votes in precincts of
one racial group and a low percentage in precincts of another
racial group, this in effect may be called racial polarization.

Of course, the basic purpose of the test is to determine whether
race is the primary and exclusive determinant of individual voting
decisions across time in any given community. Now, this measure
has severe shortcomings.

First, what do you do, and this is particularly relevant to my
State, when you have communities where there are several signfi-
cant minority groups within the same population and one of those
groups is geographically dispersed? In our case, in Texas, this typi-
cally is the Hispanic population.
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Second, the racial polarization measure is almost impossible to
apply meaningfully when you have several candidates running for
the same office;

Third, nobody has ever said exactly what constitutes severe
racial polarization. So we have, then, several questions that have
never been answered about how to calculate racial polarization
scores which, as we have already pointed out, is a very basic piece
of data that local governments have been expected to supply to the
Justice Department.

IS RACIAL BLOC VOTING THE DESIRED EFFECT?

Another even more basic issue is whether racial bloc voting is
the desired effect. Is it the intent of the Voting Rights Act to pro-
duce electoral systems that reward racially segregated residential
patterns? That, of course, is a question that the Congress must
answer.

As the act has been applied thus far, the Justice Department hasgenerally regarded as dilutive any system that produces a legisla-
tive body whose members do not reflect the general makeup of the
population. In other words, proportional representation has been
the basic test of effect, rather than the responsiveness of elected of-
ficials, regardless of their race or ethnicity.

If proportional representation is what Congress intends to be the
ultimate test of effect, then it ought to be spelled out in the legisla-
tion and not left to the discretion of the Justice Department. But
before you make that determination, I think it is important to
point out again the difficulties that governments have had in this
regard.

For example, what ha pens when proportional representation is
the effects test? What happens is that many governments that
have been under this act, in order to pass preclearance, have had
to do one of three things, or even all three of them.

First, they have had to change their electoral system to single-
member districts which, as I will show later in the testimony, se-
verely handicaps Hispanics in the Southwest.

Second, they have been asked to increase the size of their legisla-
tive body. I know a number of governments have had to increase
the size of their city councils.

Or, third, they have been asked to "pack" certain districts so
that minorities can be elected in proportion to the population.

Now, these remedies, especially in areas where there are several
minorities and one is more geographically dispersed than the other,
are very simplistic and shortsighted.

WHAT HAPPENED IN HOUSTON

I think the best way to demonstrate what I am talking about is
to give you a recent experience in Harris County, Tex. The county's
population of 2.4 million is 20 percent black, 15 percent Hispanic,
and the remainder white. During redistricting discussion, promi-
nent blacks in the community were tremendously divided on
whether a largely minority precinct, defined in terms of blacks,
should be created or whether blacks would have more influence if
their votes were divided among several precincts.
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One faction of blacks, led by several State representatives, the
three black Houston City Council members, a U.S. marshal and
others, argued for spreading influence among three commissioners
rather than having a single black "figurehead" commissioner.

State Representative Craig Washington, spokesperson for the
group, pointed out that three votes are needed to accorn plish any-
thing substantive. As he said, "As long as we have 25 percent of
the vote in any one district, we are going to be the balance of
power. For that reason, it is better for the black community to
have voting impact on three commissioners than to be lumped to-
gether in one precinct and elect a black to sit at the table and
watch the papers fly up and down." Washington argued that pack-
ing all blacks in one district was "not in the best long-term inter-
ests of the community."

The other faction of the black community disagreed vehemently.
It was led by James Phillips, president of the Harris County Coun-
cil of Organizations, considered to be the most politically potent
black group in Houston. Phillips argued that since blacks make up
20 percent of the county's population, at least one of the five com-
missioners should be black; i.e., the proportional representation ar-
gument.

At a meeting of the commissioners court, the two factions
clashed. Phillips accused Representative Washington's group of
having "engaged in the worst form of backroom politics to deter-
mine the future of blacks in Harris County government."

Washington responded by calling Phillips "a racist" and told the
commissioners' court that Phillips "doesn't believe that you as
white ple have served black people."

Meanwhile, the deputy director of the Texas League of United
Latin American Citizens, Johnny Mata, told the commissioners'
court that "there was a 'feeling among Mexican-Americans that
they were being neglected." He went on record as opposing the for-
mation of a black district.

The commissioner's court finally adopted the plan creating one
black district, presumably to meet the Justice Department's test or
predisposition toward proportional representation, even though
Representative Washington's group urged the Justice Department
to disapprove this plan as being out of compliance with the Voting
Rights Act.

Now, this account, unfortunately, in my experiences of working
with local governments, is not an isolated example. It is typical of
the problems of implementing the act as currently written.

TYPICAL PROBLEMS IN IMPLEMENTATION

What it demonstrates is that: One, single-member district sys-
tems may be more effective in providing proportional representa-
tion to minorities, specifically black minorities, than they are in
providing programmatic representation. As we know, programmat-
ic or policy representation is dependent upon building majority
voting coalitions among members of a legislative body, and the
mere election of a single minority or several minority representa-
tives does not always guarantee that member's effectiveness in
achieving policy results.

I
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Second, this example shows that often a specific minority com-
munity disagrees on what constitutes effective representation,
whether it is race or ethnicity of the representative or whether it is
voting behavior of the representative.

Third, it shows that single-member district systems with their
predisposition toward proportional representation, benefit blacks
but rarely benefit Hispanics, who are more geographically dis-
persed. To work for Mexican-Americans, the size of the legislative
body has often been enlarged. Of couse, the question here is wheth-
er such a remedy should be made by the Federal Government.

Finally, this example shows that the remedy decided upon by the
Justice Department is often a political decision based upon its pre-
disposition to certain governmental structures or redistricting
schemes.

Now, what does this mean for the extension of the Voting Rights
Act and the effects test and bailout and all of those things? Well,
what it means is that local governments will continue to have a
difficult time showing that they meet the letter of the law. The
bailout provisions as proposed by the House are written in such a
way that the Justice Department will have a great deal of latitude
in interpreting congressional intent.

For example, the Justice Department will decide whether a gov-
ernment has made a constructive effort to increase minority repre-
sentation. But the key question that remains is, what is the ulti-
mate measure of increased minority participation going to be?

Bailout provisions that can be realistically met by local govern-
ments with histories of compliance are very important for this Con-
gress to establish because, without them, many local governments
will continue to avoid making changes that could greatly benefit
their minority populations, both in economic and programmatic
terms.

Changes such as annexation or consolidation which would
expand the tax base of the jurisdiction and bring about savings
from economies of scale and service provision are not now viable
alternatives for many governments in high growth areas of the
country covered by the act. Many local governments do not even
consider these because of the Justice Department's past use of pro-
portional representation as the ultimate test of effect. They fear
that any change in population, no matter how small, will prevent
clearance by the Justice Department and result in major alter-
ations and aberrations of their governmental structure$.

But even if proportional representation remains the ultimate
test, many local governments feel they would benefit from a redef-
inition of preclearance because, right now, under the current appli-
cation, a government's legislative body has to enact a change and
then submit it.

Many local officials feel it would be helpful if they could simply
go ahead and submit proposed changes for approval prior to adop-
tion.

These are just some of the difficulties that local governments
have had in proving compliance with the act. Also, I urge you to
more clearly lay out the evidentiary standards that are required of
local governments to prove compliance.
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QUESTIONS

Senator HATCH. Thank you. We are grateful that you stayed
within the 10-minute rule also. It allows us a little bit of time for
questions.

Could you elaborate upon your notion that the standard used by
the Justice Department under section 5 places a premium upon
racial isolation and racial segregation?

Ms. MACMANUS. Yes; in every one of the six governments that I
have been involved with, which are listed here-Austin, Houston,
Lubbock, Port Arthur, Abilene, and Texas City-this has always
been one of the statistics that we have been asked to furnish, and I
as a social scientist have tried to help local governments demon-
strate this. As I pointed out in constructing racial polarization
scores, the premium is put on identifying racially homogenous pre-
cincts and using that as the test. The bottom-line inference is that- --
racial polarization, or having people in racially segregated pre-
cincts, is the optimal solution or the ideal, which I find very hard
to accept as a citizen.

Senator HATCH. Basically, what you seem to be saying is that we
are insuring what may in reality be comfortable racial political
ghettos.

Ms. MACMANUS. Exactly. When you put such a premium on a
test such as bloc voting scores and racial polarization scores, one
can infer nothing else but that that is desired.

Senator HATCH. So those who are proposing this change in sec-
tion 2 actually may be doing a lot of harm to minority voters in
this country.

Ms. MACMANUS. I think you are absolutely correct. As a person
who has worked with Texas governments, I think the one distress-
ing thing about discussions that have gone on in the Congress
about this act so far is the seeming unwillingess to include His-
panics, because they have totally different kinds of residential pat-
terns. So far, in the applications of the act, they have been greatly
diluted in their effects, because the major concentration has been
on blacks and not Hispanics.

Senator HATCH. Well, there is a lot of complaint about that from
an examination of the OFCCP or the EEOC, that any time you use
a system of racial quotas-they may not call it that, but that is
what they effectively become-one racial group becomes pitted
against another. In the end, somebody has got to lose, and in this
case it has been, according to some analysts, Hispanics.

Ms. MACMANUS. Let me make one other comment about that. It
seems that the Justice Department has used as one of their
common strategies to "produce a minority district" to lump blacks
and Hispanics together. Those of us who have studied the voting
patterns of both groups observe that many times Hispanics are
much better served by being placed in a district with liberal whites
than they are being placed in a district with blacks, because the
two groups tend not to vote alike, at least in local government elec-
tions.

Senator HATCH. I think that is probably true. What does it mean
when you say that, under section 5, a vote is diluted? If I may clari-
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fy this question: Can this happen to an individual or can it happen
only to a racial group? In fact, what is an undiluted vote?

Ms. MACMANUS. That is very difficult to show, and that is the
point I am trying to make. Local governments, which bear the
brunt of having to prove compliance, and they may be very much
in agreement in the spirit of the act, just cannot prove it the way
the law is stated now.

Senator HATCH. That seems to be a continual theme in these
hearings. The effects standard is a nebulous and undefined philo-
sophical concept that has become even more obscured by the ap-
proach taken by the House of Representatives. Would you agree
with that?

Ms. MACMANUS. I think that the way it is written now, it needs
to be clarified. No government, the way it is written now, will be
able to get out from under the act.

Senator HATCH. In your experience, have you found that covered
jurisdictions are generally trying to comply with the law?

Ms. MAcMANus. Yes; I have.
Senator HATCH. How well can the officials of these jurisdictions

fully understand that law? In fact, how does someone like yourself
fully understand it?

*Ms. MACMANUS. Well, as a social scientist, when a city or a gov-
ernment will call up and ask me for assistance, I generally will
work for a government that I consider to be highly discriminatory
and apparently so. I will not personally serve as a consultant.

Consequently, the cities that I have worked for I felt very confi-
dent about. The procedure I use is to go in and look at the voting
patterns, talk with members of the community, look at the distri-
bution of city services and funds, and so on, and the voting behav-
ior of local officials on that legislative body giving out the money.
In most of those cases, I have found, upon taking them on, that one
of their high priorities was to serve the people of their community.

Senator HATCH. Can you elaborate upon the reasons for your un-
certainties about what racial bloc voting really is? For instance,
what is racially polarized voting? How do we identify it? What
should its legal and constitutional significance be?

Ms. MACMANUS. Well, as I mentioned in my testimony, it is very
difficult to decide or to determine, as a social scientist helping gov-
ernments prepare statistics, exactly what is meant by racial voting
and bloc voting and what is severe.

For example, sometimes in the cases that I have been involved
with, I have tried to use a more stringent standard of, for instance,
90 percent or 10 percent; and other times, because I could not get
any of the "racially homogeneous" precincts, I had to drop it down
to a 70-30 kind of a standard.

But is it very difficult to come up with a consistent definition of
what racial polarization is and how you measure it. Again, I say
that the hardest part is calculating the scores for areas where you
have both groups and you cannot identify homogeneous precincts,
particularly for Hispanics.

Senator HATCH. In your opinion, are at-arge electoral systems
per se unfair or generally unfair to racial minorities? Do they auto-
matically minimize minority representation?
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Ms. MACMANUS. I think that you cannot say that any system
uniformly produces equitable representation and that there are dif-
ferent situations.

In the case of Texas governments, I have found generally that
because of the geographically disperse nature of Hispanics, the
mixed systems tend to benefit them, and other scholars have also
found that.

In other parts of the country, it may be that the at-large systems
produce a different result. You cannot unilaterially say, in every
case, that one particular electoral scheme is going to produce equi-
table representation for every minority group. Of course, the only
thing that would really do that is something that people have
talked about for years, a true proportional representation system,
which I do not think will ever be a viable alternative in this coun-
try.

Senator HATCH. How can an ethnic community, say, such as the
Hispanic community in San Antonio, which is a population major-
ity, ever be discriminated against by an at-large system?

Ms. MACMANUS. Well, I do not thing that you can find that this
will be the case, in fact. If you look at certain cities such as Atlan-
ta that changed to a single-member district system at one time,
when the blacks became the majority population, suddenly there
was discussion of changing back to the at-large system.

It has always been a problem citing the proper balance in these
kinds of things. The bottom line again is that electorial system do
not operate uniformly in all jurisidictions.

Senator HATCH. What is a minority district, in your opinion? On
what evidence does the Justice Department made a determination
to categorize a district as a minority district?

Ms. MACMANUS. Again, I have not been able to get any clear
standard. This is the frustration that governments go through. In
one sense, you are asked to "pack" a district. I mean, in one partic-
ular case, a minority district is said to be 75 percent. Then, in an-
other case, they turned around and said no, a minority district is
60 percent. There is no clear standard about what a minority dis-
trict is, what the racial composition is to be.

Senator HATCH. Does this bill help us to define a standard for the
determination of "minority district" status, or does it cloud the
issue even further?

Ms. MACMANUS. I think it clouds the issue even more.
Senator HATCH. And, in the end, who suffers?
Ms. MACMANUS. In the end, it is the responsible local govern-

ments, which I found the majority are. They are the ones who have
difficulty in making decisions that would really benefit their com-
munity as a whole.

Senator HATCH. In terms of effective political power, which ap-
proach is more beneficial for minorities, the proportional represen-
tation scheme which insures one minority candidate election, or
the leveraging strategy which gives the minority a balance of
power in, say, two districts or more?

Ms. MACMANUS. Well, being a public policy person, I tend to
agree with the responsiveness measure. To me, what counts is what
is delivered. As a citizen, I expect that my tax dollars result in serv-
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ices back, regardless of the color of the individual who is making
the decision.

Senator HATCH. So you would recommend the leveraging strat-
gis. MACMANUS. Yes. I personnally advocate more of an empha-

sis on the responsiveness measure, the end product.
Senator HATCH. Let us take a black community. Wouldn't they

be disserved by restricting themselves to a system where only
blacks were permitted to represent blacks in America?

Ms. MACMANUS. I think that is a very dangerous thing that is
happening. We have seen in the commentary surrounding the dis-
cussion of this act the inference that the only person that can rep-
resent you is a person of your own color. I mean, I certainly know
a lot of whites who do not represent my personal viewpoints, and I
am sure you do, too.

Senator HATCH. I know quite a few.
What about, in the case of black people, if they are segregated

into special voting districts, would't they be even more isolated,
even more estranged, and even less a part of their communities in
this country; wouldn't they have even more difficulties as a result
of this type of legislation?

Ms. MACMANUS. Exactly, particularly if they only make up in
the range-of-the-20- percent, if they are only going to get one repre-
sentative or so by packing a district.

Senator HATCH. I read the editorials by some of the newspapers
here in the East, and they seem to say, that, this legislation is a
wonderful idea; let's just pass it. It passed by a 300-and-some-odd
vote in the House; why give any consideration to the section 2
problems? These journalists simply seem to ignore the problems
posed by passage of section 2.

I have not seen much responsible reporting on what we have ac-
tually been holding these hearings'about. There has been some, but
there has not been a lot which focussed on the arguments of
people, like yourself, who are concerned about civil rights and who
are concerned about these issues. Few mention what you really are
saying here in front of this committee.

Ms. MACMANUS. It is particularly true again. I keep going back
to the same topic of where you have governments in the country
such as those in the Southwest, where you have two minority
groups side by side. The voting patterns are different; the residen-
tial patterns are different; and yet the discussion seems to be only
related to the act as it applies to one or the other. But what hap-
pens when you have the act apply to both simultaneously in the
same jurisdiction?

Senator HATCH. Well, it seems important to me, and I am not
meaning to criticize anybody in the media, but I think that the
thrust of this committee's hearings has been to suggest that if it
were up to us, we would simply extend that act.

The most important point in this section 2 issue is that, oddly
enough, even Members of the House who have voted for this bill
are coming in saying yes, it really is a significant issue, even
though they only had 1 day of hearings in the House on the section
2 matter. Would you agree that the section 2 issues are extremely
important in this matter?
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Ms. MACMANUS. Yes, and they are very complex. They are very
important and very complex.

Senator HATCH. What bothers me is that-so many people who are
writing about this issue do not seem to address its complexities.
Nor do they mention how the proposed bill could, to borrow a term,
turn around to bite those whom we are really all trying to help.
This bothers me.

On page 11 of your statement, you state that the decision of
whether or not we should pursue the theory of proportional repre-
sentation should be made by elected officials and not by lawyers in
the Department of Justice-Whleal agree with you that this is too
important an issue to be decided by bureaucrats, isn't it a fact that
in many cases the decisions on preclearance are made by persons-
who have absolutely no legal training or legal expertise at all?

Ms. MACMANUS. I am not really familiar with that particular
side of it.

Senator HATCH. All right.
Well, thank you so much. We have appreciated your coming in

and sharing your testimony with us.
Ms. MACMANUS. Thank you for the opportunity.
[The prepared statement of Professor MacManus follows:]
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PREPARED STATEMENT OFPROFESSOR SusA A, MdWNUS
Meeting Requirements of the Voting Rights Acts

A Look at the Practical Difficulties Faced by Local Governments

The Voting Rights Act is one of the most important pieces of legis..

lation ever passed by Congress. It has brought about a dramatic increase

in the participation of blacks and Hispanics in the electoral system.

Without question, it should be extended nationwide. But in the legisla-

tion extending the Act, Congress should be more explicit in what constitutes

non-compliance with the Act. For those political subdivisions now

covered by the Act, compliance is difficult to prove. Many governments,

fully in compliance with the spirit of the law, cannot demonstrate

compliance with the letter of the law. The provisions are not detailed

enough, and governments which are genuinely supportive of the law, find

it extremely frustrating.

I have been invited to give testimony because of my experiences

as an academician and a consultant to numerous cities in Texas. As an

academician, I have studied the impact of electoral systems on the parti-

cipation and representation of various minority groups (blacks, Hispanics,

women).1 I have also studied the taxing, spending, and service delivery

patterns of state and local governments, particularly their impact on

minority citizens. 2 As a consultant, I have advised and assisted cities

ISusan A. MacHanus, "Council Member Election Procedures and Minority
Representation: Are They Related?" Social Science Quarterly 59 (June,
1978): 153-161; "Mexican-Americans in City Politics: Participation, Re-
presentation, and Policy Preferences," with Carol A. Cassel, The Urban
Interest (Spring, 1982); "Policy Responsiveness to the Black El t e:
Programmatic v. Symbolic Representation," with Charles S. Bullock, III,
American Politics Quarterly 9 (July, 1981): 357-368; and "The Equitability
of Female Representation on American City Councils," paper presented at the
American Political Science Association annual meeting, 1976.

2Susan A. MacManus, Revenue Patterns in U.S. Cities and Suburbs (New
York: Praeger, 1978); "Expanding the Tax Base: Does Annexation Mqke A
Difference?" with Robert D. Thomas, The Urban Interest I (Fall, 1979): 15-
28; "The Impacts of Local Government Tax Structures on Women: Inefficien-
cies and Inequalities," with Nikki R. Van Hightower, The Social Science
Journal 14 (April, 1977): 103-116; The Impact of Federal Aid on the City of
Houston, Case Studies of the Impact of Federal Aid on Major Cities, No. 2
NTIS Order No. PB80-159221, Washington, D.C.: U.S. Department of Labor,
1980; "Citizens' Views of Growth in Houston," Texas Business Review 55
(July/August, 1981): 166-171.
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in preparing documents for the Justice Department and the courts to

demonstrate compliance with the Votingfljghts Act.
3

In this testimony, I shall point out some shortcomings of the Justice-~

Department's iplementation of the Voting Rights Act. I will also comment

on the impacts these shortcomings will have on the effects standard and

the bail-out provisions or the House version of the extension if they are

not clarified. Hy purpose is not to argue for or against those provisions

but to urge Congress--should it adopt the provisions--to give them

clearer definitions.

Data Collection Difficulties

One of the first problems local governments face in demonstrating

compliance with the Act is in collecting population information. Specifi-

cally, local governments have difficulty determining voting age population

by race and language minority. This data is important in calculating

voter registration rates (percent of eligible voters registering). It

is also used in meeting the preclearance requirement that changes involving

redistricting, annexation, change of electoral system, etc. must be

accompanied by documents showing minority distribution before and after the

change.

Voting age population may seem easy enough to calculate, but it really

is not. First, for smaller areas, block level statistics are not availa-

ble from the Census Bureau. Second, the population data on Hispanics

include illegal immigrants, which makes the data less accurate for

districting purposes. Third, the data get old quickly, especially for

rapidly growing areas such W41-the Sunbelt. The further removed in time

from the Census, the more open to challenge the voting age population

figures are. To obtain more recent population counts, local governments

often hire demographic consultants to, in effect, conduct a census. But

then the courts, or the Justice Department, may challenge these new

population figures as not being "objective."

Difficulties in Proving That Electoral Changes Do Not Dilute the Hinority Vote

The single most difficult task confronting local governments covered

under the Act is proving that electoral-related changes do not dilute

3Austin, Houston. Lubbock, Port Arthur, Abilene, Texas City.

93-758 0 - 83 -- 36
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the minority vote. There are two reasons. One is that concepts such as

"racial polarization" and "bloc voting" are not clearly defined. Another

reason is the inconsistency in standards used to measure voting effective-

ness. Is effectiveness measured in terms of a group's vote (bloc vote)

or an individual's vote? Is effectiveness measured by an elected official's

race or ethnicity, or by that official's responsiveness to the needs of

an individual or group? The courts have leaned toward the responsiveness

measure whereas the Justice Department has leaned toward the proportional

representation measure. As we shall see, even minorities within the same

community cannot always agree on how to measure effectiveness.

What is Racial Polarization? One test to determine whether the

minority vote has been or will be diluted is racial polarization. Racial

polarization occurs when citizens of one racial group uniformly vote for

oam candidate and citizens of another racial group uniformly vote for

another candidate. Although this sounds simple enough, problems arise

in calculating this measure.

Technically, in calculating racial polarization, one selects only

those precincts tNkt are 1) percent black (in ters of registered voters)

and 100-percent whte--i.e., racially-homogeneous precincts. But, in

reality, almost no such precincts exist. Where they do, they probably

do not represent either the white or black population in the jurisdiction.

(For example, an exclusively white precinct is likely to be a highly

affluent, suburban neighborhood.) Once racially homogeneous precincts

are selected, one looks at percentage of votes cast for each candidate

in each precinct. If the same candidate receives a high percentage of

votes in precincts of one racial group and a low percentage in. precincts

of another racial group, and this disparity persists in several electoral

contests, one may conclude that racial polarization is occurring. The

purpose of the rest is to determine whether race is the primary and

exclusive determinant of individual voting decisions across time in a

given community.

This measure has severe shortcomings. First, it does not apply to

areas here .there are several significant minority groups within the

population (!. .a the Sunbelt with its substantial black and Hispanic
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populations). Second, the measure is almost impossible to apply meaning-
fully where several candidates are running for the same office. Third,

no one-has agreed upon a definition of "severe polarization."

In summery-many critical questions remain unanswered about the cal-

culation and use of the racial polarization measures

(1) How does one measure racial polarization in multi-

candidate races?

(2) How does one measure racial polarization if one cannot

isolate minorities in racially homogenmoum precincts?

Specifically, how does one measure the voting patterns

of Mexican-Americans scattered throughout the popu-

lation?

(3) How does one measure racial polarization where the

population has several significant minority groups

and they don't vote thW same way in a large number

of electoral contests?

(4) What level of racial polarization is "highly significant"?

Is Racial Bloc Votinq th,_Desired Effect? An even more basic issue

is Whether racial bloc voting is the desired effect. Is the intent of

the Voting Rights Act to produce electoral systems that reward racially

segregated residential patterns? That iS a question that you, the CUngress,

must answer.

As the Act has been applied thus far, the Justice Department has

generally regarded as dilutive any system that produces a legislative

body whose members don't reflect the general make-up of the population.

In other words, proportional representation has been the basic test of

effect rather than the responsiveness of elected officials, regardless of

their race or ethnicity. If proportional representation is what Congress

intends to be the ultimate test of effect, then it ought to be spelled out

in the legislation--not left to the discretion of the Justice Department.

But before you make that determination, it is important t(--consider what

the ramifications of proportional representation have been thus far.
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What Happens When Proportional Representation-s the Effects Test?

In implementing the Voting Rights Act, the Justice Department has

generally regarded as non-dilutive electoral systems in which minorities

are elected to public office in proportion to their numbers. Consequently,

in order to pass preclearance for any type of electoral change (from

precinct boundaries to annexation), many local governments have been

required to: (a) change their electoral system to single member districts;

(b) increase the size of their legislative body; or (c) "pack" certain

districts so that minorities are elected in proportion to the population.

These "remedies"--especially in areas where there are several minorities

and one is more geographically dispersed than another--are too simplistic

and shortsighted.

Perhaps the beat way to demonstrate what I am talking about is to

give you a recent example. It involved the redrawing of districts from

which the four Harris County, Texas commissioners are elected. (Harris

County has a population of 2.4 million, of which 20 percent is black,

15 percent Hispanic, and the remainder white.) During the redistricting

discussions, prominent blacks in the community were greatly divided on

whether a largely minority precinct (defined in terms of blacks) should be

created or whether blacks would have more influence if their votes were

divided among several precincts (a leveraging strategy).

One faction of blacks, led by several state representatives, the three

black Houston City',tinil members, a U.S. Marshall and others, argued for

spreading influence among three commissioners rather than having a single

black "figurehead" commissioner. State Representative Craig Washington,

spokesperson for the group, pointed out that three votes are needed to

accomplish anytUiin u utt,-ive. "As long as we have 25 percent -of the

vote in any one district we are going to be the balance of power. For

that reason it is better for the black community to have voting impact

on three commissioners than to be lumped together in one precinct and

elect a black to sit at the table and watch the papers fly up and downO



557 -

he said.4 Washington argued that packing all the blacks in one district

was "not in the best long-term interests of the community." 5

The other faction of the black community disagreed vehemently. It

was led by James Phillips, president of the Harris County Council of

Organizations, which is recognized as the most politically potent black

group in Houston. Phillips argued that since blacks make up 20 percent-

of the county's population, at least one of the five commissioners should

be black (the proportional representation argument).

At a meeting of the Commissioners' Court, the two factions clashed.

Phillips accused Representative Washington's group of having "engaged in

the worst form of back-room politics to determine the future of blacks in

Harris County government."6 Washington responded by calling Phillips

"a racist" and told the Commissioners' Court that Phillips "doesn't believe

that you as white people have served black people." 7

Meanwhile, the deputy director of the Texas League of United Latin

American Citizens, Johnny Hata, told the Commissioners' Court that "there

was a 'feeling' among Mexican-Americans that they were being neglected." 8

He went on record as opposing the formation of P black district.

The Court finally adopted the plan creating one black district

(presumably to meet the Justice Department's predisposition toward pro-

portional representation) but Representive Washington's group, urged the

Justice Department to disapprove the plan as being out of compliance with

the Voting Rights Act.
9

4
Bill Coulter, "Bass Backs Washington on Precincts," Houston Post,

October 28, 1981.
5Pete Brewton, "Black Faction Opposes Minority Precinct Plan,"

Houston Chronicle, October 28, 1981.
6Pete Brewton, "Two Local Black Leaders Clash Over Minority Commissioner

Precinct," Houston Chronicle, November 3, 1981.

7Pete Brewton, "Two Local Black Leaders Clash Over Minority Commissioner

Precinct," Houston Chronicle, November 3, 1981.

Bill Coulter, "Plan for Black Commissioner Seat Debated," Houston

Post, November 3, 1981.

9Chronicle Washington Bureau, "Black Activists Oppose County Precinct

Plan," Houston Chronicle, January 13, 1982.
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This account, unfortunately, is not an isolated example. And it is

typical of the problems of implementing the Act as currently written.

What it demonstrates is that:

(1) Single-member district systems are more effective in

providing proportional representation to minorities

than they are in providing programmatic representation.

Programmatic representation is dependent upon the

building of majority voting coalitions among members

of a legislative body. The mere election of a

minority representative does not always guarantee

that member's effectiveness in achieving policy results.
10

(2) Often a specific minority community disagrees on what

constitutes effective representation (race or ethnicity

of a representative or voting behavior of a representative).

(3) Single-member district systems (with their predisposition

toward proportional representation) benefit blacks but

rarely benefit Hispanics who are more often geographically
dispersed. To work for Mexican-Americans, the size

of tie legislative body generally has to be enlarged.12

And the question then is whether such a remedy should

be made by the federal government.

(4) The remedy decided upon by the Justice Department is

often a political decision based upon its predisposition

to certain governmental structures or redistricting

schemes.

ISs Susan Welch and Albert K. Karnigo The Impact of Black Elected Officials
on Urban Social Expenditures," Policy Studies Journal 7 (Summer, 1979): 707-713.

le Albert K. Karnig and Susan Welch, wSex and Ethnic Differences.
in Municipal Representation," Social Science Quarterly 60 (Deceebr, 1979)o
46-481.

12See Delbert Taebel, "Minority Representation on City Councils: The
Impact of Structure on Blacks and Hispanics," Social Science Quarterly 59
(June, 1978): 142-153.
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Proving Eligibility for Bail Out. Local government, will have

difficulty proving they are eligible to bail out from under the preclearance

requirements of the Act. The bail-out provisions, as proposed by the

House, are written in ouch a way that the Justice Department will have

a great deal of latitude in interpreting Congressional intent. For

example, the Justice Department will decide whether a government has made

a constructive effort to increase minority participation. But the key

question, which Congress should answer, is what will be the ultimate measure

of "increased minority participation"?

Bal1-out provisions that can realistically be met by local governments

with histories of compliance are very important to establish. Without

them, many local governments will continue to avoid making changes that

could greatly benefit their minority populations--economically and

programmatically,. Changes such as annexation or consolidation which

would expand the tax base of the jurisdiction and bring about savings

from economies of scale in service provision are not, now, viable

alternatives in many high growth areas covered by the Act. -Many

local governments do not even consider these changes because of the

Justice Department's past use of proportional representation as the

ultimate test of effect. They fear any change in the population,

no matter how small, will prevent clearance by the Justice Department

and result in major alterations of their governmental structure.

But even if proportional representation remains the ultimate

test, many local governments feel they would benefit from a redefinition

of preclearance. Under the current definition, a government's

legislative body has to enact the change and then submit it to the

Justice Department for approval. Many local officials are of the opinion

that it would be more logical, and helpful, to submit proposed changes

to the Justice Department for approval prior to formal adoption. They

feel that this would reduce the incidences and costs of litigation for

them as well as for the federal government.

These are just some of the difficulties local governments have

experienced in recent years in trying to demonstrate that their electoral

systems do not dilute the votes of their minority citizens and that they are
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in compliance with the Voting Rights Act. These problems will intensify

if the effects test and the bail-out provisions are not more clearly

delineated by Congress. As the House version to extend the Act now

reads, the difficulties of demonstrating compliance will be greater than

ever.

A Plea for Clarification

In closing, I urge you to more clearly lay out the evidentiary

standards required of local governments to prove compliance with the Act.

Most critical is a clarification of what will trigger the effects

standard when an existing electoral structure or procedure is challenged.

Will it be proportional representation? Or will it be responsiveness

as measured by the distribution of goods and services and the openness

of the system to minority participation (measured by registration rates,

voter turnout, access to legislative hearings, appointments to boards

and commissions, etc.)? This is a decision for elected representatives

of the people, not lawyers in the Justice Department.

Likewise, the language of the bail-out provisions should be

tightened to make it easier for those with a history of compliance to

get out from under coverage of the Act. As it now stands, the Act

unfairly costs the taxpayers of these conscientious governments (and the

nation's taxpayers as a whole) a great deal of time and money which could

more equitably and efficiently be spent in bringing governments with

traditions of discrimination into compliance.

Clearer standards would also nullify the argument that to extend the

Act nationwide would dilute its enforcement. Voting discrimination is

voting discrimination regardless of where it is found. Regional distinctions

in the application of the Act parallel the old de facto/de jure distinctions

once used to "justify" housing and educational discrimination among non-

southern governments. These regional distinctions in the voting rights

area are equally arbitrary, offensive, and inappropriate.

In sum, local governments have great difficulty demonstrating

compliance with the Act. They need Congress to rcirify its intent., rather

than leaving interpretation to the Justice Department.
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Senator HATCH. Our next witness will be Mr. Joaquin Avila of
the Mexican-American Legal Defense Fund. He joins Ms. Vilma
Martinez, who testified before this subcommittee last week as a
representative of the same organization.

Mr. Avila, we are happy to have you with us here today.

STATEMENT OF JOAQUIN G. AVILA, ASSOCIATE COUNSEL,
MEXICAN-AMERICAN LEGAL DEFENSE AND EDUCATIONAL FUND

Mr. AvILA. Thank you very much, Senator Hatch. My name is
Joaquin Avila, and I am with the Mexican-American Legal Defense
and Educational Fund.

I want to thank the subcommittee for giving our organization
this additional opportunity to come forward and express our con-
cerns about the extension of the reauthorization of the Voting
Rights Act.

It was very interesting to hear the previous witness discuss some
of the political realities and racial reali.ies in the State of Texas.
For a moment, I did not recognize that she was in fact describing
the State of Texas.

What I would like to do, as part of my testimony, is to focus on
two issues. One is to discuss the administrative track record with
respect to enforcing section 5 and the Voting Rights Act and then,
second, to focus on an issue which this subcommittee has found to
be significantly important and which is considered to be signifi-
cantly important, and that is the issue of section 2 of the Voting
Rights Act.

With respect to the present administration's efforts to enforce
the Voting Rights Act, we can only find one word to describe that,
and that is "dismal." We as an organization, along with other pri-
vate civil rights organizations, have had to take the lead not only
to enforce administratively the Department of Justice section 5
preclearance provisions but also to take the lead, the affirmative
lead, to challenge election structures that discriminate against His-
panics in Texas.

The Department of Justice has not joined a single lawsuit. The
Department of Justice, under this present administration, has not
even begun to investigate all of the redistrictings which have oc-
curred after the 1980 census; did not initiate any litigation to re-
quire all of these political subdivisions to submit their redistricting
plans in a timely fashion so that they could get the appropriate
preclearance.

In addition to that, our organization, along with several other or-
ganizations, has had to take the lead to require political subdivi-
sions to submit election changes for section 5 preclearance. This is
a task that is exclusively relegated to the Department of Justice to
enforce, and we have found that the Department of Justice is
simply not doing its task.

Perhaps the most egregious thing that we have found in terms of
the Department of Justice's insensitivity to the protection of His-
panics' civil rights and Voting rights, very specifically, has been the
recent reversal of position in the Lockhart v. US. case, where the
city of Lockhart, in 1973, adopted a home-rule charter that adopted
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a numbered place system, staggered terms, which discriminated
against Hispanic voting strength.

The Department of Justice issued a letter of objection objecting
to those particular election changes. The city of Lockhart, pursuant
to section 5 of the Voting Rights Act, filed a section 5 declaratory
judgment action seeking preclearance. At the trial stage, the De-
partment of Justice agreed with the positions that were being ad-
vanced by the minority intervenors represented by MALDEF. Basi-
cally, that position was that these proposed changes had a discrimi-
natory effect. The Department of Justice agreed with that.

The city of Lockhart subsequently appealed. We opposed that
appeal. Just about a couple of weeks ago, we found that the De-
partment of Justice is in fact agreeing that the changes no longer

ave a discriminatory effect.
I submit to this committee that there has been no material

change with respect to the plight of Hispanics in the city of Lock-
hart. We feel that this is the height of insensitivity from the De-
partment of Justice with respect to the only lawsuit that the De-
partment of Justice has participated in to protect Hispanic voting
rights. They have changed their position.

The second part of this administrative track record deals with
trying to get input into the administrative process before the De-
partment of Justice. We have tried on many occasions to set up ap-
pointments to meet Mr. Bradford Reynolds to try to discuss impor-
tant redistricting changes, changes that we felt needed our input.

Senator HATCH. He is not meeting with you?
Mr. AviLA. No, he is not.
There were changes that we wanted to make and input that we

wanted to give with respect to Bexar County, with respect to some
of the congressional redistrictings. We tried to set up appointments
in January.

So what has happened is that, several years ago, our slogan, our
catchword, was trying to get minorities access to the political proc-
ess. Now, as a result of this present administration's insensitivity,
we have changed that slogan to trying to get access to Mr. Reyn-
olds' office.

Senator HATCH. You have not had any access to his office?
Mr. AviLA. We have not had an appointment. We have tried to

set up appointments to discuss redistricting plans for Bexar
County. We have tried to set up appointments to discuss redistrict-
ing for congressional districts. In fact, just last week, the Depart-
ment of Justice issued a letter of objection concerning some con-
gressional districts in south Texas. It did not cover the areas that
we were specifically concerned with, and it is too late now for us to
have input into that process.

Senator HATCH. It is not too late for us to do something about
that, so let's see if we can help you in the future. Let me offer the
help that my staff or I can give to you in these areas. I would like
to hear from you. Of course, we are going to bring this up, but I
would like to hear from you with regard to any future unrespon-
siveness with regards to their meeting with you on reasonably re-
quested occasions. Please keep in touch with us on that point, will
you?

Mr.-AviLA. Thank you.
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What I would like to shift my attention to now is the discussion
concerning section 2 and to discussthe deastating blow that the
City of Mobile case has had in our dilution cases. It is a setback.
The decision clearly requires a discriminatory intent.

Now, I understand that the chairman and the administration
have certain views about whether section 2 should be amended or
not, but we are here to present our views on wh9h-the results test
should be incorporated.

Basically, we are not trying to reverse the Supreme Court deci-
sion. The Mobile decision would still be in effect. It would be a con-
stitutional standard. All we are requesting is that there be an addi-
tional supplemental statutory remedy available so that we can ef-
fectively try to dismantle many of the discriminatory election
structures that we have very well documented in our testimony
before the House and the testimony that we have presented before
this subcommittee.

Let us make no bones about it. The Mobile decision does require
discriminatory intent, and that discriminatory intent has been de-
scribed by Justice Stevens as an investigation into the subjective
motivation into the decisionmaking process. Not only that; Con-
gressman Butler described the intent standard as a very rigorous
standard, as requiring a "smoking gun," and in fact that "smoking
gun" analogy becomes even more compelling when one realizes or
examines that the Supreme Court adopted the evidentiary stand-
ards in the Personnel Administrators v. Fini case which specifically
held that persons or minorities challenging discriminatory election
structures would have to show that the decisionmakers adopted a
particular change because of its adverse effects on minority voting
strength, not in spite of it. So we have to examine-the subjective
motivations of the various decisionmakers.

The reason we support the results standard is that, first of all, a
subjective intent for the intent standard as defined by Mobile
would be very stringent. It has discouraged litigation already. It
has prevented us from becoming involved in cases where we feel
that there is a clear discriminatory impact.
-When the previous witness discussed that, really, there were no

concentrations of Hispanics across the State of Texas, I take issue
with that position. I also take issue with the fact that it is very dif-
ficult to identify or define racially polarized voting. You talk to the
minority communities in Texas. They know what racially polarized
voting is. They know-what it is when a person goes out to vote, a
Hispanic goes out to vote and tries to get access into the city coun-
cil, and yet the city council is not responsive to the particularized
fieeds of the Mexican-American community and has not paved any
streets or provided any kind of municipal services to certain areas.

They know what racially polarized voting is when the political
opposition, such as in the city of Lockhart, takes our newspaper
ads a couple of weeks before the elections and paints the minority
candidates seeking election as being radicals in order to bring out-
the white Anglo vote.

They know that racially polarized voting is, so I suggest that if
there is any doubt in the professor's mind as to where in fact ra-
cially polarized voting exists and whether in fact Hispanics are geo-



564

graphically dispersed throughout the State of Texas, I invite the
professor to examine her census statistics.

Now, what are are asking for in terms of incorporating a section
2 results test? We are asking merely a return to the White v.
Regester standards. A return to the White v. Regester standards
will not result in proportional representation.

In our extensive litigation in the Southwest, we have not had oc-
casion or a single instance where a Federal court there required
proportional representation as a remedy. A return to the White v.
Regester standard will not in fact result in proportional representa-
tion.

In fact, the focus of our litigation has always been in preserving
or avoiding any fragmentation or any dilution of Hispanic minority
voting strength. It has not been to guarantee the election of a par-
ticular minority candidate. In fact, in Texas, as I am sure the pro-
fessor will certainly verify, you have legislative districts in south
Texas that contain 60 to 70 to 80 percent Hispanic population, and
at least three of those districts are represented by Anglo candi-
dates.

So we are not talking about guaranteeing the election of a partic-
ular minority or Hispanic candidate. We are talking about avoiding
any fragmentation of a cohesive minority voting community.

I understand that the subcommittee has some concerns about ra-
cially polarized voting and how that, by itself, coupled with dispro-
portionate impact, would somehow trigger an immediate violation
of section 2.

Well, if we return to the White v. Regester standards, we have to
examine more than that. I cannot think of a single instance, and
perhaps the professor might be able to enlighten me on this, but I
cannot think of a single instance where a court has invalidated a
redistricting or an at-large election scheme merely because there
was a disproportionate impact and you had racially polarized
voting.

No, the standard under White v. Regester was more complex
than that. It dealt with a variety of issues, issues that are very spe-
cifically mentioned in the committee report. So we do not feel that
a return to the White v. Regester standards will result in some of
the problems that are being articulated by the witnesses and by
the subcommittee.

Another point I would like to make with respect to section 2 is
that it will certainly not open up the doors to an extensive amount
of litigation. It we return to the White v. Regester standard, you
will see that the previous track record in that particular legal
standard with respect to the number of lawsuits that have been
filed is really very low. In Texas alone, we are talking about maybe
five or six lawsuits that were filed from 1973 to about 1980 dealing
with dilution issues.

So, in summary, I think it is very important to point out that the
Hispanic community suffers, and continues to suffer, from exten-
sive voting discrimination in Texas and parts of the Southwest.
Hispanic organizations such as MALDEF need a remedy. We
cannot rely on the Department of Justice to enforce the Voting
Rights Act. We cannot rely on the Civil Rights Division to go in
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and prevent political subdivisions from-enforcing election changes
that had not been precleared.

We need a remedy. We need something to eliminate this voting
discrimination. It has been too Iong. We can wait no longer. We
need to go forward. We want the Senate to pass S. 1992 withoutany amendments.Thank you.

Senator HATCH. Thank you, Mr. Avila.
In the Mobile case, the Court's statement that section 2 repre-

sented a codification of the 15th amendment went uncontradicted,
even by the dissent of Mr. Justice Marshall. Indeed, I believe that
even the administration's brief in support of Justice Marshall's po-
sition stated that, section 2 represents Congress articulation of the
15th amendment. Now, would you agree with this?

Mr. AvILA. That it represents Congress articulation?
Sfiator HAH. No, that it represents the 15th amendment.
Mr. AViLA. Whether it does or not is beside the point. The point

is that Congress, through the necessary and proper clause to sec-
tion 2 or through the enabling clause of the 14th and 15th amend-
ments, can in fact pass legislation which would require something
more than what the 15th amendment requires.

There are arguments both pro and con as to whether section 2,
at that particular point, represented an exact codification of the
standards of the 15th amendment as they are now being interpret-
ed -by the Mobile decision.

Senator HATCH. I do not know of any commentator or authority,
however, who would state otherwise than that it represents a-odi-
fication of the 15th amendment.

Mr. AviLA. Well, at that particular time, it tracked the language
of the 15th amendment and, subsequent to that, the Supreme
Court very seriously circumscribed the substantive scope of- the
15th amendment. To say at this point that section 2 is only to be
applied as far as the substantive scope of the 15th amendment now,
as it is being interpreted by the Supreme Court, would be to impose
an interpretation which did not exist at the time of enacting sec-
tion 2.

Senator HATCH. You would agree, though, that it is at least
based-on section-2 of the 15th amendment?

Mr. AviA. Yes, I would.
Senator HATCH. OK. Are you aware that there was considerable

discussion preceding the addition of the language coverage provi-
sions prior to the 1975 proceeding, as to whether or not Hispanics
or Puerto Ricans were a race or a color pursuant to the 15th
amendment. There was considerable opposition by many Hispanics
to the "race" or "color" description. That is why the 14th amend-
ment, not the 15th amendment, was established as the constitution-
al foundation of the bilingual coverage provisions. Are you familiar
with that debate?
_ Mr. AvuA. Yes.

Senator HATCH. All right. What, then, is the relevance of the
change from intent to results in section 2 for the Hispanic commu-
nity. They have never been covered by the 15th amendment, ac-
cording to the arguments that have already been made, from the
standpoint of race or color.
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Mr. AvILA.-Well, section 2 was amended in 1975, based on the
14th amendment, to incorporate Hispanics and the language mi-
norities, and what that basically means is that, at this particular
point, we are seeking an expansion of rights that have been given
to us by Congress.

Senator HATCH. But section 2 was never amended.
Mr. AVILA. I am sorry?
Senator HATCH. Section 2 was not amended at that time.
Mr. AviLA. In 1975? Yes, it was, sir. It was amended to incorpo-

rate the language minority communities in the Southwest.
Senator HATCH. Yes, but not to change the definition of race or

color to apply to Hispanics.
MK AviLA. No, not with respect to the change from race to color,

but section 2 was substantively amended to include Hispanic and
other language minorities, and it was based on the 14th amend-
ment.

Really, Senator, it does not matter to us whether you are going
to base a results test-when you are talking about local minority
communities in Texas trying to change an obviously discriminatory
election, really, they do not have an understanding of whether it
should be under the 15th amendment or the 14th amendment or
what. They want a remedy. They need a remedy, a remedy that we
are seeking that is clearly not unconstitutional; in fact, a remedy
under section 2 that would proscribe the kinds of discriminatory
actions and effects that we are seeking to correct.

Senator HATCH. That may be a minor difference to you, but it is
a pretty important difference to a lot of other people.

Mr. AviLA. Under the enabling clause under the 14th amend-
ment, you could clearly pass the statute to amend section 2 to in-
corporate a results test for Hispanics.

Senator HATCH. I do'not want to disagree with you, but I must.
Mr. AVILA. All right.
Senator HATCH. I do not think it is quite that clear, and that is

one of the real problems of this particular issue here. As I say, it is
a difficult issue for everybody. I think sometimes we tend to try to
make the issue appear simplistic, when it really is not.

Let me continue. You complain in your statement that Hispanic
strength in Texas' 23d District has declined by 1.5 percent. Now, do
you really think that that is an example of dilution? Let me give--
you an illustration. Is it really possible to insure that minority
voting strength does not decline in any district? If the State had
adopted your proposal, for instance, your proposed plan for a 61-
percent Hispanic 23d District, wouldn't that have caused minority
retrogression elsewhere?

Mr. AvILA. Not under-th1 standards that have been defined by
the Department of Justice. The reason I mentioned that in my
written testimony is that the Department of Justice has certain
standards which they have articulated over the past in terms of ad-
ministering section 5. One of those standards is that minority dis-
tricts, or districts that have a substantial minority population, will
not result in a retrogression of minority or Hispanic voting
strength.

What has happened in that particular 23d-Congressional District
is that there is a retrogression of 1.5 percent, and it is violating
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their own standard. Not only that; they have an additional stand-
ard, the standard under Wilkes v. US., a Federal district court case
in Washington, D.C., a section 5 declaratory judgment case. That
section 5 case specifically held that when you are comparing retro-
gression, when you are trying to determine the discriminatory
impact of a previously enacted plan and a proposed plan, you
cannot look at the old plan, if it is severely malapportioned, to de-
termine whether there is retrogression or not. Rather, the require-
ment is that you examine fairly apportioned single-member district
plans in order to measure retrogression.

The Department of Justice violated the Wilkes standard with re-
spect to that 23d Congressional District as well as the retrogression
standard. In addition to that, it did not allow us an opportunity to
speak to Mr. Bradford Reynolds.

Senator HATCH. Where are those standards? Where is retrogres-
sion defined?

Mr. AviLA. Retrogression is defined by Beer v. US., a Supreme
Court case that specifically held that you cannot have a retrogres-
sion of minority population or minority voting strength.

Senator HATCH. But you have argued that the Justice Depart-
ment should apply the rules set up by the District Court in Wilkes
County instead of the Supreme Court in Beer Wilkes requires com-
parison against a "fairly drawn redistricting plan." Doesn't the
Beer decision just beg that question?

Mr. AvILA. N_, it does not. The two cases are not in opposition.
Senator HATCH. What is a fairly drawn redistricting plan.
Mr. AviLA. A fairly drawn redistricting plan, at least as it was

interpreted in the Wilkes case in Washington, D.C., a section 5 de-
claratory judgment action, specifically held that a fairly drawn re-
districting, plan shall be used to formulate an opinion concerning a
retrogression analysis. You cannot use a severely malapportioned
previous plan.

Beer v. US. did not address itself to a previously existing severe-
ly malapportioned redistricting plan. In fact, Wilkes County adopt-
ed the Beer standard in trying to formulate whether a retrogres-
sion in fact exists when you have a severely malapportioned redis-
tricting plan. You cannot do that. You have to base it on a fairly
drawn redistricting plan, and that forms the basis for determining
whether, there is retrogression or not. These are not our standards.
These are standards that have been formulated by the Department
of Justice.

Senator HATCH. Of course, then, you still need to address the
question: Which is a fairly drawn redistricting plan? You know,
that is an important question.

Mr. AvILA. A fairly drawn redistricting plan means a plan that
will not dilute the minority voting strength. What the Department
of Justice has often used inAhe past, and again, you will find this
in the record, is a percentage point of population figure of 65 per-
cent in formulating districts from which--to determine whether
there is any retrogression or not. It is not our standard. We did not
go up to the Department of Justice to suggest this standard.

Senator HATCH. But it does look as if you are making a circular
set of reasoning that, really goes right back to how do you define
dilution. Is it 1.5-percent dilution? When you draft a redistricting
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plan that allows just a single-member district and you form a 61-
percent minority population in that district and you take some of
this number away from other districts, does that dilute the other
districts? There are so many questions remaining here, that it is
unbelievable.

Mr. AviLA. We are talking about different standards, Senator.
Senator HATCH. I see.
Mr. AviLA. Under one standard, we are talking about the consti-

tutional standard of dilution. That is an entirely different stand-
ard. I cited, and my written testimony will bear this out, the 23d
Congressional District as an instance of insensitivity by the present
administration and their inconsistent applications of section 5
standards-not constitutional standards, section 5 standards-and
these are standards that they have developed over the years in ad-
iii-nistering section 5.

So we are talking about apples and oranges. We are talking
about, on the one hand, you cannot equate a retrogression, a slight
retrogression, as constituting a constitutional violation. On the
other hand, you can do so when there is an unlawful retrogression
as defined by Beer and as defined by Wilkes.

Senator HATCH. You-say the amefiae-d section 2 will supplement
the protections of the 14th and 15th amendments. In-the absence of
the extraordinary circumstances found in South Carolina v. Katz-
enbach, where does Congress get the constitutional power to sup-
plement these amendments, in your opinion?

Mr. AviIA. Well, the documentation for racial and Hispanic
voting discrimination is there. Some of that documentation has
been very extensively documented by U.S. Commission on Civil
Rights reports that have been presented to Congress over the years,
and have been presented in the House hearings to document that
voting discrimination is not just located in Texas or the Southwest.
You find it in other places.

In fact, one of the cases that I cite in my written testimony deals
with a legislative redistricting challenge to the Illinois redistricting
plan which discriminated against Hispanics in Cook County. So the
evidence is there. In terms of trying to tell whether there is suffi-
cient evidence, there is. I mean, you look at all these U.S. Commis-
sion on Civil Rights reports, you look at all the testimony that was
presented.

In addition to that, this is no different from 1970 when there was
a nationwide ban on literacy tests. Congress did not know, for
every little political subdivision, whether their literacy tests dis-
criminated against Hispanics or against blacks. They did not have
that evidence for every political subdivision across the United
States.

Similarly, section 2 should warrant the same kind of considera-
tion as was warranted for the. abandonment of the literacy tests in
1970. We are asking that these consideration be similarly applied
to section 2.

So, first of all, the evidence is there. Second, we are asking that
the same treatment be accorded as was accorded to the literacy test
ban, the national ban, in 1970.

Senator HATCH. My 10 minutes are up. We will turn to Senator
Kennedy. Let's use-this light so we all know where we are.
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Senator KENNEDY. I want to welcome you here before the com-
mittee and thank you for your extremely cogent analysis of the leg-
islation and also its practical application to voting patterns, par-
ticularly in Texas and on other areas of significant Hispanic popu-
lation. It is a real service to this committee, and it is going to be
enormously valuable as the Members of the Senate review these
hearings and begin the debate on the issue.

I was interested in our assessment of the Department of Justice's
o sition in reversing its position in the preclearance case of Lock-
rt, Tex. You referred to it in your testimony and also in the

other publications which you have released today.
As I understand it, your position, and not only your position but

that of those who have been following that particular case, is that
you are saying that at the same time the Attorney General was
getting the headlines for objecting to one Texas reapportionment
plan, he was reversing the position that the Department had taken
in this case in its objection and during the trial. Is that correct?

Mr. AvILA. Yes; that is-0orrect, Sentor. The immediate effect of
this reversal of position, the political effect and the reality of it,
will be to send a message to Hispanic communities in Texas that a
even if you get the Department of Justice to file a lawsuit to pro-
tect your rights, even if that happens, which has not happened,
they may, on appeal, subsequently abandon you, and that is why
the Hispanic organizations are no longer trustful of the Depart-
ment of Justice in this area.

Senator KENNEDY. Has that happened before over your review of
the history where the Justice Department has abandoned these
cases after these preliminary findings have been held? I mean,
what has been the pattern of the history?

Mr. AviLA. The pattern in the past has been one of maintaining
a consistent position.

Senator KENNEDY. Has that been under Republican as well as
Democratic regimes?

Mr. AviLA. That has been our experience, except with this pres-
ent administration.
-- Senator KENNEDY. So that is quite a significant departure?

Mr. AviLA. It-is a significant departure, not only--
Senator KENNEDY. These cases are complicated and you can, I

am sureyspend a lot of time arguing sort of factual aspects of the
particular cases, but what I am trying to do is at least gain an in-
sight as to the value that we ought to place on the assurances
given to this committee by the Attorney General and the Justice
Department about its strong commitment on voting rights. I think
we are entitled to look not only at their words but to their actions.

These observations and these reflections which you make here,
as somebody who is spending the better part of his life on these
kinds of cases and analyzing these cases, are extremely important,
as is your assessment, in helping us to make some judgment about
the value of the Justice Department's commitment on voting
rights.

Now, what remedy do you have if the Attorney General, any At-
torney General, this Attorney General, starts withdrawing objec-
tions entered by previous Attorneys General even where there has
been no substantial change in the circumstances? Supposing this

93-758 0 - 83 -- 37



.° 570

Attorney General starts withdrawing objections on a wholesale
basis? Do we need more protection in section 5 so that you cannot
reduce the discretion?

Mr. AVILA. What would happen is that, under the present law,
we would have no recourse other than to challenge under the Con-
stitution. As Mobile has interpreted the Constitution, we would
have to show a subjective motivation, a subjective intent, in the
decisionmaking process in order to invalidate many of these dis-
criminatory election structures that were previously objected to.

To put it quite simply, it would be impossible to do that for all of
the 84 letters of objection that have been issued in Texas.

Senator KENNEDY. So what conclusion should one of the leading
attorneys, again, in the voting rights cases affecting significant
numbers of American citizens who are Hispanic in tradition draw?
How are you characterizing the performance of this Department on
these issues involving the most basic and fundamental rights of
all? I think you had used the words "insensitive" and dismal"? Am
I reading those words correctly?

Mr. AviLA. Yes, sir, you are. Right now, as an organization repre-
senting Hispanic voting interests in the Southwest, we have diffi-
culty even just getting physical access to the Civil Rights Division,
much less trying to get access for minorities to the political proc-
ess.

Senator KENNEDY. What do you mean by that?
Mr. AvirA. I mean that, as in my previous testimony, we have

requested appointments to meet with Mr. Bradford Reynolds to
voice our concerns concerning redistricting plans in very important
parts of Texas as well as the present congressional redistricting
plan that was objected to.

The Department of Justice did not object to the districts that we
were primarily concerned with that in -fact are in litigation at this
moment. We are asking, at a minimum, if anything, that we can
tell the minority communities in southwest Texas that we have
access, access to Mr. Bradford Reynolds' office. I cannot do that.

Senator KENNEDY. What do you mean, you cannot? He will not
see you?

Mr. AvILA. We have been unsuccessful in getting appointments
with Mr. Bradford Reynolds.

Senator KENNEDY. And how long have you tried?
Mr. AvLA. We have tried since the end of December to get an

appointment with Mr. Reynolds.
Senator KENNEDY. What does he say, anyway? What is his

excuse?
Mr. AvLA. Well, we have not spoken to him directly. The word

that we get from his staff is that he is too busy.
Senator KENNEDY. That is an intolerable situation. If you do not

mind, I think there would be a number of us in the Senate, on this
committee as well -as some of our other colleagues, that will-

Senator HATCH. I have already offered, Senator Kennedy. So we
will follow up on that, you and I together, perhaps.

Mr. AvILA. I would welcome that.
Senator HATCH. All right.
Senator KENNEDY. But I think it must send a signal. I think that

they are talking about an administration that is supposedly caring
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about this, that comes in and talks about their-strong commitment
on voting rights, talks about the extension of it and commitment to
it, and then we find, when we look beyond the rhetoric, both your
assessment of its performance and the intolerable situation of re-
fusing to listen to your arguments and your intercession.

Now, you have reviewed, or have you reviewed, in the earlier
part of your testimony, what would be the effect on the Hispanic
community if we were to change what has been the longstanding
and historic pattern of the effects test in this legislation. It is a
matter of some difference in the committee, but my own assess-
ment is-that there was really a dual test during the period when
the great numbers of cases were being tried and the greatest prog-
ress was being made. And now there is an attempt to narrow that
definition in ways which I think would have an extremely adverse
effect on the real ability for citizens in this Nation to participate in
the voting process of this Nation.

I am interested in your addressing that issue-it is going to be a-
major matter of debate-from the constituency you represent. Why
is an effects test needed, and what is your own assessment of the
past both legislative history and holdings?

Mr. AviLA. Basically, Senator, we have presented an extensive
documentation of voting discrimination in Texas and the South-
west. The only remedy that we had available to us to challenge
changes that, are not covered under section 5 of the Voting Rights
Act in covered jurisdictions and at-large redistricting plans in non-
covered jurisdictions, was to challenge it under the White v. Reges-
ter standard, and that standard provided for an examination of the
totality of the circumstances to determine whether in fact minor-
ities were being effectively excluded from the political process.

Under that standard, there was expensive litigation. There was
an extensive amount of preparation that was involved in those
cases. In some of those cases, we were able to win and to dismantle
discriminatory election structures.

As a result of the City of-Mobile decision and as a result of trying
to incorporate a subjective intent standard into voting rights litiga-
tion, our only message to the Hispanic community that we have in
-the Southwest is that we can no longer bring these lawsuits.

We have to tell that to our people; our constituents in Beeville,
Tex., for instance. In Bee County and the city of Beeville, you have
close to 50 percent Hispanic population. The reason you do not
have significant minority represntation in the city council of Bee-
ville is because of racially polarized voting. In addition to that,
when you have racially polarizing voting, you have a lower eligible
voter population, lower registration rates for Hispanics, and there
is discrimination in that instance, when the city council and the
elected officials continue to ignore the needs of Hispanics.

So W hat do we tell people that come from Beeville saying, "Can
you please represent us?" We have to tell them no, we cannot, be-
cause unless we get some very direct evidence of discriminatory
intent, we cannot help you. And that is what the message is going
to be if we do not have a proposed amendment to section 2.

Senator KENNEDY. Are you really saying that if they accept the
effects test, you are going to say to every-one of those communities,
because there is not a certain percentage of minority on that coun-
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cil, that you are going to open up every election and at-large elec-
tion in evey community through the Southwest and in some of the
major urban areas?

Mr. AviLA. That just simply is not going to be the case.
Senator KENNEDY. Well, it is alleged by a lot of those who are

opposing the Voting Rights Act. They are raising this as a straw-
man, quite frankly, and I have listened to it day in and day out in
this committee. I have heard from the practicing attorneys that
that Will not be the case, but I want you to nail it one more time. It
seems that it keeps popping up again.

Mr. AVILA. It is not the case. For example, under White v. Reges-
ter, we only had anywhere from 6 to 10 lawsuits that involved dilu-
tion issues prior to Mobile. A return to the White v. Regester
totality-of-the-circumstances standard will not mean that every
time you have a disproportionate impact and racially polarized
voting it will invalidate the entire process.

You have to show, in addition to those factors, other factors
where White v. Register was found very significant, such as the his-
tory of voting discrimination, other features of the electoral system
that operate to discriminate against Hispanics. In fact, White v. Re-
gester did not delve into the subjective intent of the decisionmakers
when they decided to adopt at-large election structures for their
multimember districts. So Mobile represents a substantive and
radical departure from preexisting law.

Senator HATCH. Your time has expired, Senator Kennedy.
Senator East?
Senator EAST. Thank you, Senator Hatch.
I will try to make this as brief as I can, just to probe a little bit

on some of the theoretical points here that I find intriguing in this
whole discussion of minority voting position in the American elec-
toral process.

Sometimes I think it helps to back up a little bit and look at the
theoretical foundations of the documents that are the basis for our
discussion.

Now, concerning the 1965 Voting Rights Act, on which we are
currently debating the possibility of its extension and new dimen-
sions to it, what do you understand the 15th amendment to mean?
The 15th amendment says, "The right of citizens of the United
States to vote shall not be denied or abridged by the United States
or by any State on account of race, color, or previous condition of
servitude." The right to vote, access to the vote, the ballot box.

What it does not say is the right to hold office which, interesting-
ly, is the idea that in the debate over the 15th amendment was re-
jected. Now, we are told in section 2 that Congress shall have the
power to enforce this article by appro pi nation legislation. That is
the basis of our power to do what the Cognress did in 1965 and for
us to continue this process in what we are doing now.

I do not think there is any dispute about the 15th amendment
regarding the right of individuals to vote irrespective of race, color,
or previous condition of servitude; no question about that. We have
the power to guarantee that.

But it looks to me-again, I just want to get your reaction to this
brief analysis-like a mauling of the 15th amendment in terms of
the theoretical premise it embraces, to begin to say now that it
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guarantees the right to hold office; that it guarantees effects, re-
sults. It seems to, as we proceed down this treacherous new theo-
retical path guarantee the rights of not only minorities, be they
Mexican American or black or whatever, but perhaps different
kinds of racial and ethnic groups, the right to hold office, the right
to have a proportional base.

I think it is a tortured reading of the 15th amendment to suggest
that it would only guarantee a "minority" proportion, because it
says all citizens. I presume that would mean white, black, anyone,
shall not be denied. If we so read the 15th amendment to make it
basically applicable as an affirmative action program to certain
racial or ethnic groups, I think that is a perversion of it. It does a
great disservice to it. And it is not racist to arrive at this conclu-
sion.

To get back to my point, is not the intent of the 15th amendment
to guarantee the right of each and every American to have access
to the polls, to register and to vote, and to see his vote cast and
made to count? But you cannot leap from that very sound premise
of the 15th amendment into the current water, constitutional
water, troubled water, where you are guaranteeing results and the.
right to hold office.

I would just appreciate your response to that. What do you read
the 15th amendment to be guaranteeing? If we mean it to do more
than I have at least suggested that it means, ought we not to
amend the Constitution whereby we guarantee effects; we guaran-
tee right to hold office; we guarantee, where there is a certain pro-
portion of a racial or ethnic minority in a particular area, that
they have the right to hold office?

And that is an intriguing proposition because then, I think, it
flies in the face of one of the most fundamental tenets of democrat-
ic political theory, the need to build consensus, to build consensus
among racial and ethnic and religious groupings, the healing proc-
ess, the harmony.

I was noting the other day to a witness here, and I have been
reading more about it, that Mayor Bradley in California is begin-
ning the quest for governorship, and it looks like he has an excel-
lent chance, and I noted he is reaching out beyond, of course, what
one would expect in terms of blacks or Mexican-American support
and into the white community and, indeed, the white business com-
munity, what may be considered one of the most traditional
strongholds of conservative strength, so to speak, and this shows
his appreciation of the need to build coalitions in politics.

I think this proportional representation, this effects test, this
guarantee, is going to fragment and polarize. and eliminate har-
mony in American politics. All of it goes back to what I think
again is a misreading of the 15th amendment, which is the right of
each and every one of us to register and vote. But we certainly
ought not to read it to guarantee the right of particular ethnic, re-
ligious, or racial groupings to hold office. What do you think of it?

Mr. AviLA. Well, I do not think our position has ever been to
have a guaranteed minority seat in any elected body. Our organiza-
tion interprets the 15th amendment-we used to, anyway, prior to
Mobile-as not only touching upon physical access to the polls-but
also to incumbent situations where you have an election structure
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that dilutes or minimizes the impact of minority voting strength
when the minimization or dilution of that vote is based on racially
polarized voting and is based on a history of voting discrimination
and discrimination within a political subdivision.

Now. what we are attempting to do with the amendment to sec-
tion 2 is not to incorporate a proportional representation standard.
It is merely designed to incorporate an effects standard, and that
effects standard was what the law was prior to Mobile. White v. Re-
ester did not incorporate a proportional representation standard.
one of the cases that were involved in Texas or other jurisdictions

with which I am familar even had incorporated withizptheir
remedy the notion of a proportional representation scheme. Rather,
the focus was on avoiding the fragmentation of a cohesive minority
voting community in the context of racially polarized voting.

So the amendment to section 2 would not raise the notion that
we are seeking to guarantee minority seats. In fact, all of our liti-
gation in the Southwest has never used that as a basic premise.
The premise has always been to try to preserve or protect the in-
tegrity of a cohesive minority voting community in the context of
racially polarized voting. -

In fact, when you examine some of the legislative districts in
Texas, in south Texas, where you have Hispanic populations ap-
proaching 60, 70, 80 percent in a given legislative district you have
three Anglo legislators there who are representating the needs of
the Hispanic community. Otherwise, they would not get elected.

So we are not talking about guaranteeing the right of minorities
to be elected; we are talking about minorities having an impact
into the political process and to make sure that impact is not being
diminished because of racist concerns.

For that reason, our interpretation of the 15th amendment does
not incorporate a notion that there is a right to proportional repre-
sentation. The 15th amendment, in our opinion, prior to the Mobile
decision, applied not only to those denying--th physical access to
the political process but also avoiding unconstitutional dilution of
the minority vote.

The Supreme Court in Mobile restricted that reading of the 15th
amendment. However, under section 2 of the 15th amendment,
clearly you can amend section 2 of the Voting Rights Act to in-
clude an effects standard which would merely reimpose, which is
all it would do, the standards, the evidentiary standards that were
in effect in Mobile.

We have it in White v. Regester. We have a track record that we
can look at. There. is a substantial body of precedent that courts
can look at. Those courts did not talk about a right to proportional
representation. They focused their attention on minority voting
strength.

Senator EAZF. A couple of thoughts in response to that. There
have been some witnesses here on Friday, I believe it was, or
Thursday, that I thought were convincing -that, as a practical
matter, with an effects test, unless one can come up with a really
hard set of criteria,. it is going to be proportional representation.

You, yourself, are saying it will guarantee, quote, an impact of
minority voting strength, a very vague notion that, as a practical
matter, would cloak, to me, a proportional representation.
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Getting back to the 15th amendment, are we saying, conversely,
that you will guarantee the impact of majority voting strength?
Why not? You certainly could not read the 15th amendment to
ensure only undiluted minority voting strength. I presume that if,
in a given area, you had 60 percent white population and 40 per-
cent minority, any change of any way, shape, or from in the. elec-
tion process that diluted the 60 to 58, 57, would be a violation. It
would have to be because you are violating the 15th amendment,
because you would be then discriminating on the basis of your own
effects test.

To put it otherwise, if you move away from an intent test, the
intent to discriminate based upon race and to deny the individual
the right to vote, you have violated the 15th amendment. That is
what I think we are saying. That is what I would say and what I
think the drafters were saying. I think that is what the 1965
Voting Rights Act was supposedly saying.

Now we have, through the evolution of this over a period of some
years, found ourselves in this room today talking about getting rid
of intent, effects test, guaranteeing'minority impact. I find it, in
terms of my understanding of the 15th amendment, in any fair,
equitable reading of it, an Alice-in-Wonderland world of constitu-
tional law, spun out, not surprisingly, by lawyers involved in these
cases who, like any good lawyer, be e defense or prosecution,
always like to skew the law to make it easier for him to win, even
though it might, frankly, cut constitutional corners.

I think we are cutting constitutional corners here. All of a
sudden, intent is a bad thing. Most of the tort law and criminal law
in the Anglo-American tradition is based upon intent-intent to do
harm, intent to discriminate on the race, color, or previous condi-
tion of servitude. All of a sudden we are told intent is hard to
prove. Intent is always hard to prove. Prosecution attorneys would
love to hear it said, "In any situation of criminal law, intent is too
hard to prove. Let's do away with it."

I will cease and desist. I greatly appreciate your coming, and I
think you have given some very compelling and articulate testimo-
ny, but obviously I am deeply troubled over what I think is a very
radical departure from a very sound premise of the 15th amend-
ment, namely guaranteeing the right of each and every American
to have access to the polls and to vote without respect to race,
color, or previous condition of servitude.

But when we get into this troubled water of guaranteeing result
and-effect, we not only have to apply it to minorities; we have to
apply it to majorities. We are into the whole world of proportional
representation; maybe religious, ethnic, racial, I do not know. It
flies in the face of the whole Madisonian concept of building con-
census politics in America.

All of it is done in the name of improving racial harmony and
ethnic harmony and religious harmony. I submit it will fragment it
and put us, in certain urban scenes, at each other's throats because
we will have districts, no more at-large elections, strictly districts
based upon, yes, you guessed it, race, be it white or black or Mexi-
can-American. What do you do? You run in those districts and,
frankly, you demagog a little bit in those districts. Why? There is
no obligation to go out to the whole electorate of that city or that
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constituency and appeal to a broad base and to pull together that
concensus.

That is the whole Madisonian model of the United States Consti-
tution, and I think it is the spirit of the 15th amendment. So I
think we have a fundamental theoretical problem here, and I just
wanted to back off a little bit and get your reflections on it if you
think I am tracking along some erroneous constitutional lines. We
have to get back to some first principles now and then in discus-
sion of legislation, and that is what I would like to focus upon.

Senator HATCH. Senator, your time has expired.
Senator Kennedy, do you have any further questions?
Senator KENNEDY. If the Senator wants to finish that thought, I

would be glad to have him do so.
Senator EAST. No, that is fine, thank you. Go right ahead.
Senator KENNEDY. Do you ever find a court" in any of the cases

that you have reviewed that has required quotas or proportional
representation, in your research?

Mr. AviLA. No, I have not.
Senator KENNEDY. Even in using the standard prior to the

Mobile case?
Mr. AviuA. No, I have not.
Senator KENNEDY. Do you know any of the other attorneys that

you have worked with over a period of years that have ever been
able to find that? As far as I am concerned, we are propping up a
lot of straw men around, straw men and straw women, and knock-
ing them all down.

We have seen that it may serve some useful purpose, but in
terms of trying to find out what the position of your organization is
and what your analysis of the case is, what is the case law and
what have been the holdings by distinguished jurists who have
been wrestling with these issues over periods of years and are inti-
mately aware both of the 14th and 15th amendments and their sig-
nificance, Judge Wisdom and others -who are profound scholars in
this area, it just does not stand up, and we just have not seen the
patterns which allegedly would take place if we saw a return to the
test prior to the Bolden case.

I am just trying to find out whether you are really advocating
something different from what the standard was prior to the
Bolden case. Are you?

Mr. AviLA. No, we are not.
Senator KENNEDY. You are not. And under that standard, prior

to the Bolden case, we did not have these cases of required quotas
or proportional representation, did we?

Mr. AviLA. No, we did not.
Senator KENNEDY. Quite to the contrary, as I understand the

case which you have been referring to in your earlier testimony,
which was the White v. Regester case, and in that case, by a unani-
mous court, I understand, it says, "To sustain such claims, it is not
enough that a racial group allegedly discriminated against has not
had legislative seats in proportion to its voting potential. The plain-
tiff's burden is to produce evidence to support findings that the po-
litical processes leading to nomination and elections were not
equally open to participation b the group in question, that its
members had less opportunity tan did other residents in the dis-
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trict-to participate in the political process and to elect legislators of
their choice."

Now, the House of Representatives has very clearly stated that
the White holding is the standard for the bill. Now, is there any-
thing in the White holding that-would require proportional repre-
sentation, according to your understanding of it?

Mr..AVILA. My understanding of White v. Regester-and we were
involved in that litigation-is that it does not require proportional
representation either at the liability phase of the lawsuit or at the
remedy phase of the lawsuit.

Senator KENNEDY. And is it your understanding that if the plain-
tiffs are just able to show that there is not proportional representa-
tion, that is sufficient to win?

Mr. AVILA. No, it is not, not even under the proposed amend-
ment to section 2. It would not be. We would have to show a total-
ity of the circumstances in order to prevail.

Senator KENNEDY. Well, that is my understanding both of the
White holding, and it is my understanding of the principal support-
ers of the House bill, and it is the understanding of Senator Ma-
thias and myself in terms of the prime supporters of this legisla-
tion.

No matter how those who try to misrepresent and distort both
the language and the purpose, if they would agree that that is a
fair and just result, we would welcome their intervention to help
us to achieve that fair and just result; but all they do is, rather
than state that that is both the willingness and purpose of those
that support it, try to, I find, distort the position.

Last week Representative Hyde testified that it was unreason-
able to require a State legislature's enactment to remain under sec-
tion 5 until every county in the State was eli,-ible to get out under
bailout. Would you comment on this in terms of the relationship
between the State government of Texas and the counties within
Texas?

Mr. AVILA. Yes. Under the proposed bailout provision, the State
of Texas would not be able to bail out unless all of its counties in
fact met all of the bailout criteria. It is not an unfair requirement.

The State of Texas regulates the election process, the State of
Texas has the authority to correct these abuses, and the State of
Texas would have an additional incentive to make sure that all of
its political subdivisions complied with the bailout provisions in
order to effectively, itself, bail out from the Voting Rights Act.

So it is not an unnecessary or a very stringent requirement. It is
something where you have the State responsible for the actions of
its individual political subdivisions. The State has delegated a lot of
this authority to the cities and counties, but it still has the primary
authority for regulating the election process, and that is what we
are talking about.

Senator KENNEDY. Thank you, Mr. Chairman.
Senator HATCH. Thank you, Senator Kennedy.
Mr. East, do you have any other questions.
Senator EAST. NO. I
Senator HATCH. Well, thank you, Mr. Avila. We appreciate your

taking the time to be here, and we will certainly notify the Justice
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Department that we would like responsiveness shown you and your
organization.

Senator KENNEDY. Could I just ask, could you give us a brief note
on that, your understanding of the legislative history of the test,
the effects tests, and file a memorandum?

Senator HATCH. Yes, I would like to have that, too.
Senator KENNEDY. Could you file an additional memorandum

with your testimony?
Mr. AviLA. Yes.
Senator KENNEDY. I do not want to burden you, but I think it

would be very helpful if you could file a memorandum on both
your understanding and the understanding of your organization on
the test of title 2 and how it changes with Bolden and what its im-
plications would be for the Hispanic community, and perhaps some
examples. I think that would be very helpful.

Mr. AvILA. Yes.
Senator HATCH. Thank you, Mr. Avila. We appreciate-your testi-

mony.
Mr. AvILA. I want to thank the committee for given me this op-

portunity, and there is still time, however, with respect to the re-
districting of the Bexar County Commissioner precincts, to talk to
Mr. Brad Reynolds, and we want to have that input into that proc-
ess.

Senator HATCH. All right. We will see what we can do for you.
[The prepared statement of Joaquin G. Avila follows:]
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PREPARED STATEMENT OF JOAQUIN G, AviI.A

Mr. Chairman, Members of the Subcommittee, my name is Joaquin

G. Avila. I am Associate Counsel for the San Antonio, Texas,

office of the Mexican American Legal Defense and Educational Fund.

In addition, I am the Director of Political Access Litigation for

MALDEF. As related in previous testimony by our President and

General Counsel, Vilma S. Martinez, MALDEF has been at the fore-

front of protecting the voting rights of Hispanics in the South and

Midwest. MALDEF has been i.volved in extensive voting rights

litigation since 1969. MALDEF has substantial experience in lawsuits

challenging discriminatory at-large election schemes, gerrymandered redistricting

plans, unconstitutional malapportioned districts, and actions to

enforce the Section 5 preclearance provisions of the Voting Rights

Act. 1

In this testimony I would like to focus on issues which are

in serious dispute before the Subcommittee as it deliberates the

re-authorization of the Voting Rights Act. According to Senator

Hatch's opening statement, he is committed to an intent standard

in Section 2. As one who has been litigating voting dilution

cases since 1974, I must take issue with the Chairman's position

and reiterate that under the intent standard, Hispanic citizens

are categorically deniud meaningful access to the courts that

they are promised under the Voting Rights Act.
2

MALDEF supports the incorporation of a results evidentiary

test for establishing a violation of Section 2 of the Voting Rights

Act, as well as supporting the bailout provisions of S. 1992. In

1 See e.g., LULAC v. Corpus Christi Independent School District,
Civ. Act. No. CA-74 C95 (S.D. Tex.) (at-large election challenge);
White v. Regester, 412 U.S. 755 (1973) (challenge to multimember
legislative districts); Garcia v. Upham, Civ. Act. No. P-81-49-CA
(E.D. Tex..) (challenge to congressional districts in Texas);
Rodriguez v. Clements, Civ. Act. No. 3-81-1946-R(N.D. Tex) (challenge
to Texas Senate and House Dist.rictsj; Aybicki v. St. Bd. of Elections,
Nos. 81 C6030, 6052, 6093 (E.D. Ill.) (challenge to Illinois Senate
and House Districts in Cook County, Illinois); Ramos v. Koebig, 63b,
F.2d 846 (5th Cir. 1981) (Section 5 case).

2 There was no reference to the bilingual election requirements.
in S. 1992 in the Chairman's opening remarks. For an extended
presentation concerning the necessity of bilingual elect )ns .ee
the written testimony presented by Vilma S. Martinez,
before the Subcommittee on January 27, 1982, pp 27-36. See also
testimony presented by Joaquin G. Avila before the Subcommittee on
Civil and Constitutional Rights of the House Judiciary Committe,
U.S. House of Representatives on June 5, 1981 at pp. 60-72.
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addition to presenting MALDEF's reasons for support of S.1992, this

testimony will also discuss the track record of President Ronald

Reagan's Administration in the area of protecting the voting rights

of Hispanics in the South and Midwest. This track record will

place in proper perspective why MALDEF supports the amended Section

2 in S.1992.

THE ADMINISTRATION'S RECORD

There is only one word which can describe this record: dismal.

Under the Reagan Administration, there has not been a single case

filed by the Civil Rights Division to enforce the Voting Rights

Act or to eliminate discriminatory election structures affecting

Hispanic voting strength. Instead civil rights organizations

have had to take the lead. Even in these instances, the Civil

Rights Division has not seen fit to intervene or even participate as

amicus curiae.

The following is a description of cases which have been

initiated on behalf of the Hispanic community where there was no

involvement by the Department of Justice:

1. Rybicki v. State Bd. of Elections, Civ. Act. Nos.

81 C 6030,6052,6093 (E.D. Ill. 1981). This case
involved a challenge to the Senate and House Districts
for Illinois. The Hispanic community represented

by MALDEF intervened. As a result of the inter-
vention, the case was sett].ed with respect to Cook

County. This settlement created a 71 percent Hispanic
District for Commission House District 20, a 63 percent
Hispanic District for Commission House District No. 9,
a 50 percent Hispanic District for Commission House

District No. 10, as well as 56 percent Hispanic District

for Commission Senate District No. 5.

2. Garcia v. Upham, Civ. Act. No. P-81-497CA CE.D. Tex. 1981).
This is a challenge filed by MALDEF against the 23rd

Congressional District in Texas. This District could
have contained a 62 percent Hispanic population.
Instead, the Legislature excluded predominantly Hispanic
areas and included Anglo areas, thereby limiting the
Hispanic population concentration to only 53 percent.
Presently this case is under advisement.

3. Rodriguez v. Clements, Civ. Act. No. 3-81-1946-R (N.D.
Tex. 1982). This is a challenge filed by the Republican
Party against the Texas Senate and House Districts.
MALDEF intervened challenging House Districts in West
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Texas, El Paso County, L,,bbock County, and Dallas

County, as well as Senate Districts in Harris County,

Bexar County, and South-central Texas. As a result of

letters of objection issued by the United States

Attorney General, new districts will have to be formulated.

The Department of Justice was ordered by the Court to

enter an appearance as amicus curiae.

4. Serna v. Keyes, Civ. Act. No. 6810089 (N.D. Tex. 1981).

This challenge filed by minority organizations alleges

that the redistricting plan for county commissioner

prec±iscts was adopted pursuant to a discriminatory

intent.

5. Garzav. Havel, Civ. Act. No. SA 81-CA-671 (W. D. Tex. 1981).

Legal Aid filed this action against the Gonzales

Independent School District because of the maintenance

of an at-large election system. This system has

resulted in no minority representation on the school
board in a district which contains a 60 percent minority

population.

6. Alonzo v. Jones, Civ. Act. No. C-81-227 (S.D. Tex. 1981).
Legal Aid filed this dtion aga-inst the CQrpus Christi

City Council. The electoral scheme consists of four

residency districts and three numbered places. All

of these positions are elected pursuant to an at-
large election scheme. According to the 1,80 Census,
there is a 46 percent Mexican American population;

yet there is no Hispanic representation on the city
council. Recent studies indicate that severe patterns

of racially polarized voting exist in councilmanic

elections

7. Rendon v. Bowman, Civ. Act. No. 5-81-1!j7 (N.D. Tex
1981). This one person one vote lawsuit was filed

3 .In Texas, counties are governed by a County Commissioners
Court. The Court consists of a County Judge elected at-large and four
county commissioners each elected from a commissioner precinct.
Art. 5, Section 18, Texas Constitution.

4.
"Dr. Fred Cervantes, Political Science Department, Corpus

Christi University. Dr. Cervantes' study evaluated the correlations
betwleeh the percent of Spanish-surname persons within a voting
precinct and the margin of votes in the precinct received by a given
candidate. These correlations are a valid statistical method known
as Pierson correlations and are expressed as a numerical R factor.
High positive R factors indicate strong support in the Hispanic
community while low or negative factors indicate little support in
the Hispanic community and strong support in the Anglo community.
A value of 1.0 indicates a perfect correlation. For the city council
run-off in 1981, for Place i, Luna received a +.950 R value, and
the Anglo candidate recived a -.950 R value. For place 6, the Anglo
candidate received a -.940 R value, while Cavazos received a +940 R
value. In both instances, the Anglo candidate won.
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by the Southwest Voter Registration Education Project

I ecause the malapportioned commissioner precincts

worked to the disadvantage of the Hispanic community

in Hockley County, Texas.

These cases clearly demonstrate that voting rights issues are of major

concern to the Hispanic community. Yet the Civil Rights Division has not

even filed a single suit in the Southwest or the Midwest to protect

Hispanic voting rights.

In the area of enforcing Section 5 of the Act, the Civil Rights

Division also has a dismal record. Private lawsuits hbd to be filed

in Gaines County, Texas, Villalva v. Townsend, Civ. Act. No. CA-5-

81-158 (N.D. Tex. 1982), and Lamb County, Texas, Posada v. Lamb County,

Civ. Act. No. CA-5-82-7 IN.D. Tex. 1981) to enjoin the implementation

of redistricting plans for commissioner precincts enacted in the early

1970's.

The Department of Justice under this Administration has issued

only five letters of objection under Section 5 in Texas. The first

was issued in June, 1981 and objected to the reduction of polling

places in the Burleson County Hospital District. The second,

issued on January 22, 1982, involved a redistricting plan for the

Uvalde County Commissioner Precincts. The thiid and fourth letters

invalidated two congressional districts in South Texas.

While the Department was doing its job in issuing these

objections, it was failing to do its job when it approved other

discriminatory election changes. For example, the Department

of Justice did not object to the 23rd Congressional district.

Currently, the 23rd Congressional district ranges from Webb County

to Bexar County. This area encompasses.South-central Texas, which

contains a significant Hispanic population.

The 23rd Congressional District in Bexar County circumvents

the predominantly Hispanic areas of San Antonio. The effect of this

circumvention is to limit the impact of Hispanic voting strength.

The District contains a 53 percent Hispanic population and a 40.1

percent Hispanic voter registration rate. Extensive evidence

concerning the existence of racially polarized voting was provided

to the Department of Justice. Moreover the figures provided by

the State of Texas demonstrated that there was a 1.5 percent
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retrogression of Hispanic voting strength between the newly 
enacted

23rd Congressional District and the pre-existing district. Such

a retrogression is in clear violation of fer v. Vk., 425 U.S. 130

(1976) which held that a new election change should not diminish

the impact of the minority voting strength contained in the previous

election system.5 In view of this clear violation of the retrogression

principle, there is simply no justification for not objecting to

this Congressional District, especially when other alternatives

were presented to the Legislature which would have created a 61

percent Hispanic District thereby satisfying the retrogression

principle.

The failures of the Department of Justice to object to the

23rd Congressional District also violated the standard established

by the United States District Court for the District of Columbia in

Wilkes County, Ga. v. U.S., 450 F. Supp. 1171 (D.C. 1978), aff'd,

439 U.S. 999. In Wilkes, the Court held that severely malapportioned

redistricting plans could not be used as a basis for determining

the retrogressive effect of a newly ena..ted redistricting plan.

Instead, the new redistricting plan must be compared with options

consisting of fairly drawn redistricting plans.6 In the case

of Texas, the pre-existing congressional districts were severely mal-

apportioned. According to Wilkes, the basis for determining

the retrogressive effect of the new plan would be a fairly drawn

redistricting plan. Such a plan was presented to the Legislature.

The plan provided for 61 percent Hispanic population for the

23rd Congressional District. Yet the Department of Justice ignored

this standard in evaluating the discriminatory effect of the 23rd

Congressional District.

5'Beer v. U.S., 425 U.S. at 141 ("In other words, the purpose of
Section -has alw-ays been to insure that no voting-procedure changes
would be made that would lead to a retrogression in the position of
racial minorities with respect to their effective exercise of the
electoral franchise.").

6 .The Department of Justice has relied upon Wilkes in evaluating
"the discriminatory effect of redistricting plans. :SFeeLetter of
Objection, Barbour County Commission, Alabama, July 21, 1981.
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The Department's insensitivity to Hispanic and minority voting

strength is not limited only to congressional districts. For

example in the City of Edna, Jackson County, Texas, the Department of*

Justice approved a districting scheme which packed minorities into

one district while reducing their impact in the other districts.

Minorities in Edna constitute about 44 percent of the city's

population. To minimize the impact of the minority voting community,

the City Council created a 98.2 percent minority district. Over the

strenuous objections of the Hispanic community, the Department of

Justice approved the plan.
7

The Department of Justice also approved the consolidation of

voting precincts for the San Antonio River Authority and the Edwards

Underground Water District for the January 17, 1981 elections.

Evidence was presented to the Department of Justice that these

consolidations would have a discriminatory impact on Hispanic

voting strength. This evidence consisted of demonstrating a

lower Hispanic voter turnout. Also, the Department was aware

that public transportation was inconvenient for Hispanics in the

consolidated voting precincts. Since there was no public

transportation serving these Hispanic areas, elderly citizens would

have to walk several miles in the middle of winter. Despite this

evidence, the Department approved the consolidation over the

objections of the Hispanic community.
8

Presently, there are two redistricting plans which MALDEF has

objected to in comments to the Department. In Bexar County, MALDEF

is challenging the commissioner precinct plan because of the failure

of the Commissioners' Court to create two districts which have a 65

percent Hispanic population. The proposed plan has only one dis-trict

with a 65 percent Hispanic population. The second district only has

a 59 percent Hispanic population and a 48 percent Hispanic voter

registration rate. Since there are strong patterns of racially

?"MALDEF submitted a comment on behalf of the Hispanic
community objecting to the proposed plan. See Comment dated February
5, 1981, D.O.J. File No. D5812-13.

.See MALDEF Comment dated January 27, 1981. D.O.J. File oS.
D 5319 and D 5320.



585

polarized voting in Bexar County, Hispanic voting strength is

clearly diluted. If the Department of Justice follows the Wilkes

standard, a letter of objection should be issued.

The other redistricting plan involves the Calhoun County, Texas,

Commissioner Precincts. The County contains a 33.9 percent Hispanic

population. Yet the Commissioners Court created a district consisting

only of a 53.6 percent Hispanic population. The Hispanic voter

registration rate in this district is well below 50 pc-cent. Since

racially polarized voting exists, the impact of the Hi..panic

voting strength will always be diluted. As with Bexar County,

if the Department applies Wilkes, a letter of objection should

issue. However, we are not optimistic since the Department did

not apply the Wilkes standard in evaluating the 23rd Congressional

District. Both of these redistricting plans have been opposed by

:embers of the Hispanic community.

With respect to eliminating discriminatory election structures

the present Administration has not developed any track record in the

South and Midwest. As noted in recent surveys, Hispanics continue

to be underrepresented on Texas school boards and city councils.

In 1980, Hispanics accounted for 6.7 percent or 496 of the 7428

Texas school board members and 5.7 percent or 278 of the 4902

council members. 10 Moreover, there are a substantial number of

counties in Texas with significant Hispanic populations which

have no Hispanic representation:

9.
9See MALDEF comments dated January 27, 1982, and October 13,

r982. I-n-addition with respect to Bexar County, MAT.DEF had to file
suit to prevent the county from implementing an election change
which had not received the necessary Section 5 preclearance. Ramirez
v. Bustamente, Civ. Act. No. SA-81-CA-695 (W.D. Tex.). The Department
of Justice is not participating in this lawsuit either.

10 "Texas School Directory 1979-1980, Texas Education Ajency,
Austin, Texas, October 1979. Texas-23 Edition-State Directory 1980:
The Comprehensive Guide to the Decision Makers in Texas Government,
Austin, Texas, 1980.

93-758 0 - 83 -- 38
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County Hispanic Population

Goliad 35.6 %
McMullen 34.5 %

Calhoun 34.0 %

Terry 34.9 %

Floyd 33.9 %
Parmer 32.7 %

Live Oak 32.0 %
Reagan 31.5 %
Gaines 30.6 %
Glasscock 28.8 %
Gonzales 28.8 %

This paucity of minority elected officials should have at least

triggered an investigation concerning the causes of this complete

lack of representation. The Administration has not investigated

the matter.

Another area where the Administration has not adequately

enforced the Section 5 preclearance provisions is in requiring

covered jurisdictions to submit their election changes for approval.

As previously noted, lawsuits had to be filed in Gaines and Lamb

counties to require changes affecting Commissioner Precinct boundaries

which had been enacted in the early 1970's. The Department of

Justice relies on voluntary compliance and private enforcement to

assure that all election changes are submitted for Section 5 review.

Yet this process is inadequate. A simple change in the regulations

could accomplish a greater degree of compliance with the Act.

For example the regulations could require the chief election

officer to certify under oath that all applicable election changes

have been submitt:.i for approval. Failure to comply with this

regulation would-result in further action by the Department of

Justice. In this manner, at least the problem jurisdictions could

be identified. Once these covered jurisdictions are identified,

private parties could also initiate action to secure compliance

with the Section 5 preclearance provisions.

The Reagan Administration has also failed to correct the

delays in the reporting of election changes in their periodic

notice of submissions. For example, in their notice dated January

16, 1982, there were election changes reported for the first time

which were submitted as early as December 22, 1981. Thus citizens

are not aware of the submission of election changes until well into
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the 60 day time period. Such a shortenting of the time period for

commenting on a proposed election change does not afford the public

an adequate opportunity t, submit their views to the Department

of Justice.

Perhaps the most egregious instance of the Administration's

insensitivity to protecting Hispanic voting strength from any dis-

criminatory election structures is the reversal of position: in

a Section 5 declaratory judgment action involving the City of Lockhart,

Texas. Under Section 5, a covered jurisdiction may elect to file a

declaratory judgment action seeking preclearance of election changes

objected to by the Attorney General. 42 U.S.C Sec. 1973c.

Lockhart contains a 55 percent minority population. Despite

this overwhelming percentage, minorities have historically been

excluded from the City Council. No minority candidatehad ever won

election to the Board of Commissioners before 1973 and the only

minority elected to the Council since a 1973 City Charter change

owed his success to an unusual fragmentation of the vote for Anglo

candidates. Since minorities could not elect candidates of any race

who would serve their minority interests, th? members of the City

Council ignored the particularized needs ot Lhe minority community.

Racially polarized voting patternscharacterized city council

elections.

The City of Lockhart in 1973 adopted a House Rule Charter

providing for at-large elections with a numbered post provision and

staggered terms for councilmanic candidates. The Attorney General

on September 14, 1979, interposed an objection to the Charter

provisions. Shortly thereafter the City of Lockhart filed its

declaratory judgement action. During the trial court proceedings,

the Department of Justice agreed with the minority intervenors

that the proposed changes in the election system had a discriminatory

effect. This position was consistent with the letter of objection

issued on September 14, 1979.

The District Court held that the proposed election changes

had a discriminatory effect on minority voting strength. The

dissent concluded otherwise. On appeal to the United States

Supreme Court, the Department of Justice supports the views

expressed by the dissent. Such a reversal ot position in
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view of the Department's evidentiary presentation during trial

and the issuance uf a letter of objection clearly demonstrates

this Administration's inconsistency and insensitivity to protecting

the voting rights of Hispanics.

In summary, this Administration's record in the voting rights

area is discouraging at best. The Hispanic community cannot rely

on the Department of Justice to enforce their rights under the

Voting Rights Act. For this reason, the Hispanic community needs

an amended Section 2 to correct the abuses which the present

Administration to date has not seen fit to challenge.

SECTION 2

The proposed amendment to Section 2 in S.1992 would incorporate

a discriminatory results test to establish a violation of the statute.

Such an incorporation is necessary to effectuate the broad purpose

of the Act to dismant]. election devices which discriminate against

minority voting strength. The requirement of proving a discriminatory

intent as mandated by Mobile v. Bolden, 100 S. Ct. 1490(1980) would

categorically prevent successful challenges to these discriminatory

election devices. 11 As noted in previous testimony, there will

simply be no smoking gun. Lodge v. Buxton, 639 F.2d 1358, 1663 n.8

(5th Cir. 1980). For these reasons a return to the discriminatory

effects standards of pre-Mobile cases is necessary. This section

of the written testimony will address the concerns raised by the

Chairman in his opening remarks.

Contrary to the assertions made by the Chairman, the proposed

amendment to Section 2 wil) not assure the incorporation of a

llThe plurality consisting of Justice Stewart, Chief Justice
Burger, Justice Rehnquist, and Justice Powell would require a
discriminatory intent to succeed in a Fourteenth and Fifteenth
Amendments challenge. Justice Stevens would focus on the objective
effects of a political decision rather than the subjective motivation
of the decision maker. However, Justice Stevens' objective effects
test present such high evidentiary burdens, that the test can almost
be equated with an intent requirement. Justice Stevens' test
incorporates an inquiry to determine whether the election structure
is unsupported by any neutral justification. Thus, discriminatory
intent does play a role in Justice Stevens' analysis. Justice
Blackman's concurring opinion merely assumes for purposes of this
case that a discriminatory intent is required. Justice White would
also require a discriminatory intent. Only JusticeMarshall and
U, explicitly reject a discriminatory intent requirement in
e0".bishJAW a Fourteenth and Fifteenth Amendment violation.
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raciaL quota. The amendment specifically states: "The fact that

members of a minority group have not been elected in numbers equal

the the group's proportion of the population shall not, in and

of itself, constitute a violation of this section." Moreover the

House Committee report also states that the amendment does not

require proportional representation at the remedy phase of a re-

districting lawsuit. House Report at 30. The absence

of minorities on an elected board in proportion to their representa-

tion in the population is merely a starting point fordetermining

whether a statutory violation exists. Such a factor is no different

from the use of racial impact in the constitutional analysis required

under Village of Arlington Heights v. Metropolitan Housing Authority,

97 S. Ct. 555 (1977).

According to Arlington Heights, racially discriminatory impact

or the absence of racially proportional representation alone will

not be sufficient to establish a discriminatory intent under the

Fourteenth Amendment. 97 S. Ct. at 563. Discriminatory impact,

however, is relevant. As noted by the Court, in some instances,

*".a' 9ear ?attern, unexplainable on grounds other than race,

emerges from the effect of the State action even when the governing

legislation appears neutral on its face." 97 S. Ct. at 564, citing

Yick Wo v. Hopkins, 6 S. Ct. 1004 (1886). Similarly in the

statutory framework, the- absence of racially proportional

representation is merely a starting point to assist the decisionmaker

in ascertaining the presence of a discriminatory effect. Thus

there is no radical departure from existing constitutional

standards.

The proposed amendment to Section 2 will not guarantee elective

posts for minorities. - As noted in the House Committee Report,

this amendment relies upon the evidentiary standards of White v.

Regester, 93 S. Ct. 2332 (1973). The only modification incorporated

in the proposed amendment to Section 2 is the abandonment of the

requirement of demonstrating non-responsiveness by elected officials

in order to establish a violation of Section 2. House Report at p. 30.

None of the litigation undertaken under White ever adopted

proportional racial representation as a requirement for remedying a
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constitutionally defective election structure. On the contrary, there

is ample authority prior to Mobile rejecting such a standard. See

Marshall v. Edwards, 582 F.2d 927, 936 n. 11 (5th Cir. 1978), cert.

denied sub nom, East Carroll Parish Jury v. Marshall, 99 S. Ct.

2820 (1978) (As a goal proportionalnl racial representation,

though attractive, is an abuse of the district court's equitable

discretion."); U.S. v. Bdof Supervisors of Forrest County, 571 F.2d

951, 955 (5th Cir. 1978). Consequently a return to the evidentiary

standards of White and its progeny will not mandate a remedy which

is designed toguarantee the election of minorities.

A review of voting rights decisions prior to Mobile will reveal

that the Courts focused on the impact of a given electoral scheme

on minority voting strength, not on the electabilityof minority

candidates. For example in Kirksey v. Bd. of Supervisors of Hind

County, 554 F.2d 139, 152 (5th Circ. 1977) (en banc), cert. den.

434 U.S. 877, the Court held that a plan adopted by a Court should

not divide a cohesive minority voting area in a community where

racially polarized voting exists. In Marshall, supra, 582 F.2d

at 938, n. 11, the Court noted that overconcentration of minorities

is disfavored because "...t... reduces the influence of the

group in the remainder of the. . .(district)." The proposed admendment

to Section 2 would merely follow this precedent with respect to

emphasizing the impact of a given electoral scheme on minority

voting strength rather than focusing on the electability of a

given minority candidate. The fear that a results test in Section 2

will "mandate" racial quotas is not supported by precedent in the law

and only serves to distort the issue and deflect attention away from

the voting problems Section 2 was enacted to address.

In .his statement, Senator Hatch characterized evidentiary

test of Mobile as not requiring a "smoking gun" or a confession of

discrimination. According to the Chairman, both direct and indirect

evidence can be utilized to establish a discriminatory intent.

'The Chairman's characterizaticn ignore the difficulties of trying to

establish a discriminatory motive. Circumstantial evidencis often

the only relevant evidence available to ascertain a discrimi..acory

intent. To establish a discriminatory intent from ciretnUSl
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evidence requires adherence to the traditional tort standard.

This standard establishes an inference of intent by examining

the natural and foreseeable consequences of adopting a given election

structure. Yet the Court in Mobile rejected the exclusive use of the

tort standard by citing to Personnel Administrator of Mass v. Feeney,

99 S. Ct. 2282 (1979):

t 'Discriminatory purpose'...implies more
than intent as volition or intent as awareness
of consequences. ... It implies that the decision-
maker... selected or reaffirmed a particular
course of action at least, in part 'because of,'
not merely 'in spite of,' its adverse affects
upon an indentifiable group." 100 S. Ct. at 1502. n.17.

To establish that a decision to enact ur maintain a given

electoral structure "jas reached bUcause of its adverse effects

upon an identifiable group would require a "smoking gun." It is not

sufficient under Mobile merely to demonstrate that a given decision

was taken in s: iteof its adverse effects upon minority voting

strength. Given this evidentiary restriction, establishing a

discriminatory intent on the basis of indirect or circumstantial

evidence would be virtually impossible.

Additional support for characterizirq the Mobile decision as re-

quiringa 'smoking gun" is found in Justice Stevens concurring opinion:

"Today, the plurality rejects the Zimmer
analysis, holding that the primary, if not the
sole focus of the inquiry must be on the intent
of the political body responsible for making
the districting decision. While I agree that
the Zimmer analysis should be rejected, I do
not believe that it is appropriate to focus
on the subjective intent of the decisionmakers."
100 S.Ct. at 1512.

Thus Justice Stevens agreed that the plurality opinion placed too

much emphasis on subjective intent.

This same understanding of Mobile is reflected in the dissenting

views of Congressman M. Caldwell Butler in the House Committee Report:

"The Supreme Court's decision in Mobile v. Bolden
(1980) raised the issue of what is the appropriate
standard by which to judge discrimination in
voting rights litigation: the showing of purpose-
ful intent or the showing of imbalanced or discrim-
inatory effects. The intent test defined by the
Court is a stringent standard which requires that
a 'smoking gun' must be shown to successfully prove
voting discrimination." House Report at 70.

Clearly th.-se observations by Justice Stevens and Congressman

Butler, as well as the rejection of the tort foreseeability standard,

support the proposition that Mobile requires a high evidentiary
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standard of subjective intent. Thus the availability of indirect

or circumstantial evidence to prove a discriminatory intent is

inconsequential since the legal sta Ldaid for measuring the materiality

of this evidence was rejected by the Court in Mobile.

An additional concern raised by the Chairman involves the

efl,:ct of the proposed amendment to Section 2 on the substantive scope

of the Fifteenth and Fourteenth Amendments. The amendment to Section

2 will not redefine the rights available under the Fourteenth and

Fifteenth Amendments. As noted in the Committee Report, "Pursuant

to its authority to enforce the Fourteenth and Fifteenth Amendments

Congress has the power to enact legislation which goes beyond the

specific prohibitions of the Fourteenth and Fifteenth Amendments

themselves so long as the legislation is appropriate to fulfill

the purposesof those constitutional provisions." Committee Report

at 31. Thus Section 2 can prescribe an effects test even though

the Fourteenth and Fifteenth Amendment protect tions may only reach

purposeful discrimination. Section 2 will not rewrite these

Amendments. On the contrary, Section 2 will supplement the protections

afforded by the Fourteenth and Fifteenth Amendments.

MALDEF supports the bail-out provisions contained in S. 1992.

The proposed bail-out standards permit those covered jurisdictions to

bail-out if they have complied with the Section 5 preclearance provisions

and have eliminated voting procedures and methods of election which

dilute equal access as well as having engaged in constructive efforts

to provide an expanded opportunity for the eligible voter population

to participate in the electoral process. The bail-out provision

offers an incu-ntive for a covered jurisdiction to improve minority

voting opp itunities and protect minority voting rights.

Similarly the ten year extension of the bilingual election

provisions serves to provide Hispanics with physical access to the

electoral process. A bilingual election process will not serve

to create a Quebec in the Southwest. Rather these provisions will

politically integrate the Hispanic community. 12

1 2 The bail-out and the bilingual election provisions have
already been extensively discussed in the testimony of Vilma S.
Martinez.
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CONCLUSION

In view of the extensive documentation prsented before the

House hearings and the hearings before this Subcommittee, there

is a well documented need to continue the federal role on protecting

the voting rights of minorities. For these reasons, MALDEF urges

the Subcommittee and the full Senate to support S. 1992.
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U.S. Department of Justce

Civil Rights Division

Office of the Ausistan A tioney General Wahingron. D.C 203J0

February 3, 1982

Honorable Orrin G. Hatch
United States Senate
Washington, D.C. 20510--

Dear Senator Hatch:

This is responsive to the telephonic request of Mr. Steve
Markman of your staff inviting me to respond to allegations made
by Joaquin Avila, Associate Counsel of MALDEF that I have refused
to meet with that organization to discuss pending submissions
under Section 5 of the Voting Rights Act. According to press
accounts, Mr. Avila testified, generally, that the Administration
"is insensitive to Hispanics" and, specifically, that I had declined
to meet with him last week to discuss a pending decision. In my
opinion he is wrong on both counts-

The Civil Rights Division reviews about 6,000 changes under
Section 5 of the Voting Rights Act annually. Because of the 1980
Census, the past few months have brought the largest volume of
redistrictings ever processed in the Division. Although our
resources are literally stretched to the breaking point Ibelieve
the procedures which have been developed over the last several
years, and which I have not changed at all, assure that this
important responsibility is carried out fairly and with full
opportunity for the views of all affected citizens and organizations
to receive consideration. Interested groups such as MALDEF receive
a weekly notice of every submission and frequently forward written
and oral comments to the officials conducting our reviews. Upon
request staff members routinely meet with such groups to discuss
their concerns. Mr. Avila himself is a regular participant at such
meetings. The analysis done by our Voting Section invariably
includes a summary of such views, and in making my decision, I
carefully review the analysis.

On occasion when my review indicates it would be helpful,
I schedule meetings with one or more interested parties. Obviously,
iven the volume of submissions and my other responsibilities, it is
mp6osible for me to meet with every organizational representative
that wishes to make a special case. Instead, I have continued a
system that guarantees a full opportunity to comment.
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For example, in the last week, the very period in which
Mr. Avila apparently felt slighted, I reviewed and entered
objections to the legislative redistricting in the Texas House
and Senate and the Congressional redistricting in that state.
In each instance comments provided by MALDEF were among the
considerations that led to the objection. Indeed, of all the
organizations participating in our-Section 5 review program,
MALDEF is by far the most active. Mr. Avila and his associates
are in regular, virtually daily contact with us.

Under these circumstances, if the press accounts are
accurate, I am astonished that Mr. Avila would advise the Judiciary
Committee that we have been unresponsive to his group's interests
based on my unavoidable inability to meet with him on a particular
pending matter.

With regard to the general charge that this Administration
is insensitive to Hispanics, much of the foregoing discussion is
also relevant and instructive. We carefully review each submitted
voting change to determine if it has a proscribed discriminatory
purpose or effect -- applying the legal standards enunciated by
the courts regardless of the nature of the minority group involved.
As for our general interest in MALDEF's views, in point of fact I
have met with representatives of MALDEF on two separate occasions
during our consideration of possible extension of the Voting Rights
Act.

In view of Mr. Avila's concerns and because he represents
a major civil rights organization, I will attempt to schedule a
meeting with him at a mutually agreeable time. On that occasion
I will outline the above principles and reassure him of our
continuing interest in his organization's views.

Sincerely,

Assistant Attorney General
Civil Rights Division
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Senator HATCH. Our next witness will be Mr. Steve Suitts, the
-executive director of the Southern Regional Council.

Mr. Suitts, we are happy to have you here, and we will look for-
ward to taking your testimony at this time.

STATEMENT OF STEVE SUITTS, EXECUTIVE DIRECTOR,
SOUTHERN REGIONAL COUNCIL

Mr. Suimrs. Thank you, Mr. Chairman and the subcommittee.
I want to submit my written statement for the record and will

briefly review it.
Senator HATCH. We appreciate that, and your statement will be

made a part of the record at the conclusion of your oral presenta-
tion.

Mr. SuirTs. Thank you, sir.
My name is Steve Suitts, and I am the executive director of the

Southern Regional Council, the South's oldest biracial organization.
For more than 38 years, the council has worked toward equal op-

portunity for all people of the region, and one of our paramount
concerns has been the right to vote. Since the 1940's, the council
has gathered a great deal of research relating to voter participation
and voter registration rates and has recorded incidents of viola-
tions of the law in this field. I want to share some of our observa-
tions and findings today.

I think it is remarkable, Mr. Chairman; that the South has lived
with the Voting Rights Act for more than a decade and a half and
it has, in fact, set in motion our region toward a more democratic
government, free of racial discrimination in voting. While this
progress has been bottomed on all elements of the act, it has de-
pended largely on the administrative mechanics of section 5 and
upon private litigation on section 2. These two provisions have ac-
counted for most of the sustained gains that have been made in as-
suring equal suffrage for black southerners.

Without a U.S. Attorney General and a Justice Department that
will enforce section 5 with vigor and without an exacting measur-
able standard of proof for section 2, we have perhaps the capacity
of the law merely to state a principle, leaving only the sham of re-
ality.

It would be, however, a mistaken notion to believe the vast im-
,provements hve been made for black citizens in the right to vote
throughout the South. Although registration data is only now
being compiled because of the lateness of the census data from
1980, it is worth noting that barely half of the elibible population
who are black in Georgia is registered to vote today, while more
than two-thirds of all eligible whites are registered.

The racial disparity in registration rates is exceeded in 60 per-
cent of the Georgia counties, and the largest gaps continue to be
concentrated among those counties with substantial black popula-
tions. Sixteen years ago, the difference between the registration
rates of black and white Georgians was 23.6 percent; today. that
rate remains at 15.2 percent difference.

While this act has been called the most effective piece of civil
rights legislation, section 5, which is at its heart, is not self-execut-
ing. In fact, our research shows that the enforcement of section 5
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has been at times haphazard and certainly not uniform, and that
this condition has more often been to the disadvantage of the af-
fected black citizens than to the disavantage of local governments.

Perhaps the most grievous, consistent and widespread failure of
the Justice Department has been its inability to assure that every
electoral change by local and State jurisdictions is in fact submit-
ted for review. The council's research has found more than 750
State enactments in six Southern States affecting voting have been
passed by State legislatures since 1965 which have not been sub-
mitted for review under section 5. -

The unsubmitted enactments affect a wide variety of practices,
and they affect procedures in nearly 200 countires, and they affect
procedures in nearly 200 counties among the six Southern States
and probably include as many as 100 State enactments applying to
all counties of each applicable State

These findings probably indicate only part of the problem of non.
compliance. In most Southern States, governmental structures and
voting procedures are shaped both by official actions of local gov-
ernment and State government.

While the council's review of State acts examined only the level
of compliance at the State level, we have been able to undertake at
this time a limited review of some changes affecting county govern-
ments in North Carolina. In this research we found that, through-
out the State, 150 State laws affecting voting which still have not
been submitted for review by the Justice Department have been
passed by the State legislature. A total of 17 changes were identi-
fied relating to county government in North Carolina in three
areas: form of government, number of members, and the terms of
office. -

Now, among that limited number, we found that only two had
been submitted to the Justice Department, and those two were en-
actments by the State legislature. The other 15 had not been sub-
mitted. All of the 12 changes which were incorporated by local gov-
ernments had not been submitted. In other words, no electoral
change identified in this limited study which was made by a local
government in North Carolina has been submitted to the Justice
Department for review.

I think the evidence of this admittedly limited research, which
will continue in the future, suggests the failure of local govern-
ments to submit changes in the practices and procedures relating
to voting may be as widespread, if not, more so, than the patterns
of noncompliance of State governments in the South.

On balance, it is clear that the Justice Department has failed to
inspire or require strict compliance with the key provision of the
Voting Rights Act.

Without vigorous enforcement of the administrative procedures,
section 5 is not an effective part of the act. However, section 5 does
have an exacting, measurable standard of proof. Section 2 of the
act, however, presently under Supreme Court interpretation, has
an intent standard, and we urge that that intent standard be
amended, as the House bill does, so that Federal courts may be
able to judge electoral changes which were enacted before 1965 in
the South by a standard which can be measured and which is more
exact.
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While this change will alter the holding of the Supreme Court
case's interpretation of the statute, the Mobile case generally is not
the standard by which we believe Federal judges in the Deep South
have, in the past, applied the law.

While we believe that the House bill presents some important
provisions, we also suggest that this subcommittee consider other
changes that would strengthen the act by assuring that key provi-
sions of the act are enforced to the letter of the law and by bring-
ing a greater sense of evenhandedness in the application of the
law. I will submit, from our president, a more detailed listing of
these proposed changes, but I want to make two for the record.

First, there is a need for civil penalties for local and State gov-
ernments that fail to comply with the act. The council's research
illustrates a pattern of repeated failures to submit voting changes
in the Southern States. In North Carolina recently the State sub-
mitted a 1968 constitutional amendment, 13 years late, and only
after litigants in private litigation asked the court to require that
it be submitted. This requirement provided that the North Carolina
Legislature had to draw State house and Senate district lines along
county lines. It was held to dilute black citizens' right to vote in
November 1981 for the U.S. Attorney General. In other words, for
more then 13 years, because this enactment had not been submit-
ted, we have seen the practice of an unlawful voting scheme in
that State.

Civil penalties could be a useful deterrent in assuring that the
law is complied with, and we believe that there is evidence to sug-
gest that that kind of penalty is necessary in order to discourage
serious damaging violations which will occur.

We are also asking that there be placed in the law a need for
more evenhandedness. Under existing law, public jurisdictions
have a right to seek judicial review of an objection under section 5.
An affected black citizen who may be damaged by the failure of the
Justice Department to object does not have that right.

We believe this is particularly important because the failure of
the Justice Department to object cp 'i be viewedas merely a techni-
cal, clerical, or administrative error. In the case of Sumter County,
Ala., recently, there is a dispute over whether the Justice Depart-
ment in fact had objected within the required 60 days.

Now, apparently, the reason the Justice Department did not
object, if it did not, within 60 days was simply a clerical error. The
letter that should have been sent did not get sent. Is it a fair proc-
ess that we have underway to permit that kind of mistake to be the
final matter of judicial review for an affected black citizen who
may be damaged by the change in the law in rural Alabama? We
believe it is not.

Mr. Chairman, an effective Voting Rights Act with vigorous en-
forcement is the clearest, most realistic promise to black southern-
ers that we will continue to have progress in and not the abridging
of the right to vote.

Seventeen years ago, you and your colleagues in the Senate
placed into law the mechanics by which to do this. You now have
an opportunity to give strength to that act. I hope it is an opportu-
nity, and I think black and white citizens in the South hope that it
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is an opportunity, that you will not relinquish until the Voting
Rights Act helps put into the roots of the South the right to vote.

Senator HATCH. Thank you so much, Mr. Suitts.
You complain about several enactments passed by the North

Carolina Legislature which were not submitted under section 5. Is
there any decision of the Supreme Court which holds that the legis-
lature of a State which is only partially covered must submit its
enactments to the Justice Department?

Mr. Suims. I do not know that there is a case precisely on that
point, although I do not know that there has been any serious ar-
gument that that is not a requirement. It is pretty obvious that all
those items which we identified do affect the 40 counties. There is
a holding in the Federal court in North Carolina that a statewide
law which affects one of the 40 counties must be submitted.

Senator HATCH. What is the difference between the effects test in
section 5 and the proposed results test in section 2 of the present
law, and why is there different language?

Mr. SuiTTs. I think the results test is less strenuous than the ef-
fects test in section 5. The council regrets that the House felt it
necessary to place the results test under section 2 and avoided the
effects test.

I would suggest to you, Senator, that the results test, as has been
said, follows the force of White v. Regester. I think the effects test
is a bit more stringent.

Senator HATCH. Well, in your opinion, what, specifically, is the
results test in section 2 of the House bill and, frankly, what does it
mean?

Mr. Suirrs. I think it does mean that where a voting practice has
a result of discriminating against minorities in the South, that
result is unlawful.

Now, I think that that will be shown by a series of factors shown
in the White case, and 1 think that it is an interpretable standard.
I think it is a measurable standard. I simply do not think it is as
strong as the effects standard.

Senator HATCH. This still leaves us with my original question un-
answered. What is the standard? Can any among you people who
so adamantly support the standard, define it?

Let me elaborate. Every time I try to determine what the specific
standard is which will be used to identify discrimination under the"results" test, I get the response that the court has to consider the
"totality of the circumstances" or that it has to "weigh all the fac-
tors." I think that is nice, but I think it is also irrelevant.
. I am heartened by the fact that the court must consider all of

the evidence. This is, of course, no less true under the intent test.
What I would like to know, however, is how the court evaluates
this evidence. In other words, what is the judicial standard? What
is the judicial inquiry under the intent test? As I view it, the court
must evaluate all of the evidence before it can make a determina-
tion of whether or not the circumstances raise an inference of
intent.

So what is the comparable question under the results test? My
personal belief is that is is invariably a question of the existence of
proportional represenatation, and I think there is a wide body of
authority who would agree with that. Indeed, I do not even see the
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purpose of a court considering the totality of the circumstances
under the results test, because it would not know what to do with
all these bits of evidence with no real standard to define effect. In
fact, the court would need to look at virtually nothing more than
the lack of proportional representation and one other scintilla of
evidence, as it was so aptly put last week.

In my opinion, this is the key. I do not want to know what evi-
dence would be permissible. That is not what -my question is. I
want to know how that evidence is to be evaluated. What does the
evidence have to suggest in order to demonstrate a violation. The
totality of the evidence is going to be utlized to establish the intent
test.

What, really, does the results test mean? I have not gotten a
very definitive answer to that question from anybody, I hear all
these comments by my colleagues and by those who testify that it
is such a very simple standard, yet none seems able to define just
what the standard is. What it sounds to me like is that if the result
"looks like" discrimination, then it must be. As you and I both
know, appearances are an insufficient ground on which to base a
finding of discrimination. As a matter of fact, appearance are prob-
ably not indicative of discrimination in most cases. In other words,
it appears to be obvious that this standard is just a very simplistic
method for trying to get around the necessity of proving your case
with reasonable, credible evidence.

I guess the question is, what is the purpose, not the scope, of the
evidence?

Mr. SuiTrs. It is to prove that the results of a practice or proce-
dure are racially discriminatory and does not require a determina-
tion, as an intent standard would, as to whether it was in fact the
primary, consistent motive that that be the result.

Senator HATCH. Under your definition, then, even if there was no
intent nor"any shred of evidence that there was an intent to dis-
criminate, a whole community or political subdivision could be
branded as a discriminatory political community, subdivision, or di-
vision.

Mr. SuITrs. I think, Senator, that if you and I were to go down to
the "black belt" of Georgia, I think we could agree on what re-
sults--

Senator HATCH. I think we could, and I think, in each and every
case, we could agree that there is an inference of intent in those
cases. I do not think it is a monumentally difficult job to prove
intent. I have done it in almost every case I have had to try as an
attorney and I have tried a considerable number of cases.

In every criminal case, I had to prove intent beyond a reasonable
double. In a number of the civil cases, I had to prove intent by a
preponderance of the evidence. In very few cases did I have a con-
fession so that I could directly show intent. I had-to create the in-
fluence through circumstantial evidence or otherwise, in order to
go to the jury.

What it comes down to is, what question does the Court ask
itself?. Tell me. You say this is such a wonderful thing and it is
going to make civil rights law more just and it is going to solve all
our problems. Rather, I see amended section 2 leading to the cre-
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ation of the racism and the segregation that everybody in the civil
rights community strives to eliminate.

But what question does the Court ask itself when employing the
effects test or to determine the effects of a situation? Is the stand-
ard simply based on a belief that if a situation looks like discrimi-
nation it must be discrimination? Is that it?

Senator KENNEDY. Could I ask, Is the Chairman's time up? Are
we operating on a 10-minute rule?

Senator HATCH. Let's see. We did not hit the light.
Senator KENNEDY. The light was on. I am just trying to, since I

was interrupted in my questiorning, I just want to find out what the
rules are.

Senator HATCH. Well, why don't you answer that question. Mr.
Suitts. I do not think I have gone 10 minutes, but answer that.

Senator KENNEDY. Could I ask just for the clarification so we
know, in the course of these hearings, what rules we are going to
proceed on?

Senator HATCH. We will proceed on the 10-minute rule.
Answer that question, and then we will turn to Senator Kennedy

and give him 10 minutes.
Mr. SuiTTs. I think a judge would be bound, under a results test,

to look at whether or not the scheme of circumstances created by
the jurisdiction creates a discriminatory scheme.

Senator HATCH. You are giving me the evidence again. You are
not giving me a standard with which to evaluate the available evi-
dence.

Mr. SuiTTs. If the law said that at-large procedures were unlaw-
ful, and I do not think the law should say that, but if it did, then i
think we could talk about what it is that is an intent standard and
what it is that is a results standard.

What you have to do, because this law does not specifically iten-
tify a practice, a specific conduct which is unlawful, as would be
my taking a gun out at this moment and aiming it at the colleague
to your right-there what my intent was would be very important.
What we are talking about here is whether or not there is going to
be a finding of a violation of law and whether the results of that
effect, whether the results of those practices are going to establish
that there was a violation, or whether or not you also have to
prove both that the results were discriminatory and that, also,
there was an intent to make sure that had a disciminatory result.

Senator HATCH. Well, we will go to Senator Kennedy, but I just
ask again, what are discriminatoryy results." We need a standard in
order to make that determination. That is why the Supreme Court
has said it, I presume, in Mobile.

Mr. Suirrs. All I can say, Senator, is that the language of Utah
west of the Mississippi is different from the language of Eutaw,
Ala., east of the Mississippi. We are not communicating.

Senator HATCH. I agree. I certainly agree with that, and I will
tell you one thing: You certainly have not given me one shred of
evidence of the existence of a standard that would exemplify or jus-
tify the results test. We have a standard with the intent test, how-
ever, a standard which has been used in courts of law for centuries.

Mr. SUTTs. Well, I regret that I am not cogent enough in this.
Senator HATCH. Senator Kennedy?

93-758 0 - 83 -- 39
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Senator KENNEDY. What is the time now, just so we know?
Senator HATCH. You have 10 minutes. As soon as the light goes

on, you will have 10 minutes.
Senator KENNEDY. Well, let me ask the staff how much time the

chairman had.
Senator HATCH. Might I remind you Senator Kennedy, that you

are not even a member of the subcommittee. We are showing you a
great deal of deference and courtesy, which I would always extend,
by providing you with the opportunity to sit on this committee for
these hearings.

Senator KENNEDY. I just wanted to find out. Either I am going to
be able to inquire, ask questions, and we are going to have proce-
dures that we are going to follow, and they are going to be respect-
ed by the Chair and the other members of the committee, or we are
not.

Senator HATCH. We have been trying to do that. When the green
light goes on, you have 10 minutes; when the yellow light goes on,
you have 1 minute; and when the red one goes on, I want you to
stop.

Senator KENNEDY. And my question of the staff is how much
time did the Chair have. I think I am entitled to that amount of
time.

Senator HATCH. The Chair rules it had 10 minutes. Now, go
ahead.

Senator KENNEDY. Well, I am asking the staff. Can I ask the
staff?

Senator HATCH. No; if you were a member of the subcommittee,
maybe you could. Go ahead and take your 10 minutes or I will
move to Senator East. In fact, I will give you more than 10 min-
utes, Senator Kennedy.

Senator KENNEDY. All I want to do is just be treated as any other
member.

Senator HATCH. You are being treated as any other member.
Senator KENNEDY. I have been a member of this committee for

20 years. I have seen the members of this committee who have
agreed with my position and have differed with my position treated
fairly and equitably, and either there are going to be rules which
we are going to follow or there are not, and if there are not going
to be, then I am glad to bring that up to the full committee--

Senator HATCH. That will be fine with me.
Senator KENNEDY [continuing]. And have the standards estab-

lished on it. But I am not going to have one rule set for one
member of the committee and another rule set for other members
of the committee. That is not the way this committee has operated
over the 20 years, and if that is going to be th- desire by the major-
ity on that, then I think we are going to find out about it.

Senator HATCH. Well, I believe I did take about 10 minutes. Let
me clarify the rules. Apparently, a mistake was made. I do not
handle these lights. I estimate that I took about 10 minutes. If I
took a little bit more, then I apologize for that, but what we have
tried to do is stay within the 10 minutes. I am trying to get today's
hearing concluded in a reasonable amount of time.

I might mention, the Senator is not even a member of the sub-
committee, yet the chairman has ruled that you can participate
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fully in these committee hearings. If your 10-minute time limit ex-
pires, I will be happy to move to Senator East and then come back
to you as I did before, so you can have extra time. We are always
going to show that kind of courtesy to you, but I do not think we
need to go through a lengthy discourse over any and every proce-
dural problem which may occur. I apologize for the fact that the
light was not on, but I do not think I took much more than 10 min-
utes.

Senator EAST. I would like, since the issue has been raised, to
defend publicly the chairman of this subcommittee, who has very
graciously invited all members of the Judiciary Committee to be
here and to participate.

I would like to remind our distinguished colleague from Massa-
chusetts that, last Thursday, his staff member was allowed to ask
questions extensively--

Senator HATCH. We showed deference there.
Senator EAST [continuing]. To a staff member, in other words,

playing Senator for some length of time, which no one objected to,
and I think that is fine. But if the implication is that Senator
Hatch has not given an open, fair, equitable, balanced hand in
these hearings, I must, as a guest here, because I, too, am not a
member, strenuously object to that, because I think-he has done to
the contrary, and he has indicated that if, per chance, there is a
slip between the cup and the lip, he is willing to go back and cor-
rect it. So I commend him. I think he has been very generous and
openminded.

Senator KENNEDY. Just for the basis of the record, the chair-
man's staff member inquired and asked questions, which I wel-
comed last week.

Senator HATCH. We did ask one question.
Senator KENNEDY. And when the Senator was not here, I made a

request to the committee that my staff be able to do so, and that
was granted at that time.

Senator EAST. That is right.
Senator KENNEDY. So that was not any unusual procedure.
Senator HATCH. Well, Senator, I do not think anybody is com-

plaining about that.
Could we go to questioning--
Senator KENNEDY. Sure, we can, but--
Senator HATCH. And let's quit worrying so much about procedure

and worry a little bit more about the testimony being given. It is
the most important consideration to be addressed.

Senator EAST. That is right.
Senator HATCH. If I made a mistake and went a minute over,

which I do not think that I did, I apologize. We are going to show
deference to Senator Kennedy, even though he is not a member of
this committee. I think we have done it from the beginning of this
subcommittee, and we are going to do it whether anybody likes if
or not. I think I have always done that as a committee chairman,
both on the Labor Committee and here.

Senator, to make any 'nconvenience caused by any procedural
difficulties up to you, we will give you 11 minutes right now. How
is that?
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Senator KENNEDY. I am not asking for any gratuitous action by
the chairman.

Senator HATCH. I am merely asking for some reciprocal courtesy;
please go ahead, Senator.

Senator KENNEDY. I just happen to be a member of the Judiciary
Committee, and I am entitled to rights, and I intend to see those
rights complied with-

Senator ATCH. Let's give you 12 minutes, Senator.
Senator KENNEDY [continuing]. Whether it is chairman's desire

or not. We are Members of the United States Senate, and I am not
going to be pandered to.

Senator HATCH. Well, then, take 13 minutes, Senator. That will
be fine with me. In fact, take all the time you want.

Senator KENNEDY. See how well we get along on this? [Laughter.]
Senator HATCH. Actually, we really do. [Laughter.]
Senator KENNEDY. Is that green light still rolling?
Senator HATCH. Put the green light back on.
Mr. Sumrrs. For a while I thought this was the Alabama legisla-

ture. [Laughter.]
Senator HATCH. We are not that good.
Senator KENNEDY. Those who think that the bailout requirement

we are adding to the law in this bill should be a lot looser argue
that we are trying to punish jurisdictions for their past sins. What
is the perspective of the Southern Regional Council, based on your
extensive research about the present threat to the voting rights in
many areas, if the protections of section 5 are removed?

Mr. Sui-rs. Senator, I think the consequences of removing sec-
tion 5 would be to halt what has begun since its original passage,
and it would, I think, create not only problems with representation
for black citizens, but also it would begin to dilute their votes and
dilute the notion of democracy in our region.

I have no doubt that there would occur both changes specifically
calculated to dilute black voting strength and the rights of black
citizens to vote, and a callousness about whether those rights
should occur.

I think we have seen in Alabama recently, as this law was pend-
ing for renewal and will expire by August 6 if not renewed, some
unprecedented efforts to try to require all citizens to reregister
under the most restrictive circumstances. I think that is an illus-
tration of local legislation that we would begin to see more often,
and we would begin to see often. The basic indicators of the right
to vote, voter registration, and other indicators, would begin to
show that democracy had been lost in the South. And I do not ex-
aggerate in that forecast.

Senator KE:NNEDY. Do you think that the provisions in the bill
are too stringent or that it is an impossible bailout? If so, what are.
your reasons? -

Mr. Surrm. Senator, the council is not particularly taken, as we
say down South, With this particular bailout, not because it is too
stringent but because we fear it is too loose.

Senator KENNEDY. Why do you think it is too loose?
Mr. Suirs. Well, there has been mention by other witnesses that

the affirmative requirements for bailout do provide an incentive
but that they are subject to interpretation.
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The history of the enforcement of section 5 shows, I think with-
out question, that if there is to be interpretation, it will not be the
local governments who suffer from that interpretation of those pro-
visions by the Justice Department or others; it will be the affected
black citizens.

Second, we are not particularly taken with the notion that par-
ticular counties can bail out, even though the States cannot. We
see that that particular provision will allow a shell game to go on.
State governments have a lot to do with the particular conditions
of local government, and we could find situations where the State
legislatures would begin to take actions which the counties could
have taken, but they can be permitted not to take those assuming
that their local legislators will take the actions in their stead.

We do not want to encourage that kind of duplicity, which is ex-
actly what the Voting Rights Act, in its original form in 1965, put
a halt to. So, if anything, we think that this 19 the bottom line.

Senator KENNEDY. We are referring now to the bailout provisions
in the Mathias-Kennedy motions. Is it reasonable, in those bailout
provisions, to require that places trying to bail out show some con-
structive efforts to open up the political process fully to minorities
such as reasonably accessible registrations and efforts to stop in-
timidation?

Mr. Surrs. I think those are, in general, reasonable, good incen-
tives. I fear, Senator, that while we are willing to live with them,
my fear is that that standard is not tough enough, that it will be
subject to interpretation which makes those meaningless. We are
willing to live with that if we must, but we would prefer a tougher
bailout. But if this is one that the House has passed and that the
Senate will adopt, we think it is the minimum.

Senator KENNEDY. There have been suggestions questioning the
fairness and reasonableness to require that all of the counties of
the State be eligible to bail out before the State may bail out. We
have been told that this was unfair to state legislators. What is
your reaction?

Mr. SuiTTs. I think the fact is that the States do have responsibil-
ities for local governments. As a matter of fact, States participate
in every session, through their legislatures, in shaping local poli-
cies, in overturning decisions of local governments. That responsi-
bility cannot be shirked and should not be shirked, and this sub-
committee should not give an incentive to see that that happens.

States are responsible for local governments. They create them;
they alter them. This act should recognize that basic fact.

Senator KENNEDY. I want to thank you for your presentation and
responses to the questions.

Senator HATCH. Senator East?
Senator EAST. Thank you, Mr. Chairman.
Mr. SuirTs, I appreciate your coming this morning and helping

us on this critically important subject.
I think Senator Hatch has very ably put his finger on the thing

that is most difficult for him and, I must say, for me. I am speak-
ing for myself here now; he speaks too ably for himself for me to be
an interloper. But this whole question of the effects test, the crite-
ria, they just are not there.
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I would submit that is really where we are. There really are not
any other standards. You know, in the City of Rome case, there you
had the effects test ensconced, and a third of the population was
black. No one was contending discrimination, but they were simply
contending that, in the at-large elections, blacks had not been elect-
ed; hence, ipso facto discrimination-in other words, proportional
representation-compelled them to go to a district system.

As this law then has evolved, and you are an advocate on that
side of it, and I think this is where your testimony has been very
valuable, as I would see it, let us focus on this question as to
whether there really are any hard-and-fast criteria. I submit there
are not.

As consequence, it leads me to this next point I would like to
make to you. You mentioned North Carolina, which obviously I
must rise to comment upon, being a Senator from North Carolina,
a junior Senator. First of all, North Carolina does have, and has
historically had, I think, as progressive'a record as any Southern
State on this matter. I remember, not long ago, our Governor was
up here, and Senator Kennedy and I on the Labor Committee and
Governor Hunt were sharing some comments, and he congratulat-
ed the Governor on the great record of North Carolina.

But in North Carolina, you see, today, we cannot even hold elec-
tions for the House of Representatives and the State legislature.
Why? Well, we feel we have been blindsided-mugged, really, in a
way-by this very vague effects test. I mean, an innocuous thing is
done, and then, all of a sudden, someone turns it around and says,"well, by some strange rationale, it diluted some sort of voting
strength, and the effect is racial discrimination."

We are hog-tied down there. We cannot even hold primaries for
the House of Respresentative races right now. The whole thing
started when Durham County, where Duke Universtiy is located,
was put in the Second District, and the Justice Department ruled,
based upon the effects test, that it had not been shown that the
reason for the change in the county was not to involve racial dis-
crimination. This was a very perverse way of stating the proposi-
tion, putting it in the negative of an effects test.

You mentioned our constitutional provision about not splitting
counties. Now, the purpose of that was to maintain the political in-
tegrity of counties, which seemed to be wholly independent of the
question of race. Then someone spun out this theory that, well, you
ought to split counties, and if you don't, then there is the potential
there that you might discriminate on a racial basis.

My point is, and Senator Hatch is making it, all of this puts the
State of North Carolina, or any other covered State, or partially
covered-40 out of our 100 counties-under standards that are non-
existent. You are simply at the mercy of the elite bureaucracy
here. Again, it has nothing to do with the 15th amendment. No one
is contesting, really seriously, as I understand it-I have not seen it
in any of the comment in North Carolina or here-that there is a
problem of, in this case, black minority members of our State, reg-
istering and voting.

The 15th amendment is accorded with, and rightly so, and we
are happy to participate in that. But again, we are into effects; we
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are into proportional representation, apparently; we are into again,
the Rome case.

Not just because I represent an affected area but because these
new changes would undoubutely extend this nationwide, I do not
see how one can take this effects test, in view of, as I noted earlier,
my understanding of the 15th amendment and what Congress must
have intended in the 1965 Voting Rights Act, to ensconce the ef-
fects test in the law of Congress.

As Senator Hatch has indicated, as a practical matter, that is
going to give us poportional representation, and as I indicated with
the earlier witness and as Senator Hatch has suggested, too, I
think it is going to fragment, going to create antagonism in Ameri-
can polities, again the district system, away from at-large, guaran-
teeing results, I presume with black as well as white, as I was
noting with the earlier witness.

In order to bring a sense of some degree of coherence and integri-
ty into the law, there has got to be a degree of objectivity and crite-
ria to it. Otherwise, we are simply at the mercy of whatever intu-
tion the Justsice Department might have on Monday morning and
Thurday morning.

To people schooled in the law and in Anglo-American law, that is
troublesome. That is not law. That is just vague wishes. I think we
will do a disservice to the cause of civil rights and voting in this
country if we cannot put on our thinking caps and come up with-
some objective criteria by which we evaluate misconduct as regards
the 15th amendment, like we do with every other kind of miscon-
duct, tort or criminal. Standards? I do not see them.

Again, could you give us something we might at least begin with,
something other than merely saying, well, there is not proportional
representation; ipso facto, there must be discrimination; ipso facto
there must be a 15th amendment problem.

Mr. Suirrs. Senator, I have some distant relatives in North Caro-
lina, and I think highly of those folks and that State, but I think
the cases in North Carolina under section 5 pertaining to the con-
gressional and legislative districts are not unrepresentative of pre-
cisely what is at work here under thats particular element of the
statute.

There was an argument, as I understand it by the State top re-
serve county lines, but in this recent congressional plan, at least
one district did cross county lines, did split up counties. The fact is
that with the shift of population in North Carolina since the 1880's
drawing at-large systems, especially in metropolitan areas and in
the seacoast area, did not prevent someone from going to the ballot
box, but because of the practices of bloc voting in many of those
communities, it did bar black citizens to be able to have that vote
counted, just as if it were tantamount to someone saying, Yes, you
may mark that ballot, but no, I will not put it in the ballot box.

I think that is a part of the vote.- I think that was intended by
framers of the 15th amendment. Senator, if there is a -problem in
defining what are standards, by any definition in this act, it is my
view that, on the evidence that we get, the people who suffer are
not the local governments in the contest of one side against an-
other.That'discretion has more often, if not prevailingly been used
to deny relief to affected black citizens.
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That is my view of where discretion is and any standards are
going to require some interpretation that we have. It cannot work
mechanically, nor should.

I think, Senator, that we are not encouraging future racial strife
by this bill. I think what we are doing is looking for a democratic
society in which all citizens feel that they have some empowered
right to go to the ballot box and to cast a vote that is going to
mean something to them. I think that is not going to mean that we
are going to have more racial polarization; I think it will mean we
have less.

In the city in which I now reside, Atlanta Ga., we now have two
single-member districts which are more than 70-percent black who
elect whites to represent them. They do so with a substantial ma-
jority of the registered voters who are black.

I think what we are trying to do is make sure to hold faith with
all citizens that have the right to go to the ballot box and to have
that vote counted. Once that is secured, once we have done that,
once we have accomplished that, I think that we are going to have
an equal opportunity, and I think we are going to begin to see that
racial barriers, racial distinctions, will break down. That is my
vision of what is going to happen.

Senator EAST. But the difference I have with you-I do not quar-
rel with your saying that it is within the letter and the spirit of the
15th amendment, the right to register to vote and have that vote
cast and to have it counted. I would agree with you on that. But
you are going further than that now with your effects test, not only
to have it counted but to get this result, and therein lies the prob-
lem.

You are talking about not only registering to vote and having it
counted but you are also saying, "And by the way, if we do not get
this result, we small keep changing and manipulating and reorga-
nizing and redoing until we get it if it means abolishing at-large
elections and going to districts or whatever," and that is the nub of
the problem.

That is where I draw the line, because I do not think it is consis-
tant with the 15th amendment; I do not think it is consistent with
sound democratic political theory of the right of individual to regis-
ter, vote, and have it counted. To go beyond that into the effects
test as ipso facto evidence of racial discrimination with no other
criteria except some vague longing that justice, as I subjectively
define it down in here intuitively, would have produced this result,
I cannot agree. --

I just do not think that satisfies people who are thinking in the
usual forms of the rule of law. We need clearly defined, articulat-
ed, specific criteria so that we can act in knowledge upon what the
law requires-it goes back to Aristotle's rule of law. No wonder
North Carolina is in a total state of turmoil down there. Nobody
has the slightest idea that the law is except for the latest reading
from some fellows in the Justice Department, bless their hearts,
who are probably trying to do their best, but how do they know? It
depends on what they had for breakfast, it almost seems some-
times. One does not know, and, doggone it, the rule of law ought
not to be killed, I do not care how honorable the intentions.
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I think that is what Senator Hatch is insisting upon. That is
what I am insisting-upon, at least-Again, he is too articulate and
eloquent; I do not have to speak for him. But we want specifics and
concretes, and if those are there and they are satisfying and can be
put in some sort of reasonable form, then we make progress. But
right now all we have are vague yearnings for something called
justice which is never clear because no one has any defined idea of
what it is.

I think the framers of the 15th amendment would say, Gentle-
man, you have to think a little more clearly than that, and you
have to articulate a bit more than that, within the great spirit of
Anglo-American law and the legal tradition, it seems to me.

Mr. Chairman, I have run out of my time.
Senator HATCH. Thank you, Senator East.
Let me just ask one other question. Mr. Suitts, you indicated in

your statement to Senator East, that the votes of some citizens in
North Carolina were not counted, as I recall. I am not misstating
that, am I?

Mr. SuiTTs. No, sir, I do not believe you are misstating it. -
Senator HATCH. What do you mean by that? Does the voting reg-

istrar count only those ballots put in the ballot box by whites?
Maybe I could ask this: Are you aware of any instances in the
areas that you have worked where individual citizens have been
denied an oppportunity to register or to cast their vote in North
Carolina? Isn t that what the act is aimed at eliminating?

Mr. Suirs. Do you want to put a time limit on that? Within the
last year?

Senator HATCH. I do not particularly care what time frame we
assess, let's say the period of time since 1975.

Mr. Suirrs. I do not know that there has been a judicial determi-
nation, but there have been some allegations that there have been
incidences in some counties. We have had no authority of goven-
ment, authority vested in law, to determine yet those who are at
fault.

Senator HATCH. Well, have you brought suits on behalf of those
individuals effected where such instances have been evinced?

Mr. SuiTTs. There have been complaints to the Department of
Justice,. I think.

Senator HATCH. I see.
Mr. SuITTs. And there have been contested elections about

whether absentee votes should be counted or had been counted,
those sorts of disputes.

Senator HATCH. But-could you give us specific examples? You say
there have -been- complaints made to the Department of Justice. Do
you actually know of any specifically in North Carolina or, for that
matter, anywhere else? I am concerned about this prospect.

Mr. SuirTs. I shall be glad to go to our files and pull that out?
Senator HATCH. You will provide that to the committee, then?
Mr. Sui'rrs. I will provide that to this subcommittee.
Senator HATCH. All right. I think that would be fair.
Thank you, Mr. Suitts. We appreciate your being here.
Mr. Suirrs. Thank you.
Senator HATCH. I might clarify that when I said that my purpose

in trying to move this along was to get these hearings over with,
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that I did not mean to imply that we would get all of our hearings
over with today. I simply want to proceed expeditiously with these
hearings and I want to get these matters taken care of. I want,
however, to have all witnesses have the opportunity of testifying
and answering questions. In fact, I have been quite-.pleased with all
witnesses on both sides of these various issues. I think they have
been highly informed, articulate, and decent witnesses, and I cer-
tainly commend you for coming.

Mr. Sus. Thank you, sir.
Senator EAST. I would like to thank Mr. Suitts for coming, also,

and for your very valuable testimony. Thank you.
Mr. SuiTrS. Thank you.
Mr. Chairman, I would have thought that with your graciousness

you have certainly got some southern family somewhere. [Laugh-
ter.]

Senator HATCH. That is very nice of you to say. I would be indeed
honored if that were true. I am not sure that it is, however.

[The prepared statement of Steve Suitts follows:]
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PREPARED STATEMENT OF STEVE SUITS

Mister Chairman:

My name is Steve Suitts and I am the executive director of

the Southern Regional Council, the oldest biracial organization

of the South. I am pleased to accept the invitation of this

Subcommittee to speak about the pending issues surrounding the

renewal of the Voting Rights Act.

For most of its 38 years, the Council has considered the

right to vote a paramount concern and has carried out research

and technical assistance to identify the barriers and problems

of equal suffrage and to enforce the provisions of established

law guaranteeing voting rights. Since the 1940's the Council

has gathered and interpreted data relating to voter registration

and participation and has recorded incidents of violations of the

right of black citizens to vote and to have their vote counted.

Today the Council continues its research and work in these areas,

and I want to share with you some of our findings, observations,

-and conclusions that address the issues before you.

While an obvious fact, it is remarkable that Southerners

have now lived for more than a decade and a half with the Voting

Rights Act. It has not made the region a "conquered province," as

even one of the most dedicated jurists once suggested in hyperbole,

and instead has set the South in motion towards a more democratic

government, free of racially discriminatory practices. While

bottomed on all protections in the Act, this progress has depended

heavily upon the administrative mechanisms of Section S and private

litigation under Section 2 of the Act. These two provisions

have accounted for most of the sustained gains that have been made

in assuring that equal suffrage for black Southerners is not

obstructed by subtle or indirect means. They depend upon the

vigor, good faith, and resources of the Justice Department to

enforce the law and upon the legal standards of proof by which

barriers are challenged in the courts.
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Without a United States Attorney General and a Justice

Department that will enforce Section 5 scrupulously and vigorously

and without an exacting, measurable standard of proof for private

litigants in voting cases, the law's capacity to restore and

preserve democracy in the South can be reduced to little more than

a statement of principle with only the sham of reality.

It would be a mistaken notion to believe that even traditional

indicators of voting problems show vast improvements. Although

data for all Southern states are not available at the moment,

a recent analysis of the registration rates in Georgia tell us

that by the most basic indicator of barriers to voter participation

substantial differences persist in the full access to the ballot

for blacks and whites. Barely half of the eligible black popu-

lation in Georgia is registered to vote today, although more. than

two-thirds of all eligible whites are registered.

The racial disparity in registration rates is greater in

60 percent of Georgia's counties than in the state as a whole,

and the largest gaps are concentrated among those counties with

substantial black populations. Sixteen years ago the difference

between the registration rates of black and white Georgians was

23.6 percentage points. Today the black rate remains 1-5.2 percentage

below the white rate.

While the Voting Rights Act itself has been called the most

effective civil rights legislation in this country, the enforcement

of Section 5 is not self-executing and has been difficult and some

times haphazardous. Perhaps the most consistent, grievous, and

widespread failure on the part of the Justice Department has been

its inability to assure that every electoral change by local and

state jurisdictions is submitted for review. The Council's research

indicates that since 1965 in six Southern states as many as 750

state enactments affecting voting have been passed by state legisla-
1

tures and have not been submitted for review under Section S.

I These states are: Alabama, Georgia, Louisiana, Mississippi, North
Carolina, and South Carolina. The Council's research was carried out
by reviewing all state enactments and identifying those which affect
voting. Those enactments were checked against the listing of sub-
missions provided by the Department of Justice. The Council is
preparing a special report on its research and will file the report
with this subcommittee at a later time.
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These laws apparently affect a wide variety of practices,

including changes in the forms of government, new terms of office,

annexations, relocation of polling places, and changes in the

methods of election. The unsubmitted enactments affect voting

procedures in nearly 200 different counties among the six states

and probably include as many as 100 enactments that apply to all

counties in each of the applicable states.

These findings indicate only part of the problem of non-

compliance. In most Southern states governmental structures and

voting procedures are shaped both by official actions of local

governments and by state acts. In Alabama, for example, the state

legislature has exclusive power to decide the form of local govern-

ments and the terms and conditions of government service, although

as a practice the legislative delegation from the local jurisdiction

has the opportunity to decide for itself the fate of local legisla-

tion. In many Alabama cities and counties, however, the local

government can move the polling place or change some voting policies

or procedures. At the same time, the state legislature can pass

laws changing these decisions of local governments at any time.

While the Council's review of state acts examined only one

level of compliance with the Voting Rights Act in states which share

responsibility at the state and local level for legislating local

electoral changes,2 it has undertaken a review of a few kinds of

changes affecting county governments in North Carolina. The data

suggest that there are widespread problems with non-compliance

at the local level.

The Council's research in North Carolina shows that more

than a hundred and fifty state laws affecting voting in one or all of

the forty counties covered under the Act were passed from 1965 to

1979 and never submitted for review by the Justice Department.

During the same period, a total of 17 changes were made by local

county governments covered under the Act in the methods of

election, the numbers of members on the governing boards, or the

terms of office of those members. Only S of those 17 changes were

Z To my knowledge there has been no systematic examination of local ,
changes that affect voting in the South.
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made by the state legislature in North Carolina. The remaining 12

were apparently made with authority granted by the legislature to

the local governing boards.

Among these 17 changes affecting the county governing boards,

it appears that only 2 were submitted to the U.S. Justice Department

for review under Section 5. Both of those submissions were state

enactments -- not changes by local governments. Of the remaining

15 changes which have not been submitted, three are state enactments

and 12 are changes made by local governments.- Hence, no electoral

change identified in the Council's study and made by a local govern-

ment in North Carolina has been submitted to the Justice Department
3

for review.

The evidence of this limited research suggests that the

failure of local governments to submit changes ir, practices and

policies that it adopts on the local level affecting voting may be

as prevalent, if not more widespread, than -the pattern of non-compliance

of state governments in the South. On balance, it is clear that

the Justice Department has failed to inspire and require strict

compliance with the key provision of the Voting Rights Act.

Today across the South there are scores of practices and policies

affecting voting that have been implemented for months and years

and which have never been subjected to the scrutiny of Section S as

required by law.

While vigorous enforcement of the administrative procedures

hasn't been accomplished yet, Section S does require an exacting,

measurable standard of proof for submitting authorities to meet.

This requirement that jurisdictions meet the test of proving the

abseiice of "intent" or "effects" of racial discrimination should

be continued. In Section 2 of the Act, the "intent" standard,

should not be required to prove the presence of racial discrimination

3 This analysis of electoral changes involved identifying voting
changes that had been passed by the state legislature and checking
those changes with reports provided by the North Carolina Institute
of Government about changes affecting the methods of election, the
numbers of members, and the terms of offices of county governments.
Those findings were then compared with the list of changes submitted
to the U.S. Justice Department. A report on voting in North Carolina
is being prepared by the Council and will be submitted for the
record to this subcommLttee at a later time.



615

in voting. The federal courts must be able to judge electoral

changes which were.enacted before 1965 in the South by a

measurable exacting standard.

The bill passed by the U.S. House of Representatives

establishes a "results" standard for litigation under Section 2.

The adoption of this standard would not require a showing of

"intent" and would restore an effective tool by which to reach

racially discriminatory electoral changes that are now outside

the limits of Section 5. While this change will alter the holding
4

of the Supreme Court in the Mobile case, it is generally a

standard by which federal judges in the Deep South have in the

past applied the law.

For instance, Judge John Minor Wisdom-of the federal Fifth

Circuit Court of Appeals wrote in a concurring opinion in Nevett v.

Sides in 1978 that "intent is not required to make out a case

under . . . Section 1973" (Section 2 of the Voting Rights Act).

Referring to the views of the Fifth Circuit, Wisdom wrote that an

earlier "en banc decision of the Court was based on the conclusion

that effect alone was sufficient to prove a violation of these
5

statutes."

This assessment of the status of the law before Mobile was

echoed by Fifth Circuit Judge Goldberg when after Mobile in March

of 1981 he concurred in Jones v. City of Lubbock. Writing that

the case must be remanded for reconsideration by the lower court

in light of the Mobile opinion he said:

Since the Supreme Court has completely

changed the mode of assessing the legality of

electoral schemes alleged to discriminate against

a class of citizens, we must remand this case to

the district court to reexamine the evidence,

4 Mobile v. Bolden, 100 Supreme Court 14 (1980).

5 Nevett v. Sides, 571 F. 2d 209 at 237-238 (1978).
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and its findings, in whatever light is radiated

by Bolden. In addition, due process and

precedent mandate that when the rules of the

game are changed, the players must be afforded

a full and fair opportunity to play by the

new regulations.
6

While the change now placed in the House Bill is important

to restoring vigorous enforcement of voting rights in the South,

the subcommittee also should consider other changes which would

strengthen the Act by assuring that its present, key provisions

are enforced to the letter of the law and by bringing a greater

sense of evenhandedness in the application of the law.

While the president of the Southern Regional Council,

Alabama State Representative Antonio Harrison, will write in more

detail to the Subcommittee at a later time about all our suggestions

for improving the effectiveness of the Act, I want to suggest

two areas: 1) the need for civil penalties for local and

state governments that fail to comply with the Act and

2) the need to permit affected citizens the same right-of judicial

review as is available to covered jurisdictions which disagree

with a ruling of the Justice Department under Section S.

Although criminal penalties are available for violations

of the Act, Congress has not provided for civil penalties. To

my knowledge the criminal penalties have never been leveled

against any local or state official. Yet, the Council's research

illustrates a pattern of repeated failures to submit voting

changes in Southern states. In North Carolina recently the

state submitted a 1968 constitutional amendment -- thirteen years

late and only after litigants went to court to require submission.

Since its adoption the provision has required the North Carolina

legislature to draw state house and senate district lines without

6 Jones v. City of Lubbock, 640 F. 2d 777 (1981).
r



617

dividing counties. The requirement, which was held to dilute

black citizens' right to vote in November, 1981, by the U.S.

Attorney General, had sustained an unlawful voting scheme for

-more than a decade.

Civil penalties could be a useful deterrent against the

widespread failure to submit voting changes at a time when there

are no disincentives in the law to discourage serious and

damaging violations which have occurred and continue to occur.

Presently, a covered jurisdiction may, and a substantial number

have, disregarded a key provision of the Voting Rights Act with

impunity.

Under existing law covered jurisdictions have a right to

seek judicial review of an objection to a voting change by the

Department of Justice; however, affected citizens have no such

option when the decision of Justice is not to object.

The need for evenhandedness in the process is a matter of

simple fairness. The failure of Justice to object can be due to

merely a technical, clerical, or administrative error. For

example, Justice may not object because it loses a letter or

fails to send a letter within sixty days. Delays in the mail or

computer errors are also problems that can and have caused Justice

not to object within the time permitted by law.

Currently there is a dispute in Sumter County, Alabama, over

the question of whether Justice objected within 60 days to a state

bill requiring this majority black county to purge all voters and

re-register. On the *erit, Justice has objected although the

local jurisdiction is contending that the objection arrived too

late. Apparently the letter of objection had been misplaced for

a few days within the Justice Department.

Regardless of the outcome of this factual question in

Justice's timely response in this particular case, is it a fair

process to permit clerical error to deny deserved relief to

local black citizens without a right of review by the courts?

It is a right in the administrative process that local

jurisdictions now have. So should injured black citizens.

93-758 0 - 83 -- 40
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An effective Voting Rights Act with vigorous enforcement

remains the clearest, most realistic promise to black citizens

in the South that they will have an unabridged right to vote

and to have that vote counted. Seventeen years ago, the

United States Senate placed into law the mechanics by which

the South cuuld begin to realize that democratic promise. You

now have an opportunity to give life to an effective Act and

thereby continue that promise. It is an opportunity which

both black and white Southerners hope you will not relinquish until

democratic principles take root in the life of the South.

February 1, 1982

Senator HATCH. Our final witness today will be Mr. David Wal-
bert, who is former professor of law at Emory University and cur-
rently a practicing attorney in Atlanta, Ga.

Professor, we are happy to have you with us, and we will look
forward to your testimony at this time.

STATEMENT OF DAVID WALBERT, ESQ., FORMER LAW
PROFESSOR, EMORY UNIVERSITY

Mr. WALBERT. Thank you, Mr. Chairman and Senator East.
As you stated, I am formerly an assistant professor of law at

Emory University, where I primarily taught constitutional law,
electionn law, and civil litigation, and I have, in private practice,
handled a good number of voting rights cases throughout Georgia
and, in one instance, in Alabama over the past 6, 7, 8 years.

I am here primarily to testify about the intent question of sec-
tion 2, and I would like to say at the outset that I am firmly op-
posed to requiring intent in litigation under section 2, and I sup-
port the House bill that was passed because it is directed to a re-
sults type of standard.

By way of background, I would also like to point out that as I
read the law, the requirement of purpose and intent traditionally
has had no place in the law. If we go back to the Supreme Court's
decision in Fletcher v. Peck back in 1790, they were very explicit in
saying, "we do not look to the motives of the legislature when we
determine the constitutionality of a piece of legislation."

Again, as a number of witnesses have said, White v. Regester
quite obviously never looked at the intent of the legislature in the
adoption of the reapportionment schemes there. There was not the
slightest bit of evidence or any finding whatsoever on the intent of
the legislature in the White case. That was in 1973 when the Su-
preme Court there affirmed the decisions of the trial court in in-
validating at-large elections.

I think the Mobile decision is most disturbing because of what it
does to section 2. In adding in a requirement that one must prove
intent, they have largely vitiated section 2. We have set out in our
brief in the Lodge case that is on appeal to the Supreme Court now
our legal arguments on section 2, and I would just like to tender
that to the committee to incorporate that in the record.
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Senator HATCH. Without objection, that will be incorporated in
the record.

Mr. WALBERT. I think my views on section 2 may be borne out by
the experience I have had in litigating voting discrimination over
the past 8 years. In about a dozen cases that I have handled in
Georgia, it was not my experience that the courts found this some
kind of tremendously difficult area to litigate in terms of finding
justiciable standards.

Most assuredly, I never ran into a judge anywhere who suggested
that proportional representation was required before the Mobile de-
cision, nor did I ever run into any judge that ever would entertain
for a moment the idea that merely proving that you had dispropor-
tionate representation in election of blacks was sufficient to pre-
vail. Had I ever suggested that, and I never did in any case, I am
sure I would have gotten short shrift by the Court.

So I do not think you realistically have any kind of a problem in
adopting the legislation that has been passed. It really is specifical-
ly intended only to reenact the White v. Regester standard. There is
not any realistic way that that is going to be construed to require
proportional representation. That was not the track record that
was established over a number of years in these cases, and there is
no reason whatsoever to expect that to occur in the future.

What did occur in those cases was really a very arduous task of
proof to assess the local political process and see whether or not
blacks-I have not been involved in any Hispanic litigation in
Georgia-did have an opportunity to participate in the politicalprocess equally and whether or not blacks had an opportunity to
elect legislators of their choice. Were they shut out of the political
system? That is the kind of ultimate standard that the district
courts in the fifth circuit were looking at in applying the White v.
Regester standard. I did not find them having a great deal of trou-
ble doing that.

I really have to take issue with some of the things that have
been said about the role of intent in our legal system because it
just is not true that intent is normally a requirement in the law.
Senator Hatch, I am sure you recall from your litigation experi-
ences, if we were talking about putting local elected officials in jail
for discriminating with regard to the right to vote and in enacting
discriminatory reapportionment systems, I would be the first one to
testify that you should have specific intent. You should be able to
prove that there was no other motivation but to discriminate
before you could have a criminal conviction.

Senator HATCH. But here you are talking about calling whole
communities racist or discriminatory. Where that occurs, it seems
to me you have got to have somebody who at least acted with the
intent to discriminate.

Mr. WALBERT. Well, that would just differ from every other
aspect of law in this country because, in civil litigation, when you
are talking about a tort case, if you are just talking about some-
body driving down the road and hitting someone, you don't charge
the jury that that individual has to be proved to have intended to
cause the accident or to hav3 intended to hit that person.

Senator HATCH. In some civil cases, you do; in some tort cases,
perhaps not.



620

Mr. WALBERT. Well, if you are going for punitive damages, of
course, you do. If you are going for the question of culpability, as in
punitive damages or in criminal law, intent is normally required.

Senator HATCH. Well, of course, the law treats you differently,
too, if intent is present.

Mr. WALBERT. I am sorry, Senator.
Senator HATCH. The law treats you differently if you intended to

do-something, rather than if you did not.
Mr. WALBERT. Sure, you get punitive damages.
Senator HATCH. That is right, but that is not all.
Mr. WALBERT. That is because the question of culpability is

there, but when you are talking about normal injunctive remedies
or regular civil remedies, intent is a minor, if ever occurring,
factor. It is only when you get into culpability questions and pun-
ishment questions--

Senator HATCH. Not necessarily. If I am driving down the road
and I have a heart attack resulting in my being involved in an ac-
cident; I still may be involved in a lawsuit, despite the fact that I
never intended or did anything that was negligent.

Mr. WALBERT. But I do not think the Court is going to be focus-
ing on whether you intended to hit the person in terms of the civil
case. It only would be the criminal case that they are going to look
at whether or not you intended to hit the individual.

I think it is interesting, too, because we are not really even talk-
ing about intent in some ways here, as we would normally under-
stand it, for criminal litigation.

Senator HATCH. Of course, we are not talking about intent from
a criminal litigation stand point.

Mr. WALBERT. No, but that is what troubles me particularly, be-
cause the plurality opinion in Mobile went much further than the
criminal standard.

Senator HATCH. I do not agree. What brings you to that conclu-
sion?

Mr. WALBERT. Well, in this sense. If you sit down and you hear
the judge charge the jury in a criminal case on specific intent, fore-
seeability is invariable a proper basis for the jur to infer criminal
intent. h J is always charged, as we have eard hundreds of
times, that you are allowed to assess all of the circumstances; you
do not need specific or direct evidence of intent; look at all the cir-
cumstances, and you are able to infer intent from the foreseeable
consequences of the defendant's actions which he is presumed to
have intended.

Senator HATCH. Well, I do not concede that, and frankly, that is
only one factor.

Mr. WALBERT. Well, now, here is the problem with that. That is
sufficient, as the Supreme Court has said, in criminal cases, and
et that is not enough for the plurality opinion in Mobile. So we
ave not only not a regular civil standard in these kinds of cases;

we do not even have our criminal standard of intent; we have got
something that is absolutely unique in American law now, that
forseeability is not--

Senator HATCH. Again, I do not agree with you. You know, crimi-
nal intent says that you have to have the requisite state of mind to
commit the offense.
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Mr. WALBERT. You can prove it with foreseeable circumstances.
Senator HATCH. That is not necessarily true.
-Mr. WALBERT. Take United States v. United States Gypsum. It is

a very good case analogy in this area, an antitrust case. This is ac-
tually very much on point in this situation, because there they are
comparing civil litigation and civil remedies under Sherman rand
under the Clayton Act, and they say intent is absolutely irrelevant
in your civil cases under the antitrust laws, which United States v
Gypsum says, and then they start talking about, well, what will be
the standard of criminal intent, though.

Senator HATCH. In Sandstrom v. Montana, the Supreme Court
decision made it very clear that you have got to have and prove
criminal intent.

Mr. WALBERT. In a criminal case.
Senator HATCH. That is right.
Mr. WALBERT. Well, in a criminal case, yes. I am saying, though,

in a civil case, typically, historically, as in the United States v.
Gypsum, you do not need to show intent-to prevail, say, in the anti-
trust area.

Senator HATCH. Yes, but professor, the Montana case does not
mean that you need to show foreseeable circumstances.

Mr. WALBERT. You do not need to, you are saying.
--Senator HATCH. That is right.
Mr. WALBERT. So it is even more lax. That would even be more

lax than the Mobile rule or even the normal intent thing. I think
yO u are right because you have got your general-you are absolute-
1 right, sir.

Senator HATCH. Well, in other words, foreseeable circumstances
will notsuffte. You need to show actual intent under the ruling in
the Montana case and under Supreme Court law.

Mr. WALBERT. Actual intent? I am not sure what you mean.
What did you mean by actual intent?

Senator HATCH. It does not mean foreseeable circumstances, I
will tell you that. That, standing alone, does not necessarily consti-
tute intent.

Mr. WALBERT. That would not be allowable. Well, the Supreme
-Court, I think, endorsed that in Gypsum. I do not know about the

Sandstrom v. Montana case.
If you look at all the different areas of litigation, you are going

to find a tremendous preponderance in all the civil cases where
intent really is not the controlling factor. Punitive damages I
would concede immediately because you are talking about punish-
ment, culpability, and it is important there.

Really, I have a very hard time understanding why intent should
be relevant in this whole area. We are not dealing with a private
citizen, whether to put a private citizen in jail or whether to assess
damages.

Senator HATCH. Or with the whole community?
Mr. WALBERT. We are talking about whether or not the whole

community and the Government will be allowed to use the law,
which is what we are talking about, or a reapportionment scheme,
that does discriminate, and that is the basic proposition. Can they
use a law that allows white people to have a tremendous predomi-
nance over the political process. I do not see, really, how we can
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say that can be justified, in my own mind, period, and why we have
to add any additional requirement to show intent. I have a very dif-
ficult time understanding why that would be required, why the
mere proof of discrimination, in and of its own right, would not be
sufficient.

I do not see, historically, in our law, where we have ever had any
kind of a notion that the Government is allowed, authorized, and
legally able to discriminate. It just does not exist. It is a lot differ-
ent even than we talked about when you had the open housing
matter here a couple of years ago and you really had kind of the
exact same debate.

Senator HATCH. Pretty much the same.
Mr. WALBERT. I think there is a real difference, though. I mean,

there you were talking about the Federal Government legislating
and regulating the activities of private individuals, less and less
Federal control, and so on. We do not have that situation right
here. The Government is already acting. The local and State gov-
ernments have already put into place some kind of legal Tnecha-
nism to control the elections, so we are not talking about the Gov-
ernment versus the individual. We are talking about a government
system of elections that is already in place by the Government.

I think, in this case, there is even less reason for the Federal
Government to be concerned about having the power of Federal
rule here. I mean, the Government has already acted in setting up
the legislation, and to add an additional intent requirement here I
think is much more inappropriate than it would be in the title VII
employment area or in the open housing area.

I think, too, that we talk abut the unpredictability of what would
occur if you did not have an intent requirement, and I think that
the results that I would foresee if you do require intent would
really be a good deal more bizarre and sort of absurd than any-
thing imaginable, really.

You could have adjacent counties, it seems to me, that had iden-
tical facts, a political process that was identical, where black
people had the same degree of oppression and elimination from the
political process in two adjacent countries; then you have some
people run for office who say openly, I am going to keep the at-
large election system here specifically in order to keep black people
out of office, and then you could bring your case and you could win.

In the next county over, they run on some different platform
where people are not so open about tlh-eir motivations, even though
the facts and the operation of the system are identical, and you
would lose.

You talk about predictability and consequences and just sort of a
good legal system that Senator East talks about: We want predicta-
bility in the legal system; we want sense in it; it must make sense.
Well, it is not going to make much sense if two counties adjacent to
each other can have completely different results because you have
an avowed open group of racists perpetuating the law in one
county, and in the next county you have a more sophisticated
group who are not open about their motivations. That really does
not make any sense.

I think, also, frankly, and it is interesting because the appellants
in the Lodge v. Buxton case make quite a point of this-they say
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that it is unseemly to be investigating the motives of the legisla-
tures. Frankly, I think that is true. It would be like having some-
body attack the law of this body, of the U.S. Congress, as being un-
constitutional because it was racist in its motive, putting you gen-
tlemen on the witness stand, peering into your motivations. That is
not right. It is unseemly.

Senator HATCH. I think it would be appropriate if that exists.
Mr. WALBERT. Well, I think the law should be tested by a differ-

ent standard. I agree with the appellants on that one position in
the Lodge case. That is unseemly. The courts should not be inter-
fering in the legislative process in that way. They should not be
looking into the minds of Senator East and Senator Hatch and Sen-
ator Kennedy in terms of why you passed this particular legisla-
tion. That is inappropriate.

I see that my time has expired, and I want to thank you.
Senator HATCH. We will put your full statement in the record.
I do not think you have to read the minds of legislators, however.

There are a lot of factors to which you would look to determine
whether the legislature has acted to the purposeful detriment of
any racial group or groups.

The Supreme Court noted in the Arlington Heights case, "Deter-
mining whether invidious discriminatory purpose was a motivating
factor demands a sensitive inquiry into such circumstantial and
direct evidence as may be available." Of course, it goes on to men-
tion specific considerations such as historical background of the
action, the sequence of events leading up to the decision, the exist-
ence of departures from normal procedures, legislative history, the
impact of the decision upon minority groups, et cetera.

I do not believe legislators should be immune from standards of
proof in these cases, but I have also appreciated your testimony ex-
pressing your point of view.

Let me ask you this. You have said that all 14th and 15th
amendment cases prior to the adoption of the Voting Rights Act in
1965 applied an effects test for discrimination. Can you name one
single case--

Mr. WALBERT. Baker v. Carr.
Senator HATCH [continuing]. Before 1965, where a challenged

practice struck down by the Supreme Court was not racially dis-
criminatory on its face?

Mr. WALBERT. Baker v. Carr, obviously. It was totally a fair reap-
portionment scheme when it was adopted in 1901.

Senator HATCH. But Baker v. Carr had nothing to do with racial
discrimination.

Mr. WALBERT. Do you remember how-that was justified, Senator?
Senator HATCH. Well, keep in mind, I am asking you about any-

thing that was not racially discriminatory on its face before 1965,
any single case.

Mr. WALBERT. I do not think, in Colgrove, they were looking at
all at the question of discrimination. I think Frankfurter's dissent,
as I recall in Colgrove, made that quite clear. I would not suggest
to the Senator that this case, other than White v. Regester, which is
absolutely explicit in 1973, was not--

Senator HATCH. Colgrove was the predecessor of Baker?
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Mr. WALBERT. Colgrove was the pre-Baker case on the same type
of issue.

Senator HATCH. No, but my recollection is that that was not
racial discrimination.

Mr. WALBERT. Well, let me state it this way.
Senator HATCH. It did not involve an issue of racial discrimina-

tion, either, did it? There is a great deal of difference between
equal protection analysis focusing upon individuals, as in Baker,
and equal protection analysis focusing upon racial groups, as pro- -
posed here.

Mr. WALBERT. You are certainly right that these cases did not
even come up until, say-I guess Whitcomb was the first one,
which is post-1965, so certainly you are right that there were none
before 1965.

Senator HATCH. Let me ask you this. With regard to the signifi-
cance of White v. Regester, did the per curiam district court opinion
in this case, or Justice White's opinion for the Supreme Court,
mention the 15th amendment?

Mr. WALBERT. Did it, you say?
Senator HATCH. Yes, did they ever mention the 15th amend-

ment?
Mr. WALBERT. It is a strange omission, isn't it? I find that pecu-

liar, myself. I assume you do, too. I mean, it seems like it should be
a 15th amendment case if that deals with racial discrimination in
voting.

Senator HATCH. Well, not according to the Court. It did not even
mention it.

Let me ask you this. Did the per curiam opinion for this case, or
Justice White's opinion, mention the Voting Rights Act?

Mr. WALBERT. It was not raised by the parties, so I think it
would be inappropriate for them to raise it.

Senator HATCH. It really was not. It was not even part of the
case.

Mr. WALBERT. Senator, may I respond to that just briefly?
Senator HATCH. Sure.
Mr. WALBERT. I am sure you are well steeped in the legislative

history of the 1965 act, and it was quite clear that most people-
certainly, if you go back and read the legal professional journals at
that time and if you look at the congressional debates-the name-
sake of this building, when he was talking about the 1965 Voting
Rights Act, thought that the 15th amendment reached things that
were purpose or effect in their nature. That is quite clear from the
legislative record at that time, so I do not think there would have
been much of a dispute back then of what section 2 and--

Senator HATCH. I do not think that is true. We both have got to
read that case again, but I do not think that is in there.

Mr. WALBERT. It is not codified in law. I am not talking about the
case; I am saying the legislative record, the legislative history.

Senator HATCH. Oh; I do not think that that is true about the
legislative history, either. What is your basis for saying that?

Mr. WALBERT. Congress never passed any law and said there are
resolutions that say we believe it means effect, but that is how I
read it.
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Senator HATCH. Are you aware that the district court opinion in
White v. Regester states, at page 735, that effect alone is not suffi-
cient to invalidate a districting scheme under the 14th amend-
ment?

Mr. WALBERT. As I recall, though, Senator, they are talking there
about effect in the specific sense of dispproportionate election, and
I agee with them completely in that regard.

Senator HATCH. Are you aware that the Supreme Court opinion
does not comment on the district court's determination that effect
alone is not sufficient to invalidate a districting scheme under the
14th amendment?

Mr. WALBERT. Sorry, Senator, I did not hear your question.
Senator HATCH. Are you aware that the Supreme Court opinion

in that case does not comment on the district court's determination
that effect alone is not sufficient to invalidate a districting scheme
under the 14th amendment?

Mr. WALBERT. I would think that when they say that the mere
focusing in on the disproportionate election of blacks versus whites
is not enough to prevail, that is adopting and affirming that state-
ment by the district court. That is what the district court meant
when it said that, as I read it. That is in that context.

Senator HATCH. But you are aware that, in the White case, the
Court in fact identified the existence of invidious discrimination or
purposeful discrimination. What is "invidious" discrimination?

Mr. WALBERT. Absolutely not, in connection with the mainte-
nance of the electoral system, however. They identified historical
discrimination much as in Bolden, the Mobile case, against blacks
in schools and in voting, and so on, but absolutely no evidence
whatsoever aimed at this question or any finding whatsoever on
the question of invidious discrimination in the maintenance or
adoption of the multimember districts.,

Senator HATCH. Well, of course, in the Mobile case, the Court re-
iterated the fact that White involved such invidious or purposeful
discrimination or, in fact, an intent to discriminate.

Mr. WALBERT. What is your question, sir?
Senator HATCH. That is what Mobile said. White actually in-

volved invidious, purposeful discrimination.
Mr. WALBERT. Well, we would have to look at White. I think four

people in the plurality in Mobile, tried to read White that way. If
you can show me the language of White that would support that, I
would certainly see your point.

Senator HATCH. Well, the thing that bothers me is that propo-
nents of the bill are coming in and claiming White is the basis of
their support, but White was not a 15th amendment case, nor was
it a voting rights case, and in White the justices agreed that there
was invidious discrimination. So what is its value to us in this par-
ticular issue?

Mr. WALBERT. Let's use Senator East's analysis here and let's say
that we want the Constitution to make sense. Quite clearly, if
White v. Regester prevailed on the 14th amendment, a stronger
standard should prevail on the 15th amendment, because that spe-
cifically deals with voting. The 15th amendment, if it means any-
thing, must mean something more than the 14th amendment or it
was nugatory and a worthless thing when they adopted it. Now, it
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has to mean something, and it says "deny or abridge," not just
"deny," "deny or abridge the right to vote." If the 15th amendment
means anything, it must be at least as powerful a mechanism as
the 14th amendment in a dilution case, at least as powerful if not a
stronger test, if we follow the White reasoning and what the Sena-
tor is asking. It c6uld not be weaker, certainly. It deals specifically
and exclusively with voting, and we would expect a stronger
impact, a stronger rule from the 15th amendment for that reason.

Senator HATCH. When you appeared before the House committee,
your fellow panelist, James Blacksher, bemoaned the, "absence of a
clear, judicially management definition of dilution." Do you agree
that the courts have failed to develop such a definition?

Mr. WALBERT. I had never read his testimony, Senator.
Senator HATCH. I see.
Mr. WALBERT. But my recollection is that he was talking about

this responsiveness problem. I would agree with him that if a court
focuses in on the question of-responsiveness, you are into a political
thicket; you are into something that should not be focused on, and
I would agree with the Senator in that regard.

Senator HATCH. Do you believe that the House bill gives us a
definition of dilution in this case?

Mr-. WALBERT. As I recall, the House report quite explicitly says
that responsiveness should not be focused on. With that deletion, I
have no problems with the House bill.

Senator HATCH. Now, you told the House committee, "The ulti-
mate test in White v. Regester is, does the minority group have
equal opportunity to elect the legislators of their choice.'

Mr. WALBERT. To participate in the political process, I think.
Senator-HATCH. Right, leaving aside the fact that the Constitu-

tion protects persons, not- groups, how can a minority's chance to
win elections ever be equal to that of the majority? Isn't the word
you really want "proportional"?

Mr. WALBERT. No; the word I want is "some shot," some chance,
not no chance like it is today.

Senator HATCH. You are saying-there is no chance?
Mr. WALBERT. No chance in the situations where these cases

have prevailed. Again, if you take the assumption that the courts
have adopted a proportional representation rule, and no decision
you could ever cite would support that, then I think you would
have the situation the Senator is suggesting.

But if you look at the cases that have prevailed, blacks had no
chance. That is how the courts dealt with it- before Bolden' and I
think they did quite a good job.

Senator HATCH. You claim that in Washington v. Davis, the Su-
preme Court held for the first time that intent to discriminate is
necessary for 14th amendment equal-protection challenge. Of
course, we all know that section 2 of the Voting Rights Act repre-
sents the 15th amendment.

Be that as it may, did the Supreme Court ever hold that intent
was not necessary under the 14th amendment equal protection
challenge, either before or after Washington v. Davis?

Mr. WALBERT. Wasn't it Adkins v. Georgia, if my recollection is
correct, where they explicitly said that purpose and intent is not
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required in that jury case? I am not sure it was Adkins, but I be-
lieve it was.

Senator HATCH. Senator East?
Senator EAST. Thank you, Mr. Chairman.
Mr. Walbert, again I welcome you and thank you for coming and

helping us this morning.
First, what do you think of the City of Rome?
Mr. WALBERT. I like it. [Laughter.]
Senator EAST. You like it, you say.
Mr. WALBERT. Which one do you mean, now? [Laughter.]
Senator EAST. Well, do you like the holding in the City of Rome

case?
Mr. WALBERT. Oh, the case. [Laughter.] I really did not prepare

on the section 5 question, Senator. I did teach this. I should have
some recollection.

Senator EAST. It was in the City of Rome v. Georgia case where
there was not any question that individuals could register and vote.
The point was that a third of the population of the city of Rome
was black. They had at-large elections and no black had been elect-
ed to the city council.

There the Court held that that, ipso facto, in and of itself, Was
evidence of the violation of the applicable law, the 1965 Voting
Rights Act. In effect, I am suggesting that gives you proportional
representation because it meant they had to abandon the at-large
system and had to go to the district system.

Mr. WALBERT. Was that a section 5 case, Senator?
Senator EAST. Pardon?
Mr. WALBERT. That was a section 5 case, then, wasn't it?
Senator EAST. Yes.
Mr. WALBERT. They were applying the straight regression stand-

ard which I think is different, as I understand it, than what the
House advocates in section 2, though. It is a little different than
what I am speaking of.

Senator EAST. All right. Well, let me shift ground here a bit on a
good point you are raising, and I think this would be better to focus
on, since this is what you feel is critical in terms of your testimony.

Senator HATCH. Senator East, could I interrupt you for a second?
Senator EAST. Yes; you may.
Senator HATCH. I thought I was correct in my assessment of the

Adkins case. In the Washington v. Davis case, it does cite this as
the proposition from the Adkins case. It says, "A purpose to dis-
criminate"-in fact, this is a quote right out of Adkins-"must be
present which may be proven by systematic exclusion of eligible
jurymen of the proscribed race whereby unequal application of the
law to such extent is to show intentional discrimination."

Mr. WALBERT. Sir, I will get the case where I know there is a de-
cision. I thought it was Adkins and I am wrong. Palmer v. Thomp-
son certainly held it, and there they proved intent. In Palmer v.
Thompson, they said, I am sorry, you can't use intent to prove a
14th amendment violation, the 5-4 majority said, and the dissent
said you could. Palmer would do it.

Senator HATCH. Perhaps that is what you are thinking about.
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Mr. WALBERT. No, there is a jury case. I thought it was Adkins,
but it obviously was not if that is a quote from Adkins, but I will
get it for you, Senator, if you would like.

Senator HATCH. Let's both look it up and see What it is.
Excuse me, Senator East. I apologize.
Senator EAST. Let me pursue this tack on this matter of intent.

Now, you suggest that our Oerhaps traditional conventional notions
of intent in criminal law and elsewhere really are not applicable
here, obviously opting out for the idea that an effects test is what
we should be utilizing.

Let me pursue this line of reasoning in test of that theory,
though. Back to the fundamental first principle here of the Consti-
tution-namely, the 15th amendment-which is where all this
begins. Now, as I say, the right of citizens of the United State, to
vote, which I again would assume means the right to register, to
vote, and to have it counted--

Senator HATCH. Senator East, can I interrupt you again?
Senator EAST. Yes.
Senator HATCH. I have to leave.
Senator EAST. All right.
Senator HATCH. Would you close out the.hearing. I apologize to

you, but I have already gotten to the questions I wanted to ask you,
Mr. Walbert, and we appreciate the effort you have taken to be
here. Could you close out the hearing, Senator?

Senator EAST. You are leaving me here to run this whole thing
on my own?

Senator HATCH. I would like you to do it.
Senator EAST. It is a reckless act. [Laughter.]
Senator HATCH. Without objection, I ask unanimous consent that

you continue the hearing and close it out. I am sorry I cannot stay
for the end.

Could I just make one other point? I think-and this is not neces-
sarily meant to pick on you-these hearings are extremely impor-
tant. I don't care which side-you are on either side of these issues.
But we have not been receiving these statements far enough in ad-
vance, and I think that they are important enough that all wit-
nesses, pro or con on this issue, should have their statements in.
We are supposed to have them 3 days in advance, but even if we
could have them by 5 o'clock the evening before, I-would feel good
about it.

I am going to look with a jaundiced eye upon not having these
statements on time in the future because it is hard for us to pre-
pare and ask the most intelligent questions possible to really thor-
oughly exhaust this area. So from this time forward, I hope that all
witnesses will get their statements in 3 days in advance and no
later than 5 o'clock on the day preceding the subcommittee hear-
ing. If we can do that, I think it would help everybody. It helps
Senator Kennedy and Senator Mathias; it certainly helps me and
all of the other members of this subcommittee, and it helps the
other members of the full Judiciary Committee who may want to
participate in these hearings.

With that, I am going to have to excuse myself. Senator, I appre-
ciate your taking care of closing-out this hearing.
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Mr. WALBERT. Senator, I did not "intend" to have my statement
in late.

Senator HATCH. We understand.
Mr. WALBERT. But it did have that "effect."
Senator HATCH. That is why I hesitated. I was going to wait until

you sat down because I did not want to look like I was picking on
you. This has been kind of the rule rather than--

Mr. WALBERT. I had good intentions.
Senator HATCH. I am sure everybody has good intentions, but

these are important hearings, and everybody admits that they are
important. I think they are important enough for people to have
their statements in here so that we can properly prepare. We
would appreciate it.

Thanks, Senator.
Senator EAST. Thank you, Mr. Chairman.
So this is how you eventually get power around here. It is a bat-

tlefield commission. You simply endure long enough and you final-
ly end up getting to chair things. So all of a sudden I am chairman
of a committee of which I am not a member. [Laughter.]

I look upon this newfound power with mixed emotions here.
Mr. WALBERT. How about the 10-minute rule? [Laughter.]
Senator EAST. I am in charge now. [Laughter.]
And there will be no further testimony. I will bar the doors. No

more interlopers here.
On this question of intent and effects, they are interrelated, but

let me focus on this question of intent a bit. You again suggested
you did not think our traditional, conventional understanding of
intention was applicable to this situation, that it was not, again, a
traditional, conventional, criminal law kind of situation.

I appreciate what you are saying and your line of reasoning
there, but let me approach it this way. I would just appreciate get-
ting your reaction to my thinking on it. Again, the 15th amend-
ment is predicated upon the idea that the individual shall have the
right to register to vote, to have it counted, and that cannot be
denied on the basis of race, color, or previous condition of servi-
tude.

Now, to me, the language there is fairly clear, as language goes
in constitutional law. As I noted earlier, in the 15th amendment
and the debate over it, the idea of the right to hold office was re-
jected. All right, so that is the right, the right of the individual to
register, to vote, to have his vote counted without regard to race,
color, or previous condition of servitude. It says nothing now about
the right to hold office. It certainly says nothing about the right for
certain groups to have their proportional representation.

I think it is a simple, elementary, fundamental concept of demo-
cratic political theory ensconced rather specifically in 'the 15th
amendment that each and every one of us has the right to register,
to vote, and to have it counted.

Now, let me just finish my line of reasoning here. If I am correct
on that, and that is my first premise, as a corollary to it, if some-
one intends to deny me as an individual the right to vote because
of any of those things, race, color, previous condition of servitude,
they have violated my right. In other words, in order for me to lose



630

the right, someone has to intend and in fact discriminate against
me based upon those reasons.

You get into this whole question of a change in a district line,
perhaps brought in to broaden the tax base, or perhaps this com-
munity wants to be brought into the community to get certain gov-
ernment services, and in return the city likes it because it means a
better tax base. Yet it would have the effect-not the intent now-
of altering ever so slightly the racial balance or whatever in that
community. That violates the 1965 Voting Rights Act as you would
currently support it.

Mr. WALBERT. I do not think that is what I am saying. You are
saying that, I think.

Senator EAST. Well, I would submit, if intent is no longer what
you are looking at--

Mr. WALBERT. I do not think that is correct.
Senator EAST. If intent is no longer what you are looking at, if

what you are looking-at is the effect, if the effect is to dilute or
alter in any substantive way minority voting strength-mind you,
not even majority, and I would submit majority is covered by this
because each individual is graranteed this. You certainly cannot
have it both ways now. You cannot have this thing simply work to
the advantage of those minorities as defined by the Department of
Justice, whoever is drafting this law.

The-problem is, in the hypothetical I gave, that would very likely
be considered a violation, because the effect is to dilute minority
voting strength and hence a violation of the 1965 Voting Rights
Act.

But to me, the idea of the intent to discriminate based upon race,
color, or previous condition of servitude inheres in the 15th
Amendment. In order to prove intent, I agree, you could look at a
whole range of things, external as well as internal, but as it stands
now, we are not offered by the witnesses any criteria of that kind.
We are simple told, look at the effect, look at the effect, look at the
effect. But if you look at the effect, basically, the effects test is a
proportional representation test.

If any change is made that alters, creates any imbalance as re-
gards what the designated minority now obtains, any alteration of
that that diminishes it, dilutes it, ipso facto, you have a violation. I
submit, as a practical matter in the real world of law and applica-
tion, there are no criteria. There are no criteria except how does it
strike you as the head of the Civil Rights Division in the Justice
Department, and it goes back to my earlier point about rules of law
and the responsibility of the legislative branch to set forth specific
criteria whereby the Justice Department can guide its conduct and
State and local government can act in response to that in some sort
of ordered, rational way.

To me, it is a very fundamental premise of the rule of law that
we are up against here, and simply vague yearnings about desired
results are not the rule of law; that is benevolent authoritarianism.
The standards are vague, undefined, not clear, just large grants of
power given over, and I do not think it is good law.

Frankly, as regards the November elections of 1980, not that that
has to be the sole determining criteria, but I think it did indicate
that there was some desire in this country among the American
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people that perhaps, as regards bureaucratic elitism and judicial
elitism having usurped the legislative process, it was about time
that the Congress tried to reclaim its fundamental policymaking
role in the American system.

I would submit, as one lowly freshman Senator if what we want
is proportional representation, then we ought to amend the Consti-
tution and say so, that racial minorities will be guaranteed x per-
centage, and Ipresume it will mean racial majorities will be guar-
anteed x percentage.

But let us not, because it just is not there, try to strain it out of
the 15th amendment. The 15th amendment, in my judgment, on
any reasonable, rational reading, will not yield up the premise that
racial minorities are guaranteed effects or proportional representa-
tion.

It seems to me that however honorable the intentions of those
who speak otherwise, as a matter of good constitutional law, let's
look at that proposition and see if that is what we want. Is that
good, sound, democratic political theory? If so, let's amend the Con-stitution and put it in. Perhaps it would foster racial harmony in
this country. If so, I give it a plus and I would support it.

My own estimate is, and again, I have made the point several
times in here, that I think it would violate the fundamental prem-
ise of democratic political theory, the Madisonian idea of trying to
build consensus out of coalitions of groups.

I am going to give you a chance to respond here in a moment,
but why confine this to racial groups? Why not do it with sexes?
Why not do it on religious groupings? For example, you could show
that in a given Catholic area, no Protestant had ever been elected;
ipso facto evidence, Catholics bigoted against Protestants, or vice
versa, or people of the Jewish faith versus people of the Christian
faith. I mean, the thing has endless ramifications.

What it brings you back to, in every case, is this ideal of propor-
tional representation-religious, ethnic, racial, sex, ad infinitum.
And to me, it has nothing to do with that fundamental tenet of
democratic political theory, Madison's idea that in the great melt-
ing pot, the challenge will be to build consensus, to pull it together,
and no one can be guaranteed that their religion or their race or
their sex or their political party or whatever it might be will be
guaranteed their proportion of the State legislature or the U.S.
Congress. Why hold the line at race?

In North Carolina, for example, we have a three-to-one Demo-
crat-over-Republican registration. That is not reflected in the State
legislature. Are people of North Carolina prejudiced against Repub-
licans? We do not know. Some of them are able to cross the line
from time to time.

But that would be an effects test, wouldn't it? Is it right to dis-
criminate against a person because of party affiliation? I do not
think it is a frivolous question because you open up this Pandora's
box. You say that race ought to be privileged. I say religion, then,
maybe; sex, maybe; political party, maybe; physically handicapped,
maybe. I do not know.

But at some point, I think, in democratic political theory, you
have to say. We just can't do that, ladies and gentlemen. We
cannot guarantee the right to hold office. We cannot guarantee
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quotas and proportions. But what we can guarantee you this: the
unfettered right to participate in the political process, to express
your views unintimidated, to register and to vote and to have it
counted.

I think if you put that propostion to the American people, they
would buy it. But if you got into this whole question of proportional
representation, as those of you who are up here talking about what
I think in effect is proportional representation, I think they would
vote it down overwhelmingly, if they understood it. I do not think
the House of Representatives would have sent over that bill, as
Henry Hyde indicated the other day, if they had understood it.

I do feel, in the Senate, if we can get our 100 brethren to focus
on this thing long enough and get them to understand the nation-
wide implications of it, they will turn it down or they will ask for
major changes in.it: intent as opposed to effects, reasonable bail-
outs, and so on and so forth. That is what we are fighting over.

I respect your point -of view, and you say it well, and obviously
you are an incredibly literate and articulate person on this matter.

I have packed a lot in here, but let me ask you. where do you
think is the fundamental error in my analysis here, beginning with
the 15th amendment? Do I misread the 15th amendment? Do I mis-
read what you are trying to do?

Mr. WALBERT. Yes, Senator, you do misconstrue the 15th amend-
ment and what I am representing.

First of all, when the constitutional convention, rather than the
Congress, voted down that proposal on the 15th amendment about
holding office, they did that because they considered it too narrow,
not too broad. Therefore, what was embodied in that particular
proposal for the 15th amendment was considered to be embodied in
the ultimate 15th amendment that was adopted.

When they talked about the right to hold office, they meant that
something more than just the right to walk into the ballot box and
cast your ballot was included in the 15th amendment.

Senator EAST. What evidence do you have that, under the 15th
amendment, they did mean or could have meant more than that,
or we could reasonably expect to guarantee it as a practical matter
in American politics?

Mr. WALBERT. Senator, your predecessor--
Senator EAST. You are saying it means more than that. What

does it mean? What does it guarantee beyond the right to freely
participate and to register and to vote and to have it counted?
What do you think it means beyond that? What could it practically
mean that you would embrace? Results, effects, proportional repre-
sentation? I mean, I am curious.

Mr. WALBERT. I think that it does. As the Senator says, the right
to freely and equally participate is certainly embodied in it, and
that is part of what we are talking about today.

Senator EAST. Yes, but again, that does not guarantee results
now.

Mr. WALBERT. No, it does not. Most assuredly, I would not sug-
gest that we are talking about guaranteeing results. I would agree
with you there, and I do not think we are talking about proportion-
al representation, and I would disavow any relationship with pro-
portional representationalists. I do not support that.
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Senator EAST. But that is the problem that Senator Hatch and
the others and I are having, that in effect that is what we are
going to have, proportional representation. We are going to have
the Rome case, and we are getting it in North Carolina. They have
got us in such a convoluted state down there in terms of our elec-
toral process, and fundamentally what they are saying is there has
to be proportional representation.

Mr. WALBERT. You need a good election lawyer down there, Sena-
tor East.

Senator EAST. Well, what we need is a good law that makes it
clear to the Justice Department what they can and cannot do, be-
cause right now we are at the mercy of faceless bureaucrats in the
Justice Department, bless their hearts, doing their best, but they
have no standards[ no criteria; it is just, "Hey guys, how does it
strike you this morning?" It is sort of vague humanitarian yearn-
ings that have become the standard for the rule of law. However
honorable those intentions, and that is always the tact of the bene-
volent dictator, I want some standards, I want some criteria, and
that is what we are not getting.

Mr. WALBERT. All right.
Senator EAST. We are just getting vague yearnings for something

here of this ideal system of voting justice, which I submit is propor-
tional representation. That is the path you are leading us down.

Mr. WALBERT. I think, Senator, you put your finger on a point
very well when you keep talking about not wanting to disrupt the
harmony, racial harmony, of North Carolina or somewhere byhaving district elections. I think harmony is an interesting point
here, because if you go into a commmunity, and let's say you find
that the political process is completely segregated like it might
have been in 1960-let's say that there is no interaction among
blacks and whites. Let's say that you have a situation where black
people in a North Carolina town have no access to the political
process in terms of the decisionmakers, in terms of who is running
for office, and in terms of support groups, and so on. Then you do
not have equal access to the political process as White v. Regester
meant it.

In those towns in North Carolina where you no longer have the
vestiages of segregation, where you have the harmony that the
Senator is speaking of, you cannot prevail in one of these cases. If
you have this harmonious, integrated relationship, you would have
no problems, and the fact that blacks may not have been elected is
completely irrelevant.

Senator EAST. Who would make that determination? You are
saying the standard could be harmonious racial relationships as de-
fined by whom? Well, I presume the gentleman in charge of the
Civil Rights Division of the Justice Department.

Mr. WALBERT. They have no authority over section 2 whatsoever
in the Justice Department. What we are talking about today, I
thought, was section 2. The Justice Department has no role in it,
has no interpretive power. They certainly never file lawsuits under
it, although I suppose they should.

Senator EAST. Well, as regards their preclearance requirements,
that is exactly what they are-doing in North Carolina, are they
not?
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Mr. WALBERT. Section 2 has no preclearance requirements.
Senator EAST. They are telling us that we cannot have this par-

ticular approach in this particular legislative district because it is
diluting potentially, they say, black voting strength. It is the re-
sults test, I think these things are interrelated.

Mr. WALBERT. Well, section 2, of course, does not have any of
those problems, thank goodness, because there is no preclearance,
there is no role for the Justice Department, and the Supreme Court
will ultimately determine what the standards are, and the Justice
Department, I think, is 0 for 12 before the Supreme Court, so you
do not need to worry about them.

Senator EAST. But on the preclearance of determining whether a
given voting change is of discriminatory character, that is what
they are doing, are they not?

Mr. WALBERT. Not under section 2 because there is no such thing
as preclearance under section 2. It does not exist.

Senator EAST. Well, the whole concept in terms of preclearance,
which is where the issue arises extensively, is that you go to the
Justice Department to get the affected jurisdiction cleared that this
change in the election law process is not discriminatory in charac-
ter. Is that correct?

Mr. WALBERT. I do not know.
Senator EAST. Well, you do.
Mr. WALBERT. Section 2 is what I know, the constitutional litiga-

tion.
Senator EAST. Well, all right. We are back to your specialty now,so we will go ahead with that. But I am submitting that under pre-

clearance the issue arises, too, because you are trying to determine
whether that particular change in the State election law, as we
were noting earlier in Mr. Suitts' testimony-they tell us in North
Carolina that our change in the Constitution forbids you, in redis-
tricting, to split counties, that the effect is to dilute minority voting
strength. There was never the understanding or the correlation;
simply a marginal corollary point spun out of it.

The idea was, to protest the integrity of counties, you put them
in various districts. Trying not to split counties as the basic unit of
State government seemed to make sense. It had nothing to do with
racial discrimination.

The Justice Department said, Hey, the effect is, as we see it, pos-
sibly to cause dilution of minority voting strength, and it is an ef-
fects test under preclearance.

Mr. WALBERT. Were they right?
Senator EAST. Well, do you know what our choices are?
Mr. WALRERT. What?
Senator EAST. To fight it in the courts or to call the legislature

back into special session. It is a nonchoice. We are trying to get on
with the election process, so the legislature is back in special ses-
sion, trying to unscramble this thing, keeping their fingers crossed
that the young lawyers in the Civil Rights Dision of the Justice
Department will find it OK. So our people are coming up, cup in
hand, to see if these young gents think it is fine. We in the Con-
gress have not given them any guidance.

Mr. WALBERT. I am not one to endorse the Justice Department's
behavior under section 5. You will not find me doing that, Senator.
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Senator EAST. All right, but these things are interrelated because
preclearance, then, in this case, depends on what is the intent of
the legislature of North Carolina? They concluded it must have
been to discriminate. In other words, they put it in a fascinating
way. They said, "We see no evidence that it was not done for pur-
poses of discrimination." That really puts you in a bind. How do
you prove that crazy negative?

And so, as a practical matter, what you have to do is what our
legislature is doing. You go back into special session, you come up

...... Ao the Justice Department, and you say, "Gentlemen, what would
satisfy you?," and they say, "Well, let's see. Ah, we like this and
this and this, or whatever." And so you go back and you try to
draw it to conform to their way.

Not surprisingly, this is not very popular in North Carolina. I
think the problem is-not because anyone wants to discriminate on
the basis of race, because people understand that it does not have
anything to do with discrimination based upon race.

Mr. WALBERT. It is strange, though, Senator, that among black
people in North Carolina, it is very popular.

Senator EAST. Well, it could be.
Mr. WALBERT. There seems to be a different perception there.
Senator EAST. What evidence do you have that that is so? I

would submit that in North Carolina, unless there are certain
black political figures who want guaranteed results, and perhaps
there are-we have got Republicans in our State. You know, often
some-of these things work against us in the State legislature,
which' is Democratically dominated, and often we could possibly go
in and prove that this was done for the purpose of possibly altering
the chance of Republican victory. I mean, there is no end to this.

Again, you could get into sex, you could get into religion. You
open up Pandora's box here. It is not strictly a racial problem.

Mr. WALBERT. Aren't we safe, though, Senator, because the Civil
War was fought solely over the race issue, and the 13th, 14th, and
15th amendments deal with race, not Republicans, not Democrats,
not sex, nothin else but race.

Senator EAST. But they all come out of the same period. Often
the discrimination based upon party in the South goes back to the
same period, the hostility to the Republican party. And the whole
question of discrimination against women based upon sex, is this
not a part of it, too?

Mr. WALBERT. But as the Senator points out, we must stick with
a principled interpretation of the Constitution, and where only race
and color are mentioned in the 15th amendment, you are getting
on pretty thin grounds to say that you could pass--

Senator EAST. That is right. That is why I say I think what they
are talking about is to make sure that the right to register and to
vote and to have it counted based upon race, color, or previous con-
dition of servitude will not be denied. I think we ought to look at-
that in that spirit.

Mr. WALBERT. Senator, you notice the word "intent" is not in the
15th amendment.

Senator EAST. Well, I think it is clear,-as I was noting, that the
right to vote, to register, to vote, and to have it counted, that the
intent is required that when of a State legislature or any subdivi-
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sion thereof makes a change in the election laws, in order to show
that it violated the spirit and the letter of the 15th amendment,
you would have to show some degree of intent to discriminate
based upon those grounds. But you do not. You are just saying ef-
fects.

Actually, the effect could be brought about not by the intent to
discriminate but simply because, for example, you brought in a
subdivision to increase the tax base and to expand the opportunity
for city services. That is not uncommon. It had nothing to do with
race, but yet the conclusion is the change was made for purposes of
discriminating based upon race.

I think you need some criteria for saying, the reason the city
council did that, or the State legislature did that, is palpably, clear-
ly, the motivation is what?; it is racial. That is the letter and the
spirit and the meaning of the 15th amendment.

I think you are making a jump here that the Constitution cannot
bear, that the 15th amendment does not yield up. You are going to
effects, which is going to mean proportional representation.

Mr.-WALBERT. I just did not want to engraft intent into the 15th
amendment when I do not read it there.

Senator EAST. Pardon?
Mr. WALBERT. I do not want to see intent engrafted into the 15th

amendment when I do not read it there. When I read the amend-
ment, I do not see the word there.

Senator EAST. Well, I think that by "intent" I mean some demon-
strated evidence, some specific criteria, that the purpose of doing
what was done was to discriminate based upon race, color, or previ-
ous condition of servitude, and it affected directly the right to vote,
to register, to vote, to have it counted, and to participate in the po-
litical process, but again, not effects, not results; above all, not pro-
portional representation.

Well, we have probably exhausted that one. I appreciate your
coming, and I shall cease and desist. If there are no further pro-
ceedings, and I gather there are none, we shall stand adjourned.

Mr. WALBERT. Thank you, Senator.
Senator EAST. Thank you.
[The prepared statement of David F. Walbert follows:]
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PREPARED STATMENT OF DAVID F. k.m

Good morning, Mr. Chairman and members of the Subcommittee.

I am David Walbert from Atlanta, Georgia. I am formerly an

assistant professor of law at Emory University where I primarily

taught constitutional and election law. I have resided and

practiced law in Georgia for most of the past eight years and

have specialized over the years in voting rights and election

litigation.

I would like to thank the Subcommittee for inviting me to

testify before you, and I hope I can offer some useful comments

on the " purpose or intent " issue that has cropped up in the

constitutional and election litigation in the past few years. At

the outset let me say that I am firmly opposed to the newly

created intent requirement that has been injected into the

law for the first time in our Nation's history.I am opposed.

to this development not only because it contradicts our his-

torical legal traditions but also because of the practical

consequences of the new doctrine.

By way of background, I should first point out that the re-

quirement of purpose and intent traditionally has had no

place whatsoever in our legal system. Since 1790, the Supreme

Court has repeatedly refused to consider the intent and motive

that lay behind the adoption or retention of a particular or

legislative scheme. The constitutionality of official action

has always hinged on the impact, not its motivating purposes.

That was the rule set down in the landmark opinion of Chief

Justice Marshall in the 1810 decision, Fletcher v. Peck, 6 Cranch

87, 130 (1810). That position was reiterated by our Supreme

-_Court on many occasions--in the nearly two centuries that

followed, and was most recently restated in Palmer v. Thompson,

403 U.S. 217 (1971)L.

* . In the voting area in particular, there had never

been any dispute that the discriminatory effect was enough in

its own right to raise a constitutional question. Justice Black

stated what he felt was a self-evident constitutional rule in

his opinion in the 1946 decision in Colgrove v. Gre.., 326 U.S.
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549, 572 (1946). In Justice Black's words, the Supreme Court

has a "duty to invalidate (a] state law* where discrimination

results from either "negligence or a willful effort to deprive

some citizens of an effective vote." Even the most conservative

wing of the Supreme Court that dissented in the historic Baker

v. Carr, 369 U.S. 186 (1962) reapportionment case agreed that

the constituti--nality of a statute was tested by its consequences,

not by the intent that may have motived the adoption of the statute.

Justice Frankfurter stated that it "is settled that whatever

(constitutional] consequences may derive from a discrimination

worked by a state statute must be the same as if the same

discrimination were written into the State's fundamental law."

Id. at 325-26. Thus, where a statute "wdrks" some form of

discrimination--i.e., where it had the effect of discriminating

in actual implementation--its constitutionality was tested by

these consequences, and not by some underlying motivations that

may have been expressed on the face of the statute or otherwise.

A "purpose or effect" type of standard was reiterated subsequently

-by the Supreme Court and lower federal courts, and by the Suprer

Court at least as recently as 1973 in the case of White v. Regester,

412 U.S..755 (1973). In that case, the Supreme Court unanimously

struck down certain countywide elections that had the effect of

discriminating against blacks and Hispanics in the State of Texas.

The district court and.the.Supreme Court found those elections to

be unconstitutional, notwithstanding the complete absence of any

evidence whatsoever of an intent to discriminate in either the

adoption or maintenance of the countywide election scheme.

The historic American principle that the Constitution*"

of the United States was concerned with effects and consequences,

and not motivations, first began to change in 1976 with 
the b

Supreme Court's decision in Washington v. Davis, 426 U.S. 229

(1976), an employment discrimination case involving Washington,

D.C. For the first time, the Supreme Court held that intent to

discriminate was necessary in maintaining a Fourteenth Amendment
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equal protection challenge. Then in the 1980 decision in City

of Mobile v. Bolden, 446 U.S. 55 (1980), a number of the Justices

of the United States Supreme Court imposed the newly created intent

standard in the area of election litigation.

Concerning today's problem, the most disturbing

aspect of the Mobile decision in the plurality's construction of

S2 of the Voting Rights Act. The plurality concluded that S2 of

the Act reached only a narrow class of cases, and that a plaintiff

could not ever prevail unless he or she proved that the discrimina-

tory practice was actually motivated, in its adoption or retention,

by an invidious racist intent to discriminate. This interpretation

of S2 was without any support in history or logic.

I believe that interpretation of section 2 was erroneous.

I have recently filed a brief in the Supreme Court in the case of

Rogers v. Lodge, in which I have set forth the arguments on this point.

I believe you have also been presented with an amicus brief in that

case as well as the amicus brief filed by the United States of America

when the case was pending in the fifth circuit. Both these amicus

briefs make the same argument, so, with the Subcommittee's permission-__

I would like to make my brief a part of the record of this hearing.

Although I do not propose to describe the reasons for my view in detail

in this statement, I would be happy to answer any questions the Sub-

committee members may have about the arguments.

I should say that my views on what had to be proved before

Mobile are borne out, to my way of thinking, by my actual experiences

in litigating voting discrimination cases over the past eight years.

By my count, I filed approximately ten cases in Georgia during this

eriod, as well as one case in Alabama, not counting four cases in which

I was co-counsel with others. I would like to share my experiences in

those cases with the Subcommittee, because I believe that experience

is directly relevant in assessing the proposed amendment to section 2.

Overall, I would like to make several principal points, and

I will try to illustrate them with specific discussions of some of the

cases. First, there was never any notion, either one expressed by any

court orby any of the defendants' counsel, that we had to prove

discriminatory intent. Second, these were all arduous cases because

N
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notwithstanding the absence of any requirement of intent, what we did

have to prove was not easy. We were required to prove essentially

that the electoral system in the particular county or city, taken in

the.:totality of circumstances, shut minority voters out of a fair

opportunity to participate--that is important, there was never any

aspect to our claims of any guarantee of a particular result (much less

a result of proportional representation); it was opportunity. And if

any of the Subcommittee members would actually go and look at some of

these places, they would see that it is really pretty irrelevant to

talk about claims of proportional representation; just as it is also

pretty irrelevant to talk about any realistic opportunity within the

existing electoral system because black voters had always been shut out,

pure and:siu4le: Bven thoughithe proof-Vas arduous, it was at "'-

least possible in those places that really fit that description; in

contrast, the intent test of Mobile is not only well-nigh impossible

unless there are very fortuitous circumstances, but it also goes after

a fact that I think has very little relevance in considering whether

a particular system is discriminating today.

A third factor is that it was clear the standard would not

be met in very many places, so the fears I have heard expressed about

an all-out assault on election systems everywhere do not seem to have

-any foundation in fact or experience.

In contrast, I have learned soe lessons since Mobile too.

One lesson I have learned is not to file a dilution suit without smoking

gun evidence, and in fact I have not filed a dilution case since Mobile.

Lodge v. Buxton does not weaken that severe lesson, and I will be happy

Eb discuss with the Subcommittee my reaso.d for thinking so.

The starting point for the position I take is that the most

fundamental right we have is the right to vote. It holds our

entire system of government together, and maybe more importantly,

it provides the very legitimacy upon which the government is

founded. Where the election mechanisms themselves are funda-

mentally unfair and operate to discriminate on the basis of

race, the government does.not have the legitimate claim to govern

under our democratic principles. Whether these discriminatory
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practices have been adopted or retained with the specific intent

to discriminate, or whether they are the results of negligence,

political self-protection, ignorance, or whatever other reason

there might be, is simply irrelevant.

The very basis of the United States, and our sole

claim to historical significance, is the promise that our govern-

ment will affirmatively seek to maintain a true democracy on

behalf of ail citizens. We live on the promise that we will

make our government open to all people, and not that we will

allow the callous exclusion of people who may be powerless to

come in because the electoral system operates to keep them out.

[Whereupon, at 12:41 p.m. the subcommittee recessed, to recon-
vene at the call of the Chair.]
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U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,

COMMITTEE ON THE JUDICIARY
Washington, D.C.

The subcommittee met, pursuant to recess, at 1:40 p.m., in room
2228, Dirksen Senate Office Building, Senator Orrin G. Hatch
(chairman of the subcommittee) presiding.

Present: Senators Thurmond, Metzenbaum, and East.
Staff present: Stephen Markman, chief counsel; William Lucius,

counsel; Dennis Shedd, counsel; Claire Greif, clerk; and Prof. Lau-
rens Walker.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION
Senator HATCH. Ladies and gentlemen, this marks the 4th day of

hearings by the Subcommittee on the Constitution on the Voting
Rights Act. The subject of today's hearings will be section 2 of the
Voting Rights Act, although it is fair to say that this has also been
the focus of discussion of the first 3 days of hearings as well. I am
confident that we will be exploring the proposed "bailout" provi-
sions of the House legislation as well as other provisions of existing
law in substantially greater detail during future hearing days.

There has been a great deal of discussion during the first 3 days
of hearings about what the Supreme Court and other Federal
courts have had to say about the intent/effect issue in the past. We
have debated White v. Regester, Arlington Heights, Washington v.
Davis, Feeney v. Massachusetts, Mobile v. Bolden, and other cases.
Far more than most hearings, even Judiciary Committee hearings,
we have devoted time to trying to understand and distinguish these
cases.

We have explored these decisions primarily as I see it in order to
determine the extent to which the Mobile decision reflected a de-
parture in the existing law. In my view and in the view of a
number of our witnesses, including the Attorney General of the
United States, the Mobile decision restated previous law. This was
the view, of course, of the Supreme Court as well and that is a
pretty good authority. According to this view, intent or purpose has
always been an indispensable element of 15th amendment discrimi-
nation just as it has always been an indispensable element of 14th
amendment equal protection violations.

(643)
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Other witnesses and some of my colleagues on this committee see
Mobile as a reversal of existing law. By this view, courts prior to
Mobile identified constitutional civil rights violations on the basis
of some effects or results test.

What most witnesses do seem to agree upon is that the Mobile
decision is the present law. Whether or not to overturn this law as
well as whether or not such a constitutional ruling can be over-
turned by a simple statute are the basic issues involved in the
Voting Rights Act debate.

While I believe that these hearings thus far have proven ex-
tremely informative and that they insure the development of a
thoroughgoing record on section 2, I would hope that today's and
Thursday s hearings would begin to focus more upon the substan-
tive merit or lack of merit of the proposed results test.

As far as the state of the law prior to Mobile, I believe that most
members of this committee are familiar with the arguments that
have been suggested during these hearings. I would hope that my
colleagues as well as interested members of the public and the
media might make some effort to disclose the major court decisions
that have been discussed here in order to make up their own
minds.

I believe, however, that we do a disservice to this debate, what-
ever one's perspective on the issues, if we lose sight of the forest
for the trees. From my own perspective I would oppose the results
test and I would oppose overturning the Mobile decision, whatever
the state of the law 5, 10, or 50 years ago. I would guess that propo-
nents of the results test would feel similarly.

Several of the issues or questions that I would hope to explore in
some detail over the next 2 days of hearings are: What precisely is
the results test? How does it differ from the effects test in section 5
of the Voting Rights Act? How does a court identify violations of
the resultti test? How does a community know when it is in viola-
tion of this so-called results test? What is the impact of the so-
called objective factors of discrimination discussed in the House
report?

With respect to the overriding issue here, the issue of proportion-
al representation by race, I would hope that we could explore both
problem, of definition and of substance. How is it that there can be
such a fundamental difference on the issue of proportional repre-
sentation? To restate the issue, does the results test inevitably
move us in the direction of reevaluating election laws and proce-
dures on the basis of whether or not such laws and procedures
move us in the direction of proportional representation?

The issue is not whether or not pure proportional representation
will be achieved overnight. It is whether or not future courts and
future Justice Departments will look into the proportional repre-
sentation as the standard against which all electoral and voting
practices are assessed. If such a practice does not at least move a
urisdiction in the direction of proportional representation, I be-
ieve that it will be constitutionally and legally suspect.

During the debate on this subject, I hope that we would all bear
in mind that the burden of proof is upon those who propose to
change the current law. The burden is upon such individuals to
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demonstrate that their proposed alterations in the law would rep-
resent improvements in the law.

Ladies and gentlemen, I do look forward to each of our witnesses
today and I would anticipate that each of them would assist the
committee in trying to understand more thoroughly the impact of
the proposed new section 2 standard.

I might mention that I personally am a strong supporter of civil
rights and I believe that we should do everything in our power to
see that the civil rights laws are enforced in this country because
there is no reason for anybody's civil rights to be violated, and cer-
tainly there is no reason for any violation of constitutional civil
rights. However, this issue on section 2, as well as some other
issues in this matter, is one of the most important constitutional
issues of our time. Unfortunately, I don't think it is being ex-
plained except in this committee, and I encourage those who are
interested and those who have the obligation to explain it to ex-
plain both sides of this issue and not just one side.

I notice that Senator Metzenbaum is here and we will turn to
Senator Metzenbaum.

OPENING STATEMENT OF HON. HOWARD METZENBAUM, A U.S.
SENATOR FROM THE STATE OF OHIO

Senator MErZENBAUM. Thank you, Mr. Chairman. I would like to
commend you for moving the hearings forward. I know that you
have been very diligent in giving those who wish to be heard an
opportunity to be heard, and for that I certainly have nothing but
great words of praise.

Senator HATCH. Thank you, Senator.
Senator METZENBAUM. I also recognize that well-intentioned

people can come to a different conclusion with respect to the issue
of intent or the results test, and I am also aware of the fact that
nobody as such is against civil rights. It is a question of what the
bottom line is and how you come out.

I believe, Mr. Chairman, that the overriding concern that many
of us have, at least this Senator has, is that this very, very impor-
tant issue although fully heard, fully discussed before the hear-
ings-fair hearings and plenty of them-may take us down a road
to the point where we have to legislate under the pressure of a
time limitation.

As I have mentioned to you personally before, so this is not a
new question, does the chairman have any idea as to when the sub-
committee might be acting on this particular matter so that it
could be before the full committee for an adequate period of time,
to provide the entire committee an opportunity to act on it and so
it will have adequate time on the floor of the Senate? As you well
know, around here time flies very rapidly.

Senator HATCH. The last day of hearings will be on the 25th of
this month so I am hopeful that shortly before or shortly after the
end of this month we will hold a subcommittee markup on this bill,
I presume that it would take us a little more time after that and
then it would come to the full Judiciary Committee. I am hopeful
that before the end of March this matter will be marked up in both
this committee and the full committee.
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Senator MgTZENBAUM. I thank the Chair.
Senator HATCH. I can't guarantee that, I am just saying that is

my goal.
Senator METZENBAUM. Well, as I said to you, I think reasonable

people can come to different conclusions on this subject. I think all
of us agree that we ought to move it forward as soon as possible,
and I think the administration feels the same way. I know we on
the minority side are prepared to work with you to expedite the
process.

Senator HATCH. Well, I think we are trying to do that. We will
need some time to prepare the committee report on this matter. It
is not simple, as you so well have articulated, but I intend to ac-
complish it as expeditiously as we can without failing to do the
thorough job that needs to be done.

Senator MErZENBAUM. Might I suggest to the Chair that the staff
might start to think about and start work on the preparation of the
report because I don't think there are going to be any shocking de-
velopments between now and the time that we actually vote on it. I
would urge that the staff be so instructed, including the minority
staff, because I don't know what the votes will be in- the subcom-
mittee. I haven't counted them, but I have my own opinion.

Senator HATCH. Yes. One of the problems that we are faced with
in preparing a report, and one of the problems we are trying to
face here in this subcommittee in these 9 days of hearings, is that
they hardly looked at section 2 in the House, yet almost everybody
here has admitted that section 2 is the most important issue to be
considered. I find it somewhat astonishing that since everyone here
admits that section 2 is the real issue and that it is a very real im-
portant constitutional issue, that they spent little, if any, time on
that particular issue in the House. For that reason we will have to
listen to the rest of these witnesses. I suspect by the 25th we will
have concluded our last hearing; at least I hope so.

We do have some complications there. As you know, if the Wil-
liams matter comes up on the 23d as is anticipated, they have
asked that we hold no hearings during that period of time. If that
happens, we may have to postpone the last hearing until after the
Williams matter is disposed of. I still think we may have time in
the morning to hold the hearing on the 25th or those hearings that
would conflict with the Williams schedule. We will see what we
can do to keep this series of hearings on a nice steady course. I am
determined to do that.

I believe in an extension of this bill. The question is, as we have
been debating here, in what form should that extension take place?
If I had my way, it would be a simple extension of the present law,
which everybody until 2 or 3 months ago indicated was a perfectly
fine law, one that worked well, and probably was and is the most
important Civil Rights Act ever enacted.

Be that as it may, we have had a legitimate and productive
public debate on this issue. I think that is what is taking place
here, and I think it is good for everybody concerned.

Senator MrrzENBAUM. If we find that the Williams debate is
going tt, interfere, I would respectfully suggest to the Chair that we
meet early in the morning. I would say to the Chair that, if he so



647

decides, I would pledge to him that I would make every possible
effort to be here at whatever time he schedules the hearings.

Senator HATCH. Well, we certainly appreciate our distinguished
Senator from Ohio's position on that. I am grateful to you for
bringing these matters up. We will certainly continue to try to
push this along. We realize there is a time constraint and I person-
ally don't want to approach that time constraint. It may take
longer than March because of reports and conflicts, but I think
that we will have this done expeditiously.

Are there any other Senators here?
[No response.]
Senator HATCH. Our first witness then will be Dr. John Bunzel, a

senior fellow at the Hoover Institution at Stanford University in
California. Dr. Bunzel is the former dean of San Jose State Univer-
sity in California and has written extensively on civil rights, includ-
ing the Voting Rights Act. I might add that he has written extensive-
ly on what he calls the egalitarian revolution.

Dr. Bunzel has been an active Democrat most of his life, I under-
stand, and in spite of that, Dr. Bunzel, I as a Republican, welcome
you to this committee. We are very happy to have you here. You
have been an eloquent witness on matters in the past. We will very
strongly look forward to your testimony here today.

STATEMENT OF PROF. JOHN BUNZEL, THE HOOVER
INSTITUTION, STANFORD UNIVERSITY

Mr. BUNZEL. I thank-the Chairman very much. I would only
make two corrections to his generous comments. I was not the dean
at San Jose State. Some wished I had been. I was the president.

Senator HATCH. That is what I thought. My staff wrote down"dean" but, as I recall from a prior session, you were the president.
Mr. BUNZEL. Some feel that the jobs are really interchangeable.
Senator HATCH. I am just very happy that San Jose State is still

active and strong.
Mr. BUNZEL. Yes. We have had a very good football season.

Thank you very much, Senator. [Laughter.]
The other point I would like to make is that while I have partici-

pated as an administrator and as one who has sought to reflect on
my experiences, and have also written somewhat on matters of
equality, I have only recently become interested and begun to write
on the Voting Rights Act.

I should point out to both you and Senator Metzenbaum and
others that I am not a lawyer so I am going to be looking at forests
rather than trees.

Senator HATCH. Right. We appreciate that.
Mr. BUNZEL. I deal with lawyers. I have dealt with them for a

long time but I know you have also had people here who know the
intricacies of the law and you will have other witnesses.

You mentioned the fact that--
Senator HATCH. Dr. Bunzel, what we are going to do here is have

what is called a 10-minute rule. We would like all witnesses to
summarize their testimony. Your full written testimony will be
placed in the record at the conclusion of your oral remarks.
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Again, I am encouraging witnesses to get their statements in by
5 the night before. That is cutting 2 days off the committee require-
ment. However, in the future, just so everybody understands, I
don't know if we are going to allow a witness to testify who doesn't
get his statement in by at least by 5 the evening before because we
just can't make it otherwise. If this issue is this important, we
want the statements in so the full committee can analyze them.
This applies to all witnesses.

When Ms. Greif presses this button, the green light comes on.
You have 10 minutes. When the yellow light comes on, you have 1
minute. The red light means you should stop and let us ask you
some questions.

Senator METZENBAUM. If you are 1 minute over the place ex-
plodes. [Laughter.]

Senator HATCH. Well, Senator Metzenbaum explodes. That is the
problem. [Laughter.]

Or should I say Senator Kennedy does, after yesterday.
Mr. BUNZEL. Well, I will look for the fireworks. I am looking for-

ward to it.
You mentioned the fact, Mr. Chairman, that I was a Democrat

and have been most of my adult life. I must say that one of the
reasons that I have come before this committee is that a number of
my colleagues and friends in the Democratic Party and in the civil
rights movement, with which I was most active before I became a
university administrator and had to become neutral on these mat-
ters, have taken what I have considered to be a very unfortunate
position with regard to my coming here or some of the things that

hope to say.
Senator HATCH. What do you mean by that?
Mr. BUNZEL. Well, I mean that it has been suggested to me thit

this particular bill, the Voting Rights Act as it has come out of the
House-and now I am quoting a friend of mine-"is our turf and
that you really should be with us on this and stop throwing up dust
in terms of other kinds of considerations."

"Did you know," I was told, "this bill passed through the House
overwhelmingly?" And I said, "Yes, I did." -

Senator HATCH. The House does a lot of that, you know. They
throw insufficiently researchedbills over here and expect us to do
the cleanup.

Mr. BUNZEL. Well, I have since discovered that there really
hasn't been a serious page of discussion and analysis of section
for example.

Senator HATCH. That's right.
Mr. BUNZEL. That disturbs me because one of the propositions

which I hold dear-and it is a point which Senator Metzenbaum
made for many of us who belong to his party-is that one can have
many differences of opinion about matters having to do, say, in this
case with the Voting Rights Act and have some concerns about lan-
guage that has been added and in no sense diminish one's commit-
ment to civil rights.

Senator HATCH. That is right.
Mr. BUNZEL. When I was an administrator I found myself, for ex-

ample, very supportive of affirmative action in terms of its original
goals and its purposes, but as it developed I became very discour-
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aged by the notion that we were moving, without any legislative
intent, support, or language in the Civil Rights Act, to a proposi-
tion that was transforming equality of opportunity into something
that became equality of results.

I also discovered firsthand experiences which led me to believe
that people now, having defined discrimination by some numbers
standard, were saying in effect what we need to do now when we
are looking, say, for faculty is not to find the best qualified person
but to give preferential treatment on the basis of race or sex and
that we should, in fact, as many members on the departments on
the faculty believe, set aside certain positions for those based in
terms of one group or another.

I find that whole argument repugnant. It goes back to my earli-
est days when my values of civil rights were honed by members of
the Democratic Party and others-I think of Hubert Humphrey
among a long line of people.

I take very seriously the general ethic that individuals should be
treated as individuals irrespective of their origins, sex, and back-
ground. I find very difficult, therefore, part of what I see now as a
trend in the Voting Rights Act which would tend to raise questions
about whether or not we are moving more in the direction of
making race and politics so mixed that the results will become
more important, particularly if this leads to block voting or if this
leads to competition that is no longer to be open between white
and black candidates. I find this very difficult, and I am sympathet-
ic to the "intent-effects" distinction that has been drawn by the Su-
preme Court Indeed, the Bolden case is one which I find of para-
mount importance, again in terms of my own values, and which I
would-hope this committee would be able to support and to 4oi ad.
_-I want to say, Mr. Chairman, that there are so many difficulties
with respect to the bill that came out of the House that it seems
perhaps useful to state some of those problems by asking the com-
mittee, perhaps for the umpteenth time, if it would address some of
the questions which seem to me to be necessary to raise.

I would like to know, because I can't find it clearly stated, what
the defining principle in the Voting Rights Act would be that
would clearly establish when the opportunity of blacks and His-
panics to register and to vote has been reduced.

"Can the value of a person's vote be diluted without a standard
of reference as to what a full vote should be worth?" I am quoting
Justice Frankfurter in Baker v. Carr.

If the voting strength of black citizens is to be protected against
dilution, will there be some specification in the act of what full
strength means?

.. A different kind of question but very much related to this is, if
blacks are mostly Democrats in, say, a predominantly Republican
county, is their vote to be considered diluted when a black candi-
date loses-,_ even when it is agreed by everyone that race had noth-
ing to do with it?

Is it the intention of Congress that the Voting Rights Act should
now carry the message that at-large voting deprives blacks or His-
panics of a voice in the electoral process?

93-758 0 - 83 -- 42
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Under what conditions and for what kinds of reasons should dis-
trict lines be drawn that will insure that black candidates will not
face competition from white competitors?

If a city believes that it would benefit economically from expan-
sion, and if it passes an annexation ordinance in which racial con-
siderations played no part, does the fact that there was a propor-
tionate drop in the black population provide prima facie evidence
of discriminatory impact? Does even a small reduction justify the
imposition of ward voting?

Is the original commitment of the Voting Rights Act to a nondis-
criminatory electoral process now to be changed to a standard
which implies-a commitment to maximum legislative seats held by
blacks?

There are many other kinds of questions. These to me are by no
means definitive but they are suggestive. I find the debate over the
Voting Rights Act frequently echoed by-a familiar statement which
Stokely Carmichael made in another context years ago, a rather
facile distinction: If you are not actively with us, you are actively
against us. I don't think that is satisfactory in this instance.

Those who have been long-time supporters of the Voting Rights
Act, and I count myself in that large company, are not now, Mr.
Chairman, in retreat because we are troubled by the efforts of
some of the sponsorsof a new extension to redefine in a major way
the meaning and direction of "equal electoral opportunity" by cre-
ating an artificial mix of race and politics.

I don't think these people are friends who have suddenly become
enemies merely because they contend that the other side has the
burden of proving that the court's emphasis on racially discrimina-
tory intent should be repudiated; or because they reject the notion
that a person's voting behavior reflects a single dominating inter-
est such as race or ethnicity; or that elected officials of one race
cannot represent the interests of another; or because they wonder
why 30 percent influence over three representatives who are white
may not be worth more than 90 percent influence over one who is
black.

The measure of their continuing commitment to the Voting
Rights Act is that they would not want to see thj. goal transformed
into a policy that, in the words of perhaps this country's most
knowledgeable student of the Voting Rights Act, Abigail Thern-
strom, has called a color-coordinated politics, the color of the candi-
date unfailingly matching the color of his constituency, which
would make proportional racial and-ethnic representation the true
test of voting effectiveness and political equality.

These are men and women who do not wish, Mr. Chairman, to
support those whose actions would increase the already pronounced
trend to politicize and racialize more and more aspects of American
life. They believe that the equal protection clause means, among
other things, that white and black voters are equal when their op-
portunities to register and vote are equal.

They would not lend-their weight to any cause that would foster
race consciousness, that would perpetuate stereotypical thinking,
or deepen the tensions, fragmentation, and outright resentment
among racial groups, thus exacerbating the tendency to identify
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and then to judge persons on the basis of the racial group to which
they belong.

Some of us are old enough to remember when the great fight
facing civil rights leaders and civil libertarians in this country was
to remove, for example, any references to a person's religion, race,
or color from admission forms to universities because anything to
do with group origins, background, and national-origin was offen-
sive to those who were a part of the civil rights struggle. I find that
those values today are equally important and just as compelling.

These are the values, I might add, that lead me to accept the
principle that is embedded, I believe in both the Civil and Voting

-Rights Acts, namely, that in a democratic society an individual's
worth has a much higher moral claim than his color, his sex, and
his origin.

Thank you, Mr. Chairman.
Senator HATCH. Well, thank you, Professor. Is it your opinion

that as the Voting Rights Act has evolved its goal in 1982 is differ-
ent from its goal in 1965?

Mr. BUNZEL. Yes. I find myself troubled by the change in lan-
guage that has been part of the House-passed bill. I have looked as
hard as I can for some indication that when Congress passed the
Voting Rights Act it had anything but an intent standard in mind.
I believe that it is generally agreed that the purpose of the Voting
Rights Act was to make certain that blacks, for example, who had
been disenfranchised by white-racist discrimination would no
longer persist, and, indeed, that there would be movement toward
an integrated political process.

Those of us who were actively in support of the act found this
reflecting our own deepest commitments and concerns. Now I
worry that the Voting Rights Act, as amended by the House, would
change the standard from an intent or purposeful discriminatory
standard to something that suggests a results test, and, even more
disturbing to me, is a results test that would lead to more rather
than less emphasis on proportional representation.

Those who wish to change, Mr. Chairman-and this is quite an
irony-it seems to me that those who wish to change the language
of section 2 deny that they intend to support the idea of proportion-
ate representation, but the change they want has that effect or
result.

I believe that while tam in no position -to get inside their heads,
and I am in no position whatsoever to point to a smoking gun, I
think there are some indications nevertheless that proportional
representation for minorities is a likely direction and outcome.
After all, they are the ones who are proposing this new language
and, at the very least, there is now confusion and ambiguity. This
is clearly one of the reasons why this committee is holding these
hearings.

If the intent standard is now to be considered insubstantial or in-
sufficient, how are the results to be measured? One inference is the
dilution of the potential numerical strength of a minority voting
block.

I would find one clear way, Mr. Chairman, for this body, this
comamittee, the Senate, and ultimately the Congress to clear the air
on all of these questions-namely, in my own preference to leave
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the language of section 2 as it is with the presumption of intention
to discriminate intact and understood.

I think, furthermore, the Senate could remove the suspicions of
moving to a right to proportional representation as a remedy by
making some unambiguous declaration that the legislative purpose
of the Voting Rights Act resolves to avoid proportional representa-
tion. This is what the Supreme Court has resolved in the Bolden
case.

If the voting rights act, as extended, seeks to overrule Bolden, I
think it -will signal a different and rather mischievous message.

There are some points that I think need clarification, if I may be
specific for a moment.

Senator HATCH. Go ahead.
Mr. BUNZEL. The Voting Rights Act originally enunciated the

ethic of equal access to the ballot box; that is to say, a political
process that was to be integrated. Now one wonders if the intent
and the goal is a political process equally open to blacks and His-
panics that will produce proportionate results in some form of
racial proportionality.

If this is not intended, why does the House-passed bill want to
restore the pre-Bolden understanding of the proper legal standing
which focuses on the result and consequences of an allegedly dis-
criminatory voting or electoral practice rather than the intent or
motivation behind it? The courts will then be able to infer, I am
afraid, that proportionate representation based on race can be
sanctioned. I would have very serious reservations about signaling
a message of this kind either to the Department of Justice or to
any of the courts.

What does "effect" as a standard mean or, indeed, what does
effect as a standard imply? I think the Voting Rights Act should
leave no doubt that equal access does not mean equal results. It
was never intended to mean equal results. There is no such lan-
guage in the Civil Rights Act that would suggest anything parallel
to that. There is no such language in the Voting Rights Act itself.

I think the Senate, Mr. Chairman, should leave no doubt that
the right to vote does not mean in some unspecified way the right
to an effective vote, with the effectiveness of that vote measured in
terms of a group's rather than an individual's vote.

Here, again, I would suggest a parallel with what has happened
in the whole debate on affirmative action because I think what we
have found here is a great reversal. I think we now find, not be-
cause the Civil Rights Act intended it so but because other agencies
of the Government have now moved to a point where discrimina-
tion has been redefined-and discrimination used to mean "with-
out regard to race, creed, or color"-it now has the connotation,
and in mary important respects the practice, of suggesting that if
-there aren't sufficient numbers, then the burden shifts to an em-
ployer or to a university to prove they have not been discriminat-
ing.

Originally, Mr. Chairman, the Voting Rights Act was clear that
it was directed to remedying disfranchisement. Now there is con-
siderable talk of dilution. Again, this parallels the language of the
new equality in affirmative action, where proportionate results
have become the test of discrimination.
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I don't think that this committee or the Senate or the Voting
Rights Act itself can address these questions and resolve them
unless it talks specifically to what it believes minorities are enti-
tled to. It should not leave this to the Department of Justice or the
courts to decide. I believe it must also come to some understanding
as to what it means by equal electoral opportunity.

The "effects" standard, I am afraid, leaves the inference-that the
individual principle of one-person-one-vote can bd transformed into
a group principle, and not all groups but racial group claims. That
gives me considerable pause.

I think that the Voting Rights Act would clear the air by stating,
as Edward Elder observed here, that dilution measured in terms of
racial proportionality is not the constitutional equivalent of dis-
franchisement.

If there is no proof of discriminatory intent, proportionality, I am
afraid, will become further embedded in our political and electoral
language, with equal access less controlling than equal outcomes,
and those outcomes to be based on race.

I say again, Mr. Chairman, that I think that the Voting Rights
Act-since there is this confusion-and since there are now ques-
tions dangling out there like participles-it should leave no doubt
that it does not subscribe to the notion that every political group,
or at least every such group that is in the minority, has a Federal
constitutional right to elect candidates in proportion to its number.

Senator HATCH. Professor Bunzel, the House report on H.R. 3112
states on page 30,

It would be illegal for an at-large election scheme for a particular State or local
body to permit a block voting majority over a substantial period of time consistently
to defeat minority candidates or candidates identified with the interest of a racial or
language minority.

How would we be able to determine whether a candidate was
"identified with the interests of a racial or language minority"?

Mr. BUNZEL. Well, that is one of the real problems. I think that
it would be very difficult to try to establish this. I think, if one did
try, one would run into some very serious problems that go to fun-
damental premises.

One of the difficulties with the whole notion of looking for an"effects" or a "disparate impact" test is that the result tends to
make us work our way back to the primacy of race as the criterion
by which we determine whether or not there has been equal oppor-
tunity or equal treatment. Many of us feel very strongly that there
is no real reason t6 assume-and I would give you as the most
clear example one from the State from which I come, California-
to believe that the voters of that State are motivated exclusively by
race or color in what is now the 80-percent endorsement of the
people-for Mayor Bradley of Los Angeles as a Democratic candidate
for Governor.

I think, were he to appear before this committee, he would be
the first to tell you that he does not come before this committee or
before the people of California as a black candidate. Of course, he
is black and everyone knows this, and one is not proposing for one
moment that this is not an important point in our history, but he
has been able to build his success-and this is not simply a local
story-based on the notion of coalition politics.

"I
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If we begin to isolate districts, if we begin to move to the notion
that certain districts are based squarely on a number in proportion
to their own color, then I think we are moving further toward a
polarization. I believe that that is neither healthy for what we
want in this country nor in keeping with the Voting Rights Act's
original purpose.

Senator HATCH. What is the defining principle for discrimination
under the Voting Rights Act?

Mr. BUNZEL. I think it was very clear. It was to remove all Obsta-
cles to voting and registration that were based on race; it was to
make certain that every individual had an equal right to vote and
to register; that race and all of the obstacles which the white racist
structure in The South had been practicing for years was no longer
to obtain; and, furthermore, that these particular concerns were
very much in keeping with the implicit and explicitly stated notion
that the consequence of this would be not a fragmentation but a
political process that would be both more equal in terms of partici-
pation but also moving us toward an integrated society.

Senator HATCH. Can you elaborate on your statements with re-
spect to "color coordinated politics"?

Mr.. BUNZEL. What I am beginning to see, and what I am worried
about, is the kind of view that suggests that only blacks can repre-
sent blacks, only whites can represent whites, and only Hispanics
can represent Hispanics. While there may be some exceptions to
this, the argument goes on: We need to bring about an equality of
representation based on color and that what is really important for
so many people, the argument goes on, is to understand that there
are certain kinds of interests that only those of a certain color or
background can represent fully. I don t know what "fully" means
and, further, I don t believe in the proposition that only those of a
certain background, group, or color can represent that particular
group or color. -

Senator HATCH. Thank you, Doctor. Can you wait? I have to vote
so we will have a short recess until we return. If Senator Thur-
mond returns, I will instruct the staff to ask him to start the ques-
tioning, or if Senator Metzenbaum returns first he may start it,
whichever the case may be. Please wait for us. We will recess for
about 10 minutes. Thank you.

[Recess taken.]
Senator HATCH. We will call the subcommittee to order again.
Dr. Bunzel, it looks as though neither Senator Thurmond nor

Senator Metzenbaum is here. If they come, I will call you back.
Therefore, please wait just a little while longer.

Mr. BUNZEL. I will be here for another half hour or-so, Mr.
Chairman. I have another commitment.

Senator HATCH. If you have to leave, we will understand. They
understand, too.

Mr. BUNZEL. Thank you.
Senator HATCH. Let me ask you one more question, though, in

the interest perhaps of getting just a little more information from
you.

As you know, the amended version of section 2 in S. 1992 con-
tains a disclaimer provision with respect to proportional represen-
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tation. In your opinion, what is the effect of this disclaimer lan-
guage?

Mr. BUNZEL. I think that what is being disclaimed here is honest
in its intent, at least I would make that presumption. But I also
think that it is very likely something of a sleeper.

One of the difficulties here in the changing of the language from
an abridgement of the right to vote to language that talks about
the results and the effects is that it opens up the possibility for a
variety of searches for all kinds of evidence that would show dis-
crimination. I think, as I try to suggest elsewhere, that if one, for
example, were to look at the fact that in a-State such as New
Jersey, let us say, if blacks register less in number than whites,
this is the kind of thing that might open the door for the kind of
conclusion that this is that scintilla of evidence that would suggest
there is discrimination.

I am afraid that what the disclaimer suggests when it says in
and of itself," what it really opens the door to, is the possibility of
being able to show that a variety of other factors can make it possi-
ble to make a violation stick. If you could show, for example, that
there has been a history of low minority -participation or if there
has been a malproportion of financial services, or moneys to educa-
tion, or whatever, then this would be interpreted to show that
there has been discrimination.

The standard of discrimination becomes more elastic. As the
standard becomes more elastic, then one moves much more quickly
to a standard that suggests that there has been discrimination, and
discrimination is no longer one of whether it is purposely intended.
It simply suggests that there has been an impact on a particular
group and that impact may have very little to do with race whatso-

-ever.
Senator HATCH. One of the witnesses said that lack of proportion-

al representation plus any additional scintilla of evidence amounts
to a section 2 violation under the proposed legislation.

Mr. BUNZEL. Well, I am afraid that is rather simplistic. I am not
as prepared to argue in these kinds of rather morally absolutist
terms.

There are districts in the South. There are districts elsewhere
around the country. We would find all kinds of lawsuits, I think,
coming in all manner of form and shape in the States around the
country if we moved to an effects test which was based on dispa-
rate results.

I find, for example, that if a particular city in the South, having
_no reason whatsoever based on race, wants to extend its population
or to annex itself for financial purposes because it needs a larger
tax base, these are legitimate reasons. They do not show intent to
discriminate.

If the result is to reduce the voting population in that district of
blacks from 52 percent to 46 percent, I am afraid that the "effects"
test, and those who would want to push it-and a Justice Depart-
ment that might be sympathetic-would be able to show that this
again has something to cXo with race, and, therefore, the reason for
annexation would be secondary to the concern of race.

Senator HATCH. When this professor said the lack of proportional
representation plus a scintilla of evidence would equal a section 2
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violation under the House bill, he defined "scintilla of evidence" as
to include at-large voting, block voting, reregistration require-.
ments, impediments to independent voting, economic disparities re-
lating to registration process, limits ca singleshot voting, majority
vote requirement, registration disparities, et cetera, et cetera. In
other words, what he meant was that if you can show that there is
a lack of proportional representation plus any one of those addi-
tional institutional factors, then you have a section 2 violation. I
happen to agree with that interpretation.

Mr. BUNZEL. I see. I misunderstood your question.
Senator HATCH. Yes. I thought maybe you had.
Mr. BUNZEL. Yes.
Senator HATCH. Would you agree with that as well--
Mr. BUNZEL. Yes.
Senator HATCH [continuing]. The way this present bill is written?
Mr. BUNZEL. I am afraid that is true.
Senator HATCH. Therefore, what the bill really comes down to is

an effects test obviating the necessity of showing any kind of
intent.

Mr. BUNZEL. I am afraid that one of the reasons that I find the
statutory direction and the language in the Voting Rights Act very
discouraging is that it is moving in an increasingly different direc-
tion from what is now the court test of the constitutional docu-
ment.

I keep coming back to the proposition that in order for this com-
mittee and for the Voting Rights Act itself to clarify precisely in
what direction it intends to move, it will have to determine-and I
believe it is the responsibility of the Congress to determine-what
kinds of entitlements minorities have politically.

What does it mean, for example, for the black population of a
State such as Texas, in some counties in Texas, where blacks them-
selves have objected strongly to having an arrangement made
where they will have a considerable percentage of the vote in one
district rather than in three? They have, interestingly enough,
wanted to have representation that would b' competitive, control-
ling, and influential over whites in three or four districts rather
than settling for one.

The Hispanics in southern California and throughout the State
of California, and indeed in many other parts of the country, are
also less interested because they are far more scattered. They are
not as homogeneous. They would not be very receptive to the
notion that we should polarize and draw district lines based on
color.

Senator HATCH. Well, thank you, Dr. Bunzel. We appreciate your
testimony and the effort you have made in coming here to testify
before this committee.

--Mr. BUNZEL. Thank you. It is nice to see you again.
Senator HATCH. Thank you so much. It is nice to see you.
Without objection, your entire statement will be inserted into the

hearing record.
[The prepared statement of Mr. Bunzel follows:]
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PREPARED STATEMENT OF JOHN H. B.IzEL

A funny thing happened on the way to the hearing today. I was struck

by a case of ddjtvu.

During the 1960s I was an early and vigorous supporter of the Civil

Rights Act because it spoke eloquently to the proposition that discrimination

against anyone must be eliminated and that employment opportunities were to

be independent of race, color, religion, sex or national origin. In the 1970s,

when I was in my former life as a university administrator, I supported the

principle that all contractors with the government, including colleges and

universities, should take affirmative action to eliminate employment discrialn-

ation against women and minorities. Executive Order 11246 also prohibited

"discrimination-because of. . .", commanded equal treatment "without-regard-

to. . .", and required positive measures to eliminate the one and accomplish

the other. Soon, however, affirmative action was transformed into a policy

that endorsed and encouraged racially preferential treatment and fostered a

'numbers definition" of discrimination that redefined equality of opportunity

not as "equal rights for all" but as some form of group proportional equality.

I was not alone in feeling caught in the winds of a great reversal. The

long-standing principle of individual achievement had been subordinated to the

new principle of (really an old and discredited principle) group identity.

Yet I can remember when it was believed to be unjust to bar an individual from

a university or a job because of the particular group to which he or she

belonged - indeed, that was the meaning of discrimination. Furthermore, millions

of Americans have long been dedicated to creating a society in which distinc-

tions based on race will be eradicated.

Today we have reached a point where there is no clear agreement about

what constitutes discrimination. We are repeatedly told that the prohibition

against discrimination means that men and women should receive "equal treatment",

but what kind of treatment is "equal" remains a matter of dispute. At one time

discrimination turned on whether or not an employer took racial considerations

into account in making employment decisions - "intentional discrimination on

the basis of race." Now "discrimination" can take place even if the employer

*John H. Bunzel, former president of San Jose State University, is a senior
research fellow at the Hoover Institution, Stanford University.
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does not intend to discriminate in this way. The new test is whether an employer's

hiring procedure (or a university's admissions policy) has an "adverse impact"

on certain (but not all) minority groups. In other words, if the effect is

disproportionately to disadvantage blacks as against whites, the burden to

prove good behavior shifts to the employer (or the campus) to show that it is

not guilty of discriminating on grounds of race, reversing te ordinary re-

quirements of legal procedure. I should add that there is nothing in the record

to show that Congress has set the direction or given its legislative approval

for replacing the principle of equality of opportunity with the principle of

equality of results. That was certainly never intended to be the consequence

of the Civil Rights Act.

Now the Senate is considering an extension of the Voting Rights Act of

1965, which has already been extended and expanded in 1970 and 1975. But, once

again, there are proposed cha,6 es in the air that are disturbing - disturbing,

I want to emphasize, to many liberals, conservatives, Democrats, Republicans,

the labels are unimportant, who were strong backers of the landmark law (and

would like to see it extended) because its permanent accomplishment was that by

eliminating discrimination, it provided blacks and other minorities equal

access to the voting process by securing the ballot. They believe in the

fundamental premise of the Voting Rights Act - that equal political opportunity

for all requires that everyone be counted for one and no one for more than one.

Its passage, in fact, was a political revolution.

One of the major changes is in the House-passed Voting Rights bill,

which seeks to overturn the "intent-effects" distinction drawn by the U.S.

Supreme Court. ([ recently discussed this issue briefly in the Los Angeles

Times (January 21, 1982) and am taking the liberty of re-stating some of those

coments and concerns here.) Section 2 of the Act, which is applicable nation-

wide, is a statutory codification of the 15th Amendment that protects all

citizens from having their right to vote denied or abridged on the basis

of race or color. It has traditionally been understood to mean - and was

reaffirmed by the Supreme Court in 1980 in City of Mobile v. Bolden - that a

violation requires a demonstration of intention or a discriminatory purpose.

The Court has also ruled that only if there is "purposeful discrimination"

can there be a violation of the Equal Protection Clause of the 14th Amendment.
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H.R. 3112 changes the standard of proof for Section 2 lawsuits by elim-

inating the requirement that an electoral jurisdiction has intentionally die-

criminated in voting laws. Instead, it need only act "in a manner that results

in a denial or abridgment" of voting rights. The House proposes a standard

for identifying discrimination that looks to the racial "effects" or "disparate

impact" of some particular action on blacks or other minorities rather than on

whether or not the action was undertaken for an illegal purpose. It would go

beyond the standard of Section 5 that covers specified jurisdictions with

histories of electoral discrmination (mostly in the South) and that bans all

election practices - gerrymandering election districts, for example - which

prevent minorities from enhancing their political power. H.R. 3112 would

change the right of minorities to vote to an effective right to vote. In

short, blacks and Hispanics should not only have the right to select black

and Hispanic candidates - an unarguable right - but blacks should have the

maximum political opportunity to be represented by blacks and Hispanics by

Hispanics.

The presumptionS'is that minorities will be able to increase their political

strength and influence only if Congress changes Section 2 of the Voting Rights

Act so that blaoks and Hispanics have more than equal access to the ballot box.

They must somehow be assured of equal electoral results. The center of concern

0ould move, from eliminating racially motivated discrimination in the voting

process to endorsing a theory of group representation that would push our

politics closer to institutionalizing a system of single-member districts and

racial bloc voting. This, it is claimed, is the only way to make sure that

the black or Hispanic vote is not diluted and that every ethnic group is "fully

represented." What worries many observers is that it is only-a short step to

sanctioning the concept of proportional racial and ethnic representation.

Thus, as the American Jewish Congress' Nathan Z. Dershowitz and Marc D.

Stern point out, a law designed to guarantee full minority participation in

the democratic process can also undermine a major tenet of that process -

majority rule. "What is worse, it does so by insisting that racial considera-

tions be used to dictate election results."

It is in this light that one must weigh carefully the implications of

"new language in H.R. 3112, which states that the fact that members of a min-

ority group have not been elected "in numbers equal to the group's proportion

of the population" shall not constitute a violation of Section 2 "in and of
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itself." That is the key phrase - and the "sleeper." It recalls to mind the

difference between quotas and goals in affirmative action. Proportional re-

presentation may be wrong, but the "effects" test is said to be right and

necessary in much the same vay that engaging in racially preferential treat-

ment is claimed to be the right remedy for past discrimination.

A more fundamental problem involves the kind of representation blacks

and other minorities are entitled to. Consider a western state that has a 30%

black population but only 15 black state senators out of 100. By itself, this

"disproportionate representation" would not violate Section 2. But it can serve

as a trigger mechanism. The Justice Department could look at the discrepancy

in registration figures between blacks and whites, or the disparity in state

funds between black and white educational facilities, or the maldistribution

of public services, and claim that any one of these additional factors constitutes

that scintilla of evidence to make a violation stick. Furthermore, the "effects"

test would permit this kind of evidence in order to "prove" that Section 2 had

been violated. By contrast, all of the factors and circumstances would have to

be examined together, as a total package, to satisfy the standard of purposefully

discriminatory intent.

It is unfortunate that this whole matter was not extensively debated

in the House. As far as I can determine, there was not one page of discussion

before H.R. 3112 was passed, which is one reason why these Senate hearings can

serve a-very useful purpose.

There are other related questions which an extension and revision of the

Voting Rights Act raise and for which the answers are anything but quick and easy.

As Abigail ). Thernstrom, perhaps the country's most knowledgeable student of

the Act, has pointed out, 15 years of experience and litigation have not yet

settled the basic issue.of electoral equality and minority voting rights.

"And as long as it remains unsettled," she says, "the basic goal of the Voting

Rights Act will remain elusive."

Originally the goal was clear - to remove all obstacles intended to sus-

tain white racist power by preventing blacks from registering and voting, and

to work toward an "integrated political process." Now there is growing ambiguity

and confusion, both about desired ends and the means by which to achieve them.

There is also a big difference between what is meant by the right to vote as

set forth in various opinions of the Supreme Court and as understood by the

Voting Rights Act. The one (constitutional law) has declared that black and
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white voters are equal when their opportunities to register and vote are equal;

the other (statutory law) suggests that political equality might depend on

some notion of the representational rights of groups. At the very least, in

Justice Felix Frankfurter's terms, we are dealing with "a choice among competing

theories of political philosophy."

I would hope that the Senate Judiciary Committee would give careful con-

sideration to the following questions (intended to be suggestive rather than

definitive) in an attempt to clarify the meaning of electoral discrimination:

- What is the defining principle in the Voting Rights Act that would clearly

establish when the opportunity of blacks and Hispanics to register and vote has

been reduced?

- Can the value of a person's vote be "diluted" without "a standard of

reference as to what a vote should be worth"? (Justice Frankfurter in Baker v.

Carr)

- If the voting strength of black citizens is to be protected against "di-

lution", will there be some specification in the Act of what "full" strength means?

- Is electoral discrimination against blacks and Hispanics to depend

on a showing of "underrepresentation"?

- If blacks are mostly Democrats in a predominately Republican County,

is their vote to be considered "diluted" when a black candidate loses even when

it is agreed by everyone that race had nothing to do with it?

- Does the fact that there is a disproportionate number of blacks on the

Boston City Cou- nii imply an "adverse effect" in the form of a "diluted" vote.

thereby constituting evidence of electoral inequality even though the voting

process was fully open to black participation?

- Is it the intention of Congress that the Voting Rights Act should now

carry the message that at-large voting deprives blacks or Hispanics of a voice

in the electoral process?

- Under what conditions and for what kinds of reasons should district lines

be drawn that will ensure that black candidates will not face competition from

white competitors?

- If a city believes that it would benefit economically from expansion and

passes an annexation ordinance in which racial considerations played no part,

does the fact that there was a proportionate drop in the black population provide

prima facie evidence of discriminatory impact? Does even a small reduction

Justify the imposition of ward voting?
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- Is the original commitment of the Voting Rights Act to a nondiscriminatory

electoral proces3 now to be changed to a standard which implies a commitment to

maximum legislative seats held by blacks - in a word, black power?

I regret that the debate over the Voting Rights Act has frequently echoed

Stokeley Carmichael's familiar and facile distinction: if you are not actively

with us, you are actively against us. When applied to policy-making decisions

facing the Congress, this simplistic moral absolute denies legitimacy to

complicated and inevitably vexing questions. Those who have been long-time

supporters of the Act - and I count myself in that large company - are not

now in retreat because they are troubled by. efforts of some of the sponsors of

a new extension to redefine in a major way the meaning and direction of equal

electoral oportunity by creating an artificial mix of race and politics.

They are not friends who have suddenly become enemies simply because they contend

that the other side has the burden of proving that the Court's emphasis on

racially discriminatory "intent" should be repudiated - or because they reject

the notion that a person's voting behavior reflects a single, dominating "in-

terest" such as race or ethnicity (or that elected officials of one race cannot

represent the interests of another), or because they wonder why 30% influence

over three representatives who are white may not be worth more than 90Z influence

over one who is black. The measure of their continuing commitment to the Voting

Rights Act is that they would not want to see this goal transformed into a policy

that, in Thernstrom's words, would promote "color-coordinated politics - the

color of the candidate unfailingly matching the color of his constituency" -

and would make proportional racial and ethnic representation the true test of

-- voting effectiveness and political equality.

These are men and women who do not wish to support those whose actions

would increase the already pronounced trend to politicize and racialize more

and more aspects of American life. They believe that the equal protection

clause means (among other things) that black and white voters are equal when

their opportunities to register and vote are equal. They would not lend their

weight to any cause that would foster race consciousness, perpetuate stereo-

typical thinking, or deepen the tensions, fragmentation and outright resent-

ment among racial groups, thus exacerbating the tendency to identify and then

to judge persons on the basis of the racial group to which they belong. Their

values lad them to accept the principle embedded in both the Civil-and Voting

Rights Acts - that in a democratic society an individual's worth has a higher

moral claim than his color, his sex, or his origins.
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(From the Los Angeles Times, Jan. 21. 1982)

VOTING RIGHTS AND BLOc POWER-PROPOSED BILL CHiPs AWAY AT THE NOTION oF
MAJORITY RuLz

(By John H. Bunzel)'

The U.S. Senate is about to begin hearings on extending the Voting Rights Act of
1965. President Reagan and most members of Congress agree that the landmark
law, which was extended and expanded in 1970 and 1975, should be extended for 10
more years. But a real fight is shaping up over how to go about it.

One of the major issues involves the "intent-effects" distinction drawn by the U.S.
Supreme Court that the House-passed voting-rights measure is seeking to overturn.
Section 2 of the act, which is applicable nationwide, protects all citizens from having
their right to vote denied or abridged on the basis of race or color. It has traditional-
ly been understood to mean, and was reaffirmed by the Supreme Court in 1980, that
a violation of that law requires a demonstration of intention or a discriminatory
purpose. The court has also ruled that only if there is "purposeful discrimination"
can there be a violation of the equal-protection clause of tlhe 14th Amendment.

The House-passed measure would change the standard of proof for Section 2 law-
suits-by'U-elminating the requirement that an electoral jurisdiction has intentionally
discriminated in voting laws. Instead, it need only act "in a manner that results in
a denial or abridgment" of voting rights. The House proposes a standard for indenti-
fying discrimination that looks to the racial "effects or "disparate impact" of some
particular action on blacks or other minorities rather than on whether or not the
action was undertaken for an illegal purpose.

It would go beyond the existing standard that covers specified jurisdictions with
histories of electoral discrimination (mostly in the-South) and bans all election prac-
tices-gerrymandering election districts, for example-that prevent minorities from
enhancing their political power. The proposed legislation would change the right of
minorities to vote to an effective right to vote. In short, not only should blacks and
Latinos have the right to select black and Latino candidates-an unarguable right-
but also blacks should have the maximum political opportunity to be represented by
blacks and Latinos by Latinos.

The presumption is that minorities will be able to increase their political strength
and influence only if Congress changes Section 2 of the Voting Rights Act so that
blacks and Latinos have more than equal access to the ballot box. They must some-
how be assured of equal electoral results. The center of concern would move from
eliminating racially motivated discrimination in the voting process to endorsing a
theory of group representation that would push our politics closer to institutionaliz-
inga system of single-member districts and racial-bloc voting.

This, it is claimed, is the only- way to make sure that the black or Latino vote is
not diluted, and that every ethnic group is "fully represented." What worries many
observers is that it is only a short step to sanctioning the concept of proportional
racial and ethnic representation.

Thus, as Nathan Z. Dershowitz and Marc D. Stern of the American Jewish Con-
gress point out, a law designed to guarantee full minority participation in the demo-
cratic process can also undermine a mjor tenet of that process-majority rule.
"What is worse, it does so by insisting that racial considerations be used to dictate
election results.

It is in this light that one must weigh carefully the implications of new language
in the House-passed measure, which says that the fact that members of a minority
group have not been elected "in numbers equal to the group's proportion of the pop-
ulation" shall not constitute a violation of Section 2 'in and of itself." That is the
key phrase-and the sleeper. It calls to mind the difference between quotas and
foals in affirmative action. Proportional representations may be wrong, but the "ef-
fcts" test is said to be right and necessary in much the same way that engaging in

racially preferential treatment is claimed to be the right remedy for past discrimi-.
nation.

A more fundamental problem involves the kinrolf representation to which blacks
and other minorities are entitled. Consider a Western state that has a 30 percent
black population but only 15 black state senators out of 100. By itself, this "dispro-
portionate representation" would not violate Section 2. But it could serve as a trig-
ger mechanism. The Justice Department could take a look at the discrepancy in reg-

I John H. Bunzel, former president of San Jose State University, is a senior research felow-
with the Hoover Institution at Stanford University.
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istration figures between blacks and white educational facilities, or the maldistribu-
tion of public services, and claim that any one of these additional factors constitutes
that scintilla of evidence to make a violation stick.

Furthermore, the "effects" test would permit this kind of evidence in order to"prove" that Section 2 had been violated. By contrast, all factors and circumstances
would have to be examined together, as a total package, to satisfy the standard of
purposefully discriminatory intent.

Those who have been long-time friends of civil rights are not suddenly enemies
simply because they do not favor an electoral system that would shield a black can-
didate running for office from a white candidate, or because they do not believe that
elected officials of one race cannot represent the interests of another. They continue
to support the original aims of the Voting Rights Act because they remain commit-
ted to working toward an integrated political process rather than toward the goal of
black or Latino power that, they feel strongly, is not the true test, of electoral equal-
ity.

Senator HATCH. Our second witness today will be Hon. Henry
Kirksey who is a State senator from Mississippi. State Senator
Kirksey has been a litigant in numerous Voting Rights Act cases.

We will look forward to taking your testimony at this time, Sena-
tor.

STATEMENT OF HON. HENRY J. KIRKSEY, STATE SENATOR,
JACKSON, MISS.,-ACCOMPANIED BY BARBARA PHILLIPS

Mr. XIRKSEY. Thank you, Mr. Chairman. Let me introduce Ms.
Barbara Phillips--

Senator HATCH. Ms. Phillips, we are happy to have you with us.
Mr. KIRKSEY [continuing]. Who will sit with me.
Mr. Chairman, first of all, let me express my appreciation for

this opportunity to come before this committee and to testify. I
shall read for the committee a summary statement rather than the
lengthy statement that I have prepared.

Senator HATCH. Well, we would appreciate that, and then we will
put your full, lengthy statement into the record as though fully de-
1ivered immediately following your oral presentation..

Mr. KIRKSEY. Thank you. I am Henry J. Kirksey, a member of
the Mississippi Senate. I was elected to the Mississippi Senate in
1979 because of the protections of the Voting Rights Act.

Although Mississippi is 35 percent black, the Mississippi Legisla-
ture through racial gerrymandering of legislative districts succeed-
ed in excluding any black representation in the Mississippi Senate
from reconstruction through 1979.

I was boin in Tupelo, Miss., in 1915, and I have been-directly in-
-votved since 1965 in ligitation to protect the rights of black Missis-

sippians fully to participate in the electoral process.
I was a plaintiff in the Mississippi State Legislative reapportion-

ment case which went on for 14 years, including nine trips to the
U.S. Supreme Court, until effective relief finally was obtained in
1979.

I have also successfully challenged racial gerrymandering in
county supervisors' districts in Hinds County, Miss., and unsuccess-
fully challenged at-large elections in Jackson, Miss., also in Hinds
County.

I would like to submit for the inclusion into the record of these
hearings my written statement; a report entitled "Voting in Missis-
sippi: a Right Still Denied," which describes continuing voting
rights denials in Mississippi; another report, "Black Political Power
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in Mississippi, a Report of the Mississippi NAACP Political Actions
Committee," which shows continuing violations of the Voting
Rights Act, and the broad base of support for a strengthened act. I
also have one additional document here that I would like to
submit. It is called Questions and Answers on the Section 2 Results
Standards of Senate Bill 1992.

Senator HATCH. Without objection, those will be included in the
record.

Mr. KIRKSEY. I am here to urge your support for Senate bill 1992
which extends and strengthens the protections of the Voting Rights
Act.

One of the aspects of this problem that concerns me the most is
the failure of the Justice Department under the Reagan adminis-
tration to enforce the protections of the present act. One example
of this in Mississippi is the Justice Department's decision in July
1981 to withdraw 41/2 years after it was filed the Justice Depart-
ment's objection to a racially discriminatory municipal annexation
in Jackson, Miss., which clearly diluted black voting strength.

Jackson is governed by a three-member city council, all elected
at large. Although blacks constitute 45 percent of the population,
no black has been elected to the Jackson City Council since at-large
voting was adopted in 1912.

Since 1960, the black percentage in Jackson's population has
been steadily growing. The growth of the black population has been
offset by a series of annexations of predominantly white areas to
prevent blacks from becoming a majority in Jackson's population.

In 1976, the city annexed a 40-square-mile area which was 74
percent white and the Attorney General objected to this annex-
ation for dilution of black voting strength. My own calculation indi-
cates that, but for this annexation, Jackson would be majority
black today.

In July of last year, after intervention by Senator Thad-Cochran
and Representative Trent Lott, thisobjection was withdrawn even
though there was no change in the facts of the law applicable-in
this case. The withdrawal of this objection violated all of the proce-
dures of the Justice Department and was clearly politically moti-
vated. These are the kinds of things that we are faced with in Mis-
sissippi and show the need for strengthening section 2 of the

-Voting Rights Act to provide private plaintiffs an opportunity to
file suit to correct these kinds of discrimination's.

The Voting Rights Act is intended to eliminate discrimin-tion
which denies or bridges the voting rights of minorities because of
their status as minorities. The amendment to section 2 -is necessary
to accomplish this goal.

To argue. that discriminatory purpose must be proved is to con-
done the violation of the right to vote and to make illegal only a
discriminatory purpose. How can anyone claim to support the right
of minorities to vote and participate in the democratic process and
yet oppose.an amendment which makes illegal those laws and prac-
tices which result in a denial or abridgment of that right?

Our effort to end discriminatory at-large elections in the city of
Jackson, Mississippi provides a clear example of how the City of
Mobile decision changed the legal standard and why the amend-

93-758 0 - 83 -- 43
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ment to section 2 is needed to maintain the standard which had
been applied in the Fifth Circuit prior to Mobile. -

Together with 16 other blacks, I filed an action in 1977 challeng-
ing the discriminatory at-large selection in Jackson, Mississippi.
This case, Kirksey v. City of Jackson, is still pending. The case was
tried in July 1977 in the District Court of the Southern District of
Mississippi relying on the Zimmer v. McKeithen and White v. Re-
gester factors. We lost in district court in 1978.

On appeal, the fifth circuit vacated and remanded for a supple-
mental hearing and reconsideration because City of Mobile had
changed the law. The fifth circuit judge stated that the validity of
the criteria developed in Zimmer is now very much in question in
light of the recent Supreme Court decision in the City of Mobile,
Alabama v. Bolden.

The Court then explained:
We have many times held that factfindings that were made under the spell of

legal principle which were either improper or since then declared to be improper
really can't be credited one way or the other.

In Jones v. City of Lubbock the fifth circuit again remanded a
voting rights case because the City of Mobile decision in the court's
-words "rejected the Zimmer test, simultaneously casting aside the
10 years of thought, experience, and struggle embodied within it."

Judge Goldberg-in his concurring opinion leaves no doubt that
judges know the City of Mobile opinion changed the rules. The Su-
preme Court has completely changed the mode of accessing the le-
gality of electoral schemes alleged to discriminate against a class of
citizens. When the rules of the game are changed, the players must
be afforded a full and fair opportunity to play by the new regula-
tions.

Judge Goldberg went on to say that the courts no longer-know
how to proceed; therefore, although much was written by the Jus-
tices in Bolden little, save the rejections of Zimmer test, was actu-
ally decided therein.

It is a purely academic exercise-to debate whether the Mobile
opinion changed the law. Judges who interpret the law have ad-
dressed the issue. The proposed amendment to section 2 is needed
to restore the 10 years of thought, experience, and struggle re-
ferred to by Judge Goldberg.

In October 1980, we retried Kirksey v. City of Jackson exclusively
on the intent issue in light of the Mobile case. We offered both
direct and extensive circumstantial evidence of the discriminatory
purpose in adopting and maintaining at-large elections in Jackson,
Miss., a city in which blacks are 45 percent of the population but in
which blacks have never been elected to the city council since at-
large elections were instituted in 1912.

We lost in the-district court, which held that the motivation Of
the electorate is immune from judicial scrutiny. A panel of the
fifth circuit court at appeal affirmed in Jackson, Miss., where at-
large elections were first adopted by referendum in 1912 and were
maintained by a referendum in 1977. The court held that even
though Mobile requires ui to prove discriminatory purpose, we are
barred from using evidence of the motivation of the decisionmaker,
the city voters.
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The direct and circumstantial evidence of denial of access to the
political process which meets the standards of Zimmer and White is
not sufficient, neither is the Mobile decision, to prove a violation of
the rights protected by section 2.

Senator HATCH. Mr. Kirksey, your narrative of the annexation
case in Jackson I think may leave out one important fact. Isn't it
true that the Carter administration permitted the 1977 election to-
proceed on the condition that a referendum be held to decide
whether to change the city's form of government? Doesn't Mr.
Turner's letter of February 17, 1981, reflect that fact?

Mr. KiRKSEY. I am sorry; I didn't get that latter part of your
statement, sir. -

Senator HATCH. Well, what I am saying is that the narrative
that you have given on the annexation case leaves out the fact that
Mr. Turner sent a letter dated February 17, 1981 indicating the
election was supposed to proceed on the basis that a referendum be
held to decide whether to change the city's form of government.

Mr. KIRKSEY. That is not basically the way I understand what oc-
curred.

Because of the annexation's occurring close to the election, it was
decided that the election would proceed. Those people in the anne.-z
ation area would have to vote in separate boxes so that those votes
would not count. We did not rule that they did not have the right
to go out and vote but those boxes were held separate from the
others.

Senator HATCH. You complain about the new congressional redis-
tricting in Mississippi which clearly resembles the present appor-
tionment. While you say that the existing plan is discriminatory,
hasn't that existing plan been approved by the Justice Depart-
ment?

Mr. KIRKSEY. For the first time, I think the Justice Department
did not have that case before it after the redistricting in 1966, and
that is very important because they did not have an opportunity to
judge that case one way or the other when it occurred in 1966. In
fact, it was into 1970 or 1972 before the Justice Department had an
opportunity to look at the redistricting that occurred in 1966.

The fact of the matter is, sir, that over the years from 1882 Mis-
sissippi's congressional districts had followed regional district lines.
Recently a former Congressman from Mississippi came to see me
on the Senate floor to talk about that redistricting in 1966. I think
that you should read an interview with former Congressman
Smith, who was a Congressman of the delta district in which all of
the counties in that district were black majority. You should read
and see what he had to say about it. However, the Congressman
who came to see me recently in the Senate said that it was very
plain to him that race was the only reason for abandoning the con-
gressional district.

The reason I am not using his name is very significant. He said
to me, "I-would prefer that you not use my name. I am telling you
this. I don't want you to use it because of the condemnation that I
will receive from my community should you use my name."

Now here is a man who has been retired from politics for years,
but he was afraid of the consequence of having said that that was a
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racially discriminatory redistricting of the congressional district in
1966.

Now the current redistricting plan is simply a shifting of a few
counties in that plan in order to meet the one-person-one-vote
standard.

Senator HATCH. We certainly appreciate your testimony.
Senator Metzenbaum?
Senator MTZEN'BAUM. Senator Kirksey, I found your testimony

interesting, but I want to be certain that I heard you correctly on
one point.

As I understand it, under President Ford the Attorney General
objected to the annexation in connection with the city of Jackson,
Miss. Then, if I understand -you correctly, Attorney General Smith
and Assistant Attorney General Brad Reynolds went-before the
court, withdrew the objection, and, as I also understand you, there
were no substantial changes in the facts which would warrant that
total reversal of position. Now did I hear you correctly?Mr. KIRKSEY. That is absolutely correct. The condition remain
exactly the same. Now it has been said to me that perhaps I should
have filed a suit, but actually we were depending upon the Justice
Department to hold its position in that case. That is why no addi-
tional suit was filed.

Senator MrTZENBAUM. What did Justice Department say to the
blacks of Jackson, Miss., as to why it was withdrawing its-objec-
tion?

Mr. KIRKSEY. It said nothing. In fact, in relaying to the black
community what it was doing, in fact, what actually happened oc-
curred without any consultation.

Senator METZENBAUM...They just went in?
Mr. KJRKSEY. They went ahead and did it.
Senator METZENBAUM. Have you 6r anybody from Jackson, Miss.,

attempted to meet with Attorney General Smith?
Mr. KIRKSEY. We have counsel who have tried to determine what

actually occurred, and in fact have determined the extent to which
there was political pressure exerted upon the Justice Department
to make the changes that it did change.

Senator METZENBAUM. Well, Senator Kirksey, I have heard ev-
erybody say that they are for civil rights. I have heard everybody
say that they are against discrimination. I have heard the Attorney
General say that. Yet, it would seem to me that this kind of action
is just totally outrageous and even more so for a lawyer who re-
versed the position of the Department without there being some
additional evidence or some causal reason.

I am concerned that what you are saying is that the Department
of Justice is being run on a political basis and also on a very dis-
criminatory basis against minorities in this country. Now would
you agree with that conclusion?

Mr. KIRKSEY. I. agree wholeheartedly. That is my feeling and I
have had that feeling for some time, sir.

Senator METZENBAUM. Let me ask you further, what was Missis-
sippi's experience prior to the Bolden case with the courts applying
a results standard? In other words, prior to the Bolden case, did
the courts end up requiring proportional representation under that
standard?
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Mr. KIRKSEY. We used a large number of experts to document
discrimination that was very clearly what occurred in Jackson,
Miss. Those, I believe, were the same standards and the same docu-
mentations that were submitted in the Bolden case.

Now when the Supreme Court reversed the Bolden case and ap-
plied new standards, our case went to the fifth circuit. As a result
of the Supreme Court's decision, the fifth circuit remanded the case
back to the district court, saying that new standards were now-in
effect and that the standards by which the district court judged
that case were no longer relevant.

Senator METZENBAUM. Senator Kirksey, how many members are
there of the State senate in Mississippi?

Mr. KIRKSEY. Fifty-two.
Senator METZENBAUM. How many members are black?
Mr. KIRKSEY. Two.
Senator METZENBAUM. And that is in spite of the fact that up

until the Bolden case the results interpretation was applicable in
voting rights cases.

Mr. KIRKSEY. Yes.
Senator METZENBAUM. So that proportional representation was

not obtained, and a claim to that effect is really somewhat of a fig-
ment of the imagination of those who opposed the results test; is it
not? -

Mr. KIRKSEY. May I just say something on that?
Senator METZENBAUM. Anything.
Mr. KIRKSEY. I came here yesterday, and this is the first time

that I have heard any mention of proportional representation. Now
that has never been our purpose. In fact, we have had the Voting
Rights Act since 1965.

There is absolutely no indication that in the foreseeable future
we will have proportional representation in Mississippi. There are
many reasons for it, but the bottom line is-that is not what we
were seeking; that is not the case now; and it is not going to be the
case.

Senator METZENBAUM. What percentage of the State's population
is black?

'Mr. KIRKSEY. Thirty-five percent.
Let me read, if I may, sir: Under the standards applied by the

Federal courts prior to the Mobile decision, we have never proved
our case simply by showing the lack of proportional representation,
nor have we obtained proportional representation as a remedy. The
cases clearly show that the proportional representation argument
is not based on fact.

In Warren County, Miss., from 1970 to 1979, the all-white
Warren County Board of Supervisors prevented the election of ablack county official in this 41 percent black county by redistrict-
ing plans which fragmented the black population concentration in
Vicksburg among several districts. In 1979, the Federal district
court ordered into effect a plan which resulted in the election of
one black county supervisor, one black justice of the peace, and two
black constables-the first black elected officials in Warren County
since reconstruction. Since there are five supervisors, justices of
the peace, and constables from each district, we clearly did not
obtain proportional representation.
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Sentor METZENBAUM. Senator Kirksey.
Mr. KIRKSEY. Yes, sir.
Senator METZENBAUM. I prefer that the balance of your state-

ment be included in the record because I don't want my time to
run out.

If the Chair will permit, I would like to ask that the balance of
the statement be included in the record.

Senator HATCH. Yes. That has been done.
Mr. KIRKSEY. Certainly.
Senator METZENBAUM. Let me ask you another question. You in-

dicated that one of the State legislators had told you that in 1966
the redistricting was done on a racially discriminatory basis and
then said to you, "But don't use my name."

Isn't that pretty much proof positive itself that the ability to
prove intent is almost an impossible task since any white or
anyone who is a party to the proceeding who would admit his in-
volvement or her involvement would pretty much be ostracized in
the Mississippi community?

Mr. KIRKSEY. Certainly, it is, sir. You said, "legislator." He is a
former U.S. Congressman. %

Senator METZENBAUM. I'm sorry.
Mr. KIRKSEY. Now let me give you another good example. Last

ear I ran for Congress in the Fourth Congressional District.
aving been in the legislature for a couple of sessions, I came to

know the legislators from that congressional district. One of the
first things &at I did was to call each of the legislators in that dis-
trict, two of whom are black, and ask them if they would campaign
for me in their respective districts.

I remember distinctly that the senior senator in the district I
was unable to contact, but most of them I did contact. Almost to a
man the answer was in this context: "I don't know too many black
people in my district, but I do know a few ministers and a few
teachers and I will talk to them."

My reply was to each one: "I didn't ask you to campaign for me
in the black community. I have people out there campaigning for
me. I want you to campaign among your own peers in the white
community.' The answer was precisely the same every time: "You
are trying to make it impossible for me to get reelece."

Senator METENBAUM. Senator Kirksey, I am glad you did get
reelected. I gather you did get reelected?

Mr. KnIKSEY. No; I am on my first term.
Senator METZENBAUM. Oh, I see.
Mr. KIRKSEY. This is the third session of my first term.
Senator METZENBAUM. You refer in your testimony to a poll

among white voters in Jackson, Miss. What exactly did the poll
show in terms of racial motivation?

-Mr. K!mKSY. We were not able to present these claims in court.
The claim was that it was not submitted in time and we were not
able to submit it.

This was the result'that you have just asked for: Different voters
responded for two different racial reasons: (a) might cause racial
tension, which was 33 percent of the respondents; (b) would encour-
age black participation in city government, which was 36 percent
o the respondents; (c) might make it possible for blacks to serve as
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city councilmen, which was 40 percent of the response; and (d)
might result in my being represented by a person of another race,
which was 33 percent of the respondents.

Senator METZENBAUM. What was that last one?
Mr. KIRKSEY. Might result in my being represented by a person

of another race. Up at the top is the number of persons who gave
statistics. Let me read from the statement which preceded the sta-
tistic which I just gave you.

Senator MErZENBAUM. The lady with you may do it herself if you
would like.

Mr. KIRKSEY. Yes. I will just start reading at the top of the para-
graph.

We offered in evidence the result of a poll reporting the racial
motivation of white votes in Jackson who in the 1977 citywide ref-
erendum rejected a change to single-member districts or wards.
The referendum to change from the at-large system was defeated.
Seventytwo percent-and this is the data that I want you to
have-of the white voters voted to retain at-large elections and 97.9
percent of the black voters voted for the change. The poll among
white voters showed that 61 percent of those who voted to retain
at-large elections did so for one or more racial reasons, those rea-
sons which I previously read to you.

Senator METZENBAUM. Mr. Chairman, my time has expired, but I
would ask the unanimous consent that the entire poll be included
in the record.

Senator HATCH. That will be fine. Without objection, that will be
included.

Senator METZENBAUM. Will you make a copy available?
Mr. KIRKSEY. Yes.
Senator HATCH. I would simply comment in this way, Senator

Kirksey: The fact that Mississippi doesn't have porportional repre-
sentation is not very persuasive on this issue of section 2. It isn't
very persuasive. Indeed, in my opinion, it isn't even particularly
relevant for three simple reasons.

First, I strongly disagree that the results standard was the law
under section 2 on the 15th amendment prior to the Mobile case.
We have asked witness after witness to prove that it is, and none
in my opinion has been able to do so.

Second, the notions of "dilution" and "effective votes" has devel-
oped only very recently, even in the context of section 5.

Finally, the results test in section 2 is a completely new test. I
have been told by witness after witness that it is different than the
effects test in section 5.

I am not here to defend or to castigate Mississippi. By the same
token, let us not labor under the mistaken impression that your re-
lating your Mississippi experience, under section 5, is particularly
relevant to the section 2 debate. I just want to set the record
straight with regard to that.

We are grateful to you for coming. We are grateful to have your
statements put into the record at this point, and hopefully that will
make a better record for us. Thank you so much.

Mr. KIRKSEY. May I say something?
Senator-HATCH. Yes. Go ahead.
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Mr. KRKSEY. I would like this to be entered into the record. Of
course, we are obviously in disagreement.

Senator HATCH. We are.
Mr. KIRKSEY. But let me say-and I think this is most important

because it speaks to the heart of the problem in Mississippi as far
as blacks are concerned-the district from which I was elected in
1979 has 15 precincts in it. As of the 1970 census, about seven of
those precincts had white majority. Three of the precincts had a
significantly larger population and voter registration than the
other precincts in the district. The important thing, though, is that
the district was drawn up basically to enhance the reelection of the
incumbent and it was considered that no black would be able to
defeat the incumbent.

It so happened in this case-and I don't to this day believe that I
could have Won that election except for the fact that the incumbent
was in trouble with his constituents, about which the people in my
community knew very little as to the circumstances, but the in-
cumbent later was indicted and found guilty of whatever the prob-
lem was. The people in his community knew very well what he had
done. They did not turn out in his support. Because they did not
turn out-they certainly didn't vote for me-the black vote in the
black majority precincts enabled me to get elected.

Now I brought that in because I wanted to make this important
point. I have been senator from that district since 1979. I don't
know and have been unable to make acquaintance on any kind of a
cordial relationship with anyone in those white majority precincts.

It is a different world altogether, and that is the basic problem
that we'are faced with in Mississippi. There are two worlds. There
is the black world and the white world. The whites are able to
come in and always have been able to come into the black commu-
nity. They are always able to find people in the black community
who will represent them, who will campaign for them, but we
cannot do the same thing in the white community.

There are no welcome signs out to blacks for campaigning in
white communities. That is very important, in addition to theifkct
that there is a tremendous difference in the ability of blacks in
campaigning to campaign in the same way.

As you know, today unless you can get on the television and
radio-and get in the newspapers, you simply are more or less inef-
fective. Well, unless we have that kind of money-and it is not
available to us-in at-large elections we certainly are not equal
participants.

Senator HATCH. Of course, Senator, I agree with you that is a de-
plorable situation where it exists, but that has little or no rel-
evance to the Voting Rights Act itself. Be that as it may, we appre-
ciate the testimony that you have brought to the committee today.
Thank you for being with us.

Mr. KIRISEY. Thank you, sir.
[The prepared statement of Mr. Kirksey and additional material

follow:]
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PREPARED STATEMENT OF HENRY J. KIRKSEY

I am Henry J. Kirksev, a member of the Mississippi Senate,

elected in 1979 because of the protections of the Voting Rights

Act. Prior to 1979, no blacks had been elected to the

Mississippi Senate since Reconstruction.

I wp born in Tupelo, Mississippi in 1915 and have been

directly involved since 1965 in litigation to protect the right

of black Mississippians to fully participate in the political

process. In addition to voting rights cases in which I have pre-

pared and analyzed redistricting-plans, I have been a plaintiff

in voting rights cases challenging the dilution of minority voting

strength in Mississippi state legislative districts, Hinds County

board of Supervisors districts, and the at-large election system

in Jackson, Mississippi.

I would like to submit the following documents for inclusion

in this hearing record along with my written statement:

--Voting in Mississippi: A Right Still Denied. This is a

report on continued voting rights denials in Mississippi prepared

by the Lawyers' Committee for Civil Rights Under Law, endorsed

by former Attorney General Nicholas Katzenbach and six former

Assistant Attorney Generals for the Civil Rights Division. The

report describes in detail the efforts--many of them since 1975--

to maintain political white supremacy. The report also discusses-

methods of election adopted prior to the Voting Rights Act which

continue to exclude blacks from the political process.

--Black Political Power in Mississippi. This is a report

of the NAACP Political Action Committee of which I am chairman.

This report shows that black Mississippiana are still denied

equal access to the political process and shows the broad base

of support for a strong Voting Rights Act.

I am here today to urge your support for S. 1992. My

remarks will focus upon the need to amend Section 2 as proposed
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in that bill in order to protect minority citizens from discri-

-minatory laws and practices.

The only legitimate issue concerning the proposed amendment

is whether laws and practices which discriminate against minorities

should be illegal. Any statement that the proposed amendment

requires proportional representation is wrong. In Mississippi

we have experienced 17 years of the more stringent "effects"

standard of Section 5 and we have not experienced a revolution

of proportional representation. Blacks continue to be excluded

from representation at every level of government in a state

which is 35% black

--Of a total of 5,271 elective offices in Mississippi,

only 7.34% are held by blacks.

--There are still no black elected officials in Mississippi's

five-member Congressional delegation or in the statewide elected

state offices.

--Of the 21 counties which are majority black in population

eight still have no black representation on their county boards

of supervisors, and black county supervisors make up a majority

in only two counties.

--Of the 1,420 city council members, only 143 (10%) are

black.

--From 1965 to 1979-black voters were denied all but-token

representation in the Mississippi Legislature by the discriminatory

use of multi-member legislative districts with at-large voting in

areas of black population concentrations. When the Legislature

finally was forced to abandon at-large voting by a Section 5

objection and litigation challenging these multi-member districts,

the number of blacks in the Legislature increased from 4 (1975)

-to 17 (1980). Blacks still comprise only 10 percent of the

membership of the Mississippi Legislature.

The Voting Rights Act is intended to eliminate discriminatoin

which denies or abridges the voting rights of minorities because

of their status as minorities. The amendment to Section 2 is
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necessary to accomplish that goal. To argue that discriminatory

----purpose must be proved is to condone the violation of the riqht

to vote and to make illegal only a discriminatory purpose. How

can anyone claim to support the right of minorities to vote and

participate in the democratic process and yet oppose an amendment

which makes illegal those laws and practices which result in a

denial or abridgment of that right?

There are now 387 black elected officials in Mississippi

compared to 29 in 1968. The Fifth Circuit Court of Appeals made

a comment about Escambia County, Florida which is also appropriate

for Mississippi:

We hope eventually we will reach the point where

local governing bodies will be elected on an at-

large basis, and people will vote for candidates

based on their individual merit and not on the

color of their skin. Unfortunately, we have not

yet reached that state. McMillan v. Escambia

County, Fla., 638 F.2d 1239, 1248 n. 18 (5th

Cir. 1981).

The progress we have made under the Voting Rights Act is

not that whites now welcome black political participation. A

comparison of election results from 1971 through 1980 shows no

fundamental change in the attitudes and voting behavior of white

Mississippians--described by Dr. James W. Loewen as a "furious

determination" to deny blacks participation-in the political

system. 1/ Our progress has-resulted from the protections of

the Voting Rights Act which are slowly dismantling voting laws

and practices which discriminate against black voters and unfairly

advantage white voters.

1/ Lawyers' Committee for Civil Rights Under Law, Voting
in Mississippi: A Right Still Denied, pp. 112-122.
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We need the amendment to Section 2 so that the progress we

made prior to the Supreme Court's decision in City of Mobile v.

Bolden, 446 U.S. 55 (1980), will not be stopped. In the State

of Mississippi, because of its history of discrimination, racial

bloc voting, majority vote requirement, prohibition on single-

shot voting, and discriminatory party politics, at-large elections

remain a major method of discriminating against black citizens.

Because of these factors, at-large elections in Mississipp are

much more than an affirmative action program for whites--they are

a major method of maintaining white supremacy.

Our efforts to end discriminatory at-large elections in the

City of Jackson, Mississippi, provide a clear example of how the

City of Mobile decision changed the legal standard and why the

amendment to Section 2 is needed to maintain the standard which

had been applied in the Fifth Circuit prior to Mobile.

Together With 16 other black voters, I filed an action in

1977 challenging the discriminatory at-large elections in

Jackson, Mississippi. This case--Kirksey v. City-of Jackson, is

still pending. The case was tried in July 1977 in the District

Court for the Southern District of Mississippi, relying upon

the Zimmer v. McKeithen 2/ and White v. Regester 3/ factors.

We lost in district court in 1978._4/ On appeal, the Fifth

Circuit vacated and remanded for a supplemental hearing and

reconsideration because City of Mobile had changed the law. 5/

2/ 485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd on other
grounds sub nom, East Carroll Parish School Board v. Marshall,
424 U.S. 636 (1976).

- 3/ 412 U.S. 755 (1973).

4/ Kirksey v. City of Jackson, 461 F.Supp. 1282 (S.D.
Miss. 1978).

5/ 625 F.2d 21 (5th Cir. 1980).
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The Fifth Circuit judges stated that the validity of the

criteria developed in Zimmer "is now very much in question in

light of the recent Supreme Court opinion in City of Mobile,

Alabama v. Bolden." 625 F.2d at 21 (citation omitted). The

Court then explained:

We have many times held that fact findings that were

made under the spell of legal principles, which were

either improper or since then declared to be improper,

really can't be credited one way or the other. 625

F.2d at 21-22.

In Jones v. City of Lubbock, 6/ the Fifth Circuit again

remanded a voting rights case because the City of Mobile decision,

in the Court's words:

rejected the Zimmer test, simultaneously casting

aside the ten-years of thought, experience and

struggle embodied within it. 640 F.2d at 777.

Judge Goldberg, in his opinion of the Court, leaves no doubt

that judges know the City of Mobile opinion changed the rules:

IT)he Supreme Court has completely changed the

mode of assessing thelegality of electoral

schemes alleged to discriminate against a class

of citizens . ...

[Wihen the rules of the game are changed the players

must be afforded a full and fair opportunity to play

by the new regulations. 640 F.2d at 777-78.

Judge Goldberg went on to say that the courts no longer know how

to proceed:

Therefore, although much was written by the justices

in Bolden, little--save for the rejection of the

Zimmer test, was actually decided therein. 640 F.2d

at 778.

6/ 640 F.2d 777 (5th Cir. 1981)
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It is a purely academic exercise to debate whether the Mobile

opinions changed the law. The judges who interpret the law have

addressed the issue. The proposed amendment to Section 2 is

needed to restore the "ten years of thought, experience and

struggle" referred to by Judge Goldberg.

In October, 1980, we retried Kirksey v. City of Jackson

exclusively on the intent issue in light of the Mobile case.

We offered both direct and extensive circumstantial evidence of

the discriminatory purpose in adopting and maintaining at-large

elections in Jackson, Mississippi, a city in which blacks are

45% of the population, but in which blacks have never been

elected to the city council since at-large elections were insti-

tuted in 1912.

We offered in evidence the results of a poll reporting

the racial motivation of white voters in Jackson who, in a 1977

citywide referendum, rejected a change to single-member districgs

or wards. The referendum to change from the at-large system was

defeated: 72.4% of the white voters voted to retain at-large

elections, ad 97.9% of the black voters voted for the change.

The poll among white voters showed that 61% of those who voted

to retain at-large elections did so for one or more racial

reasons. 7/

Different voters responded to different racial reasons:

(a) Might cause racial tension 33%

(b) Would encourage black parti-

cipation in city government 36%

(c) Might make it possible for blacks

to serve as City councilmen 40%

(d) Might result in my being repre-

sented by a person of another race 33%

7/ Multi-Quest International, Inc., Attitudes of Jacksonians
TowarT-the Form of City Government (1980).
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A number of voters also offerred unsolicited racial comments, such

as "I don't want a 'nigra' representing me" and "Blacks are human,

but whites are more efficient."

We lost in the district court which held that the motivation

of the electorate is immune from judicial scrutiny. 8/ A panel

of the Fifth Circuit Court of Appeals affirmed. _/ In Jackson,

Mississippi, where at-large elections were first adopted by

a referendum in 1912, and were maintained by a referendum in

1977, the Court held that even though Mobile requires us to

prove discriminatory purpose we are barred from using evidence

of the motivation of the decisionmakers--the city voters. The

direct and circumstantial evidence of denial of access to the

political process which meets the standards of Zimmer and White

is not sufficient, after the Mobile decision, to prove a violation

of the rights protected by Section 2.

..... 9/ No. 81-4058 (5th Cir. Dec. 11, 1981).

506 F. Supp. 491 (S.D. Miss. 1981).S8/



POLITICAL MEDDLING: THE WITHDRAWAL OF THE ATTORNEY GENERAL'S
OBJECTION TO THE 1976 JACKSON ANNEXATION

In 1976, the Attorney General objected pursuant to

Section 5 of the Voting Rights Act to annexation by the City

of Jackson of a predominantly white area because the annexa-

tion diluted black voting strength in Jackson. The, in 1981--

four and a half years later--after protests from Senator Thad

Cochran (R-Miss.) and House Whip Trent Lott (R-Miss.), the

objection was revoked and withdrawn, allowing the White voters

in the annexed area legally to participate in Jackson elections.

On December 3, 1976, the Attorney General lodged a Section

5 objection for dilution of black voting strength to annexation

of a 40-square-mile area containing 32,490 persons, 74 percent

of whom were white. This was the third annexation of pre-

dominantly white areas by Jackson since 1960. Jackson is

governed by a three-member city council, all elected at-large.

The Justice Department determined that the 1976 annexation

"continues a trend dating back at least to 1960 of the annexa-

tion of areas of primarily white population, which has the

effect of counteracting the impact of an otherwise growing black

percentage." The effect of these annexations was to "more than

offset the growth of the black population," and without which

"the black population in the City of Jackson would be approach-

ing a majority."

This Section 5 objection was ignored by the City of Jackson,

and--despite repeated request--the Justice Department refused

to file any action to enforce it. Residents of the newly-annexed

'area were permitted to vote in the city elections of 1977 and

1981. In May, 1981, Rev. Jesse Jackson, Reps. John Conyers and

Walter Fauntroy and several other black leaders formerly

requested the Justice Department to file suit to enforce this

objection, but no action was filed. One month prior to the

June, 1981 general election, James P. Turner, Acting Assistant

Attorney General, wrote counsel for the City of Jackson:



681

It is our understanding that the City intends to

hold its 1981 elections by including in the elec-

torate the areas annexed in 1976. Because of the

short time remaining before the elections and the

disruptive nature of this last minute litigation,

we will not seek to enjoin or delay the election

process. However, if the 1981 elections are con-

ducted in a manner violative of federal law, and

if the objection is not resolved and remains out-

standing, we will be obligated to take prompt

action to enforce the provisions of the Voting

Rights Act. We should adivse you that the relief

we seek may involve an order shortening the terms

of the persons elected and requiring that a new

election in compliance with federal law be conducted.

On July 23, 1981--four and a half years after the objection

was made--the objection was withdrawn. The letter withdrawing

the objection contains evidence of several major irregularities:

(1) There is no evidence that Jackson officials ever

specifically requested the Justice Department to reconsider its

1976 objection. A "transmittal" received on May 23, 1981 was

merely interpreted by the Justice Department as a request for

reconsideration, and then granted.

(2) The letter specifically notes that the Department's

"thorough re-evaluation" included "consultation with the Deputy

Attorney General." Justice Department regulations specifically

delegate the Attorney General's Section 5 responsibilities to

the Assistant Attorney General in charge of the Civil Rights

Division. Consultation with the Deputy Attorney General, Edward

C. Schmults, is outside the normal procedure followed in these

cases.

(3) Justice Department regulations require that recon-

sideration of an objection can only be based on "a substantial

93-758 0 - 83 -- 44
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change in operative fact or relevant law." 23 CFR S 51-45. This

objection was reconsidered and withdrawn even though there was

no change in the facts or the law.

(4) The standards applied in withdrawing the objection

directly contradict the standards applied and litigated by the

Justice Department in City of Rome v. United States and affirmed

by the Supreme Court in 1980.

The withdrawal of the objection was the direct result of

political interference by Senator Thad Cochran (R-Miss.) and

Rep. Trent Lott (R-Miss.) in the Justice Department's enforce-

ment of the Voting Rights Act. In a Jackson Clarion-Ledger

article published the day before the objection was withdrawn,

both Cochran and Lott admitted intervening with Justice Department

officials on the Jackson objection. Cochran admitted a telephone

conversation, "I only asked the high echelon people to take a

look at the Jackson problem," and Lott admitted a face-to-face

meeting with Deputy Attorney General Schmults. Cochran is the

brother of Jackson City Commissioner Nielson Cochran, a member

of the three-member Jackson City Council.

Copies of the relevant correspondence are attached to

my statement.

Mississippi Congressional Redistricting

In Mississippi, blacks are heavily concentrated in the

Delta, a geographic and economic region in the northwest portion

of the state. Fourteen of Mississippi's 21 majority black

counties (1980 Census) are located in this region. Almost

half of the state's 387 black elected officials are concentrated

in the Delta.

The Mississippi legislature recently adopted a plan for

Conressinal districts termed the "Least Change" plan. The

* .plan divides these fourteen majority black counties among three

of the five oddly-shaped congressional districts, depriving

blacks of a majority in any of the five districts. Mississippi

4:



683

is 35 percent black in population. In enacting the "Least

Change" plan, the legislature rejected two plans which would

have provided majority black districts in the Delta. One plan,

which I drafted, would have Created a 65 percent black Delta

district; another plan drafted by state Rep. Jim Simpson, a

white legislator, would have created a 54 percent black Delta

district.

During legislative deliberations, state Rep. Tommy

Campbell, chairman of the Legislature's congressional redi-

stricting committee, argued that adoption of one of the

alternative plans would jeopardize the reelection changes of

Mississippi's all-white congressional delegation:

To trade these considerations for the symbolism

of electing a black would throw away real poli-

tical considerations. (A black majority district]

was not in the best interest . . . of citizens of

both races.

During legislative hearings on the plan, the "Least Change"

plan was criticized by the Mississippi NAACP, the Mississippi

AFL-CIO, the Mississippi ACLU, the Children's Defense Fund,

the Mississippi League of Women Voters, a number of black

community organizations, and members of Mississippi's

Legislative Black Caucus, all of whom criticized the plan as

a racial gerrymander and urged the adoption of a majority black

congressional district.

Mississippi has not had a black congressional represen-

tative since 1882 when Rep. John Roy Lynch was seated after

winning an election contest in the U.S. House of Representatives.

For most of this century, Mississippi has had a Delta district

stretching from Memphis to Vicksburg. In 1960, the district

was 59 percent black in population. In 1966, a year after the

Voting Rights Act was passed, the Mississippi Legislature sliced

up the Delta district horizontally, and divided it among the
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First, Second an Third Congressional Districts, thus depriving

newly-enfranchised black voters in Mississippi of the opportunity

to elect a member of Congress. The 1981 "Least Change" plan

perpetuates this gerrymandering of the black population of the

Delta.

Newspaper reports on-the debates surrounding the 1966

congressional redistricting clearly show the racial motivation

behind the adoption of the 1966 plan fragmenting the Delta

district. The 1981 plan, nearly identical to the 1966 plan

is, indeed, the "Least Change" from effective discrimination

against black voters. The legislative debates of 1966 were

reported as follows:

Jackson Daily News, January 14, 1966

"Did the Negro situation enter in this redistrict-

ing plan?" asked Rep. Odie Trenor . . • When he

got no answer to his question, he said "we all

know the Negro situation was the main factor."

Rep. Thompson McLelland of Clay, said, "When

this bill is attacked in the courts, they're

going to look into what areas were moved, where

they were moved and for what purposes they have

been moved_ They were moved so there shall not

be a majority of certain groups in a district.

The Courts will consider a similar case and

they'll throw this out. We will have congress-

men elected at-large or by districts fixed by

the Supreme Court.

This patently was drawn in a manner to de-

value the vote of a certain group of people."

Backers of the plan did not deny that the

Delta area was split up to divide the heavy

Negro vote.
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Jackson Daily News, March 7, 1966:

Rep. Clyde Burnes said that the House bill "had

a little too much discrimination to be ignored

(by the courts)."

Jackson Clarion-Ledger, April 1, 1966:

A plan adopted by the Senate would have given

second (District) a heavy Negro majority, but

the House rejected this in favor of five

districts with white majorities. Most senators

agree that unless one heavily-Negro majority

district is established, the government will

knock the redistricting plan out through the

federal courts.

Jackson Daily News, April 6, 1966:

Rep. Thompson McClellan . . . argued . . .

"Any bill that shows discrimination against a

certain race they'll knock down. You are trying

to take two white counties in northeast

Mississippi out of the 2nd District and put a

heavy Negro populated county in. They will say

this bill is fraught with discrimination."

The year of the first Congressional redistricting to split

the Delta --- 1966 -- saw a number of other actions by the same

Mississippi legislature directed at diminishing black political

participation. With black voter registration substantially

rising as a result of the 1965 Voting Rights Act, the 1966

Mississippi legislature introduced at least 30 bills pertaining

to elections or the political process, and no fewer than 12

bills or resolutions were passed which altered the state's

election laws. United States Commission on Civil Rights,

Political Participation, p. 22 (1968). Included among those

measures which the legislature enacted into law:
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--A statute repealing the previously mandatory single-

iiember district elections for county boards of supervisors, and

allowing each particular board the local option of switching

to at-large elections. The state failed to present this measure

for Justice Department review under Section 5, and was finally

ordered to do so by the Supreme Court in Fairley v. Patterson,

a black candidate for U.S. Senate who won two counties in the

June, 1966 primary. As one state senator put it, the bill was

revived "just because a few niggers voted down there [in

Claiborne County]." United States Commission on Civil Rights,

Political Participation, pp. 25-26.

--Legislation providing for "open primary" elections in

Mississippi. This discarded "the traditional rule where the

top vote-getter in a general election is the winner, whether he

captured a plurality or majority of the votes. In its place

was substituted a system where candidates can on."y win with a

majority of the vote. Under this new system, black independents

in white population majority electoral districts had no hope

of winning office, even upon attainment of a plurality of

general election votes. In recognition of the racial motive

of the legislature behind the bill, the governor vetoed it,

saying "this is an inopportune time for racial changes to be

made in our election procedures." 1977 House Journal, pp.

1111-1112. Later versions of the open primary bill were

introduced and passed by the Legislature in subsequent years,

and were three times overridden by Section 5 objections from

the. Justice Department. The matter is currently in litigation

following the initiation by the state of a declaratory judgment

action under Section 5 in the United States District Court for

the District of Columbia.

--A statutory package significantly increasing the burdens

of qualifying and running as an independent candidate. This

legislation, enacted after three black members of the



687

Mississippi Freedom Democratic Party announced their independent

candidacy in the general election for U.S. Senate and House of

Representatives, contained the following provisions: (1) A

tenfold increase in the number of signatures of qualified

electors needed for the independent qualifying petition; (2) a

change in the time for qualifying from 40 days before the general

election to 60 days prior to the primary election; (3) a new

rule that no person who has voted in a primary election may run

for office as an independent in the general election; and (4) a

new requirement that each qualified elector who signs the

independent petition must personally sign the petition and

include his polling precinct and county. The state did not

submit these changes for Section 5 review until ordered to do

so by the Supreme Court in Whitlev v. Williams, decided sub nom.

Allen v. State Board of Elections. The Justice Department then

objected to the legislation, concluding that it was racially

discriminatory in both purpose and effect. Letter from Leonard

to Summer, May 21, 1969.

While these facts should be sufficient to prove that bhe

rights of black voters are violated by the 1981 plan, this is

just the kind of direct and circumstantial evidence which

post-Mobile decisions of the district court and appellate court

in Kirksey v. City of-Jackson held did not meet the new standard

of proving discriminatory purpose.
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City tzoracy
Ci,'y of J4a5ol
Post Offic" isox 17
Jack.saw, t.isiaippi 3$i2O."

rMor kir. Stone;

TLis is in reforanco to too annexation, with precinct
lizus ar. polling places for the annexo i ariaa, to the Cit y
of Jacksou, 41snissippi, submitted to tho Attornoy Geziorzl
for review under Soction 5 of the Votiuq rights Act of 19 .
a, aporjo%. Your sub mission was comrpletud by our receipt of
iiplo4u~al inforoatci on October 4, 1976.

action 5 of tua Voti4, T ±ghts Act ro uirea ttse Attorwoy
Guaicsr to examine submitted changes that affect the voting
erocoos to awr.m.r-that a cha.n'o 'does not have vie pur:'Ose
and will not Izavo t .c effect of dwnyinq or abridgine th.,
ric:ht to vote on account of race or color. " In Aki~ng tl Ii
tutriun tiar, on Lehalf of tho Atwornv:q oanoral, wo apply
:rw legal principles dovloped by tho courts i thu a.nm or
anAlogous zituationo. Tho lricipal cao& dealing wit tLho
OroCPr approach to an valuation of Annoxatiouo under
Section 5 aru C of Richmond v. United States, 422 U.%.

!' (19'7W aud Cit'(of etorshur', v. UTiMtu fltatas, 354 r.

dLact.ially, tnusao cavs ret:uiro an analyois of an annxa-
tioa owru4uasion to axa&iae the inpact of tho boundary
az.uansiors on aiaiorLty Votn.t. right, bohh st.tictically anC
"- tao onritxt of tho local eloctoral oystcr., with due
conaiadoration to "~o historic pttarns of rainority electoral
partici atio4. 5eo also Wt.itco., v. Chavia, 403 U.S. 124
(1971); , 'h-ite v.nao ter .~ 7 Tf9iV73): a~e IV1ic1ks
United fo in .- rh;. t si. v. Cit oSruveprt.

'i:a uccivionc cited above preacrib our approach to
th; rovid- of anaouatiosrs u..ur octioil 5. 10Wit1 roap(ct to
racial .df~uct, t it Our-rarc Court, in re ffirain its holirc
zn Pcvsuc cjra oxta in PiLhr.Qjad, aupra, 422 L..b'.

*w"'t!c walexation of an &rea with a
hitS WaJoruity, Corninud with at-

laro council=aiLc elections ax.i
....... racial voting, croated cr ontanceo

the powOY of tha witi.4 majority to
cxclu~ jc;roas tot,-lly fror.
pcrticipation in tha qovarning OC
th.o city =rAuVJ% me=4oruaiuii on the
city council.

Accorlinq to the information you hava provided, the
aroa annexed in 1976 is populated 6-y 32,490 porsonz, of Vlo.
23,ir9, or 74%, &ra whito. The affect of incluing
approxiatly threa times as v'any vhitos an tlOckS in tniU
Anucxation is t.,%at t;io black o rcerntago of the city's total
poj.ulation droppo frow 40t to 30;.

This decrease in tho black percentage ie Ja )cnon could
ii.olf tuavo a sigrLficatt affect on tio political strength
of slaclj in the city. Moreover, it continuws a trand dating
back at last to 196o of the annexation of aroas of
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primarily wvLit population, whicb has the effect of countcr-
acti-,g tbae ipact of an otherwise ,;rowin-t black population

Y~r Tora1 Whitc t il.ck t

1960 (jwrannexatir&) 120,761 70,694 f3., 49,9V4 41.4

19i0 (postwnexation) 144,422 92,793 64.3 51.556 35.1

1970 (preannetion) 153,68 92,S.1 60.2 61,063 39.7

1971 ( iost&nnexation) 163,,U63 100,33C 61.- 62,471 3G.3

1976 (preannoxatiou,) 200,700 120,420 O0 0,200 40

1974 (PostannezatioA) 233,150 144,39 61.9 38,791 36.1

zs th alovt- cart inCicatos in 1 6f "%*c hon h13 -
pon-lation of about- 13C,0, of which ovar 41% waa black'.

XL largo nnaxaton thct yex, of an araa c€ntainin a
v,,u24Lion ttct ,0s over 4t white, roduco the bla-.

percut~al'o to loso than 36to In th-U 10) years Witween h
19u and. 1570 cn e a w vrc no awuoUationc aAl tM .
blacA , rojortioa of C16o citlo population Crow by about four
prcu.ita e point. In that oriod thc whiti population w4;
static, declininc in its proportio, of the whole. To 1971
w4boxation Intcrraptod thia trend by udiLn9 9000 porsonr., of
Vbo:- b4.5% Wure witv. IAt thig poiuL we raised witha you t.be
jaro.leiu of arlectvo annexation an. poiralted out the po'tantal1"
dS.IUtIVV od~tfOCD% .r LAO WeaLXAti*;I. jgevovur, with 6.he unrjLor-
ntaneiny t4at the city plannou' to incluia two specific black ;
ar~ras ac par- of Uion jwndirc; annoations, wo did not oljec'
tW tuat auncation un-31.r Section .

The annexation of the two a-aa did not go for ard as
promptly a had L amn proiectud. Instea%, thoy were includdeU
is tx leaX9b anne cation of 1976, which is now uner
consaieration. Dveu though tho city appears to have Included
all eligiblo baok aroas in the current annexation, .e
irnacapabla aftcct of tho 1976 annexation is to continue' t:ve
patteru of the uarliur atncxations.

Taken togothor, the t.ro annexations have inclua*Z whLtaa
at almost a fivi to one ratio to blacks (53,765 to 11, 4I).
Thuy have morm than offeut the rowth in the Llack p.roportio;i
of the city's population that has boon occurring. But for thia
40ariou of annexations, the block population in the City of
Jacosqu would be npproaching a na ority.

Aninuationu are reviowale un%".r Section 5 of tio Votins
"L4ih~: Act bacausa tbay affect the coL.jodItL"n of Uh

oluaOrato. Thg aro o~joctionable if thay are designod to
dilute the votin" powr of a minority or if they have that
offact. TheB a city's oloctoral syatem as wall as demographic
statics mast be included in the t torney encrala'e
consi"'(ration of the effect of an annexation.

Jackson has a tr roe-"mbr city council, Vit:i tix
i&yor aitc two coxL~siouerA cloctud at large. ; r0jori-."
votc i& rt:quLred for nomination. and full cst.c votinc i%

3cOuI-. :o black iz c'vrr been ulCICtec6 to taa council,
41uov~ eral.ia~vc bteo: cU'di~c. Our rusoarch inziQtie:

z. l loccio~u; i. a son Pro charactcri:oC b' racial b2oc
votintj. ?:ur thG dilutive effect of tbe ana.ation coaiine

a syetru of vl-cuios- t:'.At . inizizs the opportunity for
r.-:iorities to be clocted and wit.h the existence of racial bloc
votnin r.Akos .t ib1 for tle Attorney, Ceneral to c l:'
t nhat t.'& 1-97T Aneioxatioa will nut have a rac.1312y dir.-
cri~inatory af.,oci.

I
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,har ti n u r is a dilutive effoct.. ai mnoxation .wy
atil1 bc uwo *octionablo if, ao th urec to CovrL hold inruturs .:tr, sun~ra, 410 U.S. at 1031, tne city also takor s tapu
't nukutraliZe to tI extent . onlblo any advors affect uP.on;

Vno political partio1iption of black votare." no , :rer
Court explainiod i R'lcluond, st~pra, 422 10.4. it 370, thnt

_- 'th COn ;aoncOs voulTh-eqtiu-aCtor6ly obviatud if at
larqa olactiona war*-rJlacCa by a ward syrtom of clwoin'
council.'.un. Althou% it is our 1nderatandin that the City
of Jackson has the agtrhority to rako such a cihan g in its
electoral systar, no such action has lr, taken.

On the question of racial purpose, our analysis hao
not disclosed ar.y racially discririnatory motivation a&sociatud
bs. 6-8thl±a uniazation.

Accordingly, I ut on iuhalf of the AttornOy Gencral
oter au objections to the io-plazntation of tbo a-bmittod
anh)iuNQion to t4C CoXtit that it AfflCLC vOting in thO C.ty
of Jacksoa. It iLa our view at such. an o section doos not
u,, Nvoral law -affuct the lerality or propriety of the
anne zatlon Lt-ls=f. ;iovuvr, un.Lil withdrawn or invaliuatoc
Gy court action, the oL-Jejtion doo preclude the conduct of
vuvniciial elections in tne annexed aroa.

Of courzc;. &a ;rovi,..C Ly Suction ., yo. have the
ric.:a to aok a declaratory Judt~cnt £.rov t'he Unitu4 5taros
LDiotrict Coart for .,e Dristrict of Colunzia that t1hiv

-an :iuion "3rsse'uAL':r tUi -uri.ore nor the effect of dtnyinc"
or r.rir, t. ri;gt tco vote oti account of racu or cuio .
i. , 4".1 UVent., wo woui4 &Io .lea3' d to discuss With you any
:.u4uicy~J you a% i-V in con-,vction with this matter.

In roar.: to tl.,.c precinct lines and polling ;'lacef for
tua% unto ara, :Lo dutexUi,-Intoi. wll be P'ad' at this Lito
Iuo to the effect of uiis objoctio;i on votiril- in tno annczd

sirncaraly,

J. StwkLey Pottinger
Assaotuat Attorney Goeral

Civil Rightas Division
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JPT:PFH :mrk
DJ 166-012-3

17 FEB 1981

Mr. Howard C. Ross, Jr.
City Attorney
P. 0. Box 17
Jackson, Mississippi 39205

Dear Mr. Ross:

I am writing to determine w.'hat action the City of
-Jackson intends to take to comply wIth thc reouiremonts
of Section 5 of the Voting rights Act of 1965: 42 U.S.C.
1973c, concerning the annexation made by the City in 1976.
As you lunow, a Section S objection to thu. voting, changes
occasioned by the annexation has been outstatidirig once
December 3, • 19 76.

In the December 3, 1976, Se'ction 5 objection we
suggested that the annexation at issue might satisfy the
Section 5 test if the City tool: action to remedy the
dilution of minority voting strength rosu. tinH from the
annexation, that. is, "if ac-larse elecLions were replaced
by a ward system" of election. City f Richmond-v. United
States, 422 U.S. 358,370 (1975). S nce the -iction,-.e
CM7Tas ben provided more than four years to take the
action described or, in the alternative, to cook Section 5
preclearance from the United Statea District Court for the
District of Colun.ia. On December 21, S 76, we were
notified that, upon petition of the voters, a referendum
election would be hold to present a proposal that the
present coninission form of government, elected at large,
be replaced by a mayor-council form of government with-the
council members elected by district. The Attorney General
granted Sectlon 5 preclearance for the conduct of that
referendum in the newly expanded city tiace the referendum
appeared to be a step in the direction oP resolvLnR the
concerns which led to the Saction 5 cbhection. lHowever,
the electorate, ia a racially polarized referendm= election,
rejected the change to the sinele-.cmxber district plan.



692

- 2 -

Prior to the commission elections cf 1977 we a.ain
discussed with the former cit7 actornev the City's
compliance ,ith the objection. At that time we noted
thar litigation had been instituted chailenfinr, on
constitutional roundd, the at-large election plan
(Kir1hsey v. Citvof Jackson) and that that litigationmh providF anoi.-ar vio e-f4 for alterin- the at-large
election scheme and thereby remedy tho concerns which led
to the Section 5 objection. On that basis, we notified
the City that we would not insTitnte legal proceedings to
enjoin implementation of the voting chances caused hy the
arnexation in the 1977 elections. 11owcYL r, the City
opposed the relief requested by the Yirks.v plaintiffs
and, to this date, the liti,,ation has not remedies the
dilution which resulted in the Section 5 objection.

We are awaro that municipal eiectiors will again
be conducted in June 1981. Unless the City obtains a
withdrawal of 6:he Section 5 objection nrior to the election,
the voting changes occasioned by the 1976 annexation may
not be implemented in the 1981 election. In other words,
as long as the objection is outstanding t'he citizens in the
annexed area may not legally participate in the election.
In this regard I request that you notify ime within twenty
days as to what action the City plans zo tal.e to comply with
Section 5 in the upcoming election.

Our staff remains willing to work vith you and cit7
officials in m effort to resolve this matter. However,
our efforts over -he past four years to obtain voluntar7
compliance with federal law have not bean successful and
thus,if the City i3 unwilling to remed, ch. concerns which
led to the objection or to exclude the annexed area from
part-icipation in ti.e 1981 election, we rill be required to
.stitute legal proceedings to obtain com-)liance with

federal law. Of course, the City also retains the o-tion
to seek Section 5 preclearance of the annexation from the
United States District Court for tho District of Coluibia.

Z'rf'oi. have any questions, pleas- fecl free to contact
ri. Robert 'Kwan at 232/724-7436; Mr. Zaan is the attorney in

our Voting Section who has becn as_;noAc, =o handle this mattr.r.

VWe look forward to hearing fro,=: 7cu.

Sincerely,

JT.cs P. Turner
.%ctinr; Assiatant Attornoy Cenoral

Civil fi%,hco D ivi-i'
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LAWYERS COMWFEE
FOR MM RIGHTS UNDER LAW

SUITE MO e 723 FrTWTH 8"hET. NORrWTfw3 a WAU~WGTON D.C. UOM e PHONE 032) 40WO

CAM AOORES LAWCIY. WASHINGrON. D.C.

April 29, 1981

Mr. James Turner
Acting Assistant Attorney General
Civil Rights Division
United States Department of Justice
Washington, D.C. 205,3.a

Re: Section 5 Objection to the City of Jackson
Annexation

Dear Mr. Turner:

I am writing to urge the Department of Justice to file
suit to enforce its December 3, 1976 Section 5 objection to
the City of Jackson's 1976 annexation prior to the upcoming
May 12 municipal primaries to insure that the rights of black
voters in Jackson secured by the Voting Rights Act of 1965
are protected and not diluted in the May 12 voting.

On December 3, 1976 the'Attorney General determined
that the City of Jackson had engaged in a series of annexa-
tions of predominantly white areas (1960--over 90% white,
1971--84.5% white, 1976--74% white) which offset increases
in the black-population percentage and prevented blacks in
Jackson from gaining a majority of the total population.
Because Jackson City Council elections are conducted on an
at-large basis in citywide voting, these successive annexa-
tions substantially submerged black voting strength in
Jackson in the newly annexed white vote, thus preventing
black voters from having a great influence in municipal
elections or even electing candidates of their choice to
city government. In the Section 5 objection letter,
Assistant Attorney General J. Stanley Pottinger, acting on
behalf of the Attorney General, concluded:

"Thus the dilutive effect of the annexation com-
bined with a system of election that minimizes
the opportunity for minorities to be elected
and with the existence of racial bloc voting
makes it impossible for the Attorney General
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to conclude that the 1976 annexation will not
have a racially discriminatory effect."

That objection has not been withdrawn, and no action has
been filed by the City of Jackson in the District Court
for the District of Columbia seeking to overturn that
objection.

The Section 5 objection letter made clear to Jackson
officials that "the objection does preclude the conduct of
municipal elections in the annexed area." However, since
the objection was interposed, the City of Jackson has con-
ducted municipal elections in the newly annexed area and
has included the precinct tallies from that area in the
official returns. In his January 23, 1981 opinion in
Kirkse v. City of Jackson, Civil No. J77-0075(N) (S.D.
Miss.Four lawsuit challenging the constitutionality of
the at-large voting system, District Judge Walter L. Nixon,
Jr., found that the Department has failed to enforce this
objection:

"The Justice Department did not object to any of
the citizens in the annexed area voting [since 1976],
and thus, they did vote in the 1977 referendum and
have voted since in all municipal elections, as
evidenced by the testimony of Mrs. Evelyn Ballard,
Jackson City Clerk." Supp. Mem. Op., pp. 46-47.

We urge you to take immediate court action pursuant
to Section 12(d) to enforce this 1976 objection and to
prevent the City of Jackson from including the votes cast
in the newly annexed area in the May primary and June
municipal election returns. Failure to take effective
enforcement action will be widely interpreted as repre-
senting a retreat by the Department from its commitment
to vigorous enforcement of the laws protecting the right
to vote.

May I please have a response from you on what action
you plan to take as soon as possible.

Thank you for your consideration of this matter.

Yours very truly,

Frank R. Parker, Director
Voting Rights Project
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, ~ "Offir of th Att ni' 66 rrrar
IV ashinrln,ThT.,V1530

Mr. Jerris Leonard
Leonard, Gettings & Sher
Attorneys at Law
Suite 550
1700 Pennsylvania Avenue, N. W.
Washington, D. C. 20006

Dear Jerris:

As you will recall, we met on April 13, at your
request, to discuss the longstanding Section 5 objection
to the voting changes occasioned by the 1976 annexation
by the City of Jackson. At that time, I indicated to
you that it was the position of the Department of Justice
to enforce the outstanding objection unless the City of
Jackson submitted additional information (vz., a revi- d
demographic analysis concerning the annexa-i'n based upon
the 1980 census) to demonstrate that the factual basis
upon .which the objection was originally based is in error
or unless the City would enter into a Consent Decree with
the Justice Department preserving all remedies available
to the parties.

As you know, the law is quite clear in authorizing
the Department of Justice to enjoin the conduct of elec-
tions in the newly expanded section of a city unless and
until the necessary Section 5 preclearance is obtained.
I am enclosing, for your information, one of the most
recent federal court decisions .regarding the effect of
a Section 5 objection to annexations, Gamble v. Town of
Clio, C.A. No. 80-456-N (M.D. Ala., March"57 1981). In
EWa case, the three judge court held that unprecleared
annexations "are legally unenforceable and the votes of
persons residing in these annexed areas are without effect
in determining the persons legally elected to office."
Id. at p.3.

As I indicated to you in our April 13 meeting, the
Justice Department is willing to enter into a Consent Decree
that would permit the conduct of the regularly scheduled
election this year provided that the Ciiy of Jackson under-
take to obtain a resolution of this issue. The matter could
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be resolved ix , n) r.f hre4 ' First the City could
enact or otherwise obtain the legislation necessary to
alter the at-large structure to remedy dilution and to
implement the new plan. Although regularly scheduled
elections would not be enjoined by the Consent Decree,
the order would provide for an election in compliance with
federal law at the earliest possible date. Similar relief
was recently ordered in United States v. Clarke County
Commission, C.A. No. 80-0457-F (N. D. Ala. Oct. 24, 1980);
a copy of that decision is enclosed for your information.

Second, the City could file with the Attorney General
a request for a reconsideration of the objection or, third,
it could seek preclearance from the United States District
Court for the District of Colubia. However, absent preclear-
ance of the annexation by the District of Columbia court or
withdrawal of the objection by the Attorney General, a new
election would have to be conducted by a date certain under
a new plan which remedies the dilution caused by the annexa-
tion (and therefore satisfies the Section 5 standards) or,
if the requirements of Section 5 have not been satisfied by
that date, a new election would have to be held without the
inclusion of voters in the annexed area at issue. Of course
the length of the provisional terms and the timing of the
n.w election would be dependent upon the amount of time
required to obtain the necessary legislationn; thcsp rrr-framec
could be established through discussions between you and our
staff.

I would appreciate your discussing this matter with
City officials and notifying me as to whether a voluntary
.resolution is possible. We are prepared to discuss this
matter further with you and, if you feel the idea is worth
pursuing, will prepare an appropriate Consent Decree.

In our meeting of April 13, you-advised me that you
would respond to our proposals for resolving this matter as
soon as you had the opportunity to discuss the proposals with
your client. Because the election is fast approaching, I
respectfully request that you respond by Wednesday, May 6.
We will take no further action during this period in the hope
that a Consent Decree can be prepared and filed.

We look forward to hearing from you and it is our hope
that this longstanding problem will be resolved promptly.

Sincerely,

Douglas R. Marvin
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U.S. Department of Justie

Civil Rights Division

Office of the AWItent Arorme.1 General IirsloVion. D.C 203)0

May 8, 1981

HAND DELIVERED

Jerris Leonard, Esq.
Leonard, Gettings & Sher
1700 Pennsylvania Avenue, N.W.
Suite 550
Washington, D. C. 20006

Dear Jerris:

I am writing to you in your capacity as counsel to
the City of Jackson, Mississippi in connection with the
City's compliance with the requirements of Section 5 of the
Voting Rights Act of 1965, 42 U.S.C. 1973c.

As you are aware, by letter dated February 17,-1981,
we requested that the city attorney tell us as to what action
the City intended to take to comply with the December 3,
1976, Section 5 objection to the voting changes occasioned
by a 1976 annexation to the City. The February 17, 1981,
letter stated in part:

Unless the city obtains a withdrawal of the
Section 5 objection prior to the election,
the voting changes occasioned by the 1976
annexation may not be implemented in the
1981 election. In other words, as long as
the objection is outstanding the citizens
in the annexed area may not legally
participate in the election.'

Since then we have exchanged correspondence with the city
attorney and have met with you on two occasions in an effort
to resolve this matter. Although at our most recent meeting
with you, held on May 5, 1981, you stated that the City desires
to seek reconsideration of the objection, there has been no
comitment that the City % ill comply with the objection unless
and tmtil it is withdrawn. Notwithstanding our efforts to
obtain voluntary compliance with federal law, our understanding

93-758 0 - 83 -- 45
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is that the City intends to implement the unprecleared voting
changes in the election which will begin on May 12, 1981, with
the first primary. A three-Judge federal court has recently
described similar conduct by officials of an Alabama city
under like factual circumstances as follows.:

Defendants sought the approval of the
Attorney General for the proposed
annexation, and when they failed to get
such approval, they proceeded in violation
of the law. Officials charged with
administering the law should be most
careful to obey, not defy the statutes
under which all United States citizens
are governed.

Gamble v. Town of Clio, Civ. No. 80-456-N (March 5, 1981)
at 2-3.

It is our understanding that the City intends to hold
its 1981 elections by including in the electorate the areas
annexed in 1976. Because of the short time remaining before
the elections and the disruptive nature of last minute liti-
gation, we will not seek to enjoin or delay the election
process. However, if the 1981 elections are conducted in
a manner violative of federal law, and if the objection is
not resolved and remains outstanding, we will be obligated
to take prompt action to enforce the provisions of the Voting
Rights Act. We should advise you that the relief we seek may
involve an order shortening the terms of the persons elected
and requiring that a new election in compliance with federal
law be conducted.

We also understand that the City intends to keep separate
the ballots cast in the annexed area so as to have them avail-
able for use in any challenge which may result and we would urge
that the CI-6y do so.

Because of the time constraints uder which we are operat-
ing we are hand delivering this letter to your office and we will
telephone the city attorney and read to him the contents of this
letter. Also, because of the intense public interest we iael
constrained, upon request, to provide the informatLon in this
letter to the public.

Sincerely,

James P. Turner
Acting Assistant Attorney General

Civil Rights Division
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[From the Clarion-Ledger, Jul 22, 19811

COCHRAN-LoTT, ONE-TWO PUNCH ATTACK STIRS CONTROVERSY IN FEDERAL AGENCIES

(By Johanna Neuman)

WASHINGTON.-Rep. Trent Lott of Mississippi remembers standing in his Pasca-
goula home sometime last summer, staring out at the Gulf of Mexico as he talked
on the phone to one of the mayors in his 5th Congressional District.

The mayor of Laurel, W.I. Patrick Jr., was worried that the U.S. Civil Rights
Commission had chosen his city to use as the focal point for a fim about the at-
large system of municipal elections. The commission wanted to examine in what
parts of town federal revenue sharing dollars are spent by city fathers who are
elected citywide, rather than by districts.

Patrick himself was facing re-election early in 1981, and did not %ant any addi-
tional attention from the U.S. Civil Rights Commission. As it turned out, the film
painted a picture of Laurel as a city divided by its railroad tracks and racially segre-
gated by its economics. Laurel-Laurel: A City Divided was not a favorite with the
mayor, who lost his re-election bid.

Lott, an eight-year veteran of Congress, did not do anything about the mayor's
concern right away. In fact, the Republican congressman says, he dragged his feet.

But after Ronald Reagan, another Republican who advocated states' rights during
the 1980 campaign, was sworn in as president in January, Lott, who by then had
become minority whip of the House, went to work.

Joined by Mississippi's Republican senator, Thad Cochran, Lott made calls and
sent letters to the commission-all with the same theme.

"I am appalled that the commission would undertake such an endeavor," Lott
wrote in one letter that called the completed documentary one-sided.

Cochran, meanwhile, was blasting away at the Civil Rights Commission from his
post on the Senate Appropriations Committee. During one subcommittee hearing on
the Civil Rights Commission's budget, Cochran grilled Director Luis Nunez about
the Laurel film.

"I assume (the film) is not an effort to influence action by the Congress to use a
appropriated funds, is it?" Cochran asked.

When Nunez replied that it was not, Cochran added, "For instance, the extension
of the Voting Rights Act?" The act requires certain states, primarily in the South'
to obtain prior approval from the Justice Department or U.S. District Court for the

-District of Columbia for any voting changes that might affect minority voting
strength.

Cochran, who wants the Voting Rights Act's provisions extended nationwide, said
later that he never meant to threaten the commission with an implied fight over its
funding. But he-acknowledged with a grin that federal agency directors "tend to
listen better" when they appear before an Appropriations subcommittee.

The fuss initiated by Mayor Patrick about the Laurel film and escalated with ef-
fective Washington muscle by Cochran and Lott won a 30-day delay in the film'3
completion so the mayor could add a protest.

Critics within the agency lament the delay, and wonder if it was not timed to give
the mayor a breather during the re-election campaign, or to skirt presentation to
the Judiciary subcommittee holding spring hearings on the Voting Rights Act.

This, Cochran and Lott deny. But what they do not deny-what they in fact seem
proud of-is that their involvement in the dispute is only one in a series of in-
stances where the two have intervened in the affairs of ostensibly independent fed-
eral agencies.

"I haven't done anything other members don't do or my predecessor didn't do,"
Lott said during an interview in his minority whip office at the Capitol. "I'm thank-
ful I'm in a position where I can effect some change."

Added Cochran, "There's nothing remiss or out of line. I would not have been ful-
filling my function if I had not brought these complaints of my constituents to the
attention of the federal agencies."

Throughout the Cochran and Lott interviews runs a corollary theme. Not only do
the two Mississippi Republicans see their intervention with federal agencies as part
of their jobs as ombudsmen for constituents, but they also believe the federal agen-
cies are riddled with lower-level and career bureaucrats who served under Democrat
Jimmy Carter and are not especially attuned to the policies of Republican Ronald
Reagan.

"Termites," said Lott in describing what he views as the infestation of the State
Department with closet Carterites. Clean out the bugs, the minority whip recently
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told Secretary of State Alexander Haig, or lose Republican House support for the
foreign aid bill.

Some federal bureaucrats are angered by what they perceive as blatant and un-
ethical political interference by Cochran and Lott.

"I resented it," said one federal bureaucrat who insisted on anonymity. "It has a
chilling effect," said a staffer in another agency who likewise asked not to be
named.

But others within the federal agencies lean more toward the view that Cochran
and Lott are merely asserting the right of conservatives to call the shots now that
they are in power."It used to be that the NAACP could walk in here and practically write policy,"
said one mid-level Justice Department official who also asked not to be named.
"Now it's their turn."

Often in their intervention in federal agency matters, Cochran and Lott have
used a good cop-bad cop routine, with the Republican senator delivering a mild
letter of protest or a complaint couched as an inquiry, and the Republican whip fol-
lowing up with a blistering protest or dramatic insistence that something give.

The two Republicans-whose backers historically have been at war within the
state Republican Party--say they usually do not coordinate their attack.

Organized or not, the Cochran-Lott, one-two punch has stirred controversy in
agencies from the Justice Department to the Internal Revenue Service, from the
civil rights division at Justice to the federal courthouse in north Mississippi.

The first evidence of their intervention came with the dispute involving the Civil
Rights Commission's documentary on Laurel. Cochran and Lott have been rolling
up coups ever since.

It is early March. Municipal primary elections in Mississippi are coming up, and
city officials in Jackson are upset.

The Justice Department has just written asking Jackson to comply with the 1976
objection lodged under Section 5 of the Voting Rights Act to the annexation of white
suburbs.

The administration of Dale Danks Jr., who was elected mayor in 1977, tells the
Justice Department that Jackson officials assumed the annexation had been cleared
with the Justice Department by the previous city administration.

The current city fathers include City Commissioner Nielsen Cochran, who called
brother Thad Cochran in Washington.

Sen. Cochran gets on the phone to the Justice Department. Lott has a face-to-face
meeting with the Justice Department's top political aide, Edward C. Schmults, in
which he mentions the case of Jackson, a city not in his congressional district.

Rev. Jesse Jackson, the civil rights activist from Chicago, is winning national
headlines with his calls for the Justice Department to enforce its 1976 objec.tion. He
charges that the annexed votes could hurt the mayoral campaign of Ftate Sen.
Henry Kirksey, a black. But less than a month before the June 2 general election,
the Justice Department backs off, telling the city to hold the election but keep the
annexed votes separate, in case there is a later dispute.

Cochran: "This (mayoral) administration assumed that the past administration
had worked out an arrangement with the Justice Department. Then all of a sudden,
the city gets this letter reminding the city that the annexation was never approved.
Why didn't they say something about it two years ago?"

Lott: "It was an untenable situation. All we said to the Justice Department was,
'Can't you make a clear statement one way or the other?' I feel toward the Justice
Department just like I did four years ago. Those are the same damn people."

Cochran: "I got the impression they were third- and fourth-level bureaucrats, not
new administration appointees. I only asked the high echelon people to take a look
at the Jackson problem."

It is late April. The Justice Department has asked U.S. District Judge William C.Keady to allow federal agents, including the FBI, to inst local M issippi jails.
The Justice Department said it wanted to determine whether state prisoners are
being housed in inadequate facilities at county jails in an effort to circumvent
Keady's orders on jail standards at the Mississippi State Penitentiary at Parchman.

The state attorney general sends two emissaries to Washington to visit Cochran
and Lott. Cochran calls the Justice Department to inquire about the case. Lott gets
Schmults to ask the court for a three-week delay in the lawsuit while a compromise
is worked out with the state attorney general s office. Keady later agrees to the
compromise negotiated through Lott's office, a congressionally inspired deal that
allows state officials, rather than federal agents, to inspect the jails.

Cochran: "Two assistant (state) attorneys general came by to see me. They were
concerned that the Justice Department was enlarging its litigation to include all the



701

jails where state prisonerg-Are temporarily housed. It sounded as if it was a case
invioving policy questions that was being decided by some hyperactive low-level bu-
reaucrats who had just been turned loose on streets in every town hall in Mississip-
pi. I wanted to bring it to the attention of the head man."

Lott: "The Justice Department is absolutely and totally out of order trying to tell
local county jails what to have in their systems. I do not back up one moment on
that one. Yes, we've got penal problems in Mississippi, but they do in New York and
Maryland too."

Lott is reminded that this is a pending lawsuit, not a policy decision, that a doc-
trine of separation of powers is involved.

"Yes, I know, I know. But I just feel so strongly about that-that it is a policy
decision that the Justice Department had to make whether to send agents into
county jails. It's not an individual criminal matter. It's a policy decision. It's a fun-
damental federalist question. I acknowledge that it is unusual, probably."

It is early March. The Internal Revenue Service has been preparing to implement
regulations stripping church and private schools that discriminate against minor-
ities of their tax exempt status. The regulations are the result of a lawsuit brought
by Mississippi parents on behalf of their children, but the IRS has been trying to
implement them nationwide. Because of that, Congress has attached a rider to the
IRS appropriations every year precluding the agency from implementing new regu-
lations.

This year, before the congressional battle even begins, Cochran convenes a meet-
ing of the Mississippi delegation at the Capitol with the newly appointed commis-
sioner of the IRS, Roscoe Egger Jr. Also attending are representatives from the Jus-
tice and Treasury departments.

Cochran tells the IRS commissioner that the regulations would unfairly single out
private schools in Mississippi, that even parishioners who contributed to their
church could not write off their donations as tax deductible if the church's school
was found to discriminate.

Egger tells Cochran and the others, according to a staffer who sat in on the meet-
ing, that the government is "proceeding slowly and carefully in evaluating efforts
by the schools to comply with the regulations."

Three months later, while the IRS is still slowly surveying the record of Mississip-
pi's private schools, a U.S. Circuit Court in the District of Columbia opens the law-
suit to out-of-state plaintiffs. With the case going nationwide, the IRS waits.

Cochran: "None of the efforts I made were directed toward the court. I do think
that would be inappropriate. The purpose of my involvement was to see that the
concerns of the school districts were brought to the attention of the federal agency
so they would be fully advised of the practical effects."

Lott: "Mississippi is the only state in the nation where they have sent IRS investi-
gators to go in there on a witchhunt to religious schools, which again gets to a fun-
damental constitutional question. We consciously escalated the rhetoric on that
one."

Lott said he was prepared to escalate the rhetoric in the IRS case even further by
filing a friend of the court brief, but backed off when it became clear that Commis-
sioner Egger was "'very attentive," and that "since the case seemed to be taking a
turn for the better that we would not press the case."
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LS. [cpartrnent ofjusik.

Ci il Rwhi% Diion

July 23, 1981

Howard C. Russ, Jr., Esq.
City Attorney
City of Jackson
P. 0. Box 17
Jackson, Mississippi 39205

Dear Mr. Koss:

This is in reference to the 1976 annexation to the
City of Jackson in Hinds County, Mississippi, transmitted
to the Attorney General pursuant to Section 5 of the Voting
Rights Act of 1965, as amended, 42 U.S.C. 1973c. Your
LranswhiLLul was received on hay 23. 1981. We consider your
transmittal to be a request for reconsideration of the Attorney
General's previous objection to the 1976 annexation. See
Section 51.44 of the Procedures for the Administration of
Section 5 of the Voting Rights Act of 1965, as amended.

We have carefully reviewed the materials you submitted,
the information furnished by others and our entire file on
this matter. Based upon our thorough re-evaluation, including
consultation with the Deputy Attorney General, we have concluded
that the objection to the 1976 annexation to the City of Jackson
should be withdrawn for the reasons discussed below.

First, it has never been considered that this annexation
of approximately 28,000 persons was purposefully designed or
carried out to dilute minority voting strength in the City.
Indeed, the annexation was based in part on a commitment to
contradict such an inference from a largely white annexation
in 1971 and in fact about one-third of the persons in the
annexed area are minorities. Compare City of Rome v. United
States, 446 U. S. 156 (1980). Those minoritypirsons may now
vote in City elections and will have proportionally greater
voting strength than before the annexation. The voting
opportunities of those persons were thus enhanced by the
annexation. Indeed, as the information you submitted
suggests, all black areas reasonably within the range of
annexation have been included.

Second. the objection to the annexation, entered
December 3. 1976, was based solely on a dilutive effect on the
black vote which as originally calculated was approximately 2%.
The first request for reconsideration was denied on April 26,
1977, but the denial letter acknowledged that the dilution
could be as low as 1.4%. The 1980 Census data you provided
confirm that as of the present time those estimates were
approximately correct. Where the dilutive effect is that low.
the other factors discussed in this letter assie more signifi-
cance than situations where there is a more substantial effect.
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Third, for the reasons described in my letter of
February-17, 1981, therb was no attempt to enforce the 1976
objection by seeking judicial intervention to prevent elections
from being held in the annexed area and this Department, on at
least two occasions acquiesed in the conduct of such elections.
Although in each instance government acquiescence may have been
ju±Aifi'd by the circumstances, the holding of elections involv-
ing the annexed areas has contributed to a community sense that
the new area was in fact a part of Jackson. We understand that
the black citizens in the annexed area have been politically
active in City elections. Moreover, as you point out in each
of the three elections held since the objection, the inclusion
of the vote of the annexed area did not affect the results.
Actual experience in elections thus cast doubt on the apparent
dilutive effect perceived at the time of the objection.

Finally, in absolute terms, the size of the minority
community has increased significantly. At the time of the
ODjeCLiU1I in 1976, iL wa. U., LhLhe I.i ui.L-oIi7t) poP A'-
tion in the enlarged city was about 38 percent. According to
the 1980 Census information it is now 46.8%. Thus, in the
intervening years it is possible that some portion of the
apparent dilution discerned in 1976 has been cured by unrelated
population movement.

For all of the above reasons, this case is, in many
respects, an aLypical one. On balance, it is concluded that
the most appropriate disposition of the matter is for the
Attorney General to withdraw the 1976 objection to the
annexation.

I should point out, however, that this should not be
construed in any way as a determination that the at-large
commissioner system in Jackson satisfies federal constitutional
requirements. That issue is pending on appeal before the Cou-t
of Appeals for the Fifth Circuit in Kirksev. et al. v. City o.
Jackson, Mississippi, et al. The United States' brief as
amricus curiae in that case maintains that the at-large commis-
Nioner form of government was originally designed and has been
maintained to prevent black citizens from enjoying full partici-
pation in Jackson's city government in violation of the
Constitution. Under the unique circumstances presented in
Jackson, we have.concluded that the better means of addressing
needed reforms in city governance is through a judicial dzcisicn
in the pending constitutional litigation.

Sincerely,

Acting Assistant Attorney General
Civil Rights Division
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LAWYERS' COMMTTEE
OR-CIVIL RIGHTS UNDER LAW

SUM W 0 M FrEENNm SWEE. NORTHWEST & WA3Noo. D.C. W * PHONE M) mem

CABLE ADDRESS LAWCVV. WA IINGTON, D.C

QUESTIONS AND ANSWERS ON THE SECTION 2 "RESULTS" STANDARD
OF S. 1992

INTRODUCTION

Section 2 of S. 1992 would amend Section 2 of the
Voting Rights Act of 1965 as follows:

No voting qualification or prerequisite to voting,
or standard, practice, or procedure shall be imposed
or applied by any state or political subdivision in
a manner which results in a denial or abridgment o?
the right of any citizen of the United States to
vote on account of race or color, or in contraven-
tion of the guarantees set forth in Section 4(f)(2).
The fact that members of a minority group have not
been elected in numbers equal to the group's pro-
po rtion of the population shall not, in and of
itself, constitute a violation of this section. [New
matter underlined.)

This section is identical to Section 2 of H.R. 3112 which was
overwhelmingly passed by the House of Representatives on
October 5 by a vote of 389-24. The amendment was strongly
supported by a bipartisan coalition in the House, and efforts
to delete it were rejected on the House floor by a voice vote.
The House bill, on final passage, received a unanimous vote
from the South Carolina, Louisiana, and Florida House delega-
tions, and received a majority of the votes of the House
delegations from Alabama, Georgia, Mississippi, North Carolina,
and Texas.
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1. WHAT IS THE PURPOSE OF THE SECTION 2.AMENDMENT?

The Section 2 amendment is designed to resolve the uncer-
tainty and confusion caused by the Supreme Court's decision in
City of Mobile v. Bolden, 446 U.S. 55 (1980), and to restate
the original legislative intent of Congress that proof of dis-
criminatory intent is not required to establish a violation of
Section 2 of the Voting Rights Act.

Prior to Mobile, courts held that Section 2 of the Voting
Rights Act

prohibits the imposition of any practice or procedure
which has the effect of denying or abridging the right
of any citizens to vote on account of race or color.

Toney v. White, 476 F.2d 203, 207 (5th Cir. 1973) (emphasis
added).

In City of Mobile v. Bolden, a plurality of the Supreme
Court, but not a majority, construed Section 2 of the Voting
Rights Act to require proof of discriminatory intent. Justices
White, Blackmun and Stevens did not discuss the statutory issue,
and Justices Marshall and Brennan expressed the view that Section
2 would prohibit voting practices which were discriminatory in
purpose or effect. A majority of the Mobile court did, however,
rule that the Fourteenth and Fifteenth Amendments prohibit only
those voting practices adopted or retained for a racially dis-
criminatory purpose.

As indicated by the House Judiciary Committee report
(H.R. Rep. No. 97-227, pp. 29-30), the purpose of this amend-
ment is to restate the original legislative intent of Congress
that proof of discriminatory intent is not required to establish
a violation of Section 2 of the Voting Rights Act. As Attorney
General Nicholas deB. Katzenbach, who played a key role in
drafting the 1965 Act and explaining the operation to Congress,
testified in the 1965 hearings, Section 2 of the Act was
designed to prohibit "any kind of practice . . . if its purpose
or effect was to deny or abridge the right to vote on account
of race or color." Senate Hearings, p. 191 (1965).

The original understanding was reiterated by congres-
sional leaders when the Voting Rights Act was extended in 1970
and 1975. For example, in 1970 Attorney General John Mitchell
supported a bill to repeal the Federal preclearance requirement
of Section 5 and substitute a provision allowing the Justice
Department to bring suit to enjoin any voting law which was
racially discriminatory in "purpose or effect." This proposal
was defeated after a number of Senate leaders, including
several who had been co-sponsors of the original Act in 1965,
explained that the Justice Department already had this authority
under Section 2 of the 1965 Act. 116 Cong. Rec. 5523, 5527 (1970).
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2. WHAT WOULD MINORITY VOTERS HAVE TO PROVE TO SATISFY
THE NEW SECTION 2 "RESULTS" STANDARD?

As indicated in the House Report (H.R. Rep. No. 97-221,
pp. 29-30), the proposed "results" standard is designed to
restore the pre-Mobile understanding of the proper legal
standard which focuses on the results and consequences of an
allegedly discriminatory voting law rather than on the intent
or motivation behind it. The application of this standard is
illustrated in Whitcomb v. Chavis, I/ White v. Regester, 2/
and Zimmer v. McKeithen. 3/ Merelya TiscrimTinatory effect
measured by the absence of minority office holders would not
be sufficient. Minority voters would have to prove that the
challenged electoral law or practice denied minority voters
equal access to the political process.

Some have erroneously charged that the new Section 2"results" standard would lead to the wholesale elimination of
all at-large election systems everywhere in the Nation. They
contend that it would be difficult to imagine a political entity
containing a significant minority population without proportional
representation that would not be in violation of the Section 2
amendment. This is simply incorrect and grossly distorts the
intent of this amendment. The House Report clearly states
(p. 30):

Not all at-large election systems would-be prohibited
under this amendment, however, but only those-which
are imposed or applied in a manner which accomplishes
a discriminatory result.

In Whitcomb v. Chavis black voters challenged at-large
voting in multi-member legislative districts in Marion County,
(Indianapolis) Indiana. The Supreme Court held that the mere
fact that black "ghetto" voters were not proportionately repre-
sented, did not show invidious discrimination

absence evidence and findings that ghetto resi-
dents had less opportunity than did other Marion
County residents to participate in the political
processes and to elect legislators of their
choice._4/

In White v. Regester, on the other hand, the Supreme Court
held that multi-member districts in Dallas and Bexar Counties
denied minority voters equal access7to-the political process on
findings of the District Court which showed:

1/ 403 U.S. 124 (1971).

2/ 412 U.S. 755, 765-70 (1973).

3/ 485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd on other
grounds sub nom. East Carroll Parish SchoolBoard v. Marshall,
424 U.S. 636 (1977).

4/ 403 U.S. at 149.
-3-
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--A "history of official racial discrimination in Texas,
which, at times, touched the right of Negroes to register and
vote and to participate in the democratic processes."

--A majority vote requirement for party primaries and a
"place" or post requirement limiting candidates to a specified
"place" on the ballot, which were not "in themselves improper
nor invidious, [but which enhanced the opportunity for racial
discrimination."

--No subdistrict residency requirement for candidates,
meaning that "all candidates may be selected from outside the
Negro residential area."

--Since Reconstruction, only two black candidates from
Dallas County had been elected to the Texas House of
Representatives, and these-two were the only blacks ever slated
by the Dallas Committee for Responsible Government, a white-
dominated slating group.

--The slating group did not need the support of the black
community to win elections, and did not exhibit good-faith con-
cern for the needs and aspirations of the black community.

--The slating group had employed "racial campaign tactics
in white precincts to defeat candidates who had the overwhelming
support of the black community."

--The Mexican-American community ofS an Antonio had long
"suffered from, and continues to suffer from, the results and
effects of invidious discrimination and treatment in the fields
of education, employment, economics, health, politics and
others."

--Mexican-Americans suffered "a cultural and language
barrier that makes [their] participation in the community pro-
cesses extremely difficult . .

--A history of a discriminatory poll tax and restrictive
voter registration procedures which continued to have a resi-
dual impact reflected in disporportionately low voter regis-
tration levels.

--Only five Mexican-Americans had served on the Texas
Legislature, and only two were from the barrio area.

--The Bexar County legislative delegation in the House
"was insufficiently responsive to Mexican-American interests."

--A pattern of racially polarized voting showing that
"race is still an important issue in Bexar County and that
because of it, Mexican-Americans are frozen into permanent
political minorities destined for constant defeat at the hands
of the controlling political majorities."

-4-
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These findings showed that based on "the totality of the
circumstances" Mexican-Americans were "effectively removed
from the political processes . . ."_5/

This equal-access-to-the-political-process standard was
then implemented and applied by the Fifth Circuit in Zimmer.
The Court correctly noted that disproportionate minority repre-
sentation was not sufficient to show a violation:

Clearly, it is not enough to prove a mere disparity
between the number of minority residents and the
number of minority representatives. 6/

The Zimmer court also correctly held that the existence of two
or three of these factors would not suffice:

The fact of dilution is established upon proof of
the existence of an aggregate of these factors.
The Supreme Court's recent pronouncement in White
v. Regester, supra, demonstrates, however, that
all these factors need not be proved in order to
obtain relief._7/

Applying this pre-Mobile standard, courts in numerous cases--
both in the South and in the North--rejected challenges to at-
large election systems alleged to dilute minority voting strength.
See, for example, Whitcomb v. Chavis, 403 U.S. 124 (1971)
(Indianapolis, Indiana); McGill v. Gadsden County Commission,
535 F.2d 277 (5th Cir. 1976) (Gadsden County, Fla.) (only-four
Zimmer elements proven); David v. Garrison, 553 F.2d 926 (5th
Cir. 1977) (Lufkin, Texas) (no proof of denial of equal access
to the political process); Blacks United for Lasting Leadership,
Inc. v. City of Shreveport, 571 F.2d 248 (5th Cir. 1978)
(Shreveport, La.) (District Court findings inadequate to meet
the standard); Dove v. Moore, 539 F.2d 1152 (8th Cir. 1976) (PineBluff, Ark.)- (burden ofW--fi e v. Regester not met); Black Voters
v. McDonough, 565 F.2d VTIii Cir.1977Y (Boston, Mass.) (no
denial of equal access proven).

5/ 412 U.S. at 769.

6/ 485 F.2d at 1305 (first emphasis added).

7/ Id.

-5-



709

3. WHY SHOULDN'T PLAINTIFFS CHALLENGING DISCRIMINATORY
VOTING LAWS BE REQUIRED TO PROVE DISCRIMINATORY
INTENT?

In some areas of the country, black and Hispanic voters are
denied equal access to the political process by racial gerry-
mandering, discriminatory at-large elections, and other electoral
devices which minimize and cancel out minority voting strength.
In Mobile, Alabama, for example, blacks constitute 35 percent of
the population, but no black person has been elected to the all-
white city council since at-large voting was adopted in 1911.
Unless minority voters are able to overcome these discriminatory
barriers to equal participation, these communities can continue
to cling to these unjust voting schemes.

So debate over the "intent" requirement is not merely a
matter of losing or winning lawsuits, as some have contended.
Instead, it involves the critical issue of whether racially dis-
criminatory voting laws not covered by the Section 5 preclearance
requirement can ever be eliminated, or whether black and Hispanic
voters should continue to be shut out of the electoral process.

For minority citizens whose votes are diluted or cancelled
out by discriminatory voting laws, proving discriminatory intent
is extremely difficult, and in most cases, impossible. Proving
intent ultimately requires a determination of what'was in the
minds of legislators who enacted or maintained a voting law
alleged to be discriminatory. And, in most cases, the best
sources of evidence of discriminatory motivation are cut off by
practical and legal barriers:

--Many discriminatory voting and election laws were adopted
years ago by legislators who are now dead. As the Birmingham
(Alabama) Post-Herald noted in an editorial supporting the House-
passed bill, "It would be a neat trick to subpoena them from
their graves for testimony about their racial motivations."

--Testimony from live legislators who authored or supported
discriminatory legislation generally is prohibited by the
"legislative privilege" rule, which prevents litigants from
cross-examining legislators concerning their motivation._1/

--Recently, the U.S. Court of Appeals for the Fifth Circuit,
where most voting rights cases originate, ruled that the motiva-
tion of the voters in adopting and retaining election procedures
by popular referendum is immune from judicial inquiry. 2/

1/ Village of Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252, 268 (1977).

2/ Kirksey v. City of Jackson, 663 F.2d 659 (5th Cir.
1981).

-6-



710

In the absence of a "smoking gun," litigants must resort
to circumstantial evidence producing "inferences," "suspicions,"
and "likelihoods" of discriminatory intent. Here, judges and
legal commentators frequently disagree, often strenuously, on
what constitutes sufficient proof. The nine Justices of the
Supreme Court in the Mobile case itself were unable to agree on
a majority opinion setting forth the proper legal standard for
proving discriminatory intent. The plurality opinion in Mobile
was strongly criticized by the Harvard Law Review as "disappoint-
ing because it refused to draw inferences [of discriminatory
intent] that are reasonable in light of the Court's intent
decisions . . ."_3/

Opponents of the Section 2 amendment argue that the Supreme
Court repeatedly has held that direct evidence of discriminatory
intent is not required, and that intent can be proved by circum-
stantial evidence. However, in all those cases,_4/ the plaintiffs
lost and the Supreme Court held that the circumstantial evidence
presented was not sufficient to show a constitutional violation.

3/ The Supreme Court,
147 (1980).

1979 Term, 94 Harv. L. Rev. 75,

4/ Washington v. Davis, 426 U.S. 229 (1976); Arlington
Heights, supra; Personnel--iinistrator of Massachusetts v.
Feen 442 U.S. 256 (1979); City of Mobile v. Bolden, 446 U.S.
35V1980); City of Memphis v. Greene, 49 U.S.L.W. 4389 (1981).

-7-



711

4. HASN'T THE SUPREME COURT ALWAYS REQUIRED PROOF OF
DISCRIMINATORY INTENT?

City of Mobile v. Bolden represents a radical departure by
the Supreme Court from prior voting rights cases. In prior
cases, the Court had said that unconstitutional dilution of
minority voting strength could be proved by "an invidious result"
and "totality of circumstances" showing that a challenged practice
4lnied minorities equal access to-the political process, regard-
less of motivation. Both:the District Court and the Court of
Appeals held in Mobile that, under this prior standard, a consti-
tutional violation had been shown. However, a slim majority of
the Court reversed, applying instead a new standard requiring
strict proof of discriminatory intent.

Under Mobile, as the courts have said in vacating and
remanding cases decided under this prior standard for reconsi-
deration in light of Mobile, "the rules of the game are changed;"_1/
the prior standard hasbeen "declared to be improper." 2/

This abrupt reversal was most dramatically illustrated in
McCain v. Lybrand, a challenge to at-large elections for the
Edgefield County (South Carolina) Council. In April, 1980 the
District Court, applying the prior cases, held that the black
voter plaintiffs had proved that at-large voting unconstitution-
ally diluted black voting strength. Five days later, the Mobile
decision was handed down, and the District Court abruptly reversed
itself, vacated its prior judgment, and sustained the constitu-
tionality of the discriminatory at-large scheme.

Here's how this change occurred:

(1) In two of the earliest vote dilution cases, Fortson v.
Dorsey (1965) 3/ and Burns v. Richardson (1966) 4/, the Supreme
Court indicated that mu-iti-member districts woul-d be unconstitu-
tional if it could be shown that

designedly or otherwise, a multi-member constituency
scheme, under the circumstances of a particular case,
would operate to minimize or cancel out the voting
strength of racial or political elements of the voting
population._5/

I/ Jones v. City of Lubbock, 640 F.2d 777, 778 (5th Cir.
1981) (Goldberg, J., concurring).

2/ Kirksey v. City of Jackson, 625 F.2d 21 (5th Cir. 1980);
accord: Corder v. Kirksey, 639 F.2d 1191, (5th Cir. 1981).

3/ 379 U.S. 433 (1965).

4/ 384 U.S. 73 (1966).

5/ 379 U.S. at 439; 384 U.S. at 88.

-8-
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The court indicated that this standard would be satisfied by
proof of."an invidious result."_6/

(2) Then, in the Jackson, Mississippi, swimming pool clos-
ing case decided in 1971, Palmer v. Thomp2son, the Supreme Court
held that proof of discriminatory intent was not relevant to
showing a constitutional violation because of the inherent
difficulties in proving discriminatory intent:

. . . (No case in this Court has held that a legis-
lative act may violate equal protection solely
because of the motivations of the men who voted for
it. * * * First, it is extremely difficult for a
court to ascertain the motivation, or collection of
different motivations, that lie behind a legislative
enactment . . . . It is difficult or impossible for
any court to determine the "sole" or "dominant" moti-
vation behind the choices of a group of legislators.
Furthermore, there is an element of futility in a
judicial attempt to invalidate a law because of the
bad motives of its supporters. If the law is struck
down for this reason, rather than because of its
facial content or effect, it would presumably be
valid as soon as the legislature or relevant govern-
ing body repassed it for different reasons._7/

Prior cases, including the Tuskegee gerrymander case, Gomillion
v. Lightfoot, 8/ were held not to rest on proof of discrimina-
tory intent:

But the focus on those cases was on the actual effect
of the enactments, not upon the motivation which led
the States to behave as they did._9/

(3)' In Whitcomb v. Chavis (1971)10/ and White v. Regester,
(1973)11/ two cases challenging multi-member legislative
distric-ts, the Supreme Court held that the focus should be, not
on the motivation of the legislators, but on the "totality of
the circumstances:"

To sustain such claims, it is not enough that the
racial group allegedly discriminated against has
not had legislative seats in proportion to its
voting potential. The plaintiffs' burden is to

6/ 384 U.S. at 88.

7/ 403 U.S. 217, 224-25 (1971).

8/ 364 U.S. 339 (1960).

9/ 403 U.S. at 225.

10/ 403 U.S. 124 (1971).

11/ 412 U.S. 755 (1973).

-9-
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produce evidence to support findings that the
political processes leading to nomination and
election were not equally open to participation
by the group in question--that its members had
less opportunity than did other residents in the
district to participate in the political processes
and to elect legislators of their choice.12/

The principles declared in those cases were implemented and
followed by the lower courts in Zimmer v. McKeithen 13/ and
other cases. Indeed, the Zimmer court carefully paid heed to
what the Supreme Court said inthe Jackson swimming pool case:

In Palmer v. Thompson (citation omitted] the Supreme
Court stated that although its past decisions contain
language which suggests that motive or purpose behind
a law is relevant to its constitutionality, these
decisions, including Gomillion v. Lightfoot [citation
omitted) focused on the actual effect of the legis-
lation being challenged, and not the-reason why the
legislation was enacted.14/

(4) Then the Supreme Court reversed itself in Washington v.
Davis (1976)15/, an employment discrimination case, and Village
of Arlin ton-Hei hts v. Metropolitan Housing Development Corp.

977)16/ a discriminatory zoning-fair housing case, and held
that "TpJroof of racially discriminatory intent or purpose is
required to show a violation of the Equal Protection Clause."

(5) In Mobile, the slim majority chose to apply the
Washington v. Davis/Arlington Heights standard requiring strict
proof of discriminatory intent, rather than the White v. Regester/
Zimmer v. McKeithen "totality of the circumstances" approach.
Moreover, in doing this, Justice Stewart, writing for the plu-
rality, openly acknowledged the prior understanding (now called
a "misunderstanding") that proof of intent was not required:

[Zimmer v. McKeithen] was quite evidently decided
upon the misunderstanding that it is not necessary
to show a discriminatory purpose in order to prove
a violation of the Equal Protection Clause--that
proof of a discriminatory effect is sufficient.17/

12/ 412 U.S. at 765-66.

13/ 485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd on
other -rounds sub nom. East Carroll Parish School Board v.
Marshall, 424 U.S. 636 (1977).

14/ 485 F.2d at 1304 n. 16.

15/ 426 U.S. 229 (1976).

16/ 429 U.S. 252, 265 (1977).

17/ 446 U.S. at 71.

93-756 0 - 83 - 4
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The prior standard, in effect at least since 1965, was thus
repudiated,18/ and the electoral access of minority voters was
conditioned on whether or not they can produce specific evidence
of discriminatory intent.

18/ In Mobile and campanion cases, the Court of Appeals
for the Fifth Circuit attempted to fuse these two standards by
ruling that the White-Zimmer factors showing denial of equal
access to the political process provided "acutely relevant"
circumstantial evidence of discriminatory intent. See Nevett v.
Sides, 571 F.2d 209 (5th Cir. 1978), cert. denied, 446 U.S. 951
(1980); Bolden v. City of Mobile, 571 F.2d 238 (5th Cir. 1978),
rev'd, 446 U.S. 55 (1980). The Supreme Court condemned this
effort as "inconsistent with our decisions in Washington v.
Davis and Arlington Heights" and ruled that although the presence
of these indicia may afford "some evidence," "satisfaction of
those criteria is not of itself sufficient." 446 U.S. at 73.

-11-
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5. WOULD THE NEW SECTION 2 "RESULTS" STANDARD REQUIRE
PROPORTIONAL REPRESENTATION BY RACE OR RACIAL
QUOTAS?

The language of the Section 2 amendment itself makes it
unmistakeably clear that the "results" test is not intended to
create a right to proportional representation by race or racial

-quotas:

The fact that members of a minority group have not
been elected in numbers equal to the group's pro-
portion of the population shall not, in and of
itself, constitute a violation of this section.

The "in and of itself" language means that a court may
take exclusion of minority representation into consideration,
but it would not be the determining factor.

In light of the bill's plain words, raising the specter
of "proportional representation" and racial quotas amounts to
nothing more than "obfuscation and dithering" (New York Times,
Janry 29, 1982). "The drafters of the House bill went to some
trouble to avoid this misapprehension." (Washington Post,
December 20, 1981).

The misleading nature of this charge is further demonstrated
by the fact that all of the pre-Mobile cases, which, according to
the House Report, are intended to reflect the proper application
of this standard, specifically disavow any intent to create a
right to proportional representation:

Whitcomb v. Chavis:

Nor does the fact that the number of ghetto resi-
dents who were legislators was not in proportion
to ghetto population satisfactorily prove invi-
dious discrimination absent evidence and findings
that ghetto residents had less opportunity than did
other Marion County residents to participate in the
political processes and to elect legislators of their
choice. (403 U.S. 124, 149.)

*White v. Register:

To sustain such claims, it is not enough that the
racial group allegedly discriminated against has
not had legislative seats in proportion to its
voting potential. (412 U.S. 755, 765-66.)

Zimmer-v. McKeithen:

Clearly, it is not enough to prove a mere disparity
between the number of minority residents and the
number of minority representatives. (485 F.2d 1297,
1305.)

-12-
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Some have erroneously contended that the proposed language
specifically disavowing proportional representation would apply
only in circumstances in which minority candidates did not run
for office, but would not apply where minority candidates ran
and failed to gain proportional representation for the minority
community. There is no basis for such a grossly distorted view
of the House bill either in the statutory language or the
legislative history in the House. The Whitcomb case itself
illustrates the point that mere "political defeat at the polls"
(403 U.S. at 153) for minority candidates does not establish a
violation of this standard.

Frank R. Parker
Barbara Y. Phillips
Voting Rights Project February 1, 1982

Senator HATCH. Now, our next witness will be Prof. Michael
Levin of the City College of New York. - -

Senator METZENBAUM. Mr. Chairman?
Senator HATCH. Yes.
Senator MBTZENBAUM. I am going to have to excuse myself for a

bit to go to another meeting, but it is my understanding that the
last two witnesses, Ms. Abigail Turner and Mr. Armand Durfner,
are both witnesses with respect to being against the intent stand-
ard and on the same side of the issue. If you would have no objec-
tion, I would ask that you reverse the order of calling them. In
other words, call Derfner before Turner. They are both on the
same side.

Senator HATCH. We put them in this particular order because of
the way in which we received the testimony. We would like to keep
this in this order. I don't see any reason to change it at this point
unless there is some valid reason of which I am presently unaware.

We have tried to keep our witnesses in the same order that we
presently have them. That is the way that we received the testimo-
ny. That is the order in which we are prepared to proceed.

Senator METZENBAUM. Well, I think that those who are support-
ing the opposition would like to make that request. It seems like a
reasonable request. I don't see whj it would in any way affect the
chairman's conduct of the hearing.

Senator HATCH. I don't see any problem with that. We will be
glad to do that.

Senator METZ BAUM. Thank you.
Senator HATCH. I did have it set up in the order in which the

testimony was received.
Senator METZENBAUM. I appreciate it.
Senator HATc. That kind of causes me some -difficulties, but

that is fine with me. We will be happy to accommodate you.
Senator MrmEN UM. Thank you, sir.
Senator HATCH. Our next witness will be Prof. Michael Levin of

the City College of New York. Professor Levin has written exten-
sively on civil rights issues including the intent/effects issue.
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Now, Professor, if you can wait for a second, I have a Cabinet
secretary on the phone and I had better take the call. If you will
relax, I will be right back.[Recess taken.]

Senator HATCH. Mr. Levin, I apologize for the delay. I was speak-
ing with the Secretary of Labor, and now I have got a call from the
Director of the CIA. We are involved with some very interesting
matters. I may have to interrupt the hearing at any time, butI
want to get going.

Let me also say that Senator Metzenbaum asked me to reverse
the order of witnesses for the last two witnesses, Ms. Turner and
Mr. Derfner. I agreed to do that, but I didn't realize that my staff
has not even reviewed Mr. Derfner's remarks yet. I didn't have
them because they were not in by 5 last night. Therefore, I amLoing to have to reverse it because I want my staff, at least, to

ve read his remarks to help me to be prepared so that I may ask
-some intelligent questions.

With that, we will proceed with you, Mr. Levin, and then Ms.
Turner and Mr. Derfner. I apologize mi open hearing to Senator
Metzenbaum for not realizing that was the problem.

Go ahead, Mr. Levin

STATEMENT OF PROF. MICHAEL LEVIN, DEPARTMENT OF
PHILOSOPHY, THE CITY COLLEGE OF NEW YORK

Mr. LzvN. Thank you very much, Mr-Chairman. I am going to
summarize my statement and ask that the entire statement be in-
cluded in the record.

Senator HATCH. Without objection, that will be included at the
end of your oral testimony.

OVERVIEW

Mr. Lzvw. In Mobile v. Bolden the Supreme Court reaffirmed
the intent criterion for judging racially based violations of the
right to vote: "The ultimate question remains whether a discrimi-
natory intent has been proved in a given case." Congress now has
before it legislation that would replace the intent standard of sec-
tion 2 of the Voting Rights Act by an effects standard. Instead of
forbidding practices which deny or abridge the riht to vote on ac-
count of race, the proposed amendment to the Voting Rights Act
would forbid practices which are applied "in a manner which re-
sults in a denial abridgement of' the right to vote on account of
race.

I believe this change would be a catastrophic error. It would lead
to enormous mischief and pervert the very meaning of-the right to
vote and violations of that right.

RIGHTS.AND INTENT

Since the issue has become a matter of legislative policy it is nec-
essary, in the words of Jefferson, to recur to first principles. What
is a right and what is a violation of a right?

The right to do somethn or be something is the freedom to do
or be that thing. A legal right is simply a freedom protected by
law, a freedom protected against coercive interference.
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Take the right to free speech which the Government is expected
to protect. Clearly, this right is not categorical. Germs which con-
strict my throat do not violate my right to free speech, since viola-
tion is an act of the will of a rational being. The State protects me
against the thwarting of my liberty by the will of another. Intent,
mens rea, is integral to the idea of rights and their protection and
is basic to the Anglo-Saxon legal system.

Intent is not all that difficult to determine. Juries decide every
-day, without benefit of telepathy or smoking guns, between man-
slaughter and premeditated murder. A man who purchased a one-
way ticket to Brazil on the morning of his crime did not kill his
wife in a jealous rage. We read intent off behavior. I know that
some of you will ask me questions, even though I can't read minds.

CIVIL RIGHTS AND INTENT

The protection of civil rights applies these ideas to race. No one
is entitled to thwart another's choice to vote on account of race.
Discrimination is the act of thwarting this and other liberties on
the basis of race. Like any act, discrimination requires intent. If I
drop a banana peel in front of a polling place, I am negligent. If I
drop it to disrupt the election, that is worse. But I discriminate
only if I pick my victim by color.

Tay-Sachs strikes only Jews, but chromosomes are not anti-Se-
mitic. To divorce discrimination from intent is to abandon the dis-
tinction between human action and blind natural forces.

Senator HATCH. Can I interrupt you for just a second? That
phone call from Mr. Casey is here andI will be right back.

[Recess taken.]
Senator HATCH. I apologize to you. Go ahead.
Mr. LEVIN. That is perfectly all right. The point is crucial. In-the

absence of intent,- contentious terms like "discriminatory effect"
should be replaced by "differential voting patterns."

Even cases contrived to show intent superfluous actually rely on
it. If a precinct with 1,000 voting-age blacks has not enrolled a
single one, it is asked, do we really need independent inquiry to
show discrimmation?

This case is compelling only because we know in any real situa-
tion that zero black registration is impossible unless someone
planned it. Asking about intent seems pointless, not because intent
is relevant, but because it is obvious. But suppose intent absent.
Suppose 90 percent of eligible black voters sit out an election be-
cause a visiting speaker has persuaded them to in order to protest
the two-party system. Here a "disproportionately" low turnout was
not caused by interference and it is absurd to call it discriminatory.
An effect test would, however, forbid speakers to visit such districts
before an election.

FORESABLE EFFECT

Foreseeable effect as a supposed compromise also falls back on
intent. It is based on the notion that people intend the foreseeable
effects of their actions, but suppose in our previous example the re-
sponsible officials knew beforehand they were permitting a public
rally at which minorities would be persuaded not to vote. In per-



719

hitting the rally, the officials foresee--tdo not intend to lower
black turnout, but only to allow all views to be heard. They do not
discriminate.

In fact, foreseeable effect entails liability only when it thwarts
the will of another. When Congress passes a bill it knows the Presi-
dent will veto, it is the President, not Congress, who is responsible
for the veto. So here. The foreseeable effect was produced by the
will of those who stayed home. Anyway, using foreseeable effect
would press localities to use ever more sophisticated predicting
methods, thus making any effect reasonably foreseeable and col-
lapsing the foreseeable effects test into a pure effects test.

THE DOUBLE STANDARD

The House report struggles with the "confusing" and "ambigu-
ous" intent test. Yet it finds other judicial glosses on the right to
vote quite clear. It sees no difficulties in the right to "meaningful"
and "effective votes" discovered in Allen and White.

Now does the right to "reliable entry into the political process"
mean that your candidate must have a good chance of winning?
Such problems did not bother the drafters of the House report even
thouh intent caused much furrowing of brows.

ELECTORAL QUOTAS

Since "unintended discriminatory results" is nonsense, a Federal
ban on any practice which "results in a denial of the right to vote
independently of intent" can only amount to a ban on practices
which have differential effects on minority voting.

Free of tortured language, this is a move toward quotas in voting
itself. By making sheer numerical outcome "highly relevant" to
the legality of a procedure, the House bill moves to replace the out-
come of the voting as the final arbiter of an election by another a
priori standard, proportionality. This is not consistent with democ-

rhe framers of the House bill were aware of this implication,

and their amendment promises that disproportionate representa-
tion "shall not in and of itself constitute a violation," but experi-
ence shows thatsuch promises always foreshadow quotas.

Proponents of the Civil Rights Act promised no remedial quotas
but "goals and timetables" are now firmly entrenched.

Indeed, while the House bill disavows any "right to proportional
representation as a remedy," a frightening thing even to be men-
tioned in American legislation, the report approvingly cites illi-
love which did permit set-aside quotas as one of Congress remedial
powers.

Since intent is not required, only further objective factors are
needed to make disproportionate representation impermissible. The
House report gives as an example the failure of the major parties
to nominate minority candidates.

Now a pular rationale for quotas is that they prevent discrimi-
nation. The Supreme Court has already paved this path to affirma-
tive action elections in City of Rome When it found the Voting
Rights Act designed to eliminate even "the risk of purposeful dis-
crimination."
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The language of the House bill is a transparently inadequate
safeguard against quota elections.

INTERESTS

Still more ominously, the report declares that an election scheme
would be illegal if it unintentionally permitted the regular defeat
of "minority candidates or candidates identified with the interest
of a racial or language minority."

Who shall decide a minority's interest independently of how it
votes? Some blocks, like Jews, regularly vote against what others
would see as their interests.

The logic of the House bill leads, I think, to runoffs between des-
ignated minority spokesmen for reserved positions while the white
population votes as usual. Surely, in selectively protecting the so-
called interests of groups by color, the House bill violates equal
protection.

ONE MAN/THREE VOTES

The effects test, by banning practices which "impede-the election
opportunities" of blacks, also runs afoul of the one-man-one-vote
principle.

Imagine an at-large district that is 50-percent black and 50-per-
cent white with 75 percent of the whites voting but only 25 percent
of the blacks. Let us fall in with the myth that voting must follow
racial lines and so blacks are never elected to the 10-seat city coun-
cil. The courts would be empowered to gerrymander the district so
that five blacks win seats even though only one-third as many
blacks as whites vote, thus giving each black vote the weight of
three white votes and purposefully discriminating against whites.

The protection of the opportunity to participate in elections is
not a guarantee of equal results.- Taken literally, the effects test
would ban even registration if only "objective factors" operate and,
in plain English, blacks choose to register in numbers deemed too
low. Does the Senate want to discover what will happen should this
standard become law?

WHY DIFFERENCES

There are those who will cry "racism" at the suggestion that dif-
ferential black voting is due to choice, but it is the proponents of
the effects test who raise the why question about spontaneous dif-
ferential patterns. Proponents of the intent test care only that
voting be free and leave spontaneous patterns to sociologists, not
Government officials, to ponder.

However, if the question must be raised, let us address it honest-
ly. Thomas Sowell has amassed considerable evidence that differ-
ent value traditions, not discrimination, explain group differences
in economic success. A parallel explanation for differential voting
is as plausible as any ad hoc hypothesis about ever more subtle
forms of discrimination and should be carefully weighed before dif-
ferential voting is made "highly relevant" to bringing voting proce-
dures under Federal scrutiny.
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We can begin to open our minds by not calling low black votin
disproportionate. No one calls the large number of Japanese Nobel
laureates in physics disproportionate.

SUMMARY

Demagoguery and misrepresentation ought not to cloud the basic
issue, which is only the retention of the intent test. The Voting
Rights Act forbids racially-motivated interference with the freedom
to vote. The p nree of intent, me=s rea- is 'inseparable from the
act that the Voting Rights Act forbids. Replacing the intent stand-
ard by an effect standard would change the right to vote into a
wholly different and a wholly antidemocratic presumptive right to
a racially predetermined result.

It is not the tyranny of the majority we are so often warned
against but the tryanny of the minority, which is tryanny pure and
simple. I urge the Senate to retain the intent test.

INTENT THROUGH THE BACK DOOR

Since I see that I have a moment extra, I call attention to the
fact that the previous speaker's testimony in every significant case
did refer to intent. In citing the difficulties he had in Mississippi,
he in every case referred to efforts by whites to enhance their
power to dilute the effect of white voting-all verbs which imply
the presence of intent. Even those who say that intent is superflu-
ous tacitly rely on it.

Thank you.
Senator HATCH. Thank you. Let me just ask one question and

then I will turn to Senator Thurmond.
Areyou telln us that if there is no intent to discriminate there

is no discrimination?
Mr. LZvIN. Yes.
Senator HATC. In your opmuon then is S. 1992 aimed solely at

procuring the desired results, of an election system based on
quotas?

Mr. LvN. I am sorry; I didn't hear the question.
Senator HATH. In your opinion then is S. 1992 aimed solely at

producing the desired results, which appears to me to be the elec-
tion system based on quotas?

Mr. Lzvm. I can see no other interpretation to put on that bill.
Senator HATCH. Thank you.
Senator Thurmond.
Senator ThuAMOND. If the proposed change in section 2 is adopt-

ed, could its premise be applied to other groups such as politicalparties and ethnic groups not presently contemplated by the
Voti Rights Act?

Mr. Lvnx. That thought has occurred to me. A natural exten-
sion would seem to be, for example, to women who traditionally-
olitical scientists tend to think this so-vote for the incumbent.

e could construe this as an advantage to the incumbent created
by votes for women. Certainly, I certainly see the extension of it as
unlimited in possibility.

Senator T OND. What is the biggest danger that you can con-
ceive in the House bill?
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Mr. LEVIN. The biggest danger by far, I think, is the change in
section 2 to make intent irrelevant.

Senator THURMOND. In other words, the effects might make
intent irrelevant?

Mr. LEVIN. Yes.
Senator THURMOND. Do you feel that if any State or political sub-

division has been under this bill for 17 years it should be allowed
to go into court and show that it has not been discriminating if it
can do so?

Mr. LzVIN. I was asked to testify about the intent section. I am
not a lawyer, and the bailout provisions are not my area of exper-
tise.

Senator THURMOND. I see.
Mr. LE IN. So I would prefer to leave that to others.
Senator THURMOND. I see. Thank you very much. I think that

you are very kind to come and testify. We appreciate your presence
here.

Senator East may have some questions that he wants to ask you.
Senator EAST. Thank ou, Senator Thurmond.
As always, I like to thank the witnesses for coming and helping

us with their testimony, whether it be pro or con to my own posi-
tion. I think your testimony has been very valuable and very
co ent.

would just like to briefly state my own rationale on what this
change in section 2 would mean in going from an intent test to an
effects test. I would appreciate your reaction to it.

It seems to me, as I have noted with some other witnesses-and
sometimes we have to retrace some ground here, which I suppose is
valuable because we keep coming back into what seems to be our
fundamental problems-that all of this, of course, commences with
congressional authority and power under the Constitution, and par-
ticularly under the 15th amendment. That is where the Voting
Rights Act of 1965 came from. Any alteration, extension of it, modi-
fication of it, or building upon it, whatever we are doing, must be
based upon the basic power grant of the 15th amendment, it occurs
to me.

Now I would contend that the 15th amendment-and, again, I
am going to just explain my position and I would appreciate your
response to it as to whether you think that it holds together or it is
a house of cards-the 15th amendment, as I understand it and as I
thought was conventionally and traditionally understood, guaran-
tees the right of a citizen to vote, as it states, regardless of race,
color, or previous condition of servitude.

Interestingly, at the time the 15th amendment was debated the
question of the right to hold office came up and was rejected.

It seems to me m a fair reading of the language, and I would sus-
pect a reasonable man's understanding of it, what the 15th amend-
ment means is that each individual in this country, regardless of
race, color, or previous condition of servitude, should have the
right to register to vote and have that vote counted, or sometimes,
as it is put, to have access to the voting process in this county

Now it does occur to me that if you go from an intent test to an
effects test-as so much of this testimony has been bringing out
and yours seems to underscore it once again-though the propo-
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nents claim to the contrary, they end up giving us proportionalrepresentation because they don't give us any other crteroi by
whichyou would determine there is discrimination based upon
race; that is, back to the 15th amendment, denied the right to vote

because of race, color or previous condition of servitude.
The point is that you Will look at the results, the effects, as they

are called. I don't see how one can strain out of that anything but
proportional representation, which I do not see is the right that is
guaranteed in the 15th amendment. As Senator Thurmond has sug-
gested , and I think you are useful here as a philosopher, if propor-
tional representation is a good concept as a matter of democratic
political theory-I question whether it is because i my judgment
it would lead to a fagmenting of American politics andmake con-
sensus-bulding and coaition-building extremely difficult, as pro-
portional representation always does.

Note, for example, the varied divisive-party/multi-party arrange-
ments in European politics where you are encouraged to accentu-
ate differences, philosphical and otherwise, rather than have a can-
didate have to run and build a broad base of consensus. It is an
interesting philosophical point.

It might be that the American people would decide that democra-
cy is better served with proportional representation. Race would be
a component. Sex would be a component. Political party would be a
component. Physical ability or disability might be a component and
ad 'ifinitum. It is a very interesting and fascinating subject.

I think as a matter of democratic political theory one might raise
the question-it is appropriate in this context-why would you con-
fine it to racial propoitional representation?

Mr. LEvN. Absolutely. w a
Senator EAST. I don't quite see why a a philosophical pre

one would do that. However, if we are going to walk down the road
of proportional representation-and I submit with an effects test
we would-why would we stopthere?

I guess, rather fundamentally as a legal point at this juncture, it
occurs to me we really don't have the authority under the 15th
amendment to do that. If we wish to do that, we ought to amend
the Constitution to allow Congress and other entities of the Ameri-
can federal systems to so alter the election laws of this country to
facilitate the concept of proportional representation. We might
decide to do it on the basis of race, political party, or whatever it
may be.

I come to rest here then-and you as a political philosopher I
think would at least follow my rationale, whether you agree with it
or not-the two fundamental tenets of democratic political theory
at stake here are, and I think the are fundamental, and propor-
tional representation is not one: Te right to register to vote, to
have your vote counted, to have access. Where that is denied to you
on the basis of race, color, or previous condition of servitude, it vio-
lates the 15th amendment, and it should be violative of any law
that is reasonably based upon a proper understanding of the 15thamendment.

The fundamental tenet.being protected here that we are
about is the right to vote irepective, again, of race, color, or previ-
ous condition of servitude. That is the fundamental tenet of demo-
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cratic theory-the access of each and every person irrespective of
those.

Second, a fundamental tenet historically has been in this coun-
try-and I think we are up against up-en'ding it perhaps indirectly
and without consciously understanding that is what we are doing-
the concept of Madisonian democracy, of the need in a great feder-
al system to build consensus. That means that a candidate has to
go out and build coalitions

Under proportional representation the accent is upon divisive-
ness and exclusiveness, upon being particular and provincial. If
that is a healthy premise of democratic politic theory, it certainly
is contrary to the great Madisonian contribution. It occurs to me
before we go that road we ought to think itt through very carefully
and make sure we want to do it. If we do want to do it, I submit we
ought to do it by constitutional amendment.

I have been a little expansive on this. Does the scenario here
make some sense? Maybe you would be critical of it or maybe you
would like to expand on -it.

Mr. LEVIN. Yes. I would, of course, accept the submission. I think
you are entirely right. I would only expand on it in a couple of per-
haps even more pessimistic ways.

It did cross my mind that the section 2 amendment might not be
legislation appropriate to the 15th amendment. After all, anything
which moves in the direction of proportional representation does
not guarantee what the 15th amendment does. However, unfortu-
nately, there is no saying what the courts will and won't decide isappropriate...7 also agree that ultimately this is a matter for Congress. Con-

gress is the deliberative body and it has to decide questions of
policy like this. With you, I think it would be a very unwise deci-
sion even if legally possible.

I suppose the underlying error, the underlying departure from
the democratic tradition, has been a misunderstanding of what op-
portunity is. It used to be thought, correctly, that the opportunity
to do something like vote was simply freedom from interference to
do it. Unfortunately, opportunity and equality of opportunity have
come to be confused not only with equality of result, but even
equality of enabling means.

It is sometimes argued that, "I don't have an equal opportunity
to buy shares in IBM when they go on the market because I don t
have the money." This is not true. I do have an opportunity. I
simply don't have the means to buy it.

Similarly, I think that the opportunity to vote does not at all
entail having the means to wage a successful campaign for your
candidate. It simply means and only means the absence of interfer-
ence. I think that is where the fundamental departure from demo-
cratic traditions has taken place. Otherwise, I quite agree with
your diagnosis.

Senator EAsT. As you see it then in this proposed bill from the
House of Representatives, above all other t= , as I understand
it, you think this probably is its fatal flaw, acknowledging you are
not here as an expert witness to concentrate on the bailout prob-
lem, which we take care of later.

Our time is up. I have no further comments.
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Again, I thank you for coming.
(The prepared statement of Mr. Levin and additional material

follow.]
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PREPARED STATUENT OF MICHAEL LEVIN

WHY THE VOTING RIGHTS ACT MUST RETAIN THE INTENT STANDARD

Overvigw: Bights and-Intent

In Mobile X. Bolden (1980) the Supreme Court reaffirmed the in-

tent criterion for Judging racially based violations of the right

to vote: 'The ultimate question remains whether a discriminatory

intent has been proved in a given case.' Congress now has before

legislation that would replace the intent standard of sec. 2 of

the Voting Rights Act (V.RA) by an effects standard.1 Instead of

forbidding practices which 'deny or abridge' the right to vote on

account of race, the proposed amendment to the VRA would forbid

practices which are applied 'in a manner which results in a denial

orabridgement of' the right to vote on account of race.

I believe this change would be a catastrophic error. It would

lead to enormous mischief and pervert the very meaning of the

right to vote and violations of that right.

Since the issue has become a matter of legislative policy --

proponents of the amendA t having found Mobile v. Bolden an in-

sufficiently clear guide -- it in nenesanyr &n,,bha'words. of

Jefferson, to recur to first principles. What is a right, and

what is a violation of a right?

The right to do something or be something is the freedom to

do or be that thing. A legal right is simply a freedom protected

by law -- a freedom protected against coeroive interference. Take

the right to free speech, which the government is expected to pro-

teot. Clearly, this right is not categorical. If a meteorite

hits me on the head and knocks me out Just as I am about to begin

a speech, the government has not fallen down on the Job. My legal

right to speak freely has not been violated# since viatio Is an

act of will which meteorites are Incapable of. In short, the

protection of rights afforded by the state is protection against

the thwarting of my liberty by another rational being, a being

with a will. A meteorite cannot wrong me, nor be held accountable
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for preventingme from speaking. But If Xo gag me s "I an about

to speak, you violate my rights and are liable to the law's retal-

lation. . • ..

Clearly, what guides our judgement in all such cases in whether

my inability to exercise my will was--aused by the will, the in-

tent, of another w0 It is this constraint by the will of an-

other that the law protect. me against; it is such constraint,

ahd such constraint only, that I have a right against. Intent

is thus integral to the very idea of 'rights' and their legal pro-

tection. The very language of rights.,% bbir g Inte-

zegna, abridoent. thwarJn, of conspiraclie to deprive --
presupposes intent. Even when we say circumstancess conspired

against him,' or 'the situation prevented his from saying any-

thing, we are metaphorioally extending Words whose literal mean-

Ing requires intent, the exercise of a will. Rights are protected

against aots of violation# aot. being the result and manifestation

of intent. This is the basis of the Anglo-Saxon legal system.

The law virtually always proportions degree of liability to in-

tento There is a moral and legal difference between premeditated
murder and manslaughter, a difference which oorresponds precisely

to the presence and nature of the Intentgj M M. if I kill

you in cold blood I more seriously violate your right not to be
murdered than If I drunkenl run you down. It would be absurd to

punish an animal that has killed# since animals lack a rational

will.
2

People bent on subverting the intent standard In particular

oases often raise the objection that intent is 'too difficult to

determine' to be part of a working legal system. They say it re-

quires mindrreading or smoking guns or written declarations of in-

tent. Curiously, those who bemoan the difficulty of ascertaining
intent are often the very people who deplore the use of measures

like wiretapping which would help the law meet their very demand-

ing standards. But in any case, the supposed difficulty in ascer-

taining Intent is all nonsense. Juries determine intent In murder
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casan every day of the week, and have no trouble doing so. They

do not have to read minds or written declaz&tiona of Intent. A

man cannot claim to have killed his wife in a fit of jealous rage

if he purchased a one-way ticket to Brazil that morning.

We read intent off behavior -0 not necessarily the offecta, but

behavior Itself. If I see a Jack next to a disabled vehicle, I

conclude that someone intends to do some repair work. Someone

fingering a garment in a clothing store is probably thinking about

buying it. Noua of this is at all mysterious. Most scholars now

agree that Shakespeare intended Hamlet's ghost to be real; Eliz-

abethans believed in ghosts, and Shakespeare's contemporaries often

used ghosts in realistic plots. If we can make reasonable con-

jectures about the intentions of a man who died 350 years ago,

we can certainly hope to ascertain the intentions:of our neighbors.

Civil light A intent

The legal protection of civil rights applies these general pre-

cepts to matters of race., The fundamental idea of civil rights

legislation ia that e%-one is entitled to thwart the will of

another on account of race. 'Disoriminationm is the name we give

to the act of thwarting someone's liberty to vote, to live where

he pleases, or to choose a jqb freely offered on the job market,

because of his rae. Disorimination, being an act, requires in-

tent just as much as any other rights violation. If someone slips

on a banana peel~near a polling plaoe, I am negligent. I am more

seriously liable if I wanted someone to slip on it, but my liab-

ility is unaffeted if the luckless passerby happens to be black*

If my intent was actually to disrupt the election, I an more liable

still. Nonetheless, I disiriminate only if I intend*d that my

victim be black, or if I selected a particular target because of

his color.

Suppose that, lying unconscious in the emergency room, you

cannot vote because you slipped on my banana peel. Whether I have
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Violated your right to vote hinges entirely on y I dropped the

banana peel. Only If It was to prevent you from voting have I

violated your right to vote. Only if I intended to stop my victim

because of his color have I disonriminatorily violated his right

to vote. Once again, intent is all.

Sickle-cell anemia strikes only blacks, but blood chemistry

does not disoriminate. Only Jews get Tay-Sachs diseasa, but 6hrom-

-osomes are not anti-Semitic. Discrimination must be construed as

the manifestation--of the will to interfere with anotherts action

on the basis of race, or we abandon the distinotion between human

will and the blind workings of nature. This-poLnt.'ts so critical

that I suggest we use the term 'differential voting pattern!-ina-

stead of the contentious and question-begging terms 'discriminatory

pattern' or 'disorimLnatory effect' when describing racially

linked numerical discrepancies In voting which have not been shown

to be intentional.

HM 18

Even oases that supposedly s'-ow the Intent test to be super-

fluous for deterring civil rights violations actually show the

reverse. It a precinct with 10,000 ebl6hgag . );.lacks has not en-

rolled a single black voter, it is said, an Independent inquiry

Into Intent In surely not needed to show that discrimination, or

at least something impermissible, is taking place. Now, why do

we find this case so compelling? We find It compelling precisely

because we koow that, In any real situation, the only way there

could be 0% black registration is if someone planned it that way.

We simply do not believe that such a situation could come about

without intent* We demand no independent Inquiry Into the presence

of Intent, not because intent is irrelevant, but because its pres-
ence is so obvious. We are confident that a little poking around

would turn up direct evidence of intent. But this concedes that

it is intent, after all, that counts. The force of such hypo-

93-758 0 - 83 -- 47
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thetloal examples, which are always being thrown up to defenders

of the intent test, consistently rely on tacit retention of the

Intent test.

The whole point of looking at the effect of a practice is that

its effect Is a useful though fallible guide to the intent behind

it. Subtract intent, and examination of effect loses its point.

This is best seen in more fully described hypothetical oases of

differential voting in which Intent is assumed absent. Suppose

that only 10% of the eligible black voters in a township turn out

for an election because the previous week a visiting activist per-

suaded the other 90% to stay home on election day as a protest

against the hegemony of the two-party system. Here the 'disprop-

ortionately low' turnout Is not caused by interference with the

will of any black voter. The black voters who stayed home did

so because they chose to. It would surely be absurd to say that

discrimination had occurred, or that blacks had been prevented

from voting, or that number or proportionality had anything at

all to do With whether a wrong had occurred. Yet if effect were

relevant Independently of intent, the numerical facts would count

as prima faoie evidence of discrimination. The subsequent hunt

for the discriminatory practice might result in a ban on permitting

outside speakers to addess the electorate within a week of the

eleotiont

Foreseeable Effect

'Forelseeable effect,' a supposed compromise between effect and

intent, also depends on intent. It is based, in the words of its

advocate the Hon. Me Caldwell Butler 'upon the assumption that de-

cisions on voting changes are made by reasonably prudent individuals

who intend the reasonably foreseeable effects of their actions' tHouse

Report 97-22?, p. 72; see below). These very words betray the com-

promise; foreseeable effects count because they evidence intent.

Subtract intent and foreseeable effect ceases to be a rational

basis for ascribing responsibility. Suppose, in our previous ex-
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ample, that the responsible officials knew beforehand they were

permitting a public rally at which minorities would be persuasively

urged to boycott the election. In permitting the rally the off-

ioials foresee but do not intend a lower black turnout, their in-

tention being to allow all views to be heard. They do xot.discriminate.

Or suppose the mayor of a township discovers on election eve that

the gas main beneath the central polling place Is leaking. The

only other place with suitable facilities that can be readied in

time is in an accessible but mostly white neighborhood. Suppose

further that postponing the election will give one candidate an ad-

vertising monopoly. They mayor recognizes that blacks may feel

uncomfortable about going to the new site, but he prefers that out-

come to postponing the election or risking diaster. The mayor has

not discriminated if he moves the polling place, because his Intent

was to get the best election possible. Had the racial tables

been turned, we are supposing, he would have moved the

polling place in a way that would have lowered the white turnout. -

Telepathy is not needed to show that a lower black turnout was a

foreseeable result but not the intent of the mayor's action. A

foreseeable result test would, unreasonably, find it discriminatory.

In any case, the theory on which liability for foreseeable

effect rests applies only when the foreseeable effect of an action

is interference with the v*lition of another. Congressman cutler

himself recognizes this, since his example of Justified liability

for foreseeable effect involves opening a door and hitting someone

on the other side. Now n this case the body of the person on

the other side of the door was affected without te consent of

that person, and the door-opener could reasonably have foreseen

that his action would thus bypass the will of another person. But

when the foreseeable effect of an action takes place via the will

of another person, the foreseeable effect test for liability is

inapplicable. If Congress passes a bill that it knows the President

will veto, it is Chn Peestdent, not Congress, who is responsible
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for the demise of the bill. And in the examples given in the pre-

vious paragraph and other cases as well, the foreseeable effects

of a voting practice would take place via the voluntary decisions

of minority voters. The foreseeable effect test would fail to

discriminate these cases, In which there Is no conceivable wrong-

doing, from cases in which, arguably, there might be.

A further problem with the foreseeable effect test is that one

man's 'reasonably foreseeable' is another's 'unexpected.' Is being

stranded at-the end of a long line a foreseeable result of deciding

to lunch at the Air and Space Museum? It is If I am sufficiently

familiar with the crowds there. How familiar is that -- two visits?

Ten visits? Knowledge of probability theory? Since mass statis-

tical effects of a partciular practice are especially difficult to

foresee, a 'foreseeable effects' test for discrimination will in-

-evitably force localities to use Increasingly sophisticated methods

for predicting the racial effects of their decisions, and hence

hold localities accountable for any effects that are unforeseen.

This will transmute the foreseeable effect test into an effect

test pure and simple, thereby destroying the compromise between

intent and effect that foreseeable effect was supposed to accom-

plish.

Strict LiabilitY?

Law does not always demand proof of intent. It sometimes dts-

connects liability from intent. Since the effect test would amount

to holding political units strictly liable for differential voting

results, its proponents mrght hope to Justify strict liability in

the present instance by whatever Justifies it elsewhere. However,

strict liability is very limited in soope. It Is permissible when-

the harm and penalty are both relatively trivial, as in ticketing

Illegally parked cars. It is permissible when the harm to be pre-

vented is so grave and Immediate that the threat of strict liab-

ility keeps interested parties more vigilant than they would

otherwise be. This Is why restaurant owners are strictly respon-

sible for food poisoning suffered by their patrons.

I I
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Differential voting patterns fit neither case. If differential

voting were a trivial matter, Congress would not be agonizing

about it. Nor is differential voting the grave and immediate

threat to life that food poisoning is. Certain fanatics might

indeed believe that differential voting patterns are in and of

themselves so evil that local authorities should guard against

them as vigilantly as restaurant owners should guard against

botulism, but I trust that that is not the view of Congress.

The heightened vigilance theory may not be a sufficient defense

of strict liability for serious penalties -- I have mentioned It

only because it is the best defense available of what may well be

an indefensible standard. But let it be clear that, defended by

appeal to heightened vigilance, even strict liability ultimately

looks to a= j. Vigilance being something within an individual's

power, failure to be maximally vigilant is something willed even

if not normally a cause for blame. The law never holds anyone

responsible for occurrences recognizably beyond the control of

any human will, so it is not clear that the law does really acknow-

led a special kind of liability divorced from-Intent. If so,

there can be no basis at all for holding local authorities Ostrictly

liable' for voting patterns beyond human control.
4

The House V.R.A. Extensi gn Report

The intent test is unavoidable, embraced even by its opponents

when they are not explicitly rejecting It. The best and most per-

tinent instance of this is House Report No. 97-227 on H.R. 3112 --

the House version of the V.R.A. Extension which amends sec. 2 of

the V.R.A. so as to replace the intent standard by the effect

standard. (Hereafter, House Report No. 9?-227 will be 'the House

Report'.)

The House Report lists various incidents which show the persis-

tence of discrimination in registration and voting, and hence the

need to extend the V.R.A. S sjuh IgJAdgut involves intent.

It reports a case in Georgia in which white men congregated around
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the polling place conspicuously displaying firearms (p. 15). This

-is deemed 'evidence of intimidation and harassment* of black

voters -- and rightly so, since it was obviously done with the

intent of keeping black voters from voting. One person cannot

Inadvertently harass another. The House Report notes !that lit-

eraoy tests and other devices have been used 1 prevent blacks

from voting' (pq 23, my emphasis) and betrays Itself further when

It says its hearings *reflect the continuing existence of activit$

aled AI the intimidation of racial and language minority persons

seeking to register and vote' (p. 210, my emphasis). Obviously

these practices must be stopped, but equally obvious .s the--

House Report's reliance on intent. 'Aiming at' something Is Just

another way of saying 'done with the purpose of achieving* that

thing.

Take, finally, the vexed question of 'diluting' minority votes.

Whether 'diluting' a blood's Vote actually vT2ates the right to

vote Is Itself debatable (see below), but in any case every citation

of this practice In the House Report Involves Intentional dilution,

the use of devices like annexation and at-large voting for the

purpose of minimizing the Impact of minority votes.

Since 'unintended discrimination' is a contradiction In terms,

and 'unintended disanmuinatory effects' sheer double-talk, language

which seeks to define and forbid discrimination while avoiding an

intent test Is bound to tie itself in knots. The House Report

fulfills this expectation. It explains that iks amendment to sec.

2 is designed to prohibit any practice which 'aoomplieh a disorim-

inatory-result' Ip. 30). The amendment itself replaces the phrase

'to deny or abridge' in the current V.R.A. with the phrase "in a

manner which results in a denial or abridgement of' the right to

vote. But 'denial' and 'abridgement' name acts, and hence involve

intent. Here events cannot be 'denials or abridgement.'; only

human behavior can be. If we are talking English, there is no

difference between my performing an act which results in denying

A
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you something, and my simply denying you that thing. On the face

of It, the House replacement redundantly forbids what the old

phrase did: denial of the rlght to vote on account of race.

Consider the following instructions: 'You must not prevent me

from speaking, or do such things as have the effect of preventing

me from speaking.' The second alternative is Just a cumbersome

way of repeating the first. Doing something which has as an In-

advertent and unintended result my failure to speak neither pre-

vents me from peaking nor has 'the effect of preventing me' from

speaking.

A Action Election_

Since Congress is not likely to be spinning empty distinctions,

something more must be intended by the House amendment. That

something more is clearly the proscription of differential voting

effects. Cleared of its tortured and deceptive language, the House V.

R.A. Extension forbids procedures which have, intentionally or

inadvertently, a differential effect on minority populations.

The House amendment to sec. 2 Is plainly driving toward affirm-

ative action, quotas, in voting itself. By making numerical out-

come 'highly relevant' (p. 30) to the permissibility of a pro-

odure, the House V.E.Ae Extension would begin to impose a test

on the outcome of an election other tiantts fidelity in recording

and expressing the free choice of the electorate. This undermines

the very Idea of what a democratic election is supposed to be.

That the framers of the House V.R.A. Extension were all too

aware of this implication of their language Is manifest in the

pains they take trying to block it. Disproportionate represent-

ation, the amendment concludes, 'shall not, in and of Itself,

constitute a violation.' Well, as I've labored to stress, the

shift from 'denial' to 'result In denial,' bt.it in not Just empty

verbiage, does indeed suggest the use of arithmetical proportion-

ality as a test for a procedure's being disoriminatory. Even as

it stand, the amendment clearly demand that arithnetical dis-
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proportion be prima faoie evidence for a finding of discrimination

instead of the irrelevancy it ought to be in the absence of a

showing of Intent. The House Report contains assurance that the

amendment does not createe a right to proportional representation

as a remedy (p. 30). It is distressing that this possibility

should even be mentioned in legislation passed by one House of

Congress* Nor should we assume that this idea is being broached

only to be repudiated. 'Section 2, as amended, is an exercise of

the broad remedial power of Congress,' says the report, and as

the drafters of the House Report explicitly note, Fulliloye v.

Klutzntik (1980) recognized set-aside quotas as one of Congress's

remedial powers.

Let us recall some unpleasant facts. Proponents of the 1964

Civil Rightseptoolaimed with equal solemnity that the Civil Rights

Act would not Justify the use of compensatory quotas. The plain
truth is that our public officials sees bent ofi drawing quotas

from civil rights legislation, on replacing equality of opportun-

ity by equality of result, and it is unwise to give then any fur-

ther legal leverage. 1964 saw discrimination in employment banned.
Then an 'affirmative duty' to ban discrimination was laid on em-

ployers. Then 'goals and timetables' for hiring were laid down.-

Then 'target" populations became Oproteoted' populations. Quotas
have thus become entrenched, presumably forever.

The democratic process itself has so far been Shielded from

this transmutation of equality of opportunity into equality of re-

sult. The House V..A. Extension will pierce that shield. Sheer

numerical 'underrepresentation4 becomes grmdle for federal inter-

vention and Congress's 'broad remedial powers.' Since intent need

not be shown, virtually any other consideration, however flimsy,

can be construed as sealing the case. Quotas are now routinely

grounded on the supposed need to Oprevent' discri nation. Al-

ready, in C t L aM v. U. (1980), the Supreme Court laid the

groundwork for applying this idea to voting when it interpreted

the V.R.A, as designed to eliminate 'the risk of Purposeful dis-
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elimination.' It is not unduly alarmist to fear that Congress

and the courts will take the path of 'preventive discrimination'

if the House V.B.A. Extension becomes law.
5

'InterestsO
" utt~rI--:-- ... 15lond the Ballot

The basic idea of democracy is that if people don't like what

their rulers are doing, they can always throw the rascals put.

In particular, as things stand now, if enough people get tired of

a government that plays favorites toward certain groups, it can

always dismiss that government. So long as no basic rights are

at stake, the group which advocates Its preferences and interests

most effectively and intensely gets to put Its candidates into

offices The House V..A. Extension represents a complete break

with this tradition; Minority groups would effectively be assured

'proportional representation.' In the explicit language of the

House Report, 'It would be illegal Cfor example for an at-

large election scheme for a particular state or local body to per-

mit a bloc voting majority over a substantial period of time con-

sistently to defeat minority candidates or candidates identified

with the interests of a racial or language minority' (p. 30).

This crucial and mischievous sentence demands the closest scrutiny.

A) Notice how coyly and evasively this sentence uses 'lidentitf

iedO in the passive. Vho is supposed to identify the interests

of a racial minority? Federal officials? Self and media-appointed

spokesmen? Remember, the leading lights of the 'civil rights

movement remain adamantly behind busing and quotas, even though

every poll shows that most blacks oppose both. The drafters of

the House Report knew that to specify a method for identifying

the interests of a voting group nda2endent 2L of W the Xote

is to advocate bypassing elections themselves. If we can identify

the Interests of a voting bloc, and it is illegal for those inter-

ests to be suppressed by whatever -cause, why not simply anpoint

spokesmen for those interests, or hold intra-group runoffs for

the position of spokesman? Once a test of the outcome of a vote

nl-0.74-0 Ifr,
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threatens to displace voting as the final court of appeal, dem-

oOracy is undermined.

B) There are many racial and voting groups whose interests the
House V.R.A. Extension will not protect. Is it fair to take the
failure of one group's Interests to be "proportionately represented@

as an impermissible wrong, while taking the failure of another
group's interests to be 'proportionately represented' as Just the
luck of the ballot box? In footnote 69, the House Report stresses

the high voter registration of, e.g. German and French speaking
minorities, the purport of this remark being that since these groups
participate actively in the democratic process on their own, they
don't need government protection. But surely it Is unfair to
demand one group play by a stricter set of rules j~j~ becus its
members more actively get out the vote. Remember, since the House
V.R.A. extension abandons intent, no claimi is being made that group
differences in registration must be due to anyone preventing members
of mproteoted' minorities from registering. Surely we have here
a potential violation of the equal protection clause of the 14th
Amendment. Taken to its logical conclusion, the House Report's
reasoning again Justifies 11% legislative set-asides for blacks,
while letting whites elect their own representatives.

C) The House Report's evasiveness on how one should determine
the 'interests' of minority voting blocs reveals as well its pro-
found confusion about what a bloc's interests are and perceived to
be. There i8 a tendency to assume that voters always choose ad-
vocates of policies beneficial to themselves* and that blocs will
always vote for one of their own, but this is not always so. For
example, Jews have been harmed by affirmative action, yet Jewish
voters consistently support proponents of that policy. 60% of the
Jewish vote went to Jimmy Carter in the 1980 Presidential election
despite Kr. Carter's vigorous advocoy of affirmative action and
Mr. Reasgan's oft-etated opposition. Nor is Jewish representation
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in elected office as 'disproportionate' to the number of Jews In

the population as Is Jewish participation in such other high-status

activities as college teaching. Jews typically vote for 'progressive'

candidates whose policies do not benefit Jews and who need not be

Jewish. Any attempt to identify Jewish 'interests' with what

helps Jews, and to e an election by how 'fairly' it furthers

these putative interests would actually disenfranchise Jewish

voters. And what reason is there to think that the 'interests

of any other 'voting bloc' can be more easily identified?

Even if the interests of the groups covered by the ,V.R.A. co-

incide with their self-interest, Is it not bias to guarantee their

Interests and not those of other groups? In any case, anyone who

thinks that voter interest follows color -- as if German, Jewish,

Italian and W.A.S.P. blocs will automatically coalesce into a unifying

whiteness Just to oppose blackness -- is attributing to the ordinary

voter a preoccupation with race more usually found in Nazi propaganda.

JReview A"2M 2 Duble Sta

The House Report further reveals a troubling double standard

about legislative policy as a response to SupremeCourt decisions

and past legislation. It lets pass without question Supreme Court

decisions that at least stretch the letter and spirit of past

civil rights legislation, and prepares new legislation to ratify

these Judicial inventions. At the same time, The House Report

repeatedly finds 'unclarity'e 'confusion' and 'ambiguity' in

Mobilk v Blr2An, an exercise in Judicial moderation.

The intent criterion, as enunciated In Mobile y. Bldens is

clear as crystal. It contains 'ambiguities' (see House Report, p.

2) only for those who want the right to vote to mean more than free-

dom from interference in voting. The 'confusion' (p. 29) the

House Report professes to find In Mobile I. flgn6 Is entirely of
its own making. (I note parenthetically that those who shr'tk

loudest when legislators contemplate circumventing Supreme Court
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deicisions on busing or abortion have remained silent on the

present attempt to override the Court's interpretation of the 15th

Amendment.)

The House Report experiences no comparable trouble with other

decisions that might seem more perplexing. It worries at length

about the Oeffeetiveness' of minority participation and about

'procedures that 'effectively exclude minority participation from

& stages of the political process' (p. 14; my emphasis). The

House Report bases these concerns on the Supreme Court's finding

in Alle.ny State Board of Iduft~ (1969) that 'the right to

vote can be affected by a dilution of voting as well as by an

absolute prohibition on casting a ballot,' and the Court's finding

in White Y. Bevoter (1973) that the right to vote entails a right

*to enter into the political process in a reliable and meaningful

manner.' It never occurs to the drafters of the House Report that

these decisions may be confusingg,' that the 13th Amendment gad

the V.R.A, which implements it, may not confer the right to

'meaningful' or 'effective' participation. On the face of it,

the right to vote Is right to participations period. Astonishingly,

the House Report can discern a clear right to a 'meanLngful' vote

and 'reliable' entry Into the political process, while bilking at

the idea that discriman4 tion must be intentional.

Equally puzzling is the House Report's attitude toward Fullilove

le K3,ptgnLok and, implicitly, the legislation which created the

case. In pgllilove the Court conceded to Congress the right to

legislate racial set-asides in federal contracting as part of

Congress' power to enact 'remedial' legislation which goes beyond

but -.bJill 'appropriate to fulfill the puRposes Of' the 14th

Amendment. Yet instead of being at all troubled about the wisdom

of exercising remedial power by enacting racially specific leg-

islation, the House Report unoritically cites F 13.lza as a vir-

tuaL blank check for using an effect test for remedying and 'over-

coming the effects of...paot purposeful discrimination' (see House

Reports p. 31). Surely there is greater unclarity in how to trace
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and overot, the effects of past discrimination than there is in

the idea that discrimination requires intent. Surely legislative

policy designed to achieve the former really requires near-omniscience.

Yet the House Report endorses the overcomings of the effects of

past discrimination as something legislators can do as a matter of

course, while making extraordinarily heavy weather abbuO.thb

simple Intent test. The House Report's standard of clarity does

not bear scrutiny.

Z. ffeot TS in Action

The House V.R.A. Extension sets the stage for contention and

aggravated racial animosity. Consider a political unit with 10

City Council seats-elected at large, and which contains one sub-

group, say Jews, whose voter turnout has historically been high.

Suppose 50% of the voting population is Jewish, of whom 75% vote,

while the other 50% of the population is black, of whom only 25%

vote. The Jewish vote is thus three times heavier than the black

vote and -- falling in with the myth that voting interest always

follows color lines -- no black candidate ever wins a Council seat.

The-House V.R.A. Extension sees this fact as 'highly relevant,"

not to say suspicious. If tkere are other 'objective factors'

that 'impede the election opportunities' of blacks (see House

Report, p. 30) -- intent not being required, the failure of blacks

to win party nominations might be one such 'objective factor' (ibid)

- we have an impermissible discriminatory effect. Suppose the

court demands gerrymandering of the political unit into 10 racially

defined precincts so that, in the court's judgement, even a 25%

black turnout will send 5 blacks to the City Council. What has

happened is that the blacks who vote have been given as much say

as the Jews in the composition of the City Council, even though

only a third as many blacks as Jews voted. The court has given

each black the equivalent of three Jewish votes!

This prospect is not acceptable. The NAACP has a slogan, 'At

the voting booth each vote counts as one.' This Is precisely what
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would cease to be true if the House V.BRA. Extension becomes law.

The value of individual votes of the minorities who fall under It

would grow In direct proportion to their 'underrepresentation.'

The value of non-protected votes would shrink in proportion to
their number. This penalizes members of assiduous voting pop-

ulations, voters who have done nothing wrong, 6 and subverts the

very democratic process. This is not the tyranny of the majority

we are so often warned about, but tyranny of the minority, tyranny

in its purest form.

There Is simply no avoiding the fact that replacing Intent by

effect has invariably led to score-keeping. Busing became an in-

tegral feature of public education when do facto segregation re-

placed de jure segregation as the trigger. Quotas came into being

as 'discriminatory effect" replaced 'discriminatory intent' as

the standard for 'denial of equal opportunity.' It is entirely

unrealtrsticto-deny that, n making intent at best peripheral to

violations of the right to vote, the House VoR.A. Extension

ares us a giant stop closer to electoral quotas.

It does not require great imagination to see how the effect

test would effectively dest~ry the present system of voting. Sup-

pose that blacks simply choose not to register In proportion to

their number in the population. This In itself would make the

process of registration impermissibly disoriminatory. Imagine

elections conducted without registraVlon. Would political units

have to adopt instant registration on election day and Incur all

its predictable abuses? How about automatic registration by birth

records? And what if that didn't produce the 'right' turnout?

I suggest that retaining the intent test will spare us the hazards

of finding out.

hDiscrepanieS?

Many will object that all these considerations are moot be-

cause the only explanation there could conceivably be for signif-

icant differential effects in registration and voting Is real,
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purposeful discrimination. Replacing the intent test by the

effect test, they say, will simply streamline the evidentiary

process. But quite apart from the fact that we should explicitly

retain the intent test If intent is really what counts, there Just

is no reason to assume a priori that persistently low minority

voting must be due to increasingly subtle forms of discrimination.

Thomas Sowell has argued convincingly that different minority

groups have different 'value traditions,m and that it is these

value traditions which explain group differences in economic

success, not discrimination. These same value traditions may

well account for group differences in political participation.

Such a suggestion is certainly more plausible than Increasingly

fantastic hypotheses and assumptions about increasingly subtle

forms of discrimination, and should be weighed carefully before

diffeflntial voting behavior is made 'highly relevant' to bringing

any and all voting procedures under federal scrutiny.

Let those who reflexively cry 'racism' at this suggestion re-

fleet that it is the proponents of the effect test, not its opp-

onents, who cause such issues to be raised. Those who-believe in

guarding everyone against coercive interference, and letting all

vote if and as they please, are uninterested in numerical results.

Let sociologists investigate spontaneous voting patterns, not

public officials. All that matters is that the voting is spon-

taneous. Any result is fair which is the result of free choice.

Only someone who distrusts free choice and ~Mges its results

against some preferred standard must explain why democracy 'fails.'

Certainly, anyone who insists on raising the issue of 'disprop-

ortionality' should be prepared to address it honestly, and keep

his mind open to the possibility that black voting is *too low'

simply because, for one reason or another, 'too many' blacks

choose not to vote. We might begin the process of opening our

minds by ceasing to call. low minority voting 'disproportionate,'

a word which needlessly implies inherent badness, No-one calls

the large number of Japanese who win Kobel Prizes In physics

'disproportionate.'
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A Final Question

A switch from district to at-large representation is an example

often cited, in the current V.B.A. debate, of a discriminatory

technique used to 'dilute' minority votes, Now many political

scientists believe that such a switch might often be advantageous

for minorities - as well as non-dLscriminatory.--Dy making every

elected offlial at least somewhat heedful of the demands of

minority voters. But let us assume that such a switch invariably

blunts a minority's impact, and even that thdse is a genuine right

to a maximally concentrated vote that such dilution violates. One

problem remains. If switching to an at-large system thus dilutes

the votes of former precinct residents, then if my City Council

switches to an at-large system, my vote will be diluted. Now such

a switch and consequent weakening of my Tote would be consistent

with the House V.R.A. Extension, since I am white. My vote i8

not protected against dilution in the way a black man's is. Is

this fair? Should the law decide on the basis of color whose Tote

to protect from dilution? I think the answer must be a resounding

'Ho.' Surely, color-based selective protection aga t vote dil-

ution violates the equal protection clause of the 14th Amendment.

Not only is the House V.R.A. Extension not 'appropriate legis-

lation' for enforcing the 13th Amendment, replacing the. intent

test by the effect test, and using the effect test only for min-

critics, appears Inconsistent with the 14th.

I mention this problem In passing. There is no way of knowing

whether a color-conscious effects test would in fact pass muster

before the present or any other Supreme Court. My main objections

to the effect test remain its regression to a primitive idea of

responsibility, and its clear malign consequences.

The 13th Amendment and the V.eR.A proscribes discrim nation*

which is the racially motivated act of interfering with the liberty
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to vote. The presence of intention, a= Mgt is inseparable from

the notion of an act and hence from discrimination. Replacing

the intent standard by an effect standard would change the right

not to be interfered with in the exercise of the franchise into

a quite different, wholly undemocratic presumptive right to a

racially predetermined result.

Apart from the intrinsic absurdity of finding discrimination

without discriminators, such a change would bring irresistable

pressure on localities to turn voting into a quota system. The

language of the proposed amendment that would change the intent

test for discrimination into an -ffect test offers transparently

inadequate safeguards against this consequence. Adopting the effect

standard would confer undue power on those who manage to Identify

themselves with the 'interests' of minoritiest and pit race against

race even more bitterly than busing and quotas have done. It is

questionable whether democracy i ;elf could survive this perversion

of the electoral process.

It would be unfortunate if demagoguery and misrepresentation be-

clouded the basic Issue. No-one disputes that the right to vote

must be protected at all costs. No one advocates a return to

grandfather clauses, poll taxes and discriminatory literacy tests.

What is at issue is gA& the use of the intent test or the effect

test in Judging when the right to vote has been violated. I urge

the Senate to retain the intent test.

NOTES

1 In what follows I.will generally refer to this replacement as

'the amendment.@ I will be ignoring other changes in the- V..A.

contained in H.R. 3112.

2. There was indeed a time when men tried animals and punished

the., and cursed stretches of land on which a hero died. We re-

gard such practices as barbaric and barely comprehensible, as

resting on an animistic view of nature in which the world ia

93-758 0 - 83 -- 48
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filled with quasi-human forces and spirits. All legislation which

detaches guilt from Intent moves us back toward that archaic state.

Remarkably, even quite bizarre evidentiary proceedings turn out

to rest on intent. Thus trial by combat, even the combat of des-

ignated champions, was based on the belief that God, knowing which

side was in the right, would see to it that the right- side won.

Trial by combat Is distinguished mainly by a curious view about

how intent is manifested. Similarly, trial by submersion for

witchcraft were based on the belief that women who knowingly con-

sorted with the devil had the ability to float.

A purely philosophical question, which fortunately need not be

answered here, is wh intent is so central to the notion of res-

ponsibility, and hence any rational legal system. The utilitarian

theory explains this by noting that we can control behavior only

by rewarding and punishing people for what they will. There is

no point in punishing someone for what he does by accident, since

so punishing him will not reduce the likelihood that it will happen

again. The Kantian tradition sees intent as a direct expression

of the self, and notes that selves are uniquely valuable. Whether

these two approaches can be completely reconciled is an open question.

3. The theory behind civil rights legislation is that when I

put something on the market -- where this includes the Job market

or the housing market -- it ceases to be completely mine; I have

agreed to surrender it to whomever meets my price. Whether a

prospective buyer wants to take possession of what I have offered

therefore lies completely within his will. If having put something

on the market I refuse to deal with someone because of his race,

I have thwarted his will because of race, and hence discriminated.

4. Liability completely divorced from intent might have some place

when the only malefactor is a legal fiction, such as a corporation,

but such cases and the voting case are utterly disanalogous.
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5, The doctrine of 'preventive discrimination' has all the dis-

advantages of preventive detention with none of the advantages --

it does not reduce any immediate threat to life or property.

6. If a local practice which has the putative effect of diluting

a vote violates the 15th Amendment, federal intervention with the

same purpose and without a showing of wrongdoing seems a more

serious violation of the 15th Amendment.

Senator EAw. Our next witness is Ms. Abigail Turner of Ala-
bama. She is an attorney from Mobile, Ala. We welcome her this
afternoon.

Ms. Turner, thank you for coming and assisting us in evaluating
this important matter.

You ma proceed with your statement. As you know, your writ-
ten remarks will be made a part of the record permanently. There-
fore, if you would prefer to abbreviate and state the essence of your
thinking extemporaneously, that is fine, too-whatever you are
most comfortable in doing. However, I would remind you that your
written statement will be a permanent part of the record and will
be included at the end of your oral testimony.

STATEMENT OF ABIGAIL TURNER, ATTORNEY, MOBILE, ALA.
Ms. TUmN. Yes, sir. I would like to summarize that. I would

also like to haviplaced in the record a report I have done on the
-Voting Rights Act in Alabama since 1975.

Senator EAws. That shall be done.
Ms. TURNR. I appreciate the opportunity to appear before your

subcommittee today to urge your support of S. 1992. 1 appear on
behalf of my clients, black voters in Alabama, who are fearful that
their right to vote will be taken from them if the preclearance and
bailout provisions as passed in the House bill are weakened or
modified.

OTHER REIDENTIFICATION BILLS PASSED IN 1981 TO DISENFRANCHISE
BLACKS

In Alabama, a weak bailout provision will mean the same thing
as failure to extend section 5. The same devices that were used
prior to the Voting Rights Act in Alabama are being used in some
counties at this time.

For example, in the 1981 Alabama legislative session, legislators
from three majority black counties passed voter reidentification
bills. These are actually voter reregistration bills. The same infor-
mation that is required under the Alabama constitution to register
and vote is required under the voter 'reregistration questionnaires,
except citizenship.

That such bills have a discriminatory effect and discriminateagainst blacks can be seenfrom what happened in Choctaw"County
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in a similar voter reidentification plan in 1978. Choctaw County, as
these other three counties, is also located in the black belt.

Seven hundred eligible blacks who should still be on the voting
roles, according to an analysis made by the Choctaw County Voters
League, were removed as a result of that reidentification. Members
of the league contacted the Justice Department to find out why
that was precleared. They were told by the Justice Department
that black elected officials had said the bill was all right. Those
black elected officials denied that. They said they were not contact-
ed by the Justice Department.

You have to look at this in light of the history of voter discrimi-
nation in Choctaw County. The Justice Department itself had
brought suit in the early sixties under the Civil Rights Act of 1957
because blacks were being discriminated against in registering to
vote. The Federal court enjoined the county from refusing to pro-
vide assistance to black voters that had been provided to white
voters. That was particularly the case for persons who were illiter-
ate. The county's response was enacting a more difficult literacy
test. The judge struck it down again.

In the meantime, the Voting Rights Act passed and was signed
into law. Three days after that happened, the county again filed a
motion in the court to ask that they be allowed to require all the
voters to reregister. By that time a number of blacks had been reg-
istered by the Federal referee. The county's petition to the court
included a literacy test which at that point obviously had been
struck down by the Voting Rights Act. So you see, the same mecha-
nisms that were used prior to and immediately after the Voting
Rights Act are still going on in Alabama.

What has happened with the Sumter County voter reidentifica-
tion act? That was passed in 1981 after a black was elected to be
district judge in Sumter County and three of the five members of
the board of education were black. The timing is important because
major offices are up for reelection this fall in the general and pri-
mary elections. Under the Sumter County bill the voters had only
9 months to reidentify to vote. This contrasted with other plans in
Alabama where voters had 2 or more years.

The Sumter County act was submitted to the Justice Depart-
ment. Blacks commented about how it discriminated against them.
Judge Hardaway, who is the newly elected black judge, testified
about the inequities in the bill before the House subcommitee, but
Justice refused to object. They asked for more information. They
negotiated with the county and struck a deal, in my clients' minds,
that Justice would not stop the reidentification if the county

Taghe ct amend the act in cea in res t
are act was amended a specl egislative session, but the

amendments that were agreed on, were not enacted. Once again,
Justice did not object. Last week they asked for more information.

At this point my clients have lost faith in the Justice Depart-
ment's enforcement of section 5. My clients believe that deals were
struck-that they-were not part of. They believe that, once their
complaints about discrimination got above the line level in the Jus-
tice Detiartment to those who make the political decisions, the evi-
dence of discrimination was ignored.
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STATES SHOULD NOT BE ALLOWED TO BAILOUT UNTIL ALL COUNTIES CAN
MEET BAILOUT REQUnRDANTS

I would like to comment very briefly on the question about
whether a State should be able to bailout when its counties are still
covered. In Alabama, the voting laws are very thoroughly defined
by State law. There is no home rule in Alabama. Therefore, every-
thing from how one becomes a candidate, to how one registers, to
conducting elections is covered by the State code.

The responsibility to enforce those laws, as well as the responsi-
bility to enforce compliance with the Voting Rights Act, is inextri-
cably intertwined between the State an-a local governments. To
suggest that AlabaIa as a State could bailout without its counties
having to prove that they have met bailout requirements makes no
sense.

TO BAILOUT A JURISDICTION SHOULD BE REQUEM TO SHOW IT HAS
ELIMINATED ARIERSTO VOTING

In Alabama, blacks still face baiiers to registration and voting.
You had an exchange with the previous witness about people being
able to register without problems. That is not the case in Alabama,
particularly in the black belt counties. That is documented in the
report that I have put in the record.

There are problems that blacks face in registering. For example,
the voter registration form in Alabama requires that a person
specify his or her social security number. Many blacks who have
worked in agriculture or other uncovered employment, and this is
particularly true in the black belt area, do not have a social secu-
rity number.

In Monroe County in 1980, black persons seeking to register,
were asked for their social security numbers. When they said that
they didn't have one, they were denied the right to register. It is
ths kind of fact that we think merits the strong bailout provisions
that now appear in S. 1992.

Blacks engaged in registration and voting in Alabama in some
_counties still face intimidation and harassment. In Pickens County,

located in the black belt, when blacks appeared in 1980 to register
in groups, they were confronted by the sheriff. He and his deputy
stood over them while they registered. Ms. Theresa Burroughs
from Hale County testified in the House about how she was har-
assed, and the police were called to her at the polls. Again, we
think this is evidence that strong bailout provisions must be en-
acted.

The Voting Rights Act in terms of providing equal political op-
portunity for Alabama blacks was only a first step. We still have a
long way to go. We think the positive effect of the bailout provi-
sions, as they are now worded, would provide an incentive to Ala-
bama to change its procedures which make voter registration and
participation burdensome and dangerous in some respects.
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COMPLIANCE WITH PRECLEARANCE PROVISIONS SHOULD BE REQUIRED
FOR BAILOUT

I also urge you to retain the bailout requirement that a jurisdic-
tion must show that it has complied with the act by submitting
voting changes for preclearance.

Jurisdictions in Alabama have escaped the effect of the act by
not preclearing. For example, in 1968 the town of Hayneville incor-
porated. Hayneville is located in Lowndes County, which has a ma-
jority black population-77 percent. The boundaries of the town of
Hayneville were drawn in the shape of a cross, and the blacks were
kept out because they were located outside the.corners of the cross
and were not included in the town.

We represented some blacks in 1978 who wanted services from
the town, and we made an inquiry about whether the incorporation
had been precleared. It had not even been submitted. Blacks who
lived close to Hayneville were denied services and the opportunity
to participate in that town's government for 10 years simply by the
town's ignoring that provision of the act.

This is not an isolated example. In 1975, the Alabama Legisla-
ture passed 81 acts that relate to registration, voting, and election
matters. As of last June 1981, 38 of those still had not been submit-
ted for preclearance under section 5.

We plead with you not to allow jurisdictions that have avoided
the effects of the act by refusing to submit things for preclearance
to bailout, to exercise a bailout loophole, if you will, and to argue
that they are in compliance with the act.

In short, I encourage your support of S. 1992. A weaker bailout
will mean that hard-won rights to vote and to elect candidates of
their choice by blacks in Alabama have been eroded.

Senator EAST. Thank you, Ms. Turner. I appreciate your abbrevi-
ating your remarks, which will give us some time here for discus-
sion.

I would like to probe here on several points with you. It is sort of
a confusing day on the Judiciary Commit. They have another
meeting going on over at the Capitol at 4:30. The operation of the
U.S. Congress is an uneven business, as you probably have known
and gathered.

Ms. Tumm. Yes, sir.
Senator EAsr. As you are aware, the two things that seem to be

the greatest bones of contention under this proposed law from the
House-and you have touched upon both of them, properly so-one
is the effects test.question and the second is the bailout matter,
both of which you have touched upon.

First, let me just give you my response to your comments on the
need for the effects test. It strikes me you are citing examples of
continued voter discrimination based upon race inAlabama with
your clients, as you have noted. I am really not, of course, in a posi-
tion to contest that. I obviously am not saying it is so or it is notso.
My point would be what you are describing by the very facts you
give us is a denial of the right to vote of specific individuals, of
either. registering or voting, having that vote counted, or participat-
ng. meaningfully and with access to the voting apparatus, with

which I have no quarrel. I don't know that those of us on the con-
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mittee who have been opposing the effects test are really quarrel-
ing over that. We are quarreling over upping the ante whereby you
determine that there is discrimination based upon effect or result,
not upon specifics or concretes.

I think that what you describe, legislation that deals in a reason-
able, fair, and effective way with abuses of that kind, is very con-
sistent with the 15th amendment. However, what troubles me is
where legislation goes way beyond what I think is the constitution-
al mandate in the 15th amendment and is in effect mandating de-
creeing effects. I will not retrace all that ground because you were
here earlier and I think it gets you into proportional representa-
tion.

I think it is a wholly different opposition than the problem that
you raise, and 'd~n't le piblem you raise. Howev-
er, the intent test would clearly be applicable there and legislation
could be designed and utilized t that, but our contention
is this again is not that situation. It is not that kettle of fish. It is a
totally new-propouition spun out of wholly new constitutional cloth.
Let me just state that proposition on the effects test.

Then on the bailout provision, we haven't really been getting
into this but you are very right in suggesting this and you are very
concerned about it. My concern with the S. 1992 bailout provision
is that really in effect I would say it is a misnomer. There really
isn't any =.iout.

It is so devised and constructed in ways that as a practical
matter in the real world of voting and politics jurisdictions could
never get out from under it. They are consigned in perpetuity to
coming to Washington to the Federal district court. Frankly, there
really is not a whole lot of incentive to try to have a constructive
and effective record on this question of eliminating all veetiges of
discrimination based upon race.

For example, you get this requirement that a jurisdiction has to
show "that it is engaged in constructive efforts to eliminate intimi-
dation and harassment of persons exercising rights- protected under
this act."

When you look at the total bailout provision here, as does Con-
greessman Hyde, the ranking minority member of the House Judici-
ary Committee, in fact, it is not a bailout. What we really would be
putting in place is a very novel piece of legislation, one permanent-
y fixed upon these affected areas where they in fact as a practical

matter could not qet out from under it. The bailout provisions are
not clear and precise. It is hopeless. It is holes.

You would look at it and you would say there is not any way. We
will always be boxed in. Just shrug your shoulders and forget it
and live with it permanently.

I don't think that is good legislation. I don't think that it is
healthy. I don't think it sets a good goal for wanting to have a good
record.

And then, again, another major flaw in it is this effects test,
which again we think leads-us down this troubled road of quotas
and proportional representation. It seems to me a piece of legisl-a
tion that is going to saddle the American democratic electoral proc-
es with these two things frankly fatally flawed.
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The intent test is one thing. A fair, equitable, and reasonable
bailout; a specific concrete rule of law clearly defined is another.
We, the legislative body, as I see it, would be just dumping all of
this right back into the courts. There are no guidelines. We haven't
really done anything in terms of setting legislative policy, direc-
tion, or course. The rule of law is going to be trampled on here be-
cause you are just back to bureaucratic and judicial control of
these affected areas and looking for such vague and elusive things
as effects.

I don't wish to overreact to it, but you are a lawyer. I suppose
the thing that has been frustrating to those who have suffered dis-
crimination in -voting based upon race, as you suggest in some of
the litany you went through, there is always some sort of vague ob-
jection, always some sort of-perhaps where it was practiced--some
sort of procedural dreamed-up-out-of-whole-cloth objection thrown
in the way.

I submit that it isn't a healthy practice where the cure for that
practices the same thing. It promises bailouts, but in fact it won't
give bailout. It promises that it is giving individuals the right to
vote, but in fact it is designed to guarantee results, quotas, propor-
tional representation, et cetera. It smacks me as a little bit of the
old con game. We contend we are giving you good folks this, that,
and the other thing, but as a matter of fact we aren't. I wonder if it
isn't violating the same spirit of the law that it found in the older
practices of the type you are suggesting.

Let me get specific on one thing.Ihave just given you my own
reaction to it. I would be happy to have you comment on any facet
of that, but let me just ask you this question.

You bring up the question of bailout. You-already know my posi-
tion on effects, but i, ou want to comment on that that would be
fine because you heard me with the earlier witness.

What would you consider a reasonable bailout? Do you think I
misstate the character of the bailout in the House act? Is there
some validity to what I am saying about as a practical matter it
isn't there? You run the risk-and I am not faulting you, but in
the Judiciary Committee you have lawyers come, and they always
like to skew the law to help their clients. You have clients in your
case. That is fine. You have people who want to make the law as
malleable as they can to serve their ends. To the extent you can
get us to modify or change the law, that will make it easier for
these people to prevail; naturally they want it.

Prosecutors always, I presume, would like to come in and say,
"Gosh knows, let's get rid of intent. That's very hard to show. Let s
make it easier to prosecute and convict."

I don't mean that taints your testimony, but we have to look at it
in a little broader perspective as to all the parties involved. You do
have the problem here of giving some reasonable assurance to
State and local government officials that what you are saddling
them with here is fair and equitable; that there is some light at the
end of the tunnel; that the key is to let people register, vote, and
participate and to have it counted.

The key is not to guarantee some particular result. The key is, if
they do a good job and if they keep their own house in order, they
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could in fact get release from this on a permanent basis. That
would be a badge of distinction and progress.

After all, the law ought to give some incentive. Is it not a good
characteristic of the law to encourage that kind of positive result? I
don't see that it is here.

Ms. Tunzq. Senator, I think you have some measures to deter-
mine that here in S. 1992. In my report that I had submitted for
the record, we had done a chart on the jurisdictions in Alabama
where Justice had objected to changes under section 5. It is far less
than all of the counties. I would say that it is probably far less
than 50 percent of the counties..In the rundown of counties that
had failed to submit, there were very few counties. There are mea-
surable ways to determine whether counties in Alabama will be eli-
gible for bailout.

With respect to the intimidation question, it is my understading
that the bill is constructed where both sides will be able to present
evidence to a court about whether there has been intimidation. As
I said in my testimony, I think you need to give States like Ala-
bama and counties like the ones Italked about incentives to clean
up their acts, to remove barriers to registration and voting. I think
this bill does that.

In my view, the way section 5 is being administered at this point
it is not the jurisdictions who are having such a hard time; it is the
blacks who are complaining about the discrimination. Section 5 as
it is being administered at this time bends over backward for the
submitting jurisdiction. I think the Sumpter County litany that I
went through proves this. The balance is not with the blacks who
are complaining. The balance is with the jurisdictions.

I am not an expert on section 2. 1 can make one comment, but I
think Mr. Derfner is better prepared to answer your questions
about that.

My understanding is the effects test in section 5 is very different
from the results test in section 2. The burden of proof is different,
and that makes a lot of difference in the burden of proof for parties
in lawsuits.

Senator EAS. Thank you. I think my time is up. Senator Hatch?
Senator HAIVH. Thank you, Senator East.
Ms. Turner, first, I apologize to you for not having been here but

I was on the phone. We appreciate having your testimony. Thank
you for coming.

[The prepared statement of Ms. Turner and additional material
follow.]
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PREPARED STATEMfENT OF ABIGAIL TLRE

Mr. Chairman, and members of the Subcommittee, I am

Abigail Turner, an attorney Hobile, Alabama. I appear

before you today to urge your support of S-1992, the bill to

extend the Voting Rights Act. I appear on behalf of clients

I represent in voting matters; my clients, who are black

voters, are fearful that if the provisions of S-1992 concerning

preclearance and bailout are weakened or modified their rights

to vote will once again be taken from them.

In Alabama, the Voting Rights Act finally halted the

decades of devices such as the poll tax, literacy tests, and

voucher requirements which kept black citizens from registering

and voting. Prior to the passage of the Act, only 57,500

blacks had registered. The number had grown to about 417,000

in 1980.

This dramatic increase in black voter registration led

to black participation in the political process, especially in counties

with large black-majorities. When the white power structures

in several of these counties began to lose their monopoly on

the political and economic power in these counties, they

local bills by the state legislature. Under this custom,

called "local courtesy", a legislator outside the local area

will not vote against a local act. In essence, these bills

were passed under a gentleman's agreement.

The voter reidentification bills violate the Voting

Rights Act, my clients contend, because they are simply a

device to.remove blacks from registration rolls. They have

filed suit challenging the act under Section 5, the Constitution,

and the laws of Alabama. It is their contention that Alabama

laws of statewide application provide sufficient mechanisms
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to remove dead persons and other disqualified voters from

the rolls. These voter reidentification bills repeal protections

guaranteed to black voters by the Costitution and laws of

Alabama. The Alabama Constitution guarantees that a voter

wll not have to reregister, unless s/he changes residence

or becomes disqualified for another reason and removes that

disqualification. Amendment 223 and Code of Ala. 117-4-125.

This so-called reidentification is actually reregistfiatir

Voter registration requirements under the Alabama Constitution

aret 1) citizenships 2) age; 3) residence; and 4) no disqualification

because of incompetency or conviction of a disqualifying

crime. Amendment 223. That same information is required in _

the reidentification questionnaires, except for the citizenship

developed new devices to disenfranchise blacks and retain

control. The white politicians got the Alabama legislature

to pass so-called voter reidentification bills, requiring

voters to reidentify before the county boards of registrars.

The story behind these bills and how the Justice Department

has dealt with them illustrates why the bailout provisions

of S-1992 should-be passed intact by the Senate. The implementation

of these voter reregistration bills shovs that a weak bailout

provision would mean the same thing in Alabama as a failure

to extend the Act.

The Voter Reidentification Acts

In 1981 white legislators from three majority-black

counties in Alabama's Black Belt introduced so-called voter

reidentification bills in the legislature. Each of the

counties has a substantial black population: Sumter (701),

Wilcox (692) and Perry (60%). In each, blacks had for the

first time in the 1978 general elections achieved some

degree of political success by electing candidates of their

choice to countywide offices.



756

These: bills, which were actually voter reregistration

bills, were treated as local acts by the legislature. This

means that only the local legislative delegation considers

them. There is generally no active discussion of these

question. In short, black persons, many of whom were registered

by federal referees only after federal court orders under 42

U.S.C. 11971 or by federal examiners under the V' lt-ghts

Act, are forced to reregister.

That these bills discriminate against blacks can be seen

from what happened in Choctaw County which required voter reidenti-

fication in 1978-- the year two black county commissioners were

elected for the first-time since Reconstruction. After that

reidentification, the Choctaw County Voters League has documented

over 700 eligible blacks who were dropped from the rolls, a number

large enough to spell defeat for a black candidate oK for a white

candidate supported by or sympathetic to the black community's

interests. Anthony Butler, president of the League, characterized

many of those who failed to register as elderly people who have

vivid and bitter memories of past experiences with registrars.

The history of blacks' struggle to gain and protect

their rights to vote in Choctaw County is typical of the

struggles in Alabama's Black Belt. Only 176 blacks were

registered to vote in Choctaw County in 1963 after the

Justice Department brought suit under the Civil Rights Act

of 1957, 42 U.S.C. 51971. The federal court enjoined the

county from a variety of discriminatory practices in registering

black voters, including refusal to Sssist black applicants,

particularly illiterates, in registration; failure to notify

blacks whether their applications were approved and failure

to disclose the reasons-applications were rejected. United

States v. Ford, Civ. No. 2829 (S.D. Ala. 1964).The County

responded by imposing even more onerous literacy requirements.

During the year following the preliminary injunction, 114 of
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the 119 white applicants vere registered, only 34 of the 112

black applicants were registered. In June 1965 the court

held the county in contempt and enjoined the use of the

literacy test which included questions about type of government

and the constitution; the failure to assist black applicants;

and a variety of other practices applied unequally for

whites and blacks.

Choctaw County persisted in its efforts to keep the

number of black voters low. On August 9, 1965, three days

after the Voting Rights Act was signed into law, the county

requested the court to permit it to require all voters to

reregister. The application papers proposed by the county

included a literacy test-, outlawed by the Voting Rights Act.

The court denied the motion. Following the contempt order,

thousands of black, citizens in Choctaw County were registered.

When considering amendments to the House passed bailout, one

must remember that the 1981 devices are the same ones used

prior to 1965.

What has happened when these voter reidentification

acts were submitted to the Justice Department? The Department

approved the Choctaw County bill in 1978 apparently disregarding

the history of voter discrimination evidenced in its own

suit. According to the President of the Choctaw County

Voters League, when inquiries were made at the Justice

Department as to why the legislation was not objected to, he

was told that two black elected officials contacted by

telephone had indicated that they approved of the submission.

Both of these individuals deny that they were contacted or

that they approved the change.

Sumter County had a reidentification bill passed in

1981 after the November 1980 elections when blacks for the

first time held three of the five seats on the board of
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education and a black was elected as district judge. The

timing of this bill is important because major county offices

will be elected in November 1982: circuit Judge, tax collector,

probate judge, sheriff, tax assessor, three county commissioners,

and the state representative. All of these offices are now

held by whites.

Sumter County submitted the act to Justice. Black

citizens informed Justice of the discriminatory effect of

the bill. Further they pointed out that passage of the bill

violated the requirement of the Alabama Constitution that

voter registration and purging requirements be uniform

across the state. The black voters stated that the county

had been purging the voting lists according to Alabama law,

and that if ineligible persons remained on the rolls, the

detailed provisions of state law were adequate to insure

that dead persons or non-residents were removed. Judge

Eddie Hardaway, the newly elected black judge, testified

about the inequities in the bill before the House Judiciary

Subcommittee in the Voting Rights Act hearings.

Despite extensive evidence that the bill violated the

Voting Rights Act, Justice did not object. It negotiated

with county officials and set forth in a letter of October

2, 1981 the amendments the county would have to pass to meet

Section 5 requirements. It is our position that these

protracted negotiations and the advisory nature of the

October 2 letter and a second letter of October 16 violated

Justice's own Section 5 regulations' prohibiting consideration

on the merits of bills prior to final enactment. 28 C.F.R.

Part 51 151.20.

A more flagrant violation of the Act is the Department's

notifying the county that it would not seek to enjoin implementation

of the voter reidentification plan. The Department's permitting
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the reidentification program to proceed when it had not been

precleared violates the express language of Section 5.

Sumter County had amendments passed in the special

legislative session in November 1981 and submitted the

amended act to Justice. The amendments still failed to

include provisions allegedly agreed upon in Justice's negotiations

with the county, as reflected in the October letters. Under

Section 12 of the Sumter reidentification act, laws of

statewide application which conflict with the act are repealed.

Thus, protections normally applicable were stricken. These

deficiencies, are major:

Notice to persons pureed. There is no notification
provision for persons whose names are purged.
This failure to include the notice required by
Justice means that black voters will be denied the
minimal protection in the Alabama Code. It contravenes
notice provisions and the voter's right to appeal
the remval of his or her name set forth in the
Alabama Constitution and statutes. If an applicant
is denied registration, the Alabama Code, 517-4-123,
requires that s/he receive written notice of the
reason. An applicant denied registration may
request a Jury trial to contest that denial.
517-4-124. Similar guarantees apply when voters'
names are proposed to be stricken from the list.
Prior to the names being stricken, notice of names
-or 8es to be removed must be published in a
county newspaper. 117-4-132. A Nrson purged has
a right..to appeal to the state court and can have
a jury trial. Amend. 41, Alabama Constitution and
517-4-132.

Assistance for illiterates. The amended act fails
to insure that illiterates will receive assistance
in reidentifying. The Voting Rights Act struck
down literacy requirements for registration and
voting. The Alabama Code expressly provides that
applicants for regtbtration who cannot read or
write be assisted by the board of registrars.
Section 12 of the reidentification art repeals
that requirement with respect to reregistration.

ReregistratLdn by disabled voters. Justice's
October Z letter required an amendment that disabled
voters could be registered at their place of
residence. There is no provision for this home
registration in the amended act.

Residents temporarily out-of the county. Justice
further required that persona temporarily out of
the county may be reidentified pursuant to Alabama
Code, 517-41 34. The county failed to include
this amendment. T1he omission is not inconsequential.
Section 17-4-134 allows members of the armed



760

forces, persons employed outside-the United States,
persons at institutions of higher learning and
their spouses and children to register by mail.
The amendments cover only the armed forces.
Furthermore, about 400 Sumter County residents
(12.2Z of the population) work outside this very
rural county. (1980 Alabama County Data Sook)
Thus. students must travel back to the county to
reidentify as must persons who work outside the
county.

The omission of the agreed upon amendments pertaining

to persons registered by federal examiners under Section 7

of the Voting Rights Act should almost automatically cause

Justice to object. The voter reidentification act will

purge persons so registered if they fail to reidentify.

Despite the county's failure to amend the act as agreed

upon in the negotiations, last Friday, January 29, 1982, the

Department failed to object. Instead it asked for more

information. The reidentification program, which has not

been precleared, continues in violation of Section 5.

Failure to object to Sumter's reidentification appears even

more inexplicable, since Justice objected to Wilcox County's

reidentification act because it failed to protect persons

registered under Section 7. My clients in Sumter County and

some black people in Choctaw County have lost confidence in

the Justice Department's enforcement of Section 5.

Alabama's Voting Laws Show Why a State Should Not Be,
Allowed to Bailout Until ALL Counties Can Meet Bailout
Requirements.

The necessity to retain coverage for a state until all

its counties can meet the requirements to bailout is underscored

by the structure of voting laws in Alabama and their impact

on local voting practices, such as reidentification. The

Alabama Constitution requires the legislature to pass uniform

voter registration and voter purging laws. Amend. 41. The

voter registration questionnaire is prescribed by the supreme

court of Alabama and-must be unifom across the state.

§17-4-122. The legislature has enacted comprehensive voter

rgistration and purging statutes, pursuant to constitutional
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comunds. Ala. Code 1117-3-9-17-3-13, 17-4-120-17-4-139.

Virtually the entire body of laws regulating voting and

elections is prescribed by state law: what offices will be

elected; when elections are held; candidate qualifications;

location of voting places; publication of voting lists,

naming of registration and election officials; duties of

electi-n officials; and procedures for conducting elections,

tab-lating votes, and contesting elections. Responsibility

for implementing and enforcing those laws is held jointly by

state, county, and municipal officials. As noted above,

Alabama has no home rule. To allow the state to bailout

when its counties and/or municipalities are still covered

makes no sense. The responsibility in Alabama to make the

voting and election machinery work, including compliance

with the Voting Rights Act, is inextricably intertwined

between state and local officials.

To Be Exempt from Preclearance, A Jurisdiction Should
be Required to Show It Has ELiminated Barrters to
Voting.

Barriers to registration and voting still hinder black

Alabamians from equal political participation. Unless a

Jurisdiction can make a showing that it has eliminated all

such barriers, it should not be allowed to bailout. After

my colleagues and I had represented black citizens in several

cases charging Section 5 violations, we asked the question

whether these were isolated examples of noncompliance. To

ascertain the answer,- wi-th the assistance of a number of

volunteers interested in voting problems, we conducted a

survey to determine what had happened in Alabama since 1975

with.respect to compliance with the letter and the spirit of

the Voting Rights Act. Information was gathered from governmental

officials, representatives of voter organizations and other

citizens across the state. I would like to ask that a copy

of that report be made a part of the record of my testimony.

,93-758 0 - 83 -- 49
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The study shows that a significant number of jurisdictions

in Alabama have failed to remove barriers to registration

and voting. (pp. 7-14) The voter registration form, for

example, calls for an applicant's Social Security number.

Black leaders in Monroe County reported that blacks had been

denied registration because they did not have Social Security

cards. They did not have cards because they had worked in

agriculture or other employment that was not covered. It

has been reported that blacks reidentifying in Perry County

are asked to show two forms of identification, although the

act calls for only one.

Blacks assisting in registration-compaigns in Pickens

County reported that on at least two occasions registrars

called the sheriff when groups of blacks appeared to register.

---The sheriff, a deputy and the courthouse grounds keepe-r

stood over the applicants as they attempted to complete the

forms. Pickens County has a 42% black population, yet 67%

of the registered voters are white. Ms. Theresa Burroughs

testified before the House Judiciary Subcommittee how she

has been harassed by the 'lice at the polls in Hale County.

Mary Gamble, one of my clients, believes she faced

serious economic problems because she was a black candidate

for town council in Clio. Ms. Gamble asked me to represent

her when she lost a town council race voters had included

persons who lived in an area annexed without preclearance

under the Voting Rights Act. Ms. Gamble had a loan, secured

by a second mortgage on her home, from the nl-y bank in

Clio. The white man who has been mayor of Cl-io for more

than 25 years is the president of the bank. Two weeks
N

before the election, the mayor, president of the bank,

--notified her that she had three days to bring her note to a

current status. After she filed an election contest in

state court, the mayor came to her house about the note.
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Boards of registrars' schedules have the effect of

frequently making it difficult for black persons to register.

Mo. Burroughs in her testimony before the House Judiciary

Subcommittee told how the registrars failed to notify citizens

when they would sit; at other times the registrars would

fail to sit according to the notices. State law prescribes

the maximum number of days registrars sit in regular session.

In 53 of Alabama's 67 counties, the boards of registrars sit

a maximum of 168 days. Other limitations reported to us

were that (1) applicants could register only at the courthouse,

(2) between 9:00 a.m. and 4:00 p.m., (3) on poorly advertised

days, and (4) no Saturday registration.

A Jurisdiction Which Has Failed to Submit Voting Changes for
Preclearance Cannot be Assumed in Compliance with the Act.
and-Thus Eligible for Bailout.

Alabama jurisdictions continue to avoid or postpone the

requirements of the Voting Rights Act by failing and/or

refusing to comply with Section 5.

Haynevil le Incorporation.

The Town of Hayneville, which lies in the heart of

Alabama's Black Belt, incorporated in 1968 and drew its

boundaries so that 85% of the electorate were white. Hayneville

is the county seat for Lowndes County, which in 1970 was 772

black. The incorporation was not submitted to the Justice

Department until 1978. We represented black citizens excluded

from the town and provided evidence to the Justice Department

that the intent and effect of the incorporation was to

exclude blacks. Justice objected to the incorporation under

Section 5 and suggested that the town expand its boundaries

to include the contiguous black neighborhoods whose residents

desired to be in the incorporated area. Consequently, the

town passed a resolution to incorporate--the additional
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areas, and the legislature enacted the new boundaries in

1980.

Clio Annexations.

The Town of Clio annexed territory in 1967 and 1976 and

did not submit the changes to the Justice Department under

Section 5. The United States Attorney General requested

submission of che 1976 annexation and warned the town that

it could not legally implement the annexation as it affected

voting until the town had complied with Section 5. Ignoring

this, Clio held municipal elections in July 1980. Persons

in the annexed areas voted. An all white five-member council

was elected which included two residents from the annexed

areas. Clio's population in 1980, including the annexed

areas, was 47Z black.

As I mentioned above, we represented Mary Gamble in

challenging the failure to preclear the annexations. In

March 1981, the three-judge federal court found the annexations

violated Section 5 of the Voting Rights Act. The court

terminated immediately the terms of the two persons residing

in the annexed area, and the terms of the remainder of the

council and the mayor in 120 days. Gamble v. Town of Clio,

Civil Action No. 80-1456-N (M.D. Ala. 1981). New elections

were held, and the town complied with Section 5 procedures

in annexing additional areas.

These are not isolated occurrences. In 1975, the

Alabama legislature passed 81 acts which changed voting

laws. Thirty-eight of those still had not been submitted

for preclearance, as of June 1981.

In aummary, I urge you to pass 8-1992 without modifying

its bailout provisions. Weaker bailout provisions will mean for

blacks, in Alabama that hard won rights to vote and elect candi-

dates of their choice will be eroded.
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THE VOTING RIGHTS ACT IN ALABAMA
A CURRENT LEGAL ASSESSMENT

Jane Reed Cox
Abigail Turner
Legal Services Corp. of Alabama
712 Van Antwerp Building
Mobile, Alabama 36602
205/433-6560
June 1981

I. BLACK POLITICAL PARTICIPATION IN ALABAMA HAS
INCREASED £4AMATICALLY SINCE PASSAGE OF THE
VOTING RIGHTS ACT, DESPITE CONTINUING OBSTACLES

A. Introduction

The effectiveness of the legal tools provided in the
Voting Rights Act is illustrated by three recent instances
in which the Legal Services Corporation of Alabama has
represented black citizens in Alabama challenging racial
discrimination in voting rights. The Legal Services Corporation
of Alabama is a private, non-profit Alabama corporation
funded by Congress to represent low income persons in civil
proceedings. This includes representation in civil rights
matters such as voting discrimination.

Although the Voting Rights Act has provided black
citizens new political participation opportunities, Legal
Services' clients continue to encounter barriers to exercising
their right to vote:

Hayneville Incorporation. In 1968, the Town
of Hayneville incorporated and drew its
boundaries so that 85% of the electorate were
white. Hayneville is the county seat for
Lowndes County, which in 1970 was 77Z black.
The incorporation was implemented and was not
submitted to the Justice Department for pre-
clearance, as required by Section 5 of the
Voting Rights Act, until 1978. Legal Services
represented black citizens excluded from
the town and provided evidence to the
Justice Department that the intent and effect
of the incorporation was to exclude blacks.
The Justice Department objected to the
incorporation on December 29, 1978, and noti-
fied the town that it could comply with the Act
by expanding its boundaries to include the
contiguous black neighborhoods whose residents
desired to be in the town. Consequently, the
town passed a resolution to incorporate the
additional areas, and the legislature enacted
the new boundaries in 1980.

Clio Annexations. The Town of Clio annexed
territory in 1967 and 1976 and did not
submit the changes to the Justice Department.
The United States Attorney General asked
for submission of the 1976 annexation,
warning the town that it could not be
legally implemented without compliance with
the Act. Ignoring this, the town held
municipal elections in July 1980 with
persons in the annexed areas voting and
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running for office. Mary Gamble, a black
citizen, lost her town council race by five
votes. On her behalf, Legal Services Corpo-
ration of Alabama filed suit challengig the
annexations as violative of the Act. The
three-judge court in Gamble v. Town of Clio,
Civil Action No. 80-0-(H.. Ala. 19DTT
found the annexations violated Section 5 of
the Voting Rights Act, terminated immediately
the terms of office of two persons residing
in the annexed area, and the terms of
the remainder of the council and the mayor
in 120 daysa. New elections were held on
June 9, 191.

Wilcox County. No black person was registered
to vote in Wilcox County prior to enactment
of the Voting Rights Act. With the Act's
passage, federal registrars came to this
majority black county and registered several
thousand black voters.

In 1978, black men were elected to the
positions of sheriff and tax collector.

fore the next local elections in 1980,
the Wilcox County Board of Registrars decided
to purge voters who had been convicted of
disqualifying crimes or had died. Registered
voters to be purged were not notified as required
by state law. They learned that their names were
being removed only when the United States Office
of Personnel Management, pursuant to Section 7
of the Voting Rights Act, began contacting
the persons on the list who had been registered
by the federal registrars. One of our client's
name had been removed erroneously supposedly
because of death. Another's child had
died, and the parent's name had been removed.
The name of a third person was removed
because of an alleged first degree murder
charges he had never been charged.

The Office of Personnel Nanagement found
that many registered voters to be purged were
properly registered and had been victims of an
inaccurate investigation by the Board of
Registrars. Most of the persons on the purge
list were black.

When the board proceeded with the purgation
despite the inaccuracies, black citizens
complained to the Department of Justice and
the Office of Personnel Managment. It was
necessary for our clients to file suit
to enjoin the purgation, so they could
vote in the September 1980 primary. The
Justice Department observors at the primary
insisted that the persons purged be allowed
to votes Justice later disapproved the purga-
tion of federally registered voters. At
the preliminary injunction hearing prior
to the November 1980 general election,
the defendants consented to restore the persons'
names improperly removed and to purge in accord
with state and federal law.

These cases demonstrate the continuing value of the
Votin# Rights Act and the need to preserve the legal
remedies provided in it. However, a survey of black
political participation tn Alabama was necessary to demonstrate
more fully that these cases were not isolated examples. The
survey was designed to determine the dimensions of black
political participation in Alabama since 1975, when the Act



-167

was last renewed. It also examined barriers to full participation.
Information was gathered by Legal Services staff from governmental
officials, representatives of voter organizations and other
citizens across the state. The results reported below are
not meant to be an exhaustive'-explanation of every facet of
black political participation. The report serves the limited
purpose of documenting the remedial effects of the Act and
the need for amending Section 2 and renewing Section 5 of
the Act in light of continuing barriers to equal political
participation.

B. Increased Political Participation.

The Voting Rights Act led to dramatic increases in
registration, candidacy, holding of elective office and
voting of formerly disenfranchised black Alabamians. Because
the act of registering is not only a prerequisite to voting
but also to running for and holding elective office, registration
figures are strong indicators of ml nority political participation
and impact. In the past 20 years, the increase in the
number of blacks registered to vote in Alabama has markedly
increased. While only 57,470 black had registered in 1960,
by 1970, 284,717 were on the rolls, ald this number had
grown to an estimated 417,000 by 1980. See Table 1 in the
Appendix for registered voters by county. Similarly, as
shown below, the percentage of the black voting population
which is registered to vote has increased dramatically.

Percent
Voting Age

Black Voting Blacks Population
Age Population Registered Registered

1960 481,320 57,470 12%
1970 457,806 284,717 62
1980 609,000 417,000 68

Sources: Black Voting Age Population 1960 - thited States
Department of Commerce, Bureau of the Census, General Population
Characteristics 1960, table no. 16, p. 2-31, l97Ol- United
States Department of Commerce, Bureau of the Census, General
Population Characteristics 1970, table no. 20, p. 2-52,

stract of the United States 1980, table number 852; Registration
figures l7,T9T0-"Elzabqtih Sanders, Political Science
Department, Rice .kiversity- 1980 - Legal Services Corporation
of Alabama Survey

The exact number of blacks elected to office in Alabama
.between-Reconstruction and-the passage of the Voting Rights
Act is not known. However, in 1965, Lucius D. Amerson was
elected Sheriff of Macon County, the first blac Alabamian
elected to a county office in nearly a century. By 1968,
three years after passage of the Act, only 24 blacks held
office.w Thus, the 278 black elected officials who now
serve at the state, county and municipal levels represent a
significant increase. The distribution by the types of
office held by blacks in 1980 is shown in Table 2 of the
Appendix.

The simple numbers of black elected officials, however,
do not tell the whole story. No black has been elected to
a statewide office, none has beeft elected to Congress. Of
the 20 black mayors only four were elected in towns of over
5,0001 only one of the 20 towns had less than 50% black
population.. See Table 3 for list of towns with black mayors.

It is generally believed that newly registered Alabama
blacks have voted in substantial numbers since passage of
the Act. Although records of voting by race are unavailable
in Alabama, a comparison of voter turnout nationally and i4
Alabama indicates a trend which substantiates this belief.
The voter turnout in Alabama in 1964 was far below the
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national average. Voter turnout in Alabama sharply increased
from 1964 to 1980 at a time when turnout across the country
decreased.

Voter Turnout In Presidential Elections 1964 to 1980

Percentage ofVotin ~
Year Population Votin

U.S. Alabama

1964 61.8Z 35.9Z
1968 60.7 52.7
1972 55.7 44.2
1976 54.0 47.3
1980 53.9 49.7

Sources: Data for 1964, 1968, 1972, '1976 -League of Women
Voters, Washington, D.C.j Data for 1980 - Committee for
Study of The American Electorate "Non-Voting Study"

Further evidence of the effectiveness of the Voting
Rights Act can be seen in the number of blacks who have
sought elective office in Alabama in recent years. The
survey has identified at least 692 black candidates who have
run for office in Alabama since 1975. Their distribution by
type of office sought is shown in Table 4 of the Appendix.

FOOTNOTES

SECTION I
1 Registration figures for 1960 and 1970 were provided-by
Elizabeth Sanders, Rice University, who collected the data
during preparation of her doctoral dissertation "Political
Adjustment in Dixie, Suffrage Expansion and Policy Change."
See her footnote for source.

, .... In the early 1960's, Governor Wallace's
voting consultant on the State Sovereignty Com-
mission, Martha Witt Smith, undertook a county-
by-county compilation of black voter registration,
principally in order to demonstrate to local
registrars the results of changed literacy require-
ments. Local registrars cooperated by granting
her access to their informal codes as well as formal
records. Smith's county figures for 1960-and a
subsequent enumeration in 1970 were made available
to the writer."

2 This registration estimate is based on data compiled
during the Legal Services Corporation of Alabama's survey.
For counties where voter registration records by race are
not maintained, estimates made by informed observers, i.e.,
probate Judges and/or black political leaders, were relied
upon.
3 Supra, n.1
4 Supra, n.2-
5 Staff telephone interview with Lucius D. Amerson 5/29/81
6 U.S. Commission on Civil Rights, The Voting Rights Act:
Ten Years After. January 1975. Tabl"-5, -p. 50. -
7 In the publication of "The Votin Ri hts Acts Ten Years
After" the U.S. Civil Rig-R 'on co--ee a -tional
voter turnout and turnout in states covered by the Act in
order to test the assertion that increased registration of
blacks after the Act resulted in increased voting by blacks.
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II. BARRIERS KEEP BLACKS FROM FULL POLITICAL PARTICIPATION

In addition to demonstrating the Act's remedial effect
of increased participation, the survey examined the context
in which the Voting Rights Act functions in Alabama at the
present. This section provides additional factual' information
to show the socio-political context of elections held in
Alabama from 1975 through 1980. Many of the barriers described
were encountered during the elections of July through November
1980. The factual information was obtained primarily through
interviews with black citizens across Alabama and reflects
their accounts of irregularities in voting practices and
their prevailing perceptions of continued barriers to equal
participation.

A. Registration Requirements Hinder Black Citizens.

Registering to vote in some Alabama counties can be an
onerous process tailored for the convenience of registrars
with the effect of frequently making it difficult for black
persons to register. Each applicant must appear in person
before the board of registrars or a deputy registrar. Ala.
Code 117-4-122 (See infra at 9 for discussion on deputy

--registrars). The only Persons entitled to register by mail
-in Alabama are members of the armed forces, persons employed
outside the United States, persons away at college, and the
spouses and children of such persons. Ala. Code 117-4-134.
Other limitations registrants face in some counties include
(1) registration only at the courthouse (2) between 9:00
A.H. and 4:00 P.M. (3) on poorly advertised and limited days
and (4) no Saturday registration.

Alabama laws of general applica-tion prescribe the
maximum number of dals registrars may meet per year for
fifty-nine counties. (The other eight operate under the
provisions of local bills.) However, registrars are not
required to meet even this limited number of days.

Maximum Number of
Number of Days Boards of
Counties Reistrars Meet

35 120
18 168
5 216
1 150

While the law states that as many as 253session days may be
used for special registration sessions, in 20 counties,
black citizens reported that such special sessions were
rarely or never held.

The Voting Rights Act forbids the use of a "test or
device" as a condition for registering to vote in Jurisdictions,
such as Alabama, where these devices have historically
prevented black people from registering. 42 U.S.C. 11973b.
The prohibited tests or devices include any requirement that
a person

1. demonstrate the ability to read, write,
understand, or interpret any matter

2. demonstrate any educational achievement or
knowledge of any particular subject;

3. possess good moral character; or

4. prove his or her qualifications by the
voucher of registered voters or members
of any other class.
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The Fifth Circuit struck down Wilcox County's requirement
that a registrant have a registered voter complete a portion
of the registration form and affirm that the applicant is a
resident. This voucher device was stricken, prior to the
passage of the Voting Rights Act, because it had a discriminatory
effect on black applicants. United States v. Logue, 344
F.2d 290, 292 (5th Cir. 1965).

Despite these prohibitions on vouchers, they are utilized
in Monroe County. Black political leaders in that county
report that blacks have been denied registration by the all
white board of 5egistrars because they did not have Social
Security cards. They did not have cards because they had
never worked in covered employment. Others who were unable
to state the name of two registered voters who could vouch
for them were denied registration. These practices perhaps
account for the low registration of Monroe County blacks;
although 44Z of the population is black, only 20 of the
registered voters are black.

In other counties also, the registrant must produce a
Social Security cird or, less frequently, birth certificate
or school record. Furthermore, these documents are not a
condition of registration for all applicants in all counties.
In Bibb County, the Social Security number is simply listed
as unavailable if the applicant does not have his or her
card, but in Russell County applications have been torn u
when blacks could ndt produce their Social Security cards.
Blacks with no Social Security card must buy a copy ofotheir"
school record in order to register in Marengo County, a
county in which 701 Z of blacks in 1970 had incomes below
the poverty level, purchase of a school record for low
income blacks in that county is a real financial ba-rrier as
was the $1.50 Alabama poll tax outlawed by the Voting Rights
Act. This school record purchase is not required in other
counties.

In Chambers County, blacks attempting to register in
1976 and 1977 were deniefobecause they did not know their
beat or precinct number. In other counties, it is considered
to be the responsibility 9S the registrars to determine an
applicant's voting place.

There were reports that blacks have been treated in an
unpleasant and intimidating manner by registrars, according
to persons from Elmore, Hale,Jeee, Marengo, Marshall, Monroe,
Morgan, and Russell Counties. None of these counties has
any minority registrars. Pickens County registrars have
called the sheriff when several blacks came to the office to
register. The sheriff, a deputy and the courthouse groundskeeper
then stoodQver the applicants as they attempted to complete
the forms."' It had a chilling effect.

People who have promoted and encouraged black voter
registration have in recent years 1 een jailed and prosecuted
in Russell and Pickens counties. -In Morgan County, a
black activist appeared before the County Commission to get
additional polling places in black neighborhoods, over the
opposition of the chair of the board of registrars. Immediately
following the Commission meeting, the white woman chair went
to the b ack man's probation officer and to the trial judge
abnd initiated an effort to get the man's probation revoked.
The black leader spent five days in Jail, and his probationary
period was extended. The voting activist believes that
revocation proceedings would never had been brought nor his
probation extended had Ae not been involved in black voter
registration activity.

In 1978, the Alabama legislature passed legislation
stating that boards of registrars "may" appoint deputy
registrars. Ala. Code 517-4-158. At the same time, the
statute requiring boards to visit each precinct of their
county was repealed. Subsequent to the passage of this Act,
the NAACP State Conference of Branches mounted an intensive
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campaign to get black people appointed as deputy registrars.
Contacts were made in person and in writing to county boards
urging the appointment of black citizens. Lists of black
people willing 1  accept these unpaid volunteer positions
were provided.19 After a year of 15ustration, the NAACP
enlisted the help of the Governor. Governor Fob James
sent letters on May 6, 1980 to all boards of registrars
urging that they comply with the spirit and intent of the
law. (See Appendix 5) Despite all these effdrts, registrars
in many counties with sizeable black populations have refused
to appoint deputy registrars. The absence of these deputies
correlates directly with low black registration figures.

Counties of Registered
25% or More Black Voters
Black and No Percent Percent of
Black Deputy Black Total Regis-
Registrars Population tered Voters

Barbour 45 33
Chambers 36 23
Coosa 35 23
Dallas 55 45
Hale 63 53
Henry 38 28
Marengo 53 34
Monroe 44 20
Pickens 42 33
Pike 35 22
Tallapoosa 27 18

*Except where otherwise noted, population data used in the
report is based on Total Population By County.: Alabama 1980,
U.S. Census of Pou o r provided by Alabama
O ce of State Planning and Federal Planning.

In several counties where black depuIty registrars were
appointed, when their diligence and productivity became
obvious, unreasonable restrictions were placed upon 2 hem or
they were permitted to serve only for a short time. In
Lee County, one of three deputized black women was informed
that completed applications must be returned on the same fty
that they had been picked up from the registrars' office.
After turning in a large number of completed applications,
another of these women was told that she could no longer
sign the forms but would have to help in the offiee under a
registrar's supervision. Mutated reason was because of
errors she had made. In fact, there was one el3 or on one
forf-- the beat number was listed incorrectly. Finally
the plans of these women to conduct-a registration drive in
the rural areas of the county were completely frustrated,
when they were denied forms altogether. In effect, they
were no longer deputy registrars.

Deputy registrars were very effective when used. The
NAACP reported that the utilization of minority.deputy
registrars in 4bfferson County contributed to the marked
increase in black voters in that county and to the Alection
of a black mayor in Birmingham, Richard Arrington. In
Conecuh County, ten black deputf-regiltrars registered
almost 800 people in only two months. More than. 2,500
names were added the voting rolls in Wilcox County by
these volunteers. Similar successes are reported in Bibb
County. Two Russell County deploy reslsrars added 1,980
black to the registration rolls. The efforts of deputy
registrars to register black college students and others in
Montgomery County helped make possible the election of two 30
black county commissioners in 1980, one of whom ran unopposed.

In the 1981 session of the Alabama legislature, at
leas5 three bills were introduced which would have facilitated
voter registration in Alabama. None passed. Two of these
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would have authorized certain officials - - high school
principals, college and university personnel and city clerks - -
to serve as registrars. S. 324, So 9.

B. 1981 Reidentification Legislation Will Erase
Substantial Numbers of Qualified Blacks
From the Voting Lists.

A series of what are called voter reidentification
bills have been passed by the Alabama legislature during the
current session. Actually, the process prescribed by these
bills more closely resembles reregistration than it does re-
identification. Black political leaders believe that they
were systematically drafted with the purpose of disenfranchising
black voters in large numbers in counties with ma jority
black populations. "It took us 15 years to get these people
registered," said Wilcox County Sheriff Prince Arnold, the
County's first black sheriff. "We've only been able to vote
for 15 years. Now, we'll have nine months to do what took
15 years," he said, adding tha%,the bill "appears to be
deliberately aimed at blacks.' -"

This opinion is substantiated by the following facts.
Five of the counties for which this legislation was introduced
have substantial black populations.

Lowndes 75.11
Perry 60.2
Sumter 69.5
Wilcox 68.9
Dallas 55.2

Bills were passed requiring purges in Perry, Sumter and
Wilcox Counties. Blacks have finally achieved some degree
of political success by electing blacks to countywide offices
in each of these counties.

The bills state that registrars will visit each beat
for the purpose of enabling registered voters to reidentify.
The visit will be between 9:00 A.M. and 5:00 P.M. on a week
day. In Sumter and Perry Counties, a person can only reidentify
at the courthouse or the beat where s/he lives, not in the
beat where s/he works. Weekend or evening sessions are not
authorized or specified, making reidentification burdensome
for low income working people, the majority of whom are
black in the counties which will purge. Also, negatively
impacted are students attending colleges in other areas.
This is significant in Perry County because of an intense
and successful campaign to have black college students 32
participate in local elections by using absentee ballots.

The prescribed method of notification of reidentification - -
one notice in a county newspaper - - appears to be designed
to ensure that few people will know about it. It almost
excludes low income and poorly educated citizens, most of
whom do not buy and read newspapers.

Persons reidentifying must complete a questionnaire
which repeats many of the same questions asked upon initial
registration. Wilcox County's questionnaire requires
Social Security and driver's license numbers with no other
identification options noted.

The fear expressed by black political leaders that the
implementation of this legislation will be devastating is
based on the impact of en almost identical enactment on
Choctaw County two years ago. Introduced after two black
county commissioners were elected for the first time, the
purge resulted in a major reduction in black registered
voters. The Choctaw County Voters League has documented
over 700 eligible blacks dropped from the rolls (approximately
20% registered blacks), and they believe there were many
more. This, of course, is a number large enough to spell
defeat for minority candidates. Anthony Butler, president
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of the League, characterized many of those who failed to re-
identify as elderly people who have Avid and bitter memories
of past experiences with registrars.

C. Black Registrants Have Been Omitted From Poll Lists.

In a number of counties, legally registered black
people have found that their names have been left off the
voting list at their ward or precinct place. In Chambers
County, a black man who worked at the polls between 1975 and
1978 reported many registered blacks were unable to vote at
their polling place for this reason. He believed that this
occurred because there were no minority registrars, and the
white registrars33ere unfamiliar with black neighborhoods
and communities. In Chilton County, it was reported that
polling places were changed shortly before an election in
1980 and many black citizens were unaware of the.change. In
at least one case, a black married couple found that their
names a~geared on the lists of two widely separated polling
places.

A large number of voters' names were omitted in Conecuh
County during the 1980 election for Evergreen City Council.
Dozens of blacks who had been voting in Evergreen for years
were informed that they could not vote as their names were
not on the list of registered voters. Voting a challenged
ballot, an optional procedure under Alabama law, was not
mentioned by poll workers. Ala. Code S17-12-3. Instead,
they were told they would have to go to the courthouse or
city clerk and get a note verifying their eligibility. Many
did not make that extra trip. The incumbent black tyor pro
tem, running for a second term, lost by 

four votes. p

D. Assistance to Illiterate Voters Has Been Circumscribed.

In at least eight counties, serious violations of
election law have occurred when illiterate or handicapped
blacks have been denied the right to have the person of
their choice provide them needed assistance, as provided
under Alabama law. Ala. Code S517-8-29; 17-9-25. Our survey
revealed this in "rshall, Monroe, Russell, Marengo, and
Conecuh counties. In Washington County and P ikens County
in the 1980 election, and Perry County in 1978, people who
assisted more than one voter were harassed and threatened
with arrest.

E. Blacks Seeking to Vote Absentee Were Intimidated.

Absentee ballots have been the object of continuing
controversy in the Alabama election process. Lack of
confidentiality and inequitable eligibility criteria were
two problems which were corrected in 1978 by legislative
action. However, blacks continue to maintain that they have
been unfairly denied the use of absentee ballots and/or that
they have been harassed and threatened because-they did use
them. In Russell County, it was reported that a number of
minority voters were visited by "a man from the D.A.'s with
a big 4bn on his hip" who questioned them about their absentee
votes. One elderly black womaR, thoroughly frightened,
said she might never vote again.

F. Black Voters Perceive Economic Threats.

Blacks continue to fear economic retaliation for voting
or "voting wrong". Welfare recipients in Autauga County
reportedly were advised by case workers to vote for a certain
candidate for mayor, who they were told, would be good to
them. In Washington County, it is widely believed by
blacks and Indians that how a person casts his or her vote

-is known by others and can result in serious repercussions.
An Indian woman reported that 1.er vote for Gallasneed Weaver,
an Indian running for county commissioner, resulted in4 er
termination from the county administered CETA program.4e
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Mary Gamble believes she faced serious economic problems
because she was a black candidate in July 1980 for town
council in Clio. Hs. Gamble had a loan, secured by a second
mortgage on her home, from the only bank in Clio. The white
man who has been Mayor of Clio for more than 25 years is the
president of the only bank in Clio. Two weeks before the
town council election, the Mayor, president of the bank.
notified her that she had three days to bring her note to a
current status. After she filed an election contest in 44
state court, the Mayor came to her house about the note.

G. Candidacy Information Is Difficult to Obtain
Tn Some counties.

Black citizens describe repeated instances of deadlines
missed and opportunities lost because of a lack of accurate
and timely information. Black persons in Hale County report
that upcoming elections are never publicized in the Newbern
community &3 that qualifying deadlines pass without their
knowledge. District Court Judge Eddie Hardaway, the first
black elected to a major Sumter County office other than
school board, reported that one local official volunteered
information intentionally designed to mislead him as to what
positions4yould be available in the upcoming November 1980
election.

FOOTNOTES
SECTION II

Staff interviews with Sally Hadnott, Autauga County,
4/1/81, Robert Ellis, Baldwin County, 3/27/81, Erneptine
Hyles, Butler County, 4/4/81, Amos Gunn, Chambers County
3/4/81, John Sims, Chilton County, 4/4/81, Anthony Butler,
Choctaw County, 3/20/81, Elma Brock and Bernest Brooks,
Coffee County 4/4/81, Tommy Duncan and Beverly Stone, Coosa
County, 4/6/81, Charles Blaylock and Lewis Washington,
Elmore County 4/8/81, H. K. Matthews, Escambia County,
2/25/81, Sam Pendleton, Lauderdale County, Franklin County
5/16/81, Teresa Burroughs, Hale County 3/81, Annie Mae
Martin, Henry County, 6/5/81, Hoover White, Lawrence County
4/81, Ed Ayers and Roosevelt Agee, Marengo County, 3/14/81,
James Hinson, Marshall County 4/4/81, Ann Walsh, Mobile
County 3/25/81, Ernestine Odom, 4/4/81, Willie Frank Marshall
5/27/81 and George Brown 2/24/81, Monroe County, James
Guster, Morgan County 4/20/81, Albert Turner, Perry County,
3/25/81, Geraldine Sawyer, Pickens County, 4/23/81, Judge
Eddie Hardaway, Sumter County, 3/24/81, Marrel Hayes, Tallapoosa
County, 3/6/81, Bryant Melton, Tuscaloosa County 4/81
2 Alabama Code §17-4-156

3 Ibid.

Staff interviews-with Sally Hadnott, Autaua County,
4/1/81, Robert E. Ellis, Baldwin County, 3/27/81 Ernestine
Myles, Butler County, 4/4/81, Amos Gunn, Chambers County
3/4/81, John Sims, Chilton County, 4/4/81, Anthony Butler,
Choctaw County, 3/20/81, Elma Brock and Bernest Brooks,
Coffee County, 4/4/81, Charles Blaylock and Lewis Washington,
Elmore County, 4/8/81, H. K. Matthews, Escambia County,
2/25/81, Sam Pendleton, Lauderdale County, 5/16/81, Teresa
Burroughs, Hale County 3/81, Annie Mae Martin, Henry County,
6/5/81, Hoover White, Lawrence County 4/81, Ed Ayers and
Roosevelt Agee, Marengo County 3/14/81, James Minson, Marshall
County 4/4/81, Ernestine Odom 4/4/81 Willie Frank Marshall
5/27/81, and George Brown 2/24/81, Monroe County, James
Guster, Morgan County 4/20/81, Albert Turner, Perry County,
3/25/81, Geraldine Sawyer, Pickens County 4/23/81, Judge
Eddie Hardaway, Sumter County 3/24/81.
5 Staff interview with Ernestine Odom, 4/4/81
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6 Staff interview with Willie Frank Marshall 5/27/81

7 Staff interview with Sally Hadnott, Autauga County 4/1/81,
Ernestine Myles, Butler County 4/4/81, Amos Gunn, Chambers
County 3/4/81, John Sims, Chilton County, 4/4/81, Anthony
Butler, Choctaw County 3/20/81, Charles Barron, Clarke
County, 2/26/81, Reverend Lathonen Wright, Clay County,
4/14/81, Bernest Brooks, Coffee County, 4/4/81, Larry Fluker,
Conecuh County, 2/23/81, Harvey Smith, Coosa County, 4/6/81,
Teresa Burroughs, Hale County 3/12/81, Annie Mae Martin,
Henry County, Nancy Gibb, Lee County, 5/27/81, Charles
Smith, Lowndes County, 3/25/81, Roosevelt Agee, Marengo
County, 3/14/81, Ernestine Odom, Monroe County, 4/4/81,
Albert Turner, Perry County, 3/25/81 Geraldine Sawyer,
Pickens County, 4/23/81, Judge Eddie Hardaway, Sumter County,
5/24/81, Charles Woods, Talladega County, 3/20/81, Bryant
Melton, Tuscaloosa County, 4/-81, Albert Ridgeway and Robbie
Reed, Washington County, 3/12/81.

8 Staff interview with Eddie Brown 5/6/81

9 Staff interview with Arthur Sumbry 3/5/81
10 Staff interview with Roosevelt Agee 3/14/81

11 United States Department of Commerce, Bureau of the

Census, General Social and Economic Characteristics of
Alabama, Census PC(l)-C2 Alabama, Table 128 p. 2-204.
12 Staff interview with Amos Gunn 3/4/81

13 Staff interview with Beverly Stone and Harvey Smith,

Coosa County Registrars 4/6/81, S. I. Harry, Elmore County
Registrar 3/30/81, Nancy Gibb, Lee County Deputy Registrar
5/26/81, and Eddie Brown, Bibb County Deputy Registrar
5/6/81

14 Staff interviews with Charles Blaylock, Elmore County

4/8/81, Teresa Burroughs, Hale County,5/28/81, Barbara
Pitts, Lee County, 5/1/81, Roosevelt Agee, Marengo County,
3/14/81, James Minson, Marshall County 4/4/81, Ernestine
Odom, Monroe County, 4/4/81, James Guster, Morgan County,
4/20/81, Arthur Sumbry, Russell County 3/5/81

15 Staff interview with Geraldine Sawyer, Pickens County
4/23/81

16 Staff interview with Arthur Sumbry 3/5/81

17 Staff interview with Geraldine Sawyer, Pickens County

4/23/81

18 Legal Services of North Central Alabama, staff interview

with James Guster 4/20/81

19 Staff interview with Charles Woods, NAACP State Conference

President 3/20/81

20 Ibid

21 Staff interview with Ernestine Myles 4/4/81

22 Staff telephone interview with Barbara Pitts 5/1/81

23 Staff interviews with Sarah Thomas 5/1/81 and 5/20/81

24 Staff interview with Barbara Pitts 5/1/81

25 Letter to Representative John Teague from Charles Woods,
NAACP State Conference President 12/9/80
26 Ibid

27 Ibid
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28 Staff interview with Eddie Brown 5/6/81

29 Phenix City Ledger Enquirer article 10/5/80

30 Staff interview with Catherine Coleman 4/4/81

31 Selma Times Journal article 4/12/81

32 Staff interview with Albert Turner 3/25/81

33 Staff telephone interview-with Anthony Butler, League
President 3/20/81

34 Ibid.

35 Staff interview with Amos Gunn 3/4/81
36 Staff interview with John Sims

37 Staff interview with Larry Fluker, President, Conecuh
County NAACP 2/23/81
38 Staff interviews with James Hinson Marshall County 4/4/81,
Willie Frank Marshall, Monroe County 5/27/81, Arthur Sumbry,
Russell County 3/5/81, Ed Ayers, Marengo County 3/14/81, and
Larry Fluker, Conecuh County 2/23/81

39 Staff interview with Reverend Albert Ridgeway, Washington
County 3/13/81, Geraldine Sawyer, Pickens County, 4/23/81
and Albert Turner, Perry County 3/25/81

40 Staff interview with Arthur Sumbry 3/5/81

41 Phenix City Ledger-Enquirer Article 10/19/80

42 Staff interview with Rosetta Jackson 4/1/81

43 Staff interview with Nola Reid 1/13/81.

44 Staff interview with Mary Gamble 6/1/81.

45 Staff interview with Teresa Burroughs 3/15/81.

46 Staff interview with Judge Eddie Hardaway 3/24/81.

III. THE ACT HAS BEEN USED SUCCESSFULLY TO
PROTECT BLACK VOTING RIGHTS IN THE STATE

The judicial and administrative remedies provided for
by the Voting Rights Act have been used successfully in
Alabama to eliminate many racially discriminatory voting
laws and procedures and to prevent the substitution df new
laws designed to serve the same purpose. The tools provided
in the Voting Rights Act - - Section 5 pre-clearance, authorized
litigation and the use of federal examiners and observers - -

have proved to be reliable weapons in the fight to protect
the voting rights of blacks in Alabama.

The Section 5 pre-clearance requirement has been an
effective remedy. 42 U.S.C. 11973c. It has provided the
mechanism by which the U.S. Attorney General could prevent
the implementation in Alabama of racially discriminatory
voting legislation. Further, it is believed to have served
as a deterrent to the enactment of flagrantly discriminatory
legislation.

The Attorney General has acted to interpose his objection
to 72 voting changes submitted by the state, as of
February 28, 1981. That is, the Department of Justice
determined that on the basis of the information submitted
that the proposed change was discriminatory in purpose or
effect. An examination of the types of changes to which the
Attorney General has objected reveals the numerous methods



777

by which jurisdictions have attempted to thwart effective
minority political activity. Alabama submissions objected
to by the Attorney General are shown below:

Year Change County

1969 Garrett Act State
Poll list signature Baldwin
Poll list signature Dale
Poll list signature Horgan
Poll list signature Montgomery
Poll list signature Mobi1e
Poll list signature Lee
Poll list signature Escambia
Poll list signature Russell
Poll list signature Mobile

1970 Absentee registration literacy
requirement State

Numbered posts Jefferson
Birmingham

Anti-single shot Talladega
Numbered posts Jefferson

Birmingham
1972 At-large election Autauga

Residency requirement Autauga
At large elections Autauga
Majority vote requirement Autauga
Residency requirement Autauga
Assistance to illiterates State

restricted
Assistance to illiterates

restricted State
Independent candidate

signature requirement State
Elective to appointive

justices State

1973 Candidate qualification procedures Mobile

1974 At-large elections Pike
Majority vote requirement Pike
Residency requirement Pike
Staggered terms Pike

1974 Multi-member districts Sumter
Anti-single shot Sumter

1975 Numbered posts Talladega
Annexation Jefferson
Annexation Shelby
Annexation Shelby
Annexation Shelby
Annexation Shelby
Annexation Shelby
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Staggered terms Russell

1976 Primary date contested elections State
Reapportionment of

Democratic Party
Executive Conmittee Pickens

Combines 2 counties for
judicial district State

Form of city government and
specified duties for
coanissioner Mobile

Redistricting Pickens
_Atmlarge nomination and election

of county commission State

93-758 0 - 83 -- 50
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Year Charge County

At-large election of Board of
education and commissioners Chambers

Numbered posts Chambers
Majority vote requirements Chambers
Staggered terms Chambers
At-large election Hale
At-large election Colbert
Residency requirement Colbert
At-large election Hale
At-large election Hale
At-large election - Hale

1977 Annexations Shelby
Method of electing

county commissioners Barbour
Method of electing

county commissioners Barbour
Incorporation Lowndes
At-large election of

county commissioners Clarke

1980 Annexation Jefferson
Redistricting Dallas
Voting machines Sumter
Numbered beats Sumter
Polling places Sumter

While the clear intent of Section 5 was that all changes
in voting laws or practices be submitted to the Justice
Department, or that a declaratory judgment be obtained in
the federal court in the District of Columbia, significant
numbers of changes have not been submitted. For example, in
1975, there were at least 90 acts passed by the Alabama
Legislature dealing with voting. Thirty-eight of these acts
were never submitted to the Department of Justice for pre-
clearance. See Table 6 in Appendix for list of these acts.
As a result, new pieces of discriminatory legislation have
been implemented.

The fact that many concerned black individuals and
groups do not possess sufficient knowledge as to preclearance
protections and procedures is another serious hindrarce to
the effectiveness of Section 5. For example, in Washington
County, black and Indian leaders did not learn until a visit
by a Southern Regional Council staff member on Septembrr 3,
1980, that they could voice their concerns to the Justice
Department about a change to at-large elections for the
County Commission which had been enacted in 1969. Unfortunately,
the submission, which was not made until December of 1979,
had already been approved on August 8, 1980. A similar
situation took place in Choctaw County regarding a voter re-
identification bill which was approved by the Department of
Justice in August of 1978. According to the President of
the Choctaw County Voters League, when inquiries were made
at the Justice Department as to why the legislation was not
objected to, he was told that two black elected officials
contacted by phone by Justice-had indicated that they approved
of the submission. Both of these individuals degy that they
were contacted or that they approved the change. Again,
black community leaders voiced their opposition too late,
the submission had already been approved and implemented
with dire results - at least 7R0 eligible black voters were
dropped from the voting rolls.
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FOOTNOTES

SECTION III

I Staff interviews with George Brown 2/24/81, Albert Turner
3/25/81, Eddie Hardaway 3/24181, Charles Woods 3/20/81,
Albert Ridgeway 3/13/81, Charles Blaylock 4/8181, Roosevelt
Agee 3/14/81.
2 Staff interview with Reverend Albert Ridgeway and Gallasneed
Weaver 3/13/81 and telephone interview with David Bell
5/20/81.
3 Staff telephone interview with Anthony Butler 3/20/81.
4 Ibid.

IV. AT-LARGE ELECTION STRUCTURES DILUTE THE CHANCE OF
BLACKS BEING ELECTED TO COUNTY AND MUNICIPAL OFFICES

A number of Alabama's political subdivisions are governed
by election laws which by intent or effect dilute the vote
of minority electors. Perhaps the most pervasive of these
is the at-large system of election. In counties or municipalities
where blacks constitute less than a majority of the electorate,
and racially polarized voting.occurs, this election system
in most cases results in failure for minority candidates.

The courts have not definitively decided the legality
of at-large systems as found in Alabama. Whether an at-
large system of electing members of a county or municipal
governing body which dilutes minority voting strength violates
Section of the Voting Rights Act, 42 U.S.C. S1973, was not
fully resolved in City of Mobile v. Bolden, 446 U.S. 55, 100
S.Ct. 1490 (1980) Only Justice Stewa'rts plurality opinion
addressed this question, answering it in the negative. One
Fifth Circuit panel post- Bolden has held that Section 2
prohibits intentional vote dilution. United States v.
Uvalde Consolidated Independent School District, 625 F.2d
547 (5th Cir. 1980) cert. denied, #80-1237, 49 L.W. 3680
(1981). A second panel sttein dictum that a Section 2
cause of action was coextensive with the fifteenth amendment
claim. Lodge v. Buxton, 639 F.2d 1358, 1364, n.11 (5th Cir.
1981). X third panel adopted Justice Stewart's view that a
vote dilution claim cannot be made out under Section 2.
McMillan v. Escambia County, 638 F.2d 1239, 1243 n.9 (5th
Cir. 1981).

The breadth of the fourteenth and fifteenth amendments'
protection of minority voting rights from the dilutive
effects of at-large systems is a so unsettled. In Bolden a
majority of the Justices agreed that vote dilution may
violate the fourteenth amendment, but there was no majority
view of whether discriminatory purpose es well as effect
must be proved under the fourteenth or fifteenth amendment.
The Stewart plurality in Bolden would require a showing of
invidious purpose to make out a fourteenth amendment claim.
100 S.Ct. at 1497, 1501. According to the Stewart plurality,
the fifteenth amendment does not extend to dilution claims.
100 S.Ct. at 1499. Fifth Circuit panels have reached conflicting
results on these questions. See Lodge v. Buxton, supra;
McMillan v. Escambia County, supra; and United States v.
Uvalde Consolidate-rndepende School District, supra.

The survey results show clearly that in Alabama the at-
large systems serveto keep black representation at extremely
low levels. This situation demonstrates the need to amend
Section 2 of the Act to outlaw voting practices which have
the "effect" of diluting minority voting strength.
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A. County Commissions

The vast majority of the 67 county commissions in
Alabama are elected at-large. According to our survey and
one recently completed by the Association of County Commissigns
of Alabama, county commission election forms are as follows:

Systems for Electing County Commissions ,---

At-large election with
residence requirement
in numbered district 40

At-large election with no
residence requirement 5

Nominated by district and
elected countywide 6

Single member nominations
and elections 16

67

At-large county commission election plans have inhibited
black candidates from being elected to county governing
bodies, except where blacks constitute a large majority of
the population. In counties where blacks constitute more
than three-fifths of the population, they can, not surprisingly,
elect county commissioners in at-large elections.

Percent At Large
Black Commission

County Population Total* Black

Macon 84.2% 5 5*
Greene 78.0 5 5*
Lowndes 75.0 5 4
Wilcox 68.8 5 2

-Bullock 67.6 5 4*
Perry 60.1 5 3

*Includes Probate Judge

Even in heavily black counties, the at-large system
often prohibits the election of black candidates to the
commissions. In sixteen counties where blacks exceed 25
percent of the total population, no black sits on the Commission.

Counties Percent At-Large
More Than Black County
25% Black Population Commission

Total Black

Sumter 69.3% 4 0
Dallas 54.6 5 0
Marengo 53.3 5 0
Barbour 44.4 5 0
Monroe 43.0 5 0
Clarke 42.7 5 0
Butler 38.7 5 0
Henry 37.9 5 0
Coosa 34.7 5 0
Jefferson 33.3 4 0
Washington 28.1 5 0
Escambia 29.6 5 0
Talladega 30.8 5 0
Tuscaloosa 27.2 4 0
Tallapoosa 27.0 6 0
Crenshaw 26.2 5 0
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Conversely, single-member district elections facilitate
the election of black candidates to the county commission.
In the following counties where commissioners are elected by
district, blacks serve on the county governing body:

Percent County
County Black Commission

Population Total Black

Hale 62.8% 5 1
Choctaw 43.5 5 2
Montgomery 39.4 5 2

Mobile 31.5 3 1

In each of these counties, except Choctaw, single-member
district elections were gained only as a result of federal
court orders. Hale County illustrates the importance of the
Voting Rights Act in protecting newly enfranchised blacks
from dilution of their votes through institution of at-large
election procedures. Prior to passage of the Act, Hale
County Commissioners had been elected by district. In
November 1965, Hale County changed to an at-large system.
This change was not precleared under Section 5. In United States
v. County Commission'Hale County, Alabama, the three-judge
court invalidated the change to at-large elections. 425
F.Supp. 433 (S.D. Ala. 1976), aff'd er curiam, 430 U.S. 924
(1977). See also Brown v. Hoore,7-2-.Supp. 1123 (S.D.
Ala. 1976) (obileTl--Tendrx-V.Mcknney, 460 F.Supp. 626
(M.D. Ala. 1978) (Montgomery).

The election of black commissioners even where county
commission elections are by district has been hindered by
other voting rules. An Alabama statute which requires a
run-off unless a candidate receives a majority of votes
dilutes the strength of black votes. Ala. Code S17-16-36
Under a plurality-win system, a black caniddate has a better
opportunity to win if white voters split their votes among
several white candidates and blacks engage in "single-shot
voting" for the black candidate. In City of Rome v. United States,
the Supreme Court in affirming the lower court's finding
regarding the effect of plurality-win requirements explained
sin le-shot voting, 446 U.S. 156, 100 S.Ct. 1548, 1566(1980).

-- Consider [al town of 600 whites and 400 blacks
with at-large election to choose four council members.
Each voter is able to cast four votes. Suppose there
are eight white candidates, with the votes of the
whites split among them approximately equally,
and one black candidate, with all the blacks voting
for him and no one else. The result is that each
white candidate receives about 300 votes and the
black candidate receives 400 votes. The black has
probably won a seat. This technique is called single-
shot voting. Single-shot voting enables a minority
group to 2n some at-large seats if it concentrates
its vote behind a limited number of candidates and
if the vote of the majority is divided among a number
of candidates.
U.S. Commission on Civil Rights, The Voting Rights
Act: Ten Years After, 206-207 (1975).

Thus, if a black candidate runs against two whites for a
com-issoner's position, s/he cannot win by gaining a plurality.
In a run-off, a black candidate is in most cases running
against a white candidate.

Other voting rules frequently employed in Alabama also
serve to decrease the likelihood of a black's being elected.
In City of Rome the Supreme Court affirmed the lower court's
conclusion that numbered posts, staggered terms and residency
provisions force head-to-head contests between blacks ane
whites and deprive blacks of the opportunity to elect a
candidate by single-shot voting. 100 S.Ct. 1548, 1566
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(1980). For example, if four commissioner seats are open
and the places are numbered, there are four individual
races, instead of a true at-large election where the four
persons with the greatest numbers of votes get the four
seats. Residency requirements similarly lead to head-to-
head contests. Staggered terms have the same effect: "'if
each member has a 4-year term and one member is elected each
year, then the opportunity for single-shot voting will never
arise "' Supr at 1548 citing to City of Rome v. United States,
472 F 7Supp.M21, 244 n.95 (D.D.C. 1979) (quoting U.S. Commission
on Civil Rights, supra, n.19, at 207-208).

The effect of these voting rules is shown by the absence
of black commissioners in counties which have district
elections with other dilutive rules:

Counties With District Elections Where
No Blacks Hold County Commission Posts

Percent Dilutive Voting Rules
Black Staggered Numbered

County Population Terms Posts

Pickens 41.8% X
Conecuh 41.1 X X
Chambers 35.5 X X
Pike 35.0 X
B. County School Boards

At-large election plans also have the effect of minimizing
the numbers of blacks elected to county school boards.
Blacks hold only 37 of the 344 county school board seats in
Alabama. The large majority of these black elected board
members reside in counties with large black populations:

Percent Number Black
Black Population School Board Members

100-75% 14
74-50 15
49-25 8
24-0 0

Of the eight black board members serving in counties less
than 50% black, three wer2 elected in county elections
districted by curt order and one was appointed to fill an
unexpired term. Thus, only four of Alabama's 37 black
board members were elected at-large in counties less than
50% black.

The following Alabama counticc with a black population
over 25Z have no blacks serving on the county board of
education. Black enrollment (1979-80) as a percent of the
total is also shown.

Counties with No Blacks on County School-Board
Percent Black

Percent Black Enrollment in
County Population County Schools

Dallas 55% 752
Clarke 43 65
Pickens 42 60
Conecuh 41 59
Chambers 36 55
Pike 35 54
Henry 38 53
Coosa 35 52
Washington 33 41
Eacambia 32 40
Tallapoosa 27 39
Crenshaw - 27 36
Lee 25 34
Tuscaloosa 28 23
Jefferson 34 16*

Source: Enrollment Figures - State 4 Department of
Education. Business Office
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* The majority (89%) of the black population of Jefferson
County resides within municipalities served by city school
systems.

This pattern which requires large black voting majorities
to elect black school board members is repeated in the
election of black candidates for county superintendent of
schools. Only five heavily black Alabama counties have
black superintendents:

Counties with
Black School
Superintendents

Mscon
Greene
Lowndes
Bullock
Perry

Percent
Black
Population

84%
78
75
68
60

C. County Sheriffs

The county sheriff in Alabama is not only the chief law
enforcement officer, but he, also, has substantial responsibilities
related to elections. He, along with the probate judge and
county clerk, selects poll workers for primaries and general
elections. Ala. Code §17-6-1. He distributes voting materials
and keeps the peace during elections. Ala. Code 1117-16-22,
17-16-70. Blacks have been elected sheriffs in only six of
the eight majority black counties:

Counties With
Black Sheriffs

Macon
Greene
Lowndes
Wilcox
Bullock
Perry

D. Other County Offices

Percent
Black Population

87%
78
75
69
68
60

Only three blacks have been elected to serve as circuit
clerks; the same number have been elected coroner. There
are four black tax assessors and five tax collectors. Black
citizens have been successful in being elected to these
offices only in heavily black counties:

Percent
Black

County Population

Maccn
Greene
Lowndes
Wilcox
Bullock
Perry

84%
78
75
69
68
60

Circuit
Clerk

X
X

Tax Tax
Coroner Assessor Collector

X
X
X

X

XX
X
X

X
X
X

X
X

E. Municipal Officials

Alabama's twenty-one black mayors are found almost
exclusively in municipalities with black majorities. Only
one has been elected in a municipality which is less than 50
percent black.



784

Municipalities
Percent Black with
Population Black Mayors

100-75% 12
74-50 7
49-25 1
24-0 0

(Census data was unavailable for White Hall which has a
black mayor, as it is unincorporated.)

Most municipal elections in Alabama are conducted on an
at-large basis. Only four of the 428 cities and towns hold
elections by district according to information supplied by
the Alabama League of Municipalities.

The at-large election system has the same dilutive
effect on election of municipal governing bodies as it does
on county elections. Two-thirds of the blacks serving on
municipal councils or commissions are in cities or towns
with black majorities. Most (71%) serve in towns of less
than 5,000 people. Only twelve of the elected black council
members are serving in cities or towns with populations 25%
or less black.

Black Members of Municipal Governing Bodies

Percent Number
Black Elected

Population Blacks

100-75% 62
74-50 35
49-25 36
24-0 12

145

Table 7 in the Appendix shows Alabama municipalities which
have black elected officials.

Black residents of cities and towns across Alabama are
unable to elect blacks to at-large city councils and commissions.
The large majority (101) of the 152 municipalities with this
election system and with populations at least 25 percent
black have no black elected officials The table below
lists towns of over 2,500 population, with at least one-
fourth the population black, which have no black council
members.
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Cities/Towns Total Black
At-Large Elections Population Population

Mobile 199,392 36
Tuscaloosa 73,228 35
Bessemer 31,720 51
elika 22,087 34

Alexander City 13,747 28
Troy 12,600 34
Eufaula 12,097 34
Greenville 7,807 39
Bay Minette- 7,455 25
Lanett 6,897 31
Jackson 6,073 34
Roanoke 5,901 37
Monroeville 4t846 29
Wetumpka- 4,341 25
Evergreen . 4,171 40
Lafayette 3,647 57
Dadeville 3,263 39
Brundidge 3,213 54
Greensboro 3,248 61
Abbeville 3,185 36
Livingston 3.176 47
Brent 2,820 42
Linden 2,753 49
Graysville 2,642 35

See Table 8 in the Appendix for a complete listing of Alabama
municipalities with at-large election systems and no black
council members. Twenty-seven of these cities and towns have
black majorities, as indicated in Table 9 of the Appendix.

As in county elections, single-member district elections
facilitate the election of black candidates to the council.
Each of the four cities which have this form has black
elected officials.

Percent City Council
Black Population Total Black

Selma 531 11 5
Anniston 40 4 1
Montgomery 39 9 4
Phenix City 36 4 1

This section clearly shows that the effect of at-large
election structures in Alabama's counties and municipalities
is to make it almost impossible for black persons to be
elected to those offices. The section is not meant to argue
for proportional representation. It is merely the accepted
academic technique for an inii al step in examining the
effect of election structures. These results make a strong
case for amending Section 2 of the Act to cover such structures.
Regardless of the purpose of their adoption, the effect in
Alabama is unquestionably discriminatory.

FOOTNOTES

SECTION IV

1 Staff telephone interview with Mary Lou McHugh, (Association
of County Commissions of Alabama staff member) 5/21/81.
2 Choctaw, one black school board member, districted by
Johnson v. Board of Education of Choctaw County, No. 77-169-

(S.D. Ala. March 24, 1978) and Mobile, two black school
board members, districted by Brown v. Moore, 428 F.Supp.
1123 (S.D. Ala. 1976), aff'd,-573F.2d298(Sth Cir. 1978),
vacated and remanded sub nom Williams v. Brown, 446 U.S. 236
(1980 el-ections heljTU--rs tr ct e endi -ecision on
remand _oore v. riown, - U.-- 01 SCt . I (1T9).
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3 Staff interview with William V. Neville 5/28/&1.

4 Staff telephone interview with Ruth Lockett, State Department
of Education, Business Office 6/10/81.

5 Staff interview with Julie Sinclair, Librarian, Alabama

League of Municipalities 5/4/81.

6 Richaxd E. Engstrom and Michael McDonald,

The Election of Blacks to City Councils: Clarifying the
Impact of Electoral Arrangements on Seats/Population Relationship
American Political Science Review, June, 1981.

Conclusion

That the Voting Rights Act has made effective participation
in the democratic process a reality for scores of formerly
disenfranchised black Alabamians is clearly shown in this
report. That serious obstacles continue to confront black
voters is documented as well. The reported problems underscore
the need for extension of Section 5 and the amendment of
Section 2 of the Voting Rights Act in order that these
barriers may finally be removed and all Alabamians may
freely take part in this most basic of rights.
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TABLE 1

REGISTERED VOTERS BY COUNTY, 1980

White
Registered

Voters
Percent

Number of Total

Autauga
Baldwin
Barbour
Bihb
Blount
Bullock
Butler
Calhoun
Chambers
Cherokee
ChiIton
Choctaw
Clarke
Clay
Cleburne
Coffee
Colbert
Conecuh
Coosa
Covington
Crenishaw
Cul Iman
Dale

Dallas
DeKalh
Elmore
Zscambia
Etowah
Fayette
Frankl in
Geneva
Greene
da le
Henry
Hous ton
Jackson
Jefferson
Lamar
Laude. rdale
Lawrence
Lee
Limestone
IUwndes
Macon
Madison
Marengo
Marion
Marshall
Mobile
Monroe
Montgomery
Morgan
Perry
Pickens
Pike
Randolph
Russell

St. Clair
Shelby
Sumter
Talladega
Tallaoosa
Tuscalosa

Percent
Black

Population

23%
16
45
24

2
68
39
19
36

8
12
44
43
17

5
18
17
41
35
13
27

1
19
55

2
23
32
14
13

5
13
78
63
38
23

5
34
12
10
17
25
15
75
85
21
53

3
2

32
44
40
10
60
42
35
24
40
10
11
70
31
27
28

Black
Registered

Voters
Percent

Number of Total

11 ,900*
39,037*
9,280
6,636

3,057
9,817

11,612
10, 509*
17,300*

5, 200*
12,693

7,185

28,291
7,404
4,481

19,921
6,912

36,467
20,830
17,479

14, 246*
17,576
56,857
9,932*

16,566
2,151
4,010
6,300

37,000
26,136

251,247
10,271
33, 600*
16,265*
34,084*
21,942
2,701
2,945

80,925
11, 290*

40,583
109, 101*

11,511
88,200
45,312
5, 531*
8,525 -

10,900
9,050*

15,150*

32,978
5,490

30,464*
19,310
56,905*

682
82
67

-82
Not

35
73

Not
77
90
94
63
68

Not
96

Not
88
66
77
91
72
99.64
89
55

Not
72
82
90
86

Not
91
29
47
72
89
96
73
90
89
90
90
92
31
20
88
66

Not
99
69
80
74
95
56
67
78
78
54

Not
89
45
69
82
83

5,600* 32%
8,569* 18
4,535 33
1,440 18

Available
5,677 65
3,622 27

Available
3,448 23
1,168* 10
1,200* 6
3,000* 37
5,868 32

Available
268 4

Available
3,815 12
3,814 34
1,325 17
1,979 9
2,688 28

130 .36
2,519 11

14,133 45
Available

5,540* 28
3,743 18
6,331 10
1,617* 14

Available
1,638 9
5,331 71
4,590 53
2,400 28
4,800 11
1,089 4

92,544 27
1,141 10
4,103* - 11
1,806* 10
3,916* 10
1.804 8
5,921 69

11,493 80
11,239 12
5,800* 34

Available
410 1

48,918* 31
2,848 20

31,800 26
2,514 5
4,269* 44
4,280 33
3,100 22
2,552* 22

12,906* 46
Available

4,076 11
6,710 55

13,687* 31
4,239 18

11,655* 17
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Percent
Black

PopulationCounty

Walker
Washington
Wilcox
Winston

Total

7
33
69

.6

White
Registered

Voters
Percent

Number of Total

8,533
3,875*

12, 507*

Black
Registered

Voters
Percent

Number of Total

Not Available
78
31
99.8

25.6 1,455,980

2,407
8, 625*

25*

416,665

22
69

.2

*Records of voter registration by race not maintained; numbers represent
estimate of informed observers, i.e., Probate Judge and/or local black
political leader(s)

1 Population data: Alabama Office of State Planning and Federal Planning,
Total Population By County: Alabama 1980, U.S. Census of Population
i -l-minary

.TABLE 2

BLACK ELECTED OFFICIALS IN-ALABAMA
FOR SELECTED POSITIONS

1981

Percent
Total Black of Total

State
Seo rs
Representatives

County
County Commissioners
Probate Judges

Sheriffs .. ..
Judges
Coroners
Circuit Clerks
Tax Collectors
Tax Assessors
Superintendents

of Schools
School Board Members
Municipal
Mayors

Council Members

Total

35
105

308
67

67
200

67
67

68

39
344

428
1041

3900

3
13

27
2

6
5
3
3
5
4

5
37

20
145

278

9%
12

9
3

9
2
4
4
8
6

13
11

5
7

7

a. The positions of tax collector and tax assessor have
been combined into a new position called revenue commissioner
in Cullman, Morgan and Pickens counties. These officials
are included under Tax Assessors on this table.

b. Jefferson County has two tax assessors, one of whom
serves Bessemer.
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TABLE 3

ALABAMA MUNICIPALITIES WITH BLACK MAYORS
1981

Percent
Municipalities Population Black

Akron 604 761
Birmingham 284.413 56
Brighton 5,308 86
Camp Hill 1,623 62
Forkland 429 76
Franklin 133 26
Geiger 200 75
Gordon 362 70
Hobson City 1,288 99
Lisman 402 71
McMullen 164 76
Memphis 95 100
Mosses 649 100
Prichard 39,541 74
Ridgeville 182 97
Roosevelt City 3,352 99
Triana 285 98
Tuskegee 11,028 94
Union 358 84
Iniontown 2,112 71

TABLE 4

DISTRIBUTION OF BLACK CANDIDATES
BY TYPE OF OFFICE SOUGHT

1975-1980

Federal:
U.S. Congress 1

State:
Senators 4
Representatives 21
Other I

County:
County Commissioners 83
Probate Judges 5
Sheriffs 22
Judges 6
Superintendents

of Schools 6
School Board Keibers 71
Other Officials 76

Municipal:
Mayors 43
Council Members 353

692

1 Secretary of State.

2 Includes circuit clerks, tax collectors and assessors, and

representatives to Democratic Executive Committees.
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bc Mr. WoodsNAACP

STATE OF ALABAMA

MONTGOMERY 36130
Fos JAMeS

May 6, 1980

TO ALL BOARDS OF REGISTRARS,

It has come to my attention that many citizens in
this state have applied for Deputy Registrars with
their county Boards of Registrars. In some cases,
because of confusion and the lack of understanding of
the intent of the law, some boards have not appointed
eligible persons as Deputy Registrars.

Therefore, I am calling on board members
individually and collectively to appoint those citizens
who apply to become Deputy Registrars, in keeping with
the spirit and intent of the law. By appointing Deputy
Registrars,. you will be helping many citizens of this
state to fight the high cost of gasoline and inflation,
by making registration more accessible to all;
particularly, since Deputy Registrars serve free and on
a voluntary basis.

To ensure that the working people have a chance to
register and vote, I am asking that you revise your
working hours, where appropriate, by staggering them
and holding some Saturday and evening sessions. Please
know that I am counting on you to carry out this
patriotic commitment on behalf of the people of
Alabama.

Sincerely,
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TABLE 6

ALABAMA ACTS PASSED IN 1975 CONCERNING VOTING
AND NOT SUBMITTED UNDER SECTION 5

Annexations

County

Morgan
Baldwin
Morgan
Morgan
Morgan
Etowah
Marshall
Fayette
Morgan
Escambia
DeKalb
Cul lman
Lauderdale
Tal ladega
Mobile
Blount
Randolph
Randolph
Barbour
Sumter

City

Flint
Gulf Shores
Hartselle
Trinity
Trinity
Walnut Grove
Albertville
Belk
Falkvi 1 le
Flomaton
Fort Payne
Good Hope
Killen
Lincoln
Chickasaw
Snead
Wedowee
Wedowee
Blue Springs
Cuba

Other Acts Concerning Voting

Act
Number County Description

836 Madison Provides for election of president
and vice president of Huntsville
City Board of Education

1162 State Repeal of act requiring election of
city boards of education in cities
with population of 70,000-300,000.

841 Baldwin Amendment to act 239 to alter
districts of commissioners

325 Calhoun Anniston council-manager form of
government abandoned

151 Tuscaloosa

608 Montgomery

957 Tuscaloosa

995

996

136

Regulates use of voting machines

Mayor-council form of government
established

Appointment of Board of Registrars

Marshall Use of voting machines approved

Marshall Use of voting machines approved

State Registration districts redefined
and registrars appointed

72 Pickens Board of Education creation
by election

762 DeKalb Provides for general election
of members of county commission

Mobile Board of School Commissioners
districts reapportioned, terms,
and election dates fixed

Act
Number

640
167
719
283
134
687
708
589
728
478
882

1067
674

1003
610
689

1078
1170

115
120

1150
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448 Randolph Probate judge given power to
appoint registrars

743 Randolph Probate judge given power to
appoint registrars

678 Chambers Board of Education election from
districts

914 Marshall Establishes committee to review
county government

113 Jefferson Amendment creating procedures
for change of districting and e~clsion
of districts from municipaliti-s.
Limited to districts with
2400-3000 housing units.

Total of 38 acts not submitted

Source: Alabama Laws (and Joint Resolutions) of the Legislature
of Alabama, 1975. Index and Volumes I-IV. "Index of Section
5 Submissions as of February 28, 1981," compiled by the
United States Department of Justice.

TABLE 7

Alabama Municipalities with
Black Elected Council Members

Elected
Council

Population Members
Municipality Total Z Black Total Black

Memphis 95 100% 5 5
Mosses 649 100 5 5
Hobson City 1,268 99 5 5
Roosevelt City 3,352 99 5 5
Triana 285 98 5 4
Ridgeville 182 97 5 5
Tuskegee 12,716 94 5 4
Brighton 5,308 86 5 4
Union 358 84 5 4
Midway 593 81 5 3
Akron 604 76 5 5
Forkland 429 76 5 4
McMullqn 164 76 5 4
Geiger 200 75 5 5
Prichard 39,541 74 5 3
Lisman 402 71 5 5
Uniontown 2,071 71 5 3
Gordon 362 70 5 1
Union Springs 4,431 69 5 1
Hillsboro 278 66 5 1
Camp Hill 1,623 62 5 4
Autaugaville 843 59 5 1
Hurtsboro 752 46 5 1
Union Springs 4,431 69 5 1
Birmingham 284,413 56 9 3
Selma 26,684 53 11 5
Fairfield 13,040 53 13 8
Demopolis 7,678 49 5 1
Pickensville 132 48 5 1
Margaret 744 46 5 3
Atmore 8,789 44 5 1
Daphne 3,406 42 5 1
Thomasville 4,387 43 4 1
Brewton 6,680 40 5 1
Anniston 29,523 40 4 1
Montgomery 178,157 39 9 4
Silas 343 38 5 1
Lockhart 547 37 5 1
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Elected
Council

Population Members
Municipality Total X Black Total Black

Talladega 19,128 37 5 1
Castleberry 847 36 5 1
Phenix City 26,353 36 4 1
Sipsey 678 35 5 2
Coffeeville 448 35 5 1
Coosada 950 35 5 1
Coosada 950 35 5 1
Ashford 2,165 32 5 1
Millport 1,287 32 5 1
Ashville 1,489 31 5 1
West Blocton 1,147 29 5 1
Adamsville 2,498 28 5 1
Ozark 13,188 23 5 1
Millbrook 3,101 27 5 2
Chatom 1,122 26 5 1
McKenzie 605 26 5 1
Dothan 48,750 26 4 1
Keenedy 604 25 4 1
Sylacauga 12,708 23 5 1
Slocomb 1,883 23 5 1
Florala 2,165 21 5 1
Citronelle 2,841 20 5 1
Attalla 7,737 18 5 1
Jemison 1,828 17 5 1
Riverside 849 17 5 1
Auburn 28,471 16 9 1
Hollywood 1,110 15 5 1
Jacksonville 9,735 12 5 1
Piedmont 5,544 10 5 1
Bayou La Batre 2,005 10 5 1

TABLE 8

TOWNS 25/1-50% OR MORE BLACK WITH
NO BLACK i.LECTED COLUCIL MEMBERS

1981

Percent Black
Towri Popuilation Population

Abbeville 3,155 36%
Alextrider City 13,807 27
Alicvil e 3,207 45
Ashland 2,052 30
Ashville 1,489 31
3;y inette 7,455 35
Iivitn 74 31
Ho I e 164 49
B3r~luicy 1,151 33

lir-2ri, t 2,842 42
Camden 2,406 40
Carrollton 1,104 43
Chwrukce 1,589 28
Child2rsburg 5,084 26
Columhia 881 25
Dadevilte 3,263 39
Daviston 334 26
Dozie r 494 39
Euf-ula 12,097 34
Eve rg reen 4,171 40
Faunsdale 174 34
Franklin 133 26
Fulton 606 32
Gadsden 47,255 25
Gant t 314 28
Georgiana 1,993 50

93-758 0 - 83 -- 51
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Percent Black
Town Population Population

Glenwood 341 35
Gordo 2,112 38
Goshen 365 26
Graysville 2,642 35
Greenville 7.807 39
Grove Hill 1,9L2 34
Haleburg 106 25
Harpersville 934 40
Headland 3, 327 34
Jackson 6,073 34
Lanett 6,897 - 31
Leighton 1,218 50
Lincoln 2,081 42
Linden 2,773 39
Lincville 2,257 40
Lipscomb 3,741 43
Livingston 3,176 47
Loachapoka 335 36
Louisville 791 43
Lowndesboro 207 41
Madrid 238 30
Maplesville 754 32
Millry 956 40
Mobile 199,392 36
Monroeville 4,846 29
Mount Vernon 1,038 41
Mulga 405 44
Myrtlewood 252 28
New Brocton 1,392 30
Notasulga 851 27
Oak Hil 63 38
Opelika 22,087 34
Parrish 1,583 33
Pine Apple 298 47
Providence 363 33
Reform 2,245 37
Repton 313 36
River Falls 669 41
Roanoke 5,901 - 37
Rockford 494 34
Silas 393 38
Town Creek 1,201 27
Troy 12,600 34
Tuscaloosa 73,228 35
Vincent 1,652 28
Wadley 532 28
Waldo 231 38
Waverly 190 42
Wedowee 908 34
Wetumpka 4,341 25
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TABLE 9

ALABAMA MUNICIPALITIES OVER 50% BLACK
WITH NO BLACK ELECTED COUNCIL MEMBERS

Gantts Quarry
Vredenburgh
Newbern
Dayton
Epes
Beatrice
Gainesville
Newvil le
North Johns
Fort Deposit
York
Goodwater
Greensboro
Moundvil le
Haynevil le
Five Points
Lafayette
Bessemer
Brundidge
Pollard
Eutaw
Thomaston
Georgiana
Leighton

Population

71
433
307
911
399
558
207
814
243

1,519
3,358
1, 895
3,248
1,269

592
197

3,647
29,611
3,213

144
2,444

679
1,993
1,231

Percent
Black

86
86
84
81
80
71
66
64
64
63
62
62
61
61
60
59
57
55
55
54
53
53
50
50

Talladega
Monroe
Hale
Marengo
Sumter
Monroe
Sumter
Henry
Jefferson
Lowndes
Sumter
Coosa
Hale
Tuscaloosa
Lowndes
Chambers
Chambers
Jefferson
Pike
Escambia
Greene
Marengo
Butler
Colbert

Senator HATCH. Our last witness will be Mr. Armand Derfner of
the Joint Center for Political Studies in Washington, D.C. We con-
sider him to be an authority on the Voting Rights Act.-

Mr. Derfner, I apologize to you for making you Wait until last.
Just to make the point again, I hope we can get all witnesses to

get their statements in at least by the night before.
Mr. DERMER. We will try to do that.
Senator HATCH. We have a 3-day rule really, but please go ahead.

STATEMENT OF ARMAND DERFNER, THE JOINT CENTER FOR
POLITICAL STUDIES

Mr. DERNER. Thank you, very much, Senator. I have a prepared
statement which I would like to submit for the record.

Senator HATCH. Without objection, that will be placed in the
record at the conclusion of your oral remarks.

Mr. DERmFER. And I think because some of the topics in here
have been covered before and because of the lateness of the hour, I
would like to cut it down and simply summarize it. I will be happy
to answer questions because I know some of the things that I will
not be going through are in fact some of the things that have been
debated between members of the subcommittee and various wit-
nesses.

Senator HATCH. All right. .
Mr. DERwNR. I would like to focus just on two particular things

in the statement. One has to do with the test for proving dilution
or discrimination as I understand it existed during most of the
1970's. This is the test that I understand the amended section 2 is
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designed to return to. The results test of section 2 is supposed to be
a return to the standard of White v. Regester which was familiar in
a good number of cases during the 1970's until the Mobile case es-
sentially supplanted it.

I would like to say that in that test under White v. Regester one
of the most important things about that test is, quite the contrary
of what a number of witnesses have spoken about in connection
with section 2, there never was any sense of a quota system or a
principle of proportional representation. Quite the contrary, that
notion was specifically rejected.

In White v. Regester there was a specific statement that said:
To sustain such claims-that is, claims of voting dilution-it is not enough that

the racial group allegedly discriminated against has not had legislative seats in pro-
portion to its voting potential. Plaintiff's burden is to produce evidence to support

ding that political processes leading to nomination and election were not equally
open to participation bv the roup in question; that its members has less opportuni-
ty than did other residents n the district to participate in the political processes
and to elect legislators of their choice.

Mr. Charm an, the same unvarg theme is involved in all these
cases-no requirement of proportional representation.

I would like to mention at this point that there has been a lot of
discussion about the second sentence or the additional sentence of
amended section 2 which says, as I recall it, that the failure of a
minority group to elect legislators in numbers equivalent to its pro-
portional population is not in and of itself a violation.

My understanding is that basically it is the same as the first sen-
tence in the portion that I read from White v. Regester; that is, it is
not enough that the racial group allegedly discriminated against
has not had legislative seats in proportion to its voting potential.
Therefore, if there are people who are questioning whether that ad-
ditional sentence of amended section 2 means what it sounds like
or is an opening to something else or is in fact designed to do some-
thing else, I would urge them to look at White v. Regester to see if
their quarrel is with the faithfulness of the sentence in section
2 to White v. Regester or if their quarrel is with the principle of
White v. Regester.

Now I said that the unvarying theme of all the cases before
Mobile was that there was absolutely no requirement-in fact,
there was a rejection-of the principle of proportional representa-
tion. If you will read the cases-and I might say on this, Mr. Chair-
man, that we are preparing a summary and a collection of those
cases and we hope to present those to the subcommittee soon, so
that we will have some raw material for you to look at-you can
compare and actually look at sentences and paragraphs rather
than talking in the abstract, as I am afraid a number of the wit-
nesses have been doing.

Senator HATCH. That will be helpful.
Mr. DzmzR. I think that the best place to look is not in the

cases we won but in the cases we lost, of which there were a good
number. I have heard it said repeatedly that all that is necessary
to prove these cases under a results test is at-large elections, lack
of proportional representation, and an additional scintilla of evi-
dence. There was some discussion, as I recall, with some of the ear-
lier witnesses today.
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I think I am a pretty good lawyer. Others may disagree. Some of
the other lawyers you have heard here are also pretty good law-
yers. If the statements about how little is needed to prove these
cases were accurate, then I wonder why we did lose some of those
cases-cases in which we were able to show that there was nothing
near proportional representation and that there was a lot more
proof of exclusion besides. I have listed in my statement just sever-
al of the cases that we lost.

Why did we lose cases in Lee County, S.C.; Moultrie, Ga.; Fair-
field, Ala.; Marengo County, Ala.; Jackson, Miss.; Pine Bluff, Ark.;
Lufkin, Tex.? Those are all cases in which there is no question that
there was proof of at-large elections; lack of proportional represen-
tation-in fact, far from anything that might be dreamed of as pro-
portional representation; and much more than scintillas of evi-
dence besides. Yet, those cases were decided adversely.

In fact, in Lee County, S.C., the judgment was rendered by Hon.
Robert F. Chapman who I will be discussing in a minute in connec-
tion with Edgefield County. He looked at the facts in the two cases
and determined that we had made out our case in Edgefield County
but we had not made out our case in Lee County.

Senator HATCH. Why did you lose those cases if, in fact, the re-
sults test was the prior test?

Mr. DERFNER. Because the judges decided that we hadn't shown
enough to prove the necessary lack of access; that we hadn't shown
enough to show that the result was in fact discriminatory as op-
posed to simply losing elections in the normal process of politics.

In other words, the Supreme Court in Whitcomb v. Chavis had a
case in which it was claimed there was a lack of access. The court
there decided that what was shown was simply that the normal
process of politics had resulted or had led to blacks losing elections
or not being represented in the numbers that they would like.

That was distinguished in White v. Regester. By those two cases
and the succeeding cases, the courts built up standards by which
they could determine what was really lack of access, denial of
access, and discrimination as opposed to simple lack of success.

Senator HATCH. My contention is that the true test during that
period of time really has and always had been the--

Mr. DERFNER. I am sorry; I can't hear you.
Senator HATCH. My contention is that the test always has been

the intent test.
Mr. DERFNER. Well--
Senator HATCH. That may be part of the problem; I don't know.
I don't know many witnesses who have come in and said that it

would be easy to prove cases under the intent test. I don't think it
is easy, but I also don't think that it is tremendously difficult,
either. I think you can make a cafe out through circumstantial evi-
dence. I think the ones that have been made out, certainly the last
two, the Escambia case and the Buxton, have been made success-
fully with the intent test even though, admittedly, it is certainly
more difficult than the simple results or effects test would be.
Degree of difficulty shouldn't be dispositive in any event.

Mr. Dzmim. Escambia County is a smoking gun case, Mr.
Chairman.

Senator HATCH. That is arguable.
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Mr. DERFNER. Lodge v. Buxton is an unusual case. I think that is
a case that is absolutely extreme in every single respect. Yet, even
so, I am not sure that it will be successful in the end. It is on
appeal to the Supreme Court, as you know. In fact, it is due to be
argued 3 weeks from today. I hope we will win it, but I wish I could
be more confident.

I wonder if I could go back for a moment to a comment you made
a moment ago, and that is about what the test was before Mobile.

Senator HATCH. Right
Mr. DERFNER. You have indicated your belief that there was still

an intent test. I know that as a witness I am not supposed to be
asking questions, but I wonder if there is something that I could be
pointed to in White v. Regester that shows there was a notion of
intent there.

I have read White v. Regester many times. I was involved in the
case, in trying the case and in appealing the case. I don't remem-
ber any notion of intent in the preparation of the case, in the argu-
ment of the case, or in the opinion that I have seen.

Senator HATCH. Well, of course, I haven't had the extensive con-
tact with White that you have, but the Supreme Court concluded
that that was the case. Certainly, Justice Stewart did.

Mr. DERFNER. Well, that is what Justice Stewart said in
Bolden--

Senator HATCH. That is right.
Mr. DmwFNE [continuing]. In describing White.
Senator HATCH. Well, they decided the case. I presume that he

knew what he was talking about; maybe he didn't. Certainly that is
a dictum, but nevertheless--

Mr. DERFNEm. Pardon me?
Senator HATCH. Certainly, that is a dictum; nevertheless, they

held it to be a case decided under the intent test.
Mr. DwwNER. But if we go back to White, if I could just read a

sentence- or-two- from the White case hi talking about the Mexican-
American claims in Bexar County which is the county that San
Antonio is located, the court says:

The district court considers the Mexican-Americans in Bezar County to be an
identifiable class for 14th amendment purposes and proceeded to inquire whether
the inpact of the multi-member district on this group constituted invidious discrimi-
nation.

I don't see anything about intent in the White case. Frankly, I
don't see anything about intent in the paragraph describing the
White case in Bolden. It may well be, now that Justice Stewart has
said in Bolden that this is what White meant, that that is what we
must understand it to be but it simply was not there in White. The
fact remains that there were cases-and maybe this is the proof of
the pudding-which were won before Mobile that have gone the
other way, the very same cases, after Mobile. I think in my testi-
mony I have described one of those cases. It is a case that I have
been involved myself with for a number of years. That is the Edge-
field County case. a

Edgefield County is perhaps the absolute controlled experiment
because that is the case that we won on the 17th of April 1980.
Mobile came down on the 22d of April 1980. Following Mobile,
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Judge Chapman was forced to withdraw his opinion and to change
his mind.

This fits right in with cases like Cross v. Baxter, which is Moul-
trie, Ga., and cases like Thomas County, the Thomasville Branch of
NAACP v. Thomas County. The Thomas County case is an interest-

-ing one because if you look at the order--
Senator HATCH. If you will excuse me, I have a call from the

White House; I will be right back. I am sorry for all these delays.
One point which stands out in my mind about the Mobile case is

that the Supreme Court itself admitted that it was not clear on
what White really stood for; at least that is how I interpreted their
decision. If that is so, why should we write White into the law now
since nobody seems to know what the case actually stands for, de-
spite Justice Stewart's decision stating that White meant intent?

Why don't you go ahead and make a record on that while I am
gone?

Mr. DERFNER. In connection with the Edgefield County case-I
will just turn to that for a minute now-the judge in the case was
Robert F. Chapman, who was appointed to the bench by President
Nixon. He has recently been appointed to the court of appeals by
President Reagan and there is no question that Judge Chapman is
quite a cautious, conservative judge.

As I say, on April 17, 1980, he handed down his ruling declaring
that the at-large elections for Edgefield County Council were dis-
criminatory. I have brought a copy of the opinion and, when the
chairman comes back, I will ask permission to put that into the
record.

Rather than go into detail about the findings and conclusions in
the case, I would like to put that opinion into the record, but I will
summarize it very briefly.

First, the court analyzed the series of elections and found as fol-
lows:

The court's overall finding is that blacks were virtually totally excluded up to
1970 and that since that time they have progressed to minimal tokenism.

The court noted the failure to appoint any significant number of
blacks as election officials and said of this:

Evidence concerning the past few years' elections in Edgefield County showed ex-
clusion of blacks by officials exercising State action in a critical part of election
process.

The court went on:
Mr. Crouch, secretary of the Edgefield County Democratic Party, testified that

blacks do not participate as equals in the electoral process of Edgefield County and
that the present system is the legacy of a long history of racial segregation; He said
that there has been some improvement but it must come slowly and indicated that
no greater speed would be possible voluntarily, that it would take a court order.

I have a vivid recollection of that testimony because Sam Crouch,
who is a very nice fellow, was up on the stand and he was talking
about why there weren't blacks appointed as polling officials, poll
managers, or poll clerks; why blacks hadn't been in other parts of
the election process.

We took a stab and we asked him what he traced it to, and he
said,
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Well, it's just the-way it has always been here in Edgefield County. The whites do
this and the blacks do that.

Emboldened and, I guess, encouraged by the fact that he seemed
to be talking candidly, we asked him another question. We said,
"Well, how long do you think it will go on that way?" He said, "It
will go on that way until you get a court order."

Judge Chapman went on and, based on these findings and many,
many others that are in this 20-page opinion, Judge Chapman con-
cluded that we had met the standards of White v. Regester and
Zimmer v. McKeithen, which I think he understood quite well-not-
withstanding the question the chairman has raised, I think the
judges dealing with these cases have understood the standards
quite well

Judge Chapman put it this way, and this is a rather long quote
but, if you don't mind, I would like to read it:

There is still a long history of racial discrimination in all areas of life. There is
bloc voting by the whites on a scale this court has never before observed, and all
advances made by the blacks have been under some type of court order. Participa-
tion in the election process does not mean simply the elimination of legal, formal, or
official barriers to black participation. The standard is whether the election system
as it operates in Edgefleld County tends to make it more difficult for blacks to par-
ticipate with full effectiveness in the election process and to have their votes fully
effective, equal to those of white.

Black voters have no right to elect any particular candidate or number of candi-
dates, but the law requires that black voters and black candidates have a fair
chance of being successful in elections. The record in this case definitely supports
the proposition and finding that they do not have this chance in Edgefield Court.

If black candidates lose m the normal give-and-take of the political arena, then
the courts may not interfere. Under no theory of the law can a court direct a white
to vote for a black or a black to vote for a white. However, if there is proof, and
there is ample proof in this case, that the black candidates tend to lose not on their
merits but solely because of their race, then the courts can only find that the black
votin strength has been diluted under the system and declare the same unconstitu-

With all due respect, I think that is what the White standard is
about. That is what the results test is about. That is what section 2
is about. That is the standard we had. That is the standard we
would-like to go back to.

Mr. MARKMAN. May I ask you one question, Mr. Derfner, before
Senator Hatch gets back?

Mr. DnRmz. Sure.
Mr. M. This will, of course, be on the permanent record,

as you know.
Mr. DzRm . Excuse me?
Mr. MARKmAN. This question will of course be for the permanent

record, and I guess that s the significance of it all.
When you testified before the House Judiciary Committee, you

indicated that there was a difference between the effects test in
section 5 and the proposed results test for section 2, but at the
same time you told Congressman Hyde-and I believe it is on page
922 of your House testnony, and I quote you:

"My understading of the word 'result' is that it is not designed
to introduce a new uncertainty into the area, that it is not de-
signed to go any further, for example, than the word 'effect' in
your own amendment."

I am just a little confused. Is- the results test synonymous with
the effects test or is it not?



801

Mr. DERF NER. I think it is not synonymous. I think part of that
had to do, of course, with the fact that Representative Hyde had
introduced the bill in which he proposed an effects test in section 2.
His bill was significantly different in the sense that his effect test
would have been for prospective cases only and not retrospective or
past cases. However, certainly the results test is not designed to go
further than the effects test and, in fact, it is not designed to go as
far.

The effects test under section 5 is obviously different because it
is a different burden of proof. The burden of proof is on the submit-
ting jurisdiction, not the voter.

There is also a retrogression standard that has been built into
section 5 as a result of the Beer case. Those kinds of things create
some of the difference.

What I was talking about there was that the result test that we
understood was designed to be similar to what Representative
Hyde had in mind when he talked about an effects test. If you will
look at either his testimony or, I believe, his letter of June 23 to
Chairman Rodino, he talked about his effects test as being equiva-
lent to White v. Regester.

Mr. MARKMAN. Despite the fact that you recognize that we are
talking about a new test for section 2, you are comfortable with
your assertion that it is not "designed to introduce a new uncer-
tainty" into this area?

Mr. DERF'NER. No; I don't think that it is because it is a new test
only in the sense that it is not the test only that we have today.
The test that we have today is the Mobile test, which requires
proof of purpose. However, it is not a new test in the sense that it
is a return to the test that was familiar to the courts in White v.
Register, Whitcomb v. Chauis, McCain v. Lybrand, and those cases.

Mr. MARKMAN. You are comfortable with that despite Senator
Hatch's point, which seems unmistakeable that the court in Mobile
was somewhat confused as far as what the White v. Regester test
was?
-Mr. DmEFER. In our system of jurisprudence one of the problems

we have is that cases come along and are supposed to be reconciled
with previous cases. I think it is always necessary to take with a
grain of salt what one court says about prior cases.

Perhaps the best example of that is Gomillion v. Lightfoot. Go-
million v. Lightfoot is a case that has been discussed in many ways
in these hearings. It is a case that probably could be read either
way-as an effects case, a purpose case, an inevitable effects case.
It has, in fact, been read all those ways or called all those things by
the Supreme Court.

In Palmer v. Thompson in 1971 the Supreme Court said that Go-
million v. Lightfoot was not a purpose case because in fact purpose
is irrelevant m our law; that it was an effects case.

In 1976, in Washington v. Davis they said, "Gomillion v. Light-
foot was a purpose case. In fact, if there are earlier cases of ours in
which we have said things that sounded like it was an effects case,
well, we really mean it was a purpose case."

I do think that it is necessary to take later characterizations of
earlier cases with a grain of salt. As I refer to it in the statement
here, one of the reasons I went back to check my recollections with
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other people, and specifically with briefs in Supreme Court-an-
other lawyer and I went back and read the parties "briefs in about
10 cases in the Supreme Court from 1965 to 1975, cases in which

-There would have been discussions of at-large elections, Whitcombe
v. Chavis, White v. Reges ter, White v. Regester a second time,
Taylor v. McKeithen, Kilgarlin v. Hill, Fortson, Burns, and several
others. We never once found any indication by anybody that there
was an argument based on purpose.

Some of those briefs were filed by eminent lawyers. In fact,
White v. Regester in the State of Texas was represented by Leon
Jaworski. I read his brief with great care. I am bound to say that,
from what I could tell of that brief, he thought that there was not
a purpose requirement.,

Senator HATCH. Well, let me ask you this, Mr. Derfner: Are you
opposed to the concept of at-large elections?

Mr. DmwNR. No.
Senator HATCH. You are not?
Mr. DzRFN=. Not at all. In fact, I know that a great majority of

-the local governments in this country are elected at large. I think
in most cases that is a matter of indifference to the court; that is, it
has no legal or judicial significance. It is a political question for the
people to decide.

Senator HATCH. If you are not opposed, how do you explain your
comments before the House Subcommittee on Civil and Constitu-
tional Rights on March 17, 1975, in which you stated, "And I would
hope that maybe 10 years from now we would have learned and
progressed enough to say that for some of the things that section 5
has done we no longer need it while for other things it might be
time to put in permanent bans. For example, we might want to put
in permanent bans that bar at-large elections not only in the cov-
ered States, but perhaps in the rest of the country as well." Do you
remember making that statement?

Mr. DEmwER. I don't remember it specifically, but I am sure I
did.

Senator HATCH. Have you changed your opinion between that
day and today or do you still feel that at-large elections should be
permanently banned?

Mr. DERmER. No; I don't feel they should be permanently
banned. It is hard for me to recreate what I was thinking about
then.

Senator HATcH. All right.
Mr. DmRFmm. I will say, interestingly enough, that the notion of

banning at-large elections permanently was first raised, to my rec-
ollection, by Congressman Caldwell Butler. I remember it was from
his suggestion that I started thinking about the notion of whether
it made any sense.

No, I don't think at-large elections should be banned because I
think for the most part, as I say, they are not discriminatory.
Whether you like it or not depends on your preferences. You may
find that they suit you in one place and don't in another. However,
again, as I say, that is a matter of judicial indifference.

Senator HATCH. Do you like them?
Mr. Dzmm. Pardon me?
Senator HATCH. Do you like at-large election systems?
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Mr. DzRFw R. I am trying to think of places in which I have had
at-large elections or district elections. I think, with a couple of ex-
ceptions in the South, they have been matters of indifference to
me. In other words, I-didn't have any strong feeling that I was
better represented by one or the other.

Senator HATCH. OK. In the testimony of Archibald Cox before
the House Judiciary Committee last year he attacked racial gerry-
mandering stating the following: "Pockets of minority voters can
be dispersed throughout many districts or packed into a few dis-
tricts to dilute minority representation."

If, as Professor Cox suggests, it is possible to dilute the minority
vote in both of these ways, how is the Government able to tell
when it has precisely the correct racial mix?

Mr. DERFNER. There is no precisely correct racial mix. There is a
range of things. If I could go back for just a minute to the at-large
elections, the at-large elections that I have been litigating or that I
have been focusing on are those in which the result of those at-
large elections is basically to shut out the minority voters. It is not
a question of whether they will get more or less or whether the
majority voters will get more or less. It is a question of some versus
nothing.

If you turn to what happens in the district system, I think there
is likely to be a great range of what is permissible. In fact, I think
that the Houston example that Dr. McManus talked about is prob-
ably a good example. In that case there was a plan to be drawn for
the Harris County Commissioners Court, which has four members
on it. There is a substantial minority black population. I think
there is also a fair-sized Hispanic population.

There was a lot of debate between some blacks who wanted the
districts drawn in such a way that there one district was 49 per-
cent black, 13 percent Hispanic, 62 percent minority, if you count
them together. There were other blacks that thought that they
would have more influence as blacks or with people with whom
they were politically associated if black voters were dispersed.
Therefore, rather than having 49 percent blacks in one district and
maybe small percentages in others, they might have 30 percent in
two or three districts.

I don't know enough about Houston to be confident about this-
but that Houston maybe the kind of city now where in fact a mi-
nority can exercise some influence; where you don't have the kind
of frozen -situation we have been talking about in the Edgefield
Counties and Moultrie, Ga. You don't have the frozen situation, so
that blacks can have some influence as a minority.

If it is that kind of situation, my belief is that either method that
would have been ado pted by the governing body could have been
regarded as permissible. In fact, they adopted the plan that had 49
percent blacks in one district and the Department of Justice ap-
proved it. If they had adopted the other plan, the Department
might have approved that, too. As I say, I don't know enough about
Houston to be confident about that.

Therefore, I don't think there is any precise racial mix. What
there is, is a range that you look at just from comparing alterna-
tives to see if in fact a group has really been unfairly throttled,
and it can happen in a variety of ways.



804

Senator HATCH. Thank you, Mr. Derfner. We appreciate your tes-
timony. We appreciate the effort and you are going to send us some
additional information, to that which you have supplied here today,
which we will incorporate into the record.

Mr. DRFNER. Yes; we will.
[The prepared statement of Mr. Derfner and additional material

follow:]
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PREPARED STATEMENT OF AR, AND DERFNER

Mr. Chairman, Members of the Subcommittee, I ap-

preciate the opportunity to appear before you to testi-

fy on the Voting Rights Act. I agree with your state-

mrent that these hearings are quite important, and I hope

to shed more light than heat on the subjects I discuss

today.

Since early last year I have been with the Joint

Center for Political Studies, studying and analyzing the

Voting Rights Act in detail. The Joint Center is a non-

partisan research organization which focuses on issues

relating to the participation of blacks and other minori-

ties in the political process. Throughout its eleven

year history, it has been noted for its analyses and

publicatidns on these issues, including studies of min-

ority participation and voting patterns in local, state

and national elections, annual surveys of black elected

officials, and two editions of a book entitled "Federal

Review of Voting Changes."

Before coming to the Joint Center for Political

Studies, I was in active practice in Charleston, South

Carolina. My own experience with the Voting Rights Act

goes back to August 1965, within one week of its passage,

when I went to Greenwood, Mississippi, to look into a

problem involving the federal examiners assigned to

Leflore County, Mississippi. Since that time, I have
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been involved in much of the litigation that this Subcom-

mittee has heard described, including Allen v. State Board

of Elections, 393 U.S. 544 (1969); City of Richmond v.

United States, 422 U.S. 358 (1975); White v. Regester,

412 U.S. 755 (1973); and the Edgefield County case,

McCain v. Lybrand.

In my statement today, I will try to build upon

what others have said by summarizing the major points,

but will try to avoid beating dead horses.

I would like, today, to talk about section 2 of

the Act. To me, the amended section 2 adopts a clear

test which cannot give rise to the fears expressed by

some witnesses and Members of the Subcommittee. It re-

stores the tast (commonly known as the test of White v.

Regester) that was in use for a decade before Mobile v.

Bolden dramatically changed the law. The White v.

Regester test, which would be restored by amended sec-

tion 2, does not require any proof of discriminatory pur-

pose, and it has a number of important virtues: it

came to be well understood by the courts and litigants;

it is circumscribed in application because the specific

facts that have to be shown will arise in only a small

fraction of our political subdivisions; and it is a test

that rejects quotas or any requirement of proportional
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representation.

In contrast, the discriminatory purpose require-

ment of Mobile which is now in the law is unsound and

unworkable, because it focuses on a requirement that gen-

erally has nothing to do with how the system now works

in fact; it is almost always impossible to prove; and

it thereby immunizes elections systems that are extra-

ordinarily discriminatory.

The White v. Regester test incorporated in amend-

ed section 2 has a clear track record which shows it to

be sound and workable. On the other hand, the Mobile v.

Bolden test (proof of discriminatory purpose is required)

has a track record which shows it to be unworkable and

to leave intact blatant discrimination.

I would like to describe these two records brief-

ly, and then address some of the objections of the oppo-

sition witnesses and Members.

The White v. Regester Test in Amended

Section 2

At the outset, two points are worth- making here.

First, the test of amended section 2 is put in terms of

"result," not "effect." According to my understanding,

this choice of words was designed to make it easier to

give the test a specific, well defined content; that is,
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that of White v. Regester. The "results" test under

section 2 is not the same as the "effects" test under

section 5, which shifts the burden of proof and which

has a non-retrogression standard built in. (I should

say here that I disagree with Dr. McManus: I do not

see a proportional representation rule in section 5,

and I doubt that Mr. Reynolds does either.)

Second, the test under amended section 2 was

built up in a number of cases, some of which interming-

led concepts of section 2 and the 14th and 15th amend-

ments. By and large these have been used in the same

way, and many cases have included claims brought under

the first, 13th, 14th and 15th amendments and section

2 and 42 U.S.C. S 1971. Because the applicable princip-

ples draw from each of these sources of law, it is not

useful to go back and try to create separate lines of

authority.

Whatever Mobile has to say about what is the

correct rule of law, it is clear to me that before Mo-

bile, courts and litigants uniformly operated in fact

on the rule that proof of discriminatory purpose was

not necessary to make out a case of voting discrimina-

tion. This understanding is confirmed, as Mr. McDonald

has pointed out, by the Mobile plurality itself. 466
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U.S. at 71.

It has also been confirmed by every witness who

has come before you who had any experience in those

cases. That recoll-ction is also the same as my own,

and to check that recollection I have, with another law-

yer, gone back over the briefs in the relevant Supreme

Court cases in the decade beginning with Fortson v.

Dorsey, 379 U.S. 433 (1965). We found no trace of any

argument that discriminatory purpose was required.

The pre-Mobile rule for at-large elections was

first suggested in Fortson v. Dorsey, and the following

year in Burns v. Richardson, 384 U.S. 73, 88 (1966),

where the Supreme Court said

Where the [equal population] requirements
of Reynolds v. Sims are met, apportion-
ment schemes including multi-member dist-
ricts will constitute an invidious dis-
crimination only if it can be shown that,
designedly or otherwise, a multi-member
constituency apportionment scheme, under
the circumstances of a particular case,
would operate to minimize or cancel out
the voting strength of racial or politi-
cal elements of the population.

In both Fortson and Burns, the dilution claims

were rejected because no proof was presented, but the

doctrine was fleshed out in two cases decided in 1971

and 1973: Whitcomb v. Chavis, 403 U.S. 124 (1971)

(Indianapolis) and White v. Regester, 412 U.S. 755 (1973)

93-758 0 - 83 -- 52
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(Dallas and San Antonio, Texas). In the course of re-

jecting the voters' challenge in Whitcomb and upholding

both the Black and Hispanic voters' challenges in White,

the Supreme Court described the proof that had to be

presented. Oversimplified, the doctrine laid down in

these two cases was that a claim of dilution cannot rest

upon a showing that voters of a racial minority are simp-

ly unsuccessful in politics, but depends on evidence

that voters of a racial minority are isolated within a

political system and are thus denied access in a prac-

tical sense (not in the sense of formal barriers to reg-

istration and voting). The types of proof necessary to

makkethe requisite showing were spelled out in these -

and succeeding lower court cases. The precise proof

might vary, but the essential element of proving that

the racial minority was "shut out," i.e., denied access

-- not simply to winning offices but to the opportunity

to participate in the electoral system -- was always re-

quired.

This, then, was the definition of a system that

operated "designedly or otherwise" to minimize or cancel

out the voting strength of voters of a racial minority.

It was the rule that was applied by the lower courts over

the next several years, and it is the rule that amended
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section 2 adopts.

It was never an easy rule. The cases were long

(often taking several years), arduous (because the proof

required a detailed analysis of the political system of

the political subdivision involved), and, for that reas-

on, limited in number.

I have attached to my statement a list of cases

prepared by the Department of Justice, showing a total

of ten final judgments since 1974 in which a federal

court made a finding of voting discrimination. (Two of

these appear not to involve at-large elections.) While

this list omits consent decrees and some cases of which

the Justice Department is not aware, its size shows that

there was hardly a floodgate of cases.

An examination of these cases and others also

shows that no quota system of principle of proportional

representation was ever considered by any of these courts.

Indeed, in White v. Regester, as in Whitcomb v. Chavis,

that notion was specifically rejected:

To sustain such claims, it is not enough
that the racial group allegedly discrimin-
ated against has not had legislative seats
in proportion to its voting potential. The
plaintiffs' burden is to produce evidence
to support findings that the political proc-
esses leading to nomination and election
were not equally open to participation by
the group in question -- that its members
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had less opportunity than did other resi-
dents in the district to participate in
the political processes and to elect legis-
lators of their choice.

412 U.S. at 765-66.

Mr. Chairman, the same unvarying theme is in-

volved in all these cases -- no requirement of propor-

tional representation. In fact, the best place to look

is not the cases we won, but the cases we lost, of which

there were a good number. I have heard it said repeat-

edly that all that is necessary to prove these cases pn-

der a "results" test is at-large elections, lack of pro-

portional representation, and an additional scintilla of

evidence. Well, I think I'm a pretty good lawyer, and

the other lawyers you have heard here are pretty good

lawyers. If those statements about how little is need-

ed to prove these cases were accurate, why did we lose

cases in which we could show that there was nothing near

proportional representation and a lot more proof besides?

Why did we lose cases in Lee County, South Carolina? In

Moultrie, Georgia? In Fairfield, Alabama? In Jackson,

Mississippi? In Pine Bluff, Arkansas?

I suggest that anyone who wants to describe the

rules of these cases ought to look at them first.
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Proof of Discrminatory Purpose Under
the Mobile Test

Just as I have heard speculation about the "re-

sults" test, I have also heard speculation about how

ordinary and straightforward proof of purpose is under

Mobile. Here, too, though, there is a track record, and

it is dismal.

The simplest way of showing what has happened

since Mobile is to note that each of three lawyers who

have testified here, Mr. McDonald, Mr. Avila, and Mr.

Walbert (who collectively have accounted for a healthy

percentage of all the dilution cases that have been fil-

ed), says he has filed no dilution cases since Mobile.

Not one case by all three lawyers combined. In fact, I

know of exactly one dilution case that has been filed

since Mobile. Obviously, there may be one or two that

I may have missed, but I doubt there would be more.

More telling, though, is some evidence about a

case that has been tried since the Mobile decision -- in

fact, it is the Mobile case on remand. You are of course

familiar with how difficult it is to prove discriminatory

purpose when you are dealing with a governmental act

rather than an individual act, and especially when it

may have taken place many years ago, and especially (as
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Mr. Walbert pointed out) when Mobile says you cannot

presume that the city or county intended the natural

consequences of its acts. I would like to read to you

from part of a letter that one of the lawyers in the

Mobile retrial sent me not long ago, describing what

went into that retrial. (The retrial was on the issue ...

of discriminatory purpose; interestingly enough, it de-

veloped that Mobile's at-large system began not in 1911,

as widely believed, but in 1869.)

The letter began with an estimate of lawyers'

time of six thousand hours for all lawyers in the 18

months since the Supreme Court decision on remand is-

sues, plus four thousand, four hundred hours for expert

witnesses and research assistants, and an estimate of

$120 thousand in out-of-pocket costs for all parties,

not counting attorneys' fees. And for what?

This amount of attorney and expert wit-
ness time resulted in a seven and one-half
day trial as to the City and four days as
to the School Board. In both cases it was
necessary to focus on each discrete change
in electoral systems for the City of School
Board which occurred any time from 1819 to
the present. While some of the events dis-
cussed occurred as recently as 1976 (School
Board) and 1965 (City), most of the focus
in both cases concerned the period from
1869 to 1876.

Sun voluminous preparation did not narrow
the issues. Rather, it became necessary es-
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sentially to recreate the period of time
in which the subject legislation was en-
acted. Hundreds of newspaper articles
from Mobile and around the state were
submitted in evidence. Private correspon-
dence files from public figures'of that
time located in (Mobile, Montgomery and
Chapel Hill) were introduced.....

* * *

This is only one example of numerous
minute, discrete historical events which
a court is asked to piece together to re-
spond to the intent standard. I believe
it is safe to say that virtually everyone
in the courtroom felt we were trying his-
tory, groping for the gossamer and indulg-
ing in some sort of never-never land in-
quiry when attempting to fathom such dis-
crete, particular and personal decisions
that occurred more than one hundred years
ago. Not only are such events seldom docu-
mented nor are there any survivors, but we
simply do-not even have a good feel for
the ambience or tenor of the times.

Finally, turning to the question of evidence of recent

times:

However, there are clearly problems with
the intent standard even in those situa-
tions. When there are live participants
available to testify, there is a strong
tendency to reinterpret history and pre-
sent it in a self-serving manner. Few
former officeholders are willing to can-
didly admit that there was any racial mo-
tivation in their actions.

Nonetheless, this ordeal might conceivably be

justified if it were still possible to challenge those

electoral systems in which voting discrimination is
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severe. The track record.since Mobile says otherwise,

at least if there is no smoking gun. First, there is'

Mobile itself, both the City and the County School Board.

Those cases may be won on remand, because there may be

a smoking gun lurking in those 10,000 hours of work.

But the evidence which went to the Supreme Court the

first time was as strong as, or stronger than, the evi-

dence in White v. Regester, yet the plurality described

it as "most assuredly insufficient." Second, there are

the two cases in Pensacola and Escambia County -- both

are smoking gun cases. Finally, there is Lodge v. Buxton.

That is a case of the greatest extremity in every respect,

yet the Supreme Court has granted a stay pending appeal,

and the Justice Department has backed away from earlier

support and failed to file an amicus brief. I know that

you, Mr. Chairman, have described this as a good case

for showing how to prove intent, but I wonder whether

Attorney General Smith and Assistant Attorney General

Reynolds agree.

Aside from this handful of smoking gun cases,

what do we have? Mr. McDonald has told you about Cross

v. Baxter, Mr. Walbert has told you about Thomas County,

Georgia, and I would like to tell you about Edgefield

County, South Carolina. This is the perfect controlled
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experiment case. The case is called McCain v. Lybrand,

Civil Action No. 74-281 (District of South Carolina).

The judge in the case was the Honorable Robert F. Chapman,

who is known as a very conservative judge. He was appoint-

ed by President Nixon and has just recently been elevated

to the Fourth Circuit Court of Appeals by President Reagan,

to fill the seat of Senior Judge Clement Haynsworth. On

April 17, 1980, Judge Chapman handed down his ruling de-

claring the at-large elections for Edgefield County Coun-

cil to be discriminatory. Rather than try to go into

detail about the findings and conclusions in the case,

I would like permission to place the opinion in the rec-

ord of this hearing. I will summarize it very briefly.

First, the court analyzed a series of elections, and

found as follows:
The Court's overall finding is that blacks
were virtually totally excluded up to 1970,
and that since that time they have progres-
sed to minimal tokenism.

The court noted the failure to appoint any significant

number of blacks as election officials, and said of this:

Evidence concerning the past few years'
elections in Edgefield County showed ex-
clusion of blacks (by officials exercis-
ing state action) in a critical part of
the election process. _

The court went on:

Mr. Crouch, Secretary of the Edgefield
County Democratic Party, testified that
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blacks do not participate as equals in the
electoral process of Edgefield County, and
that the present system is the legacy of a
long history of racial segreation. He said
that there has been some improvement but it
must come slowly, and indicated that no
greater speed would be possible voluntarily
-- that it would take a court order.

Based on these findings and many others, the court con-

cluded that the standards of White v. Regester and Zimmer

v. McKeithen (485 F.2d 1297 (5th Cir. 1973)) had been met:

. there is still a long history of ra-
cial discrimination in all areas of life.
There is bloc voting by the whites on a
scale this Court has never before observed
and all advances made by the blacks have
been under some type of court order.

Participation in the election process
does not mean simply the elimination of leg-
al, formal or official barriers to black
participation. The standard is whether the
election system as it operates in Edgefield
County tends to make it more difficult for
blacks to participate with full effective-
ness in the election Process and to have
their votes fully effective and equal to
those of whites. Black voters have no right
to elect any particular candidate or number
of candidates, but the law requires that
black voters and black candidates have a
fair chance of being successful in elections,
and the record in this case definitely sup-
ports the proposition and finding that they
do not have this chance in Edgefield County.

If black candidates lose in the normal
give-and-take of the political arena then the
courts may not interfere. And under no theory
of the law can a court direct a white to vote
for a black or a black to vote for a white.
However, if there is proof, and there is ample
proof in this case, that the black candidates
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tend to lose not on their merits but sole-
ly because of their race, then the courts
can only find that the black voting strength
has been diluted under the system and de-
clare the same unconstitutional.

I said a minute ago that this is the perfect con-

trolled experiment, and the reason is that five days af-

ter Judge Chapman's thorough examination of the totality

of the circumstances, the Supreme Court decided Mobile v.

Bolden. The State Attorney General's office (defending

the County, as is common) promptly filed a motion to re-

consider, and after additional briefs were filed, Judge

Chapman withdrew his opinion. The facts were still the

same -- if you will come to Edgefield with me I will

guarantee to show you they are still the same -- but un-

der the Mobile case there is no remedy.

In my belief, a standard that produces such a re-

sult is intolerable.

Are All Election Systems Threatened?

I would like briefly to address those who claim

that amended section 2 is an all-out assault on election

systems, especially at-large elections.

I hope it has become clear by now that amended

section 2, like White V. Regester, applies only in that

small category of places where there is no functioning
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system of politics for minority voters, where there is

already severe racial division, and where it is simply

impossible for minority voters to have any significant

opportunity under the election system as it is. As Pro-

fessor Levin says, "The basic idea of democracy is that

if people don't like what their rulers are doing, they

can always throw the rascals out. In particular, as

things stand now, if enough people get tired of a gov-

ernment that plays favorites toward certain groups, it

can always dismiss that government." Obviously, in many

or even most situations, that may be true. And in those

situations, the principles that I have described simply

do not apply. White v. Regester doesn't apply, and amend-

ed section 2 doesn't apply. If someone does wish to

change those situations, the choice between at-large and

district elections is a political choice, for the resi-

dents of the area to decide without the involvement of a

court.

The cases we are talking about, though, are cases

where Blacks or Hispanics have been simply shut out. To

use Professor Levin's example, most of the "people" are

perfectly satisfied with the way the government operates;

it is only those who have been consistently left out for

decades or a century who have complaints. And the proof
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over that period of time shows that the system is not

about to change by itself.

In these sistuations, the goal of a change is to

create an opportunity -- nothing more than an opportuni-

ty -- to participate in the political system. Propor-

tional representation is not the goal, and illusory fears

about proportional representation should not be allowed

to justify maintaining a system that shuts out an entire

segment of the population. (And they are illusory: my

experience with changes to districting systems is that

they do not in fact result in proportional representa-

tion.)

A related point that several witnesses have made

is the suggestion that to allow evidence of racial iso-

lation or extreme polarization to constitute a factor

in determining whether the electoral system is discrim-

inatory would somehow constitute approval of polariza-

tion or would foster racial divisions. Section 2, of

course, will apply only in those places where there is

already an extraordinary amount of division, and to say

that creating a remedy for exclusion would foster divi-

sion is like saying that a thermometer causes a fever.

As Everett Carll Ladd, the eminent political scientist,

testified in a suit involving multi-member districts:
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Wouldn't it be the case that multiple
member districts would avoid this
polarization?

A Certainly not. It [polarization]
doesn't, of course, have any origina-
tion in electoral mechanics. It or-
iginates in historic positions of
blacks and whites. It originates in
different socio-economic status. It
originates in patterns of socializa-
tion which produce prejudice, fear
and so on in the groups. That the im-
position of multiple member districts
would eradicate racial antipathy, pre-
judice, so on, is nonsense.

What Consideration Did the House Give to Section 2?

It is not accurate to say that section 2 occu-

pied the House Subcommittee only one afternoon, with

three witnesses. First, those three witnesses were pre-

ceded by two-eminent historians who gave an historical

perspective on discriminatory voting practices, and who

specifically addressed the problem of voting practices

that could not be reached by section 5, generally be-

cause they were not post-1965 changes. Moreover, wit-

ness after witness on other days and from many different

states discussed the same issue -- that is, the problem

of dealing with pre-1965 forms of discrimination, espec-

ially after the Mobile decision. Thus, while it may be

true that all the technicians' testimony about section

2 came in a single day, the issue was constantly on the
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table.

I should add that those who complain about the

"no quota" sentence in section 2, and appear to regard

it as nefarious, ought to look at the transcript of the

House hearings. It was Representative Hyde who suggest-

ed that some language be added, and of course there was

no objection because the sentence simply restated the

no quota position that was always intended to be in

amended section 2. As to the particular language, I

suggest you look at White v. Regester. I see no dif-

ference in the language, because I assume the language

of the no quota sentence of section 2 was intended to

track the language of White v. Regester.

So there are no hidden balls that I know of, and

I believe the House of Representatives was aware of that.

(Indeed, Representative Hyde himself had introduced a

bill which amended section 2 to include a prospective

effects test.) I suggest that the House members simply

looked at a sound provision, satisfied themselves that

it would not have the expansive meaning that some have

suggested here, and passed it. I don't see anything more

complex than that.

Bailout Under S. 1992

Although there have been some claims that the
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bailout in S. 1992 is too strict, a detailed analysis

of the bailout provisions shows otherwise. The bailout

system is like a screen, requiring that a jurisdiction

seeking to bail out must meet a number of tests; each

of the tests is well tailored to meet the issue of a

current and recent good record of nondiscrimination in

voting.

The tests 'are in two parts. First are the ten-

year eligibility tests. There are five of these, which

the jurisdiction must not have done within the past ten

years: (A) no literacy tests; (B) no court judgments

of voting discrimination; (C) no federal examiners as-

signed; (D) no enforcement of nonsubmitted changes; and

(E) no objections to submissions. These are the prin-

cipal types of activities that would be a sign of con-

tinuing discrimination, and absence of these should be

shown by any jurisdiction that would claim to have a

good record.

The second part of the test is the requirement

of positive actions to eliminate discrimination. This

includes the elimination of discriminatory election sys-

tems, constructive efforts to eliminate voter intimida-

tion and harassment, and other constructive efforts to

improve registration and voting. These efforts do not



825

have any time requirement; that is, there is no waiting

period after they are done. Thus, for example, if there

is a discriminatory election system in a jurisdiction

which hab met all the ten-year tests, it can act to elim-

inate that discriminatory election system and be able

to bail out immediately -- even by taking action while

the bailout suit is pending.

The bailout procedure is available not only to

states -- as is the current procedure -- but also to in-

dividual counties. Thus, a particular county with a good

record in, say, Georgia, is not affected by other counties

with poorer records in the state. The county must make

the requisite showings for the jurisdictions within it,

but this requirement maintains the principle that close-

ly related areas would be treated together. (It would

be impossible to go below the county level -- as well as

unnecessary -- because going to county level already in-

creases the number of potential bailout suits from sev-

eral dozen to 900; breaking up the counties and allowing

individual towns and cities to bail out separately would

mean the number of potential suits would be about seven

thousand.)

The bailout requirements of S. 1992 are far simp-

ler tha, for example, those in the bailout proposed by

93-758 0 - 93 -- 53
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Representative Caldwell Butler in 1975. That bailout

would have required a showing, among other things, that

60 percent of the minority population is registered,

whereas the current bailout has no such inflexible re-

quirement; it simply indicates that the participation

levels are relevant evidence to help a court in determ-

ining whether the bailout requirements have been met.

The proof of the pudding is in the analysis of

county records. Of approximately 800 counties in the

major covered states, approximately one-fourth would be

eligible to bail out by 1984, when the new provisions

go into effect. (This means that that number would meet

the ten-year tests; it does not take into account how

many would be affected by the positive action require-

ments, because the "keys" to those provisions are in

the immediate control of the jurisdiction.) The other

three-fourths would become eligible over the remainder

of the decade until 1992. If jurisdictions comply from

this date, they would all be eligible by 1992.

The figures are based on actual examination of

records of lawsuits, Justice Department objections, fed-

eral examiner assignments, and careful estimates of non-

submissions, adjusted to take account of the possibility

that noncompliance is much more serious than even we be-
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lieve. For those who assert that that figure is over-

optimistic, the answer is that it is fair unless the de-

gree of violation far exceeds even the highest overesti-

mates.

In any event, the ten-year period means that any

jurisdiction that starts complying even today will be

eligible for bailout by 1992, which was the target date

for all jurisdictions to bail out in the original bill.

All in all, the bailout is extremely reasonable.

It allows jurisdictions that really want it a chance to

bail out before 1992, and keeps coverage to that date

only for those which are currently violating the law or

cohtinuing to discriminate. Those jurisdictions that

remain covered beyond 1992 will be under the Act only

because they continue discriminating not only today, but

on into the future as well,

With the Subcommittee's permission, I would like

to introduce for the record a chart prepared by the Joint

Center, showing how the different ten-year requirements

affect bailout.

Thank you for your attention. I will be pleased

to answer any questions.
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EFFECT OF H.R. 3112 BAILOUT PROVISIONS ON COUNTIES IN MAJOR COVERED STATES

Nto. With Z of Counties With
Nio. No. With No. With No. With "Sonsub-* 'No Disqualifica-

eTAT o s n Oblectione EXai.neu fins ti am at 

ALAAMA 67 3 16 11 17 55%

GEORGIIA 159 12 34 11 100 33%

LOUISIANA G64 3 5 7 11 67%

MISSISSIPPI 82 9 20 29 0* NOT YET COMPLETED

SOUTH CAROLI 46 0 18 2 31 24%

TEXAS 254 3 47 11 0* NOT YET COMPLETED

VIRGINIA 136 0 4 0 t NOT YET COMPLETED

808 30 144 71 158 24%+

*Source of non-submission data: Southern Regicnal Council. Non-submission figures
for Alabama, Georgia, Louisiana and South Carolina based on local acts of legislature.
Submission-of direct non-submissions of lical governments lowers non-submission totals
and raises eligibility percentage, especially in home rule states.

**Non non-submission projections available yet for Mississippi, Texas and Virginia.

Aggregate Projections

No. Projected Eligible
1984

210

No. Projected Eligible
1985-90

220

No. Projected Eligible
1992

378

- Source: Joint Center for Political Studies

No. Counties

808



rIl"t. JUDGEMTS SINCE XWGUST 6. 1974. IN WHICH k ftoZVM COURT
MADE A rlIDING OFDISCRIMINATION in VOTING

ROLE DATX OF

CA•S . URISDICTIOU Oy U.S. JUDGOZWT

Ca)deron v. Ma es, C.A. s. W-74-CA-21' Waco ISO (M C1onnon County)# Texas Amicus 3-29--76
(-.n. "e.7M)

ParnelX v. Rpidea Parish School Board. 425 Rapides Parish School Board. LouisLana AmLcam 9-30-76
r F-ipp. 99(N.D. La. 1976) affirmed in
pertinent part, 563 F.2d 180 (5th Cir.
1977)s cert. denied. 438 U.S. 915 (1977)

-Stewart v. Walter, C.A. No. EC-73-425 (M.D. City of West Point (Clay County), Zntrvenor 12-29-76
i.t, 1974T Mississippi

yv. Board of Supervisors of Hinds Hinds County, Mismissippi Amicus 5-31-77
County, Flsminsappc. 54.d 139 (5th '(on appeal)
Cir, 2977) (on banc), cert. denied. 434
U.S. 968 (197?) -

,vX.. , 437 F. Uupp. 137 (N.D. Ga. City of Albny (Dougherty Co.) Georgia Pl f 8-24-7
• I

Broussard v. Perez. C.A. No. 76-158(B) Plaqueminems Parish, Louisiana Amicus 7-19-78
(C.D. La. YU-

Ausberry v. City of Nonroe, 456 T. 8upp. City of Monroe (Ouachita Parish). - 9-7-78
460 (WO.D. L.978V Louisiana.

dge v. Buxton, C.A. No. 176-55 (S.D. Burke County, Georgia Amicas 10-26-78
Ga. 9 F

Hendrix v. .--]97L-v' Xo 460 I. Supp. 626 Montgomery County, Alabama 11-15-78
(,-IaD.

United States v. Clarke County Commission. Clarke CountyT Alabama Plaint.Lff 4-17-81
C.'A. Mo. 80547-H "S.D. Ala. 1981) .

• A dash Indicates t)Mt the United States did not participate. Our knowledge of private suta Is 1lmted. Conso-
quently. this list may not include all federal suits In Which a finding of discrimtation was mdo. and Where the
United States did not participste.
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JOINT CENTER FLOR POLITICAL STUDIES. INC.
IM SUITE 400* 1301 PENNSYLVANIA AVENUE. N.W.

WASHINGTON. D.. 20004 a (202) 626-3500

March 8, 1982

Honorable Orrin G. Batch
Chairman •
Subcommittee on the Constitution
Senate Committee on the Judiciary
Washington, DC 20510

Dear I"eatox-Rtch:

Re: Votint Rights Act

On the last day of the voting rights hearings, Assistant Attorney
General Reynolds made a number of statements about the new bailout pro-
vision in S.1992." In general he criticized that bailout as being too
strict, and he claimed that there would be few if any jurisdictions
that would be able to bail out for a considerable period of time. He
specifically rejected the estimate that approximately 25% of the covered
jurisdictions would be eligible for bailout at the first eligibility
date In 1984.

I am writing to respond to these statements of Mr. Reynolds because
the estimate he claimed to disagree with was one that the Joint Center
has made, -and nothing Mr. Reynolds said has in any way shaken the relia-
bility of our original estimate. Indeed, the exhibits he brought . like
his rhetoric, confirm our estimates.

Attached to this letter are two exhibits: (1) a memorandum outli,.ning
a number of issues pertaining to the substantive aspects of the new bailout
procedures; and (2) a chart labeled "Comparison of Estimates of Effect of
Bailout." I urge you to look particularly closely at the chart because it
compares the figures in our estimate (which were attached to my prepared
statement presented to this Subcomuittee) with the figures listed ii the
attachments to Mr. Reynolds' testimony (Tables N-I through'N-5, pp.129-46).
That comparison shows that our figures and the figures of the Assistant
Attorney General are identical, or virtually identical, in almost every
single instance. The only figures that differ by more than I or 2 are in the
objection column-where Mr. Reynolds' figures are through the end of 1981
while our cut-off was earlier in the year--and in two entries in the judg-
ment column-where we included consent decrees which were omitted by Xr.
Reynolds.
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Honorable Orrin G. Hatch
March 8, 1982
Page Two

(Neither our figures nor the Justice Department's figures take into
account the number of eligible jurisdictions that will not bail out when
they are eligible because they fail to eliminate a discriminatory voting or
election method-but this factor obviously could not explain Mr. Reynolds'
claim that "few, if any, jurisdictions" would be able to bail out, unless
he means to imply-as no one else has--that virtually all the covered
jurisdictions still have discriminatory voting procedures and that they
would all insist on keeping them.)

In short, the Justice Department's own figures confirm the reliability
of our figures, and show that our estimate of the effects of the bailout is
sound. I realize that Mr. Reynolds said the opposite when he testified,
but with all due respect I have to point out that his conclusory statements
were not based on any specifics and in fact were contradicted by the facts
that he himself collected for presentation to the Subcommittee.

Thank you for the opportunity to bring these facts to the Subcommittee's
attention, and I request that this letter and its attachments be made part
of the hearing record. I would be pleased to answer any questions that you
or other Subcommittee members may have on this matter.

Sincerely,

Armand Derfner
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COMPARISON OF E

EFFECT OF H.R. 3112 BAILOUT PROVISIONS

STIKATES OF EFFECT OF BAILOUT

ON COUU4TIES IN MAJOR COVERED STATES

*Source of non-submission data: Southern Regional Council. Non-submission figuresfor Alabama, Georgia, Louisiana and South Carolina based on local acts of legislature.
Submission of direct non-submissions of local governments lowers non-submfssion totals
and raises eligibility percentage, especially in home rule states.

**,'on non-submission projections available yet for Mississippi, Texas and Virginia.

Aggregate Projections

No. Projected Eligible
1984

210

No. Projected Eligible
1985-90

220

No. Projected Eligible
1992

378

Source for large-type numbers: Joint Center for Political Studies
Source for corner-box numbers: United States DEpartment of Justice

Jo. Counties

808

ON COWITIES IN VAJ04 COVERED STATES
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MEMORANDUM

BAILOUT PROVISIONS UNDER S. 1992

Issue: Is the new bail-out in S. 1992 too tough or extreme?

Response: No. Loosening bail-out standards necessarily means eliminating the
protections of Section 5 for some jurisdictions. Since there is general agreement
that Section 5 is necessary, any bail-out modifications must be based upon proof
of compliance of Section 5, elimination of voting rights abuses and a record of
non-discrimination. A precisely constructed bail-out formula is thus not just a
technical matter; loosening the procedure too much could have the same-effect
as outright repeal, because too many places which continue to discriminate
would escape coverage of Section 5.

Evidence presented during the course of the House hearings failed to show any
covered jurisdiction which voluntarily made any efforts to eliminate voting
discrimination.

The Attorney General has objected to more changes since 1975 than during the
first ten years of the Voting Rights Act. Citizens from covered jurisdictions
testified to numerous continuing efforts to deny minorities the right to
participate fully in the political process.

As former Congresswoman Barbara Jordan testified on June 18:

"Where are the incidents of jurisdictions changing their election
laws to benefit minority voters? Where are the state legislatures
which have enacted statutes mandating enforcement by local cities,
counties, and school boards of 14th and 15th Amendment voting
rights? Where are the state attorneys general who provide positive
guidance to local governmental attorneys? Where are the minority
citizens who testify to the good deeds of their elected officials? If
they exist at all, they have not come before this Subcommittee."

The goal of the bail-out of S. 1992 is to give covered jurisdictions an incentive to
eliminate discrimination denying or abridging opportunities for minorities to
participate in the political process. Criteria are set forth in detail in the
proposed statute. Each and every requirement of the bail-out is minimally
necessary to measure a jurisdiction's record of non discrimination in voting.
These standards provide uniform guidance to the courts and the jurisdictions.

The formula drafted by the House of Representatives is fair to both covered
jurisdictions and their voters. Despite unsupported complaints that it is an
impossible Bail-out, it is estimated that one-fourth of covered counties - more
than 200 - may be eligible to bail-out when the new procedure goes into effect
in 1984. Additional counties will become eligible through the rest of the decade.
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Issue: Who can bail-out under S. 1992?

Response: The new bail-out formula makes two major changes:

The criteria for bail-out are tied closely to more recent events and
conditions. A jurisdiction can bail-out upon a showing of a good record in
specified areas for ten years, and the taking of positive steps to end voting
discrimination and eliminate its vestiges, especially by eliminating voting
procedures and methods of election that impede or dilute equal access;

Individual counties (and their equivalents, such as parishes, or independent
cities In Virginia) are eligible to bail-out separately if they can make the
requisite showing.

Although there was no evidence presented at the hearings about any such
counties that would be appropriate candidates for bail-out now, there were
references to the usefulness of creating incentives for counties to improve their
records, which is a principal purpose of the new bail-out formula.

There appear to be counties in every covered state that would be eligible for
bail-out based on their past record (and assuming they are willing to take the
necessary positive steps) as early as the new provisions take effect in 1984, and
additional counties will become eligible after that. * A major theme has been
concern over counties that have very minimal minority populations, and this
concern is being met by H.R. 3112 because these counties should in general be
able to bail-out without difficulty.

Issue: What happens after a jurisdiction bails out?

Response: Under current law, a jurisdiction that bails out is no longer subject to
Section 5 and does not have to pre-clear its voting changes. The second
paragraph of Section 4(a), though, provides that the bail-out court retains
jurisdiction for five years so that if the jurisdiction engages in the type of
conduct that would have kept it from bailing out to begin with, the bail-out
judgment could be set aside and the jurisdiction brought back under Section 5.
This has happened once, with the three counties of New York, which bailed out in
the early 1970's but were brought back-in two years later.

The House Bill, H.R. 3112/S. 1992 retains this type of provision. Under Section
4(aXS), the bail-out court retains jurisdiction for ten years (the longer period is
necessary because the new bail-out formula has additional criteria in it) during
which a motion to reopen the case can'be filed by the Attorney General or by an
aggrieved citizen if it is alleged that the jurisdiction has engaged in conduct that
would have prevented it from bailing out.

* It is impossible to tell precisely which counties would be able to bail-out because
some of the necessary Information will not come out until the actual bail-out suit, but
the best estimate is that approximately 25% of the covered counties will be eligible to
seek bail-out in 198" (on the basis of their past records and assuming that they
eliminate any discriminatory mechanisms).
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Once the court reopens the case, of course, it* is not bound to set aside the bail-
out judgment unless that course is supported by the evidence. Some of the types
of conduct that wouldjrompt a motion to reopen the case could include the
entry of a judgment of racial discrimination in voting against the jurisdiction or
the jurisdiction's adoption of a method of election that had been previously
objected to under Section 5 or otherwise dilutes minority citizen's votes.

Issue: Why should jurisdiction of bail-out suits be in the United States District
Court for the District of Columbia rather than in local District Courts in the
covered jurisdictions?

Response: Limiting bail-out jurisdiction to the District Court for the Dis:rict of
Columbia is necessary to ensure uniform application of the bail-out standards
and impartial judicial decision-making free of local biases and local political
pressures.

0

In enacting the Voting Rights Act of 1965, Congress vested exclusive jurisdiction
of bail-out suits in the District Court for the District of Columbia to ensure
uniform application of the bail-out standards and impartial judicial decision-
making free of local biases and political pressures.l/ In South Caro!ina v.
Katzenbach, 383 U.S.- 301, 331-32 (1966), the Supreme Court upheld this
limitation of jurisdiction as an appropriate exercise of the constitutional
authority of Congress to "ordain and establish" inferior federal tribunals (U.S.
Const., Art. I111, Sec. I).

The purposes of the bail-out provision would be seriously undermined if
jurisdiction were ve!ted in local District Courts and the interpretations of the
legal standards governing bail-out applied in New York were different from those
applied in Mississippi. Further, the 1965 legislative history of the Act shows that
the extraordinary remedies provided by the Act (including administrative pre-
clearance) were required because relief in voting rights cases filed in SouJthern
District Courts was extremely difficult and sometimes impossible to obtain, and
numerous appeals were required, even in cases presenting the most compelling
facts. Testimony before the House Subcommittee on Civil and Constitutional
Rights this year has demonstrated that, in significant instances, this is still the
case. For example, the Mississippi legislative reapportionment case (Conner v.
Johnson) went on for fourteen years - including nine trips to the Supreme Court
-before effective relief ior voting rights denials finally was obtained.

Because of its Section 5 pre-clearance jurisdiction, the D.C. District Court now
has extensive experience in voting rights matters. Limiting judicial bail-out
suits to the D.C. District Court will provide uniform application of the bail-out
standards and an objective, dispassionate forum for the litigation of bail-out
issues.

I/ Because the United States is the defendant in bail-out suits, considerable
cost-savings to the Federal Government can be obtained permitting justice
Department attorneys to litigate such suits in Washington, rather than in local District
Courts. The travel budget of the Civil Rights Division of the Justice Department has
been curtailed in recent years, and the travel requirements of litigation bail-out suits.
in local District Courts alone could exhaust the Civil Rights Division's limited travel
funds.
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Issue: Why should States be the appropriate unit for bail-out, since some
counties within covered states will now be eligible under S.. 1992/H.R. 3112 to
bail-out independently?

Response: The ball-out provisions in H.R. 3112 contemplate the same level of
State responsibility and protection as was contemplated by the Framers of the
I5th Amendment, and the drafters of the 1965 Act. The f act that some counties
may now be able independently to obtain exemption does not alter the
constitutional responsibilities or the plenary power of the covered States to meet
the standards of the Act.

States have historically been treated as the responsible unit of government for
protecting the franchise. The general rule is that States "have broad powers to
determine the conditions under-which the right of suffrage may be exercised."
Carrington v. Rash, 380 U.S. 89, 91 (1964). The power of the States is plenary
and is only superseded by federally protected rights. Gomillion v. Lightfoot, 364
U.S. 339.

One such right, of course, has been, since the ratification of the 15th
Amendment In 1870, the right to vote. Section I of the 15th Amendment
declares that "the right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race,
color, or previous condition of servitude." emphasis added). This constitutional
declaration clearly recognizes the power of the States with regard to exercise of-
the franchise.

Section 2 of the 15th Amendment declares that "Congress shall have power to
enforce this article by appropriate legislation." In enacting the Voting Rights*
.Act of 1965, Congress exercised that constitutional authority.

In the 1965 Act Congress retained, in large measure, the State as the appropriate
unit for determining coverage under the Act. Similarly, the 1965 Act provided
for termination of coverage, where the- entire State was covered, only by the
State. This bail-out formula was upheld by the Supreme Court in South Carolina
v. Katzenbach, 383 U.S. 301 and again in City of Rome v. United States, 446 U.S.
156 (1980).

"The original bail-out procedure of the 1965 Act, extended in 1970 and 1975, was
only available to a covered State and was expressly unavailable to political units
in the State. The House Committee Report In 1965 stated, "subdivisions within a
State which is covered by the formula are not afforded the opportunity for
separate exemption." H.R. Rep. No. 439, 14.

By contrast, S. 1992/H.R. 3112 considerably expands the number of jurisdictions
which are afforded the opportunity for separate ball-out. Counties within a
covered State are now eligible to bail-out if they can demonstrate their record
of nondiscrimination. This new opportunity for counties to be relieved from the
requirements of Section 5 does not, however, undermine the fundamental
responsibility of the covered States to protect the right to vote. S. 1992 simply
effectuates, as did the original Act of 1965, the 15th Amendnirit declaration
that the States may not deny or abridge'the right to vote. The State is the unit
of government which is constitutionally responsible and which has plenary power,
even with home rule, to determine the "conditions under which the right of
suffrage may be exercised."
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In order to bail-out, therefore, a State must be responsible for showing that the
State as well as all units of government within its territory meet the exemption
criteria. The State owes that much to its minority voters. To allow the State te
ball-out independently of its political subdivisions would permit the State t9
abdicate its universally recognized responsibilities over voting and would force
minority voters In the remaining counties to look forever to the federal
government to protect their right to vote.

Issue: Why should a consent decree, settlement, or agreement resulting in the
abandonment of any voting practice challenged as discriminatory bar a covered
jurisdiction from bailing out?

Response: Section 4(bX4)(B) of S. 1992/H.R. 3112 prohibits the bail-out of a
jurisdiction If, during the preceding 10 years, a consent decreeI\settlement or
agreement was entered Into resulting in the abandonment of a voting practice
challenged as discriminatory. A consent decree, settlement, or agreement
abandoning a voting practice challenged as discriminatory is generally considered
to constitute an admission that the challenged practice was, in fact, unlawful
and discriminatory. See e.g., United States v. Columbus Separate School
District, 558 F. 2d 228, 230 n. 8 (th Cir. 1977), cert. denied, 434 U.S. 101
(1978). Those jurisdictions which in good faith wish to abandon discriminatory
voting practices are always free to do so.

Plaintiffs in a bail-out suit should not be allowed to go behind a consent decree
to litigate within the bail-out suit whether they entered into such an agreement
because of concerns for litigation expenses and the like and whether the alleged
voting practice was discriminatory and unlawful. This provision rests upon
considerations of economy of judicial time, public policy favoring the
establishment of certainty in legal relations, and the desirability of avoiding the
litigation of separate, complex lawsuits within the bail-out suit. This provision is
not unique to settlements concerning voting rights, but is derived from the
effect usually given to consent decrees by the principle of res judicata.

Many consent decrees involve constitutional challenges to major electoral
practices. If the parties are allowed to go behind the consent decree, the
litigation of this issue alone could cost each party $20,000-$50,000, involve
usually five expert witnesses for defendants-intervenors or the Justice
Department aRd a comparable number for bail-out plaintiffs, months of
discovery, and generally at least one week for trial.

Issue: Why should a jurisdiction be barred from bailing out if a suit pending
against it alleging denials or abridgments of the right to vote on account of race,
color, or language minority status?

Response: The tendency of a lawsuit alleging voting rights violations extablishes
a substantial question that a jurisdiction is not in full compliance with Federal
voting rights laws. When there is reasonable doubt, a jurisdiction should not be
allowed to bail-out. If there is a concern with frivolous lawsuits being filed to
bar bail-Out, the answer is that there are. many provisions in present law which
safeguard against them.
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Under Section (B) of the bail-out criteria, a covered jurisdiction is prevented
from balling out lf,' during the preceeding ten years, a final judgment has been
entered determining that denials or abridgments of the right to vote on account
of race or color, or language minority status have occurred anywhere within the
jurisdiction's territory; a consent decree, settlement, or agreement has been
entered resulting In the abandonment of any voting practice challenged as
discriminatory; or an action is pending alleging such discriminatory denials of the
right to vote.

One of the purposes of the bail-out criteria is to permit covered jurisdictions
with a "clean slate" and a history of compliance with Federal voting rights
guarantees to exempt themselves from coverage of the Voting Rights Act. The
burden of proof is on the covered jurisdiction to prove that it meets these
criteria.

Substantial question is raised that a jurisdiction is not In full compliance when
there is a pending lawsuit alleging voting rights violations. If the lawsuit results
in a final judgment finding voting rights violations, this would bar the ball-out;
and therefore judicial economy requires that the bail-out should not be granted
until, the issues of alleged violations raised in pending lawsuits are resolved.

No jurisdiction should be allowed to exempt itself from the Act's coverage if
there Is any reasonable doubt that it-is not in full compliance with Federal voting
rights laws.

The concern that frivolous lawsuits might be filed to defeat bail-out is not
realistic:. Costs and attorneys fees may be assessed against those who file
'frivolous lawsuits, including the attorneys involved. Rule 56, Fed. R. Civ. P.,
Rule 38, Fed. R. App. P., 42 U.S.C. Sec. 19731(e). In addition, summary
dismissal, summary judgment, and expedited appeals procedures exist to give
additional protection against the abuses of court procedures. Federal Rules of
Civil Procedure, Rules 12, 56.

Issue: Why should covered jurisdictions be required affirmatively to eliminate
voting procedures and methods of election which inhibit or dilute equal access to
the electoral process as a condition of bailing out?

Response: Before a covered jurisdiction is exempted from the requirements of
the Voting Rights Act, It should be required to eliminate all discriminatory
voting procedures and methods of election to ensure that there is no longer any
discrimination or potential for discrimination against minority voters.

The ball-out provisions of S. 1992/H.R. 3112 allow jurisdictions to completely
exempt themselves from the coverage of the Voting Rights Act, including the
pre-clearance requirement. Therefore, it is necessary to ensure that before a
jurisdiction is exempted, it has eliminated any potential for continued

.discrimination and has secured for all its citizens an equal access to the
electoral process. This does not mean that minorities must have been elected in
proportion to their numbers, but only that they have an equal opportunity to
participate in the electoral process on an equal basis with non-minority citizens.

The testimony before the House Subcommittee on Civil and Constitutional
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Rights in hearings this year showed that in covered jurisdictions today, there still
exist voting practices which are racially discriminatory or which have been used
in a discriminatory manner to deny minority voters an equal opportunity to
participate in the electoral process.

These include unduly restrictive voter registration procedures, multi-member
legislative districts, at-large countywide and citywide voting which denies a
substantial minority population an equal opportunity. to participate, majority
vote-runoff requirements, prohibitions on single-shot voting, and others.
Although they are -not necessarily unconstitutional under existing standards,
these voting procedures and methods of election have been cited by the Supreme
Court and lower Federal courts as having a "built-in bias" against minorities
which do no- permit minorities "to enter into the political process in a reliable
and meaningful manner." White v. Regester, 412 U.S. 7.55, 766-67 (1973);
Zimmer v. McKeithen, 495 F.2d 1297 (th Cir. 1973) (en banc). Therefore, if
such procedures are found to be discriminatory in the particular total
circumstances of the applicant, they must be removed.

The provision of the ball-out formula also provides an incentive to covered
jurisdictions to open up their political processes to equal participation by
minorities, end would obviate the need for extensive litigation by minority voters
challenging discriminatory electoral mechanisms in those jurisdictions.

Issue: Why should the assignment of Federal examiners bar bail-out by a covered
jurisdiction?

Response: The assignment of examiners is a good indication of voting rights
abuses at the local level. The significance of Federal examiners was recognized
by the Supreme Court in South Carolina v. Katzenbach. Provision of examiners
was designed to reach official violations that could not be cured simply by
outlawing misused voting rules. The hearing record shows that jurisdictions to
which examiners have been sent are*those where there has been continuing
voting rights violations.

The bill reads:

(C) no Federal examiners under this Act have been assigned to such State
- or political subdivision.

Section 6 of the Voting Rights Act governs the use of Federal examiners and
provides for their appointment whenever (1) authorized by a court in a
proceeding brought by the Attorney General to enforce the guarantees of the
15th Amendment, or (2) in a covered jurisdiction under Sec. 4(b) whenever the
Attorney General certifies that he has received meritorious written complaints
from 20 or more residents of a political subdivision alleging that they have been
denied the right to vote because of their race or (3) when the Attorney General
determines that the appointment of examiners is otherwise necessary to enforce
the 15th Arendemnt.

In determinIng whether to assign examiners, the Attorney General is required to
take into account (1) whether the ratio of nonwhite to white persons registered.
to vote appears to be related to voting rights violations, and (2) whether bona
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fide efforts are being made by the jurisdiction to comply with the Act.
Specifically, the Attorney General considers (1) how long and how consistently
the voter registration office is open, (2) the location of the registration office in
relation to areas where black registration is low, (3) whether there has been
intimidation of or violence against registrants and (4) whether standards are
applied differently to white and black applicants.

In South Carolina v. Katzenbach, 393 U.S. 301 (1966), the Supreme Court
dismissed as unwarranted the claim that the Attorney General is free to* use his
power to appoint federal examiners in an arbitrary fashion, without regard to the
purposes of the Act. The Court said that Sec. 6(b) set adequate standards to
guide the Attorney General and protected against arbitrary use of the
appointment process.

Issue: Why does S. 1992/H.R. 3112 call for evidence of minority participation?

Response: Evidence of minority participation is perhaps the best indicator of
whether Section 5 is still needed. A low minority participation was at the heart
of tfie formula that initially invoked Section 5 coverage. Although it is intended
that this evidence be regarded as significant by the court, there is no specific or
arbitrary "passing" or "failing" level.

The formula for Section 5 coverage is based on the use of a literacy test and a
below 50% voter registration and turnout. While this figure is an overall figure
for all people, as a practical matter it reflected the existence of discrimination
that resulted in low minority participation and wide disparities between the
participation levels of minority voters and other voters.

Therefore, It is appropriate for a jurisdiction seeking to end Section 5 coverage
to show that conditions have changed. Tis is an especially appropriate
requirement since the covered jurisdictions have pointed continually to large
Increases in minority registration, voting, and office-holding as evidence that
they no longer need Section 5 coverage. Indeed, state officials who have
testified were saying as long ago as the 1975 renewal hearings that minority
participation was an appropriate test for bail-out.

Although it is intended that the information presented about minority
participation should be influential in the bail-out case, especially in helping the
court to determine whether discriminatory mechanisms have really been
eliminated and their legacy overcome, there is no hard and fast requirement of a
specific level of minority participation. Rather, this evidence would be weighed
by the court along with other evidence.

Continuing low levels of participation and continuing wide gaps between minority
participation levels and other voters' levels would raise a serious question of
whether the necessary positive steps had not yet been taken or that the
jurisdiction was not yet ready to terminate Section 5 coverage.
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March 9, 1982

Honorable Orrin Hatch
Chairman
Subcommittee on the Constitution
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Senator Hatch:

On the last day of hearings on the Voting Rights Act, Assistant
Attorney General Reynolds made a statement about the issue of
reviewability of non-objections. I am writing this letter in response
to Mr. Reynolds' statement, and I request that this letter be included
in the Hearing Record.

Mr. Reynolds claimed that if non-objections were subject to
Judicial review as suggested by Professor Cochran and others, the burden
on the Department of Justice would be intolerable.

There is no evidence to support that view and Mr. Reynolds'
statement should not be allowed to obscure the great need for an
amendment to S. 1992 which would provide for limited judicial review of
non-objections.

Judicial review of objections is available to covered jurisdictions
(actually they are even better off, because they get a trial de novo),
yet under the law as interpreted in Morris v. Gressette, 432 U.S. 491
(1977), the corresponding right is not availabTTe voters who were
the intended beneficiaries of the Voting Rights Act. I am confident
that you would agree that in simple fahi-ness the right of Judicial
review should be mutual. The right of review for voters is crucial for
several principal reasons:

1. In passing on voting change submissions, the Attorney General
is exercising a quasi-judicial function, as the surrogate for the
district court. Yet, while a decision by the Attorney General hch is
adverse to the jurisdiction may be reviewed all the way up to the
Supreme Court, a decision by the Attorney General which is adverse to
the voter ends there and there is no.way to get a definitive answer . I
am not aware of any comparable function within our government so subject
to ordered principles and yet is unreviewable. In this connection, many
of the questions to be dealt with by the Attorney General in reviewinq
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submissions involve not only findings of fact but complex questions of
law. For example, in several cases, the Attorney General has had to
decide whether under section 5 he is to defer to a court ruling on the
constitutionality of a particular voting change. (See the submissions
of the post-1970 reapportionments of the Mississippi Congressional
districts and the South Carolina Senate.) If the Attorney General had
held that he would not defer to the court ruling (because that ruling
was based on a wholT7different standard) and then objected to the
change in question, the states could have taken the cases to court,
i'fluding the Supreme Court, for review, and a definitive answer would
have been forthcoming while preserving the rights of all concerned.
Indeed, as we know now, thiTwould have been the correct decision.

Unfortunately, the Attorney General at the time held the opposite
way, i.e., that he was obliged to defer to such court rulings upholding
the CoinstitutionaliT-of these reapportionment plans. This was error,
but there was no way to seek review to find out, and the Supreme Court
held that because the sixty-day submission period had Dassed, the legal
question was beyond review by anyone. Morris v. Gressette, 432 U.S. 491
(1977). The specific consequence was that V5ack voters in Mississippi
and South Carolina have been deprived of their rights under the Act for
a decade. That is a bizarre approach for a law that was designed to
help minority voters, and I do not b"eieve it is what Congress intends.

Another example is a question now involved in a number of
submissions, i.e., whether a current submitted redistricting plan should
be compared to--a- 1964 baseline or to the last plan as adopted or to the
last plan as it no.v operates. This question is an important one, which
may have to be finally settled by a court. But the ironic answer is
that it will be settled by a court only if the Attorney General rules
against the submitting jurisdiction; if the Attorney General rules for
he sumitting jurisdiction and against minority voters who oppose IT,
it will never come to a court for review. That is a strange way to make
the law.

2. Under the law as now applied, a covered change is precleared if
the Attorney General fails to object within sixty days--for whatever
reason. If he forgets, or if he is corrupt, or if the submission is
lost behind the radiator, none of those makes any difference: the voters
cannot get the benefit of an objection. Several of these examples have
come to pass. There have been submissions that were simply not answered
within sixty days; there was an instance where a more-information
request (the only thing that can toll the sixty days) sent within sixty
days was mailed to an outdated address--and there is still litigation
over that submission; and, sadly, there have been several instances
where there are strong indications that a decision was based on politics
rather than the-Terits.

Strong indications of politics affecting sect-on 5 decisions have
been Involved in a number of submissions in earlier years. They have
cropped up again in at least two instances last year: the withdrawal of
ITie Jackson, Mississippi annexation objection, and the decision not to
file a brief in McCain v. Lybrand, to enforce a prior section 'i
objection. Newspaper articT contair strong suclqestions of political
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influence, which have gone unanswered by the Justice Department; indeed,
in the McCain case, the Assistant Attorney General refused to identify
the source of the "information" that led to his sudden withdrawal of the
brief--other than to say the source was not in the Justice Department or
the White House. -

3. It is true that Congress did not address the question of
judicial review in 1965, and the Supreme Court in Morris v. Gressette
held the statute does not provide for such review. But the legislat-ve
history of the 1965 Act shows that the reason for Congress' failure to
address the issue was not that Congress wanted to preclude judicial
review of section 5 chi--es, but rather that Congress thought there
would in fact be judicial review. When section 5 was first proposed,
the sole route for preclearance was judicial--by an action for a
declaratory Judgment. The administrative preclearance by the Attorney
General was a method added as a safety valve during the hearings, when
questions were raised about how trivial changes would be precleared. At
that point, the Attorney General method was adopted with the expectation
that it would be solely for trivial changes, and that the significant
changes would be dealt with through court action. In short, it was
presumed that the typical change would be considered by a court, and
only the atypical, trivial change would be dealt with administratively.

Since the administrative method was expected to apply to only a few
changes, and those only the insignificant ones, there was no need to
specify judicial review in those cases; it was expected that any
significant chaiijes would already be subjected to court consideration.
As .e know, of course, most changes--even the complex ones--have gone
through the administrative process. The proposed amendment providing
for judicial review is thus appropriate and necessary to carry out the
overall goals of the Voting Rights Act. (And the goals of the 1970 and
1975 Congresses--neither of which had to address the question because
the Morris case was not decided until 1977, before which it was
geneFally elieved that there was a right of review).

4. Any fears about the rfght of review being unmanageable are more
imaginary than real. First, the provision for a review should limit
such review to cases that involve arbitrary action or errors of law,
thus preventing routine attempts to overturn non-objections based simply
on a voter's disagreement with the way the Attorney General looked at
the facts. Secondly, there should be a-short statute of limitations--
perhaps 180 days. Third, the filing of a review case would not
automatically stop enforcement of the change; the court would use
ordinary equity powers and-thus enter an injunction only when the
likelihood of success was strong.

These standards were generally followed in the years before Morris
v. Gressette, and they caused no disruption. Indeed, during those
years, even when there waq a general assumption that non-objections were
probably reviewable, there were only four cases that I know of: Harper
v. Kleindienst, Perkins v. Kleindienst, Common Cause v. Mitchell, and--
indirictly-_-Eers v. Williams.
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Related to the issue of reviewabilityof non-objections, is the
need for an amendment that would restrict the Attorney General's
authority to withdraw objections. Right now the Attorney General claims
the right to withdraw objections at any time and for any reason, and he
has in fact, in Jackson, Mississippi, withdrawn an objection five years
after its entry. There is simply no excuse for this, becauseitF"Teads-
to uncertainty in the law, and it invites Attorneys General to create
chaos by simply changing all the prior decisions that they happen to
disagree with.

I should note that although the Attorney General currently
maintains a practice of withdrawing objections when he deems it
appropriate, there is nothing in the statute that gives him the
authority to do so. If the Morris v. Gressette case is followed, the
Attorney General presumably loses all his authority after sixty days--
certainly he could not lose it only for one side and not for the
other. I do not see any harm in a limited right to request
reconsideration, as long as it is restricted in the ways outlined below,
but I believe the current practice is too ooen-ended.

Obviously there ought to be room to correct mistakes, or respond to
changed circumstances, but there must be limits if ve are to have a
coherent legal system. An amendment should provide that the Attorney
General may withdraw an objection only upon application made within a
short period after the entry of the objection--say, thirty or sixty
days, and then only upon the offering of new information or a strong
showing that the law or the facts have changed. If the thirty or sixty
day period goes by, the jurisdiction ought either to be remitted to a
declaratory judgment action in the district court or, in limited
appropriate cases, might be permitted to readopt the change arid re-
submit it. In any event, of course, the voters should keep the right to
review any withdrawal of an objection--in line with the right of review
discussed above.

Our experience with section 5 tells us that these proposals for
amendments would insure a greater measure of rationality to the Attorney
General's decisions by affording minority voters a limited right of
judicial review of non-objection decisions, and by regulating closely
the Attorney General's practice of reconsidering objections.

Sincerely,

Armand Derfner

Senator HATCH. With that, let us recess until the next hearing.
[Whereupon, at 5:10 p.m., the subcommittee recessed, to recon-

vene at the call of the Chair.]



VOTING RIGHTS ACT

THURSDAY, FEBRUARY 4, 1982

U.S. SENATE,
SUBCOMMIrFE ON THE CONSTITUTION,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:45 a.m., in room
2228, Dirksen Senate Office Building, Senator Orrin G. Hatch
(chairman of the subcommittee) presiding.

Present: Senators Thurmond, Grassley, and DeConcini.
Staff present: Vinton DeVane Lide, chief counsel, Committee on

the Judiciary; Stephen Markman, chief counsel; William Lucius,
counsel; Peter Ormsby, professional staff member; Claire Greif,
clerk; and Prof. Laurens Walker.
OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR

FROM THE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION

Senator HATCH. Ladies and gentlemen, this marks the fifth day
of hearings by the Subcommittee on the Constitution on the Voting
Rights Act. Again, the major focus of the testimony today will be
on the proposed change in section 2 of the act to substitute a re-
sults test for identifying discrimination in place of the present
intent test.

I believe that I have made my own position clear on this issue
during the first 4 days of these hearings. I must note for the
reco, however, that I am taken to task by one of our distin-
gihed witnesses today for having remarked during the opening
day of hearings that the proposed new language in section 2 "in-
volves one of the most import t constitutional issues ever to come
before this body." According to this witness, I am guilty of "making
a constitutional mountain out of a molehill."

I find this observation intriguing. I find it intriguing because the
section 2 issue-the "constitutional molehill," as it were-has by
itself stood in the way of expeditious extension of the Voting
Rights Act. By itself it has stood in the way of extension of legisla-
tion that witness after witness has described as the most important
civil rights legislation of our time, and I fully agree with this obser-
vation.

I might mention that I find it intriguing, then, that the counsel
for the Leadership Conference on Civil Rights should take me to
task for making a constitutional mountain out of nothing more
than a simple molehill. If that is his view or if that is the view of
his organization, I would hope that we can shortly come to agree-
ment on the Voting Rights Act so that the more fundamental pro-

(845)
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tections of the act are quickly extended, and especially those for
which the act was originally intended.

It is not particularly surprising that I should be in disagreement
on the merits of the section 2 issue with the distinguished counsel
for the leadership conference. What is surprising is that there is
such a fundamental disagreement on the importance of this issue.

I will ask the forbearance of my audience and summarize once
more what the Attorney General and what a number of respected
constitutional authorities and litigators see as the importance of
this issue. I would leave others to characterize it as a "constitution-
al mountain" or a "constitutional molehill."

The issue is important because it speaks directly to the definition
of civil rights and discrimination in this country: Does racial dis-
crimination mean that an individual was treated wrongly because
of or on account of his race, or does it mean that inadequate num-
bers of his race, for whatever reason and by whatever standard,
have been successful in having been elected to office?

The issue is important because it speaks directly to the notion of
representation in a democratic system of government: Are individ-
uals elected to office to represent individual citizens or are they
elected to office to represent ethnic and racial blocs of voters?

The issue is important because it speaks to principles of race re-
lations that I find repugnant. The operative premises of the "re-
sults" test are that only blacks can represent blacks and only
whites can represent whites, and that black political influence can
be maximized by concentrating large numbers of black voters into
single political ghettos.

The issue is important because it speaks to the most fundamen-
tal principles of the rule of law: Is this country going to operate
under clear and certain standards for identifying racial discrimina-
tion, or are we going to institute a test in which discrimination is
defined along the lines-of "you-know it when you see it"?

The issue is important because the most fundamental principles
of self-government are involved. In Mobile, for example, let us not-
lose sight of the fact that a system of government freely chosen by
the voters of that city and never found to have been motivated by
racial prejudice was summarily overthrown by a single Federal
judge because it did not produce the "color coordinated" results de-
sired by some of our social engineers in Washington.

Finally, the issue is important because it places in jeopardy the
system of self-government chosen by two-thirds of the municipal-
ities of this country. The approximately 12,000 communities that
have chosen at-large systems of voting are really in jeopardy. As in
Mobile, the fact that at-large systems of voting were not motivated
by any racial animus would be irrelevant.

I will not go further now. Whether or not this all represents a
constitutional Mount Everest, I do not know. I believe it rather im-
portant, myself, but I am rather comfortable in the notion that we
are debating something more than a constitutional anthill. If that
is the case, however, as I have stated earlier, I would look forward
to an early accommodation among parties on the section 2 debate.

Ladies and gentlemen, I believe that we have an outstanding
series of witnesses this morning and I look forward to their state-

I
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ments, all of which I have already read. We appreciate havJ the
statements in on time.

I might mention that we will limit all witnesses to 10 utes.
The green light means you have 10 minutes; the Y' ow light
means you have 1 minute left; the red light means you should stop
so we can ask some questions and, of course, hopefully be able to
receive even more enlightenment on what I consider to be one of
the most important constitutional issues, certainly the most impor-
tant constitutional issue of this particular Congress.

Senator DeConcini?

OPENING STATEMENT OF HON. DENNIS DeCONCINI, A U.S.
- SENATOR FROM THE STATE OF ARIZONA

Senator DzCoNcINi. Thank you, Mr. Chairman.
Permit me to express my gratitude to you for the manner in

which the previous days' hearings have been conducted. The chair-
man has bent over backwards, in my opinion, to accommodate not
only members of the subcommittee but also other members of the
committee who have a deep interest in this subject matter.

I am told that the first few days of hearings resulted in outstand-
ing testimony being received on all aspects of the Voting Rights
Act from witnesses representing all points of view. This fairness
has characterized all of the chairman's dealings on all matters
before the subcommittee.

I would like to express my regrets at having been unavoidably
absent during the initial days of hearings but hearings out in Phoe-
nix, Ariz., for the Veterans Committee, of which I am a member,
necessitated my absence. I am in the process of reviewing the pre-
vious testimony and look forward to participating in today's hear-
ings and those that remain.

Time is of the essence in processing this bill. Again I applaud the
chairman for his expeditious treatment of the issue, which I under-
stand will conclude the hearings phase in late February on the
date originally scheduled. I wish other subcommittees had such a
good record as to time.

At the outset, let me make it clear that I strongly support exten-
sion of the Voting Rights Act; and I, together with another 62 of
my colleagues, have cosponsored S. 1992. The Voting Rights Act
stands at the heart 6f the great civil rights legislation of the six-
ties. Its results are tangible and momentous.

The Voting Rights Act has provided effective voting rights to all
citizens of this country, whatever their race or color. This act has
successfully implemented the guarantees of the 15th amendment
against any abridgement of voting rights based on race or color. In
all jurisdictions covered by the act, we have seen great increases in
voter registration and participation on election day.

I am heartened that all of the other members of this subcommit-
tee have expressed their support for the general principle embodied
in the Voting Rights Act. It is my understanding that there is little
disagreement about provisions in the act extending the preclear-
ance provision of section 5 of the act, that the preclearance require-
ment ought to be limited to the covered jurisdictions, and that the
various provisions dealing with abolition of the poll tax, the elimi-
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nation of literacy tests and other discriminatory devices, the stric-
tures on residency requirements, the provisions for Federal voting
examiners and marshals, and the prohibition of coercion and fraud
will all be maintained. These are significant steps and I endorse
each and every one of them.

The problem with the bill before us seems to boil down to the
proper interpretation of section 2 and its so-called results test, and
the stringency of the bailout provision. The testimony we have re-
ceived thus far has alleviated many of my concerns about section 2
and extreme interpretations that might be applied to it.

Nevertheless, I intend to carefully review the report and bill to
be sure that proportionality based solely on race will not be a basis
to overturn a freely held election. I believe all witnesses have con-
curred on this point.

I would also like to welcome the distinguished witnesses that are
here today.

Thank you again, Mr. Chairman. I am looking forward to work-
ing with you on this important bill, as we have on other bills in
this committee. Although we are going to have a lot of work before
us, Mr. Chairman, I look forward to working with you. Thank you,
sir.

Senator HATCH. Thank you, Senator DeConcini.
Senator Grassley?
Senator GRASSzY. I have no statement, Mr. Chairman.
Senator HATCH. Then with that we will go to our first witness,

who is the Honorable Senator from California, Senator Sam Haya-
kawa.

We are very happy to have you here, Sam, and we will look for-
ward to hearing your testimony at this time.

STATEMENT OF HON. SAMUEL I. HAYAKAWA, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator HAYAKAWA. Thank you, Mr. Chairman. I am grateful for
the opportunity to share my views on the Voting Rights Act.

Basically, I approve of the Voting Rights Act and I hope it will
be reenacted. It was a very much needed piece of legislation in
1965 and most of its features I approve of thoroughly, but there is
one feature of the act, as amended in 1975, which I cannot support.
Namely, the 1975 amendments included requirements to provide
bilingual election materials to certa minority language groups. It
seems to me the decision to include bilingual requirements was
made without taking into account Federal laws already in effect or
the actual needs of certain ethnic groups.

Mr. Chairman, I have here a communication from the Senate of
the State of California and their Resolution No. 13 on the subject,
dated June 25, 1981, in which the Senate of the State of California
expressed its views on the subject. I would like that put in the
record, please.

Senator HATcH. Without objection, we will put that in the record
at this point.

Senator HAYAKAWA. There is a statement to all California Repre-
sentatives in Congress from Senator Jim Neilsen on the Federal
Voting Rights Act language and minority provisions, a document
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sent by the California Senate, by State Senator Jim Neilsen along
with a number of his colleagues. I would like this included in the
record.

Senator HATCH. Without objection, we will put it in the-record.
Senator HAYAKAWA. On top of that there is a resolution of the

National Federation of Republican Women from California, a reso-
lution which was passed at the convention of September 19, 1981,
which I would also like included in the record.

Senator HATCH. Without objection.
Senator HAYAKAWA. Then from my own correspondence, Mr.

Chairman, I have excerpted letters from California public officials,
from such people as Robert Mitchell, city manager, city of Loma
Linda; Jesse Davis, mayor, city of Buena Park; Mrs. Evelyn Reyn-
olds, city clerk, city of Salinas; Bob Neilson, mayor of the city of
Fountain City; andso on-a large number of public officials who
have expressed their opnons on the bilingual ballot. I would like
to have all these included in the record.

Senator HATCH. Without objection, they will be included.
Senator HAYAKAWA. Several people have already testified before

this committee that the cost is no longer an issue in debate over
the bilingual ballot. I respectfully disagree. The State of California
spent more than $1.2 million in 1980 on bilingual election materi-
als. The expenditure of this money was mandated by the Federal
Government. Local governments cannot weigh the need, for exam-
ple, of rescue squad supplies against the demand for bilingual bal-lots.

In Scotts Bluff County, Nebr., only one person came forward to
request a bilingual ballot. Nevertheless, the county spent more
than $33,000 in 1980 to prepare the materials for primary and gen-
eral elections.

During the House debate on this issue, the secretary of state of
Kansas was quoted as saying, "It appears there is little or no use
for these ballots, as evidenced in the 1980 report. The report stated
that a total of $1,556 was spent on bilinguial materials in two coun-
ties and one ballot was requested."

In my discussions with the registrars in the State of California, it
has been reported that many of those requesting Spanish language
ballots admitted that they are perfectly capable of voting in Eng-
lish.

I am going to abbreviate my remarks to keep 'thin the 10-
minute rule, but I would like the full statement to be included in
the record, Mr. Chairman.

Senator HAwH. Without objection.
Senator HAYAKAWA. GAO representatives have stated that elec-

tion officials and minority group representatives reported that in
some cases the formulas have not identified the minority popula-
tion needing assistance. There is alia sto cong from
Hawaii: Election office. in Hawaii ca that a og ingu
ballots are made available for Chinese, Japanese, and Filipinoulations of that State, these groups are perfectly proficient mi
lish and I would say because of the excellence of the public schools
in Aawaii.

Among the Korean population, however, most do not yet speak
English-they are a more recent set of arrivals-but bilingual bal-
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lots are not required for them under Federal law because they
make up less than 5 percent of the population.

The AO officials went on to say, "The Bureau of Census statis-
tics identify the minority population groups by surname." Now
that does not necessarily mean that the individual with a Spanish
surname or a Japanese surname cannot read, write, and speak
English. Some have been rooted here for generations and know
only English.

In other words, in any effort to determine if Japanese language
ballots are required in my home county, it would be assumed that I
would require a Japanese ballot because my name is Hayakawa
but I -cannot read or speak the language well enough to vote in
that language. I am reminded of a professor of English that I had
at Madison, Wis. whose name was Quintana. He had a Harvard Ph.
D. and he did know Latin, he did know German, he did know
French but to the best of my knowledge he did not know Spanish.
However, he would have been included in the quota of those who
are defied as Spanish speaking because of his Spanish name.

Nowhere in the triggering mechanisms is a person's ability. to
speak and read English addressed. Nowhere does the act require
tat a bilingual ballot be furnished only if the voter cannot use the
English-language, whatever his surname may be. The 50-percent
participation requirement states that less than 50 percent voted,
and that is one of the requirements under the Voting Rights Act,
or that less than 50 percent were registered to vote, but there is no
real attempt to determine the reason that less than 50 percent in a
given election were registered. It was assumed-that the cause was
discrimination, but often the cause was simple indifference to a
lackluster election in which the outcome-was predicted.

During the Senate debate on the 1975 amendments, the Senator
from New Mexico stated that-two counties in his State met the cri-
teria for low registration of voters. However, these counties con-
tained large military installations with personnel claiming resi-
dency in States other than New Mexico and therefore registering
and voting outside the targeted areas.

I have pointed out on other occasions that the bilingual require-
ments of the Voting Rights Act are in conflict with other Federal
mandates. Our naturalization laws specifically require that a
knowledge of spoken and written English be demonstrated to
become an American citizen.

Indeed, I have spoken myself to recently naturalized American
citizens who have complained bitterly that although they studied
for a long time to be able to speak and read and write English,
when they came for their naturalization test they were not tested
for their knowledge of English, and they were quite, quite disap-
pointed. They were so proud of their mastery of English. In other
words, apparently INS does not always test them for this impor-
tant requirement. The requirement for a bilingual ballot actually
contradicts the pertinent provisions of the naturalization law and
implies that the English language requirement is an unnecessary
formality.

Those who disagree with my position as to bilingual ballots are
quick to point out that many of the recipients of the ballots are
third, fourth, and fifth generations of American families. I share
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their dismay that these people are not fully participating in the
rights of American citizens because of language barriers but I truly
cannot see how allowing them to vote in a language other than
English is going to make them full-fledged members of our Ameri-
can society.

There are five of us of Japanese descent in this Congress, three
in the Senate and two in the House. We would not have got here
had we not been able to speak English reasonably well, and if we
had not decided to learn to speak English it would have meant
what it ordinarily means for immigrants who do not learn to speak
English, that we are content to remain outside the mainstream, to
remain in our linguistic ghettos, and not open a branch grocery
store in a downtown area where we ha-d to know the English lan-
guage. We would have opened sushi parlors or sukiyaki joints in
Japan-town and been content to live in that way.

However, we did insist on participate fuly in American life,
which is why we are here, and I believe that voting is part of that
full participation in American life which we expect all our immi-
grants ultimately to share.

Almost half my classmates in high school were children-of Euro-
pean immigrants. In many families the parents spoke English
poorly and Yiddish very, very well. It was considered of the
duty and education of these immigrant children-that is, my class-
mates-to explain to their parents, whenever necessary, measures
at issue in elections. To many of us as children the tasks of inter-
pretation were our introduction to citizenship long before we
reached voting age.

In other words, the task placed upon us as immigrants and chil-dren of immigrants in learning the language and teaching our par-
ents the language was part of that Americanization process which
has made us a great and creative culture, a multiethnic culture
which because of the cultural interaction, has made us perhaps
unique in world history in its creativity and its greatness. I want to
preserve that uniqueness and creativity in our society.

Thank you, Mr. Chairman.
Senator HATCH. Thank you, Senator Hayakawa.
Senator DeConcini, do you have any questions?
Senator DECoNCIN. I have no questions.
Thank you, Senator, for your statement.
Senator HATCH. Senator Grassley, do you have any questions?
Senator GRAssLz. Senator Hayakawa, I know at least for my

art I am not questioning the need for printing ballots in foreign
anguages where there is a clear indication that such a need exists

but would you object to a program ascertaining what percentage of
foreign la e ballots have been requested and mightbe request-
ed, and pritng balot ony for the percentage required to meet a
certain level, in other words, where there was a basic need demon-
strated?

Senator HAYAKAwA. It seems a rather expensive process,-consid-
ering the very, very small number involved. Why is it that they do
not speak English, despite the fact that naturalization laws require
them to speak glish?

Senator G um. That is the basis for your rationale for not
printing bilingual ballots? Therefore, even where there is a re-
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quested need as opposed to a presumed political determination here
in Washington that there is a need where one might in fact not
exist, then even under those circumstances you are opposed.

Senator HAYAKAWA. I am acquainted with Vietnamese families
where they take it on as a first task. Having landed here, their
first task is to learn English. I know that in my own family my
father took the trouble to learn English in high school before he
came here and then tried to teach my mother, with very little suc-
cess. However, he took that on as a major responsibility.

In fact, in most immigrant families I know, including Swedish
and German in Wisconsin, Polish and Russian Jewish in Chicago,
the learning of English was the big, big project that you undertook
-as the first task once you got here. To think in any other terms is a
fairly recent phenomenon.

Any law which reduces the incentive to learn English strength--
ens the language barrier and creates linguistic ghettos, linguistic
islands. I was born and brought up in Canada, and during my
childhood it was a happy thing that the French Canadians and the
English-speaking Canadians got along perfectly well. We tried to
learn each other's language and if it was not possible we did not
make an effort to play with each other.

However, in the intervening years since I came to the United
States, certain elements started to politicize that difference and to
say, "We French are being mistreated by the English-speaking Ca-
nadians." Once you start politicizing language differences, then all
hell breaks loose.

This is exactly what happened between the Flemish-speaking
and the French-speaking in Belgium. It is happening right now be-
tween the speakers of Sinhalese and Tamil in Sri Lanka. There
were 100 years of language riots in India until the laws were
changed between 1957 and 1968 and English and Indian were made
the official languages. Unless something can be done to prevent the
politicizing of language differences, language differences can
always be the source of internal division and split within a culture,
and it is always dangerous.

Senator DECONCINI. Mr. Chairman?
Senator GnRssiu. Do you have something you want to ask?
Senator DECONCINL Yes. Would the Senator yield for a followup

question?
Senator GRASSIu. To him?
Senator DzCoNCim. To him, on the bilingual question.
Senator GRAussi. Oh, yes.
Senator DzCONCINI. From your statement, Senator Hayakawa, it

seems that your objection is to any bilingual ballots. Is that cor-
rect? Do you think it is best not to have any bilingual provisions,
or are there any circumstances in which you think they might be
justified?

Senator HAYAKAWA. I am not thoroughly familiar with the laws
of New Mexico but I think that New Mexico has some special legis-
lation having to do with Spanish, does it not?

Senator DECONCINI. Yes, Arizona.
Senator HAYAKAWA. Arizona does too, or am I thinking of Arizo-

na and not New Mexico?
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Senator DECONCMI. Right. I think perhaps you are thinking of
Arizona.

Senator HAYAKAWA. Perhaps. What are the laws as regards Ari-
zona?

Senator DzCoNCnI. Well, I am just wondering if in the national
Voting Rights Act-if there ought to be some provision, if not as
detailed as in the S. 1992-if there ought to be some provisions for
bilingual. I gather from reviewing your statement that you really
are opposed to bilingual ballots. Is that a misinterpretation of your
statement, Sam?

Senator HAYAKWA. I would say that if in the legislation that
made Arizona a State, the Spanish language was recognized along
with English as a legitimate language of that State, an official lan-
guage of that State, that fact should be grandfathered into the new
legislation.

Senator DECoNCm. Barring that-
Senator HAYMAKWA. Barring that-

-Senator D NCNi. [continuing] If there are not some peculiar
circumstances with admission of a State, do you think it is better
for us not to have bilingual ballots?

Senator HAYAKAWA. I would agree with that, Senator.
Senator DECONCINI. Thank you, Sam. I have no further ques-

tions.
Senator GRASSIzY. Mr. Chairman, I have no further questions.
Senator HATrc. Thank you, Senator Hayikawa. We appreciate

your statement here today.
Senator HAYAKAWA. Thank you, Mr. Chairman.
[The prepared statement of Senator Hayakawa and additional

material follow:]
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PREPARED STATEMENT OF SENATOR S- I, HAYAKAmA

Mr. Chairman,

Thank you for providing me the opportunity to share my views on the

Voting Rights Act, and, more specifically, to discuss the bilingual requirements

of that Act.

The Voting Rights Act of 1965 was a much needed piece of legislation.

It 'as served our country well by removing discriminatory voting laws from

the books. During several days of testimony, the members of this Committee

have heard numerous people speak about the gains made as a result of the Act.

I support the extension of most of the provisions of the Voting Rights Act.

However, the Act was amended in 1975 with language that I cannot support.

The 1975 amendments included requirements to provide bilingual election

materials to certain minority language groups. It seems to me that the

decision to include bilingual requirements was made without taking into

account federal laws already in effect or the actual needs of certain ethnic

groups. In addition, the bilingual requirements have added to the financial

burdens of local governments whose budgets are already stretched to the limit.

I have introduced legislation, S. 53, which will delete those portions

of the Voting Rights Act which require bilingual election materials.

Several people have already testified before this Committee that cost

is no longer an issue in the debate over bilingual bnlots. I respectfully

disagree. The State of California spent more than 1.2 million dollars in

1980 on bilingual election materials. The expenditure of this money has

been mandated by the federal government. Local governments cannot weigh the

need, for example, of rescue squad supplies against the demand for bilingual

ballots. Some jrisdictions are required to make bilingual materials

available, as in the case of Scotts Bluff County, Nebraska, only to have no

one come forward to request a bilingual ballot. That county spent more

than $33,000 in 1980 preparing the materials for the primary and general

elections. Surely that money could have been spent in a way to benefit the'

county residents.

During the House debate on this issue last year, the Secretary of State

of Kansas was quoted as saying, "It appears that there is little or no use
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of these ballots as evidenced by the 1980 report." The report stated that a

total of $1,556 was spent on bilingual materials in two counties, and one

ballot was requested. Only one bilingual ballot was cast.

I have also heard from election officials in voting Jurisdictions within

counties that are covered by the bilingual requirements. In some cases,

while the Jurisdiction is required to make available a bilingual ballot, do

bilingual ballots have ever been requested in that portion of the county.

In my discussions with registrars in the State of California, it has

been reported trat many of those requesting Spanish language ballots admit

that they are capable of voting in English. They believe it is their right

to vote in Spanish. However, the Constitution grants the right to vote - not

the right to vote in the language of your choice.

Early in 1978 the House Subcommittee on Constitutional and Civil Rights

met to hear representatives from the General Accounting Office present an

evaluation of the Voting Rights Act. They stated that a proper evaluation

could not be made because the Act contained no requirements for the collection

of information about impact or cost that would be necessary to complete such

a study.

The GAO representatives did state, however, that election officials and

minority group representatives reported that "in some cases the formulas did

not identify the minority population needing assistanct6."l Election officials

in Hawaii claimed that although bilingual ballots are made available for the

Chinese, Japanese and Filipino populations in that state, these groups are

proficient in English. Many among the Korean population, however, do not yet

speak English, but bilingual ballots are not required for them under federal

law because they make up less than five percent of the population.

The GAO officials went on to say, "The Bureau of Census statistics

identify the minority population groups by surname. And that doesn't necessarily

mean that the individual with a Spanish surname, or a Japanese surname, Chinese

surname, cannot speak, write, read English. Some have been rooted here for

generations and know only English." In other words, in any effort to determine

If Japanese language ballots were required in my home county, it would be
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assumed that I require a Japanese ballot because my name is Hayakawa. But I

cannot speak or read the Japanese language well enough to vote in that language.

Under the amendments to the Voting Rights Act adopted by the 94th Congress,

there are two sets of criteria used to determine whether the use of bilingual

ballots will be-quired. The first set has three parts. The Act will be

imposed (1) when more than five percent of the voting age citizens in a

jurisdiction were members of a language minority group on November 1, 1972;

(2) only English voting materials were provided on that date; and (3) less than

fifty percent of the total voting age population in the jurisdiction voted in

the 1972 Presidential election.

The second set of criteria triggers the Act when more than five percent of-

the citizens of voting age in a given jurisdiction are members of a language

minority group, and the illiteracy rate for that group is higher than the

national illiteracy rate.

These triggering mechanisms appear to be somewhat arbitrary. Whenever

the criteria are metit must be assumed that discrimination has taken place

without considering other factors that may have an effect.

Host importantly, nowhere in the triggering mechanisms is a person's
addressed.

ability to speak or read English/ Nowhere does the Act require that a bilingual

ballot be furnished only if the voter cannot use the English language.

The triggering mechanisms of the 1975 amendments were based on voting

statistics from the 1972 general election. This Presidential race was not one

of the most exciting contests of recent times. The incumbent was expected to

win, and did win by a landslide. While I believe the privilege of voting is

valuable and should be exercised, it is a fact that many do not share my view.

In the non-Presidential election years of 1974 and 1978, less than fifty

percent of our nation's eligible voters exercised their privilege to vote.

Who here is of the opinion that the poor turnout in thore years was due to

discrimination rather than lack of interest? And yet, in 1972 we claim the

problem was discrimination instead of lack of interest in a race that appeared

to be a foregone conclusion.

The fifty percent participation requirement states that less than fifty

percent voted, or that less than fifty percent were registered to vote. But
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there was no real attempt to determine :,e reason that less than fifty percent

were registered; it was assumed that the cause was discrimination. During the

Senate debate on the 1975 amendments the Senator from New Mexico stated that

two counties in his state met the criteria for low registration of voters.

However, these counties contained large military installations with personnel

claiming residency in states other than New Mexico, and, therefore, would be

registering and voting outside the targeted counties. Those people, however,

would be counted by the Census Bureau as residents of the voting jurisdiction.

How many other juzisdictions covered by this Act have similar situations?

, Another portion of this set of criteria states that bilingual ballots

have not been provided in the past. In other words, the county that recognized

that a second language did not have the same level of use as English, regardless

of the heritage of large segments of the population, is presumed to be

practicing discrimination. That makes as much sense as the assumption that

I require a ballot printed in Japanese.

The triggering mechanism which says that the illiteracy rate of the

minority language groups must be greater than the national illiteracy rate is

also in need of scrutiny. The Voting Rightk Act states that a person who fails

to complete the fifth grade is illiterate. However, the Act makes no distinction

between literacy in English or in another language. If the voter is thought

to be illiterate in English, does that mean he is proficient in another

language?

I am aware that some of the people who request bilingual ballots come

from families that have lived in the United States for several generations.

-They may have lived in areas where their educational opportunities were

improperly limited,-and as a result their command of English is minimal.

These same people, however, have not had formal education in Spanish, or any

other language. Simply providing a bilingual ballot cannot make up for the

years educational opportunities were withheld.

I have pointed out on other occasions that the bilingual requirements

are in conflict with other federal mandates. Our naturalization laws

specifically require that a knowledge of spoken and written English be

demonstrated to become an American citizen. The requirement for a bilingual

93-758 0 - 83 -- 55
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ballot actually contradicts the pertinent provisions of the naturalization

law and implies that the English language requirement is an unnecessary

formality.

It is stated in our bilingual education program that English must be one

of the languages used in bilingual schools. The bilingual education program

provides an opportunity for minority language students to become proficient In

the use of English.

Those who disagree with my position on bilingual ballots are quick to

point out that many of the recipients of the ballots are third, fourth, aed

fifth generations of American families. I share their dismay that these people

have not fully participated in the rights of American citizens because of

language barriers. But I truly cannot see how al-lowing them to vote in a language

other than English is going to make them full-fledged members of our American

society.

Let us suppose, for instance, a Spanish speaking citizen wants to vote

for a Presidential candidate or one of the various state propositions being

offered. While he many have a ballot printed in Spanish, it will not help

illuminate the differences between the candidates; it will not enlighten him

on the effect the proposition will have on his life. Votew-information

pamphlets which are supposed to explain the issues in question are often so

bureaucratically written that they are incomprehensible in any language!

Those who do not understand English are totally dependent on information

received from foreign language television programs and newspapers. They are

excluded from the broader perspective obtained from English newspapers.

They cannot even listen to an English speaking candidate present his own views.

Almost half my classmates in high school were children of European

immigrants. In many families the parents spoke English poorly. It was

considered part of the duty and education of these immigrant children to explain

to their parents, whenever necessary, measures at issue in elections. To many

of us these tasks of interpretation were our introduction to citizenship long

before we reached voting age.

These families understood the importance of sharing the language of

the country they had adopted. However, with the use of bilingual ballots

today, there is less need to understand the new language. Should we encourage
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in this way the growth of minority language connunities? Communities which

will remain outside the mainstream of American life because of the language

barrier?

Our country's greatness is directly related to our unique ability to merge

a multitude of foreign-coultures into one. The key to this ability is the

acceptance of a common language that allows each new culture group to communicate

and share ideas with those of us already here, while at the same time

retaining pride in its original culture. We cannot as a nation afford to

ignore the value of the American melting pot.

I firmly believe that all U.S. citizens, regardless of their heritage,

need to learn to use English well enough to vote in this English speaking

country. I ask my colleagues on this Committee to report to the Senate a bill

which no longer contains a requirement for bilingual election materials. Any

law which reduces the incentive to learn English strengthens the language

barrier. It is time we worked to weaken that barrier.



860

National Ieration
t.,6.1.. of ReUb~ ican bMen 310 First Str"SE.. Wangton. D.C. (202)4844670

MRS. BETTY RENOEL. PRESIDENT .,

RESOLUTION ON 2l-LINGUAL BALLYOS

Whereas, The Voting Rights Act of 1965 was amended in 1975 to
require bi-lingual voting materials, and wan passed with little public
knowledge -

Whroas, The Voting Rights Act provides for the printing of ballots
and other election materials in a second language when certain conditions
of the Act are mets

Whereas, Our naturalization laws require itmigrants to be able to
speak, road, write, and understand simple English with an exception only
for those migrants over a certain ages .--

Whereas, There is no provision for checking citizenship of non-English
speaking persons registering to vote;

Whereas, Many of our forefathers were migrants to the United States
and as such, had to learn English in order to be naturalized;

whereas, Bi-lingual ballots might be well-intentioned, failure to
learn the English language retards full citizenship and opportunities for
our minorities, and creates subcultures within Americal

Whereas, The printing of bi-lingual ballots nationally for the 1978
elections cost some $3,000,000 and up to $957.00 per ballot request in
one area alone, and affected over 500 governmental jurisdictions in 29
states (Alaska, Arizona, California, Colorado, Connefticut, Florida, Hawaii,
Idaho, Kansas, Louisiana, Maine, Michigan, Minnesota, kississippi, Montana,
Nebraska, Nevada, New York, North Carolina, North Dakota, Oklahoma, Oregon,
South Dakota, Texas, Utah, Virginia, Washington, Wisconsin and Wyoming)! and

Whereas, We believe that the present bi-lingual provisions of the
Voting Rights Act is in direct conflict with an older, more established
Act and custom which was implemented to insure orderly assimilation of
immigrants into our work force and culture,

Resolved, That the National Federation of Republican Women urges
support of Senator Hayakawa's Senate Bill 53 and Congressman Bafalils' House
Bill 1407 which would repeal the b--lingual ballot provisions of the voting
Rights.act as amended in 1975.

Further resolved, That copies of this resolution be sent to all
Congressmen, Senators and Governors of affected states.

Passed aV WM convention, September 19, 1981
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Remarks from California city and county officials regarding
bilingual election materials:

I am also concerned with the large waste incurred in each election. Not
only am I city manager but my duties include that of city clerk. I am
responFible for overseeing local elections. I have seen a tremendous
bui: of poper wa~tcd to provide Spanish language ballots, voting

Instruction a- other dncunrcnts in that language. By providing this

material in Spanish, are we not discriminating against those who speak
neither Engl'&sh nor Spanish? Further, I have yet to see an election
were more than a few individuals utilize the Spanish language ballot.
Now ere do I know where it has been utilized by more than one per cent
of the voters. In Loma Linda the need for a Spanish ballot is a
rarity. This requirement of these foreign language ballots is an
additional burden on the taxpayers and is one that we need not continue.

Robert R. Mitchell
City Manager
City of Loma Linda

We believe that all ethnic groups should be encouraged to preserve and retain
their customs and languages. However, since people must at least understand
basic English in order to become an American citizen, It would seem reasonable
that any government business should be conducted In only one language - English.
the-bilingual voting assistance requirements are extremely costly and completely
wasteful. Our City has a sizable Spanish population and many of the Spanish
people themselves have been affronted by the bilingual requirements which include
registration and voting materials to-be printed In both English and Spanish and
a Spanish-speaking election worker at each pol~lng place. In these days of trying
to cut back government costs, it is both foolish and unwise to spend millions of
dollars of tax money for the comparative few who have some difficulty with the

_English language.

Jesse M. Davis
Mayor
City of Buena Park

As a City Clerk in a County that has more than 5% non-
English-speaking citizens, I am very familiar with the
bilingual requirements o$ the 1975 Tunney Amendment to
the Voting Ripbts Act. I am more fortunate than some
Clerks since there is a certified Spanish translator
in the office of the Count), Registrar of Voters and
they charge us a minimum rate for such services. I
do, of course, have to pay extra for the printing of
sample and official ballots in both English and Spanish
and for publications in a Spanish-language newspaper,
as well as in the designated English newspaper. Some
of the election officials who work at the polling
places tell me they have never been asked for a ballot
printed in. Spanish. A a time when Prop. 13'has cut
the funds available to cities and counties, there
certainly are areas where money could be better spent.
than on bilingual ballots.
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Further, these bilingual requirements discriminate
against other minorities who have not yet reached the
5% criteria.

Mrs. Evelyn Reynolds
City Clerk
City of Salinas

The City Council has long felt
that the mandated translation of election materials, as
one example, has been a needless expense borne by the
taxpayers. I have been advised by the City Clerk that
although all election materials have been translated
into Spanish for the last four Municipal Elections, there
has never been a request received for this literature.
Additionally, the Clerk has advised me that when registering
citizens to vote, that any coments made are generally
negative when the citizens are asked, *do you prefer your
election materials in English or Spanish.'

Bob Nielsen
Mayor
City of Fountain Valley

Kanhattan Beach is & City of some 19,000 registered voters with less
than 2% requesting Spanish lUnguage materials or assistance. And, in
actual fact, we have never had a single voter in our General Municipal
elections request Spanish translations of election materials. During
this time of severe budgetary constraints we have found meeting regula-
tions concerning bilingual election materials increases our costs by
30%. As can be seen, relief from the bilingual requirement would en-
able us to use our dwindling resources to positively serve our citizens
rather than to simply pour needed funds down the drain.

Russell F. Lesser
Mayor
City of Manhattan Beach

In view of the public demand to cut governmental expenses it seems Inappropriate
to me to require the extra expenditures necessitated by preparing election material
In languages other than English. to say nothing of the educational requirements nowImposed on our school systems. In our last municipal election, although we did have
available translations of the ballot material in Spanish, as required by law, we didnot receive a single request for the Information. This Increased our election costs
only a small amount but multiplied over a period of years or between the hundreds
of municipalities, this is a substantial amount of money.

Fred M. Hann
Mayor
City of Lancaster

I feel that it is demeaning t6 assume that our
new citizens are unable to learn the language
of our country, not to mention the cost of the
additional printing-and the possible misinter-
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pretation involved with respect to ballots and
election materials.

Eunice N. Sato
Mayor
City of Long Beach

All levels of
government spend considerable amounts of money to produce election
materials and publications in languages other than English. During
our last municipal election we paid for certified translations of
election materials that were available upon request. Despite the
fact that 20% of our community is of Hispanic origin, not one
request for this material was received.

Richard Acton
Mayor
City of Placentia

Having to print the
various documents in more than one language is certainly a terrific expense
on the taxpayers.

Harold T. Jones
Mayor
City of Rancho Mirage

The Voting Rights Act which requited all jurisdictions with
a 52 minority to print election materials in English and
other languages has proven to be a costly requirement and
one which-the City has had no requests for despite its
availability.

Louis W. Merritt
Mayor
City of Temple City

I agree that attempts to accommodate other languages on
election baLlots and other government materials is a waste
of the taxpayers' dollars and* ultimately, a disservice to

the non-English speaking public.

Charles E. Gilb
Mayor
City of Arcadia

Fr mw years now, we have moved to far in acouudating the short rang.
cnvenience of mw immigrants to the detrimet of the long range w1l ceing of
thoes se now immigrants and the nation at lage. 7tW mandatory duplication of
ballots, voting materials, contracts, notice a4 other materials is an
unnecessary expense in these times of budgetary restraint. But even wors Is the
perpetuation of a language barrier for the now immigrant. h would have thought
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that this conc essicr, for language duplication would have proliferated to N many
Asian and other languages.

James B. Sharp
Mayor
City of Tustin

Since United States citizenship is required in order to register to vote
in all local and state elections and knowledge of the English language is
neceEsary to take the examination for United States citizenship, It is
inconsistent to require ballots and election materials to be printed in
other languages.

Evar P. Peterson
Mayor Pro Tem
City of Westminster

The Council
asked that I convey to you its enthusiastic support
of the referenced legislation you have introduced to
r-epeal the sections of the Voting Rights Act which
require the use of bilingual election materials. The
points of your argument for repeal are well taken and
are shared by the members of this Council.

As a City which has expended a great deal of funds
to comply with the provisions of this act with virtually
no one availing themselves of the bilingual material
offered, we certainly endorse and support the subject
legislation you have introduced.

Alice M. Reimche
City Clerk
City of Lodi

The costs of printing ballots and other related material in more
than one language are tremendous and create an undue hardship on local

-vernments.

The demand for bilingual election mterial has been so insignificant
that a repeal of the 1975 amendments to the 1965 Voting Rights Act is
appropriate.

Bertha Moseley
Chairman, Board of Supervisors
Butte County

The costs of printing ballots and other related material in more than one
language are tremendous and create an undue hardship on local governments.

George A. Edwards
Chairman, Board of Supervisors
Glenn County
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TO0: ALL CALIFORNIA REPRESENTATIVES IN CONGRESS

FROM: SENATOR JIM NIELSEN

RE: FEDERAL VOTING RIGHTS ACT LANGUAGE MINORITY PROVISIONS

Enclosed is a copy of my Senate Resolution 13. This measure
asks President Reagan and Congress to repeal the federal andateSof multilingual ballots. The resolution passed thb full Senate by
a 17 to 9 vote.

Throughout California this incredibly costly mechanism has
been counter to our intent to assimilate all citizens into our
mainstream society. Our people do not want to be fragmented or
labeled by ethnic, religious nor economic groups.

The problem is more than one of semantics. In one recent
election only 1,200 ballots were requested, yet the total cost for
such specialized ballots warn nearly $2 million.

More than the coat factor, there are many non-English speaking
citizens. By providing bilingual ballots we are telling them that
they can fully participate in the political process without over-
coming the language barrier.

Ballots may be printed in a different language, such as Spanish,
but this will not help illuminate the differences between the
candidates. The non-English speaking voter is excluded from the
broader perspectives obtained from English-language newspapers,
magazines, radio and television programs. While the bilingual 'ballot
systems allows a non-English speaking citizen to more easily cast
a vote, they remain limited in obtaining the wide range of information
necessary to cast a totally informed vote.

This is an inappropriate expenditure at this time of fiscal
restraint and limited monies. By outlawing mandatory bilingual ballots,
voters will be encouraged to become more proficient in English,
taxpayer montes will not be unnecessarfl- en1'isAj we will cosfplywith the growing demand for a reduction of governmental interference
in our everyday lives. -

I am emphatic in my belief that my measure would actually help
non-English speaking voters. Bilingual ballots have polarized our
citizens and have caused a second-class group of voters.

Before a person can vote, one must be a citizen; and beforebecoming a citizen, one must learn English. Therefore, to say a
~person is a non-English speaking voter is~a contradiction of terms.

I feel my resolution will add momentum to a movement already
happening. Our country's greatness is directly related to our
unique ability to merge a multitude of foreign cultures into one.The key. to this success has been the commonalty of one language,
English, and the bilingual ballot concept is counterproductive to
this process.

I urge your support.
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, SENATE. CALIFORNIA LECISLAMt 981. REGULAR SESSION

Senate Resolution No. 13

Introduced by Senators Nielsen, Beverly, Craven, Davis, Man
Garcia, Johnson, Richardson, Russell, Schmitz, and Speraw

Relative to the Federal Voting Rights Act

WHEREAS, English is the official language of the -United States;
and

WHEREAS, The process of naturalization undergone by
applicants for United States citizenship requires the ability to read,
write, and speak English; and

WHEREAS, The Federal Voting Rights Act presumes a certain
level of proficiency in the English language on the part of all voters;
and

WHEREAS, The providing of non-English election materials to
specified language minorities may hinder, rather than facilitate, the
full integration of those minorities into the American mainstream;
and "

WHEREAS, The providing of non-English election materials to
specified language minorities represents an unnecessary' and
wasteful taxpayer expense; and

WHEREAS, The providing of non-English election materials to
specified language minorities may inflame prejudice against those
minorities and promote a negative reaction to other, more valid
minority programs; and

WHEREAS, The federal government has neither provided the
guidance nor the funding necessary to carry out the language
minority provisions of the Federal Voting Rights Act; now, therefore,
be it

Resolved by the Senate of the State of Clifornia, That the
Members respectfully memorialize the Congress of the United States
to repeal the language minority provisions of the Federal Voting
Rights Act; and be it further

Resolved, That the Secretary of the Senate transmit copies of this
resolution to the President and Vice President of the United States,
to the Speaker of the House of Representatives, and to each Senator
and Representative from California in the Congress of the Lnited
States.

Senate Resolution No. 13 read and adopted by the Senate June 25,
1981.

Attest: O1I&I-JV 'r1<.
)P tary of the Senate
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Senator HATCH. Our next witness will be the distinguished Gov-
ernor of the State of Texas, Governor William Clements.

Governor Clements, we are really delighted to have you here.
You are an old friend and we appreciate your taking the time from
what we know is a very busy schedule there to come up and testify

Wile you are taking your seat, perhaps I could read into the
record a letter from the U.S. Department of Justice, Civil Rights
Division, the Office of the Assistant Attorney General of the
United States, William Bradford Reynolds, dated February 3, 1982:

Dear Senator Hatch:
This is responsive to the telephonic request of Mr. Steve Markman of your staff.-

inviting me to respond to allegations made by Mr. Joaquin Avila, associate counsel
of MALDEF, that I have refused to meet with that organization to discuss pending
submissions under section 5 of the Voting Rights Act. According to press accounts,
Mr. Avila testified generally that the administration is insensitive to Hispanics and
specifically that I had declined to meet with him last week to discuss a pending de-
cision.

In my opinion he is wrong on both counts. The Civil Rights Division reviews about
6,000 changes under section 5 of the Voting Rights Act annually. Because of the
1980 census, the past few months have brought the largest volume of redistricting
ever processed in the Division. Although our resources are literally stretched to the
breaking point, I believe the procedures which have been developed over the last
several years, and which I have not changed at all, assure that this important re-
sponsibility is carried out fairly and with full opportunity for the views of all affect-
ed citizens and organizations to receive consideration.

Interested groups such as MALDEF receive a weekly notice of every submission
and frequently forward written and oral comments to the officials conducting our
reviews. Upon request, sfaff members routinely meet with such groups to discuss
their concerns. Mr. Avila himself is a regular participant at such meetings.

The analysis done by our Voting Section invariably includes a summary of such
views, and in making my decision I carefully review the analysis. On occasion, when
my review indicates it would be helpful, I schedule meetings with one or more inter-
ested parties. Obviously, given the volume of submissions and my other responsibil-
ities, it is impossible for me to meet with every organizational representative that
wishes to make a special case. Instead, I have continued a system that guarantees a
full opportunity to comment.

For example, in the last week, the verTy period in which Mr. Avila apparently felt
slighted, I reviewed and entered objections to the leislative tricting in the
Texas House and Senate, and a congressional redistricting in that State. In each in-
stance, comments provided by MAILEF were among the considerations that led to
the objection.

Indeed, of all the organizations participating in our section 5 review program,
MALDEF is by far the most active. Vr. Avila and his associates are in regular, vir-
tually daily contact, with us. Under these circumstances, if the press accounts are
accurate, I am astonished that Mr. Avila would advise the Judiciary Committee that
we have been unresponsive to his group's interests, based on my unavoidable inabil-
ity to meet with him on a particular pending matter.

With regard to the general charge that this administration is insensitive to His-e much of the foregoing discussion is also relevant and instructive. We careful-
ly review each submitted voting change to determine if it has a proscribed discrimi-
natory purpose or effect, applying the legal .standards enunciated by the courts re-
gardless of the nature of the minority group evolved.

As for our general interest in MALDEF's-views, in point of fact I have met with
representatives of MALDEF on two separate occasions during our consideration of
possible extension of the Voting Rights Act. In view of Mr. Avila's concerns and be-
cause he represents a major civil rights organization I will attempt to schedule a
meeting with him at a mutually agreeable time. On that occasion I will outline the
above principles and reassure him of our continuing interest in his organization's
views.

I thought that was an appropriate letter to read into the record
at this point. I might mention that I personally called the Attorney
General of the United States, who himself felt that they have been
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responsive on this issue but said that he would certainly inquire
further into the matter. Of course, I think that is part of the
reason for this response.

With regard to Mr. Avila and any.other civil rights groups, I
would be happy to follow up as chairman of this committee to
make sure that you are given the consideration that you are due
by the Civil Rights Division or anybody else in this administration.
I know that there is no intent to deter you from doing your job or
to fail to do their jobs as members of the Civil Rights Division.

Therefore, with that, Governor Clements, welcome again to this
committee. We are delighted to have you here and we will look for-
ward to taking your testimony at this time.'

STATEMENT OF GOV. WILLIAM CLEMENTS OF THE STATE OF
TEXAS

Governor Cuzmzrrs. Thank you, Mr. Chairman.
Chairman Hatch and members of the Subcommittee on the Con-

stitution: It is a privilege to be here today, as extension of the
Voting Rights Act is undoubtedly the most significant civil rights
issue facing Congress.

During my first bid for Governor of the State of Texas in 1978,
on numerous occasions I publicly endorsed and supported the
Voting Rights Act. I am here today to tell you that as Governor,
my support of the act has not waivered. The Voting Rights Act has
been good for Texas.

TEXAS COVERAGE UNDER THE VOTING RIGHTS ACT

There is no doubt that Texas came under the provisions of the
Voting Rights Act in 1975 because of a record of past, often-ystem-
atic di(crimination against minority voting. There is equaly no
doubt that such practices, to a great extent, have been abandoned.
Although Texas' coverage under section 5, the preclearance provi-
sion of the act, remains in full force and effect until 1985, nonethe-
less isolated instances of discrimination remain and I believe that
extension of the Voting Rights Act in Texas will help to eradicate
them.

The requirements of the Voting Rights Act do not for the most
part touch nor do they inconvenience nonminority voters in Texas.
To minority citizens, though, the act is a very real guarantee that
their right to vote will be protected. I feel that this precious protec-
tion and its essential result, the confidence of minority voters in
the election process, must be continued. Under no circumstances
will I support changes resulting in a weakening of the act.

TEXAS' RECORD UNDER THE VOTING RIGHTS ACT

Texas' record under the Voting Rights Act has been exceptional-
ly good. Since 1975 on a nationwide basis Texas has submitted
almost half of all election changes the Justice Department has con-
sidered for preclearance, and we have drawn 6nly one-seventh of
the objections made. Furthermore, only eight-tenths of 1 percent of
our submissions under the Voting Rights Act have drawn objec-
tions, as compared to a 8.7 percent rate of objection for all otherStates. •



869

This record, coupled with changes in State law such as the re-
quired use of bilingual election materials, and the fact that leaders
of minority organizations have stated that minority voter registra-
tion in Texas has increased significantly since 1975, clearly demon-
strate the progress Texas has made in insuring that all minority
citizens are offered the unqualified right to vote.

EFFECT OF THE VOTING RIGHTS ACT IN TEXAS

Let me cite some examples which clearly indicate the positive
effect of the Voting Rights Act in Texas: The Mexican-American
Legal Defense and Educational Fund, a major Hispanic interest
group, has referred to the Voting Rights Act as, and I quote, "The
cornerstone of Hispanic efforts to secure meaningful political
access through the Southwest."

A recent study by the Southwest Voter Registration Education
project showed a 29.5 percent increase in Hispanic voter registra-
tion nationwide between 1976 and 1980. In the Southwest, Hispanic
registration rose 44 percent.

The April 4, 1981, election of Henry G. Cisneros as mayor of San
Antonio made him the first Mexican-American mayor of any major
U.S. city.

A 1980 study by the Texas Advisory Committee to the U.S. Civil
Rights Commission suggested the Voting Rights Act has had a posi-
tive effect in increasing Mexican-American and black representa-
tional proportions. In instances where the Voting Rights Act has
not applied there has been little or no change.

SUPPORT OF MINORITY GROUPS IN TEXAS OF THE VOTING RIGHTS ACT

Finally, on January 22, 1982, I was joined not only by David A.
Dean, Secretary of Sate-who incidentally is here this morning
with me, and in Texas our secretary of state is the chief elections
officer so he has accompanied me here this morning, and I would
like the record so to state-but also by an unprecedented coalition
consisting of the Texas State directors of the League of United
Latin American Citizens, American G.I. Forum, IMAGE, the
NAACP, and the League of Women Voters, for the purpose of col-
lectively and unequivocally endorsing extension of the Voting
Rights Act as it is currently constituted and applied to Texas.

The union of these organizations is unprecedented, and for the
purpose of endorsing an extension of the Voting Rights Act sends a
very clear message to the Congress and to your subcommittee. The
Voting Rights Act has been good for Texas and the act should be
exteded as presently constituted. In fact, Oscar Moran, the Texas
State director of the League of United Latin American citizens, re-
cently stated, and I quote, "The Voting Rights Act has been good
for Texas and LULAC supports a 10-year extension of the act as
presently constituted. When the machine is working, let's not fine-
tune it.'"

BAILOUT PROVISION

I applaud President Reagan's endorsement of a 10-year extension
of the Voting Rights Act. As Governor of Texas, I also applaud his
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position in favor of "reasonable" bailout provisions for States and
other political subdivisions.

However, to qualify my last statement, should there be a reason-
able bailout provision acceptable to the Texas minority organiza-
tions mentioned previously that does not in any way jeopardize the
integrity and intent of the Voting Rights Act; then and only then
will I support the provision. To my knowledge no reasonable bail-
out provision has been offered that is acceptable to all the Texas
parties.

The bailout provisions set forth in H.R. 3112 are so stringent and
cumbersome, it is doubtful that any covered jurisdiction could
become exempt. For example, the proposed House legislation pro-
vides that every jurisdiction in a covered State must be granted
bailout before the State can achieve bailout. It could, therefore,
take only one of Texas' 254 counties to prevent the State from be-
coming exempt or only one out of 1,102 school districts in the State
of Texas to prevent the State from bailing out. Therefore, I cannot
support the bailout provision in H.R. 3112.

BILINGUAL BALLOT PROVISION

I also support President Reagan's endorsement that the bilingual
ballot provision of the current Voting Rights Act be extended so
that it is concurrent with other special provisions of the act. The
use of Spanish in addition to English for registration and voting on
the Texas ballot has afforded full minority participation in Texas'
electoral process, and it must be continued. The bilingual ballot
provision insures full participation by Texas' Hispanic population
in the State's election process.

STION 2 OF THE VOTING RIGHTS ACT
With respect to section 2, I am in favor of extending the act as is.

I wouldagain like to quote Mr. Moran of LULAC: "Let's not mess
up a machine which has worked well in the past." The U.S. Su-
preme Court has ruled that section 2 is no more than a restate-
ment of the 15th amendment of the U.S. Constitution and that
tests to prove that laws are unconstitutional are the same as chal-
lenging the validity of the act under this section. One must satisfy
the same standard as challenging it under the 14th or 15th amend-
ment of the U.S. Constitution.

EXTENSION OF THE VOTING RIGHTS ACT

Extension of the Voting Rights Act as it is presently constituted
for 10 years should be the correct decision for this subcommittee to
reach. If in fact a reasonable bailout provision is offered which
meets the satisfaction of all of the Texas parties and does not
dilute the intent of the act, then I will support such a provision.
Finally, the intent standard for determining discrimination must
be retained.

I will continue full cooperation with Federal authorities. Our
goal over the course of the act's extension period is to reach a point
where all Texans have full confidence that their right to vote is.
fully protected without need for indefinite Federal oversight.
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There is no doubt that if each of us could sit down and draft a
Voting Rights Act, that there would be as many variations as there
are drafts. The message I bring to you from Texas today is that the
current Voting Rights Act has been good for Texas. The groups I
mentioned and myself strongly urge your expedited action to
extend the act as is.

Election year is upon us, and minority groups need to be assured
of their continued protection. Let's not procrastinate further and
spend endless time deciding whether the current Voting Rights Act
will be made more liberal or more conservative, more restrictive or
less restrictive. Let the political demagoguery end, and extend the
Voting Rights Act immediately, as is.

Will be _pleased to respond to any questions.
Senator HATCH. Thank you, Governor.
Can you explain to me why the predominant p-,rt of the civil

rights community in the State of Texas-unlike the civil rights
leadership here in the District of Columbia-is supportive of a
straight extension of the Voting Rights Act rather than the House
bill?

Governor CLEMzNT. Without being facetious, Chairman Hatch, I
would have to say that there are many differences between us in
Texas and the community here in Washington, D.C.

Senator HATCH. I have noticed that through the years, yes.
Governor CIZmmrs. Therefore, exactly why our minority groups

in Texas would be satisfied and pleased and want continuance of
the act as is, versus what your group up here is saying, I really
cannot answer that because I would not pretend to have a feel for
any of these kinds of matters outside of Texas. I can speak for
Texas with some authority but I cannot speak for Washington, D.C.
I tried that and it did not work.

Senator HATCH. Well, I think very few of us can, as a matter of
fact. However, I have found that to be an intriguing disparity.

There have been a few civil rights leaders from Texas who dis-
agree with you, but my understanding is that the majority of them
would prefer a simple extension of the act.

Governor CL~mNTs. I do not think there is any question that the
majority feel as I have expressed it. It is unprecedented for these
five organizations to come together and to have a unified front and
unanimously agree with the statement that I have just made.

Senator HATCH. Thank you.
Senator DeConcfi.i?
Senator DECONCINI. Mr. Chairman, Governor Clements, thank

you for your testimony and your out-front support of the extension.
I am advised that the heads of LULAC and MALDEF will be tes-

tifying here and that their statements will wholeheartedly support
the amendments to section 2, as they did in the House, which is a
little bit contrary to the impression that you have left here. The
president and the head of LULAC, I believe, is from Texas. Do you
have any comment?

Governor Cuumwrs. Well, I do.
I think that you have to take into account that in those organiza-

tions they have a national leader who represents, shall I say, per-
haps a national view. The president of the Texas LULAC organiza-
tion is included in my statement, and he joined with these other
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leaders of those organizations representing Texas in his statement.
It is not unusual in Texas, Senator, for those organizations that
represent Texas to differ with their national organizations.

Senator DECoNCNI. Then, Governor, the support by the head of
the Texas LULAC organization is for a straight extension of the
act-

Governor Cumwzin. Exactly, exactly.
Senator DECONCINI [continuing]. And making no distinction be-

tween section 5 or section 2.
Governor CLzmFS. That is exactly right, and the same thing

with the NAACP, and the same way with the G.I. Forum.
Senator DEcCONCIN. Therefore, all of those Texas-
Governor CmzT. You could call them Texas branches of the

national organizations.
Senator DEONCINI [continuing]. Texas branches or organizations

differ from what the testimony has been or will be as to their na-
tional

Governor CLEMEmTS. That is right. It reminds me somewhat of
various Congressmen who differ with their own administration at
times, or various Senators who differ with their own administra-
tions.

Senator DECONCINI. Oh, I know all about that. However, what-
you are saying is that Texas branches differ from the national
ones-

Governor CuEmENT. Yes, sir.
Senator DECoNcim [continuing]. Assuming that what I am tell-

ing you is correct about the national leaders.
Governor Cu~mzwr. I do not know anything about the national

position and they have not transmitted their position to me but I
can tell you that I am authorized to speak for the Texas branches
of these organizations.

Senator DECONCINI. That includes section 2, the amendments to
section 2?

Governor CuZmzwm. Yes, sir.
Senator DECONCINI. Thank you, Governor.
Senator GPAmSSLy. Governor, I want to thank you for your testi-

mony as well, and I want to publicly acknowledge that this is the
second time that I have had an opportunity to discuss legislation
pending before the Congress with you. I want to thank you for the

.... hosting of the Immigration Subcommittee in your capital earlier
this year to discuss that overwhelming nation problem as well.

Governor Cu~mEwn. Senator Grassley, we were delighted to have
you in Texas and you are welcome any time.

Senator GRALzy. I do have one question with regard to the bail-
out provisions: There is a debate, at least there was on the floor of
the House of Representatives and I assume there might be in the
Senate, on the question of whether or not States should be allowed
to bail out before all of their political subdivisions have. Do you
have any information or points of view on that specific question
that you would like to give to the committee?

Governor Cjmzwrs. Yes, sir. I touched upon that in my state-
ment. We have 254 counties in Texas and, as I stated, some slight
number over 1,100 independent school districts. It would seem un-
reasonable to me that all of those political subdivisions, whatever
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they might be, would be required to be in compliance before the
State itself in any part could be excluded.

I feel that as those subdivisions in Texas, whatever they might
be-counties, municipalities, school districts, et cetera-that as
those have demonstrated, historically demonstrated compliance,
that they should be allowed to move out from under the regula-
tions.

Now, I do not have a piece of legislation to submit as a draft to
you that this is my idea on that, but that is what I mean by a bail-
out. In discussing this with these minority organizations, in princi-
ple, in concept they too are in basic agreement with that kind of an
approach. However, all of us agree that we would have to look very
carefully at any bailout provision. Certainly one that included all
subdivisions, all political subdivisions of a State being in compli-
ance before any one could be excluded, I would be opposed to that.
I think that is unreasonable.

Senator GRAmSSjy. Thank you.
That is the only question I have, Mr. Chairman.
Senator HATCH. All right.
Governor, as you know, we have had many witnesses who are au-

thorities in this field come in and testify that should section 2 pass
in its present form as enacted by the House with the results test in
it, that it would ultimately lead over a prolonged period of time to
proportionate representation by race, and that it would affect some
12,000 communities across the country. Do you agree or disagree
with that statement?

Governor Cucmzis. I would have to give more thought to that
specific but I would prefer really generally to say that I agree with
the act as it is. I am in support-

Senator HATCH. You are saying that you support the present law,
not the House bill.

Governor CLmEwrs. That is right. I am in support of the intent.
I am a little bit familiar with Attorney General Smith's recent tes-
timony with respect to the intent provision, and I generally agree
with his position.

Senator HATCH. Thank you, Governor. We are happy to have had
you here, and thank you for taking time out from what we know to
be a very busy schedule. You Governors have a lot on your minds
these days.

Governor Crwwm. It is my pleasure. Glad to be here with you.
Senator HATCH. Thank you so much.-
[Additional material submitted by Governor Clements follows:]

93-758 0 - 83 -- 56
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Owra, OF aXNVMR WaJ.TR4 P. CLMM's, JR.
JAkARY 22, 1982

M)R lfDWIA2E RELEASE:

overor WLilim P. Cl simts, Jr., was joined liiy by Seeroary of

StaO David A. Deam; Otc.je Mmarr. Tema State Dire.r.or, MAC; Ed Dctnaldz,

Texas State Chittyn, fferican G, 1, Form Jose Garcia, Texas State

President, ] AGE; A. C. Sutci, Pr(jidait, Texas chapter, HMO; aM

Di- Clark. President, I iiso of Wwen Voters of Tas, for the prUwse..

of collectively and kwquically endor.ing extension of the Voting

Rights Act.

Govertor Clemts in wrlng that bo th. he and each of the orgizations

orctmctan of the YqttnF R to Act as it is pre-ently conSticuted,

stated that, "should there be offered a reasonable "Wl-out" puvision"

acceptAblv to all the Texas parties, -tm I w111 -pport the prvision.

I muwld not support .my dtange or nodificttnon htich jeopardizes the

integrity and intent of tI. Voting Righit Mc."

Governor Cleast.s $rated, "I an extremly pleased and eiotr.V,*e by

Texa' widespread support or extension of rthe At. It has been gobd

for TewuqM Clearly, Texas' covtT'ag by th. Act has relted in ecesqay

chadus in state hirAp toprmte imprrity voter regLtcration and participation

In the electoraL process .nihg with excellent rates of dnority voter

regtstrat , 71"e facts dumtxxr rtre che progress Texas has amde in

en.sLtV: all mirri.ty citize,w are afforded thA .. vuaified risht to

vote
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cover r c1 metet in notin that both he -n auh of tho Manizatiom

SUPOM C mTionSi of Elm I VotLng Pi .m. M. as it is presently catit .aid,

St~CCII thit, "Should there tie Orfcred a rwszowble h.il-Out" provhIton"

acceptable to all the Tomas parties, -then I will Atq4xrc. rtea proviSon.,
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inteo.ry ndu InrenE of the Voting Rfdito M~c."
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Govemor Clwmts rted that, both he and Secretary ean intend to

contlrue full cooperation with fdera1 authorities wich the goal of

reaching a point w4erc aU1 Texans ive full anfLdkm that the right

to vote is fufy prormcaw without need for1' ftnte fvdral oversight.

COMn Clinaits. Conehad by r.oing that he will be in ashirgto.

D.C., n February 4.' 1982, to testify before rj*i U.S. Sen.imic Judiciary

SW=O4M tte* on the C¢wtitucion in support of xtmian of the Vo.ting

i4tits Act.
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Senator HATCH. Our next witness will be the Honorable James
Sensenbrenner from Wisconsin, a Member of the House of Repre-
sentatives.

Jim, we are happy to welcome you to our committee and we will
take your testimony at this time.

Mr. SENSENBRENNER. Thank you.
Senator HATCH. Jim, we have been trying to limit our witnesses

to 10 minutes so we can have more time for questions, if it is all
right with you. The green light means you have 10 minutes; the
yellow light, 1 minute left; and the red light means we would like
to ask some questions. Please go ahead.

STATEMENT OF HON. F. JAMES SENSENBRENNER, JiL, A MEMBER
OF CONGRESS FROM THE STATE OF WISCONSIN

Mr. SENSENBRENNER. Thank you, Mr. Chairman, for allowing me
to testify on the extension of the Voting Rights Act of 1965. I have
prepared written testimony which I would like included in the per-
manent record of these hearings and I will summarize the points
made therein verbally.

Senator HATCH. Without objection, your full testimony will be in-
cluded.

Mr. SENSENBRENNER. During consideration of this legislation in
the House Judiciary Committee, I, along with Congressmen Don
Edwards of California and Hamilton Fish of New York, cospon-
sored the amendment which eventually passed the House.

The Voting Rights Act of 1965 has been the most successful piece
of civil rights legislation ever passed by the Congress. It must
remain on the books beyond next August 6 in a form which effec-
tively prevents voting discrimination from recurring.

During House debate on the extension, two major issues of con-
tention arose: First, whether, the bailout procedures allowing juris-
dictions covered under the section 5 preclearance provisions are
fair; and, second, whether the inclusion of a results test in section 2
of the House-passed bill plowed new legislative fields in the law. In
both cases, what the House passed was fair and necessary to main-
tain the Voting Rights Act as an effective tool to prevent voting
discrimination.

The bailout procedures contained in the House-passed bill are
tough. They ought to be tough. The House Judiciary Committee's
Subcommittee on Civil and Constitutional Rights heard over 100
witnesses in 17 days of hearings. The testimony amply demonstrat-
ed that the ingenuity of the human mind is limitless when it comes
to devising ways to rig election systems to favor certain candidates
or points of view. Gerrymandering, moving polling places, re-regis-
tration and re-identification devices, limited hours for registration,
frequently at inconvenient sites, show that a need remains in many
jurisdictions for the Justice Department to continue preclearing
election laws under section 5. Fortunately, there appears to be
little opposition to that part of the bill.

However, in order for a jurisdiction to bail out from section 5
preclearance, there should be a tough but fair standard to show
that the officials there have purged themselves of all of the notions
about returning to the bad old days. The bailout must be tight
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enough to prevent State and local officials from pointing the finger
at each other for who is at fault for discriminatory laws and proce-
dures, and the court should retain jurisdiction for an extended
period of time to prevent a relapse into the old attitudes. The

Ouse-passed bill meets all of these tests.
I would like to focus my testimony today, however, on why sec-

tion 2 of the House-passed bill-that part which adds a results
test-is essential to maintaining a strong voting rights law.

Section 5 of the law, unlike section 2, applies only to proposed
election law changes in covered jurisdictions after 1965. In other
words, section 2 must be used to strike down discriminatory elec-
tion laws passed in the covered jurisdictions before 1965 as well as
those passed elsewhere up to the present.

If section 2 is gutted, Congress will have given absolution to all
of the sins committed in the covered jurisdictions prior to 1965. In
good conscience, I cannot give such a blank check to each and
every election law passed in those parts of the Nation before Con-
gress enacted the Voting Rights Act. To do so would completely
negate the intent of this most successful law and allow the most
blatantly discrimnatory laws to stand as long as they were passed
before 1965 and as long as no changes in them have been attempt-
ed since.

The key to keeping an effective section 2 is the amendment con-
tained in the House-passed bill which explicitly states that any
practice which results in discrimination is prohibited. Some will
ask why this change is necessary. Simply put, the decision of the
Supreme Court in the case of Mobile v. Bolden, in requiring that
only the intent of the practice be considered, makes a section 2
lawsuit very difficult to prove.

In many instances, particularly when one is considering a law or
practice originally employed prior to 1965 in a jurisdiction now cov-
ered by section 5 preclearance, one would have to subpena the offi-
cials who approved that law from the grave in order to determine
their intent. Mobile challenged a 1911 law in the election of certain
local officials. No one who voted on that law is presently alive to
testify. To use the intent standard and that standard alone would
mean any attempt to strike down that law as discriminatory would
fail before it began. Absolution would be given to that practice. The
intent of the act in protecting the right to vote and to have that
vote mean something wo uld be lost.

Contrary to the allegations of some, section 2 of the House-passed
bill does not accomplish something Congress nver intended to do
when the Voting Rights Act was frst passed in 1965 and renewed
in 1970. During the 1965 hearings, Attorney General Katzenbach
stated that the scope of section 2 was to prohibit discriminatory
procedures. if their purpose or effect was to deny or abridge the
rg ht to vote on the basis of race or color.

1970, Attorney General Mitchell proposed repealing section 5
preclearance in exchange for language allowmg the Attorney Gen-
eral to bring section 2 suits if the practice had the effect of denying
or abridging the right to vote on account of race or color. That
offer was rejected by. the Senate Judiciary Committee and 10 mem-
bers wrote report views that the Attorney General already had
such power.
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Hence, it is clear that a results or effects test was intended by
Congress both in 1965 and in 1970.

Second, the opponents of the section 2 language passed by the
House claim that no legal standard requiring results applied before
the Supreme Court decision in Mobile v. Bolden. That is not true
either, for the Court used a results test in both Whitcomb v.
Chavis, decided in 1971, and White v. Regester, decided in 1973.

Particularly relevant to this issue is the Court's language in
White that the right protected was not a right to proportional rep-
resentation but the right of equal access to the electoral process.

The House was quite clear in emphatically stating in statutory
language that no right of proportional representation was con-
ferred by the amendment to section 2 which this subcommittee is
presently considering. To claim otherwise misreads the plain lan-
guage of the bill. Equally unfounded are allegations that at-large
election systems used in approximately two-thirds of the local juris-
dictions throughout the Nation are illegal.

In order to sustain the proof required in a section 2 suit, if the
House-passed bill becomes law plaintiffs must show that the total-
ity of the system deprived minorities of access to that system. This
is a far different standard than if minorities lose an election fair
and square. Even the House-passed bill's strongest supporters will
state that it is not its intent to decide who will win the election but
just to make sure that the rules apply fairly to all the participants.

Mr. Chairman, this subcommittee has a golden opportunity to
reject the scare tactics of those opposed to an effective Voting
Rights Act by approving section 2 as passed by the House.

Thank you.
Senator HATCH. Thank you, Congressman Sensenbrenner.
Let me ask you this question: According to the 1980 Almanac of

American Politics, the ninth district of Wisconsin, which you repre-
sent, is the State's only predominantly suburban congressional dis-
trict. Is that correct?

Mr. SENSENBRENNER. That is as it stands now. We House Mem-
bers have to worry about reapportionment.

Senator HATCH. I see, but it is true as of today.
Mr. SENSENBRENNER. As of today, yes.
Senator HATCH. The Almanac continues by observing that the

district was created by Democratic State legislators to remove Re-
publican voters from two neighboring districts and concentrate
them in a single district. I think that is correct also, is it not?

Mr. SENSENBRENNER. No, sir, it is not. The present congressional
reapportionment plan that has existed since 1971 was coauthored
by this witness as a member of the Wisconsin Assembly during the
1971 session.

Senator HATCH. Then the Almanac is incorrect on that issue?
Mr. SENSENBRENNER. I believe so.
Senator HATCH. OK. They go on to conclude by noting that this

effort has been so successful that the district has always elected
Republican Congressmen and always, except in 1964, delivered
solid Republican margins in Presidential elections. That is true, is
it not?

Mr. SENSENBRENNER. Since the ninth district was created origi-
nally, the Republican candidate for Congress has been successful,
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although there were close elections in both 1970 and in 1974. In
1970 I believe the margin was 6,000 and in 1974 the margin was
11,000.

Senator HATCH. Let me ask you a fairly straightforward ques-
tion: Does the ninth district of Wisconsin serve to maximize the in-
fluence of Republicans in the Wisconsin congressional delegation?

Mr. SN8ENBRENNER. I assume that any district that elects a Re-
publican Congressman maximizes the influence of Republicans.

Senator HATCH. You currently have 80 percent Republicans in
your district. Do you think that there might be any possibility that
the Republicans might be better off if your district ad somewhat
fewer Republican voters?

Mr. SENSENBRENNER. I certainly would be in favor of fewer Re-
publican voters in the ninth district if we could elect another Re-
publican Congressman but since the Wisconsin Legislature has a
majority of Democrats in both houses, I do not think they are will-
ing to put a member of their own party out of business.

Senator HATCH. I see.
Mr. SENSENBRENNER. I think the same would apply in States like

Utah where both houses have a majority of Republicans, ff I may
be so bold as to say, Mr. Chairman.

Senator HATCH. I am not sure I see the analogy between Con-
gressional districts which have been subject to the apportionment
process, and States.

On page 4 of your statement you say, "It is clear that a results or
effects test was intended by Congress both in 1965 and 1970." Now
are you saying that this results test as articulated in the House bill
is the same as that effects test which you describe in your state-
ment here today?

Mr. SENSENBRENNER. I think that we are splitting hairs in at-
tempting to see a significant difference in a results test or an ef-
fects test. The results test was used to make it crystal clear that
discriminatory practices which result in the exclusion of minorities
from the totality of the electoral process would be illegal under sec-
tion 2 of the House-passed bill.

Senator HATCH. Therefore-if we do not split hairs-they should
basically mean one and the same thing, is that what you are

r. SENSMSRMNm. Well, I would concede that point.
Senator HATCH. You would concede that?
Does the section 2 effects test, then, represent the same standard

as the effects test in section 5?
Mr. SENSENBRENNER. No, it does not.
Senator HATCH. You do not-think so? Well, then, let me ask you

this: How can the statute then use the same word in two places
and yet mean two entirely different things?

Mr. S sENEREN4NER. Not being a judge and not desiring to
ascend to the bench, I really cannot state specifically how the word
would mean two different things either in section 5 or in section 2.

Senator HATCH. However, you are stating that they do indeed
have the different meanings.

Mr. SKNSENBRENNER. Section 5, 1 would point out, Mr. Chairman,
basically sets up an administrative standard which the Justice De-
partment is to employ in reviewing those electoral law changes
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that are required to be submitted under the preclearance proce-
dure. There is no administrative standard established in section 2.
The courts have to interpret a lawsuit based upon the facts.

Most section 2 lawsuits-and there have been very few of them-
have been extremely complicated and the plaintiff's burden of
proof is very difficult, even if an effects or a results test were in-
cluded in the law. I think that one again would have to look at the
totality of the statute or procedure that was under challenge in a
section 2 lawsuit.

Senator HATCH. Assuming then that the procedure is different
between section 5 and section 2, the substantive standard would be
the same. Am I correct in that?

Mr. SENSENBRENNER. Not necessarily. An administrative proce-
dure--

Senator HATCH. I thought that was what you just said.
Mr. SENSENBRENNER. An administrative procedure I think has a

different standard of proof than the standard of proof that is em-
ployed in the courts.

Senator HATCH. Well, the only difference would be really that
one is administered by the Justice Department and the other ad-
ministered otherwise. Is that correct?

Mr. SENSENBRENNER. That is correct.
Senator HATCH. However, the actual substantive method of proof

would be the same in the effects test both under section 5 and
under section 2, getting rid of the procedural problems, and there
certainly is a difference in procedure, I suppose.

Mr. SENSENBRENNER. Well, I do not have the statistics at hand
on the Justice Department's decision being challenged in the Dis-
trict Court for the District of Columbia but I assume that a judicial
standard would be applied. My recollection is that the vast major-
ity of those decisions which have been challenged in the United
States District Court, the Justice Department has prevailed on.

Senator HATCH. Do you think that the courts in applying the sec-
tion 2 test will look to the principles developed in the section 5 ap-
plication to determine how to use section 2?

Mr. SENSENBRENNER. I could not answer that question, not being
a judge.

Senator HATCH. But you are considered an architect of the new
section 2 test. OK. If you are correct in saying that, in your opin-
ion, it would be splitting hairs to say that there is a difference be-
tween the effects test in section 5 and the results test in section 2,
then I think that your answer indicating that both the results and
effects tests are the same-other than the differences procedural-
ly-serves to suggest the confusion over the interpretation of this.
An eminent civil rights lawyer who testified the other day claims
the tests are basically different tests. It would seem to me that ev-
erybody who talks about the effects test lends more evidence to the
existence of a great deal of confusion over what the test really
means.

In your written testimony you state "this Mobile decision was a
radical deviation from previous Supreme Court interpretations of
section 2." Would you give us a citation to any section 2 or voting
rights case where the Supreme Court ever held that intent is not
required under section 2?.
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Mr. SEN5ENBRENNER. The courts have held that section 2 has run
along the same lines as the 14th and 15th amendments to the
United States Constitution.

Senator HATCH. The 15th amendment, in any event.
Mr. SsENBmREN . In White v. Regester, the Court did look to

the totality of the circumstances to determine whether the chal-
lenge system effectively shut out racial minorities from the process.
I would submit that the amendment to section 2 that is proposed in
the House-passed bill simply applies the standard of White v. Re-
gester to section 2 lawsuits that can be brought anywhere in the
Nation, as well as in the covered jurisdictions, for pre-1965 activi-
ties.

Senator HATCH. Well, you are familiar with the fact that Mr.
Justice Stewart said that the White v. Regester case imposed an
intent test.

Mr. SENSENBRENNER. Also, I disagree with Justice Stewart's opin-
ion. 1 think that there is a results factor in there, Mr. Chairman.

Senator HATCH. Let me ask you this: Even assuming you were
right, which of course I do not think you are if you read the Su-
preme Court opinion both in White v. Regester and in the Mobile v.
Bolden case, can White actually be considered a section 2 case?

Mr. SENSEMBRENNER. No. Neither is Bolden.
Senator HATCH. I would disagree. Well, then, White is not a 15th

amendment case either. Isn't that correct?
Mr. SEN ENBRENNER. I am not familiar with exactly what the

nexus of the White case was; I am familiar with what the result is.
Senator HATCH. Yet you are confident that the new section 2

faithfully reflects White. You claim that to prove intent there must
be a "smoking gun." I would like to know what the legal basis is
for that claim, and where is that language in Mobile? Frankly,
where is the "smoking gun" in Lodge v. Buxton, which is a -case
that has been decided through the use of the intent standard since
the Mobile case?

Mr. SENSENDRENER. I do not see how one can determine the
intent of those officials that approved a law or ordinance or prac-
tice which is being challenged as discriminatory, if all of those offi-
cials are dead and one cannot subpena them from the grave to de-
termine precisely what the intent was. In my written testimony I
pointed out that the Mobile law that was under challenge in the
Bolden case was originally passed in 1911. The only way one can
determine intent, I would submit, is to look at exactly what the of-
ficials were doing at the time they did it. It is obvious that there
are no witnesses who would be able to testify to a 1911 practice or
procedure.

Under section 5 preclearance, if there was a change contemplat-
ed since 1965 in the State of Alabama, the Justice Department
would have had a chance to review it. However, since there was no
change, section 5 could not have been utilized and section 2 of the
law would have had to have been the sole way of striking that
down. How do you get at people who are dead to prove intent?

One other point: One of the things that your committee aqd our
committee in the House are struggi over in the revision of the
criminal code, which is an entirely unrelated issue-

Senator HATCH. Right.
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Mr. SENSENBRENNER [continuing]. Is the codification of the var-
ious different forms of intent that are utilized to convict people of
Federal crimes. There is a consensus, I believe, that has developed
both on this side and the other side of the Capitol, that intent is far
too difficult to prove under the present law and there should be
some simplification. This is one of the major arguments in favor of
the criminal code recodification bill.

Senator HATCH. I am not sure that I agree. The issue in the Code
is conforming scienter requirements in the Federal criminal law,
not relaxing them.

My time is up on this first round but let me just mention that
the Arlington Heights case says the following:

Determining whether invidious discriminatory purpose was a motivating factor
demands a sensitive inquiry into such circumstantial and direct evidence as may be
available.

Among the specific considerations that it mentions are:
The historical background of inaction, the sequence of events lea.dir to a deci-

sion, the existence of departures from normal procedures, legislative history, the
impact of a decision upon minority groups, et cetera.

As a former practicing attorney I must disagree that intent is too
difficult to prove. It is proven every day in almost every court in
this land. I agree that we could surely convict more criminals if we
lessened the burden of proving intent from "beyond a reasonable
doubt" but that would hardly be appropriate under the burden of
centuries of case law which states otherwise; especially if we are
convicting individuals who did not have any intent to commit the
crime or who in fact did not commit the crime but were merely
convicted because of a standard that makes it too easy to convict.

Mr. SENSENBRENNER. I recall that the Arlington Heights case did
not involve alleged zoning for alleged voting discrimination but did
involve allied zoning discrimination.

Senator HATCH. Even so, it is still the law. What is the differ-
ence?

Mr. SENSENBRENNER. Yes. It was still the law but the action that
brought rise to that lawsuit I believe was considerably more recent
than 1911.

Senator HATCH. Of course, as you will recall, reference to the
contrary was made in the Mobile case, in approval of the actual
standard that Mobile was adopting. I personally think it is difficult
to argue that Mobile is creating an improvable intent standard,
when in fact you can use circumstantial evidence to prove intent.

Be that as it may, we will go to Senator DeConcini.
Senator DECONCINI. Thank you, Mr. Chairman.
Congressman Sensenbrenner, I have read your statement and

your brief overview here and just want to compliment you for it. I
-think it lays out quite well, at least for this member of the commit-

tee, the deliberation that the House committee and the full mem-
bership on the floor gave to your amendment, I believe it was,
amendg section 2.

Indeed, I am very impressed with your logic and your reasoning
that brought you to the conclusions that you have. It will certainly
have some influence on this Senator. I think it is done in a manner
of real concern regarding the intent question, and because people
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continuously say that this act works, this machine works so why do
anything, I think what you have done here is only fine-tune it and
make it more compatible with some of the cases that have been de-
cided. Therefore, I wholeheartedly thank you for your very detailed
explanation that is very helpful to me, and your background in
coming to the conclusions to which you have come.

Mr. SENSENBRENNER. Senator, I would not like to accept the
credit for the language of the amendment to section 2. With all due
respect, the original suggestion of that amendment was made by
Congressman Hyde during subcommittee consideration on the
House side. Congressman Hyde on June 23 wrote a letter to Chair-
man Edwards of the Subcommittee on Civil and Constitutional
Rights which I would like to submit for inclusion in the record.

Senator HATCH. Without objection, we will- put that in the
record.

[Letters from Congressman Hyde follow:]
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June 23, 1981

Honorable Don Edwards, ChairmanSubcoLRmittee on Civil and
Constitutional Rights

2307 Rayburn Office Building
H ashington, . C. 20515

Dear Don:

I am informed that you wish to have my views on section 2 of the
Voting Rights Act in hand so that witnesses before the Subcommittee this
Wednesday might better be able to address the language in Chairman
Rodino's bill. I trust the following is informative.

First, the Chairman's bill would add new language to section 2 of
the Act, recently interpreted by the Supreme Court in Mobile v. Bolden,

U.S. _(decided April 22, 1980). His bill would strike "to deny or
abridge" from the Act and substitute in its place the phrase "in a manner
which results in a denial or abridgment of" (emphasis mine). Claims to
the contrary notwithstanding, I am very concerned that this proposed langu-
age, never before interpreted by the Court, could cause proportional
representation to be ordered when a showing of block voting and under-
representation can be made. I prefer to retain the Mobile criteria, which
I happen to believe are broader than advertised, rather than risk the un-
known through such open-ended language. At-large voting systems exist all
over this country and, in the words of Justice Stevens in his concurring
opinion in Mobile, their selective condemnation for political purposes
"would entangle the judiciary in a voracious political thicket."

My most recent bill, H.R. 3948, adopts the same section 2 language
contained in its predecessor, H.R. 3473. In it I retain the language now
in the law, as interpreted in Mobile. and add a prospective "effects" test
tracking the language now contained in section 5. Since it is my under-
standing that submissions to the Justice Department, while they are judged
according to their effect, are nevertheless viewed in their totality and
that annexations, for example, which are rationally proposed are not auto-
matically rejected because they might also have a dilutive effect, I have
embraced the section 5 "effects" test for use nationwide through section 2.

Second, I believe Mobile has been maligned somewhat and that the "in-
tent" test it uses is broader than some have asserted. Six justices of the
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Supreme Court upheld Mobile's at-large system of voting for the three posi-
tions of City Commissioner. Five of them, including Justices Burger, Powell,
and Rehnquist, also supported the Court's ruling in White v. Register, 412
U.S. 755 (1973), a decision the dissenters embrace. Contrary to the claims
of Justice Marshall, the plurality never rejects White's conclusion that

"To sustain such claims, (that multimember districts are
- e~ig used invidiously) it is not enough that the racial group
allegedly discriminated against has not had legislative seats
in proportion to its voting potential. The plaintiff's burden
is to produce evidence to support findings that the political
processes leading to nomination and election were nt equally
open to participation by the group in question - that its mem-
bers had less opportunity than did other residents in the dis-
trict to participate in the political processes and to elect
legislators of their choice." (emphasis mine).

It is on the underscored language that the Justices, and I suspect your wit-
nesses this Wednesday, disagree.

Very simply, I agree with the White v. Register standard and I do not
believe that the Court in Mobile de-d-ed otherwise. In fact, the plurality
cites White, saying that it is consistent with the Fourteenth Amendment
principelethat an invidiously discriminatory electoral practice must be traced
to its source. In White the Court went on to say, the Court noted that "in
each (Texas) county"'i; ttional factors, beyond the multimember districts in
question, restricted access to the electoral system by blacks. In Mobile, the
plurality took pains to point out that racially polarized voting is not the
same as a "racially exclusionary primary" as had been used years ago in Ty
v. Adams, 345 U.S. 461, and that the right of blacks to vote in Mobile, Ala-
bama,-ias not been denied or abridged by anyone" and that the Mobile system
was constitutional. The dissenters parted company here; they claimed that
the results were invidious because as Justice Marshall put it,

"The test for unconstitutioral vote dilution, then, looks
only to the discriminatory effects of the combination of an
electoral structure and historical and social factors."

In sum, I agree with the standard of proof articulated in White v.
Register and upheld, in my opinion, in Mobile. I am concerned, though, about
the breadth of interpretation to which theRodino language might be susceptible.
I could, however, agree with the Rodino language, provided an amendment could be
adopted which specifically states that proportional representation is not neces-
sarily required as a result of statistical imbalance and polarized voting.

Sincerely,

HENRY J. HYDE
Member of Congress
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March 1, 1982

Honorable Orrin G. Hatch
ChairmanSubcommittee on the Constitution
Senate Judiciary CommitteeWashington, D.C. 20510

Dear Orrin:

I understand that in his testimony before yourJudiciary Subcommittee on the Constitution on Thursday,

February 5, 1982, my colleague, Congressman F. James
Sensenbrenner, Jr., credited me with the creation of
the "disclaimer" which was added to the House amendment
to Section 2 of H.R. 3112. 1 wish the record to clearly
reflect that I have consistently stated my misgivings
over the "results" test in the original version of
H.R. 3112 and, ever since I first saw it, have indicated
that the "disclaimer" added in full Committee only
heightened my fears.

As proof of this claim, I understand that Mr.
Sensenbrenner introduced a letter solicited from me by
House Subcommittee Chairman Don Edwards, dated June 23,
1981, in which I discussed in general my views on Mobile
v. Bolden, and its relation to White v. Register, Soth
Supreme Court cases which lie aU -the core of the "intent
v. effects" controversy now before your Subcommittee.

In the letter, I argued, as I did before your Sub-
committee on the 28th of January, 1982, that I believe
Mobile to be completely consistent with White v. Register.
Indeed, contrary to testimony on Februaryo2,givenfore
you by Mr. Armand Derfner, Justice White, the author of
the majority opinion in White v. Register, concluded in
Mobile that the:

plurality . . . agrees with the courts
below that maintenance of Mobile's
at-large system for election of city
commissioners violates the Fourteenth
and Fifteenth Amendments only if it
is motivated by racially discriminatory
purpose. (Emphasis mine.)

Justice White's dissent is based not on his disagree-
ment with the test applied by the plurality in Mobile, but
on his disagreement with the inference which theIplurality -
took from the facts; he concluded that the lower courts
"properly" inferred invidious discrimination from the
"totality of (the) facts". According to Justice White
(who should know if anyone does), the test was "intent"
in both Mobile and White v. Register.

After discussing my on-going apprehension about the
use of proportional representation as a remedy for viola-
tions of the amended Section 2, I indicated in the June 23
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letter that I could live with the Rodino language so long
as I was convinced by an amendment that proportional rep-
resentation was not necessarily required "as a result of
statistical imbalance and polarized voting." The language
ultimately incorporated in Section 2 in the form of the
"disclaimer" did not, and does not, adequately respond to
my expressions of concern. Rather, it served to increase
them.

The "disclaimer" was never presented to me in draft
form for examination, never- received my approval, either
directly or indirectly, and, indeed, attracted my criticism
from the moment I saw it in full committee. As I indicated
in-my June 23rd letter, and again in my testimony, I have
always asked for assurance that proportional representa-
tion would not result from violations of Section 2 in the
House bill. The "disclaimer", however well intentioned,
does not adequately respond to my fears. Indeed, it
addresses only what might be necessary to constitute a
violation; the distinction is very important. My concern,
though, was directed at what remedy might be employed by
the reviewing court. The "disclaimer" does not address
that question at all, and it-is the use of proportional
representation as a remedy which has caused concern among
some of the scholars which have testified, either in per-
son or by correspondence, before your Subcommittee. It is
worth noting that in Mobile Justice Blackmun agreed with
Justice White's conclusion that the plurality should have
inferred intent from the facts. He differed, though, and
concurred in the result of the case, because the District
Court had chosen proportional representation as the remedy
to redress the discriminatory practice then in place.

Moreover, the use of the "in and of itself" language leads
one to the conclusion that disproportional representation, with
a mere scintilla more, will be all that is. necessary to demon-
strate a violation of the section as well. Logically, this
"scintilla" of additional evidence could be an inferior school
system which has a disproportionate impact on minorities, a
phenomenon often found in the areas of the country not covered
under Section 5 of the Act, or a history of past racial discrimi-
nation, as is most notably demonstrated in portions of the South.
In short, by pretending to nullify the significance of propor-.
tional representation, it actually emphasizes and invites its
use as a remedy. The better solution, as I suggested in my
testimony, is to codify Washington v. Davis by permitting
intent to be established-by the use of-botH direct and indirect
evidence; thereby clearly eliminating any need for a "smoking
gun.

I have-discussed this matter with Mr. Sensenbrenner on
several occasions; to suggest, as he does now, that I am
responsible for the "disclaimer" language is simply to distort
the facts.

I would appreciate it very much if this letter could be
made a part of the Subcommittee's record following Mr. Sensen-
brenner s testimony.

Sincerely,

Rank g Minority Member
u committee on Civil and
Constitutional Rights

HJH:mjh
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Mr. SENSENBRENNER. The last paragraph of Mr. Hyde's letter
says, "In sum, I agree with the standard of proof articulated in
White v. Regester and upheld, in my opinion, in Mobile. I am con-
cerned, though, about the breadth of interpretation to which the
Rodino language in the original bill might be susceptible. I could,
however, agree with the Rodino language provided an amendment
could be adopted which specifically states that proportional repre-
sentation is not necessarily required as the result of statistical im-
balance and polarized voting."

Therefore, the amendment to H.R. 3112 that I ended up being
the author of was- a suggestion that was made by Congressman
Hyde in his letter to Chairman Edwards on June 23, 1981, and I
believe that Mr. Hyde rather than I should get the credit for that.

Senator DECONCINI. Thank you, Congressman, but I understand
Mr. Hyde now has had a change of heart. I was not here when he
testified. I believe he perhaps will still take credit for the wording
and the suggestion of it but I understand he does not support it.

Senator HATCH. I do not know that he will, Senator. I will just
say this, that Congressman Hyde was, after only 1 day of hearings
on this very important issue in the House, always concerned about
whether section 2 would be construed to lead to proportional repre-
sentation. I think he has become convinced since that time that
there is no way that it can be interpreted to lead to anything but
proportional representation.

Mr. SENSENBRENNER. Mr. Chairman, there was more than 1 day
of hearings on the section 2 amendments--

Senator HATCH. How many days were devoted to the section 2
issue?

Mr. SENSENBRENNER [continuing]. In the Houserbecause the sec-
tion 2 amendments, there was testimony that was interlaced all
throughout our 17 days of hearings and over 100 witnesses.

I do have a transcript of one of the hearings that was held on
Wednesday, June 24, 1981 where Mr. Hyde asked one of the wit-
nesses: "Under any effect test we crank in, I would hope the Court
and the Justice Department could review the totality of the cir-
cumstances in evaluating whether this is in fact a voting rights
abuse. I think we understand each other. Do we agree?" Professor
Walbert said, "One hundred percent," in response to Mr. Hyde's
statement.

Senator HATCH. Of course, I do not know what significance that
statement has, because the totality of the circumstances are going
to be examined in any intent test, and a determination will be
made concerning the circumstantial evidence involved in order to
lead to an inference of intent that will go to the jury. That is
all-

Mr. SENSENBRENNER. Mr. Hyde's testimony specifically talked to
effect or results tests as well, in respect to-

Senator HATCH. I understand that but since then he has come to
the conclusion that it will-lead to proportional representation.

Let me ask you this question: Let's assume for the purpose of dis-
cussion that the section 2 language is enacted, and that it does lead
to proportional representation, and that at-large voting districts
are outlawed. Would you agree with that result?
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Mr. SKNSENBRENNER. No, I do not agree with that at all. If the
totality of the circumstances do show that minorities are shut out
of the electoral process and they do not have a chance to win fair
and square, then it would be outlawed.

Now my reading of the case in Mobile v. Bolden indicates to me
that the result of that case would not necesarily be reversed if sec-
tion 2 of the House-passed bill does become the law. There were in-
dications within that Supreme Court decision that in one election
the black candidates did not even carry the voting districts where
there was an overwhelming black majority, and some allegations
that the candidates were young and inexperienced in another elec-
tion.

Section 2 as passed by the House does not intend to stuff the
ballot box to predetermine a result. It merely opens up the door so
that people can participate and either win or lose fair or square.

Senator HATCH. Senator Grassley?
Senator DECCoNcJnI Mr. Chairman, I have-
Senator HATCH. Oh, I am sorry. I thought you were through.
Senator DCONCINI. No. I yielded to the chairman on one matter.
Senator HATCH. Excuse me. I apologize, Senator.
Senator DECoNCmI. I just want to ask, getting back to Congress-

man Hyde who has testified-as I understand, at least, I have been
told by my staff-not in support of section 2, whether he intro-
duced some legislation originally that had an effects test? Are you
aware of that?

Mr. SENSENBRENNER. Mr. Hyde introduced three or four bills
during House consideration of the Voting Rights Act. Frankly
speaking, they went off in so many different directions that I am
confused and do not know whether he did or he did not.

Senator DECONCINI. However, with reference to your letter that
you read giving him credit, I thank you for reading that. I did not
realize that he was originally the suggester of this language. He
certainly has made it clear now that he has had a change of heart.
I am only delighted, Congressman, that you have stood fast in this
because I think you are one of the most knowledgeable people in
the area that I have heard testify or had an opportunity to read
testimony.

Thank you.
Mr. SENSENBRENNER. Thank you, Senator.
Senator DECONCINI. Thank you, Mr. Chairman.
Senator HATCH. Senator Grassley?
Senator GRASssi. Please look at the last sentence on page 5 of

your testimony, and then I want to read from page 30 of the House
report, the last sentence on page 30. I guess my point is, I consider
that the two sentences do not square. If they are intended to, I
would like to have you explain it or if there is an inconsistency,
then explain that as well.

You say, "Even the House-passed bill's strongest supporters will
state it is not its intent to decide who will win elections but 'just to
make sure that the rules apply fairly to all the participants." Then
on page 30, from the House report, I quote, "It would be illegal for
an at-large election scheme for a particular State or local body to
permit a bloc-voting majority over a substantial period of time con-
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sistently to defeat minority candidates or candidates identified
with the interests of a racial or language minority."

Mr. SENSENBRENNER. I would draw your attention to the two
paragraphs which precede the paragraph from which you read in
the House committee report.

Senator GRALssY. I have also read those, too.
Mr. SBNSENBRENNER. I think that the sentence that you have

read has to be read in the total context of the discussion that the
House Judiciary Committee made relevant to amendments to sec-
tion 2 of the act.

A paragraph and a half above it says, "The proposed amendment
does not create a right of proportional representation. Thus, the
fact that members of a racial or language minority group have not
been elected in numbers equal to the group's proportion of the pop-
ulation does not in itself constitute a violation of the section, al-
though such proof along with other objective factors would be
highly relevant, nor does it create a right of proportional represen-
tation as a remedy."

Then it goes on by saying this is not a new standard, and talks
about various other factors such as single-shot voting, a polarity of
voting groups where people cast their votes along racial lines, and
the like.

Senator GRAsLEY. If the determination from the House commit-
tee statement that I read-the last sentence on page 30-is a deter-
minant, then the remedy could be proportional representation.

Mr. SENSENBRENNER. It does not create a right of proportional
representation. I do not think that reading the plain language in
the statute would lead one to the conclusion, or would lead a court
to the conclusion that a proportional representation remedy was
envisioned by the Congress at all.

One of the reasons why the House Judiciary Committee and
eventually the House as a whole felt that the language had to be in
the statute is a lack of confidence on the part of at least some of us
that Federal judges and their law clerks do not read committee re-
ports and debate in the Congressional Record to properly ascertain.
what congressional intent is.

Because we were so concerned about this particular issue and
this particular result, the House put it in the statute itself, so any-
body would have to be blind in order to miss the fact that a right of
proportional representation was not evisioned by the Congress in
passing the amendment to section 2, should that be enacted.

Senator GRASSLEY. OK. My last point would deal with just a gen-
eral expression of your thinking on the subject, maybe over the last
2 years, and I ask the question because a couple of weeks ago I
read your statement on the House floor debate. I guess-as I recall
serving with you in the House, from the philosophical slot that I
would have put you in-I guess I would have expected a different
point of view on the bailout and on section 2. Have you had a
change of view in the last year or so on the subject?

Mr. SM MsM RNER. The Senator is absolutely correct that I am
not the most civil-righteous individual in the House of Representa-
tives. [Laughter.]

I came into the subcommittee hearings on the Voting Rights Act
extension as a skeptic of either extending section 5 preclearance or
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extending bilingual preclearance and the bilingual ballot provi-
sions.

However, after sitting through the extensive hearings and seeing
the abuses that were attempted to be perpetrated up to the present
time in many of the covered jurisdictions, I, like Congressman
Hyde, reached the conclusion that section 5 has been a successful
law and the bilingual preclearance and ballot provisions also have
been very successful.

The reason that I feel as strongly as I do about section 2 is be-
cause section 5 only applies in certain limited parts of the country,
as we all know, and it only applies to changes that have been pro-
posed since 1965. Without an effective section 2, there would be no
way of catching the abuses that were enacted prior to 1965 in cov-
ered jurisdictions, as well as the abuses that might have happened
in noncovered jurisdictions up until the present time.

The section 2 issue is probably the thorniest issue philoso hically
that one can look at because of various interpretations, and my ef-
forts in the subcommittee and the full committee and on the floor
were to try to make the section 2 issue as crystal clear as possible,
so that the courts could not misconstrue what Congress actually in-
tended.

Senator GRASSLEY. Is it your view on section 2 that it should be
rewritten because the Supreme Court misinterpreted the intent of
the 1965 act, and that that ought to be straightened out now, or
that they interpreted it right but you disagree with the opinion,
and that the effects test ought to be put in now because that is the
only way to make it workable?

Mr. SENSENBRENNER. I believe that they did misinterpret what
the Congress did in 1965 and in 1970. The statement that I have
made from Attorney General Katzenbach when the law was origi-
nally passed, and Attorney General Mitchell's offer that was reject-
ed by the Senate Judiciary Committee at the time of the 1965 ex-
tension, I think very clearly indicate that section 2 intended to
embody an effects or results test. Somehow that point was not
caught by the court when the Mobile v. Bolden case was decided.
Incidentally, that was a plurality decision with all kinds of opin-
ions going off in all different directions, so the Court was not clear
where it was going either.

Senator GRAESLEY. Getting back to a comparison of section 5 and
section 2, section 5 is an extraordinary remedy for covered jurisdic-
tions. We all agree to that. Why, in your judgment, should an ex-
traordinary remedy be applied nationwide as it is going to be ac-
cording to the House bill in section 2?.

Mr. SENSENBRENNER. I believe that the extraordinary remedy is
the fact that an administrative agency of the Federal Government,
in this case the Justice Department, is able to strike down State
laws, local ordinances, and State and local practices on an adminis-
trative basis without having to go to court. It is up to the officials
of the covered jurisdiction to attempt to get those laws or practices
revalidated, and the burden of proof is changed to those people in
doing so.

Section 2, however, is different. The burden of proof there is on
the people who would like to strike down the law as being discrimi-
natory, and there is a tremendously different standard that is-im-
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plied between a law that fails under section 5 and a law that is
challenged under section 2.

Senator GRAssixy. Thank you, Mr. Chairman.
Senator HATCH. Jim, what in your opinion is the results test?

Specifically; what does it mean?
Mr. SENSENBRENNER. The results test is if the result of the proce-

dure that is under challenge so completely shuts out minority
groups from the election process that they do not have a prayer of
bing elected or taking their case to the voters of that particular
area or State and having a chance of winning. I think you have t)
look at the totality of the circumstances in order to sustain a sec-
tion 2 lawsuit.

Senator HATCH. How would you make that determination? Give
me some illustrations of how you might make such a determina-
tion.

Mr. SENSENBRENNER. I would say in the case of Mobile, if there is
no way that a minority person who might be the most qualified
person could be elected to the commission in Mobile, based upon
the way the situation was set up, that would be a case. Second, if
there was a-

Senator HATCH. Let me see if I understand that; you are saying
that if the most qualified person running-

Mr. SmEsRsNBRzNmm. Yes, could not be elected merely because of
the color of his skin.

Second, in the case of a district election where the district bound-
aries were so gerrymandered that a minority person could not be
elected, and we did see some maps from some communities in
Texas during the House subcommittee hearings on that-

Senator HATCH. The Gomillion case is a perfect illustration.
Mr. SEZNSMNEEN . Yes. I would say that would be a case

where the action deprived a minority member from being elected.
Senator HATCH. You should not have trouble proving intent

there. In the kind of a case, such as Gomillion, you were certainly
able to prove intent.

Mr. SCNSENBRMNNER. That depends on when the district bound-
aries were established. If it was done very recently you would not
have any problem proving intent. If it was an oldlaw you would,
simply because people's memories fade, as we know, and because of
the fact that the officials who are responsible for the law, ordi-
nance, or practice may very well be dead.

Senator HATCH. Well, just to help us here, what precisely is the
question the court would ask itself in evaluating the evidence to
arrive at a results test?

Mr. SM SENBwMNm. Is the totality of the system such that a mi-
nority candidate could not be elected?

Senator HATCH. That is precisely one of the questions that is
asked in the intent test. In other words, every time I try to deter-
mine what the specific standard is to identify discrimination under
the so-called results test, I get the same response, that the court
must consider the totality of all the circumstances or that it has to
weigh all the factors. Now that is nice but that is hardly a relevant
response to the question.

Mr.SzNszNBmNm. I do not think so, Mr. Chairman. The court
when it tries a case is the trier of the facts.
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Senator HATCH. Everybody concedes that to be the courts' role
and responsibility. My question involves a lot more than simply
that. It is not some generic, general principle of law that nobody
disagrees with. My question is: How does the court evaluate this
evidence? What is the judicial standard? I do not want, "Well, they
look at the totality of the evidence." I want to know what the pre-
cise judicial standard is.

In intent, under that test the court has to evaluate all the evi-
dence, the totality of the evidence, weigh all the factors before it on
the grounds of whether or not it actually raises an inference of
intent. If it does, it goes to the jury.

Now what is the standard under the effects test? Please, tell me
that, Mr. Sensenbrenner.

Mr. SENSENBPENNER. In Justice Stewart's opinion in Mobile v.
Bolden, he said that a showing of the factors in the Zimmer case
which looked at the totality of the circumstances was a starting
point but was not sufficient to show intent. The Stewart decision
practically required a "smoking gun" to be discovered. It is hard to
fimd any smoke when the gun was fired in 1911. [Laughter.]

Senator HATCH. All that seems to show is that the Zimmer evi-
dence, in and of itself, was not enough. Still, what is the standard
the judge is going to use? Tell me exactly what it is, not just "Let's
look at all the evidence." That is every case. What does the court
ask itself? Just tell me that. Nobody seems to be able to say that.
They say the effects test is a wonderful test, it will work so well, it
will end discrimination, and it will do all these wonderful things
but nobody can tell me, what the court will ask itself in making a
determination using the effects test.

Mr. SENSENBRENNER. Senator, you and I have a very fundamen-
tal disagreement on the amendment to section 2.

Senator HATCH. I must agree that we do.
Mr. SENSENBRENNER. I feel that White v. Regester was one that

was on point as to what the court looks at; that Mobile v. Bolden
ended up diluting the standards that White did establish; and that
is what has brought this issue before us and why we are debating
over this point today.

Senator HATCH. You and I do not disagree on what the court
looks at; we do not have any disagreement there. The question is,
what is the standard by which a court arrives at a conclusion that
the results are discriminatory?

Mr. SENSENBRENNER. Again, you have to look at the results of
the election and the totality of the system.

Senator HATCH. All right.
We thank you for coming in. We appreciate your testimony and

have enjoyed the give and take on this matter. I still do not think
anybody has ever answered that question of what the court asks
itself.

Mr. SENSzNBRENNER. Mr. Chairman, I look forward to our confer-
ence on this subject. [Laughter.]

Senator HATCH. Well, I do, too. It may not be as difficult as you
think. You never know.

Thank you, Jim. It is nice to have you in our committee.
[The prepared statement of Congressman Sensenbrenner follows:]
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PREPARED STATINT OF CONGRESS F. JAMS SENSB ER, JR.

As a member of the House Judiciary Subcommittee on Civil and

Constitutional Rights, I am familiar with the issues surrounding the
Voting Rights Act. When H.R. 3112 was before the House Judiciary Com-

mittee and the House of Representatives, it received my strong support.

In fact, I was the co-author, along with Chairman Don Edwards and

Congressman Hamilton Fish, of the compromise bail-out provision which

ultimately passed the House of Representatives.

My testimony before your Subcommittee will focus primarily on

Section 2. Specifically addressed will be the provisions of H.R 3112

and S. 1995 which attempt to clarify the current law.

Section 2 currently reads as follows:

No voting qualification or prerequisite to voting,
or standard, practice, or procedure shall be imposed
or applied by any state or political subdivision to
deny or abridge the right of any citizen of the
United States to vote on account of race or color
or in contravention the guarantees set forth in
Section 4(f)(2), (minority language provision).

Section-2 has nationwide application and contains no activation pro-

vision comparable to Section 4's requirement of a history of discrim-

ination.

Recently there has been much controversy surrounding whether Section
2 should have an "intent" or "results" requirement. This

debate boiled over in 1980, when the Supreme Court, in the case of

Mobile v. Bolden, held that Section 2 should be considered coextensive

with the 15th Amendment. The Supreme Court went on to hold that "intent"

was required to show discrimination.

While this decision was a radical deviation from previous Supreme

Court interpretations of Section 2, it also ignored the legislative

history surrounding the adoption of Section 2.

Admittedly, the legislative history does contain statements that

Section 2 was patterned after the 15th Amendment. However, there is no

reason to believe that intent was required to prove voting discrimination.

In fact, Attorney General Katzenbach, in response to a question from

Senator Fong on the scope of Section 2 replied, "I had thought of the

word 'procedure' as including any kind of practice. . . if its purpose

or effect was to deny or abridge the right to vote on account of race or

color."

The Supreme Court ackowledged the importance of the Attorney General

in drafting the Voting Rights Act when it stated, "In recognition of the

Attorney General's key role in the formulation of the Act, this Court in

the past has given great deference to his interpretation of it."

(U.S. v. Sheffield 435 U.S. 110 (1977)).

Further evidence that the intent test was not meant to be applied to
voting rights cases was exhibited in 1970, when Attorney General John

Mitchell proposed repealing Section 5 and offered in exchange language

authorizing the Attorney General to challenge any practice, "which has

the purpose or effect-of denying or abridging the right to vote on

account of race or color...." The Joint Views of Ten Members of the
b -
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Judiciary Committee rejected this proposal by stating, "The Attorney

General already has the authority to bring such suits (under Section 2)."

Pre Bolden Cases

The above interpretation of the Voting Rights Act i.e., that an

intent requirement was not needed to establish a violation of Section 2,

was recognized by the Supreme Court until the late nineteen-seventies.

The Court, in making a determination of whether voting discrim-

ination existed, looked at the "totality of the circumstances." In

White v. Regester 412 U.S. 755 (1973), the U.S. Supreme Court held that,

To sustain such claims (that multi-member districts are
unconstitutional) it is not enough that the racial group
allegedly discriminated against has not had legislative
seats in proportion to its voting potential. The plain-
tiff's burden is to produce evidence to support findings
that the political processes leading to nomination and
election were not equally open to participation by the
group in question - that its members had less opportunity
than did other residents in the district to participate
in the political processes and to elect legislators of
its choice.

Thus, the right being protected was a right of equal access to the

election process.

In arriving at its finding, the Supreme Court relied on the earlier
case of Whitcomb v. Chavis 403 U.S. 124 (1970), where the Supreme Court

had earlier looked into the "totality of the circumstances" when it
upheld at-large elections in Indianapolis even though dilution of black
voting strength prevented blacks from electing candidates in proportion

to its share of the electorates. The court took note of discriminatory

purpose, but its analysis focused on whether blacks had less opportunity

than others, ". . . to participate in the political process and to elect

legislators of their choice."

Following the White case, the Fifth Circuit Court of Appeals en banc

decided the case of Zimmer v. McKeithen 485 F.2nd 1297 (1975). In
arriving at the decision that multi-member elections in a Louisiana parish

were discriminatory. The court held,

... when a minority can demonstrate a lack of access
to the process of slating candidates, the unresponsive-
ness of legislators to their particular interests, a
tenuous state policy.., or that the existence of past
discrimination in general precludes participation... a
strong case is made... The fact of dilution is estab-
lished upon proof of the existence of an aggregate of
these factors... however all these factors need not be
proved in order to obtain relief.

Mobile v. Bolden

The above three cases remained controlling until the Supreme Court

decided the case of Mobile v. Bolden 446 U.S. 55 (1980). In Mobile, the
Court inferred Section 2 must be considered coextensively with the 15th

Amendment. The court went on to say, "That (the 15th) Amendment prohibits
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only purposefully discriminatory denial or abridgement by government of

freedom to vote on account of race, color, or previous condition of

servitude."

The plurality then focused its attention on the Equal Protection

Clause of the 14th Amendment. The plurality in citing White and Whitcomb

held that lack of proportional representation is not enough to show

discrimination. A plaintiff is also required to prove this plan was,
"conceived or operated as a purposeful device to further discrimination."

The adoption of the intent requirement is a clear departure from

the earlier "totality of the circumstances" test. This is born out by

Justice Stewart when in Mobile v. Bolden he stated:

Zimmer v. McKeithen ... was quite evidently decided
on the misunderstanding that it was not necessary to
show a discriminatory purpose in order to prove a viola-
tion of the Equal Protection Clause -- that proof of
discriminatory intent is sufficient.

Provisions of H.R 3112 and S. 1995

To clarify Section 2 and the decisions interpreting it, H.R. 3112

and S. 1995 struck the words, "to deny or abridge" and inserted in lieu

thereof, "in a manner which results in a denial or abridgement of." Also

added is the sentence, "The fact that members of a minority group have

not been elected in numbers equal to the group proportions of the popula-

tion shall not, in and of itself, constitute a violation of that section."

This additional language is a return to Congress' intent and the

pre-Bolden understanding which focuses on the results and consequences of

discriminatory voting or electoral practices. Without this language,

discriminatory voting practices would be virtually impossible to prove.

Only the most flagrant violations of Section 2 would be able to be proven,

as a "smoking gun" would be required as evidence.

Apart from not requiring intent, the additional provisions make it

clear that proportionate representation will not result. The legis-

lative language along with the legislative history established in the

House Judiciary Committe and House of Representatives are quite explicit

on the subject.

Conclusion

Finally, I would like to point out that this amendment to Section 2

is a constitutional excercise of Congressional power. Both the 14th

and 15th Amendments allow Congress to pass legislation to enforce the

Voting Rights Act.
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The Supreme Court reaffirmed the principle in South Carolina v.

Katzenbach and Rome, GA v. United States, which was decided the same

day as Mobile v. Bolden. The amended Section 2 is "appropriate legis-

lation" pursuant to Congress' power to enforce the 15th Amendment.

In conclusicn, Mr. Chairman, I would again re-emphasize the

importance of quick action on the Voting Rights Act. It has been the

most successful piece of civil rights legislation ever enacted by the

Congress of the United States. Its passage ended over one hundred years

of Congressional and judicial attempts aimed at protecting the consti-

tutional right to vote. To let it expire would be a discredit to the

principles upon which our republic was founded.

Senator HATCH. Our next witness will be Mr. Freeman Leverett,
a partner in the Georgia law firm of Heard, Leverett & Adams. Mr.
Leverett has served as the assistant attorney general of the State
of Georgia, in which capacity he represented the State in a number
of apportionment and civil rights cases including South Carolina v.
Katzenbach.

I have to admit I am extremely impressed by the thoroughness of
your statement and your testimony. I personally believe it is truly
outstanding piece of testimony.

Let's have order in the chamber.
Mr. Leverett?
STATEMENT OF E. FREEMAN LEVERETT, PARTNER, HEARD,

LEVERETT & ADAMS, ELBERTON, GA.
Mr. LEvER. Thank you, Mr. Chairman and gentlemen of the

committee. I appreciate the opportunity to appear. I have prepared
a summary of my remarks and I would like to file a copy of that,
since I will not cover that in as full detail as it is set forth there.

I would like to direct my remarks mainly to section 2, I should
say the proposed amendment to section 2. Bore I deal with some
of what I consider to be the consequences of this amendment, I
think there are certain basic principles that need to be understood
concerning section 2.

The first is that section 5 imposes a discriminatory impact or
result standard as an initial, threshold matter applicable only at
the beginning of the preclearance by the Attorney General. I am
talking about section 5. Under present law, once this initial burden
or hurdle is overcome, then the validity of the State law is gov-
erned by the traditional 14th amendment discriminatory intentstandard.

Under section 2, however, as it is proposed to be amended, this
would impose a permanent standard which would apply for all
time to come, both laws before and after 1964.

Senator HATCH. Mr. Leverett, I have to leave and Senator Thur-
mond is going to continue the hearing. If you will permit me just to
ask you one question. You have heard the question and answer
with Mr. Sensenbrenner?

Mr. LzEv m. Yes, sir.
Senator HATCH. I asked: What is the standard? What does the

court ask itself under the effects test? Can you define that?
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Mr. LEvERETF. No, sir. I would think, though, from reading the
committee report, that the intention is to impose a discriminatory
impact or effect standard that is no less than the standard in sec-
tion 5, and in fact I think it will be even more stringent because of
the Supreme Court decisions that limited the literal language of
section 5 in the Beer case based upon the peculiar purpose of sec-
tion 5, which background is not applicable to section 2.

Senator HATCH. Maybe that is one of the reasons why I never get
an answer to that question from anybody, and we have the top
legal experts in this particular field on the other side of this issue.
Nobody yet has answered that question very satisfactorily, and I
think one of the reasons they are afraid to answer it is because
they know section 2 must lead inevitably to proportional represen-
tation. Do you agree with that assesment?

Mr. LzVERmE . Yes, sir; there is no doubt about it.
Senator HATCH. Do you see any other result the section 2 change

could have, under the implications of term "result"?
Mr. LEvmrr. No, sir; I think the word "result" is just as strong

as "effect" or "impact" and perhaps even more so.
Senator HATCH. OK. Thank you.
Mr. Lzvmtm-r. The second point I wish to make concerning the

amendment to section 2 is that in my opinion it will go even fur-
ther than the effect language of section 5. In Beer v. United States,
which is the New Orleans case, the Supreme Court held that the
literal language of section 5 was limited, that it would not be given
complete effect according to its terms because it had to be read in
its context, and its context was to prevent changes in laws that
would result in retrogression in the position of minorities in cov-
ered States.

Consequently, in the Beer case the Supreme Court rejected the
contention of the Attorney General and the District Court of the
District of Columbia, which had said that under section 5 the reap-
portionment laws were required to maximize the political power of
minorities. There is no similar basis, however, in section 2 for im-
posing such a limiting construction. Consequently, there is a real
probability in my opinion that section 2 as amended will be con-
strued as requiring the maximization of the political power of mi-
norities in connection with any reapportionment law.

Second, the standard of section 2 as it is proposed to be amended
will constantly change. An intent or purpose standard such as you
have under the 14th amendment substantially remains the same at
any period of time but because you have a result standard or an
effect standard, this changes with the changing facts.

In other words, suppose that a State were to adopt an election
code, say, in 1985 at a time when it had no or very few minority
population. That code would very likely be valid but assume that
b 1995 it had acquired a 35 percent minority population. It is very
likely that that law, although valid when passed, has by the mere
change in time and the change in circumstces become invalid be-
cause of the effect or the result that it produces.

The same type of observation I think should be pointed out with
respect to the present, and that is that a law passed in a given
State may very well be enforceable in parts of the State but unen-
forceable in other parts of the State because of the variable appli-
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cability of a standard that looks to how it affects someone or what
result it produces.

Another basic point I think that needs to be pointed out here is
that while we have used in this debate terms of discriminatory
effect or discriminatory impact, this term really in civil rights ju-
risprudence means disparate im pact. It does not have necessarily
the connotation of something evil or something malicious or mean.
It simply means that in its actual operation it produces an effect
on one group that is different than it produces on another. This
has been borne out in the similar language in title 7 of the 1964
Civil Rights Act.

Now coming to the consequences of the amended section 2, the
first area that I think this will dramatically affect is with respect
to congressional reapportionment and legislative and local district-
ing. As a result of the release of the 1980 census, many States are
now in the process of revising their congressional district lines,
their legislative seats, their legislative districts in State legisla-
tures, and political subdivision elections.

At present these laws are governed by the traditional constitu-
tional standard of discriminatory intent or purpose. That was so
held in Wright v. Rockefeller in 1964 involving New York. Section
2, however, would now apply the new race-conscious impact or
result test to State legislative districting and congressional district-
ing, and in consequence it would mean that all of these laws would
have to be judged by how they affected a particular minority, if it
was a protected minority under section 2.

The likelihood is that these laws will have to maximize the polit-
ical strength of protected minorities. Redistricting consequently is
going to become much more race-conscious and much more difficult
as a result.

The second area that will be affected by the amendment to sec-
tion 2 is in connection with municipal annexations and governmen-
tal consolidations. When new areas are annexed and are subject to
section 5 preclearance, and the effect is to reduce the overall mi-
nority percentage in the political subdivision, the Supreme Court
has held that the city or the political subdivision must convert to
single-member district elections with districts gerrymandered so as
to insure that the minorities would have proportionate representa-
tion in the enlarged community.

In fact, it was only with great difficulty that the Supreme Court
rejected-and even then with three judges dissenting-the conten-
tion that there could not be any annexations anyway unless the
minorities had the same political strength in the new community
that they had in the old. The Supreme Court rejected that but not
without great difficulty, and even then three judges dissented.

However, keep in mind that in connection with section 5, the lit-
eral consequences of that section have been limited by the Su-
preme Court's decision in Beer, which says that this section was de-
signed only to prevent a retrogression and therefore it was not re-
quired to maximize the power of minorities, but no similar provi
sion or policy consideration would be applicable to section 2. There-
fore, the fact of the matter is that section 2 is likely to be applied
so as to prevent annexations or consolidations in their tracks in all
situations.
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The other area that will be affected, of course, is with respect to
at-large voting. The only area where a discriminatory impact
standard was ever applied as a constitutional standard was with re-
spectdto at-large elections, and even here it was a modified one as
dfeby the fifth circuit's opinion in the Zimmer case. That prin-
ciple of course was discredi by the Supreme Court in the Mobile
case.

In my opinion, the consequence of H.R. 3112 will be to outlaw at-
large elections in any State containing any appreciable number of
protected minorities. At-large elections are in widespread use all
over the United States. They constitute a rational method of elec-
tion and they make it very simple to satisfy the one man-one vote
requirement in many areas.

Most cities of over 25,000 population use at-large elections. In
fact, approximately two-thirds of all cities in the United States use
at-large elections. Forty percent of all counties elect at large, and
another 20 percent of counties elect the presiding officer at large.
The Supreme Court pointed out in the Whitcomb case that as of
1970, 46 percent of the upper houses and 62 percent of the lower
houses of State legislatures contained some at-large seats.

Now the invalidation of at-large elections has not been attended
just by the requirement that the political subdivision or State go to
district elections. In every case there has been a concerted effort by
the plaintiffs, and they have been successful in most instances;
both the Attorney General and the district court for the District of
Columbia have required that these single-member districts be ger-
ryrmandered so as to accord some degree of proportional representa-
tion to the minorities. This principle is not usually spelled out but
it is simply accomplished by the district court and the Attorney
General ,refusing to approve anything that does not in fact achieve
a desired result.

The disclaimer that is set forth in the proposed amendment to
section 2 in my opinion will not accomplish anything. The reason is
that this disclaimer does not add anything new. It has already been
enunciated in the very cases that established the dilution doctrine.
These cases have required the abolition of at-large districts, not-
withstanding that they have expressly articulated this disclaimer.

However, more important, as has been pointed out here earlier
today, this disclaimer will be construed in the light of the language
at page 30 of the report of the House which says that all you have
to do is to show that over a period of time candidates offered by the
minorities have been consistently defeated. This goes further than
any court decision has ever gone, and in fact this was expressly re-
jected, this argument was expressly rejected in Lodge v. Buxton att 1362-1368.P fourth area where the impact standard will have an effect is

in candidate and voter qualifications. In the Dougherty County,
Georgia case the Supreme Court held that candidate qualifications
also affect the right to vote. Consequently, just as in title 7 when
the courts pass upon the validity performance of tests and qualifi-
cations to determine whether they are related to employment, the
courts will now pass upon the validity of candidate qualifications to
determine whether they legitimately relate to the particular office
in question.
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Mr. Chairman, I believe that my time has expired so I will
submit to any questions.

Senator THURMOND [acting chairman]. Thank you.
Mr. Leverett, if the proposed amendment to section 2 becomes

law, could jurisdictions that are found to have violated it become
subject to section 5 preclearance?

Mr. LLvERgrr. Yes, Senator, that is quite possible because as I
recall it, section 3 contains a clause authorizing the judicial imposi-
tion of a preclearance requirement based upon a violation of the
Constitution or any laws guaranteeing the right to vote. Section 2
is a law guaranteeing the right to vote. If it is violated, then there
is a basis under section 3 for a court imposing a preclearance re-
quirement on jurisdictions that are not now subject to section 5.

Senator THURMOND. If this is so, is it true that'these newly cov-
ered jurisdictions would be covered under section 5 for at least 10
years-that is, under the House bill-before they would become eli-
gible to apply for a bailout?

Mr. L EvRrr. My recollection of the language of the House bill
is that they would, Senator.

Senator THURMOND. Has the Justice Department, in construing
its powers under section 5 preclearance, followed the Supreme
Court's ruling in the Beer case?

Mr. LEVEREfr. Senator, I have not had too much experience with
them other than in the Wilkes County, Georgia case, but the impli-
cation has been, and it was spelled out in the Beer case itself, that
the Attorney General has generally demanded that districts be set
up that contain not less than 60 to 65 percent of the minority so as
to insure proportionate representation. In all of the situations that
I know anything about, there has been a continuation of the insist-
ence that the political power of minorities be maximized rather
than that simply the districts be drawn neutrally.

Senator THURMOND. Mr. Leverett, in your opinion have the goals
of the 1965 Voting Rights Act evolved into something more than
they were originally intended to be?

Mr. LEvRI-r. Senator, I do not think there is any question that
that is true. In fact, in a dissenting opinion the late Justice Harlan
pointed that out, that section 5 was designed mainly to prevent
changes in laws relating to either registering, voting, or casting a
ballot. -

Section 14 defined the terms "vote" or "voting" as used in sec-
tion 5 in that fashion, but as a result of a number of Supreme
Court decisions-namely Allen, Perkins, and the Dougherty County
cases, section 5 has been construed to extend to areas which I do
not think the Congress in 1965 intended it to extend to. It is now
being used to insure proportional representation and to deny the
effectiveness of any law that does not favor a minority.

As Justice Harlan pointed out, this is a problem that exists na-
_tionwide and not just in some States. Consequently, if you accept
the premise, there is no reason for limiting section 5to just 9
States and parts of some 13 others.

Senator THURMOND. Mr. Leverett, do the exceptional conditions
found to exist by the Supreme Court in South Carolina v. Katzen-
bach in 1966 also exist today?
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Mr. Lzvm . No, sir, Mr. Chairman, and I think that some-
thing else needs to be pointed out. The Voting Rights Act was
aimed mainly at the brutal, frontal assault on voting rights that
had been found in several States in the South. I might po int out
that your State, Senator, and my State as well as Virginia, were
three States that had not had the range of-violations and the
extent of violations that-had existed in three other States.

The justification for section 5 to begin with was not that there
were some laws that were unconstitutional because the existing
remedies were capable of dealing with that. The rationale and the
only justification for section 5 as pointed out in the committee
report accompanying it, as well as by the Supreme Court in the
Katzenbach case, was not just that these laws existed but that as
fast as they were being stricken down by the courts, the States
were going back and passing new laws to take their place, merely
to circumvent them. That was never true in South Carolina; it was
never true in Georgia or Virginia. It had been true, I think, in Ala-
bama, Louisiana, and Mississippi.

I do not think that situation exists. Moreover, I think that the
circumstances that has been brought about where 67 percent of the
eligible blacks in Mississippi are now registered, and the statistics
are comparable in most other States, I do not think that the emer-
gency conditions that justified section 5 exist any longer.

Senator THURMOND. Mr. Leverett, we have had several witnesses
to intimate and even state that unless Congress acts on August 6,
1982, or by then, section 5 preclearance will cease. Now, it is the
feeling of many people that the Voting Rights Act has accom-
plished its purpose. Those States are under probation 5 more years
anyway, and they feel that that is adequate.

Iam willing to go along with the President's recommendations,
though, to renew the act with a reasonable bailout. I was just won-
dering how you felt about the situation.

Mr. Lvmwrmr. Senator, my own feeling is that section 5 should
be replaced with a rigorous section authorizing the judicial imposi-
tion of preclearance. Section 3 contains that now but only in a suit
brought by the Attorney General. I personally do not feel that
States should be subjected to what even the supporters of the
Voting Rights Act in the Supreme Court have referred to as a "rev-
olutionary inroad upon our system of federalism," or "stringent
new remedies," or "remedies that are unique even in this unique
law."

I do not think that section 5 should be retained as it is. I do not
think that it so much accomplished the result as did other provi-
sions of the Voting Rights Act which are permanent, such as the
one that outlaws literacy tests. That will remain intact, as I under-
stand it. You have the amendment to the Federal Constitution that
outlaws the poll tax, and that of course will remain in the law.
There are five or six other provisions dating back to the Civil
Rights Act of 1957 that are quite adequate, in my opinion, to deal
with any type of discrimination that is likely to arise.

Senator TmmmomN. A great many people have made the state-
ment: "Unless you renew the Voting Rights Act, the Voting Rights
Act is dead." Isn't it a-fact that the Voting Rights Act is on the
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lawbooks as a permanent law of the United States? The only ques-
tion that came up was the preclearance matter.

Mr. LEVERwTf. That is exactly right. Section 4, of course, con--
tained the suspension of literacy tests but Congress later came
back in either 1970 or 1975 and passed a permanent prohibition of
literacy tests, so that will not be affected in the least. The poll tax
situation will not be affected. The durational residency require--
ment prohibitions will not be affected. The civil remedies provi-
sions, such as examiners, that will not be affected. These provisions
will not expire under any circumstances unless Congress repeals
them, which I do not think is realistically likely. Therefore, the
only thing of any consequence that will expire is section 5 unless it
is renewed, and it does not really expire, but the States will simply
meet the requirements that it imposes, and becomes entitled to re-
lease.

Senator THURMOND. In other words, if Congress did nothing the
Voting Rights Act is on the lawbooks to stay. It is a permanent
law.

Mr. LEVERMEr. Very much so.
Senator THURMOND. Now is the extension of section 5 in perpetu-

ity constitutionally sound?
Mr. LEVEREm-. That raises some serious questions, Senator. You

know that since the Voting Rights Act was upheld in South Caroli-
na v. Katzenbach, seven Justices of the U.S. Supreme Court, in one
context or another, have expressed either an outright opinion or
raised serious questions as to the constitutionality of the act.

Making it permanent, as H.R. 3112 purports to do, subject only
to a bailout procedure that is so stringent that I do not think
hardly any political subdivision could ever satisfy it, does raise seri-
ous questions because the act was justified on the basis of the
emergency that existed and the fact that there was such a great
disparity in the number of minorities that were registered. Well,
the predicate of that no longer exists. Minority registration has
become quite substantial since that time.

Senator THURMOND. I believe counsel has some questions.
Mr. MARKuAN. I would not have any additional questions for the

present witness, Mr. Chairman.
Senator THURMOND. Mr. Leverett, we want to thank you for your

presence here and the magnificent manner in which you have pre-
sented your testimony, which has been very enlightening and help-
ful.

Mr. LEvERMrT. Mr. Chairman, thank you very much.
[The prepared statement of Mr. Leverett follows:]
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PREA STATEMENT OF E. FREEMAN LEVERET

Mr. Chairman and Members Of The Committee:

I am E. Freeman Leverett. I am a practicing lawyer in Elberton,

Georgia, and a partner in the firm of Heard, Leverett & Adams. I

have practiced law for 30 years. From 1952 until about 1965, I served

as an attorney, Assistant Attorney General, and Deputy Assistant

Attorney General of the State of Georgia. In that capacity, I par-

ticipated in most of the Civil Rights and Reapportionment Cases in

which the State of Georgia was involved during this period, including

the Georgia County Unit Case, Gray v. Sanders, 372 U.S. 368 (1963),

and one of the Georgia Reapportionment Cases, Fortson v. Toombs,

397 U.S. 621 (1965). I also presented argument before the Supreme

Court on behalf of Georgia in the case challenging the 1965 Voting

Rights Act, South Carolina v. Katzenbach, 383 U.S. 301 (1966), in

which I was assigned by the attorneys aligned with South Carolina

to present argument for the group on the validity of Section 5 of

the Act dealing with the same point which was the subject of Mr.

Justice Black's dissent (383 U.S. at 355). I have also presented

oral argument before the Court representing a black citizen of my

county in an attack on the constitutionality of certain provisions

of the Serviceman's Life Insurance Act as being discriminatory

against black persons. Willis v. Prudential Ins. Co., 405 U.S. 318

('1972).

I am general counsel for the Georgia School Boards Association,

a fellow of the American College of Trial Lawyers, and a fellow of the

American Bar Foundation. I am Chairman of the State Campaign and Financial

Disclosure Commission of the State of Georgia, and am serving a second

term on the State Disciplinary Board of the State Bar of Georgia. During

the early 1960's, I served as counsel for the Georgia Assembly Commission

on Schools (Sibley Commission) which held hearings and soughta resolution

to the school crisis facing Georgia at that time. I was co-author of

a book on Georgia practice which served as a standard text in Georgia

law schools for a number of years.

I appear before the Committee today as a private citizen, in

opposition to some of the-provisions of HR 3112, the proposed extension

and amendment of the Voting Rights Act of 1965.
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There are several provisions of HR 3112 which I will discuss,

but the principal part of my presentation will be directed toward the

proposed amendment to Section 2 of the Act (42 USCA 1973).

THE IMPACT OF THE SECTION 2 AMENDMENT

I am particularly concerned with the amendment to Section 2,

because I feel that its implications are not understood. Unlike

most parts of HR 3112 which operate only to extend the existing act,

the amendment to Section 2 changes and substantially alters that section.

It is no overstatement to say that the effect of the amendment is

revolutionary, and will place in doubt the validity of political bodies

and the election codes of many states in all parts of the Union. If

enacted, Section 2 will in a very short time, produce a new horde of

voting rights suits all over the Nation having repercussions with

portents no less than the flood of reapportionment cases which followed

Baker v. Carr, 369 U.S. 186 (1962). It is simply impossible at this

time to anticipate the numerous voting practices, laws and governmental

structures which will fall victim to the broad sweep of the amended

section. As expressed by Representative Butler in the House Debates,

in changing to an "effects" test, one is limited "only by his imagi-

nation." Cong. Rec. H 6984. This is necessarily so because in sub-

stituting an "effect' or "impact" test for the traditional, intentional

discrimination rule of Fourteenth and Fifteenth Amendment jurisprudence,

the validity of a law is made to depend upon how it operates in a given

context. The same law, although neutral on its face and enacted with

the purest of motives and purposes, may well be invalid in some states

while valid in others, because of differences only in such circumstances

as whether a racial or language minority is present in one state or sub-

division, or whether the minority enjoys substantially the same socio-

economic status in one jurisdiction as the majority. In other words,

the validity of a law under the "effect" test depends not on its inherent

qualifies or the legislative context in which it was enacted, but upon

the evidence in the particular case, as to how it affects certain persons

in that state. This evidence will vary from state to state and period

-to period. It is quite possible for example, that a law may be con-

stitutional in some jurisdictions within a state, and void as to others.

93-758 0 - 83 -- 58
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As I will attempt to show in more detail, the amendment to Section

2 will likely have these consequences:

(1) It will preclude any meaningful annexation by municipalities,

government consolidations, county consolidations, or other similar

governmental reorganizations, in areas having a minority population,

at a time when our urban areas, suffering from deteriorating inner

cities, need to expand their tax bases more than ever before to effectu-

ate economies and support the economically depressed expanding inner

cities.

(2) It will outlaw at-large voting in any area where any racial,

color or language minority is found. According to studies several years

ago, 32 of the 50 largest school boards in the Nation elect at-large,

as do most municipalities having over 25,000 population, and 40% of all

county governing bodies, to say nothing of numerous multi-member dis-

tricts in many state legislatures.

(3) It will place in doubt state laws governing qualifications

and educational requirements for public office and vest federal courts

with carte blanche authority to pass on these laws under standards so

subjective and result-oriented as to constitute a virtual veto power.

(4) It will dramatically affect state laws establishing congres-

sional districts, state legislative districts and local governing body

apportionment or districting schemes. Empowered with the sweeping,

impact standard of the new Section 2, federal courts, borrowing from

the precedents of the Justice Department and district court in the

District of Columbia in applying a similar standard under Section 5

preclearance cases, will likely mandate districting schemes which

maximize the power of minorities.

(5) It will place in doubt provisions of many election codes

throughout the United States. The very sweeping, undefined, sliding

scope of the S2 amendment makes it impossible to foresee and anticipate

its full application at this time.

Additionally, these far-reaching consequences will not be

confined to the South, even where dependent to some degree upon a showing

of prior discrimination. This is so because of many recent decisions
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uncovering subtle instances of de jure discrimination against

minorities in education, housing, zoning and other areas, and in

Oregon v. Mitchell, 400 U.S. 112, 152, 256 (1970), Supreme Court

justices pointed out that many states outside the South denied

black suffrage for some years after 1865.

Of equal significance to the general doubt and confusion

which the Section 2 amendment will produce, is the nature of the

change it will inflict. While the immediate issue is stated in

terms of "effect" vs. "intent", the bottom line is proportional

racial representation, and reverse discrimination. As a lawyer who

has been of counsel in a number of voting rights cases, I have per-

sonally observed the emergence of new doctrine which says that a

minority, is entitled to representatives proportionate to their

numbers, and that any law which in practice disadvantages that group

in any way, regardless of its otherwise valid concerns, is by the

former fact alone rendered invalid. An "effect" or "impact" test

is nothing short of a formula for special privilege and reverse

discrimination, and necessarily tends to exacerbate and aggravate,

rather than to alleviate, racial differences and antagonisms.

I will address these concerns in more detail later in these

remarks.

ANALYSIS OF THE SECTION 2 AMENDMENT

*Existing S2 declares in substance that no voting qualification,

standard or practice shall be imposed or applied ". . . so as to deny

or abridge the right of any citizen of the United States to vote on

account of race or color (or because he is a member of a language

minority) . . . " 42 USCA 1973, as amended, 1975.

The amendment, simply stated, would strike the words "to deny or

abridge" and substitute therefor, the words "in a manner which results

in a denial or abridgement of . .

The House Committee Report declares that,

"Section 2 of the HR 3112 will amend Section 2 of the

Act to make clear that proof of discriminatory purpose

or intent is not required in cases brought under that

provision (Report, p. 29).
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At page 30, the Committee notes that as so revised, 52 would

include "not only voter registration requirements and procedures, but

also methods of election and electoral structures, practices and

procedures which discriminate." While disavowing any effort to mandate

proportional representation in all cases, the report makes it clear

that this is the objective in most cases:-

"It would be illegal for an at-large election scheme for

a particular state or local body to permit a bloc voting

majority over a substantial period of time consistently

to defeat minority candidates or candidates identified with

the interest of a racial or language minority" (Id.).

THE DISCLAIMER IN SECTION 2 ADDS NOTHING

The House Committee Report asserts that the amended Section 2

will not be construed as mandating proportional representation,

because the amendment includes this language:

"The fact that members of a minority group have not been

elected in numbers equal to the group's proportion of the

population shall not, in and of itself, constitute a viola-

tion of this section."

This disclaimer is not valid. The principle contained in the

additional section just quoted is already the law, for the Supreme

Court and the lower courts have expressly so held in a number of

cases. Whitcomb v. Chavis, 403 U.S. 124, 149 (1971); White v. Regester,

412 U.S. 755, 765-6 (1973); City of Mobile v. Bolden, 446 U.S. 55, 66

(1980); Zimmer v. McKeithen, 485 F2d 1297, 1308 (C.A. 5th 1973); affd.

sub nom East Carroll Parish SChool Board v. Marshall, 424 U.S. 636

(1976); Kirksey v. Board of Supervisors of Hinds County, 554 r2d 139

(C.A. 5th 1977), cert. den. 434 U.S. 968; David v. Garrison, 553 F2d

923 (C.A. 5th 1977); Nevett v. Sides, 571 F2d 209, 216 (C.A. 5th

1978); Lodge v. Buxton, 639 F2d 1358, 1362 (C.A. 5th 1981), stay

granted sub nom Rogers v. Lodge, 439 U.S. 948 (1978), probable juris-

diction noted October 5, 1981, _U.S._, 70 L.Ed.2d 80 .

In White v. Regester, supra, the only decision of the Court to

uphold invalidation of a multi-member district on constitutional grounds,

the Court declared:
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"To sustain such claims, it is not enough that the racial

group allegedly discriminated against nas not had legisla-

tive seats in proportion to its voting potential" (412 U.S.

at 765-6).

Yet, it is this same case, White v. Regester, which gave rise

to the "disparate impact" test which a later Court just disapproved

in City of Mobile v. Bolden, supra, and which has been used in many

cases to strike down at-large voting arrangements, and to require

deliberate gerrymandering of election district lines in order to achieve

varying degrees of racial balance in representation.

Consequently, since the disclaimer is already a principle firmly

established in the very cases which have given rise to the "disparate

impact" test in election cases, its restatement in the amendment to S2

in HR 3112 does nothing to alleviate the force of the disparate impact

language which precedes it, and in fact, it is obvious from the

Committee Report that the sponsors of HR 3112 intend for it to impose

an even more rigorous disparate impact standard than the one disapproved

in City of Mobile v. Bolden, supra.

IF ANYTHING, THE DISCLAIMER WEAKENS THE RULE THAT THE FAILURE
OF MINORITIES TO ELECT REPRESENTATIVES IN PROPORTION TO
THEIR NUMBERS DOES NOT ESTABLISH DISCRIMINATION

The disclaimer added to S2 necessarily will be construed in the

light of the House Committee Report quoted above (p. 4) to the effect

that it would be illegal for an at-large scheme . . . to permit a bloc

voting majority over a substantial period of time consistently to

defeat minority candidates. . . " (Report, p. 29).

So being, it is clear that the statement of the Committee Report

goes further than any existing court decision in mandating proportionate

racial discrimination. No case yet decided has held that the mere fact

that minority candidates are consistently defeated operates to invalidate

an election plan. Indeed, the cases previously cited all hold to the

contrary. They require some additional factors, such as a history of

past discrimination, unresponsiveness of legislators to minority needs,

and the like. Yet, the sponsors of HR 3112 announced in the Committee

Report that such is their intent.
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The very fact that Congress has changed the standard of $2 is

indicative of an obvious intent to change the law: Changes in language

in a statute are "persuasive . . . that a change in sense . . . was

intended." Commissioners of Creek County v. Seber, 318 U.S. 705, 714

(1943) (emphasis supplied). Notwithstanding statements by members of

Congress during legislative debates disavowing any legislative intention

to give an overly broad scope to a law, the history of Supreme Court

interpretation of civil rights legislation has been that the Court

consistently imputes to Congress an intention to go further than Congress

actually intended. That was borne out in the Weber case, United Steel-

workers of America v. Weber, 443 U.S. 193 (1979), where five members of

the Court disregarded statements by sponsors of Title VII of the 1964

Civil Rights Act and held that the Act did not outlaw racial quotas

in hiring.1 It has also been true in the Court's interpretation of $5.
See p. 60 et seq.

Given the Committee Report language, it is obvious that the

amendment to §2 of the Voting Rights Act will be construed as a

virtual mandate for proportional representation in any case where

minorities have not been able after several elections to elect

representatives of their color or race.

THE PROPOSED AMENDMENT TO SECTION 2 WOULD IMPOSE THE
SWEEPING DISCRIMINATION STANDARDS OF SECTION 5 OF THE ACT

NATIONWIDE, FOR ALL TIME TO COME

Up to this point in constitution i law, the Fourteenth Amendment

itself has been held to require a modified discriminatory impact test

only in the area of at-large voting, a proposition now discredited by

City of Mobile v. Bolden, supra.

Section 5 of the Voting Rights Act represents the first time that

Congress imposed such a test in voting cases as a matter of statutory

1. Senator Humphrey, referred to as the moving force behind litle VII
in the Senate, declared on the floor, "Nothing in the bill would permit
any official or court to require any employer or labor union to give
preferential treatment to any minority group." 110 Cong. Rec. 5423,
quoted in 443 U.S. at 237. The majority opinion glossed over these and
other equally definitive statements, and held in effect that despite
Congress' intent to outlaw all forms of discrimination, the Court could
nevertheless uphold reverse discrimination since the Court (not Congress)
deemed this necessary "to accomplish the goal that Congress designed
Title VII to achieve" (443 U.S. at 204).



911

law,2 but it is limited to the covered jurisdictions orly, and also

limited by the special legislative purpose behind Section 5.

The amendment to Section 2 would now apply essentially the same

test nationwide to all states, whether covered or not. There are very

impo tant and significant differences, however, as follows:

(1) Section 2 applies to all 50 states. United States v. Uvalde

Consolidated School District, 625 F2d 547 (C.A. 5th 1980), cert. den.

68 L.Ed.2d 858 (1981). Section 5, however, applies only to 9 covered

states and a number of subordinate jurisdictions in other states.

(2) Section 5 applies only to changes in voting laws since

1964. Any laws enacted prior thereto are not affected. Beer v.

United States, 425 U.S. 130, 138 (1976). On the other hand, 82

applies to all laws, regardless of when enacted, whether many years

in the past or many years in the future. It imposes a permanent

standard to govern for all time to come, and is not limited to

changes.

(3) Section 5 applies only an initial, threshold test. Once

the obstacle of preclearance by the Attorney General or the district

court in the District of Columbia is passed, the validity of the

law thereafter is governed by the discriminatory intent test of

Washington v. Davis, 426 U.S. 229 (1976) and City of Mobile v. Bolden,

supra. Section 2, however, would apply the same S5 test on a permanent

basis, as against all laws previously enacted and those hereafter

enacted.

If the amendment to Section 2 becomes law, the preclearance

requirements of Section 5 becom almost meaningless, for the same

drastic test which that section applies initially to (a) changes in

(b) a few states, has now been made permanent for all states and for

all laws, regardless of when enacted. About the only difference

2. Section 5, requiring preclearance of voting changes subsequent to
November 1, 1964, in covered jurisdictions, used the language,

W. . . does not have the purpose and will not have the
effect. . ." 42 USCA 1973 c.

The traditional, constitutional standard, requires both discriminatory
purpose and effect. McMillan v. Escambia County, 638 F2d 1239, 1243,
f.n. 9 (C.A. 5th 1981). See also concurring opinion of Justice Stevens
in City of Mobile v. Bolden, supra.
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that will exist because of S5 after the amendment of S2, is that

in covered states, changes do not even go into effect, and are not

even "laws" until precleared, Corder v. Kirksey, 585 F2d 708 (C.A.

5th 1978); United States v. Board of Supervisors of Warren County,

429 U.S. 642 (1977); Wise v. Lipscomb, 437 U.S. 535, 542 (1978);

Connor v. Waller, 421 U.S. 656 (1975).

Section 2, however, will apply the strict standard to laws in

all states, regardless of when enacted, and for all time to come, not

-just upon initial preclearance, so that a law valid when enacted becomes

invalid many years later simply because circumstances affecting minority

voters have changed in the meantime. This is the necessary consequence

of an "impact" test, because by its very nature, it applies differently

at different times, depending on the facts or circumstances upon which

it operates. If those facts change, the application of the law changes,

and hence what wds constitutional when enacted may become unconstitutional

with the passage of time.

Consider these examples:

(1) Under the existing Voting Rights Act, municipal annexations

in the covered jurisdictions enacted after 1964 will not be precleared

if they reduce black voting strength. Under the S2 amendment, however,

annexations enacted anytime -- 1890, 1920, etc. -- would be subject to

challenge if they reduced black voting strength, whether enacted in

Georgia, California, Illinois or anywhere else. Section 2, as amended,

would retroactively invalidate annexations all over the United States.

(2) The Georgia Election Code contains provisions requiring

majority vote with a run-off in primaries and elections, and that in

multi-member body elections, each candidate must specify the "place

or post" he is seeking. These provisions were precleared by the Attorney

General when reenacted in 1970. Similar laws are in effect in many other'

states. They are designed to prohibit the pernicious practice of splinter

candidates, sometimes deliberately entered into an election for the

purpose of splitting the vote. If the amendment to S2 becomes law,

however, these laws and others in other states, may well be declared

invalid, because the courts have recognized that in areas where minorities

are found, they may have an adverse impact, and of course, preclearance

by the Attorney General does not insulate a law from court challenge under
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a new standard contained in a law of general applicability such as the

proposed Section 2.

(3) Assume that in 1935, Billings, Montana adopted a new election

code.. At that time, assume further that Billings had no minority popula-

tion, and that the law was not motivatedbhy any discriminatory purpose

whatever, but by 1995, Billings had acquired a 35% minority population.

If the 1935 law had a disparate impact on the new minority population,

it would then be void under S2, although valid when adopted in 1935.

These are just a few of the examples. It is not possible to.

anticipate all of those that may arise; for the "impact" test which S2

__purports to adopt introduces a sliding scale which will produce different

results from time to timebased on changed conditions having nothing to

do with discrimination.

"DISCRIMINATORY IMPACT OR EFFECT" IS A MISNOMER

Throughout the discussion of this subject, reference is often

made to "discriminatory impact" or discriminatory "effect". It is

important to understand that these terms are misleading in a derogatory

sense, and hence calculated to cause confusion.

"Discrimination" is a term that generally connotes something

evil or wicked. See 12A Words G Phrases 362 et seq.

.__ &9 used in the term "discriminatory impact" or "effect", however,

it means something entirely different, for here, it means disparate

impact, i.e., that the law in practice produces different results on

one group than on another, regardless of how neutral on its face

the law may be, how many other valid governmental purposes it serves,

or how sincere and benevolent it may have been inspired. For example,

in City of Rome v. United States, 446 U.S. 156 (1980), the City of Rome

had adopted a number of annexations which the Court found had not been

made for any discriminatory purpose. It might also be observed that

municipal annexations generally are not considered as being evil or

unfair as a general proposition. Most of the time, they are prompted

by real estate development and the desire of the new urban areas to obtain

municipal services. Yet, in the Rome case, the annexations were struck

down under the "effect" test of Section 5 simply because they reduced the

percentage of blacks in the enlarged community.
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Dotson v. City of Indianola, 521 F. Supp. 934 (D.C. Miss. 1981),

-illustrates the distinction even more. In that case, Indianola, Mississipp.

had adopted several annexations over a number of years, some of which re-

sulted in a net increase in the black percentage, and others which resulted

in a net decrease. All of the annexation measures were submitted at one

time under an understanding with the Attorney General that they were being

submitted as a group. Despite this, the Attorney General double-crossed

the City, and considered them separately, and approved only those which

increased the black percentage, and objected to those which reduced it.

The Court upheld the double-cross On the basis of the rule that the action

of the Attorney General in acting under a S5 submission is not subject to

judicial review, relying on Morris v. Gressette, 432 U.S. 491 (1977). Here

was the spectacle of identical laws receiving an exactly contrary fate

simply because some adversely affected blacks, while others which adversely

affected the white pcpulation were approved.

The point is also illustrated by Title VII employment cases. There,

the Supreme Court in Griggs v. Duke Power Co., 401 U.S. 424 (1971), held

that Title VII's ban on employment discrimination invalidated the use of

employment tests which admittedly were not adopted with a discriminatory

intent, simply because in practice a greater percentage of blacks then

whites were seen to fail them.

The point of all of this is to recognize that an effect test pro-

posed by the amendment to 52 is going to invalidate needed laws which are

not harmful or evil in the least, but which are otherwise valid and useful.

THE DISCRIMINATORY INTENT TEST IS SUSTAINED BY PRECEDENT

The rule of constitutional adjudication requiring a showing of

discriminatory intent under the Fourteenth Amendment is of long standing.

In one of the earliest and most famous cases, the Chinese laundry exclu-

sion case, Yick Wo v. Hopkins, 118 U.S. 356 (18864, an ordinance requiring

licensing of all laundries in San Francisco had been administered so as to

deny licenses to all 240 Chinese laundries, while at the same time granting

licenses to all but one white-owned laundry. In striking down the ordinance

as applied, the Court declared: "Though the law itself be fair on its face

and impartial in appearance, yet, if it is applied and administered by

public authority with an evi. eye and an unequal hand, so as practically

to make unjust and illegal discrimination between persons in similar
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circumstances.. the denial of equal justice is still within the pro-

hibition of the Constitution" (118 U.S. at 373).

In Snowden v. Hughes, 321 U.S. 1, 8 (1944), plaintiff contended

that state officials had denied him equal protection of the laws in cer-

tifying his opponent as the winner of a primary election when in fact he

had received the highest number of votes. The Court rejected the equal

protection challenge, declaring:

"The unlawful administration by state officers of a state
statute fair on its face, resulting in its unequal applica-

tion to those who are entitled to be treated alike, is not
a denial of equal protection unless there is shown to be present
in it an element of intentional or purposeful discrimination."

(321 U.S. at 8).

The leading case, of course, is Washin ton v. Davis, 426 U.S.

229, 240 (1976), where the Court rejected a challenge to a personnel

test used in the District of Columbia for selecting candidates for the

police training program, despite the fact that the test was seen in

practice to disqualify a larger percentage of black than white candidates.

Noting that a showing of intentional discrimination had been held neces-

sary in school desegregation cases, the Court alluded to the "basic

equal protection principle that the invidious quality of a law claimed

to be racially discriminatory must ultimately be traced to a discrimina-

tory purpose. . . The differentiating factor . . . is purpose or intent

to segregate." (426 U.S. at 240). The Court disapproved lower court

decisions which had applied a discriminatory impact test in such sub-

ject areas as public employment, urban renewal, zoning, public housing

and the providing of municipal services (426 U.S. at 244-245).

The Court noted that a discriminatory purpose rule had also

been applied in Wright v. Rockefeller, 376 U.S. 52 (1964), involving

Congressional Reapportionment.

In City of Mobile v. Bolden, 446 U.S. 55, 66 (1980), the Court

extended the discriminatory purpose rule to the subject of at-large

voting, and disapproved Zimmer v. McKeithen, 485 F2d 1297 (C.A. 5th

1973) aff'd sub nom East Carroll Parish School Board v. Marshall, 424

U.S. 636 (1976) "but without approval of the constitutional views
3

expressed by the Court of Appeals" (424 U.S. at 638).

3. The basis of the affirmance was the rule requiring single-member
districts in court-devised reapportionment plans "absent unusual
circumstances" (424 U.S. at 639).
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It is this firmly-established rule that the amendment to

Section 2 now seeks to change. The reasons upholding the contrary

purposeful discrimination rule are compelling, however. In Washington

V. Davis, supra, the Court stated the basic reasons thusly:

"A rule that a statute designed to serve neutral ends

is nevertheless invalid, absent compelling justification,

if in practice it benefits or burdens one race more than

another would be far-reaching and would raise serious ques-

tions about, and perhaps invalidate, a whole range of tax,

welfare, public service, regulatory, and licensing statutes

that may be more burdensome to the poor and to the average

black than to the more affluent white." (426 U.S. at 248).

In footnote 14, the Court cited Goodman, De Facto School

Desegregation: A Constitutional And Empirical Analyris, 60 Calif.

L.R. 275, 300 (1972). In this well thought-out article, the author

points out the practical ramnifications of the discriminatory impact

formula:

"State action that is neutral on its face and serves

legitimate non-racial ends does not violate the equal

protection clause merely because those it burdens often

happen to be black. The same effects result from many

laws, such as neutral tests and qualifications for voting,

draft deferment, public employment, jury service, and other

government-conferred benefits and opportunities. Sales

taxes, bail schedules, utility rates, bridge tolls,

license fees, and other state-imposed charges are more

burdensome to the poor than to the rich, and hence more so

to the average black than to the average white. These and

countless other de facto discriminations would be disallowed

by a rule condemning, or requiring special justification

for, all state action disproportionally harmful to members

of minority groups. The objection to such a rule is not

solely one of practicality, but also one of principle. It is

the individual, not the group, to whom the equal protection of

the laws is guaranteed. A man's blackness does not exempt

him from neutral laws applicable to the majority of citizens.
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Why then should he be exempt solely because others disadvantaged

by the law happen disproportionately to be black?"

It is also significant to note that under a disparate impact

test, the Veteran's Preference upheld in Personnel Administrator v.

Feeney, 442 U.S. 256 (1970) would have been invalidated.

Government simply could not exist under an Equal Protection

rule utilizing discriminatory impact as the test, yet that is pre-

cisely what is being urged in all quarters,not only in election cases.

As one example, in Silverman, "Equal Protection, Economic Legislation

and Racial Discrimination", 25 Vand. L. R. 1183 (1973), the author

proposes just such a rule to determine the validity of all laws affecting

black persons, and devotes majk' pages to demonstrating that such a rule

would result in striking down, as they presently exist, the federal

minimum wage law, usury laws, and medical licensure laws. He also

maintains that employment tests, urban renewal, zoning, public housing,

and municipal services should be governed by this strict standard.

The end effect, of course, would be to place in jeopardy a great

part of all the laws presently on the books, and compel government to

assume a posture of insuring quality of status rather than equality of

treatment, and thereby place the courts in the business of "political

decision-making." Note, Proof of Racially Discriminatory Purpose , 12

Harv. Civ. Rights L.R. 725 (1977). Such a test compels the legislature

to give effect to race in situations not directly tied past de jure

discrimination, Ely, Legislative and Administrative Motivation In

Constitutional Law , 79 Yale L.J. 1207, 1260 (1970). It also posits a

test based on %hether legislation favors or disfavors blacks, Harlan,

dissenting in Allen v. State Board of Elections, 393 U.S. 544 (1969),

and hence, in practice, mandates reverse discrimination. The doctrine of

discriminatory or disparate impact can not be contained, for arguably, all

disproportionate impacts can be attributed to past discrimination in part.

Note, Washington v. Davis, 25 Emory L.J. 737, 756. It has also been

observed that the Court rejected this very argument in Washington v. Davis,

Note, Racial Vote Dilution In Multi-Member Districts: The Constitutional

Standard After Washington v. Davis, 76 Mich. L.R. 694, 710 (1978).

The significance of all the foregoing is that a discriminatory

impact test generally isinpractical in the everyday affairs of life. It
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would place government in a strait-jacket, and confer on the courts the

responsibility of political decision-making. It is, in essence, the

elevation of the socialist state to a constitutional imperative, and a

mandate for reverse discrimination in favor of minorities. It is equally

undesirable in election cases, as will now be shown.

DISCRIMINATORY IMPACT IS EQUALLY UNSOUND FOR ELECTION CASES

A discriminatory impact test will play havoc with election codes

and governing body structures throughout the United States, in any area

Where there exists any discrete racial minority. The two most obvious areas -

obvious because of experience with them in covered jurisdictions under

the preclearance provisions of Section 5 of the Act -is with respect

to annexations, consolidations and at-large or multi-member districts.

Indeed, the only instance in which a discriminatory impact test

has been applied as a constitutional as distinguished from a statutory

standard in the area of elections is in connection with at-large elec-

tions. The principle developed in this manner:

In Fortson v. Dorsey, 379 U.S. 433 (1965), the Supreme Court

upheld a challenge to multi-member districts per se, but added this

caveat:

"It might well be that, designedly or otherwise, a multi-

member constituency scheme, under the circumstances of a

particular case, would operate to minimize or cancel out the

voting strength of racial or political elements of the voting

population" (379 U.S. at 439). (emphasis supplied)

Later, the Court rejected an attack on such an arrangement after

evidence had been introduced dealing specifically with the plan in

operation, in Whitcomb v. Chavis, 403 U.S. 124 11971), involving

Marion County (Indianapolis), Indiana, but in White v. Regester. 412

U.S. 755 (1973), the Court upheld a challenge to at-large voting for

members of the Texas House of Representatives in Dallas and Bexar

Counties. The Supreme Court's opinion was not clear in indicating

whether it was relying on a discriminatory impact or discriminatory

irstent approach. Language in the opinion in places would seem to

support both._
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Following White v. Regester, the United States Court of Appeals

for the Fifth Circuit decided the much-cited case of Zimmer v. McKeithen,

485 F2d 1297 (C.A. 5th 1973), affd. sub. nom. East Carroll Parish School

Board v. Marshall, 424 U.S. 636 (1976), "but without approval of the

constitutional views expressed by the Court of Appeals" (424 U.S. at

4638). In Zimmer, the Court of Appeals, drawing on discussion in

"ite v. Regester, articulated an "aggregate of factors" and "enhancing

factors" test to determine the validity of at-large voting, in these

terms:

"The Supreme Court has identified a panoply of factors, any

number of which may contribute to the existence of dilution.

Clearly, it is not enough to prove a mere disparity between

the number of minority residents and the number of minority

representatives. Where it is apparent that a minority is

afforded the opportunity to participate in the slating of

candidates to represent its area, that the representatives

slated and elected provide representation responsive to

minority's needs, and that the use of a multi-member districting

scheme is rooted in a strong state policy divorced from the

maintenance of racial discrimination, Whitcomb v. Chavis,

supra, would require a holding of no dilution. Whitcomb

woula not be controlling, however, where the state policy

favoring multi-member or at-large districting schemes is

rooted in racial discrimination. Conversely, where a minority

can demonstrate a lack of access to the process of slating

candidates, the unresponsiveness of legislators to

their particularized interests, a tenuous state policy

underlying the preference for multi-member or at-large

districting, or that the existence of past discrimination

in general precludes the effective participation in the

election system, a strong case is made. Such proof is

enhanced by a showing of the existence of large districts,

majority vote requirements, anti-single shot voting pro-

4. See Footnote 3, supra.
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visions and the lack of provision for at-large candidates

running from particular geographical subdistricts. The fact

of dilution is established upon proof of the existence of

an aggregate of these factors." (485 F2d at 1297)

ile Court of Appeals recognized that it was prescribing a

modified discriminatory impact test, for at page 1304, the Court

alluded to a plan that,

"[Djesignedly or otherwise . . would operate to minimize

or cancel out the voting strength of racial or political

elements of the voting population."5

and, in footnote 16, the Court referred to the fact that in its opinion,

prior cases,

. . . [Flocused on the actual effect of the legislation

being challenged, and not on the reason why the legislation

was enacted". (485 F2d at 1304).

In Nevett v. Sides, 571 F2d 209 (C.A. 5th 1978), the Court again

recognized that Zimmer had been based on a discriminatory impact rationale,

see 571 F2d at 225, but held that even so, a finding on the Zimmer criteria

would suffice to prove discriminatory intent in the retention of the at-

large system (571 F2d at 222-223). It was this very holding which was

rejected by the majority opinions in City of Mobile v. Bolden, 446 U.S.

55, 73 (Stewart); Id, p. 90 (Stevens) (1980).

It was the Zimmer case which gave rise to the so-called "Zimmer

dilution analysis," which is responsible for having ushered in a

virtual reconstruction of a staggering number of city councils, county

commissioners and boards of education in the southeastern United

States. All of this has been accomplished without any showing of

discriminatory intent. In many instances, at-large election laws

in existence for over 60 years, adopted during a period when it is certain

they were not designed as engines of discrimination, were struck down

under the Zimmer approach. In a number of other cases, at-large laws

enacted subsequent to 1964 were denied preclearance under Section 5.

5. As previously shown, the effect or impact language "or otherwise"
originated in Fortson v. Dorsey# supra, and was declared to be obiter
dictum in City of Mobile v. Bolden, supra (446 U.S. at 68, f.n. 13).
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I personally am familiar with a number of jurisdictions in Georgia which

sought to use at-large election simply as a convenient, ready means of

complying with the one-man-one-vote principle following the court's

1968 decision in Avqry v. Midland County, 390 U.S. 474 11968), and its

1970 decision in Hadley v. Junior College District, 397 U.S. 50 (1970),

holding the reapportionment principle to local governing bodies such

as boards of education and cities.

The invalidation of at-large elections has been conjoined with

a requirement that election districts be gerrymandered so as to

achieve varying degrees of proportionate racial representation. In

remedying dilution, the courts in the Fifth Circuit have been quite

direct in holding that race must be considered, Zimmer v. McKeithen,

supra (485 F2d at 1308); Kirksey v. Board of Supervisors of Hinds

County, supra (554 F2d at 151); United States v. Board of Supervisors

of Forrest County, supra (571 F2d at 955), and in Kirksey, the Court

in effect mandated racial gerrymanders in order to insure some degree

of proportionate representation. (See particularly, 554 F2d at 151,

and Jadge Gee's concurring opinion, at p. 153). The real pervasiveness

of this reverse discrimination requirement is not usually spelled out in

words in most of the cases for obvious reasons. It simply is effectuated

by the Court's refusing, without explanation, to approve any plan except

one which does maximize minority voting power.

It is the Zimmer disparate impact dilution principle, of course,

that City of Mobile v. Golden disapproved, and which the amendment to

Section 2 seeks to restore in an even more rigorous form. That the

standard under a revised Section 2 will be even more sweeping can
hardly I~ denied.

First, heretofore, the rule was one solely of judge-made law,

desipj"ed to "fill in the gap" in the common-law tradition. Whon, however,

Congress enacts it into law, this represents a policy-decision by the

proper policy-making body, and the Courts generally apply the statute

more forcefully than the judge-made rule. It is not even certain, for

example, as to whether the courts would continue to require the Fifth

Circuit's showing of the traditional "aggregate of factors" to invalidate

at-large voting, or simply adopt a per se rule.

Secondly, Section 2 comes armed with a House Committee report

specifically declaring that Congress intends that in any community where

blacks have been unable over a period of time to elect representatives

commensurate to their numbers, at-large elections stand condemned by

Section 2. The report laments the fact that blacks have not registered

or been elected in the same proportion as whites (Report, pp. 7, 9),

making apparent that Section 2 i& aimed at achieving proportional repre-

sentation.

93-758 0 - 83 -- 59
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Even assuming, however, that the Courts continue after the

amendment of Section 2, to require a showing of something in addition

to the inability of minority persons to win electionsin order to invalidate

at-large elections, the Zimmer formula will continue to provide that

"something else". Essentially, as applied, the Courts have given

controlling significance to that part of the Zimmer analysis which is

concerned with a history of prior discrimination. The high point of this

development came in Kirksey v. Supervisors of Hinds County, 554 F2d 139

(C.A. 5th 1977), cert. den. 434 U.S. 968, where the Court held that-it

was necessary only to show a past history of discrimination in areas

unrelated to voting, and that the at-large scheme perpetuated man

existent denial of access by the racial minority to the political

process."

THE DISPARATE IMPACT TEST WILL INVALIDATE AT-LARGE ELECTION
DISTRICTS ALL OVER THE UNITED STATES

Election districts all over the United States, and not just

those in the South, should be concerned with the application of such a

test. Just as it took school desegregation and bussing about 15 years

to move North and Westward, it is only a matter of time before the

election district battlefield will also move away from the South.

From the statement of governing principles contained in Zimmer, it

should be apparent that a dominant consideration is a history of past

discrimination.

Recent court decisions unearthing subtle forms of de lure

discrimination in education and other fields in Ohio, Michigan,

Massachusetts, Missouri, Oklahoma, California and other states, should

make clear that no.part of the United States is immune from the broad,

pervasive sweep of a disparate impact test. In Gaston County, North

Carolina v. United States, 395 U.S. 285 (1969), the Court, in applying

the discriminatory impact test of the bailout provision of Section

4 of the Voting Rights Act, 42 USCA 1973b, relied on evidence of

discrimination in education going back as long as 61 years (395 U.S.

at 294), in denying relief. And, in his dissenting opinion in Oregon

v. Mitchell, 400 U.S. 112, 152 (1970), Mr. Justice Harlan pointed out

these salient facts:
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In 1865, only 6 states in the Union permitted Negroes to

vote, and in that same year, enfranchising proposals were

defeated in Connecticut, Wisconsin, Minnesota, Colorado and

the District of Columbia (400 U.S. at 156-7).

In the opinion of Mr. Justice Brennan in the same case, joined

in by Justices White and-Marshall, historical materials were referred

to showing that black suffrage was rejected in 17 of 19 states between

1865 and 1868 (400 U.S. at 256).

The implication of this historical background is unmistakeable:

Discrimination against blacks (and perhaps other minorities)

has been prevalent throughout the United States, and the

existence of such discrimination, although going back many

generations before, will nevertheless be used as the predicate

for broad, far-reaching relief under any law using disparate

or discriminatory impact as a test.

MULTI-MEMBER OR AT-LARGE ELECTION DISTRICTS ARE RATIONAL
ELECTION METHODS IN WIDE USt OVER THE UNITED STATES

In the plurality opinion in City of Mobile v. Bolden, 446 U.S.

55 (1980), it was said of the at-large system under attack there:

"This is the same basic electoral system that is followed

by literally thousands of municipalities and other local

governmental units throughout the Nation."

And, in footnote 7:

"According .to the 1979 Municipal Year Book, most municipalities

of over 25,000 people conducted at-large elections of their

city commissioners or council members as of 1977. Id. at

98-99. It is reasonable to suppose that an even larger

majority of other municipalities did so." (446 U.S. at 60).

In footnote 15:

"It is noteworthy that a sytem of at-large city elections in

place of elections of city officials by the voters of small

geographic wards was universally heralded not many years ago
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as a praiseworthy and progressive reform of corrupt municipal

government. See, e.g., E. Banfield & J. Wilson, City Politics

151 (1963). Cf. H. Seasongood, Local Government in the United

States (1933); L. Steffens, The Shame of the Cities (1904,.0

(446 U.S. at p. 70).

Of the 50 largest school boards in the United States, 32 use at-large

voting. Black Voters v. McDonough, 565 F2d 1, 2 (C.A. 1st 1977).

In a 1968 law review article, it was pointed out that almost

two-thirds of all cities elect their councilmen at large; one-fifth

elect by wards; and the remainder, by a combination of the two. As

to counties, two-fifths elect at-large, another one-fifth elect the

presiding officer at large, and two-fifths elect by districts. The

trend in recent decades is toward at-large elections, for the propor-

tion of cities electing at-large grew from 53% to 62% since 1940.

Jewell, Local Systems of Representation: Political Consequences

and Judicial Choices, 36 Geo. Wash. L. R. 790 (1968).

At-large voting appears to be in widespread use in many states.

For example, this is particularly so in-Massachusetts. Massachusetts

law provides that each county shall have three county commissioners,

except Nantucket and Suffolk Counties. HGLA 34-4. These commissioners

are elected at-large, subject to the requirement that no more than one

should be elected from the same city or town. The law also provides

for at ,jgered terms, another voting device which a disparate impact

test -laces in doubt. See 14GLA S54-158. Massachusetts law also

autlorizes at-large election of members of town meetings. HGLA 43A-4.

The Massachusetts Code also provides a number of alternative plans of

city government. Plan A involves the election of 9 councilmen, all

at-large. HGLA 43-50. Plan B provides for a combination of district

and at-large councilmen. HGLA 43-59. Plan C, the commissioner form

of government, provides for a 5-man council with a mayor and four other

commissioners, all elected at large. GLA 43-67. Plan D provides for

a mayor, city council and city manager with 7 or 9 members of council,

all elected at-large.

It is no over-statement to conclude that at-large voting will

be outlawed in a large part of the United States if the proposed

amendment to S2 is-adopted. This should not be. At-large elections
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are a valid, rational method of election. As stated by 1r. Justice

Stevens in City of Mobile v. Bolden, supra,"at large election is

supported by valid and articulate justifications." (446 U.S. at 92).

It should alsn be pointed out in this context that at-large elections

stand on a different footing altogether when used with respect to the

governing body of a political subdivision than when they are used in

connection with apportionment of state legislatures. In the latter

instance, most of the legislative seats generally are single member

districts, and when a few multi-member districts are presented, the

very fact of selective use connotes some type of differential treat-

ment and makes these districts suspect. See concurring opinion of

Mr. Justice Stevens in City of Mobile v. Bolden, supra, (446 U.S. at

92), f.n. 14, and note, 87 Harv. L.R. 1851 (1974). There is also a

substantial difference in that in many of the cases involving political

subdivision at-large arrangements, the district is small both geographi-

cally and population-wise, and the opportunties for confusion and the

dilficulty in candidates meeting all of the voters are not present.

Lasily, there is an inherent justification for at-large voting in

poli;ical subdivision elections which was recognized in a note in

87 HaLv. L.R. 1851, which critically commented on the Zimmer case

shortly after it was decided. The author of this article points out:

"Further, the purposes served by multi-member districts

are less apparent in Reoester than in Zimmer. The district-

wide perspective in allegiance which result from representatives

being elected at large, and which enhance their ability to

deal with district-wide problems, would seem more useful in

a public body with responsibility for the district than in a

statewide legislature." (87 Harr. L.R. at 1857).

THE END RESULT OF INVALIDATION OF AT-LARGE VOTING UNDER
52 IS RACIALLY PROPOnTIONAL REPRESENTATION

As previously stated, in every case where at-large elections have

been successfully invalidated by court decision, therehave been efforts

by the plaintiff's counsel, which usually have been successful, to

mandate a remedy which not only converts to single-member districts,

but also to racially gerrymander single-member districts which insure

varying degrees of racial proportionality. As a lawyer who has been

of counsel in several of these cases, it has confronted me in every
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one. Invariably, the effort is made to gerrymander election districts

that will have a minimum of 65% to 70% minority citizens, since it is

felt by civil rights groups that because of the tendency of Ltany

minorities not to register or vote, a substantially greater percentage

than a bare majority is necessary to insure election. This has also

invariably been the experience in connection with preclearance in

covered jurisdictions under SS of the Voting Rights Act. In one case

which I handled involving Wilkes County, Georgia, I was advised by a

representative of the Justice Department that they would agree to pre-

clear a single-member district plan if one district would be devised

so as to provide for a 70% black majority.

This apparently has been the experience with Juqtice Department

olficials in the Voting Rights division in a number of other cases,

for in United Jewish Organizations v. Carey, 430 U.S. 144 (1977), there

is a reference to an anonymous telephone call from a representative of

the Justice Department to this effect:

"A staff member of the Legislative Reapportionment Committee

testified that in the course of meetings and telephone

conversations with Justice Department officials, he got the

feeling that 65% would be probably-an approved figure for

the non-white population in the assembly district in which

the Hasidic Community was located, a district approximately

61% non-white under the 1972 plan.0 (430 U.S. at 152).

What is being sought here is governmental action which forces

governments and public officials to think and act along racial lines.

Ely, Legislative and Administrative Motivation in Constitutional

Law, 79 Yale L.J. 1207, 1260 (1970). It is, in effect, an insistence

upon segregated election districts, which reinforces the bloc-voting

syndrome. David v. Garrison, 553 F2d 923 (C.A. 5th 1977 ). Such

reverse discrimination exacerbates, rather than reduces, racial tensions.

University of California Regents v. Bakke, 438 U.S. 265, 298 (Opinion

of Justice Powell) (1978).

Even Mr. Justice Brennan, who is no enemy of benign discrimination,

has r iprnized that an effort to achieve proportional representation

could be used as a 'contrivance to segregate the group. . . thereby
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frustrating its potentially successful efforts at coalition building

across racial lines." United Jewish Organizations v. Carey, supra,

(430 U.S. at 172-173). He further notes that such a policy "may serve

to stimulate our society's latent race consciousness, suggesting the

utility and propriety of basing decisions on a factor that ideally

bears no relationship to an individual's worth or needs," (Id.,

p. 173), and that "We cannot well ignore the social reality that

even a benign policy of assignment by race is viewed as unjust by

many in our society, especially by those individuals who are adversely

affected by a given classification." (Id., p. 174).

A more practical concern with proportional representation,

however, has been articulated in the two cases dealing most directly

with the subject of at-large voting.

In Whitcomb v. Chavis, supra, 403 U.S. at 156-157, it was said:

"The District Court's holding, although on the facts of this

case limited to guaranteeing one racial group representation,

is not easily contained. It is expressive of the more

general proposition that any group with distinctive interests

must be represented in legislative halls if it is numerous

enough to command at least one seat and represents a majority

living in an area sufficiently compact to constitute a single-

member district. This approach would make it difficult to

reject claims of Democrats, Republicans, or members of any

political organization in Marion County who live in what

would be safe districts in a single-member district system

but who in one year or another, or year after year, are

submerged in a one-sided multi-member district vote. There

are also union oriented workers, the university community,

religious or ethnic groups occupying identifiable areas of

our heterogeneous cities and urban areas. Indeed, it would-

be difficult for a great many, if not most, multi-member

districts to survive analysis under the District Court's

view unless combined with some voting arrangement such as

proportional representation or cumulative voting aimed at

providing representation for minority parties or interests.

At the very least, affirmance of the District Court would
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spawn endless litigation concerning the multi-member district

systems now widely employed in this country." (403 U.S. at

156-157).

In the plurality opinion in City of Mobile v. Bolden, supra,

Mr. Justice Stewart posed similar questions, in response to the

dissenting opinion of Justice Marshall, which in effect, advocated

a constitutional requirement of proportional representation for blacks

or other persons who had been subjected to a history of discrimination:

"It in difficult to perceive how the implications of

the dissenting opinion's theory of group representation

could rationally be cabined. Indeed, certain preliminary

practical questions immediately come to mind: Can only

members of a minority of the voting population in a particu-

lar municipality be members of a 'political group'? How

large must a 'group' be to be a 'political group'? Can

any 'group' call itself a 'political group'? If not, who is

to say which 'groups' are 'political groups'? Can a qualified

voter belong to more than one 'political group'? Can there

be more than one 'political group' among white voters (e.g.,

Irish-American, Italian-American, Polish-American, Jews,

Catholics, Protestants)? Can there be more than one

'political group' among nonwhite voters? Do the answers

to any of these questions depend upon the particular demo-

graphic composition of a given city? Upon the total size

of its voting population? Upon the total size of its

governing body? Upon its form of government? Upon its

history? Its geographic location? The fact that even

these preliminary questions may be largely unanswerable

suggests some of the conceptual and practical fallacies

in the constitutional theory espoused by the dissenting

opinion, putting to one side the total absence of support

for that theory in the Constitution itself.' (446 U.S. at

78, f.n. 26).

We reiterate what we have said before: The immediate question

here is discriminatory impact vs. discriminatory intent, but the

bottom line is proportional representation. Nothing could be more
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impractical, more injurious, or more divisive of national unity than

the idea MTat discrete groups are entitled to proportional represen-

tation. It will completely destroy any hope that the blacks and

other racial minorities in this country will ever be integrated into

the total society.

SECTION 2 WILL BAR MUNICIPAL ANNEXATIONS
AND LOCAL GOVERNItEFT CONSOLIDATIONS

Experience with Section 5 preclearance cases from covered juris-

dictions indicates that the discriminatory impact amendment to Section 2

will, in practical effect, reduce if not altogether stop, municipal

annexations and governmental consolidations in any jurisdiction where

minorities are present.

In Perkins v. Matthews, 400 U.S. 379 11971), annexations in

covered jurisdictions were held to be subject to Section 5 preclearance

requirements.

In City of Petersburg v. United States, 354 F. Supp. 1021 (D.C.

D.C. 1972), affd. per curiam, 410 U.S. 962 (1973), Petersburg, Virginia,

had effectuated an annexation of an area that had been under considera-

tion for 5 or 6 year. The annexation was supported by both black and

white citizens, and involved an area logically suitable for annexation.

The effect of the annexation, however, was to reduce the black popula-

tion from 55% majority to a 46% minority. When the annexation was sub-

mitted for preclearance, the Court held that it was not racially inspired,

but found that the annexation would have the effect of decreasing black

voting rights. Because of this and a past history of discrimination and

racial bloc voting, the Court approved the annexation only on condition

that the city change to ward elections, with blacks insured of safe

Black" districts.

Later,'in City of Richmond v. United States, 422 U.S. 358 (1975),

a similar situation arose with respect to Richmond, Virginia, where

the annexation reduced the black population from a 52% majority to a

42% minority. The Court took occasion in this case to explain its

per curiam affirmance in the Petersburg case, declaring:

"Petersburg was correctly decided. On the facts there

presented, the annexation of an area with a white majority,
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combined with at-large councilmanic elections and racial

voting, created or enhanced the power of the white majority

to exclude Negroes totally from participation in the

governing of the city through membership on the city

council. We agreed, however, that that consequence would

be satisfactorily obviated if at-large elections were

replaced by a ward system Wf choosing councilmen. It is

our view that a fairly designed ward plan in such circum-

stances would not only prevent the total exclusion of

Negroes from membership on the council but would afford

them representation reasonably equivalent to their

political strength in the enlarged-cormnity' (422 U.S.

at 370). (emphasis supplied)

This case established the principle of law that now governs

annexations by jurisdictions subject to Section 5, and in effect

says that where an annexation occurs which changes the black per-

centage, the jurisdiction must go to single-member districts arranged

so as to insure racially proportional representation, i.e., an arrange-

ment that will Oafford them representation reasonably equivalent

to their political strength in the enlarged community', supra.

Since S5 contains a "disparate impact" test similar to what

is proposed for $2 by HR 3112, it is certain that the Courts will

not require any less under 52, and for reasons presently to be

explained, it is submitted that the Courts will likely apply an

even more rigorous standard under S2.

The last-mentioned likelihood comes about in this way.

Arguably, under a pure effecto test which does not require any

consideration of purpose or intent, any annexation which reduces a

black population percentage would be barred. In fact, that was the

argument made in the Petersburg and Richmond cases and not lightly

rejected. This holding was made, however, under a "disparate impact

tests whJch was construed in the peculiar context of SS, which does

not impose a permanent standard such as 62, but only a threshold

standard for initial preclearance, under a section of the Voting

Rights Act which the Supreme Court has held was designed for a specific,

limited purpose only, to wit, to
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(I.nsure that no voting-procedure changes would be

made that would lead to a retrogression in the position

of racial minorities with respect to their effective

exercise of their electoral franchise.' Beer v. United

States, 425 U.S. 130 (1976). (emphasis supplied)

Section 2, however, is a permanent law, and applies not just at the

point in time of initiAl enactment, and unlike Section 5, is not limited

in its legislative purpose to preventing only retrogression arising from

changes, but is likely to be enforced according to its clear terms,

unlimited by the peculiar purposes of $5. The Beer case itself demon-

strates the tendency of the courts to enforce the Voting Rights Act

in a brc .3, sweeping manner. While the case deals with preclearance

of a new reapportionment plan and not an annexation, the case is never-

theless pertinent here as being indicative of the general attitude of

the courts. In that case, a new reapportionment plan was devised so as

to give the blacks in New Orleans one black voter majority district.

Previously they had none. Both the Attorney General and the district

court in the District of Columbia refused to approve the plan, however,

because if the district lines had been drawn in an East-West configura-

tion, rather than a North-South one, blacks likely would have achieved

districts guaranteeing them proportional representation. In other

words, the lower court held that the redistricting had to be done so as

to maximize black voting strength, i.e., propostional representation.

.The Supreme Court rejected this contention only by looking at the peculiar

purpose of 55, and then only by a 6-3 majority, Justices White, Marshall

and Brennan contending that Under $5, proportional representation was

required. The majority held that in $5, Congress was mainly concerned

with changes which resulted in retrogression.

The considerations which prompted a majority of the Court to reject

proportional representation in the Beer case will not be present under a

permanent law such as Section 2. The latter's thrust is not just at

covered jurisdictions, and is not limited to preserving the status quo

ante.

The foundation for such a distinction has already been laid by the

District Court in the District of Columbia in City of Port Arthur v. United

States, 517 F. Supp. 987 (D.C. D.C. 1981), where the Court discussed the
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implications of annexations at length, and in denying preclearance because

a plan was not gerrymandered so as to insure proportional representation

to blacks, held that the Beer rule did not apply to annexations* i.e..

merely insuring that there was no retrogression, was not sufficient here.

Similarly, in the City of Richmond case, supra, the district court

had disapproved the annexation altogether, despite the fact that the dis-

tricts had been devised so as to insure blacks proportional representation.

The Court was concerned mainly by the fact that blacks nevertheless would

no longer be a majority in the new enlarged city. The Supreme Court re-

jectud Lhe district court's decision on this issue, but not without some

difficulty, and even then, by only a 6 to 3 majority. 422 U.S. 359 (1975).

The message of all this is clear: The amended Section 2 will stop

most annexations and governmental consolidations in their tracks, for under

the wording of S2, withoutthe limiting construction applicable to S5, any

annexation which reduces a black or language-minority majority is proscribee

THE DISPARATE IMPACT AMENDMENT TO SECTION 2 WILL
INVALIDATE CONGRESSIONAL DISTRICTING AND OTHER

LEGISLATIVE DISTRICTING PLANS

In Wright v. Rockefeller, 376 U.S. 52 (1964), challenge was made

to the state law prescribing the congressional apportionment for the four

New York congressional districts in New York County (Manhattan Island)

on the ground that the districts had been set up along racial lines.

The Court rejected the challenge on grounds that plaintiffs "failed

to prove that the New York Legislature was either motivated by racial

considerations or in fact drew the districts on racial lines" (376 U.S.

at 56).

In other words, a "discriminatory purpose" or "intent to dis-

criminate" rule was .applied--to congressional reapportionment. See City

of Mobile v. Bolden, 446 U.S. 55, 63 (1980), where Wright v. Rockefeller

was explained in these terms. Had a disparate impact or "effect" test

been employed as urged by Justices Douglas and Goldberg in dissent,

it is apparent that the congressional districting act would not have

survived challenge.

It is therefore clear for all who are willing to see that the

"disparate impact" standard of an amended S2 is going to play havoc

with congressional and other legislative districting plans. If a plan
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impacts unfavorably on any minority, this fact alone condemns it. At

this point in time, it is not possible to guess how such a rule will

operate in practice. The signals are clear, however, and they indicate

that districting is going to become much more difficult and racially

oriented under the amended Section 2. The House Committee Report expressly

indIcates that a districting plan which "in other ways denies equal access

to the political process would be illegal under S2.1(Report, pp. 30-31).

THE AMENDED SECTION 2 WILL ALSO INVALIDATE CANDIDATE
QUALIFICATIONS, VOTER QUALIFICATIONS AND NUMEROUS

OTHER VOTING LAWS

In the voting dilution cases decided under Fourteenth Amendment

standards, as defined in Zimmer v. McKeithen, 485 F2d 1297 (C.A. 5th

1973), affd. 424 U.S. 636 (1976), the courts have had occasion to

identify a number of election law provisions which have a potential

for imposing a disparate impact on minorities:

Lack of residential subdistricts in at-large elections;

majority vote requirement with run-off elections; place

rule, requiring head to head confrontations; and anti-

single shot voting requirements.

See White v. Regester, 412 U.S. 755 (1973); Zimmer v. Mc1eithen,

supB.

In addition, preclearance cases under Section 5 have also recog-

nized that certain other laws have a discriminatory or disparate potential,

such as reapportionment, McDaniel v. Sanchez, 68 L.Ed.2d 724 (1981);

laws governing getting on the ballot, Hadnott v. Amos, 394 U.S. 358 (1969);

Allen v. State Board of Elections, 393 U.S. 544 (1969); United Ossining

Party v. Hayduk, 357 F. Supp. 962 (D.C. N.Y. 1971); polling place changes,

Perkins v. Matthews, 4.0 U.S. 379 (1971); candidate qualifications,

Dougherty County v. White, 439 U.S. 32 (1978); Allen v. State Board of

Elections, 393 U.S. 544 (1969) and cf. Jenness v. Little, 306 F. Supp.

925 (D.C. Ga. 1969), app. dism. 397 U.S. 94; laws governing neighborhood

registration drives, NAACP v. DeKalb County, 494 F. Supp. 669 (D.C. Ga.

1980); write-in candidates and assistance in voting, Allen v. State

Bonrd of Elections, 393 U.S. 544 (1969); and laws providing for appoint-

ment or other means of selecting public officers rather than by elections,

Horry County v. United States, 449 F. Supp. 990 (D.C. D.C. 1978).
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Of these_ the one which has the most grave implications is that

of candidate qualifications. The consequences of a 'disparate impact*

standard in this area will mean ultimately that the federal courts will

have to review the reasonableness of state laws defining qualifications

for all elected public offices, and determine whether the prescribed

qualifications are relevant to the duties of the particular position. This

is borne out by experience under Title VII of the Civil Rights Act of

1964, 42 USCA 2000s, et seq., dealing with equal employment opportunities.

Despite the fact that the law does not directly impose a disparate or

discriminatory impact test, 42 USCA 2000e-2, the Supreme Court held in

Griggs v. Duke Power Co., 401 U.S. 424 (1971) that S703(a)(2) (42 USCA

2000e-(a)(2)),6 imposed a disparate effect test, and that where it was

seen that Duke Power's high school education and employment test require-

ments disqualified a greater proportion of blacks than whites, these

requirements would be proscribed - despite an express approval of ability

tests in the Act, 42 USCA 2000e-(h), and a showing that the requirements

wore not adopted with discriminatory intent - in the absence of a showing

that the requirements had,

.. . a manifest relationship to the employment in question".

(401 U.S. at 432).

The Griggs case has played havoc with many completely fair, non

discriminatory employment requirements. Merely by showing that they
have a disproportionate impact on minorities, places the burden on

the employer to prove that they are "manifestly" related to job

performance. This test is so subjective that it in effect permits

the courts to substitute their judgment for that of the employer

and to strike doMn such tests simply because the judge feels that

some other test would do the job in a better way.

6. This section declared:
Olt shall be an unlawful employment practice for an
employer

(2) to liLit, segregate, or classify his employees or
applicants for e loyment in any way which would deprive
or tend to deprive any individual of employment oppor-
tunities or otherwise adversely affect his status as an
employee, because of such individual's race, color.
religion, sex, or national origin."
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Certainly, if the Court has imposed such a requirement under a

discriminatory impact test not clearly defined, and squarely in the

7face of a statute purporting to permit use of such tests, the

unequivocal discriminatory impact standards of Section 2 as it is

proposed to be amended, without any limiting provisions at all, will

most surely require that the Courts scrutinize carefully all state laws

defining qualifications and educational requirements for all state and

local offices. The extension of such a requirement to appointive

offices and public employment in general would place in jeopardy the

civil service systems in most states.

Here again, it is significant to recall what has been referred

to before, i.e., that under an "impact" test, the validity of a law is

made to depend upon how it works in a given case, so that a law pre-

scribing specific educational qualifications might be valid in New

Hampshire, and void in New York, Illinois or Georgia.

Certainly, voter qualifications would be affected by an amended

Section 2.

THE SUPREIE COURT'S INTERPRETATION OF SECTION 2 IN MOBILE
V. BOLDEN IS CORRECT

The House Report accompanying HR3112 declared that:

"'The purpose of the amendment to section 2 is to restate

Congress' earlier intent that violations of the Voting

Rights Act, including Section 2, could be established by

showing the discriminatory effect of the challenged practice.

In the 1965 Hearings, Attorney General Katzenbach testified

that the section would reach any kind of practice. . . if

its purpose or effect was to deny or abridge the right to

vote on account of race or color.' (emphasis added) As the

Department of Justice concluded in its amicus brief in

Lodge v. Buxton, applying a 'purpose' standard under Section

2 while applying a 'purpose or effect' standard under the

other sections of the Act would frustrate the basic policies

of the Act." (Report, p. 29)

7. 42 USCA 2000e-2(h) declares that "Notwithstanding any other provision
of this subchapter, it shall not be unlawful employment practice for
an employer to . . . give and act upon the results of any professionally
developed ability test...
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This statement is not correct. There was no indication that

when Congress passed the Voting Rights Act in 1965, it intended S2

to include a discriminatory impact or effect test.

It is true, as stated, that in the course of his testimony,

Attorney cneral Katzenbach was asked by Senator Fong whether the

word *procedure* as used in S2 would cover situations where days

and times upon which registration offices are open were unduly

restricted, and the Attorney General gave the answer relied upon.

The exact line of questions was as follows:

OSenator Fong. * * *

Mr. Attorney General, turning to section 2 of the bill, which

reads as follows:

No voting qualification or procedure shall be imposed or

applied to deny or-abridge the right to vote on account

of race or color -

there is no definition of the word 'procedure' here. I am

a little afraid that there may be certain practices that

you may not be able to include in the word 'procedure.'

For example, if there should be a certain statute in a

State that says the registration office shall be open 1 day

in 3, or that the hours will be so restricted, I do not think

you qan bring such a statute under the word 'procedure'.

Could you?

Attorney General Ratzenbach. I would suppose that you could

if it had that purpose. I had thought of the word 'procedure'

as including any kind of practice of that kind if its

purpose or effect was to deny or abridge the right to

vote on account of race gr color.

Senator Fong. The way is now written, do you think there

may be a possibility that the Court would hassle over the

word 'procedure'? Or would, probably, it allow short

registration days or restricted hours to escape this provision

of the statute?
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Attorney General Katzenbach. I do not believe so, Senator,

although the committee might consider that. . . " emphasiss supplied)

(Hearings Before The Committee On The Judiciary, United

States Senate, 89th Cong. on S. 1564, p. 191).

As shown above, the statement relied on by the 1981 House

Committee report, was not given in response to a direct question as

to whether S2 would have an "impact" test, but was a reply to a question

as to whether registration office hours would be covered. To begin

with, the Attorney General in effect said, "Yes", "if it had that

purposes (Id.). Moreover, it is clear that his reply confused the

wording of S2 with that of Sections 4 and 5, which specifically use

.the terms,

for the purpose or with the effect of denying or

abridging the right to vote on account of race or color

a (42 USCA, Sections 1973b(a), 1973c).

Since Congress specifically used the term "effect" in Sections

4 and 5, and conspicuously omitted it in Aection 2, it is apparent

that this difference in language was intentional,and decigned to

give a different scope to Section 2 than to Sections 4 and 5.

In dealing with this very question, the United States Court

of Appeals for the Fifth Circuit held in United States v. Uvalde

Independent School District, 625 F.2d 547 (C.A. 5th 1980) cert. den.

68 L.Ed.2d 858 (1981):

"However, we point out that the single statute contains

a number of different provisions, each with a different

objective, that for its comprehension, critical examination

of each section is essential, and that the reader cannot,

therefore, assume that each of the sections is designed to

reach the same objective, or is necessarily to be read in

the same manner."

The Court further declared:

mHowever, Section 5 is more broadly remedial than Section 2

and reaches all changes in voting laws and not simply voting

practices that deny or abridge the right to vote."

93-758 0 - 83 -- 60
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The Court further pointed out that Section 2 was construed in

Dougherty County Board of Education v. White, 439 U.S. 32 (1978),

by three judges as applying only to voting procedures that deny someone

the right to vote, and that this view became the view of four judges

in City of Mobile v. Bolden, supra.

It should also be pointed out that the word "deny" as used in

Section 2, itself connotes "intent". See UniteJ States v. Uvalde

Independent School District, 461 F. Supp. 117, 123 (D.C. Tex. 1978).

In Section 5, Congress was dealing with changes in particular

areas which, because of past conduct, raised at least a suspicion

of ulterior motives, in which situation it was obviously desired to

impose a stricter standard. That is not true with respect to Section

2 which applies all over the United States.

It should also be noted that Section 2, just like the Fourteenth

Amendment, uses the terms "deny or abridge", and those terms were

construed in City of Mobile v. Bolden, supra, as imposing an intent

requirement.

More importantly, during the hearings on the 1965 Act, in

response to a statement by Senator Ervin, as to possible differences

in legality of events occurring in North Carolina and New York,

Senator Dirksen replied:

"If I could have the attention of the Senator from North

Carolina, that observation is not correct, because you

have to go back to the all-inclusive section in this bill,

which is S2. It says that no voting qualification or

procedure shall be imposed or applied to deny or abridge

the right to vote on account of race or color. That is

a restatement; in effect, of the 15th Amendment.

Attorney General Katzenbach. Yes."

(Hearings, Id., at p. 171.)

And, later at page 208, Senator Dirksen also referred to

Section 2, characterizing it as,

almost a rephrasing of the 15th Amendment..
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Attorney General Katzenbach agreed with this statement.

The United States Supreme Court took note of this legislative

history in City of Mobile v. Bolden, 446 U.S. 55, 61, declaring,

"Section 2 was an uncontroversial provision in proposed

legislation whose other provisions engendered protracted

dispute. The House Report on the bill simply recited

that S2 'grants. . . a right to be free from enactment

or enforcement of voting qualifications. ...or practices

which deny or abridge the right to vote on account of

race or color.' HR Rep No. 439, 89th Cong, 1st Sees,

23 (1965). See also S Rep No. 162, 89th Cong, 1st

Seas, pt 3, pp. 19-20 (1965). The view that this section

simply restated the prohibitions already contained in the

Fifteenth Amendment was expressed without contradiction

during the Senate hearings. Senator Dirksen indicated

at one point that all States, whether or not covered by

the preclearance provisions of S5 of the proposed legisla-

tion, were prohibited from discriminating against Negro

voters by S2, which he terms almost a rephrasing of the

15th (A)mendment.' Attorney General Xatzenbach agreed.

See Voting Rights: Hearings on S 1564 before the Senate

Committee on the Judiciary, 89th Cong, 1st Seas, pt 1, p.

208 (1965).0 (446 U.S. at 61).

It is submitted that under any reasonable interpretation,

S2,by its very language, was intended to have a different scope

than SS4 or 5, and that this Congress did not consider otherwise when

it adol.'-d the Voting Rights Act of 1965, any statements in the 1981

House Committee Report to the contrary notwithstanding.

The SuVreme Court has already rejected the proposition that

isolated statements by single individuals as to the meaning of terms

in the Voting Rights Act should be determinative in construing the

act. in Allen v. State Board of Elections, 393 U.S. 544 (1969), the

question was whether the terms "voting qualification or prerequisite

to voting, or standard, practice or procedure with respect to voting

, as contained in the preclearance section, 55 (42 USCA 1973c),
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and as illuminated by the definition of "voting" contained in S14(c)(2),

extended coverage to candidate qualifications. The defendant state

(Mississippi) relied on statements of Assistant Attorney General Burke

Marshall to the effect that the Act was not concerned with candidate

qualifications (393 U.S. at 564). The Court rejected this contention,

declaring:

"In light of the mass of legislative history to the

contrary, especially the Attorney General's clear

indication that the section was to have a broad scope

and Congress' refusal to engraft even minor exceptions,

the single remark of Assistant Attorney General Burke

Marshall cannot be given determinative weight. Indeed,

in any case where the legislative hearings and debate

are so voluminous, no single statement or excerpt of

testimony can be conclusive." (393 U.S. at 568-9)

SECTION 5, THE PRECLEARANCE SECTION, SHOULD NOT BE REENACTED

I do not appear in opposition to all provisions of the Voting

Rights Act.

I have set forth some views which I think the Congress should

seriously consider in connection with the proposed amendment to

Section 2 of the Act.

I do not op:ose retention of these provisions outlawing all

literacy tests, 42 USCA 1973b (54 of the 1965 Act); 42 USCA 1973aa

(5201 of 1970 act, as amended).

I do submit that the preclearance section, Section 5, should be

repealed, as having served its original purpose, and being no longer

justified by existing conditions, and replaced with a provision authorizing

imposition of apreclearance requirement by judicial decree on a finding of

purposeful discrimination.

This section constitutes the most drastic legislation ever enacted

by Congress.

It was enacted to deal with what was concerned to be-an emergency

situation. Its rationale could be justified, if at all, not just on the

basis that the laws of Some states restricting the right to vote were
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unconstitutional, since existing laws and remedies were capable of coping

with that, but solely on the basis that in some states, new laws were

being enacted to circumvent court decisions as rapidly as the courts
S

were striking down the old ones. That situation, which was seen to exist

in only 3 states,9 was responsible for the act's preclearance section

being made applicable to six states.

For the first and only time in the history of this country,

congressional acts declared that a state could not ever enact a law

without permission of the Attorney General or the district court in

the District of Columbia.

If this is good federal law as to state voting laws, it is

equally good as to state labor laws, criminal laws, education laws,

conservation laws, and the whole gamut of legislative affairs.

I will reiterate here what I said in arguing the 1966 South

Carolina Voting Rights case before the Supreme Court, modified only

to make it applicable to Congresss

OWe do not deny that discrimination may have been practiced

in some Areas of the south. X do not stand here to defend

it. Instead, I am ashamed of it. Nor do we gainsay the

right of Congress to make corrective action. But a state,

no more than an individual, does not lose the protection of

the Constitution merely because it may have in some respects

fallen short of its responsibilities. To paraphrase Judge

Wisdom, what all Americans know, this Court knows, and all

Americans know that the Voting Rights Act was enacted under

8. It was so stated in the Committee Report. See 2 U.S. Cong. & Adm.
News, p. 2550 (1965) and recognized in the Supreme Court case upholding
the Act, South Carolina v. Katzenbach, 383 U.S. 301, 314 (1966). The
Attorney Goneral admitted in 1965 that there were few known violations
in South Carolina, Id., p. 2474, and the writer personally knows of only
one or two in Georgia. See United States v. Raines, 362 U.S. 17 (1960),
and Thornton v. Martin, 1 Race Rel. L.R. 213 (D.C. Ga. 1955). Instances
of voting discrimination were not widespread at all in Georgia, and there
had been no instances at all of state or local officials invoking alter-
native means of discrimination upon being enjoined from pursuing a prior
course of illegal conduct, as had been the case in Alabama, Mississippi
and-Louisiana. In South Carolina v. Katzenbach, supra, the Supreme Court
stated that evidence of voting diacrimination in Georgia, South Carolina
and parts of North Carolina was fragmentary (383 U.S. at 329-330).

9. Note 8, Id.
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the most turbulent conditions, with substantial numbers of

people threatening civil rebellion and issuing periodic

ultimatums to Congress. I would hope that so long as this

(Congress) sits, (you will not), to appease the surging mob in

the street, invoke an unconstitutional means to a constitutional

end."10

The drastic, unprecedented nature of Section 5 has not

gone unnoticed.

In 1965, it was referred to in the Wall Street Journal as

being an "immoral law." (Issue of Narch 22, 1965).

In South Carolina v. Katzenbach, 383 U.S. 301 (1966), which

upheld the validity of the law, Chief Justice Warren characterized

the act as creating

. . . stringent new remedies" (383 U.S. at 308)

and that the Act was

. . . an uncommon exercise of congressional power" (383 U.S. at

334).

Justice Black, dissenting from that part of the decision

upholding S5, alluded to the fact that Congress had exercised its

power,

through the adoption of means that conflict with the

most basic principles of the Constitution" (383 U.S. at 358).

In Allen v. State Board of Elections, 393 U.S. 544 (1969),

the Act was referred to by Chief Justice Warren as being

. . an unusual, and in some respects a severe procedure . .

(393 U.S. at 556).

In the same decision, Justice Harlan referred to the Act as

being "a revolutionary innovation in American government" (393 U.S.

at 585).

10. See Time Magazine, Jan. 28, 1966, pp. 18-9.

~-51-
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In Dougherty County Board of Education v. White, 439 U.S. 32

(1978), Chief Justice Burger and Justices Powell and Rehnquist observed

that Section 5,

. .. marked a radical departure from traditional notions

of constitutional federalism, a departure several members of

this Court have regarded as unconstitutional",

and they further noted that the

. .. Justice Department has conceded in testimony before

Congress that it is a 'substantial departure.., from

ordinary concepts of our federal system.' Hearings on

S 407 at al. before the Subcommittee on Constitutional

Rights of the Senate Committee on the Judiciary, 94th

Cong, 1st Sees, 536 (1975) (testimony of Stanley Pottinger,

Asst. Atty. Gen., Civil Rights Division). (439 U.S. at 48)

In United States v. Sheffield Board of Commissioners, 435 U.S.

lit; (1978), Justice Stevens, with Chief Justice Burger and Justice

Rehnquist concurring, characterized the preclearance requirement as

. .. one of the most extraordinary remedial provisions

in an act noted for its broad remedies. Even the Department

of Justice has described it as a substantial departure from

ordinary concepts of our federal system its encroachment

on state sovereignty is significant and undeniable" (435 U.S.

at 141).

In Berry v. Doles, 438 U.S. 190 (1978), Justice Powell stated:

'It must be remembered that the Voting Rights Act imposes

restrictions unique in the history of our cCU1ltry on a

limited number of selected States. The need to bring a

measure of common sense to its application is underscored

further by the fact that state and local officials now are

supplicants for the Attorney General's dispensation of approval

under S5 'at the rate of over 1,000 per year, and this rate

is by no means indicative of the number of submissions

involved if all covered States and political units fully
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complied with the preclearance requirement, as interpreted

by the Attorney General." (438 U.S. at 200-201).

Since the passage of the 1965 Act,seven (7) Supreme Court judges

have considered 55 to be unconstitutional.

In South Carolina v. Katzenbach, supra, Justice Black dissented

from the court's opinion upholding Section 5, declaring that the section

violated the rule prohibiting federal courts from rendering advisory

opinionson the constitutionality of laws (383 U.S. at 357) and for

the more important reason, as stated by him:

"Section 5, by providing that some of the States cannot

pass state laws or adopt state constitutional amendments

without first being compelled to beg federal authorities

to approve their policies, so distorts our constitutional

structure of government as to render any distinction

drawn in the Constitution most meaningless. One of the

most basic premises upon which our structure of government

was founded was that the Federal Government was to have

certain specific and limited powers and no others, and

all other power was to be reserved either 'to the States

respectively, or to the-people.' Certainly if all the

provisions of-our Constitution which limit the power of the

Federal Government and reserve other power to the States

are to mean anything, they mean at least that the Statcs

have power to pass laws and amend their constitutions

without first sending'their officials hundreds of miles

away to beg federal authorities to approve them. (383 U.S.

at 358-9).

"Of course I do not mean to cast any doubt whatever upon

the indisputable power of the Federal Government to invalidate

a state law once enacted and operative on the ground that it

intrudes into the area of supreme federal power. But the

Federal Government has heretofore always been content to

exercise this power to protect federal supremacy by authorizing

its agents to bring lawsuits against state officials once an
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operative state law has created an actual case and controversy.

A federal law which assumes the power to compel the States

to submit in advance any proposed legislation they have for

approval by federal agents approaches dangerously near to

wiping thi States out as useful and effective units in the

government of our country. I cannot agree to any constitu-

tional interpretation that leads inevitably to such a result.'

(383 U.S. at 360).

Justice Black also pointedly observed that the originAl constitu-

tional convention rejected a provision which would have given Congress

the very veto power asserted in Section 5, and that the action of the

King in requiring the Colonies to obtain preclearance of their laws in

distant places was one of the grievances which led to the Revolutionary

War, for included among the catalog of complaints enumerated by Thomas

Jefferson in the Declaration of Independence, was these:

"He has forbidden his Governors to pass Laws of immediate

and pressing importance, unless suspended in their operation

till his Assent should be obtained; and when so suspended

he has utterly neglected to attend to them.

For transporting us beyond Seas to be tried for pretended

offences:

For taking away our Charters, abolishing our most valuable

Laws, and altering fundamentally the Forms of our Governments:

For suspending our own Legislature, and declaring themselves

invested with Power to legislate for us in all cases whatsoever.%

(Declaration of Independence)

Justice Harlan expressed doubts as to the validity of the

Section, given the Court's expansion of the section.to cover many

things which were not intended to be covered originally, and as to

which there was no history of violations. Allen v. Boazd of Elections,

393 U.S. 544, at 586, f.n. 4 (1969).
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In Georgia v. United States, 414 U.S. 526, 543 (1973), Justice

White expressed misgivings as to Sections 5's validity, 11 as did Justice

Powell. 12

In Dougherty County Board of Education v. White, 439 U.S. 32

(1978), Justice Powell, with Chief Justice Burger and Justice Rehnquist

concurring, again expressed doubt as to.-the validity of Section 5-

(439 U.S. at 48).

In City of Rome v. United States, 446 U.S. 156 (1980), Justices

Powell, Stewart and Rehnquist expressed grave doubts as to the validity

of Section 5, as construed by the majority opinion in that case to

prohibit individual political subdivisions to bail out where the

subdivision's state was a covered jurisdiction (See 439 U.S. at 200,

211).

It is thus apparent from the foregoing that.even the judges who

believe Section 5 to be constitutional, all agree that it is a drastic,

uncommon exercise of legislative power by Congress, and a number of

other justices have serious doubts as to its constitutionality.

When enacted, the Congress recognized the unusual nature of

the preclearance provision, but found justification on the basis of

the emergency circumstances found to exist at that time. As stated

by the Supreme Court:

"Even when favorable decisions have finally been obtained,

some of the States affected have merely switched to

discriminatory devices not covered by the federal decrees

or have enacted difficult new tests designed to prolong

the existing disparity between white and Negro registration.

Alternatively, certain local officials have defined and

11. "Although the constitutionality of S5 has long since been upheld,
South Carolina v. Katzenbach, 383 U.S. 301 (1966), it remains a serious
matter that a sovereign State must submit its legislation to federal
authorities before it may take effect. It is even more serious to insist
that it initiate litigation and carry the burden of proof as to con-
stitutionality simply because the State has employed a particular test
or device and a sufficiently low percentage of its citizens has voted
in its elections.0 (411 U.S. at 543).

12. "It is indeed a serious intrusion, incompatible with the basic
structure of our system, for federal authorities to compel a State
to submit its legislation for advance review." 411 U.S. at 545,
referring also to Justice Black's dissent in South Carolina v. Katzenbach.
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evaded court orders or have simply closed their registration

offices to freeze the voting rolls.' South Carolina v.

Katzenbach, supra (383 U.S. at 314).

The unusual circumstances justifying Section 5 no longer exist.

As pointedly stated by an editorial in the National Review of

November 27, 19811

"When the Voting Rights Act was passed by Congress in 1965 -

it was justified as a temporary emergency measure. Some

Southern jurisdictions had abused literacy tests and other

.'tensibly neutral devices so as to prevent eligible blacks

.. registering to vote. The 1965 Act forbade abuses and

...&o required jurisdictions that had employed them to 'pro-

clear' any changes in their voting laws with the Justice

Department. Complaints about the constitutionality and the

wisdom of this 'second Reconstruction' were answered by

reference to the enormity of the wrong and the brief

duration of the remedy. Any covered jurisdiction would be

able to 'bail out' of the pre-clearance requirement after

five years by showing that it had not used any discriminatory

test or device.

The emergency, however, got worse and worse, as federally

regulated emergencies tend to do. The Voting Rights Act was

extended and the scope of its coverage expanded in 1970 and

1975. The most important change, however, has been a subtle

administrative and judicial redefinition of the problem

addressed by'the Act. Compliance is no longer measured by

the absence of overt discrimination or even by the number

of blacks who register and vote, but by the number of 'minority

districts' and of black and Hispanic elected officials. The

Carter Justice Department generally disapproved redistricting

plans that created fewer 'minority districts' than it was

theoretically possible to create by artful use of the gerry-

mander. The United States District Court for the District of

Columbia, where all bail-out suits and appeals from Justice

Department objections must be brought, has adopted a similar
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standard for deciding whether a jurisdiction has deniedd or

abridged the right to vote' within the meaning of the Act.

The affirmative-action principle, superimposed on the right

to vote, has produced the right to win.

The new Voting Rights Act Extension of 1981, already passed

by the House, would ratify and extend thisredefinition."

(National Review, Nov. 27, 1981, pp. 1394-5).

The traditional, normal processes of law are now adequate to

cope with any problem that may arise in the area of voting rights. The

abuses addressed in 1965 dealt mainly with "tests and devices" such as

literacy tests. Those have been permanently outlawed throughout the

United States. Retention of that ban will obviate all legitimate

problems likely to arise.

Retention of Section 5 can only be justified now on the basis, not

to prevent discrimination, but to guarantee that only laws which affirma-

tively favor minorities will ever become law. That is the way that

Section 5 is now being used.

This is so because,as pointed out in the National Review editorial,

Section 5 has been unjustifiably expanded by judicial construction to

cover things not within its letter or original'intent.

Section 5 uses the terms voting qualification or prerequisite

to voting, or standard, practice, or procedure with respect to voting"

42 USCA 1973c, and voting is defined in Section 14(c)(1) as including

"all action necessary to make a vote effective in any primary, special

or general election, including but not limited to, registration, listing

pursuant to this subchapter, or other action required by law prerequisite

to voting, casting a ballot, and having such ballot counted properly

and included in the appropriate totals of votes cast. . . " 42 USCA

1973 1 (c)(1).

From these provisions, it is clear that only matters dealing

directly with registration, voting, and counting of votes was

covered by Section 5.
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In three cases reported under the title of one, Allen v. Board

of Elections, 393 U.S. 544 (1969), however, the Court, with Justices

Black and Harlan dissenting, construed the act far beyond anything

justified by the wording or legislative history. In that case, the

Court held the preclearance provisions of Section 5 applicable to

such laws as those authorizing change to county-wide voting, change

to appointment of officials rather than election, and laws governing

how independent candidates get on the ballot. Justice Harlan dissented,

declaring:

'In moving against 'tests and devices' in S4, Congress

moved only against those techniques that prevented

Negroes from voting at all. Congress did not attempt to

restructure state governments. The Court now reads SS,

however, as vastly increasing the sphere of federal inter-

vention beyond that contemplated by S4, despite the fact

that the two provisions were designed simply to inter-

lock. The District Court for the District of Columbia is

no longer limited to examining any new state statute that

may tend to deny Negroes their right to vote, as the

'tests and devices suspended by S5 had done. The decision

today also required the special District Court to determine

whether various systems of representation favor or disfavor

the Negro voter - an area well beyond the scope of S4.

(393 U.S. at 585-6). -

In Perkins v. Matthews, 400 U.S. 379 (1971), a divided court

held Lhat annexations were subject to preclearance, and reiterated

its holding that a change to at-large elections was also covered.

Justice Harlan dissented again, declaring that *Given a change with

an effect on voting, a set of circumstances may be conceived with

respect to almost any situation in which the change will bear more

heavily on one race than on another. In effect, therefore, the

Court requires submission of any change which has an effect on voting.

I think it plain that the statutory phrase - 'with respect to voting' -

was intended to have more limited compass.* (400 U.S. at 398).
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Later, in Dougherty County Board of Education v. White, 439 U.S.

32 (1978), an even more divided Court held the section applicable to

candidate qualifications. Justice Stevens expressed his disagreement

with the holding, but concurred because of prior decisions. The Chief

Justice, and Justices Powell and Rehnquist dissented, declaring that

the "Court's ruling is without support in the language or legislativee

history of the Act" (439 U.S. at 47).

Georgia v. United States, 411 U.S. 526 (1973), held the preclearanc,

provision applicable to-state reapportionment plans. Chicf Justice

Burger again expressed his view that Allen v. State Board of Elections

had been wrongly decided (411 U.S. at 541).

Had Section 5 been confined to its originally intended scope of

covering only changes relating to registration, voting and counting

of the vote, there would be some justification for its limited

geographical application, at least originally (although I submit that

there is no longer any justification for it at all).

The fact is, however, that as a result of the expansive con-

struction given to the Act in Allen, Perkins and Dougherty County,

the section's confinement to just a few states can no longer be

justified morally or legally, because the concerns now served and

the problems addressed are equally valid all over the United States,

and not just in a few states. Justice Harlan made this very point in

Allen (indicating in a footnote that he has difficulty in sustaining

the constitutionality of the Act given its broad scope of coverage

and limited geographical application). He declared:

"The Court's construction of S5 is even more surprising

in light of the Act's regional application. For the statute,

as the Court now construes it, deals with a problem that is

national in scope. I find it especially difficult to believe

that Congress would single out a handful of States as

requiring stricter federal supervision concerning their

treatment of a problem that may well be just as serious in

parts of the North as it is in the South." (393 U.S. At 586).
(emphasis supplied).

Practically, it is not realistic to assume that the Congress

is going to make Section 5 nationwide in application. This very fact,
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however, demands that in equity and fairness, the provision be repealed,

frr as stated by Justice Black,

"Never would this law have emerged from congressional

committee had it applied to the entire United States.

Our people are more jealous of their own local govern-

ments than to permit such a bold seizure of their

authority." (400 U.S. at 406-7).

I recognize that the claim is made that the Voting Rights Act

has been the most successful Civil Rights Legislation ever adopted.

That may be, but it is no reason for retaining Section 5. The dramatic

increases in voting, and consequently, black participation and office

holders, is due mainly to the abolition of literacy tests, and since

that ban has been made nationwide by later-amendments, those gains will

not be affected by the repeal of S5 and its substitution by a suspension

law geared to a finding of violation in a given case.

Moreover, to the extent that S5 may have resulted in some

minorities being elected because of the affirmative action - reverse

discrimination implementations of S5 by the Attorney General and the

District of Columbia district court, they are ill-begotten gains which

the recipients were not justlk entitled to. The Third Reich was perhaps

the most efficient governmental organization ever devised, but that did

not make it right, honorable, or a desirable example to follow.

CONCLUSION

I respectfully submit that the amendments to Section 2 should

be rejected; that the permaxient nationwide ban on literacy tests be

retained; that Section 5 be repealed, and a provision substituted

along the lines of that proposed in the House of Representatives by

Representative Hyde under'which a Court in any case where discrimina-

tion in voting is found in fact, be empowered to impose a temporary

preclearance provision, with preclearance by that Court itself, and

that this provision be given nationwide application.
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Senator THURMOND. I believe our next witness is Mr. Joseph
Rauh, counsel for the leadership conference on civil rights.

Mr. RAUH. I think Mr. Dorsen has to get away and I will yield,
sir.

Mr. DoRsm. Mr. Rauh will yield to me.
Senator THURMOND. All right, that will be fine. Come around

then, Mr. Dorsen. We will be glad to hear from you.

STATEMENT OF PROF. NORMAN DORSEN, SCHOOL OF LAW, NEW
YORK UNIVERSITY

Mr. DORsBN. T'hank you very much, Mr. Chairman. It is very
nice to see you. I have an extensive statement that, with your con-
sent, I would like to put into the record but I have a summary that
I would like to present now.

Senator THURMOND. That would be fine. We will put your state-
ment in the record, and then you could just briefly summarize it.

Mr. DoRS N. That is exactly right. Thank you very much.
My name is Norman Dorsen. I am a lawyer admitted in New

York, the District of Columbia, and other Federal courts. Before
engaging in private practice, I was a law clerk to Chief Judge Cal-
vert Magruder of the Court of Appeals for the First Circuit, and
also a law clerk to John Marshall Harlan, Justice of the United
States Supreme Court.

In view of the fact that Mr. Justice Harlan's name was men-
tioned a moment ago, I would like to say that one of Justice Har-
lan's cardinal precepts was to have Congress and not the courts to
act and accept responsibility for the development of the law, and
that is what I shall be asking for in a moment. I think it is very
dangerous to speculate about Justice Harlan's views on the issue
pending before the Congress.

Since 1961 I have been a faculty member at New York Universi-
ty, where I am now Stokes Professor of Law. I have lectured at
Harvard, Ohio State, Texas, Oxford, Michigan, Arizona, and the
University of California. I was president of the Society of American
Law Teachers from 1973 to 1975. I have appeared as counsel and
argued man constitutional cases in the United States Supreme
Court. Finally, I am and have been since 1976 the president of the
American Civil Liberties Union. Although I am appearing today in
my individual capacity, my views on this issue and those of the
ACLU are similar.

The first thing I would like to say is that this is not a quota bill,
this is not a proportional representation bill. The ACLU does not
support quotas or proportional representation in voting and any
suggestion that we are doing so in supporting the amendment to
section 2 is absolutely unfounded. I am sure that in the question
period we can explore this further if it is your wish, Mr. Chairman.

The Attorney General and several Members of Congress have ex-
pressed the concern that by amending section 2 as proposed in S.
1992, by making clear that proof of unlawful purpose is not re-
quired in cases brought under that provision, it might be unconsti-
tutional. Some of that concern may stem from confusion created by
the Court's recent decision in the Mobile case.
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In that case a plurality, not a majority, of the Court held that a
15th amendment violation requires proof of purposeful discrimina-
tion, and that section 2 of the Voting Rights Act merely restates
the prohibitions of the amendment. The question in Bolden was
whether Mobile's system of electing its city government violated
the 14th and 15th amendments or section 2 of the act.

The constitutional issue presented by the proposed amendment
to section 2 is not whether the practices prohibited by that section
would violate the Constitution but whether the amended version of
section 2 is "appropriate legislation" pursuant to Congress powers
under the 14th and 15th amendments to prohibit discrimination in
voting. The Court in Bolden did not address that issue.

Understandably, Congress might be reluctant about overturning
Bolden. But amended section 2 does not overturn Bolden because it
does not dispute that the 15th amendment continues to require a
showing of purpose. Accordingly, any concerns that the proposed
section 2 is prohibited by Bolden are completely unjustified.

There are, however, constitutional questions raised by the
amended section 2 concerning the limits of Congr power. These
questions can be answered by analyzing several Supreme Court de-
cisions that have provided substance to the concept of appropriate
legislation.

Amended section 2 focuses on the results and consequences of
discriminatory voting or electoral practices rather than the intent
or motivation behind them. This naturally raises the question
whether and to what extent Congress has the power to enforce the
14th and 15th amendments by prohibiting practices that may not
violate the Constitution itself.

Based upon an extensive reading of the applicable cases, it is my
firm conclusion that Congress need not legislate coextensively with
the Civil War amendments as long as there is a basis for a congres-
sional determination that the legislation "furthers an enforcement
objective related to the evils comprehended by the amendment."
That is a direct quote from South Carolina v. Katzenbach. -

Because the evil comprehended by these amendments includes
purposeful discrimination in voting, Congress can prohibit State
election practices that do not violate the Constitution if Congress
rationally could conclude that the prohibition is designed either to
eliminate the risk of purposeful discrimination, or to correct past
abuses of voting rights, or to correct discrimination against minor-
ities in areas other than voting-housing, education, employment.

A second issue raised by amended section 2 is whether it com-
ports with the requirement that appropriate legislation must be re-
medial. Section 5 of the act, as we all know, intrudes significantly
on State -sovereignty because it requires Federal approval of any
change in the election laws of a covered jurisdiction. The Supreme
Court, in approving this "uncommon exercise of congressional
power," pltoed considerable emphasis on the reliable evidence of
actual voting discrimination in a great majority of the States and
political subdivisons affected by the new remedies of the act.

A nationwide preclearance requirement is a substantial Federal-
intrusion on State sovereignty and would likely be upheld only if
Congress had reliable evidence of nationwide voting discrimination.
Amended section 2 is significantly less intrusive, and the Court

93-7S8 0 - 83 -- 61
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probably would not require findings of nationwide voting discrimi-
nation to justify its enactment.

The requirement that legislation enforcing the Civil Rights
amendments be remedial can be met if the provision is necessary
to address the risk of purposeful discrimination. Amended section 2
abundantly satisfies those criteria because even if Congress does
not find recent nationwide racial discrimination in voting, section 2
would satisfy the Court's requirement that legislation enacted pur-
suant to Congress powers must be remedial.

Finally, amended section 2 does not permit a defendant jurisdic-
tion to defend a suit brought under that provision by proving that
the questioned practice was not enacted with an intent to discrimi-
nate. Accordingly, assuming the 14th and 15th amendments re-
quire purposeful discrimination, section 2 could be challenged as
going beyond Congress power because it does not permit a defend-
ant jurisdiction to grove the absence of purpo eful discrimination.

This argument does not hold up. Although there is some aca-
demic authority that-Congress does have the power to expand the
scope of constitutional rights that have been recognized by the
courts, the proposed amendment to section 2 does not seek to
expand those rights. As I have indicated, it is a valid exercise of
Congress enforcement power and not a redefinition of the scope of
the 15th amendment.

The Supreme Court confidently can be expected to reason that it
is within Congress broad enforcement power to prohibit practices
with discriminatory effects and to keep proof of purposeful discrim-
ination entirely out of section 2 litigation. Congress has this power
because it is extremely difficult and unreliable-and indeed a
major intrusion on the legislative process-to prove purposeful dis-
crimination. Making purposeful discrimination the key issue would

-create an unacceptable and unnecessary risk that purposeful dis-
crimination wouldbe undetected.

For these reasons, Congress undoubtedly has the power to pro-
hibit practices that create the risk of purposeful discrimination.

I would be happy to answer any questions, sir, that you or any
staff member may nave.

Senator THURMOND. Mr. Dorsen, you have stated very eloquently
your proposition that Congress has the power through the 15th
amendment to change section 2 of the Voting Rights Act. Specifi-
cally, at page 2 of your written remarks you state, and I quote:
"The proposed amendment of section 2 is an appropriate and rea-
sonable remedy for removing the effects of past intentional dis-
crimination in voting."

Would you please explain where in the section 2 amendment or
the House report there is a requirement of a showing of past inten-
tional discrimination in voting?

Mr. Do.ma. Well, there is a whole history of past intentional
discrimination in voting that I understand to be the basis of the
President's and the Attorney General's decision to support the ex-
tension of the Votm R."hts Act. We had over 100 years of evi-
dence of that disc, and while the House report in many
respects is an admirable document, I do not think it purports to be
an entire, comprehensive study of the voting discrimiation that
has occurred in this country for decades.
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Senator THURMOND. I do not think you have answered my ques-
tion.

Mr. DORSEN. Well, I think I have.
Senator THURMOND. The question I asked you was: Would you

please explain where in the section 2 amendment or the House
report there is a requirement of a showing of past intentional dis-
crimination in voting?

Mr. DosEN. Oh, section 2 does not do that. Section 2 has a re-
sults test. I may have misunderstood you and I apologize for that,
Senator.

Senator THURMOND. Does the amended section 2 presume a histo-
ry of intentional voting discrimination?

Mr. DORSEN. Yes.
Senator THURMOND. Are you telling us that it is your belief that

amended section 2 will apply only to jurisdictions covered by sec-
tion 5?

Mr. DoRsmi. No, we think that section 2 would apply, as I be-
lieve it is written, to the country as a whole. It would deal with the
problems of section 2 which are rather different from the preclear-
ance problems of section 5.

Senator THURMOND. Mr. Dorsen, are you the present president of
ACLU?

Mr. DonsEN. Yes, I am.
Senator THURMOND. Senator Hatch requested that his counsel for

the nomnittee be allowed to propound some questions.
Mr. Doiss. I am very happy to have him do that. Mr. Markman

is an old colleague.
Senator THURMOND. Therefore, he will propound questions until

Senator Hatch returns.
Mr. MARxxwN. Thank you, Mr. Dorsen. I am sorry that Senator

Hatch is not here. He should be back momentarily, we hope. If I
ucmldjitst take the liberty of asking just a very few questions that

Senator Hatch-
Senator THURMOND. If you will excuse me just a minute, I have

to leave to go to a luncheon for the President of Egypt. Our next
witness, I believe, is Mr. Joseph Rauh.

Mr. Rauh, counsel can continue with you if it is agreeable, or if
you want to wait until Senator Hatch returns you can do that,
whichever you prefer.

Mr. RAUH. Senator Hatch made a personal attack on me this
morning. I went to see Senator Hatch when he left the table there,
and I said to Senator Hatch that if he did not come back I would
make the point that he is a hit-and-run driver-

[Laughter.]
Mr. RAUH continuing]. And I intend to make that. I don't care

-wlo -is here but I understand from Mr. Markman that Senator
Hatch will return to face the answer to the attack he made.

Senator THuimoND. He is scheduled to return, so you can decide
which you would prefer to do. ...

Mr. RAuH. I am going to wait for Senator Hatch if he is coming
back momentarily.

Senator TmmoND. In the meantime, you may go ahead, coun-
.el Th

Mr. .Thank you.
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With respect to Mr. Rauh's comments, Senator Hatch is making
an effort to get back. I hope you did not construe what I said as a
guarantee that he would be back momentarily. He has been here
for the first 5 days for virtually all the witnesses, and I know he
would like to be here for your testimony as well.

There will be another Senator coming in as well in just a minute,
Mr. Dorsen.

We have had a lot of talk at this hearing about whether or not
the proposed new standard in section 2 would bring us any closer
to the concept of proportional representation or not. Could you
please share with this committee what your own views would be on
proportional representation?

Mr. DoPsEN. Well, as I said, this is not a proportional representa-
tion amendment. The law prior to the Mobile case applied an ef-
fects standard,- a results standard.Plaintiffs lost many cases under
that standard. There was no holding by any court that proportional
representation would follow. There are other considerations besides
impact that would be relevant to a determination under the new
amendment, and therefore proportional representation is, it seems
to me, wholly irrelevant.

Mr. MixMA. I am sorry. I was a little bit unclear in my ques-
tion. Your statement was very eloquent in support of what you
have just said but what would your personal views be on the desir-
ability or lack of desirability of proportional representation?

Mr. DoaszN. Here if Senator Hatch now. I am happy to see him.
How are you, Senator?

I would personally be against proportional representation. I
think that people are entitled to vote under a fair and constitution-
al system and that proportional representation has not been our
system.

Mr. ARKMAN. What is wrong with proportional representation,
in your view? Why is it an undesirable policy?

Mr. DoIszN. Well we do not want to have automatic election of
people becauseoracial characteristics or ethnic characteristics or
others that do not give the voter a choice.

Mr. M EKIAN Would you view that as unconstitutional?
Mr. DoRsN. Well, I would want to see a bill. I have taught con-

stitutional law for 21 years and I have learned not to give offhand
constitutional opinions, so I would not want to go that far but I do
not regard this bill-as I said a moment ago, Senator Hatch-as a
proportional representation bill.

Mr. MAwmA. Except for the Voting Rights Act, are you aware
of any Federal statutes that apply an effects test that were passed
under anything other than the- commerce clause of the Constitu-
tion?

Mr. DoszN. Well, I think my full statement towarlhe end of
the testimony gives several examples, pages 15 and 16, where a re-
sults test has been applied under civil rights laws. It is set out
there on pages15 and 16. Congress has approved it under the Fair
Housing Act, under section 5 of the Voting Rights Act, and under
titles VI and VII.

Mr. MRKBwr. Let me ask you another question if I could,
please, Mr. Dorsen. Suppose that a State chose to reduce its voting
age to 16 this year. As I understand it, that would be its constitu-
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tional prerogative. Let's suppose further that several years from
now that same State decided that such an experiment had not been
successful, perhaps simply because it- concluded that 16- and 17-
year-olds were simply too immature to cast ballots. Would it be
permissible for such a jurisdiction to restore its 18-year-old mini-
mum age?

Mr. DORSEN. Well, are you talking about a covered jurisdiction
under the preclearance-

Mr. MARKMAN. Any jurisdiction under section 2, under the 'pro-
posed change in section 2, rather.

Mr. DORSEN. Well, the way I read section 2, apart from the effect
or results on minorities you would also have to consider the factors
that the fifth circuit stated in the Zimmer case. You would have to
look at what the facts were based on the four or five considerations
that the court of appeals stated, and therefore I do not think you
can decide that question without examining the facts in a particu-
lar jurisdiction based on the criteria of the Zimmer case-bloc
voting, access to the system and various other--

Mr. MARKMAN. Can I add one specific factor here and see if this
could help you make a determination? Suppose that in this case
there was clear evidence that a disproportionate number of the mi-
nority individuals in that jurisdiction were 16 and 17, as compared
to the nonminority population? In fact, I believe that this is com-
monly the case and I think that most demographers would prob-
ably agree with that. Would it still be appropriate for this jurisdic-
tion to reestablish the higher age limit?

Mr. DORsEN. Well, my answer is the same. I think that is a help-
ful new fact. It obviously would trigger the kind of inquiry that sec-
tion 2, if amended, would provide. it would pass the first-step but it
would not necessarily lead to a particular result in the courts.

The point here-I do not think we should be too indirect or possi-
bly elliptical about this-the suggestion has been made that if sec-
tion 2 is amended the way we recommend that you do amend it,
that that would automatically lead to-a finding of unconstitution--
ality or illegality whenever there is a disproportionate impact. We
reject that interpretation.

The courts would follow the practice of considering that fact as it
was done before'flT" Mobile case. It would be a relevant fact but it
would not be a dispositive fact. They would consider a variety of
other things, like the history of discrimination in the area, a lack
of access to the political process, bloc voting, and that would be a
determination that the court would make.

I am trying to be as clear as I can in answering that question. I
think it is an important and relevant question but it must be an-
swered in the context of the facts of a particular jurisdiction.

Mr. MARKMAN. The Constitution guarantees a State a republican
form of government. Do you believe that the citizens of the States
have the constitutional right to choose any form -f government not
prohibited by the Constitution?

Mr. DoRsEN. Well, I have learned never to say "never" and never
to say "always." But I think in general that that is true, yes.

Mr. MAmmuN. Where, with respect to the proposed change in
section 2, does Congress get the power to strike down electoral pro-
visions which do not offend the Constitution, and how far precisely
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does that power extend? When Congress exercises that power,
should it not carefully consider the extent to which it is infringing
upon the right of self-government? Isn't that one of the totality of
circumstances that has to be considered?

Mr. DoRsw. That of course is a question that is frequently
asked, and the Supreme Court has frequently answered it. The Su-

-preme Court answered it very recently in the Fullilove case. The
Supreme Court answered it in the City of Rome case. Chief Justice
Burger, if I remember correctly, joined Justice Marshall's opinion
basically responding to that consideration.

If Congress under its legislative authority can perceive a basis
for finding that a prohibition in the statute would eliminate the
risk of purposeful discrimination, or would address purposeful dis-
crimination, or correct past abuses, or correct discrimination
against minorities, the Supreme Court will uphold it. That is the
law of this country, the constitutional law of this country going
back to the Morgan case 15 years ago. I realize there were dissents
in that case but those dissents have never prevailed in the Su-
preme Court.

Senator HATcH. Let me ask one question, Mr. Dorsen. Let me
quote briefly from a recently published Judiciary Committee print
on legislation known as the human life bill, S. 158. I believe that
you are familiar with this legislation and certainly I know that the
ACLU has commented and testified upon this legislation.

The print reads: "The constitutionality of S. 158 is supported by
Supreme Court opinions concerning the power of Congress to en-
force the 14th amendment. Supreme Court decisions recognize
broad power in Congress under section 5 of the 14th amendment to
'enforce' the provisions of this article. The Court, in Katzenbach v.
Morgan, has upheld the power of Congress to expand the substan-
tive scope of the 14th amendment right beyond the Court's previ-
ous interpretation." Now would you agree with this analysis of S.
158?

Mr. DoasEN. No; I think that I might agree with the general
principle stated, although I would quarrel with some phraseology,
but do not agree with its conclusion because the human life bill is
not expanding rights, it is contracting constitutional rights. Roe v.
Wade, as you and I have discussed in the past, held that women
have a right to choose whether or not to bear a child. The human
life bill, f it were enacted, would restrict that ri ht.

Senator HATcH. Of course, it depends on wiose rights we are
talking about, the right of the woman or the right of the fetus.

Mr. DoiszN. I am sure that that is a relevant observation but
you asked me my opinion, and -in my opinion it is the right of the
woman that is relevant, and that is the opinion of the Supreme
Court until this moment.

Senator HATcH. Certainly that is true, thus far.
iLet me ask you the same question I have askbd the others: What
a "discriminatory result?"
Mr. DoRsN. I hope I will not be thought to be facetious but I am

glad you asked me that question.
Senator HATciCH. Well, it is important that I ask it to you also be-

cause I do not think that either Mr. Sensenbrenner or the others
have really answered it, but perhaps you can.
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Mr. DORSEN. I am not sure I can but I will try. I heard the testi-
mony of Mr. Sensenbrenner and I saw the concern you had for that
issue.

The court in that case, in a case where there is a disparate
result, would have to make a determination under section 2 wheth-
er or not that result was prohibited by the amended provision. The
court would consider a number of factors. I have heard Mr. Sensen-
brenner say "the totality of the circumstances"--

Senator HATCH. That is what they all say.
Mr. DoRsEN [continuing]. And you rightly answered him, in my

opinion, that that was inadequate. It is inadequate. That could be
said about anything under the Sun.

Senator HATCH. Yes.
Mr. DORSEN. However, there are considerations that are relevant.

The first thing I would refer to is Justice White's opinion in the
White v. Regester case, in which he said: "The plaintiff's burden is
to produce evidence to support findings that the political processes
leading to nomination and election were not equally open to par-
ticipation by the group in question." That is a direct quote from
the White v. Regester case.

I believe one can be more specific still. In the Zimmer v.
McKeithen case that you are no doubt familiar with--

Senator HATCH. Right.
Mr. DoRsm [continuing]. The Court stressed four or five differ-

ent factors: the history of discrimination in the jurisdiction; the
lack of access to the political process-the one I just mentioned;
racial bloc voting; evidence that the current administrative system
perpetuates discrimination; and perhaps whether the area is de-
pressed sociologically and economically.

A court would have to make a finding. You have said in the ear-
lier discussion with other witnesses that as a practicing lawyer you
have seen judges make all kinds of findings. Well, this would be
the kind of finding those judges would make.

Senator HATCH. Would one of those matters be the existence of
at-large election districts?

Mr. DoRsEN. Well, I am not sure. I think that if an at-large elec-
tion district did have the disparate result or impact-

Senator HATCH. Or-any of these other aspects.
Mr. DoRsiN. Yes; then the court-would be permitted to make the

finding, subject to review by the court of appeals and the Supreme
Court.

Senator HATCH. Well, that is what I have been contending, that
if you have an absence of proportional representation coupled with
the presence of an at-large election district, then the court may
rule, at that particular point, that that at-large election district is
unconstitutional.

Mr. DoszN. Not per se. It would have to make the finding based
upon the circumstances.

Senator HATCH. They would have to find something more but,
frankly in what city or jurisdiction in this country would you not
be able to make some finding, somewhere, of some factor that
woud justify that r when linked up with the absence of pro-
portional representation?
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One thing I have found with you, Professor Dorsen, is that you
have shot very straight with our committee and other committees I
have been on in the past, and I admire your legal ability. However,
how could you avoid proportional representation and the elimina-
tion of at-large districts?

Mr. DORsEN. First of all, I appreciate your comments-
Senator HATCH. I am merely expressing what I know to be the

truth.
Mr. DORSEN [continuing]. Since we have been on different sides

of some of these issues. I appreciate it particularly for that reason.
I would answer you by saying that in some at-large situations

there would be a defensible finding that the system was invalid but
not in all.

Senator HATCH. Tell me how an at-largdistrict lacking propor-
tional representation could rebut the evidence?

Mr. DORsEN. Well, the answer in my judgment would ultimately
lie in what the district judge would find, subject to review. In any
case you could say that a judge could make an arbitrary finding.

Supposing in a case of the kind you posit, the plaintiffs come up
with a very weak case of historical discrimination, a very weak
case of bloc voting--

Senator HATCH. Let's say they lack proportional representation
and they have an at-large district. Isn't that judge basically com-
pelled because of those two factors to outlaw the at-large district?

Mr. DoasEN. No. I would not, with respect, agree with that.
Senator HATCH. However, you have to admit there is a logic of

reasoning to support that contention, and that is why most of these
people have come in and said that "this will result in proportional
representation."

Mr. DORSEN. My response to that would be that it is conceivable.
I do not think it is likely, and I would suggest to you, sir, that the
Supreme Court of the United States sitting right now that decided
the Mobile v. Bolden case is not likely to follow the suggestion that
you have just made.

Senator HATCH. However, there would be nothing to prevent the
court, or any district or circuit court, from doing so, based upon the
existence of one other factor of evidence and lack of proportional
representation is there? If they wanted to, they could certainly fimd
another factor and outlaw that at-large voting district; that is, as-
suming the, Supreme Court does not find section 2 as amended by
the House bill to be unconstitutional, which I sh-ld think that it
would.

Mr. DoisEN. The question you are asking is, Is it possible that a
court or a series of courts can act arbitrarily? My answer to that is"yes." In our system the courts can always act arbitrarily.

Senator HATCH. No, but I believe you were arguing a little bit
more than that. You are saying that if there exists a past history of
discriminatory conduct or even one of the present five or six ele-
ments, that you previously, mentioned, plus an at-large voting dis-
trict, a court could very easily conclude that that at-large voting
district had prevented people from fully exercising their franchise.
Correct?
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Mr. DORSEN. I would have to say we are dealing here with a com-
plicated matter, and I am trying to meet the high standard you

aye set for my testimony here.
Senator HATCH. Well, you usually do.
Mr. DORSEN. I would like to say that your question plucked out

one of the four or five factors. What you did was say, assuming the
disparate result plus one other factor, would that Lad or could it
lead to a particular result? My testimony is that there are four or
five factors that are relevant.

If you say, could a court conceivably do it on the basis of one
factor, my answer is yes, but it would probably be arbitrary to do it
in a lot of circumstances.

Senator HATCH. Among the additional bits of objective evidence
to which the House report refers are "a history of discrimination,
racially polar voting, at-large elections, majority vote requirements,
and prohibitions on single-shot voting.

Among other factors that have been considered relevant by the
Justice Department's Civil Rights Divilsion in the past in evaluat-
ing submissions by covered jurisdictions under section 5 of the
Voting Rights Act are "disparate racial registration figures, a his-
tory of English-only ballots, maldistribution of services in racially
definable neighborhoods, staggered electoral terms, municipal elec-
tions which dilute minority voting strength, the existence of dual
school systems in the past, impediments to third-party voting, resi-
dency requirements, redistricting plans which fail to maximize mi-
nority influence, numbers of minority registration officials, reregis-
tration or registration purging requirements, economic costs associ-
ated with registration,"' et cetera, et cetera, et cetera.

What I am saying is that at-large voting districts may well
become one of the considered factors, along with all of these others,
if section 2 as amended-by the House is in fact enacted into law.

Mr. DORSEN. We are not engaged nor are you, sir, engaged with
your colleagues in trying to fashion a law for any one particular
situation.

Senator HATCH. That is correct.
Mr. DORSEN. In any way that this is decided there are going to be

complex findings of fact. I would make two points at this stage,
with your permission: One is that the alternative to the amended
section-F2 would be even worse because it would require not only a
finding based on the factors which you have just read from the
House report but, in addition, a question of finding of purpose or
motive which the Supreme Court in the O'Brien case, in the
Palmer v. Thompson case, has said again and again is a very, very
elusive, difficult, and intrusive criterion.

Therefore, what I am saying as my first point-and I would like
to make the second one also, if I may-is that all the factors you
mention would exist under the current law plus the purpose and
motive problem. Therefore, you are not improving the situation by
staying under current law; you are making it worse.

The second point is this--
Senator HATCH. If I could just make one statement regarding

that point before you move on to your second point; it seems to me
that what the Court igsaig is that you can look at all of those
factors, but you must at lest look at them through the focus of
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intent. Through that process, adequate protection would be pro-
vided.

Please, go on to your next point, Mr. Dorsen.
Mr. DORSEN. I think it is relevant and I appreciate your com-

ment.
Senator HATCH. Thank you.
Mr. DoRsEN. I understand that point, and it has been made sev-

eral times.
Senator HATCH. I am sorry to interrupt you again but I feel I

must. One of the problems during this debate has been a propensi-
ty on both sides of this issue to get awfully emotional during the
course of the discussion. It is ridiculous to say that anybody who
legitimately raises this issue of intent, must be a racist or they
would not raise that issue; you and I both know that. The question
has to be raised. This debate has to take place.

Whatever the Congress does in its ultimate wisdom, I cannot con-
trol. All I can do is raise the issue. It is like the issue that I have
raised about affirmative action. It was an important issue to raise
because nobody previously has really debated it in the Congress.
Everybody is scared to death to debate it for fear that they will be
accused of racism. We have had Congressmen come in here and say
that they felt intimidated to vote for this bill in the Houre, because
any amendment, no matter how valid or just, was considered to be
an anticivil rights amendment.

I decry that. I think that is wrong. We have to have the guts to
stand up and debate these issues. Now I may be wrong-in my feel-
ings here, but I do not think that I am.

Consider my friend, Joe Rauh. Joe feels I am definitely wrong on
this. I appreciate his very strong feelings in that regard. I fell
equally as strong on the other side. I respect his efforts in the fight
for civil rights through the years.

Take affirmative action as an example. Now that the debate has
been raised through the Equal Protection Amendment that I filed,
allowing us to hold hearings that brought to light both sides on
this issue, we are holding hearings in the Labor Committee where
we are trying to find some positive, reasonable way of putting mi-
norities to work without quotas, goals, and timetables. Maybe we
can, maybe we cannot accomplish that goal; I think we can.

Mr. Dons. Can I make one point?
Senator HATCH. Yes.
Mr. DoRsWN. I understand what you are saying, that there is a

suggestion hovering, and maybe some people have said it explicitly,that the people who take your position are racists. Now I would
like to suggest first of all-

Senator HATCH. First of all, I do not know many people who say
that people who take this position are racist but there have been
some who have espoused that view.

Mr. DoRszN. I will make it clear I am not saying it.
Senator HATCH. I know.
Mr. DoEsEN. I also want to say that if you keep a system where

purpose and motive to discriminate is the standard, you will be
addng fuel to the fire of that point because each time that the
plaintiffs must go into court and prove that the legislators who did
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a certain thing did it for the reason that they do not want blacks to
have equal representation, that is a finding of racism.

The system we propose would take the racism issue out of the
criteria. Courts would not be required to make a finding of inten-
tional, purposeful discrimination.

Senator HATCH. Well, Professor, that is what discrimination is all
about, proving whether people are acting wrongfully because of or
on account of race.

Mr. DORSEN. That is true.
Senator HATCH. Let me just add to that thought, if I may. If I am

right, this will lead to an outlawing of at-large districts in many of
the 12,000 jurisdictions in this country and will lead to single-
member districts in which we will have the ghettoization of minor-
ity groups, doing these people a great disservice. Although they
may be able to guarantee electing a member to Congress, they will
lose the broad cross section of support and leverage politics that
they are able to effectively utilize now.

Mr. DoRsEN. Well, that assumes a current state of affairs that,
with all respect, I do not think, exists.

Senator HATCH. A lot of people do.
Mr. DORSEN. It seems to me that the civil rights groups which

represent the constituencies you have described are not as con-
cerned about that as about getting equal access and equal-

Senator HATCH. Then why the Mobile case? That was one of themajor poses behind the effort in the Mobile case.
Mr. Doism . I am not saying that--
Senator HATCH. You do not think that if this law is enacted that

every advantage will be taken in any attempt to outlaw at-large
districts? I do not have any doubt in my mind about this.

Mr. DoRsEN. Whether they will or not, I do not know. However, I
do know that they will not have the power to do it without findings
by courts and ultimately by the Supreme Court in any given case,
based on the- + •

Senator HATCH. I agree with that but I am saying that if you
have any of these other factors coupled with that element, the
court can evoke section 2 and require a total governmental reor-
ganization.

Mr. Doisir. About 5 minutes ago-I know Joe is waiting and
you want to get to him, as you shoud-I said there were two points
I was going to make and [ did make one, and then we had a very
interesting discussion. I want to make the second.

As in many issues, there are specific questions, some of them
technical, some of them constitutional, and then there is a broad,
underlying issue that everyone must face up to. If one looks at the
history of this country and even the recent history of this country,
it is impossible not to conclude that there is still a great deal of
racial discrimination.

Senator HATH. I agree with you.
Mr. DoasEN. I know you do not disagree with that.
Senator HATcH. No, I agree with you on that. I think there is

still a great deal of racial discrimination.
Mr. DoasmN. Yes, and the Attorney General of the.United Statessaid the same 1hin in testifying when he said, "I endorse the ex-

tension of the act."
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Now the question that I would put to a fair-minded person is:
Which formulation of section 2 is going to do more to eliminate the
vestiges of this racial discrimination? I do not have the slightest
doubt in my mind that the amendment we propose will do that.

If you asked me, are there any risks associated with that, I would
say of course there are risks with anything but there is at bottom
still the unfulfilled promise of the 14th and 15th amendments. The
Congress of the United States ultimately, not this month but 4
months from now, is going to have to face up to that question.

If someone says, "Look, you are going to do this with this at-
large district or the other," nobody can predict the future. The Su-
preme Court of the United States is not a radical, revolutionary or-
ganization that is going to overthrow two centuries of election law
in this country.

The question is whether or not these people who are the minor-
ity, the people who are getting the short end of the stick, are going
to continue to do that or whether they are going to be able to get
better access to the system. Ultimately that is the question I think
Congress is going to have to face, without disparaging the questions
and concerns that you have, Senator Hatch.

Senator HATCH. I understand that and I appreciate your point.
Let me ask you a couple of questions for Senator Kennedy, who

is not here.
Mr. DORsWN. All right.
Senator HATcH. He raised this question: "In the Oregon v. Mitch-

ell case which upheld the extension of the literacy test ban nation-
wide, did the Court require findings that the test had been misused
to discriminate in every State to which the ban was being ex-
tended?"

Mr. Doiwmw. No' they did not.
Senator HAwCH. OK. Was that a majority opinion in Orgon v.

Mitchell?
Mr. DonSw. On the llteracy test I think it was 8 to 1 or 9 to 0. I

cannot remember. It was an overwhelming vote on the literacy test
issue.

Senator HATcH. Senator Kennedy's second question is: "We keep
hearing that the House bill is an improper attempt to overrule the
Supreme Court's decision about what the Constitution does or does
not prohibit. If section 2 is enacted, will Congress in any way
change what activity would violate the 15th and the 14th amend-
ments in any case brought directly under the Constitution, or
would that remain determined by the Court's decisions in Bolden
and Arlington Heights?"
.Mr. Dousmr. The answer is no. The Bolden and Arlington

Heights decisions would still govern on the constitutional issue. I
have been speaking only about section 2, the statutory issue.

Senator HATcH. Assume, if you will, a State senate has no black
members but four districts have very substantial black minorities,
so that blacks have an undeniable impact, maybe even a balance of

o wer under this illustration. Faced with the 1990 Ceus, the
tate legislature must draw up a reapportionment plan.
Let's assume that the legisature is hostile to civil rights, and in

order to minimze black influence in the senate creates two dis-
tricts with overwhelming black majorities to confine black influ-
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ence to two districts. Under a 14th amendment equal protection
theory, this plan, it would seem to me, would be invalidated be-
cause it is racially motivated. You would agree with that?

Mr. DoRsWN. Yes.
Senator HATCH. OK. Let's go to another example. The legislature

decides to maintain current lines for these four districts for a vari-
ety of political reasons-that is, to protect incumbents-but there
is no racial motivation at all. Nevertheless, a private citizen brings
a section 2 action and shows that black candidates for the State
senate in these four districts have been "consistently" defeated for
a "substantial" period of time, which is a test set out in the House
report, and that there has been bloc voting by both the majority
and minority.

The Court therefore finds that the reapportionment plan is il-
legal and orders a redistricting plan to create two districts with
black majorities, in essence the same plan which was declared un-
constitutional under the 14th amendment equal protection chal-
lenge in my first example. Thus, an amended section 2 would em-
power courts to order precisely the same type of racially conscious
districting schemes which it-w-uld-also be obligated to strike doWn
if set up by the racist State legislature.

Now to me this absurdity results from the paradoxical nature of
an amended section 2. On the one hand it would still prohibit pur-
poseful discrimination in electoral districting, and I would cite the
House report for that, but on the other hand it would force
States-and if they failed, courts-to maintain a degree of propor-
tional representation through the vehicle of districting.

This absurdity reaches its height when one considers that the
identical districting scheme which would be struck down if enacted
out of racial malice, would be upheld if enacted out of a State's
effort to comply with the proportional representation ideal of the
results test. That, at least, is my interpretation of this matter.

The underlying reason for the paradoxical ramifications of the
results test and its application to electoral districting is the simple
fact, that the law would be simultaneously saying to the States,
"Thou shalt not racially gerrymander," and "Thou shalt racially
gerrymander." Now how would you explain the paradox which secw ..
tion 2 would create?

Mr. DoRSEN. I would explain it, without attempting to deal with
every element of that interesting examination question that you
just presented--

[Laughter.]
Senator HATCH. It is more than an examination question. It is a

real possibility.
Mr. Dol is . I am sure I would not do very well on it.
However, I would draw your attention in all seriousness to Jus-

tice Blackmun's concurring opinion in the Bake case when he said,"The great paradox"-and he may even have used that word, or
"irony-" is that in order to cure racism we must take race into
account." He went along with the affirmative action position in
Bakke because of a realistic awareness of where society is. It is a
very short opinion; he is a very conservative gentleman, in many
ways a very traditional one but, discussing a not dissimilar situa-
tion, he said sometimes one must take race into account in order to
achieve a cure for the history of racism. The example you gave is a -
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history of racism and perhaps the second result would have to
follow. As I said, I do not want to deal with it too precisely because
I do not remember every detail.

Senator HTcH. Well, I certainly did not intend to ive you an
examination question either, although I have waited a long time to
beable to do that, you know. [Laughter.]

Mr. DoRsEN. I am always happy to have one, since I give so
many.

Senator HATCH. You may want to use this one in the future.
Mr. DoRsmN. I do urge you to look at Justice Blackmun's opinion

because I think it is very close to the concern that you expressed.
Senator HATCH. Thank you. I always enjoy your testimony.
Mr. DoRszw. Thank ou very much.
Mr. Markman, thank you.
Senator H-IH. Thank you.
[The prepared statement of Mr. Dorsen follows:]

PmEARED STATcmNT OF NoRMAN DoRaE

Mr. Chairman and members of the subcommittee; my name is Norman Dorsen.
Thank you for asking me to appear before you and testify about extension of the
Voting Rights Act of 1965. I am a lawyer admitted to the bar in New York, the
District of Columbia, and other federal courts including the Supreme Court of the
United States. Before engaging in private practice, I served as law clerk to Chief
Judge Calvert MagruderOf theU.S. Court of appeals for the First Circuit, and as
law clerk to Justice John Marshall Harlan of the U.S. Supreme Court.

Since 19611 have been a faculty member at New York University School of Law,
where I am now Stokes Professor of Law. I have been a visiting professor and have
lectured at many other law schools, including Harvard, Ohio State, Texas, Oxford,
Michoin, Arizona and the University of California. I was president of the Society of
American Law Teachers from 1973-75. 1 have also appeared as counsel in many con-
stitutional cases in the U.S. Supreme Court. Finally, I am and have been since 1976
the President of the American Civil liberties Union. While I am appearing today in
my individual capacity, my views on this issue and those of the ACLU are similar.

I would like to address my remarks to whether there is a constitutional basis for
amendment of §2 of the Act as proposed in S. 1992. My conclusion is that there is.
Congress has the power, pursuant to its authority to enforce the Fourteenth and Fif-
teenth Amendments, to enact legislation which goes beyond the specific prohibitions
of these two amendments, where the legislation s appropriate to fulfill constitution-
al purposes. In addition, the proposed amendment of I2 is an appropriate and rea-
sonable remedy for removing the effects of past intentional discrimination in voting.

A. OONOUS5 HAS BROAD POWERS TO ENFORCE THE rOURTEENTH AND FrEENMM
AMEgNDMENII - -

When Congress enacts voting rights legislation-to enforce the Fourteenth and Fif-
teenth Amendments, it necessarily intrudes on the 'road powers [of the state] to
determine the conditions under which the right of suftae may be exercised." See
South Carolina v. Katzenbach, 883 U.S. 301 325 (1966); am also Oregn v. Mitchell,
400 U.S. 112, 125 (1970); Carington v. Rash, 880 U.S. 89, 91 (1965). While the Su-
preme Court recently has invoked the federalism doctrine to invalidate congression-
al legislation enacted pursuant to the Commerce Clause,' the Court has made clear
congressional authority are necessarily overridden by the power to enforce the Civil
War amendments "by appropriate legislation." City of Rome v. United State 446
U.S. 156, 179 (1980). The reasn for lesser federalism concerns is that the Pour-
teenth and Fifteenth Amendments, by their own terms, embody significant limita.
tions on state authority. IL; see also Rtzpatrick v. Bitzer, 427 U.S. 445, 456 (1976).

The Supreme Court has reiterated on several occasions that Congress has broad
powers to enforce the Fifteenth and the other Civil War Amendments. In South

tSee National League of Citi v. Unry 426 US. 833, 845 (1976) (holding that a federal statute
that set minimum wage and maximum hours for state and local employees exceeded the scope
of the commerce power because a state's interest in determining wages and hours of its employ.
es is an "und6ubted attribute of State sovereignty").
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Carolina v. Katzenbach, supra, the Court rejected South Carolina's argument "that
Congress may use any rational means" to enforce the Fifteenth Amendment's prohi-
bition on racial discrimination in voting. 383 U.S. at 824.

In Katzenbach v. Morgan, 384 U.S. 641 (1966), the Court held that legislation eu-
acted pursuant to the Enforcement Clause of the Fourteenth Amendment would be
upheld if the COLrt could find that the enactment "is plainly adapted to (the) end"
of enforcing the Equal Protection Clause and "is not prohibited by but is consistent
with 'the letter and spirit of the Constitution,"' regardless of whether the practices
outlawed by Congress in themselves violated the Equal Protection Clause. Id. at 651
quotingn cCulloch v. Maryland). the Court stated that Section 5 of the Fourteenth
Amendment "!is a positive grant of legislative power authorinq Congress to exer-
cise its discretion in determining whether and what legislation s needed-to secure
the guarantees of the Fourteenth Amendment." See also City of Rome v. United
States, supra, 446 U.S. at 176, 127 ("Congress may, under the authority of § 2 of the
Fifteenth Amendment, prohibit state action that, though in itself not violative of
1 1, perpetuates the effects of past discrimination', or creates(] the risk of purpose-
ful discrimination").

B. THE CML WAR AMENDMENTS MAY BE ENFORCED BY "APPROPRIATE LEGISLATION"

I. Principles of Federalism: The Remedial Requirement. -Various members of the
Court have implied that the term "appropriate legislation" contained in section 2 of
the Fifteenth Amendment imposes a limitation on Congress' broad powers to en-
force the Civil War Amendments. See, e.g., City of Rome v. United States, supra, 446
U.S. at 213 (Rehnquist, J., dissenting); Oregon v. Mitchell 400 U.S. 112, 128 (1970)
(Black, J announcing the judgments of the Court); South Carolina v. Katzenbach,
supra, 38 U.S. at 326, 381. Although the Court in City of Rome stated that federal-
ism concerns are lessened when Congress legislates pursuant to its power to enforce
the Fifteenth Amendment, the concept of "appropriation legislation" appears to
embody a limitation based, in art, on principles of federalism.

For example, in South Carolina v. Katzenbach, supra, the Court upheld the consti-
tutionality of the preclearance requirement in section 5 of the Act only after noting
the substantial legislative record demonstrating a need for the preclearance remedy.
The Court also stated that the bailout procedure was important to the constitution-
ality of section 5 and protected against the "possibility of overbreadth." 383 U.S. at
331. Also see, City of Rome v. United States, supra, 446 U.S. at 205 (Powell, J., dis-
senting).

While nationwide racial discrimination in voting might be necessary to justify, or
make "appropriate," extending section 5 to the entire country, such fidings would
be unnecessary to justify ameiiding § 2 because it is less intrusive on state functions.
As Justice Powell ha stated, "[p] reclearance involves a broad restraint on all state
and local voting practices, regardless of whether they have been, or even could be,
used to discriminate." City of Rome v. United States, supra, 446 U.S. at 202-03 n.18
(Powell, J., dissenting). By contrast, amended section 2 does not require federal pre-
clearance of anything; it merely prohibits practices that can be proven in a court of
law to have discriminatory results.

In City of Rome v. United States, supra, the Court upheld Con power to pre-
vent a section 5 jurisdiction that, upon the record in that case, no enaged in
any purposeful discrimination in nearly two decades from enact an election
change that had a discriminatory effect but was not enacted wigth d inatory
intent. The Court announced a deferential standard for reviewing legislation en-
acted pursuant to Congress' enforcement power. Legislation is "appropriate" to en-
force the Fifteenth Amendment if Congress rationally could conclude that it is nec-
essa to remedy prior constitutional violations, to effectively prevent purposeful
discrimination by a governmental unit, or to eliminate "the risk of purposeful dis-
crimination." 446 U.S. at 177; see also ida at 213 (Rehn uist, J., dissenting).

In City of Rome, the Court indicated that it would nd acceptable any legislation
that is rationally related to the objective of preventing the risk of purposeful dis-
crimination. No in the Court's analysis suggests that Congress could rationally
conclude that electorial changes that have a i story impact create the risk
of purposeful d miation' only when the jurisdiction proposing the electoral
chinge has a "demonstrable history of intentional racial discrimination in voting."
446 U.S. at 177. In fact, as Justice Rehnquist pointed out in his dissent, based on the
evidence in the record, Rome had been free from any racial discrimination for
nearly two decades. Justice Rehnquist noted that the lower court found that the
challenged practice had not been enacted with discriminatory intent, and that the
city: "as not employed any discriminatory barriers to black voter registration in
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the ast 17 ears. Norh hcity e any other barriers to black voting or
bl candid need w officials have encouraged blacks to run
for elective posts in Rome, and are 'responsive to the needs and interests of the
black community.' The city has not-dir n d aint blai in the pMavisio of
services and has made eforts to upgrade black neighborhoods. City of Rome v.United States, supra, 446 U.S. at 208 (Rehnquist, J., dissenting).

There was another holding in City of Rome, relating to eligibility for bailout, that
also implies that Congress can enact legislation that affects urisdictions innocent of
constitutional violations. The Court held that governmental units within a covered
state may not seek independently to ball out ofSection 5 coverage. In a case decided
two years earlier, the Court held that whenever a state falls within the coverage of
Section 4, any political unit within the state must preclear new voting procedures
under Section 5. United States v. Board of Commisswoners (SheffleK A ama), 435
U.S. 110 (1978) ("Sheffild"). The effect of City of Rome's bailout holding, when cou-
pled with Sheffeld, is that governmental units within a state are forced to preclear
election changes merely because they lie within the territory of a covered state even
if they have never engaged in racial discrimination in voting. In addition, the oppor-
tunity to bail out from the preclearance requirement is not independently available
to a political unit that may otherwise satisfy the bailout criteria, just because the
state in which it is located remains covered.

The Court has on several other occasions upheld Congr9ss' power to enforce the
Civil War Amendments by enacting legislation that affects jurisdictions innocent of
constitutional violations. Katzenbach v. Morgan, 384 U.S. 641 (1966), involved a chal-
lenge to Section 4(e) of the Voting Rights Act of 1965. That section provided that no
person who has completed the sixth grade in. a Puerto Rican School in which the
predominant classroom language was not English may be denied the right to vote in
any election because of his or her inability to read or write En~lish. The statute
effectively prohibited enforcement of the laws of New York requiring an ability to
read and write English as a condition of voting. Id. at 643-44.

The provision was challenged by the State of New York one year after its enact-
ment. The Court held that Congress could prohibit enforcement of New York's liter-
acy requirement by legislating under Section 5 of the Fourteenth Amendment,
whether or not the Court would find that the Equal Protection Clause itself prohib-
ited New York's literacy requirements Justice Harlan pointed out in his dissent
that the majority upheld the enactment even though there was no legislative find-
ings that Section 4(e) was "a remedial measure designed to cure or assure against
unconstitutional discrimination..." Katzenbach v. Morgan, supra, 384 U.S. at 669
(Harlan J., dissenting) (emphasis added). See also Oregon v. Mitchell, supra 400 U.S.
at 131-4 (upholding provision in Voting Rights Act of 1970 that prohibited voting
literactests anywhere in the nation, even though there were no findings of nation-
wide discrimination in voting, and no findings that literacy tests had been used na-
tionwide to purposefully discriminate against minorities).

Finally, in Pullilove v. Klutznick, 448 U.S. 448 (1980), the Court upheld the consti-
tutionality of a minority set aside provision 3 in the Public Works Employment Act
of 1977, which allocated four billion dollars to state and local governments for
public works projects. The Court held that the set-aside provision did not violate the
equal protection component of the Due Process Clause of the Fifth Amendment.
Fullilove represents another example of valid congressional legislation enacted to
enforce the Civil War amendments that effects those innocent of any constitutional
violations. The Court acknowledged that the provision applied to contractors that
never had been guilty of racial discrimination. Id. at 484-85. These contractors
might, nevetheless, be excluded from government contracts unless they satisfied the
set-aside requirement.

City of Rome, Sheffeld, Morgan, Oregon, and Fullilove indicate that Congress,
pursuant to its power to enforce the Civil War Amendments, can enact legislation
that affects jurisdictions without a proven history of racial discrimination in
voting.4 Accordingly, even without fimdings of nationwide racial discrimination in

2 In a companion case, Cardona v. Power 384 U.S. 672 (1966), the Court avoided deciding
whether the application of New York's English literacy test to those literate in Spish was
unconstitutional under the Equal Protection Clause. In addition in Lassiter v. Northampton
County Bd. of Elections, 360 U.S. 45 (1959), the Court held that literacy tests were not per se
violations of the Equal Protction Clause or the Fifteenth Amendment.

IThe set-aside provision required that at least ten percent of the funds allocated under the
Public Works Employment Act had to be set aside for minority business enterprises unless the
Secretary of Commerce determined otherwise. -y b e ue t

4 City of Rome, Oregon, and Morgan also sustained congressional action that prohibitedprac-
tice that were not necessarily unconstitutional. This issue will be considered in greater ail
in Section (BX2), infro.
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voting, amended section 2 can withstand a challenge to its constitutionality on fed-
eralism grounds despite its interference with the conduct of state elections.

2. PRACTCES THAT DO NOT VIOLATE CONSTITUTIONAL RIGHTS

The proposed amendment of Section 2 also might be challenged as beyond the
scope of "appropriate legislation" because it prohibits practices that have a discrimi-
natory effect; such practices do not necessarily violate the Fifteenth Amendment,
which requires proof of purposeful discrimination. It is well settled, however, that
Congress' power to enforce the Civil War Amendments themselves. The Supreme
court and lower federal courts have recognized that Congress-may require more
than is required by the Constitution to effectively guarantee constitutionally pro-
tected rights.6 Congress also may prohibit practices that do not violate the Constitu-
tion.

The first case to directly consider this issue was Katzenbach v. Morgan, supra.
Morgan involved New York's challenge to the constitutionality of section 4(e) o the
Voting Rights Act, which prohibited English literacy tests for voting. New York
argued that "§ 4(e) cannot be sustained as appropriate legislation to enforce the
Equal Protection Clause unless the judiciary decides... that the application of the
English literacy requirement ... is forbidden by the Equal Protection Clause
itself." 384 U.S. at 648. The Court's response was clear: "We disagree ... A con-
struction of § 5 [of the Fourteenth Amendment] that could require a judicial deter-
mination that the enforcement of state law precluded by Congress violated the
Amendment, as a condition of sustaining the congressional enactment, would depre-
ciate both congressional resourcefulness and congressional responsibility for imple-
menting the Amendment. It would confine the legislative power in this context to
the insignificant role of abrogating only those state laws that the judicial branch
was prepared to adjudge unconstitutional... Id. at 648-49. The Court upheld the
challenged provision even though the Court previously had held that literany r.qiments were not per se violations of the Founth or Fifteenth Amendments.
Lasiter v. Northampton County Boad of Ekections, 360 U.S. 45 (1959). See also City
of Rome v. United States, supra (holding that even assuming that the Fifteenth
Amendment prohibits only purposeful discrimination, Congress had the power to
prohibit an electoral change in a jurisdiction subject to section 5, solely on the basis
of its disproportionate racial impact).

In holding that Congress could go beyond the substantive scope of the Fourteenth
and Fifteenth amendments to enforce the amendments, the Court in Morgan and
City of Rome defined the scope and limits of Congress' enforcement power. In City of
Rome the Court permitted Congress to prohibit a practice that may violate the Fif-
teenth Amendment because Congress rationally could conclude that the challenged
practice "creates the risk of purposeful discrimination." 446 U.S. at 177. In Morgan,
the Court stated that the test for the scope of Congress' power to enforce the Four-
teenth Amendment is not whether the Court would find that the prohibited practice
violates equal protection. Rather, the Court said, the test is whether the Court can"perceive a basis" for Congress' judgment that what it is outlawing violates equal
protection, or remedies other violations of wqual protection-such as in housing or
education. Id& at 652-56.

Is See, e.g., FUllilove v. Klutznick, 448 U.S. 448 (1980) (upholding Congress' power to require
affirmative action, in the form of a minority set-aside requirement in public works projects,
even though affirmative action is not compelled by the Fourteenth Amendment% United Jewish

.ganizations, Inc. v. Carey, 480 U.S. 144 (1977) (upholding race conscious redistrict'.g by New
----------- York to preserve minority voting strength in district subject to section 5 of the Voting jRights

Act); Puerto Rican Organization for Political Action v. Kusper, 490 F.2d 575, 678 (7th Cir. 1973)
(upholding preliminary injunction requiring Chicago Board of Election Commissioners to pro-
vide voting assistance in Spanish to United States citizens born in Puerto Rico even though
plaintiffs' conceded that "re=usm assistance in Spanish is not unconstitutional"); accord, Torres
v. Sachs, 381 F. Supp. 309 (S.D.N.Y. 1974).

6The only case in which a federal voting law was found unconstitutional is Oregon v. Mitch-
elA 400 U.S. 112 (1970). In that case the Court upheld a nationwide ban on literacy tests and a
_bn on residency requirements in presidential and vice-presidential elections. However, the

Court also found a provision enfranchising 18-year-old voters in state elections unconstitutional
although the provision was upheld with respect to federal elections. In rejecting the 18-year-old
vote provision for state elections, the principle rationale was that such legislation was beyond
Congress' enforcement powers because it had nothing to do with Fourteenth Amendment con-
cerns. fd. at 130. (Black, J., announcing the judgments of the Court). Accord, id at 293-96 (Stew-
art, J., joined by Blackmun, J. and Buger, C. J., concurring in part and dimenting in part).
There is no question that amended section 2 responds directly to Fifteenth Amendment con-
cerns.

93-758 0 - 83 -- 62
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The Court held that it could "perceive a basis" for Congress believing that (1) the
literacy tests violated equal protection, even though the Court itself might not reach
that conclusion, and (2) that elimination of New York's English literacy test might
result in removing other violations of equal protection against citizens of Puerto
Rican origin.7 For example, by giving Puerto Ricans the opportunity to vote, dis-
criminations against them in respect to various public services might be ameliorat-
ed.

The Court in Morgan announced a very expansive view of Congress' enforcement
powers. The "perceive-a-basis" standard is the most deferential attitude toward con-
gressional legislation, especially if the legislation can be directed at correcting dis-
crimination in areas other than voting. Under this view, amended section 2 could be
upheld, even if it did not respond to prior or threatened constitutional violations of
voting rights; it would be sufficient if the prohibition of electoral practices that
result in discrimination improves the plight of minorities everywhere that have suf-
fered discrimination in education, housing, law enforcement, or employment. See,
e.g., Oregon v. Mitchell, 400 U.S. 112 (1970) (upholding nationwide ban on literacy
tests, in part, because minorities that have been victims of purposeful discrimina-
tion in education in some parts of the country have migrated throughout the coun-
try. Accordingly, use of literacy tests has unavoidable, even if unintentional, effect
of discrimination).

The Supreme Court also has upheld Congress' power, in enacting other major
Civil Rights statutes, to impose more exacting requirements than the minimum
safeguards contained in the Constitution, and to prohibit practices that may not vio-
late the Constitution. Although the Constitution requires proof of purposeful dis-
crimination,8 the Court has upheld Congress' powerto use an effects standard
under section 5 of the Voting Rights Act,9 and under the Fair Housing Act,10 Titles

7 Section 4(e) was sponsored in the Senate by Senators Javits and Kennedy and in the House
by Congressmen Gilbert and Ryan, all of New York, for the explicit purpose of-responding to the
fact that large segments of the Puerto Rican population in New York were ineligible to vote.
See 111 Cong. Rec. 11028, 11060-74, 15666, 16282-83, 19192-201; see akso Voting Rihts, Hearings
before Subcommittee No. 5 of the House Committee on the Judiciary on H.R. 6400, 89th Cong.,
1st Sees., 100-01, 420-21, 508-17 (1965).

_ See City of Rome v. United States, supra (Fifteenth Amendment); Village of Arlington
Heights v. Metropolitan Housing Development Corp., 429 U.S. 252 (1977) (Fourteenth Amend-
ment) Washington v. Davis, 426 U.S. 229 (1976) (Fifth Amendment).

9 City of Rome v. United States, supra.01n Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252
(1977), the Supreme Court held that the defendant's rezoning actions did not violate the Equal
Protection Clause absent a finding of discriminatory intent. However, recognizing that Congress
may prohibit practices that are not prohibited by the Fourteenth Amendment, the Court re-
manded the case for a determination whether the Villae's conduct violated the Fair Housing
Act, 42 U.S.C. 98601 et.= On remand, the Seventh Circuit held that a violation of the Fair
Housing Act could be listed without a showing of discriminatory intent; Metropolitan
Housing Development Cor v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir. 1977), cert.
denied, 4N U.S. 1025 (1978).
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VI" and VII" of the Civil Rights Act of 1964, and under the Emergency School
Aid Act ("ESAA")I

3. AMENDED SECTION 2 18 NOT AN ArrEMP BY CONGRESS TO EXPAND THE SCOPE OF THE
FIFTEENTH AMENDMENT

Justice Rehnquist dissented in City of Rome, arguing that the majority had in
effect held that Congress had the power to determine* for itself what violates the
Fifteenth Amendment. 446 U.S. at 210-11, 219-20 (Rehnquist, J., dissenting). Justice
Rehnquist acknowledged that Congress can paint with a broad brush to prevent pur-
poseful discrimination and that practices with discriminatory effects may create a
risk of purposeful discrimination. However, he questioned how Rome's challenged
practice-which had been proven to be free of purposeful discrimination-created
any risk of purposeful discrimination. Justice Harlan'. dissent in Morgan raised thesame ultimate concern. See Katzenbach v. Morgan, supra, 384 U.S. at 688 (Harlan,
J., dissenting) ("In effect the Court reads §65 of the Fourteenth Amendment as

giving Congress the power to defpe the substantive scope of the Amendment") (em-
phasis in original).Notwithstanding the position clearly articulated by Justice Rehnquist, the major.
ity in City of Rome u held Congress' power to prevent electoral changes with dis-
criminatory effects whether or not they were enacted with a discriminatory pur-

pose. TheCourt's holding can be explained in two ways. Either the Court was per-
mitting Congress to expand the scope of the Fifteenth Amendment, as Justice Rehn-
quist claimed, or the Court was following the logical implication of Congress' broad
enforcement power. Although the Court did not explicitly indicate which theory of
congressional power it was adopting, it appears that the Court did not view its hold-
ing to imply that Congress had the power to determine what is a substantive viola-
tion of the Fifteenth Amendment.' 4

Amended section 2, like the provision upheld in City of Rom prohibits election
practices that have discriminatory effects even if it could be shown that they were
not enacted with discriminatory purpose. The Court's rationale in City of Rome, ap-
plies with equal force to validate an effects standard for section 2. The Court applied
a rational basis test in City of Rome, which is the same standard of review the Court
used to uphold the preclearance requirement, the section 5 coverage formula, and
the ban on literacy tests in South Carolina and Morgan. A applying that deferential
standard of review, the Court upheld the effects test under section 5 in City of
Rome, because Congress rationally could conclude that the prohibited practice cre-
ated the risk of purposeful discrimination, and Congress has the power to prevent
that risk.

"In Lau v. Nicho/s, 414 U.S. 563, 567-69 (1974), the Supreme Court held that Title VI, 42
U.S.C. §2000d, supplemented by administrative regulations, prohibits actions having discrimina-
tory effect even though the Constitution prohibits only intentional discrimination. A majority of
the Court retrenched from its position in L, in Regents of the University of California v.
Bakke, 438 U.S. 265 (1978), by sugpesting that Title VI is coextensive with the Equal Protection
Clause. However, the Bakke options were based on the conclusion that Co e intended to
incorporate the constitutional standard into Title VI; Bakke did not undermine the principle
established in Lau that Congres could impose an effects standard if it wanted to.

" See Gri v. Duke Power Co., 101 US. 424 (1971) (Title VII which was intended to carry
out the objectives of the Fourteenth Amendment, prohibits employment practices that have a
discriminatory effect; absence of intent to discriminate is no defense);, acco) Albemarle Paper
Co. v. Moody, 422 U.S. 405, 422 (1975). Congress acted pursuant to section 5 of the Fourteenth
Amendment in extending Title VII to state and local agencies. Fitzpatrick v. Bitzer, 427 U.S.
445, 447 (1976). Although the Court held in Washington v. Davis, supra that the Fourteenth
Amendment prohibits oidy intentional discrimination, the Court in Dothard v. Rawlinson invali-
dated height and weight requirements for prison guards solely on the basis of their dispropor-
tionate impact on women, 488 U.S. 321, 328-29, even though the Court recognil that the plain-
tiffs had not alleged or proved discriminatory purpose. I at 28 n.l. See aWs Scott v. City of
Anniston, 597 F.2d 897 (6th Cir. 1979), cert. denied, 446 U.S. 917 (1980) (proof of intentional dis-
crimination is not essential to recovery in a Title VII action against governmental agency
even if Title VII was enacted pursuant to Fourteenth Amendment power alone. Although lack
of discriminatory intent is not a defense under Title VII, the employer can rebut a prima face
showing of discrimination by showing (1) that selection criteria are Job-related; (2) business ne-
cesity; (8) a bona fide occupational qualification, or (4) a bona fide seniority or merit system. See
Schlel and Grossman, Employment Discrimination Law 1196(1976).

"See Board of Education of City School District v. Harris, 444 U.S. 130 (1979) (ineligibility for
ESAA funds should be measured by a discriminatory impact standard).

34Chief Justice Berger and Justice Blackman joined the majority opinion in ity of Rome.
However, ten years earlier, both Justices made clear in Orn v. Mitche4 supra, that they did
not accept the view that Congrs could define the scope of the Fourteenth Amendment.
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In applying that analysis to amended section 2, the Court can be expected to
reason that Congress rationally could conclude that purposeful discrimination is ex-
tremely difficult and unreliable to prove. Congress also rationally could determine
that electoral practices with discriminatory impact create a risk of purposeful dis-
crimination. The logical response to these findings would be to conclude that there
is a risk that purposeful discrimination will remain undetected and undeterred if
intent to discriminate is an issue that must be proven by plaintiffs or disproven by
defendants in section 2 litigation.

Justice Rehnquist's solution of switching the burden of proof on the issue of
intent ameliorates but does not eliminate the problem. Evidence aimed at disprov-
ing discriminatory purpose is unreliable and is likely to consist of self-serving state-

---.......... ments-' -which-prove or disprve nothing. -Moreover,-allusions-to-the-absence -of in-
criminating evidence also establishes little because evidence of purposeful discrimi-
nation in voting is inherently difficult to find and is the very reason why even Jus-
tice Rehnquist would permit shifting the burden of proving purposeful discrimina-
tion. City of Rome, v. United States, supra, 446 U.S. at 21(Rehnquist, J., dissent-
ing). Accordingly, Congress rationally could conclude that to effectively enforce the
Fifteenth Amendment, and to avoid the risk of purposeful discrimination in voting
everywhere, it is necessary to prohibit practices that have discriminatory effects.
Because of the problems of proof, Congress also rationally could decide not to sub-
ject these practices to adjudication on a case-by-case basis on the issue of purposeful
discrimination.

Testimony in hearings held this year before the House Subcommittee on Civil and
Constitutional Rights showed that many discriminatory laws have been in effect
since the turn of the century. See, e.g., Hearings, June 24, 1981, C. Vann Woodward,
J. Morgan Kousser; see also, H.R. Rep. No. 97-227, 97th Cong., 1st Sess. 29 (1981). It
is almost impossible to establish that a particular statute was enacted with a racial-
ly discriminatory purpose, especially when the law was passed many years ago. Id.
J. Morgan Kousser, James Blacksher. Even when recently passed election laws are
challenged as discrimnatory, plaintiffs are unlikely to find the type of "smoking
gun" evidence that establishes discriminatory purpose. Legislators are unlikely to
reveal their discriminatory purposes in legislative histories, or in the pess

The Supreme Court has acknowledged that legislative motivation oen is impossi-
ble to ascertain. Accordingly, the Court has viewed inquiry into legislative motives
as futile and likely to leadto undesirable results. For example, in Palmer v. Thomp-
son, 403 U.S. 217, 225 (1971), the Court stated: "[It is difficult or impossible for any
court to determine the 'sole' or 'dominant' motivation behind the choices of a group
of legislators. Furthermore, there is an element of futility in a judicial attempt to
invalidate a law because of the bad motives of its supporters. If the law is struck
down for this reason it would presumably be valid as soon as the legislature
or relevant governing body repassed it for different reasons." See also United States
v. OBrien, 391 U.S. 367, 383-84 (1968) ("Inquiries into congressional motives or pur-
poses are a hazardous matter... whatt motivates one legislator to make a speech
about a statute is not necessarily what motivates scores of others to enact it, and
the stakes are sufficiently high for us to eschew guesswork"). Indeed, Justice Rehn-
quist conceded in his dissent in City of Room that it was difficult to prove "that an
electoral change or annexation has been undertaken for the purpose of discriminat-
inagainst blacks.. ." 446 U.S. at 214 (Rehnquist, J., dissenting. 1 5

ot only is purposeful discrimination often difficult to notice, and impossible to
prove, but ferretting it out is almost always extremely costly and time consuming.
Among the factors noted by the Supreme court in upholding the constitutionality of

"See also Metropolitan Housing Development Corp. v. Villae of Arlington Heights, 658 F.2d
1283, 1290 (7th Cir. 1977), cert. denied. 434 U.S. 1025 (1978) ('A strict focus on intent permits
racial discrimination to go unpunished in the absence of evidence of overt bigotry. As overtly
bigoted behavior has become more unfashionable, evidence of intent has become harder to find.
But this does not mean that racial discrimination has disappeared"); Hart v. Community School
Board of Education, 512 F.2d 37, 50 (2nd Cir. 1975) (noting the difficulty in discerning the intent
of an entity such as a municipality);, United States v. City of Black Jack, 508 F.2d 1179,1185 (8th
Cir. 1974), cert denied, 422 U.S. 1042 (1975) (plaintiff need not show that the ho.uig discrimina-
tion was racially motivated "because clever men may easily conceal their motivations");, Haw-kins v. Town of Shaw, 461 P.2d 1171, 1172 (6th Cir. 1972) (en beanc) (per curiam) ("intent, motive,
and purpose are elusive concepts").

Numerous commentators also have noted the problems with inquiring into legislative motives,
See, e., Noteti.criminatory Purpose and Die portionate Impact: An Assessment after Feeney,79 COm. L ,ev. 1376, 1379-80 n. 24 (1979);. .ret Palmer v. ThomsonAn Appoac h to theProblem of Unconstitutional Le islative Motwe, 1971 Sup. Ct. Rev. 95. J H Ely Lgsative and
Administrative Motivation in institutional Law, 79 Yale L J. 1205, 1212-i7 (170).
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key provisions of the Voting Rights Act of 1965 was that votingig suits are unusual.
ly onerous to prepare, sometimes requiring as many as 6,& man hours spent comb-
ing through registration records in preparation for trial." South Carolina v. Katnn-
back, supra, 88 U.S. at 314. One witness testifying in the House hearings last
Spring stated: (7%0e time required in proving purposeful or intentional discrimina-
tion makes the effort in a simple voter registration suit pale by comparison. In
South Carolina v. Kattenbach, the Court spoke of spending six thousand hours... to
prove a voter registration discrimination suit,... that kind of proof would be only
one small component of the challenge in an at-large [election discrimination case).
One would not only be combing through the registration records, but all sorts of
different evidence considering the political climate in the community, the behavior
of the elected government and all aspects of its operations, the private lives of the
political powers in the state or county, etc. The plaintiffs have to look everywhere
for possible circumstantial evidence . . . (which] is an overwhelming task." Testi-
mony of David Walbert before the House Subcommittee and Constitutional Rights,
June 24, 1981.

Given the widely acknowledged difficulties in proving purposeful discrimination,
and in inquiring generally into legislative motives, it Is not surprise that Congress
might conclude that the problems of proof are too expensive, complex, and unrell-
able for a case-by-case adjudication of discriminatory purpose. The Court should be
particularly receptive to Congress decision to distrust proof of purposeful discrimi-
nation or its absence in light of its recent response to the same problem in Bolden.
Notwithstanding the Court's traditional deference to a lower Court's findings, the
plurality decision in that case overturned the findings of two lower courts in respect
to whether a particular election system was purposefully discriminatory. Moreover,
as stated above, the Court in South Carolina recognized as a legistimate congres-
sional objective to simplify lawsuits brought to enforce voting rights. Accordigly,
the Court can be expected to "perceive a basis" upon which Congress could conclude
that amended Section 2, which rejects lack of purposeful discrimination as a de-
fense, responds to Fourteenth and Piftheenth Amendment concerns and is necessary
to "avoid the risk of purposeful discrimination."

CONCLUSION

For the foregoing reasons, the Supreme Court can be expected to uphold the
amendment to Section 2 as within the scope of Congress' power to enforce the rights
protected by the Fourteenth and Fifteenth Amendments.

Senator HAw-H. Our next witness will be Mr. Joseph Rauh, coun-
sel for the Leadership Conference on Civil Rights. Joe has been ac-
tively involved in civil rights litigation for many years and has tes-
tified repeatedly before our committee. I have to confess again, I
always enjoy his testimony and the interchanges which we have.
They are always, at least from his standpoint, instructive and
stimulating.

Mr. RAtm. Thank you, Mr. Chairman.
Senator HiAweH. I must say that I enjoyed your written testimony

_as well -..
Mr. RAuH. We will put that in the record and then we will not

bother-
Senator HATcH. I did not agree with it but I did enjoy it.

STATEMENT OF JOSEPH L RAUH, JR., LEADERSHIP CONFERENCE
ONCIL-RIG..-S -

Mr. RAuH. Usually when a man gets up here he- says he is happy
to be here. I am not, and I want to tell you why.

I have testified on the 1957 voting rights law, the 1960 law, the
1964 law, the 1965 law, the 1970 law, and the 1975 law, and I never
thought I would have to do it once more. I thought by now the
States would have complied with laws that started back in 1957. I
find it tragic in our country that 25 years after we passed our first
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voting rights law and 40 years after we tried to pass our first law,
we still have a serious situation in this country.

Senator HATCH. I take it, then, that you do not think any States
have complied with those laws?

Mr. RAUH. I did not say any States have not complied. But there
was only one State left that has not complied, that would be
enough to continue the voting rights law. I did not say anything so
invidious as that no State has complied with the law.

Senator HATCH. I did not think you had but I wanted to make
sure.

Mr. RAUH. My complaint with you, Mr. Chairman, is that you
are "complexifying" a very simple situation. I would like to say on
that point that I make no contention of motivation on why you are"complexifying" it. In other words, I am prepared to use an effects
test here, not an intent test. I would not say your intent was to
hurt civil rights.

Senator HATCH. No, I do not think you would.
Mr. RAUH. However, I would say that by "complexifying' this

issue, that is the effect. That does not make you a racist and no
one ought to call anybody a racist who does not have an anti-civil-
rights intent. I agree with Mr. Dorsen that you are making the
problem worse when you try to say only intent matters because
then the person who is found to have-that intent is going to be
deemed a racist.

What I am saying is, -you can have the effect of hunting civil
rights. That is a matter of judgment. I think you are doing that,
someone else would say you are not, but certainly neither one
makes you a racist. I will defend that.

Senator HATcH. I know you will.
Mr. RAUH. If anybody said that in my presence, I would say, "No,

the effect of what Senator Hatch is doing in 'complexifying' this
simple issue"-which I will state in a moment-"the effect of that
is to hurt the civil rights cause." However, I am not suggesting and
I resent anybody who would suggest that that brings an intent
issue into it.

I think intent is a bad concept generally. It has to be used in
criminal law. That is the way our criminal law is built. It generally
is not used in civil law and it is a bad concept from start to finish,
except where it is absolutely necessary.

Senator HATCH. JOe, you and I have had a lot of debates, and I do
not want to interrupt you again hut I feel it necessary to doso at
this point. I have never questioned or impugned your motives, nor
have you mine. I think that your motives have always been good as
you have fought these battles through the years. I think you real-
ize that I am very troubled by the implications of these issues, from
an intellectual standpoint.

But let's examine your position with respect to this issue. You
have agreed that I have no racial motivation. I do not have any
intent to discriminate, that I am merely trying to find my own way
in this matter, to see what is best for society. How then would you
distinguish me fro, -say, another Senator, who does have a racial
motivation-in being either against or for the Voting Rights Act ex-
tension?

Mr. RAUH. I distinguish you simply: He is a racist; you are not.
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Senator HATCH. How do you make that determination?
Mr. RAUH. You just said "intent." You said: How do I distinguish

you from another Senator who does have a racial motivation? If he
as an intent to hurt blacks-
Senator HATCH. However, you are saying the effect of having a

public debate on this matter and raising these issues is to hurt civil
rights. How would you make a distinction between this hypothetical
Senator who is racially motivated, with an intent to be a racist, from
others who have no intent to discriminate, who has but simply a
desire to resolve this matter in the best interests of society and the
Constitution?

Mr. RAUH. Well, I thought I had answered that, sir, that if
you-

-Senator HATCH. How do you distinguish the treatment of these
persons?

Mr. RAUH. I accepted your definition. You said he intended his
actions, and I am saying that I would consider him a racist. I
would not consider anybody a racist who wanted to make an argu-
ment as you are making here. My complaint-and I would like to
explain it when I get a chance-is that you are making complex
what it seems to me, after having watched this issue through the
laws back to 1957, is quite simple.

May I develop why I think it is simple?
Senator HATCH. You may but let me just make one additional

point on that: If you are correct, then even though I do not have
any racial motivation and the other Senator does, under the effects
test we would both be guilty of a racial violation. That in my opin-
ion is not fair to me, because I am raising an honest consideration
of this issue.

Is the Voting Rights Act still an antidiscrimination piece of legis-
lation or are you trying to transform it into something completely
different from what it really was intended to be?

Mr. RAUH. I do not think you are guilty of anything except error.
Senator HATCH. Thank you, I think.
Mr. RAUH. You suggest I am saying you are "guilty" of some-

thing. I do not say you are guilty of anything. I say you are guilty
of being wrong, and the word "guilt' is an inappropriate word
there.

Senator HATCH. I have been wrong before.
Mr. RAUH. I say that you have--
Senator HATCH. Oversimplified.
Mr. RAUH. "Complexified."
Senator HATCH. Overcomplexified," you are saying?
Mr. RAUH. I am the one on the side of simplicity here.
Senator HATCH. You are guilty of oversimplifying, then.
Mr. RAUH. Yes, T-am-going to be guilty of oversimplification. I

assume you are going to think that but let me just get to the real
issue here.

Senator HATCH. OK. Go ahead.
Mr. RAUH. You contend I was wrong in saying that you are

making a constitutional mountain out of a molehill. Let me tell
you exactly what I mean by that. You are arguing that Congress
may not have the power to enact section 2 the way the House
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passed it. Now that was a constitutionai question of magnitude
once, but it is settled.

Senator HATCH. I am arguing that to enact section 2, as amended
by the House would be very detrimental. It may in fact, be uncon-
stitutional to do this, in addition to being very ill-advised. The Su-
preme Court may-as you conclude in your statement--say the

ngress does have that power to set a new constitutional standard.
I do not agree with this.

Mr. RAUH. No; I say they have already said it. My difference
with you is, the Supreme Court has said over and over and over
swain under section 2 of the 15th amendment and section 5 of the
14th amendment that Congress has the power to go beyond what
the Constitution requires in the enforcement of the right to vote.

It seems to me that since that question is settled, then the only
remaining question is: Should Congress go beyond what the Consti-
tution requires? I think when you attacked my statement it was
based solely on that question, namely, whether Congress can go
beyond what the Constitution says and it is clear Congress can.

We are not seeking to reverse Bolden. That is the point I want to
make. We do not suggest reversing Bolden. Bolden stands for exact-
ly what it says: The 15th amendment requires an intent test. How-
ever, under section 2 of the 15th amendment and section 5 of the
14th amendment we want to go further and add an effects test. We
are scared the intent test will not work. The effects test is clearly
the one that will work and the House put that in. I say to you,
there is no question on the constitutionality of section 2 of the
House bill. I have not-

Senator HATCH. You want to go beyond the Constitution, and you
think you can do that even though the Bolden case says that the
15th amendment requires an intent test.

Mr. RAUH. The 15th amendment does but section 2 of the 15th
amendment does not.

Senator HATCH. Don't you agree that section 2 is codification of
the 15th amendment?

Mr. RAUH. I am surprised at a lot of these great experts missing
this but I guess I ought to admit I did not see this paragraph the
first time either. Bolden is an invitation for Congress to do some-
thing. Listen to this, right out of the Bolden case. Referring to the
statute, the Court says:

"In view of the section's language and its sparse but clear legisla-
tive history, it is evident that this statutory provision adds nothing
to the appellee's 15th amendment claim." It is perfectly clear that
they are saying, "but Congress can add something to the 15th
amendment claim," and that is exactly what has been done in sec-
tion 2 of the House-passed bill.

Senator HATCH. Go ahead.
Mr. RAUH. Excuse me. I guess it is hard to listen to two people at

the same time.
Senator HATCH. It seems to me you are just saying that section 2

means exactly the same thing as the 15th amendment.
Mr. RAUH. No; I am not.
Senator HATCH. That is what the Court has said.
Mr. RAUH. We are not communicating.
Senator HATCH. No; but that is what the Court said.
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Mr. RAUH. No; the old section 2 means the same as the 15th
amendment.

Senator HATCH. Yes; the old section 2 reflects the same meaning
as that reflected by the 15th amendment.

Mr. RAUH. Our new section 2 goes beyond the 15th amendment.
Senator HATCH. Let me try to understand this unique theory of

constitutional law; you are saying that although we have the Con-
stitution of the United States, limiting Congressional authority, if
Congress so chooses it can go beyond the Constitution and add to
the 15th amendment even though we have had a well-defined case
like the Bolden case, which is in opposition with the proposed
changes. Congress can reinterpret the Constitution and impose
greater obligations upon the States through the 15th amendment?

Mr. RAUH. Under section 2 of the 15th amendment and section 5
of the 14th amendment Congress has under the Supreme Court de-
cisions-and this has been settled by now-the power to go beyond
what would be the'law in the absence of congressional action. I just
read you from Bolden where even as late as the case that you are
relying on, they are saying that Congress has not added anything
to the 15th amendment. That presumes that Congress can add, and
that is what section 2 of the 15th amendment and section 5 of the
14th mean. You have the Lassiter case. You have the Rome case.
Time and ain they have made this clear. The best example, of
course, was Morgan v. Katzenbach. "

Senator HATCH. However, Joe, you turn right around on the
human life bill and say that that is impossible under the Constitu-
tion. It seems to me that Jesse Helms and John East are arguing
the same thing that you are.

Mr. RAUH. Let me answer that one.
Senator HATCH. Let me tell you what is argued.
Mr. RAUH. In my business that could be an awful bad charge. I

had better answer that.Laughter.]
nator HATCH. I thought that you would catch the significance

of what I was saying there, but let me stress to you, that I have
difficulties in both instances. From what source has Congress ob-
tained the constitutional authority, that is being exercised by sub-
stituting a results test in section - 2 for the constitutional 15th
amendment intent test? Furthermore, what provision of the 15th
amendment is Congress "enforcing" in its change in section 2?.

Mr. RAUH. Enforcement which is permitted is that Congress may
pass any reasonable law that has a reasonable relation to the pur-
pose of insuring the right to vote. Now what you have said, sir,
about Mr. Helms and Mr. East is answered by the Supreme Court.
Sometimes the Court is very farsighted. They have answered that.

In footnote 10 in Katzenbach v. Morgan, they make the distinc-
tion between what we are asking for and what Senator East is
asking for. Here it is: "Contrary to the suggestion of the dissent,
section 5"-that is section 5 of the 14th amendment and it would
be the same for section 2 of the 15th amendment-"section 5 does
not grant Congress power to exercise discretion in the other direc-
tion and to enact statutes so as in effect to dilute equal protection
and due process decisions of this Court. We emphasize that Con-
gress power under section 5"-that is of the 14th amendment-"is
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limited to adopting measures to enforce the guarantees of the
amendment. Section 5 grants Congress no power to restrict, abro-
gate, or dilute these guarantees."

Therefore, when the Supreme Court has said that the right to
abortion is a part of our liberty under due process, Congress cannot
say the contrary in a statute but it could enforce by statute the
right to an abortion. That is the difference.

Senator HATCH. That is dictum, as you know-and I might add
that it is the rankest form of dictum, being in the form of a foot-
note-but even if the law were as you argue it--

Mr. RAUH. Some of the best stuff is footnotes. [Laughter.]
Senator HATCH. Well, I agree with that. However, let me just say

this: Even if that were a holding, the Supreme Court could very
well say that the human life bill involved an expansion of rights
under the 14th amendment-the'rights of the unborn.

I am aware of Katzenbach and Mitchell and Fullilove but I do
not believe that it is settled law by any means. I do not believe that
its application is clear here, particularly when we are talking
about violating article 6 guarantees of a republican form of govern-
ment.

Mr. RAUH. Sir, I did think we were going to get agreement that
it is settled law that Congress can go beyond the 14th and 15th
amendments.

Senator HATCH. I do not think it is.
Mr. RAUH. I am sorry that we cannot get that because I think we

would still have our disagreement on whether they should--
Senator HATCH. Yes.
Mr. RAUH [continuing]. Which is the second half of it. However, I

am really, genuinely surprised that you do not feel that Lassiter,
the two Katzenbach cases, Fullilove, what I read from Bolden, that
those together do not clearly say that Congress can go beyond the
constitutional amendments. I am still prepared to argue with you
whether they should. That is different. However, I honestly do be-
lieve that you ought to recognize that Congress has the power to do
what section 2 does. Then the argument comes down to, should it?
I hope that sometime we can get agreement that S. 1992 is consti-
tutional. Is it wise? That we would have--

Senator HATCH. I have real difficulties with its constitutionality
as well as its wisdom.

Mr. RAUH. Now on the question of wisdom, you have been
through it with so many others. I hate to go into it once more. But
I deeply believe that from a civil rights standpoint it is essential
that we have an effects test rather than an intent test. I am not
going to repeat the bad aspects of intent, how hard it is to prove.

ou have heard litigators tell you all about that. As far as I am
concerned, the civil rights groups here are very fortunate to have
these litigators come and give their full time to trying to explain
how the intent test does not work.

I was trying to say earlier that I think intent is essentially a
criminal concept. In fact, I heard you say that last night on Mac-
Neil-Lehrer. You were very good. However, this is a point that I
picked up there. Twice in urging intent you had to use the criminal
law. I think that is a bad an ogy, sir. I think that criminal law
ought not to be brought in here. I think it is a bad thing when you
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import criminal law into-civil rights enforcement. As a matter of
fact, the whole civil rights enforcement effort has been to get it
into civil law. That was the real problem.

Senator HATCH. The essence of discrimination has always been
the wrongful treatment of individuals because of their skin color.
The "effects" test radically transforms this ideat. It confuses discrim-
ination and disparate impact.

Mr. RAUH . Well, now we are back where I would not brand any-
body a racist--

Senator HATCH. Perhaps you would not, but that is in effect what
section 2 ddes, as altered by the House.

Mr. RAUH [continuing]. Where it is the effect of their act, not
their intent.

Senator HATCH. You would not, I agree. I do not believe you
would, but that is what in reality this law does.

Mr. RAUH. I am willing to give everybody the benefit of the
doubt. I am willing to say that the tax exemption business did not
make anybody a racist. The effect of it was very hurtful to civil
rights but I would not use the word "racist" even on that.

Senator HATCH. However, you know what the problem is here:
The way this is written, it completely transforms the act from its
original intent of equal access into an act requiring equal results. I
do not see how anybody can conclude that this would ut lead to
proportional representation if the Supreme Court accepts it.

Mr. RAUH. Let me try.
Senator HATCH. Go ahead.
Mr. RAUH. Now what is the test?
Senator HATCH. If I am right and this does result in proportional

representation, I think the black and the Hispanic people as well
as many others in this country, will be done the gravest disservice.
In the final analysis there will be more segregation, more racism,
more antiminority attitudes in this country than we have ever had
before.

Mr. RAUH. I apologize. I did not quite get the point.
Senator HATCH. I am saying, if am right, that this will lead to

proportional representation based on race; it will result in minority
political ghettoization. Certainly we may have more individual
blacks serving in government at all levels, but in the end we are
going to have more segregation, more estrangement, more racism,
and more resentment than we have today; and, in the final analy-
sis, less overall influence and ability to influence the political sys-
tems in this country by the minority groups than we have today.
Effective utilization of a 35-percent minority base in an at-large
election can perhaps do a lot more than having just, say, one of the
three city commissioners or county commissioners elected in a
black political district.

Mr. RAUH. There is a great deal in what you have just said. The
difficulty to me is the premise; namely, that section 2 leads toward
proportional representation. I think there we have the wrong
premise, and I would put it a little differently.

We only have two tests you could use, or you could use the com-
bination of the two the way section 5 of the present Voting Rights
Act does. It uses both intent and effect. However, since you have
the two tests, which one is the better test?
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I would say the effect test is clearly the better test. The intent
test gets you into all the side issues of. subjective motivation; most
importantly the effect test gets morb directly at what we are trying
to stop. We are trying to stop the results of discrimination, not just
the intended discrimination. A guy might be wrong, a legislature
might be wrong, and the effect of their acts may be discriminatory.

Now you say, well, how are you going to keep it from going the
whole way to proportionality? I thought Professor Dorsen was ex-
cellent in his presentation of how you would keep at-large voting
from becoming a per se illegality. I would be against a statute that
would make at-large voting per se illegal.

Let me put it this way: If Congress decided to say that any at-
large voting was illegal on a civil rights basis, I would be against
that. If possibly someday Congress decided that in governmental in-
terests generally-forget about race, forget about discrimination-
that there was something valuable in local districts as against at-
large voting, maybe Congress has the power to do that. That is a
much tougher question. That would be a really hard exam ques-
tion.

However, I would be against saying on race grounds that you
automatically knock out at-large voting. I do not think the courts
are going to do that. As a matter of fact, Mr. Parker put in a very
good document here in which he pointed out that even under the
effects test, a lot of cases against at-large voting have been lost. I
do not think you are going to win every time with the effects test.

Senator HATCH. I do not either but it certainly makes it a lot
easier.

Mr. RAUH. Yes, and I think that--
Senator HATCH. Rightly or wrongly.
Mr. RAUH. Yes; I think rightly and you think wrongly. However,

that is--
Senator HATCH. Not necessarily, but I am saying I think in many

cases it can be wrongly applied, and that is one of the problems
that I have with it. More importantly, however, it is an appropriate
test.

Mr. RAUH. Well, I am not for a per se test, and I do not think
you are going to have it. Look, I know what happens in most of
these situation. Where you really have a case, the blacks can show
other discrimination against them. They do not get the public serv-
ices the white areas get. They find someday the polling place is
suddenly moved, or something. There-are all sorts of possibilities
here.

Where you really have a fair-run city or a county or other local
body, where government is really fairly operate at large, the
courts are not going to knock out at-large voting my experience
with the courts is that they are not quite as hot for doing these
things as some of your questioning and feelings would imply. I
think courts are essentially conservative bodies who do not want to
go beyond the important points. Unless they really feel that there
has been real discrimination through the at-large system, courts
are not going to treat section 2 as ordering them to stop at-large
voting.

It seems to me that one has a choice to make. It will be easier to
prove discrimination with the effects test, but it should be easier.



This is not a criminal area. I want to keep away from motivation
and intent. It seems to me both from your and my standpoint, Sen-
ator Hatch, we would be better off with an effects test and nobody
shouting "racist" at anybody.

Senator HATCH. Thank you, Joe. We always enjoy listening to
you, too, and we appreciate how sincere and dedicated you are in
this as well other areas.

[The prepared statement of Mr. Rauh follows:]
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PREPARED STATEMENT OF JOSEPH L. RAUH, JR.

MR. CHAIRMAN, I AM JOSEPH L. RAUH, JR., AN ATTORNEY

PRACTICING IN WASHINGTON, D. C. I HAVE PARTICIPATED IN THE

ENACTMENT OF CIVIL RIGHTS LEGISLATION FOR 30 YEARS, INCLUDING

THE VOTING RIGHTS LAWS OF 1957, 1960, 1964, 1965, 1970 AND

1975. I ALSO HAVE BEEN ENGAGED IN EXTENSIVE CONSTITUTIONAL

LITIGATION BEFORE THE SUPREME COURT AND OTHER COURTS FOR

SOME 40 YEARS.

I RAVE BEEN ASKED TO TESTIFY BY SOME MEMBERS OF THE

COMMITTEE ON THE LEGAL ISSUES THAT HAVE BEEN RAISED ABOUT

THE PROPOSED AMENDMENT OF SECTION 2 OF THE VOTING RIGHTS ACT

WHICH IS CONTAINED IN S. 1992, THE BILL INTRODUCED BY SENATORS

MATHIAS AND KENNEDY, AND ALSO IS CONTAINED IN THE HOUSE-PASSED

BILL.

Senator Hatch I must confess that I am sad to be here.

I had hoped that after what we went through in 1965 and 1970

that we would not have to be-debating again whether this Nation

should have a strong, effective voting rights law. I thought

we had finally settled that, Now it seems that these battles

which had been put behind us will have to be reargued and

refought still one more time.

Earlier this week you said you were afraid the hearings

thus far might have made us lose sight of the forest for the

trees. I disagree. I think the forest has emerged quite

clearly in the past few days. The clear winds of testimony

have blown down the cardboard camouflage that the Attorney

General has been busy erecting to distract our attention.

Perhaps there was a danger at the beginning of these hearings

that the press and the public would not be able to see the

forest for the straw men. I think that danger is past.

Today I want to focus on what you said were the two

main issues with regard to Section. 2.

First, may Congress reinstate the results test in
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Section 2, even though the Supreme Court has held that both
Amendments

the Fourteenth and Fifteenth/to the Constitution require

proof of intentional discrimination? Is it constitutional?

Second, you asked whether it was sound policy to do so,

even should it be constitutional.

My answer-to both questions is a firm "yes."

S. 1992 Is Clearly Constitutional

On the first day of these hearings, Mr. Chairman, you

said the proposed new language for Section 2 "involves one of

the most important constitutional issues ever to come before

this body."

Now I have seen a lot of controversial Congressional

hearings involving unresolved constitutional questions. Without

denying the crucial importance of this legislation, I submit to

you, Senator, that you are making a constitutional mountain out

of a molehill. We clearly have a policy dispute between us

about whether Section 2 should be amended. But tTg'constitutional

power of Congress to do so is absolutely clear. By now it is

hornbook constitutional law.

Of course, Congress does not have the power to overrule

the Supreme Court's interpretation of what the Constitution

itself permits and prohibits. That requires a constitutional

amendment because the Supreme Court is the final arbiter of

what violates the direct commands of the Constitution.

However, it is now equally well-established that Congress

has the constitutional power under the Section 5 of the

Fourteenth Amendment and Section 2 of the Fifteenth Amendment

to enact appropriate legislation which it reasonably believes

is necessary to ensure full enjoyment of the rights protected

by those amendments.

In Lassiter v. No rthhapton Election Board, 360 U.S. 45,

the Supreme Court held that literacy tests, unless discriminatory

on their-face, did not violate the Fourteenth Amendment Equal
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Protection Clause. Nonetheless, in South Carolina v. Katzenbach,

383 U.S. 301, and Katzenbach v. Morgan, 384 U.S. 641, the Court

upheld the constitutionality of a statutory ban on literacy

tests in certain geographic areas and certain situations under

the Voting Rights Act. Congress had concluded that such a

prohibition was necessary and proper to ensure that the

Fourteenth Amendment right to be free from voting discrimination

would not be denied and that the effect of past discrimination

would not be perpetuated.

The Court has similarly upheld the power of Congress to

enact appropriate legislation to enforce the Fifteenth Amendent.

On the same day that the Bolden case was decided, the Court

reaffirmed that power in City of Rome v. United States,

466 U.S. 156, 176-177. Justice Marshall, speaking for the

Court, wrote that even though the Bolden decision indicated

that a violation of the Fifteenth Amendment required proof of

discriminatory intent, Section 5 of the VotingRights Act,

undisputedly an effects test, was still constitutionally valid

because Congress could reach activity not directly barred by

the Amendment itself. The Court's decision in Fullilove v.

Klutznick 448 U.S. 448, written by Chief Justice Burger, also

reaffirmed this Congressional power in the case of the minority

subcontractor set-aside program. In short, this is hardly an

earth-shaking or novel Constitutional proposition. Congress

may pass a statute which prohibits discrimination without

requiring proof of intent, if Congress concludes that

requiring such proof would create undue risk that activity

which the Fifteenth or Fourteenth Amendment does prohibit

would be insulated from effective challenge.

There is only one other aspect of the constitutional

issue that needs mention. The Attorney General testified that

Congress could not exercise its constitutional power to amend

the nationwide provision of Section 2 without a detailed record

of abuse in every state. He points to the fact that the
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Supreme Court relied on that kind of record for the covered

jurisdictions, when it upheld Section 5 in South Carolina v.

Katzenbach, supra. That argument overlooks two basic differences

between the challenge to Section 5 and the present proposed

amendment of Section 2. It also overlooks the subsequent

Supreme Court decisions. Without question, the preclearance

of Section 5 is a substantial disruption of the normal

boundaries in our federal system and an unusual interference

with local control over election procedures. The Court

indicated that for such a significant remedy Congress needed

to have a specific record of abuse in the covered jurisdictions.

The proposed amendment in Section 2 is nowhere near

the departure from traditional federalism that Section 5

involves. It merely would return the legal standard in actions

brought against discriminatory voting practices to what it

has been for many years. That hardly calls for the kind of

case-by-case justification required for Section 5.

In addition, the Court in South Carolina emphasized

that overwhelming record in the covered jurisdictions precisely

because they had challenged being singled out for special

treatment. Obviously that concern is irrelevant to Section 2#

which is nationwide in scope.

Most important on this point is the Supreme Court's

decision in -Oregon v. Mitchell 400 U.S. 112 (1970).. Oregon

upheld the 1970 amendment to the Voting Rights Act, which

extended the suspension of literacy tests nationwide on a

temporary 5-year basis.

The Court upheld that provision, even though there was

no specific record of misuse of literacy tests in every state

not already covered by the limited ban of the 1965 Act. Justice

Black found that there was enough general evidence before the

Congress about the potentially discriminatory impact of such

tests for Congress to hay fond such a nationwide "ban on

93-758 0 - 83 -- 63
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literacy tests was appropriate to enforce the Civil War

amendments "112 U.S. at 133.

So, too, might Congress conclude from the record in

those hearings that the difficulty of providing discriminatory

intent created substantial likelihood that intentional discrimi-

nation barred by the Fifteenth Amendment would continue, and

the impact of past discrimination go unremedied, unless the

results test" were adopted as the statutory legal standard

in Section 2.

Congress would not, by such an amendment, be overturning

the Supre Court's decision int Bolden about what the Fifteenth

Amendment requires. That assertion has been repeatedly made and

it is false. The Fifteenth Amendment test in constitutional

litigation would remain a requirement of intent, at least

while Bolden remained the controlling precedent.

The "Results Tests" Is the Appropriate Standard

The second issue which you and the Attorney General have

raised is the wisdom of the "results test." You have both

claimed that because it lacks an "intentw-test the-Mathias-Kennedy-------

bill would require quotas and make any failure to have

proportional representation of minorities a violation of

Section 2. You have alleged that it would be the death knell

for at-large elections.

At first, there was a lot of emphasis on what the legal

standard has been in past challenges to at-large elections or

other election practices on grounds of racial discrimination.

We heard the suggestion that the law has always required proof

of intent in such cases.

Now we have had a number of days of hearings. Witness

after witness who are experts in such litigation have testified

'without contradiction that until Bolden no proof of intent

was reNq!,Fp4 .r.. The House Report, and the sponsors of the Senate

billihave made clear that the legal standard which S. 1992 would

codify is the test laid down in two Supreme Court cases, Whitcomb

V. Chavia, 403 U.S. 124, and White v.' Regester, 412 U.S. 755.
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I have been around this twon for a few years, and I know

that when a bill codifies a legal test from a particular case or

line of cases, you look at the track record under those decisions

to see what that legal standard will mean in practice.

You and the Attorney General say that the standard will

lead to quotas. Yet each of those expert witnesses testified

that for many years under that White v. Regester standard the

courts never required a quota or proportional representation.

They never found that the absence of proportional representation

sufficed to establish a violation, even in the case of at-large

elections. In fact most of the decisions, including the two

Supreme Court cases, expressly disavowed any right'to a particular

election outcome. In short, the record is overwhelming that there

is no basis for the scare tactic claims that the White v. Regester

standard, which this bill adopts, would lead to proportional

representation.

Under White v. Regester the plaintiffs must prove additional

factors or circumstances establishing thatlin the context of the

entire local political systemithe challenged practices deny equal

access to participate in the political process.

That point has been made repeatedly, Mr. Chairman. I

would like to deal with your response to it. You have responded

that the plaintiffs could always establish an additional fact

or two which would suffice to support a violation. You stated that

even the disclaimer of quotas in S. 1992 would only -

require "an additional scintilla of evidence," which plaintiffs

could always supply.

If that were true', Mr. Chairman, I might agree with your

position. But as Mr. Justice Holmes observed, a page of history

is worth a volume of logic. The proof of the pudding is in the

eating. And if it is so clear that plaintiffs challenging

at-large elections could always meet the White v. Regester

test, then I ask you why plaintiffs lost in a substantial
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number of cases prior to Bolden. These were cases in which the

court did not require proof of discriminatory intent and

- plaintiffs showed some dilution. The courts simply found

that plaintiffs had not adequately demonstrated they had been

denied equal access to the political process.

The White v. Regester standard is a reasonable one.

Its track record is reassuring and belies the allegations

made about S. 1992.

Senator HAxH. Our last witness today will be Mr. Rolando Rios,
the legal director of the Southwest Voter Registration Education
Project. He has been actively involved in voting rights litigation
throughout the Southwest for a number of years.

Mr. Rios, we are very happy to have you here.

STATEMENT OF ROLANDO L. RIOS, LEGAL DIRECTOR,
SOUTHWEST VOTER REGISTRATION EDUCATION PROJECT

Mr. Rios. Good morning.
Thank you, Mr. Chairman, members of the subcommittee. I am

Rolando Rios, and I am the legal director for the Southwest Voter
Registration Education Project, a project that is directed at increas-
i the political participation of Chicanos and Indians in the
Southwest.

My work with the project has put me in what I consider a good
position to be able to see what effects voting litigation has onregis-
tration and turnouts of minorities. For example, in San Antonio,
since the city has gone to single-member districts I have noticed a
steady increase in the political participation of minorities, that is,
by voter registration and turnout rates. Contrary to what has been
suggested by the chainan, if San Antonio is an example of oing
to proportional representation I do not see how it can be a political
ghettoization of minorities.

We have a Chicano mayor there. I serve on a board that has to
do with Hispanic arts. Money is being spent on Hispanic arts that
has never been spent before. There is more of a dialog between the
Anglo and the Chicano communities. Busiesss are being devel-
oped into the west side and the south side that traditionally had
been excluded, not by intent but by mere misunderstanding and
miscommunication between the minorities and the dominant com-
munity. In short, in San Antonio the c hage to single-member dis-
tricts has been tremendous for the realiation of democracy as it
should work on the local level.

Indeed, we feel that in order for democracy to thrive, all political
groups, all subst ntial elements must participate. I remember my
first case in Victoria, Tex. My plaintiff, Victor Canales, a middle-
class centleman- a veteran ofWorld War II, I asked him, "Do youvote? He said, "No, I stopped voting in local elections 10 years
ago." I asked why. He said, "Well, because minorities have stopped
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I said, "Why have they stopped running?" He said, "Well, be-
cause they don't ever *et elected." I said, "Why don't they get
elected? Is it because minorities don't come out to vote?" He said,
"Well, I don't know. People do come out to vote. It is just that they
never get elected."

I started doing some work in that county and I found out that
the city council, the school board were all at large and they had
never elected a minority. This is in a community that is 40 percent
minority. I am sorry, the school board was at large and the county
commissioner's court was by single-member district although they
were slightly gerrymandered.

Therefore, we filed a lawsuit against the county, and also the De-
partment of Justice objected to the at-large system in the city of
Victoria when they annexed certain Anglo areas. They were forced
to go to single-member districts, and now there is-a minority on the
city council for the first time in the history of Victoria, and this is
in a community that, at least my client tells me, in 1970 Chicanos
were not permitted to go to the barbershops downtown.

It has been a tremendous improvement as far as I have been able
to see in Victoria, in that minorities are now getting more in-
volved. We do have one Chicano on the city council and we do have
one Chicano on the commissioner's court, and both are a result of
litigation and a letter of objection from the Department of Justice.

In Dimmitt, Tex. we have -done two voter registration drives
there where a client of ours, Carmen Catafio, has two Chicano kids
in the school district. The school district is about 55 percent minor-
ity. She has been constantly trying to get the school district to hire
bilingual teachers and they have not. She has been trying to get
them to move on bilingual education and they have not. Of the
seven school board members, there has never been a minority
elected to the school board.

Therefore, Ms. Catafio decided to run. She ran twice, and the mi-
norities registered. We had an increase and they came out to vote,
but because of the at-large election system, it is impossible for her
to get elected. I did not know what to tell her when she asks,
"Wat do I-need to do? I do a good campaign and get the minor-
ities out to vote, and I can't get elected." The at-large school board
does not permit minorities to get elected where there is polarized
voting; then Anglo school boards do not want to listen to bilingual
education issues or the hiring of bilingual teachers.

This scenario is repeated in many, many communities in Texas.
The Southwest Voter Registration Education project surveyed 361
school boards, all of which are at-large. We wanted to measure the
level of minority representation on the school boards. We found 42
school boards that had over 50 percent Chicano student population,
none of which has any minorities on the school board. Each school
board has approximately 7 school board members, so if you multi-
ply 7 times 42, that is 294 elected officials, none of which are
minorities. Yet, these officials make decisions that affect minority
students.

The education of Chicanos is an extremely important issue in
every community that I go to in Texas and in other arts of the
Southwest. In Texas recently a Federal court declared that "The
crippling educational deficiencies affecting the main body of Mexi-
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can Americans in Texas presents an ongoing ethnic tragedy, cata-
strophic in degree and disturbing in its latency for civil unrest and
economic dislocation." This is a declaration from the Federal court
in 1981.

We feel that one of the reasons the educational system in Texas
is failing miserably is because it has no input from the minorities.
What do I tell a minority parent when her son, a Chicano student
in Texas, has a 47-percent chance of not finishing high school-this
compares to a approximately 14 percent for an Anglo student-and
that if he or she is in school by the time he or she is in the eighth
grade, chances are that 75 percent of the Chicano students in the
schools in Texas at the eighth-grade level are already reading
below grade level. It is our feeling that if we get more minorities
on the school boards, then issues of hiring bilingual teachers and
bilingual education would be issues that would be seriously tackled
in Texas.

I have just returned from New Mexico where we filed a lawsuit
against the State legislature. The legislature adopted a reappor-
tionment plan that uses two tactics to dilute the voting strength of
minorities: packing and cracking.

In one of the districts that I analyzed in Albuquerque, the total
population for that particular district-it is district 18, and it is in
the memorandum I have submitted-is 29,900 people. This particu-
lar district is over 70 percent Chicano. You go over to the north
side in district 31, that has 15,500 people and it is about 89 percent
Anglo. Each district elects one representative. This is a clear exam-
ple of the packing of minorities into a few districts so that their
overall political strength is weakened. This also violates the one-
person one-vote rule..

An example of "cracking" can be seen in Roswell, where the mi-
nority community was cracked into three house districts so that
each district has approximately between 30 and 35 percent minor-
ities. Again, if these lines had been drawn differently minorities
could have as much as 55 percent population in one particular dis-
trict. In Roswell I am told by my clonts down there that there has
never been a minority elected to the legislature from that area.

All of these situations can be affected if this committee amends
section 2. 1 support section 2 because it will reinstate dilution law
as it was before Bolden. There is some concern that the. proposed
amendment applies a new standard. However, it is clear from all I
have read that the new evidentiary sndard has been set by
Bolden. In my written testimony, I have cited a case called Jones v.
The City of Lubbock in which in the fifth circuit Judge Goldberg
remanded the case to the district level, stating that Bolden has set
new standards, it is a new ball game, and that due process would
require that the parties in the case try to present new evidence to
see how it complies with the new standards that were set by
Bolden.

There is also some concern that the amendment to section 2 will
cause a flood of litigation. It has been my experience that all of
these cases, dilution cases, are very expensive and very complex
and that the likelihood of there being a flood of litigation is just
not realistic.
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Also, the fear of proportional representation, I am not sure I un-
derstand clearly what the fear is but as I mentioned, in San Anto-
nio the fact that we now have more minorities in the city govern-
ment has created a very positive attitude and increased political
participation by the community as a whole. This has happened in

ouston, it has happened in Dallas, and also happened in Victoria
to some extent.

Finally, I would just like to say that the Chicanos, as I speak
with them, are not complaining a ut the fact that in some situa-
tions ballot boxes were taken out of the polling places and taken
home so that people could vote, or that unregistered people are per-
mitted to vote. Those are clearly illegal and we can deal with them.
It is the subtle and sinister devices that are used to dilute the in-
tegrity of the voting strength of minorities that we are complaining
about because as far as we are concerned, it is like playing poker
in a game where the cards are stacked against you.

Thank you, I would like to submit for the record two reports
done by my organization, one is on the Latino vote in 1980, the
other is on Chicano representation on Texas school boards.

Senator HATCH. Thank you, Mr. Rios. We appreciate your testi-
mony.

Mr. Rios, you say that the most the Federal courts have required
is the creation of single-member districts. In Kirksey v. Hinds
County, the county was already divided into districts drawn not by
elected officials but by a Federal district judge. Even though there
was absolutely no allegation that the judge's plan was intentionally
discriminatory, the fifth circuit ordered him to gerrymander the
lines so that the county's 40 percent black population could control
two of the five seats. Now if that is not proportional representa-
tion, what is?

Mr. Rios. I think we are confusing the two stages of litigation,
that is, the proving your case part and then the remedy stage.
What I have mentioned, what I meant to say in my statement is
that in dilution litigation, once the factors as delineated in Zimmer
and White have been established, then the courts do require that
you go to single-member districts but that is in the remedy stage.
The point I was trying to make is that it has never been that
simple, that you go in, you file a lawsuit and the court automatical-
ly requires you to go into single-member districts and requires pro-
portional representation.

Also, when I wrote that, Senator, I was not sure I understood
what was meant by "proportional representation." I thought we
were talking about getting a specific number of minorities elected,
per se. I know that in Texas sometimes minorities elect nonminori-
ties.

Senator HATCH. Could you please elaborate upon the Fresno
County case which you mention in your paper? You indicate that
the Anglo community was "caught by surprise" at the election of
several Hispanic candidates, and promptly initiated a recall cam-
paign. Now can you describe this a bit?

Mr. Rios. OK. What happened in Sanger-
Senator HATCH. Let me just ask one more question: Did they at-

tempt to recall the individuals simply because they were His-
panics?
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Mr. Rios. No, it is not always that simple to establish that. The
minorities that I have spoken with say that there is a feeling that
they have recalled them simply because they were minorities and
they took over the city council itself. What happened was, we did
some successful registration drives, three minorities ran, and for
the first time ever there was a majority of minorities on the city
council.

The reaction of the Anglo community was that they were sur-
prised and they did not realize what had happened. They did not
realize that the movement was so strong so they did make a recall
election, and it was a petition signed by 1,200 people, 60 of which
were minorities and the rest were nonminorities. They had a re-
election, and it was it-large again, and two of the minorities were
defeated.

The only reason I raise this example is to show that in certain
situations the at-large system can work in a very debilitating
manner-

Senator HATcH. If they made the recall because the Hispanics
were too strong, then why didn't the Hispanics win again?

Mr. Rios. Like I said, we did a couple of registration drives. You
can win in an at-large election system if you kind of quietly run a
registration campaign, do not make too much noise, and then on
election day come out in full force and win, you see. What I am
saying is that they were taken by surprise and they did not realize
the strength with which the minorities had gotten organized and
gotten out the vote. All I am saying is that after that happened,
the adverse effects of the at-large system took full force in that
they can recall, and this is what they have done in Sanger.

Senator HATCH. Senator DeConcini has some questions to submit
in writing for the record. If you could answer those as quickly as
you can, we would appreciate it.

Mr. Rios. Yes, sir.
Senator HATCH. I might add for all other witnesses as well, there

may be other questions from other Senators both on this subcom-
mittee and on the full committee so with all witnesses, we hope
you will answer the questions as soon as you can.

Mr. Rios. Thank you.
Senator HTII. Thank you so much. We appreciate having you

here.
[The prepared statement of Mr. Rios follows:]
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PREPARED STATEIE OF RfLAIEO L. Rios

Good morning Mr. Chairman and i:mbers of the Subcommittee,

I am Rolando L. Rios from San Antonio, Texas, Legal Director for

the Southwest Voter Registration Education Project (SVREP). Thank

you for the opportunity to be here today to present my views on the

continued need for the Voting Rights Act (VRA).

I ht.- been practicing law for three years doing voting

litigation throughout Texas, Arizona, New Mexico, and parts of

California. The experience I've had working with the voter

registration project has given me an opportunity to witness the

effects voting litigation and the VRA have upon the voter registration,

education and turnout rates of minorities in the Southwest. The

Southwest Voter Registration Education Project, in existence since

1975, has conducted over 350 registration education projects throughout

the Southwest directed at increasing the political participation

of Mexican Americans and Indians. Registration rates of Mexican

Americans in certain parts of Texas are as low as 35%. This compares

to 657 for Anglos in the same areas. In New Mexico, registration

rates for Indians are as low as 20%; this compares to over 60% for

Anglos in those areas.

Our premise has always been that for our democracy to

remain healthy, all substantial elements of society must participate

in the political process. To the extent that groups in a democracy

are excluded, for whatever reason, from the political process,

democracy and all its potential suffers.

In Victoria, Texas, Victoria County, one of my first

lawsuits, my client Victor Canales, a middle-aged man, vet,,ran of

World War II, told me he stopped voting about ten years ago. I

asked him why? He said because Chicanos do not run for office

anymore. Victoria has a population of over 68,000; 387 of the

population is minority. When I asked Mr. Canales why minorities

did not run, he said they use to run but they would never win,

so they stopped running. Did they not win because of a lack of

support? No, there was support in the minority community; how-

ever, after some investigation, I discovered that the legal

framework within which elections are conducted was set up so

that minorities cannot win.
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In Victoria, the city council was at-large, numbered

post with majority rule requirement; the school board was at-

large numbered post majority rule and the county commission was

by single-member districts. With the high degree of polarized

voting, the gerrymandered commissioner precinct lines, and the

at-large election systems, it was impossible for a minority to

get elected to office other than on a token basis. Even if every

Chicano got registered and turned out to vote, minority candi-

dates would still not win.

After a lawsuit against the county and a letter of ob-

jection forcing the city of Victoria to abaridon the at-large

election system, there is a minority on the commissioners court

and a minority on the city council. Further there has been some

increase in voter registration of minorities. These changes are

a direct result of changing the election structure. The school

board is still at-large and minorities still do not feel that

they have representation on the school board.

In Dimmitt,*Texas, Castro County, Carmen Catano, who

has two sons in the Dimnmitt ISD, has been trying to get the

school board to consider issues of bilingual education and the

hiring of bilingual teachers. (Dimmitt ISD has a student popula-

tion of 1,707, of which 936 or 54.8% are Chicanos.) Getting no -

response from the board, Ms. Catano decided to run for the board

herself; she ran in 1979 and in 1981. Both times the Chicano

registration increased and turnout increased. However, because

of racially polarized voting and the at-large election scheme,

Ms. Catano lost. She asked me what she did wrong? I had to ex-

plain to her that it is impossible for a minority, to get elected

to the Dimmitt ISD because the election game is set-up to insure

that minorities lose elections. The Dimmitt ISD never has had a

minority on its board.

In Sanger, California (Fresno County) the Chicanos ran

a very successful registration drive and, for the first time ever,

elected three minorities to the city commission which is elected

at-large. The Anglo community was caught by surprise and was up-

set at the results. They called for a recall election; because

of the at-large election two of the minorities were defeated and

removed from office.
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The at-large election system is having a devastating

_effect on our registration drives-in the Southwest. In Texas,

Chicanos are extremely concerned about providing a proper educa-

tion for their children. Recently a federal court declared:

..."The crippling educational deficiencies
afflicting the main body of Mexican Americans
in Texas presents an ongoing ethnic tragedy,
catastrophic in degree and disturbing in its
latency for civil unrest and economic disloca-
t ion."

(United States of America v. State of Texas
No. 52M8 (SDC), Eastern Dist rict of Texas,
-January, 1981 p. 16. Order signed
January 9, 1981)

Chicanos are concerned and they want to have input in-

to the decision-making process; however, the most sinister device

being used against them is the at-large election scheme. In

Texas, except for those few school boards that have been sued,

every school board is elected at-large by place with majority-

rule requirement. SVREP surveyed 361 school boards tu measure

the representation of minorities. (The 361 school districts in-

cluded over 80% of Texas' Chicano student population.) There

were 42 school districts with 50% or greater Chicano student

population that had no Chicanos on the school board. Only when

minority enrollment reached an average of 90.1% did Chicanos

constitute a majority on the school board. Of 193 school dis-

tricts with 20-49% Chicanos student population, none had a major-

ity of Chicanos on the school board.

I've just returned from New Mexico where we filed

suit last week against the New Mexico legislature for adopting

legislative reapportionment plans that blatantly discriminate

against Chicanos and Indians. The adopted plans used the tactics

of packing and cracking the minority communities. An example of

packing can be seen in the city of Albuquerque where House Dis-

. t.'icts had population figures as follows:



996

TABLE A

HOUSE TOTAL
REPRESENTATIVE POPULATION MINORITY %
DISTRICT 1980 CENSUS POPULATION MINORITY

17 16,640 4,153 24.96 (S.S.)

27 17.041 2,644 15.52 (S.S.)

31 15,574 1,828 11.74 (S.S.)

16 20,804 13,655 65.64 (S.S.)

12 24,725 16,717 67.61 (S.S.)

13 29,912 21,665 72.43 (S.S.)

4 23,257 16,731 71.94 (Indian)

SENATE

DISTRICT

22 25,469 3,227 12.67 (S.S.)

11 43,977 31,615 71.89 (S.S.)

As can be seen in the above table, District 13 with

over 70% minority population has a total population of 29,912.

This compares to only 15,574 in the District 31 which is 89% Anglo.

If one totals up Districts 13, ]2, and 16, where minorities con-

stitute a substantial majority the total population is 75,441

(29,912 + 24,725 + 20,804). This total divided by 18,613 (the

population that ideally each district should contain) indicates

that 4.04 districts should have been allocated to this area of

town instead of the 3 that were given. By contrast, Districts

31, 27, and 17, where Anglos constitute a substantial majority,

the total population of these districts is 49,255. This figure

divided by the ideal of 18,613 equals 2.6 instead of the 3

istrict:, thut wert' ).iv(,n I, i iwi: I)art or town. Tlui type of

packing clearly dilutes the voting strength of minorities.

As can be seen in Table A above, the Indian population

is affected in the same way. District 4 which is 71 Indian has

a total population of 23,257. This is over 4,500 more persons

than the ideal of 18,613.

An example of cracking can he seen in the city of Roswell.

Attachment A is a picture of the line drawing that occurred there.
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As can be seen, the barrio is the only area that is divided into

three house districts. None of these three districts contains more

than 35% minorities. If drawn differently, a district with 55%

minority population could have been drawn in Roswell.

Every situation mentioned above will. 6e affected by what

this committee does with respect to Section 2 of the Voting Rights

Act. I urge this committee to support amending Section 2 of the

Voting Rights Act so that the adverse effects of the City of

Mobile v. Bolden case may be eliminated. Under the standard that

existed prior to Bolden, minorities could challenge at-large school

boards by proving the so-called Zimmer factors. This long list

of factors, which I am sure has been discussed here before, is a

rational method for challenging discriminatory election devices.

There is some concern that amending Section 2 to an

"effects" standard will create a new legal standard leading to a

flood of litigation and the creation of "proportional representation."

These fears are not founded on reality. The new standard was

created by Bolden as was clearly stated in Jones v. City of

Lubbock, No. 79-2744 (see Attachment B). This vote dilution case

was remanded by the Fifth Circuit to the District Court after the

Bolden decision. The court through Judge Goldberg instructed:

Since the Supreme Court has completely
changed the mode of assessing the
legality of electoral schemes alleged
to discriminate against a class of
citizens, we must remand this case to
the district court to reexamine the
evidence, and its findings, in what-
ever light is radiated by Bolden. In
addition, due process and precedent man-
date that when the rules of the game are
changed, the players must be afforded a
full and fair opportunity to play by the
new regulations. Therefore, the liti-
gants in this action must be allowed, if
they so desire, to present further evi-
dence on remand to establish their
claims under the law announced in Bolden.
See Kirksey v. City of Jackson, 625F-J
21 (5th Ci. 1980).

As Judge Goldberg says, Bolden created "new regulations" by

which plaintiffs are now forced to comply. The proposed amend-

ment to Section 2 will reinstate the law as it was before Bolden.

As far as the expected flood of litigation is concern-

ed, no such tFilig canoccur because of the complexity and ex-

pense involved in dilution litigation. I've worked with the
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Mexican American Legal Defense and Educational Fund and with

SVREP for a combined total time of approximately six years.

Most of this time has been spent on voting litigation. I know

of no more than four or five dilution lawsuits that were filed

during this time. As Legal Director for SVREP I have advised

our board that at most two or three dilution lawsuits can be

handled a year.

Those who claim that amending Section 2 will result in

proportional representation have not read opinions issued by the

courts. I know of no court that has ever required proportional

representation. The most that federal courts have required is

the creation of single-member districts. The reason single-mem-

ber districts are required is to provide minorities with a fair

chance to participate in the electorial process not to insure

that a proportion of minorities is elected.

Chicanos in the Southwest are concerned about their

voting rights and they want to participate in democracy. SVREP

recently conducted a survey of the political attitudes of

Chicanos. The survey included a scientifically drawn sample

of 415 Chicanos in San Antonio, Texas, 322 Chicanos in Uvalde,

Texas, and_462 Chicanos in East Los Angeles, California. 91%

of the respondents (those who had heard of the Act) in San _

Antonio, 75% in Uvalde, and 88% in Los Angeles favored exten-

sion of the Voting Rights Act. Only 3% in San Antonio, 4% in

Uvalde, and 7% in Los Angeles opposed the Act, the remainder

in each area had no opinion.
Minorities in the Southwest are not complaining

about the fact that the voting boxes are sometimes taken out of

a polling place and taken to people's homes so they can vote,

or that unregistered persons are permitted to vote. These

actions are clearly illegal and we can stop them. It is when

the cards are stacked against us that we complain. All we seek

is a fair and equal opportunity to participate in democracy.

Once given this opportunity we will participate, and democracy

will flourish.

Thank you for your time, I have with me the report on

school boards which I previously mentioned and a report on the

Hispanic vote of 1980. I would like to leave these for the

record.
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Attachment A

I
ROSWELL HOUSE DISTROC!S
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Attachment B.

J 1
5191

Rev. Roy JONI"S ci al..
I'laintifs.Appllanti,

Iie Wilson. individually a;nd as repre-
,tntative uf the Iar'k anid Nhryiran-
Anirican Vterr of .ubhhk. Tt. ;ms.
I'laintiff.ntrrvenur-Allil.iui

The CITY (IF LUBBOCK of al..
,,l'fendants-Appllr'eia.

No. 79-2711.

United States Court of Ali wals,
Fifth Circuit.

Unit A

March 25, 1981.

Aplpal from the United Stattes District
Court for the Northern I)istrirt of Texas;
HaIKsrt 0. Wauilwaral. Chief Judge.

Before -OI.D'BERG, P(OL.ITZ anal
SAM 1). JOHNSON, (:iruit Judge.s.

PER CURIANI:

We remand this cawe fair rtconsidera-
tion in light or ti Supreme ('aurt's
recent oliniun in City a'f Mi.ik r. Bl.
den. 446 'U.S. 5,% 100 S.Ct. 1490. 61
L.t.2d 47 (1980). Thcj irtis sho.ldlI-
allOW if they so atlsire, to pre . nt adt l-
tional evidence n- remand.

REVERSED AND REMANDED.

I. At least live justices, the Chwf Justice and
.Justwes Stevens. Slrwan. Powell and kehn-
quil expressly rejected the uw of the kanurwr
test.

2. The plight, therefore. mucb paralh that e%-
perienct-d by Tennyons Light lirigade:

(;Ol.D11:R(;._-(Orruft Judge. six'dially
rtlurri lmg:

Iil;ck anml Mexican Amerieun citizA.no
of I.1IaINk, T"ruxs. instituted this action.
M-4kiiig a fair anl lir' ompt judicdI re-
Sl,,o.. I,, :sI1 imflhwotaiit Miai strightror.
w;sri qtajslmo: dlwais ln -ia-lairgi, elecior.
al Ior,.'4-s fir l, .thctiin (ir city council.
imiema in l.0mmIluk violate the Fourteenth
for li'fltvilhs Aeimm nls to lit United
stlawts 'mistitolin! rhe district judge
aliolical the Iln.en-cisting Pi'rth Circuit
law rontrolling the area . st jurstjrmlance
Iorakh'ii41 tov tt1 yt',ir% (if strugg. and
cmloromti.s IKitwren jutJgv.s if varying
ilili,'al a0il jurislrirl'uiti;,l Ibackgroaunds.
F'A,;ally inmlrtant. tle district judge in
ualying the pIroephts .vt forth ly this
rourt sitting en hane in Xknswr %.
M'Keilhen, 4H5 F.21 1297 (5th Cir. 1973)
(en hatnc), af'rd on other grouni. sub
hum.: 'asf (Varral Parish Iom:anl %. Mar.
shall, 42,11 U.. 63;, 96 S.Ct. I03, 47
!.F.1.21 "96 (1976), relied on legal princi-
IdL whi' .se merit had lMwen tested and
uffirmel by the trial oir reality and exlw.-
rience. ilowoever, since the issuance of
the low r rourt's opinion in this case, a
majority to ju.tim.s (or the l'nite'd States
Sulorrn. Court in ('t) 't Mobile v. Bul.
d,,n. 1I1; U.S. 5,5. R((I S.Ct. 1490. 64
I..2d .17 (19st1) have rejected the Zim-
i1m'r test,I siMult:tiIei-usly casting asiAS4-j
the ten yvars ir tlaught, experience and
struggle undlxxlie l within it. At this
point, min, is not to make reply., mine is
not to reason why.1 We am- constrained
to fnhlow the Suprene Court's i.ision in
4,ohl,in ;anil ta, require the district courts

to to the. .tme.

lur.ard the l.ight lrogiade!"
Wa% ihea a lisi do,,nrfy'd?

Tlia.ir not to make reply.
Their% enit tem rr.mnn wh%.
Ihar% boot In aih and dw.
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Since' M1ei' .weiniu ('ort has imllile.
ly rlaingrli the i'4M1., fi s.it-,ing Ih1t
Iltgality of l-4'toral I . ,. ahgelr to
discriminaIte against a cla'lt of 4'itizvns,
we must remarnd this case to the district
court to reexamine the evile'ce, a:nl its
findings, in whatever light is r;adiated by
Ilijhhen. In ailiitiin, clue Ir4-(.s and
airecevnit mn;nlut, that when the- rules
of the game are changed. the. imlayers
niust IK. ,ffhrdil a: full atml fair ollsortu-
nity to plasy hby thi. new regulatiosis.
Therefore, tt litigtns in this action
must 1x.- allow-id, if thty si desire. tio
present further evi'lenc-e on remand to
c.-tutblish their laims under the Ilaw an-
noun -ed in ioln. &e, Kirks- r. Ciir
of Jackmoi, G2. 1".21 21 (5th Cir. 19t).

Recognizing the inevitability of a re-
mand, both purties requested at oral ar-
gument that this p'nel provide guidare
us to the meaning of lohlen in orh..r to
assist the district cuur in this and .imi-
lur future cases. The response to this
request must, of ne esity, i. c-urpry and
wholly inadequate. As Justice White
surmised in his concurring opinion ) in
Bolden, the Supreme Court's decision
"leaves the courts IKwlow adrift on un-
charted seas with rspet to how to lro-
ceed on renand." The Supreme (4uiart is
not a unified body; it is u I.nch shared
by nine individuals. The words of minor-
ity groups of justices are the words o
men; however, the shared expression tot a

3;. -446 U.S. at 103. 100 S.C: at 1519. (Stevens.
J.. concurrm).

4. The pluralty opiumaun of Justice Stewarl.
joiud an by the Chiti Justice 3nd Justisc.- Poaw
ell and Rehnquist held that discra ian.tur% in
int nus: b1. shawn 446 U.S at 72 74. ixJ
S.Ct. at 1503. 11am dihsrnimaa oluiinpm ul Juis.
tkes Marshai and IIe,.mnan argiwis itilt pismlf
of discriminatory imprt is sufficienl tip -sil,-

imj,,rily of jostie,.s c.anstetithS the high-
v,.t law ,f" ,aur ,miantry. Tllr,,f re. al-
liatlllhi ,uli w.as wril lia ly the justies

in IIm-h,., little- saive for the rejection of
the inmnwr hest- -was actltaly ,l,ihed
th.rviti. 'lrn was no majority opinion
tn the lItr-ilr test 14) Ie emlaoy'd in
-'S.n' i tl ' heegality of san electoral sys-
tent allegil to ,likeriminat:' against mi-
n,,rity .iti:, .4  M,,ri.eaver, I am not suf-
fIicinlly rla;rvo.o'it Io discern the com-
Ithtte I.1. eof liw which wil'ev(ive from
future, trials an . :qar'KN to fill the void
left by the .q.,rem,, (uartts sinaultaneous
rejt-,'tifn of inani'r sni its failure to
'-i.trits't a stiet-s4:r. WXe therefore re-
luctantly hedge it tip thel district court to
embark (in th task at providing shale., to
the .111iith.oi l h iag.4 5 ft i1alhIn Iy ;;Iluly-
ing that a to the ir.ent facts.

However, in an effort, toi provide some
guidan e to the (onurt l-lou ,, note should
I- taken as to what was nail decitleil by
tha' Suprirniv ('14urt in Biphkn. The Court

si-ellls not top have repuliatel its earlier
letision in Wthite %. I4gest'r, 412 U.S.

/,5, W SCt. Z1:32, :17 lL..2d 314 (197:);
thert.-fore. thr. w.is no cear hol ding on
the nwed to prove dliscriminatory intent in
orler t4 e'staDlish, i vilation of the Con-
stitsitiu,40 Simiarly, there was n hold-
ing as to whether purJlseful di.criminu-
tion cain IK. interrel fram the "totality of
the circ.umsltantes" or from the Tact that
:n clettoral jan..-. which olrated in a

446 II S ;it 114. 1() S (I at 1510. The remain.
ip tlats ol.m% of J~iaiI.s S l-evens. lackrniun and
Whl' dd Mot 4d114'%% Ilhe qstiletl whether
disariImaII(laot Ilmlhtl nitlm he, .hJ(on as a lre-
I4-I'11l%li* Ii/f bl l t ; SI a i l i mm mil viiii-uitri .
414 U % aI MW. h4. 94. l(K1 .. at 1.17. 1512.
1514

S. .4S.j remite 4. ,lwra

r Attachment B, continued
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JO)NES. %. (ITY oF I.Itlliloe

li..rimin:itory manicentr, wis un.tiit;c it-,l
dlespite an iwareiis.'. if its ,discriniitite-
ry efiel.s. So New? 4 1 vt'. Sid.. 671 F A
209, 23W (5th Cir. 11178) (Wisime , J. ctin-
curring).6 It is clear that these l.1sustifins
divided te Sujipremae ( ourt lirriilt I I i
indecisive opinion and I ilitOrphous hldi i1.

in Bohlen; it is equally lear that the-ir
resolution will have to lov the litremltil ef a
long rebuilding process.

Justice Jackson onve ,ieninenteeid tfn the
Supreme Court that "We are nolt final
Iorcause we are infallil., we are infalli-
ble Iiic:aue we are final." earlyry this
reference to the Supreime Court as "fi-
nil" was inldt, front a vry narrow iwr-
sliective. The American dtecisioua jiroi
ess cannot lIe unelers oxtl as a finite
straight line, with at trial beginning, atn

alIl.,late mil I. a ndt a Suirv , u eli.
Rathr, the litigatioc;l iarailgim is vire'-
Jar, with the Stiliretisl Cour l's final wor IIs
from yesterdIay's case serviiig is the
starting phr.s', for tomorrow's opinion.
Thus, the task falls on the a.'jiellaLt atndl

trial courts to continually intlrlirt and
apily the mn:sntt'-s of the Sl lrvn.
CourL. Without guidance from alive,

G. Alihuugh a plurality n the (osurt noted tlat
the "subjective intent to dti(rFunlnatt, sta.
dard." ser Washinglon %,. Davis. 426 LI S 229.
96 Ct. 2040. 48 1. Ed 2d 59i7 (1976), iti.ope tit
Ariltlon IIh'ajhis %'. Melropolean IHous.%ing iVe.
velhpment Corp. 429 U.S 252. 97 S Ct 555. 50
LEd.2d 450 (1977). was applicable to atlarge
election cases. there seems to be srvral psilalls
to applying the "subjective intent" test in this
context. First, the "subjective inteni" stan-
dard, as elaborated rn the two Sspreme .'ourt
opinions, does not seem suited to dral -Aith
allegations of discrimination in the mainie-
nance of an elecetural s~seoln through the inac-
tion of those in control, rather than im Iha'
actual formation of a divert elrciural schvine.
For example, the electoral Iroc'ess in I.ubhl'ok,
Texas was iittituti'd in 19g%--at a tiiie Ahioi

virtually no black cilLeis lived in that city.
However, this system innocently in tituted in

ict' lower e'ilrl.s lirte sen ttciel too a te.rin
toril r .tsiein.

LI'(),T/,. ('irvilit JilgI, aim.rinclly con-
'tcurring:

I rictir, without reservation, in the
result re.'hted ranc the legal basis for t)uzt
result as set forth hy Judge (oldlierg in
his.+ v(otirrilg, ipinion, iand share his con.
crn ;tlmut the limited, .reeilential guide.
ance Iirovile'.l by the Suloreme Court's
decision in Vifs o , Mlthil' v. Bkohlen, 446
U.1S. r5, 1IM) S.'t. 1.190, 64 L.'AN.2d 47
(l19.40). 1 writs ill .IKlCi.' concurrence
lIcaust, I dli nut Iluite sh;tre my cl.
levagte's listress that the burden of ap-
llying the ihtolhn eXlressiols. ireceeen-
tial antI otherwise., now falls ontoi the
shouler- (if the eisirict courts rand courts
(if apie:ls. I am satisfil that the trial
a1n internliate tlolrellate courts, can
and will reach deisions, tailoring remu-
diecs whin net'ded, clnsistent with I uIhk'n,
eithtr cuntrolling pireehents :anel the Con-
stilution. More sl eific guidance hly
lIrs ,ehiit ial txliressions would have leen
m.cst welceine. Not the difficulties the
justices favi-t1 in :attemiting to reach a
tIntInstis is liliar.nt in their six seia-

1H)iAi nia%- 1' prisetved in f1981 due to its effec-
iet'es', im delsiing tht votes of minority resi.
dents. who now constitute about twenty-five
loervent of teibtPtik's population. Second. un.
like the pe;seinnel liest at issue in Washington
%. Davis or the 7oning plan challenged in Ar.
higion Iijlhts. an electoral system may have
twK-in l nsiiied or redesigntd many years ago.
Therefore. evei if the furmulatiin and institu-
hun of a given plan were being challenged (as
eij|josed i it% maintenance), it would be im-
possible to conduct the postnortem psychoan-
alysis of all of the hI-egslators or councilmen
response lih fur ihe institution of the plan in
order to mel the "tubjective intent standard
It proof

7. Urmten v Alien. 344 U S. 443. 73 S Ct. 397.
427. 97 I. Id 4t69 (1953) (Jackson. J. concur-
nng)

r Attachment B, continued
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rate writings in BIdIh'n. The Iowe~r
courts xhll now -".t ;IImat the ta.k or

ailrs r.n:ii ail reo.lv.ing th, difficul-
til',s lot) ai t-I ' Va :. " bi.

*Adm. Office, U.S. CourL,-West Publishing Company, Saint Paul, Minn.

7[ttent B onue~
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FOREWORD

This report is another in a series of studies conducted by the Southwest

Voter Registration Education Project designed to measure the electoral

participation of the Mexican Americans and lAtinos in presidential elections.

The increase in the number of Hispanic votes cast in the 1980

presidential electfon over the 1976 election is further evidence of the coming

of age of the Latino vote. It is important to note that the gratifying

increase in the number of Hispanic voters is due to the several hundred voter

registration drives undertaken by the Southwest Voter Registration Education

Project and by almost every other major Hispanic civic organization. Indeed,

it is clear that voter registration, voter education, and, in general, the

mobilizing of our collective political strength, have come to enjoy the

highest priority among all Hispanic groups. This development is the single

most important factor enabling SVd to conduct 100 voter registration drives

a year throughout the Sout t. With the growing capabilities of SVRP, we

can foresee the day when 150 campaigns a year will be organized in the six

Southwestern states in which we operate.

The practical effects of these voter registration/voter education

campaigns are most apparent at the local level. Subsequent studies by the

Research Department of SVM will quantify those results. Preliminary

studies, however, show excellent advances throughout the Southwest with

some particularly remrkable advances in selected areas. The strong political

foundation being built at the local level by the increased number of

Hispanics elected to office bodes well for continued advances in the future.

Finally, we would like to thank the members and officers of the over

1,000 local organizations that have participated in our drives. In particular
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we would thank Mr. Ruben Bonilla, National Director of ILC, Mr. Jose Cao,

National Director of the American G.I. Forum, the Catholic Bishops, priests

nuns and Catholic laypersons who have endorsed our campaigns and have urged

their meters to exercise the civic obligation we all have to participate

in our republic's political process. We would also like to thank Mr. Hank

Lacayo, National Chairain of the Labor councill for Latin American

Advancement, for the financial contribution that helped defray part of the

costs of this .study.

It is R pleasure to be associated with these great American leaders in

the historic process of mobilizing the collective political strength of the

Hispanic citizens of this country.

William C. Velasquez
Executive Director
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W1oDUCflON

The growing significance of th-. Hispanic vote in national politics

deinds a continuing assessment of the actual political strength of Hispanics

at timely intervals. Presidential elections afford an excellent opportunity

to measure that strength and its intact on national politics. This study

is the latest of a series of studies undertaken by the Southwest Voter

Registration Education ProJect and the second which specifically deals with

Presidential elections.

The analysis of these results will be left to future studies focusing

on the significance of the returns. No in-depth analysis is necessary,

hoever, to note that a shift in voting patterns has occurred and that the

Republican candidate for president received a higher percentage of the Latino

vote and higher gross number of Latino votes than in past elections. It is

hoped that this study will spark interest in analyzing the reasons for the

shift.

SURVEY ME HODOLOGY

Three methods were used in this survey to identify predominately

Latino precincts. To ensure the degree of accuracy of the methods, each

was crosschecked with the others and verified through mnual counts.

Method I. Spanish surnamed voters were identified by precinct for each

county in the states of Califonia, Colorado and Texas, through

the use of voter registration computer tapes fora the Office

of the Secretary of State, the U.S. Bureau of Census tape of the

Official List of Spanish Surnames, and a computer sort program

developed by Trinoo Qmputer in San Antonio, Texas. The states

of Illinois, Florida and New Jersey identified their am- precincts
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through the same process and provided SVW with the data.

Method II. Manual counts were conducted in counties and states which do

not have their data available on computer tapes. A annual count

consists of hand counting and tabulating the number of Spanish

surnamed voters in each precinct. Method II was utilized in

Arizona and New Mexico.

Method III. In some states outside the Southwestern U.S. region, computer

tapes were not available, and manual counts were impossible

because of the large number of precincts. In those states, precincts

with predominately Spanish surnamed residents were identified

through the use of census tracts. To maintain a standard of

accuracy, census tracts with a minimum of 80% Spanish surnared

population were used. This minimum standard is necessary to assure

that Latino votes are, indeed, being counted. Once a heavily

Latino census tract was identified, precinct and census tract

boundaries were correlated. Precincts that were within the

census tracts were included in the survey. The Spanish surnmned

population percentages were verified by City Planning Departments;

the precincts identified within the censa tracts were verified

through the Department of Voter Registrars.

This third method was used in New York, Michigan, Pennsylvania,

Chio, Indiana, Utah, Iowa, Kansas, and Wisconsin. It was then found

that registration, voter turnout and presidential preference

data could only be collected in New York and Michigan. Despite

the substantial Latino populations in the remaining states, the

data showed that these populations were dispersed throughout the

cities and not concentrated enough to draw sound conclusions.
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County and statewide projections in this survey were made from the

tabulated precinct resulta. These projections are estimates, calculated

after careful research.

The population estimates were cmuted using several Census Bureu

reports and the 1980 Commercial Atlas and Market Guide. The census bureau

reports included Current Population Reports P-25, No. 625, 'Projections of

the Population of Voting Age for States, Noember 1976"; General Social

and Bocnic Characteristics for the United States, 1972; Qurrent population

Reports Series P-20, No. 34,' Persons of Spanish Origin in the United States:

March 1979."

Registration rates for Latinos were deterndned by the Spanish surnamed

precinct registration figtre identified by the computer sort program, the

manual counts doe by the WHI staff, and the surveys published by the

U.S. Bureau of Oeasiw. The Census Bureau reports are Current Population

Reports P-20, No. 253, '"oting and Registration in the Election of Novem3er

1974", Current Population Report P-20, No. 304, 'oter Participation in

November 1976 ' Advance Report and Voting and Current Population .eports

P-20, No. 344,'"oting and Registration in the Election of Moemter 1978."

All state registration and voter turnout figures were provided by

the Offices of the Secretary of State for each of the ten states surveyed.

The Latino Vote in the 1980 Presidential Election measm-., the actual

level of electoral participation among Jatinos in the Southwest and in other

key states. 7he data contained in this report indicate the growing

potential for political power among Latinos at the state and national level,.
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The Southwest Vote'r Registration Education Project is greatly indebted

to all those persons listed in the acknowledgment. Without their

assistance, this report could not have been conplled.

ioco, Gonzalez Meza
Research Director
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Latino Vote in the 1980 Presidential Election

The Southwest Voter Registration Education Project voter analysis

indicates TAtinos cast 2,172,711 votes in the 1980 Presidential election.

Jimlm Carter received 1,520,898, or 70% of the Latino vote, copared to

543,178, or 25%, received by Ronald Reagan. Other presidential hopefuls

received the reining 5%.

A comparison of the 1976 and 1980 Presidential elections shoms

that President 1Carter received 8,102 fewer Latino votes in 1980, while

Ronald Reagan received 185,178 more Latino votes than Gerald Ford in 1976.

Ibis constitutes a 52% increase in the number of Latino votes cast for the

Republican presidential candidate over that of 1976.

In November 1980, there were an estimated 5,855,000 Latino citizens

of voting age in the United States. Of these, approximately 3,426,900,

or 59%, are registered to vote. At the time of the Presidential election

there were an estimated 2,428,100 Latinos of voting age who were not

registered and another 1,254,189 who were registered but did not vote. An

- estimated total of 3,682,289 elegible LAtinos did not participate in this

Presidential election.

A comparison of Latino voter registration and turnout front 1976 to

1980 shows increases of 30t-and 19%, resnectively.

TABLE I
Comparison of Latino Voter Registration

and Turnout for the '76 & '80 Presidential Electiomn
in the United States

Registration Turnout

176 _/ 2,646,090 1,20,580
iNO 3,426,900 2,172,711
Increase 780,810 352,131
% hVcrea.. 30% 19%
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LATINO REGISTRATION
and

VOTER TURNOUT

- 50,000
-- Voters

Eligible
Voting Age

Re~lterod
Voter

Actual
Vote. Cast

5,855,000

3,426,900

It'll, 2,172,711

I f1t lilt
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TABLE i
Comparison of the US. Latino Vote for the

Democratic & Republican Presidential Candidates

1976 1980

Latino Vote % Latino Vote %

Democrat 1,529,000 81.0 1,520,898 70.0

Republican 358,000 19.0 543,178 25.0

Othev - 108,635 5.0

GRAPH I-
Comparison of the U.S. Latino Vote for the

Democratic & Republican Presidential Candidates

1976 1980

2,000,000

1,500,000- 1,529,000 -- 1,520,898

1,000,000_

5,000,000-
543,178

358.000 E 108.635
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THE SOUTHWEST

An estimated 7,953,900 Latinos, or 63% of the total JAtino population,

live in the five Southwestern states of Arizona, California, Colorado, New

Mexico and Texas. Sixty-four percent of all the lAtino registered voters

are also found in these states.

In the November 4, 1980 Presidential election, Latinos in the Southwest

cast an estimated 1,329,704 votes. Latino gave Carter 961,302 votes

compared to Reagan's 291,659 votes. Carter received 669,643 nore Latino

votes than Reagan, garnering 72% of the Latino votes in these states.

(Please refer to Table V page 15.)

A conarison of the Southwestern Latino vote in the 1976 and 1960

Presidential elections indicates a shift of Latino support from the

Democratic presidential candidate to the Republican and Independent

candidates.

TABLE III

Comparison of the Southwestern Latino Vote for the
Demoratic & Republican Presidential Candidates

1976 1980

Democrat 826,055 81% 961,302 72%

Republican 190,145 19% 291,659 22%

Other 76,743 6%

The Democratic candidate received 135,247 more Latino votes in 1980,

ccnpared to the 101,514 Latino vote increase received by the Republicans.

The Republican support among Latinos, however, increased by 53%, xxiared

93-758 0 - 83 -- 65
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to the 18% increase for the Dmcrats.

At the tire of the 1860 Presidential election, an estimated 1,662,805

eligible atinos were not registered to vote in the SoMthwest, with another

847,291 registered Latinos not voting. Thus, there were 2,510,096 potential

Latino voters who did not participate in the 1980 Presidential election.

lAtino voter turnout in the Southwest was slightly lower than the

Latino turnout nationally. Sixty-on percent of the tatino -ters in the

Southwest went to the polls, cmpared to 63% nationally.

Latino registration and voter turnout increased by 44% and 31%,

respectively, since the 1976 Presidential election.

TABLE IV

Comparison of Latino Voter Registration
and Turnout for the '76 & '80 Presidential Elections

in the Southwestern United States

Registration Turnout

1976 1,512,300 1,016,200

1980 2,176,995 1,329,704

Inree 664,695 313,504

% hta.ae 44% 31%

latino voter turnout in the five Southwestern states and the United

States can be fotmd in Table V, page 15.



I

Turnout represents percentage of registered persons who voted.

TABLE V

Latino Vote in U.S. and
5 Southwestern States

United States Arizona CaIf6rnia Codorado New Mexico Texa

Voting Population 5,855,000 191,300 1,796,500 190,400 262,900 1,398,700
Registered Latino
Voters 3,426,900 105,200 988,131 114,201 170,900 798,563
% Registered 59% 55% 55% 60% 65% 57%
Latino Votes Cast 2,172,711 72,588 642,285 83,366 116,212 415,253 e"
Latino Turnoutw 63% 69% 65% 73% 68% 52%
Latino Vote For
Carter 1,520,898 50,086 449,600 59,190 74,376 328,050
% Carter 70% 69% 70% 71% 64% 79%
Latino Vote For
Reagan 543,178 17,421 141,302 19,174 34,864 78,898
% Reagan 25% 24% 22% 23% 30% 19%

Latino Vote For
Anderson & Clark 108,635 5,081 51,383 5,002 6,972 8,305
% Anderson & Clark 5% 7% 8% 6% 6% 2%
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TABLE VI

Comparison of Latino Voter Registration
in the U.S. and the 5 Southwestern States

1976

United States 2,646,090

92,500

715,600

81,000

135,000

488,000

1980

3,426,990

105,200

988,131

114,201

.170,900

798,563

Increase

780,810

12,700

272,531

33,201

35,900

310,563

TABLE VIi

Comparison of Latino Voter Turnout
in the US. and the 5 Southwestern States

19m8

United States

Arizom

Ca Worm

Coloma

New Mexico

TeXs

1,820,580

58,300

522,400

60,000

97,300

278,200

1980

2,172,711

72,588

643,285

83,386

16,212

415,253

Increase

352,131

14,288

120,885

23,386

18,912

137,05.3

Arizona

Califomia
Colorado

New Mexico

Texas

3,).

14.

38.

41.

27.
64.

I)

19.

25.

23.

39.

19.

49.
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ARIZONA

Latinos in Arizcna cast an estimted 72,588 votes in the 1980 Presidential

election, with an estimated 50,086 voting for Carter and 17,421 for Reagan.

Carter received 32,665 mre Latino votes than Reagan, carrying 69% of

all the Latino votes.

In canparing the Latino vote in the 1976 and 1980 presidential

elections, the Southwest Voter Registration Education Project Research

Department found the percentage of Latinos voting for Carter was signifi-

cantly lowr in 1960.

TABLE VIII
Comparison of the Arizona Latino Vote for the

Democratic & Republican Presidential Candidates

1976 1980

Demoat 47,800 82% 50,086 69%

RepubHcan 10,500 18% 17,421 24%

Othei - - 5,081 7%

In 1980, the Republican candidate receive: 6,921 more Arizona Latino

votes than in 1976 while the Democratic candidate increased by 2,286

votes. The Republican support ng Latino voters increased by 66%,

cczpared to a 5% increase by Democrats.

In Novwuer 1980, an estimated 86,100 eligible Arizona Latinos were

not registered to vote and another 32,612 registered Latinos did not vote.

Thus,a total of 118,712 potential Latino voters did not participate in the

1980 Presidential election. The Latino voter turnout in Arizona was
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lower than the general turnout. Sixty-nine percent of the registered Latino

population voted, oompared to an 8% turnout rate for the state as a whole.

The 89% Latino turnout in Arizoaa was slightly higher than the national

Latio turnout. latino registration and voter turnout increased by 14%

and 25%, respectively, from that of the 1976 Presidential election.

TABLEIX
Cmpariso of the Ariona Latino Voter Registration &

Turnout in the '76 & '80 Preskkntial Elections

Rlefistration Turnout

1976 92,500 58,300

1980 105,200 72,588

Increase 12,700 14,288

% hicrem" 14% 25%

Latino voter turnout in selected cities and voting precincts can be

found in Table XXVI on page 36 and Table XXVII on page 38.

CAUFORMA

Approximately 642,265 Latino votes were cast in the 1980

Presidential election in California. Carter received 449,600 Latino

votes, ccquead to Reagn's 141,302, givingCarter a margin of 308,298

more Latino votes than Reagan.

A ocpuarison of the Latino vote in the 1916 and 19M0 Presidential

elections show a decrease in the percentage of LAtinos voting for

Carter in November 1980.
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TABLE X

Cmarison of the California Latino Vote. for the
Democratic & Republican Presidential Candidates

1976 1960

Denocat 423,145 81% 449,600 70%

Republican 99,255 19% 141,302 22%

-Othes/ - - 51,33 8% .

In the 1980 Presidential-election California Latinos gave the Republican

candidate 42,047 more votes than in 1976, compared to the 26,455 increase

received by the Demcrats. The percentage increase for Republicans among

Latino voters was 42%, ompured to a 6% increase for emcrats.

At the time of the 1980 Presidential election, 808,369 eligible

California LAtinos were not registered to vote, while another 345,846

registered voters did not vote. A potential 1,154,215 Latino voters did

not participate in the 1980 Presidential election. In addition, the

Latino voter turnout was lower than the general turnout. Sixty-five

percent of the registered Latino population voted, compared to a 74%

turnout rate for the state.

The 65% Latino turnout is slightly higher than the national Latino

voter turnout of 63%. Latino registration and voter turnout in California

increased by 38% and 23%, respectively, frmn that of the 1976 Presidential

election.
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TABLE X1
Comaiso of the California Latno Voter Regitration

and Turnout in the '76 & '80 Presdential Electiom

Registration Turnout

1976 715,600 522,40W.

1980 - 6131 842,285

In 272,531 119,885

% increase 38% 23%

Latino voter turnout in selected cities and voting precincts in Cal-

ifornia can be found in Table XXVI on page 36 and Table XXVII on pege 38.

COWORADO

Latinos in Colorado cast 83,36 votes in the 190 Presidential election.

Carter received 59,190 latino votes to Reagan's 19,174. Carter took 40,016

nre Iatino votes than did Reagan, with seventy-one percent of the TAtino

vote going to Carter.

A cmparieon of the latiwo vote in the 1976 and 1980 Presidential elections

indicates that a lowr percentage of Latinos voted for Carter in 190.

TARE XI
Comparison of the Colorado Latmo Vote for the

Demmtic & Republican Presiential Cadidate

Democrat 45,000 75% 50 ,19 71%

Republca 15,000 25% 19,174 23%

0th. - 5,002 6%
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The Republican candidate garnered 4,174 more Latino votes in the 1960

Presidential election than in 1976, while the Democratic candidate received

14,190 more Latino votes. The percentage increase of Latino votes for

Republicans was 28% compared to 32% for the Demcrats. As of ovefiber 1980,

there were 76,199 Latinos in Colorado who were not registered to vote,

Another 30,835 registered Latinos did not vote. A total of 107,034 potential

Latino voters did not participate in the 1980 Presidential election. The

Latino voter turnout was lower than the general turnout. Seventy-three

percent of the registered Latinos voted, compared to an 85% turnout rate for

the state.

The 73% latino turnout is significantly higher than the national Latino

turnout of 63%. Voter registration and turnout for Latinoe in Colorado

increased by 41% and 39,), rMpectively, since the last Presidential election.

TABLE XIII

Comparison of the Colorado Latino Voter Registration
and Turnout in the '76 & '80 Presidential Elections

Registration Turnout

1976 81,000 60,000

1980 114,201 83,386

Incam. 33,201 23,366

%lnuras. 41% 39%

latino voter turnout in selected cities and voting precincts in

Colorado can be found in Table XVI on page 36 and Table xOVII on pae

38.



1028

NEW hM~

In the Nbvember 1980 Presidential election Latinos cast 116,212 votes

in New Mexico. Latinos gave Carter 74,376 votes to 34,864 for Reagan,

thus giving Carter 64% of their vote. Carter received 39,512 more votes

than did Reason. A lower percentage of Latinos voted for Carter in 1980

than in 1976.

TABLE XV

Comparison of the New Mexico Latino Vote for the
Demomtic & Republican Presidential Candidates

197 1960

Democrat 68,110 70% 74,376 64%

Republcan 29,190 30% 34,864 33%

Other - - 6,972 6%

The Dmcratic candidate received 6,288 more Latino votes in the 1980

Presidential election compared to the 5,674 increase received by the

Republicans. The percentage increase for Dcrat among IAtino voters

was 9%, compared to a 19% increase for Ppblicsww.

As of November 19W0, 92,000 eligible Latinoswere not registered to

vote and another 54,688 registered Latinos did not vote. There were 140,688

potential LAtino voters wto did not participate in the 1980 Presidential

election.

Me Latino voter turnout in V~w M eco was slightly lwr than the

enerl turnout.. Sixty-eight percent of the registered LAtino population

voted cxmead to a 71% turnut rate for the state.
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The 68% latino turnout is higher than the national Latino voter

tumxut of 63%. Latino registration and voter turnout in New Mexico

increased by 26% and 19Y, respectively, since te 1976 Presidential

election.

TABLE XV

Comparison of the New Mexico Latino Voter Registration
and Turnout in the '76 & '80 Presidential Elections

Registration Turnout

1976 135,200 97,300

1980 170,900 116,212

IncreaTe 35,700 18,912

% Increase 26% 19%

Latino voter turnout in selected cities and voting precincts in

New Mexico can be found in Table XKVI on Page 38 and Table XMVII

on Page 38.

Texas

In the Noveafer 4, 1980 Presidential election, Latinos in Texas cast

an estimated 415,253 votes, with 328,059 Latino votes @ping to Carter,

ccepared to 78,898 votes for Reagan. Latinos gave Carter 249,152 more

votes than they did-Reagan, with 79% of the LatJno vote going to Carter.

A camparison of the Latino vote in the 1976 and 1980 Presidential

electioR indicates a shift of Latino support from the lwnocratic
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presidential candidate to the Republican and Independent candidates.

TABLE XVI
Comparison of the Texas Latino Vote for the

Democratic & Republican PNesidential Candidates

1976 1980

Democrat 242,000 87% 328,060 79%

RepubIkan 38,200 13% 78,898 19%

0thw S. 305 2%

The Demcratic candidate received 86,050 more Latino votes in the/

1980 Presidential election than in 1970, compared to the 42,698 increase

-resvid-tby-the-lepublican candidate. The percentage increase for

Democrats smong Latino voters wai 38%. ccmpared to the 118% increase for

the Republicans since the 1976 Presidential election.

At the ttre of the 1980 Presidential election, an estimted

600,137 Latinoe were not rftistered to vote. Another 383,310 Latinos

were registered for the 1980 Presidential election but did not vote. These

figures show that apprvodmtely 983,447 potential Latino voters did not

participate in the 1980 Presdential election. The Latino voter turnout

was lower than the general turnout. Fifty-two percent of the registered

Latino population voted, compared to a 68% turnout rate for the state as a

whole.

Ibe 52% Latio turnout was loer than the national Latino turnout

of 63%. Despite thee figures, lAtino voter registration and turnout

increased by 64% and 40%, respectively, since the 1976 Presidential election.
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TABLE XVII
Comparison of the Texas Latino Voter Registration
and Turnout in the '76 & '80 Presidential Elections

1976

1980

increase

Registration

488,000

798,563

310,563

64%

Turnout

278,200

415,253

137,053

49%

Latino voter turnout in selected

can be found in Table XXVI on Page 36

cities and voting precincts in Texas

and Table XXVII on Page 38.
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TE MW AND TE NORTHEA

Tw Midwestern and ?brtheer states included in this study are

Michigan, New Jersey, New York and Illinois. Data for Michigan, New

Jersey and Illinois wre collected and analyzed in the sae manner as

for the Soutlmestern states. Unfortunately, the state of New York had not

completed tabulation of the total nmtner of registered voters at the time

of publication. In order to include New York in this study adjustments

had to be made. Tb arrive at the percentage of Latinos who voted, a

projection was made uing the 1976 Latino registration figures. Despite

this problem the data collected in the Presidential race are sufficient

to detennine the percentage of LAtinos who voted for Carter, Reagan, Anderson, and

Clark. Ibis data will be collected and included in the second edition

of this report.

NEW YORK

As estimated 375,450 Latino votes were cast in the 1980 Presidential

election in New York. Latinoe gave Carter 319,133 votes and cast 48,80

for Reagan. Carter received 270,324 more Latino votes then Reagan,

garnering 89% of the Latino vote.

A conarison of the 1976 and 1980 Presidential election returns indicates

that the percentage of Latinc voting for Carter was slightly lower in

1980, i.e., 85% ooqxred to 89W% in 1976. Republican support wvag

Latinos increased from 11% in 1976 to 13% in 1980.
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In 1980, Carter received 41,453 nore Latino votes than in 1976,

ccapwred to an increase of 14,489 for Reagan over the total received

by Ford. The Republican support among Latinos, hover, increased by 42%,

compared to 15% by DaMratS.

TABLE XVili
Latino Voting in New York State

Latino Latino
Registered Votes LAtino % %
Voters Cast Turnout Carter Reg Other

500,600 375,450 75. 85. 13. 2.

As of Noveftler 1980, there were 409,500 Latinos in New York who

were not registered to vote. In comparing 1976 and 1980 voter registration

figures, the Research Ieputment found that LAtino registration increased

by 20% in New York.

Latino voting in selected cities and voting precincts can be found

in Table XM on Page 38 and Table XXVII on Pag 38.

.LLINOLI

atinos in Illinois cast approxdtely 125,045 votes in the 1980

Presidential elec'LoL, giving 111,290 votes to Carter and 10,004 votes

to Reagan. CaMrer received 101,297 more 1atino votes than did Reagan,

carrying 89% of all the Latino votes ip Illinois. This was one of Carter's

strongest states and Reagan's weakest.

The voter turnout in the Latino cmamity was hi than the general

turnout; 89% of the registered LAtino population actually voted ooopared to

an 859% turnout for the state. Althoh Latineos did have a higher turnu,

93-75 0 - 03 -- 6
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there were still 75,700 Latinos who were not registered to vote and another

15,455 registered Latinos who did not- vote. Thus, in the 1980 Presidential

election, 91,155 potential Latino voters in Illinois did not vote.

TABLE XIX

Latino Voting in Illinois

Latiro Latino %
Registered Votes Latino % % %
Voters Cast Turnout Carter Reagan Other

140,500 125,045 89. 89. 8. 3.

Latino voter registration and turnout have increased by 6% and

20%, respectively, since 1976.

Latino voting in selected cities and states can be found in Table

XXVI on Page 36 and Table XXVII on Page 38.

WMCGAN

Latinos in Michigan cast approximtqly 26,036 votes in the 1960

Presidential election. Carter received 16,923 of the Latino vote, compared

to Reagan's 7,810 votes. Carter received 9,113 more Latino votes than

leagan, carrying 65% of all the Latino votes in Michigan.

The Latino voter tureout was lower than the general turnout. Fbrty-six

percent of the registered Latin population actually voted, sparedd to

a turnout rate of 70% for the state.

At the tire of the Presidential election there were 46,300 Latinos
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of voting age who were not registered to vote, with another 30,564 registered

Jtinoe not voting in the election. Thus, 76,864 potential Latino voters

did not participate in the bIaduer 1980 Presideitial election.

TABLE XX
LaioVoting in Michigan

Latino Latino %"
Registered Votes LAtino %
Voters cast Turno.t Carter Other
56,600 26,036 46. 65. 30. 4.

NEW JERSEY

Approimtely 60,090 votes were cast by Latinos in Now Jersey in the

Novent)er 4, 1980 Presidential election. President Carter received 37,838

votes compared to Pepi--21l31. Carter gained 16,817 more votes than

Reagn, winning 63&% of the Katino vote.

Tle Latino voter tunout me lower than the general turot. Sixty-six

percent of all the Latinos registered actually voted, ocqared to an 80%

turnout rate for the state as a whole.

On Noveber 4, 1980 there mre 2,000 Latinos of voting age who wer

not registered to vote. Another 54,688 registered latinos did not vote.

lhereform a total of 146,688 potential Latino voters did not participate

in this Presidential election.
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TABLE XXI

Latino Voting in New Jersey

Latino Latino -
Registered Votes Latino % % %

Voters Cast Turmout Carter Ream Other

91,000 60,060 66. 63. 35. 2.

THE SOUTHEAST

Florida is the only Southeastern state with Latino population

concentrations significant enough to warrant being surveyed. Of th

Latino population in Florida, the majority are Cuban Americans, with

Mexican Americans cotmosing the next largest percentage of the Latino

population. Voting precincts selected for this study are those that are

predominately Mexican American or Cuban. The voting patterns of both

groups were compared. In general, the Mexican American precincts are in

Thnpa and the Cuban American precincts in Mtiai.

Please refer to Table XXVI on page 36 to see the voting results of

each city. Also, selected voting precincts for each city can be found

in Table XXVII, Page 38.

FLORIDA

Latinos in Florida cast an estimated 154,674 votes in the 1980

Presidential election. President-elect R.uald Reagan received 91,257 Latino

votes to Carter's 57,229. leagan received 34,028 more Latino votes than

Carter in Florida.
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Fifty-nine percent of the Florida lAtino vote went to Rmagan. Florida

is the only state surveyed in which the majority of Ltinos voting cast their

ballots for the epublican Presidential candidate. agan's strongest

Latino support thus cam fran the state of Florida.

Me voter tinnout in the LAtino ommities was higher than the

statewide turnout of 77%. Although Latinc did have- higher turnout,

there still were 66,100 LAtinos who were not registered to vote and

another 91,428 registered Latino who did not vote. In the 1980

Presidential election, 157,528 potential Latino voters in Florida did

not vote.

TABLE XX
Laino V in F

Latino Latino %
registeredd votes Latino % % .

Voters _cast Tima, ___te m Other

198,300 154,675 78. 37. 59. 5.



TABLE XXIII

Voting and Non-Voting
Latino Population in 10 States and the U.S.

Eligible Latino Non-
Latino Latino Voters Votes Reg. Voting

STATE Voting Reg. % Not Cast Non- Eligible
AgePop. Voters Reg. Reg. 11/80 Voters Pop.

Arizona 191,300 105,200 55. 86,100 72,588 32,612 118,712

California 1,796,500 988,131 55. 808,369 642,285 345,846 1,154,2151

Colorado 190,400 114,201 60. 76,199 83,366 30,835 107,034

Florida 264,400 198,300 78. 66,100 154,674 91,246 157,526

llinois 216,200 140,500 65. 75,700 125,045 15,455 91,155

Michigan 102,900 56,600 46. 46,300 26,036 30,564 76,864

NewMexico 262,900 170,900 65. 92,000 116,212 54,688 146,688

NewJer'ey 159,600 91,000 66. 68,600 60,060 30,940 99,540

NewYork 910,100 500,600 55. 409,500 - - -

Texas 1,398,700 798,563 57. 600,137 415,253 383,310 983,447

TOTAL U.S. 5,855,000 3,426,900 59. 2,428,100 2,172,711 1,254,189 3,682,289
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TABLE XXIV

Comparison ofLatinoandGeneal VoterTurnout
InSelectedStates

%StateVoter
Turnout

80.
74.
85.
77;
85.
70.
80.
71.

68.

%LainVoter
Turnout

69.
65.
73.
78.
89.
46.
66.
88.

52.

TABLE XXV

LatinoVotinginthe 1980 Ps tial
EIctim bySelected States

-Ste---

- Arim
Wifornia

Oolorado
Florida
Illinois
Mchigan

w Jersey
New Mexi6o
New York
Texas

%LatinoVoter
Turnout

69.
65.
73.
78.
89.
46.
66.
68.

52.

%LstinoVote
forCarter

69.
70.
71.
37.
89.
65.
63.
64.
85.
79.

%LatinoVote
forReoan

24.
22.
23.
59.
8.

30..
35.
30.
13.
19.

State

Arizona
California
Colorado
Florida
Illinois
Michigan
Nw- Jersey
New Mwxco
New York
Texas
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TABLE XXVI

LatinoVot inSl ctedCitie.s

%Lathn
Turnout

ARIZONA

Phoenix

CALFORNIA

East Los Angeles
Io Angeles
San Bernardino
San Francisoo
Belvedere
San Diego
Fresno

COWRADO

Denver
Pueblo

Alamsa

FLORIDA

Tampa
Miami

ILLINOIS

Chicago

MICGAN

Detroit

66.8
72.3

63.5
63.2
67.7
56.0
67.2
61.5
47.0

73.2
80.1
79.3
79.1

76.7
81.8

89.1

46.4

Carter

68.7
70.2

77.7
76.1
57.8
64.8
79.5
51.9
84.0

78.8
81.1
73.5
75.5

67.7
15.5

89.0

65.0

Reagan Andereo

25.2
21.2

16.4
17.1
33.9
16.0
13.7
38.7
11.4

12.1
9.8

22.9
21.7

28.4
81.5

8.2

29.9

4.6
6.9

4.3
5.5
6.1
8.8
4.8
7.2
2.7

6.6
7.6
2.3
1.5

3.0
2.8

.7

4.2

NEW JERSEY

Jersey City 65.5 66.6 34.8

1.5
1.6

Other!,.

1.5
1.3
2.2
9.5
1.9

.2
1.9

2.5
1.5
1.3
1.2

.9

.2

2.0

.9

2.2 .4



law iuaco
Albquerque
Las Crues
CNWlYad

NEW YORK

Brooklyn
Manhattan
New York

ho Antoaio
OmpwChristi

McAllen

Bgle Pus
Kinville
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%Lato
Turnout AndmmcAw

66.9
56.2
76.1

06.9
66.6
73.7

5.0
5.2

.8

1.4
1.9
1.5

83.1
80.2
90.0

Reapn

28.7
36.6
21.6

13.2
16.8
7.9

11.2
10.2
23.7
20.1
39.6
20.0
30.0

7.9

2.3
1.8
1.5

1.4

.6

50.7
54.9
51.9
48.0
59.9
45.3
52.2
55.7

86.7
88.1
71.5
77.6
52.1
78.7
68.6
90.0

1.5
1.1
3.4
1.6
5.4
1.0

.8
1.1

.6

.4
1.3

.7
2.9,

.3

.6
1.0 -"
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TABLE XXVU

Sample of PrecinctsSurveyed

Reistered % % %
Precnct Voters Turnmut Carter Reagan Andersn

Phoenix
E1mi raJe
Guadalupe
Wilson
Julian
Peoria

Tucson 18
25

fterior
North

24A

54.2
50.9
63.9
73.5
78.9

1022
1269
322
567

1814

847
830

830

72.9
82.9
82.1
92.3
35.3

20.2
11.3
14.3
5.8

57.3

5.2
3.8
2.0
1.3
5.6

1.7
1.9
1.5

.5
1.8

74.6 79.2 14.2 4.9 1.6
78.4 71.4 20.8 6.3 1.4

75.4 68.4 22.5 6.5 2.5

CAUFORM

Los Angeles
1855
1892

East Los Angeles
2

26
42

Belvedere

518
503

249
315
346

232
317

16
23

San Francisco
6080
6353

San Diego
39081

Fresno
7040
6620

61.8 80.9 14.2 3.9
67.8 74.9 20.6 3.0

69.1 77.2 14.8 6.1
73.0 79.1 17.3 3.2
63.6 84.5 12.7 2.3

72.8 77.6 16.4 4.8
70.4 81.2 13.7 3.7

.9
1.5

1.9
.4
.5

1.2
1.4

8.4
8.5

548 49.3 66.3 15.7 9.6
220 62.7 69.2 12.3 -10.0

542 61.5 42.8 48.9 6.0 2.3

398 40.5 83.9
458 42.8 90.6

13.5 .1.9
4.9 1.7

.6
2.8

ARIOA

Cark
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Reteg urod %
Precinct Voter Turnout Carter Reagn Anderan

517
918

Pueblo

onejos

FLORIDA

Tarpa

Miamd

NEW JFRSiY

Jersey dity

West -New York

ILLINOIS

Chcag
Ward 31
Ward 31
Ward 1
Ward 22

.343
432

387
489

250
205

36
19

6
4

9 3804
48A 1125

659
504
319

4
5

7

1605
1344
1681

883585

348

459
452
510
316

3D
28
9

31

66.3
77.0

80.5 10.7 5.6
78.0 12.8 7.0

80.1 81.1 9.8 7.6
78.3 75.5 19.0 4.5

78.8 68.0 27.0 4.5
81.4 89.2 8.6 .7

74.3 72.6 23.7 2.7
80.0 62.1 35.1 1.9

80.1 18.2 79.0 2.7
83.8 12.4 84.3 3.0
76.4 22.1 74.7 3.0

56.6 79.7 16.5 2.6
50.4 71.7 22.9 4.8

72.9 53.9 42.8 2.7

93.2 92.0 5.6 .0
84.9 85.7 11.0 1.5
71.1 92.8 6.0 1.1
69:3 82.6 15.0 .9

NEW MxO

46
62

105

779
405
447

68.7 63.7 29.4 6.3
70.1 54.2 39.3 4.0
67.8 80.9 15.1 3.7

COLORADO

3.1
2.1

1.5
.9

.5
1.4

1.0
.9

.1

.3

.2

1.0
.3

.3

2.3
1.5

.0
1.4

.6
2.5

.3
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Registered %
Precinct Voters Turnout Carter Reagan Andereon

NEW MUXCO

DNna Ana

Eddy

42
45

12

407
426

734

68. 64. 31. 3.
65; 62. 31. 6.

75.3 79.6 18.7

2.
1.

74.3 22.1 3.6
62.4 28.4 8.5

77.4
88.2

8.8 8.1
10.6 .3

90.1 7.3 1.8
79.8 18.6 .4

90.5
82.4

8.0
17.6

1.1
.0

Dallas

El Paso

San Antonio

3303
33D4

89
57

2237
2310

545
1124

2196
2307
815

110
213
415

56.3
63.3

63.5 27.3 5.9 3.2
42.3 50.1 5.0 2.6

60. 77.8 17.9 2.9 1.3
53. 80.7 13.8 2.8 2.7

61.6
46.6
57.7

80.5 17.9 1.3
89.5 8.3 1.2
83.5 13.7 2.1

.3
1.

.7

Clk

7
10

.2 1.5

598
374

47.0
37.7

MUCGAN

Detroit

NEW YORK

Brooklyn

Manhattan

Broanx

.0

.7

405
392

508344

25
47

21
60

3
28

395
145

5.7
.9

.8
1.2

.4

.0
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Register Ao e d % n
Precinct Voters Twnout Carte Reaga Anderson

45
75

4A
14

9
46
6

874197

925
941

'531
1931
1316

55.7
59.6

48.2
61.6

46.
49.0
47.1

804 67.2
1326 63.9

84.8 13.3 1.3 .6
90.9 8.2 .5 .4

83.8 15.6 .5 .4
68.7 29.2 1.7 .4

82.2 16.1 1.5
78.1 19.6 1.8
75.0 22.5 1.5

.2
.5

1.0

78.9 20.4 .7 .0
81.3 15.7 2.3 .7

TLXAS

Ciisti

Harris

Crystal
City

CbAr

3
5
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INTRODUCTION

Although Chcaos cprise the largst minority group in Tkas, they

are not re giving adequate educational oportnities. In fact, Chicanos are

receiving a dismally low return in eicational benefits. A recet federal

court decision declared that "the crippling edefattna1 dficiencies afflicting

the main body of Mexican ericans in Texas presents an ongoing ethnic tragedy,

catastropic in degree and disturbing -in its latency for civil unrest and

econaic dislocation.I its lack of Chicao representation in key eatanal

decision-aking positions contributes to the failure of Toxas schools to provide

adequate educational opportuties for Chicano students.

Texas' inability to provide educational oppmruities for Cicam students

is well cocumnted. 2 Sdol achieemet, a rasuring tool employed in

if schools are suooessfully educating their students, is based an the following

factors: school holding poar, reading acievement, grade repetition, over ss,

and involvement in extracricular activities. Utilizing these factors the

United States Ommdssion an Civil Rights found that Timm has the poorest

overall reooxd of any Souh mtern State in educating Cicano students. 3

The Oomubsion reports that nearly one-half or 47% of all Chicatc s entering

scol in Texas will leave before gracdating, while only 14.9% of all Anglo

students will fail to complete high school. Thus, Texas' school holding powr

loaited States of America v. State of Txas, Wo. 5281 (USDC), Eastern
District of Texas, Jn,aary, 1981), p. 16. Order signed January 9, 1981.

2S U, U.S. omrissijx an Civil Rights, ?.fm American .ducation EL%,
6 vols. (WIashington, D.C.-. Gomnumt Printing Office, 1971-1974.

3U.S. Ommssix on Civil Rights, The Unfinished E rication, Mxican
Am-erican W ticnal Series, no. 2 (Wast m, D.C. s U.S. Govenmet Printing
Office, 1971).
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is extremly low amang Chicano students. Another startling statistic inlves

reading achievement. Seventy-five percent of Chicao eighth graders are reading

below grade level; moreover, most of these students are reading at two or more

years below grade level.

In addtion, Texas has the highest level of grade repetition of any State

in the Scutluet. According to the Coamvssion on Civil Rights, 22% of entering

Cdicano first graders are retained in the same grade. Onsequently, more than

161 of Chicano eighth graders are overage. In other words, one of every six

Chicano stuoents is two or nore years overage, compared to cne of every forty--,-..

eight Anglo students wo is overage. Generally, Chicano studets do not participate

in extracurricular activities like their Anglo counterparts. Additionally, only

30.7% of Chicano students go on to college, compared to 62.2% of Anglo students who go

on to college. In su : -ry:

The Mexican American has (a lower) educational level
than either black or Anglo, the highest dropout rate; and
the highest illiteracy rate. These truths stand as
massive indictments against the present educational
system. As well, they are indictments of either negligent
or intended homicide against a minority group. In essence,
what this system has cuoe is to smother the soul and spirit
of an entire people. 4

In light of these facts, the importance of (hicanoselected to local school

boards cannot be underestimated. Chicano representation on these boards is

crucial if the educational needs of Chicanos are to be given proper consideration.

Although nany state and federal agencies establish policies affecting education,

it is the local school boards which are responsible for establishing employnmt

practices; school district policies, goals, and objectives; tax rates and tax

ratios; and school budgets. Local school boards also approve core curricula,

4Mario (bledo, Director, Mexican Anerican Legal Defense Fund. Hearings
before the Select Cornittee cn Equal Education Opportunity of the U.S.
Senate, Part 4: Mexican American Educaticn. Washington, D.C., August, 1970,
P.Tg.
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federal program applications, and bilingual education programs.5 Thus, these

boards are key decision-naking government units.

METHODOLOGY

Recent studies have depicted the dearth of minority elected officials on

local school boards using aggregate data. 6 A recent study analyzed 26,383

school board positions for a ten year period and revealed that 6.6% (n=l, 740)

of these positions were occupied by Chicano board members. 7 %bile aggregate

studies paint an overall picture, they do not permit inferences regarding

individual units. The need for individual data prompted SV1E to survey

individual school districts to examine minority representation statistically

utilizing both aggreg-tw and individual-level data.

During the 1979-80 academic year Texas student enrollment was 2,873,301.

Of this, 26.6% (n=763,623) were Chicano students. Each school district with

20% and over Chicano student opposition was examined for equitable Chicano

representation: Does the ethnic composition of the school board reflect the

ethnic position of the student body?8

5For a more detailed description of the responsibilities of local school
boards, see Texas Advisory QOmmittee to the U.S. Commission on Civil Rights,
_Woe.ing With Your School (February, 1977), p. 87.

U.S. Commission on Civil Rights, Toward Quality Education for Mexican

Americans, Mexican American Educational Series, no. 6 (Washington, D.C.: U.S.
Government Printing Office, 1974), p. 10-16. Also, Texas Advisory Cormmittee
to the Commission on Civil Rights, Status of Civil Rights in Texas: A Report
on the Participation of Mexican Americans, Blacks and Females in the Political
Institutions and Processes in Texas 1968-1978, by Dr. Charles L. Cotrell, Volume
I (Washington, D.C.: Governnmt Printing Office, 1980), Chapter 7.

7Ootrell, Chapter 7.

%he ethnic student capositin for each district was determined using,
Texas Education Agency, "Texas Public School Membership by Ethnic Group (Fall
Survey 1979-80 Academic Year)," June 9, 1980.

93-758 O - 83 -- 67
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The school districts in the survey were divided into two categries.

First, all school districts having 50% and over (n-163) Chicmo student

populations were ranked from highest to lowt Chica o student population

peroetages. (See Appendix A.) SexUdly, those school districts with ChiW

student populations bebmen 20-49% (n-198) were grouped together and listed in

alphabetical order by county. (See Apendix B.)

once the school districts were identified, Chicano, school board muob*ership

for each district was determined by maually counting the Spanish-surnamed

persons whose natis appear in the 'Texas School Directory. 9 The etImicity of

the student body was ampared to the ethnicity of the school board to determine

if Chicancs were euitably represented.

Equitable representation was determined using the following classification

schere: if the percent tage of Chicano board menters for each district was lower

than the percentage of Chicano student enrollment, hticanos were said to be

under-represented. Likewise, if the percentage of Chicano school board nebers

was higher than the percentage of Chicano students, then chicanos were said to

be over-represented. Mien the peroentages of both groups were equal, Chicanos

were said to be fairly represented.1 0

FIRINGS

The 361 school districts constituting the saRple represent over 80%

(n=617,388) of the State's 763,623 Chicano students. Thus, the school districts

being examined contain a vast majority of the hicano, student population of

the State. Ninety-six per et (n=459) of the State's 478 Chicano elected

961aish surnamd persons were identified utilizing the U.S. Bureau
of Census, "1980 Census List of Spanish Surares," May 20, 1980 and Texas
Education Agency, Texas School Directory 1970-80.

10Ohjis classification scheme ves deployed also in.Richard Hudlin, et al.,
§,urve of Black Schol Board es in the South (Atlanta, GA.- Voter

ducation Project, 1981), p. 44-46.
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board nuiters are found in the school districts contained in this survey. 1 1

Of the school districts included in this survey, 335 school districts

are under-represented, while only 2 districts are over-representee. In other

words, 92.8% of all the districts are under-represented, with 0.6% being

over-represented. only 6.6% (n=24) school districts had fair-representation.

(See Table I below.)

Some of the school districts with under-representation do have Chicano

representation on their respective boards. Hwver, 54.6% (n197) school

districts with over 20% Chicano student populations have no Chicanos on their

local boards. In their respective categories this breaks down as follows:

42 school districts in the 50% and above category have no representation,

while 155 school districts in the 20-49% category have no representation by

Chicano board meters.

Findings in the fairly-represented category and the over-represented

category were significant. Of the 6.6% (n=24) fairly represented school

districts, the vast majority can be found in the South Texas area. In the

two instances where school districts have Chicano over-representation, it is

important to note that the Chicano student ocrponet in both cases was above

89.0%. (See Edinburgh IM and Zapata MD.)
Chicano school board muber ocnpositin constitutes a majority n the

school board in 14.1% (n=51) of the school districts. In these cases, the

Chicano student component ranges from 71.4% to 100.0%. Thus, Chicano student

czpesition must reach an average of 90.1% before Chicanos can constitute a

majority on the school board. In the 20-49% grouping, Chicanos never constitute

a majority on the school board.

1Cicaos comprise 6.5% of Texas' 7,366 elected school board members.
See, Southwest Voter Fegistration Education Project, "Texas Roster of
Spanish Surname Elected Officials," July, 1980.
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TABLE I

TOTALS AND PERCENTAGES OF CHICANO SCHOOL
BOARD MEMBERS BY CLASSIFICATION

Under Fair Over
Categos ReP-prsetaion Representation R elp -m attion Totais

Districts With
50% + Chicano
Studet Enrolnent 142(39.3%) 19 (5.3%) 2 (0.6%) 163 (45.2%)

Districts With
20-49% Chicano
Student Enrolment 193 (53.5%) 5 (1.4%) 0 (0.0%) 198 (54.8%)

335 (92.8%) 24 (6.6%) 2 (0.6%) 361 (100.0%)

I

to

i )
€

TOTALS
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SUMMARY

7 e findings of this survey substantiate those of earlier reports ar

minority representation at the school board level: the boards are predominantly

Anglo and Cdcano representation remains belw 7%. Given the dearth of minority

elected officials, it is inperative to address ourselves to the more fndaetal

reason for this lack of representation.

No data has directly linked at-large election strutures with the lack of

minority representation on school districts; Yet, it appears that at-large

elections preeminently figure in Chicano's inability to win school board

- -eletirw - At-large elections

. . . have the effect of preventing the electric
of minority group meabes . . . . (Although much
progress has been made in recent years, there is
still racial and ethnic prejudice anwng voters
in 7mas.) Minority gro members suffer in . . .
(at-lare) electid wh they camaig'n- inst
Anglos. 12

The existence of polarized voting (i.e., voting ocurring alcng racial/

ethnic lines) in ocnjunction with an at-large election structure precludes

minority candidates frm receiving oc umunity-wide sport for their candidacy.

An example of how this works can be evidenced in the Dinit ISD. Carmen Cata~o,

the mother of tw boys attending district schools, has run two uiuxessful

capaigns for the school board. The school district is 54.8% Chicano; yet,

there are no Chicano board members and no Chicano teachers. Mrs. Catatio is

convinced that as long as the at-large election structure exists, the Dinmit

ISD will not have minority board members. The Anglo ocumanity simply will not

12 Richard Kraener, et al., kxebrstanding Texas Politics (St. Paul, M:
Wst Publishing o., 1975), pp. 393-394.
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vote for a minority gzro cudidate.*

As the school board is prin1rily responsible for nany deisions affecting

ecation, it is necessary to have icno representation on school boards.

Kkless there is s sensitivity to the special needs of Chica students, "se

one million metres of this grou will soon grow to maturity, unable to

participate fully in or ointribute nengfufy to this nation's society."13

It dvuld not be misnstrued that Chicano representation on local school

boards is the pemaa for improving the edvational oporb ti es of Chicano

students. The State of Texas and its ed national arm, the Texas Education

Agency, ast aress thuwm vw to their responsibility to provide educational

oPPortumities for Chicano students. Still, Chicano menership on school boards

enheoes the possibility that Chicanos will receive a higher return on educational

benefits.

The of at-larg election structures have devastating effects on

minor ity grop political p a . en minority cenddates continue to

loe elections, the minority cmuzdty begins to feel alienated from the process.

This alienation often manifests itself in low voter registtion rates,

decreases in voter turnout, and difficulties in minority candidate recruitment.

Thus, any election structure ich prwl es minorities from full and effective

political participation cannot be tolera d. Ws is especially true at the local

ec-,ol board level.

1 3Lhited States of ANmrica v. State of Texas, No. 5281 (OSDC), Eastern
District of Texas, Jenuary, 1981), p. 16. iEr sided January 9, 1981.--



APPENDIX A

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONSi I I I I II ---- I I T o [al

Total
Student

population

Total

Student
Populatlm

Percent

Student
population

Total
Number
school

Board
Members

Number

checno

Percent

R Pi m -ali
anLead School
Boards

Boer~
001 Vktoia

002 Kenedy
003 Val Verde
004 Nueces

005 Ref~o

006 Floyd

007 Edwards

008 Kames

009 Lynn

010 Hale

Oil Terry

012 Hale

013 Uvalde

014 Val Verde
015 Runnels

McF"di

Kenedy Co. Wide
Juno

Santa Cruz
Austwel.Tivoli

South P ins
Rolpipg
Runge

ODonmd
Peterburg
Meadow '

Con Cae
Sabirw4

Comstock

Wingate

15
,50

6
43

278
44

512

401

564

637

279
198

596

100

47

is

so
6

36

210

33

377
268
364
408
178

125

372
62
29

100.0

100.0

100.0
83.7

75.5

75.0

73.6
66.8

64.5

64.1

63.8
63.1

62.4

62.0

61.7

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0
0.0

0.0

0.0
0.0

0.0

0.0

0.0

I I I

mmmmB__mm_ n nn'aummm_ _ mmmwnm~m[L
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APPENDIX A CONTON D

CO*!CANO REPRESENTATION ON WOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICrS HAVIN 50% AND OVER CHICANO STUDENT POPULATION

Count ScA,l Disric

Crosby
Bee

LM

Lyi

&rodwe
Floyd

Garm

Kum

Man~

New Horns

Grady

Ed.

L~dmey

-Sunad
Kmomm

ToWl

Popumm

844
4,096

907

26

263

210

348

.118

1040

916
235

3,076

1,707

179

1,184'

Total
Claiamo
paton

499
2,406

531

15

151
120

198

67

587

510
131

1,701

936

98

645

Paricant
Semdml :
Popasaam

59.1

58.7

58.5

57.7
57.4

57.1

56.9

56.8

56.4
55,7
55.7

55.3

54.8

54.7

54.5

TOal

Bowdas"al

7

7

7
7

7

7

7

7

7

7
-7

8

7

7

8

Total

Boud

0

0

0

0
0

0

0

0

0

0

0

0

0

0

0

Ip Schol

0.0

0.0

0.0

0.0

0.0
0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

016

017

018

oi9
020

021

022
023
024

025
026

027
028
029

030

i



APPENDIX A CONTINUE

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:SCHOOL. DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

Total

Poadation

TotalTaO
Chican
Phaen

IP p lto P I I Ila.t.ion iIab MIIer Io

Percent

StaPdut

Total
NSnb

Board

Toal
Number

School
Boarwd

Menbers

Percent

on

oa Sbool

Carta Valley
Maria

Uvalde Cons.

Hart
Pecos-Barstow.Toyah

San Perlita

Cantmo
Waka

Marathon

Hondo

San Marcos

Agua Dulce
Lakeview

5

631

4,676

665

4,133

244

2,152

48

157

398

1,770

4,593

1,141

415

105

4 80.0
456 72.3

3,338 71.A

475 71.4

2,924 70.7

172 70.5

1,510 70.2

33 68.8

105 66.9

265 66.6

1,158 '65.4

2,950 64.2

725 i 63.5

253 61.0

63 60.0

f

046

047

048

049

050

051

052

053

054

'055

056

057

058

059

060

Edwards

Presidio

Uvalde

Castro
Reeves

Willacy
al Paso

Brewster

El Paso
Medina

Hays

Karnes
Nueces

Hall

0

7

7

7

7

7

7

7

7

7

7

7

7

7

7
7

7 -

14.3

14.3

14.3

14.3

14.3

i4.3
14.3

1.4.3

14.3

14.3

14.3

14.3

14.3

14.3
14.3
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APPENDIX A CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS.
SCHOOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

" Total

Scol District - Populati

Slidore-Tynan

Ropes
Bovm

Westoff

spade,
Nixon

Terre Co.

Floydada
Palmohea
Socorro
Pawnee

535

421

558

331
69

169
771

145

345

579

544

1,402

353
4,304

202

Total

Student
Population

291

229

303
179

37

89

404

76

179

296
275
705

323

3,829

179

Total
Percent Number

~Sd, ol
Student BoOrd

Population, Memilers

54.4

54.4
54.3

54.1

53.6

52.7

52.4

52.4

51.9

51.1

50.6
50.2

91.5

89.0

88.6

Number

Bord

Member

7

7

7
7
7

7

7

7

7

7
7

7

7

7

7

percent

-hion

an
od Scho

0.0
0.0
0.0
0.0
0.0

0.0

0.0

0.0

.0

0.0

0.0
0.0

14.
14.3

14.3

I CW

031 Bee
032 Hoddey
033 Parma
034 Muchel
035 Dewi
036 Lamb
037 Gonzales
038 UvalSe
039 Ternd
040 Crosby
041 Sw r
042 Floyd
043 Reeves
044 ElPao
045 1Bee

I



APPENDIX A CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

Bezar
Nueces

WiLson

Kleberg

Be
Deaf Smit

Caldwefl
Hale
Brewster

Martin

Goliad
La Salle

Cameron
El Paso

El Paso

Total
School Ditrc Poplaion

Bisho Cons.
Floresvile

Riviera

Southwest

Hereford

Lockhart

Hale Center

Alpine
Stanton

Gofiad
Cotula
Santa Rosa

Fabens
Tornillo

1,476
1,433

1,963

537

5,043

5,437

2,774

867

1,236

854

1,218

1,445

906

1,594

324

TOta

accm

P.~l.ti0 . Population Mondxn Mmnbm Boa~

881

848

1,123

305

2,809
3,006

1,501

469

663

442

610

1,187

841

1,443

277

Percent
Chioslno

59.7

59.2

57.2

56.8

55.7

55.3

54.1

54.1

53.6

51.8

50.1

82.1

92.8

90.5

85.5

TOa

School
Baud

Mmm

7

7

7

7

7

7

7

7

7

7

7

6

7

7

7

Bowd

1

1

1

I

I

I

1

I

2

2

Perent

oan
lod Scooil

Boar&

14.3

14.3

14.3

14.3

14.3

14.3

14.3

14.3

14.3

14.3

14.3

16.7

28.6

28.6
28.6

28.6

C*

061

062

063

064

065

066

067

068

069

070

071

072

073

074

075

I .

0
0~



APPENDIX A CONTINUED

CHICANO REPREENTAION ON LOCAL CHOOL BOARI IN TEXA&
SCHOODIsr0I HAVIg 50% AND OVER CHICAMO STUDENT POPULATIONS

TOmW Pare"t
Tomi Nwmmb aCa

TOWol Pwcui Nomnb. im R .
TuOW Chicano aicm. S School an

Stwou S n Bored Lo School
Com*iy Sho Dimhict Pplationa P.opulation Popuatm MiNau mbmr BOW&d

076 San P.*ricio Madis 2,404 1$0 79.4 7 2 28.6
077 Cameron Harfgm 12,054 9,465 78.5 7 2 28.6
078 Hudqpe& FL Hancock 266 207 77.8 7 2 28.6,
079 Zavala LaPryor 512 377 73.6 7 2 28.6
080 0! Paso Yta 44,351 32,367 73.0 7 2 28.6
081 San Paicio Siton 2,325 1,685 725 7 2 28.6
0S2 Cubslmon Cubern 948 687 72.5 7 2 28.6
083 JefO Davis Valenhie 109 77 70.6 7 2 28.6
084K Km" Bracken 605 422 69.8 7 2 28.6
OS E3 Pawu El Paso 61,707 40,595 65.8 7 2 28.6
086 Hodapeth DeN City 376 244 64.9 7 2 28.6
087 Nueces Banquete 633 402 63.5 7 2 28.6
088 Hudspeh Sierra Bblnca 164 101 61.6 7 2 28.6
089 Jim Well O~ae Grove 902 529 58.6 7 2 28.6
090 Medm DHais 237 ..135 57.0 7 2 28.6

T



APPENDIX A CONT9UD

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICT'S HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

Cont

Jim Wells

Brewster

Hidalgo
Maverick

Jim Hogg

Willacy

Webb
Cameron

San Patrico
Fnjo

Duval
Bexar

Hdalgo

Nucces

Total

Population

Charlotte

La Gloria
San Vicente

Weslaco

Eagle Pass
Jim Hogg
Raymondvdle

Miranda City
La Feria

Taft

Diky

Freer

Southside

Sharyland
corpus Chriati

539

91

30

7,573

7,574

1,322

2,784

129
1,730

1,732

901

988

2,029
1,604

38,170

Total

Population

423

57

16

7,065

7,187

1,243

2,475

110
1,405

1,320

677

739

1,413

1,085

24,451

Percent
Chcato

population

Tol
Number
School

Board
Malers

78.5

62.6

53.3

93.3

94.9

94.0

88.9

85.3

81.2

76.5

75.1

74.8

69.6

64i.b
64.1"

Total
Number

school
Baud

2

I

3

3

3

3

3

3
3
3

3
3
3

3

percent

an
LqcW School

33.3

33.3

33.3

37.5

42.9

42.9

42.9

42.9

42.9

42.9

42.9

42.9

42.9

42.9

42.9

091

092

093
094

095

096
097
098
099
100
101
102
103
104
105

. ... Lol - ,".



APPENDIX A CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

Tobd

SdW Distict Populatm

Ft. Stockton

Natalie

South Texas

Premont
Lytle
Minion

Brownsville

Lyfon
Drisco
Rio Hondo

McAienA

South San Antonio

3,234

842
728

920
278

1,014

669
6,580

25,245

1,421

191
1,266

16,140

2,812

11,008-

Toelt

Sbola

2,005

517

405

5oo
251

820

339
6,098

23,303

1,296

174

1,120

13,581

2,264

8,835

PWCNPa,0 -'

Studeld
Ppulaim,

62.0

61.4
55.6

54.3
90.3

80.9
50.7

92.7

92.3

91.2
91.1

88.5

84.1

80.5

80.3

Total
Taw

Number

8M 0

Totl!
Nuodb
Cldcao

M~m
7

7
7

7

20
6

6

9
7

7

7

7
7

7
7

Poresot

LA=I S A R n

42.9

42.9

42.9
42.9

45.0

50.0

50.0

55.6
57.1

57.1

57.1
57.1

57.1

57.1

57.1

Cinsty

106
107

108

109

110
111

112
113
114

115
116

117

118

119,

120

Pecus

Victoria
Medina
El Paso

Caunron
Jim Wells
,Atecose

Caeon
Wiay

Nueces

Cmern

Bezar



APPENDIX A CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

Total

Student
Population

Percent

Student

Population Members Memben Board.

Total

Nmber
school;-
Board

ToeW
Number
Charo

Members

West Oso

Point Isabel

United

Ace

San Felipe-Del Rio

Kmgsvile
Laureles

San Antonio

Santa Maria

Lasara

Laredo

Benavides

Donna

San Benito Cons.

Pearsall

2,186

1,634

4,212

6,187

9,193

6,099

41

61,816

299

232

21,416

803

4,546

6,326

2,456

1,749

1,254"
3,216

4,542

6,635

3,887

41

44,800
299

224

20,589

80.0

76.7

76A

73.4

72.2

63.7

100.0

72.5

100.0

96.6
96.1

746 92.9

4,216 92.7
5,790 91.5

1,977 80.5

Pemet

on
Loa School

121 Nueces

122 Cameron

123 Webb

124 Jun Wells

125 Val Verde

126 Kleberg
127 Kleberg
128 Bexar

129 Cameon

130 Willacy
131 Webb

132 Duval

133 Hdalgo
134 Cameron

135 Frio

0

7

7

7

7

7

7

3

6

7

7

7

7

7

7

7

4

4

4

4

4

I4

2

4

5

5

5

5

5

5

5

57.1

57.1

57.1

57.1

57.1

57.1

66.7

66.7

71.4

71A

71.4

71.4

71.4

71.4
71.4

71A

Total
Student

School Disrict PoPul,, ocounty



APPENDIX A CONTINUED

C14CANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

Total
Poutio

CowiY

Total

p0-stie

PwmPerdera

P0-adt'

Total
Number

school
Bosed

Total

schoo
Sdroal
Boned

PWC

Beow&em
oclSdmal

136 Cameron

137 Atascoma

138 San Paticio

139 Broo6,

140 Higo
141 Hidalgo
142 Hidalgo

143 Hidlgo

144 El Pao

145 Web
146 AIn Web

147 Star

148 Duval
149 Hiio

150 Duval

Los Fremno.

Poteet

don

Proolso

La Vila

Moue Allo

Mercedes
San EL=i

Webb Cons.
Ben Bo-Pa&W Blanc.

Rio Grnde

Ranmm.
Valley V'ew
Sa Diego

2,743

1.403
1,141
1,985

532
471

344
3,949

580

221

436
4,384

62
192

1.43

2,157

1,046

818

1,800

532
468

334
3,823

555

207

397

4,278

62
192

132

78.6.

74.6

71.7

90.7
100.0

99.4
97.1

96.8
95.7

93.7

91.1

97.6

100.0
100.0

7

7

7

8

9

'7
7
7

7

7

7

8
3

6

99.7 : 7

5
Is

S
6

7
6

6
6

6

6

6

7

3
6

7

71A

71A
71A
75.0

77.8

85.7
85.7
85.7

8S.7

85.7
85.7

87.5
100.0

100.0

100.0

I



APPENDIX A CONTINUED
'0

1
0Q
0

Schol Dht

Czystlcity
Roma

Hidalgo
Edcouch-Eha

La Joy-

San Isido

Adrton ,

Robstown

PharSan Juan-Alamo

Presiio

Zapata

Total
Sputapapdafon

2,347

3,171
1,538

3,199
3,134

392

522

4,601

12,228

725

18,090

10,336

1,594

Toal

Popules

2,333

3,148

1,525

3,123

3,058

380

502
4,404

11,595

683

17,005

9,404

1,419

Percent

studentP UIi

99.4

99.3

99.2

97.6

97.6

96.9

96.2
95.7

94.8

94.2

94.0

91,.0

89.0

Tol
Nunmbw
School
Board

7

6

7

7

7

8

7
7

7

7

7

7

7

Total
Number

Bowd
M RYA

7

6

7

7

7

8
7

7
7

7

7

7

7

Cko

Ioa S&Dol
Bo-'

100.0

100.0

100.0

100.0

100.0

100.0

100.0
100.0
100.0

100.

100.0

100.0

100.0

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 50% AND OVER CHICANO STUDENT POPULATIONS

ME IIEIEE IMM

151
152

153

154

155

156

157

158

159

160

161

162

163

Zavala

Starr

HAo

Starr

Dknit

Nueces

Hidalgo

Prekor

Hidalgo

Zaat

7- 777.7,177.7

|at



APPENDIX B

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 20.0% -49.9% CHICANO STUDENT POPULATIONS

Total
Student

School District Population

Total

Student
Population

Percent
Chicano
Student

Population

TOWa
Nm e
Chicam
School
Bowd

Members

ToWd
Nunlw

Bwdlschoo

percent

no
LAWSou

BOW&

ANDREWS COUNTY

ANGELINA COUNTY

ARANSAS COUNTY

ATASCOSA COUNTY

ATASCOSA COUNTY
AUSTIN COUNTY

BAILEY COUNTY

BAILEY COUNTY

BASTROP COUNTY

BEE COUNTY

BELL COUNTY

BEAR COUNTY

BEAR COUNTY

BEXAR COUNTY

Andrew. ISD

Diboll ISD
Aramas County ISD
Jourdanton ISD

Pleasanton ISD

Scaly ISD
Muleshoe ISD

Three Way ISD
Eln ISD
Pettus ISD
Bartlett ISD
Alamo Heights
East Central
Northside ISD

couny

2,832
1,860

2,439
925

2,324

1,552

1,712

205

1,617

492

438

3,594

4,469

32,692

817

489

746

459

1,144

82

852

96

772

206

122

808

1,166

11,546

28.8%
26.3%

30.6%

49.6%

49.2%

21.1%

49.8%

46.8%
29.1%

41.9%

27.9%

22.5%

26.1%

35.3%

0

0

0

1
1

0

0

0
0

2

0

0

1

2

7

6

7

7

7

8

7

7

7

7

7

7

7

6

0.0%
0.0%

0.0%
14.3%

14.3%

0.0%
0.0%
0.0%
0.0%

28.6%

0.0%

0.0%
14.3%

33.8%

Jmm jr m



APPENDIX B CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 20.0%.- 49.9% CHICANO STUDENTT POPULATIOWI

Total
Student

County School District Population

TOtW
cha
Shbden

Population

Perceat

Popuaon

ToWa
Number

choo
MM

TOWd
Numbe
Ro-d

BOSQUE COUNTY
BRAZORIA COUNTY
BREWSTER COUNTY

BRISCO COUNTY
BROWN COUNTY

BURLESON COUNTY
CALDWELL COUNTY
CALDWELL COUNTY
CALHOUN COUNTY

COCHRAN COUNTY
COCHRAN COUNTY
COCHRAN COUNTY
COKE COUNTY

Morgan ISD

Damon ISD

Tclngua CSD
Silveton ISD

Brownwood St Hm.
& School

Sornervfle ISD
Lug 1sr)

Prairie Lea ISD

Cadlun Co. ISD

Morton ISD

Whiteface ISD

Bledoe ISD
Robert Lee ISD

Pow

R-m

L SocaS ol
BOW&0

146

139

35

306
0

619

1,265

193

4,676

927

387

65
278

42

33

8

67

135

384

86

1,941

450

127

31

78

28.8%

23.7%

22.9%

21.9%

33.1%

21.8%

30.4%

44.6%

41.5%

48.5%

32.8%

47.7%

28.1%

0O

0

0

0

1

0

I

0

0

1
0

7

7

3

7

7
7

7

7

7

7

7

7

0.0%
0.0%

0.0%

0.0%

14.3%

0.0%
14.3%

0.0%
0.0%

0.0%

14.3%

0.0%

-M

Flo)] [ r I F pj_ 'i



APPENDIX B CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXA&
SCHOOL DISTRICTS HAVING 20.0% -49.9% CHICANO STUDENT POPULATIONS

Total
Student

Popilato

Total
chkano
Student

Poplto

Percent

Stude&Population

TotW

School
BowAr

NMmbem

Totl

Numberq&o1,
Mawd

Pemet

L,,a Scoal
Bm&O

COLEMAN COUNTY
COLLIN COUNTY
COLLINGSWORTH COUNTY

COLORADO COUNTY
COLORADO COUNTY
COMAL COUNTY
COMANCHE COUNTY
CONCHO COUNTY
CONCHO COUNTY
COOKE COUNTY
COTTLE COUNTY
CRANE COUNTY
CROSBY COUNTY

DALLAS COUNTY

Santa Ana ISD
Frisco ISD

Welngton ISD

Rice Consolidated ISD
Weimer ISD
New Braunfels ISD
DeLeon ISD
Eden ISD

Paint Rock 1SD
Gainesvile St. SC

Paducah ISD

Crane ISD

Crosbyton ISD
Grand Prairie ISD

354
921

842

1,559
531

3.980
758

323
148

5211

1,137

691

14.104

93

215

183

474

108
1,664

164

157
49

108

373

332

2,866

26.3%

23.3%

21.7%

30.4%

20.3%

41.8%

21.6%

48.6%

33.1%

24.8%

20.7%

32.8%

48.0%

20.3%

0

0
0

0
0
0
0
0
0
4

0

0
0

8

7

7

7

7

7

7

7

7

8

7

7

7

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%
0.0%

J J 'IL j

i



APPEND B CONTMJED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDs IN TEXAS:
SCHOOL DISTRICT HAVING 20.0 -49.9 CICANO, STUDENT POPULATION

ToWd

PopwalatlsmC~y

TotW
chica=1%,,d i

P-I
iceno~s

Totl

SddBNrdCbi,
lNambw
&b.od
Soad

ago Am$

PWCN*

Rimo

anm

'U-'

DAWS1N COUNTY
DAW5-5N COUNTY
DAWSON COUNTY
DEAF SMITH COUNTY
DEWfT. COUNTY
DEWRr COUNTY
DEW=T COUNTY
DEWfM COUNTY
DKNM COUNY
DMCKEIS COUNTY
DICKENS COUNTY
ECToR COUNTY
EDWARS COUMY
D±5s COUNTY

Dawson ISD
KondilM ISD

Sands ISD

Walcott ISD
Caero ISD
N ISD
Yoakum ISD
Yoddown !SD
McAddo ISD
Spur ISD

Patton Spings ISD
Ector County ISD
Nuec.. Canyon ISD
Avalon ISD

206

344

293

Si
1,841

117

1,603

763
100

505

124
23,105

384

153

92

146

140

17
606

S7
385

298

49

173

34
6,321

141

56

44.7%
42.4%

47.8%

33.3%
32.9%
48.7%
24.0%

39.1%
49.0%
34.3%

27.4%

27.4%

36.7%

36.6%

0

0

0

0

0

0

0

0

2
0

0

1
1

0

7

7

7

7

7

7

7

7

S
7

7

7

7

7

0.0%

0.0%

0.0%
0.0%
0.0%

0.0%
0.0%
0.0%

40.0%
0.0%

0.0%
14.3%
14.3%

00,

M

J ;l



APPENDIX B CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:,
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

Count School Disd

Total
Student

Populatm

Total
Chicano

Student
Population

Percelt

PoPulation

Total
Numbe Tol

Bowd

peoma
an

1.a0d S~col

ELLIS COUNTY

FALLS COUNTY

FAYETE COUNTY.

FISHER COUNTY

FISHER COUNTY

FISHER COUNTY

FORT BEND COUNTY

GAINES COUNTY

GAINES COUNTY

GAINES COUNTY

GALVESTON COUNTY

GALVESTON COUNTY

GARZA COUNTY

GLASSCOCK COUNTY

Ferris ISD

Chilton ISD

Flatoria ISD

Hobbs ISD

Roby ISD

Rotan ISD

Lamar Cons. ISD

Seagraves ISD
Loop ISD
Seminole ISD

Galvston ISD

Moody St. Sc. ISD
Post ISD

Glasscock ISD

897

341

409

96

325

572

8,517

786

172

2,014

9,709

1,059

374

213

71

93

36

72

219

3,510

351

81

804

2,208

336

164

23.7%

20.8%

22.7%

37.5%

22.2%

38.3%

41.2%

44.7%
47.1%

39.9%

22.7%

21.9%

31.7%

43.9%

0

1

0

0

0

0

0

0

0

0

0

0

0

0

0.0%
14.3%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

mmmmmmmmm
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APPENDIX B CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

Total

Poplto

Toll

Poplto

P-i

PSkd-

Total

Scdml3,6_0

Toal
Nmb
ap--l

MM I

percent

m

IA&Sl

GONZALES WONT
GONZALES COUNY

GUADALUPE COUNTY
GUADALUPE COUNTY
HALE COUNTY
HALE COUNTY
HALL OUNT
HALLCOUNTY
HARRIS COUNTY
HARRIS COUNTY
HARTLEY COUNTY
HASKELL WONT
HASKELL COUNTY
HASKELL COUNTY

Gonzales ISD
Wacker ISD
Segia ISD
Navarro ISD
Abernathy ISD
Plairview ISD
Memphis ISD
Turkey-Quitague ISD

Houston ISD
Pasadena ISD

HatleyISD
Harkced ISD
Rodeer ISD
Rule ISD

2,312
230

5,576
443

1,084
6,132

729
381

193,907
36,471

203

770

201
252

-a

802
114

2,402
167
469

2,703
453

230
49,639
7,622

43
201

59
70

34.7%
49.6%
43.1%

37.7%
43.3%

44.1%

23.0%
24.7%
25.6%
20.9%
21.2%
26.1%
29.4%
27.8%

0

1

0

0

0

0

0

0
0

0

0

1
0

0

8
7

7

7

7

7.
7
7

7
7

7

7

7

7

0.0%
14.3%

0.0%
0.0%
0.0%

0.0%

0.0%

0.0%
0.0%

14.3%

0.0%

0.0%



APPENDIX B CONTINUED

CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

Scwol Disbic

ToWa

Population

Total
Slatint

Population

percent
Cam,

studn Board

Total
Number
school
Board

Nlmber

Percent

ono
no

Lod aw

HASKELL COUNTY

HASKELL COUNTY

HAYS COUNTY

HOCKLEY COUNTY

HOCKLEY COUNTY

HOCKLEY COUNTY

HOCKLEY COUNTY

HOCKLEY COUNTY

HOUSTON COUNTY

HOWARD COUNTY

HUDSPETH COUNTY

IRION COUNTY

JACKSON COUNTY

JACKSON COUNTY

Weinert ISD
Paint Creek
Hays Cons. ISD
Anton ISD

Levelland ISD

Smyer ISD

Sundown ISD

Whitharral ISD
Crockett State Sch.
Big Spring ISD
Ahlnore CSD
IuiCounty ISD
Edna ISD
Ganado ISD

88
61

2,317
415

3,346

267
418
188

0

5,026

7

299
1,800

669

28
20

765
164

1,118

60

144
81

1,765
2

75

413
193

31.8%
32.8%
33.0%
39.5%
33.4%
22.5%
34.4%
43.1%
28.2%
35.1%
28.6%
25.1%
22.9%
28.8%

0
0

0

1

0

0
0

0

0

1

0

0

7

6

7
7

7

7

7

7

7

3
7

7
7

0.0%
0.0%
0.0%

14.3%
0.0%
0.0%
0.0%
0.0%

14.3%

0.0%
14.3%
0.0%
0.0%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 20.0% -49.9% CHICANO STUDENT POPULATION

II I H I I iTIltil

Total
Sdiool D)isti Population

Populaio

Popuati

Pwdtm

TOW

Bom

Total

Boad.Mwm -~

M~m Dom&

-an
Bow&

JEFF DAVIS COUNTY
JONES COUNTY

JONES COUNTY

JONES COUNTY

KFAM COUNTY
KENT COUNTY
KER COUNTY
KE COUNTY

KLEBEG COUNTY

KNOX COUNTY
KNOX COUNTY
KNOX COUNTY
LAW COUNTY

Ft. Dav. ISD

Anio ISD
Hanmi ISD
Stokd ISO
Commit ISD

Jayton-Geard
Divide CSD

Keffv&~ LSD
Juncti ISD
Ricaro ISD

Goree ISD

Mumy ISD
Anm t ISD

862

803

999
631
210

7
3,326

819
273

152

402

471

306

Io

108
273

203

322
179

47

3
784'

219

132

70

136

124
110

46.4%

31.7%

25.3%
32.2%
28.4%

22-4%
42-9%

23.6%

26.7%

484%

46.1%

33.8%
26.3%

35.9%

1
1

0
0

0
0

3

0
0

1

0
0
0

0

7

6

7

7
7

7

9

7

7

8

7

7

7

8

14.3%

16.7%

0.0%
0.0%
0.0%
0.0%

0.0%
0.0%

0.0%
12. %
0.0%
0.0%
0.0%

0.0%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

Total

Populatio

Total

Popuato

Total

Bowd
Sagoa

PWCo

P ian

Tqm,
Numbe

Boarld

LAMB COUNTY
LAMB COUNTY

LAMB COUNTY
LIE COUNTY
LIVE OAK COUNTY
LIVE OAK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY
LUBBOCK COUNTY

Uefidd ISD

SFpringak Eath ISD
Suda, ISD

Gmid St. HL an Sch.
George Wed ISD

T"re Rvers SD
Lubbock ISD
New Deal ISD
Slaton ISD
Lubbock-Cooper ISD
Frens* ISD
Rooevek ISD

Shailowatw ISD

Idaloa ISD

1,827
689
415

4

1,191
718

30,340
533

1,827

1,205
2,415

1,212

824

1,038

785

339
114

4

495

332

9,019
171
711

329
1,591

274
189
461

-a

43.0%
49.2%

27.5%
33.8%

41.6%

46.2%

29.7%
32.1%

38.9%b
27.3%
26.6%
22.6%

22.9%
44.4%

0

0
0

0
1
0
1

0
0

0
0

0

8
7

7
7

7
7

7

7

7
7
7

7

7
7

0.0%
0.0%

0.0%
44m"

14.3%

0.0%

14.3%

0.0%
14.3%

0.0%
0.0%
0.0%

0.0%

0.0%

PWCN

d&A
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

TOWb

Sdiol D~uido Populotion

Tol

Ppsdmio

Peicmmt

PaPidMis

Tol
Nad-

Board
As nd

TotW-

Bo -

Porto*Pemnt
m

an-
Lomlu

BOW&b-

I.UBBOCK COUNTY

LYNN COUNTY
MASON COUNTY
MATAGORDA COUNTY
MATAGORDA COUNTY
MATAGORDA COUNTY

MCtCUOCH COUNTY

MCCUOU. H COUNTY

MMUU.EN COUNTY
MEDINA COUNTY

MEDINA COUNTY

MENARD COUNTY
MIDLAND COUNTY
MILAN COUNTY

MITCHE LL COUNTY

Lubboc St. Sc&.

Taboka ISD

Mason LSD

Bay Cty ISD

r'deaven ISD
Palacios ISD
Brady ISD
La41 ISD

McMulen ISD

Devine ISD

Medina Valey ISD

Meawd ISD

Miand ISD

Buddhoks ISD

Colorado ISD

4.

C-ut

c"

942

692
4,269

890
1,392
1,489

73

147
1,416
1,601

508
15,108

151
1,415

0

439

217
1,119

275

567
534
25

72

646

706
246

3,262
46

551

23.5%
46.6%

31.4%

26.2%

30.9%
40.7%

35.9%
342%

49.0%

45.6%

44.1%
48.4%

21.6%
30.5%

38.9%

4

0

0

0

0
1

0

0
1

0
2

0

0
0

7

7
7

7

7

7
7

7

7

7
7
7

7
7

so...

0.0%

0.0%
0.0%

-0.0%
14.3%

0.0%
- 0.0%

14.3%

14.3%

0.0%
28.6%

0.0%

0.0%
0.0%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS:
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

Total

Population

Total
OQcm
Student

PoPulation

Percent

Population

Total

bmlw
Total

Nmber
Sri -
Baud

Pernta

o

oarSds

MITCHEIL COUNTY

MONTAGUE COUNTY

MOORE COUNTY

NOLAN COUNTY

NOLAN COUNTY

NOLAN COUNTY

NUECES COUNTY

NUECES COUNTY

NUECES COUNTY

PARMER COUNTY

PARMER COUNTY

PARMER COUNTY

PECOS COUNTY

PECOS COUNTY

Wesdtook ISD

Montague ISD

Dumas ISD

Roscoe ISD
Sweetwater ISD
Divide ISD

Callen ISD
London ISD
Tuloso-Midway
Farwedl ISD
Friona ISD

Buena Vista ISD

Iman-Sheffield ISD

164 36

85 19

3,306 895

500 220
2,970 794

84 18

2,688 617

165 61

2,549 994

534 149

1,343 591

286 123

188 92

447 140

-a

22.0%

22.4%

27.1%

44.0%

26.7%

21.4%

23.0%

37.0%
39.0%

27.9%

44.0%

43.0%
48.9%
31.3%

0

0
0

0
0

0

0

0

1
0

0

0

1

6

7

7

7

7

6

7

7

7

7

7

7

7

7

0.0%

0.0%

0.0%

0.0%

0.0%
0.0%

0.0%

0.0%

14.3%

0.0%
0.0%

0.0%

14.3%

14.3%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 20.0% -49.9% CHICANO STUDENT POPULATION

Total
Sebool Ditr Populatio

ToWa

Popation

Pemo

Popu6honm

Total

Sdwal

Bpm

Mm*m M~m Born'

nowd
all AM

Pwcell

an
m-- c ha

REAGAN COUNTY
RERJGIO COUNTY

REFUGIO COUNTY
ROBERTSON COUNTY
RUNNELS COJNITY
RUNNELS COUNTY
RUNNELS COUNTY
SAN PATRICIO COUNTY
SAN PATRICIO COUNTY
SAN PATRICIO COUNTY

SAN SABA COUNTY

SCHICHER COUNTY
SCURRY COUNTY
SCURRY COUNTY

Reagan ISD
Woodboro LW

Reio ISD
Mumiwd ISD
Banger ISD
MnISD

Winters ISD
Arans Pasu ISD

Gregoy-Portland
inside ISD

San Saba ISD

Schlscher ISO)ISD
Heimigh ISD
Snyder ISD

959
750

1,058

83

1,166
417
790

2046

4,361
1,579

844

591

188
3,410

386
338

473
33

344

113
248
705

1,463
420

260
188

75

952

40.3%

45.1%

44.7%
39.8%
29.5%
27.1%
31.4%

34.5%

33.5%
26.6%
30.8%
31.8%
39.8%
27.9%

0

1

1o
~0
0
0
0
0

2

0
0
0

0
0

7

7

7

7

7

7

7

6

7

7

7

7

7
7

0.0%
14.3%

0.0%
0.0%
0.0%
0.0%
0.0%
0.0%

28.6%
0.0%
0.0%
0.0%
0.0%
0.0%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS
SCHOOL DISTRICTS HAVING 20.0% - 49.9% COCANO STUDENT POPULATION

Total
StudPoplsCow*t

Total

StodletPopulatio

Pecmnt

Population,

Number
Totl

choo-
Bonrd

Smohoa

Total

Bowd
Number,. an

Load Sdool
Borans

STERUNG COUNTY

SUTTON COUNTY
SWISHER COUNTY
TAYLOR COUNTY
TERRY COUNTY

TERRY COUNTY

TERRY COUNTY

TOM GREEN COUNTY

TOM GREEN COUNTY

TRAVIS COUNTY

TRAVIS COUNTY

TRAVIS COUNTY

TRAVIS COUNTY
TRAVIS COUNTY

String City ISD

Sonora ISD
Tulia ISD
Abiene State Sch

Brownfield ISD

Union ISD
Weln ISD

CQristoval ISD

San Angelo ISD
Austin ISD

Austin State Sch.

Texas S-h. for the Blind

nor ISD

Del Vale ISD

286

1,195

1,552

2,843
111

224

191

14,124

57,082
4

206

830

3,929

116

554

579
4

1,377

79

58
4,571

14,738
4

5o
224

1,314

40.6%

46.4%

37.3%

21.2%

48.4%

45.0%

35.3%

30.4%

32.4%
25.8%

28.6%

24.3%

27.0%
33.4%

0

1

0

0

0

0
0
0

1

1

1
0

7

7

7
4%

7

7

7

7

7

7

5
7

8

0.0%

14.3%

0.0%

0.0%

0.6%
0.0%

0.0%

14.3%
14.3%

20.0%
14.3%

0.0%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXASSCHOOL DISTRICT HAVING 20.0% - 49.9% CCANO STUDENT POPULATIONS

TotaloultO
Pk u

Total

StIN in
Poweto

Percent

P opdwtpardafio

TotalNumber
Nmican

Bowd
Mumbar

Total
Number

NinmbwsSDol
Mim

UPTON COUNTY
UPTON COUNTY
VICTORIA COUNTY
VICTORIA COUNTY
WALKER COUNTY
WARD COUNTY
WARD COUNTY
WARD COUNTY
WHARTON COUNTY
WHARON COUNTY
WHARTON COUNTY
WHARTON COUNTY
WILBARGER COUNTY

WJAMSON COUNTY

McCammy ISD
Rankin ISD

Vkt ia'Cons. ISD
Nursey ISD

Wiodana Schook
Mawhans.Wkken.Pyote
Gandfagls.Royaky
W. Tx. CMhlm Home ISD

BolingISD
El Campo ISD

Wharton ISD
Louise ISD

Nordhide ISD

Georgetown ISD

P-I

an
LMW Sdol

sw&J

681
441

13,023
69

9,121

2,471

240

948
3,564
2,828

417

126

3,466

285
139

4,970
14

2,232

889
108

0

223

1,223

762

110

26

753

41.9%
31.5%
38.2%
20.3%
24.5%

32.4%
45.0%
42.9%
23.,%

34.3%

26.9%
264%
20.6%
21.7%

0

0

1
0

0

0

0

0

0

0

0
0

0

9
7

7

3

8

7

7

7

7

7

7

7

7

0.0%
0.0%

14.3%

0.0%
12.5%
0.0%

14.3%

0.0%

0.0%

0.0%
0.0%

0.0%

0.0%
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CHICANO REPRESENTATION ON LOCAL SCHOOL BOARDS IN TEXAS.:
SCHOOL DISTRICTS HAVING 20.0% - 49.9% CHICANO STUDENT POPULATIONS

Total
Schol Iobt - Poplto

Total

sPulmtpolmlatm

Percent

Student
Pqmidiam
Population M~m Bw&

ToWd
Numbe

Bo"r
Members

TeOW
NNzbw
4k,.r

PU.

anL~Ol SchoaBowF&

WIUJIAMSON COUNTY
WILLIAMSON COUNTY
WILLIAMSON COUNTY
WILLIAMSON COUNTY

WiLLIAMSON COUNTY

WILSON COUNTY

WILSON COUNTY

WINKLER COUNTY

WINKLDI COUNTY

YOAKUM COUNTY

YOAKUM COUNTY

Grangr ISD
Hutto ISD

Taylor ISD

Thrall ISD

Coupland ISD

Poth ISD

Stockdale ISD

Kenit ISD

Wink-Loving ISD

Denver County ISD
Plains ISD

Co4=

280
337

2,232

420
50

665

518

1,825

375

1,455
534

71

106

679
104
11

242

204

641

89

508

204

25.4%

31.5%

30.4%
24.8%
22.0%
36.4%

39.4%

35.1%

23.7%
34.9%
382%

0

0

1
0

0

1

0

0

0

0

0

00
C0

7

7

7

7

7

7

7

7

7

7

7

0.0%
0.0%

14.3%

0.0%
0.0%

14.3%

0.0%

0.0%
0.0%
0.0%
0.0%

I
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Senator HATCH. We will recess until the next day of hearings.
[Whereupon, the subcommittee recessed, to reconvene at 9:30

a.m., on Thursday, February 11, 1982, in room 2228, Dirksen
Senate Office Building.]



VOTING RIGHTS ACT

THURSDAY, FEBRUARY 11, 1982

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

SUBOMMITrEE ON THE CONSTITUTION,
- Washington, D.C.

The subcommittee met, pursuant to recess, at 9:44 a.m., in room
2228, Dirksen Senate Office Buildin#, Senator Orrin G. Hatch
(chairman of the subcommittee) presiding.

Present: Senators Thurmond and Metzenbaum.
Staff present: Stephen Markman, chief counsel; William Lucius,

- counsel; Claire Greif, clerk; and Prof. Laurens Walker.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM TRE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION
Senator HATCH. Ladies and gentlemen, this marks the sixth day

of hearings on the Voting Rights Act by the Subcommittee on the
Constitution.

Today we are scheduled to focus upon the bailout provisions, al-
though I am sure we will not totally avoid further discussion on
the proposed changes in section 2 of the act. I can assure everyone
that there will be continuing discussion on section 2 over the next
several months.

At this point I would like to explore briefly several misconcep-
tions relating to the proposed bailout provisions in the House-ap-
proved voting rights legislation.

If the Judiciary Committee is going to be able to drpft a reason-
able bailout provision, I believe that it is important to understand
the implications of the House legislation.

The first, and perhaps the most basic, misconception is that the
Voting Rights Act is scheduled to expire in August of this year.
This simply is not the-cs. The Voting Rights Act is a permanent
piece of legislation that has no expiration date.

Rather, what is significant about August 1982 is that a number
of Jurisdictions that are "covered" by the preclearance mechanism
will have finally satisfied their obligations under the Voting Rights
Act and will then be able to petition the district court ini the Dis-
trict of Columbia to bail out of further preclearance. That is after
17 years of coverage.

The preclearance mechanism was established in section 5 of the
original Voting Rights Act and effected a major transformation in
Federal-State relations by requiring certain covered jurisdictions-
primarily in the southern United States-to secure approval by the

(1083)



1084

Justice Department for all pro changes in electoral and
voting laws and procedures. Jurisdictions were covered on the basis
of a formula that looked to voter registration and participation fig-
ures, as well as the existence of certain electoral devices such as
literacy tests.

Under the original Voting Rights Act, covered jurisdictions-and
these include States, counties, school districts, and utility dis-
tricts-were required to abolish all discriminatory electoral devices
for a period of 5 years. After 5 years of "clean hands," such a juris-
diction could petition the district court here in Washington to bail
out of further preclearance obligations.

In 1970, however, when a number of covered jurisdictions were
on the verge of satisfying this requirement, Congress enacted new
voting rights legislation that extended this "clean hands" period to
10 years; thus, preventing the jurisdictions from satisfying the
basic bailout requirement.

In 1975, again when a number of covered jurisdictions were on
the verge of satisfymi the new requirement, Congress enacted new
voting rights legislation to allow a bailout petition only after 17
years of clean hands. Now, in 1982, when many of these jurisdic-
tions are on the verge of satisfying the latest requirement, it is
again proposed to change the bailout requirement for at least an-
other 10 years.

In other words, what is signMicant about August 1982 is not that
the Voting Rights Act will expire-indeed, most of its provisions
will remain in perpetuity-but that some covered jurisdictions will,
after 17 years of clean hands, finally be able to petition the courts
to bail out. They will have satisfied the obligations imposed upon
them by Congress in 1965, 1970, and 1975. Thus, the new issue is
not whether or not the Voting Rights Act will be extended, but
whether or not Congress will again change the bailout require-
ments for jurisdictions that again are on the verge of having satis-
fied earlier-stated requirements, some of which have done so re-
peatedly each time this has been extended.

The second misconception is that the bailout criteria in the
House bill represent a relaxation of the present bailout require-
ments. This, again, is simply not true. To repeat, the present bail-
out requirement for covered jurisdictions is that they be able to
demonstrate to the district court in Washington that they have
gone for a 17-year period without having employed a discriminato-
ry test or device, along the lines of a literacy test, a poll tax, a
niorals requirement, or an ability to interpret things such as the
Constitution. That is the sole bailout requirement for covered juri-
dictions. Under the House legislation, a new laundry list of obliga-
tions would be established.

While I would emphasize that I do not personally oppose each of
these new bailout requirements, and believe that some of them can
be justified, I do think that it is important that we understand that
the House bailout does not represent a liberalized bailout. It is pre-
cisely the opposite.

The third misconception relating to the House bailout is that this
provision represents simply another temporary postponement in
the possibility of bailout for covered jurisdictions. This is emphati-
cally not the case. Rather, the House bill is not a 5-year or a 10-
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year postponement in the bailout possibility; instead, it represents
a permanent extension of the preclearance obligation by covered
jurisdictions. Jurisdictions will be required to preclear changes in
voting laws and procedures through the Justice Department in per-
petuity until they can satisfy the new bailout criteria established
in the House bill.

The fourth misconception relating to bailout is that the preclear-
ance procedures are of clear constitutionality, whatever form they
take. This, again, is not the case.

The constitutionality of section 5 has, in fact, been upheld in two
major decisions since 1965-in the case of South Carolina v. Katz-
enbach in 1966 and in City of Rome v. United States in 1980. In
both of these cases, the constitutional propriety of the preclearance
mechanism was affirmed subject, first, to a recognition of their
temporary nature and, second, subject to a recognition that such a
requirement was permissible only to address the "exceptional" con-
ditions then existing in the South. Whether or not such "exception-
al" circumstances continue to exist is a question that I hope will be
addressed during the next several days of testimony.

The fifth and final misconception that I would like to address
this morning is the most subjective of these misconceptions. That
is, that the House bailout provision is a reasonable bailout provi-
sion. The implications of this determination are enormous. If the
House bailout is not reasonable, and will not afford a reasonable
opportunity for jurisdictions with clean hands to bail out from cov-
erage, then, because of the permanent nature of the House pre-
clearance obligation, covered jurisdictions will be required to pre-
clear in perpetuity. The "exceptional" and "temporary" remedy of
preclearance will become a permanent part of our constitutionalLandscape.

What are these bailout criteria in the House bill? In order to
become eligible for bailout under this legislation, a covered State
and all jurisdictions within it must demonstrate that for the previ-
ous 10 years prior to filing a bailout provision:

First, it has not used a discriminatory test or device. This is es-
sentially the present bailout requirement.

Second, no final judgment has been issued by a Federal court
finding statutory or constitutional violations of voting rights. While
this strikes me as a reasonable requirement, I am concerned never-
theless that bailout can be staved under this provision by the
simple expedient of an individual or group filing a voting discrimi-
nation suit immediately prior to bailout. Under this provision, bail-
out may not proceed if there is any pending discrimination suit
filed against a jurisdiction. Of course, it takes as long as 5 years, or
longer, to get to the Supreme Court. That extends it simply for at
least that period of time.

Third, no consent agreement may have been entered into result-
ing in an alteration of voting practices by the jurisdiction. This
strikes me as an extremely ill-advised provision totally discourag-ing what has traditionally been encouraged in our judicial
system-out-of-court settlements.

The premise of this provision is that consent decrees are implicitadmissions of guilt by a responding party. I do not believe that
anyone really believes this to be the case. In any event, the upshot
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of this requirement will be that more and more voting rights suits
will be litigated indefinitely since jurisdictions will recognize that
consent decrees will prevent them from petitioning for bailout for
at least another 10-year period.

Fourth, in order to bail out, the jurisdiction must not have been
assigned Federal voting examiners during the pevious 10-year
period. The problem here is that there are virtually no criteria for
dispatching Federal voting examiners into a jurisdiction. They can
literally, be dispatched at the total discretion of the Justice Depart-
ment. There is absolutely no review of this decision.

I am concerned that a bailout effort could be frustrated at the
total and unchecked discretion of the Justice Department. There is
absolutely no requirement that the examiners sent to the jurisdic-
tion in fact identi voting rights violations.

Fifth, the jurisdction and all jurisdictions within it must have
complied fully with the preclearance obligations of section 5. While
they may seem reasonable at first blush, I would suggest that the
scope of the present preclearance obligation is so broad and all en-
compassing that even the most conscientious of jurisdictions may
have inadvertently failed to make all requirement submissions
under section 5. Len the movement of a polling booth from one
floor of a building to another floor of that same building must be
precleared, which is the height of absurdity in my opinion.

As the Supreme Court has stated, everything must be precleared
that affects voting "in even a minor way," and however indirectly.
To the extent that this new bailout criteria is retained, failures to
submit that were trivial in the past will suddenly loom large. Bail-
out opponents will always be able to identify some failures to
submit. Even under present circumstances, there have been nearly
20,000 submissions to the Justice Department under section 5.

Sixth, no objections may have been raised to changes submitted
for preclearance by the covered jurisdiction. Again, while this may
seem outwardly reasonable, it should be recognized that countless
technical objections are raised by the Attorney General to submis-
sions on a regular basis.

In addition, it should be remembered that preclearing jurisdic-
tions have the burden of proof to carry that submissions not only
do not have a discriminatory purpose, but that they will not have a
discriminatory effect as well. Neither the Justice Department,
much less covered towns and counties, have much understanding
as to what this standard requires. I have yet to hear a witness tes-
tify before us who can define that standard.

Seventh, and perhaps most dubious, jurisditions must have elimi-
nated voting procedures and election methods which "inhibit or
dilute" equal access to the electoral process, whatever that means;
must have "expanded" opportunities for "convenient" reistration,
whatever that means; and must have e engaged n other 'construc-
tive" efforts encouraging minorities to "participate" in the elector-
alprocess whatever that means.

What this last requirement means to me is that the "results"
definition of discrimination, proportional representation by race in
my view, is going to become a standard that will be evauated in
determining bailout. I don't care how much proponents of this Ian-
guage try to obfuscate this fact.
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- Finally, it should be noted that the House bill would establish an
additional 2-year parole period during which even allegations of
violations of any of these bailout criteria would work to prohibit
bailout.

Ladies and gentlemen, whether or not the sum of these bailout
requirements is reasonable will have to be decided by 100 separate
individuals in this body. I do not believe that they are reasonable;
rather, I believe that in combination with the permanent extension
of preclearance in this legislation, covered jurisdictions will likely
be subject to indefinite coverage. I would hope that we would care-
fully consider the implications of doing this.
. I look forward to the testimony of our outstanding witnesses

today and welcome each of them to the committee.
Senator Metzenbaum?

OPENING STATEMENT OF HON. HOWARD METZENBAUM, A U.S.
SENATOR FROM THE STATE OF OHIO

Senator MWFENBAUM. Mr. Chairman, I do not have a lengthy
opening statement.

First, I commend you for your persistence and your patience in
proceeding forward with these hearings. With all your other com-
mitments, I know it is very difficult; it certainly is difficult for the
rest of us.

I want to repeat again my own concern about bringing the hear-
ings to a conclusion at a prompt time so that Congress may deal
with this matter without having the pressure of adjournment, re-
cesses, or whatever. Therefore, I hope we can keep moving forward
and bring this to a prompt conclusion. If it means one less hearing
day, so be it.

I think the important thing is to get this to a vote iby the mem-
bers of the committee since, in all honesty, I doubt very much that
you are being persuaded, that I am being persuaded, or that
anyone else is being persuaded, or even that the hearing record is
going to persuade many people to change their position. It probably
should, but I doubt that it will.

I would like to include in the record at this point the letter that
the Leadership Conference on Civil Rights addressed to the Attor-
ney General on February 9, 1982, because I think it clarifies the
matter. When the Attorney General was present before this com-
mittee, he indicated that the Leadership Conference on Civil Rights
and the various civil rights groups who had been in to see him had
not been in favor of anything other than a simple extension of the
Voting Rights Act.

The letter begins with the following paragraph:
DAR MR. Amrov Gmw.
Recently, before the Senate Subcommittee on the Constitution, you stated that

the civil rights groups had supported a "simple" 10-year extension of the Voting
Rights Act of 1965. In ibht of the events of 1981 in the House of Representatives
and in the Senate, this statement defies comprehension. Indeed, throughout the'past
year, civil rights gr.ups could not have been clearer or more explicit in their opposi-
tion to such a position. Let us briefly summarize the record.

The letter then goes on to summarize the record and concludes
with the following statement:
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In sum, the record makes it exceedingly clear that the Leadership Conference has
never supported a simple extension of the Voting Rights Act. From the very begin-
ning, we advocated strongly the section 2 amendment. We have never wavered from
this position.

Frankly, Mr. Attorney General, we find it inconceivable, given the comprehensive
record in the House of Representatives, the ample coverage in the print and elec-
tronic media, and the innumerable meetings with congressional and administration
representatives, that anyone, at any time during the past year, could not fully un-
derstand the unified position of the civil rights community regarding the extension
legislation.

Signed, "Sincerely, Benjamin L. Hooks, Chairperson" and "Ralph
G. Neas, Executive Director."

Mr. Chairman, at this time I will include the entire letter in the
record.

I might say that I think it is important that it be in the record
because, as late as this week, the Justice Department was still tell-
ing Senators that civil rights groups only wanted a simple exten-
sion. It is bad enough for the administration to be opposed to the
language that has been included by the overwhelming majority of
the Members of the House and supported by 63 Members of the
Senate; it is much worse for them to be misrepresenting the facts
as to the position of the civil rights groups in this country.

I include in the record, Mr. Chairman, the entire letter at this
point.

Senator HATCH. Without objection, it will be admitted into the
record at this point. Thank you, Senator Metzenbaum.

[Material follows:]
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2027 Mseachwe Ave. NW.
Waahlnptea. D.C. 1003
202/667.1780
February 9, 1982

Honorable William French Smith
Attorney General
Department of Justice, Room 5111
Washington, D.C. 20530

Dear Hr. Attorney General:

Recently, before the Senate Subcommittee on the Constitution,
you stated that the civil rights groups had supported a "simple"
ten year extension of the Voting Rights Act of 1965. In light
of the events of 1981 in the House of Representatives and in the
Senate, this statement defies comprehension. Indeed, throughout
the past year, civil rights groups could not have been clearer or
more explicit in their opposition to such a position. Let us
briefly summarize the record.

Beginning in January of 1981, representatives of the Leader-
ship Conference on Civil Rights, a coalition of 157 national
organizations, commenced discussions with Senators Charles Mathias
and Edward Kennedy and Representatives Peter Rodino and Don Edwards
regarding the extension of the Voting Rights Act. These meetings
led to the introduction of S. 895 and H.R. 3112 on April 7, 1981.
On that day the Leadership Conference wholeheartedly and publicly
endorsed both measures and asked members of Congress to support
them. These companion bills:

1.

2.

3.

provide for a continuation of Section 5;
aead Section 2 to include the discriminatory result*
standard of proof; and
extend the bilingual provisions until 1992.

The written materials sent to members of Congress by the Leadership
Conference and its member organizations all noted the proposed
amendment to Section 2.

On May 6, 1981, we testified before the House Subcommittee
on Civil and Constitutional Rights in support of H.R. 3112. From
May 6 through July 13 many other representatives of the Leadership
Conference and others committed to a .strong extension measure
appeared on behalf of H.R. 3112.

In order to make our position as clear as possible and to
gain the support of the Administration, we began meeting in May
with officials in the White House and in the Justice Department.
Indeed, 15-20 representatives of the Leadership Conference met •
with you twice, once in June and once in July. In addition to
the discussions, we. submitted written memoranda detailing our
position in support of H.R..3112, which noted the amendment of
Section 2 as a major item.

"Equality in a F., PluI.4 Democrmic Society"

adI ANNUAL M=ETING * FEBRUARY 22.23, 1982 a WASHINGTON, D.C.

Leadership Conference
on Civil Rights
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Honorable William French Smith
Page 2

Subsequent to the House hearings and our meetings with you and your staff,
political and substantive developments in the House of Representatives caused
us to modify our position with respect to the original H.R. 3112 on two points.

First, because one of our principal'goals has always been the strongest
possible bipartisan measure, we supported a new ball out provision which will
allow covered jurisdictions that no longer discriminate to bail out, either as
entire states, or even separately as counties. This provision, a major com-
promise, was agreed-to by civil rights supporters as an Incentive for covered
jurisdictions, even though the thorough House hearings di'd not demonstrate any
basis for changing the bail out provision that is currently In law. "

Second, we supported the amendment authored by Representative James-
Sensenbrenner (R-Wisc.) which expressly disavows any test of proportional
representation in the amendment to Section 2 of the Voting Rights Act.

On July 31, the House Judiciary Comuittee reported-out H.R. 3112, as
amended, by a vote of 25-1. For the next- ten weeks, the member organizations
of the Leaddrship Conference and other civil rights organizations campajgned
vigorously across the country on behalf of H.R. 3112. We met with virtually
every member of the House of Representatives, numerous officials in the
Administration, and certainly made known our position to the press and the general
public. On October S, the House passed H.R. 3112 by the overwhelming vote of
* 389-24 and rejected all weakening amendments by marglis of at least 2-1 and 3-1.

Since the House passage, we have been duplicating in the Senate the effort
we made in the House of Representatives. Thus far 63 Senators have cosponsored
the measure as passed by the House.

In sum, the record makes it exceedingly clear that the Leadership Conference
has never supported a simple extension of the Voting Rights Act. From the very
beginning, we advocated strongly the Section 2 Amendment. We have never wavered
from this position.

Frankly, Mr. Attorney General, we find it inconceivable, given the compre-
hensive record In the House of'Representatives, the ample coverage in the print
and electronic media, and the innumerable meetings with congressional and
Administration representatives, that anyone, at any time during the past year,
could not fully understand the unified position of the civil rights community
regarding. the extension legislation.

Sincerely,

Benjamin L. Hooks
Chairperson

Ralph G. Neas"
Executive Director

BLH/RGN/pw
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Senator HATCH. Before introducing our first witness, I would like
to submit a prepared statement submitted by Senator DeConcini.

[The statement follows:]
PmPARED STATEMENT or SMEATOR DNis DzCONCiNi

Thank you, Mr. Chairman. Today, the subject matter of this extensive series of
hearings shifts to a review of the "exceptional circumstances" which justify the
remedies, including preclearance, which the Voting Rights Act provides. There is
some consensus on the fact that preclearance continues to be necessary. I certainly
hope that today's witnesses will provide the subcommittee with some information
regarding the effectiveness of preclearance in the past, and an"y recommendations
for its administration in the future. There are considerable differences, however,
over what standards should be met in order to bail out from the preclearance provi-
sions.

My home state of Arizona- is greatly affected by this discussion, since each of Ari-
zona's fourteen counties has been under the preclearance requirements since 1975.
In my consultations with state and local officials in Arizona, I have consistently met
with the straightforward opinion that an area which has complied with the law in
good faith should be given the op ortunity to exempt itself from the remedial as-
pects of the law. We must carefully decide how best to determine when a jurisdic-
tion has, in fact, complied with the law; I certainly hope that today's witnesses will
be able to shed some light on the various alternative standards which might be ap-
plied to determine when a jurisdiction would be eligible to bail out.

I welcome our distinguished witnesses.

Senator HATCH. Our first witness today will be Mr. Robert Brin-
son, who is a practicing attorney from Rome, Ga. Mr. Brinson is
the attorney for the city of Rome, Ga., and represented the city in
the Supreme Court case of City of Rome v. United States.

We are happy to have you with us, Mr. Brinson. We look forward
to taking your testimony.

STATEMENT OF ROBERT M. BRINSON, ATTORNEY, ROME, GA.
Mr. BRINSON. Mr. Chairman, members of the subcommittee I ap

preciate the opportunity to appear before this distinguisheA sub
committee.

I am Bob Brinson. I am a practicing lawyer in Rome, Ga., and a
partner in the firm of Brinson, Askew and Berry. I represent the
city of Rome, which has a population of approximately 35,000
people.

Senator HATCH. Mr. Brinson, let me make one point before we
proceed. We are'limiting witnesses to 10 minutes so that we can
h ave some time for questions. We will have a 10-minute rule for
those who are questioning, too. When the yellow light goes on, you
have 1 minute left. When the red'light goes on, you should stop.

Mr. BRINSON. I understand. Thank you.
As attorney for the city, I have lived with the Voting Rights Act

for many years. I have practiced its preclearance procedure from A
to Z-from initial submissions of changes to the Attorney General
through practice in the U.S. District Court for the District of-Co-
lumbia and on to argument before the Supreme Court of the
United States. The case of City of Rome v. United States was decid-
ed on the same day as the City of Mobile case.

Because of the exemplary record of my city government in its re-
sponsiveness to its inhabitants of all races, I also attempted on its
behalf the bailout procedure, relief which was held to be unavail-
able'to Rome in spite of its innocence.

It has been suggested that these experiences might be of some
value to this body as it considers the extension and possible modifi-
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cation of the Voting Rights Act. I appear today as a private citizen
and a practitioner of local government law to testify in opposition
to some of the provisions of the Voting Rights Act.

No one denies the initial need for, and success of, the Voting
Rights Act of 1965. This is totally accepted in Rome, Ga., and
among officials throughout Georgia and other covered States. Al-
though it is distasteful to me for Georgia still to be considered a
"covered State" and for Rome, therefore, still to be considered a
"covered unit," I have determined that the less I engage in rhetoric
on that point, the more help I may be to this body. Te failure to
elaborate on my aversion, however, should not be taken as a lack
thereof.

My experience with the act is largely practical, and I do not pro-
fess to be a constitutional scholar. However, in my preparation for
argument of City of Rome, I studied the history of the act in some
depth. I must agree with both proponents and opponents that sec-
tion 5, the preclearance provision, is, indeed, an uncommon exer-
cise of congressional power. I would also observe with regret that
apparently the same coverage formula will obtain in any extension
of the act, and I believe that fails to recognize that if the South, or
the covered States, are still guilty of discrimination which justifies
the act, then so is the rest of the Nation.

I readily agree that the general protections in the act should be
extended because I believe that universal votmg on the par of all
citizens everywhere is certainly a desirable national goal and that
any violation of that principle should be against Federal law. The
abolition of the poll tax, the elimination of literacy tests, and other
discriminatory voting devices, the provisions for Federal examiners
and inspectors, should all be maintained and, indeed, strengthened,
if necessary. On the other hand, I would like to discuss the wisdom
of at least three proposals now before the Congress, not necessarily
in any order.

The first, of course, is section 5, the preclearance provision. You
are all familiar with the extraordinary nature of section 5. It has
been characterized by the Justice Department itself as severe and a
radical departure from traditional notions of constitutional federal-
ism.

Section 5, designed as a mechanism to provide covered jurisdic-
tions with a "rapid method" of preclearance, is not functioning in
this mamer. Although the statutory language of section 5 and the
regulations of the Attorney General require the Attorney General
to act on a submission within 60 days, 'catch 22's" abound and the
604ay timeframe is seldom adhered to.

Moreover, the administrative preclearance process is actually not
a process at all but rather an imposition of the will of the Attorney
General, or his staff, by administrative fiat. There is no provision
for a hearing and there are no written standards of review. There
is a confidential file unavailable to submitting jurisdictions. There
is no requirement of findings of fact. The Attorney General doesnot have to make of dilutive elements. Indeed, he does notnofaetomknding .- re" "at
even have to conclude that the submitted changes are discriminao-
ry. Notwithstanding the breadth of'the power of the Attorney Gen-
eral, neither his discretion nor the very constitutionality of his ac-
tions is subject to judicial review.
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These objections as to the basic unfairness and burden of the ad-
ministrative preclearance mechanism are countered with the argu-
ment that a jurisdiction can always go to the District Court for the
District of Columbia for relief by way of a de novo proceeding.

Aside from the fact that the de novo nature of the judicial pro-
ceeding is questionable, it is expensive; it is time-consuming; it can
cause long and bewildering disenfranchisement of majority and mi-
norities; it can freeze in office officials who are said to be unrespon-
sive; it can cause loss of interest and participation amongst those it
is supposed to protect.

Nevertheless, if Congress still finds existing extraordinary condi-
tions that justify this particular provision, then surely it can lend
an ear to the cries for modification of probably its most criticized
and most irritating aspect, and that is exclusive jurisdiction in
Washington.

From the outset, a principal objection consistently voiced has
been not only the necessity of submitting a State's legislation for
advance review, but also the States' and local governments' having
to send "their agents to the city of Washington to plead to Federal
officials -for their advance approval."

Congress' approval of a change in the jurisdictional requirements
for preclearance so as to allow local court action would go far to
alleviate some of the frustration of the covered jurisdictions, and,
indeed, perhaps even of the minorities sought to be protected.

The second matter which I would like to address is section 4,
bailout, which presently provides a mechanism for exemption from
the act's prohibitions. This bailout provision has been recognized as
an amelioration of the severity of the section 5 preclearance re-
quirement and, thus, a necessity to the constitutional underpin-
nings of the act.

If nondiscriminating jurisdictions like Rome must continue to be
subject to the preclearance requirement, then the bailout option,
with a realistic burden of proof, must be made available.

Failure now to provide for realistic bailout will mean that nu-
merous cities, towns, and local boards, which have for many years
performed commendably in providing access to their political proc-
esses to all citizens, will not have even the opportunity to cleanse
themselves of the stigma, frustration, and expense of section 5.

Likewise, for reasons stated later, these political units should not
be made to attempt to carry their burden only in Washington. To
legislate otherwise would be to "vitiate the incentive for any local
government in a State covered by the act to meet diligently the
act's requirements.

The third matter is jurisdiction, which applies to both sections 4
and 5. It is, of course, true that South Carolina v. Katzenbach ap-
proved of Congress power to limit litigation of both preclearance
actions and bailout actions to the U.S. District Court for the Dis-
trict of Columbia. From inception, these provisions caused great
frustration and, indeed, outrage because of the unfairness to liti-
gants other than the Federal Government. In 1965, such objections
were treated rather cavalierly.

In view of the evolution of the concepts of voting discrimination
and vote dilution and of the enforcement of the act, I submit that
it should be recognized that the traditional notions said to justify
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limitation of section 4 and section 5 actions to the district court in
Washington are no longer valid.

First of all, it surely cannot be said that the expertise in voting
discrimination cases is concentrated only in that court. Indeed,
many, if not most, of the cases most often cited originated in the
fifth circuit. Moreover, courts all over the Nation hear and decide

-racial-discrimination cases of all kinds.
Second, I would hope that the Congress and Federal officials

could give a vote of confidence-to the Federal judiciary and its abil-
ity to handle the issues.

Third, local Federal courts have the recognized benefit of their
own special vantage pointss" to give an "intensely local apprais-

al" of the circumstances, as aided by better notice to the public of
the ongoing proceedings, more input from affected parties, and
greater availability of evidence of history and impact.

Fourth, there is great practical significance. Because section 5"applies to all entities having power over any aspect of the elector-
al process within designated jurisdictions," and even to governmen-
tal units with no authority over any electoral process, there are
thousands of townships, school boards, and other small, local units
which must preclear. If they are to have a realistic option to pro-
ceed with judicial preclearance, then a local Federal court should
be available.

Section 2 and the question of quotas is the other matter which I
would like to address to this body. Under section 5 the burden of
proof for a covered jurisdiction has proven to be impossible. For in-
stance, Rome proved its innocence of potential discrimination but,
because no black had been elected there, it was irrebuttably pre-
sumed to be guilty.

Thus, the predicament in which governing bodies find themselves
is kafkaesque. The covered jurisdiction may disprove invidious pur-
pose, as Rome did, but such proof is to no avail because Congress
supposedly has said that where disproportionate impact exists pur-
pose cannot be disproved. So also a covered jurisdiction may meet
the so-called Zimmer standard and yet be deemed to have enacted
change with discriminatory effect. The burden of proof under sec-
tion 5 is thus in reality insurmountable, and Federal restructuring
of local government is inevitable.

The interpretation of the effect rule would certainly be a plied
to an amended section 2. Section 2 of the act should be extended as
presently written. If it is amended to substitute an effect or impact
tedt for the present intentional discrimination rule, it will, I
submit, revolutionalize the very basis of democratic government. It
will institutionalize the already distorted means of the concepts of
political participation, representation, voting strength, and candi-
date of one's choice. It will, in short, require a quota of racial politi-
cal success. From a practical standpoint, it will render the mecha-__Snisms of bailout, preclearance, and coverage formula meaningless_
and will spawn literally a flood of litigation.

To me, the real tragedy of this seeming march toward govern-
ment according to a numerical function is the loss of sight of what
true representative government is all about. Somehow the per-
ceived intrinsic value of electing proportionally outweighs the de-
sirable goals of government, which are service, protection, and re-
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sponsiveness regardless of race. A desirable objective would be to
guarantee representative government and not proportional govern-
ment. The desirable objection is, according to the Supreme Court,
also a constitutional objective. While equal access to governmental
services is guaranteed, the election of officials of a minority group
in proportion to its voting potential is not.

Steering the concept of political equality for racial and ethnic
groups on any other course is to presume that fair representation
can only be proportional representation and that candidate of one's
choice necessarily means candidate of one's race. The Supreme
Court has clearly discounted the notion that white officials repre-
sent their race and not the electorate as a whole and that they
cannot represent-black citizens.

While the proposed amendment to section 2 may be perceived as
an effort to achieve proportional representation aimed at aiding a
group's participation in the political processes, in reality it may
very well frustrate the group s potentially successful efforts at co-
alition building across racial lines. The requirement of a quota of
racial political success would tend strongly to stigmatize minorities,
departmentalize the electorate, reinforce any arguable block voting
syndrome, and prevent minority members from exercising influ-
ence on the political system beyond the bounds of their quota.

Members of the black community would not be able to determine
the outcome of many, if not most, contests as they do in many
cities, but instead would remain forever a minority in their repre-
sentative influence.

In many covered jurisdictions there would be "no device more de-
structive to the notion of equality than the numerus clausus-the
quota."

In conclusion, I respectfully submit that Congress should pre-
serve the provisions of the Voting Rights Act providing for examin-
ers, inspectors, and observers and the nationwide ban on literacy
tests; that section 2 of the Voting Rights Act should be extended
unaltered; that, if section 5 is to be retained at all, in a form not
modified according to the proposal of Representative Hyde, it
should be modified to allow the filing of declaratory judgment pre-
clearance actions in local Federal courts; that if section 5 is re-
tained, section 4 should be amended to provide for local court bail-
out by cities and counties which can meet a realistic bailout stand-
ard.

I have discussed other aspects of voting rights enforcement in the
appendices which I have attached to my written statement, Mr.
Chairman. I would ask that the statement be entered in the record.

Senator HATCH. Thank you, Mr. Brinson. Thank you for finishing
within the 10-minute time limit as well-in fact, right on the dot.

Speaking from the point of view of a city attorney, please tell us
exactly how a jurisdiction goes aboutseeking preclearance of a
voting law change.

Mr. BiuNsoN. Mr. Chairman, first of all, naturally jurisdictions
which are covered seek the route which the would consider to be
the least troublesome and, quite frankly, the least expensive, as
they necessarily would do. That is the administrative route, by
making submissions to the Attorney General.
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However, there is a definite feeling of frustration because you do
not really know where the Attorney General is coming from. You
do not know what he is hearing. You do not know what his evi-
dence is. You do not know what his position is or whether you have
opposition. As a practical matter, you do not really get a rapid
method of preclearance.

That leaves you with the route of going to the District Court of
the District of Columbia which has its concomitant expenses and,
likewise, a feeling of frustration.

Senator HATCH. Please expand upon your assertion on page 4 of
your written statemie-nt tha-t"de novo pr~Ceedings in the District of
Columbia District Court are questionable."

Mr. BRINSON. It seems to me, Mr. Chairman, first of all, when
you criticize the fact that there really is not due process in going to
the Attorney General by the administrative route-that is, there is
no hearing, there are no findings of fact, and you really do not
know what you are being accused of, if there is an objection-the
answer that is always given to that is: Well, you can always go to
the District Court of the District of Columbia. You do not have to
i tothe Attorney- General. That gives you the opportunity for a

However, there is a rule of law that has been applied by the dis-
trict court. That is, where an administrator contemporaneously
construes either his regulations or a statute, then the courts defer
to the administrator's own interpretation of his own rule. In fact, if
Congress acts on that subsequently-that is, on his construction-
then the courts are deemed bound by that construction.

My point is if the Attorney General already has ruled and object-
ed to your change, then the courts are going to have the tendency,
if not the requirement, to defer to what he already has found with
the lack of appropriate input.

Senator HATCH. Describe, if you will, the annexations that the
city of Rome carried on at the time.

Mr. BRmNSON. No. 1, at the time of our first submission there was
an annexation that actually was imposed on the city itself. It was
done by the general assembly of Georgia over the objections of the
city of Rome.

The purp se was to bring an unincorporated island in the middle
of a city into the city of Rome for the purpose of obtaining city
services. When that was submitted, the Attorney General wrote
back and said he needed all the various demographic information,
the electoral information, the electoral history--of the city, which
was provided, and also some 60 annexations which had taken place
since 1965. Many of these annexations were purely vacant land.-
There was industrial property where there was no electorate.

The Attorney General ultimately, before any court action, did
preclear 47 of those annexations when it was shown to him that
they were industrial, commercial, or vacant land. However, he con-
tinued his objection to 13 of them because it was said that they had
the potential of being white subdivisions and, therefore, would
dilute the minority vote.

Senator HATCH. In appendix F of your written statement you
have an article from the Wall Street Journal. I shall quote one sec-
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tion of the article dealing with the municipal problems of Gary,
Ind.

Nowhere are these problems more evident than in the steel city of Gary, where
Mayor Richard Hatcher has spent his 13 years in office trying to stem civic decay
caused by a faltering local economy. He admits that beyond some small achieve-
ments, his efforts haven't succeeded.

Mayor Hatcher puts most of the blame for that failure on the State government,
which he says has blocked Gary's attempts to expand its tax base and issue bonds to
help it woo new business and industry to replace its considerable losses over the
past two decades.

He said that the most serious blow the State delivered came in the early seventies
when it exempted an area around Gary from a law that prohibits incorporation of a
new city within three miles of an existing one. That exemption enabled an area of
white homes and businesses, which Gary had coveted for tax revenue, to incorporate
as Merrillville, thus escaping possible annexation by Gary.

If this had occurred in a jurisdiction covered by section 5, how
would it have been dealt with? If the proposed amendment to sec-
tion 2 becomes law, could the annexation have taken place despite
Gary's economic problems?

Mr. BRiNSON. First of all, you asked about section 5. Aside from
the problem of not permitting the annexation-that is, the State's
not permitting it by legislation-if Gary were in a covered jurisdic-
tion and it wanted to annex a white community for expansion of its
tax base, then it probably would not have been able to do so be-
cause that would have diluted the position of the minority in the
i;nator HATCH. At least that is what the House version of sec-

tion-5-says.....
Mr. BRINSON. That is right. If section 2 is applied, then I would

daresay that a section 2 suit would be filed if the annexation were
attempted.

Senator HATCH. That is present law as well, is it not?
Mr. BRNsoN. It is, but of course it requires intentional discrimi-

nation.
Senator HATCH. What lessons can be drawn from section 5 for

the new results test proposed for section 2?
Mr. BwiNsoN. We know, especially after the city of Rome case

has been decided, that the effects test is applied under section 5. It
has been my experience-and I think the City of Rome case -stands
for this proposition-that the section 5 effects test is enforced in a
way to require proportional representation. I can give you a per-
sonal experience.

When I began the submission process of the changes through the
Attorney General's office, on one of my 23 visits to Washington in
that effort, I had an interview with one of the gentlemen in the
Attorney General's office

Senator HATCH. Are you referring to the Civil Rights Division?
Mr. BRNSON. Yes, in the voting section.
He asked me, "How many councilmen do you have on your city

council?" I said, "Nine." He said, "What is the percentage of blacks
in the city of Rome?" I said, "20 to 22 percent." He said, "Fine.
Then what we need to do is devise a plan to assure that two blacks
will get on the city commission."

93-758 0 - 83 --- 70
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I find that is true in talking to city attorneys all over the State.
They encounter that attitude. From an administrative standpoint,
that is the way it is enforced.

If you will read the factual situation in the City of Rome case out
of the District of Columbia, you will see also that was the objective
there. There was a finding in the city of Rome of which I am quite
proud. I have quoted the various findings of the court in one of the
appendices to my statement.

It found, indeed,- No. 1, that blacks often hold the balance of
power in any election in Rome; No. 2, that they are extremely in-
fluential in the political community, and that the government
always has responded well to the interest of minorities in the com-
munity. This was a finding not by a local court, but by the court in
the District of Columbia.

Nevertheless, the key reason for finding that the changes in-
volved did have the effect was that no black had been elected in
the city of Rome. To me, that just means that the objective is pro-
portional representation, which I think is undesirable.

Senator HATCH. Could you elaborate upon your remarks that the
effects test is "Kafkaesque?"

Mr. BRINSON. Yes, my experience makes me feel that way, for
this reason: I think the theory you must look at is not so much who
is in government as what government does. I expect any repre-
sentative of mine, whatever his color may be, to represent me. I
think all citizens feel that way.

Therefore, you should look at what comes out of government.
What is government all about? Government serves the people. Gov-
ernment responds to the people. It is supposed to.

We proved that in the City of Rome case. The district court found
that in some 18 separate findings, which are attached to my paper,
there are a number of things that showed the responsiveness of the
government and the government service provided to the minorityelement of the community. Yet, we were deemed to have the effect
or potential effect of discrimination, simply because no minority
member had been elected.

To me, first of all, we showed also that none of the changes that
were made were purposeful or intentional discrimination. That also
was found by the court. Then we showed the effect of the legisla-
tion has been to provide these services and to provide this re-
sponse. Nevertheless, we were still deemed to have had a discrimi-
natory effect. To me, that is Kafkaesque.

Senator HATCH. You seem to indicate in your remarks that you
believe the effects test, which is called the results test in section 2,
may actually stigmatize minorities. Could you expand on that?

Mr. BRINSON. Yes.
Senator HATCH. What do you mean by that?
Mr. BRINSON. One of the reasons that some of our electoral

changes were objected to was because it was determined they
would prevent the single-shot vote technique by the minority in
our jurisdiction. If you will expand what single-shot voting means,
I suggest to you that it may have a very definite retrogressive
effect on the effectiveness of a minority member who may be elect-
ed to a multimember board for this reason.
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If you assume racial bloc voting, which I do not think is as wide-
spread as one would believe, but assume there is a condition of
severe, polarized racial bloc vote. Assume that a minority member
seeks, campaigns, and urges that the blacks single-shot vote and
vote him into office. Assume that is done and he is elected, and he
is one of a five-member board, let's say.

Under the theory we are accused of-that is, there is racial bloc
voting-if that obtains, then what would be the motivation of any
of the other four white members of the governing body to cam-
paign to the minority or to respond to the minority? They would
say, "You are not going to vote for me anyway. You are going to
single-shot vote. You did single-shot vote. Why should I respond?
Why should I campaign to you, because you are not going to vote
for me?" I say that is a counterproductive measure.

The minority member who has achieved the board, who has been
elected and risen to the board, sits there as a minority preserved,
and that is that. That is empirically shown in the article from the
Wall Street Journal which I have attached to my paper. There is a
definite feeling of frustration of minority members who have been
elected. They say, "I can't get anything done." I say that is the
logical result of enforcing such techniques as single-shot vote.

Senator HATCH. Do you think the results test might further en-
courage racial political ghettoization in this country?

Mr. BRINSON. Absolutely. I think it is at war with the old meld-
ing pot theory.

Senator HA H. If my contention is correct, that this will lead to
proportional representation, then it means that you are goin to

ave all-black districts and all-white districts; and, instead of
having influence across the whole spectrum in these at-large voting
districts, you are going to have segregated minority representatives
on the city or county commi ions or councils.

Mr. BINSON. I absolutely agree with you.
Senator HATCH. Do you have any doubt that that would be thecase?
Mr. BRISON. I beg your pardon?
Senator HATcH. Do you nave any doubt that that would be the

case?
Mr. BINSON. I really do not. I think that is the natural fallout of

the way both section 5 is being enforced and section 2 would be en-
forced.

Senator HATCH. We have had a lot of witnesses on the other side
of this issue come in and say that they can see no way that this
will lead to proportional representation. I believe it can lead to
nothing but proportional representation. Do you see any way that,
if section 2 passes in its present form, it will not lead to propor-
tional representation?

Mr. BamsoN. No, I don't. I think that is the objective; that is the
only way to meet the effects standard as it has been interpreted by
the Attorney General.

Senator H-ATCH. Let's be honest about this. One of the arguments
that is made by the proponents of section 2 in the House bill is
that they cannot prove their case easily enough against disrimina-
tors because of the requisite intent standard. They argue that they
would have to go back into the minds of the State legislators who
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set up the at-large district to begin with to determine whether or
not there was a discriminatory intent.

Mr. BRINSON. I disagree with that. I am a trial lawyer. There are
comparable principles in other areas of the law now. For instance,
in the law there is a rule on negligent entrustment of an auto-
mobile in Georgia. The requirement is that you show actual knowl-
edge of the incompetence of the driver to whom you entrust your
automobile in order to be negligent. Everybody says, "Well, you
can't show actual knowledge. The man will deny it." However, you
can show actual knowledge by circumstantial evidence. Certainly it
can be done. Sometimes it is a larger burden of proof, but it is not
an impossible burden of proof.

Senator HATCH. You say it is a different burden of proof but not
impossible. Is it too difficult, in your opinion?

Mr. BINSON. No, it is not. In fact, in my opinion the City of
Mobile case is misconstrued. I think the law is that, while the
Zimmer factors do not in and of themselves show discrimination,
they are evidence from which the inference can be made that there
is purposeful discrimination. The one requirement is that the fact-
finder or the judge takes it one step further and says, "I have
looked at all these things and, from that, I infer that there was in-
tentional discrimination." I think that is what Mobile says.

Senator HATCH. If you take the section 2 language as it presently
is written in the House bill, would you agree with me that it would
seem impossible to defend yourself, even though there may never
have existed any intent nor any proof of discrimination in any way,
shape, or form, circumstantially or otherwise? It may be difficult to
defend yourself against the accusations?

Mr. BMNSON. It was impossible for Rome to defend itself. I think
the same thing would apply if the effects standard is amended in
section 2. It was impossible for Rome to win its case because no
black ever had been elected.

Senator HATCH. You are not arguing that we should have an
intent test which requires just direct evidence?

Mr. BRINSON. Absolutely not.
Senator HATCH. You are saying circumstantial evidence, as well

as direct evidence, including the use of disparate impact evidence, is
present law?

Mr. BRNSON. Including inferences that may be drawn from that.
Senator HATCH. Certainly, if there was an inference of discrimi-

nation it would be presented to the jury.
Mr. BRINSON. That is right.
Senator HATCH. Under the section 2 provision as presently writ-

ten in the House bill, however, where there is any so-called "objec-
tive factor of discrimination" plus lack of proportional representa-
tion, the issue is cut and dried, isn't it?

Mr. BINSON. It is cut and dried. It is Kafkaesque.
Senator HATCH. In fact, it is true that you do not even need in-

ferences of discrimination is it not?
Mr. BlINSoN. No, not if there is an effects case.
Senator HATCH. In other words, the city, the county, the munici-

pality, or the State may as well accept its fate, because there is no
effective way to defend yourself under this test?
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Mr. BRINSON. That is exactly right. If there is any inclination
toward finding that there is racial block vote and no black has ever
been elected, then you have lost your case. That appears to be re-
gardless of whether or not any black has ever run in an election:

I might add, if I may, Mr. Chairman, that I have looked at all
the tables and all the studies. I think there is a sorely lacking piece
of information before this committee; that is, some statistical evi-
dence as to how many elections there have been in which members
of a minority race ran and were defeated. I do not think there is
any empirical compilation along those lines. It would be revealing
to the committee. It is an important piece of information that is
needed by the committee.

Senator HATCH. Let me ask a question from Senator Grassley.
He asks, "What will be the impact of the results amendment to
section 2 on a city or county already subject to preclearance under
section 5?"

Mr. BRINSON. That is a good question because, if section 2 is
amended, I think it is absolutely going to absorb and overwhelm
section 4 and section 5 matters, anyway, for this reason:

Let's assume that the city of Rome passes some electoral change,
applies to the Attorney General, and gets preclearance. If there is
opposition to it, if you get preclearance and come back and try to
institute it, you are going to get a section 2 suit immediately. You
will never know what is stable government. Section 2 can be fled
at any time on existing or changed electoral procedures.

Senator HATCH. Thank you, Mr. Brinson. Your testimony cer-
tainly has been interesting. We appreciate the backup materials
you are giving to the committee as well. We will incorporate your
full statement and all attachments into the record at this point.

Mr. BRINSON. Thank you, Senator.
[The prepared statement of Mr. Brinson follows:]
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PREPARED STATEMENT OF RBERT M. BRINSON

Mr. Chairman, I appreciate the opportunity to appear before

this distinguished subcommittee.

I am Bob Brinson. I am a practicing lawyer in Rome,

Georgia, and.a partner of the firm of Brinson, Askew &

Berry. I represent the City of Rome which has a population

of approximately 35,000 people. As attorney for the city, I

have lived with the Voting Rights Act for many years. I

have practiced'its preclearance procedure from A to Z - from

initial submissions of changes to the Attorney General

through practice in the United States District Court for the

District of Columbia and on to argument before the Supreme

Court of the United States. The case of City of Rome v.

United States, 446 U. S. 156 (1980), was decided on the same

day as the7City of mobile case. Because of the exemplary

record of my city government in its responsiveness to its

inhabitants of all races I also attempted on its behalf

the "bailout" procedure, relief held to be unavailable to

Rome in spite of its innocence.

It has been suggested that these experiences might be

of some value to this body as it considers the extension and

possible modification of the Voting Rights Act. I appear

today as a private citizen and a practitioner of local

government law to testify in opposition to some of the

provisions of the Voting Rights Act.

No one denies the initial need for, and success of, the

Voting Rights Act of 1965. This is totally accepted in

Rome, Georgia, and among officials throughout Georgia and

other covered states. Although it is distasteful to me for

Georgia still to be considered a.-covpred state' and for

Rome, therefore, still to b covered unit", I have determined

that the less I engage in rhetoric on that point, the more

help I may be t6 this body. The failure to elaborate on my

aversion, however, should not be taken as alack thereof.2
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My experience with the Act is largely practical, and I

do not profess to be a constitutional scholar. However, in

my preparation for argument of City of R I studied the

history of the Act in some depth. I must agree with both

proponents and opponents that Section 5, the preclearance

provision, is, indeed, an uncommon exercise of congressional

power. I.would also observe with regret that apparently the

same coverage formula will obtain in any extension of the

Act, and I believe that that fails to recognize that if the

South, or the covered states, are still guilty of discrimination

which justifies the Act' then so is the rest of the Nation.

I readily agree that the general protections in the Act

should be extended because I believe that universal voting

on the part of all citizens everywhere is. certainly a desirable

national goal and that any violation of that principle

should be against federal law. The abolition of the poll

tax, the elimination of literacy tests and other discriminatory

voting devices, the provisions for federal examiners and

inspectors,@tc.-)should all be maintained and, indeed,

strengthened, if necessary. On the other hand, I would like

to discuss the wisdom of at least three proposals now before

the Congress... not necessarily in any order.

SECTION 5

(PRECLEARANCE)

You are all familiar with the extraordinary nature of

Section 5. It has been characterized by the Justice Department

itself as severe and a radical departure from %raditional

notions of constitutional federalism. Congress is said to

have adopted measures designed to mitigate what it recognized

long ago to be the potentially harsh operation of Section 5,

to-wit: bailout and the administrative preclearance mechanism.

City of Rome, Georgia v. United States, 472 F. Supp. 221,

242, aff'd 446 U. S. 156. Because Congress recognized the

onerousness involved in the declaratory judgment procedure,
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it provided what was to be a *rapid method' for covered

jurisdictions to obtain preclearance of electoral changes.

Allen v. State Board of Electionp, 393, US. 544, 549. Yet,

with the expanded interpretation which the phrase "voting

qualification or prerequisite to voting, or standard, practice,

or procedure with respect to voting," has received, the

volume of submissions required from states., counties, cities,

towns, and even organizations such as school boards which

have no responsibility whatever for voting has reached

significant proportions.

Section 5, designed as-a mechanism to provide covered

jurisdictions with a *rapid method" of preclearance, is not

functioning in this matter. Although the statutory language

of Section 5 and the regulations of the Attorney General

require the Attorney General to act on a submission within

sixty days, "catch 22's' abound and the sixty-day time frame is

seldom adhered to.
3

Moreover, the administrative preclearance process is

actually-not a'process at all but rather an imposition of

the will of the Attorney General, or his staff, by administrative

fiat. There is no provision for a hearing and there are no

written standards of review; there is a confidential file

unavailable to submitting jurisdictions, there is no requirement

of findings of fact. The Attorney General does not have to

make findings of dilutive elements. Indeed, he does not

even have to conclude that the submitted changes are discriminatory.

Geo gi S-544. Notwithstanding

the breadth of the power of the Attorney General, neither

his discretion nor the very constitutionality of his actions

is subject to judicial review. e I vI. C-t ..tt..432

These objections as to the basic unfairness and burden

of the administrative preclearance mechanism are countered

with the argument that a jurisdiction can always go to the

District Court for the District of Columbia for relief by
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wpy of a do novo proceeding. e of - v. United States,

4 5 0:F &--Supp.371- D0-V 8).

Aside from the fact that the Ode novo nature of the

judicial proceeding is questionable it is expensive;5

it is time-consuming; it can cause long and bewildering

disenfranchisement of majority and minorities; it can freeze

in office officials who are said to be unresponsive it can

cause loss of interest anl'participation amongst those it is

supposed to protect.
6

Nevertheless, if Congress still finds existing extraordinary

conditions that justify this particular provision, then

surely it can lend an ear to the cries for modification of of ?

probably its most critized and most irritating aspect -6Aq J /

exclusive jurisdiction in Washington. From the outset, a

principal-objection consistently voiced has been not only

the-*ecesdity of submitting a state's legislation for advance

review, but also the states' and local governments' having

to send "their agents to the City of Washington to plead to

federal officials for their advance approval. South-Carolina

V. Kktzenbach 383 U 3 , ack, J., di tIna.

Congress' approval of a change in the jurisdictional

requirements for preclearance so as to allow local court

action would go far to alleviate some of the frustration of

the covered jurisdictions, and, indeed, perhaps even of the

minorities sought to be protected.
7

Section 4 of the Act presently provides a mechanism

for exemption from the Act's prohibitions. This bailout

provision has been recognized as an amelioration of the

severity of the Section 5 preclearance requirement, W49M-

v. Bel. 404, 'and, thus, a necessity to the constitutional

underpinnings of the Act. See South Carolina v. Katzenbach,

383 U. S. 301, 331 '966). Curiously, the district court in

City of Rome readily inted out this mitigation of what

Congress *recognized to\be the potentially harsh operation



1106

of Section 5 472 F. Supp. at 242, and then held that Rome,

although it had satisfied both the letter and the spirit of

Section 4, could not bailout. The court conceded the Wabstract

force" of Rome's argument that a city could exempt itself,.

but it refused to use "logic as a means of subverting congressional

intent." Id. at 231. The Court held that Congress did not

intend to allow a political unit which had not been separately

designated to exempt itself from coverage, even if entirely

innocent. I submit that the intent of Congresb should now

be clarified or restated.

The Report of the House Judiciary Ccuuittee on the

Voting Rights Act of 1965 noted that bailout was designed to

provide relief to covered political subdivisions where there

has been "no racial discrimination violating the Fifteenth

Amendment." The Conmittee noted further that his "provides

assurances that no... subdivision will be treate unfairly

and that the suppress on of tests and devices will be applied

only to areas where i is necessary to enforce the rights

guaranteed under the ifteenth Amendment.w H. R. Rep. No.

439, 89th Cong. 1st Se s. 14-15 (June 1, 1965).

If nondiscriminati g jurisdictions like Rome must

continue to be subject t the preclearance requirement, then

the bailout option, with realistic burden of proof, must

be made available. That rden, originally, was to be

Quite bearable":

"An area need do no mo than submit affidavits from

voting officials, asser ng that they have not been

guilty of racial discrimi ation through the use of

tests and devices during t e past five years, and then

to refute Uhatever evidence to the contrary may be

addpced by the Federal Gover nt." South Carolina v.

Katzenbach at 332.

Failure n~w to provide for realistic bailout will mean

that numerous cities, towns and local boards, which have for
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many years performed commendably in providing access to

their political processes to all citizens, will not have

even the opportunity to cleanse themselves of the sigma,

frustration and expense of Section 5. Likewise, for reasons

stated later, these political units should not be made to

attempt to carry their burden'only in Washington. To legislate

otherwise would be to "vitiate the incentive for any local

government in a state covered by the Act to meet diligently

the Act's requirements." City of Rome v. United States, 446

U. S. at 206. (Powell, J., dissenting).

SECTIONS 4 and 5

(JURISDICTION)

It is,- of course, true that South Carolina v. Katzenbach

approved of Congress' power to limit litigation of both

preclearance actions and bailout actions to the United

States District Court for the District of Columbia. From

inception these provisions caused great frustration and,

indeed, outrage because of the unfairness to litigants other

than the federal government. In 1965, such objections were

treated rather cavalierly. As one Menator remarkably argued:

"We are not d aling with litigants who night find

travel difficult or legal proceedings jr appearances

expensive. We are dealing with politi cal. subdivisions

and Statei, which have county attorney or State attorneys

general who come to Washington, D. C1, fr many things,

and they would not be required to come to0rashington

merely to participate in litigation that might arise

under the bill." 111 Cong. Rec. 10163 (1965).

In view of the evolution of the concepts of voting

discrimination and vote dilution and of the enforcement of

the Act, I submit that it should be recognized that the

traditional notions said to Justify limitation of Section 4

and Section 5 actions to the District Court in Washington

are no longer valid. First of all, it surely cannot be said
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that the expertise in voting discrimination cases is concentrated

only in that court. Indeed, many, if not most, of the

cases most often cited originated in the Fifth Circuit.

Moreover, courts all over the nation hear and decide racial

discrimination cases of all kinds.

Second, I would hope that the! Congress and federal

officials could give a vote of confidence to the federal

judiciary and its ability to handle the issues.

Third, local federal courts have-the recognized benefit

of their "own special-vantage pointss" to give an "intensely

local appraisal! of the circumstances, as aided by better

notice to the public of the ongoing proceedings, more input

from affected parts, and greater-availability of evidence

of history and impact.

Fourth, there is great practical significance. Because

Section 5 "applies to all entities having power over any

aspect of the electoral process within designated jurisdictione,
Un td-St'tes-vs-oareO C 61r -U..

and even to governmental units with no authority over any

electoral process, Dougherty County Board of Education v.

White, 439 U. S. 32 (1978), there are thousands of townships,

school boards and other small, local units which must precICi.r.

If they are to have a realistic option to proceed with

judicial preclearance, then a local federal court should bo

available.

SECTION 2
AND

QUOTAS
Section 2 of the Act should be extended as presently

written. If it is amended to substitute an "effect" or

"impact" test for the present intentional discrimination

rule, it will, I submit, revolutionize the very basis of

democratic government. It will institutionalize the already

distorted meanings of the concepts "political participation",

"representation", "voting strength" and "candidate of one's
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choice'. it wi)l, in short, require a quot of racial

political success. From a practical standpoint# it will

render the mechanisms of bailout, preclearance and coverage

formulae meaningless, and will spawn, literally, a flood of

litigation.

To me, the ro&l tragedy of this seeming march toward

government'-according to a nurical function is loss of

eight of what true representative government is all about.

Somehow, the perceived intrinsic value of electing proportionally

outWeighs the desirable goals of government, to-wits service,

protection and responsiveness, regardless of race.

Early voting cases seemed to focus more clearly. .The

right to exercise the franchise in a free and unimpaired

manner is preservative of otherwise basic civil and political

rights.' Reynolds v. Sims, 377 U. S. 533t 561-2 (1964).

See also Yick W. v. Hopkinse 118 U. S. 356 (1886). (Emphasis

added).

Early cases held that the equal protection clause

encompasses equal access to governmental services. Turner

v. City of Memhis, 369 U. S. 350 (1962); Brown v. ad. of

Educ.,_ 347 U. 5. 483 (1954). Then in 1966, in Katzenbach

v. Morgan, 384 U. S. 641 (1966), a nexus between the importance

of voting and governmental response was established. The

first rationale for the decision was that Congress found

that the state of New York had intentionally discriminated

against Spanish-speaking citizens in the furnishing of

governmental services, and that the prohibition of a discriminatory

literacy test was an appropriate remedy for that constitutional

violation, Id.-t 652-53. The Court, therefore, held that

the prohibition of the literacy test was appropriate legislation

to enforce the right to governmental services.

more recently, in the oft-cited case of Simmer v.

McKeithen, 485 F. 2nd 1297 (1973), one of the indicia which

may afford-some evidence of a discriminatory purpose is the
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Ounresponuiveness of legislators to [a minority's] particularized

interests.0 Id. at 1305.

The desirable objective, then, would be to guarantee

representative government, not proportional government.

This desirable objective is, according to the Supreme Court,

also a constitutona--6t--aivw,--fo--r--wh-wqual access to

governmental services is guaranteed, Brown v. Bd. of Educ.,

supra, the election of officials of a minority group Oin

proportion to its voting potential" is not.. Mobile v.

Bolden, 446 U. S. 55; Beer v. United States, 425 U. S. 130;

White v. Register, 412 U. S. 755; Whitcomb v. Chavis, 403 U.

S. 124.

Steering the concept of political equality for racial

and ethnic groups on any other course is to presume that

"fair representation " can onhl be proportional representation

and that "candidate of one's choice" necessarily means

"candidate of one's race*. The Supreme Court has clearly

discounted the notion that white officials represent their

race and not the electorate as a whole and that they cannot

represent bla6k citizens. Dal as County v. Reese, 421 U. S.

477; Dusch v. Davis, 387 U. S. 112; Accord, Vollin v. Kimbel,

519 F. 2nd 790, 791 (4th Cir.) cert.denied, 423 U. S. 936

(1976).

If Section 2. is amended (o if Section 5 is permitted

to be enforced by a result standa d), then the concept of

political equality for racial and thnic groups will have

been radically redefined. The Act ill have evolved into a

federal guaranty of a right to maxim political effectiveness,

or, indeed, a quota of political succ so. The "effect"

proscribed by the Act will be deemed t be thi disproportionate

result of political processes, rather t n disproportionate

access to those processes. But, racial uotas are less

justif able in the political context than in any other

aspect of society. It has been observed tlat none of the
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reasons customarily given for the use of ra tal and ethnic

quotas in education apply to the realm of voting:

Can quotas be justified as part of an effort to create

articially that mix which would have evolved naturally

under more auspicious circumstances? In the schools,

perhaps, but not in government. Political offices are

not equivalent to seats in a classroom. Groups in our

society have never been politically represented in

proportion to their size. The Irish have been Ooverrepresentede

Jews were long 'underderrepresented.0 Culture and

experience - not simply discrimination - have accounted

for such-differences. Nor does proportional racial

representation in voting have anything in common with

admissions to desirable education programs. There is

no barrier set to voting, as there is by selective

admissions.. And one vote has the same value as any

other. Thernstrom, The odd evolution of the Voting

Rights Act& The Public Interest 49, 61-62 (Spring

1979).

And what of the cost? Ms. Thernstrom continues

Neither the D. C. Court nor the Justice Department, in

other words, can be certain that one electoral arrange-

ment is superior to the other. And the cost of-judicial

and executive interference into local electoral arrangements

is considerable. When the Federal government intervenes

in local electoral arrangements - when it attempts not

simply to augment political opportunities but also to

shape electoral results - it deprives the citizens of

their right to achieve through conflict and concIliation

those electoral arrangements most suited to their

needs. Thernstrom, supra at 64-65.

The practical problems of determining groups to protect

have long been recognized. See Whitcomb v. Chavio sura. at

156-7. Nowhere, however, have they been more forcefully

illustrated than in Mr. Justice Stewart's litany in Mobile:
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OIt is difficult to perceive how the implications of

the dissenting opinion's theory of group representation

could rationally be cabinet. Indeed, certain preliminary

practical questions immediately come to mind: Can only

members of a minority of the voting population in a

particular municipality be members of a 'political

group'? How large must a 'group' be to be a 'political

group'? Can Any 'group' call itself a 'political group'?

If n&t, who is to say which 'groups' are 'political

groups'? Can a qualified voter belong to more than one

'political group'? Can there be more than one 'political

group'-among white voters (e. g., Irish-American, Italian-

American, Polish-American, Jews, Catholics, Protestants)?

Can there be more than one 'political group' among

nonwhite voters? Do the answers to any of these questions

depend upon the particular demographic composition of a

given city? Upon the total size of its voting population?

Upon the total size of its governing body? Upon its

form of government? Upon itshistory? Its geographic

location? The fact that even these preliminary questions

may be largely unanswerable suggests some of the conceptual

and practical fallacies in the constitutional theory

espoused by the dissenting opinion, putting to one side

the total absence of support for that theory in the

Constitution itself." (446 U. S. at 78, n. 26).

In the same case, Mr. Justice Stevens, in his concurring

opinion, illustrates why group-thinking is improper:

In the long run, there is no more certainty that in-

dividual members of racial groups will vote alike than

that members of other identifiable groups will do so.

And surely there is no national interest in creating an

incentive to define political groups by racial charac-

teristics. Id. at 88.
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One thing is dlear:

Political theorists can readily differ on the ad-

vantages inherent in different governmental structures.

As Mr. Justice Harlan noted in his dissent in

Fairley v. Patterson,_ decided together with Allen

v. State Board of Electionsl 393 U. S. 544 (1969):

011t is not clear to me how a court would go

about deciding whether an at-large system is to be

preferred over a district system. Under one system,

Negroes have some influence .in the election of all

officers under the other, minority groups have more

influence in the selection of fewer officers." Id. at

586 (emphasis deleted).

City of Rome v. United States, 446 U. S. at 219 (Rehnquist,

Stewart, J. J. . dissenting). And as Ms. Thernstrom observes,

"Neither the D. C. Court nor the Justice Department...can be

certain that one electoral arrangement is superior to the

other." Thernstrom at 64. Compare the foregoing with the

argument of Mr. Justice Marshall advocating the use of

single-shot voting.9 City of Rome v. United States, 446 U.

S. at 186; Mobile v. Bolden, 446 U. S. at 105.

Perhaps herein lies the true, regrettable cost. While

most of what you read about effective governing is theoretical

and argumentative, indeed, there may be some empirical

evidence of a predictable, but unwanted, lack of effectiveness

of some zpinority officials.,ecause of result oriented enforcement.

They may be successful at the polls but not in officialdom.

An October, 1980 Wall Street Journal article10 records some

of the frustrations felt by black officials nationwide:

[Iln most state legislatures blacks make up too small a

faction to be counted as a bloc. And ift these cost-

conscious times, they increasingly are seeing their

.normal ideological allies flee when they seek legisla-

tion to help their constituents.

93-758 0 - 83 -- 71
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The article also suggests, empirically, that representation

according to racial proportion is not the answers

[Siome people ask whether; aside from symbolism and

some patronage jobs, it really matters if black voters

choose a black candidate over a like-minded white.

George Sternlleb, professor of political science at

Rutgers University, thinks not. He has studied the

policies and effectiveness of black and whita municipal

executives in a number of cities with large black

populations, and concludes: "The fact is that race

hasn't made any difference."

It would appear that, at least sometimes, the requirement

of proportional numbers of representatives is counterproductive

and, indeed, paradoxically causes a *retrogression in the

position of racial minorities with respect to their effective

exercise of the electoral franchise." Beer v. United States,

425 U. S. 130, 4l.

Where blacks often hold the balance of power in elections,

am they do in Rome, it would appear that black voters then

have more than "political power". They would appear to have

*voting power," which has been 'defined as the ability to

cast votes that change election outcomes." L. Tribe, a

Treatise on American Constitutional Law 750 11978). In any

events

A minority, even in a fair apportionment scheme, would

probably lack the power to insure that the policies it

favors are adopted by the legislature. It is, after

all, a minority. But it would have a voice in the

formulation of policy, and this voice has value independent

of its ability to cast a deciding ballot, first because

minority spokesmen might persuade the majority on any

given occasion and second, because such spokesmen might

alter the long-run character'oQf political thought by

the participation in legislative deliberations. Moreover,
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the situation is vastly oversimplified by assuming that

there are'cognizable, mutually exclusive, and exhaustive

"minorities" and "majorities." Id. n. 2 (emphasis

original). See also Lubin v. Panish, 415 U. S. 709,

716 (1974).

While the proposed amendment to Section 2 may be perceived as an

"effort to achieve proportional representation.., aimed at

aiding a group's participation in the political processes,

United Jewish Organizations v. Carey, 430 U. S. 144, 172

(1977) (Brennan, J., concurring), in reality it may very

well frustrate the group's 'potentially successful efforts

at coalition building across racial lines.* Id. at 172-73.

The requirement of a quota of racial political success

would tend strongly to stigmatize minorities, to compartmentalize

the electorate, to reinforce any arguable bloc voting syndromee,
1

and to prevent minority members from exercising influence on

the political system beyond the bounds of their quota.

Members of the black community would not be able to determine

the outcome of many if not most contests, as they do in many

cities, but# instead, would remain forever a minority in

their representative influence. In many covered jurisdiciJons,

there would be "no device more destructive t the notion of

equality than the nunerus clausus - the quota.* United

Steelworkers v. Weber, 443 U. S. 193, 254 (Burger, C. J.,

and Rehnquist, J., dissenting).

CONCLUSION

I respectfully submit that Congress should preserve the

provisions of the Voting Rights Act providing for examiners

and inspectors and the nationwide ban on literacy tests;

that Section 2 of the Voting Rights Act should be extended

unaltered; that, if Section 5 is to be retained at all (in a

form not modified according to the proposal of Representative

Hyde), it should be modified to allow the filing of declaratory
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judgment preclearance actions in local federal courts that

if Section 5 is stained, Section 4 should be amended to

provide for local court bailout by cities and counties which

can meet a realistic bailout standard.

?hank you..

1. See Appendix A

2. See Appendix B

3. See Appendix C

4. It is questionable because of the practice of the courts
to defer to the interpretations of the Attorney General. See

v. DuBos2, 50 U. S' L. W. 3543, 3544 (U. S. januaW12
l982)TF1e&--sv katthews 400 U. S. 379# 290-391 (1971). Accords
Clayof PetersburgTV1ira v. United States 354 F. Supp, 1021
N172)7. Indeed in some caesa7the courts are bound to defer.
United States v. Board of Commissionerso 435 VU1T710, 131-135.

5. In spite of the Senators remark, see p. Sp infra, local
government attorneys do not make frequen--tripa t--shington.
Moreover, a declaratory judgment suit in Washington requires
the hiring or association of a Washington attorney. Rules
of the United States District Court for the District 5--lumbia
~_--4 aso Appendix D.

6. See Appendix D

7. See pp. 8-9, infra.

S. White v. Regqester 412 U. S. 755, 770-1 (1973)r Mobile v.
Bolden7-1T6U. a. 55t 102-3 (1980) (White, J., dissentng)S .

9. See Appendilj. E
10. See Appendix F .

11. Another serious objection which covered jurisdictions
frequently, and justifiably (se Charlton Couny Board of
Education v. United States 59 F. 8up. $Mr#, artTia t is
the AtE ney General' •iiedthe courts ready acceptance, or,
indeed, presumption *that Americans vote in firm blocs
(which notion) has been repudiated in the election of minority
members as mayors ahd legislators in numerous American cities
and districts.overwhelingly white." United Jewish Organisations
v. Careyk 430 U. 8. 144, 187 (1977) (b-urgr, C. JodissentingY.
9-4 also Conner v. FinchL 431 U. S. 407, 427 n.2 (1977)
Turg-e-r C. 3. a a iciman, J. concurring in part ana con-
curring in the judgment). See Appendix G.

APPENDIX A

In the United States District Court for the District of

Columbia, Rome proved, and the court found, that Rome'e

electoral changes were enacted without a racially discriminatofy
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purpose; the United States had admitted the absence of any

racially discriminatory purpose for the city's annexations.

Supporting these two central determinations by the court

were eighteen subsidiary findings of fact describing the

City's history. and behavior: (1) "no literacy test or

other device has been employed in Rome as a prerequisite to

voter registration during the past seventeen years:' (2)Othe

City has not employed other barriers to registration with

respect to time and place, registration personnel, purging,

or reregistrationi'.(3) *there have been no other direct

barriers to black voting in Rome;* (4) "[indeed whites,

including City officials, have encouraged blacks to run for

elective posts in Rome;' (5) "white elected officials of

Rome, together with the white appointed City Manager, are

responsive to the needs and interests of the Olack comiulnityi"

(6) 8[ihe City has not discriminated against blacks 4n the

provision of services '(7) "the City) has made.an.effor.

to upgrade some black neighborhoods' (8) *the City transit

department, with a predominantly black ridershipis operated

through a continuing City subsidy;" (9) "the racial com-

position of the City workforce approximates that of the

populations with a number of blacks employed in skilled or

supervisory positions" (10) "[ijn Rome politics, the black

community, if it-chooses to vote as a group, can probably

determine the outcome of many, if not most contests;' (11)

"blacks often hold the balance of power in Rome elections;"-,

(12) 6ithus many white candidates vigorously pursue the

support of black voters:' (13) "(blacks) are situated to assert

considerable influence over many elected officials, not simply

those representing an exclusive black constituency;" (14) '[allso

probative of the lack of discrimination in registration is

the fact that black registration remained at a relatively

high level throughout the period 1963-7410 (15) '[b]lacks

have not been denied access to the ballot through the location
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of polling placep., the actions of election officials, the treatment

of illiterate voters or similar meansyn (16) *a black...was appointed

to the Board of Education when a vacancy occurred in that body a

(17) severalrl present CoumNissioners testified that they spent

proportionately more time campaigning in' the black co.uanity;

and (16) '(nior is there any evidence of obstacles to black

candidacy with respect to slating of candidates, filing fees,

obstacles to qualifying, access (of] voters [to] polling places,

or the like.".

Rome proved its innocence of discrimination, but because

no black had been elected there, it was itrebutabiy presumed to

be guilty. Thus the predicament in which governing bodies

find themselves is kafkaesque: k covered jurisdiction may

disprove invidious purpose, as Rome did, but such proof is

to no avail because Congress has supposedly said that where

disproportionate impact exists purpose cannot be disproved '

so also, a covered jurisdiction may meet the Simmer standards

and yet be deemed to have enacted changes with discriminatory

effect. The burden of proof under Section 5 is thus, in

reality, insurmountable, and federal restructuring of local

government is'inevitable.

APPENDIX B

The method of enforcement of Section 5 - and, Section

2, if amended - frequently, if not most often, results in a

restructuring of governmental'entities and the mandate of a

particular method of local election, often in the absence of

any finding of unconstitutionality with respect to the

system that the entities wish to utilize. The entity is-

thus penalized for having a different, but not unconstitutional,

view than that of the Attorney General.

In the hearings on the earlier extensions of the Act,

there were expressions of many feelings of ignominy, be-

wilderment and frustration shared by all the covered jurisdictions

in their wrestling, not with the Voting Rights Act and its
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accomplishments, t with Section 5 thereof. Those feelings

include: lack of incentive in the stateseOto get out from

under the ipdignityl (Hearings on the extension of the

Voting Rights Act before the Sub-committee on Civil and

-Constitutional Rights of the Committee on the Judiciary of

the House of Representatives# 94th Cong.9 lst Seas., Sec. 1,
0*0

ptl at page 304;, embarrassment because a state constitutional

amendment had to be subjected to federal scrutiny and veto

(Hearings at page 143)1-confusion-;about statewide election.%,

results (Hearings at page 143, 300-301)1 difficulty in

dealing with the concept altogether (Hearihgs at page 349)1

concern about trouble and cost to some (but not all) the

states (Hearings at page 589-590); and perhaps most profound

of all, desperation at being disenfranchised (Hearings at

pages 732-733).

_Texas, which studied the effects of Section 5 when it

came under its coverage in 1975, recognized still another

counterproductive aspects

This freeingg effect", which some had feared in advance,

is, in our opinion, the most disheartening aspect of

the entire VRA controversy as, if it holds up, it may

well-mean that a law designed to protect voters has had

the effect of denying them the opportunity to enjoy the

effects of needed changes in local governmental systems

and procedures.

The State 9f Texas computed that one year's compliance-

with the Voting Rights Act, cost Texas' taxpayers at least

$190,000 and required more than 35,000 mao-hours.0 Exhibit 1

to this Appendix. Other figures with respect to specific

covered jurisdictions are both unavailable and beyond this

speaker's means of acquiring: however 'extrapolation would

reveal that the total cost to the covered jurisdictions in

time and money is staggering.

Hereinafter in this paper (and appendices) as "Hearings".
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Perhaps the singleamost offensive attitude toward the -

covered Jurisdictions in the record is revealed in the

officially recognized instructions to thoa*e who would contact

the Justice Department about their particular jurisdiction:

If there is no hard evidence that it is discriminatory

in some still undiscovered way, or even if you just

have a hunch based on past experience that "they are up

to something," this also should be explained to the

Department. 'Federal Review of Voting Changes' by

David H. Hunter, Hearings at pages 1467, 1491.

To suggest that Othey are up to something" throughout

the covered jurisdictions not only fails to recognize that

the states themselves are ever correcting voter abuses but

also insultingly ignores the presumption of the propriety of

public officials' actions.

APPENDIX C

The sixty day period does not begin until the Justice

Department has received a "complete" submission, and "completeness*

is wholly within the Department's unreviewable discretion.

Morris v. Gressette, 432 U. S. 491, 507 (1977). The sixty-

day period does not begin until the submission is received

by the Justice Department# and the Justice Department may

want until the sixtieth day to mail an objection. A

determination that a submission is minadequatesO and the

consequent suspension of the sixty-day limitation, is a

"frequentO occurrence. Hearings at 302. Indeed, it would

appear that declination of a submission as inadequate may be

used to gain additional time. See Justice Department inter-

office memo ("Attachment B") attached to this Appendix. In

short, the sixty-day limitation is not, in fact, a protection -

to the covered jurisdictions. The undependability of the

sixty-day period continues to be a frequent complaint of

submitting attorneys.
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Mr. Justice Powell has perceived these difficulties, and

he also questions the care with which the Attorhey General

receives and reviews submissions:

It must be remembered that the Voting Rights Act imposes

restrictions unique in the history of our country on a

limited number of selected States.5  The need to bring a

measure of common sense to its application is underscored

further by the fact that state and local officials now N

are supplicants for the Attorney General's dispensation

of approval under S 5 "at the-rate of over 1,000 per

year,.and this rate is by no means indicative of the

number of submissions involved if all covered States

and political units fully complied with the preclearance

requirement, as interpreted by the Attorney General.'

United States v. Sheffield Board of Coum'rs 435 U. S.

110, 147, 55 L Ed 2d 148, 98 S Ct. 965 (1978) (Stevens,

Jr., dissenting) (foot-note omitted). When a change is

submittedo°the Attorney General may block its implementation

simply by stating, within 60 days, that he is unable to

conclude that it does not have discriminatory purpose

or effect. Georgia v. United States, 411 U. S. 526,

537, 36 L Zd;2d 472, 93 S Ct. 1702 (1973). As a result,

Other State may be left more or less at sea, id., at

544, 36 LEd 2d 472, 93 S Ct. 1702 (White, J., dissenting),

unable to put into effect such routine and trivial

changes as the movement of a polling place or a precinct

.boundary line. 6

[Footnote 5 omitted)

60ne would like to assume that the Attorney General
exercises this unprecedented power to veto state and
local legislation personally and with the most thoughi.]ul
deliberation. But, as previously noted, applications-
for his dispensatioh flow to Washington at a rate of
over 1,000 per year - almost 4 per business day. Evo't
if the Attorney General had no duties other than tho.!
imposed upon him by 1 5 one might doubt whether it
would be possible for him to pass judgment, with care'
and sensitivity, upon each change in election laws or
procedure submitted for his approval.

Bery v. Doles, 438 U. S. 190, 200-01 (Povell, J. dissenting).
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TO All Ai .rncys
Voting & Public Accou...;ations DAU: November )9, 973

f~O~ Gerald W. Jones, Chief
Voting & Public Acco.modations

sumjtcm: Preliminary Review of Section 5 Submissions

In the past few weeks several situations have
arisen with respect to Section 5 sublssiocs wherut.r

- we have been faced, on the eve of the expiration or
the 60-day subnisqion period, with the ntce3ity of
sending letters to the submitting party advisin of

.,some defect which prevents our.responding in a
substantive way. In order to alleviate thic situa lon

.recurring, each of you should follow the following-. . procedures when a SectiOn 5 matter 16 assigtned to

you.

S*As soon as you receive the submission, you
should give it a preliminary review and analysis c

.. . determine whether such things as basic additional
and supporting documents are- necessary to a proper
analysis of the submission, whether or not the
submission involves a final enactment-if it is
legislation, and generally whether the submission
is in a form which makes It ripe for the Attorany
General's consideration. [n Hississippi for
instance where state enabling legislationn allowing
at-large elections for county supervisors was objected
to by the Attorney General, the only operable
legislation In the state at present authorizes

--4t rict-y-district elections only. Therefore,
- -+ should a.submission be received from a Hinvissippi

-county which seeks to authorize at-large elections,
this should be detected promptly and a proper response
to the submitting authority should be prepared without
waiting until all or most of the 60-day period hav run.
Also in M4ississippi the enabling legslat ion on
redistricting requires an unanimous 'ote by the
county. governing body (Board of Supervisors). Ueras

. too, it less than all five O" the vor.aty's supr:rvlror
has voi I for tho redittrictIng p -k az submitt d.
this should be detected right a'ral ani responded to.
In those instonco: wheao the cubmicaion a3 initially
submitted is completely inadoqu&.. for us to cons~itr
because of failure on the part of the submittin& p:rty
to send appropriate supporting documents and infor-a-
tion, this should bu detected right away so that they
can be ach-ed for and the submitting party can be
advised that the 60-day period will not beain to rin
until such time as the submission Is complete.
Needless to say it is very embnrrassirgto have to
write a letter of this nature after we have had the
submission for 45 or more days.

In view of the foregoing, each of you should
confer with either Mr. Gorman-or mWself within one
week of the date you receive a submission with respect
to your preliminary review so that we may be advised
aT sny:probleas which should be taken care of.• preliminarily.
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APPENDIX D

The anomalous freezing effect on the electoral process

which often results from the enforcement of Section 5 probably

cannot be better described and exemplified than in a March 2,

1977, Washington Post article describing the City of Richmond's

experience with the "unusual procedure*:

Virginia capital city elected its first City Council

in seven years today....

The Richmond City Council apportionment plan grew out

of a long entangled court fight, laced with racial

divisiveness and ironies in which a black civil

rights activist with a fragmentary following set

out to fight.city hall and won--after a fashion.

But the cost of his battle was $763,559 in legal

. fees, a six-year disenfranchisement for both blacks

and whites in Richmond, the freezing in power of a

City Council he was trying to evict and the near

atrophy of the Richmond Crusade for Voters, the most

powerful black political organization in the State.

The citizens of Richmond and the Virginia State Senate

had earlier pleaded with the Congressional Committee studying

the proposed 1975 Extension of the Voting Rights Act to end

their disenfranchisement. Hearings, pp. 732-733.

Now Orleans had a similar experienceT

"As a result [of the refusal to preclear a reaportion-

ment plan) there have been no councilmanic electiQne

in New Orleans since 1970 and the councilmen elected at

that time (or their appointed successors) have remained

in office ever since." Beer v. United States5 425 U.

S. 130, 138 (1976).

More recently, of course, _Rome, Houston, and New York

City have joined the ranks experiencing, this unrepublican

holding pattern.
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Remarkably, in City of Rom, 472?. Supp. 211, the

district court observed that "a five year suspension of

elections during Section 5 Litigation is by no means unusual."

Id. at 241 n. 77. The court characterized the infeasibility

of elections in Rome as Otechnicalw. Id. It was, however,

no less real, and such an attitude demonstrates several

inevitable results of the enforcement concept of Section St

a failure to appreciate the sanctity and seriousness of

state lavb, a failure to acknowledge the evolution of Section

5 and the history of its enforcement; a failure to recognize

the practicalities, hardships, and, most important, the time

required to change state laws; the understandable bewilderment

of all citizens of localities like Rome at not having elections.

Although "deferment of a right, especially one as sensitive

and essential as the exercise of the first duty of citizenship,

can be tantamount to its denial," Rosario v. Rockefeller,

410 U. S. 752 at 766 (Powell, 7.8 4Lssenting), in the process

of Section 5 administration, in Richmond, New Orleans, Rome,

Houston, and now New York and other jurisdictions, the

electorates have literally been disenfranchised altogether:

they could not be candidates, offer candidates, support

candidates, associate to advance ideas or vote, and those in

office (usually under the very law objected to) remained in"

office beyond their terms. Not having 61actions, thought

since high school civics to be as inevitable as death and

taxes, is bound to cause nothing short of bewilderment

amongst those citizens who cannot reap the benefits of

government improvements, let alone be able to "vote 'ea

out !" o! APPENDIX 9

In drawing on the City of Rome experience, it is nothing

less than frustrating to perceive the tacit announcement

that bloc voting by whites is considered a racial act while

bloc voting by blacks in a single shot is to be encouraged
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as an *opportunity." City of Rome v. United States, 446 U.

S. at 184. All the logical corollaries of the Court's

single shot prediction should be examined. Consider Rome's

nine council members over whom black voters *are situated to

-exert considerable influence.' See 422 F. Supp. at 248.

Under the theory of single-shot voting, a black candidate

runs under the pre-1966 system, 'with the votes of the

whites split among [several white candidates), and...with

all the blacks [:.601 voting for (the black candidates and

no one elps.' The black candidate is elected but if racial

bloc voting exists and the single shot vote by blacks is

encouraged, why should the white candidates *vigorously

pursue' those who vote for *no one else? In Rome's nine-

man council, the blacks could have one member 'representing

an exclusively black constituency,' 427 F. Supp. at 248, and

no 'considerable influence' over the others. Then, again

given the arguable bloc voting syndrome and lack of reason

to respond, blacksmight truly become 'politically powerless'.

City of Mobile# 436 U. S. at 104.

Persistent engagement in the technique of single-shot

voting by blacks would tend to cause a retrogression in

blacks' present ability to 'detertinq the outcome of many if

not most contests,' 472 F. Supp. at 225, and, thus, to

receive the responsiveness of those elected. The electorate

would truly be compartmentalized and the comunity divided.

There is no more realistic perception of what the

encouragement of. single-shot bloc voting means than that

stated by Mr. Justice Stevens in Mobile v. Bolden, 446 U. S.

55, especially in his quote of Mr. Justice Douglas:

'When racial or religious lines are drawn by the State,

the multiracial, multireligious communities that our

Constitution seeks to weld together as one become

separatist; antagonisms that relate to race or to

religion ratber than to political issues are generated;
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communities seek not the best representative but the

best racial or religious partisan. Since that system

is at war with the democratic ideal, it Mhould find no

footing here. 376 U. S. 52, 66-67.'"

Id. at 88 n. 10. The encouragement of single-shot voting

along racial lines is just as separatist as electoral registers

and gerrymanders, '[ajnd surely there is no national interest

in creating an incentive to define political groups by

racial characteristics.' (Stevens, J., concurring in the

judgment). Id. at 88.

APPENDIX F

The Attorney General's and the courts'-continued presumption

of the existence of racial bloc voting tends *to preserve

traditional assumptions about groups rather than thoughtful

scrutiny of individuals.' Los Angeles Dept of Water and

Power v. Minhard, 435 U. S. 702, 709 (1978). The entire

preoccupation with the concept of racial bloc voting, whether

in its hypothesis, proof, remedying, or reinforcement, seems

to go wide of the mark in the context of the right sought to

be protected.* When the courts first addressed voting rights

the focus was on individual voter weight. "The rights

allegedly impaired are individual and personal in nature.'

Reynolds v. Sims, 377 U. S. 533, 561 (1964). See also South

v. Peters, 339 U. S. 276, 280 (1950) (Douglas, J., dissenting).

Protection of the individual-vote appears to have been the

In Rome, there was no evidence that voting along
racial limes 'regularly happens', United Jewish Organizations,
v. Carey, 430 U. S. 144, 166, (1977) nor that any group was
'Yenced out of the political process and their voting strength
invidiously minimized,' Gaffnn v. Cummnqs 412 U. S. 735,
754 (1973). Indeed the contr-ary wa s true. see Appendix A.
The presumption engaged in by the 4istriot cFt in Cit of
Rome v. United States, 472 F. Suppi 221, 247, constiu-ts
" rBle contrary to the realities recognized by Chief
Justice Burger in United Jewish Organization-v. Caroey supra.
at 187 (Burger, C. J., dissenting} #an itspoiies-the
Oquestionablelness] of the assumption as recognized by the
Chief Justice and Justice Blackmun: Iee Connor v. Finch,
431 U. S. 407, 427 n. 2 (1977) (Burge-C.nF'Tu ,
J. concurring in part and concurring in the judgment). The
finding fails to recognize and respect the realities of
groups of voters and their. voting inclinations perceived by
Mr. Justice Stevens in City of Mobile. See 446 U. 5. 55, 88.
(Stevens, Jr., concurring-n-lhe 3udgmen-tT.
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goal of the Voting Rights Act when it was enacted. Now the

focus has seemingly faded to group power, away from individual

rights. Language in Bakke suggests that this original understanding

should receive renewed attention:

Both Title VI and Title VII express Congress' belief

that, in the long struggle to eliminate social prejudice

and the effects of prejudice the principle of individual

equality without regard to race or religion, was one

on which there could be a "meeting of the mindsO among

all races and a common national purpose.

Regents of the Univ. of Cal-, v. Bakke, 438 U. S. 265, 416 n.

19 (1978) (Stevens, J., concurring in part and dissenting in

part) (emphasis original).

One commentator has observed that Oconsistent and

persistent racial bloc voting" can disadvantage a political

minority but:

In situations which are politically fluid, disadvantage

voters are not considered disenfranchised. Democrats

in a Republican community, for example, are free. to

join the Republi~an Party and bore from within. Candidates

can choose to emphasize certain issues at the expense

of others in an effort to win votes.. But in a situation

of true racial bloc voting, there is no vying for votes

across racial lines. Between two candidates of different

races, there is no contest at all. Campaigning is

unneceessary; a racial count will do. Color becomes

the sole determinant of political effectiveness.

Such a situation must be distinguished from one in

which black, white, and other citizens belong to political

interest groups that cross racial lines.

Thernstrom, supra at 57-58 (emphasis added).

Where a government (whether racially proportional or

not) is responsive to its constituencies, there is no racial

bloc voting because there is no impulse for it: all the

people have been responded to.
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(From the Wall Street Journal, Oct. 29, 1980

BLACK PoLmCIANs FEa THEY CAN'T Do MUCH To HLp THEIR PEOPLE; THEY OFTEN
LACK INFLUENCE, AND WHEN THEY HAVE IT CONDITIONS THWART THEM; Is IT
BErrTR Etzr A WHITE?

(By David J. Blum)
Jackie Vaughn, a 42-year-old black Michigan state senator from Detroit, sees him-

self as an important political force for the black people he represents-"the poor,
the unemployed, the welfare recipients," as he describes them.

"I have a sensitivity towards poor people's problems," he says. "Blacks are No. 1."
But when asked to cite specific ways that he uses his position to help black people,
he points to his authorship of a bill, passed four years ago, that made the late Rev.
Martin Luther King Jr.'s birthday a legal holiday in his state.

"There isn't too much more I can do, he says.
Many of the 4,600 black elected officials in the U.S. share Mr. Vaughn's feeling of

helplessness. Perhaps more than others, they understand the size and complexity of
the problems facing black Americans. They know the symbolic value of their leader-
ship positions, but they also know it hasn't gone far toward improving the lives of
their constituents.

"Problems don't go away when you elect a black," says Harold Washington, a
black Illinois state senator from Chicago. "Even the most powerful black leaders
can't change very much."

The frustrations of elected black leaders begin with their numbers. The federal
Voting Rights Act of 1965 gave the vote to blacks who had been disenfranchised by
discriminatory local laws, thus opening the door for blacks to gain power where
they make up a m*ority. But this pertains in so few places that while their number
has more than tripled in the last 16 years, black officials still account for less than 1
percent of the U.S. total even though blacks account for about 13 percent of the na-
tion's population.

Frustrations continue with the type of jobs blacks gain when they do win election.
According to the Joint Center for Political Studies, a public-policy research organi-
zation based in Washington, about 50 percent of black officeholders occupy munici-
pal-level positions, mostly in small or medium-sized towns, and 25 percent more sit
on local school boards. The center points out that while such posts aren't without
influence, their power has been declining in recent years as tax dollars and prob-
lem-solving authority have increasingly shifted to the federal and state govern-
ments.

URBAN DECAY

And when they do win election to important posts such as congressional seats or
big-city mayoralties, it usually is in places where urban decay is so far advanced
that any real progress toward reversing it seems all but impossible.

"By the time blacks move into the political mainstream, they've t too much
work ahead to them to get it done," declares U.S. Rep. Shirley holm, one of 17
blacks in Congress. Her district includes the run-down Bedford-Stuyvesant section of
Brooklyn, a place she says is typical of the "shells white leaders leave behind when
the abandon an area politically to blacks."

impounding all these problems, black leaders say, is white racism at the polls.
Without it, they say, Southern cities such as Mobile, Ala., wouldn't cling to atlarg
municipal election systems that have the effect of depriving blacks of local political
representation when they constitute a sizable minority of the population, and more
than the current tiny handful of blacks would hold statewide offices.

MIss I XPERMNCE

-Mississippi, for example, contains the highest proportion of blacks of any state-
87 percent-but no black hs come close to winning statewide office there since Re-
construction. "Every time we put up a candidate, whites vote in a bloc against us,"
contends Charles Evers, the black mayor of Fayette, who is in 1978 ran unsuccess-
fully for the U.S. Senate as an independent. "We've tried all we can, but we just
can t do it."

Only one black Conges man-Ronald Dellums of Berkeley, Calif.-repressents a
district that isn't prominently black. Only two big-city maors-Tom Bradley of
Los Angeles and J. Kenneth Backwel of Cicinnati-head cities where blacks are a
distnct minority.
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Nationally, the annual rate of increase of black elected officials, which hit a peak
of 27 percent in 1971, has slowed considerably and is expected to rise by less than
2% this election year, according to the Joint Center for Political Studies."We've got almost all the easy positions-the offices in places where blacks are a
majority and vote," says John Conyers, a black Congressman from Detroit. He sug-
gests that it will be harder for blacks to show gains in the future.

Blacks aren't without influence in Congress and in the state legislatures where
they sit. Most arc Democrats and liberals, and over the years they have joined with
white colleagues of similar persuasion to pass a wide variety of legislation in such
areas of mutual interest as welfare, health care, job training and prison reform.

Furthermore, blacks have engaged in the time-honored parliamentary practices of
block voting and vote swapping to win approval of measures they support. A few
years back, a relatively small group of black legislators was able to prevent the elec-
ion of a speaker of the Illinois House of Representatives until they were promised

legislative concessions by their fellow Democrats.
But in most state legislatures blacks make up too small a faction to be counted as

a bloc. And in these cost-conscious times, they increasingly are seeing their normal
ideological allies flee when they seek legislation to help their constituents.

"Mostly, I'm busy hanging on to what we (black people) have got,- says Regis
Groff, a black Colorado state senator from Denver.

Mr. Groff might well be typical of black state-level politicians. A social worker
and teacher, he moved to Denver from Chicago in 1963 and quickly became active in
the civil-rights movement there. He then took a path common to many civil-rights
activists: into politics. In 1974, he was elected to the Colorado House of Representa-
tives from a black-dominated Denver district, and in 1976 he won election to the
state senate. He is currently the only black in that 35-member body; two blacks are
among the 65 members of the state's lower house. Blacks make up about 3% of
Colorado's population.

SOME SUCESS AT FIRST

Mr. Groff says that at first he had some "small success" as a legislator, particu-
larly in his advocacy of an affirmative-action program for state government hiring.
But he notes that parts of that program have lapsed without being renewed, and he
is making little headway in persuading his colleagues to back new social-action ini-
tiatives in fields such -as medical care.

He believes that white support for issues seen as benefitting mostly blacks has hit
a plateau, and that the legislative demands of other population groups, especially
women, have been taking precedence.

"People today are concerned about the economy, and the cost of everything," he
says. "Blacks have been pushed aside for now."

B lack political progress over the last 15 years has been most striking on the mu-
nicipal level: Blacks today sit as mayors of such large cities as Detroit, Atlanta,
Washington, Newark, N.J., Oakland, Dayton, Ohio, and Gary, Ind. But for the black
mayor, the situation can be even more frustrating than for the black legislator. He
is chief executive of his city, with the apparent power to make a wide variety of
decisions that might help the people who elected him, but he often finds himself
handcuffed by a shrinking local tax base and the necessity to court higher levels of
government or financial aid.

Nowhere are these problems more evident than in the steel city of Gary, where
Mayor Richard Hatcher has spent his 13 years in office trying to stem civic decay
caused by a faltering local economy. He admits that beyond some small achieve-
ments, his efforts haven't succeeded.

Mayor Hatcher puts most of the blame for that failure on the state government,
which he says has blocked Gary's attempts to expand its tax base and issue bonds to
help it woo new business and industry to replace its considerable losses over the
past two decades.

He says that the most serious blow the state delivered came in the early '70s
when it exempted an area around Gary from a law that prohibits incorporation of a
new city within three miles of an existing one. That exemption enabled an area of
white homes and businesses, which Gary had coveted for tax revenue, to incorporate
as Merrillville, thus escaping possible annexation bT, Gary.

Mayor Hatcher charges that the legislature won t help Gary because I'm black,
and because most people in Gary are black."

In light of such situations, some people, ask whether, aside from symbolism and
some patronage Jobs, it really matters if black voters choose a black candidate over
a like-minded white. George Sternlieb, professor of political science at Rutgers Uni-

93-758 0 - 83 -- 72
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versity, thinks not. He has studied the policies and effectiveness of black and white
municipal executives in a number of cities with large black populations, and con-
cludes:

"The fact is that race hasn't made any difference."
U.S. Rep. Fred Richmond agrees. This isn't surprising, because he is white and

represents a district in Brooklyn where the population is largely black. "I vote the
same way a black would, and the way blacks in Congress generally do," says Mr.
Richmond, a three-term Democrat who earlier this year defeated a black in his
party's primary.

"Since I'm white, I have to work harder to satisfy my black constituents," Mr.
Richmond contends. "If I were black I could get more votes without even trying, and
my district would suffer."

Senator HATCH. Our next witness will be Mr. Thomas McCain,
chairman of the Democratic Party of Edgefield County, S.C. He
presently is working on a doctorate degree at Ohio University in
Athens, Ohio.

Mr. McCain, we are happy to have you come to testify at this
time.

STATEMENT OF THOMAS C. McCAIN, CHAIRMAN, DEMOCRATIC
PARTY, EDGEFIELD, S.C.

Mr. McCMN. Mr. Chairman, I have a prepared statement. I do
not plan to read all of it, but I would like the entire statement to
be included in the record.

Senator HATCH. Without objection, it will be placed in the record
immediately following your oral presentation.

Mr. McCAM. In addition, I will discuss our court case. Therefore,
I would like to give to you two copies of Judge Chapman's orders in
the case of MeCain v. Lybrand. One of the court orders is marked
April 17, 1980 and the other one is dated August 11, 1980. I hope
that these court orders can also be put into the record.

I also have a copy of a story about my county from the Atlanta
Constitution. I hopt this also can be put into the record.

Senator HATCH. Without objection, so ordered.
Mr. MCCAIN. Mr. Chairman and members of the Senate subcom-

mittee, my name is Thomas C. McCain, and I am-from Edgefield
County,S.C. where I serve as chairman of the Edgefield County
Democratic Party. I have been employed as a college teacher of
mathematics, and am presently completing my doctorate in educa-
tion administration at the Ohio State University in Columbus,
Ohio.

Thank you for giving me this opportunity to appear before your
committee. I wish that I could say that I am happy to come before
you today, but deep in my heart I am sad because it is still neces-
sary, 119 years aner the "Emancipation Proclamation" and in
America, for me to be pleading to you for my voting rights.

When you look at conditions in Edgefield County, S.C., and the
history, right up until today, of whites depriving blacks of their
rights to participate in the political process, you can clearly see
that it is necessary to extend the Voting Rights Act as proposed in
S. 1992.

Perhaps when I talk to you about the things with which I am
familiar, itmay give you a better perspective on why I believe this
bill is needed. I want to talk to you aboutthe political way of life
in Edgefield County and about the ways in which racial discrimina-
tion still plays a big part in the political way of life there.
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Of course, since the Voting.Rights Act was passed we have the
right to register and vote, ch was denied to many of us before
that. You may ask, if there is a right to register and vote, doesn't
that mean that voting discrimination has ended? The answer is
'No".

First of all, there have continued to be interference in a variety
of ways with the right to register and vote. I have mentioned some
of these ways in my prepared statement.

Even thouh many of us have overcome this resistance, there are
many other black people in the county who have been deterred be-
cause they have received the message that they are not welcome in
the political process.

Even more important than these lingering pieces of resistance to
the right to register and vote, there is a host of other ways in
which whites keep blacks out of the electoral process in my county.
If anyone says that voting discrimination simply is a question of
whether blacks are able to cast their ballots freely, I would have to
disagree very strongly. My experience in Edgefield County tells me
that, because of things like our election system, voting by black
people simply is not worth as much and not counted as much as
the votes of white people.

One of the reasons I believe S. 1992 is so important is because
the amendment to section 2 which deals with the Mobile case of
the Supreme Court-that case has directly hurt us in Edgefield
County because it took a case we had won and turned the case
around. This is the case of McCain v. Lybrand, which I have given
to you. I would like to talk about it a bit.

I am not a lawyer. I will not talk about legal questions. However,
my lawyer is here, and I am sure he can answer legal questions
you may have.

In McCain v. Lybrand we were in court for 6 years before we fi-
nally won it before Judge Chapman. Judge Chapman is known as
quite a conservative judge. You know that, if he ruled in our favor,
the proof of discrimination must have been overwhelming, and it
was.

His decision was issued on April 17, 1980. Then suddenly the-
Mobile case came along, and Judge Chapman was forced to take
back his decision.

The discrimination was not any different but he said he could
not find any proof that their intention was to discriminate. I would
like to read to you several portions of that opinion, so that you can
see how completely blacks have been locked out of the political
system in EdgefieldCounty. As I read, I will refer to the page I am
on.

First, the opinion begins with some historical information, and
then it gets right to the proof about the political process.

On page 8, No. 18, from the judge's order:
No black has ever received a Democratic nomination or been elected to public

office in a contested election in Edgefield.
On page 9, the first paragraph,

By in these elections, it wis possible to get a clear picture of how elections
take place in dgefield County. The court's overall finding is that blacks were virtu-
ally toly excluded up to 1970, and that since that time they have pr to
minimal tokenism
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On pagel 1, No. 28,
Examination of the election results shows an extraordinarily high correlation in

every election between the votes received by a black candidate and the racial com-
position of the precinct. This is true for all precincts, but is especially clear in the
precincts which are virtually all white. In these precincts, in each election, the votes
cast for black candidates ranged from zero to just a handful.-

On page 12, No. 31,
The nearly identical votes cast for the two black candidates in 1974 were the more

striking because of the evidence about the differences between them. T. C. McCain
has long been known as an "activist" and has been engaged in many controversies
with county officials. George Bri htharp has not been engaged in controversial
issues and has had a relatively-clse relationship with county officials and other
white people. The evidence shows that these differences were wholly outweighted by
the one common characteristic shared by McCain and Brightharp-their race.

No. 32,
The tmtimony of plaintiffs' witness Brightharp and defendants' witness H. Sam

Crouch shows that blacks do not have equal access to the election process and the
present system dilutes their strength. Brightharp testified that he had decided to ----
run for office in the hope that voters would decide on the basis of issues or the
merits of the candidates and in the hope that racial politics was a thing of the past.
After analyzing the election and the returns, he concluded, sadly, that racial politics
is ever present in Edgefield County, and that because of it, blacks are not able to
participate fairly as Edgefield County voters.

Mr. Crouch, secretary of the Edgefield County Democratic Party, testified that
blacks do not participate as equals in the electoral process of Edgefleld County, and
that the present system is the legacy of a long history of racial segregation. He said
that there has been some improvement but it must come slowly, and indicated that
no greater speed would be possible voluntarily-that it would take a court order.

Now that is the end of Judge Chapman's decision. However, even
despite that, the Mobile case made him take his decision back.

In his opinion on August 11, 1980, which you have, it shows how
damaging the Mobile case is. I do not believe anyone could try to
justify the election in my county. Yet, the Mobile decision forced
the judge to say that there was not enough evidence.

Senator HATCH. Mr. McCain, your 10 minutes has expired. We
will put your full statement in the record immediately following
your oral presentation.

Let me ask you just one question and then I will turn to Senator
Metzenbaum's staff member for questions.

With respect to Edgefield County, you state in your testimony
that it has used every trick possible to keep blacks from participat-
ing in the community. Examples of this are: its schools are segre-
gated; there is a history of voting rights violations; church burn-
ings occurred amidst an atmosphere of intimidation; blacks were
unlawfully prohibited from registering; precinct lines were gerry-
mandered for racial purposes; blacks were excluded from jury serv-
ice; there were racially segregated chain gangs until recent years,
and so forth.

I have to admit that I do not know much about Edgefield- County
_ and cannot comment upon any of those allegations myself, but are

you telling me that none of these fine attorneys who have testified
here or the fine attorneys in your State who represent minority
voters can find some demonstration of purposeful discrimination in
all of this?

I guess my question really is, What precisely is your recommen-
dation as far as changing the Voting Rights Act to address all this?
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With all of the examples you have cited are you saying that there
is no civil rights attorney, of any ability whatsoever, who could not
show some purposeful discrimination in all of these allegations you
have made?

Mr.- McCAN. If I understand correctly what you are asking, we
have made some progress but we need S. 1992 in order to be given
an opportunity to have a chance to elect persons to represent
people of various segments in the community.

Senator HATcH. What is the percentage of blacks in Edgefield
County?

Mr. McCAm. Edgefield County is about 52-percent black.
Senator HATCH. Do you have an at-large voting system there?
Mr. McCA I. Yes, we do.
Senator HATcH. How many county commissioners are elected atIaW?r McCAm. There are five.

Senator HATCH. How many of them are black? -
Mr. MCCAmN. None of them are black.
Senator HATCH. Would you prefer that at least 50 percent of

them be black?
Mr. McCAw. No, not necessarily, but I would prefer that we

have a plan for election so that blacks could at least have a chance
of electing someone. At present blacks do not have a chance of
electing anyone.

Senator HATCH. With 52 percent of the vote, it appears to me
that they should have a chance.

Mr. MCCAMN. We do not have 52 rcent of the vote. We have 52
percent of the population. We only rave 42 percent of the vote.

Senator HATCH. You state that there is only one black on the
school board in Edgefield County and that he is "obviously serving
at the pleasure of the white power structure." You also indicate
that blacks in appointed positions in Edgefield are "tokens or
window dressing."-

Could you please tell this committee how the Voting Rights Act
should define which blacks serve "at the pleasure of the white
power structure," to use your quote, and which do not, and how it
should define which blacks are "tokens or window dressing" and
which are not? What really is the legal significance of those con-

Mr. McCAm. There is only one black serving on the school board,

who is obviously serving at the pleasure of the white power struc-
ture.

Senator HATCH. Why is it obvious that he is serving at the pleas-
ure of the white power structure?

Mr. McCAm. Because of the means by which he was placed on
the board. He initially was appointed by the white county council.

Senator HATCH. How do you tell which blacks holding office are
tokens and which ones are just serving at the pleasure of the white
power structure? Would the fact that the white power structure
chooses a black to serve on a commission, on a school board, or on
some other committee, be sufficient to support such a claim?

Mr. McCAm. The reason why I feel he is serving at the pleasure
of the white power structure is that initially he was appointed to
the school board by the white power structure and in his reelection
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he had no opposition. That is why I feel they purposely saw to it
that he had no opposition.

Senator HATCH. Let me ask you this: You say you would like to
see the voting rights law enforced so that blacks will have a good
chance to serve as county commissioners. How would you change
it? What would you do to give blacks greater opportunity to serve
in Edgefield County?

Mr. McCmN. If you notice from the case that I have given you,
the reason why we are unable to elect anyone to serve is because of
the at-large election.

Senator HATCH. Is the at-large election system the -sole reason
why, in your estimation, that you are unable to elect anyone.

Mr. MCCArN. That is the sole reason why, in my estimation. You
will notice from my testimony that I ran at large on two different
occasions.

Senator HATCH. Right, and you lost on both occasions you are
sa~rg~kccm~N. I lost countywide but I won in my district.

Senator HATCH. I see. In other words, you won where-there was a
concentration of black people but you lost countywide.

Mr. McCAn. I won in the district from which I ran and from
-which, according to the plan, I was to represent the constituents of
that district.

Senator HATCH. You are saying that if that district were made
into a single-member district you would be serving today?

Mr. MOCAIN. I would have served 4 years by now.
Senator HATCH. Is that what you are say*
Mr. McCAN. No, I am not after that. I am after changes in the

Voting Rights Act to have districts or to have a plan where all per-
sons in the community can have an opportunity of electing some-
one. If you look at this particular plan, black people do not have an
opportunity to elect; there is no chance.

Senator HATCH. Why is that so? You can run for election like
anybody else. You have 52 percent of the population. You have a
heavily black-concentrated, complete, at-large district. You have a
right to work within the whole district to try to convince people
that you would serve better than, say, some white counterpart or
Hispanic counterpart. How would this act make it any easier than
it is today, for you to run in an at-large district and to get elected?

Mr. MOCAIN. The problem is we do not have 52 percent of the
vote; we only have 42 percent of the vote.

Senator HA-rcH. I understand, but 42 percent is a high percent-
age of a vote with which to start, if you assume that they are going
to vote for you.

Mr. McCA. If you will notice, according to my testimony, with
the attitudes of whites in the county, with the racial block voting,
it is not possible in a county where whites have a majority of the
registered voters, and where whites vote only for whites, for minor-
ities to have an opportunity to be elected.

Senator HATCH. You are saying is that the only way that minor-
ities are going to be elected is to allow minorities to vote separately
for minority candidates. --

Mr. MCCAm. That is not the only way to allow a minority to be
elected.
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Senator HATmC. What other way would there be? If the whites
are not going to vote for you and you are correct in your assertion
that they actually represent a higher proportion of the votes in
that at-large district, what possible way could this act help you to
get elected unless it calls for proportional representation?

Mr. McCAN. If you would just take the situation in Edgefield
alone, where some of the districts have a higher concentration of
whites than others and some of the districts have a hiher concen-
tration of blacks than others, because of the at-.large election, even
those districts which are majority black cannot have anybody elect-
ed-not to have 50 percent of the elected officials, but cannot get
one representative from the black community.

Senator HATCH. What I am missing here is this: If section 2 as
amended by the House bill, which has the results test, does not
lead to proportional representation and does not knock out at-large
districts, then how is it going to help you to be able to get sufficient
votes? If what you are describing is correct, how is it going to help
you in your effort to be elected?

Mr. McCAJ. It may not help me to get elected.
Senator HATCH. Or any other black for that matter? We do not

have to limit it to your case, in particular.
Mr. McCAw. It may not help any black to get elected. That is

not what we really are after-just to have blacks elected.
Senator HATCH. Then what are you after?
Mr. McCAm. We are after persons in their districts having an

opportunit to elect whomever they choose.
Senator HATcH. They have that now. I have not heard testimony

about many jurisdictions where those extraordinary conditions that
caused the Voting Rights Act to be enacted actually still continue,
or do they? If they do, we ought to stamp those out underpresent
law. Do those extraordinary conditions-literacy tests, poll taxes,
exclusions, intimidation-do they still exist there?

Mr. McCAw. Some.
Senator HATcH. Some?
Mr. McC m. Yes.
Senator HATCH. I guess what you seem to be say is that, if you

have an intent test, you cannot prove that they exist?
Mr. McCAw. I do not know how we could.
Senator HATcH. OK. I think I will call on Senator Thurmond.

STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM
THE STATE OF SOUTH CAROLINA, CHAIRMAN, COMMITTEE ON
THE JUDICIARY
Senator THURMOND. Mr. Chairman, during the course of debate

on the propo amendments to the Voting Rights Act much has
been said about Edgefield County, S.C., both before this subcommit-
tee and during the House committee hearings. I have repeatedly
heard Edgefield County referred to as the "home of Senator Thur-
mond." While it is true that I was born in Edgefield, I have not
lived there mi 35 years. My home is Aiken, S.C., and has been for
almost four decades. Of course, I make this point as a matter ofclarification for the record, not to cast aspersion in any way on the
people who live in Edgefield, of whom I am very proud.
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Many people may have been given the wrong impression of Edge-
field because of the way its name has been bandied about during
discussion on the Voting Rights Act. I feel that it is unfair to those
who live in Edgefield County to allow the record to reflect anything
less than a full and accurate picture.

Edgefield County, S.C., has a long and illustrious history of
achievement and achievers. The noted historian, W. W. Ball, has
written:

Edcefield should have a book of its own. It has had m-ore dashing, brilliant, ro-
mantic figures, statesmen, orators, soldiers, adventurers, daredevils than any county
of South Carolina, if not of any rural county in America.

James Bonham and William Barrett Travis, leaders of the Texan defenders of the
Alamo, the American Thermopylae that "had no messenger to tell its story," were
all born on its soil. Edmund Bacon, the "Ned Brace" of Judge A. B. Longstreet's
"Georgia Scenes," was one of the earliest of a famil of brilliant Edgefieldians.The
Brook Simkin, Pickenses, Butlers were Edgefild families. All of these were
by blood or marriage, and they and other related families gave to their village and
county a character that was South Carolinian, more intense, more fiery than was
found elsewhere.

Not less cultivated and colder than the men of Camden or the "old Cheraws,"
the seemed to be, if they were not, harder riders, bolder hunters, more enterprising
andmasterly politicians. Their virtues were shining; their vices flamed. They were
not careful reckoners of the future, sometimes they spoke too quickly and so acted,
yet, in crises an audacity that might have been calledfimprudence by milder men
made them indispensable to the State.

Other historic figures from Edgefield include Andrew Pickens
Butler, who served as chairman of the U.S. Senate Judiciary Com-
mittee; Brady Holmes, the noted poet who is remembered for his-
volume entitled "Idol Hour"; Pierce Mason Butler, who led the pal-
metto regiment during the Mexican War; Alexander Bettis, an out-

st dipastr and educator; Florence Adams Mims, long remem-
bered for her work with the temperance movement; and Alfred W.
Nicholson, whose life was devoted to improving educational oppor-
tunity, just to name a few. Additionally, Ed field has provided 10
Governors and-dozens of Congressmen and judges for the State of
South Carolina. I happen to have been the 10th judge and the 10th
Governor.

Recently there has been a Iawsuit entitled McCain v. Lybrand, in
Edgefield which is based on claims arising under the Voting Rights
Act. Some people have lifted various statements from that case to
create an unfavorable impression of the citizens of Edgefield. Un-
fortunately, this effort misrepresents the real conditions in Edge-
field.

To understand the true situation in Edgefield, we need to review
the McCain v. Lybrand case in its proper context. First, this case
represents an action brought by an unsuccessful candidate. If that
candidate has been affected by governmental decisions made on the
basis of race, he should be granted appropriate relief. I trust no one
would claim otherwise.

Second, the judge in the case has admitted that he initially ap-
plied the wrong legal standard and, in fact, has rescinded his own
order. Although we might all wish otherwise, it is simply an indis-putable fact that trial judges sometimes make errors, such as using
the wrong legal standard. That is why we have a system of appeals
courts. We realize that occasionally judges make errors, as hap-
pened in this case. This error is no indictment of the judje, and
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certainly this erroneous decision should not be the basis of claims
about the people of Edgefield.

Third, even if the suit were to result in a finding of prohibited
activity, that certainly is no indictment of all the people of Edge-
field any more than a school discrimination case in Boston or De-
troit or Cleveland or Baltimore or Denver is a comment on all of
the citizens who live in-these cities.

As I have noted, I have not lived in Edgefield for almost four dec-
ades. However, I do know the kind of people who live there. Those
people are good and fair people. It is unfair to the overwhelming
majority of them to allow others to impute bad motives or bad ac-
tions to them. If claims of such actions come before this committee,
I am sure that Senator Hatch, in his usual fair manner, will allow
representatives from Edgefield to respond to these charges. We
must not let these hearings become a public forum for unanswered
allegations and assertions.

I must admit that I am a bit surprised that allegations about
Edgefield went unchallenged during the House debate. I was disap-
pointed that the Congressman representing the citizens of Edge-
field in the House of Representatives did not challenge these
claims or try to do something about this alleged illegal activity, if
it exists. I believe that we, as representatives elected by the people,
owe them the duty to either challenge these serious and far-reach-
ing claims against them or work to correct these problems if they
really do exist. The trust of our office demands that we take such a
course, no matter how unpopular either of these steps might be.

Mr. Chairman, I wish to thank you for letting me make this
statement.

At this time, as chairman of the Judiciary Committee, I am
needed on the floor where the judiciary authorization bill is now
u for consideration. Therefore, I will ask you to excuse me, Mr.

t~airman.

Senator HATCH. Thank you, Mr. Chairman. We are happy to
have you here, especially with your knowledge.

I share some, if not all, of Senator Thurmond's feelings. If these
conditions exist as you have-outlined them in your statement, ev-
erybody ought to be pushing to get rid of them.

I still have some difficulties with your testimony with regard to
what you really are driving for and what you would like to have in
the Voting Rights Act. Be that as it may, let's turn to Senator Met-
zenbaum's staff person.

Ms. BAKEn. Mr. McCain, I have just a few questions for you.
One thing I thought we ought to clear up is this: Do you or

others in Edgefield wish to see quotas for elected office or propor-
tional representation? Is that what you are after? Are yoi-after
quotas or proportional representation?

Mr. McCAL. No, we are not. We are not after quotas. We are not
after proportional representation. We are after a chance to have
the opportunity. Right now we do not have the opportunity.

Ms. BAxzR. Second, do you think that amending section 2 as pro-
posed in S. 1992 would stir up racial strife, as it has been alleged?

Mr. McCAm. No, I do not. -
Ms. BAmI. Could you elaborate?
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Mr. MCCAIN. One condition I can mention in order to point to
that fact is this: I serve as chairman of the executive committee of
the Democratic Party. Prior to my becoming chairman, blacks were
excluded even in participation on the committee or working as pre-
cinct election officials. However, since I have become chairman,
there a-e more blacks participating; blacks and whites are working
together. They put on the Democratic primary together. Even
whites are saying today that they know more about the party and
they really appreciate the kind of information that we have been
providing as chairman of the executive committee.

Ms. BAKER. Then it really is your position that amending section-
2 will not stir up racial strife but in fact will do the opposite?

Mr. McCAIN. Sure. I believe that.
Ms. BAKER. Thank you.
Senator HATCH. Thank you so much.
Mr. McCAiN. Mr. Chairman, I would just like to say one final

thing.
The Senator made reference to the Congressman's not challeng-

ing the House testimony, but I have the highest regard for my Con-
gressman from South Carolina, who is originally from Edgefield.
We do not intend to indicate that persons in Edgefield County are
racists, but we just have not gotten the opportunity to participate.

Senator HATCH. You have made some very strong statements
here. I would think that your Congressman would either want to
come in and back you up on those statements or rebut them.

If I were a Member of Congress and I sat in a district where alle-
gations like that were being made, I would be appalled, regardless
of the merit, or lack thereof, of the allegations. I would be horrified
to learn that such conditions exist and I would want to publicly
condemn their continued existance. If they do not exist, then I
should think the Congressman from Edgefield County ought to be
here to defend his county and his constituency.

Mr. MCCAIN. Sure.
Senator HATCH. I am not passing any judgment one way or the

other. The only question that I continue to raise is this: If all these
things exist, certainly even a half-baked lawyer-with a minimum
understanding of civil rights law could go in and prove purposeful-
discrimination.

I do not know whether anybody has tried to do that in Edgefield
County, but they ought to be able to if these conditions exist as you
have outlined them in your statement here today.

There is no question that a good civil rights lawyer, like some of
those who have testified here, could easily prove purposeful dis-
crimination if they put forth a minimum of effort to do so. At least
I cannot believe they could not do that. That is one of the issues
here. I would just make those comments within that framework. I
think Senator Thurmond's position wasliight in that particular in-
terchange that he has had.

Thank you for coming. We appreciate having your testimony.
Mr. McCAMN. Thank you very much.
[The prepared statement of Mr. Cain and additional material

follow:]
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PREPARED STATEMENT OF THOMAS C. MCCAIN
Mr. Chairman, and members of the Senate Subcommittee,

my name is Thomas C. McCain, and I am from Edgefield County,

S.C., where I serve as chairman of the Edgefield County

Democratic Party. I have been employed as a college teacher of

mathematics, and am presently completing my doctorate in

education administration at the University of Ohio.

Thank you for giving me this opportunity to appear before

your committee. I wish that I could say that I am elated to come

before you today, but deep in my heart I am sad because it is still

necessary, 118 years after th Emancipation Proclamation add in

America, for me to be pleading f r my voting rights.

When you look at conditions in Edgefield County, S.C., and

the historyof whites depriving blacks of their rights to

participate in the political process,. you can clearly see that it

is necessary to extend the Voting Rights Act as proposed in S. 1992.

The Edgefield County power structure has used every trick

possible to keep blacks from participating in the political

process. These range from offering bribes to an outright refusal

to abide by the law. In 1966, the form of county government

was changed from a three-member appointed county council to a

three-member elected at-large form without getting preclearance

from the U.S. Justice Department, as required by section 5 of

the 1965 Voting Rights Act. The net effect of this change was the

dilution of black voting strength.

In 1970, blacks organized in Edgefield County to demand

participation in the development of a school desegregation plan

for a unitary school system. The county school district was 65

percent black, but the county school board had no black

representation. The group was organized in January on a Monday

night and was known as Community Action for Full Citizenship

ICAFC), with myself as its chairman.

The local weekly newspaper carried the story of the

organization and its purpose the following Thursday. The Carey
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Hill Baptist Church was burned to the ground before daybreak the

next Monday. The church had a membership of about 75 percent

McCains and had lonz been known in the community as the ?1cCains'

church. 7he me:-hers of the church were too afraid to talk about

this other than a:7ong the:-selves.

In planning for a voter registration drive, CAFC made a

request to the -:cal registration board for black deputy registrars

to be given perr:ssion to register persons at different locations

in the communityy. It took 2 years for the registration board

to grant CAFC's request. During the voter registration drive,

some blacks were not permitted to register because they could

not write their names. The registration board drew a precinct line

beside my house and used that line to move my registration to another

precinct to satisfy the wishes of a white precinct president. The

registration of my sister, who lived at the same residence as I,

was not disturbed.

Also in 1970, Strom Thurmond High, a formerly white

school, was designated the high school for all students. It

kept "Confederate Rebel" and "Dixie" as the school nickname and

school song, and kem: the use of the Confederate flag as the

school s.mibol at athletic and other events. Black citizens

complained that Str::'. Thurmond High was being maintained as an

essentially segregated school, and that the school symbols were

badges of slavery, white racism and were degrading signals of

second-class citizenship for blacks. The school board promptly

resolved that, "the existing traditions now in force in all

schools of the system will continue," and CAFC had to get a

federal court order :o resolve these issues.

.ac.ks were :raditionally excluded from jury service in

Edaefieli Ccun:'. late as 1968 and 1970, the grand jury had

no blacks-at ill. ,was not until suit was brought in 1971 that

the jury list was reionstituted to include blacks fairly. The

Edgefield County C.. il historically kept the county chain gang

segregated by race, *ntil a suit was brought in 1971.
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Until 1970, n: black had ever served as a precinct election

official., and since that year the number of blacks appointed to

serve has been negligible, although the percentage of registered

voters who were black ranged from 33 percent in 1970 to 40 percent

in 1974. For 3 years, 1970, 1972, and 1974, the total number of

precinct workers appointed in the 17 precincts of Edgefield County

by race is as follows:

Whites Blacks Percentage

All primaries ...................... 192 17 8.1

All general elections ................ .281 33 15.4

School board elections................ 34 4 10.5

Total (all elections)............. 507 54 9.6

The race of those appointed to serve as precinct election

officials has traditionally been regarded as an important barometer

of the degree of minority participation in the voting process.

In 1972, I qualified as the first black since Reconstruction

to run for a county council seat in the Democratic primary. The

county attorney had the registration board remove my name from the

registration books to prevent me from running as a candidate in

the Democratic primary. In 1974 and 1976, I was finally able to

run for ccun:' council. Each time I would have won a seat on the

council had :here not been at-large elections. At-large elections

combined wih racial bloc voting makes it nearly impossible for any

black candidate to win in Edgefield County.

In 1975, I wrote an open letter to the community criticizing

the board of education policies for being in violation of

federal regulations. The school board sued me personally for libel

for $245,000. And when the school board was under pressure from

the Office of Civil Rights (OCR) in Atlanta, the board asked me to

write a letter to OCR asking that more time be given for the school

board to comply with federal regulations and the board offered

as a favor to me to withdraw the libel suit. L refused the

request. The libel suits were later dismissed prior to trial.
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Another incident illustrates the determination of Edgefield

County officials to resist change at all costs. In 1976, while

litigation seeking to declare the at-large system racially

discriminatory was pending, a State home rule law was passed

which allows at-large counties to *hift to single-member districts

by referendum, if a referendum was called either by the county

council or by petition of 10 percent of the registered voters.

In E:_efield County, of course, the county council made no

move to call a referendum, so the citizens started circulating

petitions. *:e needed 650 signatures because there were 6,494

registered *oters in the county. On May 13, several weeks before

the deadline, we submitted 57 petition pages, marked pages 1-57, 715

signatures, and 6 days later submitted 16 more pages, marked pages

58-73, with another 113 signatures. When they were all counted,

and after s:rikin; out the names of those that were not properly

registered, there -.ere over 700 valid signatures, more than enough to

require a referendr. Yet, local officials refused to call a

referendu-, zlai-inz -:e had submitted the signatures too late to

be acted uz:n.

The county officials also said that since these petitions

were given :n on di ferent days, they were separate petitions and

could not be added together. This is what they said even though

the petiticns had the same heading and even though the first set

was numbered pages 1-57 and the second set was numbered 58-73. We

went to court to enforce our rights, but by then the time allowed

under the State home rule law ran out and the referendum could not

be held.

Now it is true that there were two black members on the

registration board, but when those two women asked to be able to

come in to help certify names in order to speed up the process,

they were turned away.

Anyway, we have never had the referendum.

That experience taught me a number of things: first, there

is little to which officials in my county will not resort in order
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to maintain :otal control of the county. Second, they are

not even willing to trust the democratic process of allowing the

voters to have a referendum. Third, ordinary resort to the courts

will not work as a way of protecting the right to vote. And last,

the so-called progress that has been made in appointing blacks to

official positions is tokenism, or window dressing.

The power structure in Edgefield County has a history of

systematically excluding blacks from participating in the

political process and the situation is not much improved today.

At present in Edgefield County, there is only one black serving

on the schcz' board who is obviously serving at the pleasure of

the white pc.er structure. There are no blacks serving on the

county coun~:1, although blacks make up 54 percent and 44 percent

of the registered voters.

Without the extension of the Voting Rights Act, there is no

hope of ever getting a black elected to county government in

Edgefield; t>3re is no hope, in fact, of blacks in my county ever

achieving true racial equality.



1144

Thomas C. McCain

vs

Charles E. Lybra

ENTERED
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

GREENWOD DIVISION
FILED

, et al., ) AU6 11)980
MW C FCS. r R." CLEM

Plaintiff, ) nowmv CoMR)
) Civil Action No. 74-281

) ORDER
nd, et al, )

Defendant.

This matter is before the Court as a result of a motion

filed by defendant pursuant to Rules 59(e) and 60(b) asking the

Court to alter, amend, or vacate its Order and Judgment entered

April 17, 1980, and April 22, 1980, respectively. This Court's

Order of April 17 invalidated and declared unconstitutional the

method by which members of the Edgefield County Council are

elected and the Judgment enjoined the defendants from holding

any elections pursuant to the present plan.

The present motion to alter, amend or vacate is made

upon the authority of a decision of the United States Supreme

Court issued April 22, 1980, City of Mobile. Alabama v. Bolden. et

-_. U. S. , No. 77-1844; decided April 22, 1980. The

Mobile case decide* thtat an action by the State that is racially

neutral on its face violates the Fifteenth Amendment only if

motivated by discriminatory purpose. The Court went on to hold

that tg.prove such discriminatory purpose it is not enough to

show that a minority Sroup has not elected representatives in

proportion to its number, but must prove that the disputed plan

was "conceived or operated as a purposeful device to further

racial discrimination."

In this Court's Order of April 17, 1980 it relied

heavily upon the standard set forth by the Fifth Circuit in

II

I
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Zimer v. cgeithen,. 485 F.2d 1297. In Mobile the Court referring

to Zimmer stated:s

That case, coming before Washington v. Davis,426 U.S. 229, was quite *vdetly aidedd
upon the misunderstanding that it is not
necessary to show a discri-in~tory purpose
in order to prove a violation-of the Equal
Protection Clause - that proof of a
discriminatory effect was sufficient.

The Mobile court pointed out that there had been a

finding in the Mobile case that no Negro had ever been elected

to -City Comission because of the pervasiveness of racially

polatized voting, and the trial court further found that city

officials had not been as responsive to the interest of Negroes

as to whites and concluded that the political processes In Mobile

were not equally open to blacks, even though they registered

and voted without an appearance. The Court further found that a

proof of am"aggregate" of the Zimmer factors does not prove

discriminatory intent or unconstitutional discriminatory purpose.

As to past discrimination the Court stated,

But past discrimination cannot, in the manner
of original sin, 'cdidemn governmental action
that is not itself unlawful. The ultimate
question remains whether a discriminatory
intent has been proved in a given case.

As to the at-large electoral system and the majority vote

requirement, the Court stated:
But those features of that electoral system,
such as the majority vote requirement, tend
naturallybto disadvantage any voting minority,as we noted in White v'Reester, s . Theyare far from proof tat the tIar coral
scheme represents purposeful discrimination
against Negro voters.

A careful reading of Mobile and a reconsideration of

the evidence in the present Edgefield County case convinced the

Court that the plaintiffs have not proved that the voting plan

for election of members of County Council in Edgefield County was

either conceived or is operated as a purposeful device to further

racial discrimination nor was it intended to invidiously

93-758-0 - 93 - 73
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discriminate against blacks in violation of the Equal Protection

Clause. Therefore, the Court's Order entered April 17, 1980 and

the judgment entered thereon entered Ap~il 22, 1980 must be

vacated. Since circumstances have changed since the evidence

was oriSinally, taken in this case the parties may wish to-

submit additional evidence on the point that is now the cru of

the case - whether the at-large system was conceived or operated

as a purposeful device to further racial discrimination.

The Court will allow additional evidence to be submitte

on this point and schedules the matter for a further hearing

and the taking of any necessary testimony on Thursday, Septeuber 4

1980 at 10:00 a.m. in the Federal Courthouse in Columbia, South

Carolina.

AND IT IS SO ORDERED.

UNITEDD STATES-DISTRICT JUDGE

August 1980 - TRUE COPY:

Columbia. South Carolina TEST: C. f AC

sy, 0Vjrjj"'- 4V i
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APR 2l1 13to

Thomas C. McCair
and William Sperand on behli nl

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

GREENWOOD DIVISION (4~l~LI~~

I, Ernest Williams APR 2 7 190 -
Lcer, Individually )
all ths si(miarly Ik LLER t f MIn

)• o, , r *ou4I,situated,

Plaintiffs,

Charles E. Lybrand, Gene Huiet,
Henry M. Herlong, Roy A. Harling,
and W. T. Timmerman, Individually
and as members of the County Concil
of Edgefield Countyj Norman Dorn, John

; S. Edwards and Richard A. Beals,
Individually and as members of the
Board of Election Commissioners of
Edgefield County, S. C.; and J. M.

, Pendarvis, Individually and as
i President of the Executive Committee
!of the Democratic Party of Edgefield
i. County,

Defendants.

Civil Action No.

ORDER

This action challengP3 the method by which members of

the Edgefield County Cjuncil are elected. Plaintiffs are certain

black, adult citizens of Edgefield County and allege that the

:'present method of ete.-tion violates the one man - one vote

;principle of Wesberry v. Sanders, 376 U.S. 1 (1964), and that such

%system also dilutes the voting strength cf the black citizens of

Edgefield County in violation of the principles set forth in

:Whitcomb v. Chavis, 40' U.S. 124 (1971), and White v. Rexester,

: 412 U.S. 755 (1973).

The defendants are the five members of the Edgefield

•County Council, the three members of the Edgefield County Board

!of Election Commissioners and the president of the executive

couzittee of the Edgefield County Democratic Party. Each

..defendant is sued individually and in his official capacity.

i
74-28i
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The coplaint.raises iwo issues. The first alleges

that the present apportionment of the Edgefield County Council

dilutes the relative strength of the voters living in Districts

-.One and Three to such an extent as to v olate the rights of

plaintiffs, and other voters similarly *situated, under the First

and Fourteenth Amendments to the Constitution of the Unite'd

States;

The second claim asserts the present apportiorment'bf

Edgefield County Council. including holding elections at-large,

dilutes the relative strength of the class of black voters* of

, Edgefield County in violation of their rights and the rights of

" other blacks similarly situated guaranteed by the First,

* Thirteehth, Fourteenth and Fifteenth Amendments to the Constitution

:of the United States.

The complaint prays for a declaratory judgment that the

'lEdgefield County plan violates the plaintiffs' constitutional

rights. for an injunction prohibitiog the defendants from holding

further elections under the plan; and for an Order requiring

.Edgefield County Council to reapportion itself in a constitutional

,manner.

Defendants deny that the Edgefield County Council ii-

,,unconstitutionally composed or elected and'asks that the complaint

.1be dismissed.

i On May 16, 1974, the Court granted a motion for summary

.Judgment by the plaintiffs holding that because of the unequal ap-

;.proportion of certain of the districts within the county that the

,one man - one vote principle had been violated. On appeal this

matter was heard and decided with Lytle v. Commissioners Election

of Union County, 509 F.2d 1049 (4th Cir. 1974). The Circuit Court

'found that the Edgefield County plan did not have such a variance

*or disparity in population among the districts as to require the

:deletion on constitutional grounds of the resident requirements

L Honorable Sol Blatt, Jr.

..
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imposed by the statute. Page 1054. Just prior Co the trial of

this cause this Court granted defendants' motion for sumnary

judgment based upon the finding of the Appellate Court which

states:

We are of the opinion that the EdgefLeld
County plan, as presently provided by statute,
represents a proper balancing of interest and
without such population variances among the
districts as to require the deletion on
constitutional grounds of the residence
requirements imposed by the statute under

: attack. There is not the wide disparity
in population among the districts as was the
case in Union County. It is not obvious that
a minority, either in numbers or in territorial

. or economical interest, can dominate the Board.
The several districts are of sufficient size

.* not appear to be an irrational method of

achieving a form of county government, elected
, by- all voters of the county but, through itt

residence requirement, assuming some attention
-to territorial interest. We conclude, therefore,

that the District Court was in error in invalidat-
F: ing the statutory election procedure for the

members of the Edgefield County Board.
509 F.2d at 1054

The issue remaining is whether the apportionment

*of the Edgefield County Council, which includes at-large election

of the council members and requires that each of the five members

of council reside in a separate residency district, dilutes the

"voting strength of the black citizens of Edgefield County in

violation of their constitutional right.
AfteT-extensive pretrial discovery this matter was tried

,-before the Court on November 24 and 25, 1975. Thereafter extensive

!'briefs and proposed findings of fact and conclusions of law were

..submitted by the parties. The matter was thcn delayed a long time

because the Court was advised the South Carolina Legislaturp

,,_would adopt a ne:- plan for Edgefield County. After considering

the testimony and over 100 exhibits, as well as studying the

applicabteLaw, the Court makes the following findings of fact 1

and conclusions of law in accordance with Rule 52 of the

Federal Rules of Civil Procedure.

t3
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* - FINDINGS OF FACT

1. That the plaintiffs are black citizens of Edgefield

County. South Carolina. They are duly registered to vote in that

county. Plaintiff McCain lives in District Two of Edgefiild. County,

plaintiff Williams lives in District Three and plaintiff Sepencer

lives in District One. -

2. That the defendants Charles E. Lybrand, Gene Ruiet',

Henry H. Herlong, Roy A. Harling, and W. T. Timerman are or were

at the time this action was commenced the duly elected and acting

members of the County Council of Edgefield.

3. That Norman Dorn, John S. Edwards and Richard A.

Deals are or were at the time this action was commenced the

acting members of the Board of Electton Commissioners of Edgefield

County. "
4. That J. H.. Pendarvis Is or was at the time this

, action was commencid the President of the Executive Committee of I
the Democratic Party of Edgefield County. I

.5. That prior to 1966 the county government of Edgefield

County consisted of a Board f County Commissioners which was

'.composed of a county supervisor, elected at large in the county,

and two commissioners, who were appointed by the gbvernor upon

Recommendation of the County Legislative Delegation. These two

commissioners ran at large for the office and the winners were

recommended by the County Delegation to the Governor for

* appointment. The supervisor had general jurisdic4ion in the

county over roads, bridges, ferries and paupers and in matters

, relating to taxes, disbursement of public funds for county

-.purposes and n other matters necessary for the internal

improvement and local concerns of the county. This. County Board

*of Comissioners did not hay' power to"tax, incur bonded

indebtedness, or appoint members of county boards, commissions

..and agencies or the right of eminent domain nor the right to

prescribe procedures for budgeting and accounting. These afor*-

.mentioned powers belong to the local legislative delegation which

. "4-

I~~

!b'|
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at that time consisted of one senator and one or more members

of the House of Representatives, all of whom were residents of

Edgefield County. These elected officials exercised their powers

.through the enactment of local_4l s inthe General Assembly.

6. Prior to 1966, the 'state senator from Edgefield

County and the members of the House of Representatives were

elected at-large by the voters of Edgefield County. In that year

O'Shields v. McNair, 254 F.Supp. 708-(D.C.S.C. 1966) required the
reapportionment of the State Senate and it became obvious that

Edgefield County with such a small population would'probably lose

its resident senator. Therefore, on June 1, 1966 Act No. 1,104

of 1966 was passed creating Edgefield County Council, which had

three members and was elected from the county at-large from each

of three residency districts set forth in the Act. Section 4 1
of the Act vested in Councilttre power to recommend appointments

with the approval of the Edgefield County members of the House

of Representatives and the powers of Council were set forth and

included the rights: to exercise the powers of eminent domains

to make apportionments and levy taxes, to incur indebtedness, to

-issue bonds, to order the levy cnd execution of ad valorem taxes;

to prescribe methods for accounting for county offices and

departments and supervise and regulate the various departments

of the county.

7. By Act No. 521 of 1971 the number of members of

county coundSl. was increased to five and the residency district were

.also increased from three to five.
2

8. Prior to 1966 county governments in South Carolina

had been controlled by the members of the General Assembly and I

.particularly the state senator. Since local acts, "known as

Supply Bills" were required to be passed each year to levy taxes

and appropriate monies for the operation of the counties, and

since these bills required passage by both the House of Representativ

and the State Senate, the state senator exercised great control

(actually a veto) over the operation of his county. The purpose

.. These five members are elected for four-year terms at staggered.
two-yeir intervals.

•-5-
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of Act 1104 of 1966 was to create a strong county government
with proper representation from the urban and rural areas. By

• "requiring the candidates for county council to run at-large

rather that ft gl-umber -districts- it-was hoped that council
members would be responsive to all voters in the county arid reduce'
factionalism or sectionalism. By requiring the candidates to

. reside in a certain district, one area of the county could not

dominate council membership. The at-large feature of the election

process was in keeping with the prior election plan for county I
i commissioners ad almost all other county officers in South

Carolina. I
8. The increase in membership from three to five passed:

in 1971 was made as an effort to provide wider representation on

council and to provide rural areas with a greater voice in

county government.

9. There was no evidence that either Act 1104 creating

county council or Act 521 expanding its membership were enacted

:.for the purpose of diluting black voting strength. But this does

a not mean that'they do not have the effect. The residence districti
established by both 1104 and 521 are based upon voting precinct

lines of long standini-and which anti-date the creation of county

,4Ip ;"council.Ilk
10. The South Carolina Attorney (oneral submitted to

the Attorney General of the United States the chat ges made under i

*Act No. 521. After review pursuant to Section 5 of the Voting
4,

bRights Act of 1965 the Attorney General of tlhe United -- tates on
* 1! November 24, 1971 informed South Carolina Att nrey General that

i he interposed no objection to the implementation of Act No. 521.

11. At the time of the Attorney General's letter
(November 24, 1971) South Carolina had a "full slate" voting law.

; (523-357 S.C. Code 1962). This is no longer the law3 of South

Carolina and minorities, both of race and of party, can increase

* their effoctive voting strength by "single-shot" voting, rather

This change resulted from a black challenge in Stevenson v. West,
C.A. 72-45 CD.S.C. unreported case 4/7/72). S.C. epubLicans had
failed in their suit eight years-earlier. Boineau v. Thornton,
235 F.Supp. 175 (D.S.C. 1964), aff'd 379 U.S. 15 (196h).

4 -6-
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.than being required to vote for candidates equal in number to

the offices to be filled.

12. As of the 1970 census Edgefield County's population

was 8,104 black and 7,386 white. The total voting age population

was 9,364. of which 4,167 or 44.5Z_were black and 5,195 or 55.5Z

were white. Although blacks make up 51.6Z of the population,.they.

* comprise only 44.5Z of the voting age population, obviously due

to the age structure of the black and white populations of the

county.
13. As of July 31, 1975 there were 5,685 registered

voters In. Edgefield County, 2,254 being black and 3,429 white.

Therefore, the black citizens comprise 51.6Z of the total population.

44.5Z of the voting age population and 39.6% of the registered

" voters. For whites these figures are 48.3% 55.5Z and 60.3Z

.respectiveLty. These figures reflect that 54Z of the black voting"

population of the county is currently registered to vote.

14. Of the five council districts 4 in Edgefield County

two contain a majority of black registered voters. In District

Two blacks make up 61.8% of the total registered voters and 52.3%

in District Five. The black percentage in Districts One, Three

.and Four are 30.8Z, 361 and 18% respectively.

-15. Of the 46 counties in South Carolina, Edgefield

ranks37Mh-I size with 482 square miles. According to the 1970

census Edgefield County is 41st in total p".alation and 37th in

,:population per square mile with 32.6 persons per square mile. The!r .* -*

rural population is 10,390 or 66.2Z and the urban population is

5,302. The rural population is 54.3% black and a majority pf

.these persons are located in the northern and eastern parts of the.

,county.

16. Black citizens of Edgefield County now register

to vote on an equal basis with-whites. As was true in many other

areas of the south, it was quite difficult, and often impossible,

" The residence districts follow precinct lines, as follows
District 1: Johnston 1, Johnston 11, Long Branch
District 2: Trenton, Central, Bacon
District 3: Edgefield I, Edgefiol&.II
District 4: Merriweather, Colliers, Cleveland, Kendall

* District 5: Red Hill, Rock Hill, Moss, Meeting Street.
Pleasant Lane

-7-
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to register to vote until approximately 30 years ago. At the

time of the passage of the Voting Rights Act in 1965 less than

20Z of the voting age blacks of Edgefield County were registered.
5

17. The Democratic Party has always dominated

government in EdSefield County. Until the past 15 years the

primary of this party was the only meaningful election anywhere in

the state. Blacks were excluded from participation in the

Democratic primaries until Elmore v. Rice, 72 F.Supp. 516

(E.D.S.C. 1947) aff'd, 165 F.2d 387 (4th Cir. 1948). But even

after this landmark decision blacks in Edgefield County found it

very difficult to register and-threats were made against some

blacks who did register.

18. 'No black has ever received a Democratic nomination!

or been elected to public office in a corested election in
6

Edgefield.

19. Blacks now participate in the affairs of the

Democratic Party and this participation has grown in recent years.
Blacks have participated wi hin the organization of the Democrati

Party and in the selection of its officials. They have also

participated in organizing the precincts. At the197-ounty

* Convention for the Democratic Party approximately one-third of

* those in attendance were black. Of the 15 delegates elected by

the County. Convention to the State Convention of the Democratic

Party, four were blqck. The Edgefield Democratic Party has a
* black vice-chairman and the alternate committeeman to the State

Executive Comnittee is also a black.

' 20. Until 1970, no black had ever served as a'precinct

election official, -nd since that year the number of blacks
appointed to serve has been negligible, although the percentage

of registered voters who were black ranged from 33% in 1970 to

U B
"' VAP.. 4,103 3,764

,Registration 3,950 650
1 96.3% 17.3Z

(United States Comission on Civil Rights, Political Participation
252-53 (1968)]

6 A black was -appointed to a vacancy on the County School Board
and has been unopposed in subsequent elections.

I
-8-
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40Z in 1974. The

general elections

Primaries

1970
1972
1974

All primaries

figures, arranged separately

and a school board election,

OW OB

68 4
69 4
55 9

192 17

for primaries,

are as follows:

ZB

5.5%
5.4Z.
10.8%

8.1Z

General Elections

1970
1971'
1972
1974

All General Elections

87
50
86
58

281

7
1

13
12

33

7.4Z
1.92

13.2Z
17.1Z
15.4%

School Board Election

1974 34 4 10.5%

Total (all elections) 507 54 9.62

, Elections conducted in 1970-1974 are as follows:

1970: School Board, Primary, General
1971: Special General
1972: Primary, General
1974: School'Board, Primary (including runoff),

General

By analyzing these elections, it was possible to get a

clear picture of how elections take place in Edgefield County.

The Court's overall finding is that blacks were virtually totally

excluded up to 1970, and that since that time they have

progressed to minimal tokenism.

21. The race of those appointed to serve as precinct

election officials.has traditionally been regarded as an important

barometer of the deU.:ee of minority participation in the voting

process. In Edgefield County, precinct workers are appointed

not by precinct oif'4cials but by county officials -- the County

Democratic Executive Commitcee for primary workers, and the

County Election Comission for general election workers. Evidence

concerning the past few years' elections in Edgefield County

. showed exclusion of blacks (by officials exercising state action)

* in a critical part of the election process.

-9-
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22. Of the 17 precincts in Edgefield County, fully 8

hav never had a black person serve at the polls, at any of the

eight elections conducted since 1970, primary, general, or school

.board. These precincts are shown below, with the total number of

white official who have served during this periods
B

Bacon 27 0 "
Central 27 0
Cleveland 28 0
Colliers 30
Kendall 30 0.
Long Branch 27 0
Moss 26 0
Red Hill 30 0

" 23. Even among precincts whose voters are predominately

black, county officials and county Democratic Party officials have

refused to appoint any significant number of black.precinct workers." .
The number of precinct workers, b7"race, all elections kince

, 1970 is shown'below for the 5 precincts which are majority blacks

Z B Reg. 1W lB Z B

Johnson I (512) 38 5 11.6Z
Keeting St. (55Z) 28 1 3.4Z
Pleasant Lane (682) 24 2 7.6Z
Rock Hill (802) 28 -I *6 3.42
Trenton (66Z) 35 10 *6 22.2Z
Total 153 19 11.5%

24. The evidence also showed that in each election

certain officials are given greater responsibility (Edwards

testimony) and work and are paid for more than one day. Records

for the 1971 and 1974 elections showed 4 whites and no blacks in

these positions. (During the 1972 election some -preci ncts worked

all workers for two days, but here again 22 whites worked more

than the minimum number of days, compared to 0 blacks.)

25. Evidence was also presented concerning the race of

the precinct Democratic Comnittee members. The number of such

precinct officials, by race, for 1970 and 1974, Is shown below:

w B ZB
1970 (12 precincts reported) 34 1 2.82
1974 (17 precincts) 43 4 8.5z

Total 77 5 6.12

Five of the 10 black workers appointed at Trenton (McCain's
precinct) have come in the two elections since black voters
captured control of the precinct during the 1974 precinct organiza-
tion meeting. Eien in both those elections, a majority of the ,
workers appointed were white.

-10-
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26. The evidence established that voters in Edgefield

County, when confronted with a race between black and white

candidates, vote along racial lines. This behavior pattern

is very clear as to white voters, many of whom will not vote for

a black candidate. This fact is evident both from a visual

examination of election, results and from the statistical analysis

of those results done by plaintiffs', expert witness, Dr. John

Such.

27. Four black candidates have run for office in

Edgefield County, 1970-74, two for school board in 1970

(Lanham and Senior), one for County Council in 1974 (McCain),

and one for South Carolina House of Representatives in 1974

(Brghtbarp). One of these candidates, Brightharp, also was in a

runoff.

28. Examination of the electiodIresults shows an

extraordinarily high correlation in every election between the

votes received by a black candidate and the racial composition of

the precinct. This is true for all precincts, but is especially

clear in the precincts which are virtually all white. In these

precincts, in each election, the vdtes cast for black candidates

ranged from zero to just a handful:

1970 School Board Election

1970 Z B Reg. W B W B

Colliers 8% 66 2 68 0
Long Branch 102 30 5 340 5 --
Red Hill 12 92 0 92 0 I

(House) (County Council) (House Runo:

1974 Z B Reg. W B 1 B H B
Cleveland 52 45 0 37 4 49 4
Colliers 4Z 81 2 78 6 87 4
Long Branch 12% 45 3 43 7 51 5
Red Hill lZ 66 0 53 9 67 5

29. The Edgefield County pattern of racial bloc voting

was confirmed by plaintiffs' expert witness, Dr. John Suich, who

testified that the statistical correlation between the race of

the voter and the race of the candidate was extraordinarily high,

-11-
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in the range of 0.90 (on scale of -1.00 to +1.00) for each

election in which a black candidate has run. Dr. Such

-testified that the correlation was not just statistically

significant but overwhelming, and the Court agrees. The

correlation between race and voting pattern vent up, not down,

from 1970 to .1974.

30. The testimony also showed that in both 1970 and

1974, each of the two black candidates received almost identical

numbers of votes in each precinct. This was true for each

precinct,but again was especially' marked for those precincts

which are virtually all white. In 1970, for example, the two

black candidates lost to the two white candidates by identical

votes in the precincts of Central (43-6), Cleveland (51-1),

Kendall (66-18), Long Branch (30-5), and Red Hill (92-0). In

six mor precincts, the difference between the two blacks (and,

correspondingly, between the two whites) was-three votes or less.

In 1974. the two black candidates lost in Central by idential

votes of 35-14, and the votes in eight other precincts varied by

eight votes or less.

31. The nearly identical votes cast for the two black

candidates in 1974 were the more striking because of the evidence'

/ about the differences 'between them. T. C. McCain has long been

known as an "activist" and has been engaged in many controversies

with county officials. George Brightharp has not been engaged in

controversial. issues and has had a relatively close relationship

with county officials and other white people. The evidence shows

that these differences were wholly outweighed by the one common

characteristic shared by HcCain and Brightharp--their race.

32. The testimony of plaintiffs' witness Brightharp and

• defendants' witness H. Sam Crouch shows that blacks do not have

equal access to the election process and the present system dilutes

their strength. Brightharp testified that he had decided to

run for office in the hope that voters would decide on the basis

of issues or the merits of the candidates and in the hope that

- -12-
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racial politics was a thing of the past. After analyzing the

election and the returns, he concluded, sadly, that racial

politics is ever present in Edgefield County. and that because of

it, blacks are not able to participate fairly as Edgefield

County voters.

Mr..Crouch, Secretary of the Edgefield County

Democratic Party, testified that blacks do not participate as

equals in the electoral process of Edgefield County, and that the

present system is the legacy of a long history of racial

segregation. He said that there has been some improvement but

it must come slowly, and indicated that no greater speed would

be possible voluntarily -- that it would take a court order.

33. Juries. Blacks were historically excluded from

jury service in Edgefield County. As late s 1968 and 1970. the

grand jury had no blacks at all, while the trial jury venires *in

those years had few-blacks. It was not until suit was brought

in 1971 that the Jury list was reconstituted to include blacks

fairly. Bright v. Thurmond, CA No. .71-459 (D.S.C. 1971).

34. Chain Gang. fhe Edgefield -County Council historical:

kept the county chain gang segregated by rate, until a suit was

brought in 1971. Carracter v. Mortan, CA No. 71-314 (D.S.C.

Nov. 17, 1971); 491 F.2d 458 (4th Cir. 1973).

35. Blacks have been excluded from county employment

by the County Council, even up to the prese.i. No current black

employee began service before 1971. Until the very eve of trial

in this case, black employment was negligibie. It was only when

trial was about to begin that the County suddenly began hiring

blacks in any numbers.

W B

As of 9/1/75 33 4
From 9/1/75 to 11/12/75 8 11 _

In addition, blacks are heavily concentrated at the lower

wage levels. Of the last minute hires, none of the 11 blacks

earns more than $5,440, while none of the 6 white males earns less

-13-
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. than that. figure. (Two white females earn less than $5,460. For

411 county full-time employees, the salary levels are as follows,

WH WF BH BF

Less than $5,460 0 7 1 4
.$5,460 2 0 7 0
More than $5,460 22 6 2 0

36.7 Blacks have been excluded by the County Counci

in appointments to country boards and coumission. The date of

trial membership of boards and comiissions appointed by the

County Cbuncil is as follows:
V B.

Fire Study Committee 7 0
Human Relations Committee 10 9
Emergency Ambulance Service Board 3 0
Airport Commssion 3 0
Planning Board 71 2
Tech District 1.0
Board of Tax Assessors 0
Tax Board of Appeals -3 0
Center for Mental Health Services 1 0
Health Professional Scholarship Board 5 0
Registration Board 3 2
Mini-Bottle Comission 6 1
Alcohol A Drug Abuse Commission 6 1
Hospital Board 7 0
Water & Sever Authority Board .4 1
Migrant Health Program V 0
Department of Social Services 3 2
Upper Savannah Regional Planning Board 3 1
Senior Citizens Council . 9 6

'Total 95 25
Total excluding Human Relations

Commission and Senior Citizens
Council 76 10

37. The Human Relations CommLtte2 -was described by

two witnesses, T. C. McCain and Willie Bright. McCain testified

that be had been instrumental in persuading the County Council

to create such a committee, and that the Council had set a

condition that there be a white majority and white chairman.

Bright a member of the Committee, confirmed McCain's account of

the Committee's origin, and testified that after a few eettings,

the chairman (white) resigned, and was replaced by another white.

After one more meeting, the new chairman never called another,

and the Committee had become defunct. When asked on cross-

examination why the black members had not called a meeting them-

-14-
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selves, Bright testified that the lifelong traditions of

Edgefield County and the conditions under which the Comittee

.had been set up did not allow for any such exception to white

dominance.

38. The public schools of Edgefield County vex*

historically segregated by race. School officials' first response

to the ban on school segregation did not come until well after

the 1954 Brown v. Board decision, and was a "freedom of choice"

plan which resulted in fever than 3 of the black students

attending, school with white students. It was not until .

September 1970 that any appreciable amount of desegregation

took place, under a plan finally approved by the U. S. Department

of HEW. After formal desegregation began to take place there I
was an effort by school trustees to maineain the racially

discriminatory character of the schools. Under the school board' s

1970 plan, Strom Thurmond High, -the formerly white school, was

designated the high school for all students. It kept "Confederate

Rebel," and "Dixie" ai the.:school nickname and school song, and

kept the use of the Confederate Flag as the school symbol at

athletic and other events. Black citizens complained that Strom

Thurmond High was being maintained as an essentially segregated

school, and that the school symbols were badges of slavery, white

racism and were ,4eegrading indicia of second-class citizenship for.

blacks. The school board promptly resolved that "the existing

traditions now in force in all schools of the system will

continue," and secured an ex part injunction against blacks'

gathering or demonstrating against the school policies. Blacks

-affected by the injunction were never able to obtain a hearing

on tbeir motion to dissolve the ex parte injunction, which led

this Court to vacate it.-McCain v. Abel,-CA No. 70-1057 (D.S.C. 19:

39. Blacks in Edgefield County have a much lover

socio-economic status than do whites. Blacks as a group have

smaller incomes, less education and fever emloyment opportunities

o-15-
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CONCLUSIONS OF LAW

1. The Court has jurisdiction pursuant to 28 U.S.C.

1331(a). 1331(3) and (4) and 2201. Also pursuant to Rule 23

*of the Federal Rules of Civil Procedure the Court has the power

to consider an act upon application for establishing a class

action.

2. The Court finds that the necessary requirements

of Rule 23 have been met for the maintenance of the class action

since the class is so numerous that the Joinder of all members

is impractical, there are questions of law and fact common to

the class, claims or defenses of the representative parties

are typical of the claims or defenses of the class and representative

parties will fairly and adequately protect the interest of the -..

class. The class is composed of all bla citizens who are

residents of Edgefield County. South Carolina.

3. This action is brought for declaratory and

injunctive relief alleging deprivation under color of law,

statute, ordinance, regulation, custom or usage of certain rights

and privileges secured to the plaintiffs by the Constitution

and laws of the United States and such suits is authorized by

42 U.S.C. 51983. The plaintiffs claim constitutional deprivation

of rights secured by the First, Thirteenth, Fourteenth anO

Fifteenth Amendments to the Constitution of the United States.

A/& 4. Since the plaintiffs have made a constitutional

attack on the form of government now in use in Edgefield County,

South Carolina and the method of electing the members of County

Council and the residential requirements of these members, the

plaintiffs have the burden of proof and must establish their

claim by the greater weight or preponderance of the evidence--

in establishing that the political processes leading to the

nomination and election of candidates to County Council are not

equally open to participation by blacks and that members of the

class have less opportunity than do white residents of the county

to participate in the political process and to elect representative:

-16-
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. of their choice. White v. Regester, 402 U.S. 755 (1973).

White also holds that it is not enough that plaintiff show that

.a racial group allegedly discriminated against has not had

-legislative seats in proportion to its voting potential. It

must prove that the election process is not'equally open to

participation by the minority group. This been proved it thq

present case.

5. The Supreme Court in White v. Regester identified

several factors indicative of denial of access to po .itical

process. Among these are:

a. A history of official racial discrimination

-which touched the right of the minority to register and vote

and participate in the democratic process,

b. An historical pattern of &dAsproportionately low

number of the groups' members-being elected to the legislative

body.

c. A lack of responsiveness on the part of elected

officials to the needs of a minority communitys

d. A depressed socio-economic status which makes

participation in community processes difficult;

e. Election rules or party rules requiring majority

vote as a prerequisite to nomination.

ii. Other indicia were added by the Fifth Circuit in

Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973). These incJude.

a. .Poll taxes

b. Literacy test

c. Property ownership requirements for running for office

d. Disproportionate education, employment, income

levels and living conditions.;

e. Bloc voting - polarized voting by race

f. Segregation principles adopted by political parties;

g. Requirement for majority vote to'be elected;

h. Prohibition against single-shot voting;

I. Syscrmatic exclusion from juriesand

J. -Levy of taxes to maintain a dual school system.

-17-
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While many of these restrictions have been removed

i.e. single-shot voting now allowed, no poll tax, no literacy

test, unified school system, jury selection open to all rqgstered

.voters, there is still a long history of racial discrimination

in all areas of life. There is bloc voting by the whites on a

scale that this Court has never before observed and all advances

made by the blacks have been under some type of court order.

Participation in the election process does not mean

simply the elimination of legal, formal or official barriers to

black participation. The standard is whether the election system

as it operates in Edgefield County tends to make it more difficult

for blacks to participate with full effectiveness in the election

process and to have their votes fully effective and equal to those

of whites. Black voters have no right to/elect any particular

candidate or number of candidates, but the law requires that

black voters and black candidates have a fair chance of being

,successful in elections, and the record in this case definitely

supports the proposition and finding that they do not have this

chance in Edgefield County.

If black candidates lose in the normal give-and-take of

the political arena then the courts may not interfere. And under

no theory of the law can a court direct a white to vote for a

black or a black to vote for a white. However, if there is

proof, and there is ample proof in this case, that the black

candidates tend to lose not on their merits but solely because

of their race, then the courts can only find that the black

voting strength has been diluted under the system and declare the

same unconstitutional.

Black participation in Edgefield County has been merely

tokenism, and even this has been on a very small scale. Black

workers at the polling places are appointed by the white controlled

democratic party and blacks have been poorly represented even in
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predominately black precincts as the above findings of fact

reflect.

There can be no other explanation for the amazing

votes reflected in Findin~p of Fact 28-30 except that whites

absolutely refuse to vote for a black.

Thi County Council has not been responsive to the ieeds

of black citizens, even though they make up a majority of the

population of the county. The small number of blacks employed

'by the county, their pay scale, the small number of blacks

appointed to various county committees and the nature, duties

and responsibilities of these committees are stark proof of

official neglect and tmconcern on the part of the Edgefield

County Council. -i', re 120 positions on various boards and

commissions appointed by the present Couty Council. Of these

25 are held by blacks, with 9 of the positions being on the

now non-existent human relations committee and 6 of the

remaining 16 being on the senior citizens counsel. Of the 19

different boards and commissions black serve on only 9.

No black has been elected to County Council, the

state legislature or any countywide office. The black serving

on the school board obviously serves as a token and at the

pleasure of the white power structure.

Normally the majority vote requirement and run-off

elections to insure a majority do not dilute black voting strength.

but in combination with all the other evidences of discrimination,

bloc voting and disregard for needs of black citizens the

majority vote requirement, run-off elections and even staggered

terms of the members of council tend to di: %te the voting strength

of the blacks.

The present at-large voting plan is aggravated by

the fact that there is only one party politics in Edgefield

County, because there is no competition between parties and no

need for the existing party to seek black support.
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All these factors when coupled with the strong history

and tradition of official segregation and discrimination draws

the Court to the inevitable conclusion that the rights of the

blacks to due process and equal protection of the laws in

connection with their voting rights have been and continue

to be constitutionally infringed and the present system must

be changed.

IT IS, THEREFORE, ORDERED that judgment be entered

in favor of the plaintiffs and that the defendants are hereby

enjoined from holding any further elections for Edgefield

County Council until a new and constitutional method of electing

members to County Council has been adopted pursuant to

applicable state law.

IT IS FURTHER ORDERED that the Court shall maintain

jurisdiction of this case during the interim and while the plan

is being adopted in accordance with the provisions hereof.

AND IT IS SO ORDERED.

U ITED STATES DISTRICT JUDGE
April1980

TRUE COPY:
Columbia, South Carolina TEST:

%:Y T C. FOSTER, JR. CLERK
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Senator HATCH. Our next witness will be Dr. Arthur Flemming,
formerly the Chairman of the U.S. Civil Rights Commission.

Dr. Flemming, we are happy to have you with us today.

STATEMENT OF ARTHUR S. FLEMMING, CHAIRMAN, U.S. COMMIS-
SION ON CIVIL RIGHTS, ACCOMPANIED BY THELMA CRIVENS,
VOTING RIGHTS ACT STUDY PROJECT DIRECTOR, AND PAUL
ALEXANDER, ACTING GENERAL COUNSEL
Dr. FLEMMING. I am Arthur Flemming, presently Chairman of

the U.S. Commission on Civil Rights. With me today are Thelma
Crivens, the Commission's Voting Rights Act study project director,
and Paul Alexander, our Acting General Counsel.

I appreciate the opportunity to speak to you tday concerning S.
1992, the Senate equivalent of H.R. 3112. We support this bill.

I would like to submit for the record, in addition to my state-
ment, a copy of our recently released report entitled, "The Voting
Rights Act: Unfulfilled Goals."

Senator HATCH. Without objection, it will be entered in the sub-
committee record.

Dr. FLEMMING. There are two remaining issues of concern to,- q-s en aaprpriate-extenson of- th Vtig Rights Act.
The first issue relates to a proper standard for proving discrimina-
tion under section 2 of the act. In our report we recommended
amending section 2 of the Voting Rights Act to prohibit voting
practices and procedures that leave the effect of discriminating. We
included this recommendation because of the confusion as to the
status of the law growing out of the 1980 decision of the Supreme
Court of the United States.

The confusion created by the Bolden decision is aptly described
by the Fifth Circuit Court of Appeals Judge Goldberg in a recent
case. "As Justice White surmised," he said, "in Bolden, the Su-
preme Court's decision 'leaves the courts below adrift on unchar-
tered seas with respect to how to proceed on remand.'

The House of Representatives ha chosen to clear up this confu-
sion through an approach that facilitates the elimination of voting
discrimination. We support the solution that is represented by the
amendment to section 2 included in the bill that has passed the
House.

Section 2 as proposed in the House-passed bill is modeled after
the standard for proving. unconstitutional vote dilution in White v.
Regester. In that decision, which involved the constitutionality of
multimember districts in Dallas and Bexfar Counties, Tex., the Su-
preme Court enunciated the following standard of proof:

The plaintiffs' burden is to produce evidence to support findings that the political
processes leading to nomination and election were not equally open to participation
by the group in .uestion-that its members had les opportunity than did other
residents in the district to participate in the political processes and to elect legisla-
tors of their choice.

White v. Rgater sets realistic standards for analyzing voting di-
lution cases. Prior to Bolden, White'i logic guided lower court deci-
sionmaking. White commanded courts to look at the objective con-
ditions and the totality of circumstances that, along with the chal-
lenged practice, combined to exclude minorities from effective polit-
ical participation.



1168

Thus, in White, evidence of voting dilution in Dallas County in-
cluded lack of access to slating candidates, the use of racial cam-
paign tactics, and lack of concern by white candidates for the needs
of the black community. In Bexar County, proof of vote dilution in-
cluded a history of discrimination against Mexican-Americans in
education, employment, economics, health and housing, restrictive
voting, registration procedures, a white only primary, and general
unresponsiveness to Mexican-American interests.

White also makes unmistakable that the lack of opportunity to
participate in the political process on an equal basis with whites is
the standard for determining unconstitutional vote dilution. The
Court specifically stated that to sustain a finding of unconstitution-
al vote dilution "it is not enough that the racial group allegedly
discriminated against has not had legislative seats in proportion to
its voting potential."

Proof under the White standard is by no means easy. Indeed, liti-
gants have lost voting dilution cases under it, even in situations

. where plaintiffs have established a lack of proportional representa-
tion because of the existence of at-large systems. The standard for
proving discriminatory result requires much more than proving un-
derrepresentation. Such a standard insures against the filing of un-
meritorious lawsuits.

Examples of the type of evidence that would be relevant to prov-
ing unconstitutional vote dilution under a results test, but not
under an intent test, are contained in our report. I have referred to
those case histories in my written testimony.

The existence of the problems that are reflected in the case his-
tories that are set forth in my written testimony are irrelevant
under an intent test that inquires into the minds of public officials.
They would be highly relevant under a results test that inquires
into the extent of minority access to and participation in the politi-
cal process of the community.

If the White v. Regester standard is not followed, litigators repre-
senting excluded minorities will have to explore the motivations of
individual council members, mayors, and other citizens. The ques-
tion would be whether their decisions were motivated by invidious
racial considerations. Such inquiries can only be divisive, threaten-
ing to destroy any existing racial progress in a community. It is the
intent test, not the results test, that would make it necessary to
brand individuals as racist in order to obtain judicial relief.

I would like to make a few comments on the second issue con-
tinuing to divide those seeking extension of the Voting Rights
Act-bailout. The Commission in its report does not make a recom-
mendation regarding a bailout provision because we believe that
the protections afforded by section 5 are critical to continued prog-
ress and that the existing bailout provisions are tightly drawn.
However, review of the House-passed bill led us to support the re-
vised bailout procedure as it is carefully drawn to assure that
States or counties are not permitted to remove themselves from
coverage when discrimination continues to exist.

The Senate, it seems to us, is at a crossroads on voting rights.
The Congress has the power and duty to eliminate the current con-
fusion about the standards for judging the fairness of elections sys-
tems. If the Congress travels the "intent path," it will lead to fruit-
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less inquiries into the minds of State and local legislators and con-
tinuing judicial confusion over how to prove intent. This path will
leave minorities in a position where they would find it virtually
impossible to obtain judicial relief from indefensible situations.

On the other hand, if the Congress travels the "results path," it
will contribute to the promulgation of realistic standards that can
asueminorii Wt por t orequal-participation-in-ourNa-
tion's political processes and help finally to fulfill the long-delayed
promises of the 13th, 14th, and 15th amendments.

Thank you very much, Mr. Chairman.
Senator HATcH. Thank you, Dr. Flemming.
The Civil Rights Commission recommended, in its September

1981 report, "The Voting Rights Act: Unfulfilled Goals"-I think
you have a copy right tere-that the act be extended 10 years.
This was done at least a month after the House Judiciary Commit-
tee had reported its final version of H.R. 3112. I guess the question
is: Why does the Commission's recommendation differ from that of
the House? The House, of course, is extending it in perpetuity?

Dr. FtIxxwro. Our feeling at that time was that a 10-year exten-
sion would constitute sound public policy. On the other hand, we
have had the opportunity, as you know, since the House bill was
reported and since the House passed on that particular bill, to take
a look at the position taken by the House. As I indicated in a
public statement some months ago, the Commission does concur in
the House bill.

Senator HACH. You are fully aware that section 2 will be ex-
tended to every jurisdiction in this country?

Dr. FL G. That is correct.
Senator IHAmHi. And that it will apply to all at-large jurisdictions

in this country as well--some 12,000 jurisdictions.
Dr. FLMMNG. That is correct.
Senator HATHi. Every State in this Union has to be somewhat

concerned, whether or not what is done in section 2 of the House
bill is going to be in fact a good change in law or a bad change in law.
Is that correct?

Dr. FLmmNG. Yes. After all, every jurisdiction up until now has
had to be concerned about section 2. As I have indicated in my
statement and as the Commi sion has indicated in its report, we
believe that because of developments in the courts the amendment
that has been added to section 2 is a sound amendment.

Senator HA cH. On pages 40 through 44 of the Commision's
report there is much said about the differences between white reg-
istration figures and minority registration figures. What does that
tell us?

Dr. Fi G. Pardon memt-I-did not hear the entire question.
Senator HATcH. On pages 40 through 44 of the Commision's

report, I point out that there is much said about the differences be-
tween white registration figures and minority registration figures.
What exactly does that mean? What should that tell us? What is
the significance of all that evidence?

Dr. FzuXNOW. This is designed, Mr. Chairman, to show the
degree of progress or lack of progress over a span of time in this
particular area
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Senator HATCH. According to the Census figures, in the 1980 elec-
tion in South Carolina, for example, black registration was 61.4
percent and white registration was 57.2 percent. What does that
tell us? What is the significance of those figures?

Dr. FLEMMmG. From our point of view, I have not seen those
particular figures. Our figures show, as you know because you are
looking at this part of the report, that at the time they were com-
piled it was 64 percent white and 60 percent black. If the census
figures now reflect the kind of change that you have indicated,
which is a fairly slight change but nevertheless a change in the
right direction, we are delighted that is the case. We feel, as we try
to reflect in this report, that the Voting Rights Act has made a
very significant contribution in various others. However, also as a
result of our fieldwork and as a result of other evidence that we
have been able to consider, we feel there is a great distance still to
travel.

Senator HATCH. Your 1976 figures indicate that- between the
1976, and the 1980 figures, which I have just cited 61.4 percent
black registration and 57.2 white registration, that there has been
a significant gain under the present voting rights law, which you
have recognized in your statement.

Dr. FLEMMING. As you appreciate, Mr. Chairman, figures of this
kind are one factor that is taken into consideration in evaluating a
situation in any jurisdiction. As far as these particular figures are
concerned, they do indicate some progress. There is -no question
about that at all. However, there are other factors that always
have t-into -consideration also.,_ -

Incidentally, Mr. Chairman, I would like to make clear that in
connection with our discussion of section 2 we recognize that sec-
tion 2 must be administered or implemented under the kind of
standards that are set forth in the White opinion.

Senator HATCH. On page 253 of the report--
Dr. FLEmMING. 253?
Senator HATCH. Yes. I do not think it will be necessary for you to-

look it up. The Commission recommends an effects standard in sec-
tion 2. Are you satisfied with the results standard in the House bill
and S. 1992?.

Dr. FLEMMING. That is correct. My answer is we are satisfied
with it. I have noted some of the discussion about the distinction
that might be drawn between effects and results. Personally, I feel
that they are both headed in the same direction. As a commis-
sion-and we did consider this as a commission-we are satisfied
with the results standard and feel that it does achieve the kind of
objective that we had in mind in our recommendation to which you
have referred.

Senator HATCH. In the report on page 254, there is an example to
illustrate the need for change in section 2 as follows:

A jurisdiction's effort to annex a predominantly white residential area may have
the effect of decreasing substantially the minority population in the annexing juris-
diction. This decrease could dilute the political strength of the minority community,
resulting in the community's inability to elect candidates of its choice.

If such annexation occurred and the result were a dilution of the
minority's voting strength, would this not be a violation of section
2 as amended, even if, for example, the annexation was made to
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increase the jurisdiction's tax base with the purpose of increasing
services to aR citizens?

Dr. F[MMING. Mr. Chairman, this would be only one factor that
it seems to us a court would take into consideration. There would
be a good many other factors relative to the situation in that juris-
diction that would have to be taken into consideration and weighed
by the court before a decision could be made.

It seems to us that certainly the courts have indicated through
the White case that in evaluating a situation of this kind you look
at a whole list of factors and that a judge then weighs them and
arrives at the decision.

Personally, it seems to me that is a sound approach to try to get
a record which reflects the actual conditions that exist in a particu-
lar locality relative to the possibility of access to the political
system on the part of minorities, and then the judge, having had
the benefit of listening to all of that evidence and evaluating it, ar-
rives at a conclusion as to whether or not the minorities really do
have a genuine opportunity for access. To me, that is our way of
getting at a problem.

Senator HATCH. Under the results test how does a judge arrive at
that conclusion? What does the judge ask himself? What is the
standard that he can apply so that he knows how to arrive at an
appropriate conclusion?

Dr. F1iw o. I think the White case is a good example of the
way in which the mind of the judge would and should operate. Theg eat thing about that approach is that it means that we have the

bnefit of an adversary proceeding before a judge who is looking at
the facts relative to the situation in that particular locality. On the
basis of that adversary proceeding, the judge arrives at a conclu-
sion as to whether or not minorities have been and are being
denied access to the political system. I believe in the adversary
system before a judge.

Senator-HATd. -But what does each party argue in that adver-
sary system? What does the judge ask himself in White? Tell me
what he asks himself. How does he reach that judgment? How does
he know that judgment is correct? Does he just say, "Well, I feel
like the totality of circumstances suggests discrimination." What is
the standard?

Dr. FID.Mo. If we take the White case, it is clear that they
reviewed evidence on a whole series of points. I referred to it brief-
ly in my opening statement here. I have read that.

There is a whole series of factors that clearly were weighed by
this case, the judges that participated in that ultimate result. They
related to the question of whether or not minorities really had a
genuine opportunity for access to the political system.

Senate HATcH. We know they looked at evidence. However,
using the Rhite case, what question did the judge ask himself that
evaluated this evidence? How did he "weigh' the evidence?

Dr. Fzamxo. Pardon me?
Senator HATCH. Consideration of the totality of the evidence is

required in the intent test approach as well. If we get an inference
of intent, then the judge can make the decision.

Dr. F o. I think I have indicated in my statement that we
feel that the intent test introduces a factor that is very undesirable
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as far as the whole life of the community is concerned. First of all,
I appreciate the discussion that has taken place before you relative
to the difficulties that are involved in establishing intent. Those
difficulties divide into two categories.

Obviously if you are dealing with a statute, with an ordinance, or
with a decision that was arrived at a good many years ao, it is
clearly more difficult to establish intent. On the other hand, if you
are dealing with an ordinance or a decision that took place fairly
recently, it is still difficult to establish intent.

What you are doing is trying to probe the minds and the atti-
tudes of the people involved. As I indicated, what you are trying to
do is develop evidence which will, it seems to us, have the effect of
dividing that community along racial lines. I much prefer to have-----
the courts applying a test which makes it possible for them to look
at the results of what people have done and decide whether or not
those results denied minorities access to the political system.

Senator HATCH. Regardless of whether or not any intent to dis-
criminate is involved?

Dr. FLEMMING. That is correct.
Senator HATCH. It does not make any difference what the ration-

ale was for the actions in question were initiated?
Dr. FLEMMING. I do not think that the intent test is a satisfac-

tory test from any point of view. In terms of trying to bring the
communities of this Nation together, I feel that the intent test will
have just the opposite effect-it will be very divisive. I think it is
totally unnecessary in order to establish whether or not on the
basis of what has happened the facts point to the conclusion that
minorities either have or have not been denied access to the politi-
cal system.

Senator HATCH. If, as you say, proportional representation is not
a desired goal, as I think both the report and your statement indi-
cate, not a desired goal of the act as amended by the House, why
do we find such references as the following in the Commission s
report?

At page 3, for instance, it says:
To determine how extensive and serious these voting rights problems were, Com-

mission staff undertook an indepth examination of jurisdction subject to the pre-
clearance provisions of the Voting Rights Act. Jurisdictions considered for in depth
analysis met the following criteria.

Then you list some criteria.
The percentage of minority-elected officials was less than the percentage of minor-

ities in the population.

On page 30,
In none of the Southern States covered under the preclearance provisions of the

Voting Rights Act were blacks elected to public office at a rate approaching their
proportion in the population,

Which certainly indicates that proportion is quite important.
Page 87, another example of the use of percentages throughout

this report:
According to 1980 Census data, Fort Gibson, Miss., has a black population of 63.4

percent. For the 1980 elections there were four poll managers chosen by the electioncommision but only one was black.

This is throughout your report.
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On page 103-and I am just giving you a few:
For example, by annexing predominantly white areas, a jurisdiction can increase

its proportion of white voters.

You go on to say,
These types of changes would reduce the opportunities for minority representa-

tion in the enlarged jurisdiction since the minority percentage of the total popula-
tion would decrease.

Throughout the report it indicates that proportionate representa-
tion is an important goal.

Dr. FLEMMING. Mr. Chairman, I think, as I have tried to make
clear, we feel at the Commission that there are a great many fac-
tors that should he taken into consideration before the judgment is
made by a judge. All of the opinions and all of the discussion that
has taken place revolving around this issue recognize the kinds of
quotations that you have just referred to in our report are one of
the factors that people look at, but I feel that the courts have made
it clear that it is never the sole factor and, in our judgment, never
should be the sole factor. Anybody who drew a conclusion that mi-
norities have been denied access solely on the basis of that particu-
lar factor would not be acting in an objective and judicial manner.

Senator HATCH. I do not think anybody is making that argument
here. The argument being made is that any other "objective"
factor, coupled with lack of proportional representation evidences
"discrimination."

Dr. F NG. I have not had my attention called to any case
where that factor plus one other factor has led to a decision on the
part of a judge.

Senator HATCH. Then I suggest you read this bill and report be-
cause that is exactly what it suggests.

Dr. FLEMMG. I appreciate that there has been debate on the in-
terpretation of the bill. I do not interpret the amendment to sec-
tion 2 in that particular manner. It seems to me that if the amend-
ment to section 2 becomes the law of the land, that it will be read
in the same manner that the law was interpreted in the White case
and in the same manner in which it has been interpreted in other
cases, which means that you consider a great many factors before
you arrive at this particular conclusion.

I think what it comes down to, as far as I am concerned, is that
really I do have confidence in our judicial system. I have confi-
dence in our judges. I have confidence in the act that if they have
the benefit of an adversary proceeding on this particular point,
they are able to consider the evidence pro and con on this particu-
lar point and weigh it, and that they will arrive at a sound decision
relative to whether or not minorities have or have not been denied
access to the political system. If an individual judge gets off the
beam, we do have an appellate system to review the record and to
review findings of that particular kind.

If the Congress clarifies the situation-and I guess we all are in
agreement on the fact that it does need clarification-

Senator HATcH. I do not think that is true.
Dr. FzXM. o. If the Congress clarifies it in this particular

manner, then we can have confidence in the ability of the judicial
system to take testimony on what has happened in the community,
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and then, on the basis of what has happened in the community,
decide whether or not minorities have or have not been denied
access.

Senator HATCH. With this great confidence that you have in the
judicial community, I interpret that to mean that you also have
confidence in courts outside the District of Columbia.

Dr. FLEMMING. I do have confidence in courts outside the District
of Columbia--

Senator HATCH. In these cases?
Dr. FLEMMING. I think the Congress was very wise in the begin

ning to place a good deal of responsibility as far as the Voting
Rights Act is concerned on a court here in the District of Columbia.

Senator HATCH. Now we have matured to a point where some
have confidence in Federal courts throughout the country, especial-
ly with 40 percent of the judges having been appointed in the last 5
years. Perhaps we can allow these cases to be tried in other juris-
dictions as well?

Dr. FLEMMING. Mr. Chairman, with regard to your reference to
judges that have been appointed in the last 5 years, I started serv-
ing in public office in 1939 and have had the opportunity of watch-
ing our judicial system operate over that period of time. All I can
say is that on balance I do have complete confidence in the way in
which that system has operated and is operating.

As far as the Voting Rights Act is concerned, I think that the
Congress was wise in the beginning to decide that there were cer-
tain issues that could more appropriately be cited by a court here
in the District of Columbia. I think experience as borne that out.

As I understand it, those who say, "Look, what we want is an
extensionpf the act as it is at the present time," are in effect
saying that ticular arrangement is okay. As I understand the
testimony, for example, of the Department of Justice, they seem to
agree with that arrangement because they have testified, as I un-
derstand it, before this committee that they want the act extended
as it is. Therefore, I gather that they have concluded that is a good
arrangement and a sound arrangement.

Senator HATCH. There are certain people who have and certain
people who have not concluded that.

Let me ask one other question, and then I have to run to vote.
Has the Commission's volume at all considered jurisdictions

other than the covered jurisdictions in these matters?
Dr. FLEMMING. The answer is no.
Senator HATCH. Yet, you are so enthusiastic about extending the

effects test to the entire country. I an going to have to run for a
vote. If you do not mind waiting, I will come right back.

[Recess taker.]
Senator HATCH. The hearing will come to order
I apologize. I should have let you go ahead, but I thought I could

go over and come right back. I was on my way back and almost
here when the second bell rang. I was in such a rush to return to
this hearing, that I forgot to ask if there was going to be a followup
vote after that first one. I suspect we will have one right after the
other.
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Let me announce in advance that, if that occurs, I am going to
have to ask staff to fish these hearings today because I just will
be bouncing back and forth like a ping pong ball.Go ahead

Ms. BAK=R. Dr. Flemming, are you the present Chairman of the
Civil Rights Commission?

Dr. FLEmMING. Yes, I am still serving as chairman and will con-
tinue to serve until my successor has been confirmed by the
Senate.

Ms. BAMzx. You discussed with Senator Hatch your belief in the
courts of this Nation. Haven't section 2 cases always been brought
in courts throughout the country, not just in the District of Colum-
bia? Won't that continue under the House-passed version of the
bill?

Dr. FLEMMrNG. I am sorry; I did not quite get that question.
Ms. BAXER. The question is whether section 2 cases-as distin-

guished from section 5 cases have always been brought in courts
throughout the country, not just in the District of Columbia?

Dr. z G. Yes.
Ms. BAKE. Won't that continue under the House-passed version?
Dr. FLEmmNG. The answer to that is yes, very definitely.
Ms. BANmR. Which do you feel would create more racial strife

and animosity-use of the White v. Regester standard or the plural-
ity's intent standard in Bolden? And why?

Dr. FLEMMNG. As I indicated in my statement, my direct testi-
mony to the committee, and in response to some questions by the
chairman, I really believe that if they were trying a case in a com-
munity under the intent standard, it would lead to increased divi-
siveness along racial lines.

On the other hand, it seems to me that if you are applying the
results test, then you are not probing people's minds and attitudes,
and so on. You are looking at the results of their actions and you
are evaluating the results of their actions. The judge is going to
reach a conclusion as to whether or not, on the basis of those re-
sults, minorities have or have not been denied access to the politi-
cal process.

Ms. BANR. There has been no case presented at these hearings-
and I wonder if you know of any case-where courts applying the
White v. Regester standard, which is the standard adopted by S.
1992, required proportional representation. Do you know of any
cases where courts applying the White v. Regester standard re-
quired proportional representation?

Dr. FG. .I do-not. I have asked our acting general counsel
that question a good many times because it interests me. The cases
I have read have not required it, but have taken into consideration
the other factors in the life of the community, which it seems to
me do have a definite bearing on the question of whether or not
minorities have or have not been denied access.

Ms. BArn. Thank you.
Senator HATCH. You might want to look at the-Kirksey case in

the fifth circuit where they did apply the effects test to do exactly
that. That might be an interesting case for you. Also Petersburg
and Richmonci
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Thank you, Dr. Flemming. We are glad to have had you with us
today.

Dr. FLEMMING. I appreciate the opportunity, Mr. Chairman.
Thank you.

7he prepared statement of Dr. Flemming follows:]
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PREPARED STATEMENT OF ARTHUR S. FLEMMING

I am Arthur S. Flemdng, Chairman of the United States Coission on

Civil Rights. With me today are Thelms Crivens, the Ccmuission's Voting

Rights Act Study Project Director, and Paul Alexander, our Acting General

Counsel. I agreciate the ciportunity to speak to you today concerning
and S. 1992, the Senate equivalent of H.R. 3112. We support this bill. I

would like to submit for the record, in addition to my statement, a copy

of our recently released report entitled The Voting Rights Act:

Unfulfilled Goals.

Since the Commission was established in 1957, it has been concerned

that all American citizens be able to exercise the right to vote. The

Commission has conducted hearings and field surveys on the problems that

minorities face in becoming full participants in the political process and

has made recoM-edatons to Congress concerning remedies for voting

discrimination. Our recent report and the Commission's testimony before

the House Sabcmmittee on Civil and Constitutional Rights on the extension

of the Voting Rights Act reflect our continued ccern for voting

discrimination. Both addressed one key issue then pending before

Congress: Ws there sufficient voting discrimination to justify extension

of the special provisions of the Voting Rights Act? The Commission's

research revealed that voting discrimination remains widespread and we are

gratified that both the House Judiciary Committee and individual members

of the House found this information useful in determining their respective

positions on extension of the Act.

As a bipartisan Ccemission, we are gratified that there is now

bipartisan support for legislation that will help to remedy the continued

problems in voting that the Coaission has addressed in our voting rights

report and earlier testimony.

There are, however, two remaining issues of cern to many seeking

93-758 0 - 83 -- 75
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an evipriat. extension of the Voting Rights Act. The first issue

relates to a proper standard for proving discrimination under Section 2 of

the Act.

In our report, The Voting RightA Act. Unfulfilled Goals, we

reo ed amding Section 2 of the Voting Rights Act to prohibit voting

practices and procedures that have thp "effect" of discriminating. We

included this recokmmaticn because of the confusion as to the status of

the law growing out of the 1980 decision of the ue Coiut of the

United Statest City of Mobile v. Bolden. Four justices wdorsed a strict

standard of intent in Bolden. These four justices stated that Section 2

of the Voting Rights Act was merely a restatement of the 15th amendmnt

and allied the rquiremet of proof of intent to lawsuits filed under

this section. The reigning five justices issued fcur separate opinions,

eadh with different standard.

The confusion created by the Bolden decision is aptly described by

Fifth Circuit Court of Apeals Judge Goldberg in a recent case:

As Justice dte suris.. in Boldn, the
zprem Court's decision "leaveizcr ts

bel adrift on -*.hrted seas with respect
to bow to proee on remand".. .There was no
mority opinion on the proper test to be
employed in assessing the legality of an
electoral system al d to discriminate
against minrity citizens. t-ireover, I am
not sufficiently clairvoyant to discern the

l ete body of law which will evolve from
future trials and appeals to fill the void
left by the Supreme Court's simultaneous
rejection of (previous law] and its failure
to camtruct a w~so.Jones v. Ciyo
Lukbboc, so. 79-2744 (5th CV -r.2 l)

Wiam) (speciafly concurring opinion,

The House of 1~rsmi atves has chosen to clear up this cofusion

through an apoach that facilitates the elimination of voting

discrimination. It amended Section 2 of the Voting Rights Act to reads

No voting qualification or prerequisite to
voting or standard, practice, or procedure
shal be Imoed or applied by any state or
political subdivision in a mrnou which
results in a denial or aridmt of the
rl§ht of any citizen of tMe UnIted States to
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vote on acoumt of race or color, or in
contravention of the guarantees set forth in
Section 4(f)(2). The fact that meers of a
mhnority groupav not been elected in
nubr 5 t h u's po on of

2 ltlon salnt,ian of itself..

constitute a vioation o? this section. 7New

matter 5erlid. J

We support this solution.

Section 2 as proposed in the House-passed bill is modeled after the

standard for proving unoontitutional vote dilution in White v. Pagester.

In that decision, which involved the constitutionality of multimemer

districts in Dallas and Bexar Counties, Texas, the Supreme Court

enunciated the following standard of proof:

.The plaintiffs' burden is to produce
evidence to support findings that the
political processes leading to nomination and
election were not equally open to
participation by the group in question-that
its mabers had less poarunity than did
other residents in the district to
participate in the political processes and to
elect legislators of their doice.

White v. _te _ sets realistic standards for analyzing voting

dilution cases. Prior to Bolden, White's logic guided lower court

decisionmaking. White caned courts to look at the objective

condition and the totality of circumstances that, along with the

challenged practice, combined to exclude minorities from effective

political participation. Thus, in Mite, evidence of voting dilution in

Dallas County included lack of access to slating candidates, the use of

racial camiign tactics and lack of concern by white candidates for the

needs of the black community. In Bexar County, proof of vote dilution

included a history of discrimination against Mexican Americans in

education, employment, econics, health and housing, restrictive voting

registration procedures, a whit&-only primary and general unresponsiveness

to Mexican American interests.

White also makes unmistakable that the lack of pportwiity to

participate in the political process on an equal basis with whites is the
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standard for d&emining unconetitutional vote dilution. The Court

specifically stated that to sustain a finding of unconstitutional vote

dilution "it is not enough that the racial group allegedly discriminated

against has not had legislative sats in proportion to its voting

potential."

Proof under the White standard is by no meane easy. Indeed,

litigants have lost voting dilution cases under it, even in situations

%here plaintiffs have established a lack of proportional representation

because of the existence of at-large system. The standard for proving

minatocry result requires much awe than proving underrLres.entation.

Such a standard ensures against the filing of uritoious lawsuits.

E~xve of the type of evidence that would be relevant to proving

wnonstitutional vote dilution under results test, but not under an intent

test are otained in our report. In Jdnson County, Georgia, where there

has never been a black elected to the governing board that is elected

at-large, intimidation and harassment are major problems. In one incident

shots were fired into the h of a black man wo was considering running

for sheriff. His daughter was wounded. Two whites were arrested for the

shooting. The mn decided not to run for sheriff. In another Johnson

County incident, black voters reported that they were heckled by whites

with guns visible in their trucs when they attempted to vote in the

coInty primary. Problem in access to registration were also reported in

Johnso County. The registrar refused a request by a black organization

to appoint deputy registrars to go into the commnity and register

blacks. It was only after the intervention of the ACL and the governor's

office that she agreed to appoint deputy registrars. These deputy

registrars, hover, could not register voterst they only could bring thm

to the registrar's office. The effect of these and other incidents of

intimidation and harament and of the problems 6f access to registration

have deterred minority registration and voting in Jdhnson County, Georgia.
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In Opelika, Alabama,, at-large elections and other voting rules make

it impossible for black candidates to be elected without white votes.

There is a very high degree of racial bloc voting in Opelika. No black

candidate has ever won a single voting box (precinct) in the white

ommity. The one black candidate who readied a runoff failed to attract

the votes that had gone to white candidates defeated in the primary

election. Currently, all three m aers of the Opelika City Ccmmission

live in the predimnantly white north side of the city.

Blacks complain that the all-white city commission has not been

responsive to their needs. They cite problems in employment as well as

problems related to access to services. Blacks in Opelika have been

frustrated in all of their attempts to gain white support for black

representation in elective office, and an increasing number of blacks may

be convinced, as one black observer put it, that "the white attitude here

is that black folks are not ready for leadership."

The existence of these problems are irrelevant under an intent test

that inquires into the minds of public officials. They would be highly

relevant under a results test that inquires into the extent of minority

access to and participation in the political process of the commmity. If

the %bite v. v ester standard is not followed, litigators representing

excluded minorities will have to explore the motivations of individual

council members, mayors, and other citizens. The question would be

whether their decisions were motivated by invidious racial

considerations. Such inquiries can only be divisive, threatening to

destroy any existing racial progress in a ommity. It is the intent

test, not the results test, that would make it necessary to brand

individuals as racist in order to obtain judicial relief.

I would like to make a few comments on the second issue continuing to

divide those seeking extension of the Voting Rights Act-bailout. The

Commission in its report does not make a reommendation regarding a

bailout provision because-we believe that the protections afforded by

Section 5 are critical to continued progress and that the existing bailout
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provisions are tightly dram. However, review of the House-passed bill

led us to sport the revised bailout procedure as it is carefully drawn

to assure that states cc counties are not permitted to roems themelves

from coverage wen discrimination continues to exist.

The Senate is at a ccosnsroed on voting rights. 1te Congress has the

powr and duty to eliminate the current fusion about the standards for

judging the fairness of elections system. If the Congress travels the

"intent" path, it will led to fruitless inquiries into the minds of state

and local legislators and continuing jdicial confusion over bow to prove

intent. This path will leave minorities in a position wbere they wicld

find it virtually imossible to obtain judicial relief from indefensible

situations. on the other hand, if the Congress travels the "results"

path, it will contribute to the pl tion of realistic standards that

con assure minorities the opotiity for equal participation in our

Nation's political kocesses, and help finally to fulfill the long-delayed

r-Own of the 13th, 14th and 15th --fts.

Senator HATcH. We had Mr. Anthony Troy of Virginia, former
attorney general of Virginia, who was going to be with us, but he
canceled his appearance before the committee just yesterday. That
seems to be happening on this committee quite a bit.

Therefore, our last witness today will be Mr. Frank Parker, di-
rector of the Voting Rights Project of the Lawyers' Commifttee for
Civil Rights.

Mr. Parker, we are happy to welcome you here.
I think you were the attorney on the Kirk8ey case, weren't you?

STATEMENT OF FRANK PARKER, DIRECTOR, VOTING RIGHTS
PROJECT, LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER
LAW
Mr. PA mR. Yes, sir, I was.
Senator HATcH. That was a proportional representation result,

was it not?
Mr. PAmm. No; it was not, Senator.
Senator HATcH. It was not?
Mr. PARxm. I would like to cover that issue.
Senator HATH. That-would befTne. I would like you to do that.
Mr. PARz. Mr. Chairman, members of the subcommittee, I ap-

preciate the opportunity to appear before you toda to support the
extension and amendment of the Voting Rights Xct of 1965 con-
tained in S. 1992. It is a real honor for me to testi after Dr.
Arthur Flemming, the chairperson of the U.S. Commission on Civil
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Rights, whom we all have a great deal of respect for and admire
very much.

The proposed amendment to section 2 of the Voting Rights Act is
necessary to effectuate the purposes of the 14th and 15th amend-
ments and the Voting Rights Act itself, to eliminate invidious dis-
crimination affecting the right to vote.

In the City of Mobile case, the majority of a heavily divided Su-
preme Court drastically altered the legal standard under which

lack and Hispanic voters had been successful in overcoming racial
gerrymandering of district lines, discriminatory at-large elections,
and other discriminatory electoral barriers.

The majority ruled that these constitutional amendments prohib-
it only those voting laws adopted or retained for a racially discrimi-
natory purpose. The proposed amendment to section 2 does not
challenge this construction of the Constitution.

A plurality of the court, but not a majority, also construed sec-
tion 2 of the Voting Rights Act to require proof of discriminatory
intent. The proposed amendment to section 2 addresses the confu-
sion resulting from this misinterpretation of section 2 protections
and restores a meaningful remedy for discrimination affecting
voting.

Mr. Chairman, I ask permission that my entire statement be in-
cluded in the record as if read.

Senator HATCH. Without objection, we will place it in the record
immediately following your oral presentation.

Mr. PARKER. To summarize my testimony, Mr. Chairman, I
would like to respond specifically to a number of false allegations
that were made this morning in a letter to the editor of The Wash-
ington Post, which was signed by William Bradford Reynolds, who
is the Assistant Attorney General in charge of the Civil Rights Di-
vision of the Justice Department. His allegations and false state-
ments contained in that letter are refuted by the testimony which I
am resenting here this morning.

The first false allegation which Mr. Reynolds makes and to
which I would like to respond, to which my testimony responds, is
that the proposed section 2 amendment involves a change-moving
from the intent standard to the result standard. This is not correct.
The original intent of Congress in enacting section 2 of the Voting
Rights Act was not to require an intent standard, but rather to re-
quire an effects standard.

The City of Mobile decision itself was the change. The amend-
ment restores the original intent of Congress and would also re-
store-the-legal standard applied by the courts prior to- the Mobile
decision.

All you have to do to see the incorrect legal nature of this state-
ment is to read the cases. Mr. Chairman, my staff, Mr. Rob McDuff
and Ms. Barbara Phillips and I, have collected the cases decided
prior to this radical change in the Mobile decision. These are at-
tached to my testimony.

Attached is an appendix including the summaries of 23 reported
vote dilution cases decided by the Federal courts of appeals prior to
1978, 19 of these decisions emanate from the U.S. Court of Appeals
for the Fifth Circuit in the South. These 19 cases portray the prac-
tical jurisprudential understanding of the application of this legal
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standard for voting rights cases prior to the fifth circuit's Mobile
decision in 1978. The additional cases from the other courts of ap-
peals are in agreement with the fifth circuit's interpretation of the
law.

Considered together, these cases irrefutably demonstrate the fol-
lowing major points:

First, the operative legal standard for almost all vote dilution
cases in this country prior to 1978 focused on the context, the
nature, and the results of the challenged law-in other words, the
results standard of the proposed amendment to section 2.

Second, under this results standard proportional representation
by race or racial quotas was specifically repudiated in every case in
which this issue was raised.

Third, under this results standard, at-large elections were never
held to be a per se violation of the right to vote and were never
automatically invalidated.

Fourth, this results test, contrary to some of the unsupported
statements made during these hearings, does not ensure near cer-
tain victory for minority voters. Of the 23 cases analyzed in the ap-
pendix, the defendants prevailed in more than half.

Fifth, this results test as it was actually applied by the courts re-
quires much more than a mere scintilla of evidence to pro-ve a vio-
lation. These 23 cases clearly demonstrate that facts showing only
the existence of at-large elections, defeat at the polls of minority
candidates, and racially polarized voting have never been held suf-
ficient to render a challenged at-large election system unlawful
under the standard.

Opponents to the amendment to section 2 who insist upon rais-
ing the rhetoric'of proportional representation must refute these
statements and must refute these cases with something more than
mere cries of alarm. Where are their facts? Where are their cases?

The second inaccuracy in Mr. Reynolds' letter of this morning is
that Whitcomb v. Chavis and White v. Regester "tacitly recognized
that proof of discriminatory intent is a necessary element of a con-
stitutional violation." This also is completely incorrect.

We only have to look at Judge John Minor Wisdom's concurring
opinion in Nevett v. Sides, decided-in 1978. Judge Wisdom is a 25-
year veteran of the fifth circuit appellate bench. He has handled
more voting rights cases than anyone in this room or possibly
anyone in the country in his 25 years of service on the U.S. Court
of Appeals for the Fifth Circuit. It anyone knows what White v. Re-
gester held and Whitcomb v.- Chavis held, certainly Judge Wisdom
would.

In Nevett v. Sides, Judge Wisdom wrote, "In White v. Regester
and Whitcomb v. Chavis, the leading cases involving multimember
districts, the Supreme Court did not require proof of a legislative
intent to discriminate." I have looked very carefully through the
Supreme Court opinions in Whitcomb v. Chavis and White v. Reges-
ter, and I have been unable to find a specific holding by the Su-
preme Court of intentional discrimination or purposeful discrimi-
nation. This allegation by Mr. Reynolds is simply contrary to what
those decisions actually say.
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Finally, Mr. Reynolds makes the point that intent can be proved
by circumstantial and indirect evidence and, therefore, there is no
particular difficulty with the intent standard. This also is incorrect.

What is required to prove discriminatory intent? No one knows
for sure. In Palmer v. Thompson, which was the Jackson, Miss.
swimming pool closing case, the Supreme Court held, and I quote:
"It is extremely difficult"-this is the Supreme Court of the United
States-"It is extremely difficult for a court to ascertain the moti-
vation or collection of different motivations that lie behind a legis-
lative enactment."

The Supreme Court's pronouncements on this issue are frequent-
ly self-contradictory and inconsistent. In Arlington Heights, the Su-
preme Court seemed to indicate that proof that intent was the sole,
dominant, or primary motivation was not required, but then in
footnote 21 said that partial racial motivation is not enough.

In Mobile, the Supreme Court ruled that the White v. Regester
decision is consistent with the requirement of discriminatory pur-
pose but then in the Mobile decision rejected as probative evidence
all of the factors relied upon by the Court in White v. Regester for
its holding and held that the case fell far short of showing purpose-
ful discrimination.

Finally, since 1976 the Supreme Court repeatedly has held that
discriminatory intent may be proved by circumstantial evidence,
but in every case since 1976 when faced with this evidence the Su-
preme Court has termed it insufficient. In the last case, City of
Memphis v. Greene, they said there was no evidence.

The intent requirement of the Bolden case is more difficult to
meet than any other intent requirement employed in the law. For
example, in the tort cases one is presumed to have intended the
natural and foreseeable consequences of one's acts.

In the Mobile decision this is insufficient; this does not apply.
The Supreme Court held that. if the district court in the Mobile
case meant that the State legislature may be presumed to have in-
tended that there would be no Negro commissioners simply be-
cause that was the foreseeable consequence of at-large voting, then
it applied an incorrect legal standard.

Voting, Mr. Chairman, is a fundamental constitutional right. Mi-
nority voters should not be required to satisfy the most difficult
intent standard-in fact, the most difficult legal standard-known
to the law in order to protect their basic right to vote.

Let me finally turn to Kirksey v. Board of Supervisors of Hinds
County in which I represented the plaintiffs and in which the fifth
circuit ordered relief from a racial gerrymander in that case.

Now you have to understand the facts of the case in Kirksey v.
Hinds County Board of Supervisors to appreciate the result of that
decision. The Kirksey case challenged a blatant racial gerrymander
of the five supervisors' districts of Hinds County, Miss. I have with
me today a map showing the district boundaries of the five supervi-
sors' districts.

Sixty-nine percent of the black population of Hinds County lived
in the central city of Jackson, which as you can see is this area to
the right of the map. The five supervisors' district boundaries all
crossed the county in long, narrow corridors, snaked into the city
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of Jackson, and split up this black population concentration among
five districts.

Senator HATCH. Five different gerrymanders, in other words?
Mr. PARK=. Five districts were gerrymandered; that is correct.
Senator HATCH. Five different points came into Jackson.
Mr. P miR. Exactly, Mr. Chairman. District 3 started in the ex-

treme southwestern portion of Hinds County. It snaked into the
city of Jackson by means of a corridor which was 1 mile wide and
approximately, I would say, 15 miles long into the inner city of
Jackson and extreme eastern portion of Hinds County.

Senator HATCH. It looks almost just like a point there.
Mr. PzAmm. Almost like spokes from a wheel, all converging in

the central city, all five districts converging on the black communi-
ty in the central city of Jackson.

Senator HATCH. Was this drawn by a Federal judge?
Mr. PARK=m. No, sir. This was drawn by the board of supervisors

of Hinds County, Miss.
District 3 was described by the district court as looking like a

turkey. District 4 was described as closely resembling a baby ele-
phant.

It was this blatant racial gerrymander that the U.S. Court of Ap-
peals for the fifth circuit held to violate the constitutional rights of
the black voters of Hinds County, Miss. It was held that it denied
black voters the opportunity to elect candidates of their choice in
any of the five districts, and that all of the factors which the Su-
preme Court said in White v. Regester were significant were pres-
ent-or most of these factors were present-and on an aggregate a
constitutional violation had been established on the White v. Reges-
ter standard.

Senator HATCH. Mr. Parker, may I interrupt you?
We have gone way over your 10 minutes. I have done that delib-

erately because I wanted to listen to-.you, but I have to leave. I
would like to put all your statement into the record. There is no
question that it is an excellent statement. We will keep the record
open for you to submit an additional summary if you would care to
do so.

Mr. PARmm. Thank you, Mr. Chairman. I also would like to
submit for the record this report, "Voting in Mississippi, A Right
Still Denied." It contains the map to which I have referred.

Senator HATCH. Here is one of the problems I have: It is a thick
report. If you could summarize that for us and submit'it for use in
the record, I would prefer to do that, rather than have such a thick
record. If you can summarize, fine. If you cannot, we will discuss it
with you and see if there is some way we can get it in. I would
prefer a summary to be submitted for the record, however.

I suspect this record will be kept open for at least a week after
our last hearing. That is two or three weeks from now.

Mr. PAuxiR. I would prefer to put the report in.
Senator HATCH. Let me look at it. I just went before the Rules

Commit yesterday. They chided some of us, or at least gave
strong. indication that they were not very happy with us for putting
too much material into the record and running the costs up. Iwill
be happy to look at the statement. We probably will put the whole
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thing in if that is what you would like to do. However, I would
prefer a summary if that is at all possible..

I would like to submit several questions to you in writing, as
would Senator Metzenbaum. If you will permit that, we would like
to have your answers back as quickly as possible because they will
become part of the record.

In addition, I would like to afford Mr. Reynolds the opportunity to
respond to your criticisms at a point in the record because your
criticisms have been very strong. He should have that opportunity.

Mr. PARKER. I have no objection.
Senator HATCH. In addition to that, the next hearing will be held

tomorrow morning at 9:30.
I appreciate the effort you have put forth. We will build the

record on that basis. Let me look at the report to see if we need to
put the whole thing in. Again, if we do not, I would prefer not to do
so. If we do, I guess we have to do it.

Thank you so much.
[The prepared statement of Mr. Parker and additional material

follow:]
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PREPARED STATEMENT OF FRANK R. PARKER

Mr. Chairman, members of the Subcommittee, and Senators,

I am grateful for the opportunity to appear before you today to

support the extension and amendment of the Voting Rights Act of

1965 contained in S. 1992.. We all agree that the Voting Rights

Act is the most successful civil rights legislation ever enacted

by Congress. John Lewis, former director of the Voter Education

Project in Atlanta, has described it as the "lifeblood of black

political progress."

BACKGROUND

The Lawyers' Committee is a national organization founded

in 1963 at the reques of the President of the United States to

help ensure equal civil 'rights for all Americans. Protection of

the voting rights of citizens has been an important aspect of the

work of the Lawyers' Committee. The purposes of the Voting Rights

Project are to protect the rights of minority citizens secured by

the Voting Rights Act and to help ensure that the Act is effec-

tively enforced.

I have been directly involved in studying, writing about,

and litigating voting rights issues for\,Xhe past 17 years. I was

a law clerk with the Civil Rights Division of the Department of

Justice in 1965 when the Voting Rights Act was signed into law by

President Johnson. As a staff attorney with the United States

Commission on Civil Rights I was the principal author of the

Commission's comprehensive report on the irnmvementation of the

Act, Political Participation, issued in 1968. In December, 1968,

I moved to Mississippi, where for 12 years I was employed as

Staff Attorney and then Chief Counsel of our Mississippi Office.

I have represented minority voters and candidates in more than

30 voting rights cases, including the Mississippi legislative

reapportionment case, which went on for fourteen years--includinq.

nine trips to the Supreme Court--until the black voter plaintiffs

finally prevailed in 1979, the recent Virginia legislative reappor-

tionmnt case, a numbezof county redistricting cases challenging

racial gerrymandering of district lines, lawsuits challenging

racially discriminatory at-large elections, and other types of

voting rights cases.
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THE NEED TO AMEND SECTION 2 OF THE VOTING RIGHTS ACT
TO ELIMINATE THE INTENTO REQUIREMENT

Mr. Chairman, I am happy to be here today to support the

proposed amendment to Section 2 of the Voting Rights Act of 1965,

which was passed overwhelmingly with bipartisan support in the

House of Representatives by a vote of 389 to 24. The record should

show that the House bill, on final passage, was unanimously supported

by the House delegations from South Carolina, Louisiana, and

Florida, and received a majority of the votes of the House dele-

gations from Alabarna, Georgia, Mississippi, North Carolina, and

Texas.

A. The Intent Requirement Subverts The Purposes Of
The Voting Rights Act.

The proposed amendment to Section 2 of the Voting Rights Act

is necessary to effectuate the purposes of the Fourteenth and

Fifteenth Amendments and the Voting Rights Act, and to eliminate

invidious discrimination affecting the right to vote. In City of

Mobile v. Bolden, 446 U.S. 55 (1980), a slim majority of a heavily

divided Supreme Court drastically altered the legal standard under

which black and Hispanic voters had been successful in overcoming

racial gerrymandering of district lines, discriminatory at-large

elections and other discriminatory electoral barriers. The majority

ruled that the' Fourteerith and Fifteenth Amendments prohibit only

those voting laws adopted or retained for a racially discriminatory

purpose.

A plurality of the Court, 446 U.S. at 36-80, but not a

majority, also construed Section 2 of the Voting Rights Act to

require proof of discriminatory intent. Justices White, Blackmun,

and Stevese did not discuss the statutory issue, and Justices

Marshall and Brennan expressed the view that Section 2 would pro-

hibit voting practices which are discriminatory in purpose or

effect.

In some areas of the country, black and Hispanic voters are

denied equal access to the political process by racial gerry-

mandering, discriminatory at-large elections, and other electoral

devices which minimize and cancel out minority voting strength.

In Jackson, Mississippi, for example, blacks constitute 47 percent

of the population, but no black person has been elected to the
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all-white city council since at-large voting was adopted in 1912.

Equal black electoral participation is barred by an extensive

past history of official discrimination and purposeful disfran-

chisement of blacks, majority vote and full-slate voting require-

ments, racially polarized voting, disproportionate socio-economic

deprivations, and other factors. Unless minority voters are able

to overcome these discriminatory barriers to equal participation,

these communities can continue to cling to these unjust voting

schemes.

So debate over the "intent" requirement is not merely a

matter of losing or winning lawsuits, as some have contended.

Instead, it involves the critical issue of whether racially dis-

criminatory voting laws not covered by the Section 5 preclearance

requirement can ever be eliminated, or whether black and Hispanic

voters should continue to be shut out of the electoral process.

As should be expected, the difficulty of meeting this

"intent" requirement has not been lost on local officials who

maintain discriminatory voting systems. In Mississippi, since

1970, we have filed eleven separate lawsuits against individual

cities challenging at-large voting systems which discriminate

against black voters. Prior to Mobile, in one case we obtained

a favorable judgment,, and in six cases, the local officials--

knowing they would lose--agreed to settle the cases against them,

abolished the at-large systems, and instituted ward election plans.

Since Mobile, the local officials have not settled a single case,

and have strenuously resisted any efforts to eliminate those

discriminatory systems.

For minority citizens whose votes are diluted or cancelled

out by discriminatory voting laws, proving discriminatory intent

is extremely difficult, and in most cases, impossible. Proving

discriminatory intent ultimately requires a determination of what

was in the minds of legislators who enacted or retained a voting

law alleged to be discriminatory. This difficult psychoanalytic

task is fraught with sometimes insuperable practical and legal

barriers.

The Supreme Court itself, in Palmer v. Thompson, 403 U.S.

217 (1971), the Jackson, Mississippi, swimming pool closing case,
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pinpointed some of the inherent difficulties in attempting to

prove invidious intent. In Palmer, the Court held that evidence

of discriminatory intent was not relevant to showing a constitu-

tional violation. ".. (Nbo case in this Court has held that

a legislative act may violate equal protection solely because of

the motivations of the men who voted for it."

First, it is extremely difficult for a court to
ascertain the motivation, or collection of different
motivations, that lie behind a legislative enactment.
[Citations omitted.1 Here, for example, petitioners
have argued that the Jackson pools were closed because
of ideological opposition to racial integration in
swimming pools. Some evidence in the record appears
to support this argument. On the other hand, the
courts below found that the pools were closed because
the city council felt they could not be operated safely
and economically on an integrated basis. There is
substantial evidence in the record to support this
conclusion. It is difficult or impossible for any
court to determine the "sole" or "dominant" motiva-
tion behind the choices of a group of legislators.

403 U.S. at 224-25.

How can the legislative motivation of a diverse body, such

as a state legislature, be determined with any degree of accuracy?

Frequently, the more diverse the body, the more diverse the reasons

for passing particular legislation. Allan Nevins, in his book,

The Gateway to History, has written: "A . . . danger in the use

of (a single] hypothesis lies in the temptation toward oversimpli-

fication . . . causation is never single, always plural." Should a

particular voting law passed by a legislative body consisting of,

say, 174 individuals, be struck down merely because one legislator

made a racist speech in support of it? Can the motivation of one

legislator reasonably be attributed to the other 173, particularly

if other legislators give nonracial reasons for the bill?

Most state legislatures, unlike Congress, do not publish

coulittee reports on proposed legislation, and floor debates and

committee deliberations typically are not recorded or published.

How then, is the legislative purpose to be determined?

The second reason given by the Supreme Court in Palmer

demonstrates the futility in hinging the validity of a law on

discriminatory intent.

Furthermore, there is an element of futility in a
Judicial attempt to invalidate a law because of the
bad motives of its' supporters. If the law is struck
down for this reason, rather than because of its
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facial content or effect, it would presumably be
valid as soon as the legislature or relevant govern-
ing body repassed it for different reasons.

403 U.S. at 225.

Thus, the application of this discriminatory intent require-

ment can lead to grave injustices and unequal treatment of governing

bodies to which it is applied. Suppose in one county in the South

the county governing board switched to at-large elections and

revealed its discriminatory motivation in doing so. The county

next to it, presumably with a smarter lawyer who had more control

over the public statements of his clients, did the same thing under

identical conditions, and for the same reason, but the county

officials of the second county concealed their discriminatory pur-

pose by announcing that their purpose was to promote progressive

governmental reform, to get away from ward healing and the corrup-

tion of ward politics. The first county's change would be struck

down because of the discriminatory motives of its supporters, but

the same change under identical circumstances by the second county

would presumably be valid because the relevant governing body

merely announced different reasons for its action. The results,

in both cases, are the same--minority voters are shut out of the

electoral process by a discriminatory law.

The discriminatory purpose requirement condones dilution and

abridgement of the right to vote and makes unlawful only a dis-

criminatory purpose. In this manner, the discriminatory purpose

requirement belittles the voting rights of minorities in this

country, and fails to provide effective protection for voting

rights denials.

The difficulties of proving discriminatory intent are enhanced

by other practical and legal barriers which cut off the best sources

of evidence of discriminatory motivation:

--Many discriminatory voting and election laws were adopted

years ago by legislators who are now dead. As the Birmingham

JAlabama) Post-Herald noted in an editorial supporting the House-

passed bill, "It would be a neat trick to subpoena them from their

graves for testimony about their racial motivations."

--Testimony from live legislators who authored or supported

discriminatory legislation generally is prohibited by the Olegisla-



1193 --

tive privilege" rule, which prevents litigants from cross-examining

legislators concerning their motivation._1/

--Recently, the U.S. Court of Appeals for the Fifth Circuit,

where most voting rights cases originate, ruled that the motiva-

tion of the voters in adopting and retaining election procedures

by popular referendum is immune from judicial inquiry._2/

The courts have widely noted that direct evidence of

discriminatory intent is rarely present. As the Court of Appeals

for the Fifth Circuit recently observed:

In a voting dilution case in which the challenged
system was created at a time when discrimination
may or may not have been its purpose, it is un-
likely that plaintiffs could ever uncover direct
proof that such system was being maintained for
the purpose of discrimination.

Quite simply, there will be no-Osmoking gun." Lodg v.

Buxton, 639 P.2d 1358, 1363 andn. .8 (5th Cir. 1981) (footnotes

onitted). In the absense'of a smoking gun, victims of discrimina-

tory laws must resort to evidence producing what courts and legal

scholars have called "inferences," *suspicions," and "likelihoods"

of discriminatory intent. This introduces a wholly subjective and

arbitrary factor into judicial decision-making. Whether or not

these *inferences,* etc. are sufficient to prove discriminatory

intent depends largely upon the personal predilictions of the

individual judges. As Circuit Judge John Minor Wisdom, one of

the most respected jurists and constitutional scholars in the

American judiciary, recently put it:

In some cases legislative intent may be unprovable;
resort must be had to inference. When, however, a
court must consider a laundry list, an aggregatew
of factors, some pointing one way and others pointing
another way, the case turns on the attitude of the
trial judge and the appellate judges toward the
American brand of federalism. . . . The answer may
depend more on the legal philosophy of the particular
judge or judges in the case than on the logical rela-
tionship between effects, as evidentiary facts, and
the inference that the state or local governing body
necessarily intended to deny or to dilute the votes
of black citizens.

Nevett v. Sides, 571 F.2d 209, 233 (5th Cir. 1978) (concurring

opinion).

Judges and legal commentators frequently disagree, often

strenuously, on what constitutes sufficient circumstantial proof

of discriminatory intent. The nine Justices of the Supreme Court

93-758 0 - 83 -- 76
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in the Mobile case itself were unable to agree on a majority

opinion setting forth the proper leqal standard. The plurality

opinion in the Mobile case was strongly criticized by the Harvard

Law Review as "disappointing because it refused to draw inferences

(of discriminatory intent] that are reasonable in light of the

Court's intent decisions . • ." 3/ In the words of Supreme Court

Justice Byron R. White in his dissenting opinion, the Supreme

Court's decision "leaves the courts below adrift on uncharted

seas with respect to how to proceed." 446 U.S. at 103.

B. The Legal Standards Governing Proof Of Discriminatory
Intent Are Full Of Contradictions And Inconsistencies.

Justice White's words are prophetic. Attempts to implement

this new "intent" requirement in voting rights cases have led to

massive confusion and contradictory court decisions. The two most

prominent voting rights decisions since Mobile, which have frequently

been cited during these hearings as examples of the use of circum-

stantial evidence of intent, exemplify this confusion. In Lodge

-v. Buxton, 639 F.2d 1358 (5th Cir. 1981), prob. Juris. noted sub.

Rogers v. L , 50 U.S.L.W. 3244 (No. 80-2100) (U.S. Oct. 5, 1981),

the Fifth Circuit held that proof of unresponsiveness by the white

elected officials to the needs and interests of the minority

community is an essential element of a prima face case of uncon-

stitutional vote dilution under the Fourteenth and Fifteenth

Amendments.

The Supreme Court implicitly concluded in Bolden,
as we explicitly do today, that absent such proof
of unresponsiveness a prima facie case can not be
established.

639 F.2d at 1373-74. Another panel of the same court, only one

month prior to the Lodqe decision and applying the same Mobile

standard, came to exactly the opposite conclusion:

Whether current office holders are responsive to
black needs and campaign for black support is simply
irrelevant to that inquiry (concerning discriminatory
intent]; a slave with a benevolent master is nonethe-
less a slave.

IMA1ian v. Escambia CountY, 638 F.2d 12 39, 1249 (5th Cir. 1911).

One constitutional scholar has termed the discriminatory

intent area "one of the most muddled areas of our constitutional

Jurisprudence."_4/ The legal standards for proving discriminatory

intent are full of inconsistencies and contradictions.
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I. Whether minority voters Mst prove that racial intent

was the 'sol e' "dominant," or "prim aMI motivation. In Villae

of Arlington ReiAhts v. Zetropolitan Housing Development Corp.,

429 U.S. 252 (1977), the leading Supreme Court decision setting

forth the legal standards for proving discriminatory intent, the

Court seemed to suggest that plaintiffs need not prove

that the challenged action rested solely on racially
discriminatory purposes. Rarely can it be said that
a legislature or administrative body operating under
a broad mandate made a decision motivated solely by
a "dominant" or "primary" one. In fact, it is because
legislators and administrators are properly concerned
with balancing numerous competing considerations that
courts refrain from reviewing the merits of their
decisions, absent a showing of arbitrariness or irra-
tionality. But racial discrimination is not just
another competing consideration. When there is
proof that a discriminatory purpose has beqn a moti-
vating factor in the decision, this judicial deference
is no longer justified.

429 U.S. at 265-66. Notice that the Court did not say that when

there is proof that a discriminatory purpose has been a motivat-

ing factor, a constitutional violation is established. Instead,

the Court only said that *this judicial deference (to legislative

decisions is no longer justified."

Then, in footnote 21 the Court indicated that evidence that

the challenged action "was motivated in part by a racially dis-

criminatory purpose would not necessarily have required invalida-

tion of the challenged decision.' Rather, this merely shifts the

burden to the defendants

"of establishing that the same decision would have
resulted even had the impermissible purpose not been
considered. If this were established, the complaining
party . . . no longer fairly could attribute the injury
complained of to improper consideration of a discri-
minatory purpose.

429 U.S. at 270 n. 21.

In my experience, even in cases of the most blatant racial

gerrymandering and vote dilution, the defendants can always come

up with some plausible nonracial explanation for their discrimina-

tory actions. The Supreme Court's articulation of this standard

seems to establish a difficult "but-for" test--to prevail over

defendants' nonracial explanation, plaintiffs must show that the

challenged action would not have been taken but for a discriminatory

intent. And if this 'but-for" standard applies, then plaintiffs
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would indeed have to prove that a racial purpose was the "sole,"

"dominant," or "primary" motivation.

2. Whether the White v. Regester factors provide circum-

stantial evidence of discriminatory intent. In Mobile, the plu-

rality opinion stated that the Court's prior decision in White v.

Regester, 4)2 U.S. 755, 765-70 (1973), "is . . . consistent with

'the basic equal protection principle that the invidious quality

of a law claimed to be racially discriminatory must ultimately be

traced to a racially discriminatory purpose.'" 446 U.S. at 69.

In White, the Supreme Court held unconstitutional at-large liis-

lative voting in Dallas and Bexar (San Antonio) Counties in Texas

on proof showing, among other things, systematic underrepresentation

of blacks and Mexican-Americans in the legislative delegations;

proof of "indifference to their needs and interests on the part

of white elected officials" (Mobile, 446 U.S. at 69); "a long
history of official discrimination against minorities" (id.31

and electoral mechanisms such as a majority vote requirement, the

post or Oplace" requirement, and the absence of a district

residency requirement which enhanced the opportunity for discri-

mination at the polls.

But in the Mobile decision the plurality rejected each of

these factors, one by one, for failing to provide sufficient

circumstantial evidence of discriminatory intent. 5/

(a) Lower court findings that no black person had been

elected to the city council and that 'the processes leading to

nomination and election were not open equally to Negroes" (446 U.S.

at 73) were rejected as proof. "It may be that Negro candidates

have been defeated, but that fact alone does not work a constitu-

tional deprivation" (id.).

(b) The evidence of official discrimination against blacks

in municipal employment and public services was rejected as

"relevant only as the most tenuous and circumstantial evidence of

the constitutional invalidity of the electoral system under which

(white officials) attained their offices" (446 U.S. at 74, footnote

omitted).

(c) The Mobile evidence of a substantial history of
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official discrimination in Alabama *cannot, in the manner of

original sin, condemn governmental action that is not itself unlawful.

The ultimate question remains whether a discriminatory intent has

been proved in a given case. More distant instances of official

discrimination in other cases are of limited help in resolving

that question" (id.).

(d) The discriminatory electoral mechanisms "tend naturally

to disadvantage any voting minority . . . They are far from proof

that the at-large electoral scheme represents purposeful discri-

mination against Negro voters" (id., footnote omitted).

3. Whether circumstantial evidence of discriminatory intent

is ever sufficient. In case after case, the Supreme Court has

reiterated the view that circumstantial evidence of discriminatory

intent may be sufficient.

Determining whether invidious discriminatory purpose
was a motivating factor demands a sensitive inquiry
into such circumstantial and direct evidence of intent
as may be available.

Arlington Heights, 429 U.S. at 266. However, in each of these

Supreme Court cases, the plaintiffs lost and the Supreme Court

held that the circumstantial evidence presented was not sufficient

to show a constitutional violation._6/ In the latest of this

series of cases, City. of Memphis v. Greene, 49 U.S.L.W. 4389 (1981),

the City of Memphis erected a barrier closing off the main street

between an all-white neighborhood and an adjoining, predominantly

black section of town. Despite the presence of extensive direct

and circumstantial evidence of discriminatory intent,_7/ the

majority of the Supreme Court held that "there is no evidence that

the closing was motivated by any racially exclusionary desire"

(49 U.S.L.W. at 4393, footnote omitted).

4. Whether the foreseeability of a discriminatory impact

constitutes evidence of discriminatory intent. In Personnel

Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979),

the Supreme Court indicated:

Certainly, when the adverse consequences of law upon
an identifiable group are . . . inevitable . . . a
strong inference that the adverse effects were
desired can reasonably be drawn.
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442 U.S. at 279 n. 25. Similarly, in the school segregation

cases, the Supreme Court has held such evidence to be "quite

relevant." Columbus Board of Education v. Penick, 443 U.S. 449,

464-65 (1979) ("actions having foreseeable and anticipated dis-

parate impact are relevant evidence*); Dayton Board of Education

v. Brinkman, 443 U.S. 526, 536 n. 9 (1979) ("proof of foreseeable

consequences is one type of quite relevant evidence of racially

discriminatory purpose").

However, in Mobile the plurality seems to have rejected

such evidence:

[1f the District Court meant that the state legisla-
ture may be presumed to have "intended" that there
would be no Negro Commissioners, simply because that
was a foreseeable consequence of at-large voting, it
applied an incorrect legal standard. "'Discriminatory
purpose' . . . implies more than intent as volition
or intent as awareness of consequences ....... It
implies that the decisionmaker . . . selected or
reaffirmed a particular course of action at least in
part 'because of', not merely 'in spite of', its
adverse effects upon an identifiable group."
Personnel Administrator of Mass. v. Feeney, 442 U.S.,
at 279 (footnotes omitted).

446 U.S. at 72 n. 17.

This passage clearly refutes those who have argued that the

Mobile intent requirement is not so difficult or unusual because

because intent is so widely required in tort and criminal cases.

In tort cases, the rule is that one is presumed to have intended

the natural and foreseeable consequences of one's acts. Under the

Mobile decision, this presumption of intent does not apply to

voting rights cases. Thus, the intent requirement of the Mobile

case is more difficult to meet than any intent requirement currently

employed in the law. Voting is a fundamental constitutional right.

Minority voters should not be required to satisfy the most difficult

intent requirement known to the law in order to protect their basic

right to vote.

MOBILE REPRESENTS A RADICAL DEPARTURE FROM PRIOR VOTING

RIGHTS CASES

City of Mobile v. Bolden represents a radical departure by

the Supreme Court from prior voting rights cases. In prior cases,

the Court had said that unconstitutional dilution of minority

voting strength could be proved by "an invidious result" and

"totality of circumstances" showing that a challenged practice
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denied minorities equal access to the political process, regardless

of motivation. Both the District Court and the Court of Appeals

held in Mobile that, under this prior standard, a constitutional

violation had been shown.' However, a slim majority of the Court

reversed, applying instead a new standard requiring strict proof

of discriminatory intent.

Under Mobile, as the courts have said in vacating and

remanding cases decided under this prior standard for reconsidera-

tion in light of Mobile, "the rules of the game are changed;" 8/

the prior standard has been 'declared to be improper.* 9/

This abrupt reversal was most dramatically illustrated in

McCain v. Lybrand, a challenge to at-large elections for the

Edgefield County (South Carolina) Council. In April, 1980 the

District Court, applying the prior cases, held that the black

voter plaintiffs had proved that at-large voting unconstitutionally

diluted black voting strength. Five days later, the Mobile

decision was handed dom, and the District Court abruptly reversed

itself and vacated its prior judgment.

Here's how this change occurred

(1) In two of the earliest vote dilution cases, Fortson v.

Dorsey (1965)10/ and Burns v. Richardson (1966)11/, the Supreme

Court indicated that multi-member districts would be unconstitu-

tional if it could be shown that

designedly or otherwise, a multi-member constituency
scheme, under the circumstances of a particular case,
would operate to minimize or cancel out the .voting
strength of racial or political elements of the voting
population.12/

The Court indicated that this standard would be satisfied by

proof of man invidious result.*13/

(2) Then, in the Jackson, Mississippi, swimming pool clos-

ing case decided in 1971,_ Palmer v. Thompson, the Supreme Court

held that proof of discriminatory intent was not relevant to

showing a constitutional violation because of the inherent diffi-

culties in proving discriminatory intent. Prior cases, including

the Tuskegee gerrymander case, Gomillion v. Lightfoot,14/ were

held not to rest on proof of discriminatory intents
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But the focus on those cases was on the actual effect
of the enactments, not upon the motivation which led
the states to behave as they did.15/

(3) In Whitcomb v. Chavis (1971)16/ and White v. Regester,

(1973)17/ two cases challenging multi-member legislative districts,

the Supreme Court held that the focus should be, not on the moti-

vation of the legislators, but on the "totality of the circum-

stances:"

To sustain such claims, it is.not enough that the
racial group allegedly discriminated against has
not had legislative seats in proportion to its
voting potential. The plaintiffs' burden is to
produce evidence to support findings that the
political processes leading to nomination and
election were not equally open to participation
by the group in question--that its members had
less opportunity than did other residents in the
district to participate in the political processes
and to elect legislators of their choice.18/

As Judge Wisdom, a twenty-five year veteran of the Fifth Circuit

appellate bench,_correctly stated (Nevett v. Sides, 571 F.2d at

232):

In White v. Regester and Whitcomb v. Chavis, the lead-
ing c-ses involving multi-member districts, the Supreme
Court did not require proof of a legislative intent to
discriminate.

The principles declared in those cases were implemented and

followed by the lower courts in Zimmer v. McKeithen 19/ and other

cases. Indeed, the Zimmer. court carefully paid heed to what the

Supreme Court said in the Jackson swimming pool case:

In Palmer v. Thompson [citation omitted] the Supreme
Court stated that although its past decisions contain
language which suggests that motive or purpose behind
a law is relevant to its constitutionality, these
decisions, including Gomillion v. Lightfoot (citation
omitted] focused on the actual effect of the legisla-
tion being challenged, and not the reason why the
legislation was enacted.20/

(4) Then the Supreme Court reversed itself in Washington

v. Davis (1976)21/, an employment discrimination case, and Village

of Arlington Heights v. Metropolitan Housing Development Corp.

(1977)22/ a discriminatory zoning-fair housing case, and held

that I(p)roof of racially discriminatory intent or purpose is

required to show a violation of the Equal Protection Clause."

(5) In Mobile, the slim majority chose.to apply the

Washington v. Davis/Arlington Heights standard requiring strict

proof of discriminatory intent, rather than the White v. Regester/

Zimmer v. McKeithen "totality of the circumstances" approach.
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Noreover, in doing this, Justice Stewart, writing for the plu-

rality, openly acknowledged the prior understanding (now called

a "misunderstanding') that proof of intent was not required:

(Zimmer v. McKeithenj was quite evidently decided
upon the misunderstanding that it is not necessary
to show a discriminatory purpose in order to prove
a violation of the Equal Protection Clause--that
proof of a discriminatory effect is sufficient.23/

The prior standard, in effect at least since 1965, was thus

repudiated, and the electoral access of minority voters was con-

ditioned on whether or not they can produce specific evidence of

discriminatory intent.

WHAT MINORITY VOTERS WOULD HAVE TO PROVE TO SATISFY
THE NEW SECTION 2 "RESULTS" STANDARD

As indicated in the House Report (H.R. Rep. No. 97-221,

pp. 29-30), the proposed "results" standard is designed to restore

the pre-Mobile understanding of the proper legal standard which

focuses on the results and consequences of an allegedly discri-

minatory voting law rather than on the intent or motivation behind

it. The application of this standard is illustrated in Whitcomb v.

Chavis, Whitev. Regester, and Zimmer v. McKeithen. Merely a

discriminatory effect measured by the absence of minority office

holders would not be sufficient. Minority voters would have to

prove that the challenged electoral law or practice denied minority

voters equal access to the political process.

Some have erroneously charged that the new Section 2 "results"

standard would lead to the wholesale elimination of all at-large

election systems everywhere in the Nation. They contend that it

would be difficult to imagine a political entity containing a

significant minority population without proportional representa-

tion that would not be in violation of the Section 2 amendment.

This is simply incorrect and grossly distorts the intent of this

amendment.- The House Report clearly states (p. 30)i

Not all at-large election systems would be.pro-
hibited under this amendment, however, but only
those which are imposed or applied in a manner
which accomplishes a discriminatory result}

In Whitcomb v. Chavis black voters challenged at-large

voting in multi-member legislative districts in Marion County,

(Indianapolis) Indiana. The Supreme Court held that the mere fact
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that black "ghetto" voters were not proportionately represented,

did not show invidious discrimination

absence evidence and findings that ghetto resi-
dents had less opportunity than did other Marion
County residents to participate in the political
processes and to elect legislators of their
choice. 24/

In White v. Regester, on the other hand, the Supreme Court

held that multi-member districts in Dallas and Bexar Counties

denied minority voters equal access to the political process on

findings of the District Court which showed:

--A "history of official racial dscrimlnation in Texas,

which, at times, touched the right of Negroes to register and

vote and to participate in the democratic processes."

--A majority vote requirement for party primaries and a

"place" or post requirement limiting candidates to a specified

"place" on the ballot, which were not "in themselves improper

nor invidious, [but which] enhanced the opportunity for racial

discrimination."

--No subdistrict residency requirement for candidates,

meaning that "all candidates may be selected from outside the

Negro residential area."

--Since Reconstruction, only two black candidates from

Dallas County had been elected to the Texas House of Represenatives,

and these two were the only blacks ever slated by the Dallas

Committee for Responsible Government, a white-dominated slating

group.

--The slating group did not need the support of the black

community to win elections, and did not exhibit good-faith con-

cern for the needs and aspirations of the black community.

--The slating group had employed "racial campaign tactics

in white precincts to defeat candidates who had the overwhelming

support of the black community."

--The Mexican-American community of San Antonio had long

"suffered from, and continues to suffer from, the results and

effects of invidious discrimination and treatment in the fields of

education, employment, economics, health, politics and others."

--Mexican-Americans suffered "a cultural and language
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barrier that makes (their) participation in the community processes

extremely difficult . . . 0

--A history of a discriminatory poll tax and restrictive

voter registration procedures which continued to have a residual

impact reflected in disproportionately low voter registration

levels.

--Only five Mexican-Americans had served on the Texas

Legislature, and only two were from the barrio area.

--The Bexar County legislative delegation in the House "was

insufficiently responsive to Mexican-American interests."

--A pattern of racially polarized voting showing that "race

is still an important issue in Bexar County and that because of it,

Mexican-Americass are frozen into permanent political minorities

destined for constant defeat at the hands of the controlling

political majorities."

These findings showed that based on "the totality of the

circumstances," Mexican-Americans were "effectively removed from

the political processes .... 25/ r
This equal-access-to-the-political-process standard was

then implemented and applied by the Fifth Circidt in Zimmer.

The Court correctly noted that disproportionate minority repre-

sentation was not sufficient to show a violation:

Clearly, it is not enough to prove a mere dis-
parity between the number of m nority residents
and the number of minority representatives.26/

The Zimmer court also correctly held that the existence of two-

or three of these factors would not suffice:

The fact of dilution is established upon proof of
the existence of an aggregate of these factors.
The Supreme Court's recent pronouncement in White
v. Regester, supra, demonstrates, however, that
all these factors need not be proved in order to
obtain relief.27/

Applying this pre-Mobile standard, courts in numerouss cases--both

in the South and in the North--rejected challenges to at-large

election systems alleged to dilute minority voting strength. See,

for example, Whitcomb v. Chavis, 403 U.S. 124,(1971) (Indianapolis,

Indiana); McGill v. Gadsden County Commission, 535 F.2d 277 (5th

Cir. 1976) (Gadsden County, Fla.) (only four Zimmer elements

proven), David v. Garrison, 553 F.2d 926 (5th Cir. 1977) (Lufkin,
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Texas) (no proof of denial of equal access to the political process)i

Blacks United for Lasting Leadership, Inc. v. City of Shreveport,

571 F.2d 248 (5th Cir. 1978) (Shreveport, La.) (District Court

findings inadequate to meet the standard); Dove v. Moore, 539 F.2d

1152 (8th Cir. 1976) (Pine Bluff, Ark.) (burden of White v. Regester

not met); Black Voters v. McDonough, 565 F.2d 1 (1st Cir. 1977)

(Boston, Mass.) (no--denial of equal access proven).

THE NEW SECTION 2 "RESULTS" STANDARD WOULD NOT REQUIRE

PROPORTIONAL REPRESENTATION BY RACE OR RACIAL QUOTAS

The language of the Section 2 amendment itself makes it un-

mistakeably clear that the "results" test is not intended to create

a right to proportional representation by race or racial quotas:

The fact that members of a minority group have not
been elected in numbers equal to the group's pro-
portion of the population shal[ not, in and of
itself, constitute a violation of this section.

The "in and of itself" language means that a court may take

exclusion of minority representation into consideration, but it

would not be the determining factor.

Some have erroneously contended that the proposed language

specifically disavowing proportional representation would apply

only in circumstances in which minority candidates did not run

for office, but would not apply where minority candidates ran and

failed to gain proportional representation for the minority

community. There is no basis for such a grossly distorted view

of the House bill either in the statutory language or the legis-

lative history in the House. The Whitcomb case itself illustrates

the point that mere "political defeat at the polls" (403 U.S. at

153) for minority candidates does not establish a violation of

this standard.

The specter raised by some witnesses at these hearings that

this *results" standard wiild lead to proportional representation

by race and racial quotas has no basis whatsoever. As I indicated

earlier in my statement, the House Judiciary Committee Report

makes clear that the purpose of this amendment is merely to restore

the legal standard applied by the courts prior to the introduction

of the *intent" test. In preparation for my testimony, my staff

and I have reviewed the appeals court decisions rendered prior to,
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the Fifth Circuit's Mobile decision in 1978, and I invite every

Senator concerned about this issue to do the same.

Attached as an appendix to my statement are summaries of 23

reported vote dilution cases decided by the Federal courts of

appeals prior to 1978. Nineteen of these decisions emanate from

the United States Court of Appeals for the Fifth Circuit, which,

during this period, covered most of the South'from Georgia to

Texas and which has been the center of the vast majority of vote

dilution litigation. These 19 cases represent most, if not all,

of the judicial decisions of the Fifth Circuit on this issue

prior to 1978, and therefore portray the practical jurisprudential

understanding of the application of this legal standard in this

country during this period. The additional cases from other courts

of appeals reflect agreement with the Fifth Circuit's interpreta-

tion of the relevant issues.

Considered together, these cases irrefutably demonstrate

the following major points:

First, the operative legal standard for almost all vote

dilution decisions in this country prior to 1978 focused on the

context, nature, and results of the challenged voting law, in

other words, the proposed "results" standard.

Second, under this results standard, proportional repre-

sentation was never required, and in fact any right to propor-

tional representation by race or racial quotas was specifically

repudiated in every case in which the issue was raised.

Third, under this results standard, at-large elections were

never held to be a per se violation, and were never automatically

invalidated.

Fourth, this results test, contrary to some of the unsupported

statements made during these hearings, does not ensure near-certain

victory for minority voters. Of the 23 cases analyzed in the

appendix, the defendants prevailed in more than half.

Fifth, this results test as it was actually applied by the

courts in these cases required much more than a "mere scintilla of

evidence" to sustain a finding of unconstitutionality. These cases

clearly demonstrate that facts showing only the existence of at-large
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election systems, defeat at the polls of minority candidates, and

racially polarized voting has not been sufficient to render

challenged at-large voting systems unconstitutional.

These cases show the following:

1. The results test was the operative standard for almost

all vote dilution decisions in this country prior to 1978. Some

have insisted during the course of these hearings that only a few

"isolated" lower court decisions prior to Mobile employed the

results test. This simply is not true.

Each of the 23 cases summarized in the appendix--the main

Courts of Appeals decisions regarding vote dilution prior to 1978--

employed a results test. I have found no Fifth Circuit case prior

to 1978 which required a showing of present discriminatory intent

to prevail on a vote dilution claim. Even if there are one or

two or three which I missed, that does not obviate the fact that

the vast, vast majority of vote dilution cases in this country

were decided under a results test.

One of the earliest Fifth Circuit cases to address the

issue was Howard v. Adams County Board of Supervisors, 453 F.2d

455 (5th Cir.), cert. denied, 405 U.S. 925 (1972). There, the

court said, a constitutional violation could be made out by a

showing of racial motivation, or by demonstrating that Odesiqnedly

or otherwise, a(n] . . . apportionment scheme, under the circum-

stances of a particular case, would operate to minimize or cancel

out the voting strength of racial or political elements of the

voting population." 453 F.2d at 457-458 (emphasis added), SuQtin

Burns v. Richardson, 384 U.S. 73, 88 (19C6).

In 1973, the full en banc Court of Appeals for the Fifth

Circuit outlined the parameters of the dilution doctrine in Zimmer

v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en banc) aff'd on other

grounds sub nom. East Carroll Parish School Bard v. Marshall, 424

U.S. 636 (1976). The court specifically followed the holding of

Howard that racial motivation need not be proven, and that an

electoral system which "designedly or otherwise" minimized or

canceled out racial voting strength violated the constitution.

485 F.2d at 1304.
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Subsequent decisions of the Fifth Circuit show that, contrary

to some assertions, Ziner was not an isolated instance of the use

of the results test. Instead, it provided the reasoning which was

continuously ioilowed in the Fifth Circuit for several years. In

the vast majority of the 23 cases summarized in the appendix, the

Zimer format and the Zimer results test formed the basis for

judicial decision-making. Thus, in a 1978 opinion, Marshall v.

Edwardso 582 F.2d 927, 029 (5th Cir. 1978), the court explained _

that ZiMr had for years guided the Fifth Circuit in its vote
dilution cases. And the courts repeatedly joined with the panel

in Hendrix v. Joseph, 559 F.2d 1265 (5th Cir.), cert. denied, 434

U.S. 970 (1977), to echo what Zimmer had made clear motiveve

is not a direct issue in the dilution context .... " 559 F.2d

at 1269.

In similar fashion, other courts of appeals followed Zimmer

in the implementation of a pre-Mobile results standard. See ej.,

Kendrick v. Walder, 527 F.2d 44, 48-49 (7th Cir. 1975) (citing

Zimer, and quoting Fortson v. Dorsey 379 U.S. 433, 439 (1965) for

the proposition that an electoral plan is unconstitutional if it

"designedly or otherwise" cancels out or minimizes minority voting

strength).

Justice Stewart's plurality opinion in Mobile expressed the

opinion that White v. Regester was consistent with an intent

--etandard. Whatever the merits of that conclusion--and it seems

doubtful, since White v. Regester never spoke of intent nor

examined the motivation behind the officials who designed the

multi-member districts at _issue--it is clear that for years the

lower courts in this country decided vote dilution cases under a

results test. Thus, we have historical expreience against which

to examine the dire predictions that a results standard will lead

to proportional representation.

2. Under the results test, proportional representation was

never required.- None of the 23 cases summarized in the appendix,

all of which rested upon a results analysis, mandated proportional

representation. Indeed, in 21 of the 23, the concept of proportional

representation was specifically repudiated either in the outcome of
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the case or by specific language in the opinion. The remaining two,

Moore v. Leflore County Board of Election Comissioners, 502 F.2d

621 (5th Cir. 1974), and Robinson v. Commissioners Court of

Anderson County, 505 i:2d 674 (5th Cir. 1974), contain nothing

to suggest that they required prolortional representation in any

form. Thus, out of the many vote dilution cases decided in this

country under the results test, absolutely none require propor-

tional representation.

As early as Howard v. Adams County, the Fifth Circuit

accompanied its articulation 6f the results test with a clear

signal that proportional representation was not the relevant bench-

mark. 453 F.2d at 458, quoting Whitcomb v. Chavis, 403 U.S. 124,

156, 160 (1971). Zi mer followed with the statement that under the

results test, "it is not enough to prove a mere disparity between

the number of minority residents and the number of minority repre-

sentatives." 485 F.2d at 1305. Time and again, in subsequent

years, the Fifth Circuit consistently eschewed in rhetoric and

practice the concept of proportional representation in cases

governed by the results standard:

(Njo racial or political group has a constitutional
right to be represented ix proportion to its numbers,
[and] it follows that no such group is constitutionally
entitled to an apportionment structure designed to
maximize its political advantages.

Wallace v. House, 515 F.2d 619, 630 (5th Cir. 1975), vacated on

other grounds, 425 U.S. 947 (1975).

Members of a minority group have no federal right to
be represented in legislative bodies in proportion to
their numbers in the general population.

Panior v. Iberville Parish School Board, 536 F.2d 101, 104 (5th

Cir. 1976).

The Court has clearly stated that no one group is con-
stitutionally entiteld to elect representatives from
that group.

David v. Garrison, 553 F.2d 923, 927 (5th Cir. 1977).

This has not been empty rhetoric on the part of the Fifth

Circuit, but has been implemented in actual practice. Indeed, in

the context of court-ordered remedial plans designed to replace

unconstitutional election systems, the Court has held it impermis-

sible to use proportional representation as a benchmark. Marshall

v. Edwards, 582 F.2d 927, 939 (5th Cir. 1978). In Perry v. City of
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Opelousas, 515 F.2d 639 (5th Cir. 1975), the plaintiffs challenged

a court-ordered remedial plan which provided for the at-large

election of one city alderman in addition to the election of the

remaining five from single-member districts. The court rejected

the plaintiffs' contentions and held the mixed plan constitutional,

despite the fact that it would probably result in the election of

four whites and two blacks in a city that was 51 percent black.

515 F.2d at 641-642. Clearly then, proportionalrepresentation--

which would have meant three blacks and three whites--was not

required.

Other circuits applying the results test have also noted

that it does not include the concept of proportional representation.

For example, in Kendrick v. Welder, the Seventh Circuit stated

that use of the results test "is not to suggest that the designa-

tion of seats for minority representatives in proportion to their

voting strength is compelled (or even permitted) by the equal

protection clause . . . " 527 F.2d at 48.

3. Under the results test, at-large elections are not

automatically invalidated. In conjunction with its initial arti-

culation of the results test in the at-large context, the Fifth

Circuit stated in Zimmer that "[ilt is axiomatic that at-large

and multi-member districting schemes are not per se unconstitu-

tional." 485 F.2d at 1304. This is borne out by an analysis of

the 16 cases in the appendix which involved challenges to at-large

elections or multi-member districts, and which evaluated those

challenges under a results standard. All 16 repudiated the notion

that at-large elections are per se unconstitutional, either through

language in the opinion oi by a holding sustaining the at-large or

multi-member election scheme at issue. Indeed, of the 16, the

defendants prevailed in 10 by securing a decision allowing con-

tinued use of multi-member districts or at-large plans. These

include'cases from other appeals courts as well as decisions by

the Fifth Circuit. See e.g., Black Voters v. McDonough, 565 F.2d

1 (lst Cir. 1977) (upholding an at-large election system under a

results.analysis).

4. The results test does not insure near-victory for

minority plaintiffs, and defendants have won a significant number

93-758 0 - 83 -- 77
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of cases under the results test. Of the 23 cases summarized in the

appendix, all using the results test, defendants emerged victorious

in 13, and prevailed on some of the issues in an additional two.

With defendants carrying over a fifty pircent success rate under

the results test, with most of the cases emanating from the Fifth

Circuit--which covers the territory long governed by de jire racial

discrimination--it cannot be said that the results test implies

automatic victory for minority plaintiffs.

5. The results test requires much more than a scintilla of

evidence in addition to the absence of minority elected officials

to sustain a finding of unconstitutionality. Some have repeatedly

contended that the results test would require plaintiffs to prove

no more than disproportionate representation plus a "scintilla"

of additional evidence. They have defined a "scintilla" to mean

proof of only one of the Zimmer factors. The numerous cases

applying the results test show that this position is simply wrong.

.The opinion in Zimmer elucidated the evidentiary factors to

considered in a vote dilution case, then stated that "(tihe fact

of dilution is established upon proof of the existence of an agre-

gate or these factors." 485 F.2d at 1305. This aggregation standard

has been repeated time and again by the Fifth Circuit in its appli-

cation of the results standard, as the cases in the appendix

illustrate.

On a number of occasions, plaintiffs who have proven one or

two or three of the Zimmer factors--certainly more than a

"scintilla"--have been found to fall short of the showing required

to render an electoral scheme void under the results test. In

Hendrix v. Joseph, 559 F.2d 1265 (5th Cir.), cert. denied, 434 U.S.

970 (1977), the district court found in the plaintiff's favor on

one of the Zimmer main factors and three of the enhancing factors,

and failed to make findings on the remaining Zimmer criteria. The

-Court of Appeals reversed and remanded for further findings, holding

that a constitutional violation had not been proven.

Before (declaring an at-large system unconstitutional],
thorouqh and detailed findings on each issue that the

- courts have thus far found to be relevant must be made.
To allow conclusory findings that "the government is
unresponsive," and that "no black has ever been elected"
to substitute for such detail would alter the balance
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that our constitutional system of federalism is de-
signed to protect.

559 F.2d at 1271.

Similarly, the plaintiffs' challenge to at-large elections

in McGill v. Gadsden County Commission, 535 F.2d 277 (5th Cir.

1976), was rejected where the only proof was of a history of past

discrimination, plus the existence of a majority vote requirement

and, a district residency-numbered post provision which nullified

the effect of single-shot voting.

(W]e cannot say that the effects of past discrimination,
in themselves, cause an at-large voting scheme to uncon-
stitutionally deny blacks access to the political pro-
cess.

535 r.2d at 281.

The fact of past discrimination alonq with the absence of

black elected officials also failed to prove a. violation under

the results test in Bradas v. Rapides Parish Police Jury, 508 F.2d

1109 (5th Cir. 1975), where the court said:

The single glaring fact that no black has ever been
elected to a parish office does not by itself support
judicial nullification of a reapportionment plan. It
evidences no more at the most than a policy of past
discrimination. But the issue here, of course, is not
whether Rapides Parish discriminated against blacks in
the past, but rather whether any debilitating effects
of that discrimination still persist.

508 F.28 at 1112.

In David v. Garrison, 553 F.2d 923 (55h Cir. 1977), and

Nevett v; Sides (Nevett I), 533 F.2d 1361 (5th Cir. 1976), the

court stressed the aggregation requirement of Zimmer, and held

that consideration of all the Zimmer factors was necessary to

decide a dilution case under the results test In both cases,

the appeals court found the trial court findings far too limited to

support a conclusion of unconstitutionality, adding that the

"scintilla" of racial bloc voting in combination with the absence

of minority elected officials was insufficient to prove a consti-

tutional violation.

Specifically, the trial court's findings may be
read as indicating that elections must somehow be so
arranged--at any rate where there is evidence of
racial bloc voting--that black voters elect at
least some candidates of their choice regardless
of their percentage turnout. Thigis not what the
constitution requires.

David v. Garrison, 553 F.2d at 930-931, quoting Nevett I, 533 F.2d

at 1365.
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In contrast to the numerous cases where an *aggregate" of

the Zi er factors must be proven, and where defendants have pre-

vailed in the face of proof of only a few factors, there are no

reported decisions where the Fifth Circuit Court of Appeals has

voided an electoral system under the results test upon proof of

disproportionate representation plus only one other Zimmer factor.

The Administration and some other witnesses opposing the

Section 2 amendment have attempted to deflect attention from the

true issues at stake here by raising the false specter of propor-

tional representation. I agree with The New York Times' charac-

terization of this Administration strategy as "obfuscation and

dithering" (January 29, 1982). As the Washington Post correctly

editorialized (December 20, 1981), "The drafters of the House bill

went to some trouble to avoid this misapprehension." Opponents

also have waved the red flags of near-automatic invalidation of

at-large elections and constant defeat for local communities under

a results test which would require only a "scintilla of evidence"

along with disproportionate representation to establish a violation.

The previously discussed analysis of the treatment of dilution

claims by the courts of appeals demonstrates the historical and

logical emptiness of these positions.

If the opponents of the House-passed version of Section 2

still cling to those positions, let them come forward with something

other than mere cries of alarm and ominous predictions about the

future. Let them come forward with a list of cases showing that

intent was the practical standard used by the overwhelming majority

of the lower courts in dilution cases prior to 1978. tret them also

come forward with a list of cases, decided under the results

standard, which mandated proportional representation. Let them

present a compendium of judicial decisions declaring at-large

elections per se unconstitutional in light of the results test.

Let them explain away the large number of victories by defendants

whose electoral practices were validated after a results evaluation.

And let them show us historical instances where plaintiffs

prevailed under the results standard by proving only dispropor-

tionate representation plus a mere "scintilla" of evidence--one

other ZSimier factor. If they cannot come forward and show us these
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things, the bankruptcy of their contentions will remain exposed

for all to see.

IMPLEMENTATION OF THE RESULTS STANDARD WOULD NOT LEAD TO
THE WHOLESALE INVALIDATION OF PAST ELECTIONS

Recently, a new false specter has been raised that imple-

mentation pf this results standard would lead to the wholesale

invalidation of past elections, and that elected officials in many

parts of the country would have to run again, at great expense and

inconvenience, to regain the offices to which they were elected

prior to the passage of this amendment.

This new "scare tactic," like the ones which preceded it,

also is without basis, as can be demonstrated-by the existing
I 2

case law. The leading case on this issue is Toney v. White, 488 F.2d

310 (5th Cir. 1973), a pre-Mobile Section 2 case decided by the

Fifth Circuit sitting en banc. There thecourt agreed with a prior

decision by a three-judge panel of the Fifth Circuit "that the law

imposes the duty on parties having grievances based on discrimina-

tory practices to bring the grievances forward for pre-election

adjudication" (488 F.2d at 314). The court held that "prompt pre-

election action" was a "prerequisite to post-election relief," and

that if there was "a deliberate bypass of a pre-election judicial

remedy," no post-election relief invaliding the challenged election

could be granted. This case--which establishes firm principles of

law and which has been applied by other courts--clearly indicates

that plaintiffs who fail to seek prompt pre-election relief give

up any chance of voiding challenged elections.

Accordingly, there is no chance that minority voters subjected

to voting practices made unlawful by the Section 2 amendment could

void any prior elections without first seeking prompt pre-election

relief. This means that, except in those few areas where Section 2

lawsuits were pending, prior to the last elections (certainly no more

than a dozen jurisdictions), elections which already have been held

can not be voided. No public officials elected in these past

elections can be required tb run again before the completion of

their.terms of office.



1214

THE BAILOUT STANDARDS PROVIDE COVERED JURISDICTIONS WITH
AN INCENTIVE TO COMPLY WITH THE LAW

I have not extensively discussed the new liberalized bailout

standards because they have been discussed by other witnesses and

are fully covered in the House Judiciary Committee Report. The

new bailout provisions are designed to provide an incentive to

jurisdictions covered by the preclearance requirement of Section 5

to comply with Federal voting rights laws and to open up their

registration and electoral processes to equal participation by all

citizens. No one in good faith can really be against these pro-

visions.

The current bailout standard effectively bars bailout for

all but a few jurisdictions. The proposed Section 4 amendment

liberalizes the bailout process, and enables covered jurisdictions

to bail out upon proof of a ten-year record of compliance with the

Act and the elimination of discriminatory voting procedures and

methods of election. The new bailout standards are fair, and there

is no reason why covered jurisdictions operating in good faith and

with a genuine desire to open up their electoral processes to full

participation by all citizens should not be able ultimately to

satisfy these requirements.

Questions have been raised "bout the standard which provides

that covered states and political subdivisions must show that they

"have eliminated voting procedures and methods of election which

inhibit or dilute equal access to the electoral process." The

statutory language employs the equal-access-to-the-political-process

standard of white v. Regester and the pre-Mobile cases, and there-

fore is comparable to the requirements of the proposed Section 2

"results" standard. This bailout provision therefore merely pro-.

vides an incentive for covered jurisdictions to comply with the

requirements of the proposed Section 2 amendment and gives these

jurisdictions an opportunity to comply with the law without

expensive and time-consuming litigation.
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APPENDIX

SuMMary of Court of Appeals Decisions
dn vote dilution cases prior to 1978

1. Howard v. Adams County Board of Suervisors, 453 F.2d 455 (5th Cir.)
cert. denied, 405 U.S. 925 (1972).

Challenge to configuration of district lines for Adams County,
Mississippi Board of Supervisors.

Holding in favor of defendants.

Results test:

"(To establish the existence of a constitutionally
impermssikle redistricting plan, in the absence of
malapportionment, plaintiffs must maintain the burden
of proving (1) a racially motivated gerrymander, or
a plan drawn along racial lines . . . or (2) that
I . . . designedly or otherwise, a[nJ . . . apportionment
scheme, under the circumstances of a particular case,
would operate to minimize or cancel out the voting
strength of racial or political elements of the voting
population'" 453 F.2d at 457-458 (emphasis added),
quoting Burns v. Richardson,.384 U.S. 73, 88 (1966).

Thus, when.the Court of Appeals found that the plaintiffs
had failed to prove racial intent, it went on to separately
consider the plaintiffs' dilution claim. 453 F.2d at 458.

Proportional representation not required: 453 F.2d at 458,
quoting Whitcomb v. Chavis-403 U.S. 124, 156, 160 (1971).

2. Zinmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en banc),
aff'd on other grounds sub nom. East Carroll Parl-sh-3Kool
Board v. Marshall, 424 U.S. 63 (1976)

Challenge to at-large elec-tions for school board and police
jury in East Carroll Parish, Louisiana.

Holding in favor of plaintiffs.

Results test:

(jTJo establish the existence of a constitutionally
impermissible redistricting plan, plaintiffs must
maintain the burden of showing either first, a racially
motivated gerrymander, or a plan drawn along racial
lines, or second, that ' . . . designedly or otherwise,
a(nl . . . apportionment scheme, under the circumstances
of a particular case, would operate to minimize or cancel
out the voting strength of racial or political elements
of the voting population.'" 485 F.2d at 1304, quoting
Howard v. Adams County Board of Supervisors, 451 F.2d
455, 457 (5th Cir. 1972).

Proportional representation not required:

""Clearly, it is not enough to prove a mere disparity
between the number of minority residents and the
number of minority representatives." 485 F.2d at 1305.

Proportional representation not required in the formulation
of a remedial plan:

"While not required to formulate a plan that assures
the success of a minority at the polls, a court may
in its discretion opt for a multi-member plan which
enhances the opportunity for pariticipation in the
political processes." 485 F.2d at 1308.
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At-large elections not unconstitutional per so:

"It is axiomatic that at-large and multi-member
districting schemes are not per se unconstitutional."
485 F,2d at 1304.

More than a scintilla of evidence is required in addition
to the absence of black elected officials:

"The fact of dilution is established upon proof of
the existence of an aggregate of these factors."
485 F.2d at 1304.

3. Turner v. McKeithen, 490 F.2d 191 (5th Cir. 1973).

Challenge to a multimember reapportionment plan for the

police jury of Ouachita Parish, Louisiana.

Holding in favor of plaintiffs.

Results tests iznser-type analysis constitutes the
proper inquirLy7_fT0 V.2d at 193-194.

Proportional representation not required:

" (A) minority group is not constitutionally entitled
to an apportionment structure designed to maximize
its political advantage . . . . "" 490 F.2d at 197.

"A minority group is not constitutionally entitled
to one or more safe' or majority districts simply
because an apportionment scheme could be drawn to
reach this result.* 490 F.2d at 197, n. 24.

Multi-member districts not per se unconstitutional:

OWe recognize, of course, that mult ember representation
is not per se unconstituiiona.." 490 F.2d at 196,
n. 23.

More than a scintilla of evidence in addition' to the absence
of black elected officials is required:

"Dilution, as Aith so many complex factual determinations,
turns on an al regation of the circumstances."
490 r.24 at 124.

4. Moore v. Leflore County Board of Election Commissioners,
502 F.2d 621 (5th Cir. 1974).

Challenge to district lines for election of county supervisors
in Leflore County, Mississippi.

Holding in favor of pliniffs regarding the district court's
rejections of the ants' proposed districting plan,
and in favor of defendants regarding the plaintiffs'
objection to the court-formulated and court-ordered pl..

Results test:

"A reapportionment plan is unconstitutional if it is
a racially motivated gerrymander or if it is a plan drawn
along racial lines which, . . . di-ignedly or otherwise
- . . would operate to minimize or cancel out the voting
strength of racial or political elements of the voting
population.'" 502 F.2d at 623-624, quoting Fortson v.
Dorsey, 379 U.S. 433, 439 (1965).
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Zimmer factors cited as the proper inquiry: 502 F.2d at 624.

Proportional representation not required.

S. Robinson v. Commissioners Court of Anderson County, 505 F.2d 674
(5th Cir. 1974).

Challenge to the configuration of district lines for the
county commission of Anderson County, Texas.

Holding in favor of plaintiffs.

Results test:

'[T]o establish the existence of a constitutionally
impermissible redistricting plan . . . plaintiffs must
maintain the burden of proving (1) a racially motivated
gerrymander, or a plan drawn along racial lines . . . or
(2) that ' . . . desiqnedly or otherwise, a(n)
apportionment scheme, under the circumstances of a
particular case, would operate to iinimize or cancel out
.the voting strength of racial or political elements of
the voting population."' 505 F.2d'at 678, n. 3 (emphasis
added), nutins Howard v. Adams County Board of Supervisors,
453 F.2d 455, 457-458 (5th Cir. 1972).

Zisser factors cited as the proper inquiry: 505 F.2d at 678-679.

Proportional representation not required.

More than a scintilla of evidence is required .in addition to
the absence of black elected officials:

"The fact of dilution is established upon proof of an
aggregate of (the Zier) factors.' 505 F.2d at 678,
quatinq Zimmer v. PcKeithen, 485 F.2d 1297, 1304
(thCTr. 1973) (en bane) (emphasis added).

6. Bradas v. Rapides Parish Police Jury, 508 F.2d 1109 (5th Cir. 1975).

Challenge to multi-member districts for Rapides Parish, Louisiana
police jury and school board.

Holding in favor of defendants

Results test:

"'[Plaintiffs must maintain the burden of showing either
first, a racially motivated gerrymander, or a plan drawn
along racial lines, or second, that ' . . . designedly
or otherwise, a(n) .- . . apportionment scheme, under the
circumstances of a particular case, would operate to
minimize or cancel out the voting strength of racial-or
political elements of the voting population.'' 508 F.2d
at 1113 (emphasis added) quoting Zimmer v. McKeithen,
485 F.2d 1297, 1304 (5th UIr. 1973) (en banc) and Howard v.
Adams County Board of Supervisors, 45T-F. 455, 457 (5th Cir.
1972).

Zimmer factors cited as the proper inquiry: 508 F.2d at 1112.

Proportional Representation not required.

Multi-member districts not per se unconstitutional.

More than a scintilla of evidence is required in addition to
the absence of black elected officials:

'The single glaring fact that no black has ever been
elected to a parish office does not by itself support
judicial nullification of a reapportionment plan. It
evidences no more at the most than a policy of past
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discrimination. But the issue here of course is not
whether Rapides Parish discriminated against blacks in
the past, but rather whether any debilitating effects of
that discrimination still persist." 508 F.2d at 1112.

7. Gilbert v. Sterrett, 509 F.2d 1389 (5th Cir.), cert. denied,
423 U.S. 951 (1975).

Challenge to the configuration of districts for the

County Commission of Dallas County, Texas.

Holding in favor of defendants.

Results test:

•(I)t is recognized that the apportionment plan
was subject to attack if it 'would operate to
minimize or cancel out the voting strengthN of racial
or political elements of the voting population.'"
509 F.2d at 1393, quoting Fortson v. Dorsey, 379 U.S.
433, 439 (1965) (emphis adjd.

"It is well established that to prove the existence
of a constitutionally impermissible redistricting plan
in the absence of malapportionment, plaintiffs must
show (1) a racially motivated gerrymander, or a plan
drawn along racial lines, or (2) the apportionment
plan would operate to miiip ii-ze or cancel out the
voting strengtWo racial or-political elements of
the voting population.* 509 F.2d at 1390-1391
(footnotes omitted)(emphasis added), quoting
with approval the lower court opinion.

Zimmer cited as the proper form of analysis: 509 F.2d at

Proportional representation is not required:

"An apportionment scheme is not constitutionally
impermissible because its lines are not carefully
drawn to ensure representation to sizable racial,
ethnic, economic, or religious groups." 509 F.2d at
1391, quoting with approval the lower court opinion.

"What counsel for plaintiffs-appellants asked on
oral argument was a remand with direction that the
Commission redistrict itself once more, this time so
that the majority of voters in at least one district
be Blacks. That would be contrary to the settled
rule that 'a minority group is not constitutionally
entitled to an apportionment structure designed to
maximize its political advantage.'" 509 F.2d at 1394,
Quotina Turner v. McKeithen, 490 F.2d 191, 197 (5th

Cr193).
8. Wallace v. House, 515 F.2d 6i9 (5th Cir. 1975), vacated on other grounds,

425 U.S. 947 (1975)

Challenge to at-large elections for town aldermen in Ferriday, Louisiana.

Holding for plaintiffs on the merits, but the defendants prevailed in
the choice of their preferred remedial plan, which hid four single-
member districts and one at-large district, over the proposed
remedial plan of the plaintiffs which had all five aldermen
to be elected from single-member districts.

Results test:

(A)ggrieved voters may establish the existence of an unconstitutional
districting scheme either by showing a racially motivated gerrymander
or a plan drawn along -racia-T lines, or by demonstrating thatL__
designedly or otherwise, the particuT-r scheme operates 'to minimize
or cancel out' the voting strength of minority elements of the voting
population.* 515 F.2d at 622-623 (Emphasis Added), citin Howard v.
Adams County Board of Supervisors, 453 F.2d 455, (5th Cir. 1972)

Zimmer factors cited as the proper inquiry: 515 F.2d at 623.
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Proportional representation not required:

=(N)o racial or political group has a constitutional right to
be represented in the legislature in proportion to its numbers,
(and) it follows that no such group is constitutionally
entitled to an apportionment structure designed to maximize
its political advantages.* 515 F.2d at 630.

"Clearly, it is not enough to prove a mere disparity between
the number of minority residents and the number of minority
representatives 515 F.2d at 623, quoting Zimmer v. McKeithen,
485 F.2d 1297, 1305 (5th Cir. 1973) (en banc).

At-large districts not per se unconstitutional.

More than a scintilla of evidence is required in addition to the
absence of black elected officials:

"The fact of dilution is established upon proof of an
aggregate of (the Zimmer) factors." 515 F.2d at 623,
citing Zimmer, 485 . at 1305 (Emphasis Added).

9. PerEX v. City of Opelousas, 515.F.2d 639 (5th Cir. 1975).

Challenge to a court-ordered remedial plan for aldermanic
elections in the city of Opelousas, Louisaina. The plaintiffs
challenged the at-large nature of one'aldermanic post in a
mixed plan which provided that the other five aldermen be
elected from single-member districts

Holding in favor of defendants.

Results test, 515 F.2d at 641.

No proportional representation required, even in court-ordered
remedial plans:

The court held the mixed plan to be constitutional, despite
the fact that it would probably result in the election
of-four whites and two blacks in a city 51t black.
515 F.2d at 641-642. Clearly then, proportional representation --
which would have meant three whites and three blacks --
was not required.

At-large election of one adlerman not per so unconstitutional.

L0. Ferguson v. Winn Parish Police Jury, 528 F.2d 592 (5th Cir. 1976)

Challenge to a multi-member district in the electoral plan for
the Winn Parish, Louisiana police jury.

Holding: in favor of plaintiffs, with the court of appeals
remanding the case to the district court for reconsideration
of the multi-member district in light of Zimmer v. McKeithen,
485 F.2d 1297 (5th Cir. 1973) (en banc).

Results test:

"The Supreme Court has held that before a multi-member plan
can be invalidated on constitutional grounds, it must be
shown that 'designedly or otherwise, a multi-member constituency
apportionment scheme, under the circumstances of a particular
case, would operate to minimize or cancel out the voting
strength of racial or political elements of the voting
population.'" 528 F.2d at 597 (emphasis added), quoting
Fortson v. Dorsey. 379 U.S. 433, 439 (1965).

Zimmer factors cited as the proper inquiry: 528 F.2d at 599.

Multi-member districts are not per se unconstitutional: 528 F.2d
at 597, citing Whitcomb v-.Chavis, 403 U.S. 124, 147 (1971).

More than a scintilla of evidence is required in addition to the
absence of balck elected officials:

"The fact of dilution is established upon proof of the
existence of an aggregate of (the Zimmer] factors."
528 F.2d at 599, quoting Zimmer, 4TT_ .d at 1305 (emphasis
added).
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11. Nevett v. Sides (Nevett I), 533 F.2d 1361 (5th Cir. 1976).

Challenge to at-large municipal elections in Fairfield,
Alabama.

Holding in favor of defendants, with the court of appeals
vacating the district court's judgement for the plaintiffs
on the ground that the district court made inconclusive
findings of fact, and remanding for further consideration
and findings.

Results test:

*(A) successful attack raising such a constitutional
question must be based on findings in a particular
case that a plan in fact operates impermissibly to
dilute the voting strength an identifiable element
of the voting population.' 533 F.2d at 1365, quoting
Dallas County v. Reese, 421 U.S. 477 (1975).

Zimmr factors cited as the proper inquiry: 533 F.2d at 1365.

Proportional representation not required.

At-large elections not per se unconstitutional.

More than a scintilla of evidence is required in addition
to the absence of black elected officials:

"Unless (the Simmer] criteria in the aggregate point
to dilution, I.e., if the criteria "don't really help",
then plaintiffsave not met their burden, and their
cause must fall." 533 F.2d at 1365.

"Specifically, the trial court's findings may be
read as indicating that elections must be somehow
so arranged -- at any rate where there is evidence
of racial bloc voting -- that black voters elect at
least some candidates of their choice regardless of
their percentage turnout. This is not what the
constitution requires.' 533 F.2d at 1365.

12. McGill v. Gadsden County Commission, 535 F.2d 277 (5th Cir. 1976).

Challenge to at-large elections for county commission in
Gadsden County, Florida.

Holding in favor of defendants.

Results test: following the Zimmer standards: 535 F.2d at 280.

Proportional representation not reqrjired.

At-large elections not unconstitutional per se.

More than a scintilla of evidence is required in addition to
the absence of black elected officials:

The plaintiffs only had evidence of a history of past
discrimination, along with a majority vote requirement
and a district residency-numbered post provision which
nullified the effect of single-shot voting. These factors
were insufficient to show a constitutional violation.

(wie cannot say that the effects of past discrimination,
in themselves, cause an at-large voting scheme to
unconstitutionally deny blacks access to the political
process.' 535 F.2d at 281.

'The fact of dilution is established upon the existence
of an a gregate of (the Zimmer) factors.' 535 F.2d at 280,
quoting Zimmer v. McKeitf-n,485 F.2d 1297, 1305 (5th Cir.
193 en banc) (emphasis added).
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13. Panior v. Iberville Parish School Board, 536 F.2d 101 (5th Cir. 1976)

Challenge to the configuration of district lines for single-
member district elections for the Iberville Parish,
Louisiana school board.

olding in favor of defendants.

Results test:

"Before a properly apportioned redistricting plan may be
declared to be constitutionally impeimissible it must be
shown that it is (1) a recially motivated gerrymander,
or a plan drawn along racial lines or (2) that desinqedly
or otherwise the plan would operate'to minimize or cancel
out the voting strength of racial or political elements
of the voting population.' 536 F.2d at 104-105 (emphasis
added) (footnotes omitted).

Proportional representation not required:

"Members of a minority group have no federal right to
be represented in legislative bodies in proportion to
their numbers in the general population." 536 F.2d at
104.

L4. Paige v. Gray, 538 F.2d 1108 (5th Cir. 1976).

Challenge to at-large elections for the city commission
by Albany, Georgia

Holding in favor of defendants, with the court of appeals
vacating a district court judgement for plaintiffs which
had relied on an "inevitable effects" analysis gleaned
from Gomillion v. Lightfoot, 364 U.S. 339 (1960), and
remanaing for further consideration and findings in
accordance with Zimmer v. McKeithen, 485 F.2d 1297
(5th Cir. 1973) (en banc).

Results test:

The Court of Appeals concluded that a Gomillion-type case
requires proof of racially motivated gerrymandering. However,
sincene the advent of the dilution decisions there has
apparently been no need to resort to Gomillion to eliminate
unconstitutional at-large plans," inasmuch as the dilution
decisions do not require a showing of intent. Rather than
Gomillion, evaluation of at-large systems "should be made under
more recent and less ambiguous (dilution) precedents (which)
do not reach the question . . . of racial motivation." 538 F.2d
at 1110.

Zimmer factors cited as the proper inquiry:

"This court's decision in Zimmer was affirmed by the
Supreme Court, 'but without approval of the constitutional
views expressed by the Court of Appeals.' East Carroll Parish
School Board v. Marshall, 424 U.S. 636, 638 (1976). The Zimer
standards, however, are still controlling in this circuit.
McGill v. Gadsden County Comnission, 535 F.2d 277 (5th Cir. 1976);
Nevett v. Sides, 533 F.2d 1361 (5th Cir. 1976)." 538 F.2d at
1110-1111, n. 4.

Proportional representation not required:

"To establish that a plan impermissibly dilutes, the plaintiff
must show more than a mere disparity between percentage of
minority residents and percentage of minority representation."
538 F.2d at 1111.

At-large elections not per se unconstitutional.

More than a scintilla of evidence is required in addition to the
absence of black elected officials:

"The fact of dilution is established upon proof of an aggregate
of (the Zimmer] factors." 538 F.2d at 1111, quoting Zinmer,
485 F.2d at 1305.
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15. David v. Garrison, 553 F.2d 923 (5th Cir. 1977)

Challenge to at-large elections for the city commission of
Lufkin, Texas.

Holding in favor of defendants, with the court.of appeals
vacating the district court's judgement for the
plaintiffs on the ground that the district court made
insufficient findings of fact, and remanding for further
consideration and findings.

Results test: following the Zimmer standards: 553 F.2d at 928.

Proportional representation not required:

"The Court has clearly stated that no one group is
constitutionally entitled to elect representatives
from that group.0 553 F.2d at 927.

At-large elections not per se unconstitutional.

More than a scintilla of evidence is required in addition to the
absence of black elected officials:

"Specifically, the trial court's findings may be read
as indicating that elections must be somehow arranged --
at any rate where there is evidence of racial bloc
voting -- that black voters elect at least some candidates
of their choice regardless of their percentage turnout.
This is not what the constitution requires." 553 F.2d at
930-931, quoting Nevett v. Sides (Nevett I), 533 F.2d 1361,
1365 (5th Cir. 1976).

16. Hendrix v. Joseoh, 559 F.2d 1265 (5th Cir.), cert. denied,
434 U.S. 970 (1977).

Challenge to at-large elections for the county commission of
Montgomery County, Alabama.

Holding in favor of defendants, with the court of appeals
vacating the district court's judgement for the plaintiffs
on the ground that the district court made insufficient
findings of fact, and remanding for further consideration
and findings.

Results test, and not intent:

([M]otive is not a direct issue in the dilution context . .. .
559 F.2d at 1269.

Zimmer factors cited as the proper inquiry: 559 F.2d at 1268.

Proportional representation not-required.

At-large elections not per se unconstitutional.

More than a scintilla of evidence is required in addition to
the absence of black elected officials:

Even though the district court found in the plaintiff's
favor on one of the main Zimmer factors and three of the
enhancing factors,-that was not enough to prove a constitutional
violation where the district court failed to make findings
on the other Zimmer factors. 559 F.2d at 1268-1271.

"Before (declaring an at-large system unconstitutional),
thorough and detailed findings on each issue that the
courts have thus far found to be relevant must be made.
To allow conclusory findings that 'the government is
unresponsive,' and that 'no black has ever been elected'
to substitute for such detail would alter the balance
that our constitutional system of federalism is designed
to protect." 559 F.2d at 1271.
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17. Parnell v. Rapides Parish School Board, 563 F.2d 180"-Sth Cir.
1977), cert. denied, 438 U.S. 915 (1978).

Challenge to multi-member districts in elections for
the Rapides Parish, Louisiana police jury.

Holding in favor of plaintiffs.

Results test: Zimmer analysis is the appropriate means
f- valuatincarge of vote dilution. 563 F.2d at
184.

Proportional representation not required.

Multi-member--districtsant--unconstitutional per_ so:

*Zimer pointed out that stAtistics alone could
not prove impermissible dilution of minority
voting power.0 563 F.2d at 184.

18. Kirksey v. Board of Supervisors of Hinds County, Mississippi,
554 F.2d 139 (5th Cir.), cert. denied, 434 U.S. 968 (1977).

Challenge to the configuration of a districting plan for

various county elections in Hinds County, Mississippi.

Holding in favor of the plaintiffs.

Perpetuated results test:

OWhere a plan, though itself racially neutral, carries
forward intentional and purposeful discriminatory denial
of access that is already in effect, it is not
constitutional." 554 F.2d at 146.

Proportional representation is not required:

"As a matter of pure semantics it can be argued
that a minority is denied equality of access to the
political process if it does not have representation
in proportion to its voting strength. With anything
less its strength is minimized, cancelled out, or
'diluted.' The Supreme Court and this circuit have
consistently eschewed such a mechanistic approach.
'Clearly it is not enough to prove mere disparity
between the number of minority residents and the
number of minority representatives.'' 554 F.2d at
142-143, quoting Zimmer v. McKeithen, 485 F.2d 1297,
1305 (5th irt. 1973)'(en banc).

Zimmer factors are proper focus of inquiry: 554 F.2d at 143.

More than a scintilla of evidence in addition to the absence
of black elected officials is required:

'By proof of an aggregation of at least some of
(the Zimmer-White v. Regester) factors, or similar
ones,apaintiff can demonstrate that the members of
the particular group in question are being denied access."
554 F.2d at 143.

19. United States v. Board of Supervisors of Forrest County, 571 F.2d 951
(5th Cir. 1978).

Challenge to the configuration of district lines for county
elections in Forrest County, Mississippi

Holding in favor of plaintiffs, vacating the district court
Judgment in favor of defendants and remanding for
reconsideration in light of Kirksey v. Board of Supervisors
of Hinds County, ississippi, 554 F.2d 139 (5th Cir. 1977)
(en banc).

Perpetuated results test:

*Zimmer and Kirksay have established a multi-step inquiry
for determining ther a districting plan unlawfully
dilutes a minority's participation in the political
process. The testing seeks to determine whether the plan
either is a racially motivated gerrymander or perpetuates--
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an existent denial of access to the political process.
. . . Since the government concedes that the Forrest County
plan was drawn without regard for race, we need consider
only the second portion of the Zizier-Kirksey assay.* 571 F.2d
at 953 (emphasis added).

Zimmer cited as proper inquiry: 571 F.2d at 953-954.

Proportional representation not required, even, in the formulation
of a remedy: " • .?

"Kirksey does not expressly require the creation of a
district that has a majority of registered voters who
are black. The goal of any remedy is to assure "effective
black minority pariticpation in democracy.0 Kirksey, 554 F.2d
at 151. . . . (Tihis court has concentrated upon access to
the political process rather than assurance of a particular
result.' 571 F.2d at 955 (footnote omitted).

More than a scintilla of evidence in addition to the absence
of black representation is required:

A finding of unconstitutionality must be based on proof
of "a number" or "the aggregate" of Zimer-Kirksey factors.
571 F.2d at 955.

20. Kendrick v. Walder, 527 F.2d 44 (7th Cir. 1975).

Challenge to at-large elections for the Cairo, Illinois
city council.

Holding favor of plaintiffs, vacating the district court's
dismissal of the complaint and remanding for trial.

Results test:.

*[Diesignedly or otherwise, a multi-member constituency
apportionment scheme, under the circumstances of a
particular case (might] operate to minimize or cancel
out the voting strength of racial or political elements
of the voting population." 527 F.2d at 48 (emphasis added).

Zimmer cited as appropriate precedent: 527 F.2d at 48.

Proportional representation not required or permitted:

"[The dilution doctrine] is not to suggest that the
designation of seats for minority representatives in
proportion to their voting strength is compelled (or
even permitted) by the equal protection clause ... 
527 F.2d at 49, quoting Fortson v. Dorsey, 379 U.S.
433, 439 (1965).

21. Vo n v. Kimbel, 519 F.2d 790 (4th Cir.), cert. denied,
421 U.S. §3T (1975).

Challenge to at-large elections for the county board of
Arlington County, Virginia

Holding in favor of defendants.

Results tests

Inquiry is whether the "plan in fact operates to
impermisibly dilute the voting strength of an
identifiable elegant of the voting population,*
519 F.2d at 791, quoting Dallas County v. Reese,
421 U.S. 477, 480 (1975).

At-large elections not per se unconstitutional.

Proportional representation not required.

93-758 0 - 83 -- 78
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22. Dove v. Moore, 539 F.2d 1152 (8th Cir. 1976).

Challenge to at-large elections for the city council of
Pine Bluff, Arkansas.

Holding in favor of defendants.

Results test:

"The constitutional touchstone is whether the systems
is open to full minority participation . . . . * 539 F.2d
a5 1155.

Proportional representation not required:
539 F.2d at 1155.

At-large elections are not unconstitutional per se.

More than a scintilla of evidence in addition to the absence
of black elected officials is required:

Proportional representation along with racial bloc voting
do not, by themselves, render an electoral scheme invalid.

23. Black Voters v. McDonough, 565 F.2d 1 (Ist Cir. 1977).

Challenge to at-large election of members of the

Boston, Massachusetts school conittee.

Holding in favor of defendants.

Results test applied.

The Court of Appeals expressed some concern that,
after Washinqton v. Davis, 426 U.S. 229 (1976),
and Vilae o Arington Heights v. Metropolitan..
Housing Development Corp., 429 U.S. 252 (1977),
intent may be required M a dilution case.
565 F.2d at 4, n. 6. However, the Court proceeded
with a results analysis, and the found the plaintiffs
lacking. Therefore, there was no need to resolve the
intent issue. What is important is that, under the
results analysis, the First Circuit said at-large
systems are not unconstitutional per se, proportional
representation is not required, and more than a
scintilla of evidence is necessary to prove a violation.

Multi-member schemes "will be struck down only when the
challenger carries a burden of proving that the system
was instituted to further racially discriminatory purposes
or that the effect of the method is to 'minimize or cancel
out the voting strenth of racial or political elements
of the voting population.'" 565 F.2d at 4, quoting
Fortbon v. Dorsey, 379 U.S. 433, 439 (1965).

Proportional representation not required.

At-large elections not unconstitutional per se:

"Any analysis of the at-large system under attack
must begin with an acknowledgement that multi-
member districts are-not pr se invalid." 565 F.2d
at 4.

More than a scintilla of evidence is required in addition
the absence of black elected I officials%

Plaintiffs proved a number of factors, including
history of discrimination, large district, no
residency requirement, recent racial campaign tactics,
no blacks elected, black voter alienation,
intimidation of black candidates in the cosmunity,
and p-responsiveness. Yet this evidence was not enough.
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FOR M ATE RELEASE
September 3, 1981
CONTACT: Frank R. Parker

Barbara Y. Phillips
628-6700

LAWYERS' COMMITTEE RELEASES REPORT ON VOTING
RIGHTS DENIALS IN MISSISSIPPI

The Lawyers' Committee for Civil Rights Under Law today
release its final report on continuing voting rights discrimi-
nation in. Mississippi entitled, voting in Mississipi: A Right
Still Denied. The report, which is Based on n extensive

---investigation of voting rights litigation in the state and the
records of the United States Justice Department, concludes:
"Sixteen years after the passage of the Voting Rights Act of
1965, its goal of fair and effective participation for all
citizens in the electoral process remains unfulfilled in many
parts of the South."

In a 7-page foreword to the report, eight former top
Justice Department officials with civil rights responsibilities--
former Attorney General Nicholas deB. Katzenbach, former Federal
District Court Judge and Deputy Attorney General, Harold R. Tyler,
Jr., five former Assistant Attorney Generals in charge of the
Civil Rights Division, and one former Civil Rights Division
planning staff director--conclude: "Section 5 and the Votinq
Rights Act have played a critical role in preventing discrimina-
tion and nullification of the minority vote in Mississippi and
throughout the nation. Unfortunately, the need for the law
remains. The statute must be renewed in order to ensure that
minorities may register and vote without discrimination and to
guarantee that every American will have a fair opportunity to
participate in politics."

The report notes the dramatic progress that has occurred
in Mississippi as a result of the Voting Rights Act. Black voter
registration has increased from 6.7% of the black voting age
population (1964) to more than 60% currently. The number of black
elected officials in Mississippi has increased from 29 (1968) to
387 (1981), giving Mississippi more black elected officials than
any other state in the country. Despite these gains, there are
still no black elected officials in Mississippi's congressional
delegation or in statewide office, and blacks constitute only 7%
of the total number of elected officials in a state which is 35%
black. The Lawyers' Commiittee finds, "Analysis of court decisions
and the Justice Department's Section 5 objections show that sixteen
years after the passage of the Act, efforts to discriminate against
black voters have not abated, and that the desire to cancel out
black voting strength still exists in Mississippi."

Section 5, the heart of the Voting Rights Act, prohibits
covered jurisdictions from enforcing any voting law changes
until they obtain a ruling from the U.S. Attorney General or
the U.S. District Court for the District of Columbia that any
change is not racially discriminatory in purpose or effect.

Contrary to the opponents of the Voting Rights Act who
argue that the Voting Rights Act is no longer needed, the
report cites Justice- Department statistics which show that of
the 77 Voting Rights Act objections to discriminatory Mississippi

--election law changes since 1965, more than half--40--were lodged
since 1975.

Frank R. Parker, Director of the Lawyers' Committee's
Voting Rights Project, said in releasing the report, "In signi-
ficant instances, the Voting Rights Act has been all that has
stood between black citizens and the efforts of Mississippi public
officials to nullify their vote. If the Voting Rights Act were
allowed to expire, the limited gains made thus far could easily
be eradicated."
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The report catalogues the continuing efforts to minimize
and cancel out the power of the black vote in Mississippi:

--From 1965 to 1979 black voters were denied effective
representation in the Mississippi Legislature by the discrimina-
tory use of multi-member legislative districts with at-large
voting. When multi-member districts finally were abolished by
a Section 5 objection and reapportionment litigation, the number
of black legislators increased from 4 to 17.

--Thirteen counties have attempted to dilute black voting
strength by switching from district to at-large elections for
members of the county boards of supervisors, and 22 counties
have attempted to elect county school board members on an at-large
basis, all of which were blocked by Section 5 objections and, in
some instances, Federal court litigation.

--Fourteen counties have gerrymandered district boundaries
to prevent the election of black county supervisors, justices of
the peace, constables, county school board members, and county
election commissioners.

--The Mississippi Legislature in 1966, 1970, 1975, 1976
and again in 1979 enacted "open primary" bills to prevent the
election of black independent candidates to state and local
office by abolishing party primaries and imposing a majority
vote-runoff requirement to win election.

--Forty-six cities and towns have attempted to prevent
the election of black city council members by switching from
ward to at-large, citywide elections.

--Seven cities and towns have unlawfully diluted black
voting strength by annexing adjoining white residential areas
to offset the increased voting power of black city voters. In
the case of Indianola, Mississippi, a Federal District Court
found this year (Dotson v. City of Indianola), that the city had
violated the Voting Rights Act through four discriminatory
annexations from 1965 to 1967 which prevented blacks from gaining
a majority of the city vote. None of these annexations had been
precleared under the Voting Rights Act.

--Ten counties attempted to prevent the election of black
school superintendents by abolishing the elective positions and
making the office appointive.

-- Several counties have attempted to make voting more
difficult for black voters by relocating polling places to pre-
dominantly white residential areas five to ten miles from black
neighborhoods. in the 1978 senatorial election in which Charles
Evers was a candidate, Hinds County election officials switched
30 Jackson polling places, many in predominantly black precincts
where one-third of the black voters of Jackson resided, and did
not announce the changes until the eve of the election.

-- Voting laws still on the books in Mississippi continue
to discriminate against black voters and prevent them from
electing candidates of their choice. Mississippi law still
prohibits voters from "single-shot" voting and requires that
they vote for all positions to be filled in order for their ballot
to be counted, and still requires a majority vote to win party
nomination, which in many areas is tantamount to election. Racial
bloc voting--particularly white voters banding together to defeat
black candidates because of their race--continues to be the rule
throughout Mississippi.

The Lawyers' Committee report was prepared by the Lawyers'
Committee's Voting Rights Project. The Lawyers' Committee-for
Civil Rights Under Law is a non-partisan civil rights legal
organization organized to provide legal representation to dis-
advantaged and minority citizens. The Committee was formed in
1963 at the request of the President of the United States.
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WRITTEN QUESTIONS SUBMITTED BY SENATOR ORRIN G. HATCH

1. You are familiar with the pending litigation in

Indianola, Mississippi, and the consequent submission to the

Justice Department of several annexation which have taken place

since 1965. According to the district court's opinion in that

case, the population within the original city limits is 45%

white and 55% non-white. If all the annexations had been approved

by the Justice Department, the non-whites would retain a slim

majority of 50.3%. The Justice Department, however, approved

only the annexation of non-white areas, thereby reducing the

white Population to 35%. Do you believe that the approval of

this annexation dilutes the white vote under Section 5? Why or

why not?

ANSWER: I am familiar with the facts of this case, but I

have not seen the Justice Department letter approving only the

annexation of the nonwhite areas, and I cannot give an explanation

of their reasoning; you would have to ask Justice Department

officials about the reasons for their action.

The City of Indianola belatedly, and under court order,

submitted to the Justice Department several unprecleared annexa-

tions undertaken since the Voting Rights Act was enacted which

had the purpose and effect of diluting black voting strength in

Indianola. As I understand it, the Justice Department approved

the annexation of the black areas because they were nondiscri-

minatory under Section 5 standards, but disapproved the white

annexations as discriminatory.

The legislative history of the Voting Rights Act indicates

that its purpose was to protect racial and language minorities,

principally blacks and Hispanics, from denial or abridgement of

their right to vote on account of race or language minority

status, and was not enacted to protect whites. In any event,

there can be no claim that the Justice Deoartment's action diluted

white voting strength since in the last municipal elections--after
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the Justice Department's objection--the white slate (with one black

on it) won all the municipal offices, and the all-black slate was

defeated. Hence, whites still control Indianola despite the

Justice Department's action.

2. As you know, Indianola held several elections under the

expanded boundaries before those boundaries were disapproved by the

Justice Department. Elections are held on an at-large basis in

Indianola. During those elections, one black was elected as an

alderman, and four white aldermen and a white mayor were also

elected. Based upon vour familiarity with the situation in

Indianola, do you believe the electoral system as it existed under

the expanded boundaries would violate the proposed results test

in Section 2? Why or why not?

ANSWER: Whether any qiven electoral system would violate

the proposed Section 2 "results" standard would be for the court

to determine, and second-guessing the courts is always a hazardous

proposition at best. Nevertheless, based on my familiarity with

the Mississippi situation, a qood case could be made. Indianola's

municipal elections conducted with the annexation of several

predominantly white areas, and with these election changes not

having been precleared, were conducted in direct violation of

Section 5 of-the Voting Rights Act. Blacks were denied equal

access to the political process in the post-annexation community

by at-large elections which denied black voters the opportunity

to elect candidates of their choice, an extensive past history of

vigorously-enforced official discrimination, the effects of which

are perpetuated today in disproportionately lower black voter

registration levels and electoral participation, a majority vote

requirement which requires candidates to win a majority to-secure

political party nomination, an anti-single shot voting requirement

which prevents black voters from sinqle-shot voting for the candi-

dates of their choice and which requires voters to vote for

candidates they oppose in order to have their ballots counted, a

racially-charged community atmosphere of hostility to black
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political participation which precludes effective campaigning by

blacks in the white community and which enables white candidates

to make racial appeals, the lack of any subdistrict or ward

residency requirement which prevents representation of black areas

of the city, depressed socio-economic conditions in the black

community in the areas of education, employment, income, health,

and other areas which are the direct result of past discrimination

and which prevent black citizens from effectively exercising their

franchise, a stark pattern or racially polarized voting by whites

on the basis of race which prevents black candidates from being

successful in any election contest in which black voters do not

constitute an overwhelming majority, and even then black voters

may not be successful in electing candidates of their choice, and

a deeply entrenched plantation system and plantation mentality

-under which black citizens are heavily dependent upon whites for

jobs, housing, health care, and other essentials of life and which

prevents black citizens from freely participating in the electoral

process.

3. You were the attorney for the plaintiffs in Kirksey v.

Hinds County, in which the fifth circuit directed that two of the

five districts on the Board of Supervisors should be controlled

by minorities, who compose 40% of the county's population. Last

week, Mr. Rios told us that this approximation of proportional

representation was an entirely proper remedy under his view of the

results test in Section 2. Do you agree that a court would properly

be able to impose the remedy if a violation of the amended Section

2 is proven?

ANSWER: Your characterization of the decision of the Court

of Appeals for the Fifth Circuit in Kirksey v. Board of Supervisors

of Hinds County, Mississippi, 554 F.2d 139 (5th Cir.) (en banc),

cert. denied. 434 U.S. 968 (1977), is not correct. The Fifth

Circuit held that the challenged county redistricting plan was

unconstitutional because, under White v. Recester and Zimmer v.

McKeithen, it perpetuated an existent denial of access by a racial
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minority to the political process (554 F.2d at 142). The case was

"REVERSED and REMANDED to the district court for the fashioning of

a remedy" (554 F.2d at 152), but the Fifth Circuit did not specify

what that remedy should be. Thus, it is incorrect to say that

"the fifth circuit directed that two of the five districts on tho

Board of Supervisors should be controlled by minorities."

Naturally, if a Federal court finds a violation of consti-

tutional or statutory guarantees, then it is required to formulate

a remedy for the violation of a right. The discretion of the:District

Court to formulate a remedy is governed by traditional and historic

legal standards governing the types of remedies which may be

formulated. In any case, the remedy must be strictly tailored to

the nature and scope of the violation, and any remedy formulated

must not exceed correcting the violation. If a court finds a

violation under the standard proposed in amended Section 2, then

it would be required to formulate a remedy to fit the violation.

S. 1992 specifically indicates that the absence of proportional

representation does not constitute a violation.

4. You also tried the fourteen year suit to reapportion

the Mississippi Legislature. While you have cited this case as

an example of dilution of the minority vote by use of multi-member

districts, isn't it a fact that the Supreme Court expressly refused

to decide whether or not such a dilution in fact existed?

ANSWER: In the Mississippi legislative reapportionment case,

the plans implemented for state legislative elections in 1967, 1971,

and 1975 were court-ordered plans, and the Supreme Court's pre-

ference for single-member districts and against multi-member

districts was first expressed in this case. Connor v. Johnson,

402 US. 690, 692 (1971). The Supreme Court explained that single-

member districts were preferred in court-ordered plans because

multi-member districts, inter alia, "tend to submerge electoral

minorities and overrepresent electoral majorities." Connor v.

Finch, 431 U.S. 407, 415 (1977).

In addition, on June 10, 1975, the Attorney General objected

to the multi-member districts in the Mississippi legislative
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reapportionment plan pursuant to Section 5 of the Voting Rights

Act on the ground that Mississippi had failed to show that the

reapportionment plan did not have the purpose and would not have

the effect of denying or abridging the right to vote on account

of race. Connor v. Finch, 431 U.S. 407, 412 n. 8 (1977). The

Justice Department's explanation for its objection indicated that

the objection was based on the discriminatory multi-member districts

contained in the plan which diluted black voting strength.

5. You have complained about several municipal annexa-

tions in Mississippi which you claim violates Section 5. Under

the explanation which this committee has heard of the proposed

results test for Section 2, the court could not order relief until

several successive elections had proven that minorities were

completely shut out of the electoral process. Do you agree that an

annexation could not be found to violate Section 2 until many years

had provided proof of discriminatory results? If such evidence

does emerge, would a court then be authorized to revoke the annexa-

tion which had happened many years earlier?

ANSWER: I do not agree that an annexation could not be

found to violate Section 2 until many years have provided proof of

the failure of minorities to win elections. Section 2 is violated

when an election law or practice results in a denial or abridgement

of the right to vote. This violation is not measured by election

results.

If a court found that a discriminatory annexation denied

minority voters equal access to the political process under the

Section 2 "results" standard, then it would be required to formu-

late a remedy. There are a variety of remedies which would be

available, of which revoking the annexation could be one. The

court could also, as it has in the Section 5 cases, require the

municipality to abolish an at-large voting system, and institute

a ward voting system so that the-annexation would not deny

minorities an opportunity to participate in the electoral process.

There may be other available remedies as well, depending upon the

particular situation.
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6. You told the House Committee that the thirty-nine

large cities in Mississippi which elect their governments at-large

denied their 130,000 black residents "any opportunity to gain

representation in city government." Do you mean to imply that

each of these municipal governments would become unlawful under

the results test of Section 2? Why or why not? Can you tell us

how this reasoning would apply in other states?

ANSWER: The results test proposed for Section 2 would not

necessarily prohibit all at-large election systems, but would only

prohibit at-large election systems imposed or applied in a manner

which accomplishes a discriminatory result. I reached the con-

clusicn that I did because I know that in these Mississippi cities

there is an extensive history of official racial discrimination,

including poll tax requirements and discriminatory disfranchisement

of black voters, the effects of which continue to persist to the

present time; severe racial bloc voting which prevents black voters

from electing candidates of their choice; majority vote requirements;

anti-single shot voting prohibitions; in many cities the absence

of a subdistrict or ward residency requirement; persistent depriva-

tions in the black community- in education, employment, income,

health, and other socio-economic characteristics; continued white

hostility to blacks running for office and participating in the

political process; and other indications of continued denial to

blacks of equal access to the political process.

This same standard and reasoning would be applicable to

at-large election systems in other states where minority voters

could prove an aggregate of the White v. Regester and Zimmer v.

McKeithen factors showing a denial of equal access to the political

process.
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QUESTIONS SUBMITTED BY SENATOR HOWARD M. METZENBAUM

1. How does the Section 2 results test effectuate rights

protected by the Fourteenth and Fifteenth Amendments?

Even if we concede that discriminatory intent must be

proved to establish a Fourteenth or Fifteenth Amendment violation,

the Section 2 results test is necessary to effectuate Fourteenth

and Fifteenth Amendment rights because discriminatory intent is

easily concealed and difficult to prove. There is therefore

the risk that intentional discrimination will go unredressed. The

proposed Section 2 standard is necessary to eliminate the risk

of intentional discrimination.

2. Is it your testimony that the lower courts have held

that the Supreme Court's decision in City of Mobile v. Bolden

changed the legal standard in voting rights cases and made viola-

tions iore difficult to prove?

Yes. After the Mobile decision, the Court of Appeals for

the Fifth Circuit, which covered most of the South from Georgia to

Texas before it split last year, vacated and remanded several

significant cases tried under the prior White v. Regester standard

because Mobile changed the law applicable to voting rights cases.

In Kirksey v. City of Jackson, 625 F.2d 21 (5th Cir. 1980),

a challenge to at-large municipal elections in Jackson, Mississippi_

for unconstitutional dilution of black voting strength, both parties

asked the Fifth Circuit to decide the case under the new Mobile

standard, but the Fifth Circuit refused.

It is apparent to us that the fact findings that were
made by the Trial Court were bated on criteria
developed in Zimmer v. McKeithen (citation omitted],
whose further validity is now very much in question
in light of the recent Supreme Court opinion in City
of Mobile, Alabama v. Bolden [citation omitted].
We have many times held that fact findings that
were made under the spell of legal principles,
which were either improper or since then declared
to be improper, really can't be credited one way or
the other. (Footnote omitted.] Accordingly, we do
not now determine whether the findings of the fact
of the Trial Court were clearly erroneous under
F.R. Civ. P. 52(a) because we are-not in a position
to accept the findings. Rather, we vacate the
District Court's opinion and remand this case to be
reconsidered in light of Bolden.
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625 F.2d at 21-22. In the first appeal in Corder v. Kirksey, a

case challenging at-large county commissioner elections in Pickens

County, Alabama, the Fifth Circuit held that the District Court's

findings were inadequate under the prior standard, and remanded the

case for further findings under Zimmer v. McKeithen. Corder v.

Kirksey, 585 F.2d 708, 712 (5th Cir. 1978). On remand the District

Court made its Zimmer findings. When the case went back to the

Fifth Circuit, however, the appeals court found that the inter-

vening Supreme Court decision in Mobile "has cast some doubt on

the continued vitality of the Zimmer rationale," and remanded the

case once agai' "to enable the district court to reexamine the

evidence, and its findings, in light of City of Mobile, Ala. v.

Bolden. . ." 625 F.2d 520, 521 (5th Cir. 1980).

In a challenge by blacks and Mexican-Americans to at-large

city council elections in Lubbock, Texas, Jones v. City of Lubbock,

640 F.2d 777 (5th Cir. 1981), the Fifth Circuit followed the same

course. Circuit Judge Irving Goldberg, a 15-year veteran of the

Federal appellate bench, explained the court's reasoning in a

specially concurring opinion:

Since the Supreme Court has completely changed the
mode of assessing the legality of electoral schemes
alleged to discriminate against a class of citizens,
we must remand this case to the district court to
reexamine the evidence, and its findings, in whatever
light is radiated by Bolden. In addition, due process
and precedent mandate that when the rules of the game
are changed, the players must be afforded a full and
fair opportunity to play by the new regulations.

640 F.2d at 777-78.

3. Has there been any change in the willingness of local

communities to eliminate discriminatory voting systems since

Mobile?

Yes. Local communities in Mississippi understand the

difficulty of meeting the stringent Mobile test of proving subjec-

tive intent. Beginning in 1970, we filed eleven separate lawsuits

against individual Mississippi cities challenging at-large voting

systems which discriminate against black voters under the White v.

Regester and Zimmer v. McKeithen standard. We won one case, and
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in six other cases the local officials--knowing they would lose--

signed consent decrees which abolished the discriminatory at-large

voting systems in favor of ward elections. Since the Mobile

decision was handed down the local officials have refused to

settle a single case.

4. How many voting rights cases were you involved in prior

to the Mobile decision?

More than thirty.

5. What were these cases challenging?

Discriminatory multi-member legislative districts, racial

gerrymandering of district lines, exclusionary at-large election

systems, and other discriminatory voting laws.

6. Were you seeking proportional representation or racial

quotas?

---- No, under the pre-Mobile standard the black voters whom I

represent understood that they did not have a right to propor-

tional representation, and that at-large elections were not

unconstitutional per se.

7. In any of the--vases in which you were successful, did

the court order proportional representation or racial quotas?

No, just the opposite. In these cases the courts repu-

diated the notion that plaintiffs were entitled to proportional

representation or racial quotas.

8. Representative Henry Hyde in his testimony supported

an alternative amendment to Section 2 which would codify several

factors which under the Supreme Court's decision in Washington v.

Davis could be used to prove discriminatory intent. Would there

be any problems with that approach?

Yes. Any statutory definition of intent would still

ultimately depend upon the subjective determination of what was

in the minds of legislators who enacted or retained an allegedly

discriminatory voting law. Even if the criteria for proving dis-

criminatory intent were spelled out in legislation, the District

Court would still have the discretion whether or not to draw an

inference of discriminatory intent. If the District Court refused
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to draw such an inference, that determination could only be over-

turned off appeal if it were found to be "clearly erroneous" under

Rule 52 of the Federal Rules of Civil Procedure. Thus, appellate

review of such determinations is strictly limited. Furthermore,

as the Arlington Heights case points out, any inference of intent

could be overcome by statements from legislators of plausible non-

racial reasons. In my experience, trying voting rights cases for

the past 13 years, plausible nonracial reasons for the most

blatantly discriminatory voting laws are extremely easy to manu-

facture, and courts in the past have been extremely solicitous of

the reasons given by a state or local governing body for an action

alleged to be discriminatory. Federal courts are extremely

reluctant in all but the most extreme cases to hold that local

officials are lying when they testify that race had nothing to do

with a particular action.

The proposed Section 2 results standard is far superior

to any statutory intent standard because it does not require

Federal courts to label public officials liars or racists in order

to grant minority voters relief from racial discrimination denying

or abridging their right to vote.
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III. DEFENDANTS HAVE FAILED TO REBUT THE INFERENCE
THAT THE MISSISSIPPI LEGISLATURE'S ADOPTION OF
LEGISLATION AUTHORIZING THE CHANGE TO AT-LARGE
VOTING WAS FOR A DISCRIMINATORY PURPOSE.

". Defendants have-failed to rebut the inference of dis-

criminatory purpose arising from evidence of the enactment

6f commission legislation authorizing the change to at-large

voting and the implementation of this racially motivated

legislation in Jackson. Because this evidence is based

largely on documentary evidence, this Court should review

the District Court's findings free of the "clearly

erroneous" rule, United States v. General Motors Corn.,

384 U.S. 127, 142 n. 16, 86 S.Ct. 1321, 16 L.Ed.2d 415

(1966). Contrary to defendants' contention (Appellees'

Br., p. 39), the District Judge's "local appraisal" can

have no relevance to the analysis of these historical

materials. Any local appraisal can best be done by expert
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historians, such as those offered by plaintiffs, and

their opinions must be given greater weight than that

afforded by the District Court.

The absence of a "smoking gun" in the 1908 legislative

history does not, contrary to defendants' argument, negate

the evidence of discriminatory purpose. Lodge v. Buxton,

* 639 F.2d 1358, 1363 n. 8 (5th Cir. 1981). Indeed, the

o record here illustrates the difficulties of producing

direct proof of discriminatory motivation from historical

materials. The legislative history of the passage of the

1908 legislation is extremely sparse, and thus circumstan-

tial evidence is highly probative.

Defendants' arguments are not sufficient to negate

:.the evidence of discriminatory purpose: the extensive

=:-perception that blacks were a political threat throughout

-this period; at-large voting was viewed by at least

.:one legislative leader who supported this legislation as

:_a purposeful device to prevent black political participa-

tion;r the inevitable and foreseeable consequence of

. this legislation was to exclude black representation; and

it has had this effect in Jackson. Although defendants

.are correct that the remarks of a single legislator are

not necessarily controlling in analyzing legislative

history (Appellees' Br., p. 39), remarks by single

legislators--together with other supportive evidence of

discriminatory intent--have provided a firm basis for

findings of invidious purpose in cases within this

Circuit. See, e.g., McMillan v. Escambia County, Florida,

93-758 0 - 83 -- 79
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638 F.2d 1239, 124,7 (5th Cir. 1981) (one council me.imr

supported change to at-large voting to avoid a "salt and

pepper" council); Stewart v. Waller, 404 F. Supp. 206,

213,.(N.D. Miss. 1975) (three-judge court) (floor statement

by one senator, Senator Caraway, a sponsor of the bill, that

at-large elections weke needed "to maintain our southern

way of life"). Thus, Senator Hebron's remarks--totally

ignored by the District Court--are probative of the dis-

0 eiminatory purpose of the at-large voting legislation

enacted two (not six, Appellees' Br., p. 40) years later.

-. Nor do defendants negate the proof of discriminatory

p purpose by contending that the commission form of government

pas a part of the progressive movement in the early part

of this century (Appellees' Br., p. 35). There is no

question among historians that the Southern branch of the

progressive movement was racially motivated throughout

(Ex. P-197, report of Dr. Charles Sallis). Historians have

documented that a number of the reform measures of the

Progressive Movement in the North became tools to disen-

franchise blacks in the South. Ex. P-197..6/ During this

period, "corruption" in politics was equated with black

participation, and reform efforts to eliminate this

Corruption" were in fact designed to eliminate black

political influence. Id., pp. 2, 4. Finally, defendants'

6' See also, J.T. Kirby, Darkness at the Dawning, p p.
T-17 (1972) ("the official work of undoing Reconstruction
was concluded in the midst of the 20th century's first
reform movement"); J.M. Kousser, The Shaping of Southern
Politics, pp. 251, 260-61 (1974) ("In fact, disfranchise-
ment was a typically Progressive reform.).
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assertions in fact contradict the testimony of their own

expert witness who could not come up with any specific

evidence that there ever was a progressive movement in

Mississippi (Tr. 735-36).-

The Jackson newspapers, including Vardaman's The

Issue, show that there was a constant fear of black poli-

tical threat, and that race was on the minds of the

participants in the debate on switching to at-large voting.

The fact that the white incumbents resisted the change

(Appellees' Br., p. 43), which would have ousted them from

their positions, does not refute the inference that race

was a factor in the enactment of the enabling legislation

and its implementation.

Senator HATCH. With that, we will recess until tomorrow morn-
ing at 9:30.

[Whereupon, at 12:30 p.m., the hearing recessed, to reconvene
Friday, February 12, 1982, at 9:30 a.m.]



VOTING RIGHTS ACT

FRIDAY, FEBRUARY 12, 1982

U.S. SENATE,
SUBCOMMIEE ON THE CONSTITUTION,

COMMrIEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to recess, at 9:35 a.m., in room
2228, Dirksen Senate Office Building, Senator Strom Thurmond
(acting chairman of the subcommittee) presiding.

Present: Senators Mathias and DeConcini.
Staff present: Vinton D. Lide, chief counsel, Committee on the

Judiciary; Steve Markman, chief counsel; William Lucius, counsel;
Claire Greif, chief clerk; and Prof. Laurens Walker.

Senator THURMOND. The committee will come to order.
Our first witness today will be Prof. Henry J. Abraham, the

James Hart Professor of Government at the University of Virginia.
Professor Abraham, will you come around, please? You have a

prepared statement?
Mr. ABRAHAM. Yes, sir. Thank you, Mr. Chairman.
Senator THURMOND. Do you wish to present your entire state-

ment or do you wish to placdit in the record and highlight it?
Which doyou prefer to do.

Mr. ABRAHAM. My statement, sir, is very brief and I would prefer
to read it.

Senator THURMOND. All right. You may proceed.
Mr. ABRAHAM. I am not a stranger, sir, to being first. In the

Army I had KP 16 times because my name started with "Ab," so I
am used to this particular spot.

Senator THURMOND. I was just reminded that we have a 10-
minute, rule. Will that give you time, do you think, to finish your
statement?

Mr. ABRAHAM. Yes, sir. I will try to watch it.
Senator THURMOND. We have a green light here.
Mr. ABRAHAM. As an academician, I have some difficulty, but I

will really try.

STATEMENT OF PROF. HENRY ABRAHAM, DEPARTMENT OF GOV.
ERNMENT AND FOREIGN AFFAIRS, UNIVERSITY OF VIRGINIA
Mr. ABRAHAM. Mr. Chairman and members of the subcommittee,

it is indeed a privilege to have been invited to testify before you,
and I should like to record my appreciation for the opportunity to
venture some comments on the proposed 1982 extension and
amendment of the Voting Rights Act of 1965 in particular, and on

(1245)
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the House of Representatives-enacted amendment to its section 2
as manifested in H.R. 3112.

Since it has become all but axiomatic to commence testimony
with some explanations cum disclaimers of a personal nature-
gpven the volatile and emotion-chared nature of the issue at
hand-permit me, sir, to state first tht I speak for no one but
myself and that I do so olely out of love, respect, and concern for
our Constitution and the society its serves, against the background
of some 35 years of teaching and writing about constitutional law,
civil rights and liberties, and the judicial process.

Second, as the record of some 10 books, 20 revised editions, and
close to 100 articles will demonstrate to anyone who may care to
examine them, my commitment to the cause of the eradication of
all facets and forms of discrimination, to the enhancement of civil
rights and liberties in general, and to voting rights in particular,
has been total both in practice and in theory.

This commitment, in short, reflects a belief in the obligation of-
to use the title of a well-known aposite book by Prof. Ronald
Dworkin-"Taking Rights Seriously. However, it most emphatical-
ly also reflects a concurrent commitment to the obligation of-to
use the title of another apposite book by Professor McDowell-
"Taking the Constitution Seriously."

For reasons I shall endeavor to advance in a few moments, I de-
voutly believe the amendments to section 2 of the pending bill to
violate the spirit, if not the letter, of the Constitution; that its clar-
ion call for an effect on a result orientation is tantamount to the
introduction of proportional representation, notwithstanding the
rather equivocal denial of such an aim in the language of the puta-
tive amendment; and that either per se or soi disant proportional
representation, far from being required by anything in the Consti-
tution, is alien to the intention of the Founding Fathers, alien to
our constitutional system, alien to its representative constellation,
and, last but not least, alien to effective political processes. The
amendment should be remove from the pending legislation and
section 2 restored to its status quio ante.

With all due respect, sir, to those who so overwhelmingly voted
for the passage of H.R. 3112 and the sizable number of its sponsors
in the Senate, I cannot believe, Mr. Chairman, that a full measure
of awareness was brought to the implications of the amendment of
section 2. De minimis, the latter was not accorded the hearing andexamination it deserved, as the report on H.R. 3112 makes crystal
clear both explicitly and implicitly, and as is so ably demonstrated
in the report's dissenting views of Representative M. Caldwell
Butler.

Notwithstandin the recent assertions in a widely quoted editori-
al in the New York Times-a staunch supp rter-of the new section
2-that the House had hearings on the subject all last year, in fact
the House Judiciary Committee held but 7 weeks of hearings-not
1 year-out- of which exactly 1 day was devoted to the issue of the
new effects or results test. On that one day, a mere three witnesses
presented arguments and data to support its adoption. That was
all. As Representative Butler has well documented, such brif and
one-sided consideration of the issue is inadequate" in general, and
concerning proportional representation in particular.
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In his testimony before this subcommittee, director Benjamin
Hooks of the NAACP, warmly supportive of the amendment to sec-
tion 2, argued that courts would not be more inclined to mandate a
proportionately representative city council, for example, just be-
cause a plaintiff would only have to-prove an act to be discrimina-
tory in its effect or result, rather than to prove that it was inten-
tionally so. Yet the former is precisely what U.S. Judge Virgil Pitt-
man of Alabama, for one, had done in the Mobile litigation even
under the erstwhile section 2's stanards.

To hazard predictions, sir, upon what judges will or will not do,
is to lean upon a slender reed, especially in the light of the seminal
recent developments on the Federal benches. While the House
report onH.R. 3112 professes to disavow an entitlement to propor-
tional representation "in and of itself," as section 2 as proposed
now phrases the matter, its accompanying table 1 buttresses and
encourages its appeal by juxtaposing-in its first and last columns,
respectively-the percentages of the black population in the seven
leading southern section 5 States of Alabama, Georgia, Louisiana,
Mississippi, North Carolina, South Carolina, and Virginia, against
the percentage of elected officers held by blacks as of 1980.

Only those who live in a dream world can fail to perceive the
basic purpose and thrust and inevitable result of the new section 2:
It is to establish a pattern of proportional representation, now
based upon race-but who is to say, sir?-perhaps at a latter
moment in time upon gender, or religion, or nationality, or even
age.

Mr. Chairman, not only am I, too, a member of minority group
that has-been grievously victimized by discrimination throughout
history but I am myself no stranger is persecution, vilification, and
discrimination. As a member of a minority group in our body poli-
tic, I am entitled to select members of that group to try to repre-
sent me, assuming they have duly qualified for public office, and
assuming that I choose to give them my vote.

However, I most emphatically have no constitutional, statutory,
or any other right to insist that -1 must be represented by a co-
status group member. There is a constitutional right to have one's
vote counted properly; there is a constitutional right to unimpided
access to the polls; a constitutional right to no-nonsense equality of
opportunity to participate in the political process in full measure.
However, to repeat, there is no right to be represented on the basis
of group membership. This is not India.

In the hallowed, haunting words of Mr. Justice John Marshall
Harlan, the elder, in solitary dissent in Plessy v. Ferguson:

There is no caste here. Our Constitution is color-blind, and neither knows nor tol-
erates classes among citizens * . The law regards man as man, and takes no ac-
count of his surroundings or of his color when his civil rights as guaranteed by the
supreme law of the land are involved.

To achieve the noble aims of what was then a lonely dissenting
opinion but one that would become the law of the land, as ulti-
mately pronounced by a unanimous Supreme Court of the United
States in 1954, the Voting Rights Act of 1965-as subsequently
amended and extended-was enacted. It is fair to say that that
statute is the centerpiece of the commendable plethora of civil
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rihts legislation passed by Congress in the past two-and-a-half dec-

None has been more widely and more deservedly supported.
None has been more fortuitous in its application. None has brought
more demonstrably commendable, indeed stunningly successful re-
sults along the road of attainment of full citizenship on all levels
and for all persons under our Constitution.

The Voting Rights Act should and must be extended, a sentiment
few if any would oppose, yet it should either be extended as it now
stands upon the statute books or as it has been amended by the
House but minus the House-adopted changes in section 2.

That section, Mr. Chairman-to echo Justices Cardozo and Doug-
las in different contexts and on a different day-represents a veri-
table derelict in the stream of civil rights and civil liberties legisla-
tion. As Mr. Justice Stewart-put the matter so trenchantly in
Mobile v. Bolden,

Action by a State that is racially neutral violates the 15th amendment only if mo-
tivated by a discriminatory purpe.... The equal protections clause of the 14th
amendment reaches only purposeful discrimination ... and does not require pro-

-portional representation as an imperative of political organization.
The adoption of section 2 as amended by the House would reap

consequences disastrous to both the spirit and the letter of our fun-
damental document. The amendment section, sir, is bad public law;
it is bad constitutional law; it is bad statutory law. To enact it in
its present form would constitute a grievous constitutional and so-
cietal disservice.

Thank you, Mr. Chairman and members of the subcommittee.
Senator TmmMoND. You must have practiced because you

stopped right on time.
Mr. AnAHAM. Yes, sir.
Senator THURMOND. We are very glad to have you here, and you

made an excellent statement.
Mr. ABRAwAM. Thank you.
Senator THMMOND. In your statement you say that the amend-

ments to section 2 of the pending bill violate the spirit, if not the
letter, of the Constitution. Would you care to elaborate a little
more on that?

Mr. A AfHAM. What I would say, sir, I suppose one could make
an argument that proportional representation per se is not forbid-
den by the U.S. Constitution. I presume that statutorally one could
adopt it, if it were desirable, which I do not believe for one
moment.

It certainly, however, violates the spirit of the Constitution and
may violate the letter of the Constitution, particularly the "equal
protections of the laws" clause, when it is bottomed upon racial
considerations. The 14th amendment, to quote Mr. Justice Doug-
las--certainly a friend of the equal protections clause-the 14th
amendment is racially neutral. The equal protections clause has no
preferences built into its structure.

Therefore, one could contend with some justice that while pro-
portional representation without more might be acceptable in the
constitutional constellation, it violates certainly some of the inter-
pretations that have been given to us by the judiciary in line with
the racial components of the equal protections clause,,and certainly
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it violates the spirit of the kind of representative government that
we have had.

We have never been willing to embrace the notion or the concept
of proportional representation. It is a notion that emphasizes differ-
ences. It is a notion that pinpoints categories that have very little
if anything to do with the electoral process. it causes chaos. It Bal-
kanizes the political structure.

If one wishes to point to illustrations, one could, for example,
point to the disastrous representative arrangements under propor-
tional representation that Italy has been striving under for some
time, the French Third Republic, a host of other countries. Those
where it has worked-if one wishes to put it on the basis of propor-
tional representation per se-where it has worked, such as in Scan-
danavia, you do not really have proportional representation. You
have a three-party system in which a minor party usually joins a
major party.

Senator THURMOND. Professor Abraham, you also state that the
call for an effect or a result orientation is tantamount to the intro-
duction of proportional representation. Would you explain for us
how the results test of amended section 2 will lead to proportional
representation?

Mr. ABRAHAM. Section 2 changes the erstwhile standards which
implicitly, at least, will take good faith efforts into account. Section
2 as amended, while it disavows proportional representation "in
and of itself," would nonetheless place a burden upon results to the
degree that the table on page 9 implicitly indicates. The table, as-I
had demonstrated, juxtaposes the percentage of the black popula-
tion against the percentage of the representatives who happen to
be black.

That kind of comparison would inexorably be introduced under
the new amendments as evidence of discrimination. The results
test, in effect, asks just simply one. question: If for example we
have, as we may have in some parts of the country, a city council
situation in which 40 percent of the city's population happens to be
black and 20 percent Spanish, what section 2 envisages as far as I
am concerned is unless the representation from that particular city
reflects in its representative membership 40 percent black and 20
percent Spanish, there would be a presumption of discrimination.

One can never predict what the judiciary will do, of course, but
the record writes large on the question of the juxtaposition of the
requirement of representation and the actual facts.

Senator THURMOND. Professor Abraham, do you have any infor-
mation concerning how a system of proportional representation
works in actual practice?

Mr. ABRAHAM. Well, the information I have is information as it
has been written upon the record in our European sister democra-
cies such as the Third Republic of France, such as Italy, such as
Belgium and Holland, where in effect proportional representation
has worked disastrously if the purpose of representation is to pro-
vide a workable, politically sound, operable democratic institution.

Senator THURMOND. Professor Abraham, do you believe that
amended section 2 would tend to encourage race consciousness and
race segregation in our society?
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Mr. ABRAHAM. It cannot help but encourage that, Senator Thur-
mond, because if one has expectations which are bottomed upon
representation by percentages based upon race, based upon reli-
gion, if you please, or based upon gender-whatever it may be-it
would certainly encourage that kind of expectation. The whole pur-
pose of the enactment of the amendments to section 2, I would
submit, is in effect an emphasis to point to racial representation
and/or racial nonrepresentation. There is no question that this
would enhance, that this would exacerbate, race consciousness, not
any particular race per se, necessarily, but certainly race con-
sciousness.

Senator THURMOND. Professor Abraham, the voting rights law of
course is a permanent law.

Mr. ABRiAM. Yes, sir.
Senator THURMOND. There is no question about that. So many of

the media have said that it expires in August of this year. Of
course, that is an error. It is a permanent law. You agree to that?

Mr. ABRAH. Yes, sir. It is permanent law.
Senator THURMOND. The only thing that comes up is the matter

of the screening, in other words whether the States and the cities
and the counties will continue to-send-their laws up here for the
Justice Department to look over.

Mr. ABWAM. Yes, sir.
Senator THURMOND. Now if this law is renewed in whatever

form, and a State or a political subdivision has not been discrimi-
nating, do you know of any reason why it should not be allowed to
come out from under the law?

Mr. ABRAHAM. No, sir, I know of no reason as long as it can dem-
onstrate that is has not discriminated. The amendments to the
statute go some way toward the realivAtion of some methodology
which would bring with it a clearance. It is a very difficult-clear-
ance, the so-called bailout provision, but is does of course provide
for some methods under which States and localities and -other sub-
units could enter a procedure, difficult to be sure, but nonetheless
the amendments do envisage a procedure which would provide a
kind of bailout. I think it would be very difficult for the States to
bail out but it is not impossible-

Senator THURMOND. Most of the able lawyers and scholars
inform us that under the bill passed by the House it would be most
difficult for a bailout to take place.

Mr. AmmuM. Yes, sir. I agree with that. It would be extremely
difficult but it is not impn sle.

Senator THtwMOND. T you very much.
Mr. ABRAHAM. Thank you, sir.
Senator THURMOND. Let's see if there are any questions. I do not

believe there is any other member here. We appreciate your pres-
ence.

Mr. ABWAAM. Thank you very much.
Senator TmuMoND. Our next witness, we understand, has to

catch a plane right away. In order to accommodate him we will
take him out of order, if there is not objection. It is Mr. Julius
Chambers, the president of the NAACP legal defense fund, from
North Carolina.

Mr. Chambers, come around and have a seat.
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We are giving the witnesses 10 minutes. You can watch this and
when the green light turns yellow, you know you have 1 minute.
When it turns red, your time is up. If you do not finish your entire
statement, we will put it in the record.

STATEMENT OF JULIUS L. CHAMBERS, PRESIDENT, NAACP
LEGAL DEFENSE FUND, INC.

Mr. CHAMBERS. Thank you.
Mr. Chairman, I appreciate the opportunity to testify before this

subcommittee today. My name is Julius LeVonne Chambers, and I
am president of the NAACP legal defense fund. I have served as
counsel in numerous civil rights actions, particularly in my home
State of North Carolina.

I am here to urge this Congress to extend the Voting Rights Act
of 1965 by passing S. 1992, the companion bill of H.R. 3112.

By using North Carolina as an example, and based on my nearly
20 years of litigation experience in civil rights, I would like to take
this opportunity to discuss the difficulty of proving intent in the
context of racial discrimination. I will also describe the bailout
standards of S. 1992 as they apply to the 40 covered counties in
North Carolina. It is my firm belief that the compromise bill before
the Senate embodies a workable and realistic standard under
which those covered jurisdictions that have stopped discrimination
can file for exemption from the responsibilities of section 5.

I am submitting with my testimony a case study of North Caroli-
na, prepared by Steve Suitts, the executive director of the Southern
Regional Council. SRC is the oldest biracial organization in the
South. As a past president of the council and as an admirer of Mr.
Suitts' scholarship, I can assure you that this analysis of the
nature of racial discrimination in voting rights-in North Carolina
is well researched and carefully considered.

His conclusion should also be carefully considered by those on
this subcommittee who believe that proof of malevolent intent is
the only way to show invidous discrimination. As Mr. suitts states,
"North Carolina is a story of generations of official discrimination
among those with the best of intentions."

North Carolina offers the paradox of a southern State that has
been, at least relative to other States, moderate in some areas of
race relations, yet North Carolina has been most effective in "belit-
tling" the voting strength of a sizable black population. Compare,
for example, the rate of participation of blacks in North Carolina
and Miissippi.

Mississippi has gone from having one black State legislator in
1971 to 17 in 1981. The number of black legislators in either house
in North Carolina has yet to go above four. Moreover, as Mr. Suitts
concludes, the most effective methods of official resistance to pro-
viding equal access to the political process have been hauntingly fa-
miliar without being blatant, violent, or even physically intimidat-
in Vhat you begin to see, after reading Mr. Suitts' study, is that the
work to disenfranchise blacks in North Carolina continues today. It
has simply moved backstage. particularly in those counties in
North Carolina where blacks present a potential electoral threat to
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the white establishment, the Government officials have been very
creative in reducing that potential.

They have manipulated electoral schemes. They have transferred
control of local governments back to the white legislature when in
the late 1800's such a transfer minimized black influence. Con-
versely, in recent years, attempts to return control to local govern-
ment have been inspired by the fear of black political influence in
the affairs of State government.

Throughout North Carolina during the last 15 years, changes
have occurred in practices relating to the methods of election, the
number of commissioners, and the terms of their office. Changes in
these areas affect the opportunity for blacks to participate equally
in the political process..

Those counties with significant black population or under cover-
age of the Voting Rights Act made more changes with a negative
effect. on black participation than did other counties in North Caro-
lina. Only one county with a sinif.cant black population changed
its methods of election voluntarily m a way that increased the op-
portunity for blacks to participate. Even with this positive change,
one must consider it in context, and in doing so one notes that the
final result was to substantially dilute black voting strength.

Most counties like the one I have just described have proceeded
to enact legislation or rules which have also diluted black voting
strength. One may ask, then, what this has to do with the consider-
ation of intent under section 2. If these electoral schemes are dis-
crimin atory, one may Wonder, why not go to court and prove the
racial motivation of the officials who adopted them?

The answer to these queries is neither rhetorical nor hyperbolic.
The answer, based on my experience litigating civil rights cases in
North Carolina, is simple: Elected officials are too sophisticated to
admit their real motivation openly or to a newspaper reporter, so
how-if it is my turn to ask the 9uestions-do I penetrate the mask
of indifference, the smiles that hide the intent to do mischief?

Where do I look for evidence of discriminatory intent, if the leg-
islative body keeps no records, or if the individual legislators have
since died? Is it really possible to force the cooperation of elected
officials with my inquiry by subjecting each individual legislator to
lengthy depositions and searching cros examination? Is that the
only way that an attorney representing black voters can challenge
a pattern of discriminatory conduct that succeeds, no matter how
benig the intent, in locking them out of the political process?

What is even more disturbing i the standard or lack of stand-
ards adopted today by the four members of the Supreme Court in
Bolden. Prior to that decision we had all assumed or understood
that the Court-would view the totality of the circumstances to de-
termine whether blacks or minorities were being effectively ex-
cluded from the electoral process. We had understood the test to be
the effects or results as defined by S. 1992 or section 2 of the House
version.

We are told in Bolden, however, that purpose or intent is now
required whether the 14th or 15th amnendment Z applied. Even if
intent or purpose must be established, that stan of roof is lit-
erally im"& " .possible, as I see it, under the majority opinion in Bolden.
The majority opinion there basically ignored the standard of proof



1253

announced in White v. Regester. Thus the circumstantial evidence
referred to by some members of this committee to aid in the proof
of intent, I think will not meet the standards the majority opinion
suggests in Bolden.

We all, therefore, are left without guidance on what is or is not
acceptable. Some definition or standard from Congress is impera-
tive, and I think the standard provided in the bill now before the
committee is most in keeping with our efforts to insure the equali-
ty and the opportunity of all Americans to participate in the elec-
toral process.

Congress did just that with the adoption and extension of the
voting rights bill. As the Supreme Court said in Allen v. State
Board of Education, of course, the private litigants could always
bring suit under the 15th amendment but it was the inadequacy of
just these suits for securing the right to vote that prompted Con-
gress to pass the Voting Rights Act.

Recent Justice Department objections illustrate my point. In ad-
dition to the examples discussed in my written submission, the city
of Reidsville, N.C., recently adopted a change for electing members
to the city council. It moved from five at-large elections to stag-
gered terms. The Justice Department, on objections by us, rejected
the change based on section 5.

What standard of proof would have been required under Bo/den
if Reidsville were not a covered county? Although the change un-
questionably diluted the black vote, and although it was designed
to have that effect, the costs in time in making the demonstration
would have been enormous. More importantly the standard of
proof would have been practically impossible to meet.

Using the standards set forth in S. 1992 would insure meaningful
participationof black citizens in Reidsville or in noncovered juris-
dictions in selecting their representatives.

I also support the bailout provisions of S. 1992. We all concede,
including the majority of this committee and the President, that
we need to extend the Voting Rights Act. Accepting that fact, it
would be sheer mockery tonow provide for all covered jurisdictions
to freely escape from the applications of the act. The proposed bail-
out provisions provide reasonable standards and should be adopted
by Congress.

Thank you.
Senator THtmOND. Thank you.
Mr. Chambers, on page 6, with regard to your reference to prov-

ing a case no matter how benign the intent, do you mean that
motive should not be considered even inferentially, so long-as the
results are adverse to minority groups?

Mr. CHAmBEs. I mean that the court should look at the total
effect or results of the standard or practice that is being imple-
mented, to determine whether those practices- exclude effective par-
ticipation or the opportunities for minorities to participate. If mo-
tives can be looked at or can be deciphered from what evidence
would-be available, obviously that should be one thing that the
court should look at. -

Senator TmmmoND. Mr. Chambers, do you approve of the exten-
sion of section 5 in perpetuity?
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Mr. CHAMBzns. I would think, Senator, that the bailout provi-
sions that are now proposed in S. 1992 would provide an effective
bailout provision for those jurisdictions that make efforts to pro-
-vide meaningful opportunities for minorities to participate. I
cannot say that jurisdictions across this country will now, or in
1992 or subsequently, make it less necessary for a meaningful
Voting Rights Act.

Senator THuRMOND. Counsel for the chairman of the subcommit-
tee has some questions now.

Mr. M. Thank you, Mr. Chairman.
Mr. Chambers, could you please tell me what the relationship is

between the results test in section 2 and the effects test in section
5? Are they the same test?

Mr. CHAmzs. They are not the same test, and I think that the
standards of both are set forth in Justice Marshall's dissent in
Bolden. The results test that is included in S. 1992, as I understand
it, is basically the same as the Supreme Court's test in White v. Re-
gester.

Mr. M~xKMA1. In other words, the experience of the courts with
section 5 would not be relevant in determining how section 2 is
likely to be interpreted.

Mr. CHAMmzz. That is correct, as I understand it.
Mr. M. OK. Well, what are the standards-that you would

use in order to determine the pr of minority groups with re-
spectto the-exercise of voting rights? At what point precisely will
this Nation, in your opinion, be able to conclude that discrimina.
tion no longer exists in any significant respect in this regard?
What are the standards by which we can determine whether or not
to continue the preclearance provisions of the Voting.Rights Act?

Mr. CHaMmzs. I think that Congress can make miqry, as it has
made in connection with the present consideration of extending the
act, and can review whether blacks across the country-through
evidence presented by those who try to participate in the electoral

csis allowed an opportunity to participate or are still
11g excluded from participating.
Mr. MAalMA. Would the lack of proportional representation be

relevant in making that determination?
Mr. CAM~z. I think it would be a factor, not in terms of pro-

portionate representation but whether blacks have been able to
vote, whether they have been able to have their vote measured ef-
fectively, whether the have been able to elect representatives,
would be factors that the Congress should consider.

Mr. M. Well, the House report says that this factor
would be a "highly relevant" factor under the change in section 2.
What does that mean, Mr. Chambers?

Mr. CHAms. What does the House mean when it says that
lack of proportionate representation, or that the lack of-

Mr. M mx __.. The lack of proportionate representation would
be a "highly relevant" factor in determining whether or fibt there
had beena section 2 violation.

Mr. C mn s. I am not sure what the House report says but I
do know that lack of representatives, minority representatives,
would be a factor for any to consider, the same as in school
desegregation. I think that the lack of minority representation in
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schools would be a factor for the court to consider but it would not
be determining.

Mr. MARKMAN. There is, of course, an intent standard in school
desegregation cases, isn't there?

Mr. CHAMBERS. There is an intent standard in school desegrega-
tion

Mr. MARKMAN. Do you believe that the results tests in section 2
could be used as a basis for imposing proportional representation
requirements upon communities

Mr. CHAMBERS. I do not think that the present bill anticipates
that or would support that, nor do I think the Constitution as in-
terpreted by the Court in Bolden would permit it.

I would point out, however, in response to Professor Abraham,
that the Supreme Court has sanctioned affirmative actions in a
number of contexts, not the least of which would be Weber and
Fullilove, and if Congress here-as I suggest it has with the reme-
dial legislation in the Voting Rights Act-decides to insure mean-
ingful participation by minorities in the electoral, processes, it
could under the 14th amendment enact this legislation to do it.

Mr. MARKMAN. Mr. Chambers-most of these questions are ques-
tions that Senator Hatch did want to address to you and he is sorry
he is not here with you today.

How, in your view, is the line drawn between gerrymandering or
redistricting designed to limit the influence of a racial minority
neighborhood because it may be predominantly Democratic or Re-
publican or predominantly liberal or conservative, as opposed to
that gerrymandering or redistricting that is in violation of the Con-
stitution? Minority groups are not immune to gerrymanders under
section 2, are they?

Mr. CHAMBERS. Are not immune to gerrymandering? I am really
not following that question as such but I would point out that the
14th amendment, as I understand it, was designed to insure that
minorities would not be excluded from opportunities that whites
have been able to enjoy. The 14th amendment has been interpreted
to provide protection for minorities who are being excluded from
meaningful participation.

We have historical precedent, I think, for interpreting the 14th
amendment and the 15th amendment to provide protection from
what the courts have called invidious discrimination for protected
groups, namely blacks or namely minorities. That is, as I see it, a
dividing line between the cause that I have seen made about pro-
portionate representation and every minority wanting to jump in
and suggest some line or some district for their particular group.

Mr. MARKMAN. I guess I am just trying to understand how a
court would make a distinction between those districting plans de-
signed to limit the influence of a predominantly minority neighbor-
hood because of its political identification as opposed to that redis-
tricting plan designed to limit their influence because of their race
or color.

Mr. CHAMBERS. Well, one thing that we have noted-in this coun-
try is that a black group is clearly discernible. It is not difficult to
decide that group's representation, that is, does this particular leg-
islation or this particular practice affect an identifiable group?
Blacks are identifiable.
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With respect to the other issues that have been raised in discus-
sions that I have seen or that I referred to in Justice Stewart's

those are clearly distihable from the discrimination
i ht blacks have historically suffered in this country and are still
suffering.

Mr. MARKMAN. If in fact, though, a predominantly minority
neighborhood also has a predominantly partisan identification in
one respect or another, you would suggest that districting could not
take that factor into account.

Mr. CHAMmzs. I would simply refer the committee to the Court's
discussion in Weber, Justice Brennan's opinion, the Court's discus-
sion in Fulliloe, the Court's distinction there between race as a
identifiable factor and the other matters or contentions that are
raised about how other groups or other interests may insist on
some particular representation.

Mr. MwrM . In your statement, you say that under the pres-
ent Mobile standard we are basically left without guidance as far
as what the criteria are for violations of section 2.

Let me turn that around if I could, very briefly: If a community
in fact lacks proportionate representation under a result standard
of the sort proposed in section 2, if it lacks- proportionate represen-
tation on its city council or school board, can you suggest for this
committee the kinds of precautions that such a community ought
to take in order to insure that it does not become the object of a
section 2 suit? What is the guidance there?

Mr. CHAmBES. I think the standards the Supreme Court set out
in White v. Regester, and looking at the totality of the practices
and the effects of those practices is what the community might
look at to decide whether it is or is not in violation of section 2. I
think those standards are pretty clear. Is is not just whether blacks
are represented in numbers according to their representation in
the community. That is just one item that the court or the commu-
nity may look at.

Mr. M aiMwN. Well, if I am the city attorney for that communi-
ty and I know all the totality of factors in that community and I
know the totality of evidence in that community, what question do
I have to ask myself or what question do my clients ask of them-
selves in order to determine whether or not we are within the
boundaries of section 2?

Mr. CHiumms. I think the same questions that the Court looked
at in White v. Regeeter and that the fifth circuit has looked at in
some cases subsequent to Bolden. They would include I think:
What opportunities are there for blacks to participate? Are the
practices that we have followed inhibiting or limiting their partici-
pation? Are particular schemes for electing officials limiting or in-
hibiting the effective participation of blacks in the electoral proc-
esses?

There are others that follow in White v. Regester, and in fact, in
Zimmer. These are all factors that I think that the district should
look at. The district may also inquire, what has it done to improve
opportunities for minorities to participate in the electoral process?

Mr. M ixiw,. You referred to the idea of an "effective" vote.
What is an effective vote?

Mr. CHIzoARs. What is an effective vote?
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Mr. MARKMAN. What is an "effective vote," as constrasted to just
a vote?

Mr. CHAMnERS. Something similar to whether my vote with my
percentage representation counts as much as your vote with your
representation in the community; whether I have an opportunity to
get to the polls based on where the voting booths are located;
whether I have an opportunity, a meaningful opportunity, to slate
candidates or participate in the slating of candidates; whether I
have a meaningful opportunity to help in selecting a person who
will represent my interests.

Mr. MARKmAN. Thank you, Mr. Chambers.
Senator THURMOND. All right. Thank you, Mr. Chambers, for

being here.
Mr. CHAMBERS. Thank you.
[The prepared statement of Mr. Chambers and additional materi-

al follow:]

93-758 0 - 83 -- 80
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PREPARED STATEMENT OF JULIUS LEVONNE CHAMBERS

Thank you, Mr. Chairman, for the opportunity to

testify before this Subcommittee.

My name is Julius LeVonne Chambers. I am President

of the NAACP Legal Defense and Educational Fund, Inc.

I have served as counsel in numerous civil rights actions,

particularly in my home state of North Carolina.

I am here to urge this Congress to extend the Voting

Rights Act of 1965 by passing S. 1992, the companion bill

to H.R. 3112.

Using North Carolina as an example, and based on my

nearly 20 years litigation-experience in civil rights,

I would like to take this opportunity to discuss the

difficulty of proving intent in the context of racial-

discrimination. I will also describe the bail-out

standards in S. 1992 as they apply to the 40 covered

counties in North-Carolina. It is my firm belief that

the compromise bill before the Senate embodies a workable

and realistic standard under which those covered

jurisdictions thaz have stopped discriminating can

file for exemption from the responsibilities cf Section 5.

I am submitting with my testimony a case study of

North Carolina, prepared by Steve Suitts, Executive

Director of the Southern Regional Council. SRC is the

oldest biracial organization in the South. As a past

president of SRC, and as an admirer of Mr. Suitts'

Scholarship, I can assure you that this analysis of the

nature of racial discimination in voting rights in

North Carolina is well researched and carefully

considered. His conclusion should also be carefully

considered by those on this Subcommittee who believe

that proof of malevolent intent is the only way to show

invidious discrimination. As. Mr. Suitts states, "North
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Carolina is a'story of generations of official

discrimination among those with the best of intentions."

I am not endorsing the intentions of the North

Carolina officials who enacted and enforced laws

requiring racial segregation in virtually all public

facilities and activities including schools, colleges,

orphanages, medical facilities, prisons, theaters, buses,

trains, restaurants, tax records, zoning and restrooms.

Nor do I share Mr. Suitt's characterization of North

Carolina officials as having "the best of intentions."

His thesis, however, stands as a powerful rebuttal to

those who equate racist intentions with racial

discrimination and vote dilution. North Carolina offers

the paradox of a Southern state that has been, at least

relative to other states, moderate in some areas of race

relations. Yet North Carolina has been most effective

in "belittling" the voting strength of a sizable black

population.

Compare, for example, the rate of participation of

blacks in North Carolina and Mississippi. Whereas

Mississippi has gone from having one black state

legislator in 1971 to having 17 in 1981, the number of

black legislators in either house in North Carolina has

yet to go above 4. Black participation in North Carolina

has simply not been even an elementary objective of

whites. Moreover, as Mr. Suitts concludes, the most

effective methods of official resistance to providing

equal access to the political process have been hauntingly

familiar without being blatant, violent or even physically

intimidating. %hat you begin to see, after reading Mr.

Suitts' study, is that the work to disfranchsie blacks

in North Carolina continues. It has simply moved back-

stage.
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Particularly in those counties in North Carolina

where blacks present a potential electoral threat to the

white establishment, the government officials have been

very creative in reducing that potential. They have

manipulated electoral schemes, they have transferred

control of local governments back to the white legislature,

when, in the late 1800's, such a transfer minimized black

influence. Conversely, in recent years, attempts to

return control to local government have been inspired by

the fear of black political influence in the affairs of

state government.

Throughout North Carolina during the last 15 years,

changes have occurred in practices relating to the

methods of election, the number of commissioners, and

the terms of their office. Changes in these areas

affect the opportunity for blacks to participate

equally in the political process. Those counties with

significant black population or under coverage of the

Voting Rights Act made more changes with a negative

effect on black participation than did other coun,;ies

in North Carolina. (See Table 5).

Only one county with a significant black population

changed its method of election voluntarily in a way

that increased the opportunity for blacks to participate.

Even this "positive change" must be viewed in

context. One positive change may be overcome by a more

decisive negative change. For example, in Bladen County

where 39 percent of the population is black, an at-

large procedure predated 1965. Since the Voting Rights

Act, the county has increased the number of members on

its board but has changed the term of office from two

straight years to four staggered years. The bottom line

might be considered the same in 1978 as in 1965, since
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the two changes would balance out, but the political

arithmetic of voting does not add up in that fashion.

In Bl&den in 1965, blacks constituted 39 percent

of the population and 21 percent of total registered

voters. In 1965 blacks had an opportunity at every

election to vote for five members in an at-large scheme.

After 1971, with the elmination of the anti-single shot

law, Bladen voters could use bullet ballots to improve

their chances of electing a sympathetic candidate. By

1978 the change to staggered terms not only nullified

the positive effect of increasing the number of commissioners

but also lessened by two the number of positions for which

voters could ca.t ballots in any election. Hence, the

effects of the voting changes in Bladen County have been

to dilute, substantially, black voting strength.

Most counties, like Bladen , that changed their

electoral schemes from 1965 to 1978 are counties where

blacks either increased their representation substantially

in the registered voting list or where blacks constitute

more than 40% of registered voters. As Steve Suitts

describes it, "changes occurred where the political

arithmetic showed threatening signs of increased black

voting participation."

What, you might ask, does all of this have to do

with proving intent under Section 2? If these electoral

schemes are as discriminatory as I say, you might wonder,

then why not go to court arid prove the racial motivation

of the officials who are adopting them?

The answer to these queries is neither rhetorical

or hyperbolic. The answer, based on my experience in

litigating civil rights cases in North Carolina, is

simple. Elected officials are too sophisticated to

admit their real motivation openly or to a newspaper
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reporter. So how, if it is my turn to ask the questions,

do I penetrate the mask of indifference, the smile that

hides the intent to do mischief? Where do I look for

evidence of discriminatory intent if the legislative

body keeps no records, or if the individual legislators

have since died? Is it really possible to force the

cooperation of elected officials with my inquiry by

subjecting each individual legislator to

lengthy depositions and searching cross-examination?

Is that the only way that an attorney representing black

voters can challenge a pattern of discriminatory conduct

that succeeds, no matter how benign the intent, in

locking them out of the political process?

I think Congress, in its infinite wisdom, has said

no, emphatically no. The problems that black voters have

in exercising the franchise is too engrained, too

pernicious to leave it to serendipity to determine

whether their right to vote is secure. Whatever the

constitutional standard may be, in enacting and

extending the Voting Rights Act, Congress has seized

the opportunity to provide blacks with a more effective

remedy than is embodied in the Fifteenth Amendment alone.

As the Supreme Court said in Allen v State Board of

Elections, 393 U.S. 544, citing South Carolina v

Katzenbach, 383 U.S. 301, "Of cQorse the private

litigant could always bring suit under the Fifteenth

Amendment. But it was the inadequacy of just these

suits for securing the right to vote that prompted

Congress to pass the Voting Rights Act."

Amending Section 2, as the House did in H.R. 3112,

and as S.1992 proposes, will revive the private lawsuit

as an effective tool for remedying official voting

discrimination and opening up the political process to

black voters.
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Recent Justice Department objections illustrate my

point. Before 1965, the North Carolina Constitution

provided that the House of Representatives would be

apportioned with each of the 100 counties getting one

representative and the other 20 representatives were to

be apportioned among the most populated counties. The

Senate had 50 seats to be apportioned among the 100

counties. There was a provision that permitted dividing

counties for any county entitled to two or more Senators.

According to the 1960 census, 10 counties in North

Carolina were majority black and an additional county was

a majority non-white. Thus, one might have expected

several black representatives, at least over a period of

time. In fact, North Carolina's unevenly applied

literacy test resulted in very low black voter registraion.

An example from the 1960 Report of the United States

Civil Rights Commission is that several black residents

of Franklin County were refused the ability to register

because they could not explain the meaning of trial

"habeas corpus." Thus, between 1900 and 1968, there

were no black representatives in the North Carolina

General Assembly.

In 1965, the United States District Court in the

case of Drum v. Seawell, struck down the apportionment

of both the North Carolina House and North Carolina

Senate because each was in violation of the one person

one vote requirement of the Fourteenth Amendment. In

response to the lawsuit and in order to prevent the Court

from enacting a reapportionment plan, the Legislature

convened in special session to adopt a new apportionment.

Most of the meetings during that session were held behind

closed doors with neither the public nor the press
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permitted inside. The Committee proposed the current

multi-member apportionment system which kept all

counties in tact. In addition, the Committee recommended

adoption of numbered seats to prevent single shot voting.

The protest of black leaders and the fear of court inter-

vention resulted in the withdrawal of this proposal.

In 1967, the General Assembly changed the North

Carolina constitutional provision concerning apportion-

ment. They in fact systematized the method used in 1965.

At that time they changed the provision allowing division

of counties in the Senate by prohibiting division of

counties in both the House and the Senate. This assured

large multi-member districts. The Committee was warned

that multi-member districts would be subject to challenge

because they often dilute minority vote in jurisdictions,

like North Carolina,with a history of racial discrimination

andaracially polarized electorate. The overriding motiva-

tion in both 1965 and 1967 was apparently to protect the

white incumbents. The constitutional provision was

adopted by the voters in 1968, but was not submitted to

the United States Department of Justice pursuant to the

Voting Rights Act.

In 1971, the General Assembly did adopt a seat

number proposal which was subsequently invalidated by

the Department of Justice.

In 1981, the Legislature enacted an apportionment

of the House and of the Senate that continues the use of

large mutli-member districts. The Department of Justice

subsequently objected to the North Carolina constitutional

provisions prohibiting the division of counties saying that

they predictably led to the subversion of concentration

of minority citizens into the larger white popuTation.

Using the same logic, the Department of Justice objected
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to the 1981 apportionment of both the North Carolina

House and the North Carolina Senate. However, only 40

of North Carolina's 100 counties are subject to §5 of the

Voting Rights Act. Now North Carolina must adopt a plan

that does not dilute minority vote in those 40 counties.

However, under current court decisions, the black citizens

of the other 60 counties can be denied fair representation

as long as they fail to prove that the State's purpose is

to discriminate.

Unquestionably, the standard is different in Section 5

than in Section 2. Unquestionably, even with the

amendment to Section 2 allowing proof of discriminatory

results, the standard of Section 2 will still be different

than the effects test in Section 5. There is, of course,

the higher burden of proof which litigants have to meet

as-p-iwiMtiffs-i u-it, as wiI Te-facfhat the

standard under Section 5 is more narrowly focussed on

the retrogressive effect of a proposed change. Nonetheless,

the contrast in North Carolina is stark between a useful

and effective standard for 40 counties and no relief

without proof of purpose in the other 60.

I would like to discuss briefly the provisions in

S.1992 to modify existing law to create an expanded

opportunity for covered jurisdictions to bail-out. The

experience in North Carolina with non-compliance with

the Act in the first place causes me to view the new

bail-out with trepidation. If it is agreed that there

is a continued need for Section 5 and that it should be

extended, I feel compelled to ask why there is a need

to change the bail-out provisions. I am not persuaded

that there are saintly jurisdictions in North Carolina

whose black voters no longer need the protections of

continued preclearance. Of the 193 state legislative enact-
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ments since 1965 concerning voting changes in the dovered

counties, few, if any, involved attempts to improve the

opportunity for blacks to participate. Yet the sheer

number of such enactments represents a considerable

dedication of legislative time to matters of local

governance and electoral schemes. Compared, for example,

to the number of similar enactments passed by the General

Assembly for all 100 counties from 1925 to 1940, during

disfranchisement, these figures represent twice as many

changes for less than half the number of counties.

Furthermore, according to Mr. Suitts' study, this

accelerated interest in local elections and forms of

government primarily occurred in the first five years

after passage of the Voting Rights Act.

Despite the apparent upsurge in concern for local

voting laws, the state legislature did not assume similar

interest in informing the Department of Justice, as

required by the Voting Rights Act, of its efforts.

Justice Department records suggest that barely 20% of

these legislative acts have been submitted for Section 5

preclearance.

I suggest that several conclusions relative to

bail-out can safely be drawn from the massive non-

compliance with Section 5 in North Carolina. First, I

again submit that left to their own devices, the

covered counties in North Carolina will do little to

insure equal access to the political process for

minorities. Even with the clear mandate of federal law

and straight forward administrative procedures, the

covered counties felt no compunction about ignoring the

law. And at that time the law was enacted for a period

of only 5 years. Clearly then these counties need more
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than loose talk about incentives and voluntary actions.

The objective criteria in the bail-out provision of

S.1992 are critical to give these counties notice of

what the law requires. Included in the objective

criteria is the requirement of timely submission of

Section 5 changes. That provision is essential.

Another one of the bail-out criteria is also an

appropriate response to the problem of noncompliance

by covered counties. A jurisdiction is not eligible to

bail-out if there is a final judgment of voting rights

violations or a consent decree as a result of which

a challenged voting practice has been abandoned. I have

litigated all over the.State of North Carolina. In my

experience, most Jurfsdlctions have ,taken steps to eliminate

their discriminatory practices only under court order or equivalent

co nstraint.I am also unaware of any consent decrees in

North Carolina where a jurisdiction voluntarily

abandoned a challenged voting practice in an effort

to settle a lawsuit unless the plaintiff's claim was SO

strong that plaintiff was likely to prevail on the

merits. The provision in the bail-out, therefore, will

not discourage settlements in my opinion, and may have

instead the salutary effect of encouraging jurisdictions

to consider seriously the claims of minority voters in

advance and without the necessity of litigation.

A third aspect of the objective bail-out criteria

is also important in view of the experience in North

Carolina. No entirely covered state is eligible to

bail-out until all of its counties are also eligible.

This provision places responsibility on the state to

monitor more vigorously the activity of its subunits

of government. The gross failure of' North Carolina to comply with

the precleararice requirements df Section 5 suggests
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what can happen when the state legislature takes a passive

role, due, in part, to its own immunity.

Finally the bail-out provision in S.1992 sets forth

affirmative steps that a jurisdiction should take before

seeking exemption. These guidelines and requirements

are absolutely essential to guarantee that only those

jurisdictions that have stopped discriminating do in

fact bail-out. These provisions would give jurisdictions,

such as Greensboro, an-incentive to adopt a more

equitable system for electing its City Council. Efforts

to change the present method of election failed by 300

votes in a referendum that split along racial lines.

Rather than fostering increased racial polarization,

this provision would provide the additional carrot that

might unify the voters in a common effort.

I agree with Senator Henry Kirksey from Mississippi

that the problems of racial polarity 4nd insensitivity

can only be ameliorated by S.1992. The amendment to

Section 2 and the specific nature of the bail-out

criteria will go a long way toward making the ballot

more accessible to the black voters of North Carolina

and the other covered jurisdictions.
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BLACKS IN THE POLITICAL ARITHMETIC AFTER MOBILE:

A CASE STUDY OF NORTH CAROLINA

Steve Suitts

Although its language is no tribute to the King's English, the 1965

Voting Rights Act wrote into American law the unprecedented transfer of
protection of the right to vote from the federal courts to the executive
branch of the federal government.1 The Act permitted the Attorney

General of the United States to appoint special observers and examiners
in local areas and to review before implementation changes in law or
practices relating to voting in seven Southern states. This rearrange-

ment was enacted because some Southern federal judges had resisted
successfully the enforcement of the federal Constitution's Reconstruction

amendments and even at its best moments the judicial process worked too
slowly to contain the flurry of resistance to integration. Perhaps the

former "moderate segregationist" governor of Mississippi, James P. Cole-
man, accurately described the practical failures of judicial review,
which the new law recognized, when he assured white citizens in Missis-
sippi during a political campaign in the early 1960s that "any legisla-
ture can pass a law faster than the Supreme Court can erase it."

2

During the 15 years in which the amended Voting Rights Act has been
enforced, remarkable increases have occurred in the registration of
black voters and the election of black officials in the South. In 1966,
for example, Alabama had less than 250,000 black registered voters and
North Carolina had registered little more than 280,000. By 1980 the

number of black registered voters in both states had nearly doubled. 3

From 1968 to 1980, the number of black elected officials in the seven
states primarily covered by the Voting Rights Act increased more than ten
times from 156 to 1,813. Because of changes in the Act that now require
bilingual ballots for some voters, Spanish-speaking groups, especially in
Texas, have made noteworthy progress in voter registration and the elec-

4
tion of Hispanic officials in recent years.

These achievements of the democratic process have been based only

partially on a more accesible ballot. While the freedom to register and
cast a vote is fundamental, thi history of exclusionary, white primacy

elections, gerrymandering of district lines, and malapportioument of
legislative bodies are irrefutable evidence that the methods and struc-

tures of elections can deny effective political participation.$ In
this field, Southern federal courts and the administrative review of

the Justice Department have been important forums. Under the econstruc-
tion mendments and Sections 2 and 5 of the bting Rights Act, private
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litigants and Justice have challenged a series of obstacles, including

multLmember legislative districts, as attempts "to minimize or cancel

out the voting potential of racial minorities." 6

For the last few years of the 1970s almost 160 federal voting cases

were coenced yearly in U.S. District Courts, and a review of them
suggests that about half of the cases challenged the dilution of minority

voting strength. More than 90 percent were filed by private litigants.

(See Table t.) Most of the dilution cases were filed in the South.

Apart from affirming that a lawyer finds the center of all gravity
in the courthouse, these figures verify that litigation has continued to

play an important role in addressing new and old votin4 barriers. Since
1 41

Table 1. In U.S. District Courts, Federal Voting Cases
Commenced by Basis of Jurisdiction and Nature of the Suit.

Recent 12-Month Periods, 1977-1980

United States
12-Month Period Total Plaintiff Defendant Private Litigant
12/31/77 - 12/31/78 179 19 9 151
12/31/78 - 12/31/79 119 6 3 110
3/31/79 - 3/31/80 147 8 6 133
9/30/79 - 9/30/80 191 8 10 173
Totals 636 41 28 567
12 Month Average 159 10 7 142
Sources: Federal Judicial Workload Statistics, Administration Office of
the U.S. Courts, for periods ending December 31, 1978, chart C-21 ending
December 31, 1979, pp. 26-271 ending March 31, 1980, pp. A-9, A-101
ending September 30, 1980, pp. 28-29.

Section 5 of the Voting Rights Act applies only to changes since November

1, 1964, at the earliest, its administrative remedy has not been able to

reach those discriminatory schemes set into motion in the early 1960s or

before, and court action has often been the only available recourse. For

example, in Georgia, at least ten governing boards of counties, cities,

and school systems that had instituted diluting voting schemes before

1965 held elections for the time in the fall of 1980 under new forms of

government, as a result of court orders.
7

These cases were decided before April 22, 1980, when the U.S.

Supreme Court rendered its judgment in City of Mobile v. Bolden.8 In

thick case, Justice Potter Stewart held for a plurality of the Court that

the Fifteenth Amendment prohibits only a purposeful discriminatory

abridgement by a government of the freedom to vote on account of race,

color, or previous condition of servitude and does not permit a challenge

of multimember schemes or other techniques that dilute minority voting

strength. Equally important, Justice Stewart held that the plaintiff

who contests at-large procedures under the Fourteenth Amendment must do

more than show that the group allegedly discriminated against has not
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elected representatives in proportion to its numbers." A plaintiff must

prove that the disputed plan was "conceived or operated as a purposeful

device to further racial discrimination." 9  Justice Stewart warned that

where the character of the law was readily explainable on grounds apart

from race, disproportionate impact alone cannot be decisive, and courts

must look to evidence to support findings of a discriminatory purpose in

the electoral scheme. *The ultimate question," Justice Stewart wrote,

"is whether a discriminatory intent has been proved in a given case.

More distant instances of official discrimination in other cases are of

limited help in resolving that question." 1 0

The Court's opinion in Mobile was greeted by civil rights organiza-

tions and private litigants in voting cases with loud inhospitality and

sweeping predictions of impending doom for the political participation of

blacks and other racial minorities. Coming little more than two years

before the present expiration date of the Voting Rights Act, Mobile was

seen in 1980 an the first obituary to this country's commitment- to mean-

ingful protection of voting rights.

The passage of a year sin e Justice Stewart announced the judgment

of Mobile has provided an opportunity for some reflection and experience

about the effects of the Courtla opinion. With the future of the Voting

Rights Act in question, the effect of Mobile can be gauged best by begin-

ning an inquiry at the courthouse.

Within One Lawyer's Lifetime

Unlike the constitutional mandate of Mobile itself, an examination

of voting rights since the Court's opinion can legitimately inquire only

about effect. On this basis, the last 12 months provides some insight

about the case's immediate impact.

Perhaps the most fundamental consequence of the Court's opinion has

been to halt in its tracks such of the constitutional litigation against

dilution of minority voting. Although precise information is not avail-

able since April 22, 1980, a special computer report from the AdmLni-

strative Office of the U.S. Courts indicates that in the first eight

months of the fiscal year beginning June, 1980, fewer than ten cases

have been filed against voting dilution in federal district courts

across the country. Computed on a yearly basis and compared with the

average yearly rate of dilution cases commenced in district courts dur-

ing three prior years, this figure represents massive reduction in

challenges to any voting schemes. Indeed, it suggests that only one in

five of the lawsuits filed before Mobile are being filed since the

opinion.
11

This effect is confirmed by an informal survey of the primary legal



1272

organisation and lawyers who have been instrumental in most litigation

on voting issues in this country and of Justice Department officials.

None of the top litigation groups for voting law has filed constitutional

actions in federal court challenging the dilution of black or Hispanic

voting strength since Mobile was rendered. According to court records,

the Justice Department filed one such lawsuit.12

At the same time, some litigants have withdrawn lawsuits filed

shortly before Mobile. The Justice Department withdrew its complaint

against the apportionment of the South Carolina State Senate, and the

Southern office of the American Civil Liberties Union has withdrawn one

such civil action filed in Georgia in early 1980.

This response to Mobile verifies in the short term the forecasts

of civil rights leaders about the case's effect on the law. The Supreme

Court's decision has waylaid one of the two major engines for changes in

effective voter participation by minorities by lessening the number of

trips lawyers take to the courthouses on minority voting issues.

The future should show some improvement, however, since the highest

embankment of the opinion could be eroded as the circuit courts interpret

the higher court opinion. At least the lower courts, who have to follow

Mobile, will have an incentive to interpret the holding in specific ways

that can be understood.

Panels of judges from the Fifth Circuit Court of Appeals in the Deep

South have begun recently applying the principles of Mobile to cases that

were filed before April 1980. Although the opinions offer disharmonious

interpretations of the standards of Mobile, they constitute at least an

attempt to identify understandable, measurable standards by which the

burden of proving intent can be understood. If they succeed in divining

the mysteries of a plurality opinion, accompanied by three separate

opinions, there is still reason to worry that the standards may be

defined in such manner that they are not obtainable within one lawyer's

lifetime. The complexity and burdens of litigation challenging dilution

of black voting have been enormous and the additional requirement of

proving intent, outside of effect, appears no easy task by any present

circuit court opinion.
1 3

Despite its immediate effect on judicial remedy, Mobile has had

little apparent impact on the executive remedies of the Voting Rights

Act.14 According to data from the Justice Department, both the number

of submissions and the number of objections which the Justice Department
15

has issued have not significantly changed during the last year.

Since the Section 5 remedy applies only to changes since November 1964

and to a limited number of jurisdictions, the Act could not enlarge its

scope without legislative amendment.
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While it is important in understanding first impressions, the

inspection of case files cannot reveal how litigation and the executive

process after Mobile will influence the future state of minority voting

in absence of some agreement about the past. So long as the courts are

open and their addresses remain public knowledge, complaints will be

filed and litigants will attempt to carry the burden of proof as best

they can. The history of legal challenges against racial discrimination

in this country throughout this century is aple proof that the courts

will be used in good time and bad. With a meeting of the minds about the

remaining- vestiges of past racial discrimination in voting, however, an

assessment of Mobile becomes legalistic and superficial. Without the

acceptablq identification of the wrong, the sufficiency of the remedy

cannot be known.

especially in academic and official circles, agreement on the state

ot voting rights and the need for forceful remedies is hard to come

by. Because the numbers of black elected officials in the Deep

South have multiplied tenfold over the past 12 years, the journey to the

promised land has been completed, according to some observers, and racial

conflict over the franchise has been replaced by cultural and economic

differences. With more black elected officials than any other region,

the South has performed the miracle of fishes and loaves with the

franchise, by some interpretations, and should no longer be considered

*a conquered province* in statute or case law. 1 7  In Congress doubts

were real and substantial about thesheed for presumptive remedies for

voting rights in 1975 at the last renewal of the Voting Rights Act and

may even be prevailing today.1i

The differences of opinions are not entirely counterpoints on the

same set of facts. Throughout the South and especially in places such

as North Carolina, where moderation has been a political tradition, the

dispute about voting rights is as factual as ideological. Even in the

presence of solid scholarship tracing the ineradicable nature of segrega-
19

tion and its vestiges, the rooted nature of racial discrimination

sustained by governmental action in the South is a matter of dispute.

Because it has been a Southern state with a reputation for modera-

tion, North Carolina offers one of the best examples in which to examine

the immovable nature of racial discrimination in government and its

enduring formulas amid a changing cast of political characters. While

North Carolina is a story of generations of official discrimination among

those with the best of intentions, the state must be given its due for

the accomplishments of self-restraint in a long period of violent reac-

tion.

93-758 0 - 83 -- 81
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Nothing Is Finer Than Moderation in North Carolina

Since the turn of the century, when it was one of only three South-

ern states that did not hold a constitutional convention to disfranchise

blacks, North Carolina has maintained a separate identity in the Southern

history of race relations and an almost singular Southern "reputation for

fair dealings with its Negro citizens."20 Although the constitutional

amendment that disfranchised blacks in 1900 followed Southern practice in

permitting an exception for all who could claim direct lineage with

soldiers in gray during the Civil War and in requiring the payment of a

poll tax, the amendment was not considered as harsh as those others in

Southern states that required the ownership of property and the ability

to understand the state constitution. North Carolina required that

citizens who wished to vote be able to read and write in the English

language any section of the state constitution, to the satisfaction of

the local registrar.
2 1

The disfranchisement of blacks was done with the best of intentions,

according to Democratic leaders. By removing the black electorate, white

voters would not fight among themselves over the temptation to debase

their Anglo-Saxon purity by alliances with black voters and the presence -

of black officials.

In its first state constitution, North Carolina permitted free

blacks to vote. However, by 1633t when a new constitution was drafted,
slavery bad to be justified by the permanent inferiority of blacks, 22

and both free and slave blacks were denied the vote. Twenty years later
when slaves constituted one-third of the North Carolina population, the
state had relatively-fev "baronial slave holders," and in 1861 refused by
popular vote to call a secessionist convention. It was one of the last

states to secede.
23

In this tradition, the North Carolina governor set out to prove the
Democratic Party's good intentions in the early 1900s by improving
blacks' education. Governor -Charles D. Aycock later in life reflected

that because a black "would not be permitted to govern the state, then
his rights should be held more sacred by reason of his weakness.' 2 4

Ove& the first several decades in the 1900a this *progressive pluto-
cracym as V. 0. Key called it, showed relative signs of moderation
on racial issues at a time of a volatile South. In 1921, for example,
the state removed its poll tax. 2 5  In 1928, North Carolina bolted from

the Democratic column in the presidential election despite claims that
the party of white supremacy would be endangered.

tlbile North Carolina witnessed 85 recorded lynchings of blacks be-
tween 1882 and 1930# the state had the fewest of any"Southern state. 2 6

By 1946, several North Carolina cities were employing black policemen
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to patrol black neighborhoods, and Charlotte and Raleigh were the only

Southern cities to employ black policewomen. 27

In 1930, North Carolina compared favorably with other Southern

states in its financial support of segregated black education. With an

average expenditure of $14.30 for a black child in North Carolina, only

one-third the expenditure for white students, North Carolina ranked

fourth from the top among all Southern states. Its investment in pro-

perty for public schools for blacks also ranked fourth in the region, and

the daily average attendance of black children in school was second only

to that of Tennessee.28 When segregated education was threatened 24

years later, North Carolina claimed in defense that it paid black teach-

ers more than white teachers. 2 9

In politics, too, North Carolina exhibited a sense of tolerance

for blacks. As early as 1932, two blacks were elected on the Democratic
30

ticket as justices of the peace in Raleigh. By 1940, North Carolina

blacks were registered to vote in proportions greater than those in any
31

Southern state except Tennessee. As early as the 1940s a black sat

on the city council of Fayetteville, and throughout the next two decades

individual blacks held office on several different elected city councils

throughout the state's Piedmont region.
32

IV- 1948, after the Dixiecrat walkout at the Democratic convention

in protest of President Truman's civil rights plank, North Carolina was

the only Southern state to give the Democratic president a majority of

its votes at the convention and in the November election.33 As in the

politics of segregation throughout the region, some honorable leaders in

North Carolina, such as Frank Graham in 1950, lost public office because

they counseled moderation. The two North Carolina congressmen who did

not sign the Southern manifesto in 1956 were not returned to Congress

after the next election. However, the state usually selected the more
34

moderate candidate, if only by a slim margin. In fact, North Caro-

.... lina politics did not brook a Hermbn Talmadge or a Ross Barnett in the

1950s and 1960s. North Carolina voters usually chose politicians such as

Governor Luther Hodges, the "businessman in politics," who later served

as secretary of commerce in the Kennedy and Johnson administrations, and

Terry Sanford, who seconded the nomination of John F. Kennedy at the

Democratic Convention in 1960. Serving from 1960 to 1964, Sanford was

mone of the most liberal governors in the South in dealing with the

racial issues.35

By the time the civil rights movement reached its high point, the

contrast of style between North Carolina and other Deep South states

was evident. As George Wallace stood in the schoolhouse door defying a

federal court order for school integration with armed state troopers
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wearing Confederate flags on their right shoulders surrounding his,

Terry Sanford in North Carolina was opening the doors of experimental

programs to attack poverty among blacks and whites in the state.

in 1965, when the Voting Rights Act passed Congress, North Carolina

could point out that it was the only Southern state with at least a 20
percent black population that did not find all of Its counties covered

by all sections of the Act. Only 39 of the 100 North Carolina counties

were covered by Section 5 of the Act and were required to submit voting

changes to the Justice Department.

In the 1970., North Carolina was one of the first Southern states to

show signs of a two-party system in state and federal offices, and the

first blacks to hold major offices since 1901 were elected. By the late

1970& black candidates had made serious if unsuccessful campaigns for

congressional and state-wide offices and had entered the North Carolina

legislature for the first time in this century. 3 6

Although one more North Carolina county was covered under the Voting

Right Act after 1972, the U.S. Comptroller General reported in February

1978 that North Carolina had received fewer objections to voting changes

under Section 5 than any other Southern state.37 As if to preserve Its
moderate image for the future, North Carolina state officials in 1980

assisted Greensboro in celebrating the twentieth anniversary of the first
sit-in demonstrations at lunch counters. Inviting the four demonstrators

back for the event, the state unveiled an historic marker on the Wool-
worth's building. The progressive spirit of North Carolina was thereby

enshrined.

The Right to Help Govern

Almost all life-long Southerners know that racial discrimination

has a long and mixed ancestry. In North Carolina and the South, it can

be traced through two centuries as part and parcel of essential govern-

mental policies and practices. Its history portrays how fear can
mother the knowledge of past democratic achievements and perpetuate

the worst traditions of folkways and stateways.
North Carolina's local democratic government owes its origins to

the state's first government of blacks and whites. Although North

Carolina counties existed since the American Revolution, county boards

of commissioners were the creation of the state's Reconstruction consti-

tution of 1868, which established the right to vote for blacks and a

local system of democratic elective governments. Formulated by a

convention dominated by black and white Republicans, the new constitution

divided each county into several townships, which elected independent

governing boards with powers to levy and collect property taxes and
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other charges.38 The county at-large elected a board of commissioners,

composed of five members who were responsible for maintaining the jails,

relief for the poor, supporting the county hospital, and licensing

peddlers and others. The township boards were ultimately accountable to

the county board, which also had powers to tax and retire the county's
39

debt. Before 1868 the North Carolina counties were governed by

justices of the peace who were appointed by governors. The several

justices in each county met in court and functioned by necessity as a

board.

As the North Carolina Reconstruction government declined in 1895,

Democrats used their uncertain margin of power to convene a new constitu-

tional convention. Although the right of blacks to vote could not be

removed,40 the convention did empower the state legislature to create

and amend county boards of commissions as it saw fit.

After amendments to the constitution were approved by popular vote,

the Democratic General Assembly quickly moved to reorder local govern-

ment. Justices of the peace were once again created as the county's

primary office. ,rs with the right to appoint- members of the boards of

commissions. No major actions by the boards could be taken without the

approval of the justices, who were appointed by the legislature. 4 1

While also appointing other major county officers, such as clerks

of the courts and treasurers of the counties, the legislature made

major changes in the laws concerning voting. In each county, elections

were placed under the local control of the justices of the peace, who

appointed the registrars and judges of the elections for each precinct.
42

With the power to abolish, alter, or *create new polling places, the
justices were required to appoint election judges from different politi-

cal parties, "where possible," a term that apparently permitted consider-

able partisan discretion. Moreover, in 1889 the Democratic legislature

provided that, when the election judge had to be replaced for any reason,

his successor need not be from a different-party than-the other-judges.-4 3

Another 1889 amendment stated that the registration of a voter was

invalid unless it specified "as near as may be' the age, occupation,

place of birth, and place of residence of the voter. The registrar

was empowered to revise the registration books at will and only on

the Saturday shortly before the Tuesday of the election were the books

open for public inspection. If a citizen discovered that the registrar

had Temoved his name, the burden of proof was on the citizen to demon-

strate that he was properly qualified. Finally, the Democratic legisla-
ture provided that unchallenged voters would hand their marked ballots to

the election judges, who sat often on a platform high above the voters'

heads and who placed the ballot in one of several boxes, each marked for

a different candidate.
4 4
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This structure and method of elections remained for nearly 20 years,
until agrarian populism bolted from the Democrats throughout the South

and in 1894 gave the Fusionists, black and white Republicans, and white

Populists, control of the state legislature. Once more the General

Assembly dismantled the Democrats' scheme of local 'government. The

powers of the justice of the peace were removed and county commissioners

were restored as the county's primary, elective officers. Other county

officials, such as clerks of the courts, sheriffs, and constables, were

also popularly elected.
In the new Fusionist system, the number of county commissioners

elected at-large was reduced to three. However, the 1895 state statute
provided for a unique means of minority representation. If five cegis-

terd voters were supported by a petition of 200 other registered voters

in an affidavit stating that they believed the elected commissioners

could not manage properly the business of the county, the superior judge

was required to appoint two additional commissioners from a party other

than the one of the majority of commissioners. 4 5 If such a procedure
was instituted, no funds could be spent or debts incurred without the

approval of four of the five commissioners. The law was amended two

years later to require 12 voters, supported by the same number of
petitioners, who would affirm that they had examined the records of the

county before signing the affidavit. Provision was made for a hearing

before a judge to determine if there had been mismanagement of the
46

county's business in any area.

Because the coalition between black and white Republicans and

Populists was a marriage of convenience, this remarkable mechanism may
have been a means to check each group's-misuse of their own political

union. Nevertheless, the provisions for minority representation permit-

ted even Democratic voters a means of redress.

The Fusionist legislature also repealed the Democratic election
laws. The elected clerk of the superior court was given responsibility

to establish and alter voting places. While some discretion was per-

mitted, the clerk was required to have at least one polling place for
47

every 350 voters in the county. The clerk was also empowered to

appoint the registrars and judges for elections. However, in each of
the counties' precincts, a registered voter from each existing political

party was to be appointed as a registrar and another as a judge. Realiz-

ing the importance of the election judges, the Fusionist legislature

required that the clerk choose persons from a specific party only
with the approval or recommendation of the chairman of the state execu-

tive committee of that political party.
48

In other areas the revised election law provided that a voter could
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not be struck from the rolls "because of failure to specify age, resi-

dence, etc., unless it shows that upon the registrar questioning the

elector, he declined to answer the questions pertaining to these mat-

ters.'49 The law established that the entry of- a registered voter's

name on the rolls created a presumption that the voter was properly

registered and required that the registrar, not the voter, carry the

burden of proof in any contest.

For the first time in North Carolina history, state law also ad-

dressed problems of intimidation and harassment of voters. By providing

that no voter could be arrested on an election day except for treason,

felon?, or breach of the peace, and by setting a stiff fine for anyone

convicted of discharging an employee, promising money, food, or liquor in

retu-n for a-vote, or refusing service because of a man's vote, the North

Carolina statute was an obvious attempt to protect the Populist and

Republican voters, especially blacks in Democratic jurisdictions.*s

The return to local elective democracy and more open elections was

short-lived. In 1898 after a Democratic campaign of night riding through

the east and riots in Wilmington (which may have left up to 100 blacks
51

dead), the Democrats regained control of the legislature and quickly

revised election procedures. Revoking all election statutes passed by

the Fusionists, the Democratic legislature created a state board of

elections; which it would appoint, and provided that the board would

appoint in each county three men of any party as the local board of

elections. This board chose the registrar, who also could be of any

party, and the judges of the election, who were to be of different

parties. 5 2  The date of state and local elections was also moved to

August, away from the date of national elections in November. 5 3

The new law re-established a complex procedure for registration,

including the right of the registrar to ask mother questions which may

be regarded as material upon the question of identity and qualificationsO

of the applicant. The registrar was also permitted to require that two

people vouch for the identity of the applicant. 5 4

In an act captioned "To restore good government to the counties of

North Carolina," the legislature once again elevated the justices of the

peace as the chief officers of the county and subordinated the role of

the county cmiGsions. It did not, however, retain a uniform system

for selecting the officers. In 32 counties the Democratic legislature

permitted the popular election of county officials to continue. most of

these counties were Democratic. In the remaining 65, the Democrats

provided for different methods of selection including the appointment of

additional officers.

The, legislature left nothing to chance or the elective process in
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the 18 counties with a black majority. In one form or another, Democrats

provided for the appointment of justices of the peace and the boards of

commissioners by the legislature in 16 of the 18 counties. In one of

the other two counties, Hertford, the legislature permitted three

Republican commissioners, who had just been elected, to remain in

office. However, the legislature appointed five additional Democratic

members with whom the three Republicans were -to serve. In Scotland

County, which had just been created, two commissioners were appointed by

the legislature and required to hold meetings with the boards of two
surrounding counties, which had members appointed by the legislature. 55

With registration, elections, and local government in safe hands,

the Democrats moved to have voters approve the disfranchisement of

blacks in an amendment to the state constitution. While Democrats

considered different approaches, the final amendment closely followed
56

the one adopted in Louisina in 1898. The amendment required an

applicant to read and write any portion of the North Carolina Constitu-

tion in the English language but did not include the Louisiana clause,

which required that an applicant show he understood any provision of the

constitution to the satisfaction of the registrar. This element was
57

considered too dishonest. The amendment also required an applicant

to pay a poll tax.

Two barriers to the acceptance of the amendment by white voters

emerged after the legislature circulated the amendement. The grandfather

clause for the educational requirements was to expire in less than ten

years--in 1908--and present illiteracy rates among whites, especially in

the western counties, were as high as 20 percent. In partial response,

the Democratic governmental candidate Charles B. Aycock assured North

Carolinians that his party was dedicated to the education of every

illiterate white child in North Carolina." At the time, Aycock was

conspicuously silent on the education of black children.
58

The second problem was somewhat mechanical. Some opposing Republi-

cans and Populists were apparently gaining white sympathy for the posi-

tion that the amendment was only half right. While claiming that the

amendment rightfully removed blacks from the political arena, 30me

opponents of the amendment claimed that the proposed method of disfran-

chisement would hurt whites. Xn response, the legislature net in special
session inserting a clause in the amendment to bar any attempts to

approve or disapprove different sections or parts of the amendment at the

polls.

Black leaders had no problem understanding the effects of this

amendment. They knew that in the hands of Democrats the educational

requirement would end black voters' effective participation in North
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Carolina government. J. Y. Eaton, a black firoa Vance County, did not

let the irony of the state's attempts at disfranchisement pass without

comment:

Wasn't it a law put upon the statute books in North Carolina in
1831 making it a crime for a Negro to learn to read and write?
This- law was in force until 1865. Now 33 years afterwards,
you're making the resultl 0 of your own wrong, the pretext for
disfranchising the Negro.

The amendment was approved by the North Carolina voters, although

contemporary observers and historians of the period attribute the vote

to fraudulent elections and outright violence. In all 18 black counties,

for example, voters approved the amendment, although the same counties

had not voted Democratic in any of the previous four major elections.

While the Democratic party bemoaned the existence of an ignorant

black electorate as too great a temptation for white manipulation, black

dominance was the shibboleth for disfranchisement and black public

office-holding was its ultimate expression. After the 1868 U.S. Consti-

tution conveyed franchisement to blacks, white Democrats sought black

votes whenever political arithmetic required it. Between 1874 and 1894,

when Democrats maintained control of the North Carolina state house and

legislature, they sought black votes in state-wide elections. Of course,

they were hampered by the fact that most blacks were Republicans, and

Democrats often had to resort to manipulation of voting rules or ballots

to make returns add up to victory. 6 1  Even in the short era of the

usionist government, when racial lines were drawn tight, some local

Democrats sought black votes and occasionally were successful. 6 2

Despite their interest in getting black votes, Democrats had no

interest in blacks holding office under any party label. Democratic

campaign literature in 1898 was short and direct on this point: OThe

Democratic Party is the white man's party, and it is against its creed

that a Negro should be in authority over a white man."
63

After the Fusionist interregnum brought an increase in the number of

local black officials, especially in the Black Belt, Democrats railed

about black dominance as they pushed the disfranchising amendment. The

Democratic Handbook of 1900 portrayed that period of history in the Black
64

Belt as years of anarchy when women feared for their lives. Demo-

cratic State Representative William Kitchin said, "What is Negro domi-

nance? Ask the tax payers who have felt its evils. Go to New Hanover

and ask its chamber of commerce whose business was paralyzed. Ask the

ladies who for months dared not walk the streets of Wilmington at

mid-day. When the great controlling element is the Negro vote, and when

that vote and its influence name the officials and dictate the policy

of a town, city, or county, then it is dominant."
65
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These Aentiments pinpointed the area of greatest concern and the

places where blacks controlled local governments. Echoing these senti-

ments the major sponsor of the disfranchising amendment, Bill Winston, a

white state legislator from the Black Belt, asked his colleagues in the

closing moments of the debate, "Have we so soon forgotten New Bern,

Greenville, Tarboro, Wilmington?" 6 6

Apparently, several Populist leaders also had not forgotten. Black

public office holding was opposed by some Populist leaders even before

the-constitutional amendment was proposed. When the coalition of

Republicans and Populists was emerging, more than one Populist leader

opposed blacks on the Fusion ticket at any level. Even the Republican
governor in 1896, Daniel L. Russell, and other whites in the Republican
Party preferred to have black voters but not black colleagues. In

answering charges about "Negro government" Governor Russell stated, "I

have appointed in the two years to civil office 818 persons, of whom no

more than eight were colored."
6 7

When all was aid and done, the effect of the constitutional amend-

ment on black voting was profound and immediate although not absolute.
In the first election following the passage of the amendment, voter
participation dropped precipitously, especially in black populated

counties.-Go Most voters who failed to go to the polls were black and
now ineligible. By 1902 the number of black registered voters in

Warrington township had dropped to 12 voters, with perhaps as many as
69600 black males over 21 potentially eligible to vote in the precinct.

With these clear signals, white Democrats soon were able to permit

local elections in all county governing boards.70 Although Republican

strengths remained formidable in some western counties and in parts of

the Piedmont, the legislature no longer spent time gerrymandering local

district lines of cities in the eastern counties in order to isolate

local black voting strengths, as it had done. 7 1  As Jim Crow laws
began segregating most aspects of public life in North Carolina, 7 2

and the registration of blacks remained merely a handful of Republicans
in Democratically controlled counties, state-wide political competition

virtually ended and the state Democratic machinery began to relax its

grip.

In 1908 the grandfather clause was permitted to "expire. Thirteen
years later, the state repealed its poll tax and by 1930 numerous blacks

were allowed to qualify to register as Republicans, without comment.
Throughout this period of settling segregation, there was always

great interest or knowledge about the numbers on the registration rolls.
When the Raleigh News and Observer noticed several blacks were register-

ing to vote as Democrats, the editor, perhaps discomforted by the Supreme
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Court's series of cases outlawing the Texas all-white primary, wrote

of the 375 blacks recently registered as Democrats

The Negro in North Carolina has been a Republican since he was
enfranchised. He's a Republican whenever his vote will help
that party. The attempt to introduce his as a disturbing
element in the Democratic primary is a wrong alike to the Negro

and the Democratic. This is the first time politicians have

induced Negroes to come into a state primary to kill hundreds
of the votes of white Democrats. No matter who is guilty, the
Democrats of North Carolina will not tolerate this unauthorized
departure from a fylicy that has been in existence since 1868.
lEmphasis added)

Thirty years earlier the same newspaper had published:

Last November it was only by such a campaign that exhausted
every resource of the white men in the state that white supre-
macy was secured. That victory was a signal one, but as long
as there are 100,000 ignorant Negro voters entitled to kill the
vote of an equal number of intelligent white men, just so long
are we in danger of being remanded to the terrible conditions
from which we have72scaped.
[Emphasis added]

It was left to the editor of the Fayetteville Observer to portray

the difference between 1900 and 1930. Remembering one version of the

disfranchisement movement, the editor said:

Aycock swapped the North Carolina Negro an education for a
generation of nonparticipation in politics. Whether we like it
or not that swap is now bearing fruit. Every year the Negro in
North Carolina under our system of universal education is
becoming a more intelligent citizen. Every year more and more
Negroes are able to hurdle the intellectual barrier set up at
downfall of the Fusion regime. Frankly, we wish* the Negro
could remain forever the happy non-political citizen he has
been for the past generation, t frankly we do not see how
this condition can be prolonged.

Although the Fayetteville editor foresaw the day of black voter

participation, registration figures in the state for blacks in 1940

show that the day of reckoning was not at hand. While leading most other

Southern states, only 10 percent of the black voting age population were

registered. The figure was probably lowest in the counties with the

highest black populations.

With the advent of the New Deal, the Democratic party in the South

began to appoint blacks to positions where they could govern other black

citizens. JusL as black policemen were employed to keep law and order

in black sections of North Carolina cities, Raleigh, North Carolina

appointed two black registrars and two black judges of elections for two

black precincts in 1941.76 In some cities where the number of workers

of the governing board exceeded five and residential segregation existed,

individual blacks were elected to city councils.

Instances of arbitrary denial of the right to register continued in

*me Jurisdictions, but throughout this time no Democratic office holder

feared the existing numbers of black votes and no legislator hesitated
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to change the method of election or the number of members of county

commissions. Between 1925 and 1940, for example, there were more than
77

74 local acts changing voting procedures throughout the state.

When the Supreme Court decided in 1944 that no form of Democratic

white primary would be permitted in Texas, North Carolina Democrats

took the news calmly, since it had not been a local device. Although a

cause of consternation, the civil rights plank. in the national Democratic

platform of 1948 caused no major defection from the Democratic ranks in

North Carolina. It was in 1954, not 1944, that the issue of schools,

not ballots, began to draw out racial fears and inaugurate a new era of

massive resistance.

Decades of *racial harmony" in North Carolina did not prevent the

legislative stampede to resist the Supreme Court when it decided Brown

v. the Board of Education in 1954. Following Southern practice, North

Carolina began to employ various legal strategies to protect segrega-

tionist practices and policies and, while Governor Hodges counseled

moderation, he supported legislation arming local officials in their

efforts to subvert integrated schools.

After receiving the recommendations of an all-white special legisla-

tive commission, the General Assembly enacted legislation removing

responsibility for the assignment of pupils and buses from the state

board of education, which the legislature appointed, to local school

boards, which the legislature also appointed. Legislation provided for

the closing of public schools and the start of private schools if neces-

sity required. Couched in language that apparently offered compli-

ance with Brown, the law removed the mention of "race" from the statutes

and deleted the requirement that student textbooks continue to be segre-

gated. The act did not, however, put an end to the notion or practice

that white students ought not be contaminated by touching a schoolbook

used by a black child. While removing the expressed mandate that text-
books be segregated on the basis of race, the statutes now required that

they be distributed as they had been in the past, to the extent pos-

sible.

North Carolina's legislative response to Brown was quick and effec-

tive, since it spread the area of decision-making to more than 100 local

boards, which the courts would have to address one oy one. Since the

legislature appointed members of local school boards, they could surely

be trusted to distinguish between the intent and the letter of the new

North Carolina law.

As resistance to school integration escalated, opposition to growing

black political participation hardened. After a single black was elected

in 1953 from an almost all-black precinct in Wilson City and re-elected
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in 1955, the legislature amended the city charter to provide for at-large

voting instead of single-member districts. The city council soon becaae

all-white again.
8 0

While passing anti-integration legislation for the schools, the

legislators enacted a law prohibiting "bullet" voting in 14 North

Carolina counties and their cities. The law applied almost exclusively

to counties with large black populations in the eastern section of the

state and disqualified any vote that was cast only for one candidate in

a multimember election where more than one candidate was to be elected.

The anti-single shot law, which later was amended to apply only to

primary elections, kept black voters from aggregating their voting

strength to elect at least one responsive candidate.
81

In the same year that saw the first national civil rights law in

modern times, the legislature turned aside a bill that would have made

local school boards elective instead of appointive. In 1957 with nation-

al laws providing for the Attorney General to litigate voting issues, the

issue of control of local governing boards was again an active racial

issue .82

In 1960, Beverly Lake, a law professor and former assistant attorney

general, who had filed a brief supporting the school board ini the Brown

case, made an aggressive defense of segregation in a campaign against

Torry Sanford. Lake lost but secured 44 percent of the vote. Four years

later, Lake again ran for governor and, although he finished third, his

support of Dan Moore was instriental in the defeat of the Sanford-backed

candidate. 83

In 1964, North Carolina politicians received the decision of the

U.S. Supreme Court in Reynolds v. Sims#, which held that both houses of

the Alabama state legislature were required to reapportion on the basis

of equal population. 8 4  While the case concerned only state legislative

and congressional reapportionment, it sparked litigation challenging

the reapportionment of city and county governments in North Carolina

and elsewhere. 8 5  Soon thereafter Congress passed the Voting Rights

Act, with its coverage of 39 North Carolina counties under Section 5

of the Act and its ban on literacy tests. The right of blacks to help

govern was gaining momentum.

The legislatures' first response to these federal developments re-

versed, in large part, a tradition of more than 60 years while following

the historical means of resisting black voting in the last century and

school integration in the last decade. The General Assembly relinquished

its central powers and authorized some local governments to use their own

discretion in determining local forms of government.

In 1966, in special session, the General Assembly authorized 49
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boards of county commissioners, which had some form of representation or

residency required by districts, to redraw present boundary lines with

an equal number of people in each district *as nearly as practicable or
86

to adopt an at-large election system. Although no county was compel-

led to act, the legislature authorized each of the 49 to do so, at least

60 days before the primary election, if the county board found that citi-

Zens were denied *equal representation.*

Although forfeiting the legislature's power to control individually

the method of election in each county, the statute did not authorize any

change in commissioners. Also, the legislature did not delegate the

authority to alter any element of election procedures or forms of govern-

ment for the 51 counties with existing at-large elections.

Twelve counties took immediate steps. Six converted to at-large
87elections without districts and six redrew district lines. Seven-

of the 12 counties had a 25 percent or more black population or were

covered under the Voting Rights Act and four of the seven chose to

convert to at-large procedures.

In the regular session the following year, the state legislature

recodified the state election laws and required new record-keeping for

registration. 30 counties--most with substantial black populations --
88

required all voters to reregister. While it had resisted uniform

legislation in the past, in 1969 the General Assembly provided for the

election of school -boards. In many instances the boards were already

elective due to legislation. In any case, school boards controlled by the

state-wide act were to be elected at-large.

In the shadow of legislative action, registration of black voters

in North Carolina had begun to slow considerably and by 1967 four other

Southern states had surpassed North Carolina in the proportion of black
89

registered voters. By 1970, the gains in the percentages of black

registered voters in the state almost came to a halt.

With lagging black registration and increased adoption of at-large

procedures, the anti-single shot voting law was challenged as a barrier

to effective black voter participation. According to the North Carolina

Civil Liberties Union, which challenged the anti-bullet law, blacks

seeking office between 1968 and 1970 were six tines more likely to win

in counties without anti-single shot voting laws than in those with them.

At the time of the ACLU lawsuit, 19 couiities barred single-shot voting

in elections for county commissions--16 of them had significant black

populations. (See Table 2.) While 12 of the counties were covered under

the Voting Rights Act, the anti-single shot law predated 1965 and was not

within the purview of the Act.
91

After the law was struck down by federal court in 1971,92 blacks
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were elected to the county commissions for the first time in this cen-

tury. However, gains were not stupendous; the number of black county

commissioners by 1975 was less than 10.

Table 2. Counties with Anti-Single Shot Voting Provision
in 1971 by Black Percentage of Population and Registration

0 Black Population
Counties of Total Population

1970
Bertie* 56.6
Bladen* 39.0
Catawba 8.0
Chowan* 42.0
Columbus 29.6
Cumberland 23.9
Franklin* 41.7
Greene' 47.0
Halifax* 48.0
Jones 45.0
Lenoir* -36.8
Martin* . 44.9
Northampton* 59.0
Onslowt 14.0
Ponder 43.7
Perquiuans* 41.5
Sampson 34.5
Surry 3.0
Wayne* 33.2
*County is under coverage of Section 5 of Voting

t Black Population
of Total Registration
1966 1980

40 45
21 33

7 1
19 .9
25 24
22 23
15 30
15 35

-- 22 33
26 39
19 25
21 32
40 52
15 14
23 33
30 29
25 26

4 4
22 22

Rights Act.

Sources: General Population Characteristics, North Carplina, 1970 Census
of Population (October 1971)1 Voter Registration in the South, Sumer
1966, VEP of '"uthern Regional Council (1966); Registration Statistics:
State of North Carolina, State Board of Electiona (October 6, 1980);
North Carolina G.S. 163-151 (2d) and (3)b.

In 1974 staff members of the U.S. Commission on Civil Rights con-

ducted field investigations-and found that black voters continued to face

economic reprisals and intimidat. on 9 3 and "the use of at-large elec-

tions ... severely limited the ability of blacks to be elected to county

commissions, school boards, and town councils." 9 4

Providing returns from recent primary elections for county offices

in the northeastern part of the state, the Commission's report documented

the continuance of racial bloc voting fand found that at-large voting

schemes diluted blacks' ability to put sympathetic and responsive candi-

dates-all black candidates--in office.

Five years later, with 40 counties under the preventive protections

of Section 5, North Carolina had only five additional black members of

county boards, and all came from counties with 25 percent or more black

population. With 486 county commissioners in the state, barely more

than 2.5 percent of them were black, and in no county did black commis-

sioners outnumber whites.
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"Smile with an Intent to Do Mischief"*

While Justice Stewart admonished that Opast discrimination cannot,

in the manner of original sin, condemn governmental action that is not

itself unlawful," 9 6 the history of racial discrimination in voting

in North Carolina intimates that the absence of blacks in public office

is not the offspring of immaculate conception. Perhaps the worst

manifestations of race hatred and segregation have disguised the fact

that in North Carolina, and perhaps other places, the most effective

methods of resistance may not be blatant at all.

Between 1965 and 1980, in the face of the most stringent executive

procedures and the development of the most sympathetic case law on

voting, white North Carolina officials in the county courthouses and

the state assembly maintained a quiet campaign of resistance in haunting-

ly familiar ways. As in the past, the events unfold from the pages of

work of the North Carolina legislature.

In an analysis of the acts of the North Carolina legislature, 193

separate enactments have been identified that concern voting changes

in the 39 counties covered under Section 5 of the Voting Rights Act.

.They represent a considerable dedication of legislative time to matters

of local governance and electoral schemes. Compared to the number of

similar enactments passed by the General Assembly for all 100 counties

from 1925 to 1940, during disfranchisement, these figures represent

twice as many changes for less than half the number of counties. It

also appears that this remarkable interest in local elections and forms

of government occurred in the first five years after passage of the

Voting Rights Act.

Although the legislature has been greatly interested in voting

obanges in 40 of North Carolina's counties, it and the local government

have not been eager to inform the Justice Department of their work.

Justice Department records verify that barely 20 percent of these

legislative acts have been submitted for review under the requirements

of Section 5. (See Table 3.) Although there is some margin of error

*Robert Burton
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Table 3. Laws Affecting Local Electoral Schemes Passed by
North Carolina Legislature, 1965-1979

Analysis of Laws in Covered Jurisdictions under Submission
Requirements of Sectiew 5, Voting Rights Act

Total Number of Number of Number of
Year Legislative Acts Acts Submitted Acts Approved
1965 36 2 2
1967 30 4 2
1969 22 6 5
1971 28 6- 6
1973-74 33 9 8
1975 17 5 4
1977 12 4 3
1979 15 3* 1
Totals 193 39 31
*Action pending before U.S. Justice Department

SOURCES: Session Laws of North Carolina, 1965-19791 print-out index of
Section 5 Submissions as of June 1980 by Location and Date, U.S. Justice
Department.

because of the imprecise means of identification of enactments on list-
97

ings by the Justice Department, the overwhelming majority of legisla-

tive changes has not been submitted for review and does not comply with

the law. Most of these changes were made as long as ten years ago and

are probably in full implementation at this time.
The failure to submit changes by local governments and legislative

officers cannot be attributed to a lack of knowledge about requirements

of the Voting Rights Act. The Justice Department has received sub-

missions about changes in the form of legislative acts, annexations, or

revised practices about each of these counties under the Act. oreover#

39 of the legislative acts, which cover at least 15 of the 40 counties,
have been submitted, which indicates98 that selective judgments have

been made about changes that are submitted for review. (See Table 3.)

Of the 39 acts submitted between 1965 and 1979, 31 (or 80 percent) have

been approved by Justice, and the figure may be higher because some

submissions are still pending. 99

A possible explanation for what appears to be massive noncompliance

is that local governments or the officers of the General Assembly do not

consider the legislative acts to be *changes' relating to voting or
electoral schemes. It may also be possible that white officials do

not believe that all the enactments concern voting, although clearly

each touches upon such matters as terms of office, methods of selection,

and procedures for voting. Since it can be assumed that even the most
inefficient legislative body would not pass 154 separate local acts to

simply restate existing law and all public officials are aware of the
connection between voting and elections, a benign explanation for these

nonsubmissions has not been readily apparent.

93-758 0 - 83 -- 82
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Throughout North Carolina during the last 15 years, changes have

occurred in practices relating to the methods of election, the number

of commissioners, and the terms of their office. The trends have shown

increasing preference for at-large elections and decreasing preference

for nominations and elections by districts. (See Table 4.) At the same

time, county commissions have shown a marked trend to increasing their

numbers. For example, in the 100 counties of North Carolina in 1965,

22 had a total of three members; by 1978 only 14 retained that number.

Changes in the terms of office show the greatest shifts. In 1965,

29 counties had straight two-year terms. By 1978 the number had dropped

to four. The preference has been for staggered terms: in 1965, 48

counties preferred some form of staggered term; by 1978, 69 staggered

their commissions' terms.

Changes in any of these areas vitally affect voting. For blacks

who are a minority among registered voters in any jurisdiction, multi-

member, at-large elections can dilute voting strength, and a small

number of elective county commissioners decreases the opportunity for

Table 4. Method of Election for North Carolina County Commissions

Changes in Practices, 1965-1978

. of Counties I of Counties
Method of Election 1965 1978
At-Large Election 52 56

At-Large with Required
Residency in District 36 32

Nominated by Districtsi
Elected At-Large 10 4

Elected by Districts 2 3

At-Large and At-Large with
Residence Requirement 0 4

At-Large and District
Elect ions 0 1

Total 100 100

Number of Members on North Carolina County Comissions
Changes in Practices, 1965-1978

0 of Counties t of Counties
Number of Members 1965 1978
7 members 2 5
6 members
5 members
3 members
Total

3
73
22

4
77
14

100 100100 100
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Terms of Office in North Carolina County Commissions
Changes in Practices, 1965-1978

I of Counties I of Counties
Term of Office 1965 1978
2-year term 29 4
4-year term 20 17
4-year staggered term 47 69
6-year staggered term 1 0
Combination 3 10
Total 100 100
Sources Cases and Material on Local ReapOrtionment, Institute of
Government, UNC# Chapel Hill (December 15, 1965)i Form of Government of
North Carolina Counties, 1978, Institute of Government, University of
North Carolina, Chapel Hill (1978).

blacks to aggregate their voting strength. While the term of office

obviously decides the frequency of elections, the staggering of terms

can lessen the number of members who would be before voters in any

election 100

On these presumptions, the analysis of electoral changes between

1965 and 1978 in North Carolina county governments shows a mixture of

effects on black voting. (See Chart 1, end of chapter.) A majority

of county governments in the state made changes in one fashion or

another in their electoral schemes. Counties with significant black

population or under coverp-e of the Voting Rights Act were not dispropor-

tionately represented among the counties making changes in these three
101

areas. This group of counties, however, did make fewer positive

changes and more negative changes for black voting than did other coun-

ties in the state. (See Table 5.) In methods of election, 10 of the 13

Table 5. Effects of Voting Changes in North Carolina
County Governments 1965-1978

Breakdown of Effect on Minority Voter Participation
According to Category of County

251 Black
Populated or
Section 5
Counties

Section 5
Counties

Method of Election Number of Members Terms of Office
Positive Negative Positive Negative Positive Negative
No. (1) No. (M) No. (0) No. (S) No. (M) No. (%)

1 (25) 10 (76) 6 (43) 0 (0)

1 (25) 8 (62) 5 (36) 0 (0)

0 (0) 11 (42)

0 (0) 8 (31)

Other 3 (75) 3 (24) 8 (57) 1 (100) 0 (0) 15 (58)
Total Number 4 13 14 1 0 26

county commissions that made negative changes were those with reason to

be most concerned about black voting strength. Eight of the counties are

covered, by Section 5 of the Voting Rights Act. -On the other hand, only

one of four counties making positive changes was in this group of black

counties. 1
0 2
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Bowever, black counties followed the trend of increasing the number

of members of their boards# a change that would have a positive effect on

minority voting. Of the 14 boards that increased membership, six were

black counties and five were under the Voting Rights Act. On the last

element of changes, the term of office, all counties preferred staggered

terms. Of the 26 changing to staggered terms 11 were black counties and

eight of those were under the Act.

While analysis suggests that black counties made substantial moves

in some areas to negate black voting strength, the pattern does not

appear to be consistent. In fact, of the changes that were made in

electoral schemes only by black counties, more appeared positive than

negative. Yet no one element of an electoral scheme stands alone, and

only in combination with others and in the context of local black voting

strength can the full impact of any scheme be understood. For example,

in Blandon County where 39 percent of the population is black, an at-

large procedure predates 1965. Since the Voting Rights Act, the county

has increased the number of members on its board but has changed the term

of office from two straight years to four staggered years. The effects
night be considered the same in 1978 as in 1965, since the two changes

would balance out, but the political arithmetic of voting does not add up

in that fashion.

In Blandon and in other counties one positive change may be overcome

by a more decisive negative change. (See Chart 2, end of chapter.) In

Blandon in 1965, blacks constituted 39 percent of the population and 21

percent of total registered voters.103 In 1965 blacks had an opportun-

ity at every election to vote for five members in an at-large scheme.

After 1971, with the elimination of the anti-single shot law, Blandon

voters could use bullet ballots to improve their chances of electing a

sympathetic candidate. By 1978 the change to staggered terms not only

nullified the positive effect of increasing the number of commissioners

but also lessened by two the number of positions for which voters could

cast ballots in any election. ence, the effects of the voting changes in

Blandon County have been to dilute, substantially, black voting strength.

In fact, of the 50 counties that had 25 percent or more black popu-

lation or were under Section 5, 18 reduced significantly the maximum

number of candidates to be elected in any at-large election for county

commission in any election year. (See Chart 2 and Chart 3, end of

chapter.) Of those 18, eight are covered under the Voting Rights Act.

Remarkably, only two black counties increased the number of positions for

any election year, and both added an additional at-large position to an

electoral scheme that already had candidates elected at-large. For

example, Richmond County changed from electing two commissioners at-large
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with residence requirements and one commissioner without a requirement of

residence to an election scheme with two at-large commissioners and two

other at-large commissioners with residence requirements.

There are also ten black counties that moved away from district re-

quirements for residence or single-member districts. In Onslow, a

county covered by Section 5, the 1965 electoral scheme provided for five

members of the county commission who were nominated by districts and

elected at-large. By 1978 the scheme provided for. only three commis-

sioners to be elected in any election and all were nominated and elected

at-large.

As a matter of fact, of the 50 black counties, only two provide for

elections by districts. In Camden County, two candidates are elected

from districts and one from the county at-large; in Washington, three

candidates run from separate districts. These exceptions to the rule may

be no exceptions at all, however. In both counties the distribution of

population within districts shows that probably no district, as presently

constituted, has a majority black population.
104

Given the presence of racial bloc voting, the overall effects of

these changes in electoral schemes are apparent when correlated with the

percentage of black registered voters. In most Jurisdictions every

registered black voter would have to turn out to the polls and use his or

her single-shot vote in order to have a chance of electing a responsive

candidate, unless whites forgot the election day. In 37 of the 60

counties the turnout of all registered voters to exercise a single-shot

vote would not be sufficient mathematically to assure the election of a

responsive candidate by their-owm votes.105 In effect, short of a po-

litical miracle, blacks are locked out of the political system.

Of the 11 counties that have a black elected official, only two have

more than one. Both have at-large procedures, but both also have five

elected mbers who appear before voters in every election year. In
Durham and Jones counties the methods of election that existed in the

first county camissions in North Carolina are the methods that nov

permit the greatest representation of black voters.

Finally, most black counties that changed their electoral schemes10 6

from 1965 to 1978 are counties where blacks either increased their repre-

sentation substantially in the registered voting list or where blacks

constitute more than 40 percent of registered voters. Therefore, changes

occurred where the political arithmetic showed threatening signs of

increased black voting participation.

A couple of years ago Nashville Tennessean publisher and editor

John Selgenthaler spoke at a meeting on Southern politics. =For decades,
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Southerners of good will have pleaded for moderation," he said. "Andr

finally, after years of pleas, it has arrived. Now that we've got it,

God save us from it.0 While allowing for a little Southern hyperbole,

the sentiment captures the paradoxes of the case study of North Caro-

lina's political history: one of the few Southern states that has been

moderate In race relations has been most effective in belittling the
voting strength of a sizable black population.

The contradictions are, perhaps, somewhat illusory because of the
definitions of terms. Racial moderation usually has been gauged in

Southern history by the absence of violent white response and the pre-
sence of any exception to absolute segregation. However, such standards

have been imprecise even to those who have observed only casually the
daily intimacy of Southerners of all races in a legally segregated

society. Segregation by governmental action has masked the fact that
black participation in society has not been the elementary objection of

whites. Black influence and black-dontrol in white affairs, including
the affairs of government, have been at the core of white fears and

racial discrimination in the governments of the South.

Because of the possibilities of *black dominance" since the end of

slavery, the political history of North Carolina involves consistently

the themes of reducing the voting potential of blacks. Because the task

has been most difficult in areas with large black populations, the themes

have been most pronounced in North Carolina's eastern part. As recent

analysis shows, they still are.
In these black counties the most useful means of reducing black

influence in government has not been disfranchisement of black voters,

although that technique has been the most enduring one. Especially in
eras when the franchise has been available, the most useful means has

been the manipulation of electoral schemes. It was, in fact, control of

the forms and methods of government that enabled voter disfranchisement

and the era of Jim Crowism.

In the late 1800s the prevention of black influence was accomplished

by returning control of local governments to the hands of the white

legislature. At times the electoral process had to be manipulated
instead of replaced because of apparent support of elective government

even among whites in local areas. Often tagged with the name of good

government, those techniques from the turn of the century are at work

today in eastern North Carolina.

The difference in governmental response in various eras is tied

together by the remarkable willingness of Southerners 'to make do with

what they have." Immediately before disfranchisement and since its

demise, that willingness has included taking forms of government and
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adapting them so as to prohibit black dominance. In recent years this

resistance has been most effective by transferring decision-making to the

local level.

Regardless of moral judgments, the ingenuity of this resistance has

been more a tour de force than a show of force. For example, the modern

use of at-large elections in North Carolina county governments has been

an effective barrier to black voting strength despite me positive

changes. Ironically, the form of democratic government born in Recon-

struction is today blocking black voting strength. Aided by out-migra-
tion, the elimination of 14 majority black counties since 1910 has

allowed for this shaping of at-large electoral schemes in most counties
as the primary means of restricting access to democratic government.

At least four members of the U.S. Supreme Court, if not more, failed

to recognize these modern applications and theses of Southern political

reality in Mobile. Their interpretation of the Fifteenth Amendment as a
mere estoppel against official actions that keep voters out of the polls

is a fatal misunderstanding of the historically effective means of

wakening the franchise.

The plurality opinion is perhaps most egregious in denying any rele-

vance to the numbers of black office holders. While Justice Stewart is

correct that no one is entitled constitutionally to any office, an

understanding of the nature of governmental discrimination in voting

gives a keen appreciation of the utility of black office-holding and

potential black office-holding in identifying the motivation of whites to

dilute black voting strength.

The impact of Mobile is chilling for those who challenge the modern

forms of voting barriers. It casts abroad in the courts a perspective,

as well as a holding of law, that will erode the importance of equal

representation in government. But most devastating of all is that the

opinion misstates reality to the American people.

The Court and Congress have not halted the momentum of resistance to

the enfranchisement of black with their opinions and enactments. If the

actions of the North Carolina General Assembly and local governments in

the state in the last 15 years represent the best or even the average

conduct of Southern states, official lawlessness and political skuldug-
gery continue to retard the democratic process throughout the region.

The record of North Carolina county governments from 1868 to 1980 offers

evidence for no other conclusion.

The intent of those officials who deny voting rights in modern times
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is not expressed in the malicious language of the past. In North Caro-

lina such language was seldom used in any period except at the most

uncertain times. Still, in almost every change of local county govern-

ment in North Carolina over the last 100 years, the effect on black

voting has been a consideration, if not the motivating factor. If the

Supreme Court fails to acknowledge such conduct as unconstitutional, its

failure to grasp the historic nature of racial discrimination will have a

tragic, sustaining effect in American lw and on the principles of

equality in American life.



Chart 1

Voting Changes and Effects in North Carolina County Governments, 1965 to 1978
List of counties with electoral changes

and the effect on minority voter participation

County Method of Election Number of Members Tern of Office
(25%+ black pop.) 1965 1978 effect 1965 1978 effect 1965 1978 effect

Ashe
Avery
Bladen (39)*
Brunswick (29.6)
Cabarrus
.Camden (37)'
Chatam (30.4)
Cherokee
Cleveland*
Cumberland*
Zdgecombe (47.5)*
Gaston*
Halifax (48)*
Barnett*
Henderson
Bertford (55.2)*
Hyde (41.3)
Iredell
Lincoln
Madison
McDowell
Mitchell
Montgomery
Uorthampton (59)*
Onsiow
Pamlico (33.1)'
Pasquotank (37.7)*

*County under Section 5 of

AL AL
AL AL
AL

DAL
AL

DAL
ND/AL

D
D&L
DAL
DAL
DAL
DRL
ND/AL

AL
DAL
DAL

AL
ND/AL

AL
AL
AL

ND/AL
DAL
ND/AL
MRL
DAL

AL
DL
AL

D/AL
AL
D

AL
AL
AL

DAL
DAL

AL

DAT.

MhL

DL
AL
AL
AL
AL

D
AW/DAL
CAL
AL

DAL
AW/DAL

Voting Rights Act.

I

0
0
0
0
0

0

0
0

0

0
0

*0

0

0

0

4
2
2
2
2

4S
4S
4

4S
4S
4S
4S

2
2
4
4S

2
2/4S

4
2

4S
2

4S
2
2
2

4S

4S
2/4S

4S
4S
4S
4S
4S

4
48

4S
4S
4S
4S
4S
4S
4S
24S
42/4S
4
4

4S
4S
45
45
4S

2/4S
4S



Chart 1 (Continued)

County Method of Election Number of Members Term of Office(25%+ black pop.) 1965 1978 effect 1965 1978 effect 1965 1978 effectPender (43.7) D DAL - 5 5 0 4S 4S 0Person (32.3)* AL AL 0 5 5 0 2 4S -Pitt (34.6)* DAL DAL 0 5 6 + 4S 4S 0Polk AL AL 0 3 3 0 2/4S 2/4S 0Richmond (26.3) DAL/AL DAL/AL 0 5 6 + 4S 2/4S -Robeson (25.8)* ND/AL ND/AL 0 7 7 0 4S 4S 0Rowan AL AL 0 5 5 0 2 4S -Rutherford ND/AL ND/AL 0 5 5 0 2 4S -Sampson AL AL 0 5 5 0 4 4S -

*County under Section 5 of Voting Rights Act.



Chart 2
Barriers to Black Political Participation in North Carolina 1965 to 1980

In Counties with 250 or More Black Population (1970)Changes Over Time in Black Registration, Black Elected Officials, and Electoral Schemes

Black Pop. as
Total Pop. 0 of Total Pop.

1970 1970
23,488 46.4
35,980 33.2
20,528 56.6
26,477 39.0
24,223 30.0
5,453 37.0

19,055 48.0
29,554 30.4
10,764 - 42.0
46,937 29.6
62,554 25.4
6,976 26.4

38,015 34.2
132,681 32.5
52,341 47.5
26,820 41.7
8,524 53.4

32,762 43.7
14,967 47.0
53,884 48.0
23,529 55.2
16,436 44.2
5,571 41.3
9,779 45.0

55,204 36.8

Black Registered
Voters as 0
of Total
Registered Voters
1966 1980

20 33
10 20
40 45
21 33
25 20
18 26
31 37

6 21
19 29
25 24
22 21
13 11

'17 25
31 24
23 39
15 30
3b 43
20 35
15 35
22 33
40 44
32 41
17 29
26 39
19 25

Electoral Schemes
Maxlm No. of Positions
and Methods of Election
for County Comission
in any Election Year
1965 1978
3AL 3AL
5DAL 5DAL
3DAL 3DAL
5AL 3AL
5DAL 3DAL
3 DAL 2 D/1 AL
3DAL 3DAL
3 ND/AL 3 DAL
3 DAL 31DAL
3 DAL 3DAL
5DIL 5DAL
3DAL 3DRL
3 ND/AL 3 ND/AL
5AL 5AL
3DAL 3AL
3DAL 3DAL
3DAL 3DAL
3DAL 3DAL
3AL 3AL
5DAL 3DAL
3DAL 3DAL
3AL 3AL
3 M! 2DAL
SAL 5AL
3AL 3 AL

Counties
Anson*
Beaufort*
Sertie*
Bladen*
Brunswick
Canden'.
Camll*
Chatham

Columbus
Craven*
Currituck
Dup in
Durham
Mgeccmbe*
Franklin*
Gates*
Granville*
Greene*
Halifax*
Bertford*
Hoke*
Hyde
Jones
Lenoir*

Black Elected
Officials on
County Coamission
1975 1980

0 0
0 0
0 0
0 0
1 0
0 0
0 1
0 1
0 0
0 0
0 0
0 0
0 0
2 2
0 0
0 0
0 0
0 0
0 0
0 0
1 1
0 1
0 0
1 2
0 0



Chart 2 (Continued)

Electoral Schemes
Black Registered Maximum No. of Positions
Voters as a ad Methods of Election Black Elected

Black Pop. as of Total for County Commission Officials on
Total Pop. 0 of Total Pop. Registered Voters in any Election Year County Commission

Counties 1970 1970 1966 1980 1965 1978 1975 1980
Martin*
Nash
Northampton*
Pamlico
Pasquotank*
Pender
Perquimans*
Per son*
Pitt*
Richmond
Robeson*

Sampson
Scotland*
Tyrrell
Vance*
Warren
Washington*
Wayne*
Wilson*

24,73)
59,122
24,009
9,467

26,824
18,149
8,351

25,914
73,900
39,889
84,842
44,954
26,929
3,806

32,691
15,810
14,038
85,408
57,486

44.9
35.7
59.0
33.1
37.7
43.7
41.5
32.3
34.6
29.3
25.8
34.5
33.7
43.4
42.3
59.9
41.4
33.2
36.7

21
15
40
20
26
23
30
18
16
20

25
25
28
24
49
25
22
20

32
19
52
29
30
33
29
26
21
23
24
26
27
31
34
52
25
22
20

3 DAL
3 AL
5 DAL
5 DAL
3 DAL
3D
3 DAL
5 AL
3 DAL
1 AL/2 DAL
4 ND/AL
5 AL
3 DAL
3 DAL
3 AL
5 DAL
3 ND/AL
3 AL
5 DAL

3 DAL
3 AL
3 DAL
3 DAL
1 AL/2 DAL
3 DAL
3 DAL
3 AL
3 DAL
2 AL/2 DAL
4 ND/AL
3 AL
1 AL/3 DAL
3 AL
3 AL
3 DAL
3D
3 AL
4 AL

0
0
1
0
0
0
0
1
0
0
0
0
1
0
0
0
0
0
0

0
0
1
0
0
0
0
1
0
1
0
0
0
0
1
1

0
0
0

*County under Section 5 of Voting Rights Act.

-Not available for black voters in 1966.



Barriers
In Counties with 2St or

Changes Over Time

Chart 3
to Black Political Participation In North Carolina 1965 to 1980
Nore Black Population (1970) but Covered by Section 5 of the Voting Rights Act:in Black Rlegistration, Black Elected Officials, and Electoral Schemes

Electoral Schemes
Black Registered Mazinum No. of Positions
Voters as 0 and Methods of Election Black ElectedBlack Pop. as of Total for County omission Officials onTotal Pop. I Of Total Pop. Registered Voters in may Election Year County omissionCounties 1970 1970 1966 1980 1965 1978 1975 1980Cleveland 72,556 20.0 18 14 3 DAL 3 AL 0 0Jackson 21,593 1.0 8 1 3 AL. 3 AL 0 0Lee 30,467 23.0 19 16 3 AL 3 AL 0 0Onslow 103,126 14.0 15 14 5 ND/AL 3 AL 0. 0ockingham 72,402 20.0 18 22 3 AL 3 AL 0 0Union 54,714 19.0 18 11 SAL 3 AL 0 0

NOTW ON CRAM~ lf 2 .AND3

Symbos1 for Electoral Schemes:
Method of Election

AL Is an election-at-large where all voters in the county vote for candidates.DAL is an election-at-large where candidates Must reside in a district.S is an election where candidates are nominated from districts and election at-large.D is an election where candidates are elected by voters in different districts.
Nlt Some counties combine different metbodp of election.

Number of Members:
The numerical figure represents the maxinum number of positions on the county commission toelection year. be filled in any

----Z: General PoPulation Characteristics, North-Carolina,, 1970 Census of Population, october 19711 Votereistraton .in the South, Sumer 1966, VEP of Southern Pagional Council, 1966Y Re tStateof North Carolina, State Board of Elections, October 6, 1980; National Poster of Black Elected Officials,, JointCenter for Political Studies, July 1975 and April 19801 Form of Government of North Carolina Counties, instituteof Government, University of north Carolina, Chapel Hill, August, 1978; Cases and Materials an L _ _ ft-ment, Institute of Government, University of North Carolina, Chapel Bill, December 15, 1965y Chart 1.

I-,0c

I I
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NOTES

I. If disfranchising clauses are re-established in the_ future, the
language of certain sections of this act will be invaluable for excluding
voters by requiring an "understanding" test. See, for example, 42 U.S.C.
1973a in which one sentence runs for 21 lines on the page of the U.S.
Printing Office stationery. Despite its own disservice to readable
prose, amendments to the act have provided, for the first time in major
national legislation, that forms and information relating to the elector-
al process, including ballots, should be written in more than one lan-
guage where English is not universal and illiteracy is high. See P.L.
94-73 Section 203(a) and (b).

2. Robert Sherrill. Gothic Politics in the Deep South. New York,
1968, pp. 192-193. Also for history of events leading up to the Voting
Rights Act see Charles V. Hamilton. The Bench and the Ballot: Southern
Federal Judges and Black Voters. New York, 1973; and Donald S. Strong.
Negroes, Ballots, and Judges: National Voting Rights Legislation and the
Federal Courts, University of Alabama, 1968.

3. 1980 Roster of Black Elected Officials. Joint Center for Politi-
cal Studies (Washington, 1980).

4. One example is the election of the first Hispanic mayor of San
Antonio, Texas, and of a major city in the United States.

5. See Gomillion v. Lightfoot, 364 U.S. 339 (1960); and Rnber-t B.
McKay. Reapportionment: The Law and the Politics of Equal Representation.
New York, 1965.

6. Mobile v. Bolden, 100 S.Ct. 1490 at 1499 (1980).

7. Atlanta Journal, April 30, 1980.

8. 100 S.Ct. 1490 (1980).

9. Ibid., p. 1502

10. Ibid., p. 1503-1504.

11. There have been 100 voting cases filed in federal court during
the 8-month period; however, almost 80 percent of them are cases which
arise out of disputes about a candidate's access to the ballot or the
returns of voting in November. Because 1980 was an election year, these
cases have unusually inflated the number of voting cases commenced since
Mobile.

12. "All civil rights voting cases (441) filed in the district
courts in July 1980 to February 1981,0 computer print-out, Administrative
Office of the U.S. Courts, April 7, 1981.

13. See McMillan v. Jenkins, F.2d (5th Cir. 1981) and contrast with
____ V. Buxton, F.2d (5th Cir. 1981).

14. Of course, Mobile did dampen any strong hope that Section 2 of

the Act would be a remedy beyond what the 15th Amendment requires.

15. Summary of Section 5, mimeographed, Justice Department, 1981.

16. Re Jinald Stuart. "Alabama Blacks Fear Losing the Voting Rights
Acte New York Times. April 14, 1981, p. 1.
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17. See Justice Hugo Blacks dissent, South Carolina v. Katzenbach,
383 U.S. 301 (1966).

18. See "Congress Clears Voting Rights Act Exteneion," 1975 Congres-
sional QUarterly Almanac, pp. 521-533.

19. See, for example C. Vann Woodard. The Strange Career of Jim
crow. Oxford, 1966.

20. V. 0. Key, Jr. Southern Politics. New York, 1949, p. 206.

21. -C. Monroe Work'. Negro Yearbook: 1931-1932. Tuskegoe, 1932,
P. 111.

22. George N. Fredrickson. The Black Image in theoWhite Minds. Nov
York, 1971, pp. 43-70.

23. Key, p. 207.

- 2-4. -H. L. Lefler. North Carolina History Told by Contemporaries.
Chapel Hill, 1934, p. 410, quoted in Key, p. 209.

25. Jesse Parkhurst Guman. Negro Yearbook: 1941-1946. Tuskegee,
1946, p. 261.

26. Work, p. 293.

27. Guman, p. 318.

28. Work, pp. 203-206.

29. C. S. Huntington Hobbs, Jr. North Carolina. Economic & Social
Profile. Chapel Hill, 1956, p. 358.

30. Work, p. 97.

31. Donald A. Matthews and James W. Prothro. Negroes in the New

Southern Politics. Chapel Hill, 1966, p. 148.

32. William H. Towe. Barriers to Black Political Participation in

North Carolina. Atlanta, 1972, p. 13.

33. Preston W. Esdall and J. Oliver Williams. "North Carolina:
Bipartisan Paradox," in William C. Havard, ed. The Changing Politics of
the South. LSU, 1972, pp. 368-369.

34. Jack Bass and Walter DeVries. The Transformation of Southern

Politics. New York, 1976, pp. 218-117; and Newman V. Bartley and Hugh D.

Graham. Southern Politics in the Second Reconstruction. Baltimore, 1975,
pp. 76-77, and pp. 93-95.

35. Bass and DeVries, p. 231.

36. North Carolina Manual, Raleigh, 1973, p. 662.

37. Voting Rights Act -- Enforcement Needs Strengthening. Report of

the Comptroller General of the United States. February 6, 1978, p. 57.

38. Joseph S. Ferrell. OArea Representation in North Carolina
County Government,' Popular Government. September, 1966, p. 22.

39. Ibid.
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40. It is doubtful that the convention had the votes to both adopt a
disfranchising provision and have it ratified in a vote of the people;
moreover, the Compromise of 1876 and the presidential race between Tilden
and Hayes had not yet been consummated and, for the moment, North
Carolina Democrats had every reason to fear federal intervention if
blatant actions were taken against blacks.

41. Helen G. Edmonds. The Negro & Fusion Politics in North Caro-
lina, 1894-1901. Chapel Hill, 1951, p. 9.

42. Edmonds, p. 68.

43. Ibid.

44. North Carolina Public Lava, 1889, Chapter 287, 289-2911 Edmonds,
p. 69.

45. North Carolina Public Lava, 1895, Chapter 159, 218. Also see

Edmonds, pp. 69-79.

46. North Carolina Public Laws, 1897, Chapter 185.

47. Edmonds, pp. 71-72.

48. Ibid. There were three parties recognized in North Carolina at
the time. Parties were recognized according to the number of votes in
the last general election.

49. North Carolina Public Lavs, 1895, Chapter 216.

50. North Carolina Public Laws, 1895, Chapters 226-231.

5. See Edmonds. "The Wilmington Race Riot,8 pp. 158-177.

52. Edmonds, p. 184.

53. William Alexander Mabry. The Negro in North Carolina Politics
Since Reconstruction. Durham, 1940, p. 68.

54. Edmonds, p. 184, and Kabry, p. 63.

55. Edmonds, pp. 165-187.

56. Edmonds, p. 197.

57. Mabry, p. 59.

58. Quoted in Mabry, p. 69.

59. Mabry, p. 70.

60. Quoted in Edmonds, p. 181.

61. Mabry, p. 28, and Edmonds, p. 55.

62. Mabry, p. 27.

63. Quoted in Mabry, p. 29.

64. Quoted in Mabry, p. 67.

65. The North Carolina Suffrage Amendment: Speech of Honorable
William W. Kitchin of North Carolina in the House of Representatives, may
3v 1900, quoted in Mabry, p. 68.
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6. Quoted in Umonda, p. 182.

67. Governor's Biennial Message, the General Assembly Session of
1899f p. 23.

68. J. Morgan Kousser. The Shaping of Southern Politics. New
Haven, 1974, pp. 193-195. Also see Work, p. 114.

69. See Mabry, p. '77, and Negro Population, 1890-1915, Bureau of

Census, pp. 784-785.

70. Ferrell, pp. 20-22.

71. See, for example, Ecimonds, p. 181, and Mabry, p. 19.

72. A contemporary observer of disfranchisement and segregation in
North Carolina observed that while the "white man's" government was in
full blast and the legislature had introduced a Jim Crow car law that
would pass, someone had introduced a "Jim Crow bed law' that would never
pass, he thought. As a matter of fact, the North Carolina legislature
did forgo a law penalizing miscegenation.

73. Raleigh News and Observer, June 2, 1930, quoted in Work, p.
106.

74. Raleigh News and Observer, February 10, 1899, quoted in Mabry,
p. 61.

75. Fayetteville Observer, May 24, 1930, quoted in Work, pp. 107-
108.

76. Guzman, p. 266.

77. Popular Government, February 3, 1949, p. 39; Towe, p. 8.

78. Joseph P. Hennesse. OPublic Schools," Popular Government.
June, 1955, p. 25.

79. ibtd.

80. fTwe, p. 8.

81. North Carolina General Statutes 163-151 (2) and (3).

82. Popular Government, September, 1957, p. 43.

83. Bartley and Graham, p. 76.

84. 377 U.S. 363 (1964).

85. See State ex rel. Sonneborn v. Sylvester, 26 Wis.2d 43 (1965),
and Joseph S. Ferrell, "Local Government Reapportionment,' Popular
Government, February, 1966, pp. 8-10.

86. H.C.G.S. 1.53-5.1 (1966 Supp.).

87. Ferrell, Popular Government, September, 1966, p. 19.

88. Tore, p. 38.

69. Matthews and Prothro, p. 148.

90. North Carolina ACLU newsletter, quoted in Tove, p. 35.
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91. Of the three counties without significant black populations,
Onslow ws covered by the Vting Rights Act and the other two are Demo-
cratic counties with very substantial numbers of registered Republican
voters.

92. Dunston v. Soott, 336 r. Supp. 206 (1972).

93. The Voting Rights Actt Ten Years Later. A report of the U.S.
Commisalon on Civil Rights. Washington, Januatry 1975. p. 196.

94. Ibid.r p. 306.

95. lbid., pp. 309-311.

96. 100 8.Ct. 1490 (1980) at 1503.

97. In order to check for progrging errors in the Justice Depart-
ment's prLnt-out of submissions, the 1960 version of the print-out was
compared with the 1978 version to confirm that all subqissions listed in
the earlier year ware still listed two years later. They were.

98. The Department of Justice makes no affirmative efforts to
identify changes and relies exlusively on local and state government, as
well as citisenst to bring changes to its attention. The Department has
claimed in the past that it does not have the resources nor the duty
under the Act to discover what has been submitted. The Act provides no
penalties for failure to sibit.

99. Table 3 and Appendix VIII of the 1978 Report of the Comptroller
General differ on the number of submissions to which Justice has filed
an objection. Table 3 illustrates eight objections and the GAO report
lists nine objections between 1965 and 1976. The difference lies most
likely in the designation of those acts which were withdrawn by local
authorities after the Justice Department objected. In addition, the two
charts also differ in the meaning of the listing of years. Table 3 lists
legislative acts according to the year they were passed by the North
Carolina General Assembly. The GAO report lists submissions by the year
they were received by Justice.

100. For some discussion of these effects see John F. Banzhaf, *Multi-
member Electoral Districts -- Do They Violate the 'One Mang One Vote
Principle,' Yale Law Journal, 75:1309, and The Voting Rights Act: Ten
Years Later.

101. Chart I assumes that any voting scheme that has districts for
election or simply residence of candidates helps prevent dilution of
black voting strength. There can be exceptions to the rule (for example,
where a black population is so concentrated in one area that only black
candidates can run from one district) and residence requirements in
districts are not usually a substantial enhancement. As Judge Frank N.
Johnson stated, "Residence requirements do, in some measure, reduce the
dilution of minority political power by requiring geographic spread of
candidates. However, such requirements do no more than reduce, minimally,
the racial dilution effect of a multi-member districting system. While
that reduction Is salutary, its effect may easily be negated by the fact
that a majority of the voters ultimately prevail on the election of each
individual candidate citywide. While geographic array may thus be
ensured, a racial or political array may still be defeated by the vote
at-large. Thus, while the residence requirement is a factor . . . , it
is not by any means a conclusive factor.= Yelverton v. Driggers, 370 F.
Supp. 612 (1964) at 619.
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102. Counties with 25 percent black population or under the coverage
of Section 5 -- the same in most instances--will be referred to as
black counties for convenience.

103. The listing of registered voters in Chart 2 is not the tradition-
al format. For most gauges of registered voters, the percentage of
blacks is based upon the number of registered voters as a percentage of
the total voting age population. In this instance, the registration
figure is the number of blacks as a percentage of the total number of
registered voters.

104. See Census of Population, 1970, Subcounty Data, North Carolina.

105. The analysis assumes a turn-out in proportion to the registra-
tion. In fact, black turn-out is customarily lower.

106. It also appears that the 1966 special session reapportionment
legislation authorizing local changes to at-large systems was not
submitted to the Justice Department.

Senator THURMOND. Prof. Donald L. Horowitz, professor of law,
public policy studies and political science, Duke University is our
next witness.

Professor Horowitz, come around.
Mr. HoRowrrz. Thank you, Mr. Chairman.
Senator THURMOND. We will be pleased to hear from you, Profes-

sor Horowitz. I believe you have a rather long statement. Is it
agreeable to you to put it in the record and then just let you sum-
marize it in 10 minutes?

Mr. HoRowrrz. Yes, sir, that is what I had intended. I have a
summary that lasts about 12 minutes which I shall try to con-
dense to 10 minutes.

Senator THURMOND. All right.

STATEMENT OF DONALD L. HOROWITZ, PROFESSOR OF LAW,
PUBLIC POLICY STUDIES AND POLITICAL SCIENCE, DUKE UNI-
VERSITY
Mr. HoRowrrz. Mr. Chairman, I am grateful for the opportunity

to express my views on the House amendment to section 2 of the
Voting Rights Act.

To someone like me, who has spent a lot of time analyzing the
unintended consequences of public policy, the Voting Rights Act
stands out as a remarkable achievement. Here is a statute that de-
clares the intention to abolish discrimination in voting and, in a
decade and a half, has gone a considerable way to doing just that.

I refer not merely to changes in black voter registration which
are cited in my statement and are, in fact, extraordinary, but also
to changes in black officeholding which are, in many ways, more
extraordinary. The figures for black officeholding in some Southern
States are also given in my statement but let me just pull out one
of them-Mississippi.

In 1968, Mississippi had 29 black elected officials. In 1980, Missis-sippi had 5,800 black elected officials. Who could have thought in
1968 that those would have been the figures for Mississippi barely
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more than a decade later? Mississippi is, in this respect, not atypi-
cal.

No one asserts that the job is done, that the obstacles to minority
participation have evaporated, or that Congress can smugly con-
clude that discrimination in the political process is a thing of the
past. If that were true, there would be no need to extend the life of
the Voting Rights Act, and few informed observers believe this to
be the case. However, it does seem plain that the Voting Rights
Act has, in conjunction with some other forces, set in motion a con-
siderable political change in the South and a change very much in
the direction intended by the legislation. It is against that back-
ground that we consider the amendment to section 2, which would
use a results or effects standard in judging whether the right to
vote has been abridged. I want to make several points about this
proposed change: First of all, that it is not necessary; second, that
the comparable effects standard under section 5 is there for a very
good reason, whereas section 2 performs a quite different function,
and it is a mistake to import that standard from one section to the
other; third, that the consequences of the effects standard of sec-
tion 5 are not to be commended as a policy that should apply to
every town and locality in the United States, as section 2 would;
and, fourth, that the amendment is based on a mechanistic premise
about the right to vote and would produce unfortunate conse-
quences for our democracy.

That is a tall order.
To begin with, the amendment is not necessary in two different

senses. First, contrary-to what the House report says, there is no
need to remedy any ambiguity created by the Bolden case because
Bolden created none. It simply reaffirmed that under section 2, as
under the 14th and 15th amendments, intentional discrimination is
required to make out a violation.

he Supreme Court has never deviated from this standard in a
section 2 case, so the ambiguity is on the other foot, as it were. It is
created by the House amendment, which then has to have a provi.
so to say that racial proportionality is not what is required by the
amendment. Well, if not, exactly what does the amendment re-
quire? I will come to that in a moment.

Second, the amendment is not necessary because in covered juris-
dictions, section 5 already has an effects standard, and in noncov-
ered jurisdictions which have no history of electoral discrimination
or of dubious practices, intentional discrimination ought to be the
standard of proof. That is not to say that intentions cannot be in-
ferred from the circumstances, and I quite agree with Mr. Cham-
bers on that point. I, for one, would be prepared to infer them in a
proper case but the point here is, so would the Supreme Court and
the lower courts. The Supreme Court has done exactly that in
White v. Regester, in the earlier Gomillion case under the 15th
amendment, and the lower courts have equally done so.

The truth of the matter is that there are many good, racially
neutral reasons for electoral practices and for annexations of terr-
tories adjacent to cities, and they ought not to be subjected to a
standard that, as I shall show, comes down in the end to ethnic or
racial proportionality.
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Second, the effects standard of section 5 is there because the cov-
ered jurisdictions needed it in order to prevent subterfuges from
being adopted after 1965 that would cancel out the gains made in
covered jurisdictions in the South. Section 2, on the other hand, ap-
plies to the entire United States. It has none of the safeguards of
section 5. There is no preclearance procedure by which administra-
tive discretion can be used to exempt a jurisdiction from the stric-
tures of a section 5 finding, and it has no possibility whatever of
bailout. That should be borne very carefully in mind by the sub-
committee.

Section 2 would apply an effects standard to every State and lo-
cality in the United States, and even more important, it would
apply that standard to existing electoral arrangements, in fact, to
those that go back 50 or 100 years.

How, then, will we know when such an electoral law has a dis-
criminatory effect, if this section is enacted? In section 5, which ap-
plies only to changes in electoral law, we would know that by com-
paring minority representation the day before the change with mi-
nority representation the day after.

With section 2, on the other hand, there is no before and after
because it applies not merely to changes but to existing electoral
law. The only way to judge the effect will be to see whether minor-
ity voters have representatives in proportion to their population in
that jurisdiction. By what other standard could one possibly judge
dilution under section 2?

Therefore, despite the pious protestations of the proviso to the
amendment to section 2, ethnic and racial proportionality will
likely become the test of a discriminatory effect under section 2 be-
cause it will be the only way to judge a discriminatory effect-this,
I repeat, even though there is no showing that section 2 now is in-
adequate to cope with discrimination in noncovered jurisdictions,
and even though section 5 is there for a completely different pur-
pose from section 2.

Third, the prohibitions of section 5 as it has been construed are
absolute. No matter what other purposes are served by an electoral
provision, if it works a dilution of minority voting strength, it is
unlawful. That is the City of Rome case in the Supreme Court.

Would the same be true under the amended section 2? My guess
is that it would. Regardless of the racially neutral purposes of an
annexation or of an electoral provision, it will be invalidated if a
dilution is found. That is the operational meaning of the term "ef-
fects" or "results." Do we wish to write such an absolute standard
into section 2?

Fourth, I said earlier the amendment is based on mechanistic
premises about the right to vote and it would produce unfortunate
consequences. In fact, a very narrow view has been taken in section
5 cases of the meaning of a dilution of voting strength. It means, in
those cases, the racial or ethnic identity of the representatives who
are elected compared to the racial or ethnic identity of their con-
stituents. It does not mean the power of their constitutents or the
influence of the group that elected them.

This is-I might say parenthetically, this amendment to section
2-a wonderful amendment for prospective black elected office-
holders. It is a very bad amendment for their constituents.
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Therefore, a 30-percent black minority in a city, if it has single-
member constituencies on a residential basis and it elects, say, 8
out of 10 councilmen, has had no dilution. It is in conformity with
section 2, as amended, even though those three minority council-
men are utterly powerless on the council.

However, a city run on an at-larFe system of elections where all
the voters vote for all the prospective councilmen, and which have
keen competition between two parties or factions for the votes of
everyone, where the same 80-percent minority has no guarantee ofelecting any specific number of black representatives but does not
have a guarantee of being appealed to by both parties or factions
which seek its vote, that minority has real influence. It has real
power but its strength would be held to be unlawfully diluted
under the amendment.

I ask the subcommittee, which 30 percent is the worse off, the 80
percent with the three powerless representatives on the council or
the 30 percent whose votes are crucial to the victory of all of the
candidates? I would urge this subcommittee to avoid any provision
which permitted majorities to say to minorities, "You have your
own guaranteed seats and representatives. Don't trouble us." This
subcommittee should attempt to integrate minorities into the polit-
ical process by encourage can didates to appeal to minority voters
at the polls, not by providing minority voters their own segregated
seats.Finally, there are two likely long-term effects of the amendment
that would in my view, be deplorable. The first is that the amend-
ment cuts back on the individualistic premises of the reapportion-
ment cases-one person, one vote-and-it inches us along toward a
corporate concept of electoral democracy.

The fundamental democratic conception of shifting majorities is
based on the creation of majorities by the expression of individual
wills.Th.e majority is composed of single voters m an aggre-
gate choice. Of course, we know that racial and ethnic identity has
much to do with voting behavior but it is wrong to make it have
everything to do with voting behavior, so that political ethnicity ul-
timately smothers. democratic choice and threatens democratic in-
stitutions.

I shall take another 30 seconds, with your indulgence, Mr. Chair-
man.

The second long-term effect of this amendment is, paradoxically,
to make it harder to identify, condemn, and re discrimination.
The amendment muddies the meanig of discrimination. It calls
something discrimination which is not discrimination at all:
namely spate results in the electoral process, end a certain

kind of disparate result at that.
This playing with words is not harmless. Law is debased when

the language which constitutes its currency is devalued. The late
Hannah Arendt, speaking of the attempt to pin collective guilt on
all of the German people in connection with Nazi atrocities, made
the following statement: She said, "Where all are guilty, none is.

The same principle applies here. We should not call something
discrimination which manifestly is not discrimination, lest those
who practice real discrimination come to be regarded as no worse
than those who do not.
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Thank you, Mr. Chairman.
Senator THURMOND. You made a very fine statement. We are

very pleased to have you here.
I will now call upon counsel for the subcommittee to propound

some questions.
Mr. MARKMAN. Thank you, Professor Horowitz.
You ask in your statement by what other standard could dilution

be judged other than by a proportional representation standard?
Well, I believe that Mr. Chambers, who preceded you, indicated it
could be judged by the White v. Regester test. Do you agree with
him on that?

Mr. HOROwrrz. Indeed, I do, Mr. Markman. The White v. Reges-
ter test is still alive and well, as I read the line of decisions all the
way from Whitcomb v. Chavis to White v. Regester to Bolden.
There is nothing in Bolden that is incompatible with the White v.
Regester standard and, of course, the totality of the circumstances
could be taken into account.

If, for example, a city were to experience a large influx of black
voters, and if it should at that time change its electoral system to
disadvantage black voters, clearly that is a circumstance that looks
suspicious if there were previously no discussion of changing the
electoral system until a large influx of black voters appeared at the
polls. That is a suspicious circumstance. There is no doubt in my
mind that under existing law and after the Bolden case, that the
courts would take that into account in deciding v'hether in fact
there had been discrimination.

Mr. MARKm . Well, why aren't the White v. Regester standards
also adequate for evidencing discrimination under a results test?

Mr. HOROwrrz. Well, White v. Regester does not have to do with
results. It has to do with those circumstances intended to infer in-
tentional discrimination. Now the results test short circuits that
evidence.

I said a moment ago that the proposed amendment is a very good
one for prospective black officeholders but not for their constitu-
ents. It is also a very good one for plantiffs' lawyers in voting
rights cases because it does not require them to produce very much
evidence.

However, mind you, we are not talking now about covered juris-
dictions; we are talking about jurisdictions with no history of dis-
crimination or of suspicious electoral practices. What this amend-
ment would permit plaintiffs' lawyers to do in those cases is to pro-
duce very little evidence in order to make out a violation.

The evidence that they would likely produce would be a disparity
between black-or minority, whatever the minority is-voters and
the number of, proportion of black representatives on the council
or legislature. This is all they would have to do to make out a vio-
lation, despite what the proviso says, because there is no other way
to gage a dilution. White v. Regester is a much more careful, cir-
cumspect set of standards, and it is the one I prefer.

Mr. M. Well, an alternative explanation for the means
by which we determine dilution is simply to look at the totality fac-
tors and determine whether or not those factors evidence that mi-
nority groups have "equal access to the political process", or
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whether or not they have an "equal opportunity" to participate in
the political process. Aren't those satisfactory standards?

Mr. Hoaowrrz. I think they are satisfactory standards, Mr.
Markman. They are the ones that we should stay with in noncov-
ered jurisdictions. Section 5 as to covered jurisdictions is an entire-
ly different matter, as I said.

Mr. MARKAN. You refer to the proposed results test in section 2
as a "mechanical" test, I believe.

Mr,_Hoxowrrz. Mechanistic, I said.
Mr. ARKMM. Mechanistic.
Mr. Honowrrz. It is a mechanistic concept of the meng of the

vote because it equates the effectiveness of the vote with how many
representatives a particular minority group elected that had the
same ethnic or racial identity as the electors. It is mechanistic in
the sense that it tests effectiveness by the ethnic or racial identity
of the representatives, not by whether the constituency, by wheth-
er the group, the voters, have power or influence.

As long as you elect representatives of the same ethnic or racial
identity, you are home free under the amendment to section 2. You
may have absolutely no power or influence in that jurisdiction. We
ought to be concerned with power and influence if we are con-
cerned with the effects of the vote.

Mr. MARKMAN. Wouldn't proponents of the results test suggest,
however, that you are oversimplifying their test? You are oversim-
plifyin it by looking at one component of their test. You are not
recognizing that fact that you do consider the totality of circum-
stanc in making the section 2 evaluation.

Mr. Homowrrz. I am simplifying it. I am simple it in exactly
the way in which the courts are going to simplifyit i it is enacted.

Mr. AK.A Could you elaborate on that, please?
Mr. HoRowrrz. As I said before, section 2 applies to noncovered

urisdictions, which is to say it applies to all of States and local-
ities of the United States. ft does not apply merely to jurisdictions
which have some history of discrimination.

Since that is the case we have to then consider what the courts
are going to judge a dilution by. The standard is a dilution of
voting strength'at is the standard under the effects test of sec-
tion 5;itis thestandard that is going to be applied under section 2
if this amendment is passed.

When the courts come to judge a dilution, they will likely have
no before and after to compare. They will be perhaps judi, as
the Mobile v. Bolden case had to judge, an electoral provision that
went back to the year 1911 when minority voters presumably were
not even voting in the city of Mobile.

Therefore, what ndrd will they have to judge a dilution by?
They will not be able to look at the day before a change and the
day after. There may not be a chance. Accordingly, what the courts
are going to have to do is to look at the proportion of minority
voters in a given locality and look at the proportion of minority
representatives in a given locality.

That is where they wil .begin their inquiry; that is very likely
where they will end their inquiry, and when they do that we will
have ethnic or racial proportionality. We will have a certain sort of
voting strength but we may not have minority political power or
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influence. On the contrary, what we shall have is exactly the oppo-
site--segregated seats--segregated seats, and when we speak of mi-
norities and segregation, what we mean is, lack of power, lack of
influence. I think the amendment in section 2 is unfortunate for
exactly these reasons.

Mr. MARKMAN. Why do you say that the courts will end their in-
quiry at that point, given the very explicit disclaimer language in
section 2?.

Mr. HoRowrrz. Because there is no control over which plaintiffs
are going to bring suit in which jurisdictions, and there is no assur-
ance that there will be any circumstances at all conducive to a
finding of discrimination. All you would need to show is the dispar-
ity I refer. to, in order to make out at least a plausible case of a
violation of section 2.

Mr. MARKMAN. Do you believe that minority groups should be
entitled to an effective vote rather than simply the mechanical op-
portunity of being able to register and cast their ballot?

Mr. HoRowrrz. Yes, but I would not define an effective vote in
the limited, narrow, mechanistic way in which the amendment to
section 2 defines it.

Mr. MARKMAN. Thank you, Professor Horowitz.
Thank you, Mr. Chairman.
Senator TUIURMOND. Professor Horowitz, we want to thank you

again for your presence here and for your splendid testimony.
Mr. HoRowrrz. Thank you, Mr. Chairman.
(The prepared statement of Mr. Horowitz follows:]
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PREPARED STATEMENT OF DONALD L.HOROWITZ

I am Donald L. Horowitz, Professor of Law, Public Policy Studies,

and Political Science, Duke Unfversity. I am a lawyer and political

scientist, having spent the largest part of my career in two fields

pertinent to these hearings: ethnic and racial relations, on the one

hand, and the role of courts in the making and implementation of

public policy, on the other.

Hy testimony will be confined to the House version of section 2 of

the proposed Voting Rights Bill. Section 2 deals with voting qualifi-

cations and electoral practices. Since the inception ot the Act, sec-

tion 2 has forbidden the enforcement of any voting qualification or

electoral practice "to deny or abridge the right of any citizen of the

United States to vote" on discriminatory grounds. The House amendment

would substitute for this language a prohibition on voting qualifica-

tions and electoral practices applied "in a manner which results in a

denial or abridgement" of the right to vote on discriminatory grounds.

The key word here is "results," and I intend to analyze the likely

impact of this change in existing legal doctrine. Toward the conclu-

sion of the discussion, I shall want to say some things about the

meaning of the "right to vote;" about the relationship of electoral

systems to the representation of ethnic interests; and about the rela-

tionship of demographic change to policy change. These highly signi-

ficant considerations have, I believe, been generally neglected in
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discussions of the Voting Rights Act. But, before I venture into that

terrain, I want to set my discussion in the context of the Voting

Rights Act and what it has wrought.

I. The Voting Rights Act and Its Effects

For someone like myself, who has spent much time analyzing the

unintended consequences of public policy, the Voting Rights Act stands

out as a remarkable achievement. Here is a statute that declares the

intention to abolish racial discrimination in voting and, in the

course of a decade and a half, has gone a-considerable way toward

fulfillment of that objective. The results so far can be seen in

progress made in minority registration and officeholding.

The figures on black voter registration in the Southern states are

extraordinary. Georgia, Louisiana, and Mississippi have all been

above the national average in registration for more than five years.

Four of the Southern states (Alabama, South Carolina, North Carolina,

and Virginia) hover around the national average. Before the Voting

Rights Act, none of these states was at the 50 percent mark in black

registration. Alabama was at 23 percent of eligible black voters, and

Mississippi, lowest of all, was at 6.7 percent.
I

In officeholding, too,-the results have been dramatic. Between

1968 and 1980, the number of black elected officials increased tenfold

ISee Joint Center for Political Studies, National Roster of Black
Elected Officials - 1980, reprinted in H. R. Rep. No. 227, 97th Cong.,
Ist Seas. 9 (1981).
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(1,000 percent) in Alabama, while the number of elective offices

remained about the same. In Georgia, there was a twelvefold increase

in black elected officials, in the face of a nine percent decrease in

the total number of elected offices. In Louisiana, there was a ten-

fold increase in black officeholders in the face of a slight decrease

in total offices; in Mississippi, a thirteenfold increase; in North

Carolina, a twenty-fivefold increase; in South Carolina, a twenty-

onefold increase; in Virginia, only a fourfold increase. It goes

without saying that, in each case, the percentage of black office-

holders is far below the black percentage of the population; yet who

could have imagined that, little more than a decade later, there would

be some 5,300 elected black officials in Mississippi, which in 1968

had 29?

It is important to be very clear on the meaning of these develop-

ments. It is not asserted that the work of the Voting Rights Act is

over, that obstacles to minority participation have evaporated, or

that Congress can smugly conclude that discrimination in the political

process is a thing of the past. If that were true, there would be no

need to extend the life of the Voting Rights Act, and few informed

observers believe this to be the case. But it does seem plain that

the Voting Rights Act has, in conjunction with other forces, set in

motion a considerable political change in the South -- a change very

much in the direction intended by the legislation.

Now it seems to be a rule of American public policymaking that, if

a process, Institution, or policy demonstrates its capacity to fulfill

one purpose, it will soon be given additional and quite different
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functions to perform. It will then be taxed beyond its capacity. Its

earlier success will then prove to be its undoing. This is what has

now been proposed for the Voting Rights Act, and I intend to argue

that this is both unnecessary and unwise.

II. The Proposd Amendment and the State of Current Law

As currently written, section 2 of the Voting Rights Act provides

that no state or municipality may apply a "voting qualification or

prerequisite to voting, or standard, practice, or procedure" in such a

way as to "deny or abridge" the right to vote on grounds of race or

color or linguistic affiliation. In City of Mobile v. Bolden, 446

U.S. 55 (1980), a four-member plurality of the Supreme Court held

that, to demonstrate a violation of section 2, it is necessary to show

- an intent to discriminate. Justice White, dissenting, did not take

issue with the need to show discriminatory intent, but concluded that

it could be inferred from the record in Bolden. Id. at 94-103. A

clear majority of the Court was thus in agreement-that racially

discriminatory effect alone is not sufficient to invalidate an elec-
2

toral arrangement. And the plurality opinion notes that the same

standard applies under the Fourteenth and Fifteenth Amendments as it

does under section 2 of the Voting Rights Act. Id. at 65-66. Indeed,

2 Indeed, the level of agreement on this proposition is even
greater than I have depicted, for Justice Stevens, concurring in the
judgment, is also in accord, and on this issue Justice Blackmun, con-
curring in the result, appears to agree with Justice White. Id. at
82-94, 80. Thus, the proposition commands the assent of seven
Justices.
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as the opinion points out, section 2 is simply a restatement of the

nondiscrimination provision of the Fifteenth Aendment. Id. at 60-61.

It is asserted in the Rouse report on the proposal presently

before this subcommittee that the change sought in section 2 of the

Act is required to "clarify ambiguities" created by the Supreme Court

3decision in Bolden. The Rouse report states that the amendment of

section 2 would "restore the pre-Bolden understanding of the proper

legal standard which focuses on the result and consequences of an

allegedly discriminatory voting or electoral practice rather than the

intent or motivation behind it.'"4 This would appear to suggest that

Bolden produced a change in the Supreme Court's view of the Act.

To suggest this, however, Is very seriously to misrepresent the

state of Supreme Court decisions under the Voting Rights Act and under

the Constitution. To my knowledge, the Supreme Court has never

endorsed the view that the "proper legal standard" under section 2 Is

anything other than discriminatory intent.
5

A brief review of a few leading cases makes this quite clear. In

Whitcomb v. Chavis, 403 U.S. 124 (1971), a district court had invali-

dated a multimember constituency arrangement for a state legislature

on the grounds that, under it, disproportionately few legislators had

been elected from an identifiable black ghetto area. After an

exhaustive consideration of the evidence, the Supreme Court reversed,

holding flatly that the standard is intent to discriminate:

3H. R. Rep. No. 227, 97th Cong., lst Seas. 2 (1981).
4 1d. at 29-30.

5As noted below, however, section 5 Is another matter.
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Nor does the fact that the number of ghetto residents who
were legislators was not in proportion to ghetto population
satisfactorily prove invidious discrimination absent evi-
dence and findings that ghetto residents had less opportunity
than did other Marion County residents to participate in the
political process and to elect legislators of their choice.
We have discovered nothing in the record or in the court's
findings indicating that poor Negroes were not allowed to
register or vote, to choose the political party they desired
to support, to participate in its affairs or to be equally
represented on those occasions when legislative candidates
were chosen. Nor did the evidence purport to show or the
court find that-inhabitants of the ghetto were regularly
excluded from the slates of both major parties, thus denying
them the chance of occupying legislative seats.

403 U.S. at 149-50. There could hardly be a more decisive refutation

of the position the House report says was the "proper legal standard"

before Bolden.

To be sure, some electoral arrangements have been overturned by

the Supreme Court on grounds of invidious discrimination. In each

case, there has been a finding of intent to discriminate. For

example, In Gomillion v. Lightfoot, 364 U.S. 339 (1960), the Court

invalidated an attempt by a state legislature to redefine the boun-

daries of a city so as to exclude black citizens from voting in local

elections. The Court found this to be intentionally discriminatory

and violative of the Fifteenth Amendment. Similarly, in White v.

Regester, 412 U.S. 755 (1973), the Supreme Court sustained a district

court finding that certain multimember legislative constituencies in

Texas were unconstitutionally discriminatory. In the course of its

opinion, the Court made clear the intentional character of the discri-

minatory actions. "To sustain such claims," Mr. Justice White wrote

in a portion of the opinion joined by all nine Justices, "it is not

enough that the racial group allegedly discriminated against has not
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had legislative seats in proportion to Its voting potential. The

plaintiffs' burden is to produce evidence to support findings that the

political processes leading to nomination and election were not

equally open to participation by the groups in question -- that its

members had less opportunity than did other residents in the district

to participate in the political processes and to elect legislators of

their choice." Id. at 765-66.

Bolden, then, introduced no "ambiguity." On the contrary, it

eaffirmed longstanding doctrine that the concept of discrimination

entails more than merely disparate results by race or ethnic group.

This doctrine has been applied, not only in the area of electoral

discrimination but more generally in laying down constitutional stan-

dards applicable to governmental action impinging on ethnic and racial

interests. See, e.a., Village of Arlington Heights v. Metropolitan

Housing Dev. Corp., 429 U.S. 252 (1977); Washington v. Davis, 426 U.S.

229 (1976); Jefferson v. Hackney, 406 U.S. 535 (1972).

The proposed amendment to section 2, then, far from "restoring"

some "prior understanding," would produce a radical change in the Act.

Just how radical is made clear by an examination of Allen v. State Bd.

of Elections, 393 U.S. 544 (1969), the first Supreme Court case to

construe the Voting Rights Act in any depth. Until Allen, a respec-

table body of opinion believed that the Act did not apply to any elec-

toral practices except those that impinged nn voter registration -- so

limited was the scope of the Act thought to be. The majority in

Allen pronounces this a close question and then opts for the broader

view of the Act as being "on the whole" the one better supported by
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legislative history. 393 U.S. at 566. In view of the closeness of

such basic questions of coverage, it can hardly be thought that sec-

tion 2, a very straightforward restatement of section I of the

Fifteenth Amendment, could have been intended to dispense with proof

of intent to discriminate. If that was the legislative intention,

it was a very well kept secret at the time. Given the fundamental

change the amendment of section 2 would produce, it becomes essential

to scrutinize the proposed amendment carefully and to consider what

its likely effects would be.

III. Section 2 and Section 5

Section 5, unlike section 2, currently contains a "purpose and

effect" standard. That is, it judges voting qualifications and elec-

toral practices by whether they "have the purpose" or "will have the

effect" of denying or abridging the right to vote on discriminatory

grounds. However, there are two crucial differences between section 5

and section 2. First, section 5 applies only to jurisdictions that

fall within the coverage formula of section 4(b), whereas section 2

applies to all jurisdictions. Second, section 5 applies only to

c in electoral law, whereas section 2 applies to all electoral

arrangements, Including those that have been in force for many decades

(Mobile's arrangements, challenged in Bolden, went back to 1911).

The rationale for the stricter standard of section 5 is clear. In

states and municipalities with a history of discrimination or of

enforcing qualifications conducive to discrimination, such as literacy

tests, there was some ground for thinking that changes might be

93-750 0 - S3 - B4
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enacted in order to perpetuate discrimination at the polls. In such

jurisdictions, a change that had the effect of reducing black regis-

tration, for example, might be presumed discriminatory. En point of

fact, judicial interpretation of the "effect" standard has gone much

beyond this, and there is a serious question about whether the law of

section 5 ought to be imported wholesale into section 2, with its

completely different purpose, scope, and coverage. For, if section 5

standards are written into section 2, they will apply to all electoral

arrangements, old as well as new, in all jurisdictions in the United

States.

The contrast between section 2 and section 5 is best revealed by

contrasting Bolden, a section 2 case, with City of Rome v. United

States, 446 U.S. 156 (1980), a section 5 case decided the same day as

Bolden. The city of Rome, Georgia, had made changes in its electoral

system, requiring majority votes to elect city commission members,

reducing the number of wards from nine to three (each with three

memberS), staggering the terms of commission members, and requiring

commission members to reside in the wards from which they were

elected. A different set of changes was enacted for the Board of

Education, and the city had also annexed a large number of adjacent

areas, incorporating them in the electoral boundaries of the city.

Pursuant to the preclearance procedure of section 4(b) of the Act,

Georgia being a "covered" jurisdiction, the Attorney General declined

to approve many of the changes and annexations (most of which had

white-majority populations). When the city brought suit, the district

court found that the changes had no discriminatory purpose but did
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have a discriminatory effect. That effect was to "dilute the effec-

tiveness of the Negro vote in Rome." 446 U.S. at 183. Specifically,

the ward and electoral formula changes reduced the chance that a black

candidate could be elected by a plurality In a black-minority city, by

forcing such a candidate Into a runoff election In which white voters

would be more likely to provide a majority vote for a white candidate.

446 U.S. at 183-84. The annexation of areas with a greater proportion

of whites than the city previously had was also held to be an unlawful

"dilution." 446 U.S. at 185-87. Section 5, the majority held, ren-

ders unlawful any electoral change that might produce a "retrogression

In the position of racial minorities with respect to their effective

exercise of the electoral process." 446 U.S. at 185, quoting Beer v.

United States, 426 U.S. 130, 141 (1976). And "effective exercise"

means the likelihood of electing minority candidates.

It should be underscored that the prohibitions of section 5, as

construed, are absolute. No matter what other goals and values are

served by electoral changes, the changes are invalid If they "dilute"

the effective voting strength of minorities. So, for example, If a

city like Rome annexes an adjacent area to enhance Its tax base or to

fulfill an urgent development need In waste management or transpor-

tation, or to achieve economies of scale in the delivery of municipal

services, or to serve any of the myriad purposes government might

reasonably wish to serve by annexation, It may not do this if, as in

Rome, the proportion of blacks to whites in the annexed area Is lower

than that in the annexing area and the electoral system is not altered

somehow to compensate. This, despite the fact that there has been no
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voting discrimination in such a city, as there had been none in Rome

for at least 17 years.

Moreover, as the Rome case illustrates, the denial of preclearance

to make electoral changes, followed by litigation to challenge that

denial, can produce a delay of many years in holding municipal elec-

tions. In Rome, no elections had been held since 1974, because the

city and the Attorney General were at a stalemate over the changes.

Perhaps these stringent consequences are necessary to root out all

traces and vestiges of discrimination in covered Jurisdictions under

section 5. Perhaps they are necessary to prevent drastic electoral

changes from cancelling out the political impact of black enfranchise-

ment in the South after 1965. I have doubts that the Court's

interpretation of section 5 in the Rome case accords with what was

intended when the Act was passed, as well as doubts abqut whether such

an interpretation is necessary for the purposes proclaimed. But let

us put these doubts aside for a moment. Whatever the wisdom of this

view of section 5, it is not the Court's view of section 2, as Bolden

makes abundantly clear. The "effects" standard of section 5, as now

construed, applies only to covered jurisdictions, and covered juris-

dictions have a history of outright voting discrimination or of

dubious voting practices coupled with historically low voter registra-

tion.

Finally, the stringent view of "effects" under section 5 is

coupled with two sets of safeguards. First, preclearance provides

administrative flexibility, so that the Attorney General can use his

discretion in-Judging between permissible and impermissible changes in
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electoral laws proposed by states and municipalities. Second, there

is the so-called bail-out provision of section 4(a), whereby a covered

jurisdiction may, by bringing a declaratory judgment action anl

proving that no "test or device" with a discriminatory purpose or

effect has been used for a period of years, secure exemption from the

preclearance requirement of section 5. (This provision, too, is the

subject of amendments in the House version.) Consequently, the very

rigid standards of section 5 are accompanied by safeguards in their

application and in at least the possibility of exemption from them.

No such safeguards would be available were the "effects" standard made

part of section 2.

The House version of section 2 wisely disclaims any intention to

enact a regime of ethnic or racial proportionality in officeholding.

But if the "effects" standard is imported into section 2, this may be

impossible to avoid. As we have seen, the effects standard under sec-

tion 5 implies some concept of "dilution" of minority voting strength.

Where, as in section 5 cases, there is a change in electoral arrange-

ments, it is at least possible to gauge whether a "dilution" will

occur by forecasting the likely impact of the electoral change and

comparing it to the status quo ante. If there are more minority of-

ficeholders before the change than are forecast for after, then a

dil]ution can be found. Section 2, however, applies to existing

arrangements as well as to changes. Without a before and an after to

compare, the meaning of a discriminatory result is impossible to

gauge, unless it means representation below the level minorities

"ought to have." And if one admits that such an objective standard of



1326

representation exists, despite the absence of a before-and-after, it

is a short step to ethnic and racial proportionality. The disclaimer

of ethnic proportionality in the House amendment may ultimately come

to nought.
6

Again, therefore, the crucial differences between section 2

situations and section 5 situations manifest themselves: it is not

wise to import section 5 standards into section 2, which applies

nationwide and to longstanding electoral arrangements, as well as to

changes in electoral arrangements. The proposed change in section 2

would go far toward making the whole of the United States a "covered

jurisdiction."

IV. Section 2: Assumptions and Impact

Quite apart from the differences between section 2 and section 5

situations, there is a host of largely-unexamined premises surrounding

the concept of "discriminatory effects." Chief among these is a very

limited and mechanistic view of minority political power. The notion

is abroad in the courts and in these halls that the only effective po-

litical representation of minorities is the actual election of minor-

ity representatives. Hence "dilution" of voting strength has come to

mean, in operational terms, a likelihood of fewer minority represen-

tatives the day after an electoral change than the day before. This

was not the original meaning of the term, which comes from the quite

6 See Abigail M. Thernstrom, "The Voting Rights Act: The Statutory
Meaning of Electoral Discrimination," paper presented at the American
Political Science Association meeting, September 3, 1981.
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different context of the one-person, one-vote reapportionment cases.

See Reynolds v. Sims, 377 U.S. 533, 555 (1964). There what it means

is that a voter in one constituency has a smaller say in electing his

representative than does a voter in another constituency, because the

size of the constituencies is unequal and thus "malapportioned."

The transfer of the term dilution to ethnic and racial issues is

unfortunate, because it implies a view of the vote that exalts

"representation" at the expense of power and influence. Even at that,

it is, as I have said, a curious view of representation that gauges it

by whether an ethnic or racial minority has elected a few minority

representatives. Consider what this constricted view implies. To

begin with, it assumes minorities will be satisfied with minority

representatives. And, by making minority representation the standard --

thereby favoring single-member residential constituencies and dis-

favoring at-large elections regardless of the configuration of party

competition -- this view of dilution consigns minorities to a minority

role and a segregated place in the political process. By that I mean

that assured separate minority representation encourages local white

politicians to say to the minority communities: "You have your own

representatives. Don't come to us with your problems; speak to them."

But, in the vast majority of cases, minority representatives will also

be a minority in the city council or legislature, and a plea to them

alone will be unavailing. At best, under such circumstances, it can

be said that separate representation postpones interethnic and

interracial political contact and bargaining until after the election

results are in, when polarization may already have occurred and when a



1328

minority on a local council may be powerless. In my judgment, it is

preferable to seek ways in which that bargaining can take place before

the election, while the results are uncertain and the marginal value

of minority support for majority politicians who seek it is likely to

be greatest.

Indeed, the point can and should be pushed a bit further. Assured

separate representation is likely to have an important effect on the

political process of a locality. It is likely to discourage appeals

to the minority electorate by majority politicians. For the most

part, minority votes will not count in election contests in which the

contestants are both white. In those contests, there will be every

incentive to appeal instead to anti-minority biases where majority-

minority tensions are running high. It is no mere cliche to suggest

that separate representation of minority interests, by reducing elec-

toral incentives to appeal across ethnic or racial lines to minority

votes, may well foster polarization.

Now there is a rejoinder to this argument that is not altogether

without merit. It is this: In a great many localities, majority

opinion is sufficiently homogeneous so that, almost regardless of the

electoral system employed, there are no incentives to appeal for

minority support. Where this is the case, at-large elections will

generally leave minority voters poorly served. But there is, in turn,

a good answer to this depiction of reality. It simply cannot be

assumed that contests will not occur in whieb white candidates will

consider it in their interest to seek minority votes. To put it dif-
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ferently, even in the South, white cohesion is a variable, not a

constant.

There is yet another variable that needs to be considered:

demography. Those who argue on "dilution" grounds against at-large

representation and against annexation do so because they believe

minorities to be geographically compact and, more-precisely, to be

clustered in center-city areas. For the black population in metropol-

itan areas, this has largely been true, though it is less true for

Mexican-Americans. But we should not overlook changes in population

distribution that bear on this question. Some of these changes are

extraordinary. From 1960 to 1978, the black population inside central

cities in metropolitan areas grew by 79 percent. In the same period,

the black population outside central cities in the same metropolitan

areas grew by 134 percent, not quite twice as fast but much faster.

Where residential concentration could be taken for granted in the

past, it no longer can be.

The implications of this seem obvious. It is a mistake to lock

the country into a system of minority representation that assumes-

racial clustering in perpetuity, that accordingly favors single-member

constituencies, and that measures effectiveness of the vote by the

proportion of minority representatives to minority population-. That

is the ineluctable trend under the "effects" standard, and that seems

to me what the amendment to section 2 would do nationwide. On the

basis of limited assumptions that are sound at some times and places

but not at others, the amendment would create a body of law that is

neither time-bound nor place-bound but uniform, once and for all.
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Finally, there is a more general point to be made about this

amendment and the future of race relations. In a good many countries

that have been torn by ethnic and racial conflict, the electoral

system has been one of the tools of amelioration. A range of elec-

toral formulae and ballot structures has been employed to achieve a

variety of conflict-reducing goals. The goals include inducing

moderation on the part of a majority toward a minority, encouraging

formation of multiethnic coalitions, and reducing majority voting

cohesion. Different devices are apt for each goal, given divergent
1

demographic and party structures. But one thing is clear: if these

conflict-reducing devices had to be tested by a rigid "effects" stan-

dard, they could not be implemented. The same is true for municipali-

ties and states in the United States that might wish to use the elec-

toral system constructively in the quest for a more just and satisfying

relationship among ethnic and racial groups or, one might add, for

other legitimate, racially-neutral purposes. The rigidity of the

effects" standard, as it is likely to be construed, will preclude a

great many such innovations.

V. Conclusion

Having praised progress made under the Voting Rights Act and

disparaged the amendment under consideration, I want to make clear

that there are electoral changes in non-covered Jurisdictions that

7See my paper, "Ethnicity and Development: Policies to Deal with
Ethnic Conflict in Developing Countries," A Report to the Agency for
International Development, March 1981, pp. 35-63.
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seem to me to pose threats to minority voting rights. In multimember

constituencies, provisions designed to preclude "bullet voting" would

be a fairly clear example. But I see nothing in section 2 as it is

currently written that renders it inadequate to cope with such

problems. See Whitev. Regester, s . If the Voting Rights Act

were not working, if the right to vote were habitually being thwarted,

if minority representation were just a chimera, I would urge this sub-

committee to try something new and more effective. That is not the

situation we find ourselves in. Instead, we are urged to rewrite

section 2 with no showing of need and with no apparent understanding

that the new section, as it is likely to be construed in the light of

section 5, comes close to mandating on a nationwide basis --in state

and local elections, moreover -- single-member constituencies and

practically reserved seats for members of ethnic and racial minori-

ties. I find-this a depressing prospect for our polity.

The matter goes much beyond the Voting Rights Act, for the pro-

posed amendment to section 2 muddies the meaning of discrimination.

As I have just suggested, there is in fact racially discriminatory

behavior that takes place and needs to be identified, condemned, and

redressed. The existing section 2 is aimed at that kind of behavior;

the amendment is not. It calls something else -- namely, disparate

results in the electoral process -- "discrimination," and it opens the

way to findings of discrimination against states and municipalities

that have been guilty of no such thing. In my view, this would be a

deplorable result. The sanctions of the act should be reserved for

discriminatory practices. Law is debased when the language which
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constitutes its currency is devalued. The late Hannah Arendt, speak-

Ing of the need to identify those Nazis guilty of atrocities, once

criticized the concept of the "collective guilt" of the whole German

nation. "Where all are guilty," she said, "none is." The same prin-

ciple applies here. We should be wary of calling something discrimi-

nation which manifestly is not discrimination, lest those who really

practice discrimination come to be regarded as no worse than those who

do not.

Senator THURMOND. Our next witness is James F. Blumstein,
professor of law, Vanderbilt University School of Law.

Mr. Blumstein, would you come around? we are glad to have you
with us, and you may proceed now, Mr. Blumstein.

STATEMENT OF JAMES F. BLUMSTEIN, PROFESSOR OF LAW,
VANDERBILT UNIVERSITY LAW SCHOOL

Mr. BLUMBTRI. Thank you, Mr. Chairman.
My name is Jim Blumstein, and I am a professor of law at Van-

derbilt Law School. Unlike the previous speakers, I will speak from
notes. I do not have a particular written text.

Senator THuRMoND. Would you want your entire statement put
in the record and then just speak from notes.

Mr. BLUMSTemN. Please, Mr. Chairman. I have a prepared state-
ment which I have provided to counsel.

Senator THURMOND. Without objection, that will be done.
Mr. BLUMSTN. As a matter of background, I do have some expe-

rience in the voting rights area. I was involved in the voter dura-
tional residency case, Dunn v. Blumstein, and I -have been repre-
senting the League of Women Voters of Tennessee in an absentee
balloting case, and have worked on voting matters with the Nation-
al League of Women Voters, the National Municipal League,
Common Cause, and the American Civil Liberties Union. I have
worked with both the Democratic and Republican Parties on voting
matters.

In my remarks, I would like to focus exclusively on the intent
versus the effects issue in section 2. I have been asked to do that
and I would like to concentrate my -remarks exclusively on that
question.

My conclusion, which I will state in advance, is that the intent
standard should be retained as a matter of principle. I would say to
the extent that the Mobile case is ambiguous-and I do not read it
as being ambiguous but to the extent that it is ambiguous-then I
think that the intent standard should be stated explicitly in the
legislation.

Nondiscrimination is an important principle and nondiscrimina-
tion, as I hope to show, means intent, volition. A substantive effects
standard must imply either no theory at all or an underlying
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theory of some affirmative, race-based entitlements. In my opinion
there has been no principled opposition to the intent standard; the
opposition really comes on the basis of pragmatism, that is, the
problem of proo F.

Now there is some question on the problem of proof. Four Jus-
tices in the Mobile case believed that the intent standard there was
satisfied, and White v. Regeater is an example in which a plaintiff
prevailed. We do not really know whether that case used an intent
standard or not but it certainly has been interpreted that way.
After the Mobile decision, there have been cases in which plaintiffs
have prevailed under the Mobile standard.

Nevertheless, I think it is fair to say that pragmatism is a legiti-
mate concern. We do not want to have something that is fine in
theory and unworkable in practice. In my prepared testimony I
have suggested a way of accommodating the important points ofprinciple and the concerns of pragmatism.

I will focus on three issues in my oral testimony: first, the con-
cept of the nondiscrimination principle; second, the theoretical im-
plications of the substantive effects standard in the House bill; and,
third, some of the practical consequences of an effects standard.
First, let me talk about the nondiscrimination principle.

Under a nondiscrimination principle, a plaintiff must show that
there is disparate treatment because of race. That is what nondis-
crimination means and it is important, ftdamental to recognize
that there is a basic distinction between discrimination on the one
hand and disadvantage on the other. Discrimination and disadvan-
tame are not the same thi.

e law protects against lack of evenhanded treatment based
upon race. This is the notion that some have called the fair shake
concept. It is essentially procedural in its orientation and it-s not
outcome-oriented.

If you will indulge me in an anecdote, there is the old story
about the Mississippi registrar that is lining up a bunch of farmers,
three whites and one black, and they are administering the old lit-
eracy test. The registrar asks the white farmers to read from the
U.S. Constitution; they do, and they are all registered.

The black farmer comes up and the registrar shows him a copy
of the Peking Daily and says, "Can you read that?" The farmer,
much to-her surprise says, "Well, yes, I can." She says, in utter
shock, "Well, what does it say?" He says, "Well, it says that blacks
ain't going to vote in Mississippi this year." --

That is discrimination. when you see that kind of disparate
treatment where there is a clear distinction based upon race, that
is what I see as discrimination.

A disadvantage, on the other hand, that comes from neutral gov-
ernment action, is not discimination. Proof of disadvantage is, of
course, relevant in inquiring into discrimination but disadvantage
itself is not discrimination.

One of the key distinctions between discrimination and disadvan-
tage is the element of volition, intent. In the absence of a classifica-
tion clearly based upon race, intent is the way we distinguish be-
tween disadvantage and discrimination.

Now in my written testimony, I use a nonracial, nonvoting exam-
ple to pinpoint this distinction. Take, for example, a university, a
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major university that has a German department, and the German
department requires that a new candidate for a position must be a
native German. Because of the Nazis and the Holcust, this would
effectively exclude all Jewish candidates.

The rationale for the department is that the educational policy
for teaching foreign languages requires someone who is native-
speaking. Is this German department policy religious discrimina-
tion against Jews?

Well, there is not an easy answer to that question. You cannot
determine that all of a sudden, since Jews are excluded from this
activity, that therefore they are discriminated against. Certainly
they are disadvantaged. How do we know whether the disadvan-
tage is, in fact, discrimination?

Well, we begin to look at certain things like the history of this
rule. Why was it adopted? Are the faculty members Nazis or
former Nazis? Is there an educational importance to this rule? Are
there reasonable substitutes? Basically, what you start asking your-
self are questions focusing on the credibility, the good faith, the
intent of the decisionmakers. Is it legitimate? Was it for bona fide
reasons? If it is, then probably it is not discrimination. If it is done
to thwart Jewish applicants, not to have any Jewish members of
the department, then clearly it would be discriminatory.

If that is the nondiscrimination principle, let me turn then to the
theoretical implications of this effects standard. What it does is
focus analysis away from process. Nondiscrimination is a process
concept. It looks to results or outcomes. Basically, it changes the
notion from a fair shake to a fair share, a piece of the action based
upon racial entitlements, and that is what I find objectionable.

The underlying philosophy must be either none at all or some af-
firmative race-based entitlements. Otherwise, how can an effects
measure be appropriate? What is eff-s measuring if it is not
measuring deviation from some norm? If the violation is measured
by results, what is the violation? The violation must be that the ad-
verse effects are meaningful only if we assume that there is a devi-
ation from some underlying principle.

One can see this from the malapportionment area. We can prove
malapportionment without proving intent. Why? Because we have
an underlying normative standard: the one-person-one-vote rule.
Deviation from that rule can be demonstrated by effects. But
unless you have that normative underlying principle of one-person-
one-vote, proof of deviation cannot be determinative. You must
have some kind of an underlying concept of entitlements if you are
going to make sense out of this effects standard.

Let me turn from the theory to the practice. The effects ap-
proach cannot be looked at in a vacuum. There is other civil rights
egslation that is implicated, specifically title VI. There is a split

in circuits now as to how title VI is to be interpreted, whether
intent or effect.

One of the very significant potential consequences is that title VI
will be interpreted to have an effects test. This would be extremely
far-reaching. Under an effects test under title VI, if you have a
program that targets minorities and benefits them expressly, it
would practically immunize this program from cutbacks because
inherently there would be a disproportionate impact. You would be
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essentially giving a form of tenure to programs that were designed
to benefit minorities because by definition they would be dispropor-
tionately affected.

Second, the language of the proposed House bill on section 2 is
uncertain. The revision leaves ambiguous what a denial or an
abridgement is. It does not say what is prohibited and it does not
say why it is prohibited. It does not define a violation or an
abridgement of voting rights. It just says, "results in the denial or
abridgement."

There is another potentially far-reaching consequence. An exam-
ple I use in the written testimony is, suppose a jurisdiction is con-sidering reducing the voting age from 18 to 16. Assume that more
blacks are aged in the 16- to 18-year-old category, and the proposal
is voted down on the grounds that 16-year-olds are not sufficiently
mature. Certainly there would be a disproportionate impact upon
blacks. They would be denied the right to vote. Under section 2, is
that a violation?- Third, for the reasons that Professor Horowitz stated, the dis-
claimer is likely to-be ignored in practice. There is an inexorable
trend toward using an easy standard, a numbers standard. This
happened in the reapportionment area where in Baker v. Carr the
thought was that we had a flexible standard, and we wound up
having an inflexible standard.

Basically, in conclusion it seems to me that the policy of focusing
on results assumes that racial bloc voting is an antidote to oldtime
race discrimination. The assumption is that black districts will vote
for blacks. I treat this as a cynical view. It perpetuates racial

- voting. It promotes the notion of "fair share," "a piece of the
action." It reduces the incentives for interracial coalition forma-
tion. I would commend to the members of the subcommittee the
uote in my-statement from Justice Douglas's opinion in Wright v.Rockefeller.
Now while there is no theoretical justification for a deviation

from the intent standard, in my point of view, you cannot ignore
the claims made by those lawyers who practice civil rights law that
there is a practical problem of proof. My testimony advances a pro-
posal that accommodates these principles of pragmatism with the
principles that I have articulated.

Thank you, Mr. Chairman.
Senator TituRMoND. Thank you. We are glad to have you with

Us.
Senator Mathias?
Senator MATmm. Thank you, Mr. Chairman.
I want to thank Professor Blumstein for his thoughtful state-

ment, with which I generally concur. It seems to me one would say
that if governmental action occurred a long time in the past, the
problem of reconstructing the facts and circumstances at a given
time may be insurmountable. This is one of the things that occurs
to me: It is not only what happens a long time past but what hap-
pens over a period of time, perhaps running right up to the pres-
ent. Wouldn't you agree with that?

Mr. BLUMrN. Senator, I certainly agree that there are practi-
cal problems, that there are potential problems of proof. The
intend standard, however, has been applied in a wide variety of
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areas, in the criminalprocess, in the defamation area, and certain-
ly in the desegregation area.

I think in my own circuit, the sixth circuit, you can certainly ask
the people in Dayton and Columbus as to whether the intent stand-
ard is unworkable. They have court-ordered, districtwide desegrega-
tion plans based upon a finding of intent to discriminate. So it may
be more difficult but I hardly think that an intent standard is uni-
versally unworkable.

Senator MATmIAS. You concede that it is more difficult?
Mr. BLUM8TEIN. Oh, I certainly concede that it is more difficult.

Just the way--
Senator MATHiAS. I think that was what you said. I have not

seen it in your written statement but in your oral testimony I
think you said that it was easier to detect results than it was to
detect intent, did you not?

Mr. BLUMSTEIN. Well, Senator, at the risk of sounding flip, if I
have a standard that said that we would order a districting system
if the sky were blue, that would also be an easier standard to meet,
but there would be no rational basis-

Senator MATHAs. I am asking you what you said. I am not de-
mandig a new hypothetical from you; I just was trying g to recon-
struct what you said. We can ask the reporter to read it back.

Mr. BLUMSTMN. No, no. I did say that it is difficult, as a matter
of pragmatism, to prove intent. That is certainly right. The prob-
lem I have with effects is that it does not make any theoretical

-sense unless you assume affirmative entitlements based upon race,
which I am not ready to do. The implications are far-reaching and

' unacceptable.
It is the principle, the implication of what an effects standard

means, that I find objectionable. What have you proven?
Senator MA TAS. Well, I agree with you that it is harder to

prove intent. I think I part company with you on your latter.
Thank you, Mr. Chairman.

Senator THURMOND. Senator DeConcini?
Senator DCCONCINI. Mr. Chairman.
Professor, thank you for your testimony. It is excellent. On pages

14 through 17 you suggest that there will be no standard for courts
to apply a section 2 without moving to proportional representation.
At least that is the way I read it.

You give a hypothetical situation involving voting age require-
ments, I believe lowering voting age from 18 to 16, requirements
which might have a different impact on the number of whites and
the number of black voters. Your hypothetical is based on what I
consider a simple analysis of the number of voters, unless I missed
something there.

Now under S. 1992, according to the legislative history, it adopts
the standard of White v. Register. My question is, didn't that case
make clear that much more is required before the court concludes
minorities are frozen out of the system and denied their access to
participate?

Mr. BLUMSTEIN. Senator, two comments, if I may, in response to
that:

First just an ironic response, and that is that I have heard the
argument that legislative history will solve an ambiguity in lan-
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guage. Of course, that requires courts to look at legislative intent,
which we are told is almost impossible to do. Therefore, the con-
straint of the restriction on the vague language is premised upon
the court looking at legislative intent, and yet we have been told
on the other hand that legislative intent pragmatically, as a matter
of practice, is difficult to prove.

In response to your point, from the language rather than the leg-
islative history that is appended to that provision, it is awfuly diffi-
cult to reconstruct by legislation a test in a particular case in a
vacuum, without looking at how courts have dealt with other cases
in the area of title VII, in title VI, and so forth.

Senator DzCoNcim. Excuse me for a second. Do you quarrel with
the standard set forth in White v. Regester and followed in almost a
couple of dozen cases, I am told?

Mr. BLUMSIEJN. Senator, if we could agree upon what the stand-
ard in White v.----

Senator DECorc;CN. Are you not clear enough?
Mr. BLUMSTEIN. If we can agree on what the standard in White v.

Regester was, then I think that we could have a more meaningful
conversation. In my-

Senator DECONINi. Excuse me. Just let me follow that. You do
not think you can clarify it or make it as clear as humanly possible
through legislative report language. Is that what you are saying?

Mr. BLUMSIN. I am prepared to accept-
Senator DCoNCINI. We do not want to do it that way?
Mr. BLUMSTIN. Let met state my view and then we can see if we

have a disagreement or an agreement. I am prepared to say that
White v. Regester is appropriate if the ftdh circuit construction,
what I would call the latterday constru tion of White v. Register,
is adopted-to wit, let's look at all these factors as potential infer-
ences, circumstantial evidence, but you must draw the bottom line
that they, mounted together in the aggregate, will show that there
is a nonneutral rationale for the legislation.

If that is what White v. Register means, then I am prepared to
say that that is appropriate, but that is an intent standard. Justice
White, in his dissenting opinion in-the Mobile case, indicated that
that is what he thought White v. Regester was, and that is an opin-
ion he wrote. Of course, that may not be the best evidence. A jus-
tice is entitled to change his mind between 1973 and 1980 but that
certainly is the interpretation that Justice White gave to it.

I do not think the results language of section 2 is cabined this
way; that is my problem with it. It talks about results. You have
cases like New York City Board of Education v. Harris which adopt
an impact standard, andNew York City lost a lot of money because.it did not show positive integrative results.

Now in that situation, perhaps that kind is justified. If the Con-
gress wants to outcome certain kinds of affirmative policies, fine.

the voting area, it seems to me, the appropriate standard is one
of nondiscrimination and not affirmative entitlements.

Senator DCoNcIm. Yes. I agree with that. It was the example
that jumped out at me, I think on page 15, 14 or 15, regarding your
hypothetical of a legislature considering reducing from 18 to 16,
and then the hypothetical that there were a large amount of
blacks, and a further hypothetical that they did not decide to do it.

. 93-758 0 - 83 - 85
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Just with that standard there, you know, it seems to me that White
v. Regester required more than your hypothetical, unless I missed
something there.

Mr. BLUMMI . Well, if you include that provision, the denial of
the reduction in the age, and you show that there is a disadvan-
tage, I think that under a results rationale I think an aggressive
lawyer could certainly make the case that a strict reading results
in the denial.

Senator DECONCM. Yes.
Mr. BLumwm. Given the decision in the Weber case, it would

not at all surprise me that a willing court could go that far. I think
Weber is very, very powerful evidence that legislative history and
disclaimers in legislation do not get the job done when a willful
court has its mind set to do something else.

Senator DCoNCIN. Can you give us some cases in point that you
know of, or maybe supply to us cases decided under White which
required intent, before the Bolden case?

Mr. BLummTI. Before the Bolden case?
Senator DCoNCIN. Yes.
'Mr. BLumTE. Well, again, as I have said before, I am not suffi-

ciently familar with all the pre-Bolden cases. I have read some
post-Bo/den cases. I cannot give you chapter and verse of the pre-
Bolden cases.

The fifth circuit cases do suggest that the fifth circuit had adopt-
ed the intent standard in 1978, which would be pre-Bo/den- I think
they had four cases decided all together but frankly, I am reading,
I think, Judge Kravitch's interpretation of those earlier cases. I do
not have the primary source on that but I believe that those four
cases adopted-at least Judge Kravitch in the fifth circuit indicat-
ed that they adopted-an intent standard, but that is only second-
ary evidence. I do not have the primary on that.

Senator DzCoNCm. You see, I cannot resolve in my own mind,
when you get into trying to decide on the standards in section 2,
that there is any great litigation or bank of cases there pre-Bolden.
Maybe there are, and that is why I asked the question.

I have no further questions. Thank you.
Mr. BLUMSTrIN. Thank you, Senator.
Senator DeCONCIn. Mr. Chairman, I do have a brief statement

which, with your permission, I would like to have inserted in the
record at this point.

Senator THmUOND. Without objection, so ordered.
[The prepared statement of Senator DeConcini follows:]



1339

PREPARED STATEMENT OF HON. DENNIS DECONCINI,

A U.S. SENATOR FROM THE STATE OF ARIZONA

Thank you, Mr. Chairman. The topic of discussion before the

subcommittee today involves the standard of conduct which should be

required of jurisdictions before they are allowed to bail out from

the provisions of Section 5 of the Voting Rights Act. While I am

sure that much of our time will continue to be spent on other important

issues, such as intent versus results in Section 2, 1 feel that it is

imperative that we focus some attention on identifying when a juris-

diction should bc allowed to bail out from the coverage of the Act.

Naturally, I am particularly interested in this issue because my

home state of Arizona has been under the requirements of preclearance

since 1975. I consult regularly with state and local officials during

the time I spend in Arizona; bailout is an extremely important matter

to them and to the state.

We can all agree that a jurisdiction which has faithfully complied

with the law for a substantial period of time should be allowed to

exempt itself from the necessity of clearing all its election-related

decisions with Washington, D.C. Unfortunately, it is not so easy to

agree upon a detailed legal process to assure that each jurisdiction

which seeks to bail out has, in fact, complied with both the letter and

spirit of the law. I look forward to hearing from the witnesses as to

what standards they would apply before a jurisdiction could 'bail out',

and what alternatives they might suggest to assure that the citizens of

our country can exercise their voting rights to the fullest extent

possible.
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Senator THmmoND. Counsel for the subcommittee, do you have
any questions?

Mr. M. I just have one question, Professor Blumstein, the
question that Senator Hatch has asked most of the witnesses that
have come here: Could you compare and contrast the kinds of
threshold questions that the court would ask itself in evaluating
the so-called totality of factors under the intent test and under the
proposed results test? What would be the question that the court
would have to ask itself in evaluating these factors under each
test?

Mr. BLUmWfEN. Well, under the intent standard it would seem to
me that certainly it is appropriate to talk about circumstitn--- evi-
dence, drawing proper inferences from evidence. The thing you
must do under intent is to draw a bottom line. Basically, is the
rationale ultimately a sham or a pretext or is it a legitimate, credi-
ble, neutral rationale? Under the intent standard that is a factfind-
ingdecision, by the jury or by the judge, whoever the factfinder is.

Under the effects standard, it seems to me that you do nothaw
to draw the bottom line. You just have to aggregate out a series of
factors and the problem is, once you have aggregated out those fac-
tors, what do you have? Where are you? You know, it is 'the old
thing we do in law school: You balance and you balance but ulti-
mately, how do you balance? What is the core value?

That is my problem. I am not against an easy standard of proof if
it makes some theoretical sense and does not have far-reaching im-
plications. The effects standard is unacceptable because if you do a
searching analysis of what the justification is-you are proving de-
viation from a norm-what can the norm possibly be except racial-
ly based entitlements.

That is the problem. I have not seen that in the testimony that I
have read-and I have not read it all by any means-but in the
little bit, the smattering that I have seen and the conversations I
have had, I have not had an answer. I am answered with pragma-
tism. Fine, if pragmatism is the concern, let's deal with it but
within the framework that retains our universalistic notion of
what nondiscrimination means. That is what I am talking about.
. Basically my view is, and I know that many of us have been on

the defensive on this, but my view is that my position is faithful to
what civil rights is all about. I think that the movement away from
universalism to ascription to concern about race rather than trying
to excise race from our system, is a step backward. I think it is
about time that people who have been put on the defensive become
more aggressive in saying that they are the true torchbearers on
this issue.

Thank you
Senator THumaoND. Senator Mathias?
Senator MATmus. Professor Blumstin, I must confess you-tanta-

lize me. [Laughter.]
The answer you just gave is very interesting in the light of what

you say on page 1I of your written statement. On that page you
sagyOf course, when an affirmative constitutional or statutorypoy exists, the use of a substantive effects test can be appropri-
ate."

Mr. BLumwm. True.
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Senator MATmHAs. Now I have trouble squaring that with your
last answer. It sounds to me in that statement as if you are very
close to your colleague, John Hart Ely.

Professor Ely says:
It therefore cannot be emphasized too strongly that analysis of motivation is ap-

propriate only to claims of improper discimination in the distribution of goods that
are constitutionally gratuitous, that is, benefits to which people are not entitled as a
matter of substantive constitutional right. In such cases, the covert empjqyment of a
principle of selection that could not constitutionally be employed overfly is-equally
unconstitutional. However, where -what is denied is something to which the com-
plainant has a substantive constitutional right, either because it is granted by the
terms of the Constitution or because it is essential to the effective functioning of a
democratic government, the reasons it was denied are irrelevant.

Mr. BLUMSTN. Is there a question at the end of that?
Senator MATHAs. Do you agree with that?
Mr. BLUMSTEN. Yes. Think it. is totally consistent with my posi-

tion. The affirmative constitutional--
Senator MATHlus. Now you are not tantalizing me; you are con-

fusing me.
Mr. BLUMSTEJN. Well, I will see if I can-
Senator MALTHA.S. Well, let me just go ahead a second here so

that you have it all out. Yesterdaywe had Frank Parker here, and
he looked at the pre-1978 voting dilution cases and analyzing about
20-odd of them, he drew a number of conclusions from these cases,
including that the prevailing standard was the results standard;
that proportional representation was never required and was rou-
tinely repudiated; that there was no per se invalidation of at-large
elections; that the results test does not insure near victory for the
plaintiffs but that the defendants have won a significant number of
cases under the results test; and, that results requires much more
than a scintilla of evidence, in addition to the absence of minority
elected officials, to sustain a finding of unconstitutionality.

Now it seems to me that this analysis, taken with the John Hart
Ely precept with which you say you agree, really leads us to adopt
the kind of pragmatic approach of looking comprehensively at a sit-
uation-

Mr. BLUmIN. Senator, let me try to respond to that. I think
that I now see where you are moving. -

The notion that an effects test is appropriate %here there is an
affirmative constitutional duty applies in cases like interstate com-
merce, where the Supreme Court has held that there is an affirma-
tive value in the free flow of commerce, or in separation of church
and state, where you do not need to find intentional activity to
breach that barrier. There is an affirmative policy of separation,
and that can be proven by effects, or in the freedom of speech area
we have an affirmative policy of encouraging the free flow of infor-
mation, and that can be shown by showing an adverse consequence.

I certainly would agree, if we talk about what right is being in-
fringed, I would not personally have a problem and I think section
5 really responds to this, as best I understand it. Section 5 is trig-
gered primarily by low-voter registration. I think it is at least argu-
able that it would be appropriate for Congress and for society gen-
erally to adopt an affirmative policy of encouraging voter registra-
tion and encouraging voter participation.
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What section 5 does, it says if there is not adequate voter regis-
tration or voter participation, then there is a breach of what is an
important societal value and you can look at the effect. Those are
participatory values, and I think it is appropriate for society to en-
courage participatory values.

My problem here is that the value that is being asserted is a

result-oiented value, an outcome value, not a process value. You
cannot measure result values or outcome values by effects because
there is no entitlement or right. You have a right to vote and you
have a right to have that vote counted. You have a right not to be
shown the Peking Daily in a literacy test. You have a lot of differ-
ent kinds of rights associated with participation in the voting proc-
ess.

You do not have a right to have a particular representative of
you political persuasion, your religion, your race, or your gender,
elected as an official. That is where we part company. You have
precisely put your finger on the problem: There is a right to par-
ticipate; there is not an affirmative right to have race-based entitle-
ments in the ultimate election of candidates. There you have put
your finger on the nub of my disagreement with the language of
section 2 of the House bill.

The other thing is that I do not think, in construing an effects
standard, that you can look at the standard and just say White v.
Regester. We can say White v. Regeter as many times as we want
but we also have Griggs and we also have Albemarle Paper, and we
also have Weber. We also have a set of title VI cases that would
seem to have the impact of stopping or very seriously threatening
the flexibility of Government policy from closing down hospitals,
for example, that are. aimed at minority communities, even if those
hospitals, as I say in my testimony, are running deficits and are
causing a fiscal hemorrhage. That is a serious problem.

If you look at the regulations under the certificate of need legis-
lation, it makes it extremely difficult for a governmental entity to
justify shutting down these kinds of hospitals, even though on eco-
nomic grounds that might be perfectly justifiable. Therefore, I do
not think you can look at this and recreate a White v. Regeter
standard, assuming we could agree on what White v. Register says,
on the basis of the language in section 2 as amended by the House.

Senator MATHAS. Thank you very much.
Senator Tmmmom. Any more questions from anybody?
(No response.]

nator TiumMOND. Professor Blumstein, we want to thank youagain for your presence here today and the splendid testimony you
have presented.

[The prepared statement of Mr. Blumstein follows:]
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PREPARED STATEMENT OF JAMES F. BLUMSTEIN

Mr. Chairman, and Members of the Subcommittee, I am James F.

Blumstein, Professor of Law at Vanderbilt University School of Law in Nashville,

Tennessee. I am pleased to appear today, in response to an invitation from the

Subcommittee, to present my views on the renewal of the Voting Rights Act,

which is being considered by the Subcommittee.

For the record, I have conducted research that has resulted in a number of

articles on voting rights matters and have been involved in voting rights

litigation for more than ten years, although I have never been directly involved

In a lawsuit in which race-based vote dilution has been at issue. I was the

plaintiff and counsel in the durational residency voting case, Dunn v. Blumsteln,

405 U.S. 330 (1972), and I have been involved in a number of other voting rights

lawsuits. For example, I am currently representing the League of Women Voters

of Tennessee in an appeal by the State of Tennessee to the Sixth Circuit Court of

Appeals of a federal district court decision holding invalid certain portions of

Tennessee's absentee balloting law. I have consulted with the Election Systems

Project of the National Municipal League, the L-eague of Women Voters

Education Fund, and with the Common Cause Voting Rights. Project. In sum, I

have spent a good deal of time over the past ten years thinking about voting

rights matters and working directly on Improving access to the ballot for persons

and groups who have for one reason or another been fenced out of the political

process.

I have been asked to address my remarks exclusively to the language that

should be adopted as part of Section 2 of the Voting Rights Act; specifically,

whether the Subcommittee. should embrace the "results" standard as proposed in

the version of the Act passed by the House of Representatives, or whether an

"intent" or "purpose" standard should be retained in Section 2 of the Act.
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As a result of the United States Supreme Court's decision in City of Mobile

v. Bolden, 446 U.S. 55 (1980), Section 2 of the existing legislation has been

interpreted to require a showing of intent to discriminate on the basis of race in

order for a plaintiff to prevail in a Section 2 lawsuit. As will emerge from the

testimony that follows, it is my view that, as a substantive matter, the

appropriate standard for Section 2 Is the existing requirement for proof of

discriminatory "purpose" or "intent." Despite the contrary assertions of its

proponents, the "results" or "effects" standard must be based on some theory of

racially-based affirmative entitlements to actual governmental representation;

otherwise, the "results" standard Is, as a matter of substantive doctrine, devoid

of any discernible analytical foundation. The justification for the "results"

approach seems, on bottom, not to be born of principle but of pragmatism. In my

testimony I shall suggest an approach to voting rights legislation that is faithful

to the principle of an "intent" standard but also attempts to come to grips with

the points proffered by proponents of pragmatism.

I. Intent vs. Effectst The Issues

The debate over the appropriate language for Section 2 of the Voting

Rights Act cannot take place in a vacuum. Probably the most important civil

rights issue of the 1980s Is to determine what we mean by the term

"discrimination" and how to prove its existence. That is, we must decide

whether discriminatory "purpose" or "intent" is the cornerstone of what we mean

by discrimination, or whether discriminatory "effect" or "Impact," however

defined, is the appropriate yardstick. The distinction, which implicates

fundamental value choices, is hardly a quibble. Important principles are at

stake, and they cannot be blurred by exclusively focusing on pragmatic

considerations of proof. Moreover, these issues arise In other statutory contexts,
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including Title VI of the 1964 Civil Rights Act, and the far-reaching implications

of adoption of a result-oriented impact standard in Section 2 of the Voting

Rights Act could well influence interpretations of other civil rights statutes.

Nevertheless, those sensitive to the injustices of disparate treatment based

on race cannot completely ignore the legitimate concerns of those civil rights

practitioners who have raised their voices from the civil rights trenches,

cautioning against imposing a standard in the name of principle that is

unworkable in practice. Their pragmatic concerns are realistic and should be

accommodated, consistent with the fundamental principle of nondiscrimination.

however, exclusive emphasis on the pragmatic issues of proof cannot be allowed

to direct attention from the basic philosophical issues that underlie the purpose

vs. effects debate. While an effects standard may increase plaintiffs' prospects

of success, adoption of an effects test has some unacceptably far-reaching

implications.

A. The Nondiscrimination Principle

The issues involving intent vs. effect arise in a wide variety of contexts. In

the constitutional domain, the Supreme Court has ruled that discriminatory

purpose is the prerequisite for showing that government classifies on the basis of

race in violation of the guarantee of equal protection under the fourteenth

amendment. The Court has held that nondiscrimination is the constitutional

norm, and proof of a violation must include evidence of racially biased

treatment. A complainant must show that a course of conduct was pursued "at

least in part 'because of,' not merely 'in spite of,' its adverse effects upon an

identifiable [racial] group."

The essential point, It would appear, Is that there is a fundamental

distinction between "discrimination" by government, on the one hand, and
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neutral government action that has the consequence of disadvantaging an

identifiable group, on the other hand. Identifiable groups, even such historically

discriminated against groups such as blacks, are not immunized in our rough and

tumble political system from the adverse impacts of governmental actions,

provided that those actions are not taken for the sake of discriminating on the

basis of some impermissible criterion such as race.

Discrimination in the constitutional sense, then, Is a fundamentally

-procedural concept. It focuses on evenhanded treatment of individuals by

government. It guarantees individuals a fair shake, a decisionmaking process

free of racial bias. The state and those acting under the color of state law are

able to make rational classifications, but distinctions drawn on the basis of race

are Inherently suspect and subject to an extraordinary, almost insuperable burden

of justification. This is heavy medicine within our constitutional system because

a finding of race-based classifications reverses the traditional presumption of

validity normally accorded to legislative action. That presumption stems from

our belief in the basic legitimacy of decisions made by popularly elected officials

who presumably are responsive to their constituents. Where decisions are based

on racial criteria, we have reason to question the assumption of legitimacy of

our governmental process; the courts and the Congress have stepped In to thwart

that type of discriminatory conduct.

In the sense discussed to this point, the concept of discrimination has an

essential ingredient of volition. Our objection occurs when similarly situated

people are In fact treated differently because they are of a certain race. That

notion of discrimination necessitates a finding of unequal treatment based on

race. Absent overt legislative or administrative classifications, such as existed

prior to the Brown decision in 1954, the only reliable way of knowing when this
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type of discrimination occurs is by proving that government or its agents

intended to draw distinctions based on race. Of course, the question of intent is

one for a trier of fact to determine, and that factfinder can draw permissible

inferences from objective evidence that suggests discrimination in the absence

of neutral justifications. But, in the face of plausible, neutral justifications, it is

the responsibility of a complainant to show that the plausible, neutral

explanations are merely a sham or a pretext for masking racially-based

activities.

Perhaps the best way to see this point is by a hypothetical example from

outside the areas of race and voting. Assume that the German Department at

Anywhere University has a policy of hiring only native speakers who grew up and

were educated in Germany. The rationale is that American students should learn

how to speak a foreign language from people for whom the language is primary

and, presumably, unaccented. In the relevant age cohort of eligible job

candidates, there are virtually no qualified Jewish persons because of 'the

Holocaust and the Nazi reign of terror and persecution. The question is whether,

faced with the application of an otherwise qualified American Jewish Ph. D, the

German Department's policy is discriminatory against Jewish candidates because

they are entirely excluded from qualifying for a position.

In thinking-about the issue, one quickly turns to "intit" or "good faith" on

the part of the members of the German Department. One begins to ask

questions about the faculty members - were they Nazis or Nazi sympathizers?

What kinds of rules are applied elsewhere? What was the history or derivation of

the-rule? Why was it adopted? How important is it, educationally, to 'maintain

the rigid rule? Are non-native speakers reasonable substitutes? In essence, one's

position on the question whether religious discrimination exists quickly focuses
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on the credibility and good faith of the decisionmakers. That is, the inquiry

turns on intent to discriminate.

If one is persuaded that the members of the Department were "clean" and

were pursuing a policy out of a rational commitment to an educational

philosophy, then the conclusion likely would follow that no discrimination

occurred. To be sure, Jewish applicants would be disadvantaged - seriously

affected in their career advancement. But that would be an unfortunate

consequence of a neutral educational decision and the loss would have to be

absorbed - unless, that is, there is some affirmative obligation on the part of

the University to be especially solicitous of Jewish applicants because of their

religion. Only if some religiously-based entitlement exists would reliance on an

effects or impact standard make sense analytically.

The German Department hypothetical illustrates the intensely procedural

orientation of the nondiscrimination principle. One inquires into procedural or

process factors to determine whether the ostensibly neutral policy is legitimate

or pretextual. Focus on results or outcomes is a departure from the fundamental

principle of nondiscrimination. Naturally, adverse consequences are far from

irrelevant. The outcomes legitimately raise questions about the fairness and

neutrality of the process. But the ultimate focus of analysis must concentrate

on the decisionmakers and the actual basis of their -decision. Otherwise, one

moves, ever so subtly,_ from a principle of nondiscrimination (the "fair shake"

concept) to a principle of entitlements based on ascriptive criteria such as race,

religion or sex (a "fair share" concept). The theoretical change is not often

identified or acknowledged, as is the case in the present debate over the

language of Section 2, but it is nevertheless there; the subtlety of the change

does not diminish the potentially far-reaching implications of its adoption. "For
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that reason it is my view that, as a matter of substantive doctrine, the

nondiscrimination principle and the intent standard-of proof should be retained in

Section 2 of the Voting Rights Act.

B. Pragmatic Concerns

The objection to an intent standard is normally stated in terms of practical

problems of proof. Surely, a plaintiff can more easily demonstrate that, in a

statistical sense, an act adversely affects a racial minority. Statistics are

readily available, and the issues often narrow quickly to a matter of numbers.

Proof of discriminatory intent may be difficult to uncover. If governmental

action occurred a long time in the past, the problems of reconstructing facts arid

circumstances at a given time may be insurmountable. Also, it is undeniable

that plaintiffs have a formidable task in determining whose intent is critical in

making out a case of discriminatory purpose. The legislative process is, like

sausage, something that Is more suitably enjoyed after the fact and at a

distance. The intent standard surely does require a court to inquire into the

underlying "true" rationale why certain votes were cast, laws passed and so

forth. The pragmatic concern, and it Is not an unrealistic one, is that a good bit

of intentional discrimination may go undetected and therefore unremedied.

However, this is not a process of analysis unique to cases involving race

discrimination. Proof of intent is a traditional part of the criminal law and for

almost twenty years has been a part of the law of defamation, at least when

public figures are involved. Moreover, the courts constantly must discern

"legislative intent" in construing statutes when the Intent of those who agreed on

any piece of legislation truly varies. Indeed, advocates of the amended version

of Section 2 rely on the courts' construction of the legislative history as a means

of assuaging concerns about the broad, uncabined implications of the revised
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language. AltWough the courts' handling of legislative intent is far from

exemplary in all situations, they do have to get into the questions of whose

intent matters in construing legislative history. The questions involving proof of

discriminatory intent are not qualitatively different in character.

Moreover, the ability to discriminate on the basis of race is much more

difficult if one is obliged to keep a sanitized record for fear of subsequent

lawsuits. Norms of conduct and language have had on an important constraining

influence politics in the--north. Southern politics for years reflected virulent

racism. The social acceptability of saying out loud and up front that segregation

would continue as a way of life in the region facilitated the perpetuation of this

pernicious racism. Once politicians no longer were able to rouse the rabble by

explicit exhortation to racist goals, the politics of the region became much more

benign. I have often said that I would rather have to deal with the covert anti-

Semite than the Nazi because the range of conduct of the closet anti-Semite is

inherently constrained by the need to remain invisible and socially proper. The-

same can be said of the covert racist. It is much more difficult to achieve

pernicious policies for racist reasons when racist sentiments must never be

mentioned overtly.

Another factor offsets the pragmatic concern with the problem of proof of

discriminatory purpose. In the past ten years, the Supreme Court has expanded

the scope of personal liability of governmental officials who violate

constitutional rights of individuals. The narrowing of immunity for public

officials suggests that persons acting under the color of state law can be held

personally liable for damages and attorneys' fees in successful civil rights

litigation. Since 1978, local governmental entities have been subject to liability

under the civil rights statute, 42 U.S.C. S1983. Although municipalities are not
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liable for punitive damages under 51983, it seems possible for courts to assess

punitive damages against government officials if they intentionally violate rights

of blacks on account of race. Had these holdings been in place during the period

of massive resistance in the post-Brown era, one could confidently predict that

the concentrated resistance by governmenal officials to that decision could have

been overcome with somewhat less hardcore, politically opportunistic official

resistance. In any event, the liability possibilities suggest a strong disincentive

for official acts of discrimination, and the intent standard suggests a means of

imposing personal liability on officials who intentionally deprive minorities of

federal statutory or constitutional rights.

C. The Theoretical Implications of a Substantive Effects Test

The adoption of a substantive effects standard has the consequence of

focusing analytical inquiry away from the basic process and criteria of

decisionmaking, replacing that type of scrutiny with an examintion of results or

outcomes. Adherence to that approach, as a matter of principle, is antithetical

to the fundamental nondisermination value. It turns the doctrine from one of

"fair shake" to that of racial "fair share," an aliquot proportion of a particular

benefit based on factors such as race.

This substantive use of an effects approach subtly but necessarily adopts a

philosophy that racially proportionate rates of participation in societyts

institutions are the norm, any material deviation from which constitutes illegal

discrimination. Color-blind rules and procedures are insufficient; racially-based

numerical outcomes control. The principle of racial neutrality or

nondiscrimination is transformed into an affirmative duty explicitly to consider

race in effectuating racially defined outcomes. In other contexts, integration,

not desegregation, and quotas, not fair hiring practices, become central. In the
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voting arena, the emphasis on fair participation, (equal access to registration and

Voting) is replaced by attention to the number of black elected officials, to the

responsiveness of elected officials to perceived minority needs, and other similar

outcome-oriented, "piece-of-the-action" concerns.

Candid analysts now recognize that adoption of an effects test must

theoretically be premised on some underlying notion of affirmative entitlements.

In a lengthy article on employment discrimination law, a colleague of mine

acknowledged forthrightly his view that the concept of "preferential treg'ment"

of racial minorities "is implicit In the enactment of laws prohibiting

discrimination," even though neither the laws themselves nor their legislative

histories expressly make any such provision. That is a view I am, not prepared to

adopt but one that inheres in the effects approach.

In his dissent in the City of Mobile case, Justice Marshall argued that part

of the constitutionally protected right to vote included an affirmative

entitlement to equal participation in the institutions of governance. 'Although he

eschewed the label of "proportional representation" as a "red herring," he

nevertheless acknowledged that there is some form of constitutionally based

entitlement for members of minority groups to participate successfully in the

political process. Success clearly had a result-oriented scope, encompassing such

factors as the election of black public officials, the responsiveness of

government to interests of the black community, the racial ratio of appointees

to local boards and commissions, the extent of blacks' receipt of public services,

and the overall priority assigned to blacks' needs. Justice Marshall understood

the need to identify an underlying entitlement In order to make sense of the

effects approach. However, even if the plurality is not correct in characterizing

Justice Marshall's position as advocating strict proportional representation as a
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matter of constitutional entitlement, surely the plurality is correct in its view

that the position of Justice Marshall relies on some theory of affirmative race-

based entitlements in actual representation in government. The plurality's

response, consistent with the Court's view in Whitcomb v. Chavis, 403 U.S. 124

(1971), and with the nondiscrimination principle, is that the notion of equal

participation does not protect any political group, however defined, from

political defeat. Equal participation stresses nondiscriminatory access to the

electoral process, not the right to elect representatives of any particular race or

political persuasion.

To summarize, in order for a substantive effects approach to make

analytical sense, a notion of racially-based entitlements must exist - to seats in

school, to jobs, to housing, to elected officials and favorable political treatment,

to a vast array of life chances. Equality of end result replaces equality of

opportunity as the yardstick for measuring civil rights progress.

Of course, when an affirmative constitutional or statutory policy exists,

use of a substantive effects test can be appropriate. For example, when the

effect of state legislation discriminates against out-of-state commercial

interests, such legislation has been held invalid because the commerce clause of

the Constitution Implicitly contains a norm of free trade. Similarly, a neutral

state law that adversely affects the freedom of expression of a person or of a

group may be declared unconstitutional because it unduly and unnecessarily

interferes with the free flow of Ideas, an affirmative value under the first

amendment. Likewise, a state law whose primary effect is to advance religion is

unconstitutional because separation of church and state Is an affirmative value,

violation of which can occur inadvertently as well as Intentionally.

In the civil rights field generally and in the voting rights area specifically,

93-756 0 - 83 -- 86
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the policy concern has traditionally been race-neutral, evenhanded treatment.

The norm of nondiscrimination does not have an affirmative component, despite

what the forthright advocates of racial entitlements would have us believe. The

orientation of the nondiscrimination principle is fair process and equality of

opportunity, not equality of outcomes. Faithful compliance with a racially

neutral procedure does not necessarily lead to any predetermined outcome. For

a wide variety of reasons having nothing to do with racial discrimination, racial

rates of participation in specific institutions may not be consistent with overall

population ratios. Lack of black elected officials or perceptions of low priority

for black political interests may reflect only that blacks voted for the losing

candidate. Therefore, looking solely to outcomes is inappropriate in the absence

of evidence that intentional discrimination was the cause of the observed

disproportionate results.

D. The Practical Consequences of an Effects Approach

1. As indicated earlier, consideration of the proper standard under

Section 2 of the Voting Rights Act must be viewed in context. Similar issues

arise in housing and, most importantly, in the Title VI area. Although the

Supreme Court in Lau v. Nichols, 414 U.S. 563 (1974), upheld a federal regulation

adopting an effects test, a majority of the justices in University of California

Regents v. Bakke, 438 U.S. 256 (1978), suggested that purpose not effect was the

proper standard to apply in the Title VI field in light of the Court's intervening

decision in Washington v. Davis, 426 U.S. 229 (1976) (holding discriminatory

purpose the standard under the fourteenth amendment). The courts of appeals

that have reviewed the issue have split in their interpretation of the proper

standard under Title VI. 1  To the extent that the legislative history of the

1. My last count is that the 2nd, 5th and 7th circuits have imposed an
intent standard, while the 3rd and 9th circuits have clung to the
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revised version of Section 2 suggests that the revision is designed to return the

construction of the langriage to its original meaning, that conclusion might well

have a considerable impact on the Supreme Court's ultimate resolution of the

conflict among the circuits in construing Title VI.

The Title VI issue is important because that provision covers a wide variety

of public and private conduct. Title VI bars use of federal funds in programs that

discriminate on the basis of race. Adoption of an effects test of discrimination

might make it virtually impossible for a recipient of federal funds to take any

action that disproportionally disadvantages blacks. This can occur, for example,

when governments cut back on programs originally designed for the purpose of

disproportionally benefiting blacks. A cutback would inevitably adversely affect

blacks disproportionally and thus give these programs a sort of "tenure," immune

from the normal political process. An effects approach for Title VI also can bar

recipients of federal funds from closing a hospital that serves a minority patient

population, even if there is no evidence of racially discriminatory intent and

even if the hosptial is running at a substantial deficit and creating a fiscal

'hemorrhage. Such a rule would have extraordinarily far-reaching consequences,

and this Subcommittee should not take any action that might encourage the

Supreme Court to interpret Title VI to require an effects standard.

2. The Voting Rights Act, as presently interpreted, has a certain

symmetry to its provisions that mirrors constitutional doctrinal developments.

Section 6's preclearance provisions adopt a purpose and an effects standard for

Footnote Continued

effects approach. See Guardians Ass'n. v. Civil Service Comm'n., 633
F.2d 232, 270, 274 (MCir. 1980); Castaneda v. Pickard, 648 F.2d 989
(6th Cir. 1981) Cannon v. University of Chicago, 648 F.2d 1104 (7th
Cir. 1981h NAACP v. The Medical Center, Inc.,_ F.2d (3d
Cir. July 20, 1981).



1356

judging the validity of certain voting changes in covered jurisdictions. The

triggering mechanism relies primarily on the existence of low voter registration.

Congress in 1965 and subsequently has used low registration as a proxy for a

concern about potentially abusive voting practices. Once a jurisdiction is

covered for purposes of Section 5, it becomes subject to the effects standard.

This use of effects parallels the Supreme Court's adoption of an effects approach

in a remedial context in constitutional litigation. Thus, in the school

desegregation cases, the Court has required a finding of discriminatory intent to

impose liability but has focused on effects to measure the success of a

desegregation remedy. Presumably, the effects test is used at the remedy stage

on the basis of an assumption that, absent the illegal racial discrimination, the

school system would be operated on an integrated basis.

Unlike Section 5, which is remedial, Section 2 sets a standard for a finding

of liability. It applies broadly throughout the nation - to jurisdictions of which

we have no reason to be inherently suspicious. The parallel with the

constitutional cases would be to analogize to those establishing a standard of

liability, not those focusing on a remedy. Thus, since Section 2 creates a

standard for determining liability, parallels to such liability cases as Washington -

v. Davis and Village of Arlington Heights v. Metropolitan Housing Development

Corporation, 429 U.S. 252 (1977), would seem to be appropriate. That was the

approach in City of Mobile.

3. The precise meaning of the revised Section 2 creates other potential

problems. The revised language bars use of any procedure that results in the

denial of the right to vote on account of race. The changed language does not

really come to grips with the ultimate question of what actually constitutes a

denial of voting rights on account of race. The notion of what Is prohibited is
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not clarified, it is blurred. The modified language provides no real guidance for

a court to determine what precisely is prohibited and the reason for the

prohibition. -

Consider the following hypothetical as an illustration. A jurisdiction faces

the question whether to lower the voting age to 16. After legislative debate, the

decision is to retain the 18-year old requirement. The rationale is that 16-year

olds are not sufficiently mature to exercise the franchise responsibly. Evidence,

by hypothesis, would show that a disproportionate number of 16-18 year olds

were black. Despite the lack of discriminatory intent, would such a decision (or

nondecision) be held invalid under the "results" language of revised Section 2?

If read literally, the 18-year old restriction is a "prerequisite to voting"

under the terms of Section 2. By assumption, a disproportionate number of

blacks would be adversely affected by the decision not to lower the voting age to

16. If those results are sufficient to show a denial based on race, then the

decision might well be invalid. Surely, the blacks in the 16-18 year old age

category are absolutely denied their franchise by the legislature's decision.

The point of the hypothetical is to demonstrate the ootential scope of an

undefined standard that focuses on results rather than on procedures for judging

discrimination. Although advocates of the results approach indicate that there

are limits to its application, one does not see them readily ascertainable in the

language of the revised Section 2 itself.

The disclaimer about proportional representation is likely to be virtually

meaningless in practical operation. In the seminal decision in Baker v. Carr, 369

U.S. 186 (1962), the Supreme Court merely held that matter of reapportionment

were not political questions. The Court did not, however, purport to adopt any

specific constitutional rule for apportionment. The majority suggested a good
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deal of flexibility for states, provided that they acted in accordance with some

rational policy. In his dissent, Justice Frankfurter noted that discussion of vote

"debasement" or vote "dilution" cannot occur in the abstract. One needs an

underlying frame of reference, a normative political theory, to determine what a

vote is worth. An inference he-drew from the majority opinion in Baker was that

it did indeed have a theory of apportionment in mind when it described the

Tennessee legislature as malapportioned - namely, one person, one vote.

Inexorably, the Court was led to that simple manageable formula within two

years of the Baker decision.

As a practical matter, one can reasonably predict a similar scenario in the

interpretation of revised Section 2. The numbers will become increasingly

important to courts adjudicating Section 2 claims because of the complexity of

the process of examining all the other factors that would go into such a lawsuit.

The legislative change to a "results" standard would be an invitation to the

courts to give great weight to the numerical outcomes. The direction of the

legislative change could well be interpreted as a green light for considering

impact and, as a matter of practicality, the courts likely would tend to rely

increasingly on the manageable stati.ftlcal data that would become available

during the course of the litigation. That is a natural development since courts

will look to evolve objective, statistical standards if the statute permits; use of

such rules reduces the complexity of cases, adds uniformity and narrows the

range of discretion for a court. It also would tend to reinforce the importance of

naked statistical evidence.

One other ambiguity in the language of reviscd Section 2 is worthy of

mention. Since the language prohibits practices that result in a denial or

abridgement of the right to vote, the section could be interpreted to apply to
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black-majority jurisdictions as well as to white-majority areas. Consequently,

one can foresee claims for assured representation by whites in formerly white-

majority cities such as Detroit. If these minority whites can show that higher

tax rates or other social policies by black city administrations are likely to

encourage further white flight, would that effect be sufficient to state a cause

of action under revised Section 2? The potential for enhanced judicial oversight

of a multiplicity of local government policy decisions is expanded considerably

by the results language of revised Section 2.

4. There seems to be an assumption underlying the revision of Section 2

that minority political interests will be better served by the elimination of at-

large elections and the adoption of a districting system for local elections. The

reasontng-seems to be that black elected officials should represent the interests

of black constituents, and that blacks are discriminated against if they are

required to seek political advantage by voting for more favorable white

candidates.

The districting approach assumes the existence of racially identifiable

living patterns, since it will achieve no representational goal if neighborhoods

are racially integrated. It also assumes the propriety of encouraging racial bloc

voting. The very rationale for seeking districts with black majorities is that

blacks will be able to elect a black candidate to office. This strategy for dealing

with the ugly residue of Jim Crow accepts the racial basis for decisionmaking

but seeks only a piece of the action. It promotes one form of racial politics as

an antidote to another, unacceptable form of historically based racial politics.

District elections may achieve some increase in black representation in

some areas. But overall it Is unclear whether black influence will increase or

diminish by the shift from an at-large to a district system. Although it may be
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true that racial polarization in some communities effectively precludes the

election of black candidates, this does not mean that black political influence is

necessarily nullified. In the at-large system, blacks have an incentive to forge

coalitions. Once the districting system is adopted, that reduces or eliminates

the incentive for the formation of inter-racial coalitions. Representatives in a

polarized environment may take a firmly parochial perspective, making

governance more difficult.

Moreover, in some communities important local decisions are made by

representatives to state government. Where evidence of lack of political clout

at the local level exists, that does not necessarily mean that coalitions cannot be

formed in the election of officials to state legislative or executive office.

Provided no malapportionment exists, blacks can have a fair shot at influencing

decisions that affect them locally by participating in coalition-formation for

the election of officials at higher levels of state government.

In his dissenting opinion in Wright v. Rockefeller, 376 U.S. 52, 66-67 (1964),

Justice Douglas made the point that there is no national interest in defining

political groups according to racial characteristics.

The principle of equality is at war with the notion
that District A must be represented by a NegMl, as it is
with the notion that District B must be represented by a
Caucasian, District C by a Jew, District D by a Catholic,
and so on. . . . That system, by whatever name it is
called, is a divisive force in a community, emphasizing
differences between, candidates and voters that are
irrelevant in the constitutional sense. Of course race,
like religion, plays an important role in the choices which
individual voters make from among various candidates.
But government has no business designing electoral
districts along racial or'eligious lines.

When racial or religious lines are drawn by the
State, the multiracial, multireligious communities that
our Constitution seeks to weld together as one become
separatist; antagonisms that relate to race or to religion
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rather than to political issues are generated; communities
seek not the best representative but the best racial or
religious partisan. Since that system is at war with the
democratic ideal, it should find no footing here.

As the Subcommittee contemplates the direction to take with respect to Section

2, it should take its lead from Justice Douglas in eschewing the racial piece-of-

the-action approach,._ Ultimately, that reflects the path of cynicism, at odds

with our finest democratic traditions; it attempts to eradicate the effects of

prior racial discrimination by perpetuating the evil of governmental

decisionmaking in accordance with racial factors. In short, by alleviating the

incentive to create bi-racial coalitions at the local level, the piece-of-the-action

approach encrusts rather than exorcises a previous system of racial politics.

II. Accommodating Principle and Pragmatism

To this point I have sought to demonstrate that the case for an effects

standard for Section 2 must either adopt an unacceptable concept of

entitlements based on race, or it cannot be defended as a substantive standard at

all as a matter of principle. At the same time, I have acknowledged that the

principal objection to the intent test for proving discrimination is the pragmatic

one of mustering enough evidence of impermissible intent to carry a burden of

persuasion before a finder of fact. I will now address myself to this pragmatic

concern and suggest an approach, consistent with the intent framework, that

accommodates the fundamental commitment to principle with the legitimate

concern for pragmatism.

There are two very different types of effects tests that must be

distinguished. To this point I have spoken of an effects test that is substantive in

character. It purports to measure race discrimination by focusing on the results

of certain seemingly neutral conduct. Another type of effects approach involves
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primarily a matter of evidence. Its orientation is basically pragmatism, not

principle. It retains as a matter of substantive principle the basic theory of

nondiscrimination and its standard of discriminatory intent. Its goal is not an

alteration of the fundamental concept of what discrimination is; rather, it

accepts the fair process focus of the nondiscrimination principle. Its objective is

the pragmatic one of decreasing the amount of undetected purposeful

discrimination that occurs. It recognizes that the behavior of complex

organizations like government may not be easily individualized or personalized.

Under an evidentiary effects approach, if a certain result is almost

certainly to have been caused by a discriminatory act, then proof of the result

alone should impose a burden of justification on a defendant to explain its

conduct on the basis of neutral, non-racial policies. Since a defendant is

permitted an opportunity to rebut the evidence of discriminatory impact, the

substantive implications of the evidentiary effects notion are not so grave. The

fundamental principle of nondiscrimination is preserved; use of effects in

specified, narrow circumstances can be justified as an evidentiary mechanism to

avoid some of the pragmatic problems of proof under the intent standard. In

essence, this type of effects-oriented doctrine is an institutionalization of

normal principles of circumstantial evidence.

An appropriate analogy to the doctrine of res ipsa loquitur (the thing

speaks for itself) in the law of torts may be helpful. The res ipsa rule is largely

an evidentiary rule for proving the existence of negligence in cases in which

plaintiffs haveuadifficult time in securing all the necessary evidence to make

out a case. Under res ipsa the underlying theory of liability - negligence - is

retained, but where an accident would not happen in the ordinary course if -

proper care is utilized, a plaintiff can create an inference of negligence without

directly showing that the defendant committed a specific negligent act.
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An illustration from the law of medical malpractice is appropriate. If an

Injured patient can show that surgical sponges were left inside her after an

operation, she raises an inference that the surgeon was negligent. A factfinder

would be justified in establishing the defendant's negligence from this showing

alone. The defendant, on the other hand, is afforded an opportunity to rebut the

inference of negligence by showing that the injury was not his fault. Rebuttal

evidence is relevant to show either that no negligence occurred or that it did not

cause the injury.

Applied in the voting rights context, the res ipsa idea, if embodied in

legislation, would suggest an accommodation between the mandate of principle

and the call for a pragmatic way around problems of proof. Where common

sense and experience indicate that a certain racially disproportionate impact

almost always stems from purposeful discrimination and no other cause, and

where direct proof of the discriminatory conduct itself is difficult to obtain,

some form of an evidentiary impact approach may be justifiable. A defendant

would than be permitted to present evidence justifying its conduct on

nondiscriminatory grounds, indicating the neutral, non-racial basis for the

decision. The factfinder would have to weigh the overall evidence to determine

whether, with the assistance of the res &= - type inference, the plaintiff would

prevail by carrying his overall burden of persuasion on the ultimate question of

intent.

In practice, I would think that the Subcommittee, from its hearings and

independent investigations, could identify types of conduct which have very little

social utility, which are subject to abuse by persons seeking to disenfranchise

minorities, and wherein a violation is very difficult to establish. These specific
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procedures or practices could be enumerated in the legislation, suggesting that

proof of the use of these practices and otherwise unexplained disproportionate

-results would raise an inference of racially discriminatory intent. The

Subcommittee would have to be careful not to embrace this invitation so

enthusiastically so as to swallow up, by a procedural artifice, the basic

underlying intent principle. Nevertheless, used selectively, this approach offers

an opportunity to strike a balance between principle and pragmatism. It is also a

technique that Congress has used in another form in other sections of the Voting

Rights Act - for example, when literacy tests were prohibited because of the

potential for abuse, the difficulty of proving discriminatory purpose in the

administration of the test, and the relatively low social value of the results of

the literacy tests themselves.

If asked for an illustration of a candidate for this evidentiary impact

approach, I would suggest the so-called anti-single-shot balloting provisions

found in a number of areas. These are likely to be used to suppress minority

voting influence without any substantial and social policy being served. Proof by

a plaintiff of disproportionate results caused by the anti-single-shot factor could

well be allowed to create an inference of discriminatory intent, imposing a

burden of justification on a defendant. Perhaps the numbered post mechanism

used in some at-large systems might be a candidate for res ipsa-type treatment.

The at-large system itself, on the other hand, has such substantial, non-racial

justifications and is so widespread in use without disproportionate impact that it

would not seem to be a proper candidate for res ipsa-type treatment. Specific

enumeration of practices or procedures would depend on the outcome of further

inquiry by the Subcommittee into the justifications for and possible abuses of

specific voting mechanisms.
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Senator TiiuRmoN. Our next witness I believe is the last wit-
ness, Mr. Drew Days of the Yale University Law School. Mr. Days
was formerly head of the Civil Rights Division of the Justice De-
partment during the Carter administration.

We are glad to have you, Mr. Days. You may now proceed.
Mr. DAYs. Thank you, Senator Thurmond. I have a prepared

statement that I would like to submit for the record and simply
summarize in my testimony the content.

Senator THURMOND. Without objection, your entire statement
will go in the record, and you will have 10 minutes to summarize.

STATEMENT OF DREW DAYS, ASSOCIATE PROFESSOR OF LAW,
YALE UNIVERSITY

Mr. DAYS. Senator Thurmond, as you indicated, one of the rea-
sons for my being here is because I think that of the people who
have dealt with voting rights issues, I am one who has had perhaps
some of the closest exposure to the operation of the Voting Rights
Act.

I say that not merely because I served as Assistant Attorney
General for Civil Rights in the Carter administration and had legal
responsibility or departmental responsibility for this area of the
Government's role in enforcing the Voting Rights Act but because I
was personally involved in its enforcement.

I was involved in reviewing submissions and going over proposed
objections and dealing with lawyers and elected officials from a va-
riety of communities, and so I think that I can say, as I do in my
statement, that there has been a significant increase in the ability
of minorities to vote and to elect candidates of their choice but that
we have a long way to go.

Therefore, the first part of my testimony is really directed
toward the manner in which the Justice Department during my
tenure enforced the Voting Rights Act and evidence of the continu-ing need for the Voting Rights Act, particularly section 5 of that
legislation.

When I testified last July before the House on the extension of
the Voting Rights Act, the Reagan administration was considering
a number of proposed modifications in the act which I thought
would seriously weaken the act's effectiveness, and I spent much of
my House statement addressing those questions.

It is now my understanding, however, that any thoughts of modi-
fying the act to require nationwide preclearance, to restrict the
types of changes subject to preclearance, to replace preclearance
with mandatory notice mechanisms, and to change the section 5
coverage trigger and the bilingual provisions, have been abandoned
by this administration. In view of this development, I would like to
direct the committee's attention to my House testimony, which is
part of the House record, for my thoughts on those issues.

What I would like to do today is devote the balance of my time to
two issues that I understand are of particular interest to the
Senate in its consideration of the Voting Rights Act. The first is
bailout and the second is a proposed amendment to section 2 of the
Voting Rights Act.
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I am aware that one of the topics being most discussed in the
Senate is the procedure for bailing out, that is, for terminating sec-
tion 5 coverage for a covered jurisdiction. Of course, there is a" cur-
rent bailout provision with provisions that allow jurisdictions with
a genuine history of nondiscrimination to bail out.

That procedure is complicated in and of itself and quite frankly,
as I indicated in the House, I would not be in favor of any tamper-
ing.with that provision unless there were strong reasons to do so. I
reviewed the testimony in the House and looked at some of the tes-
timony before this committee, and quite frankly, I do not see any
powerful ustification for changing the existing bailout provision.
Nely, I have not seen any parade of representatives from juris-
dictions covered by the Voting Rights Act and the section 5 provi-
sions, saying that they have not engaged in discrimination against
members of their community, that they have had a clean record
with respect to submissions under the Voting Rights Act, that
there have been no objections, and so forth and so on.

However, I understand that the House of Representatives decid-
ed to amend the bailout provisions because it was concerned about
achieving another objective, and that was providing greater incen-
tive to jurisdictions to get out from under section 5, to provide
some sense that if they did attend to the question of providing
greater opportunity for minorities, if they complied with section 5,
if they were not engaged in any violations of Federal law or the
Constitution, that there would come a time when they would be
able to get out from under section 5.

I think that the bailout provisions in S. 1992 achieve precisely
that. They provide an incentive for jurisdictions, to quote the At-
torney General, Attorney General Smith, "to bring blacks and
other racial minorities into the mainstream of American political
life." This is, you might say, an "earn you way out" bailout, and I
think that is appropriate.

I will not go into the details of that particular bailout provision
but essentially what it does is require that jurisdictions demon-
strate a clean record under traditional provisions-in other words,
there are objective ways of evaluating their compliance-but it
goes on to say that those jurisdictions have to show some affirma-
tive action, if you will, to insure that minorities are not fenced out,
that we are not talking about some boilerplate compliance with the
requirements under that provision.

I think that these provisions will in fact allow counties and other
jurisdictions, in some cases States, perhaps, to bail out of the sec-
tion 5 coverage. In fact, I am told that when Mr. Armand Derfner
testified before this committee, he appended to his testimony a
chart that demonstrated that just using the first part of the bailout
standard, in excess of 24 percent of the counties presently covered
would be able to bail out from section 5 coverage.

I understand also that there is a concern with respect to main-
taining the exclusive jurisdiction, if you will, of the U.S. District
Court for the District of Columbia over section 5 cases. As I set out
in my testimony, I think that maintenance is appropriate for a va-
riety of reasons.

My experience as Assistant Attorney General tells me that shift-
ing jurisdiction from the District of Columbia to the local district
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courts would not be simply a jurisdictional modification. It would
be a major undoing of the essential part of the congressional
scheme that has helped to make the Voting Rights Act as effective
as possible.

With respect to the amendment of section 2, 1 am in favor of this
proposed amendment as well because I believe it provides much-
needed clarification with respect to standards of proof required in
suits brought under section 2 after the Supreme Court's fragment-
ed decision in Cit of Mobile v. Bolden. As my testimony sets out,
while Mobile-at least the plurality opinion in Mobile-asserts that
proof of intent is required in order to show a violation under sec-
tion 2 of the Voting Rights Act or of the 15th amendment, that was
not the understanding of judges and lawyers and commentators
who had been looking at the question of attacks upon discrimina-
tion in voting for a number of years.

In fact, all of those parties were relying on a combination of
cases that began in around 1965, particularly Whitcomb v. Chavis
and White v. Regester, as an indication of what would be required
to prove a violation of the Voting Rights Act or of the Constitution
with respect to discrimination against minorities. Those cases-in
my estimation and in the estimation of the numerous courts that
dealt with this Msue-those cases stood for a "totality of the cir-
cumstances" analysis of the situation. •

It seems to me that the proposed amendment to section 2, given
the report language in the House report, given the fact that there
is a direct link identified between the amendment to section 2 and
the White v. Regester standard, what Congress would be doing here
would be particularly consistent with the goals that it has been
trying to achieve since the Voting Rights Act was passed in 1965,
indeed since 1959 and 1960 when these issues were of great concern
to the Congress.

Given this confusion after Mobile, given the fact that, as many of
the witnesses before me have testified, it is hard to determine what
more one does after Mobile to achieve a successful attack upon cer-
tain systems that fence out minorities, change in the provision is
completely warranted. Given this state of affairs, I think that the
Congress has ample justification for seeking to amend section 2 of
the Voting Rights Act.

It achieves the objective of making it possible for litigants to de-
termine and prove exclusionary activities but it also does not give
litigants a free ride. As the disclaimer language points out, it is not
a situation where one can simply show disproportionate representa-
tion and win the case.

There has been some suggestion that without an intent test
under section 2, communities will be called racist. With all due re-
spect, I do not think that the Congress should deal with this very
serious issue based upon concerns over name-calling. It is as
though, in looking at a reapportionment case where it has been de-
termined by a court that a community has not followed the one
person-one vote principle, that evelone will call the people who
were involved in that process "Boss Tweed."

I think what we should be concerned with is making certain that
where a combination of public activity and private discrimination
have joined to make it virtually impossible for minorities to play a
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meaningful role in the electoral process, that something can be
done.

In conclusion, I would like to say that we have come a long way
but I believe it remains with this Congress to take the next impor-
tant step to insure that we are not left in 1982, 1983, and 1985 with
communities where black voters might as well be in South Africa,
given the type of exclusion that they experience in trying to play a
meaningful role in our most valued process, that is, the process of
casting a ballot and electing candidates of one's choice.

Thank you very much.
Senator THURMOND. Mr. Days, I believe you claim flagrant viola-

tions in covered jurisdictions are the rule rather than the excep-
tion. Are you referring to a failure to submit changes for preclear-
ance.

Mr. DAYS. Yes, I am, Mr. Chairman.
Senator THURMOND. Do you know of anyone in these covered ju-

risdictions who has attempted to register or vote and was refused?
Mr. DAYS. Yes, I do. I do not know them by name but I could

point you to--
Senator THURMOND. Would you cite those for the record and tell

us what you did about it as Assistant Attorney General, to correct
it?

Mr. DAYS. Senator, I do not have those records before me but I
am certain that my successors in the Civil Rights Division would be
happy to provide you with that evidence. I think it is there in the
record and easily found and submitted to the committee.

Senator THURMOND. You have specific instances of persons who
were refused the right to vote?

Mr. DAYS. Absolutely.
Senator THURMOND. We would like very much to have that. We

are wondering what the Federal officials did to correct that.
Mr. DAYS. Well, one of the things we did--
Senator THURMOND. They had a duty to perform, did they not?
Mr. DAYS. Absolutely, and we tried to perform that duty.
Senator THURMOND. Did this occur while you were Assistant At-

torney General? -
Mr. DAYS. Yes, it did.
Senator THURMOND. Did you take action to correct it?
Mr. DAYS. To the best of my ability, given the resources that

Congress provided.
Senator THURMOND. Would you give us the facts about each of

those cases, supply it for the record?
Mr. DAYS. Well, Senator, with all due respect, I can perhaps go

over to the Justice Department and comb through those records
but I think that a properly framed question to the present adminis-
tration would elicit the evidence that you are seeking.

Senator THURMOND. Well, you might be able-to put your finger
on it over there, with all the records they have, quicker than they
could. If you will work with them I am sure they will cooperate
with you, if you--

Mr. DAYS. Let me understand you question, Senator. Are you
asking whether in 1977, 1978, 1979, or 1980 there were instances in
which minority group members were turned away from the
polls-



1369

Senator THURMOND. In which anybody attempted to register or
vote and was refused, and then I want to know what you did about
it as Assistant Attorney General, whether you helped those people,
which you should have done, I presume.

Mr. DAYS. Well, the short answer, Mr. Thurmond, is that I was
responsible for suggesting that some 3,000 Federal observers be
sent to jurisdictions during the time that I was Assistant Attorney
General. That decision, in almost every case, was bakectupon-pow-
erful evidence of discrimination against minorities.

With respect to the physical act of casting the ballot-we are not
talking about other problems of gerrymandering or manipulation
of the mechanism of voting but the physical act of going in and
casting a ballot-3,000 observers were sent to a variety of jurisdic-
tions. That record, is, I think already in the testimony in the House
and to me that is a very strong example of the problem that con-
tinues to exist.

Senator THURMOND. Well, Mr. Days, we do not want generalities.
I am asking you a specific question: Do you know of anyone in
those covered jurisdictions who has attempted to register or vote
and was refused? During the time you were Assistant Attorney
General, do you know of any that attempted to register or vote and
were refused?

If you do know of those, would you tell us what you did in each
case to help those people, to correct the situation.

Mr. DAYS. Mr. Chairman, I will try to respond to your question
but I want to say again, I am not the custodian of those records. It
seems to me more appropriate to direct your inquiry to the present
incumbent of the job of Assistant Attorney General for Civil
Rights. I do not have access to those records.

Senator THURMOND. They will cooperate with you, I am sure, if
you will contact them.

Senator MAmIAs. Mr. Chairman?
Senator THURMOND. Senator?
Senator MATHiAS. If you would yield to me, as I understand Pro-

fessor Days, he says that this is detailed in the House report. Am I
right?

Mr. DAYS. That is correct.
Senator MATHLAs. Might I just offer a suggestion here, that we

ask him to identify the pages in the House report and submit them
as a part of this record.

Senator THURMOND. That will be fine, if the House report has
the information, the specific information I asked for.

Mr. DAYs. The House record does.
Senator THURMOND. I am opposed to anybody being deprived of

the right to vote. I will fight for anybody's right to vote. They have
a right to vote. They have a right to register, they have a right to
vote, and no one should deprive them of it. If anybody claims they
were denied the right to register or vote while you were Assistant
Attorney General, then I presume you took some steps to help
them, and I would like to know of the different instances in which
that occurred and what you did to help those people. You had a
duty there.Mr. DAYs. I certainly did, sir.

93-758 0 - 83 -- 87
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Senator TmhumoNm. Now the next question is, How many suc-
cessful contested bailout suits have there been? Would you give us
those citations?

Mr. DAYS. Zero.
Senator THmxmoND. What is your answer?
Mr. DAYS. None.
Senator TmmmoND. How many counties have had examiners

rather than observers under the act'?
Mr. DAYS. I think about 60 jurisdictions have had examiners.
Senator TmhuMoND. Sixty, you say?
Mr. DAYS. Yes.
Senator Twumom. I am pleased that you agree with the Attor-

ney General that bailout should offer some incentive. Of course, for
the past 17 years there has been an absolute bar to all but a rela-
tively miniscule number of jurisdictions. Our inquiry should focus
on a fair, reasonable, and workable bailout. Under this test it is the
opinion of most people that S. 1992 fails. Now do you believe con-
sent decrees should bloc bailout?

Mr. DAYS. Yes, I do.
Senator TmmMoND. How can the bailout be a fair incentive if

the jurisdiction cannot control the factors upon-which bail- out is
determined?

Mr. DAYS. I think they can control the factors upon which bail-
out is determined. It sets out the ways in which a jurisdiction can
insure that it is not running afoul of the standards under the pro-
posed bailout, that is, responding to claims of discrimination
promptly, not making changes iout getting preclearance with
the Justice Department or through declar iat ion in the Dis-
trict of Columbia.

If they oppose a particular finding, it can be overturned through
some type of suit in the District of Columbia, an original action,-so
there are many ways in which a jurisdiction can control its eligibil-
ity for bailout under this proposed provision.

Senator TmIuoND. The question was, if the jurisdiction cannot
control the factors, then what is your answer?

Mr. DAYS. Well, if it could not control the factors I would be con-
cerned about that but I do not think that is the state of affairs pre-
sented by this amendment.

Senator TmmmoND. Mr. Days, can a suit filed by anyone bar
bailout?

Mr. DAYs. Can a suit by anyone bar bailout?
Senator Tmemuom. Yes.
Mr. DAYS. I do not believe so.
Senator ThumoND. In other words, can someone just file a suit

and would that bar bailout?
Mr. DAYS. No, that is not the case.
Senator DCNCINI. Mr. Chairman, would the chairman yield on

that question?
Mr. Days, at page 8 of the bill down at the bottom it starts:

No declaratory judgment underthis action shall be entered during the pendency
of any action o menced before the filing of an action under this section and alleg-
ing such dmial or bdgemnt of the right to vote.
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I interpret that, and I would appreciate it if you do, as indicating
that if everything is cleared on the bailout but there is a complaint
filed, then the bailout could not proceed as long as that complaint
is pending.

Mr. DAYS. Well, that is certainly correct, yes.
Senator DECONCiNI. I thought maybe that was the chairman's

question.
Mr. DAYS. Well, I think what ultimately it means is, until there

is a final judgment of a court that determines that there have been
denials or abridgements, it is simply that this bailout provision
would not let bailout be granted while there was a lawsuit before
the courts. It is simply allowing the courts to resolve that com-
plaint.

Senator DECONCINI. Therefore, to answer the chairman's ques-
tion, yes, if someone brings a complaint or files a suit, as the chair-
man made reference, that would stop the bailout even-

Mr. DAYS. During the pendency of that litigation, yes that is cor-
rect.

Senator DCoNcINi [continuing]. During the pendency of that
litigation. I just wanted to clear that up.

Senator THURMOND. Therefore, anyone can file a suit, with merit
or without merit, and that bars a bailout.

Mr. DAYS. That is right but I would think that if the case is with-
out merit, it would be thrown out. If it is with merit then what is
achieved is precisely what I think the Congress ought to be achiev-

enator THURMOND. What safeguards will prevent an administra-
tion from bowing to political pressure and appointing examiners
merely to prevent a jurisdiction from bailing out.

Mr. DAYS. Well, Senator Thurmond, this Congress enacted -the
Voting Rights Act of 1965, including section 6, which sets out
standardsiby which an Attorney General is to determine whether
examiners should be sent. My experience has been-not only my
personal experience but my experience in looking at what Attor-
neys General have done over this period-that those provisions
have been faithfully adhered to. I see no reason for expecting that
there would be any wholesale change in the future.

Senator THURMOND. What are the standards?
Mr. DAYS. Well, there are several standards. The Attorney Gen-

eral has to certify, one, that he has received complaints in writing
from 20 or more residents of the political subdivision alleging that
they have been denied the right to vote under color of law and that
he believes-and I am summarizing-that he believes such com-
plaints tobe meritorious, or that in his judgment-and it says in
parentheses-"considering, among othar factors, whether the ratio
of nonwhite persons to white persons registered to vote within that
subdivision appears to him to be reasonably attributable to viola-
tions of the 14th or 15th amendment, or whether substantial evi-
dence exists that bona fide efforts are being made within such sub-
divisions to comply with the 14th or 15th amendment." The ap-
pointment of examiners is otherwise necessary to enforce the guar-
antees of the 14th or 15th amendment.

That is, in essence, what the Congress decided should be the
standards in 1965.
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Senator TmmMoND. Is that decision reviewable?
Mr. DAYS. It is not.
Senator TmmMoND. By the Attorney General?
Mr. DAYS. No, it is not.
Senator TmmmoND. Senator Mathias?
Senator MAXT*&. Thank you, Mr. Chairman.
Let met just ask one question on this same line raised by the

chairman and b Senator DeConcini: If there were to be a case
filed without substantial merit, and presumably just to block a
bailout-

Mr. DAYS. Yes, sir?
Senator MAn s [continuing]. In your opinion, do the Federal

rules of procedure give to Federal judges ample authority to deal
with that kind of case, without substantial merit?

Mr. DAYS. Absolutely.
Senator MAnmB. Therefore, your original judgment that the

filing of a case would not block a bailout really is the right answer.
Mr. DAYS. Well, I try to give right answers, Senator, and I

thought I was right when I said it but of course there is a legiti-
mate concern with respect to these particular issues-

Senator MATiAS. There is a way it can be done.
Mr. DAYs. And I think the experience with the Voting Rights Act

has demonstrated that courts can act expeditously when they un-
derstand that important issues turn on a prompt resolution. There
are cases filed all the time that have to do with elections, not nec-
essmly having to do with race, and the judges work overtime, they
get the parties in on Saturdays, and in the evenings and they re-
solve the case. Therefore, I think that we have ample evidence of
the ability of the courts to deal with a suit that is friled attempting
to achieve this blocking purpose for no good reason whatsoever.

Senator MAmAs. Any one of us in this room can be sued at any
time, as long as the courthouse doors are open.

Mr. DAYS. That is right.
Senator MALTAs. Whether it amounts to anything is another

S. DAYS. I think those of us on this side are more likely to be
sued effectively than those on that side, Senator. [Laughter.]

Senator MATHA. Well, we get our share. That is why we have
Senate counsel these days.

I must say that when you were discussing the amendment, I had
to think a little bit that in spite of the precept that history never
repeats itself, that history was in fact repeating itself a little be-
cause in this very room the kind of description of what we were
trying to do wms given to this committee by Attorney General Katz-
enbach in response to a question that was asked by a member of
the committee, a dear friend of all of us, Hiram Fong. He raised
the question specificaly in connection with section 2.

Attorney General Katzenbach talked about dealing with the ef-
fects, and he talked in very much the language that you used to us
this morning, perhaps not the very words, so that we cannot say
that history did repeat itself precisely but certainly in the same
tenor and in the same way. That, I think, is the spirit in which the
act of 1965 was enacted. That is the spirit in which the courts ad-
ministered it, at least up until Mobile, and that is merely what we
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are trying to restore, not to grdft any new or exotic development
onto the act. Would that be your judgment?

Mr. DAYS. Yes, Senator, precisely.
Senator MATHIAS. You may recall that in the Burton case-

which is one of those cases, perhaps, that the chairman was inquir-
ing about, a case in which you had some involvement-that the
Court relied upon the transcript of the colloquy between Senator
Fong and Attorney General Katzenbach on this very point.

Mr. DAYs. That case is particularly troubling, Senator, because I
understand that the Supreme Court has stayed the mandate in
that case and is going to be considering it this term. If a case like
that cannot survive, and I think there are serious doubts now
posed about its vitality, I think that the purpose behind the Voting
Rights Act and the objectives of the Congress will be substantially
frustrated.

Senator MATHIAS. Of course, when I say the Court depended on
it, f-assume they did because it was cited in the Department's brief.
The Court was thus aware of that transcript.

Mr. DAYs. That is correct.
Senator MATHIAS. I want to thank you. I think you have been

-very helpful to us today, and I appreciate your coming. It is good to
have you back again.

Mr. DAYS. Thank you, sir.
Senator THURMOND. Senator DeConcini.
Senator DECoNcImI. Mr. Chairman.
Mr. Days, I have one question on this bailout provision, that I

think the-Governor of Texas raised, which concerns me. Since the
act has been held to apply to all jurisdiction, school districts or city
elections or what have you, do you feel that it makes sense to re-
quire each and every jurisdiction within a State or a county to bail
out before that county or the State itself could bail out?

The example-I did not think too much of it because the State I
come from only has 14 counties and 100-some school districts but
Texas has 260-some counties and 1,100-shool districts, and I do not
know how many other irrigation or other elected districts-the
Governor gave the hypothetical, what if every jurisdiction there
except one was in fact cleared and there were no complaints filed?
Ought there to be some procedure orsome consideration to let the
rest of the jurisdictions bail out and keep this one under custody,
under urisdiction and scrutiny? Can yotA comment?

Mr. DAYs. Yes, I can, Senator. I think that what the 15th amend-
ment was about and what the original Voting Rights Act was about
and what this proposed bailout provision is all about, is putting the
responsibility and keeping it where it has always been, that is, at

........ the State level: A State, which is really the only entity that we rec-
ognize in our Constitution, is not going to be absolved of the re-
sponsibility for overseeing the protection of the rights of minorities
within its boundaries. Until every jurisdiction that is subject to the
Voting Rights Act has complied with it, I do not see any reason for
letting States out from under the preclearance provisions.

Senator DECoNcim. Well, I appreciate that. I find it a little diffi-
cult that one complaint involving one school district out of maybe
2,000 entities could keep a State from bailing out. I have no sympa-
thy for that entity where the complaint is, from the standpoint of
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whether it should be bailed out, as long as there is a complaint. If
it does not have any merit, it will be thrown out, as you indicated.

Mr. DAYs. I think it just reflects the fact that the State has a
tiny step more to take, and not that the State is going to be under
the provisions of section 5 inevitably. If it is, then I think it says
something about the incredible inability or unwillingness of the
State to take that precise action that the Voting Rights Act-ought
to direct it to take.

Senator DECoNCna. Well, a State with thousands of jurisdictions,
it could conceivably be that they could never have them all comply-
ing all at the same time. Now a State with a dozen jurisdictions or
less, I can agree with you. Somewhere it seems to me that the
numbers finally become a little unreasonable, to force the State
and the rest of the people never to be able to bail out.

I do not have an answer to it, and I just thought maybe you had
some comments other than, sure, everybody has to be just perfect.
Unfortunately, that is not the way life is and I hate to see those
who really have complied and are perfect, to suffer because one ju-
risdiction out of multiple thousands might be in violation.

Mr. DAYS. Well, Senator, perhapsthe Congress will get to the
point where it is confronted with a number of those examples and
may want to rethink this but I certainly do not think that is the
situation now.

Senator DECONCIM. Well, I think you are right. I do not think
that we have that, and it is somewhat hypothetical on my part but
the Governor made a point, at least from a hypothetical case, that
that could occur and I can see how it could.

Mr. DAYS. Yes.
Senator DzCoNcn. Thank you.
I have no further questions, Mr. Chairman.
Senator Tmmmopw. Counsel for the subcommittee?
Mr. MAmiwAr. Professor Days, at page 55 of the transcript of

your testimony before the House of Representatives last year, you
said that you thought that the courts would interpret the term 're-
sults" as "very much like effects." Do you still hold to that view?

Mr. DAYs. I do not have the transcript before me but I hope that
what I said under those circumstances was that the results test
would be viewed as looking at a totality of the circumstances, look-
ing at the context of which certain determinations were made, and
then arriving at a judgment as to whether there has been discrimi-
nation.

Mr. Well, I think I am using the. res
from your statement when you said "very much 1ie. We probably
ought to go back and look at the context but you would disavow
that statement today, is that right?

Mr. DAYS. No, I do not disavow things lightly and I do not see
any reason to do so with respect to that testimony, particularly
since I do not have it before me. However, I think the context of
the discussion before the House was whether courts would have dif-
ficulty understanding what the results test was all about.

That took place at a time when negotiations were still going on
as to how to narrow the definition of 'results" in the ultimate bill
that passed the House. Certainly, through the intercession of Mr.
Hyde and some other people, the ultimate product was one that
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had in it a specific disclaimer with respect to proportional repre-
sentation, so that if there had been any risk of courts concluding
that because "effects" and "results" sounded like, maybe propor-
tional representation was what was being sought or identified, that
disclaimer language deals with it quite effectively, in my estima-
tion, as does the extensive House report on that issue.

Mr. MARKMAN. I just hope you can appreciate some of the confu-
sion that I think Senator Hatch has and perhaps other members of
this committee, in trying to adduce precisely what-the term "re-
sults" means-

Mr. DAYS. Yes.
Mr. MARKMAN [continuing]. Given some of the suggestion that it

is similar to "effects" and given--
Mr. DAYS. No; I understand that. That is a perfectly reasonable

inquiry to engage in.
Mr. MARKMAN. In response to Senator Thurmond's earlier ques-

tion with respect to the extent to which pending cases would stay a
bailout, is it your view in fact that section 2 is clear enough that a
case under any circumstances could be thrown out on its pleadings,
as you suggested? Particularly given the totality of factors test that
you suggest, how could a case be thrown out on its pleadings?

Mr. DAYS. Well, I never said that the case would be thrown out
on its pleadings. There are ways in which summary judgment mo-
tions can be decided in a matter of days on issues precisely of this
kind, so it is not that the courts would decide on a bare record. The
lawyers would simply be directed by the court to prepare affidavits,
to take depositions, to bring in witnesses, and have the matter con-
cluded as rapidly as possible. That has been done in literally hun-
dreds of cases.

Mr. MARKMAN. In your testimony that you submitted for the
Senate committee here, you state that the Justice Department
under your term of office did not work to "dictate any particular
result" insofar as racial proportions in redistricting proposals. You
also say that in a district with a 25-percent minority population
with four council seats, you would look askance at any district plan
that "frustrates" the prospect that "minorities will gain control of
one district." How precisely is this different from the Justice De-
partment dictating a result?

Mr. DAYS. The difference is that we looked at what would nor-
mally be expected, given a fair drawing of lines or given a fair con-
sideration of the impact that certain-in this case-reapportion-
ment plans would have on minorities. It is not that we dictated
that there would be 25 percent but we simply asked the question,
How is it possible that, drawing lines fairly, this result would not
be produced?

Now in some cases-and this is the reason why we entertained a
request for reconsideration and withdrawal-the jurisdictions were
able to come forward and demonstrate exactly why that was the
result, that contrary to our initial understanding of what was going
on, the facts were entirely different. Given that understanding of
the realities, it was not our position to say, "Come hell or high
water, you have to have one district for blacks." The result was
quite different, and I try to make the point in my testimony that
we were not seeking to maximize minority voting strength.
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I received pressures from all quarters when I was in charge of
the Civil Rights Division. There were some who suggested that per-
haps we ought to force jurisdictions to gerrymander, to carve out
certain enclaves, to insure that minorities got a certain number of
representatives on a city council or whatever might happen to be
the legislative or governmental body. We rejected those suggestions
time and time- again.

Mr. MR~mAN. You are not unaware, of course, that some people
have suggested that you did precisely that in the UJO v. Carey situ-
ation, are you?

Mr. DAYS. Well, I did not do that but I know that there are those
who suggest that the Department did that in dealing with that
problem when it arose. I think the proof of the pudding is in the
eating, and however, it is alleged that that came about-that is,
the Government's involvement in that situation and its position-
the result was that nonminority candidates were elected in dis-
tricts that were allegedly drawn to insure, beyond a shadow of a
doubt, minority representation.

Mr. N. Therefore, the test you used was something less
than a "beyond a shadow of a doubt" test but certainly something
more than not taking race into account.

Mr. DAYs. No; I did not say that. Perhaps I was being too florid
in my response to your question.

Mr. M. I am sorry if I misunderstood.
Mr. DAYs. That was not a test that had anything to do with the

way we operated.
Mr. M. Can I pursue a question I pursued a little bit ear-

lier with Mr. Chambers?
Mr. DAYS. Yes.
Mr. M IIKA. How did your division when you were in charge

make a distinction between districting proposals that attempted to
limit minority strength because of racial prejudice and those ef-
forts designed to limit the strength or the impact of a particular
neighborhood that might have been minority-dominated because of
political or partisan identification? How do we make those distinc-
tions? How does a court make those distinctions, and how does a
draftsman for a districting plan make those distinctions?

Mr. DAYS. Well, we did not make those distinctions in enforcing
section 5 of the Voting Rights Act. If the intent or the effect of a
practice was to dilute or diminish minority voting strength, we did
not care what party they were members of. That was not a consid-
eration.

In other words, what I understand the 15th amendment and the
Voting Rights Act to be all about is, whatever you call it, if the
consequence is to provide minorities of a fair opportunity to partici-
pate in the electoral process, then it is wrong and it has to be
remedied.

Mr. M. This would be the case even though a genuinely
colorblind architect of a districting plan took a look at a neighbor-
hood and he identified it as a predominantly Democratic or a pre-
dominantly Republican neighborhood, and cieated district lines de-
signed to maximize or minimize the impact of that neighborhood
purely on that basis?
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Mr. DAYS. Under section 5 that is absolutely right. Section 5 was
designed not to force that type of inquiry or not to require that
type of inquiry.

Mr. MARKMAN. Does that square with the Whitcomb v. Chavis
principle, in your view?

Mr. DAYS. We are talking about section 5 now. Section 5 is differ-
ent from Whitcomb v. Chavis. I think Whitcomb v. Chavis would
require a consideration of some of the issues that you are just de-
scribing, that is, the relationship of politics and race and the
normal give and take that we see in the political process. However,
in talking about enforcement of section 5, I think that whether
blacks or Republicans or Democrats or Socialists or whatever they
may happen to be-noneuclidian Druids-I do not think that is im-
portant. What is important is, are they blacks, are they Hispanics,
are they Chinese, and are they having their political power affect-
ed in a way that contravenes the Voting Rights Act?

Mr. MARKMAN. You are, of course, saying that this neighborhood
would be immune to a gerrymander because they happen to be
black?

Mr. DAYS. Yes, that is right.
Mr. MARKMAN. OK.
Mr. DAYS. It is one of the few immunities we have. [Laughter.]
Mr. MARKMAN. In the Mobile case, the Carter administration

Justice Department filed a brief, and it stated that section 2 of the
Voting Rights Act represented, and I quote, "a rearticulation of the
15th amendment." Is that still your view?

Mr. Days. Well, that is a nice word, "rearticulation." I certainly
think that section 2--

Mr. MARKMAN. I believe that was the word in the brief.
Mr. DAYS. My view is that the proposed amendment to section 2,

whatever was going on in the Mobile case, gets at the profoundly
difficult problems that lawyers and courts were dealing with before
Mobile using the Whitcomb v. Chavis approach. As I understand it,
the amended section 2 would get back to that standard.

I think between 1978 and 1980, when Mobile was decided, there
was a great deal of confusion existing as to exactly what was going
on. Therefore, while I do not disavow that language in a brief that
was filed on Mobile, I think that what we are talking about now is
something quite different. --

Mr. MARKMAN. On page 16 of your statement, you say that the
city of Rome, Ga., has a history of violations and would likely be
ineligible for bailout. If you do not believe that a city like Rome,
which has been found by the Supreme Court to have been absolute-
ly free from discrimination for a 17-year period, should be allowed
to bail out, who in your view can bail out? If S. 1992 becomes law,
who could or should be able to bail out?

Mr. DAYS. Well, it was the subject of an objection under section
5.

Mr. MARKMAN. I am sorry?
Mr. DAYS. It was subject to an objection under section 5. The ob-

jection was lodged because it was determined that the changes had
a discriminatory impact upon minority voters, and that is what the
Supreme Court so held.



1378

Mr. MARKMAN. However, don't you agree that objections under
section 5 are not necessarily indicative of discrimination? All they
suggest is that the community has not borne the burden of proof to
demonstrate to the Justice Department that there will not be a dis-
criminatory effect. That is not evidence of a violation, is it?

Mr. DAYS. Well, it depends on what violation you are talking
about. I think the violation under section 5 Is a legislative change
or an electoral change that has the effect of reducing the ability ofminorities to participate in the political process. I do not think that
a jurisdiction that has been found to have acted in that fashion,
putting motive to one side-and I echo the concerns of Julius
Chambers and many other people with respect to proving motive or
intent-I do not think that a jurisdiction that has been found to
have made changes that had a significant impact upon minority
voting power should be allowed to bail out.

I think that is what the bailout provisions says. I think obec-
tions do say a lot about not so much motivation but impact, that
however you describe the motivation behind it, blacks or other mi-
norities are being significantly affected.

Mr. MARKmA. In your testimony, again, you defend S. 1992's
denial of bailout to covered jurisdictions until all subdivisions have
bailed out. I believe you just reiterated this position to Senator De-
Concini.

Mr. DAYS. That is right.
Mr. MAmw. Why doesn't the same logic demand that the

States of New York and Massachusetts be completely covered be-
cause of the existence of individual jurisdictions within them that
are also covered? Can you explain to me the logic of the difference?

Mr. DAYS. Well, I supoe that one could push the logic to that
point but Congress decided other . If Congress wants to place
New York and every other State in the Nation under section 5pre-
clearance provisions, then it is perfectly entitled to do so, I suppose,
but that is not the real world we are dealing with.

Mr. MAmm. You are right that that is the law but I am
asking why do you recommend that this law not be changed. You
are endorsing the present law, as I understand it.

Mr. DAYS. Well, because I think the original inclusion of entire
States under sectio 4 and section 5 of the Voting Right Act was a
determination that the States as States had failed in their responsi-
bility and duty to respect and enforce the 15th amendment.

Mr. M. Could I ask one more question, please? What do
you mean by your assertion in your statement that we have com-
munities in this country-I do not believe you are specific in this
regard-but that we have communities in this country where
blacks might as well be in South Africa? Could you elaborate upon
that just a little bit, please? It is a pretty serious charge, I would
think.

Mr. DAYS. I think, Mr. Markman, that it is an incredible state of
affairs in this country in 1982 to find that in some jurisdictions in
this country, no matter how hard blacks and other minorities have
tried to fulfill their roles as citizens, they cannot break into the
process. That was what the Supreme Court found in Bexar County,
Texas and in Dallas County, Texas, that no matter what efforts mi-
norities made, they were still kept outside the fence and could not
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get in and play a meaningful part, to engage one-on-one in the
rough-and-tumble of the political process. They were told, "Look,
you simply do not have the ticket to get into this club."

That is what I am talking about, and there are still situations in
this country where that obtains. I do not have a name of a commu-
nity on the tip of my tongue and I probably would not say it if I did
but there are such situations.

Mr. MAaK1Aw. Thank you, Mr. Days.
Thank you, Senator.
Senator THURMOND. Thank you, Mr. Days.
[The prepared statement of Mr. Days follows:]
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PREPARED STATEMENT OF DREW S. DAYS, III

Mr. Chairman, I want to express my deepest

appreciation to you and the other members of the Subcommittee

on the Constitution for inviting me to testify on extension

of the Voting Rights Act. For it is my firm conviction that

the need for the Voting Rights Act continues to exist if

fair minority access to the electoral process is to occur

and that various proposals to alter or amend the House bill

will serve unjustifiably only to weaken not strenghthen the

Aces protections.

I think that I approach this subject from a unique

perspective based upon my nearly 4 years as the chief

federal enforcer of this most important piece of civil

rights legislation. As Assistant Attorney General for Civil

Rights from March 1977 to December 1980, it was my responsi-

bility to review, with the assistance of my staff, literally

thousands of voting changes subject to the preclearance

provisions of the Act, to lodge objections to those changes

determined to have a discriminatory purpose or effect, to

seek the assistance of the courts in enforcing such

objections and to respond to litigation brought by covered

jurisdictions challenging our refusal to grant preclearance.

I want you to understand, moreover, that I speak today based not

merely on my former ex officio status, but rather from 4 years of

direct, personal involvement in the administration of the Voting

Rights Act by the Depa."tment of Justice. I personally approved

every objection lodged by the Attorney General during my nearly

4 years in office, save for a few occasions when I was absent

from Washington and such decisions were made by my deputy pur-

suant to departmental regulations. By my rough estimate, I

approved 120 objection letters covering several hundred changes

from 1977 to the end of 1980. I personally met with literally

scores of local, county and state officials to discuss our con-

cerns over certain proposed election changes. I personally

reviewed and approved every court action, approximately 62 to
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count, filed by the Civil Rights Division to enforce the Voting

Rights Act during my tenure. And I determined when and where

federal observers should be assigned, and recommended to the

Attorney General new jurisdictions for the assignment of federal

examiners, pursuant to the Act. I stress this point, so that you

understand that my unqualified support for extension of the

Voting Rights Act grows out of a deep, direct and long-term

involvement in its enforcement.

I.

The Voting Rights Act was passed in response to compelling

evidence of continuing interference with attempts by black citi-

zens to exercise the franchise despite prior Congressional

efforts to end such practices. As the Supreme Court observed in

South Carolina v. Katzenbach:

Congress had found that case-by-case litigation
was inadequate to combat widespread and persis-
tent discrimination in voting, because of the
inordinate amount of time and energy.;equired to
overcome the oostructionis: tactics invariably
encountered in these lawsuits. After enduring
nearly a century of syszemazic resistance to the
Fifteenth Amendment, Congress might well decide
to shift tne advantage of time and inertia from
the perpetrators of the evil to its victims.
383 U.S. 301, 327-28 (1965)

Congress' decision to "shift the advantage of time and inertia*

to the victims of voting discrimination has clearly paid dividends.

Other witnesses have testified to the significant increases in

voting turnouts by minorities, in the numbers of minority candi-

dates running for office and in the number of minority-elected

officials directly attributable to the operation of the 1965

Voting Rights Act. As one who was charged with enforcing a host

of other federal civil rights laws, I can attest that the Voting

Rights Act of 1965 is by far the most effective statute on the

books. While diligent efforts have been made to achieve compli-

ance with laws prohibiting discrimination in housing, education,

employment and the like, meaningful remedies for proven violations

in these areas have come only after years of litigation. Administra-

tion of the preclearance provisions of the Voting Rights Act has,

in contrast, prevented in a matter of days electoral changes

likely to undercut or retard meaningful minority participation

at the ballot box.
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It would be unfortunate, however, for anyone to take what I

have just said or what others have said before me about the

relative effectiveness of the Voting Rights Act to mean that over

a century of injustice against minority voters has been remedied

and that we need no longer fear that new strategies will be

devised to reverse or retard what few gains have been achieved

since the Act came into existence. Nothing could be further from

the truth.

Though the Act has been on the books since 1965, any fair

assessment of its enforcement history would have to conclude that

it has been a meaningful weapon against other than the most direct

forms of discrimination for less than a decade. It was not until

1969 that the Supreme Court made clear that private parties could

sue to obtain compliance by covered jurisdictions with provisions

of Section 5 (Allen v. State Board of Elections, 393 U.S. 544

(1969)) and not until 1971 that the Justice Department received

explicit Supreme Court approval to require that changes in polling

place locations and in boundary lines by means of annexations

receive approval pursuant to Section 5 procedures. (Perkins v.

Matthews, 400 U.S. 379 (1971)). As my predecessor, J. Stanley

Pottinger, testified during hearings on the 1975 extension of the

Act:

The Congressional hearings on the 1970 Amendments
to zne Voting Rights Act reflect that Section 5 was
little used pr:or zo 19 and that the Department
of justice questioned its workability. Not until
after tne supreme Ccur:, in litigation brought under
5ection 5, nad er-. c define the scope of Section
5 in 1960 (A.lien v. Szate Board of Elections, 393
U.S. 544; d- ne Depa:=r=et negin to develop stan-
dards and proceur=ez for enforcing Section 5.
Congress gave a strong mandate to us to improve the
enforcement of Section 5 by passing the 1970
Amendments. We subsequently promulgated regulations for
the enforcement of Section 5 and directed more
resources to Section 5 so that today enforcement of
Section 5 is the highest priority of our Voting
Section. Thus, most of our experience under Section 5
has occurred within the past 5 years. Hearings on S.
407. S. 903r S. 1297, S. 1409, and S. 1443 before the
Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary, 94th Cong., 1st Sess.-
(1975)

Moreover, procedures for enforcing the voting Rights

Act have been the subject of broadly-based court challenges,

several of which had to be resolved by the Supreme Court,

almost every year since it was enacted. Just last year, in
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fact, in McDaniel v. Sanchez, 448 U.S. 1318 (1981) the

Supreme Court addressed the question of when reapportionment

plans submitted by local legislative bodies to federal

courts must satisfy Section 5 requirements. In October 1977,

I argued for the Government the case of United States v.

Board of Commissioners of Sheffield, Alabama, 435 U.S. 110

(1978) in which the Supreme Court was faced with the

question of whether voting changes enacted by a city which

is within a state designated for coverage under Section 5 of

the Voting Rights Act of 1965 must be precleared under Section

5 before they become effective. The Court held that they

did. One can gain some sense of the consequences for enforce-

ment of the Voting Rights Act had Sheffield's challenge

succeeded by looking at the Department's experience between

1965 and May 1977. During that period, it received more

than 3,600 submissions of more than 8,100 proposed changes

by political units like Sheffield. Fifty-six percent of all

Section 5 submissions and 48 percent of the changes in all

submissions during that period were from such entities. I mention

these challenges not because I question the right of affected

jurisdictions to have their day in court but rather to emphasize

that effective enforcement of the Voting Rights Act has been sig-

nificantly impaired pending resolution of such litigation. Between

December 1976 when a three-judge court in Sheffield decided against

Section 5 coverage and the Supreme Court's decision in March

1978, meaningful enforcement of Section 5 with respect to similar

entities was effectively stalled.

One must also acknowledge, in assessing the Act's effectiveness,

that covered jurisdictions have made literally hundreds of changes

that have never met the preclearance requirement of Section 5. 1

do not think it extravagant to conclude that many of those

changes probably worked to t h serious disadvantage of minority

voters. -I am proud of the performance of the Civil Rights Division

in enforcing the Voting Rights Act during my tenure. But I will

not sit before you today and assert that even during what I think

was a period of vigorous enforcement of the Act that the Department
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was able to ensure that every, or indeed most, electoral changes

by covered jurisdictions were subjected to the Section 5 process.

There was neither time nor adequate resources to canvas systematic-

ally changes since 1965 that had not been precleared, to obtain

compliance with such procedures or even, in a few cases, to ascer-

tain whether submitting jurisdictions had complied with objections

to proposed changes. It Was not uncommon for us to find out

about changes made several years earlier from a submission made by

a covered jurisdiction seeking preclearance of a more recent

enactment. Take, for example, the case of the City of Greenville,

Pitt County, North Carolina. In February 1980, the Department of

Justice received a submission from Greenville, a city with a 25

percent black population, seeking preclearance of voting changes

that became law in 1970, 1972, 1973, 1975, and 1977 without satis-

fying Section 5 requirements. In this instance, it should be

noted, the submission was prompted by inquiries we made based upon

an FBI survey conducted of voting changes in North Carolina,

conducted at our request. Though the Department found most of

the changes were nondiscriminatory, an objection was lodged to

the city's switch from a plurality to majority vote system for

election of its city council because of its discriminatory conse-

quences for black voters. Viewed more positively, however, the

Greenville experience does point up the fact that many unprecleared

changes do come ultimately to the Department's attention. Exten-

sion of the Act should increase the likelihood that existing

noncompliance with the law will be uncovered and remedied for the

betterment of minority voters.

le must also recognize that electoral gains by minorities

since 1965 have not taken on such a permanence as to render them

immune to attempts by opponents of equality to diminish their

political influence. I do not mean to be rhetorical or hyperbolic

when I say that electoral victories, won by minorities in many

communities through courageous and tenacious effort, could

be swept away overnight were protections afforded by the

Voting Rights Act removed. Shifts from ward to at-large

elections, from plurality win to majority vote, from slating
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to numbered posts, annexations and changes in the size of

electoral bodies, could, in any given community among those

jurisdictions covered by the Act, deprive minority voters of

fair and effective procedures for electing candidates of

their choice. "One swallow does not make a spring" and it

is too early to conclude that the effects of decades of

discrimination against blacks and other minorities have been --

eradicated and that they are now in a position to compete in

the political arena against non-minorities on an equal basis

without the assistance of the Voting Rights Act.

Furthermore, it bears noting that Voting Rights Act

enforcement still must be concerned with changes that have a

direct effect upon the process of casting ballots, even

though most of the serious challenges to minority

electoral gains have come recently from redistrictings and

annexations. In April 1978, for example, New Orleans, Louisiana

submitted five proposed polling place changes 2 days after the

changes went into effect for April 1 elections in that jurisdiction.

We concluded that one of the changes had had discriminatory effects,

in fact, upon the participation of black voters in the election.

In that instance, the polling place was changed only 14 days before

the election from a private home located in the 92 percent black

district to an elementary school in another, non-contiguous

district. Advertisements placed in the daily newspaper up to

March 30 contained the address of the old polling place.- On the

day prior to the election and on election itself, the correct

polling place location was given but the public-school was incor-

rectly identified. The new polling place, located approximately

16 blocks from the old, required voters, many of whom were elderly,

without automobiles or convenient access to public transportation#

to cross an interstate highway approximately 170 feet wide in order

to cast their ballots. Not unsurprisingly in view of the physical

and other obstacles to casting their ballots I have just described,

many black voters stayed at home on election day.

Between early 1977 and the end of 1980, the Attorney General, on

my recommendation, authorized the assignment of over 3,000

federal observers to monitor elections in covered jurisdictions.

93-758 0 - 83 -- 88
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In almost every case, observers were assigned based upon our

judgment that physical interference, intimidation or pressure

was likely to be directed at minority voters absent a federal

presence. Minority advances in the electoral process would appear

to me to be especially vulnerable during the next few years when

thousands of Jurisdictions will be reapportioning themselves and

making other alterations in their political structures based upon

results of the 1980 census. I can think of no worse time to pull

out from under minorities the props contained in the Voting Rights

Act than during this period.

I have attempted, thus far, to describe certain strengths and

weaknesses of efforts to enforce the Voting Rights Act, particularly

during the 4 years I headed the Civil Rights Division. One addi-

tional feature of this enforcement record, however, deserves men-

tion. For while I regarded it as my central responsibility under

the Act to ersure against changes having a discriminatory purpose

or effect with respect to minority participation in the electoral

process, I was also determined to carry out that mission in a

manner that was fair to the submitting jurisdictions and properly

respectful of the integrity of their electoral processes.

Consequently, we devoted a great deal of time and energy to

obtaining voluntary compliance by covered jurisdictions with

Section 5 procedures. We wrote and rewrote guidelines and

advisories to make such procedures as clear and nonburdensome to

covered jurisdictions as possible. Wnen inadequate submissions

were sent to us, we attempted by letter and telephone to ensure

that the affected entity understood what additional materials

we needed to make an informed judgment. And every effort was made,

even when submissions were received on the eve of elections,

to complete the preclearance process in an expeditious

fashion. Pursuant to this practice, most submissions received

preclearance. In those cases where objections were lodged,

we attempted to explain the basis for our opposition and to

suggest, but not dictate, approaches that might make the

proposed changes acceptable under the Act. We uniformly

rejected attempts through political pressure to withdraw

objections. Where jurisdictions requested reconsiderations
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on the merits, however, we gave a second look and were

willing to withdraw objections if newly presented evidence

convinced us that no discrimination would result from the

proposed changes. In these respects, I do not believe my

approach differed very much from that taken by Stan Pottinger

and most of my other predecetsogs.

I have heard it suggested that contrary to what I have

just described, Section 5 enforcement by tfle Attorney

General has been designed to ensure "proportional representa-

tion" or "quotas" for minorities in the electoral process.

Let me take a few moments of your time to explain, by way of

describing procedures the Department followed during my

tenure, why such allegations are completely unfounded.

Under Section 5 the Attorney General must detemine

whether an electoral change submittted for preclearance has

the purpose or will have the effect of denying or abridging

the right to vote on account of race or color. Once the

Department receives a submission, the first step is to discern

whether the covered jurisdiction has provided enough data on

the change to allow meaningful evaluation of its nature and

impact. If the information is insufficient, then

the Department requestsfurther data. Among the types of

information needed by the Department are population and voting

figures (by race or national origin), election results showing the

degree of racial bloc voting or polarization and the extent to

which minorities have been able to elect candidates of their

choice, census maps, and some explanation of what, if any, alterna-

tives were considered before the submitted change was adopted.

The Department also seeks the identity of knowledgeable minority

persons and organizations in the submitting jurisdiction in order

to elicit their concern on the proposed change.

An analysis of all this information is ultimately designed

to assess the pre-change level of minority political power and to

decide whether that power is augmented, diminished or not affected

at all by the change. Where the change augments the ability of

minority groups to participate in the politcal process and to

elect their choices to office, that is, gives greater recognition
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to legitimate minority political strength, then the core objective

Congress sought to achieve under Section 5 has been satisfied.

No objection is lodged, therefore. Where the change promises to

diminish or leave unaffected minority political power, further

inquiries must be made. What they boil down to in many situations

is a consideration of whether the submitting jurisdiction adopted

the proposed change despite the availability of equally acceptable

alternatives that would have given minorities a fairer opporturity

to elect candidates of their choice. Take the case of redistricting

plans. In a community with a 25 percent minority population, let

us assume that local officials can create a compact and contiguous;

set of four city council districts where minorities are likely to

have a sizeable population advantage in one district. When the

jurisdiction submits instead, however, a plan that is not compact

or contiguous, reflects substantial population deviations from

district to district or is otherwise drawn in a fashion that

frustrates any prospect that minorities will gain control of one

district in the plan, the Department is likely to object. On the

other hand, we might assume another set of facts in which it can

be shown that no fairly-drawn redistricting plan will result in

minority control of one district, because of dispersed minority

residential patterns, for example. The Department's response is

not to demand that the jurisdiction adopt a crazy-guilt, gerrymandered

districting plan to ensure that proportional minority representa-

tion. Nor is the Department going to object to a plan that does

not ensure minority control of a district where a community can

show that racial bloc voting is not a significant consideration

and that minority candidates or candidates favored by minority

voters regularly run and win even from districts where non-minority

voters are in control. In each of these instances, the

Department objective is not to dictate any particular result.

II.

It must be clear to you by now, members of the Subcommittee,

that the Voting Rights Act is needed now more than ever. It is
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my profound conviction, moreover, that any efffort to tinker

with the administative preclearance mechanism of Section 5

would serve to weaken and dilute the Act's effectiveness.

The problem which Congress documented in 1965, 1970 and 1975

is, as the record before this Subcommittee shows, still with

us. Flagrant violations of the rights of blacks and

Hispanics in the covered jurisdictions continue to be the

rule rather than the exception. Only with continued

enforcement of existing Section 5 preclearance requirements

will these violations be monitored and in more and more

instances deterred.

When I testified last July before the House on

extension of the Voting Rights Act the Rlagan Administration

was considering a number of proposed modifications which, in

my estimation, would have seriously weakened the Act's

effectiveness. Consequently, much of my House statment was

devoted to explaining my opposition to any such changes. It

is my understanding, however, that any thoughts of modifying

the Act to require nation-wide preclearance, to restrict the

types of changes subject to preclearance, to replace

preclearance withmandatory notice mechanisms and to change

the Section 5 coverage "trigger* and the bilingual

provisions have been abandoned by this Administration.

In view of this development, I would rather not repeat my

House testimony on those issues and simply direct your

attention to the record made there. Instead, I intend to

devote the balance of my statement to consideration of two

issues: a) bailout and b) Section 2.

Bail-out

I am aware that one of the topics being discussed most

is the procedure for "bailing-out," that is, for terminating

Section 5 coverage for a covered jurisdiction. Thre is a---

bail-out provision in the law as it stands, and it has

always been there. Moreover, that bail-out procedure, in

Section 4(a), has been used successfully by 24 jurisdictions

since 1975. Six such cases since 1975 have been unsuccessful,
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and, before 1975, New York succeeded in bailing-out but the

case was later reopened and New York was brought back in.

The current bail-out allows jurisdictions with a

genuine history of nondiscrimination to bail-out. Because

there is a bail-out that works in thelaw as it Ptands, when

I testified before the House I urged the Subcommittee there

to think very hard before deciding to change the procedure

and venture out into uncharted territory. Bail-out is a

complicated subject that should be complicated further by

change only if the record requires it.

In that respect, as I understand it, the record is

fairly clear: there is an absence of any clear basis or

need for a change in the bail-out formula. As former

Congresswoman Barbara Jordan testifed before the House

Subcommittee:

"Where are the incidents of jurisdictions changing
their election laws to benefit minority voters?
Where are the state legislatures which have enacted
statutes mandating enforcement by local cities,
counties, and school boards of 14th and 15th
Amendment voting rights? Where are the state
attorneys general who provide positive guidance to
local governmental attorneys? Where are the minority
citizens who testify to the good deeds of their
elected officials? If they exist at all, they
have not come before this Subcommittee."

Moreover, while a number of representatives of covered

jurisdictions came before the House Subcommittee complaining

about coverage and asking for an easier bail-out provision,

such as the city attorney of Rome, the former mayor of

Richmond, and a partyofficial from Yazoo County, these

witnesses seemed to have come from jurisdictions that have

records of significant violations and would not be eligible

for bail-out even under an amended bail-out formula. There

may well be places that have a good record and that would be

good candidates for bailing-out and yet are unable to do so

under the current bail-out formula; if there are such

places, though, they have not come forward to testify at the

hearings. Whether this is because they do not exist, or

whether it is bL tuse places that would be ready to terminate

coverage do not find coverage burdensome, I do not know. I

do know that many local officials believe (although they are
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not in a position to say so publicly) that the Voting Rights

Act is a useful reminder or prod for being certain that

voting procedures are devised and applied in a way that

focuses attention on the need to avoid diluting minority

rights. Because of this, and the relatively little burden

of complying with Section 5, it is quite likely that many

jurisdictions have learned to live with Section 5 in a

positive rather than negative way.

The House of Representatives, after considering this

subject carefully, has, as I understand it, recognized that

there may well be no jurisdiction that would be a proper

candidate for bail-out now. But the Committee report speaks

of the value of giving jurisdictions an incentive to do

better, essentially some higher standard of conduct at which

to aim.

Although I take issue with of the testimony of

Attorney General William French Smith, I would like to quote

his January 27 testimony on this very point: "...(I)t is

imperative that we not lose sight of the fact that while the

Voting Rights Act was enacted in part as a prophylactic

safeguard against racial discrimination in certain jurisdic-

tions having a history of discrimination in voting, it had

another and more critical purpose as well, which was forward

looking and constructive in nature. That purpose was to

encourage states and localities to bring blacks and other

racial minorities into the mainstream of American political

life."

Although General Smith critizes the new bail-out in S.

1992, his rationale for changing existing law is identical

to that behind S. 1992. As I understand it, the justification

for amending and expanding the existing bail-out is not to

make it easy for a jurisdiction to do the minimum amount in

order to terminate the Section 5 protections of its citizens,

without having really changed its attitude and its practices.

Rather, the provisions encourage jurisdictions to act consistently

in a non-discriminatory fashion.
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I am of the opinion that the bail-out provisions in S.

1992 accomplish the Attorney General's goal of providing an

incentive for jurisdictions "to bring blacks and other racial

minorities into the mainstream of American political life."

This is an earn your way out bail-out.

First, a jurisdiction must show it has no violations of

the Voting Rights Act or of the Constitution or other voting

rights provisions, as well as no objections to proposed

voting changes. There are five ten year eligibility tests

that target activities that would be a sign of continuing

discrimination. For example, a jurisdiction must show that

no federal examiners have been assigned. The assignment of

examiners is a good indication of voting rights abuses at

the local level. The significance of federal examiners was

recognized by the Supreme Court in South Carolina v. Katzenbach,

383 U.S. 301 (1965). The Court said that S 6(b) set adequate

standards to guide the Attorney General in appointing examiners

consistent with the purposes of the Act and protected against

arbitrary use of the appointment process. My tenure as

Assistant Attorney General convinces me that jurisdictions

to which examiners have been sent are those where there are

continuing voting rights violations.

In the category of no violations, I put a high value on

a record of no implementation of Section 5 changes by the

jurisdiction in question without submission and preclearance.

During the past 5 years, there have been an alarmingly high

number of non-submissions throughout the covered jurisdictions;

these should not be tolerated in a jurisdiction seeking to

show that it is "pure" or "saintly" and, therefore, entitled

to bail-out. Moreover, it is indeed appropriate that a

jurisdiction demonstrate compliance with the law from which

it seeks exemption.

Second, the jurisdiction must show it has taken affirma-

tive steps to bring about full voting participation, and the

steps to be taken are specifically spelled out. If the

bail-out procedure is to be an incentive, it ought to set

standards high enough to discourage a jurisdiction that
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might want to be free of the submission obligation but not

wish to undergo a true change of attitutde and practice.

Third, there is an attempt to measure the practical

effect of the things that the jurisdiction sets out to do,

by providing the opportunity to look at evidence of the rate

of participation by minority voters. The formula for Section

5 coverage is based on the use of a literacy test and a

below 50% voter registration and turnout. As a practical

matter this figure reflected the existence of discrimination

that resulted in low minority participation. It is appropriate

for a jurisdiction seeking to end Section 5 coverage to show

that conditions have changed. This is an especially

appropriate requirement since the covered jurisdictions have

pointed continually to large increases in minority registration,

voting and officeholding as evidence that they no longer

need Section 5 coverage.

Apart from the substantive showing to be made by a

jurisdiction seeking to bail-out, S. 1992 provides that a

jurisdiction establish not only that its record as a particular

governmental body warrants Section 5 coverage termination,

but that the same is true of all subunits of government

located there. For example, it would not be sensible or

practical to allow a state to bail-out if there were violations

within individual counties and cities within the state. The

bailout in S. 1992, in this regard, contemplates the same

level of State responsibility and protection as was contemplated

by the Framers of the 15th Amendment, and the drafters of

the 1965 Act. S. 1992 simply effectuates the 15th Amendment

declaration that the States may not deny or abridge the

right to vote. The State is the unit of government which is

constitutionally responsible and which has plenary power,

even where there is home rule, to determine the "conditions

under which the right of suffrage may be exercised."

Carrington v. Rash, 380 U.S. 89, 91 (1964). S. 1992 consider-

ably expands the number of jurisdictions which are afforded

the opportunity for separate bail-out. This new opportunity

for counties to be relieved from the requirements of Section
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5 does not, however, undermine the fundamental responsibility

of covered States to protect the right to vote.

A question has arisen concerning the inability under S.

1992 of political subdivisons below the county or independent

city level to be eligible for a bail-out suit. I think there

is a great danger in expanding the level of jurisdiction

eligible to file suit. The sheer number of suits resulting

and the drain on resources of the Justice Department and

private intervenors would be enormous. Even the change in

S. 1992 to allow counties to bail-out presents some threat

to uniform interpretation of the Act. It is critical,

consequently, for exclusive jurisdiction over such suits to

remain in the District of Columbia court.

Congress has previously recognized the need for uniformity

in administering this critical statute, and the Supreme

Court in the recent 1981 case of McDaniel v. Sanchez, a case

from Texas involving a reapportionment plan, affirmed the

importance of uniformity in holding that even where a local

district court has jurisdiction over the "one person-one

vote" issues in a reapportionment case from a covered

jurisdiction, the discrimination issues should be dealt with

by following the uniform procedures under Section 5. The

Court in McDaniel said:

"The procedures contemplated by the statute
reflect a congressional choice in favor of specialized
review either by the Attorney General of the United
States or by the United States District Court for
the District of Columbia. Because a large number
of voting changes must necessarily undergo the
preclearance process, centralized review enhances
the likelihood that recurring problems will be
resolved in a consistent and expeditious way."

Of course, every law should be interpreted uniformly,

so why should the Voting Rights Act be treated differently

from other laws? The reason lies in its subject matter --

the right to vote, and in its paramount importance in the

congressional protection of our fundamental rights.

Elections are critical yet short-lived events. Violations

often emerge just before or even at an election; every
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violation takes a great toll, yet violations are impossible

to redress fully; not only are money damages no remedy, but

injunctions never catch up with violations.

This feature of elections was the cornerstone of the

strategy that the covered states followed of changing their

voting laws promptly when on type of discrimination was

blocked by Congress or the courts. Indeed, a former

governor of one of the covered states made the public

statement that any legislature can pass a law faster than a

court can strike it down. It was precisely these facts that

led Congress to pass the Voting Rights Act, and in Section 5

to shift the "burden of inertia." Congress recognized that

relief was slow, and sometimes ineffective, and in voting

more than in any other area this was destroying the right

irreparably. For this reason Congress included a provision

designed to achieve a high degree of uniformity in the

enforcement process along with the other aspects of the

speedy and effective remedy. It is for this reason as well

that, as I discuss later, it is appropriate for Congress to

amend Section 2 in an effort to provide a more effective

remedy for longstanding voting rights abuses than is

contained in the four corners of the 15th Amendment.

Unfortunately, many of the decisions which have arisen

in local district courts -- in cases not committed to the

exclusive jurisdiction of the United States District Court

for the District of Columbia have borne out the danger of

allowing these cases to lose the uniform treatment that

Congress intended. Whether the results are because of

judges who allow theiL personal or ideological beliefs to

overcome the law, or because of the enormous local pressure

in Voting Rights Act cases, the fact remains that many of

the decisions in the local district courts have been and

each of these decisions has caused enormous delay, delay

that in turn destroys the right to vote.

Congress recognized that every attack on the right to

vote kills at least a part of it that can never be brought

back, especially for minority citizens who have been bred to
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know that some people will stop at literally nothing to

prevent them from having that right.

Make no mistake about it. My experience as Assistant

Attorney General tells me that shifting jurisdiction from

the District of Columbia to the local district courts would

not be a simply jurisdictional modification; it would be a

major undoing of an essential part of the congressional

scheme that has helped make the Voting Rights Act as

effective as it has been.

Congress was entitled to think-in 1965 (and reaffirm in

1970 and 1975) that the right to vote is different from

other legal questions, and that a degree of diversity that

may be permissible in cases having to do with securities

transactions or utility rate disputes is not permissible in

an Act born out of years of frustration with the Nation's

most intractable and most disgraceful problem.

The record before this Subcommittee has shown the

importance of other features of Section 5; 1 believe it

equally well shows the importance and integral role of

keeping bail-out jurisdiction in the District of Columbia.

These thoughts lead me to some conclusions about the

Administration's position that the bail-out in the House

bill and S. 1992 is not reasonable, that the provisions are

not workable and in a view you, Mr. Chairman seem to share,

that they are impossible. I have not seen anything in either

the House record or testimony before this Subcommittee to

document such allegations. The only effort, in fact that I

have seen to study the practical effect of the HR 3112/S.

1992 bail-out provisions has been done by the Joint Center

of Political Studies. They attached a chart to the testimony

of Armand Derfner, Director of the Center's Voting Law

Policy Project. Contrary to the position of the Administra-

tion and other critics of S. 1992, the bail-out provisions

are reasonable. At least 24% of counties within the covered

states would not be disqualified by any of the objective

criteria of S. 1992. On a legislative record lacking in

specific case studies or factual support for modifying the
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existing bail-out, I simply do not see how anyone can claim

that more than 24% of the counties in covered states should

bail-out immediately. Furthermore, as I read the Joint

Center's aggregate projections, by 1992 all jurisdictions

will have had notice of and the opportunity to comply with

the new bail-out provisions in S. 1992. As Mr. Derfner

concluded, "those jurisidictions that remain covered beyond

1992 will be under the Act only because they continue

discriminating not only today, but on into the future as

well."

Section 2

Section 2 of S. 1992 would amend Section 2 of the

Voting Rights Act of 1965 as follows:

No voting qualification or prerequisite to voting,
or standard, practice, or procedure shall be
imposed or applied by any state or political
subdivision in a manner which results in a denial
or abridgment of the right of any citizen of the
United States to vote on account of race or color,
or in contravention of the guarantees set forth in
Section 4 (f) (2). The fact that members of a
minority group have not been selected in numbers
equal to the group's proportion of the population
shall not, in and of itself, constitute a violation
of this section. [New matter underlined].

I am in favor of this proposed Amendment, already adopted

in the House-passed version (H.R. 3112), for I believe it

provides much needed clarification with respect to standards

of proof required in suits brought under Section 2 after the

Supreme Court's fragmented decision in City of Mobile v.

Bolden, 446 U.S. 55.

In Mobile, the Court held that under the Fourteenth and

Fifteenth Amendments (and under Section 2 of the Voting

Rights Act) a successful plaintiff must prove that a -

challenged electoral scheme was "conceived or operated as a

purposeful device to further racial discrimination." Id.,

at 65. Prior to Mobile, however, other decisions of the

Supreme Court had led lower courts, litigants and commenta-

tors to conclude that unconstitutionality could be established

by proof that did not turn upon whether governmental officials

who created or perpetuated schemes that effectively excluded

racial and ethnic minorities from the electoral process were

motivated by discriminatory purposes or intent.
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In Fortson v. Dorsey, 379 U.S. 433 (1965), the Court

stated:

It might well be that designedly or otherwise, a
multi-member constituency apportionment scheme,
under the circumstances of a particular case,
would operate to minimize or cancel out the voting
strength of racial or political elements of the
voting population. Id. at 439.

Shortly thereafter, the Supreme Court cited the above-quoted

language in Fortson for the proposition that the consequences

it described were precisely the types of "invidious discrimina-

tion" and "invidious effects" that the Constitution forbade.

Burns v. Richardson, 384 U.S. 73, 88 (1965).

Fortson and Burns, while they spoke to the question of

the possible unconstitutionality of multi-member electoral

plans, did not present for decision claims that racial or

ethnic minorities were having their voting strength minimized

or cancelled out by such arrangements. Where that precise

claim was made several years later with respect to Indiana's

state legislative apportionment plan, the Supreme Court

found the evidence issufficient to support a finding of

unconstitutionality. Whitcomb v. Chavis, 403 U.S. 124

(1971). In reaching that conclusion, the Court observed:

We have discovered nothing in the record or in the
court's findings indicating that poor Negroes were
not allowed to register or vote, to choose the
political party they desired to support, to
participate in its affairs or to be equally
represented on those occasions when legislative
candidates were chosen. Nor did the evidence
purport to show or the court find that inhabitants
were regularly excluded from the slates of both
major parties, thus denying them the chance of
occupying legislative seats. Id. at 149-150.

The plaintiffs were often unsuccessful at the polls in a

strongly Republican county, the Court concluded,- because

they were Democrats, not because they were black.

In contrast to its treatment of the challenges to

multi-member districts in Whitcomb, in White v. Register,

412 U.S. 755 (1973), the Court found that blacks and Mexican-

Americans in two Texas counties had been effectively excluded

from the electoral process in violation of the Constitution.

There, the Court relied upon findings by the trial court

that blacks in Dallas County, Texas had been 1) the victims
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of a history of official racial discrimination in Texas

which at times touched the right of Negroes to register and

vote and to participate in the democratic processes 2) that

Texas' majority vote requirement and "place" rule "enhanced

the opportunity for racial discrimination" by reducing

legislative elections from multi-member districts to a

"head-to-head contest for each position," 3) that only two

black state representatives had been elected from Dallas

County since Reconstruction and that these were the only two

blacks ever slated by an organization that effectively

controlled Democratic Party candidate slating; 4) that the

Democratic Party slating organization was insensitive to the

needs and aspirations of the black community; and 5) that the

same slating organization had employed racial compaign

tactics to defeat candidates supported by the black community.

With regard to the exclusion of Mexican-Americans from the

political process in Bexar County, the district court made

factual findings 1) that there were continued effects of a

long history of invidious discrimination against Mexican-

Americans in education, employment, economics, health, politics

and other fields, and cultural and language barriers which

made Mexican-American participation in the political life of

Bexar County extremely difficult operating "'to effectively

deny Mexican-Americans access to the political processes in

Texas even longer than the blacks were formerly denied

access by the white primary;'" 2) that only five Mexican-

Americans have represented Bexar County in the Texas

legislature since 1180; and 3) that the county's legislative

delegation "was insufficiently responsive to Mexican-American

interests." The Supreme Court found the trial court's findings

a persuasive "blend of history and an intensely local appraisel

of the design and impact of thi Bexar County multi-member

district in the light of past and present reality, political

and otherwise."

The plaintiffs in Mobile made a case equally as strong

as that presented to the Court in White, in my estimation.

The trial court found 1) that black had been subject to
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massive official and private racial discrimination until the

Voting Rights Act of 1965; 2) that the effects of past

discrimination still substantially affected black political

participation; 3) that local political processes were not

equally open to blacks; 4) that there was extensive evidence

of racial polarization in voting patterns during the 1960's

and 1970's; 5) that no black had ever been elected to the

Mobile City Commission despite the fact that blacks constitute

more than 35% of the population of Mobile; 6) that City

Commissioners had not been responsive to the needs of the

black community; 7) that there was no clear-cut state policy

preference for at-large elections; and 8) that the large

size of the city-wide election district, majority vote

requirement, the place or number requirement and the lack of

provisions that candidates run from particular geographic

subdistricts enhanced the exclusion of blacks from local

political process. Yet the plaintiffs in Mobile lost. Why

they lost cannot be determined with any amount of certainty

in view of the fact that the court spoke with not one voice,

as in White, but rather through six separate opinions, no

one of which gained a majority vote of the justices. Tt is

sufficiently clear to me, however, that Mobile Ohae-M1 'e; -

3c-bo.8IaIra ",,C. _L 1 -... bhe ab.-:-j . LTi1-- aintiffs in

White o r-o ase of unconstitutional exclusion were

that very same case, presenting the very same facts,

relitigated in 1982.

Given this state of affairs, I think that the Congress

has ample justification for seeking to amend Section 2 of

the Voting Rights Act pursuant to its powers under the

Fourteenth and Fifteenth Amendments to ensure that racial,

and ethnic minorities are not left powerless to challenge

effectively schemes like those at issue in White and Mobile.

Such arrangements, which have relied upon a combination of

pervasive official discrimination and private prejudice for

their creation and maintenance, are precisely the types of

effective exclusion of historically disadvantaged groups
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from the political process that the Voting Rights Act of

1965 was intended to extirpate.

The proposed Amendment to Section 2 appears to achieve

this objective satisfactorily. It does not require

plaintiffs to undertake the extraordinarily expensive, time-

consuming and, often, futile search for evidence of

discriminatory motives of public officials who created and

maintained the challenged systems, as the plurality opinion

in Mobile seems to require. In the criminal context, the

question of illegal intent turns upon the motivations of an

identifiable person or persons with respect to a discrete

number of acts, usually within a relatively limited period

of time. Establishing intent in the context of an electoral

challenge, in contrast, might well impose upon plaintiffs

the task of pinning down the motivations of literally hundreds

of public officials, regarding myriads of election-related

decisions over a period of years, if not scores of years.

Instead, it adopts, as the House Report makes clear, the

type of painstaking analysis of a variety of factors alleged

to result in minority exclusion, that the Court approved of

in White.

Yet it does not free challengers to make their case of

discrimination merely by showing that they are dispropor-

tionately represented on the elective bodies at issues. The

Amendment, by its very terms, negates such a reading. In sQ__

doing, the Amendment incorporates the well-recognized

doctrine that an electoral scheme cannot be challenged

effectively merely by showing "that the racial group

allegedly discriminated against has not had legislative

seats in prcportion to its voting potential." White v.

Register, supra at 765-66. One need only compare the

drastically different outcomes in Whitcomb, on the one hand,

and White, on the other, to see that the proposed

Amendment, informed by these two principles, does not signal

an all-out attack upon at-large electoral schemes across the

country, irrespective of the factual contexts in which such

schemes were established and have been maintained.

93-758 0 - 83 -- 89
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In those jurisdictions where the evidence supports the

conclusion that a combination of public and private actions,

over time, have succeeded in "fencing out" minorities from

the electoral process, I find it difficult to understand how

requiring that corrective measures be undertaken brands that

community and its off-icials as "racists," as some critics of

the proposed Amendment have suggested.

By the same logic, I suppose, communities found to have

deprived certain voters of an effective political voice by

not adhering to the "one person, one vote" principles of

Reynolds v. Sims, 377 U.S. 533 (1964) should be stigmatized

as "Boss Tweedl even though no intent to discriminate need

be proven in such challenges. In both cases, in fact, the

court's intervention occurs because the political process

has shown itself incapable of correcting historic electoral

schemes that result in a denial of full participation in the

electoral process.

With all due respect, I do not think that the Congress

should allow concerns over "name calling" to allow the

perpetuation of schemes that effectively exclude racial and

ethnic minorities from electoral process any more than it

allows for plans that make one person's vote worth more than

another's through malapportionment. For we are not, in

either case, engaged in the process of affixing individual,

personal blame for the exclusions but rather ensuring that

our most precious right in this democracy, the franchise, is

not debased.

CONCLUSION

In upholding the constitutionality of the Voting Rights

Act against an early challenge by the State of South

Carolina, the Supreme Court concluded as follows:

Hopefully, millions of non-white Americans will
now be able to participate for the first time on
an equal basis in the government under which they
must live. We may finally look forward to the day
when truly "(tihe right of citizens of the United
States to vote shall not be denied or abridged by
the United States or by any State on account of
race, color or previous conditions of servitude."
South Carolina v. Katzenbach, su_ , at 337.
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As I trust my testimony and that of many other witnesses

before me have made unavoidably clear, Mr. Chairman and

Members, that hope expressed over 15 years ago remains but a

hope, not a reality.

Passage of S. 1992 offers, in my sincerest estimation,

the only genuine prospect of ensuring that millions of

minority citizens gain their rightful place in the political

life of this Nation. In addition to extension of the Voting

Rights Act, however, the Act needs the resources and vigi-

lant oversight only this Congress can provide to ensure its

continued effectiveness. Congress must ensure that the

current and all future Administrations faithfully enforce

the provisions of this most vital law. Thank you.

Senator THURMOND. I believe that completes the witnesses we
had scheduled for today, so the hearing is now adjourned.

[Whereupon, at 12 noon, the hearing recessed, to -reconvene at
the call of the Chair.]



VOTING RIGHTS ACT

THURSDAY, FEBRUARY 25, 1982

U.S. SENATE,
COMMIEE ON THE JUDICIARY,

SUBCOMMITTEE ON THE CONSTITUTION,
Washington, D.C.

The subcommittee met, pursuant to recess, at 9:52 a.m., in room
2228, Dirksen Senate Office Building, Senator Orrin G. Hatch
(chairman of the subcommittee) presiding.

Present: Senator Kennedy
Staff present: Stephen arkman, chief counsel; William Lucius,

counsel; Claire Greif, clerk; and Burt Wides, minority counsel.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION
Senator HATCH. The subcommittee will be in order.
Ladies and gentlemen, this marks the eighth day of hearings by

the Subcommittee on the Constitution on the Voting Rights Act.
We will conclude our hearings on this matter next Monday when
we hear the Assistant Attorney General of the United States for
Civil Rights, Mr. William Bradford Reynolds.

Because we have a slightly longer witness list today than usual, I
will be brief in my opening remarks. I would, however, like to note
for the record my extreme disappointment in the quality of cover-
age thus far on the Voting Rights Act. While there are many jour-
nalists who have done an excellent job in attempting to explain the
extremely important issues being discussed in these hearings, I
regret to say that this has not been the norm, in my opinion.

I believe that these hearings have really highlighted the best ar-
guments on both sides, or all sides, of this very important issue,
and there are good arguments on both sides. I empathize with the
arguments on both sides, and I think that the people in this coun-
try deserve to hear the arguments on both sides. I do not think
they have, basically, through the media that I have read, except
with some notable exceptions.

While I recognize that the question of intent versus effects, for
example, is not a very glamorous issue, nor is it one that can be
written in a glamorous fashion, I suppose, it is nevertheless disap
pointing to see the concentration in the media, particularly the
television networks, with the subject of parades and marches on
voting rights rather than the issues that are involved here. I think
they should cover those, also. Such parades and marches, I think,
are indeed newsworthy, but it is also newsworthy occasionally to

(1405)
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explain the issues supposedly motivating these parades and
marches, and I have rarely seen this on the networks.

Similarly, while I recognize the differences of opinion that exist
on most of the issues surrounding the Voting Rights Act, there
really does not seem to be serious disagreement as far as what
these issues are. Clearly, the question of the standard in section 2
and what constitutes a reasonable bailout are the major focuses of
debate.

Despite this, there seems to be a preoccupation in parts of the
media to define the debate in terms of whether or not the Voting
Rights Act will be extended this year or permitted to expire. That
really is not the question. There is nobody that I know of who will
not extend the present voting rights law, at the very least, and I
think most people want to extend it with some strengths if in can
be done.

In particular, I would like to draw attention to the coverage of
the only newspaper in town, the Washington Post. Their coverage
of this issue, both on the editorial pages and in what purport to be
their news columns, has been particularly distorted. I will not be-
labor the point now except briefly to compare the nature of their
remarks on this debate in recent weeks and their remarks when
the Supreme Court's Mobile decision was handed down in 1980.

Today, the Washington Post says that the results test in section
2 would "simply reinstate the standard used by the courts before
the Supreme Court decision in Mobile v. Bolden." In 1980, in less
politically charged times, the Post said:

It is not at all clear that what the Justices did was, from a legal point of view,,
wrong or even that their decision represented a serious setback to civil rights.

Today, the Washington Post says that the issue in section 2 is
simply whether or not we are going to restore the earlier standard.
In 1980, the Post added just a bit of description that has been
absent from the present debate when it said that the Court's deci-
sion in Mobile:

Derails the legal theory that civil rights lawyers had hoped would force a shift
from at-large elections to ward or district elections in cities all over the country.

Now, the Post was right then. That is the issue. That is one of
the major issues in this battle. It is not whether or not the Voting
Rights Act is going to be extended. There is no question in my
mind about that. I recommended that 6 to 8 months ago, or longer
than that. I went down to the White House and recommended that.
They agreed to it, and at that time everybody was arguing for a
simple extension.

But today the Washington Post says that the change in section 2
would simply restore the traditional standards for identifying dis.
crimination. In 1980, the Post acknowledged that the Mobile'deci-
sion would effect legal challenges to dozens, perhaps hundreds, of
legal challen against existing systems of government or multi-
member legislative districts.

Today the Washington Post derides those who argue that the
only logical end of the-results test is proportional representation by
race. That is an important issue. That is the issue, as far as I am
concerned. It is, I think, one of the most important issues in the
history of the Constitution.
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In 1980, the Post said of the Mobile decision that:
It also avoided the logical terminal point of these legal challenges that election

line districts be drawn to give proportional representation to minorities.

That, I would emphasize, was not merely the Court's view of the
effects test; it was the view of the Washington Post as well.

Finally, the Washington Post today speaks about congressional
efforts to "dilute the voting power of minorities." In addition, we
are told that the President has "received some very bad advice on
civil rights matters," presumably including on the Voting Rights
Act. I agree that he has received some very bad advice on civil
rights matters. I have no doubt in my mind about that, and I have
made my point clear at the White House-but not on the VotingRights'Act.in 1980, the Post concluded its exposition of the Voting Rights

Act by stating that, "not all problems of discrimination can or
should be settled in the courts, and this is one left just as well in
the political arena."

.The Washington Post is, of course, entitled to change its views on
this or any other issue. I simply wish that they would be just a
little bit less self-righteous in condemning those who do not convert
at quite the same moment.

The same goes for the steady stream of witnesses that we have
had before this committee for the last month, who now tell us that
those members who adopt the positions that these witnesses had
held less than a year ago on such matters as how long to extend
the Voting Rights Act or whether to effect changes in the Voting
Rights Act are now enemies of civil rights. That is pure bunk, and
I think it is the rankest hypocrisy to boot.

Ladies and gentlemen, I welcome each of our witnesses to the
committee this morning and look forward to your testimony. I will
say this, that I have requested two witnesses this morning, and this
has been the case throughout most of these hearings. Most of the
witnesses have been requested by Senator Kennedy. I will expect
Senator Kennedy or some member of the minority to be here to
listen to those witnesses because I have got some other conflicts
that I am going to have to take today. I can probably stay through
the first three witnesses and maybe the first five here this morn-
ing. Beyond that, I am going to have difficulty being here, so I hope
that we will get somebody from the minority, since they feel, as I
do that this testimony is so important here today. But I have not
seen an awful lot of people here to support the witnesses who have
been making the point that the "effects" test was simply the test
before Mobile v. Bolden, or any other points with which some of us
might otherwise disagree.

Our first witness today will be Mr. Irving Younger of the Wash-
ington law firm of Williams & Connolly. He formerly was professor
of law at New York University, Columbia University, and Harvard
University. He is one of the most distinguished trial attorneys in
the United States today. He has written widely, published widely;
he has been responsible for a number of learned dissertations in
the field of evidence, among other things, and we feel very honored
to have you with us today, and we will look forward to taking your
testimony.
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Mr. YOUNGER. Thank you, Senator.
STATEMENT OF IRVING YOUNGER, ESQ.

Mr. YOUNGER. If at this moment I had three wishes, Mr. Chair-
man, I would use the first of them to acquire the gift of tongues, so
that I might better be able to express the honor it is to have been
invited to participate in these important hearings on the Voting
Rights Act extension.

As a law professor, I have labored to explain statutes; as a judge,
to apply them; and as a trial lawyer, to argue about their meaning.
Here, however, a statute is being made. The process touches all
that is best in our politics and all that is most difficult. That is why
the members of this subcommittee, however opposed may be their
views on the issues under debate and no matter the outcome, de-
serve the support and gratitude of all of us, for in that debate we
govern ourselves.

My subject is section 2 of the bill. What standard is to govern
litigation alleging a violation of the right to vote?

Others, I know, have described the history of section 2 and
parsed out the cases construing it. It would serve no purpose for
me merely to repeat what the members have already heard. The
assistance I may be able to give the subcommittee involves some-
thing else-not so much what is to be learned in the library as
what is to be learned in the courtroom.

Let me presume upon such experience as I have in the court-
room, which is summarized in the written statement I have submit-
ted, to comment as a trial lawyer on the proposed section 2.

As it stands, section 2 forbids any practice applied "in a manner
which results in a denial or abridgment of" the right to vote on ac-
count of race. In short, section 2 overrules the Supreme Court's de-
cision in Mobile, replacing the "intent" test of that case with an"effects" test.

I doubt the wisdom of this provision, and my doubt rests upon
three reasons.

First, in my view, the "effects" test will have an inevitable tend-
ency to lead to racial quotas. That is so, I think, because human
beings are remarkably quick to find the shortest way to avoid trou-

-ble with the authorities. In this instance, the human beings in
question would be local officials and the authorities, agents of the
Federal Government.

Local officials, under the proposed section 2, will note that an
elected body with a racial composition unproportionate to that of
the voting population may well be taken by the authorities as proof
of discrimination. By contrast, an elected body with a racial compo-
sition proportionate to that of the voting population will be taken
by the authorities as proof of no discrimination.

Since trouble with the authorities is the last thing any sensible
person wants, the proper course will spri instantly to mind: Con-
trive matters so as to assure an elected body with a racial composi-
tion proportionate to that of the voting population. However ex-
plained, however disguised, however rationalized, that is a quota
system, with fixed numbers of places in the elected body allocated
to members of one race or another.
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My vision of America is that of a country in which a citizen's
chance to play a part in public affairs is unaffected by the citizen's
race. Quotas are therefore repugnant to me, and any scheme which
might lead to quotas pernicious.

My second reason is that the purported saving sentence of pro-
posed section 2 in fact saves nothing. The sentence provides that'the fact that members of a minority group have not been elected
in numbers equal to the group's proportion of the population shall
not, in and of itself, constitute a violation of this section." That is
simply incoherent.

To violate the section, a State or a subdivision of the State must
apply a voting practice so as to deny the right to vote on account of
race. The racial makeup of an elected body cannot, by definition,
be a violation of the section. The question is whether the racial
makeup of an elected body may be taken as some evidence of a ra-
cially invidious application of a voting practice; that is, as some evi-
dence of a violation.

If the draftsmen of proposed section 2 wished to see to it that the
racial makeup of an elected body would not be taken as evidence of
a violation, they have failed to say so in their moving sentence. If
enacted, that saving sentence will either be rewritten by the courts
or ignored, in either event debasing Congress responsibility to
write the Nation's laws.

Third, and perhaps most important to me, the alternative to an
effects" test is neither unusual nor difficult to apply. Under that

alternative, the "intent" test, a claimant would be ob iged to prove
that the practice complained of was adopted or applied with the in-
tention of discriminating on account of race. This would seem to be
the clear command of the 15th amendment, which uses the phrase
"on account of race," a reading of the 15th amendment which, so
far as I am aware, has elicited opposition in principle from no one.

Opposition to the "intent" test has been practical. To enact it,
the argument goes, is to make it difficult or even impossible to
prove a violation, an argument which suggests to me that its
makers lack practical experience of the conduct of litigation.

Spend a few hours in any court in the land, especially-the crimi-
nal courts. What is the stuff on trial? Almost always, it is a ques-
tion of intent. It is not a crime to raise your hand and strike some-
one. It is a crime to do so intentionally. It is not a crime to walk
out of a store carrying merchandise unpaid for. It is a crime to do
so intentionally. It is not a crime to underpay your income tax. It
is a crime to do so intentionally. In nearly all criminal litigation
and in much civil litigation, a party must prove the other party's
intent.

So far as I know, except for the matter now before this subcom-
mittee, there has been no serious contention that it is an unduly
difficult or impossible thing to do. On the contrary, the courts have
worked up several rules, really rules of thumb, to guide judges and
juries in ferreting out intent. Some examples: Intent may be in-
ferred from what X said, but what X said does not conclude the in-
quiry. A Pr may find that X's intention was the opposite of what
he said. Or X's intent mar be inferred from all the circumstances
of his behavior. Or X will be deemed to have intended the direct
and natural consequences of his acts.
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Nowhere does the law of evidence require a "smoking gun" in
the form of an express acknowledgment of the offending intent,
and nowhere has the administration of justice been impeded by the
nearly universal absence of any such requirement. Litigation under
a section-2 rewritten to include an "intent" test, I think, would be
no exception. Lawyers and judges are familiar with the "intent"
test, and juries have no particular trouble applying it.

Because the "effects" test would have unfortunate consequences,
I urge the subcommittee to oppose it. Because the "intent" test is
familiar and workable, I ask the subcommittee to support it.

I would be glad to try to respond to any questions you may have.
Senator HATcH. Well, thank you very much.
One of the great lawyers of this land, Prof. Archibald Cox of Har-

vard University, will testify later today, a man for whom I have a
great deal of respect. He makes these comments:

The principal difficulties with the "intent" test are, (a) to speak of the subjective
purpose of a sizable legislative body or of the body of citizens voting in a referendum
s to indulge in a fiction. In such cases, there is no one mind with a single purpose

or set of purposes Legislators and voters in a referendum vote one way or the other
with a wide variety of purposes or sets of purposes.

In other contexts, the Supreme Court has cautioned against probing the subjective
purposes of legislators-for example, Fletcher v. Peck, United States v. O'Brien,Palifter v. Thompson

Do you agree or disagree with Professor Cox on that statement?
Mr. YOUNGER. I agree with you, Senator, in your assessment of

Professor Cox's distinction. He is one of the great lawyers of the
land.

With respect to the portion of the statement that you have just
read, though, I would say that Professor Cox takes an incomplete
view of the problem. To begin with, at least in the portion of his
statement that you have read, Professor Cox fails to address the al-
ternative to the "intent" test, which is the "effects" test, and what
I say is its inevitable consequence, the development of a quota
system or a proportional representation system.

Second, Professor Cox ignores what I should think is the starting
point for any consideration of this problem. We are seeking how
best to give effect to the 15th amendment. Section 2 is, after all,
Congress attempt to effectuate the 15th amendment. The 15th
amendment is not a guarantee in blanket terms of the right to
vote, nor is it a prohibition against depriving anyone of the right to
vote. The 15th amendment, rather, is a prohibition against depriv-
ing people of the right to vote on account of their race, and I would
take those words to mean because of their race, which is why I say
that the 15th amendment, fairly read, suggests an "intent" test.

What Professor Cox does is repeat the argument that is tradi-
tionally made about the practical difficulties of conducting litiga-
tion under the "intent" test. It seems to me that his list of horri-
bles beseaks an inadequate experience of the courtroom. Professor
Cox says that it is very difficult to determine what a legislatures'
purpose was, or intent. It is quite common in civil and crinnal liti-
gation for lawyers to argue to judges that the intent of a particular
piece of legislation was thus and so. Indeed, that is the cardinal
rile for construing a statute. The court must seek to determine, as
best it can, what was the intent of the legislature.
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We are all familiar with the debate on the intent of the Framers
of the Constitution and of those who enacted subsequent amend-
ments. I do not for one moment suggest that the matter is easy. I
do not for one moment suggest, Senator, that you reach down and
simply pick up off the ground the answer to the question, what was
the intent of the legislature or the Congress or the local elected
body?

I do suggest, however, that lawyers and judges have a great deal
of experience in seeking to determine the answer to that question,
and the law of evidence has evolved a set of rules to help the enter-
prise. This is not the place to rehearse the law of evidence, but I
remind lawyers in the room of the doctrine of judicial notice of leg-
islative fact, well established in the law of evidence everywhere,
and specifically designed to permit a lawyer to submit to the court
whatever the evidence may be, be it historical materials, the re-
cords of legislative debates, contemporary newspaper accounts, or
the like, so as to help the court determine what the intent of the
letslature was.

Senator HATCH. Let me read some more of what Professor Cox
says, and I will read the rest of them and then you can respond to
them.

(b) There is seldom any reliable record, even of the debates in the State leisla-
ture. There are only scraps of evidence concerning the public debate preceding a
referendum. Furthermore, those who have a discriminatory purpose willseldom ac-
knowledge it. They will be at pains to conceal their purpose if Congress acquiesces
in the interpretation put upon section 2 in the Mobile case.

To make matters worse, one court has held that there can be no inquiry into the
motives of voters in a referendum. -

He cites Kirksey v. City of Jackson.
(c) Often, as in the Mobile case, the State or local law that results in systematic

racial discrimination was enacted 10, 20, or even 50 years ago. The difficulty of
proving the subjective purpose long after adoption is obvious.

(d) A law enacted in the distant past may have been nondiscriminatory initially in
both purpose and effect but may later come to operate in a manner and context that
results in systematic and drastic exclusion of a racial group from meaningful par-
ticipation in the democratic process. Surely such a law should not be invulnerable
and the racial injustice irremediable. But how in the world can anyone prove that
the purpose of political inactivity is racial -discrimination if proof of the conse-
quences will not suffice? City of Mobile v. Bolden appears to rule that that form of
proof is legally insufficient under the present act.

I will have my staff member bring this down to you so that you
may have this in front of you, while answering the issues raised by
these three points, which I have just addressed.

Mr. YOUNGM. Thank you. I don't know about answering them,
but I would certainly be delighted to comment upon them, Senator.

Senator HATCH. I would appreciate your commenting upon them,
Mr. Younger.

Mr. YOUNGME. In the last portion of the statement, Professor Cox
seems to suggest that, in his view, proof of the discriminatory effect
should suffice to establish the violation, and I suppose there, in a
nutshell, is the difference of viewpoint between us.

The discriminatory effect of the voting practice, in my view,
should properly serve as some evidence of the intent with which
the practice was adopted, and one can conceive of cases in which
that evidence would be so very persuasive as to conclude the in-
quiry. But I do not believe that in every case a demonstration of
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that discriminatory effect should be equivalent to making out a vio-
lation of the statute. Apparently, Professor Cox does.

In addition, in the portion you have just read, Professor Cox uses
three words interchangeabl which a careful examination of the
cases will demonstrate should not be used interchangeably because
they are not synonymous in the law. Those words are 'motive,"
purpose," and "intent" with respect to the act of the legislature in

adopting a given piece of legislation.
This is not the place to tease out the differences in meaning

among those three words, but there is a rather considerable litera-
ture on it. I have been at some pains to use the word "intent" be-
cause that is the concept that has figured in the litigation I have in
mind. A careful review of the literature will suggest that what a
court does is determine the legislative intent, putting aside motive
and purpose, those being-to speak broadly--the objectives the leg-
islature seeks to achieve beyond the intent with which the legisla-
tion is enacted. That a local governmental body interested in con-
cealing some racially invidious intent would say things designed to
make it difficult to determine the intent is not a novel situation to
anyrial lawyer and certanly not to any criminal lawyer.

Daytime a criminal case goes on trial, by definition, we have a
defendent who has coneaed hi intent; he is not pleading guilty;
he is not telling you that he did it with the necessary intent. And
so, despite the silence or the deceptive words or behavior of the de-
fendant, we go ahead and, much of the time, do manage to prove
whether or not the defendant had the requisite intent. Similar
issues will arise in civil litigation.

Senator HACH. In criminal litigation, however, the prosecutor
has to prove intent beyond a reasonable doubt.

Mr. YoUNou. Yes.
Senator HATcH. But the standard civil measure of proof used to

decide a potential civil rights violation case, such as the Mobile
case, is by a mere preponderance of the evidence.

Mr. YoUNoGi. By the standard civil measure of proof, yes.
Finally, as to Professor Cox's point that sometimes we are deal-

ing with a practice that goes back 25 or more years ago, it seems to
me that were we dealing with such a practice, our problem of proof

_ would be that much easier because people would not have been mo-
tivated then to conceal what it is that led to the conduct in ques-
tion.

I would say that it is a matter of investigation and m use of
all of the resources that are available, historical materials, newspa-
per accounts, the record of the legislative process, et cetera. But
there is nothing unusual about it, and there is nothing especially
difficult about it.

Senator HA"H. I am compelled to clarify one critically impor-
tant point which has been repeatedly misconstrued during this
debate: Intent need not be demonstrated as far as the oniinal pas-
sap of legislation, which has been a misconception that hasbeen
reiterated with great regularity during the course of these hear-
ings. Am I not correct that intent to maintain legiation that isdiscriminatory is also within the coverage of the 15th amendment?

Mr. Youwom. Absolutely. I have no hesitation in agreeing with
that.
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Senator HATCH. That seems to contradict what Mr. Cox is saying.
Mr. YOUNGER. One can posit a situation in which we deal with a

statute enacted 80 years ago, and we pay no attention at all to the
intent or the motivation of the legislators who enacted it 80 years
ago.

Senator HATCH. Rather the motivations of those who are main-
taining that statute would be the subject to which the court's at-
tention would be directed?

Mr. YOUNGER. It is a question of how is it being applied today,
and as to that there will be evidence; there are people to be inter-rogated.Senator HATCH. Well, I find a lot of people who have not had ex-
tensive trial litigation experience get very confused on these partic-
ular issues surrounding the intent versus effects controversy here.
I presume that that is one reason why the media is having difficul-
ty explaining the differences between the two.

Mr. YOUNGER. Perhaps so. It is not an easy concept.
Senator HATCH. No, it is not and perhaps I have been somewhat

harsh on the media here this morning. I must suggest, however,
that there are two legitimate sides to this issue and that both of
them deserve attention in the media discussions of this matter.

Mr. YOUNGER. I would like a moment just to concur in what you
said, Senator. I think that there are two legitimate sides here. I do
not wish for one moment to be understood as suggesting that there
is no merit to the contrary view. I do not wish to be understood as
saying that Frofessor Cox is wholly off base. The points that he
makes are coherent and valid points.

I think that the answers to Professor Cox's points outweigh the
points, and hence, on balance, I come down in favor of the "intent"
test rather than the "effects" test, but by no means do I question
the good faith of the people who take the opposite viewpoint.

Senator HATCH. No, and neither do I.
Where did the notion evolve, in your view, that it is necessary to

mindread or to find a "smoking gun" in order to identify discrimi-
nation under the "intent" standard?

Mr. YOUNGER. My guess is that that view has its origin in insuf-
ficient thought about the problem, slender trial experience, and the
kind of surface attractiveness of the image of the smoking gun, for
reasons that I suppose are well understood.

Senator HATCH. My suggestion is that that notion has its origin
in a purely political considerations rather than in any intellectual
or constitutional approach to a solution to the discrimination issue.

Mr. YOUNGER. You say it more forthrightly than I did, sir.
Senator HATCH. OK.
How do you respond to the argument that you have to evaluate

the actions of individuals who may have been dead for many years
when utilizing the standard of "intent"? Is that degree of evalua-
tion required under the "intent" standard? In fact, is it even possi-
ble to do an evaluation of this e ort?

Mr. YOUNGER. I think it is possible to do, but by no means is it
required. We can conceive of zases in which one would be obliged
to do that, and it is simply a matter of determining what people
who are now dead once did and then, in the usual manner that
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lawyers are familiar with, deriving from their conduct some sense
of what was their intent. r-

But, as we have said, the statute is broader than that.-The stat-
ute would permit the focus to be not upon the intent of those who
enacted some piece of legislation years ago but on the intent of
those administrators who are presently charged with the obligation
to apply the enactment of many years ago. It would be the intent
of those administrators which would be at issue, and they are alive
and here to be questioned.

Senator HAcH. Well, you are, in my opinion, an expert trial
lawyer. Could you suggest some of the bits of evidence to which you
might look in an effort to establish an inference of intent on the
part of a community sued under the Voting Rights Act?

Mr. YOUNGER. You begin, of course, by looking at what the com-
munity said. That would involve, discussions at town meetings,
statements, press releases and the like by elected officials, editorial
comment, town meetings, whatever else the circumstances permit.Then one would apply the standard rules, as referred to in my
prepared statement. What is it that was done? From what was
done, is it possible to infer an intent, having in mind that people
will be deemed to have intended the necessary and direct conse-
quences of what it is that they did, and so on. It is difficult to lay
out a computer program for it in the abstract, but given a concrete
set of circumstances, I think there is no trial lawyer who wouldn't
be able to map out a scenario of the questions you would ask, and
once you had answers, you would be able to demonstrate that the
intent was thus and so.

Senator HAIVH. Would you agree with my prior statement that
literally any kind of evidence can be used to satisfy this require-
ment? As the Supreme Court noted in the Arlington Heights case,
"determining whether invidious discriminatory purpose was-a mo-
tivating factor demands a sensitive inquiry into such circumstan-
tial and direct evidence as may be available." Among the specific
considerations that it mentions are the historical background of an
action, the sequence of events leading to a decision, the existence of
departures from normal procedures, legislative history, and the
impact of a decision upon minority groups, et cetera.

Mr. YOUNGER. Absolutely.
Senator HA iH. You agree with that?
Mr. YOUNGER. Absolutely, yes. And the last reference is, of

course, to the effect of the thing, the impact upon minority groups.
That is one element of the evidence.

Senator HAwH. In other words, you are not ruling out considera-
tion of disparate impact or effects?

Mr. YOUNGER. No. I just say that it should not be, in all cases,
dis itive.

Senator HATCH. Well, as a matter of fact, what you are saying is
that, standing alone, it would not be dispositive.

Mr. YOUNGER. I can imagine a case in which, standing-alone, it
would be dispositive.

Senator HATmC. Yes.
Mr. YOUNGER. For example, if there were no conceivable expla-

nation for what was done.
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Senator HATCH. But you would still have to conclude that there
was some purposeful intent, to discriminate in operation.

Mr. YOUNGER. Yes. You would conclude that there had been dis-
criminatory intent from the effect.

Senator HATCH. You are saying it is not impossible, by any
stretch of the imagination, to prove intent?

Mr. YOUNGER. Not at all.
Senator HATCH. And it is done every day in courts throughout

this land and in every instance of a criminal conviction.
Mr. YOUNGER. That is precisely what I have come here to say.
Senator HATCH. How do we evaluate the existence of intent on

the part of a corporate body, such as the city council or State legis-
lature, as opposed to an individual under those circumstances?

--Mr. YOUNGER. It seems to me, Senator, that in many cases it will
be easier to evaluate intent in connection with a corporate body
than with an individual, because it is the nature of the body that it
leaves a paper trail. There are memos, there are speeches, there
are records from which one can infer intent, whereas, when you
are dealing with an individual, it is not at all uncommon that the
individual speaks to nobody, writes nothing, and the only thing you
have from which to infer his intent is his conduct.

Senator HATCH. The greatest problem that I have with the pro-
posed results or effects test is that I cannot identify any basis for
comparison by which evidence is to be evaluated, short of propor-
tional representation standards.

Now, each time that I have tried to ascertain the threshold ques-
tion that a court must ask itself in evaluating the evidence, I have
been told by the witnesses that the court must consider the totality
of the circumstances.

-------- What I am interested in is the standard that the evidence must
satisfy, not the scope of the evidence. Would you have any views on
this particular issue, Mr. Younger?

Mr. YOUNGER. M view is that the only way to apply the "ef-
fects" test is what Ithink you, Senator, had in mind: Just look at
the racial composition of the elected body and compare it with the

- - racial composition of the electorate, and if they are roughly the
same, you pass, and if they are different, you don't pass.

The consequence of that, in my mind, will be a quota system.
Senator HATCH. Then you believe that the consequence would in-

evitably be the implementation of a system of proportional repre-
-.- sentation?

Mr. YOUNGER. Yes. That is what I mean by a quota system.
Senator HATCH. OK.
Would you mind staying a while longer, Mr. Younger? I think

that you have articulated the crux of this issue very well. It is not
an issue of racial discrimination; it is an issue of what should be
the standard by which the 14th and particularly the 15th amend-
ments should be interpreted.

I find it quite upsetting that no one, except a few of the expert
witnesses on both sides of this issue, seems to understand how im-
portant that particular issue is in constitutional law.

If you could stay, I think what we should do is give Mr. Cox an
opportunity to give his statenlent, and perhaps we will have some
questions or him. Afterward, your schedule permitting, you two
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might be able to discuss the "issues" involved and help us to better
understand them.

Mr. YOUNGeR. I will try to stay as long as I can.
Senator HAc. Thank you.
We will at this time call on the Honorable Archibald Cox, who is

a professor at Harvard University and a highly respected attorney
and labor lawyer in this country. Mr. Cox is representing, as I un-
derstand it, Common Cause here today.

We are very honored to have you before this committee, Mr. Cox.

STATEMENT OF PROF. ARCHIBALD COX, HARVARD UNIVERSITY,
REPRESENTING COMMON CAUSE

Mr. Cox. Thank you very much, Senator, Mr. Chairman, I am
representing Common Cause here today. I also cannot help speak-
ing as one who has had a longtime interest in the Voting Rights
Act because I participated in the original writing of it and argued
in defense of its constitutionality in the Supreme Court.

But I am here for Common Cause, and I am here to urge the ex-
tension of the Voting Rights Act as it is proposed to be amended
and extended in S. 1992.

Earlier witnesses have recalled the history that led to the pas-
sage of the Voting Rights Act and with the progress of the act and
the progress made under it and the reasons for its extension. I
simply want to say, before summarizing my testimony, that we
share with them the conviction that extension is essential. I wish,
instead of repeating all those reasons, to focus on one element that
I regard as crucial to the effectiveness of the act. That is that sec-
tion 2 should be strengthened by adopting the amendments in the
House bill and proposed by S. 1992.

To put it in context-also, I realize that this is well known-the
14th and 15th amendments and section 2 as it stands presently nul-
lify State and local laws relating to voting, representation, district-
ing, and the like that rob the ballots of minority groups of real sub-
stance by gerrymandering and other invidiously discriminatory de-
nials of opportunity to exercise effective voting power, where the
conscious purpose of those who adopted the law was to discriminate
on grounds of race or color.

The proposed amendments to section 2 shift the focus from one
of motive to one of operative consequences or result, so that section
2, as amended by the enactment of S. 1992, would outlaw laws per-
taining to voting, representation, and districting that result in dis-
criminatory denials of effective participation in self-government,
regardless of race or color.

I submit, Mr. Chairman, that that important change is essential
to securing all Americans a meaningful right to vote. I-recognize,
of course, that the committee is considering three questions, and I
want to consider them in my testimony here:

First, does the proposed amendment to section 2 have a suffi-
ciently clear afd understandable meaning for Congress to foresee
its operation and the courts to apply it?

Second, will the "results" test operate fairly and equitably?
Third, is the proposed amendment constitutional?
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hMy answer to each of those question is an emphatic yes. First, I
tn the words of the amendment and the body of case law al-
ready in the books give the proposed "results" test a clear and un-
derstandable meaning.

Second, I submit that the "results" test would operate fairly and
equitably to prevent racially discriminatory exclusions from the re-
ality of participation in the processes of government without
unduly interfering with the opportunity of a State or political sub-
division to choose among forms of representation and government.

And third, I submit that setting up a statutory "results" test is
well within the power granted to Congress by section 5 of the 14th
amendment and section 2 of the 15th amendment.

I thought I would proceed by sort of stating first the outer limits
of the meaning and operation of proposed section 2 and then
narrow down to the area of possible uncertainty.

First, it is clear that the proposed amendment gives stronger pro-
tection to voting rights than the present law because it plainly
would supersede the restrictive plurality ruling of the Supreme
Court in City of Mobile v. Bolden by, as I say, substituting a "re-
stits" test for an inquiry into motive.

A nation dedicated to the principle that all citizens should have
the same opportunity for meaningful participation in self-govern-
ment surely finds abhorrent any situation in which black citizens
or citizens of Mexican-American descent, or of any other racial or
ethnic minority, are drastically, systematically, and continually
denied that equality of political opportunity by local voting law or
practice, regardless of its purpose. The injustice is there, regardless
of purpose. There is a departure from our professed ideals, regard-
less of purpose. Subjective purpose, motive and intent belong in the
realm of individual action and of criminal law. The Voting Rights
Act should not focus, I submit, Mr. Chairman, on blameworthiness
but on securing the most fundamental of American rights.

To continue to require proof of subjective discriminatory purpose
in the form prescribed in the plurality opinion of the City of Mobile
case is to erect and maintain an almost insuperable obstacle to se-
curing that right. Other witnesses have described the difficulty and
enormous expense of litigation to inquire into motive, and I want
to confine myself simply to listing what seemed to me to be the
principal sources of difficulty.

First, I suggest that to speak of a subjective purpose of a sizable
legislative body, or of a body of citizens voting in a referendum, is
to indulge in a fiction. In such cases, there simply is not a singlemind with a single purpose or set of purposes. Legislators and
voters vote one way or another for different purposes, with differ-
ent motives, and with different combinations of purposes.

Second, in my experience, there is very seldom any reliable
record even of the debates in a State legislature, so that the evi-
dence of what was in people's minds simply is not preserved. There
is always the likelihood that if the purpose is invidious, that pur-
pose will be concealed. And, of course, one court has held since the
City of Mobile case that there cannot be any inquiry into the mo-
tives of voters in a referendum.

Third, as the Mobile case illustrates, often the State or local law
that results in discrimatory exclusion from the democratic process

93-7S8 0 - 83 -- 90
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was enacted 10, 20, or even 50 years ago. The difficulty of proving
subjective purpose in that sort of case is too obvious to emphasize
or to detail.

And finally, if the law is one enacted in the past and was enacted
in a way that it was not discriminatory, it may later come to have
discriminatory results, and the inaction is, in a sense, the source of
the law. How in the world are you going to prove the reasons for
political inaction by a large number of citizens or their representa-
tives?

Looking at the other side, it seems to me that the obvious outside
limit upon the meaning of the "results" test is fixed by the pro-
posed concluding sentence in S. 1992:

The fact that members of a minority group have not been elected in numbers
equal to the group's proportion of the population shall not, in and of itself, consti-
tute a violation of this section.

I submit that this language surely should allay any fear that the
effect of the "results" test would be to mandate a system of propor-
tional representation. I realize that the AttorneyGeneral-testified-
that any voting law or procedure which produces election results
that fail to mirror the population makeup in a particular commu-
nity would be vulnerable to legal challenge under section 2. But
with all due respect to the Attorney General, I submit that that
statement is plainly and demonstrably wrong.

The final sentence says that that shall not be enough. I cannot
imagine any court simply disregarding the final sentence as it
would appear in section 2. Furthermore, the earlier case law the
amendments to section 2 were intended to revive and that will
govern their meaning, as I understand it, explicitly and repeatedly
asserts that it is not enough to prove a mere disparity between the
number of minority residents and the number of minority repre-
sentatives.

I have included in my prepared statement, which I will not take
the time to read now, two examples of cases that I have exaggerat-
ed, as one does in caricature, but to illustrate the point that the
sentence, the final sentence, does have real meaning and effect.

Next, let me try to state the meaning of proposed section 2 as
clearly and precisely as I can put it in a single sentence. I would
expect the courts to read proposed section 2 to proscribe any law
relating to voting or representation that had the effect, in its par-
ticular context, of substantially and systematically excluding voters
of a particular race from equal opportunities for meaningful par-
ticipation in the democratic process. I draw that meaning out of
the language, "results in denial or abridgment of the right to vote
on account of race or color."

So section 2, as proposed to be amended, would not prescribe any
particular form of local government or districting without regard
to the particular circumstances. Any form, including elections at
large, may operate without racial discrimination in the circum-
stance of the particular time and place. Almost any form may oper-
ate or be manipulated in such a way, under the circumstances of
the particular time and place, that there is an obvious discrimina-
tory violation of basic democratic right.
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In determining what factors are to be considered and when those
factors add up to a denial or abridgment of the right to vote on ac-
count of race or color, as I have described it, the courts will have
the guidance of a sizable body of precedent in the case law devel-
ond prior to the decision in the City of Mobile case in the spring of

So, again, I must respectfully disagree with the Attorney Gener-
al, who testified that the proposed amendment would "inevitably
invite years of extended litigation" by substituting a novel and un-
tried 'results" test for the intent test prevailing since 1965. As I
see it, the situation is just reversed. The novelty was introduced in
the spring of 1980 when the decision in the City of Mobile case, as
one court in the fifth circuit put it, changed the "rules of the
game." Up to that time, both the Department of Justice and the
courts had been looking to results, first directly and later as evi-
dence from which an inference of discriminatory purpose might be
drawn in appropriate circumstances without other proof of intent.

So the proposed amendment to section 2 would operate in the
context of the sizable body of interpretive case law that will give
the amendment, as I see it, all the content and meaning that one
could expect of an act in a complex and shifting field.

I have listed in my testimony, Mr. Chairman, the factors that I
think would be relevant. Again, they are there in writing and I do
not think I need take the committee s time to tick them off.

I would simply emphasize, before I conclude on the meaning of
what I submit to be the fairness of this section, that the results
test, I feel very certain, would not per se outlaw the practice of
electing candidates at large. The cases cited above and others
against the background of which the amendments are proposed all
proceed on the yr.-mise that it is axiomatic that at-large and multi-
member districting arrangements are not unlawful per se.

The question would always be whether the arrangement-at-
large voting or a multimember district-would operate under all
the circumstances present in that situation to minimize or cancel
out the voting strength of racial elements of the voting population.

And finally, Mr. Chairman, I submit that, in my view, there
cannot be any serious doubt about the constitutionality of the pro-
posed amendments to section 2. They seem to me to ret squarely
on the constitutional law declared by the Supreme Court in Sout
Carolina v. Katzenbach and particularly in the City of Rome case.

Congress cannot change the meaning of the Constitution as inter--
preted by the Supreme Court. It cannot change the meaning of the
14th andl5th amendments. The City of Mobile ase, insofar as it is
an interpretation of the Constitution, is one which we must all
accept whether we think it was a wise interpretation or an unwise
one.

BuT Congress does have wer to correct misinterpretations of its
former legislation or to flgaps in its former legislation where the
new enactment sets up a statutory rule forbid ding conduct or acts
or practices permitted by the Constitution but that Congress finds
to endanger an established constitutional right as declared by the
Supreme Court. That was the basis on which literacy tests were
forbidden by Congress. The literacy tests themselves were not held
to be per se unconstitutional, but South Carolina v. Kateenbach
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said that they could be forbidden under the circumstance pre-
scribed because this was a way of preventing them from being used
in some of the situations to deprive citizens of the right to vote on
the ground of race or color and could be so used even though it was
not proved that that was the way the literacy test operated uncon-
stitutionally in the past in the particular jurisdiction.

Similarly, in the City of Rome case, the Supreme Court upheld
the effects test under section 5 of the statute saying that even if
one assumed that the 14th and 15th amendments were limited to
purposive discrimination, Congress could go farther as a means of
preventing purposive discrimination if it found that prophylactic
measure to be important.

So I submit to you, sir, and to the committee that those prece-
dents squarely sustain the constitutionality of section 2.

With my prepared statement that we have filed, Mr. Chairman, I
think that is sufficient.

Senator HATCH. Thank you, professor.
[Material follows:] -
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common cause
2M3 M STREET. N.W., WASHINGTON. 0 C. 20036 (202) 833-1200

Archibald Cox Fred Weftheimer John W. Gardner
Chairman Pr"ont Founding Chairman

July 8, 1981

Representative Don Edwards
Chairman COPY
Subcommittee on Civil and
Constitutional Rights

House of Representatives
Washington, DC 20515

Dear Representative Edwards:

This will acknowledge your letter of June 16, calling my
attention to a question raised by counsel representing Republican
members of the Subcommittee conducting hearings on H.R. 3112 to
amend and renew the Voting Rights Act. I regret the delay but
I am glad to give you an answer.

I believe that it would not be reasonable for a federal
court, under any circumstances that I can-imagine, to apply
the language of the Rodino bill in such a way as to require that
the percentage of racial and language minority representation on
applicable city councils, school boards and/or legislatures ap-
proximate the racial mix of the citizens it represents. I say
this for two reasons.

First, I find it wholly unreasonable to suppose that any
court would dictate or limit the racial character of representa-
tives to be chosen at an election.

Second, I believe that the Rodino proposal would not make
proportional representation a per se test of the legality of an
electoral arrangement. Under controlling Supreme Court decisions
the denials or abridgments of the right to vote on account of
race or color that violate the Fifteenth Amendment involve pur-
poseful racial discrimination. Section 2, if altered as proposed
in the Rodino amendment, is apparently intended to authorize
courts to find illegality by inference from the effects under
circumstances in which that inference is warranted. Bare proof
that the number of minority representatives elected is not pro-
portionate to the number of minority voters would not be sufficient
per se to establish a violation regardless of the circumstances.

If there is the slightest uncertainty about the answer
to the question posed, the risk could be eliminated by including
an appropriate explanation in the committee report.

I hope that this will be helpful.

With best wishes,
Sincerely,

Archibald Cox
Chairman

cc: Rep. Henry J. Hyde
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PREPARED STATEMENT OF ARCHIBALD COX

Mr. Chairman, I appreciate this opportunity to express

the strong support of Common Cause for S. 1992, the bill to

extend the Voting Rights Act co-sponsored by 64 Senators.

My name is Archibald Cox. I am Chairman of Common Cause

and also the Carl M. Loeb University Professor at Harvard

University. I have been closely engaged in various aspects

of the origination, defense and extensions of the Voting Rights

Act. As Solicitor General of the United States, I shared in

developing key provisions of the original Act. As counsel to

Massachusetts and other states, I supported the constitution-

alityof the original Act in oral argument before the Supreme

Court. I testified before this Committee supporting the exten-

sion of the Act with expanded guarantees in 1969. And the Act

and litigation involving the Act have intensely interested me

as a professor of Constitutional Law.

The Voting Rights Act is justly acclaimed as one of the most

important and effective pieces of civil rights legislation ever

passed by Congress. The Act is an essential part of the process

of opening up governmental institutions to all citizens and ac-

tively involving more citizens in self-government. This has been

a major goal of Common Cause from its beginning.

By the Voting Rights Act, hundreds of thousands of black and

Hispanic Americans were enabled to exercise the most precious

of constitutional rights -- the right to vote. By enfranchising

these citizens, the Act also has removed barriers that pre-

viously barred the election of members of minorities to public

office. These two changes have greatly strengthened the legiti-

macy of representative government in America.

But the hard-won gains under the Voting Rights Act are

fragile, and we should not be complacent about the future.

The patterns and habits of discrimination became engrained over

the century preceding the Voting Rights Act. It would be naive

to suppose that such deeply engrained ways of political thought

have been removed so quickly.
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Other witnesses have recalled the history that led to passage

of the Voting Rights Act, the progress made under the Act and

the reasons for its extension. Common Cause shares with them

the conviction that extension is essential. Instead of repeating

their testimonies, I wish to focus upon four elements we view

as crucial to the effectiveness of the Voting Rights Act.

Section 2 should be strengthened hX adopting the amendments

proposed by S. 1992.

Although Section 2 would speak expressly only of "denial or

abridgement of the right . . . to vote on account of race or

color," using the words of the Fifteenth Amendment, both as it

stands and as it would be amended, it also reaches State and

local laws pertaining to voting, representation and districting

that rob the ballots of members of minority groups of real sub-

stance by gerrymandering and other invidiously discriminatory

denials of opportunities to exercise effective voting power.

The Fourteenth Amendment and Section 2 of the present Voting

Rights Act are presently held to outlaw such devices where the

conscious purpose of those who adopted the law was to discrim-

inate on account of race or color. Section 2 shifts the focus

from one of motiveto one of operative consequences or

result. Section 2, as amended by enactment of S. 1992, would

outlaw laws pertaining to voting, representation and distric-

ting that Nresult in" discriminiatory denials of effective

participation in self-government because of race or color.

I submit that this important change is essential to securing

all Americans a meaningful right to vote without regard to race

or color. Before recommending it, however, the Committee will

naturally wish to consider three questions:

1. Does the proposed amendment to Section 2 have a

sufficiently clear and understandable meaning for the Con-

gress to foresee its operation and the courts to apply it?

2. Will the "results" test operate fairly and equit-

ably?
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3. Is the proposed amendment constitutional?

My answer to each question is an emphatic, "Yesl"

1. The words of the amendment and the body of case law

already in the law books give the proposed "results" test a

clear and unstandable meaning.

2. The "results" test would operate fairly and equitably

to prevent racially discriminatory exclusions from the reality

of participation in the processes of self-government without

unduly interfering with the opportunity of a State or political

subdivision to choose among forms of representation and govern-

ment.

-3. Setting up a statutory "results" test, as the amendment

to Section 2 proposes, is well-within the power granted to

Congress by Section 5 of the Fourteenth and Section 2 of the

Fifteenth Amendment.

Let me discuss the first and second questions together, and

then turn to the third.

Meaning and operation of Section 2 as amended.

There is no room for argument about the outer limits of the

proposed amendment:

1. The proposed amendment gives stronger protection to voting

rights than the present law because it plainly would supercede

the plurality ruling of the Supreme Court in City of Mobile v.

Bolden, 446 U.S. 55 (1980). There the court held that a method

of electing local officials is immune from attack under the

present Voting Rights Act, regardless of how drastically and

systematically it excludes black citizens from meaningful parti-

cipation in local government, unless the plaintiffs prove that

the purpose, i.e., the conscious motive, of those who adopted

or maintained the law was racial discrimination, and unless they

prove that motive by evidence other than inference from the dis-

criminatory results of the action.

A Nation dedicated to the principle that all citizens

should have the same opportunity for meaningful participation
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in sik]_fgovernment finds abhorrent any situation in which

black citizens or citizens of Mexican-American descent, or of

apy other racial or ethnic minority, are drastically, systema-

tically, and continually denied that equality of political

opportunity by the local voting law or practice, regardless of

purpose. The injustice is there, regardless of purpose. There

is departure from our professed American ideals, regardless of

purpose. Subjective purpose, motive and intent belong in the

realm of criminal law. The Voting Rights Act should focus not

on blameworthiness but on securing the most fundamental of

American rights.

To continue to require proof of a subjective discriminatory

purpose in the form prescribed in the plurality opinion of the

Mobile case is to erect and maintain an almost insuperable

obstacle to securing that right. Other witnesses have testified

to the difficulty and enormous expense of proving the subjective

purposes of those who adopt or retain a law which actually oper-

ates in a manner that invidiously and systematically dilutes the

voting power of a racial group. I confine myself to listing the

principle difficulties:

(a) To speak of the subjective purpose of a sizable legisla-

tive body, or of the body of citizens voting in a referendum,

is to indulge in a fiction. In such cases, there is no one

mind with a single purpose or set of purposes. Legislators

and voters in a referendum vote one way or the other with a

wide variety of purposes or sets of purposes. In other con-

texts the Supreme Court has cautioned against probing the sub-

jective purposes of legislators. E.g., Fletcher v. Peck,

6 Cranch 87, 130 (1810); United States v. O'Brien, 391 U.S. 367,

382-386 (1968); Palmer v. Thompson, 403 U.S. 217, 224-226 (1971).

(b) There is seldom any reliable record even of the debates

in a State legislature. There are only scraps of evidence

concerning the public debate preceding a referendum. Further-

more, those who have a discriminatory purpose will seldom acknow-
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ledge it; they will be at pains to conceal their purpose if Con-

gress acquiesces in the interpretation put upon Section 2 in

the Mobile case. To make matters worse, one court has held

that there can be no inquiry into the motives of--voters in a

referendum. Kirksey v. City of Jackson, 663 F. 2d 659 (1981).

(c) Often, as in the Mobile case, the State or local law

that results in systematic racial discrimination was enacted

ten, twenty or even fifty years ago. The difficulty of proving

the subjective purpose long after adoption is obvious.

(d) A law enacted in the distant past may have been non-

discriminatory initially in both purpose and effect but may

later come to operate in a manner and context that results in

systematic and drastic exclusion of a racial group from meaning-

ful participation in the democratic process. Surely, such a

law should not be invulnerable and the racial injustice irre-

mediable. But how in the world can anyone prove that the

"purpose" of political inactivity is racial discrimination if

proof of the consequences will not suffice? City of Mobile v.

Bolden appears to rule that that form of proof is legally in-

sufficient under the present Act.

2. The other obvious, outside limit upon the meaning of

the "results" test is fixed by the new concluding sentence

proposed by S. 1992:

The fact that members of a minority group have not
been elected in numbers equal to the group's propor-
tion of the population shall not, in and of itself,
constitute a violation of this section.

This language should allay any fear that the effect of the

"results" test would be to mandate a system of proportional

representation. The Attorney General testified that "any

voting law or procedure which produces election results that

fail to mirror the population make-up in a particular community

would be vulnerable to legal challenge under Section 2."

With all due respect, I submit that that statement is plainly

and demonstrably wrong.
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The new final sentence to be added to Section 2 by S. 1992

explicitly and specifically provides that proof of "election

results that fail to mirror the population make-up in a

particular community" shall not be sufficient -- shall not

be sufficient -- grounds to invalidate a voting law or practice.

The earlier case law that the amendments to Section 2 are

intended to revive and that will govern their meaning explicitly

and repeatedly asserts that "it is not enough to prove a mere

disparity between the number of minority residents and the

number of minority representatives." Zimmer v. McKeithen,

485 F. 2d 1297, 1305 (5th Cir. 1973). See also White v. Regester,

412 U.S. 755, 765, 766 (1973). ("To sustain such claims it is

not enough that the racial group allegedly discriminated against

has not had legislative seats in-proportion to its voting poten-

tial.")

Two examples illustrating common situations in forms

exaggerated for clarity further illustrate the point:

- The voting population of a populous county is 75
percent white and 25 percent black. The county is
governed by a five-member Board of Commissioners
elected by districts. If some theory of racially
proportionate representation were applied, there
should be one black Commissioner. In fact, the black
portion of the population is not concentrated in a
compact area but a gerrymander could be-constructed
that would put enough black people in one district
to elect a black Commissioner if the votes pretty
closely followed racial lines. In fact, the districts
are compact and contiguous and no black person has
ever been elected Commissioner.

On these facts alone there would be no violation of
proposed Section 2, because it does not call for ra-
cially proportionate representation.*

- The population of a populous county is seventy percent
white and thirty percent black. Much of the black popu-
lation -- twenty percent of the total population of
the county -- lives in a compact area in the eastern
part of the county. The county is governed by a five-
member Board of Commissioners elected from five dis-
tricts made up of compact and contiguous areas. The
district lines divide the compact area in which black

*If additional facts sufficient to prove systematic exclusion
were added, then the result would be different.
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voters predominate so that the black voters constitute
forty percent of the voters in District A, forty percent
in District B and twenty percent in District C. No
black Commissioner has ever been elected, but the poli-
tical parties that nominate candidates regularly con-
sult leaders of the black community and candidates
not infrequently pitch part of their campaigns to the
special needs of black voters.

On these acts alone the present districting would
not be unlawful even under the proposed amendment
to Section 2.* Evidence of the absence of propor-
tionate representation, even where proportionate
representation could easily be provided, is not
alone enough to prove a violation. To state the
meaning of the proposed amendment as clearly and
precisely as possible in a single sentence, I would
expect the courts to interpret Section 2, as amended,
to proscribe any law relating to voting that had the
effect, in its particular context, of substantially
and systematically excluding voters of a particular
race from equal opportunities for meaningful partici-
pation in the democratic process. I understand this
to be the meaning of the words "results in denial or
abridgement of the right to vote on account of race
or color."

Thus, Section 2, if amended as proposed by S. 1992, would not

proscribe any particular form of local government, districting

or representation without regard to the particular circumstances.

Any form, including elections at large, may operate without

racial discrimination in the circumstances of a particular time

and place. Almost any form may operate or be manipulated in

the conditions of a particular time and place in such a way that

there is an obvious, discriminatory violation of basic democratic

rights. Similarly, failure to elect members of a minority group

proportionate to the group's numbers in the total population

would not in and of itself constitute a violation. Voters in a

minority group may have exactly the same opportunities for

participation as any other voters, even though no members of the

group are elected to office. The minority may not vote as a

bloc. The minority may vote as a DJoc but maKe its influence

felt in the selection of non-minority candidates for election,

in framing their programs and policies, and in support of one

or more candidates against their opponents. Whether a parti-

*If additional facts sufficient to prove systematic exclusion
were added, then the result would be different.
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cular form of government, districting, representation or voting

operates to cancel out or dilute the potential voting strength

of racial elements of the population to such an extent as to

constitute a violation of Section 2, as proposed to be amended,

will depend upon appraisal of all the relevant factors in the

case, including the severity of the dilution and the weight of

any other purposes served by the measure.

In determining what factors are to be considered and when

those factors add up to denial or abridgement of the right to

vote on account of race or color, the courts will have the

guidance of a sizable body of precedent in the case law developed

prior to 1980.

Because of these precedents, I must again respectfully dis-

agree with the Attorney General. The Attorney General testified

that the amendment would "inevitably invite years of extended

_-- litigation" by substituting a novel and untried test for the

intent test prevailing since 1965. The truth is quite the con-

- trary. The novelty was introduced in the summer of 1980 when

the decision of the Supreme Court in g ._of Mobile v, Bolden,

446 U.S. 55 (1980) changed the "rules of the game." See

Jones v. City of Lubbock, 640 F. 2d 777, 778 (5th Cir. 1981).

Up to that time both the Department of Justice and the courts

had been looking to "results" under Section 2, at first directly

and later as evidence from which an inference of discriminatory

purpose might be drawn in appropriate circumstances without

proof of intent. The proposed amendment to Section 2 would

therefore operate in the context of the sizable body of inter-

pretative case law that it is intended to reinstate. That

existing bodyof law will give the amendment content and

meaning. See, e.g., White v. Regester, 412 U.S. 755 (1973);

Howard v. Adams County Board of Supervisors, 453 F. 2d 455

(5th Cir, 1972); Zimmer v. McKeithen, 485 F. 2d 1297 (5th Cir.

1973); Bolden v. City of Mobile, 571 F. 2d 238 (5th Cir. 1978),

reversed 446 U.S. 55 (1980); Justice White dissenting in
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City of Mobile v. Bolden, 446 U.S. 55, 100 S.Ct. 1490, 1514

(1980).

Under these and like precedents decision in a Section 2 case

would turn upon consideration of such factors as --

- whether voting is or is not polarized along racial
lines

- whether minority candidates have been nominated or
elected

- whether minority groups are consulted in the selection
of candidates

- whether non-minority candidates appeal for minority
votes -and otherwise concern themselves with the needs
and interests of members of the minority group

- any-previous history of racial discrimination in
access to the democratic process

- the degree and duration of exclusion from effective
participation in the political process because of
race

- the importance of any non-exclusionary purposes.

Before turning to the constitutional questions I wish to

emphasize one final point concerning the manner in which the

results test would be applied by the courts. There is no

danger -- no danger -- that Section 2 would outlaw per se the

practi-e of electing candidates at-large. The cases cited

above and similar cases against the background of which the

amendments to Section 2 are proposed all proceed upon the pre-

mise that it is "axiomatic" that at-large and multi-member

districting arrangements are not unlawful, per se. See, e.g.,

Zimmen v. McKeithen, 485 F. 2d 1297, 1304 (5th Cir. 1973).

At-large voting and multi-member districting arrangements would

continue to be lawful, except where it was shown that under the

circumstances of the particular case, the arrangement operated

to minimize or cancel out the voting strength of racial elements

of the voting population. See Whitcomb v. Chavis, 403 U.S. 124,

143 (1971).

--- Constitutionality of Section 2

In my opinion, Section 2 of S. 1992 is plainly constitutional.

Insofar as City of Mobile v. Bolden 446 U.S. 55 (1980) inter-

prets the Fourteenth and Fifteenth Amendments, we are all bound
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by the decision. Some of us may criticize the decision as a

departure from prior law resulting from confused reason.

Some of us may hope that the Court will correct its course,

but only the Court can make that kind of correction in the

course of constitutional interpretation. C6ngress cannot,

consistently with the Constitution, overrule a Supreme Court

interpretation of the Constitution, and it should not try.

Congress does have power, on the other hand, to correct

misinterpretations of prior legislation, such as present Section

2 of the Voting Rights Act. And Congress does have power to

enact a statutory rule forbidding conduct, acts or practices

permitted by the Constitution that Congress finds to endanger

an established constitutional right. So, in the present in-

stance, Congress does have the power to outlaw all State and

local voting arrangements that minimize or cancel out voting

power on account of race, in order to ensure that the delays,

expense and difficulties of the proof of subjective purpose

will not result in minority citizens being deprived of their

Fourteenth and Fifteenth Amendments rights to be free from pur-

poseful discrimination. The power to enact such "necessary and
proper" laws is conferred upon Congress by Section 5 of the

Fourteenth and Section 2 of the Fifteenth Amendments. South

Carolina v. Katzenbach, 383 U.S. 301 (1966); Katzenbach v.

Morgan, 384 U.S. 641 (1966); Oregon v. Mitchell, 400 U.S. 112

(1970); City of Rome v. United States, 446 U.S. 156, 176-77

(1980).

These precedents squarely uphold the constitutionality of

Section 2 of S. 1992. In Lassiter v. Northampton Election

Board, 360 U.S. 45 (1959), the Supreme Court had held that a

literacy test is not unconstitutional unless it is racially

discriminatory on its face or it is applied in a manner that

is racially discriminatory. In South Carolina v. Katzenbach

the Court assumed the Lassiter rule but held that Congress

had power to outlaw all literacy tests in certain parts of the



1432

country as a means of preventing their use as engines of uncon-

stitutional discrimination, even though not all literacy tests

were unconstitutional and even though there was no proof that they

were being administered in an unconstitutional fashion in the

particular case. Similarly, Congress has power to outlaw all

voting arrangements that result in denial or abridgement of the

right to vote even though not all such arrangements are uncon-

stitutional, because this is a means of preventing their use as

engines of purposive and therefore unconstitutional racial dis-

crimination.

Cit of Rome v. United States, 446 U.S. 156 (1980) is an

even more exact precedent for upholding the constitutionality

of Section 2. Section 5 of the present Voting Rights Act

which prohibits a change in voting laws unless the change

"does not have the purpose and will not have the effect of

denying or abridging the right to vote on account of race or

color." The City of Rome challenged the constitutionality of

the "effects" part of the test on the ground that the Fifteenth

Amendment prohibits only "purposeful discrimination" as defined

in the Mobile case. The Court squarely held that even though

the Constitution bars only purposeful discrimination, Congress

may enact a statutory "effects" test in order to prevent viola-

tions of the Constitution that might.otherwise be concealed.

".. Even if §1, of the [Fifteenth) Amendment prohibits only'-

purposeful discrimination, the prior decisions of this Court

foreclose any argument that Congress may not, pursuant to §2,

outlaw voting procedures that are discriminatory in effect."*

*The so-called "right-to-life" bills raise wholly different
constitutional questions. The decisions cited above. give no
support to the "right-to-life" bills because they do not seek
to protect an established constitutional right. S. 158, for
example, seeks by legislative definition of "life" and "person"
to create constitutional rights. This, although S. 158 apparent-
ly would prohibit conduct which is not otherwise unconstitutional
State aid to any interference with the natural development
of a fetus -- the analogy to South Carolina v. Katzenbach cannot
impose the prohibition in aid--- Fan established Fourteenth Amend-
ment right. A fetus is not a "person" under the established
constitutional meaning of a word. Roe v. Wade 410 U.S. 113, 158
and cases cited. Only persons within-the me--aning of the Consti-
tution have Fourteenth Amendment rights.
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We have dealt at length with the Section 2 provisions

because they have become the primary focus of much of the

Senate attention to the Voting Rights Act. We will, therefore,

summarize our view on the other three provisions which we

believe are essential to the voting Rights Act:

The Act's crucial pre-clearance provisions should be

continued.

- The constitutionality of the pre-clearance provisions has

been upheld time and again; it is beyond doubt. The prompt

administrative process established by the Act has minimized

the need for long and complicated legal battles, while the

powerful deterrent effect of Section 5 discourages circum-

vention and evasion.

Common Cause believes that the need to extend the pre-

clearance provisions can be readily demonstrated:

- Even after seventeen years some jurisdictions fail to

submit for pre-clearance changes in their election

laws affecting voting rights. According to a study

by the Southern Regional Council, more than 650

election law changes have been enacted and are

currently being applied in five states without ever

having been pre-cleared.

- Unlawful changes denying voting rights continue to

be submitted to the Department of Justice with great

frequency. From 1976 through 1980, 400 changes were
found to be objectionable -- exceeding the 386

changes objected to in the preceding five year

period.

- The Justice Department has issued objections to a

number of redistricting plans based on the 1980

census. Objections have been issued concerning the

plans for: both houses of the legislatures of

Virginia and Texas; both houses of the legislatures

and the congressional delegations of North Carolina

and Georgia; and the state house of South Carolina.

93-758 0 - 83 -- 91
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Some Members of Congress have proposed extending the coverage

of the pre-clearance provisions nationwide. Common Cause op-

poses this appraoch. The Voting Rights Act already is a

national rather than a regional act. The Act's permanent pro-

visions apply nationwide and already provide for bringing addi-

tional jurisdictions under court-ordered pre-clearance procedures.

Broader national coverage would waste valuable resources and

overburden the existing enforcement staff.

The "bail-out" provisions crafted in the House should be

maintained.

Common Cause supports the "bail-out" provisions included in

S. 1992. They are the result of a careful compromise that was

struck in the House. For the first time, jurisdictions that

have met the obligations of the Voting Rights Act by meeting

clear and attainable standards will be eligible to be exempted

from the Section 5 pre-clearance requirements. Yet the full

force of the law will remain in effect for those jurisdictions

which fail to improve-their record of compliance.

The requirements for "bail-out" are fair and achievable.

As part of the compromise, counties with good records would be

able to bail out independent of the states as long as all

jurisdictions within the county also met the standards for

bail-out. Of some 800 jurisdictions covered, approximately

25 percent would be eligible to file a "bail-out" suit on the

effective date of that new provision in 1984. Each year,

more jurisdictions would complete the ten year record of com-

pliance so that by 1992 all jurisdictions would bail out if

they sincerely wanted to meet the standards of the Voting Rights

Act.

Existing bilingual election requirements should be included

in any extension 6f the Voting Rights Act.

Common Cause applauds the support the Administration has

given in this area. In adopting the bilingual election pro-
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visions, Congress recognized that English-only election materials

and voter assistance can constitute a barrier to voting similar

to literacy tests. Requirements for bilingual elections have

enabled and encouraged minorities to become active participants

in the great work of governing ourselves. I am not unmindful

of the argument that the bilingual provisions will tend to

polarize American society. Surely, bilingual voting will have

just the contrary effect. The best way to avoid a separatist

movement in this oountry is to encourage participation in the

exercise of the right to vote. For participation in the elec-

toral process without language barriers makes it plain to all

that we are one Nation with one government for all the people.

Conclusion

During the past seven years, the Voting Rights Act has

continued to build on the successes of the previous ten. By

the Act, hundreds of thousands of black and Hispanic Americans

were enabled to exercise the most precious of constitutional

rights -- the right to vote. Nevertheless, there is hard

evidence that discrimination, though significantly lessened,

has not been eradicated. The important gains of the last seven-

teen years are fragile. Continued vigilance is essential if

the promise of the Fourteenth and Fifteenth Amendments is to

be fulfilled.

S. 1992 would continue the progress made for seventeen years

under the Voting Rights Act. It maintains the effective enforce-

ment strengths of the Act while, for the first time, providing

attainable incentives for jurisdictions with good records to

"bail-out" from coverage of the Act's special provisions. It

clearly establishes that discrimination against voters on account

of race, whether intentional or accidental, will be remedied-.

Common Cause urges this Subcommittee and the full Senate

Judiciary Committee to act promptly to report the extension of

the Voting Rights Act with the essential elements I have

discussed above. History has proven the wisdom of the Congress

in framing this important remedial legislation. This is no

time to allow backsliding on the right to vote.
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Senator HATmC. In your testimony before the House committee,
you attacked racial gerrymandering, saying, "Pockets of minority
voters can be dispersed throughout many districts or packed into a
few districts to dilute minority representation." If, as you suggest,
it is possible to dilute the minority vote in both of these ways, how
is the Government supposed to tell when it has precisely the cor-
rect racial mix? Where do you find the authority for your position
under the current law, and how will the law change this regard
if the act is amended as you are requesting here xlay?

Mr. Cox. I would hope that the total context of my statement did
not assume that there was any precisely corr %ct racial mix. If I
gave that impression, let me correct it now because I also wrote the
committee that I did not think that merely tie failure to elect a
proportionate number of representatives should I be enough to prove
a violation of section 2, and it was after tha -I suggested that it
could be done by the legislative history-tbat the new last sen-
tence, as I described it, was put in.

Senator HATCH. The question that naturally arises to me is, how
do we know, then, when minorities are neither too dispersed nor
too concentrated? How will we decide that, or would you leave that
decision to the court?

Mr. Cox. I think the ultimate question, Mr. Chairman, depends
on an appraisal of the entire situation, all the factors that bear
upon whether minorities are being systematically shut out of the
political process in fact for whatever reason. To state the question

t I would put to myself if I were a judge as clearly as I can, I
would ask, looking at that total context, whether the effect was
substantially, systematically, to exclude voters of a particular race
from equal opportunities for a meaningful participation in the
Democratic process.

I cannot put it more particularly. I do not think one can reducethis kind of question to a slot machine. It involves weighing and
balancing a number of factors. But that is the question I would ask
myself, Senator Hatch, if I were a judge and had section 2 as
amended as the binding law.

Senator H'A4-cH. You have used terms "meaningfully," "substan-
tially," "equal opportunity," et cetera. How is the local community
ever going to know whether they have met their obligation without
any kind of defined standard?

While we are doing this, Mr. Younger, why don't you come back
to the witness stand, and take this microphone so that Senator
Kennedy and I can both question you with regard to this issue. I
think you both know each other. Feel free to comment on any of
these questions, Mr. Younger.

Mr. Cox, how will a community be able to weigh its actions
under the "effects" test, as :you are defining it, with these terribly
ambiguous terms, that still lie undefined in the law?

Mr. Cox. Well, first, I suppose that if the local community is
trying to be just as discriminatory as it can and still not run afoul
of the law, it may have some difficulty. But I would not think it
would have any difficulty if it were not seeking to come just as
close as it could. In addition, it would have a set of facts to apply
the statutory formula to. It would look-take the factors in the
City of Mobile case. One of them was that at-large voting covered a
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large area with a large population. Second, you ran for a particular
place so that there could be a white candidate and a black candi-
date, if he dared, running for every place. Third, the history
showed that the voting was racially polarized. Fourth, there was no
requirement that a candidate for the council live in a particular
district. Fifth, there were the pervasive effects of the past exclu-
sion.

Sixth, anyone looking at the political history of Mobile would see
that blacks had been excluded from the political process, the infor-
mal parts of the political process, systematically.

Senator HATCH. Perhaps.
Mr. Cox. Well, given those facts, I would think that anyone could

advise the city that no, at the present time, your at-large voting,
with these other incidents, would not satisfy the statute.

Senator HATCH. Mr. Younger, do you have any comments to
make concerning this first set of questions that I have asked?

Mr. YOUNGER. Senator, I do not wish to engage in a debate with
my old friend, Professor Cox.

Senator HATCH. No, that is not the purpose.
Mr. YOUNGER. Hence, I do not wish to respond point by point.
Senator HATCH. No, that is understandable.
Mr. YOUNGER. But let me make this comment which perhaps will

summarize the difference between our viewpoints.
I take it as beyond argument that Professor Cox and I and the

members of this subcommittee begin on common ground, and that
common ground is a determination to see to it that no American is
deprived of the opportunity to participate in the political process
on account of that person's race.

Senator HATCH. That is correct.
Mr. YOUNGER. In short, race ought to be irrelevant to the ques-

tion of participation in the political process.
Now, standing on that common ground, I turn in one direction

and would say to the local official, if you deprive one of your con-
stituents of an opportunity to participate because of your constitu-
ent's race, you have violated the law. To my mind, that is the
"intent" test, taking into account that in applying the "intent"
test, one looks to all of the circumstances, as I tried to say in my
earlier testimony.

It seems to me that Professor Cox turns in the other direction
and says to that local official, I am going to look at the results of
what you have done. I walk into the town council chamber and I
count those who have been elected by race, so many whites, so
many Mexican Americans, so many blacks, and if the proportion of
people of each race present in this chamber is not equivalent to
that in the voting population at large, I say that you have violated
the statute.

It seems to me that in taking that view of it, Professor Cox
makes race relevant rather than irrelevant, and there, I think, is
the weakness of his position.

Senator HATCH. But Professor Cox does cite the saving clause in
section 2 as a way of proscribing that narrow interpretation.

Mr. Cox. I would think I was giving my client very bad
advice if I told him that was what I would do. I would think I was
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what the statute said.

There suddenly came to my mind, Senator Hatch, an answer
that I think I might have given to my clients on the city council or
in the legislature. First, I would tell them that whether you have
complied with the statute will be judged by looking at all the fac-
tors, and the results will be what count because it is the results
that determine whether members of a minority group do have the
opportunity. It is not what went on in somebody's mind that deter-
mines whether they have an equal opportunity; it is the results
that determine whether they have the equal opportunity.

Now, I think what I could say, informally, to my clients would be
what I recall when I first started practicing labor law my chief

ying to an employer client who wanted to make a speech urging
employees not to join a union. He said-the man was a good
friend; he called him by his first name-"Sid, you go home tonight
and you write yourself a speech that you in good conscience can
say will not be coercive. I will trust you, and I think when you
come in with that speech in the morning, I will probably clear it."

The individual-I don't want to name his last name-came in in
the morning and said, "I don't want to make a speech." I think
that I could say-I say this off the top of my head-but I think I
could say as a rough, informal guide, you go and draw up a plan
that you think does not systematically and substantially exclude
minority voters from meaningful participation and I am inclined to
think that if you have really done that, the chances are pretty good
that it will satisfy the "results" test.

Now, he has got to take all the factors into account when he
looks at it that way, and there would be some circumstances where
I would have to tell him that that won't satisfy me. But I think it
would be a pretty good rough guide.

Senator HLr6. Mr. Younger, my time is up, but you can re-
spond and then we will turn to Senator Kennedy.

Mr. YOUNaER. With respect to the saving sentence upon which
Professor Cox places so much reliance, for the reasons stated earli-
er, I regard the saving sentence as a dreadfully sloppy piece of stat-
utory draftsmanship.

In any event, accepting it at face value, the saving sentence-says
that a disproportionate representation of minorities in an elected
group shall not, '"in and of itself," be a violation. If one had a dis-
proportionate representation of minorities in the elected group, to-
gether with, for example, some change in the hours when the polls
are open-

Senator HATcH. In fact, any other scintilla of evidence.
Mr. YOUNGER [contin g]. You are right out from under that

saving sentence, and there you are facing what Professor Cox just
state as the heart of his view of it. He said that opportunity is
measured by the results, and I dust o not see it that way. Opportu-
nity is one thing; the results w ch are achieved by various people,
assuming the same opportunity, are quite another thing. To say
that one equals the other is to confuse categories urd, I think, to
engage in loose thinking and imprudent social policy.

Senator HATmC. Senator Kennedy?
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Senator KENNEDY. Just on my time, if you would like to respond
to that, Mr. Cox, that last comment, you may do so.

Mr. Cox. Well, I think anyone who read the proposed section 2 as
Mr. Younger suggests, that lack of proportionate representation in
the elected body plus a change in the voting hours without more
warrants the kind of finding that section 2 requires, was not
making a conscientious effort to apply the statute in accordance
with its intent, and I would be convinced that he would be reversed
by a higher court.

One must remember here that this sentence, like the whole of
proposed section 2, is not something that suddenly was thought up
for the first time. The sentence is the same -thought, in almost the
same words, that was expressed, particularly in the fifth circuit,
but I think-I cannot guarantee my memory-also in White v. Re-
gester, but certainly in Justice White's dissenting opinion in the
City of Mobile case. So it has been said that the law had been ap-
plied in a way that did not make proportionate representation plus
some trivial little other thing the test of lawfulness under section
2. And it is to bring that body of law back, as I understand it, that
the amendments are proposed.

Senator KENNEDY. I want to just, first of all, welcome Professor
Cox back to the Judiciary Committee. I think all of us who have
served on this committee for a considerable period of time have
benefited from his help and assistance to this committee on a wide
variety of different issues, and I think all of us are extremely
grateful for the service to this country of Professor Cox, when he
served in the Justice Department as the Solicitor General and then
as the Special Prosecutor, and his continued interest and under-
standing -of the law is something which is, I think, universally rec-
ognized and respected, and his obvious skill in the understanding of
the constitutional law is something which is of very special impor-
tance to this committee.

I know those words perhaps make Professor Cox uncomfortable,
bu'. they are genuinely expressed and I think are true, and we are
grateful for his presence here. I know I speak for all the members,
I am sure, on both sides of the aisle.

Senator HATCH. Would you yield on that?
Professor Cox, I studied your labor law caseboo you are to

blame for all of the things that I have been doing here. [Laughter.]
I might also add that I question the wisdom of anybody who

spends a career studying labor law and teaching it. [Laughter.]
Mr. Cox. If you will permit, Senator Hatch, while there are lots

of grounds on which you might convict me for lack of wisdom,
studying labor law for the whole of my life is not one, because I
have rather turned away from it. [Laughter.]

Senator HATCH. I would like to myself sometimes.
Senator KENNEDY. In those days, the chairman was a Democrat.

[Laughter.]
Senator HATCH. It just shows what wisdom can bring to someone.

[Laughter.]
Senator KNNEDY. I appreciate both the witnesses being with us

here this morning because you have been commenting on, obvious-
ly, the two elements which both have been debated most extensive-
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ly in the House and, I think, in the course of these hearings, and
which have been the crux of the discussion and of the difference.

I will get into the particular questions, but it does seem to me, as
we come down to the final aspects of this committee's hearings and
deliberations, that we ought to ask ourselves if we are committed-
and I take the comments that have been made by those that both
differ with perhaps my understanding of section 2and section 5 as
well as those that agree-that, clearly, we have the power and the
-authority to make a judgment at this time on the issue of voting
rights, and whatever decision we might draw or conclusions we
might draw from the past cases, we have certainly that responsibil-
ity here and now. If we can draft that language in ways which are
going to enhance the right to vote, it seems to me we-have an over-
bearing responsibility to do so.

There has been a lot which has been added to this discussion and
debate which I am not sure has clarified it. I think we, as an insti-
tution, the Senate of the United States, know how that can be
done, it seems to me, and that is with the effects test and with a
bailout provision which is reasonable and responsible and, I think,
adds some degree of incentive for communities to make a best-faith
effort.

Now, would you not agree with me, Professor Cox, that we have
both the authority and the power and that, given what we know
from past case histories, we can, in a constitutional way, no matter
what we might say about the previous holdings, we have, under the
14th and 15th amendments, the ability to make that guarantee a
reality for citizens of this Nation by, basically, acceptance of an ef-
fects test in section 2?

Mr. Cox. I do, yes. I quite agree that you have the power to do
that as a matter of statutory law. My own view of sound policy and
the Senate's responsibility is that it ought to do it quickly.

Senator KENzDy. And that is a way, in accepting the effects
test, that that objective can be achieved?

Mr. Cox. I believe so.
Senator KENEDY. And if the judgment is made by the Senate of

the United States that we use an intent t6st, what would be your
estimate, as a person who has been a former solicitor and a student
of this constitutional law, of the results on protecting voting rights?

Mr. Cox. I think, first, there would be numerous cases in which
truly equal opportunities to participate regardless of race would be
denied to minority groups of citizens because there was simply no
way of getting-into the minds of the people that had written or
adopted the laws at some time in the past, or even most recently,
and that therefore that large number of denials of basic American
rights would occur, whatever the motive or purpose.

Second, I think that the effort to correct those situations would
very frequently bog down in a hopeless morass of efforts to prove
something that I regard as a fiction-the motive of the members of
a large legislative body or the motive, even, of a 12- or 15-man city
council or, of course, the motive of citizens who adopt a vote in a
referendum. The expense, and therefore the ineffectiveness, of any
such formula seems to me to be very plain.

Senator KENwEy. Now, we have heard over the course of these
hearings, and I am sure we will on the floor, the basis of our legal
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system is built on intent, whether it is in civil cases or criminal
cases, and therefore that is basic to our jurisprudence. That has a
ring to it out on the countryside although, obviously, with regard
to civil law, it is not necessarily so.

How do you think it is best that you deal with that issue?
Mr. Cox. Well, I think the only way to deal with it is to take it-

headon. It simply is not true that intent in the sense of purpose or
in the sense of motive is the foundation of our legal system. It
simply is not true. That is the case in much of our constitutional
law. The Supreme Court has, over and over again, cautionedagainst examining the motives of legislators.

It is true that in the City of Mobile case, it did bring in an exam-
ine-their-motives test, but there are many other cases, going way
back to Chief Justice Marshall, that say motive is irrelevant. I
think that was the much wiser position.

Second, in the civil law, it is a little hard offhand to say what the
proportions are, but I would think a bad motive or evil motive
would be required in a very small fraction of cases. Now, often we
do talk about every man is presumed to intend the natural and
probable consequences of his act, but in fact we are saying that he
is liable for the natural and probable consequences of his acts
whether he intended them or not. It is resorting to a fiction, but I
think it just confuses the situation, and what you say is happening
shows how it has confused the situation, to engage in that kind of
fiction.

I do not think it would add anything to try to set up a similar
fiction here, and if one really means purpose, there is just no way
of finding it out. I should say, for the sake of completeness, Senator
Kennedy, that of course there are questions in the criminal law
where the motive, a very specific intent, is relevant. It is 0ot true
all through the criminal law, but it often is true, and I think the
reason for that is because in the criminal law we are not concerned
with the quality of opportunity in fact; we are concerned with how
bad a man this was, and therefore we do look to his state of mind
in many criminal cases. But that really is not the question in the
area that this bill deals with.

Senator HACH. Let me ask a few more questions, and then I will
go vote-

Senator KENNEDY. Could I just finish on this one point, Orrin?
Senator HATCH. Sure.
Senator KENNDY.. Just on the record, it has been clear, as I un-

derstand from your answer, that the Congress has, over a geriod of
time, passed statutes which have been upheld by the Supreme
Court which have not required intent. Is that not so?

Mr. Cox. Oh, yes.
Senator KENDY. Particularly in the area of civil rights? I

mean, there are other areas as well, but has that not been so in the
area of civil rights?

Mr. Cox. I believe so. Certainly, there are many areas. I would
guess most statutes enacted by the Congress do not require intent.

Senator HATCH. Thank you, Mr. Cox.
Mr. Younger, do you have any comments on any of Senator Ken-

nedy's questions or Professor Cox's responses? ,
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Mr. YOUNGER. Just a few moments ago, Professor Cox said that
what we are all concerned with is the quality of opportunity, and
indeed we are all concerned with that. If I understand the position
espoused by Professor Cox, however, he translates equality of op-
portunity into equality of effect, and that, it seems to me, is the
essence of the difference in viewpoint between us.

It seems to me that if you are concerned with equality of effect,
you end up with a quota system or a system of proportional repre-
sentation which I would abhor.

Senator HATCH. Mr. Cox, in your testimony before the House
committee, you said that the preclearance provisions of the act
should not be extended in perpetuity but only for a period of 10
years. The bill passed by the House will, however, extend the pre-
clearance provisions forever.

Do you still disagree with this provision of the House bill, and if
so, why or why not?

Mr. Cox. Well, there has now been added to the bill a so-called
bailout provision, which means that the longer extension does not
have the same rigor-I think my memory is right-as the onel1
was testifying about.

Senator HATCH. In your testimony before the House committee,
you failed to answer a question as to whether or not section 2 of
the act, as amended by the House bill, could be used by a court to
establish a racial quota system for elected officials. In light of your
own testimony that redistricting must be carefully calibrated to
insure a correct racial mix-one might be well founded in harbor-
ing the fear that the proposed changes, in section 2 of the bill, will
ultimately lead to the implementation of a system of proportional
representation. Do you now have an answer to the question you
were asked by the House committee?

Mr. Cox. Yes. I would like, if I may, Senator Hatch, to see that
You and the committee receive a copy of the letter that I wrote the
House committee.

Senator HATCH. We Would love to have it.
Mr. Cox. I had time to think it over and consider it. The nub of

that iswer is the same as I gave to you here a little earlier, first
that I thought the section, even as it stood in the House, could not
be so interpreted, on reflection; second, that I thought any danger
could be obviated by putting material in the committee reports and
legislative history that would make it clear that that was not the
intent.

Third, the danger seems now to have been clearly obviated by
the &n sentence, as I have been ca" it for shorthand.

Might I add just one word of em phasis? I do not want to occupy
more than my share of time, but I haveput two examples in my
written statement spelling out the facts that show that proportion-
ality of result in the body elected would not, in my view, be alone
enough to prove a violation of the proposed new section 2. They are
onimge 8, running over onto 9.

Senator HAtmC. Let me ask one further question. You say that
there is plenty of case law which courts may use to interpret the
results test. Are you referring to the many Supreme Court cases
interpreting the 'effects" test of section 5, or do you mean the case
of White v. Register?
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I might point out that neither the witnesses before the subcom-
mittee nor the justices themselves, in the Mobile case, can agree on
what White v. Regester means. We have heard a lot of conflicting
views over determining the meaning of White v. Regester. If you
are referring to the "effects" test as interpreted by the courts with
regard to section 5, I think that might be considerably different
from the "results" test in section 2 here today.

Mr. Cox. No, I do not mean the cases under section 5.
Senator HATCH. What cases do you mean, then?
Mr. Cox. I mean the cases I have cited, some of which, for exam-

ple, are on page 11 of my statement. I do mean White v. Regester as
interpreted by Justice White. I mean such cases as the lower court
opinion in the Bolden case; Howard v. Adams County Board of Su-
pemvisors; or Zimmer v. McKeithen; Justice White's dissent in the
City of Mobile case; and there are a fair number of others-the
fifth circuit-of that kind.

Senator HATCH. You have indicated that you agree with Justice
White's interpretation of White v. Regester. What Justice White
said was that an invidious discriminatory purpose can be inferred
from factors of the kind relied on in White v. RegesterL__

Mr. Cox. Well, that is true, and I think you are right in taking
me to&task.

Senator HATCH. Well, my point is even Justice White found that
there had to be discriminatory purpose present, in his White v.
Regester decision, to facilitate making the determination of wheth-
er a violation occurred.

Mr. Cox. Let me restate what I meant to say because I do not
mean, at this stage, to bring back intent or motive or purpose in
anyway, shape, or manner. What I really mean is that Justice
White's conclusions as to what facts would add up to a violation as
applied in White v. Regester and in his dissenting opinion in the
City of Mobile, and in the cases that I cite in the fifth circuit, is the
body of law that I would expect to be applied.

I think part of the trouble here is, I think Justice White and Jus-
tice Stewart were really using the word "purpose" in two rather
different senses. Often we do speak of the purpose of the statute,
but we really do not mean what went on in the mind of the persons
who voted for--it. We mean purpose in the same sense that we say
the purpose of a bicycle is to get along quicker than one could
walk; what is its function? And I think Justice White was really
using "purpose" in White v. Regester in that sense, and that is not
really any different from results.

Senator HATCH. I beg to differ with that conclusion, Mr. Cox, as I
read the decision and the dissenting opinions. I do not think any of
the Justices differentiate in their use of the word "purpose." For
instance, Justice White, in his dissent, says that the district coifrt's
decision was "fully consistent with our recognition in WashingtOn
v. I stlt an invidious discriminatory pur may often be in.

ferred from the totality of the relevant facts, including the fact, if
it is true, that the law bears more heavily on one race than an-
other."

Iagree with your assertion that Justice White did indicate that,
based on the facts in Mobile, he felt-that the court should have
found a discriminatory purpose. But I really think that they have
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not differed on the standard with regard to intent. You would still
differ with me on that point?

Mr. Cox. I resp y disagree with-you.
Senator HATCH. I see.
Mr. Cox. But I really cannot read their minds enough to say that

you are wrong and I am right.
I would like to, for the sake of the record, just correct my state-

ment to say that I agree with Justice White's opnion in City of
Mobile as a guide to how proposed amendment of section 2 would
operate. I really meant to say-I do not think I put it very clearly,
and you are quite right in pointing out the inconsistency-I agree
with his holng as to what facts add up to a violation. I clearly
could not testify as I did and then incorporate the references to
purpose, particularly as you interpret them. I could not say cate-
gorically you are wrong. I just meant going from the factors to the
results.

Senator HATCH. Mr. Younger, do you have any comments regard-
ing this discussion? You would agree with me, Professor Cox, that
section 2 is a very important issue from either perspective, and
that the majority of those who are arguing that we should main-
tain the "intent" test, rather than an "effects" test, are doing so
with the right motive? Certainly this is true of the members of this
committee who are arguing that. I am concerned about the 15th
amendment stdard of proof; I am concerned about this leading to
pure proportional representation. Do you share any of that fear or
worry yourself?

Mr. Cox. Well, but I think it has now been met by the addition of
language, and I have been somewhat better informed by additional
study of-the case law. I did think that I wanted to chew it over in
my mind rather than to answer it then and there during the-hear-
ings.I certainly admit that it is a very important question.

Senator HATcH. It certainly is. I am stil disturbed by the "in
and of itself" langage of the saving clause. An expert lawyer like
yourself knos that you can circumvent that language six ways
from Friday, and that it really is no protection from a misuse of
section 2.

Mr. Cox. But I do not see, Senator Hatch, any reason in the ear-
lier cases to think that the courts-that will be chiefly the fifth cir-
cuit--concerned with applying-the new law if it is amended as pro-
posed would have such- do not mean any offense-such zeal to
pervert its real intent as to disregard the effect of the thrust of
that last sentence and to say, well, we are not saying "in and of,,
extends as a scintilla. I am sure they would get reversed if they
did.

Senator HATCH. Well, I might just mention that Justice Mar-
shall, in dissent, in Mobile also suggested that proportional repre-
sentation was a red herring. This was what the court's perfunctory
response was to this suggestion by Justice Marshall in the Mobile
v. Boden case. In footnote 22, it stated:

The dissenting opinion seeks to diwlam this desc"rition of its theory by suggs-
ing that a claim of vote dilution may require, in addition to proof of electoral defeat,
some evidence of "historical and social factors" indicting that the group in qua&
tion is without political influence. Putting to the side the evident fact that these
quasi-eiological considerations have no constitutional basis, it remains far from
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certain that they could, in any principled manner, exclude the claims of any dis-
crete political group that happens, for whatever reason, to elect fewer of its candi-
dates than arithmetic indicates it might.

Indeed, the putative limits are bound to prove illusory if the express purpose in
forming their implication would be, as the dissent assumes, to redress the "inequita-
ble distribution of political influence."

Senator Kennedy left to vote at an earlier time so that he could
come back. He has some more questions for you.

Mr. Younger, I know we have kept you too long as it is, and I
know you have got to get back to your practice.

Mr. YOUNGER. I would like to be excused.
Senator HATCH. If you could wait, Mr. Cox, we will excuse you,

Mr. Younger,-Wiith our appreciation. I will leave for the vote now
and Senator Kennedy will resume as soon as he returns.

Mr. Cox. Thank you, Senator.
Senator HATCH. We will recess until Senator Kennedy gets back.
[Recess taken.]
Senator KENNEDY. May we come to order.
I apologize to the witnesses for the interruptions. I am afraid we

are going to face them all day long.
I just have two areas that I would like to bring up and get the

response of Professor Cox.
Some of the opponents have focused on the fact that our bill says

the lack of proportional representation, in and of itself-those are
the key words-is OK, and they claim that all a plaintiff would
have to show is some very slight additional evidence. Some have
referred to just a scintilla of evidence to strike at at-large elections,
and they say that any law student could win those particular cases.

We have reviewed that in response to earlier questions. You
have expressed your view, and I know that it is very helpful for us
to address this issue because I think it is going to be one of the key
elements on which Members of the Senate are going to make some
judgments, and so I would like to ask you, as you have studied the
White and the cases decided under it, do you think that the total-
it f-cirumstances rule in White would let the plaintiffs strike
down at-large elections so easily? Haven't, really, the cases re-
quired a very substantial showing of exclusion from the process?

Mr. Cox. I think they do require a substantial showing, and they
make clear that fears that mere proportionality would result in a
finding of violation are unwarranted. They make clear fears that
mere elections at large would be violations that are unwarranted.

The opinions are very explicit on those points and very explicit
in reviewing all the evidence and focusing on the ultimate question
as to whether there has been a systematic and substantial denial of
effective participation to 4 minority group on account of race or
color.

Senator KENNEDY. The other area is back to the question of the
"intent" test or the-"effects" test. You state that the "intent" test
is inadequate to protect the rights fully, and Mr. Younger dis-
agrees, because he notes that the circumstantial evidence is used to
prove intent in criminal cases, and, to some extent, plaintiffs could
put in much the same evidence under a liberal "intent" test as
under the White v. Register.
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What is the difference in terms of a city's attorneys' ability to
put in evidence for the defendant that would cloud the record with
phony statements of nonracial intent?

Mr. Cox. One of the major differences in the trial of a case which
focuses on results from a case that focuses on subjective purpose or,
as I call it, because I think it is clearer, motive is that one could
focus on results, on looking at what has happened and whether a
racial and undemocratic injustice has happened, with the issue un-
obscured by declarations about motive and purpose, such as a pur-
pose test at this stage would seem to invite.

We are all familiar with making legislative history, and the
temptation to go and make legislative history filled with protesta-
tions of absence of any racial motive would be enormous. I do not
think that is a temptation that should be encouraged.

Equally, a "results" test would eliminate the problem that other-
wise arises of those who have participated in writing the ordinance
or statute under pressure to take the stand to testify on the Bible
that, no, my motive was not racial. One would exclude that sort of
inquiry into state -of mind, into, ultimately, the honesty of the wit-
ness. One would focus on what has happened, which is the real
question when the contention is that a situation is unjust or un-
justly excludes from participation in voting.

And it concentrates under the cases, Senator Kennedy, on every-
thing that has happened, not on one or two factors, ignoring all the
others, and the concentration on everything that has happened, I
think, is a proper answer to the question, well, what if you have
lack of proportionality plus a scintilla more? Well, the answer is,
the court won't be measuring it that way. The court will look at all
the circumstances and focus, I would think, on the ultimate ques-
tion that I tried to phrase earlier.

Senator Kmwy. There are those that say, in considering
intent, you can look at the other evidence, other circumstantial evi-
dence, rather than just having an "effects" test. What does that do
to the-

Mr; Cox. An "effects" test does call for looking at all the circum-
stantial evidence.

Senator KENmmY. OK. Now, there are those, though, that say,
Look, let's take an "intent" test but also permit them to look at
other factors as well. If that were to be the case, couldn't the de-
fendant cloud the issues as ou just stated?Mr. Cx. I think he could, for the reasons I tried to epan yeI

Senator-Kmuy. And that is the key difference. That would at
least appear to me to bi a key difference between the two different
viewpoints.

Mr. Cox. Well, that would be a key difference between a reconsti-
tuted "intent" test that rejected City of Mobile and an "effects"
test. But, of course, there are other key differences between the
"intent" test, with purpose or intent as defined by the plurality in
Mobile v. Bolden, and a "results" test. If I at any point said "ef-
fects" test, I meant to say "results" test at each point.

Senator HATCm. We have appreciated having you here toda.
If.I may ask one more question: Given the impossiility of prov-

ing intent, how do you account for the Escamba County and the
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Lodge v. Buxton cases, both of which are cases since Mobile where
the court has found intent to exist?

Mr. Cox. Senator, I am sorry. I was putting this thing in my ear
and I missed the beginning of your question. I apologize.

Senator HATCH. Certainly, Mr. Cox.
Given the difficulties, which exist according to your statements,

of proving intent, how do you-account-for the Escambia County
case and the Lodge v. Buxton case,. both of which have shown
intent to exist since the Mobile decision?

Mr. Cox. Well, I would not say that there could be proven intent,
but I think that the difficulties in the typical situation would be
almost insuperable. But of course, sometimes there will be evi-
dence, even in the form of admissions of a-racial intent.

Senator HATCH. I might also mention there were no "smoking
guns" in either of those cases. We have appreciated having you
here as usual, and I personally admire you and look forward to
having you here again in the future.

Mr. Cox. I appreciate both your too generous words and also
your courtesies, gentlemen.

Senator HATCH. Thank you so much, Mr. Cox. I appreciate
having you here.

Our next witness will be Prof. George Cochran of the Ur, versity
of Mississippi Law School. Professor Cochran formerly served 2
years as the director of the Center on Law and Poverty at Duke
University. He is the author of a recent Law Review article on sec-
tion 5 of the Voting Rights Act which will be placed in its entirety
in the record.

Professor Cochran, we will turn to you at this time.

STATEMENT OF GEORGE C. COCHRAN, LAW CENTER,
UNIVERSITY OF MISSISSIPPI

Mr. COCHRAN. Thank you, Senator Hatch, Senator Kennedy.
With the large number of witnesses which you have this morn-

ing, my statement will be outside the prepared text and short and,
hopefully, to the point. I assume at this point my prepared state-
ment is in "the record, and the law journal article which I coauth-
ored with Chief Judge William C. Keady of the northern district of
Mississippi, which was placed in the record by Senator Thad Coch-
ran in support of his bill, which is S. 1761, is already in the record.

Senator HATCH. Yes, that is already in the record, and we will
place your statement and any other attachments you have in the
record today at the close of your oral presentation.

Mr. COCHRAN. That law review article, from my perspective, was
a good-faith effort to review 15 years of experience under section 5
of the Voting Rights Act. Our only purpose in writing the article
was to make suggestions for improving its enforcement.

Among our conclusions, all of which, I think, are well document-
ed, are four main ones: First, administrative preclearance by the
Department of Justice has not been and is not fulfilling its service,
either to political subdivisions or to minorities who are protected
by the act. Indeed, administrative preclearance at this time does
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not even incorporate the basic minimal safeguards provided by the
Administrative Procedure Act.

Another problem with administrative preclearance is the meth-
odological weaknesses in it. In my prepared statement and in the
law review article, we speak to these. A good example of that is
having 1 attorney and 11 paraprofessionals who preclear up to
7,500 preclearance petitions per year.

Another serious problem with administrative preclearance is its
political vulnerability. Again, my prepared statement and the law
journal article in the Kentucky Law Review cover the political vul-
nerabilities of the Department of Justice, not only in the past but
in the present.

In January 1982, the Lawyers' Committee for Civil Rights Under
Law prepared a document entitled "Justice Department Voting
Rights Enforcement: Political Interference and Retreats." Two days
ago, the Washington Post gave notice of a 75-pare monograph pre-
pared by the Leadership Conference on political interference
within the Justice Department. These are two recent monographs
on the political problems the Justice Department has vis-a-vis up-
holding its statutory responsibility.

I would like to have the Lawyers' Committee monograph placed
in the record this morning. I have not seen-the monograph pre-
pared by the Leadership Conference.

Senator HATcH. Without objection, we will place that in the
record. -

Mr. CocmwN. A third problem is judicial review with respect to
administrative preclearance decisions. Access to judicial review by
covered political subdivisions at this point is almost nonexistent. In
15 years of experience, there have only been 23 cases filed in the
district court for the-District of Columbia.

As bad as that experience has been, it is even worse with respect
to protected minorities and a decision by the Attorney General's
office to preclear a submission. Under the Supreme Court's deci-
sion in Morris v. Gressette, there is no judicial review at this point
for aggrieved minorities.

The prepared statement for this morning is directed at that sin-
gular issue. If an amending process is to occur with respect to sec-
tion 5, it is my position and the position of a number of other indi-
viduals who have testified before you, that the act should be
amended to require or to permit judicial review of decisions by the
Department of Justice to preclear.

Other problems focused on in the article relate to unsubmitted
changes that are being made by covered political subdivisions and
the Department of-Justice's inability to deal with this problem.

Another problem is implementation of changes in covered politi-
cal subdivision where objections have been entered.

These and many other issues are covered in detail in the law
journal article. S.- 1761, as proposed by Senator Cochran, is de-
signed to meet these problems. I recognize the fact that the com-
mittee's attention has not been directed toward the mechanics of
section 5, but if there are any questions with respect to our propos-
alI would like to entertain them this morning.

One issue not covered either in the law journal article or the pre-
pared testimony is that which focused this committee's attention
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this morning: the House version of section 2 and the incorporation
of what is perceived to be an "effects" test in the House version.

My position on this follows almost exactly that which was given
b Professor Horowitz from Duke Umversity in his discussion of

House bill and also by Professor Blurnstein of Vanderbilt Uni-
versity. A similar position has been adopted by Prof. William Van
Alstyne of the Duke University Law School, who is currently visit-
mir at Berkeley.

He wrote me recently, on February 16, and I have been author-
ized to introduce his thoughts into the record as to his position
with respect to section 2 as amended by the House. His thoughts
are in the form of a letter to me on February 16. The relevant
parts of his thoughts are as follows:

Just this moment, I do not plan to go the long distance to Washington for the
hearings on the Voting Rights Act. I have read all the material sent to me, and I
think the House modification of section 2, with its "effects" change, is seriously mis-
taken. I think so because I believe it must inevitably operate asadoubleratchetto
create racially defined wards throughout most of the Nation, to deepen pernicious
ward-based politics and race-based captive votes in large numbers of States and po-
litical subdivisions and, overall, to compel the worst tendencies toward race-based
all i ICes and divisions.

e ouble-ratchet" consequence proceeds from the bill because my impression Is
that the law would operate not merely to prevent any changes unaccompanied by
new, race-based modifications, but that it would also operate to permit injunctions
to issue when a proposal to make such race-based modifications is rebuffed, and the
vote defeating the proposal is then challenged as action the effect of which is "dilu-
tional" vis-a-vis the effect had the proposal been approved.

Given current circumstances, outright extension of the act of 1965 without any
changes is probably the best that might result. Even modest changes in the 'ail-
out" section would be difficult to expect. The topic is-so complicated, and the pre-
sumption that any change proceeds from evil designs so entrenched, that I see no
real prospect. The issue now is whether the very major and, in my view, seriously
wrong change in section 2, so overwhelmingly passed in the House, will be ap-
proved. I hope it will not.

Senator HATCH. We are happy to- have that letter in the record
from ProfessorVan Alstyne, who is an acknowledged constitutional
expert. I might add that we have requested him to prepare a state-
ment for the record rather than have him come this distance to
testify, and he has indicated that he will attempt to do that. I am
sure, in his characteristic, scholarly way, this will add to that-
letter.

Professor Van Alstyne's letter will be placed in the record.
Mr. Cocmm. I am not prepared to talk extensively about sec-

tion 2. If there are any questions with respect to my thoughts on
section 2, 1 again refer to Professor Horowitz's testimony, Professor
Blumstein's, and Professor Van Alstyne's letter.

I can comment on the "effect" provision of section 5 and how it
has been implemented and the potential for a carryover definition
of section 5 case law into the section 2 area, if the committee is
interested. At this point, I think I can open myself up to questions,
because you have seen. my prepared statement and the law review
article.

Senator HATCH. I have your statement, and I appreciate your
comments about section 2 and section-5.

I need to again leave to vote. I do not know whether Senator
Kennedy as any questions for you, Mr. Cochran, but I think what
I will do is to ask you to wait until he gets back to see if he has

93-758 0 - 83 -- 92

I
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any questions. If at all possible we would certainly appreciate your
staying.

Our next witness will be Mr. Nathan Dershowitz. Mr.
Dershowitz, let me just introduce you at this time so that, as soon
as Mr. Cochran is through, you can come directly to the witness
stand.

Mr. Dershowitz is, of course, the representative from the Ameri-
can Jewish Congress, and he is a noted advocate in his own right.
We have had you appear before this committee on many occasions,
and we have always enjoyed your appearances, whether or not you
have agreed with us. So we are grateful to have you be the next
witness.

Let me just say this. I will have some written questions for you,
Mr. Cochran. We will keep this record open for all members of the
committee to send written questions to you and we would appreci-
ate it if your response could be as quick as possible, because we are
going to try and conclude our hearings on Monday. Then, hopeful-
ly, we will act as a subcommittee and do the report that has to be
done on this matter. If you will please wait until Senator Kennedy
gets back. That will be very helpful.

Mr. COCHRAN. If I could accomplish one more small thing, the
Leadership Conference on Civil Rights report entitled, "Without
Justice: A Report on the Conduct of the Justice Department in
Civil Rights in 1981-82", the monograph I referred to, has been
handed to me, and I would like that also in the record.

Senator HATCH. All right, thank you. Without objection, it will
be placed in the record at this point.

[The prepared statement of Mr. Cochran and additional material
follow:]
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PREPARED STATEMENT OF GEORGE COLVIN COCHRAN

I am Ceorge Colvin Cochran, Professor of Law at the University of Missis-

sippi. Portions of my background which may be of Interest to the Committee

include serice as law clerk to Chief Justice Earl Warren and two years as

Director of the Center on Law-and Poverty at Duke University.

Over a year and a half ago, the Honorable William C. Keady, Chief Judge of

the United States District Court for the Northern District of Hississippi,

and I became concerned with the fate of the Voting Rights Act as its time

for renewal approached. Our analysis of the current political climate led

us to the conclusion, based upon the existence of circumstances not present

during the debates of 1970 and 1975, that credible reasons now exist for

altering its provisions in general and Section 5 in particular. We then

engaged in a joint effort to review pragmatically fifteen years of experience

under the Act to assess Section 5's current strengths and weaknesses and

to develop a proposal which we felt met objections posed by detractors of

Section 5. We believe that the format developed leaves the protections

offered solidly in place while insuring that the provisions of Section 5

can play a permanent, more meaningful role in the political process in

the future.' This work entitled Section 5 of the Voting Rights Act: A Time

for Revision was published in the latest issue of the Kentucky Law Journal.

The suggestions found therein are now incorporated into S.1761 which has

been introduced by Senator Cochran.

Sinve the vnipirilea! and legal basis (or S.1761 has been exhaustively

documen[(.d in our monograph, there Is 11o reason to consmne this Committee's

time in covering that which has been made available to yoti and members of

your staff. Rather, I intend to focus on one major weakness of Section 5--

the failure to provide review of Department decisions not to object to pre-

clearance submissions. In this context, I will propose a method of strength-

cidng current enforcement which differs from that found in S.1761. The

sole advantage to this proposal is that the major procedural revisions

contemplated by Senator Cochran's bill need not be undertaken in order

(to rn'tidy (he defLct which I will be discussing this morning.

As you know, the Department of Justice works within asixty-day

period in performing its preclearance function. Once a decision is reached,
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the s n , seven thousand jurisdictions now covered may seek review in the

District Court for the District of Columbia of a decision to object.

No similar right, however, is granted to affVcted minorities with respect to a

decision to preclear. This inequity is a result of the Supreme Court's
2

decision of 1977 in Morris v. Gressette. In that case, the Supreme Court

rejected arguiments concerning congressional intent, and held that the.

dvci:; i on It'o receIar is nonreviewable. As characterized by Mr. justice

Marshall, "it matters not whether the Attorney General fails to object

because he misunderstands his legal duty .; because he loses the

submission; or because he seeks to subvert the Voting Rights Act"
3  for,

,1nder all circtinistaices, the decision not to object is tinreviewable.

With the Department's decision-making process now immune from Article

Ill intervention by or on behalf of those the Act is designed to protect,

it Is man latory that Congress closely evaluate the pror,.dire now employed

by the Department to perform its preclearance function. Specifically, if

it is determined that administrative preclearance cannot--hy itself--

fulfill the objectives of the 1965 legislation, then it is essential

that corrective action be token.

The most recent judicial pronouncement on the quality of the Depart-

ment's work product is found in Mr. Justice Powell's dissent in Rome v.

United States.4 Taking note of the fact that the submission rate has now

risen to over seven thousand a year, he concludes:

[N~o senior officer in the Justice Department--much less
the Attorney General--could make a thoughtful, personal
judgment on the average of twenty-five preclearance

petitions per day. Thus, important decisions made on a

democratic basis . . . are finally judged by unidentifiable

employees of a federal bureaucracy, usually without any-

thing resembling an evidentiary hearing.

To determine the acttial impact of such a massive "caseload" upon the

interests of protected minorities, an understanding of the mechanics of

5
preclearance is necessary.

In order to amass pertinent information and-to evaluate individual

sqhgrtssi"'s, the Dpartment maintains within its Votr. Rights Scction a

"submission unit" that has primary responsibility for the preclearance

process. The unit consists of one attorney, a paraprofessional director

and eleven paraprofessionals, sometimes referred to as paralegal analysts.
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It is-this group that is charged with the critical responsibility to

determine, pursuant to Section 5, that individual submissions do "not

have the purpose and will not have the effect" of abridging the right to

vote. Information independent of submissions is gathered primarily by

telephone from minority interest groups and individuals listed in a

"permanent registry" maintained by the Department. Once assimilated,

the paralegal assistants make the initial, and normally upheld determina-

tion with respect to whether or not the proposed changed has a discrimina-

tory purpose or effect. This process has been characterized in a forthcoming

book as one which relies upon "the preparation and analysis of

deaigraphic and legal information (which] is in the hands of paraprofes-

sionals who possess neither demographic/statistical skills nor legal
6

training."

In addition to the problem of data and legal analysis by unqualified

para professionals, studies indicate that the data upon which decisions are

based may also be insufficient. A recent review of the submission unit's

performance by the GAO reveals that fifty nine percent of sampled changes

did not have all the data required by regulations. Furthermore, some submis-

stio files c,,uld not be located, and data inaccuracies werc found to impair

the ability.of the Department to utilize its computer system to catalog changes.

Indeed, a GAO representative testified before a House Committee that staff members

'havi" ilw, w or n;f nng the data they get in from itirlsdLctions; who _

reported -- who gave their objections, who submitted submtsslons, who

made changes they didn't submit."

Utilization of the permanent registry as a viable technique to

secure needed input from minorities is likewise inadequate. The GAO

report notes that a review of 271 randomly selected submissions reveals

that only fifty-five percent.contain comments by interested groups or

persons. The GAO report also reveals that followup with those groups

and persons is almost nonexistent "iTlhe Department's (own) records

show that individuals or groups commenting were informed of the review

decision in less than, percent of the cases sampled. Consequently,

minority groups and individuals may not have adequate information to

detect changes implemented despite the Department's objections." Re-
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sponses from A sampling of minority interest groups bv the GAO concerning

their impressions of the effectiveness of Section 5 revealed similar

deficiences: thirty-five percent had no knowledge of Department pre-

clearance procedures; ninety percent were not on the mailing list, and

over haIr were itnaware of its existence; twenty-five percent knew of

significant changes that had not been submitted; and eighty percent had

r,roilv or never been consulted by Department representatives. Indeed,

the GAO report concludes that "(Tihis sense of removal from the decision

Irocess was reinforced by the minority respondents' belief that [De-

jl;irtntntl a)proval of changes opposed by minority leaders was a more

important problem thall a covered jurisdiction's failure to submit."

There is also a growing sense of frustration by those who perceive

that the required adversarial and investigatory nature of the Depart-

ment is becoming increasingly debilitated by prfssfonal rlotlon-

ships established between Department attorneys and local officials

And [hvwir lawyers. The realities of the "lawyer-htreii rat" bargain-

ing process is perhaps the best portrayed by attachments to the

testimony of state Senator Henry Kirksey of Hississippi. His black

constituency had no alternative but to sit idly by while attorneys

for the city of Jackson and Department officials exchanged ex parte

correspondence on a first-name basis. The Department's final de-

cision was a withdrawal of its previously-entered objection (a

decision which is also nonreviewable) to a contested annexation.

Needless to say, the Department's decision under these circumstances

can never be perceived by interested minorities in Jackson, Missis-

sipp, as an example of aggressive fulfillment of its responsibilities

under the Act. Regardless of the correctness of the decision, the

damage done is irreparable in terms of minority confidence in the

process.

Senator Kirksey's testimony also typifies the not uncommon
7

charge that administrative preclearance has and will continue to he

stisceptible to political manipulation. Indeed, one need only to

return to the original debates to find that--as structured-- the
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I tv,,I of atdlmin is t r,ic I ve iifforcemnt of Sct l, 5 wo, I I %,.irv ,fi,-

peiidln tlgpon the allegieuces 6f those holding political powe-.

For Inst.mce, various Republican members of Congress had this to say:

[Nlcviewwith much concern the broad discretionary
p,'we.r placed In the hands of the Attorney Ceiiral
... . Without suggesting any criticism of the
present incumbent, we foresee a multitude of
opportunities for political manipulation by an
Attorney General who is inclined to do so. This is
especially true since in recent times several
Attorneys General, Republicans and Democrat, have
been closely tied to the political campaigns prior to
their taking office. Of all the grants of authority
to the Attorney General . . . including the ability
to consent (to preclearance) . . . it does not require
ajreat deal of imagination to see that the authority
In. approve or disapprove State laws stands out aa the
power most subject to abuse.'

This Committee has now received sufficient testimony to place it on

notice that administrative preclearanice, from the perspective of protected

minorities, is in a state ofdisarray. Whether it is a result of political

abuse or because of deficiencies inherent in the process itself is

irrelevant. For instance, in addition to Senator Kirksey, Joaquin G.

Avila, Assoclate Counsel of the Mexican American Legal Defense and

Educational Fund testified on February 1 that numerous election changes in

Texas h,.ive hetn re'ntiy precleared despite contenltons by

minorities that they violated Section 5. Henry L. Marsh 11l, the black

mayor of Richmond, Virginia, testified on January 28 concerning an ex-

perience of his with the Voting Rights Section:

Before the (Virginia] General Assembly acted
on . . . new districts, I met with officials
(if the Justice Department and specificnllv
requested an opportunity to comment on any
new districts submitted under Section 5 .
Justice Department officials assured me that
there would be adequate opportunity for me to
submit my comments to Department officials.
Subsequently, this opportunity was denied. The
new districts were passed by the General Assembly
on August 11, 1981, signed by the Governor, and
approved by the Justice Department the same dny
without giving any [minority) voters affected by
the new districts or their representatives any
opportunity to comment on them. Instead of going
to single-member districts in . . . affected areas,
the Virginia legislature enacted new multimember
districts which diluted black voting strength.

On February 2, Ms. Abigail Turner-from Mobile, Alabama, detailed

hofore this Committee election changes submitted by Sumter County, which
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over the objections of black voters, were precleared by the Department.

Finally, Steve Suitts, Executive Director of the Southern Regional

Council. the oldest biracial organization in the South, argued per-

suasively that on the basis of that organization's experience there is a

"need to permit affected citizens the same right of judicial review as

is available to covered jurisdictions which disagree with a ruling of

the Justice Department under Section 5."

Iy vxcpting from review challenges by those whom the act was designed

to protect, the Court's decision in Morris v. Gressette relegates minorities

in covered states to rule by administrative fiat, a concept totally alien

to the country's dedication to the concept of equal justice under Law. If

Section 5 is to meet its objectives, their access to the ArticleIIl system

must be insured.

Th, one remaining issue relates to venue. As is well known, In

lit, hit.rvoilnp, years since 1965, Section 5's coverapt, friuli has

expanded beyond the original six states falling within its jurisdic-

tion and now includes Alaska, Arizona and Texas and parts

of California, Colorado, Connecticut, Florida, Hawaii, Idaho. Massachusetts,

Michigan, New Hampshire, New York, North Carolina, South Dakota and

Wyoming. As made clear from the article I co-authored with Chief Judge

Keady, the decision in 1965 to limit review jurisdiction to the District

of Columbia has impacted in such a manner as to almost totally emasculate

the concept of administrative control through judicial accountability In

Section 5 cases. Again, as set forth in the detailed analysis found in

our article, we contend that venue can and should be shifted to the

United SilLs l)[strict Court for the judicial district From which a

stbmission is made. Adequate procedural protections, such as temporary

restraining orders, automatic stays pending appeal and the like, may also

he used in order to insure a mode of judicial review most sensitive to

the interests of those who lay claim to aggrieved party status. Finally,

Mid most obviously, the role which the award of attorneys fees can and

mst play is critical. An award is obviously proper for those who pre-

,nt meritorious claims. However, the federal courts must insure that

fee's areV Imposed against a private party, or his attorney, if suit is
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I want to thank you again for inviting me here and if you have any

ti,:+r huh,. ,'.l'uii ru i Ihl eNI Inmony or S. 1761, I u ur', thln we, i'iu.

ynur (21111 ry.
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.J1(l'iary:oinim., 92d Cong., 1st Sess. (1971) (allegations that the
l'pacrtnieit , underr Attorney Gcneral MiLtchell was not FulfiUJing its

responsibility).
9116 CONG. REC. 6166 (1970) (emphasis added) (quoting H.R. REP.

NO. 439, 89th Cong., 1st Sess 46) (1965) (separate views of Republican
Representatives McCulloch, Poff, Cramer, Moore, MacGregor, King,
Hutchinson, and McClory).

10
Christianburg Garment Co. v. EEOC, 343 U.S. 412, 422 (1976).
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LAWYERS' COMMITTEE
FOR CIVIL RIGHTS UNDER LAW

SUITE W * 7M FWTEENH STREET. NORTHWEST 0 WASINGTON. 0 C. 20001 @ PHONE (M) on6-470

CALE ADlEASM: LAWCV. WASHINGTON. D.C,

JUSTICE DEPARTMENT VOTING RIGHTS ACT ENFORCEMENT: POLITICAL

" INTERFERENCE AND RETREATS

January 20, 1982

Frank R. Parker
Barbara Y. Phillips
Voting Rights Project

Although there has not been a complete abdication of
Voting Rights Act enforcement by the Justice Department, as
evidenced by several objections to state and local redistricting
plans and other legislation, Justice Department Voting Rights
Act enforcement has been increasingly marked by political inter-
ference and significant retreats from strict enforcement of the
Act. Rather than taking steps to block political meddling, high
Justice Department officials seem to invite it by complying with
congressional requests not to file and to amend pleadings and to
withdraw Voting Rights Act objections. Major instances of
political interference and revocation of prior policy are:

--After Republican Sen. Thad Cochran and Republican House
Whip Trent Lott of Mississippi protested a 1976 Justice Department
objection to a municipal annexation which diluted black voting
strength in Jackson, Mississippi, the objection was revoked,
allowing white voters in the annexed area legally to participate
in Jackson elections.

--After Assistant Attorney General William Bradford
Reynolds approved the filing of a Justice Department brief
challenging failure to preclear an at-large election scheme in
Edgefield County, South Carolina, Reynolds retrieved the brief
after protests from South Carolina Senator Strom Thurmond, who
grew up and began his political career in Edgefield County.

--After Republican Senator Jeremiah Denton of Alabama
complained about the Justice Department's use of the term "white
supremacy" in-its complaint challenging at-large elections in
Mobile, Alabama, Attorney General William French Smith ordered
the complaint amended to delete the phrase and also ordered an
overall review of the Justice Department s__policy of intervening
in vote dilution cases.

--President Reagan, after meeting with his cabinet and

White House advisors, decided to announce he would sign the
House-passed version of the extension of the VotingRights t.. Act.
Attorney General William French Smith, upon hearing of the
President's decision, rushed to the White House, demanded a
meeting with the President, and got Reagan to change his posi-
tion and to oppose three key provisions of the House bill.
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--In 1980, the Justice Department filed an amicus curiae
brief in support of black voters challenging at-large elections
in Burke County, Georgia, and argued that the Voting Rights Act
does not require proof of discriminatory intent. When the
Supreme Court accepted review of the case in 1981, the Department
reversed its position and decided not to file a brief in the
Supreme Court.

--After a three-judge District Court in South Carolina
decided against the Justice Department in a lawsuit to enforce
a 1976 Voting Rights Act objection to an at-large voting plan
in Sumter County, South Carolina, the Justice Department decided
not to take an appeal. Black voter plaintiffs did appeal,
however, the Justice Department was required to file a brief by
Supreme Court rules (in which the Department restated its
original position), and the Supreme Court this month summarily
and unanimously reversed the District Court's decision.

DISCUSSION

City of Jackson, Mississippi, annexation. On December 3,
1976, the Attorney General-lodged a Section 5 objection for
dilution of black voting strength to annexation of a 40-square-
mile area containing 32,490 persons, 74 percent of whome were
white. This was the third annexation of predominantly white
areas by Jackson since 1960. Jackson is governed by a three-
member city council, all elected at-large. The Justice Department
determined that the 1976 annexation "continues a trend dating
back at least to 1960 of the annexation of areas ofprimarily
white population, which has the effect of counteracting the
impact of an otherwise growing black percentage." The effect
of these annexations was to "more than offset the growth of the
black population," and without which "the black population in
the City of Jackson would be approaching a majority."

This Section 5 objection was ignored by the City of Jackson,
and--despite repeated requests--the Justice Department refused
to file any action to enforce it. Residents of the newly-annexed
area were permitted to vote in the city elections of 1977 and
1981. In May, 1981, Rev. Jesse Jackson, Reps. John Conyers and
Walter Fauntroy, and several other black leaders formerly requested
the Justice Department to file suit to enforce this objection,
but no action was filed. One month prior to the June, 1981
general election, James P. Turner, Acting Assistant Attorney
General, wrote counsel for the City of Jackson:

It is our understanding that the City intends to
hold its 1981 elections by including in the elec-
torate the areas annexed in 1976. Because of the
short time remaining before the elections and the
disruptive nature of this last minute litigation,
we will not seek to enjoin or delay the election
process. However, if the 1981 elections are
conducted in a manner violative of federal law,
and if the objection is not resolved and remains
outstanding, we will be obligated to take prompt
action to enforce the provisions of the Voting
Rights Act. We should advise you that the relief
we seek may involve an order shortening the terms
of the persons elected and requiring that a new
election in compliance with federal law be con-
ducted.

On July 23, 1981--four and a half years after the objection
was made--the objection was withdrawn. The letter withdrawing
the objection contains evidence of several major irregularities:



1460

(1) There is no evidence that Jackson officials ever
specifically requested the Justice Department to reconsider its
1976 objection. A "transmittal" received on May 23, 1981 was
merely interpreted by the Justice Department as a request for
reconsideration, and then granted.

(2) The letter specifically notes that the Department's
"thorough re-evaluation" included "consultation with the Deputy
Attorney General." Justice Department regulations specifically
delegate the Attorney General's Section 5 responsibilities to
the Assistant Attorney General in charge of the Civil Rights
Division. Consultation with the Deputy Attorney General, Edward
C. Schmults, is outside the normal procedure followed in these
cases.

(3) Justice Department regulations require that recon-
sideration of an objection can only be based on "a substantial
change in operative fact or relevant law." 28 CFR S 51.45. This
objection was reconsidered and withdrawn even though there was
no change in the facts or the law.

(4) The standards applied in withdrawing the objection
directly contradict the standards applied and litigated by the
Justice Department in City of Rome v. United States and affirmed
by the Supreme Court in 1980.

The withdrawal of the objection was the direct result of
political interference by Senator Thad Cochran (R-Miss.) and
Rep. Trent Lott (R-Miss.) in the Justice Department's enforcement
of the Voting Rights Act. In a Jackson Clarion-Ledger article
published the day before the objection was withdrawn, both
Cochran and Lott admitted intervening with Justice Department
officials on the Jackson objection. Cochran admitted a telephone
conversation, "I only asked the high echelon people to take a
look at the Jackson problem," and Lott admitted a face-to-face
meeting with Deputy Attorney General Schmults. Cochran is the
brother of Jackson City Commissioner Nielson Cochran, a member
of the three-member Jackson City Council.

McCain v. Lybrand. In August, 1981, Assistant Attorney
General William Bradford Reynolds signed and approved the filing
of an amicus curiae brief supporting black voters' challenge to
violations of the Voting Rights Act in Edgefield County, South
Carolina. Then within 24 hours, just before the case was
scheduled to be argued before a three-judge District Court in
South Carolina, Reynolds reversed his position and ordered that
the brief--which had already been sent to South Carolina for
filing--not be filed. The black plaintiffs charged-in their suit
that the county violated the Voting Rights Act by changing from
an appointed to an elected form of local government with at-large
elections in 1966 without the required Section 5 preclearance.
No black has served in a countywide office in Edgefield County in
this century, despite the fact that the county is almost half
black.

A spokesman for Senator Strom Thurmond's (R-S.C.) office
admitted that the Senator had discussed the case with Justice
Department officials,-including Reynolds, but denied that he
applied "any pressure." Reynolds claimed that he changed his
mind on the basis of "new information" which showed that the
issues would be fully presented without Department participation.
He declined to disclose the source of this new information.
(Richmond Times-Dispatch, Sept. 18, 1981.) Senator Thurmond
was born, reared and educated in Edgefield County and started his
political career there, serving as superintendent of eduction,
county attorney, and state senator from Edgefield before he was
elected governor.
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Justice Department participation in a case can be very
helpful, sometimes even critical, in Voting Rights Act cases
before conservative Southern Federal judges. Laughlin McDonald,
counsel for the private plaintiffs, said that it would have been
"enormously helpful for somebody from the Justice Department to
affirm their position that the use of at-large voting had never
been precleared." The Voting Rights Act itself places primary
responsibility for its enforcement on the Attorney General. In
fact, the Act itself does not expressly provide for private
suits. Since the suit alleged a failure to preclear--information
which was within the particular knowledge of the Department--the
Department-s failure to file its own suit, let alone support the
private plaintiffs' case, represents a failure to perform its
duties under the Act.

Bolden v. City of Mobile. On May 8 the Department of
Justice filed a motion for intervention on the plaintiffs' side in
Bolden v. City of Mobile, challenging the constitutionality of
at-large elections in Mobile, Alabama. The Justice Department
complaint contained the following paragraph:

Black citizens of Mobile have been the victims of
a long history of purposeful, official racial
discrimination designed to segregate black persons
from white persons, to deny the vote to black
persons, to assure that black persons would not
serve on the Mobile governing body and to maintain
white supremacy.

This allegation received wide publicity. Subsequently,
Republican Senator Jeremiah Denton, whose hometown is Mobile,
protested the Justice Department's use of the term "white
supremacy," and Attorney General William French Smith ordered
the wording changed in response to Senator Denton's complaint.
A UPI story in the Washington Post (May 16, 1981, p. A4) reported:

Denton, whose hometown is Mobile, spoke to Smith
twice this week about the government's action and
expressed concern about the "presumptive and
severe language" in the papers, a statement from
his office said.

Denton said Smith promised to see that different
language was substituted, and also to look into
the overall policy and manner in which the Justice
Department intervenes in cases of this type.

Voting Rights Act extension. At a cabinet meeting on
Wednesday, November 4, a number of Administrative officials,
including Attorney General William French Smith, presented their
views on what position the Administration should take on pending
legislation extending the Voting Rights Act. Sources present
indicated that Melvin Bradley, a black White House domestic policy
advisor, impressively argued that this was an opportunity for the
President to demonstrate his sensitivity to minority concerns, and
that he should endorse the bill passed by the House of Represen-
tatives in October. After conferring with Edwin Meese, James Baker
and Michael Deaver onThursday, November 5, the President decided
to announce on Friday that he would sign either a 10-year extension
of the present act or the House bill. He also decided to indicate
that if the Senate weakened the bailout provision of the House bill,
he would support that too.

When told of the decision on Friday morning, Attorney General
Smith, according to press reports, "became furious" and "charged
off to the White House, demanding to see the President." He saw
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the President around noon and "re-argued his case contending that
Reagan should not flat out endorse the House bill, but instead,
sho'ild specify a preference for certain amendments, ncludinc a
weaker bail-out provision.' (Los Angeles Times, November 8, 1981.)

"It was a prettv wild scene around here," said the QJhite
Houise aide.

President Reagan then changed his position in response to
Smith's arguments, and later that day issued a statement support-
ing extension of the Voting Rights Act but refusing to endorse
the House-passed bill at three critical points. He opposed the
Section 2 amendment providing for a "results" test--"I believe
that the act should retain the 'intent' test under existing law,
rather than changing to a new and untested 'effects' standard"--
and expressed his support for amendments to the bailout provision
of the House bill--". . . I will support amendments which incor-
porate reasonable 'bail-out' provisions for states and other
political subdivisions." He also advocated a 10-year extension,
rather than the indefinite extension contained in the House bill.

According to the Los Angeles Times:

"This has never happened before. It's the first
time I've seen the President change his mind
like this after having made a decision," said
one White House advisor who-askeAdnot to be
identified.

Rogers v. Lodge. This oase involves a challenge to at-large,
countywide elections for the county commission of Burke County,
Georgia. Both the District Court and the Fifth Circuit held the
at-large elections unconstitutional. In the Fifth Circuit, the
Justice Department filed a lengthy amicus curiae brief in support
of the plaintiffs, contending, inter alia, that discriminatory
intent need not be proved to establish a violation of Section 2
of the Voting Rights Act, which the Department argued was intended
by Congress to invalidate voting practices with a racially dis-
criminatory effect which perpetuated the effects of prior purpose-
ful disfranchisement of blacks.

Defendants appealed the Fifth Circuit decision to the Supreme
Court, but at the last minute the Department reversed its position
and decided against filing an amicus brief. The case is important
because it is the first case in which the Supreme Court will have
an opportunity to review or elaborate on its discriminatory pur-
pose test announced in 1980 in City of Mobile v. Bolden.

The Department's retreat is particularly significant because
in Mobile a majority of the Justices did not resolve the question
of whether Section 2 of the Voting Rights Act prohibits voting
practices which have only a discriminatory effect. Only the
plurality (Stewart, Burger, Rehnquist, and Powell) contended that
the Act required proof of discriminatory purpose.

Blanding v. DuBose. This is an action by the Justice
Department and private plaintiffs to enforce a 1976 Section 5
objection to an at-large voting plan for election of the Sumter
County, S.C., county commission. The defendants contended that
although the change was objected to in 1976, it was precleared
when it was submitted again in 1979 by the failure of the Attorney
General to object again within the required 60-day period in the
Act. The Department contended that the 1979 submission was
merely a request for reconsideration, and not subject to the
60-day requirement applicable to Section 5 preclearance sub-
missions.
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The District Court entered summary judgment for the
defendants in February, 1981. The Justice Department, however,
decided not to take an appeal. Private plaintiffs appealed, and
on January 11, 1982 the Supreme Court summarily and unanimously
reversed the District Court's judgment, agreeing with the
Department's interpretation. Even though the Department was not
an appellant in the Supreme Court, it was, according to the Supreme
Court's rules, required to file a brief as an appellee, in which
it expressed its original position.

Here, the Justice Department retreated from its duty to
enforce the Voting Rights Act by failing to take an appeal from
an adverse District Court decision which clearly was wrong on the
law. Newspaper accounts indicate that lawyers at the Interior
Department are concerned that the Administration is acquiescing
in adverse trial court decisions, and not appealing, even though
the trial court decision is wrong and jeopardizes important govern-
mental interests. There is a danger here that this policy may
also be implemented in the Justice Department, and that the
Department will refuse to press important issues on appeal from
adverse District Court decisions which misinterpret the Voting
Rights Act and implementing Justice Department regulations.
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UNIVERSITY OF CALIFORNIA, BERKELEY
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SCHOOL Or LAW (BOALT HALL)
BERKELEY, CALIFORNIA 94720

-- MPHONE (4151 64a- 3856
February 16, 1982

Professor George C0dxran
School of Law
The University of Mississippi
University, Mississippi 38677

Dear George:

Just this moment (Thursday, February 11) I do not plan to go the long
distance to Washington for the hearings on the Voting Rights Act. I have
read all the material sent me, and I think the House modification of Section 2
(with its "effects" change) is seriously mistaken. I think so because I
believe it ust inevitably operate as a double-ratchet to create racially-
defined wards throughout much of the nation, to deepen pernicious ward-based
politics and race-based captive votes in large nwrbers of states and
political subdivisions, and overall to oapel the worst tendencies toward
race-based allegiances and divisions. The "double" ratchet consequence
proceeds from the bill because my impression is that the law would operate
not merely to prevent any changes unacxi:anied by new, raoe-based modifications,
but that it would operate also to permit injunctions to issue when a proposal
to make such race-based modifications is rebuffed, and the vote defeating
the proposal is then challenged as action the effect of which is "dilutional"
vis-a-vis the effect had the proposal been approved.

Given current circumstances, outright extension of the Act of 1965
without any changes is probably the best that might result. Even modest
changes in the "bailout" section would be difficult to expect; the topic
is so complicated, and the presumption that any change proceeds from evil
designs so entrenched, that I see no real prospect. The issue now is whether
the very major (and, in my view, seriously wrong) change in Section 2, so
overwhelmingly passed in the House, will be approved. I hope it will not.

My last word with Steve Markman was that only if in the Chairman's
personal view would it seem that anything I might do near the end of the
hearings could affect an outcome that seemed to be very close indeed, would
I feel able to come the distance to appear. I think this very unlikely.

Cheers,

William Van Alstyne

WVA:ks
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Sectinc,, ,, f the Votin Ric.!.ts 1.c t:

A T.Oie for Revision

William Colbert Keady*

George Colvin Cochran**

The Voting Rights Act of 19652 represents significant legislation

which, notwithstanding certain limitations, has given life to the

fifteenth amendment. Experience under the Act, and in particular

Section 5, shows that despite the assault upon our federalism,4

affected jurisdictions have not suffered from its enactment but have

in fact been strengthened politically on account of greater electoral

participation on the part of minority voters. Furthermore, there is

every reason to believe that the beneficial effects of this legislation

would inure to the advantage of all jurisdictions to which it would be

applied. The time has come to lay aside argum_. concerning which

region of our country has thw.!t_xgrd of excluding minorities

from the political process.'-Thie-Republic, given its historical pursuit

of equality, can have no greater source of strength in the future than

that deriving from the nationwide eradication of discrimination in

matters of franchise.

The purpose of this article is not to laud the Voting Rights Act

as ingeniously conceived legislation for preventing disenfranchisement

of minorities; nor is it to condemn Congress for enacting and

maintaining this regional legislation based in large measure upon
6

findings made in 1965. It is also not the authors' intent to become

ensnared in the ongoing dialogue concerning matters such as

substantive interpretations given Section 5 by the courts and the
7

Attorney General. Furthermore, it is not the authors' wish that-

this discussion have the taint of past effrrt~s vhich utilized the

rhetoric of "naticnviide application" as a vehicle to rid Scction 5
8

of its vitality. Rather, we believe there is much to be learned

from the past sixteen years and that this experience, if correctly

evaluated, clear y jstfies the Conti ruajaae-of-. c5Zt on .5

preclearance requirement, a requirement, however, which should be

administered by the judicial system created under Article III of

our Constitution.

93-758 0 - 83 -- 93
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Thus, this article is designed to proffer two explicit

propQsitions: Congress should amend Section 5 to provide for

nationwide application; and Sectior. 5. s p2rocpdural.mzhecaaisms

should be revised to discard both a seldom used judicial remedy and

a cumbersome administrative procedure and to replace them with a

judicial remedy in the United States District Courts.under conditiqp

guaranteeing expeditious resolution of Section 5 preclearance

I. The Operation and Impact of Section 5
WP_- - - r_ - =

As originally enacted, Section 5 prohibited certain states and

their political subdivisions from enacting or seeking to administer

"any voting qualification or prerequisite to voting, or standard,

practice, or procedure with respect to voting different from that

in force or effect on November 1, 1964" without advance federal

approval.0 The Act was amended in 1970 to extend to political units

which maintained a "test or device" with respect to voting and in which

less than fifty percent of the eligible voting population registered or
11

voted in the 1968 election. In 1975, the Act was further broadened

to include jurisdictions with more than five percent language

priorities which, as of November 1, 1972, had election materials

printed in English only and in which less than fifty percent

of the voting age population registered and voted in the 1972

presidential election.
12

With a legislative history indicating that the term "procedure"

was considered "to be all-inclusive of any kind of practice*13

relating to voting, the United States Supreme Court has, beginning

with Allen v. State Board of Elections14 in 1969, given the Section

broad and wide-ranging scope.1 Since the Act was designed to

preclude "the subtle, as well as the obvious, state regulations

which have the effect of denying citizens their right to vote

because of their race,"16 Section 5 scrutiny. gqetj..the

change or modification has "a potential for discrimination." 1 7

Thus, thepurose for enacting a chan 3n. voting.is irrelev at

to a determination of whe_,glte or nmust

comply with Section 5, and federal preclearance must be had even-- __ • - - . . . . . ..- .. , -..' ' '1 ' '' '
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.iLhe egislat ionrptheXchange was enacted for the purpose

of complying with the Act. Section 5 preclearance must be met
19

whether the change is one in polling places, candidate qualifi-
20 21

cations, boundary alterations,21 reapportionment, redistricting,
23

annexations,24 changes from ward to at-large elections,
25

26
alterations in procedures for casting write-in ballots, or even

with respect to a requirement that public employees take unpaid

leaves of absence when campaigning for elective office.27  Indeed,

there would seem to be few state actions which relate to the electoral

process that would not be subject to the proscriptions of Section

so28

Pursuant to Section 5, voting changes are not given effect

until the political unit in question receives a declaratory judgment

in the United States District Court fcr tie District of Columbia

"that such qualification, prerequisite, standard, practice, or

procedure does not have the purpose and will not have the effect

of denying or abridging the right to vote on account of race or

color.*29 Alternatively, the state or political subdivision may

submit the proposed change to the Attorney General and enforce the

new voting practice if no objection to the proposal is entered within

sixty days after submission.30 If neither action is taken prior to

implementation, private parties or the Attorney General may bring

suit before a local three-judge district court to enjoin enforcement. 3 1

In the latter instance, the sole issue to be addressed is whether the

enactment is subject to Section 5; the district court is -o.empowered

to determine wh e __sh _ m.urpseor

effect 
3 2

The Act itself, in conjunction with a Section 5 preclearance

requirement which is both "unusual, and in some aspects . . .
33

severe," has produced startling results in the jurisdictions

to which it applies. An analysis of black voter registration

in the six states covered by Section 5 since its inception reveals

the following dramatic increases:
34
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1964 1968 1971-72 1976
Black % Black t Black % Black

State registration Registration Registration Registration

Albama 21.1 56.7-- 57.1 58.1

Georgia 44.1 56.1 67.8 56.3

Louisiana 32.0 59.3 59.1 63.9

Mississippi 6.8 59.4 62.2 67.4

South Carolina 38.8 50.8 48.0 60.6

Virginia 45.8 58.4 54.0 60.7

1978 data shows that the South fares not significantly worse,

and in come instances better, than any area of the nation with regard

to the difference between black and white voter registrations
3 5

Difference
% White % Black % B/W

Area Registered Registered Registered

United States 63.8 57.1 6.7

Northeast 63.7 52.1 11.6

North Central 68.9 64.7 4.2

South 61.2 56.2 5.0

West 60.5 55.9 4.6

Furthermore, preliminary information concerning 1980 registration

indicates that while 8.4% fewer blacks than whites registered

throughout the entire country, the registration difference was only

6.9% in the South.
3 6

The extent of black voting strength is perhaps best reflected in

the numbers of black elected officials within the jurisdictions subject

to Section 5. From 1974 to 1980, there was an increase of 63.5% in
37

the number of black elected officials nationwide. In four of the

six states that have been covered by Section 5 since 1965, however,

the increases we-re much higher.- Indeed, in 1980, Mississippi had

the highest number of such officials of all states in the nation, 3 9

and Louisiana was second. 40 If the analysis is directed toward per

capita black elected officials, i.e., ratio of black elected officials

to black population, it is significant that three of the six affected

states rank among the nation's ten highest in this regard. 4 1 Finally,

the positive impact of Section 5 is perhaps best demonstrated by the

startling fact that "a majority of white [congressional] representatives
42

from the American South supported" extension of the Voting Rights Act

in 1975.
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The preclearance mechanism has undoubtedly served to

effectuate the right of minority voters to participate in the electoral

process by identifying and preventing both obvious and subtle attempts

to prevent electoral participation solely on the basis of race. Moreover,

if preclearance were eliminated, it is probable that local and state

governments would reinstate voting procedures which would irreparably

harm black citizens and other minorities by impinging, directly or

indirectly, upon their right of suffrage. The manner in which

preclearance is currently implemented, however, should be cause for

concern. The requirement should and must be extended to the remainder

of the United States. In addition to retaining this requirement which

has proved so effective in a limited portion of our country, such

action would serve to insure that the proscription of disenfranchisement

provided by the fifteenth amendment becomes a reality for minority

voters nationwide.

iI. Preclearance in the districtt Court for the nistrU:t c: Colurmia:

Desire for nifor:;ity and distrust of Soj then Jurists

The principal rationale offered for the original decision in

1965 to limit jurisdiction of Section 5 declaratory judgment actions

to a three-judge district court in the District of Columbia was to

- 43insure uniformity of interpretation. Although not a single suit
had been filed in the court seeking a declaratory judgment concerning

the purpose or effect of a voting change,44 the uniformity.Justification

w asagain re li~e~d jD~e _xearslater when Section 5 was renewed as

originally enacted.45 Congressional critics, however, began to

emphasize the weak underpinnings of the rationale. Senator Ervin,

for example, unsuccessfully seeking to divest the court of plenary

jurisdiction by means of amendment,46 argued:

There were many specious reasons given at

the time of passage of this bill for denying

all courts jurisdiction except the District

Court of the District of Columbia. One was

that we needed uniform interpretation. That

was a specious reason, because we have 10

separate and distinct U.S. courts of appeals

sitting in the 10 circuits handing down, in

some cases, different interpretations of the
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law and those interpretations are

ultimately made uniform by appeals to the

Supreme Court of the United States. 4 7

By the end of 1974 only five suits had been filed,48 resulting

49 1
in three published olinions 4  Despite meager judicial activity,

proponents for retention of the District of Columbia court as the

only viable judicial avenue for preclearance maintained that "the United

States District Court for the District of Columbia [is an] expert

in the area, ha(s) developed familiarity with the impact of

discriminatory voting systems,"50 and "has built up a degree of

expertise on the Voting Rights Act that is invaluable." 5 1 The

response of legislators to suggestions that Section 5 jurisdiction

be expanded to all United States District Courts because of minimal

utilization52 of the District of Columbia forum, however, revealed

an assumption implicit in the Act53 as expressed by Senator Tunney

of California:

I might say, in all honesty . . ., I think

that in the area of civil rights there is a

great deal of peer pressure on judges in the

South . . . . I think there is a lot of peer

pressure, and I would only have to point to the

fact that recently the Supreme Court unanimously

reversed a three-judge court in Mississippi that
54

had approved a reapportionment measure ....

The response by Senator Morgan of North Carolina to Senator Tunney's --

implicit attack upon the competence and integrity of southern

jurists was direct and emotional:

For the Senator from California . . . to stand

here and say that the judges -- to indict the

Federal judiciary in the South, is beyond my

imagination.

And for the Senator to say that just

because the Supreme Court reversed a decision

of a three-judge panel in Mississippi is an

indictment of the Federal judiciary in the

Southwhich, again is beyond my comprehension,

and I resent it . . . I resent it. 5 5
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During the House debates, Representative Kindness introduced an

amendment to divest the District of Columbia court of sole
56

jurisdiction. His argument that there was "no particular expertise

- 57built up" by that court was successfully countered by responses

citing the "need for uniformity" and remarks making reference to the

Supreme Court reversal of the three-judge court in Mississippi. 5 8

There was, however, yet another justification proffered which, until

that time, remained undisclosed. As articulated by a major advocate

of retaining Section 5 without amendment:

(Tihe Department of Justice desires to

centralize all litigation about this matter

right here in the District of Columbia ...

The Department of Justice in this and other

areas of national importance feels that they should

build up a body of jurisprudence right in the

District of Columbia and it 3.s they, more than

the civil rights group, that really want to

locate this here, rather than the regional

aspects.

An examination of the relevant statistical data evinces the

speciousness of this explanation and those that preceded it. -

During the years 1975 through 1980, only eighteen suits for

660declaratory-relie 60e nit~~;rsligine.. Rn~blished

opinions. 6 Thus, after fifteen years of experience with the Act,

only twenty-three suits have been filed, ten of which resulted in

published opinions. It is therefore appapent-thattbques_. r,
"unifoxmiy._ s npetpr-heen-r"aW~d and the resulting "expertise"

Justification with respect to adjudicating "p pose or effect"

transgressions can only be considered a myth.
6 2

More important,.the pattern established by covered jurisdictions

of avoiding the District of Columbia court during this sixteen-year

period6 3 demonstrates that there is not, in fact, a functional

judicial remedy for those situations where these jurisdictions

have either refused or been unable to submit to the preclearance

process of the Department of Justice. Such factors as time, distance,

expense and other logisticalhtbrdng. , aJ19ntion of the futility of

invoking such a judicial remedy may, collectively or individually,
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compel affected jurisdictions to refrain from utilizing an isolated

segment of the judicial system. Practically speaking, therefore,

judicial review is not presently a feasible alternative.64

V Consequently, the legislative processes of over 7.000pitical

su i .s! are now jgttthvjt~

decision-making process within the Office of the Attorney General

of the United States. As we shall see, the history and current status

of this administrative process demonstrates the compelling need for

its elimination.

III. Administrative rreclearance:

The Birth and Evolution of a Congressional Afterthought

As originally proposed, preclearance was to be limited to

declaratory relief before a three-judge court in the District of

Columbia.66 In the wake of hearings before a House Subcommittee,

however, several legislators expressed concern over the probability

of delays if this procedure were to be the sole avenue of relief for

jurisdictions subject to Section 5.67 Since validly enacted laws

would be suspended pending declaratory relief, the consensus of

opinion was that if such "drastic effects must be visited" on

covered states, "resolution of this class of cases should be handled

expeditiousyl [sic]."68

Testifying before the Senate Judiciary Committee, Attorney

General Katzenbach recognized the tensions which result from state

laws being held in-such a lengthy state of suspended preclearance

and proffered a remedy in the following dialogue:

Senator ERVIN. It seems to me that is a

drastic power which can hardly be reconciled

with the federal system of government.
. Attorney General KATZENBACH. I think it is

quite a strong power, Senator. The effort

is to prevent this constant slowing down

process which occurs when States enact new

laws that may clearly be in violation of the

15th amendment, but you have to go through

the process of getting judicial determinations



1473

of that. It takes a long time. In the

interval the purposes of the act are

frustrated.

Now, there may be better ways of

accomplishing this. I do not know if

there are. There are some here I can

imagine, a good many provisions of State

law, that could be changed that would not

in any way abridge or deny the right;

except for the fact that-some members of

committee, I think, including yourself,

have had difficulty with giving the

Attorney General discretion on some of

these things -- perhaps this could be

improved by applying it only to those

laws which the Attorney General takes

exception to within a given period of

time. Perhaps that would remove some

of the burdens.
69

Attorney General Katzenbach's suggestion of vesting the Attorney

General with such discretion apparently impressed Congress 7 0 fur

the committee bill incorporated the 60-day administrative preclearance

provision which -- without further debate on the issue -- became a

permanent and the most important segment of the Voting Rights Act.

Its inclusion may be best described as an "afterthought, . . . a

practical way to avoid the onerous task of preparing and filing

a lawsuit in the District of Columbia." 71 It soon became apparent,

however, that such administrative preclearance was fraught with

difficulties which were not and could not have been anticipated

in 1965.

The 1970 congressional renewal hearings provided a forum for

discussion of problems encountered during the first five years of

the Section's operation. The major criticisms centeredaround

administrative burdens resulting from the unexpected number of

submissions to the Department of Justice and the potentiality that

political considerations might enter into the Department's

decision-making process. With regard to the former, Assistant
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Attorney General David Norman, one of Section 5's original drafters, 72

expressed doubts as to the 'effectiveness" of administrative

preclearance73 because of the Attorney General's inability to

apply purpose or effect criteria to current submissions, 74

ever-increasing demands on limited personnel to make extensive,

independent investigations of all submissions, and the deluge of

inconsequential changes submitted pursuant to the expansive

interpretation accorded the Act in Allen.
76

Prior to the Supreme Court's broad interpretation of SectionA llen ,.......... 1, -- --. u,. b

5 set forth in Allen, neither the Department of Justice nor the

affected jurisdictions- were certain of the parameters of the

Section. 7 8 The immediate impact of the ruling was therefore

significant. In 1968, the year prior to the decision, there were

only 110 submissions for preclearance to the Department; for 1970

that number had more than doubled to 255.79

Ostensibly as a response to these administrative burdens,

Attorney General Mitchell presented a Nixon Administration bill to

amend Section 5 to abrogate preclearance, both administrative and

judicial, and vest the Department of Justice with sole power to

invoke the jurisdiction of local three-judge courts nationwide when

there was "reason to believe" that a "standard, practice or procedure

with respect to voting . . . has the purpose or effect of denying or

abridging the right to vote" on the basis of race.8 0 Mitchell

stressed the inefficiencies of administrative preclearance and

contended that the Department not only was encountering difficulties

in making informed judgments with respect to discriminatory effect 8 1

but was also unable, at that time, to monitor and secure submission
82

of all changes. Furthermore, the Attorney General argued that the

need for conducting extensive investigations prior to making a

determination hindered the Department in its effort to perform the

tasks required of it under Section 5. 3  Thus, Mitchell's testimony

can be perceived as an attempt to establish two points: (1) the

impropriety of vesting what is essentially a judicial function in

an administrative body not accompanied by procedural or due process

safeguards;8 4 and (2) the idea that no sensitive lawmaker "would .

have (designed Section 51 as it fie) structured, because . . . the

processes provided under which the Attorney General must make a
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decision are not adequate. They result in arbitrary decisions without

sufficient information."
8 5

Congress found Mitchell's contentions unpersuasive,86 perhaps

in large measure on account of suspicions of legislators that

consideratizns of a purely political nature rr-rved as motivation for

the Administraticn's proposal. The tenor of the : 'xon Adxinistration

and its perceived hesitancy to enforce vigorously the Voting Rights

Act87 served to bring to mind views expressed in 1965 in opposition

to the Act:

[W]e view with much concern the broad

discretionary powers placed in the hands of

the Attorney General . . . . Without

suggesting any criticism of the present

incumbent, we foresee a multitude of

opportunities for political manipulation by

an Attorney General who is inclined to do

so. This is especially true since in

recent times several Attorneys General,

Republican and Democrat, have been closely

tied to the political campaigns prior to

their taking office. Of all the grants of

authority to the Attorney General

including the ability to consent to the entry

of declaratory judgments . . ., it does not

require a great deal of imagination to see

that the authority to approve or disapprove

State laws stands out as the power most subject

to abuse.88

Such concerns surfaced in the disapproval of the Department's

handling of Section 5 one year later when the House Civil Rights

Oversight Subcommittee held hearings in response to complaints that

"the Attorney General has failed . . . to carry out the intent of

Congress, and has disregarded recent SupriEne Court decisions

protecting the right of all Americans to exercise their right to

vote." 9 At the outset, fears of political manipulation were voiced

in light of the fact that no suits had been filed with the District

of Columbia court, and it appeared more than possible to Subcommittee
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members that covered jurisdictions had reason to believe they would
90

receive more "sympathetic consideration" from the Attorney General.

David Norman, who one year earlier expressed concern as to Section 5's

effectiveness, was again the Administration's chief spokesman.

Kgrman countered -the le2lsators' Suspicions by explaining that

any maladministration resulted from the increased burdens upon the

Dpg2A; nt arisinS _fgEL~th ."2odonstruction of Section 5 mandated

by Allen and the fact that many submissions raised complex issues
. - . ... 91

dealing with "reapportionment, redistricting and ... annexation[s]"

which would "best be treated in the courts."92 Responding to the

latter point, Congressman Wiggins recalled that administrative

preclearance "was intended to permit an expeditious, prompt response

on behalf of a State submitting a relatively minor problem and thus

avoid unnecessary court delays" while it was "contemplated that

complicated issues . . . would be resolved in the District Court

for the District of Columbia."93 Conceding that Wiggins' understanding

"might have been discussed around the halls of Congress," Norman noted

that "Congress didn't authorize the Attorney General to decide that

this thing is tough and, therefore, it ought to go into court." 9 4

As a solution to the problem, he noted that the Department was

considering proposing an amendment to Section 5 providing for an

initial clearance of submissions before hearing exar-iters, with

judicial review in a court of appeals under procedures authorized

95 
0

by the Administrative Procedure Act. Subsequently, however, a

representative of the Civil Rights Commission expressed his

disapproval of this proposal on the ground that it would "create a

very time-consuming, very dragged-out administrative procedure."
96

At the close of the hearings, the House Subcommittee could

arrive at only one solution - to force political subdivisions to

engage in the "onerous task of pepariand filing a lawsuit in

thg DL 97
L t3Jtg Columbia." This proposal mirrored that of the

Director of the Civil Rights Commission, who suggested that "when

questions [of preclearance] get that complicated . . . the Attorney

General should just interpose an objection and allow the (covered]

jurisdiction to go to court in the District of Columbia and resolve

it in [that court)."98

Such an approach, however, presented the Subcommittee with a
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dilemma inasmuch as this procedure could be conducive to even greater

delay and therefore contrary to the Act's purpose. This problem was

resolved by the determination that the burden should be placed upon

the submitting authority since coveredd jurisdictions [are) supposed

to avail themselves of the faster route to preclearance only when the

submitted changes (are] readily assessable as nondiscriminatory." 9 9

Finally, the Report concluded that the Attorney General had failed to im-

plement properly the preclearance procedure and that complaints of

the Act's unenforceability would subside if the burden of proof were

placed squarely on the shoulders of the submitting jurisdiction.
100

The Attorney General's regulation placing the burden of proof upon

affected jurisdictions utilizing the administrative preclearance
101

procedure, as in declaratcry judgment suits in the District of
102

Columbia court, was subsequently upheld by the Supreme Court in

Georgia v. United States.
103

A predominant concern raised during the course of the 1975

renewal hearings was the level of compliance with Section 5 with-

in affected jurisdictions. In preparation for the renewal hearings,

the United States Commission on Civil Rights submitted a detailed

report to the President on the status and impact of the Act.
1 04

The Commission concurred in former Attorney General Mitchell's

allegation that substantial noncompliance existed:

Although jurisdictions have been in

substantially greater compliance in the

second 5 years than they were in the

first 5 years of the act, review of the

Justice Department's May 1974 computer

printout reveals that a large number of

counties have never made any submissions

under section 5. Spot checks by Commission

staff indicate that in some cases, at least,

changes have been made but not submitted or

reviewed. Noncompliance with the Voting

Rights Act through failure to submit changes

remains a problem in enforcement of the act.105

In light of these findings, the Commission recommended that

Section 5 be extended because, inter alia, evenvn now some

jurisdictions either are not fully aware of or fail to comply with
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its requirements."106 In addition to recomnendng that the

Department take immediate steps to insure compliance, 107 the

Commission deemed appropriate an amendment of Section 5 to provide

for civil panalties108 and an award of attorneys' fees to encourage
109

private enforcement. Finally, the report recognized that thereee

is reason to believe that minority citizens in other jurisdictions

encounter discrimination in the electoral process."110 Although

the Commission was in the proceqs of undertaking a study concerning the

possible inclusion of other jurisdictions under the Act, it strongly

recommended that "Congress not await the Commission's forthcoming

report before giving serious consideration to including an amendment

to the extension of the Voting Rights Act to cover . . . minorities

who, according to preliminary information, require the protection of

this law."i
11

At the 1975 renewal hearings, Assistant Attorney General Pottinger

underscored the continuing impact of Allen by pointing out that "most

of our experience under 5 5 has occurred within the past five years.

Although 4,476 voting changes have been submitted under Section 5

since 1965, . . . aboutt 93% of all changes have been submitted

since 1970."112 Conceding that administration of Section 5 had
p~ovdtObrQ.. . 1._965,"1 Porringer

attempted to defend the De artnt's record b addressing the

criticig conta!ned-in the Civil Rights Commission report. With

respect to the allegations of noncompliance, the Assistant Attorney

General testified that an extensive departmental staff review of all

state election laws in a number of Section 5 jurisdictions had been

initiated to uncover changes which had not been submitted,114 and

the Federal Bureau of Investigation had been asked "to determine

whether changes relating to voting may have been adopted in a manner

such as ordinance, resolution, etc., which may not be reflected in
115

the state statutes." Pottinger acknowledged that there were "quite

a nutmbr of unsubmitted changes" and revealed the results of a

preliminary review: 1 1 6
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Number of Number of
Unsubmitted Unsubmitted

State Changes State Changes

Alabama 70 Mississippi 14

Arizona 9 North Carolina 15

Georgia 158 South Carolina 34

Louisiana 16 Virginia 2

Because of the Department's perception of a trend "in the

nonsubmitting direction," annual and semiannual audits were thought

likely to be forthcoming.117  In Pottinger's estimation the problem

was remediable118 and he rejected as too "punitive" the Civil Rights

Commission's proposal for the imposition of civil penalties, a process

he described as gettingn] money penalties against Governors .

Other portions of Pottinger's testimony indicate agreement with

the view of the Civil Rights Commission that activity proscribed by

Section 5 was not endemic to covered jurisdictions. Even though the

extent of "wholesale deprivations in the black or chicanos communities

was minimal in 1975 as compared with ten years earlier, "in parts of

California, Arizona, Colorado, New York, maybe New Jersey,

problems do exist."120 Although the Department was powerless under

the Act to address registration and voting difficulties encountered

by minorities in certain portions of New York,l1 striking

similarities were perceived between "racial gerrymanders" in

Mississippi and in a portion of New York subject to Section 5.122

Despite this observation, Pottinger advocated ;n extension of the

Act in order to allow Section 5 jurisdictions to establish in 1981

"that they are now on a par with Northern States. "123

The Section 5 portion of the Report issued by the Senate

Judiciary Committee focused upon data compiled over the ten-year

period with respect to submissions and Department objections124 and

concluded that "past experience ought not to be ignored in terms of

assessing the future need for the Act."125 Frof-this premise the

conclusion logically followed that "objections [previously) entered

.. *. to Section 5 submissions clearly bespeak the continuing need

for [the] preclearance mechanism."126 Quoting Pottinger's testimony

with approval, the Report indicated that coverage through the 1980
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Decennial Census was deemed critical because even though "[S 51 has

been effective in preventing discrimination(,) , . . it has never

been completely complied with in the covered jurisdictions(,) and

.,the guarantees it provides~aremQr.signfiant to the country

than the slight interference to thg.e4 "-,-

Dissenting committee members pointed to what they considered to

be the slight "evidential value" of the original criteria used in

determining which areas would be subject to Section 5, concluding:

All of us would support a voting rights-

law applying equally to all citizens -_

throughout the country in which the

presumptions were the same for all States

and political subdivisions, but believe it is

unfair to make the States covered by the

temporary legislation assume the burden of

proof of their innocence of any violation
128

of voting rights ....

This concern wit1% the limited extent of the Section's

jurisdiction manifested itself in activity on the Senate floor.
129

Senator Stennis of Mississippi contrasted the large number of black

elected officials in'covered jurisdictions to the number of such

officials in the rest of the nation130 and introduced a bill to

amend Section 5 to allow for nationwide coverage.131 The proposal

was objected to on the ground that requiring preclearance from every

jurisdiction in the country "would mean that the Justice Department's

resources would be strained beyond limits in trying to evaluate every

city council, every county board of supervisors ordinance, and every

State legislative law that was passd."'
132

Notwithstanding President Ford's recommendation that Section 5's

protection be extended to all citizens of the United States since

"what is right for fifteen states is right for fifty states" 133 and

despite accusations that the stance of those opposed to nationwide

coverage was grounded upon the fact that "other States do not want to

have to clear their voting laws with the Attorney General, w134 the

amendment was tabled by a vote of fifty-eight to thirty-eight. 1 3 5

The Senate rejected a subsequent bill offered by Senator Nunn

incorporating nationwide application by a vote of forty-eight to
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forty-one 36 with the opposition again observino thaz "it would he

impossible for the Attorney General to go to court and preclear all
137

the districts" and arguing that "[tihe effect would obviously be

that it would be impossible for the Attorney General to do it, and

we would not even have a Voting Rights Act."138 Hence, with no

enlightened proposals for the enhancement of the administrative

process, Section 5 mechanisms remained unchanged. 1 3 9

Concern with the efficacy of adminisrativepecl.caA...-.--

.t examination of data from the

past six years reveals a steady increase--in the rate of submissions

accompanied by a constant decrease in the percentage of objections.
140

Submitted Objections I

Year Changes Interposed Objections

1975 2,078 138 6.64

1976 7,472 151 2.02

1977 4,007 104 2.59

1978 4,675 49 1.04

1979 4,750 45 .94

1980 7,340 51 .69

Indeed, the deluge of submissions provoked the following analysis

b Justice Powell:

(No senior officer in the Justice

Department--much less the Attorney

General--could make a thoughtful, -

personal judgment on an average of

,twenty-five preclearance petitions peq

d.a. Thus, important decisions made on

a democratic basis . . . are finally

judged by unidentifiable employees, of

a federal bureaucracy, usually without

anything resembling an evidentiary

hearin .
141

As noted earlier, the limited judicial review afforded covered

jurisdictions has resulted in a restricted utilization of that

alternative.142 Furthermore, administrative review of Section 5

submissions often takes place in the face of approaching elections

whose occurrence is contingent upon the Department's determination.
1 43

93-758 o - 83 -- 94
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These realities combine to render crucially important the decisions

made by these "unidentifiable employees" of the Justice Department.

This process is equally critical to the interests of minorities in

light of the plenary authority afforded the Attorney General's

decision. Under the Supreme Court's decision in Morris v. Gressette,
44

the decision of the Department is not subject to review. With respect

to a decision not to object to a proposed electoral adjustment, "it

matters not whether 
the Attorney 

Genezal fails 
to object because 

he

misunderstands his legal duty . . because he loses the submission;

because he seeks to subvert the Voting Rights Act" 145for, under

11 circumstances, the decision is unreviewable.

With the Department's decision-making process now virtually

immune from judicial intervention, it is critical that the procedures

employed by the Department in performing the preclearance function be

closely evaluated. As a congressional "afterthought", this delegation

of authority is practically without legislative history.146 It is

nonetheless indisputable that pre sent adminstrative pacticssare

markedly-.4 erget.... B.rthose which could have been reasonably-

foreseen by Congress in 1965.

The Department has adopted the same standards for review as those

employed by the District of Columbia District Court in declaratory
147

judgment actions. As such, the administrative preclearance

procedure now requires review of the multitude of political, social,

economic and legal criteria employed by that court148 to determine

whether the purpose/effect standard has been met. To amass pertinent

Information and evaluate its content, the Department maintains within

its Voting Rights Section a "submission unit" which has primary

responsibility for the preclearance process. This unit consists of

one attorney, a paraprofessional director and eleven paraprofessionals,
149

sometimes referred to as paralegal analysts, and is instructed to

150look for "suspicious type changes" which include "at-large

elections, reductions in the number of polling places, changes in

the location of polling places and redistricting."151 Among the

staff's responsibilities is investigation of motive and impact, which

in turn is largely accomplished by "telephone calls to on-site
5

persons." Information independent of the submission is gathered

from minority interest groups and other interested individuals within
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the submitting jurisdiction,153 and in turn assimilated in a

decision-making process relying upon "the preparation and analysis

of . . demographic and legal information (which] is in the hands

of paraprofessionals who possess neither demographic/statistical

skills nor legal training.*154 Thereafter, the paralegal

assistants make the "initial (and normally upheld) determinations

with respect to whether or not the proposed change has a

discriminatory purpose or effect."155

A recent review of the submission unit's performance by the

Government Accounting Office (GAO) revealed that "59 percent of

Sampled] changes . . . did not-have all data required by Federal

regulations."156 In addition, the inefficiency of the unit was

found inasmuch as "some submission files could not be located and data

inaccuracies . . . limited the use of the Department's computer

system which maintains data on identified changes."157 Indeed, a

GAO representative testified that staff members "have no way of

managing the data they get in from the jurisdictions; who reported

--who gave their objections, who submitted submissions, who made

changes that they didn't submit."
1 58

Utilization of a "permanent registry" (a compilation of

individuals and groups interested in submissions) 1 5 9 and other

techniques for obtaining relevant information from minority groups
.16

was likewise found inadequate.160 After noting that a review of

271 randomly selected submissions showed that only fifty-five percent

contained comments by interested groups or persons, the Report

commented upon the followup with respect to those groups or

persons: "ITIhe Department's (own) records showed that individuals

or groups corpenting were informed of the review decision in less

than 1 percent of the cases sampled. Consequently, minority groups

and individuals may not have adequate information to detect changes
161

implemented despite the Department's objections." Similarly,

responses from a sampling of minority interest groups as to their

impressions of the effective ness of Section 5 revealed the following:

thirty-five percent had no knowledge of Department preclearance

procedures; ninety percent were not on the mailing list, and over

half were unaware of its existence; twenty-five percent knew of

significant changes that had not been submitted; and eighty percent
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had rarely or never been consulted by Department representatives. 1 6 2

Indeed, thiss sense of removal from the decision process was

reinforced by the minority respondents' belief that (Department)

approval of changes opposed by minority leaders was a more important

problem-nthan a covered jurisdiction's failure to submit."1 6 3

Given the fact that an immense number of submissions are

received by the Department and must be reviewed by a small number of

personnel within only sixty days,164 each passing day becomes critical.

Although in Georgia v. United States165 the Supreme Court agreed with

the Department's argument that the 60-day period may be tolled by a

request for additional information, the process has been described

as "hectic, with letters usually being mailed at the last possible

moment,"166 and the request for additional information is often

reserved as the Department's "trump card."167 The GAO Report made

corroborative findings as follows:

[I1n about 6.8 percent of the submissions

reviewed, a Department decision was not

rendered until at least 100 days from ,the

initial receipt of the submission.

Despite (the requirement that submissions

be handled expeditiously] over 50 percent of

requests (for additional information)

were made on the 60th day after receipt of

the initial submissions, over 70 percent

were made at least 55 days after receipt,

and only 2 percent within 30 days.

In over 50 percent of the cases

reviewed, the Department did not notify

jurisdictions of its decision until at

least 56 days after it had complete

information. Notification was given

within 30 days for fewer than one out

of every six changes.
168

In addition to the GAO Report, several reported decisions confirm

the fact that the Department has encountered difficulties in complying

with the time limitation. Not only have objections been imposed on

169the last day, but the Department has found it necessary to argue,
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unsuccessfully, that Georgia allows tolling periods for more than one

request for additional information.
170

Although it has expended a great deal of professional energy in

other areas, 171 the Department remains plagued by the continuing

serious problem of covered jurisdictions failing to preclear all

voting changes. The GAO Report's conclusion on this issue is

unmistakedly clear:

The Voting Rights Act has been in effect

for over 12 years, yet there is little assurance

that covered States and localities are complying

with the act's preclearance provision. We found

that the Department of Justice had limited formal

procedures for determining that voting changes

were submitted for review as required by the act

or for determining whether jurisdictions

implemented changes over the Department's

objection.
172

The Report also reveals that the Federal Bureau of Investigation

"identified 102 unsubmitted changes [on behalf of the DepartmentFof

which 60 were still unsubmitted as of October 1976."173 Moreover,

although " (the] Attorney General objected to 257 of the reported

13,433 submissions . . . the Department has not initiated formal

mnitoriUngg~ed efr mnac au'ra that 3u.IA.Lwe4zoM M ii ,- -- -Ja - x

implement a voting change over the r nt' ob e t o 1 7 4

A study paralleling that of the GAO indicates that perhaps the GAO
175

Report even understates the problem. Continuing-activity in the
176

lower courts dealing with unsubmitted changes and a compilation

by former Texas Representative Barbara Jordon listing sixty counties

and 170 Texas cities which have never submitted a change177 evince

the fact that the problem of unprecleared changes is a significant

one. 178

There is also a growing sense of frustration by those who

perceive that the required adversarial and investigatory nature of

the Department is becoming increasingly debilitated by "professional"

relationships established between Department attorneys and local
179

officials. Those who take this point of view perceive a

negotiating process between "fraternal professionals" which, while
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conducive to Section 5 compliance, results in enforcement at a

"suboptimal level.'180 The problems posed by this relationship

are indicated in this discussion of the process:

[TIhe almost unanimous selection by

covered jurisdictions of the administrative

procedure option . . . when they seek to

comply with the preclearance requirement

is indicative of their preference for the

kinds of outcomes which are obtainable

through the lawyer-bureaucrat bargaining

process. These enforcement practices

when coupled with the inability of the

Department of Justice to detect many of

the unsubmitted voting changes, or to

follow up effectively to make certain that

jurisdictions do not implement changes to

which the Department had (sic] objected,

suggest an enforcement pattern in which

state and local overnments retain a

considerable amount of discretion over

- reserved power to conduct elections.181

The Civil Rights Commission lends credence to this conclusion when

it states that while it is "evident that minorities still need the

protection of the Voting Rights Act,"182 the unfortunate "lack of

enforcement by the executive branch of Government" remains a

problem.
183

The nationwide aspects of voter discrimination have also

affected the Department's activities in the last five years.

Responding to a portion of the critique by the GAO as-to the manner
184

in which it utilizes its professional resources, the Department

pointed out that since "Section 5 does not reach all jurisdictions

0 . .., litigation is required to challenge many dilutive apportionment

plans." T noted that four constitutional dilution-suits had

h stuy en e e 0o r nesttiats4on

edthata study hd n elected of "40 northern and western states
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186to uncover di1&on 8 As a result, an investigation of

"three northern cities" was soon to e undertaken.

IV. The Proposal

The most salient conclusions to be derived from the foregoing

examination are easily summarized. First, the present avenue of

Judicial srec1 ','-:--. s totally inadequate. Second, the

administrative preclearance alternative has sufficiently served the

interests ofneither covered jurisdictions nor minority citizens.

Third, both methodological weaknesses and political vulnerabilities

of the administrative remedy render the decisions of the Attorney

General highly suspect from the viewpoint of cov;cred jurisdictions

and minority citizens alike. Fourth as statistics have shown, an

ever-increasing rate of submissions for preclearance can be expected

in the future. This burden will rema insurmountable if the

Deoatm~t ~rol .j~~q~bl ave. ,@nue for

preclearance, a state of affairs incompatible with the exeditious,

considered treatment envisioned by the formulators of the remedy.

./Fi fth, the problem of unsubmitted changes continues unabated and

the Department appears unable to devise a monitoring mechanism

capable of assuring compliance with the Act. Finally, the question

whether covered jurisdictions implement electoral changes despite

objection from the Attorney General remains unanswered.

The Department was surely correct when, in responding to the

GAO Report, it argued that too much was being expected from the

Voting Rights Section and that the Act, as presently structured,

*relies to a considerable extent on voluntary action by the covered

Jurisdictions* as well as -"Private lawsuits (for] effective

n.1 ISOIndeed, such conclusions merely restate in another

form a critique made by a staff attorney nearly a decade ago who,

after reviewing the judicial construction given Section 5, concluded

that *the Attorney General (was] playing a role in (its) enforcement

* . . far beyond that originally envisioned.' 1 8 9

Despite the serious flaws evident in this procedure, however,

they in no way detract fro.t,e fundamental proposition that the
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social benefits generated by the preclearance requirement clearly

outweigh. its Present inadequacies. Indeed, the mere presence of

preclearance has a deterring effect on public officials who, but for

its existence, would be far less concerned with avoiding

discriminatory actions resulting in impediments to the effective

utilization of the franchise by minorities.

It is the authors' proposal that, with the exclusion of states

or political subdivisions having a de minimis percentage of
190

minorities, Sectio~n-5be amended tog vid e fg n.i

ap lJ&~xa&ta~,Witk Mrqeq.yCtui rqd to bring a

"l'ktQJtt District Courts

for preclearance of electoral alterations. The amended statute

would provide that any state or political subdivision desiring to

implement a voting change having a "potential for discrimination,"
191

be required, prior to such implementation, to file a complaint naming

the United States as a defendant in the United States District Court

for the judicial district in which the submitting jurisdiction is

located.192 The relief sought would be identical to that currently

found in Section 5 proceedings, namely, a declaration that the

proposed change does not "have the purpose and will not have the

effect of denying the right to vote on the basis of race or color."

The burden of proof would continue to fall upon the submitting

political unit.

Upon filing the complaint, appropriate notice would be

required to inform interested parties other than the United States

that the political unit is proposing a change within the scope of

Section 5. This notice should take two forms: first, publication

in local newspapers for three consecutive weeks; and second, actual

service of the complaint upon interested persons or organizations

who could have their names placed in a "permanent registry" to be

kept in the office of each district court clerk. Any person residing

within the political subdivision or any organization existing therein

desiring to object to the proposed voting changB would be allowed to

intervene as a matter of right within sixty days after publication or

receipt of the complaint.

Appended to the complaint should be that information now required

by regulations issued by the Attorney General.193 The United States

would be allowed sixty days to answer, with a tolling of the period
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occurring after one request for additional information. This tolling

period would also apply to private parties, and any supplemental

information provided to the Department would be served on those

persons or organizations receiving the complaint. If the United States

fails to answer, and if no person or organization intervenes within

the specified period, the court would enter an uncontested judgment

allowing the jurisdiction to implement the proposed change. The

rendering of such judgment would not, however, preclude subsequent

constitutional challenges. Obviously, the judgment could be set

aside as provided in Federal Rule of Civil Procedure 60(b), 1 9 4 in

which event the action would be calendared for trial as though the

allegations of the complaint had been controverted in the first

instance.

Preclearance actions would be given a priority setting in the

district court, with a statutory right of mandamus available to

insure proMtness, ea., sixt, daya after the Section 5 issue is

joine. Decisions adverse to the United States or intervening parties

should be automatically stayed upon filing notice of appeal, with an

expedited appeal granted as a matter of right. 'K expedited appeals

should also be granted to submitting jurisdictions desiring-review

of adverse Section 45_tL i

Moreover, if the defense should include constitutional

counterclaims, the Section 5 portion would be separated from other

issues which may be reserved for later determination. In any case,

resolution of the Section 5 issue would be appealable by the aggrieved

party on an expedited basis as an interlocutory order. Where the

appellant or appellants are private parties, a cost-free transcript

would be provided. Appellate courts should handle Section 5 appeals

on a priority identical to that currently afforded criminal cases.195

The authors are convinced that the proposal and suggested

guidelines for its implementation would facilitate more expeditious

and thoughtful resolution of the questions surrounding Section 5

changes in voting matters. In the first place, it is likely that

many petitions filed under the revised procedure, absent any

objection, can be disposed of summarily. In such cases, federal

preclearance would be expeditiously obtained, with the political unit

free to implement the voting change upon reasonable notice to the
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publItc. The Proposed amendments would also allow a local district

court to determine all statutory and constitutional issues in one

lawsuit, something that is now forbidden by Section 5.196 Moreover,

if the latest Department of Justice compilations are empirically

sound1 97 (51 objections out of 7,340 submissions in 1980), the minimal

increase in caseload for the federal judicial system which this

proposal would bring about is surely a small price to pay for a

procedure which insures more meaningful participation by affected

mlhorities in the electoral process.

Resolution of Section 5 conflicts would be further expedited

under this proposal since the burdens heretofore placed upon the

Department will be shared with those most affected by the Act, namely,

minority voters. Given the broad provision for intervention of outside

parties, the, protection of minority interests will no longer hinge

upon determinations made by "unidentifiable employees" within the

office of the Attorney General. Moreover, with the United States

retained as a defendant, the expertise and experience of those

attorneys in the Voting Rights Section can be employed where they

are most needed: in complex matters such as annexations,

reapportionment and redistricting which "account for
198

over two-thirds of . . . Section 5 objections." Finally, the

provision of an automatic stay. Withh -__ -r peULiJed

appeal renders any decision adverse to the United States or intervening

minority parties by a "biased forum" totally meanin less since no

change can be implemented until it receives appellate approval. 199

An award of attorneys' fees is also critical to effective

implementation of the proposal. Since "Congress depends heavily

upon private citizens to enforce the fundamental rights involved," 2 0 0

the 1975 amendments included an incentive fr ivAtg Parties to bring

meritorious actions by allowing a court qo,seps a reasonable
201

4ttorne's_ fee.in suc~hact~ins.2 This provision derives from the

recognition that "[fIee awards are a necessary means of enabling

private citizens to vindicate these Federal rights."202 The Committee

studying the prcpcsed amene: nts found that

.. fee awards are esz ntial if the Constitutional

requirements and federal statutes . . . are to

be enforced. We fInd that the effects of such
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fee awards are ancillary and incident to

securing compliance with these laws, and that

fee awards are an *ntegral part of the remedies

necessary to obtain such compliance.
20 3

As the Second Circu.it noted:

- Attorneys' faces are awarded to recompense

those who by helping to protect basic rights are

thought to have served the public interest. A

principal purpose of the legislation is to

encourage people to seek judicial redress of

unlawful discrimi; ation.

in short, i, -.sition of full attorneys'

fees is a useful and needed tool of the court to

fully protect plaintiffs' rights as American
204

citizens and voters. ... .

It must be noted, however, that the attorneys' fees provision

is a two-edged sword inasmuch as fees may be imposed against a private

party, o his attorney, if intervention is found to be "frivolous,

vexatious or brought or maintained for harassment purposes."
2 05

The attorney fee provision therefore operates to make certain that

frivolous litigation will be minimal while at the same time encouraging

the initiation by private parties of well-founded claims of

disc ivnatory disenfranchisement.
206

i4ally, this proposal contemplates that the problem of

noncompliance with the Act be addressed in traditionally equitable

terms, thus forcing political units to realize that such failures to

obey the law inevitably pose threats of dire consequences both to the
207

political unit and its citizens. Furthermore, it would seem that

this problem will diminish because of two considerations. First, as

noted earlier, there is presently minimal participation by minorities

in the preclearance process as currently structured by the Department

of Justice. Under the proposal, a substantial measure of participation

by minorities in the process should result in a "brooding presence" 2 0 8

ever ready to raise the noncompliance issue in a readily-accessable

forum. Second, familiarity with the local district court as the

forum in which all disputes may be resolved by traditional means as
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opposed to the current alien and distant administrative remedy should

enhance participation in the preclearance process.

V. Conclusion

The federal judiciary has historically been the guardian of

the constitutional rights of all citizens. In that capacity, no

more important business concerns the courts than the vital function

of shielding from unlawful state action every ,citizen's right of

franchise. It is time--indeed long past time--to invoke the full

authority of federal judges throughout the United States in an effort

to realize the fundamental objectives of Section 5. The process of

administrative preclearance represents an unfortunate failure on

the part of the Congress to utilize that segment of government

traditionally vested with the duty of preserving federal rights.

The time for change is now.
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2
42 U.S.C. SS 1971, 1973 through 1973dd-6 (1976 & Supp. III).

3
42 U.S.C. $ 1973c (1976).

4
4See, e.g., Dougherty County Bd. of Educ. v. White, 439

U.S. 32, 48 (1978) (Powell, J., dissenting) ("S 5 reoresents an

'uncommon exercise of congressional power,' . . . and the Justice

Department has conceded in testimony before Congress that it is

a 'substantial departure . . . from ordinary concepts of our

federal system.'"). Accord, United States v. Sheffield Bd. of

Comm'rs, 435 U.S. 110, 141 (1978) (Stevens, J., dissenting); Morris

v. Gressette, 432 U.S. 491, 504 (1977) (an "extraordinary remedy")

Allen v. State Bd. of Elections, 393 U.S. 544, 556 (1969) ("an

unusual, and In some aspects a severe, procedure").

5
See note 12 infra for a compilation of covered jurisdictions.

6For a history of events leading up to enactment, see Christopher,

The Constitutionality of the Voting Rights Act of 1965, 18 Stan. L.

Rev. 1 (1965); Cox, Constitutionality of the Proposed Voting Rights

Act of 1965, 3 Holis. L. Rev. 1 (1965); Hamilton, Southern Judqes

and Negro Voting Rights: The Judicial Approach to the Solution of

Controversial Social Problems, 1965 Wis. L. Rev. 72; Comment, Voting

Rights Act of 1965, 1966 Duke L. J. 463. See generally City of Richmond

v. United States, 422 U.S. 358, 379-80 (1975) (Brennan, J., dissenting):

South Carolina v. Katzenbach, 383 U.S. 301, 318-25 (1966). For a

complete discussion of prior federal efforts to enforce the fifteenth

amendment, see Derfner, Racial Discrimination and the Right to Vote,

26 Vand. L. Rev. 523 (1973)1 Note, Federal Protection of Negro Voting

ights# , 5 A. &. & 10%1 (1965).
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7
For a critical analysis of the Act as currently construed,

- see Thernstrom, The Odd Evolution of the Votinq Rights Act, 55

Pub. Interest 49 (1979); The Ghost of Reconstruction, Wall St. J.

May 22, 1979, at 26, col. 1. See also Binion, The Imolementation

of Section 5 of the 1965 Voting Rights Act: A Retrospective

on the Role of the Courts, 32 . Pol. " 154 (1979); MacCoon,

The Enforcement of the Precleakance Recuirement of Section 5

of the Voting Rights Act of 1965, 29 Cath . . ev. 107 (1979),

Note, "Discriminatory Purpose." "Changes," and "Dilution": Recent

Judicial Interpretations of S 5 of the Voting Rights Act, 51 Notre Dame

Law. 333 (1975).

8
See notes 80 and 136-38 infra and accompanyinq text for an example

of such an effort.

9
42 U.S.C. S 1973c (1976).

10
The term "political subdivision" encompasses all entities

exercising any control over the electoral process. See 435 U.S. at

125. See also 439 U.S. at 44 (impact of change on electoral process

compatible with "control" definition).

1 1 Voting Rights Act Akendments of 1970, Pub. L. No. 91-265, 84

Stat. 314-15. Section 5 now provides in pertinent part:
Whenever a State or political subdivision . . .

, [covered under section 41 . . . shall enact or seek
.... to administer any voting qualification or prerequisite

to voting, or standard, practice, or procedure with
respect to voting different from that in force or
effect on . . . [the applicable date of comparison:
i.e., November 1, 1964 for jurisdictions covered in
Y-9- 1 November 1, 1968 for those covered in 1970;
and November 1, 1972 for those covered in 1975J . . .
such State or subdivision may institute an action
in the United States District Court for the District
of Columbia for a declaratory judgment that such
qualification, prerequisite, standard, practice, or
procedure does not have the purpose and will not have
the effect of denying or abridging the riqht to
vote on account of race or color, or in contravention
of the guarantees set forth in [section 4(f)(2), protecting
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certain language minorities from denial or abridgment of
their right to vote], and unless and until the court
enters such judgment no person shall be denied the
right to vote forfailure to comply with such qualifica-
tion, prerequisite, standard, practice or procedure:
Provided, That such qualification . . . has been
submitted by the chief legal officer or other
appropriate official of such State or subdivision
to the Attorney General and the Attorney General
has not interposed an objection within sixty days
after such submission. . . Any action under this
section shall be heard and determined by a court
of three judges in accordance with the provisions
of section 2284 of Title 28 and any appeal shall
lie to the Supreme Court.

42 U.S.C. 5 1973c (1976).

"Test or device" includes literacy and educational achievement

tests, good moral character requirements and voucher systems. 42

U.S.C. S 1973b(c) (1976).

1 2Voting Rights Act Amendments of 1975, Pub. L. No. 94-73, 89

Stat. 400-02. This change was in great measure designed to bring

Texas within the preclearance requirements. Briscoe v.

Bell, 432 U.S. 404, 406 (1977)1 f, W 9. 196,
94th Cong., 1st Sess. 17-22 (1975); S. Rev. No. 295, 94th Cora.,

Ist Sess. 25-30 (1975).

Original coverage extended to the states of Alabama, Virginia,

Georgia, Louisiana, Mississippi, and South Carolina, as well as

to Yuma County (Arizona), Honolulu County (Hawaii), and 39 -counties

in North Carolina. H.R. . No. 397 91st Cong., 1st Sess. 3 (1969).

Coverage now extends to the states of Alaska, Arizona, Texas and

parts of California, Colorado, Connecticut, Florida, Hawaii, Idaho,

Massachusetts, Michigan, New Hampshire, New York, North Carolina,

South Dakota and Wyoming. See 46 Fed. Reg. 879-80 (1981).

13

Voting Rights: Hearings on S. 1564 Before the Senate Judiciary

Comm., 89th Cong., ist Sess. 192 (1965) [hexeinafter referred to as

Hearings on S.1564) (testimony of Attorney General Katzenbach),

quoted in 393 U.S. st 566.

14
393 U.S 544 (1969).
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15
See 439 U.S. at 37-42; Perkins v. Matthews 400 U.S. 379,

387-95 (1971).

16
393 U.S. at 565.

17
439 U.S. at 42 (emphasis in original).

18
393 U.S. at 565 n.29.

19
E.g., 400 U.S. at 388.

20
E.g., Hadnott v. Amos, 394 U.S. 358, 365-66 (1969);

393 U.S. at 570.

21
E.g., 400 U.S. at 388.

22
E.g., Wise v. Lipscomb, 437 U.S. 535, 542 (1978); Beer v.

United States, 425 U.S. 130, 133 (1976).

23
E.g,_ Georgia v. United States, 411 U.S. 526, 531 (1973).

24
422 U.S. at 378-79.

25
E2_9, 400 U.S. at 394; 393 U.S. at 569.
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26
393 U.S. at 570.

27
439 U.S. at 43.

28

For examples of changes affecting voting which do not have

the "potential for discrimination," see Roman, Section 5 of the

Voting Rights Act: The Formation of an Extraordinary Federal Remedy,

22 Am. U. L. Rev. 111, 131 (1972).

29
42 U.S.C. S 1973c (1976).

30
Id.

31
Id.; 393 U.S at 558-59.

32

393 U.S. at 558-59 n.19. For a discussion of the equitable

powers of a local three-judge court, see Berry v. Doles, 438

U.S. 190 (1978).

33
393 U.S. at 556.

34
Data for 1964 and for 1971-72 was derived frc Extension

of the Voting Rights Act o 1965? Hearings Before fhP Suhncrmm.

on Constitutional Rights of the Senate Judiciary Comm., 94th Cong.,

1st Sess. 658 (1975) (hereinafter referred to as 1975 Senate Hearings).

Data for 1968 was obtained from H.R. Rep. No. 397, 91st Cong.,

1st Sess. 4 (1969), while 1976 data was derived from U.S. Dept. of

Commerce, Bureau of the Census, Current Population Reports, Registration

and Votin in November 1976--Jurisdictions Covered the Voting

Rights Act Amendments of 1975, Table 2, series P-23, No. 74 (1978).

93-758 0 - 83 -- 95
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35
U.S. Dept. of Commerce, Bureau of the Census, Current

Re~rts, And HemlstatLon in th2Lo

November 1978, Table 2, series P-20, No. 344 (1979).

36
U.S. Dept. of Commerce, Bureau of the Census, Current

- mm- -'" - = w - am-

Population Reports, Voting and Registration in the Election
s- ir-~ - -- - M

of November 1980, Table B, series P-20, No. 359 (Advance Report

1981).

3 7 1n 1974 there were 2,991 black elected officials, while the

number rose to 4,890 in 1980. Compare Joint Center for Political
- -1- - -

Studies, 1974 Roster of Black Elected Officials (1975), reprinted in

1975 Senate Hearings at 659-60 (2,991 black elected officials) with

Joint Center for Political Studies, 1980 National Roster of Black
_v r - -1 IN - sr

Elected Officials 4-5 (1981) (as corrected by Errata) (4,890 black

elected officials).

These four states and their respective percentage increases

are as follows: Georgia, 81.81 (137 black elected officials in

1974; 249 in 1980), Louisiana, 143.6% (149 black elected officials

in 1974; 363 in 1980)1 Mississippi, 102.6% (191 in 1974; 387 in

1980); and South Carolina, 105.2% (116 in 19741 238 in 1980).

Compare Joint Center for Political Studies, 1974 Roster of Black
M- r - - - - M mM- rw

Elected Officials (1975), reprinted in 1975 Senate Hearings

at 659-60 with Joint Center for Political Studies, 1980 National

o - W -MOMW - -MM

Roster of Black Elected Officials 4-5 (1981) (as corrected by Errata).
r-- - o - rwft

39Kississippi had 387 black elected officials in 1980. Joint

Center for Political Studies, 1980 National Roster of Black Elected

officials 158 (1981) (as corrected by Errata).
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4 0 Louisiana had 363 black elected officials in 1980. Id. at

123 (as corrected by Errata).

41A ranking of states by per capita black elected officials,

from most per capita to least per capita, reveals the following:

Black Per Capita Elected Officials

Total Pop.
15 & Over a

(in thousands)

1,669.6

585.0

1,800.8

2,177.5

2,977.3

2,685.4

2,219.9

2,563.4

3,818.7

7,280.6

2,837.5

1,844.2

761.5

3,152.0

1,427.6

1,753.5

4,345.1

3,884.0

9,004.9

1,851.3

473.9

8,584.5

3,334.7

5,990.5

4,224.2

2,059.1

2,896.0

Black Pop.
15 & Over a

Blacks as %
Total Pop.

State

Ark.

D.C.

Miss.b

Ok.

SLa.b..

Ky.

S.C.b

Conn. C

MO.

Mich.c

Ala.b

Kan.

R.I.

Minn.

W. Va.

Ariz.b

N.C.c

Ga, b

Ill.

Ore.

Nev.

Ohio

Tenn.

N.J.

Ind.

Colo. 
0

Wash.

No. Blacks
of Per Capita

BEO BEO

227 1,156

261 1,544

(in thousands) 15 & Over

262.4 16

402.9 69

604.5 34

143.0 7e

838.1 -28

186.1 7

646.6 29

1-46.7 6

382.2 10

812.2 11

686.3 24

82.3 4

20.6 3

29.6 1

49.3 3

50.1 3

905.1 21

957.9 25

1,146.9 13

23.5 1

25.3 5

791.5 9

490.8 15

662.5 11

293.1 7

67.4 3

63.3 2

1,562

1,857

2,309

2,621

2,717

2,768

2,810

2,860

2,884

2,939

2,943

2,960

3,081

3,579

3,664

3,847

3,849

3,917

4,217

4,255

4,382

4,387

4,441

4,493

4,521

387

77

363

71

238

53

136

284

238

28

7

10

16

14

247

249

298

6

6

186

112

151

66

15

14



1500

Del. 465.5 63.9 14 14 4,564

Iowa 2,293.1 29.5 1 6 4,917

Neb. 1,237.6 34.6 3 7 4,943

Cal.c 17,4e2.4 1,241.8 7 237 5,240

Wisc. 3,687.3 105.7 3 , 20 5,285

'"Tex. b 9,734.9 1,156.6 12 196 5,901

Mass. C 4,770.4 168.4 4 27 6,237

Penn. 9,582.6 809.2 8 129 6,273

Md. 3,356.4 643.9 19 85 7,575
b

Va. 4,039.8 721.6 18 91 7,930

Fla.c 6,702.6 880.0 13 109 8,073

N.Y.C 14,879.9 1,938.6 13 200 9,693

Alas.b 286.5 N/A N/A 3 N/A

Haw.c 717.2 N/A N/A 1 N/A

Idahoc 640.5 N/A N/A 0 JN/A

Maine 841.2 N/A N/A 2 N/A

Mont. 597.0 N/A N/A 0 N/A

N.H. c 649.5 N/A N/A 1 N/A

N.M. 901.1 N/A N/A 2 N/A

N.D. 511.5 N/A N/A 0 N/A

S.D.c 542.3 N/A N/A 0 N/A

Utah 919.2 N/A N/A 0 N/A

Vt. 375.9 N/A N/A 0 N/A

Wyo. 0  299.7 N/A N/A 0 N/A

a) Since census data is broken down only by age 0 to 5,

5 to 14, 15 to 24, etc., population figures include those persons

age 15 to 18, even though they are ineligible to vote.

b) Entire state covered by S 5. See 46 Fed. Reg. 879-80

(1981).

o) Parts of state covered by S 5. fin id.

The foregoing data is drawn frc= a variety, of sourc#-s. Since

1980. census data was unavailable for all states, 1980 population

figures are projections derived from U.S. of Commerce, Bureau

of the Census, Current Population Reports, Illustrative Prj-ions of
- -WMW - -

State Populations by Age, Race & Sex: 1975 to 2000, Table 6, series
P -2 5 , - s I -C s o aer

P-25, No. 796 (1979) (series 11-C wich assumes zero net interstate
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domestic migration since 1975). Black population data for 1980 is

unavailable for those states which had an estimated black total

population in 1975 of less than 25,000. The figures regarding the

numbers of black elected officials are derived from Joint Center forMWOMMMUM EPIUM-WMmn -

Political Studies, 1980 National Roster of Black Elected Officials

4-5 (1981) (as corrected by Errata). The average number of blacks

per black elected official in all states for which data is available

is 4,185. The average for states which are completely covered by the

Act (for which data is available) is 3,841, while the average for all

states not covered at all by the Act (for which data is available) is

3,889.

42Black, Racial Composition of Congressional Districts and

Support for Federal Voting Rights in the American South, 59 Soc. Sci.
arm= -

Q. 435 (1978). The author continued:

This expression of approval represented a
significant shift in the position of the
southern congressional delegation, which
had long opposed any federal regulation of
voter qualifications . . . and appeared to
indicate the acceptance by southern white
politicians of the legitimacy of participation
by blacks in the region's electoral process.

18.

4 3 See Hearings on S. 1564, supra note 13, at '69-73

(testimony of Attorney General Katzenbach). See also 111 Conj.

Rec. 10354-55 (remarks of Senator Hart); id. at 15663 (remarks

of Congressman Celler).

4 4GAO Report on the Voting Rights Act: Hearings Before the

Subcomm. on Civil and Constitutional Rights of the House Judiciary

Com., 95th Cong., 2d Sess. 184 (1978) [hereinafter referred to as

GAO Report Hearings]. Even though there were no suits filed in the

district court, 436 submissions to the Attorney General were made

during the same time period.
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4$Se.e e.g., 116 Con. Rec. 6509 (1970) (D.C. Court insures

"consistency and uniformity' with respect to the Act's construction).

461d. at 6506, 6511.

47Id. at 6508. See also id. at 6519.

48GhO Report Hearings, s note 44, at 184. In stark contrast

is the fact that S 5 had generated 4,476 adminiqtrative submissions

by'57S. See Appendix, infra.

49City of Richmond v. United States, 376 F. Supp. 1344 (D.D.C.

1974), vacated, 422 U.S. 358 (1975)j Beer v. United States, 374 F.

Supp. 363 (D.D.C. 1974), revd, 425 U.S. 130 (1976)1 City of

Petersburg v. United States, 354 F. Supp. 1021 (D.D.C. 1972),

aff'd, 410 U.S. 962 (1973).

08 Rep. No. 295, 94th Cong., 1st Sees. 19 (1975).
M -

51121 .. ReO. 24114 (1976) (remarks of Senator Tunney).

52 'H.R. Rep. No. 196, 94th Cong., 1st Seas. 112 (1975). See also

121 Cog' -Rea. 24716 (1975) (proposed amendment by Senator Scott

to divest District of Columbia court of sole jurisdiction).
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5 3Although distrust of southern federal judges was referred to

in the 1965 debates by opponents, l 111 . Rec. 9245 (1965)

(remarks of Senator Ervin), during the 1970 renewal hearings

Joseph Rauh, general counsel for the NAACP, met the issue head on.

Responding to a question concerning an alternative proposal that

would allow the Attorney General to bring suit in local federal

courts for substantive violations, he stated:

What stops these things [discriminatory voting
changes) now is they have got to come for approval
to the Attorney General or the district court here,
people who are sympathetic to_-yi i rihts. That
wouldn't happen under [the proposal]. Under fit]
the Attorney General each time would have to get
the facts, [and) start a suit nhofiostile territory ...

Amendments to the Voting Rights Act of 1965: Hearings Befofe the

Subcow. on Constitutional Rights of the Senate Judiciary Com.,

91st Cong., 1st & 2d Sess. 132 (1970) (hereinafter referred to as

1970 Senate Hearings) (testimony of Joseph L. Rauh, Jr., General

Counsel for the Leadership Conference on Civil Rights) (emphasis

added).

Indeed, in a judicial milieu in which southern judges were

steadily handling an increasing caseload of school integration

and civil rights cases, 116 Co. Rec. 6166 (1970) (remarks of

Senator Holland), one senator paralleled Mr. Rauh's analysis by arguing

that a decision was made to move 5 5 cases 'into a forum which was

partially, if not totally, predisposed to be blind and deaf to any

arguments fostered by the Southern States." Id. at 5686 (remarks

of Senator Thurmond).

54 121 Co g Rec. 24114-15 (1975). See also id. at 24717 (similar

analysis by Senator Tunney).

55Id. at 24725.

5 6 1d. at 16900.
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57 1d.

5 8 d. at 16900-01 (remarks of Congressman Edwards). For

remarks typifying the scope of debate on the issue, see, e.g., id.

at 16267 (Congressman Butler alleging no expertise in District of

Columbia-court and "political bias* against southern judges)u

id. at 16283 (Congressman Kindness claiming an insult to southern

judiciary)l id. (Congressman Sieberling describing need for

uniformity) u id. at 16289 (Congressman Conyers arguing that

southern judges are easily intimidated).

591d. at 16289 (remarks of Congressman Drinan).

6 0Letter from Gerald W. Jones, Chief, Voting'Section, to

Pro sor George C. Cochran (March 25, 1981); Interview with

Barry Weinberg, Deputy Chief, Voting Section (June 8, 1981).

6 'Hale County v. United States, 496 F. Supp. 1206 (D.D.C. 1980)1

Mississippi v. United States, 490 F. Supp. 569 (D.D.C. 1979),

aff'd, 444 U.S. 1050 (1980); City of Dallas v. United States, 482

F. Supp. 183 (D.D.C. 1979); Rome v. United States, 472 F. Supp.

221 (D.D.C. 1979), aff'd, 446 U.S. 156 (1980), rehearing denied,

447 U.S. 916 (1980); Charlton County Bd. of Educ. v. United

States, 459 F. Supp. 530 (D.D.C. 1978); Wilkes County v. United

States, 450 F. Supp. 1171 (D.D.C. 1978), affd, 439 U.S. 999 (1979);

Horry County v. United States, 449 F. Supp. 990 (D.D.C. 1978).

6 2At the present time, however, the District of Columbia Circuit

Court of Appeals pays homage to the Ouniformityf" rationale, Harper

v. Levi, 520 F.2d 53, 72 (D.C. Cir. 1975). Furthermore, three
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members of the Supreme Court have adhered to the proposition that

since "frontline judicial responsibility for interpreting and

applying (S 5's) substantive standards" has been vested with the

District Court for the District of Columbia, Othe considerable

experience which that court has acquired . . . enhances the respect

to which its judgments are entitled." 422 U.S. at 381 (Brennan, J.,

dissenting, joined by Justice Douglas and Justice Marshall).

In a totally unrelated area, the District,of Columbia

DIUtict Court has experienced a slightly increased caseload.

Section 4(a) of the Act, 42 U.S.C. S 1973b(a) (1976), includes

a "bail out" provision which a-IT s a jurisdiction to escape

S 5 coverage by bringing a declaratory judgment action and

proving that no "test or device" has been used in the juris-

diction "during the seventeen years preceding the filing of

the action for the purposeor with the effect of denying or

abridging the right to vote on account of race or color." Id.

Pursuing an independent line of research, Justice Powell

uncovered twenty-eight successful bailout suits brought by

political subdivisions located in states not covered by the

Act. City of Rome v. United States, 446 U.S. 156, 198 (1980)

(Powell, J., dissenting).

6 3 This pattern of avoidance is clearly evidenced by the

startling number of administrative submissions during the

period. For example, during the years 1975 through 1980,

there were 30,322 administrative submissions (see

Appendix infra), as compared to only 18 suits for declaratory

relief filed during the same period. Interview with Barry

Weinberg, supra note 60.

64See note 143 infra for an example of a situation in

which judicial review was not chosen. See also note 181 infra

and accompanying text for a discussion which reflects the view

that the "politics" of administrative preclearance results in

a preference by political subdivisions for that alternative.
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This conclusion, however, fails to x,%s.r the question of why

only23 suits have been filed in the context of 815 objections

by the Department of Justice since 1965.

65446 U.S. at 205 n.17 (Powell, J., dissenting).

66S. 1564, 89th Cong., 1st Sess., 111 Cong. Rec. 5403-04

(1965) (the original bill introduced).

67The problem was analyzed as follows:

The District Omwt for the District of
Columbia already has a huge backlog of
over 4,000 civil cases. With the median
time of 28 months required from the time
of filing an action in this court to the
disposition after trial, this provision
of the . . . bill will contribute to a
long delay in the hearing of such cases.
In the meantime, State voter qualifications
and standards are suspended without relief.

H.R. Rep. No. 439, 89th Cong., lot Sess. 42 (1965) (footnotes

omlttd) (separate views of Republican Representatives McCulloch, Poff,

Cramer, Moore, MacGregor, King, Hutchinson, and McClory).

68id.

69Hearings on S. 1564, supra note 13, at 237 (testimony of

Attorney General Katzenbach).

-70520 F.2d at 65 (similar review of legislative history).

See also Morris v. Gressette, 432 U.S. at 503 n.18.

71The Enforcement of the Voting Rights Act: Hearings

Before the Civil Rights Oversight Subcomm. of the House

Judiciary Comm., 92d Cong., Ist Sess. 92 (1971) (hereinafter

referred to as House Oversight llearings] (letter from Howard

A. Glickstein, Staff Directo; United States Commission on

Civil Rights, to John N. Mitchell Attorney General, Nov. 3, 1970).

721970 Senate Hearings, supra note 53, at 513 (testimony

of David L. Norman, Deputy Assistant Attorney General, Civil

Rights Division).
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731d. at 514. In this regard, Norman stated:

The first point I want to make about section
5 . . . is that when States submit proposed voting
changes to the Attorney General, those changes
normally come to us in the form of a statute
or an ordinance. I have not seen a statute or
an ordinance which you could tell on its face,
by reading it, that its puropse [sic] or its
effect was. discriminatory.

Id.

751d. In regard to the investigatory procedure, Norman

testified:

When the statutes or ordinances are submitted
to the Attorney General, we read.them to determine
if there is discrimination there. In order to
find out anything more about the statute or ordi-
nance, it requires some investigation and inquiry.
In order to find out whether there is a discrimina-
tory purpose, one might have to search through
legislative journals or newspapers. It is almost
impossible to probe into the niiids of legislators
to determine what purpose they had.

In order to determine whether there is any
"discriminatory effect, or a potential discrimina-
tory effect, we often have to interview witnesses,
interview people in the communities about what
they think. In order to determine the effect,
we very often have to obtain maps, precinct maps,
for example, when a change involves changing a
precinct line.

Id.

76Norman noted that amongog the little known facts, I

think, is that the way we read (Allen) almost every change

affecting voting has to be submitted to the Attorney General,

no matter how trivial, how wise, how beneficial a change might

be, it must be submitted." Id. at 506. See also 116 Cong. Rec. 6159

(1970) (Sen. Dole making point that most submissions invoke-

inconsequential changes).

77See notes 14-28 supra and accompanying text for a

discussion of the scope and impact of the Allen decision.

7 8 See generally MacCoon, supra note 7, at 108; Roman, supra note

28, at 125-26. During the 1965-70 period, the Department Adq _tpsj he

most significant porte gttion matters. See

1975 Senate Hearings, supra note 34, at 584 (testimony of Assistant
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Attorney Goneral Pottinger). See also U.S. Comm'n on Civil Rights,

The Voting Rights Acts Ten Years After 25 (1975) [hereinafter referred

to as Ten Years After], reprinted in Extension of the Voting Rights

Act: Hearings Before the Subcom. on Civil and Constitutional Rights

of the House Judiciary Coma., 94th Cong., 1st Sees- 969-1466 (1975).

79See Appendix infra. Furthermore, the Allen

decision influenced not only the submission process but also

the review process itself. As of January 29, 1970, there had

been a total of 436 submissions since the Act's inception. Of

22 objections interposed, 18 came in the year following Allen.

1970 Senate Hearings, supra note 53, at 505 (testimony of David

Norman). See also Appendix infra.

80The amendment in its entirety provided:

(a) Whenever the Attorney General has reason
to believe that a State or political subdivision
has enacted or is seeking to administer any voting
qualification or prerequisite to voting, or
standard, practice or procedure with respect to
voting which has the purpose or effect of denying
or abridging the right to vote on account of race
or color, he may institute for the United States,
or in the name of the United States, an action
in a district court of the United States, in
accordance with sections 1391 through 1393 of
title 28, United States Code, for a restraining
order or a preliminary or permanent injunction,
or such other order as he deems appropriate.

(b) An action under this section shall be heard
and determined by a court of three judges in
accordance with the provisions of section 2284
of title 28 of the United States Code and any
appeal ball be to the Supreme Court.

Voting Rights Act Extension: Hearings Before Subcomm. No. 5 of

the House Judiciary Comm., 91st Cong., lot Seas. 282 (1969)

[hereinafter referred to as 1969 House Hearings).

Coughing his presentation in terms of a need to expand the

Act Onationwide," see, e.g., id. at 238, Mitchell spent a significant

amount of time attempting to defend the amendment before unsympathetic

congressional committees. See id. at 218-45, 272-307 (1969); 1970

Senate Hearings, supra note 53, at 182-212, 220-53. Despite adversity

from the committees, the Iyixon proposal did secure House passage.

H.R. 4249, 91st Cong., 1st Sess., 115 Cong. Rec. 38535-37 (1969).
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811970 Senate Hearings, supra note 53, at 198-99 (testimony

of Attorney General Mitchell). See also 116 Cong. Rec. 6156 (1970)

(Senator Gurney setting forth argument that low rate of objections

evinces the fact that the department is not adequately fulfilling

its responsibilities).

821970 Senate Hearings, supra note 53, at 197-99 (testimony

of Attorney General Mitchell). See also 116 C . 6156

(1970) (Senator Gurney noting that jurisdictions often fail to

submit changes).-

831970 Senate Hearings, supra note 53, at 198-99 (testlony

of Attorney General Mitchell).

84See id.

8 5 Id. at 204.

8 6Reports by responsible subcommitees rejected any of Mitchell's

proposals amending 5 5. See, H.R. Rep. No. 397, 91st Cong., 1st Sess.

8-9 (1969) ("The committee is convinced that section 5 procedures are-

an integral part of the rights afforded by the 1965 act."). Although

President Nixon argued that the administration bill was "comprehensive

and equitable," 116 .e 5532 (1970) (letter front President

Nixon to Minority Leader Ford, Dec. 10, 1969), the debilitating

aspects of the substitute were abundantly clear to various members

of Congress. See, e.g., id. at 6356 (no private suits; tediousand

time-consuming litigation would ensue). A proposed amendment by Sen.

Ervin to authorize suits by the Department of Justice in local courts

was also rejected. Id. at 6515-22. But see note 80 supra indicating

passage of Nixon proposal by House.

8 7see e.g., House Oversight Hearings, supra note 71, at 8-9 -

(newspaper article in the Baltimore Sun, May 14, 1971 at 1 concerning
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Attorney General )titchell's inclination not to enforce the Act).

See also- Nixon, R.N. : The Memoirs of Richard Nixon 440 (1978)
- -E - -r" 23 mv u-

(expressed determination to terminate 'punitive requirements" of

civil rights enforcement in the South).

88116 Cong. Rec. 6166 (1970) (emphasis added) (quoting II.R.

R N. 439, 89th Cong., 1st Sess. 46 (1965) (separate views of

Republican Representatives McCulloch, Poff, Cramer, Moore,

MacGregor, King, Hutchinson, and McClory).

8 9 House Oversight Hearings, supra note 71, at 3 (statement of

Representative Edwards). Chairman Edwards noted: "Civil rights

groups claim that the Department of Justice has abdicated its

responsibility by failing to object to a single reregistration

proposal and by simply not requiring countries I§U] to submit

their reregistration plans." Id. at 2.

9 0 Id. at 32 (statement of Representative Waldie).

91Id. at 7 (testimony of David Norman).

9 2 Id. at 10.

93Id. at 11 (testimony of Representative Wiggins).

9 4 Id. (testimony of David Norman).

95Norman described the proposal as follows

(TIhe Department of Justice is now developing
a proposal to amend section 5 . . . in order
to provide for a full-scale administrative
hearing under a hearing examiner when it is
determined that a submission involves complex
issues of fact. The final determination in
such a case would be subject to judicial review
in a court of appeals. We believe that such an
amendment would facilitate proper evaluation by
the Attorney General of voting changes, such as
reapportionments and annexations, which require
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examination of complicated and often extensive
demographic information.

Id. at 6. See also id. at 7 (utilization of Administrative

Procedure Act).

9 6 1d. at 107-08 (testimony of Howard A. Glickstein, Staff

Director, United States Commission on Civil Rights). The Civil

Rights Commission's director acknowledged his unhappiness "with

the fact that so many hours of Justice De artUent legal talent has --

to be expended on these submissions" but noted that "there would be

equal amount of Justice Department manpower spent" if the submitting

jurisdictions instead brought declaratory judgment actions in the

District of Columbia court. Id. at 107.

97 Id. at 92. House Oversight Hearings, supra note 71, at 92.

9 8 Id. at 108. See also Enforcement of the Voting Rights Act

of 1965 in Mississippi: A Report of the Civil Righ-ts Oversight

Subcommittee of the House Judiciary Committee, 92d Cong., 2d Sess.

12 (Comm. Print 1972).

99Enforcement of the Voting Rights Act of 1965 in Mississippi:

A Report of the Civil Rights Oversight Subcommittee of the House

Judiciary Committee, 92d Cong., 2d Sess. 12 (Comm. Print 1972).

1 0 0 Id. at 7. Specifically criticized were the "impartial

administration" test applied to voting changes and the failure of

the Department to incorporate therein a "rebuttable presumption"

that all submissions were discriminatory. Id. at 7-8.

1 0 'The Department regulation regarding burden of proof provides

in pertinent part:
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[Tihe burden of proof on the subr-'tting
authority is the same in submitting changes
to the Attorney General as it would be in

- submitting changes to the District Court
for the District of Columbia. . . . If the
evidence as to the purpose or effect of the
change is conflicting, and the Attorney
General is unable to resolve the conflict
within the 60-day period, he shall, consistent
with the above-described burden of proof
applicable in the District Court, enter an
objection and so notify the submitting
authority.

46 Fed. Reg. 878 (1981).

102383 U.S. at 335 (1966).

103411 U.S. 526, 538-39 (1973)'.

104Ten Years After, supra note 78.

105 Id. at 28 (footnote omitted).

106Id. at 345.

10 7 The recommendation was as follows:

The Department of Justice should assume the
responsibility for developing a system which
ensures the discovery and systematic review
of election law changes. The Department
also should take legal action to prevent
the implementation of uncleared changes and
give greater publicity to the requirements
of section 5 to increase the timely submission
of changes for the Attorney General's review.

Id. at 347.

108The report stated:

Congress should amend the Voting Rights Act
to provide for civil penalties or damages
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against State and local officials who violate
section 5 of the act by enforcing or implementing
changes in their electoral laws and procedures
without having first obtained preclearance form
the Attorney General of the United States or
the District Court for the District of Columbia.

Id. at 346 (original italic typeface omitted).

1 09Id. at 353.

10 I~d, at 356.

P -d. (original italic typeface omitted). This study was

never completed because of insufficient personnel to perform

the onerous task of analyzing voting practices in each state.

Telephone conversation with Thelma Grevins, U.S. Comm'n on

Civil Rights (March 27, 1981). Commissioner Robert S. Rankin

concurred in the report's recommendations, "not becauue

some irregularities still exist in the South and elsewhere--to

some extent they exist nationwide--but for the improvements

that have resulted from this act." Ten Years After, supra

note 78, at 363.

1 1 2Extension of the Voting Rights Act: Hearings Before

the Subcomm. on Civil and Constitutional Rights of the House

Judiciary Comm., 94th Cong., 1st Sess. 169 (1975) (hereinafter

__referred to as 1975 House Hearings) (testimony of J. Stanley

Pottinger, Assistant Attorney General, Civil Rights Division).

113Id. at 170.

93-758 0 - 83 -- 96
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41975 House Hlearings, upra note 112, at 170 (testimony of

Assistant Attorney General Pottinger).

1 1 5 1d.

116 id. at 301. See also 1975 Senate Hearings, supra

note 34, at 583 (testimony of Assistant Attorney General

Pottinger).

1171975 House Hearings, supra note 112, at 301 (testimony

of Assistant Attorney General Pottinger).

lieThe Senate Subcommittee received the following

assurance:

But we believe that we can handle [the problem)
with the resources we have. It is true that this
review has turned up a lot of different information
that must be reviewed by attorneys in our division,
and they are working hard without any real complaints.
But I can tell you that late at night we are
encountering more lawyers, perhaps from voting
rights section, working on these matters very
diligently, in order to make resolutions of each
of them.

1975 Senate Hearings, supra note 34, at 563,

1975 House Hearings, supra note 112, at 298 (testimony

of Assistant Attorney General Pottinger).

1201975 Senate Hearings, s note 34, at 567 (testimony

of Assistant Attorney General Pottinger).
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121See id. at 596.

1 2 2 Pottinger -and Senator Tunney engaged in the following

exchange:

Senator TUNNEY. Wha about the kind of
gerrymandering that takes place where there may
be a relatively large concentration of blacks
and that community is split up into, say,
five districts, guaranteeing that there is a
relatively small minority of blacks in each
one of the districts? . . .

Mr. POTTINGER. Oh, yes, clearly.
Incidentally, [an assistant) has pointed out
(an exhibit demonstrating this kind of
districting in Mississippi) . . . that
is very similar to the problem we encountered
in New York.

Id. at 553. As an example of such activity in northern

jurisdictions, an objection letter was placed in the record

which revealed the following:

First, with respect to the Kings County
congressional redistricting, the lines defining
district 12 and surrounding districts appear to

-.',._have the effect of overly concentrating black
neighborhoods into district 12, while
simultaneously fragmenting adjoining black
and Puerto Rican concentrations into the
surrounding majority white districts. We
have not been presented with any compelling
justification for such configuration and
our own analysis reveals none. Moreover, it
appears that other rational and compact
alternative districting could achieve
population equality without such an effect.

ad Similarly, in the Kings County senate
and assembly plans . . . the minority
population appears to be concentrated into
districts 53, 54, 55 and 56, while minority
neighborhoods adjoining these districts are
diffused into a number of other districts.

Id. at 667 (letter from J. Stanley Pottinger to George D.

Zuckerman, Assistant Attorney General of New York, April 1,

1974). For the subsequent history of the legal impact

of this objection, see United Jewish Organizations v. Carey,

430 U.S. 144 (1977).

1231975 Senate Hearings, supra note 34, at 552.
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124S. Rep. No. 295, 94th Cong., lst Sess. 16-17 (1975).

The data revealed that during that period the Department had

objected to 163 of the 4,476 submissions. Id.

125 1d. at 18.

126Id. at 16.

127Id. at 18 (quoting testimony of Assistant Attorney General

Pottinger). These conclusions, however, are incompatible with

the Supreme Court's characterization of $ 5 as a "substantial

departure" from the traditional notions of federalism. See note

4 supra for the Court's comment on the section.

The House Report adopted an analysis similar to that of

the Senate, concluding that S S "has contributed to the gains

thus far achieved in minority political participation, and

serves to insure that progress not be destroyed through new

procedures and techniques. Now is not the time to remove those

preclearance protections from such limited and fragile success.'

H.R. Rep. No. 196, 94th Cong., 1st Sess. 11 (1975).

128Id. at 73 (separate views of Senators Eastland, McClellan,

Thurmond and Scott).

1 2 9The House debates followed a similar pattern. "121 C .

16241-16292; 16763-16787; 16880-16917 (1975).

130 Senator Stennis noted:

- Mississippi has 191 black elected officials.
I say that proves participation better than any
other single statistic could, and more black elected
officials than any State in the Nation except lichigan,
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which is much larger, and they have only 194 as compared
to 191 in Mississippi.

Here are the specifics on some other States.
California has only 132 black elected officials.
It is the highest populated State in the Nation.
New York, the second highest population in the
Nation, only 174. Illinois, only 152.

121 Cong. Rec. 24108 (1975). See notes 34-41 supra and accompanying

text for extensive treatment of such data.

1 3 1 The amendment was described as a "re-run" of a previous

proposal by Senators Talmadge and Nunn. Compare 121 .

24139 (1975) (Talmadge amendment) with id. at 24220 (Stennis

amendment). Arguments for nationwide coverage were premised on,-

among other things, fifteenth amendment litigation arising in

Indiana, New York, Hawaii and Illinois, and the fact that low black

voter registration existed in many areas of the country. Id. at

24139-41.

1321d. at 24142 (remarks of Senator Tunney).

133Id. at 24220.(letter from President Ford to Senate Majority

Leader Mansfield, July 21, 1975). In his letter, President Ford

stated:
Numerous civil rights leaders have pointed out

that substantial numbers of Black citizens have been
-denied the right to vote in many of our large cities

* '- in-areas other than the seven Southern states where
the present temporary provisions apply. Discrimination
in voting in any part of this nation is equally undesirable.

Id.

134Id. at -24229 (remarks of Senator Johnston). Senator Ribicoff

of Connecticut, in support of the amendment, noted:

On February 9, 1970, the same problem was before
the U.S. Senate on the question of busing, and at that
time I thought it was only eminently fair that the
entire Nation should have the same rules ..
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N
I think if we are ever going to have equity and

understanding in this Nation, we cannot have one set
of rules for one section of the country and another
set of rules for another section of the country. The
North should be willing to be bound by the same rules
as the South.

Id. at 24221. See also id. at 23738-39 (Senator Javitts expressing

expressing pleasure that certain portions of New York were covered).

135Id. at 24240.

136Id. at 24766-69.

1 37 Id. at 24768 (remarks of Senator Brooke).

138Id. (remarks of Senator Drocke).

139That the procedure had already reached the point of

breaking down and/or becoming subject to abuse was also a

point of reference during the debates. See, e.g., 212 C . Rec.

24119-20 (1975) (Senator Nunn accusing the Department of being

the cause for a lost election by a black candidate); id. at 24705

(Senator Scott describing the "harassment implicit in a scenario

where over i,200 submissions have been made by Virginia with only

eight objections entered"); id. at 24729 (Senator Allen questioning

the effectiveness of the Act when there had been only 163 objections

out of 4,476 submissions); id. at 24732 (enlargement of alcove near

registra's office required preclearance; hallway could not be

widened for 60 days); id. at 24733(detailed list of de minimis

changes having to be precleared).

14 0See Appendix infra.
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141446 U.S. at 205 n.17 (Powell, J., dissenting) (emphasis in

original). See also 438 U.S. 190, 201 n.6 (1978) (Powell, J.,

concurring) ("Even if the Attorney General had no duties other than

those imposed on him by 5 5 one might doubt whether it would be

possible for him to pass judgment, with care and sensitivity, upon

each change in election laws or procedures submitted for his

approval.")

142See notes 63-65 supra and accompanying text for a discussion

of the limited utilization of the judicial alternative.

143See, e.g., 430 U.S. at 169 (Brennan, J., concurring) (noting

that elected officials' compliance with Department suggestion that

state and assembly districts include 65% minority populations was

"prompted by the necessity of preventing interference with the

upcoming 1974 election").

144432 U.S. 491 (1977).

1 45 Id. at 508 (Marshall, J., dissenting).

146See notes 66-71 supra and accompanying text for a discussion

of the origins and legislative development of administrative

preclearance.

147.Section 51.39 of the Department's regulations provides in

pertinent part:
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(a) Section 5 provides for submission
to the Attorney General as an alternative
to the seeking of a declaratory judgment
from the U.S. Ditrict Court for the
District of Columbia. Therefore, the
Attorney General shall make the same
determination that would be made by the -
court in an action for a declaratory
judgment under Section 5 ....

(b) Guided by the relevant judicial
decisions, the Attorney General shall base
a determination on a review of material
presented by the submitting authority,
relevant information provided by individuals
or groups, and the results of any investigation
conducted by the Department of Justice.

46 Fed. Reg. 879 (1981).

148The District of Columbia court now refers to what it

calls "voluminous evidence" needed when cases are heard under

S 5. Rome v. United States, 472 F. Supp. at 244.

For purposes of descerning effect, the court engages in

a highly critical review reminiscent of decisions before Mobile

v. Bolden, 446 U.S. 55 (1980). See, e.g., White v. Regester,

412 U.S. 755 (1972); Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir.

1973) (en banc), affId on other grounds sub. nom., East Carroll

",Pari4h.$chool Bd. v. Marshall, 424 U.S. 636 (1975). But see

Lodge v. Buxton, 639 F.2d 1358 (5th Cir. 1981). The starting

point for this examination is a review of basic demographic

data. This includes registration by race, both in its raw

form, Hale County v. United States, 496 F. Supp. at 1207; City

of Rome v. United States, 472 F. Supp. at 224; Wilkes County

v. United States, 450 F. Supp. at 1173; and in the context of

cartographic presentations demonstrating, among other things,

locations and/or concentrations of minorities within the

submitting jurisdiction, Donnell v. United States, C.A. No.

78-0392 (D.D.C. July 31, 1979), aff'd mem., 444 U.S. 1059 (1980)1

Mississippi v. United States, 490 F. Supp. 569. The electoral

history of the political subdivision prior to the proposed
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change is also to-be considered. 496 F. Supp. at 1208;

472 F. Supp. at 1-24; 450 F. Supp. at 1173.

Thereafter, sensitive, in-depth inquiry is undertaken

in order to evaluate and make findings on such issues as:

barriers to registration prior and subsequent to 1965, 496 F.

Supp. at 1211; 472 F. Supp. at 224; 450 F. Supp. at 1176;

barriers to voting, including an analysis of educational levels

of minorities and their occupational and economic status, and

conclusions reached--if needed--with respect to reduced participation

in the electoral process, 496 F. Supp. at 1213-14; 472 F. Supp.

at 224-26; 450 P. Supp. at 1176; barriers to the election of

minority candidates, including statistical evaluatiohs of

elections in which blacks have participated as candidates,

496 P. Supp. at 1212-14; 472 F. Supp. at 225; 450 F. Supp. at 1174;

-the~qxistence of block voting, 496 F. Supp. at 1212-13; 472 F.

Supp. at 226-27; 450 F. Supp. at 1174; election requirements

which may impede the effective utilization of the franchise,

472 F. Supp. 221; current ability of minority voters to affect

the outcome of elections, id. at 225; racial composition of the

governmental workforce, id.; responsiveness or the lack thereof

by elected officials to the needs of the minority community,

496 F. Supp. at 1212; 472 F. Supp. at 225; and the history

of minority appointments to office, 472 F. Supp. at 225;

450 F. Supp. at 1174.

The observations derived from these inquiries are

synthesized for the purpose of determining whether there is

a "'sweeping and pervasive' (history] of past discrimination

and a present disproportion of minority electoral participation.,

496 F. Supp. at 1216. If such a finding is made, and if a covered

jurisdiction is unable to show that its "elected officials

(have remedied) the effects of [past] discrimination," 450 F. Supp.

at 1176, then voting changes which, on their face, would seem

to be devoid of adverse impact are proscribed. See 496 F. Supp.

at 1206 (adjustment from district to at-large election violates

1 5 even though blacks have a majority of the voting age

population)l Donnell v. United States, C.A. No. 78-0392 (D.D.C.

July 31, 1979), aff'd mem., 444 U.S. 1059 (1980); 490 F. Supp.
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at 575 (65% minority population voting districts required to

give blacks an opportunity to elect candidate of their choice).

But see 425 U.S. at 130.

Finally, in determining whether a change violates the

Npurpo'6e" proscription, the District of Columbia court employs

two divergent analyses. The first adopts the current

constitutional tests for purposeful discrimination, e.

historical background and the sequence of events leading up to

the decision. Compare Village of Arlington Heights v. Metropolitan

Housing Dev. Corp., .429 U.S. 252 (1977) with 496 F. Supp. at 1218;

472 F. Supp. at 243. The second initially involves a cartographic

analysis to determine if minority populations have been "diluted

or fragmented." Donnell v. United States, C.A. No. 78-0392

(D.D.C. July 31, 1979), aff'd mem., 444 U.S. 1059 (1980); 490 F.

Supp. at 569. If such is the case, an unarticulated balancing

test is employed which weighs the explanations offered for a

redistricting or reapportionment scheme against alternative

plans which do not result in such fragmentation. If the

justifications offered for a plan entailing fragmentation are

weak, and significant vote dilution is perceived, the proposed

change will be determined to be motivated by an improper

purpose which abridges the right to vote on account of color.

Donnell v. United States, C.A. No--ISO392 (D.D.C. July 31, 1979),

aff'd mem., 444 U.S. 1059 (1980).

1 49 Report of the Comptroller General of the United States,

Voting Rights Act--Enforcement Needs Strengthening 54 (1978)

(hereinafter referred to as GAO Report), reprinted in

GAO Report Hearings, supra note 44, at 65-155. A second

"litigatiVe unit" employs 1 assistant for litigation, 13

attorneys and 2 paraprofessionals. Id. The "subnission

unit" employs "law students, . . . college graduates who

qualified-for . . . GS 5-10 level jobss, and others (who]

have been clerical employees." H. Ball, D. Krane & T. Lauth,

Compromised Compliance: Implementation of the Voting Rights
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Act 86 (Unpub. ed. 1981) hereinafter referred to as

Compromised Compliance). Hiring criteria include intelligence,

willingness to deal with people, and writing ability. Id.

at 86-87.

1 5 0CoMromised Compliance, supra note 149, at 91 (citing

interview with David Bunter, Staff Attorney, Voting Section,

Civil Rights Division, September 1, 1977).

1 5 1 id.

152id.

1531d. at 90. The Department maintains a "permanent registry"

of persons and groups that desire notice of submissions. 46 Fed.

Reg. 877 (1981).

1 5 4Compromised Compliance, supra note 149, at 90. See note

149 supra for a description of the unit's hiring criteria.

15 5 Id. A paralegal's decision to object to a submission

i's,-bowever, given closer scrutiny by superiors than a decision

not to object. Id. at 92. Thus, error is more likely in a Ono

objection" finding. Id. (citing Hunter interview).

156GAO Rerte u Note 149, at 17.

157Id. at 18.

I 5 8 GAO Report Hearings, supra note 44, at 13.
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159 See note 153 supra for reference to this registry.

160 GAO R2g2r, supra note 149, at 15-16.

161Id. at 16.

1 6 2Compromised C, supra note 149, at 193 (reviewing

results of GAO survey).

1 6 3 id.

164in 1980, the submission unit received 7,340 submissions,

or approximately 29 per working day. See Appendix,

infra. Thus, to avoid a backlog of submissions, paraprofessionals

must rule on more than two submissions each day. See note 149

supra and accompanying text for a discussion of the submission unit.

165411 U.S. 526 (1973).

166Compromised Compliance, supra note 149, at 91.

16 7Id. at 120.

168GAO R , supra note 149, at 19.
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435 U.S. at 116 (objection on 60th day), McRae v. Bd.

of Educ., 491 F. Supp. 30# 33 (N.D. Ga. 1980) (objection entered

within statutory time frame since day submission received not included

in 60-day period).

___ Garcia v. Uvalde County, 455 F. Supp. 101, 105-06

. TWD° Tex. 1978) aff'd mem. 439 U.S. 1059 (1979) (objection

interposed 205 days after submission; held, 60-day period commences

when "the submitting authority complies with the Attorney General's

request for additional information' and the "Attorney--General may

not-- further postpone the commencement of that period by requesting

more information which the submitting authority has already stated

is unavailable"); Woods v. Hamilton, 473 F. Supp. 641 (D.S.C. 1979)

(objection entered 210 days after receipt of all available

information; same holding), Garza v. Gates, 482 F. Supp. 1211, 1213

n.3 (W.D. Tex. 1980) (objection interposed two years after the

Department was notified that requested information was not available;

held, based on Garcia and other prior reported decisions,

reapportionment at issue became effective 60 days after response

to the Department, the court stating that w[tlhe lapse of (such a

long time) suggests an incredible and inexcusable lapse of

diligence on the part of the Department").

1 7 1 In the intervening years, the Department devoted substantial

litigative energy to establish the proposition that "court ordered"

reapportionment should, in some instances, be integrated with the

preclearance process. McDaniel v. Sanchez, 49 U.S.L.W. 4615 (U.S.

June 1, 1981) (proposals reflecting policy choices of elected

representatives--regardless of constraints limiting the choices

available--require preclearance); 437 U.S. 535 (1978) (divided court

distinguishing between legislative and judicial plans; plan which

is prepared and becomes effective as a result' of court order can

qualify as legislative judgment of covered jurisdiction); Morris

v. Gressette, 432 U.S. 491, 496 n.8 (1977) (distinguishing, for

purposes of preclearance, plans adopted by a covered jurisdiction

in constitutional litigation "on (their] own authority" as compared
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to that which is court ordered); Connor v. Johnson, 402 U.S. 690,

691 (1971) ("A (reapportionment) decree of the United States District

Court is not within reach of Section 5 of the Voting Rights Act").

The Department also argues that state court decrees affecting

voting are subject to preclearance. Compare Williams v. Scafani,

444 F. Supp. 895, 904 (S.D.N.Y. 1977) (questioning constitutionality

of any requirement which would require executive officers of states

to submit state court decrees to the Department) with MacCoon,

supra note 7, at 118 (attorney employed by Voting Rights Section

arguing that nonreviewability of state court decisions creates an

"unwarranted gap" in enforcement).

Alleged illegal activity occurring in state elections is also

contended to be a change subject to preclearance. In United States

v. St. Landry Parish School Bd., 601 F.2d 859 (5th Cir. 1979), the

court was faced with an argument by the Department that alleged

vote-buying of minority voters was a "change" and, not having been

precleared, required that an injunction issue from a

previously-convrened local three-judge court. Labeling the claim

"frivolous," the court concluded:

Surely Congress did not intend the Attorney
General and the District Court for the
District of Columbia to waste their time
considering voting procedures that a state
does not wish to enact or administer. But
this would be the result if we required the
state to submit for approval, as a new
voting-procedure, thcse actions of state
officials which-conflict with the state's
required procedures.

Id. at 864. See GAO Report Hearin sura note 44, at 162
(letter from Kevin D. Rooney, Assistant Attorney General for

Administration, to Senator Ribicoff, June 7, 1978) (position of

Department that such activity violates Act). See also Miller v.

Daniels, No. 80 Civ. 7082 (ADS) (March 2, 1981) (the Department

argument rejected on basis that it "would be pointless to require

the state to seek approval for practices that it condemns and that

it has no desire to enact or administer".
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172GjO Report, supra note 149, at 10. See also id. at 12

(Voter Education Project allegedly identifying 44 significant

unsubmitted election lave in Georgia between August 1965 and

March 1976); id. at 13 (reviewing data submitted by Department to

the Congress at 1975 extension hearings); id. at 12 (finding that,

as of November 1976, five covered jurisdictions made no submissions,

and, in seven other states having covered subdivisions, there were

less than 12 submissions each).
1 7 3 1d. at 14.

17 41d. at 15.

175Compromsed glance, supra note 149, at 202-203 (41%

of egia and Mississippi county attorneys contacted have never

submitted a voting change).

1 7 68ee, e.g., Dotson v. City of Indianola, No. GC-80-220-hWK-0

(N.D. Miss. May- 14, 1981) (three-judge court); Gamble v. Town

of Cilo, C.A. No. 80-456-N (M.D. Ala. March 5, 1981) (three-judge

court).

177AO Report Hearings, supra note 44, at 189-90.

1 78ith respect to the GAO's criticisms, the Department's

response reflected that no changes are anticipated:

We do not believe our procedures for
monitoring future compliance with our
objections require revision. We have a
registry of 408 organizations and
individuals who are notified of submissions.
Those who cent on a submission are then
notified if we interpose an objection.
These groups and persons are in the best
position to become aware of implementation
of such changes and bring then to our
attention.

GAO Report Hearings, supra note 44, at 157-58. (letter from

Kevin D. Rooney, Assistant Attorney General for Administration,

to Senator Ribiooff, (June 7, 1978)).

Tu-rning to other aspects of the Report, the Department

did admit to missing files, id. at 159, as well as to some

disorganization. With respect to the latter, an administrators

had been hired to improve Orecord-keeping and filing procedures.*

Id. at 158. Issues relating to rendering preclearance decisions
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without all necessary data having been submitted, and not handling

the submissions within the 60-day period, were dealt with by a

conclusion that perhaps the GAO did not fully understand the

procedures employed, id., and that full utilization of the

statutory period (and the Georgia extension) was necessary

in many instances "for a full and adequate analysis." Id. at

159.

179-. :..,...,.Compromised Compliance, supra note 149, at 184.

1801d. at 130.

1 8 1 1d. at 160 (footnote omitted).

182United States Comm'n on Civil Rights, The State of

Civil Rights: 1979, at 33 (1980).

1831d. at 37.

1 84The Report noted "limited litigative efforts on the part

of the professional staff, finding--among other things--that

"only I of the 13 staff attorneys [had] represented the Department

in court on more than six cases," although 7 had been in the section

from I to 3 years. GAO-Report, supra note 149, at 28. Indeed,

with respect to evaluating litigation activity it was discovered

that no listing of cases in which the section had been involved

was available, thus necessitating an independent review by the

GAO. Id. at 74 n."a". As subsequently described, "the (GAO]

report . . . has a listing of voting section litigation. And
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just for illustration, our (the GAO's] staff Vad to develop

that.-lst. No place in the Department of Justice was there

such a list compiled or anything like that." GAO Report

Hearings, supra note 44, at 14.

1 8 5 GAO Report Hearings, supra note 44, at 162 (emphasis added)

(testimony of John Ols of the GAO).

186rd.

187 id .

18 8 Id. at 156 (letter from Kevin D. Rooney, Assistant Attorney

General for Administration, to Senator Ribicoff, June 7, 1978). The

Department did feel, however, that it played a "substantial role in

monitoring compliance." Id.

18 9 Roman, supra note 28, at 125.

1 9 0 Compare note 41 supra with Roman, supra note 28, at 131 (the

latter suggesting a cutoff at the "five or ten percent" level).

191There are, of course, many arguments for statutorily

curtailing the scope of the Allen line of decisions. E.g.,

Roman, supra note 28, at 131. On a time/benefit basis, however,

legislative endeavors to define these instances would--at best--

prove unrewarding. Specifically, there can be no doubt that even

minor changes carry the proscribed "potential for discrimination

and can, in many instances, affect the outcome of elections.

See, e. ., Voting RightsRenewal to Spark First in Congress,

93-758 0 - 83 -- 97
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39 Com. Q. 633, 637 (April 11, 1981) (38 polling places moved

from predominantly black district; change not announced until

day of election). For a description of the political pressures

brought to bear in this situation to insure no interference

from the Department of Justice, see Compromised Compliance, supra

note 149, at i-vii.

1 9 20ne consequence of this, of course, is to allow forum

shopping in certain cases, e.g., statewide reapportionment. The

automatic stay provision proposed in this article will, however,

diminish whatever benefits a covered jurisdiction would expect

to derive from this procedure..

1 9 3 See 46 Fed. Reg. 875-76 (1981).

194Fed. R. Civ. P. 60(b) (providing for setting aside judgment for

mis ks inadvertance, excusable neglect, newly-discovered

evidence, fraud, etc.).

19 5 See Fed. R. App. P. 45(b).

1 9 6The fact of the matter is that, in addition to S 5

issues, many cases present fourteenth and fifteenth amendment

claims. As a result the current process can, in many instances,

present a procedural morass. For example, the Senate Judiciary

Committee approved the following procedure:

A correct application of Section 5, for example,
was demonstrated in Gaillard v. Young . . . which
involved the reapportionment of the City Council of
Charleston, S.C. The district court invalidated the
existing apportionment plan on grounds of 'population
inequality" and then deferred consideration of any

.new plan pending Section 5 review. A number of plans
were submitted to the Attorney General, who objected
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to all but one. That one was then submitted to the
local district court which concluded that the plan
would not meet the population equality requirements
of the fourteenth amendment. The court then invited
the litigants in the reapportionment case to present
plans, and after selecting the one best meeting
the population equality requirements of the
fourteenth amendment, ordered that plan submitted
for Section 5 review. Only after the Attorney
General decided not to object to this last plan
did the district court order it implemented.

S. ReM. No. 295, 94th Cong., 1st Sess. 19 (1975). The Supreme Court

approved the Gaillard analysis in McDaniel v. Sanchez, 49 U.S.L.W:"

4615 (U.S. June 1, 1981).

197Although the terminology employed may aeave the point

.unclear, it is an honest attempt to reflect a continuing,

serious concern of the authors. The Court's decision in

Georgia v. United States, 411 U.S. 528 (1979), authorized a

decision-making process for S 5 submissions in which no reason

need be-given for objecting to a submission, i.e., a conclusion

that the Attorney General "had not been persuaded" was

sufficient. Id. at 543 (White, J., dissenting). The decision

to preclear is also unaccompanied by an explanation. Thus,

not operating in a context of documented accountability, there

is no way anyone can make a reasoned determination as to

whether the number of objections in any given year actually

reflects how many submitted changes were violative of S 5.

Put another way, whether the objection rate should have been

more or less is a question impossible to answer.

198GAO Report Hearings, supra note 44, at 162 (letter

from Kevin D. Rooney, Assistant Attorney General for Administration,

to Senator Ribicoff, June 7, 1978).

199The proposal also carries with it the distinct benefit

of terminating the three-judge court procedure currently employed.

As one commentator pointed out ten years ago, the procedure

presents innumerable difficulties including "overcrowded docket;

disruption of judges' schedule; absence of intermediate appellate
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edurei and burden on the Supreme Court. " Ammerman, Three-Judge

Courts: See P.ow They Runt, 52 F.R.D. 293, 304 (1971). 'In 1975

Congress recognized these shortcomings and repealed those

provisions of the code which required the convening of a

three-judge court before declaring a state or federal statute

unconstitutional. S. Rep. No. 204, 94th Cong., 2d Seas. -8-9

(1975) (legislative history of P.L. 94-281 which repealed

29 U.S.C1. SS 2281-82). In spite of Chief Justice Burger's

suggestion that "[wie should totally eliminate the three-judge

courts that disrupt district and circuit judges' work," Remarks

of Warren E. Burger before American Bar Association, San Francisco,

Calif., Aug. 14, 1972, reprinted in (19761 U.S. Code Cong. & Ad.

News 1990, Congress chose to retain the three-judge panel for

S 5 cases.

It has been the experience of one of the authors that,

given the sweeping reach of Allen, the three-judge court normally

upholds the single judge's decision for a temporary restraining

order. Yet, as a matter of law, this may not be done until, at

the least, various papers are mailed among the various judges, or

at the worst, a duplicative hearing is conducted by the full three-

judge court.

200SRep. No. 295, 94th Cong., lst Sess. .40, reprinted in

(19751 U.S. Code Cong. & Ad. News 774, 807.

-20l42 U.S.C. S 19731(e) (1976) provides: "In any action

or proceeding to enforce the voting guarantees of the

fourteenth or fifteenth amendments, thei court, in its discretion,

may allow the prevailing party, other than the United States,

a reasonable attorney's fee as part of the costs."

Passage of the provision was in response to testimony

exemplified by the conclusion that, at least in one state,

"twice as many lawsuits and possibly three times as many lawsuits

have been filed by private plaintiffs challenging racial discrimination

in voting and elections as have been filed by the Attorney
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General." 1975 Senate Hearings, supra note 34, at 132 (testimony

of Frank Parker, representing Lawyers' Committee for Civil

Rights Under Law).

202 S. . No. 295, 94th Cong., 1st Sess. 40, reprinted in

(19751 U.S. Code Cong. & Ad. News 774, 807.

203Id. at 808 (footnote omitted). .

204Torres v. Sachs, 538 F.2d 10, 13-14 (2d Cir. 1976).

205Christianburg Garment Co. v. EEOC, 434 U.S. 412, 422

(1976): Faraci v. Hickey-Freeman Co., 607 F.2d 1025, 1027-29

(2d Cir. 1979); Flora v. Moore, 461 F. Supp. 1104, 1119-22

(N.D. Miss. 1978), aff'd mem., 631 F.2d 730 (5th Cir. 1980).

e.g., 538 F.2d 10 (award of $23,252); Donnell v.

United States, C.A. No. 78-0392 (D.D.C. February 24, 1981), appeal

docketed, No. 81-1471 (D.C. Cir. April 23, 1981) (S 5 case; award

of $73,669.88 to private intervenors)l Commonwealth of Pennsylvania

V. O'Neill, 431 F. Supp. 700 (E.D. Pa. 1977), aff'd mem., 573 F.2d

1301 (3d Cir. 1978) (award of $199,788).
207See, e.g., Dotson v. City of Indianola, No. GC-80-220-WK-0

(N.D. Miss. May 14, 1981) (unless and until the City of Indianola,

Mississippi obtains clearance of its four 1965-67 annexations

in accordance with S 5, all future elections must be conducted

on the basis of the city boundaries as they existed before the

unprecleared annexations were made, and citizens residing in such

annexed areas may not participate in future municipal elections

either as electors or as candidates); Gamble v. Town of Clio,

C.A. No. 80-456-N (M.D. Ala. March 5, 1981) (ordered government

officials living in annexed areas which were not precleared to

be removed from office, and special elections were ordered

within the old municipal boundaries).
N 2

2 0 8 Super Tire Engin. Co. v. McCorkle, 416 U.S. 115, 122 (1974).
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WITHOUT JUSTICE

A REPORT ON THE CONDUCT OF THE

JUSTICE DEPARTMENT IN CIVIL RIGHTS

IN 1981-82

THE LEADERSHIP CONFEENCE

ON CIVIL RIGHTS

PREFACE

Over the past year, the Leadership Conference on

Civil Rights and its allies have had major and well pub-

licized differences with the Reagan Administration over

its policies on equality of opportunity. We have assert-

ed and continue to assert that in dealing with school

desegregation, voting rights, affirmative action in employ-

ment, discrimination in private schools and other matters

of economic and social justice, the Reagan Administration

is seeking to close doors of opportunity only recently

opened to people who have suffered discrimination.

In recent months, however, we have become increas-

ingly concerned about a separate issue -- whether, regard-

less of one's views about the merits of the Administration's

policies, the Department of Justice, as the agency charged

with enforcement of civil rights law, has abided by the

basic rules that govern our legal system.

To investigate this issue, the Leadership Conference

established a committee of lawyers headed by William L.

Taylor, Chairman of the Conference's Committee on Enforce-

ment and Compliance. The report which emerged from the
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committee's investigation is the work of the following

lawyers in addition to Mr. Taylor: Michael Sussman of

the National Association for the Advancement of Colored

People, Janet Kohn of the AFL-CIO, John Shattuck,'and David

Landau of the American Civil Liberties Union, Donna Lenhoff

of the Women's Legal Defense Fund, Lani Guinior and

Elaino Jones of the NAACP Legal Defense and Educational

Fund, Arlene Mayerson of the Disability Rights and1

Education Fund, Phyllis Segal of the NOW Legal Defense

and Education Fund, Marcia Greenberger of the National

Women's Law Center, and Ralph Neas, Director of the

Leadership Conference. Lea Adams, of the Center for

National Policy Review, provided invaluable secretarial

assistance.

The report contains a detailed account of improper

activity by the Department of Justice that I find

shocking and alarming. The excesses revealed should be

of concern not just to black people, Hispanic Americans,

women, handicapped people and others who have been

victimized by discrimination, but to all Americans who

cherish the Constitution and the system of ordered

liberty it has created.

February 15, 1982 Benjamin L. [looks, Chairman
Leadership Conference on

Civil Rights
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INTRODUCTION AND SUMMARY

The Attorney General of the United States serves as

the government's chief law enforcement officer and runs

the largest law office in the country.

His authority stems principally from two sources --

the Constitution and Acts of Congress. Under the Con-

stitution the President is charged with the duty to "take

care that the laws be faithfully executed" 2/ the Attorney

General is a principal instrumentality for carrying out

that responsibility. The basic limitations on the author-

ity of the Attorney General under our constitutional frame-

work are also clear. Simply stated, the Attorney General

does not make the law (a power which belongs to Congress),

nor does he definitively interpret the Constitution and

laws (a power which resides in the Supreme Court); rather,

as part of the executive branch, his duty is to enforce the

law.

As enforcer of laws enacted by Congress, the Attorney

General is responsible for administering a host of statutes

designed to protect the rights of citizens. For the past

quarter of a century, the implementation of civil rights

statutes has been a central role of the Department of

See Youngstown Sheet and Tube Co. v. Sawyer, 343
U.S. 587 (1952).

2/ Article II, Section 3.
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Justice. These statutes cover a broad range, authorizing

the Department to file suits in federal court to protect

the rights of minorities, women and other disadvantaged

groups-to equal treatment in such areas as education,

employment, housing, voting and public facilities. 3/

3/ The principal statutes include the Civil Rights Act
of 1957 which established the Civil Rights Division in

- the Department of Justice and authorized the Department
to sue for denials of the right to vote; the Civil
Rights Act of 1964 which authorized Justice Department
suits to redress discrimination in public schools,
public facilities, employment, federally financed acti-
vities and other areas; the Voting Rights Act of 1965
which gave the Department additional special responsi-
bilities for preventing voting discrimination; and the
Civil Rights Act of 1968 which authorized the Depart-
ment to file suits against housing discrimination.
More recent legislation has given the Department addi-
tional authority to seek redress for sex discrimination,
discrimination against handicapped persons and against
personsLconfined to mental and penal institutions.

Prior to 1957, the Department's principal statu-
tory duties concerned the enforcement of criminal civil
rights laws. It did take positions in other cases how-
ever. In 1838, Attorney General Grundy intervened to
aid the Spanish government in recovering black Afri-
cans who had been kidnapped by Spaniards and escaped
to the United States. The Attorney General claimed
that the Africans were "merchandize", returnable under
a treaty with Spain providing for the return of "ships
and merchandize" -- a position rejected by the Supreme-
Court. The Amistad Case, 40 U.S. 518 (1841). In 1851,
Attorney General Cushing issued an opinion that fugi-
tive slaves could be reclaimed as property under the
laws of states and territories -- a view later relied
upon in the Dred Scott decision. In contrast, in 1954
the Attorney General as a friend of the court in the
Brown case, forcefully argued for the invalidation of
state laws mandating segregation in public education.
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During these twenty-five years, except in one peri-

od -/, the Department of Justice has adhered to its basic

responsibility to enforce the laws as enacted by Congress

and interpreted by the courts. Now, in the Reagan Admini-

stration, there has been a radical change. As is docu-

mented in the pages of this report Y, under the leader-

ship of Attorney General William French Smith and Assist-

ant Attorney General William Bradford Reynolds, the Justice

Department, in the short span of one year has

O repudiated the Supreme Court's definitive

interpretation of the Constitution and laws and

announced that it would refuse to enforce the

law of the land 6__/;

o abruptly switched sides in cases pending

before the Supreme Court and announced that it

would seek the overturning of Supreme Court

During the tenure of Attorney General John Mitchell
under President Nixon, the Justice Department renounced
the use of certain enforcement techniques provided by
Congress and failed to enforce school desegregation
decisions of the Supreme Court. See, Report by the
Lawyers' Review Committee to Study the Department of
Justice (1972).

5/ The principal sources of information for this Report
are testimony, speeches and other public utterances of
officials of the Department of Justice and other members
of the Administration. The report also relies on legal
briefs, Departmental memoranda and correspondence that
have come into our possession. In a few instances infor-
mation has come from sources who do not wish to be iden-
tified. We have used this information only when corro-
borated by another source.

6/ See Chapter 1.
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decisions of very recent vintage, in disregard

of the importance of certainty and continuity

in the law 7/;

0 sought to undermine confidence in the judi-

ciary by launching a sweeping attack on the fed-

eral courts for performing their constitutional

role of protecting the rights of minorities from

intrusions of majority will __V;

o established itself as the locus of anti-

civil rights activity in the federal government,

reaching into other agencies to try to curb poli-

cies deemed overly protective of civil rights -Y; and

o cooperated in the corruption of the legal process

by allowing its decisions to be shaped by appeals

from politicians not based on law.0/

The common thread running through these actions is a

desire by the Reagan Administration's Justice Department to

narrow the remedies available to minorities, women, handi-

capped people and others when their rights have been denied.

In fact, even when the protection of civil rights was being

accomplished through means that the Administration says it

favors -- the voluntary initiatives of local officials or

See Chapters 1, 3 and 4.

8/ See Chapter 2.

-2/ See Chapter 3.

10/ See Chapter 5.
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of business and labor -- the Justice Department has

announced its opposition.

But the ramifications of the Justice Department's

conduct go far beyond the positions it has tai.en in any

particular case or any set of issues.12/ When a citizen,

an institution or a state or local government violates

the Constitution, the damage done to our legal system is

unfortunate but remediable. If, however, the actions of

the highest law enforcement officials in the nation place

the powerful Executive branch in conflict with the Con-

stitution and the courts, the rule of law itself is imper-

iled.

The restraints upon unlawful and improper activities

by the Executive branch are fragile indeed. Curbing the

excesses reported in these pages requires a Congress pre-

pared to put aside political considerations in order to

protect our Constitutional system, lawyers conscious of

their obligation to defend the judicial system, an alert

press and an informed citizenry. It is to all of these

audiences that this report is addressed.

11/ See discussion of the Seattle case, p. 21 and the
Weber case, p. 48

12/ People may disagree vigorously with a Supreme Court
decision that busing is required to remedy state-imposed
school segregation or that affirmative action is proper
to redress employment discrimination, and yet realize
that under our Constitutional system, the Court is the
final arbiter. If our Constitutional system is ignored
in dealing with the rights of one group, the rights of
all are endangered.
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CHAPTER 4: VOTING -- SPEARHEADING

RETRENCHMENT ON BASIC RIGHTS

I. The Voting Rights Act

In the almost quarter of a century that the Justice

Department has had major statutory responsibility for

civil rights enforcement, the Department has not always

been in the vanguard of the development of federal equal

opportunity policy. Other departments and the President

himself often have taken the leader for example, to assure

that the federal government assumed broad responsibility

for preventing taxpayer dollars from being allocated to

discriminatory institutions.

Yet, except during the tenure of John Mitchell as

Richard Nixon's Attorney General, the Department has.

always striven to develop the law in ways which assure

victims of discrimination a real prospect for redress in

the courts. When other agencies have resisted (tbe Inter-

state Commerce Commission, for example, on the issue of

segregation in transportation terminals), Justice often

has intervened forcefully to define and assist the. rights

of minorities.

That has now changed. As noted in Chapter 1, it

was the Justice Department, not the Department of the

Treasury, that took the lead in defying the law to try

to restore tax exemptions to racially discriminatory pri-
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vate schools. 2 As detailed in Chapter 3, it is the

Justice Department that is seeking to override the poli-

cies of the Department of Labor in order to narrow the

equal employment responsibilities of federal contractors

and that is also challenging EEOC's effort to secure

affirmative action in federal employment. 24/

In fact, under the leadership of Attorney General

Smith and Assistant Attorney General Reynolds, the Jus-

tice Department has become the locus of efforts in the

Reagan Administration to narrow and weaken civil rights

protections. Nowhere has this become more evident than

in the role the Department has taken with respect to the

Voting Rights Act of 1965.

When the Reagan Administration took office in

January 1981, no civil rights issue loomed larger than

extension of the Voting Rights Act, key provisions of

which were scheduled to expire in August 1982. Recog-

nizing that factual information would be needed on the

current status of voter protections, the Judiciary Com-

mittee of the House of Representatives began work early,

holding comprehensive hearings beginning in the Spring of

1981. On July 31, 1981, the Committee, by a--vote of 23-1,

reported a bill to extend the Voting Rights Act, with two

73/ Chapter 1, pp. 15 ff. '-
4/ Chapter 3, pp. 45 ff.



1543

important strengthening amendments 75/ and an amendment

permitting jurisdictions which demonstrate full compli-

ance with the law over a ten-year period to bail out from

the special requirements of the Act. 26/ On October 5,

1981, after rejecting weakening amendments by wide mar-

gins, the House passed the Committee bill by an over-

whelming vote of 389-24. The votes on amendments and on

final passage reflected strong-bipartisan support for

the Committee bill from all regions of the nation.

All during this period, The Justice Department

assiduously refrained from taking any position on the

legislation, stating that it was preparing an analysis

for the President. On October 2, virtually the eve of

the House consideration of the bill, the Attorney Gener-

al sent the President his memorandum, Which profferred

five alternatives for Mr. Reagan to consider. The bill

reported 23-1 by the Juciciary Committee (and later

passed by the House) was not among these-options; indeed

all five were considerably weaker. 7_1/

After passage of the House bill, however, the Admin-

istration could no longer avoid the issue. At a Cabinet

75/ The first amendment restores 4n effect standard to
Section 2 of the Act. The second amendment provides
for an extension of the bilingual provisions.

76/ 97th Congress, 1st Session, Report No. 97-227,
September 15, 1981.

77/ Report to the President from the Attorney General,
Amending the Voting Rights Act, October 2, 1981, pp. 1-2.
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meeting on November 4, there was an extensive debate on

the voting rights legislation, with several officials

advocating Administration approval of the House-passed

bill and Attorney General Smith arguing for weaker aler-

natives. On November 5, it has been reported 28_/, the

President decided that he would announce the next day his

readiness to sign either a 10-year extension of the Act,

a modified version of the House bill or the House bill

itself. 79_/

But, according to undenied accounts, on learning of

the President's decision on Friday morning, November 6,

the Attorney General "became furious" and "charged off

to the White House demanding to see the President." He

saw the President around noon and "reargued his case, con-

tending that Reagan should not flat out endorse the House

bill, but instead, should specify a preference for certain

amendments, including a weaker bail-out provision."

Mr. Smith succeeded in his mission. When he testi-

fied before a Senate Judiciary Subcommittee on January 27,

1982, the Attorney General was able to represent the

Reagan Administration as excluding the House-passed bill

from the options it supported.

78/ Los Angeles Times, November 8, 1981, p. 1.

79/ Id.
-80/ Statement of William French Smith before the Senate

Subcommittee on the Judiciary, Concerning the Voting
Rights Act, January 27, 1982.
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Voting is widely regarded as the most basic of civil

rights and the Voting Rights Act as the most successful

civil rights law ever enacted. The Justice Department has

special responsibilities with respect to voting because,

in contrast to education, housing, employment and other

areas, it is the only Federal department that is vested

with substantial enforcement duties. By using his role and

influence first to delay and then to shape Administration

policy in opposition to a strong voting bill with broad

bipartisan support, Mr. Smith has indelibly stamped the

Justice Department as the place to go for the weakening of

civil rights protections.

II. Non-Enforcement of Voting Rights 80a/

Doubts about the Department's commitment to the pro-

tection of voting rights have been reinforced by its per-

formance in several important cases in which the Depart-

ment was called upon to exercise enforcement duties under

the Voting Rights Act. As in the education cases dis-

80a Substantial portions of this section are taken with
permission from a report by Frank R. Parker and Barbara
Y. Phillips of the Voting Rights Project of the Lawyers'
Committee for Civil Rights Under Law, entitled "The
Justice Department and Voting Rights Act Enforcement:
Political Interference and Retreat." (1982)

81/ In a number of other cases, however, the Department
has straightforwardly taken action under Section 5. It
has, for example, rejected reapportionment plans in New
York, Virginia and Georgia as having a discriminatory
impact on minorities.

93-759 0 - 83 - 98
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cussed in Chapter 1, the Department's record has been marked

by abrupt changes in positions that its predecessors had

taken in court. In several instances,'the impetus for

tfiese reversals has been pressure exerted by Republican

members of Congress 8-2 and the Department's actions have

been in conflict with the requirements of the law.

A. City of Jackson, Mississippi Annexation

On December 3, 1976, the Attorney General lodged an

objection under Section 5 of the Act -to an annexation

by the City of Jackson. The Department concluded that the

annexation, which covered a 40 square mile area containing

32,490 people, 74 percent of whom are white, would dilute

the voting strength of blacks, a violation of the law.

This was the third annexation of a predominantly white area

by Jackson since 1960. Jackson is governed by a three-

member city council, all elected at-large. The Justice

Department determined that the 1976 annexation "continues

a trend dating back at least to 1960 of the annexation of

areas of primarily white population, which has the effect

of counteracting the impact of an otherwise growing black

percentage." The impact of these annexations was to "more

than offset the growth of the black population;" without

!2__/ See Chapter 5.

_3/ Section 5 requires election changes by covered juris-
dictions -to be precleared by the Department of Justice
or the district court for the District of Columbia.
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them, "the black population in the City of Jackson would

be approaching a majority."

This Section 5 objection Was ignored by the City of

Jackson, and -- despite repeated requests -- the Justice

Department failed to file any action to enforce it. Then,

a month before the June 2, 1981 municipal election, the

Acting Assistant Attorney General (the official to whom

Justice Department regulations delegate the Attorney

General's Section 5 responsibilities) wrote to the City

that:

It is our understanding that the
City intends to hold its 1981

elections by including in the

electorate the areas annexed in
1976 ... [I1f the 1981 elections
are conducted in a manner viola-
tive of federal law, and if the

objection is not resolved and

remains outstanding, we will be

obligated to take prompt action
to enforce the provisions of the
Voting Rights Act ... [T]he relief

we seek may involve an order

shortening the terms of the per-

sons elected and requiring that
a new election in compliance with

federal law be conducted.

On July 23, however, the objection was withdrawn in

a letter which evidences major irregularities:
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-- The letter notes that the Department's "thorough

reevaluation" included "consultation with the Deputy Attor-

ney General." Consultation with the Deputy Attorney Gener-

al, Edward C. Schmults, is outside the normal procedure

followed in these cases.

-- Justice Department regulations require that re-

consideration of an objectioI can only be based on "a sub-

stantial change in operative fact or relevant law." 28

C.F.R. S51.45. This objection was reconsidered and with-

drawn even though there was no change in the facts or the

law.

-- The standards applied in withdrawing the objec-

tion directly contradict the standards applied and liti-

gated by the Justice Department in City of Rome v. United

States and affirmed by the Supreme Court in 1980.

The withdrawal of the objection was the direct result

of political interference by Senator Thad Cochran (R-Miss.)

and Rep. Trent Lott (R-Miss.) in the Justice Department's

enforcement of the Voting Rights Act. 84/

B. McCain v. Lybrand

In August 1981, Assistant Attorney General Reynolds

approved the filing of an amicus curiae brief supporting

black voters' challenge to Edgefield County, South Caro-

lina's implementation of election law changes without the

84/ The Clarion Ledger (Jackson), July 22, 1982, p.l,18A.
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required Section 5 pre-clearance. Such implementation

before pre-clearance violates the Voting Rights Act.

Then within 24 hours, just before the case was scheduled

to be argued before a three-judge District Court in South

Carolina, Reynolds reversed his position and ordered that

the brief -- which had already been sent to South Carolina

for filing -- not be filed.

A spokesman for Senator Strom Thurmond's (R-S.C.)

office admitted that the Senator had discussed the case

with Justice Department officials, including Reynolds, but

denied that he applied "any pressure." Reynolds claimed

that he changed his mind on the basis of "new information"

which showed that the issues would be fully presented

Without Department participation. He declined to disclose

the source of this new information. 85/

Justice Department participation in a case can be

very helpful, sometimes even critical, in Voting Rights

Act cases. Here, counsel for the private plaintiffs said

that it would have been "enormously helpful for somebody

from the Justice Department to affirm their position that

the use of at-large voting had never been precleared." !6/

The Voting Rights Act itself places primary responsibility

-for its enforcement on the Attorney General. Since the

suit alleged a failure to preclear -- information which was

85/ Richmond Times-Dispatch, September 18, 1981, p. 1, 14.

8§/ Id., statement of Laughlin McDonald.



within the particular knowledge of the Department -- the

Department's failure to file its own suit, let alone sup-

port the private plaintiffs' case, represents a failure to

perform its duties under the Act.

C. Bolden v. City of Mobile

On May 8, 1981, the Department of Justice filed a

motion to intervene on the plaintiffs' side in the retrial

of Bolden v. City of Mobile, which challenges the consti-

tutionality of at-large elections in Mobile, Alabama. The

Justice Department complaint contained the following para-

graph:

Black citizens of Mobile have been the victims

of a long historyof-purposeful, official racial

discrimination designed to segregate black per-

sons from white persons, to deny the vote to

black persons, to assure that black persons would

not serve on the Mobile governing body and to

maintain white supremacy.

This allegation received wide publicity. Subsequently,

Republican Senator Jeremiah Denton, whose hometown is

Mobile, protested the Justice Department's use of the

term "white supremacy," and Attorney General Smith ordered

the wording changed in response to Senator Denton's com-

plaint. 87/

The Washington Post, May 16, 1981, p. A4.j7 /



1551

D. Rogers v. Lodge

This case involves a challenge to at-large, county-

wide elections for the county commission of Burke County,

Georgia. Both the District Court and the Court of Appeals

held these elections unconstitutional. In the Court of

Appeals, the Justice Ddpartment filed a lengthy amicus

curiae brief in support of the plaintiffs in whic it

argued that discriminatory intent need not be proved to

establish a violation of Section 2 of the Voting Rights

-Act. That provision, the Department argued, was intended

by Congress to invalidate voting practices with a racially

discriminatory effect which perpetuated the effects of prior

purposeful disfranchisement of blacks.

When the defendants appealed to the Supreme Court,

the Department at the last minute reversed its position and

decided against filing an amicus brief. The case is impor-

tant because it is the first opportunity for the Supreme

Court to review or elaborate on the discriminatory purpose

test which four members of the Court announced in 1980 in

City of Mobile v. Bolden.

E. Blanding v. DuBose

The-Jistice Department and private plaintiffs brought

this suit in 1980 to enforce a 1976 Section 5 objection to

an at-large voting plan for election of the Sumter County,

S.C. county commission. The defendants claimed that al-

though the change had been objected to in 1976, it subse-
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quently received the necessary preclearance owing to a

failure of the Attorney General to object again when the

change was resubmitted in 1979. The Department opposed

this claim, taking the position that it had done everything

legally necessary and that preclearance had never been

obtained.

In February 1981, the District Court ruled for the

defendants. Surprisingly, the Justice Department decided

not to appeal that decision. The private plaintiffs did

appeal, and therefore, under the Supreme Court's rules,

the Department was required to file a brief. Pressed now

to take a stand, it reiterated the position it had taken

before the District Court. In January 1982, the Supreme

Court summarily and unanimously reversed the District Court's

judgment, agreeing with the interpretation of the law that

the Department had advanced at the outset but which it had

sought to abandon by failing to appeal the negative trial

court ruling. This sequence of events shows an arguably

more subtle retreat from the Department's duty to enforce

the Voting Rights Act than some of the examples described

above, but it is no less serious: the law is equally under-

mined by a flat refusal to initiate enforcement and by

failure to appeal from a decision in which the Government's

position is erroneously rejected.



CHAPTER 5: UNDUE POLITICAL INFLUENCE

Edward Bates, who served as President Lincoln's

Attorney General, articulated a standard for the office

to which his successors might aspire. Bates said,

"The office I hold is not

properly political, but

strictly legal; and it is

my duty above all other

ministers of state to up-

hold the law and resist all

encroachments, from whatever

quarter, of mere will and

power."

This credo no doubt is easier to establish than to

follow. The Attorney General and his staff cannot determine

their legal course in a hermetically sealed environment.

Especially in cases involving issues of national signifi-

cance, it is appropriate for the Department of Justice to

collect information from a variety of sources and to listen

to the views Of those who have knowledge and judgment to

offer. Since the Department is publicly accountable, it

should give respectful ear to the opinions of citizens and

and their elected representatives.
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But even with wide latitude given for the proper

role of "politics" in Justice Department Law enforcement,

a review of the record reveals that the Reagan Adminis-

tration's Justice Department has permitted political

considerations to corrupt fair administrtation of the law.

Members of Congress and political advisors to the Adminis-

tration have boldly and successfully pressured the leaders

of the Department to change and weaken positions in civil

rights cases. The Attorney General, his Deputy and the

Assistant Attorney General for Civil Rights have failed

to resist these "encroachments of will and power," and

have allowed this influence to circumvent the channels

normally relied upon for fair decision-making.

For example, in the North Carolina higher education

case, detailed in Chapter 1-/, it was the intervention

of Senator Jesse Helms (R-N.C.) that led to the negotiated

settlement of a lawsuit alleging discrimination in the

state university system. The negotiations proceeded in

the absence of the Civil Rights Division lawyers who had

worked on and were familiar with the case and without the

knowledge of lawyers representing minorities who were parties

to the proceedings. As noted, the government ended up

settling the lawsuit in a fashion which violated the

88f Se p. 26.
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department of Education's own published criteria and with-

out specifying commitments which the state had made in pre-

vious negotiations.!9/

In the Seattle School case discussed in Chapter 1 90/

political influence was initiated by the Attorney General

of the State of Washington and capped by a memo to the Attor-

ney General and two of his lieutenants from Lyn Nofziger,

then the President's key political advisor. In April 1981,

Washington Attorney General Ken Eikenberry embarked on a

series of meetings and correspondence designed to persuade

the Justice Department to reverse in the Supreme Court the

position it had successfully argued in the district court

and court of appeals. In his correspondence, Mr. Eikenberry

did not advance legal arguments, but rather said:

"Our reports have it that in the
Supreme Court the United States will

once again elect to oppose the State

of Washington in this litigation. I

believe that such a position would be

absolutely contrary to the policies of

President Reagan's administration and

certainly contrary to the theme of his

campaign for the Presidency..." 91/

89/ See p. 28-29.
90/ See p. 21.

91/ Letter from Ken Eikenberry to Deputy Attorney General

Schmults, August 4, 1981. On the same date Mr. Eikenberry
sent a copy of the letter to Lyn Nofziger and Dick Richards,
Chairman of the Republican National Committee, with a
plea for their intervention.
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On August 24, 1981, Mr. Nofziger sent a memo to

Justice officials Smith, Schmults and Reynolds and to

Presidential advisor Edwin Meese. The memo stated:

"I enclose for your perusal a

letter to me of August 4, from

Ken Eikenberry, the Attorney

General of the State of Washing-

ton, and a longtime Reagan

worker and supporter.

"Not surprisingly he, like

99.9% of the people who have

supported Ronald Reagan in the

past, is at odds with mandatory

school busing, as I think we all

are.

"Surely, if we are going to

change the direction of this

country, mandatory school busing

is a good place to make changes

-- as I thought we would do

because that was what the Presi-

dent wanted."

Lawyers for the Seattle School Board and civil

rights groups did not become aware of any of this cor-

respondence until the Department announced its change

of position. Mr. Reynolds, asked by an NBC correspon-

dent whether the White House had sought to exercise

political influence in the case, denied it even after
92/

being confronted with the Nofziger memo. 
-

92/ Interview shown on NBC Television, October 16,
1981. Along with political interference, decision-
making at the Department of Justice may be tainted
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Other instances in which Republican members of

Congress intervened and apparently played a decisive role

in getting the Department to reverse a previous position

include:

-- After talking to Senator Strom Thurmond (R-S.C.)

about the case, Assistant Attorney General

by racial attitudes held by some of its high officials.
While preconceptions concerning race are rarely articu-
lated and difficult to pin down, some insight is pro-
vided by a memorandum to Assistant Attorney General
Reynolds by Robert J. D'Agostino, Deputy Assistant
Attorney General for Civil Rights, concerning a school
and housing desegregation suit filed by the Department
in Yonkers, New York in 1980. The Yonkers case con-
tained several counts. In one, the Department, after
investigating the methods for assigning students to
classes for the emotionally disturbed, alleged that
some black students were improperly classified as
emotionally disturbed. Mr. D'Agostino wrote, "Why
improperly?...Blacks, because of their family, cultural
and economic background are more disruptive in the
classroom on the average. It seems that they would
benefit from such programs." (Memorandum to William
Bradford Reynolds, Assistant Attorney General-Designate,
dated July 21, 1981, page 2.)

In another count, the Department alleged that local
officials had deliberately segregated government sup-
ported housing on a racial basis and requested a remedy
that would allow black people opportunities to live in
unsegregated areas. D'Agostino reacted, "What is the
nature of Yonkers' violation? They were stupid enough
or altruistic enough to voluntarily participate in pro-
grams to build low-cost and subsidized housing..."
(July 21, 1981 memo to Reynolds, page 3). Requiring
officials now to provide units in unsegregated areas
would place "burdens" on those areas, he claimed.

On the basis of these comments, D'Agostino called
for a thorough review of the Yonkers case, concluding,
"I see absolutely no reason to pursue this case in its
present form." (July 21 memo, page 3).

Attorneys in the Civil Rights Division protested
the D'Agostino memorandum as racially insensitive.
(ee The Washington Post, September 10, 1981, page A17).
None of D'Agostin0's iuperiors, however, has ever pub-
licly indicated that his comments were in any way improper.
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Reynolds reversed himself and decided

not to join in a voting rights enforce-

ment suit in Edgefield County, South

Carolina -- Strom Thurmond's childhood

home. 93/

-- After Republican Senator Thad Cochran and

Congressman Trent Lott of Mississippi protest-

ed a longstanding Department objection to an

annexation of white voters by the City of

Jackson the objection was revoked peremptorily.

Senator Cochran, brother of a member of the

Jackson City Council, acknowledged that he had
"asked the high echelon people to take a look

at the Jackson problem." 94/

-- When the Justice Department filed a complaint

in an important voting rights case alleging a

history of official action to maintain "white

supremacy" in Mobile, Alabama, Senator Jeremiah

Denton protested vigorously. The Attorney

General responded by directing the filing of an

amended complaint deleting the phrase. 95/

Veteran lawyers could not recall another instance

when a complaint already filed was changed to

accommodate a political protest.

-- The Department weakened its position in a Texas

prisons case after an exchange of letters between

Republican Gov. William P. Clements, Jr. and

Deputy Attorney General Schmults. The Civil

93/ See Chapter 4, p. 59.

94/ See Chapter 4, p. 57.

95/ See Chapter 4, p. 61.
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Rights Division attorney sent to represent
the Department's modified position in court
was later reprimanded summarily for not
advocating the weakened posture with suffi-

cient vehemence. 96/

-- Responding to pressure from Congressman Trent

Lott, who obtained support in his campaign on
this issue from a cryptic note by the Presi-
dent, the Department of Justice lobbied

strenuously and successfully for a change

in the IRS policy against tax exemptions for
segregating and discriminating private schools.
(The New York Times, February 3, 1982, p. Al,
21) (See Chapter 1, pp. 15ff)

A common thread runs through the exercise of pressures

on the Justice Department by office holders and other Repub-

lican politicians. In each instance enumerated, the primary

claim of the politicians was that the Justice Department

position should reflect the wishes of those who elected

Ronald Reagan. 27/ In no case is there evidence-that-the

Justice Department recognized that arguments of voter senti-

ment are completely inappropriate when majority will is

being used-to trammel minority rights. In all cases the

Department simply succumbed to the pressure being exerted.

-6/ See, St. Louis Dispatch, December 7, 1981, p. 1.

2/ A prime example of political intervention is the _Justice
Department's conduct in the case challenging the congres-
sional extension of time for state ratification of the
Equal Rights Amendment and claiming that state ratification
may be rescinded. While cooler heads ultimately prevailed
to some extent, the conflicting signals that the Depart-
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The Department's posture of acquiescence has not been

altered even when the political intervention was heavy-

handed and arrogant. Perhaps the most graphic example of

ment issued on this case served to create immense confu-
sion.

In the trial court, the case presented two quite dif-
ferent sets of questions. There were, of course, the
substantive questions raised by the plaintiffs concerning
extension and rescission. But separate from these were
questions as to whether the case was properly in federal
court at all. The Justice Department strongly urged that
there was not a proper federal case here, but went on
(since, rightly or wrongly, the court might not accept
that position) to argue vigorously in support of Congress'
action and against the plaintiffs' position on the merits.
On December 23, 1981, on the eve of the final opportunity
for state legislative ratification, the trial court
rejected Justice's views (and the parallel views of the
National Organization for Women, which had intervened in
the case on the federal government's side), ruling for
the plaintiffs on every issue.

On January 4, 1982, Assistant Attorney General Paul
McGrath told the press that the Department would appeal
the trial court's decision, but declined comment on the
position the Department would take. News reports on this
announcement prompted intense political pressure on the
White House to instruct the Justice Department to shelve
plans for appeal. Right-wing organizations -- including
the Conservative Caucus, Jerry Falwell's Moral Majority,
the National Conservative Political Action Committee and
Phyllis Schlafly's Eagle Forum -- led this opposition,
and it was reported that the President himself called the
Attorney General personally on the matter. (The New York
Times, January 13, 1982, p. A14).

The next day a press release from the Attorney Gener-
al's office "clarified" the situation:

"As required by its obligations to defend
acts of Congress, the Justice Department will
appeal the case to the Supreme Court, taking
the position at this time that judicial inter-
vention in this matter is premature.

"The Department's position that the case
is not ripe for decision is based on the fact
that ratification of the proposed Amendment
has not as yet occurred and will never occur
if three additional states do not ratify the
Amendment by the July 1, 1982 deadline. The
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political over-reaching came in a prison case in Mississippi.

In April 1981, a hearing was scheduled before U.S. District

Judge William C. Keady, at the request of the Department,

to determine whether the State of Mississippi was attempt-

ing to circumvent Judge Keady's orders on jail standards at

the Mississippi State Penitentiary at Parchman. The Depart-

Department will oppose NOW's effort to
expedite the appeal, since the entire
matter may be rendered moot in the
months ahead.

"The appeal is grounded on consider-
ations of ripeness and is consistent with
statements by Attorney General William
French Smith calling on the courts to
exercise judicial restraint. The Depart-
ment at this time is not taking a position
on the merits."

The key to parsing that statement appears to lie in its
last sentence: the Department, finding itself between
the position it had taken thus far in the case as coun-
sel for the defendant federal official and the political
position of the White House in opposition to the ERA,
and subjected to clamors not to adhere to the former,
but instead to bow to the latter, was looking for a way
to avoid committing itself again on the substantive
issues.

Indeed, when the Department filed a response to NOW's
request that the Court expedite the case in order to
remove the cloud the lower court's decision had cast
over the continuing ratification efforts just at the
critical moment, that response strongly urged that the
Court not expedite the case. Even the plaintiff states
agreed--w-th NOW that expedited review was in the Nation's
best interest. Again the suspicion was inevitable that
the Department was searching for a way to avoid or to
delay as long as possible taking a position on the sub-
stantive issues.

As it turned out, the Court has put the case on its
calendar, deferred all questions until later stages of
the process, and "stayed" the lower court's judgment
until the Supreme Court's final determination. Only
time will reveal whether the Department continues to
succeed in finding ways to avoid the merits of this
issue.

93-758 0 - 83 -- 99
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ment's attorneys asked the judge to allow federal agents,

including the FBI, to visit county jails to check on

whther State prisoners were being inadequately housed.

Congressman Trent Lott convinced Deputy Attorney General

Schmults to ask the court for a three-week delay in the

lawsuit. As a result of those discussions, Mr. Schmults

sent a letter to the Mississippi State Attorney General.

Schmults failed, however, to inform the Civil Rights

Division attorney representing the United States in court

of his action. The Division lawyer first learned of the

Department's change in position when the State's attorneys

read the letter aloud in court. According to newspaper

accounts, "Judge Keady later agreed to the compromise

negotiated through Lott's office, a congressionally inspired

deal that allows state officials, rather than federal

agents, to inspect the jails." 98/

That did not end the matter. In October 1981, Cong-

ressman Lott still was not satisfied by reports he was

receiving from Mississippi concerning the Department's

position in the pending case. He fired off a letter to

Deputy Attorney General Schmults complaining by name of

Division lawyers "seeking perversely to compel even more

restrictive standards on the local facilities ... This is

contrary to common sense and to my understanding with you.

98/ The Clarion Ledger (Jackson), July 22, 1981, p. 1A.
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I expect the situation to be corrected without delay."

Congressman Lott continued to vent his fury at this per-

ceived breach in Mr. Schmults' commitment to him. "I

want to know," the letter demanded, "with reference to

chapter and verse of the civil service statutes, why

(the lawyer] has not been fired. There are too many law-

yers ready and eager to carry out Ronald Reagan's poli-

cies to permit those policies to be subverted by mere

civil servants." 99/ The Department's responsiveness to

this type of political intervention can only encourage

bolder and bolder attempts to subvert the legal process.

99/ Letter from Representative Trent Lott to Deputy
Attorney General Edward Schmults, October 21, 1981.
While the attorney has not been dismissed, it does
not appear that the Department has ever written Mr.
Lott to suggest that his actions constituted improper
interference with the Department's performance of its
legal and professional responsibilities.
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CONCLUS ION

A legal system can be fair and just only if the

people who administer it have certain qualities: open-

mindedness, a willingness to investigate the facts of

each case thoroughly, a readiness to enforce laws with

which they may disagree, and an ability to recognize

their own preconceptions and biases and to seek to set

them aside in carrying out the law. These qualities

are difficult to define with precision and even more

difficult to attain.

But one thing has become painfully clear. At the

Justice Department in 1982, these basic qualities of

fairmindedness and fidelity to law are lacking. Instead,

power and prejudice hold sway.

Senator HATCH. With that, we will recess until Senator Kennedy
gets here and resumes his questions. If he does not have any, than
we will call on you, Mr. Dershowitz.

On second thought, Mr. Cochran, so that we will not waste this
time, I have some questions for -you. I wonder if you would mind
my staff addressing them to you.

Mr. COCHRAN. Fine. -
Senator HATCH. I am pressured by this voting, and it looks as if

it is going to go on all day.
Go ahead, Mr. Markman.
Mr. MARKMAN. Professor Cochran, could we ask just two or three

questions for the record? I think the most critical question that
Senator Hatch did want to ask you would be precisely what judicial
construction of the "effects" test in section 5 can shed some light
with respect to how the "results" test will be interpreted in the
context of section 2?. What are the lessons that can be drawn there?

Mr. COCHRAN. Well, the Supreme Court has written one lesson in
the case of Beer v. United States. The Court's opinion in Beer indi-
cates that for purposes of applying the "effects" test under section
5, that voting changes should be looked at to insure that no retro-
grson of voting strength has occurred. That is the ote Supremeour decision.

There are numerous district court cases coming out of the D.C.
circuit, however, applying the "effects" test differently. The D.C.
court has adopted what seems to be a White v. Regester "effects"
test approach in order to explore all the nuances--sociological,'po-
litical, and legal-of a given community in order to determine
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what the District of Columbia Court describes as whether or not
given districts give blacks an opportunity to elect a candidate of
their choice.

In interpreting the defmitional parameters of districts which
gives blacks an opportunity to elect the candidate of their own
choice, the District Court for the District of Columbia is imple-
menting what seem to be 65 percent voting districts for covered ju-
risdictions; that is, a 65-percent level of minority populations in a
given district is viewed by that court as one which will "give blacks
an opportunity to elect a candidate of their choice." You can say
blacks or Mexican Americans or whatever the protected minority
level may be.

The 65-percent rule, which is becoming more and more common
in section 5 proceedings, is something that had its beginning stage
in United Jewish Organizations v. Carey and is now being carried
over into a proper interpretation of section 5 as to whether or not a
given political subdivision's voting scenario has the effect of deny-
ing minorities an opportunity to elect a candidate of their own
choice.

Mr. MARKMAN. Where did the 65-percent rule come from in the
context of section 5?

Mr. COCHRAN. Where it came from? In the UJO case, it came
from a phone call from an unknown staff member at the voting

-rights section of the Department of Justice to attorneys represent-
ing the State of New York. Where it has come from in litigation in
the District Court for the District of Columbia is through expert
testimony by an individual by the name of Dr. James Lowen, who
is an expert witness utilized by the Department of Justice. He uses
a mathematical analysis which takes into account past elections
which minorities have lost and projects what percentage figure is
necessary in future elections to "give blacks an opportunity to elect
candidates of their own choice," which seems to be equated with
racial characteristics of that group. His figures compute to the 65-
percent level.

Senator KENNEDY. Professor, we apologize for the circumstances
this morning, but they are completely outside of our control.

Mr. COCHRAN. That is quite all right, sir.
Mr. MARKMAN. I am finished, Senator.
Senator KENNEDY. I had one area. Senator Cochran came and

presented your paper to the committee, and it was very helpful.
I will ask my staff to direct some questions to you.
Mr. WIDES. Professor, you raise a question about the decision in

Morris v. Gressette and what you say is an inequity in the existing
law because the submitting jurisdiction, if the Attorney General ob-
jects, can take a second bite at the apple by going to court and then
appealing that up through the courts, but if the Attorney General
does not object, no matter how off-base or unjustified that decision
seems, the Supreme Court has said that minority groups cannot
appeal that.

Mr. COCHRAN. That is right.
Mr. WIDES. What would you propose in the way of a change in

the law that would remove that inequity?
Mr. COCHRAN. I would legislatively overrule Morris v. Gressette. I

do not think that section 5 can function in an environment where
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minorities in this country perceive the section 5 administrative
preclearance process as one that is not clean and cleansed of fac-
tors unrelated to the merits of a preclearance petition, so I would
overrule Morris v. Gressette and give them access to the article HI
system to litigate it.

Mr. WiDES. Do you mean not clean because of the danger or the
perception of political pressure?

Mr. CocHmPN. No, not clean because of the mechanics of pre-
clearance itself. When you have a department that is using para-
professionals to preclear under the supervision of one attorney, you
have problems, and second, the perceived increasing political pres-
sures on that department and its impact on minorities in this coun-
try, and that is bad for the country, and it is something that can
easily be dealt with by kicking this into the article III system to
give some sense of justice to a decision to preclear.

Mr. Wms. Does that mean you think the law should be amend-
ed so that both sides-the submitting jurisdiction and the minority
groups concerned about a change-should each be able to have the
right to go into court to appeal or to question the Attorney Gener-
al s decision on an objection?

Mr. COCHRAN. Well, no. A political subdivision, if there is a deci-
sion not to preclear, they can seek judicial relief-

Mr. WWEs. Now.
Mr. Com ua [continuing]. Via declaratory judgments from the

District of Columbia court.
Mr. Wms. And you say the minorities should have that, too, so

it is evenhanded?
Mr. CocHRwN. Yes. It has to be balanced out so minorities- have

the same access as political subdivisions.
Mr. WIDES. To the courts.
Mr. COCHPAN. And then, of course, I diverge from those who ad-

vocate this in my venue proposals. There are some who would ad-
vocate that venue should remain in the District of Columbia courts.
I look at section 5 and its extension to Alaska, Hawaii, New York,
and innumerable States, and conclude that section 5 can work very
well and very comfortably with local U. S. district courts having
jurisdiction if adequate protections are built in for minorities.

Mr. WIDES. Thank you.
Senator KENNmDY. Thank you very much, professor. We appreci-

ate your presence here. We would like to, on this issue, maybe get
back to you again on the language of what might be proposed as an
amendment.

Mr. Dershowitz-Nathan Dershowitz, American Jewish Congress.

STATEMENT OF NATHAN DERSHOWITZ, AMERICAN JEWISH CON-
GRESS, ACCOMPANIED BY MARC D. STERN, STAFF COUNSEL,
AMERICAN JEWISH CONGRESS
Mr. DERSHowrrz. Senator Kennedy, I would like to note before I

start my appreciation to the subcommittee for inviting the Ameri-
can Jewish Congress to come to testify today.

I would like to also note that we agree with, as a general matter,
the comments made by Senator Hatch in his introduction. The con-
flict between intent and effect is certainly not a glamorous issue. It
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is a difficult issue to deal with, but the fact that it is a difficult and
complex issue does not in any way reduce the fact that it is a very
important issue. We are appreciative of these hearings and the op-
portunity to express ourselves and what we think on this very com-
plex and difficult issue.

With certain understandings and reservations which we explain
below, we endorse S. 1992 and urge its enactment. The changes in
the political life of this country, most notably in the South, which
have occurred as a result of the Voting Rights Act are substantial
and cannot and should not be minimized. Most egregious and dis-
criminatory practices have been eliminated in all but a small
number of jurisdictions. Minority participation in voting has in-
creased substantially. More members of minority groups than ever
before hold elected office and, more significantly, minority groups
exert political influence in an even greater number of jurisdictions.

Still, as the case law and other issue developments show, the mil-
lenium has not yet arrived. The preclearance provisions of the
Voting Rights Act are not uniformly observed. Study after study
demonstrates that many changes subject to the preclearance provi-
sions of section 5 are not, or have not been, submitted to the Attor-
ney General. Those plans which have been submitted are not
always accepted and sometimes are even blatantly unacceptable.

Until it can be said with certainty that the right to the fran-
chise-the effective use of the franchise-is universally respected
and minority groups are confident of their ability to freely exercise
that right, there will be a need for the current preclearance sec-
tions of the Voting Rights Act. That hour has not yet arrived. Ac-
cordingly, those sections of the Voting Rights Act which are due to
expire this coming August should be extended without change.

Likewise, we believe that the Senate should, as did the House of
Representatives, approve the extension of the minority language
provisions of the act. The bilingual provisions have markedly im-
proved the participation of language minorities, notably Hispanics,
without imposing substantial costs, either financial or otherwise,
on local and State governments. They have encouraged and assist-
ed language minorities to take their rightful place in the electoral
process, though here, too, the effect of the previous exclusionary
policies has not yet been fully undone. The bilingual provisions,
therefore, should be extended.

While we recognize the need for amendments to section 2, we are
reluctant to endorse the amendments to section 2 contained in S.
1992. S. 1992 would amend section 2 in order to overrule the deci-
sion of the U. S. Supreme Court in City of Mobile v. Bolden, which
held that a violation of section 2 may be established only by proof
of discriminatory intent.

S. 1992 would substitute a results test for the Court's intent
standard. It would outlaw any practice "which results in a denial
or abridgment" of the right to vote, provided that:

The fact that members of a minority group have not been elected in numbers
equal to the group's proportion of the population shall not, in and of itself, consti-
tute a violation of this section.

In our view, this proposal is vague and inherently self-contradic-
tory. We believe that the proposed section 2 may be applied by the
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courts and legislatures so that, in practice, it implements a system
of proportional representation; that is, a system in which effective-
ness of the franchise is measured by the skin color of the persons
elected. This is particularly so because the House Committee report
changes the definition of dilution by omitting one of the factors
previously considered by the courts, namely responsiveness. Al-
though responsiveness is difficult to analyze andprove, it is a
factor which serves to shift the emphasis away from statistical
analysis to political factors.

Although we understand that this conclusion is not intended by
the sponsors of S. 1992, we are not satisfied that the statutory lan.
guage or legislative history is sufficiently clear to preclude such an
interpretation. It may be that our reservations are unwarranted or
that the legislative history would be sufficient to clarify that S.
1992goes no further than we, believe the Voting Rights Act should.

If the committee, however, is convinced that the bill should be
amended, we propose adoption of a standard based in large meas-
ure upon the Supreme Court's decision in White v. Regester a case
decided 7 years before Bolden. The concept, expressed so well by
Justice White in White v. Regester, is that to sustain a claim of a
violation:

It is not enough that the racial group allegedly discriminated against has not had
legislative seats in proportion to its voting potential. The plaintiffs burden is to pro-
duce evidence to support findings that the political processes leading to nomination
and election were not equally open to participation by the group in question, that
its members had less opportunity than did other residents in the district to partici-
pate in the political process and to elect legislators of their choice.

-Till concept is developed in more detail in-the Fifth Circuit's de-
cision in Zimmer and in the Supreme Court's earlier decision of
Whitcomb v. Chavis.

Our written submission explains in depth our opposition to pro-
portional representation, reviews in detail the state of the law

fore and after Bolden, and explains why the language we propose
satisfies these concerns in terms of the applicable law. I will not
reiterate that now but note only that some elements of pre-Bolden
cases which we view as important do not seem to be included in
the word result used in section 5.

Nevertheless it seems clear that there is a good deal of common
ground between S. 1992 and the positions we are asserting. We be-
lieve that the following principles, all of which are said to be em-
bodied in S. 1992, should govern the revision of section 2:

One, there is no need to prove malevolent intent by direct evi-
dence. I think all parties concede that there is no need for a "smok-
ing gun."

Two, the qualitative burden of proof imposed by the Supreme
Court in Bolden was too high; in any event, it is of uncertain mean-
Ing.Three, section 2 should not embody the effect standard applicable

to section 5; that is, a guarantee against a retrogression in minor-
ity political power.

Four, the Voting Rights Act should not be construed to impose a
system of proportional representation, nor should the primary
focus in determine a violation of the act be on the basis of race or
ethnic background of the person elected.
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Five, the failure of a minority group to elect its members is a rel-
evant evidentiary fact.

Six, section 2 should apply to all types of voting discrimination
by all jurisdictions.

Seven, a violation of section 2 occurs when, after a detailed anal-
ysis of the operation of the political system of a jurisdiction the
record discloses that minority groups are excluded from the oppor-
tunity to influence the political system on racial or ethnic grounds.

We believe that all of these objectives can be met with carefully
drafted language tracking the concept as expressed by the majority
of the Supreme Court in White v. Regester, which I quoted earlier.

We do not believe that the present section 2 accomplishes this
objective.

Senator KENNEDY. So from what I understand, you feel that the
test in White v. Regester is all right.

Mr. DERSHOWITZ. We feel that the test in White v. Regesteris ac-
ceptable.

Senator KENNEDY. Really, the question is whether the language
of 2 tracks that.

Mr. DERSHOWITZ. Our feeling is, and listening to the people who
had testified earlier, I have the feeling that if we had an expansive
view of intent or a restrictive view of effect, either side of the two
extremes, we would not be here debating.

The problem is trying to take a complex issue and trying to say:
"Which of two words do you choose?" Well, there has been a lot of
litigation on the issue, and one cannot resolve difficult, complex
issues by saying, choose either the word intent or the word effect.
It depends upon what you mean. I think that was the cause of most
of the disagreement that I heard this morning between Professor
Younger, on the one hand, and Professor Cox, on the other hand;
they were not necessarily disagreeing in substance Each one was
using a word and then saying: "Where does this word lead you?"
There is where the problem is with this complex piece of legisla-
tion.

If, for example, Senator, the amendment that were added to
eliminate the proportional percentages would be clarified and ex-
panded, that could be a solution I think would be acceptable; or if
the word intent were expanded in order to show that it really en-
compasses the pre-Bolden concepts, I think that would be accept-
able.

I think, to a large extent, we are having a problem because we
are trying to take difficult concepts and resolve them into one
word. I don't think it works.

Senator KENNEDY. Could you give us some suggested language?
Mr. DERSHOWITZ. Yes, we will. Basically, it will be tracking the

concepts that are contained in White v. Regester, and and the Whit-
comb v. Chavis the Zimmer concepts that were enunciated earlier. I
think that would solve the problem.

Senator KENNEDY. You heard the concern that Professor Cox had
with the "intent" test and being able to consider the other circum-
stantial evidence that it might invite, statements or comments that
would make it more difficult to reach a judicial outcome, develop,
really., bascially, a phony record on it. I am wondering if you would
just give us your reaction.
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Mr. DzRsHowrrz. My reaction is that, of course, could happen. It
is difficult, if not impossible, to distill the mental elements that are
necessary if one looks at the word "intent" in terms of a "smoking
gun." But I think the nature of the discussion has been that one is
talking about a more expansive view of intent and looks at certain
critical factors for purposes of deciding what goes into that mental
element. That will alleviate the problem, I think.

Senator KzmmmY. I do not know whether you have further com-
ments. What I would like to do, pending the return of the chair-
man, is perhaps have Mr. Brink come on up as we did with the ear-
lier witnesses, and if you would remain and move over, and per-
haps we could have some exchange here which would help to en-
lighten the record, if that is agreeable, and then we can come back
to some questions. Would that be satisfactory?

Mr. DESsHOWITz. Certainly.
[The prepared statement of Mr. Dershowitz and additional mate-

rial follows:]
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PREPARED STATEMENT OF NATHAN Z, DERSHOWITZ

The American Jewish Congress welcomes this opportunity to

testify on S. 1992 (H. 3112), a bill to extend the Voting Rights

Act of 1965, and to amend certain of its provisions. With certain

understandings and reservations explained below, we endorse this

bill and urge its enactment. Although the explanation of our

reservations, which relate solely to the proposed revisions of 5 2

of the Act, takes up the bulk of this testimony, this allocation

should not be viewed as an indication that we do not

wholeheartedly support strong federal legislation to protect the

franchise of all Americans.

The American Jewish Congress is a membership organization

of American Jews founded in 1918. One of its most deeply felt,

and most vigorously pursued, organizational purposes is the

elimination of the blight of racial discrimination from all

aspects of American life. Nowhere is the elimination of this

blight more important than in the exercise of the franchise,

whether through denial of access or through sophisticated devices

which improperly frustrate its effective exercise. In a

democracy, there should be no need to justify at length

legislation designed to overcome the exclusion of whole segments

of the population from participation in political power.

The Voting Rights Act of 1965, and particularly § 5, which

requires certain jurisdictions, chiefly, but not exclusively, in

the South, to "pre-clear" changes in electoral practices with

either the Attorney General or the District Court for the District

of Columbia, provides the necessary assurances that the right to

the franchise -- "the right preservative of all other rights" --
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will not be abridged in violation of the Fourteenth and Fifteenth

Amendments by those jurisdictions which have a history of racial

discrimination in voting. It is unfortunate that, over one

hundred years since the enactment of those Amendments, it can

still not be said with confidence that all states and their

political subdivisions abide by those guarantees. Since the most

recent census- for example, the Attorney General has rejected,

under 1 5, reapportionment plans in several states.

To be sure, significant progress has been made. The

changes in the political life of this country, most notably in the

South, which have occurred as a result of the Voting Rights Act

are substantial, and cannot and should not, be minimized. The

most egregious discriminatory practices have been eliminated in

all but a small number of jurisdictions. Minority participation

in voting has increased substantially. More members of minority

groups than ever before hold elected office, and more

significantly, minority groups exert political influence in an

even larger number of jurisdictions.

S. 1992 (H. 3112) recognizes this progress. It provides a

more liberal and workable mechanism than currently exists for

covered jurisdictions to "bail out" of the preclearance sections

f0-fthe Act-upon a demonstration that they have abided by the

Act. We believe that these provisions substantially undercut any

argument that the preclearance provisions of the Act unfairly

penalize law abiding jurisdictions for policies that are now part

of the remote past. Although some have raised questions about

certain aspects of the bailout provisions contained in S. 1992, we

believe that those problems are not serious enough to preclude

enactment of the bill in its present form.
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Still, as the case law and other recent developments show,

the millennium has not yet arrived. The preclearance provisions of

the Voting Rights Act are not uniformly observed. Study after

study demonstrates that many changes subject to the preclearance

provisions of § 5 are not, or have never been, submitted to the

Attorney General. Those plans which have been submitted are not

always acceptable; sometimes they are even blatently unacceptable.

As noted above, the Department of Justice has objected, under 6 5,

to districting plans in several states on the ground that the

plans deprive protected groups of their rights. A small number of

jurisdictions continue to act as if the Fourteenth and Fifteenth

Amendments had never been enacted. Without the protection of

preclearance, many voters would be deprived of their

constitutional rights.

To be sure, persons affected could bring challenges under

either 5 2 of the Voting Rights Act, which forbids discrimination

in voting, or directly under the Constitution. As discussed more

fully below, litigation under these sections currently requires a

different, and harder to satisfy, burden of proof, than 5 5.

Litigation, however, is usually a drawn out process and may not

result in a vindication of important rights until years -- and

perhaps several elections -- have passed. Most importantly, not

all those whose rights are affected have access to counsel with

the resources to bring such suits. The preclearance sections

properly shift these burdens to the jurisdiction seeking to change

the status quo.

Only when it can be said with certainty that the right to

the franchise -- the effective use of the franchise -- is
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universally respected, and minority groups are confident of their

ability to freely exercise it, will there no longer be a need for

the preclearance sections of the Voting Rights Act. That hour has

not yet arrived. Accordingly, those sections of the Voting Rights

Act which are due to expire this coming August should be extended

without change.

Likewise we believe that the Senate should, as did the

House of Repressentatives, approve an extension of the minority

language provisions of the Act, 42 U.S.C. I 1973aa-la. In brief,

these sections require the provision of bilingual voting materials

in jurisdictions with high concentrations of voters whose primary

language is not English. S. 1992 (H. 3112) would extend these

sections so that they expire at the same time as the other

temporary sections of the Act. The bilingual provisions have

markedly improved the participation of language minorities,

notably Hispanics, without imposing substantial costs, either

financial or otherwise, on local and state governments. The

bilingual provisions have encouraged and assisted language

minorities to take their rightful place in the electoral process,

although here, too, the effect of previous exclusionary policies

has not yet been fully undone. The bilingual provisions,

therefore, should be extended. We note in this regard that the

Administration, which was originally undecided about the

desirability of extending these provisions now supports

extension.

Section 2 of the Bill

While we recognize the need for amendments to 5 2, we are

reluctant to endorse the amendments to 1 2 contained in S. 1992

(H. 3112). We believe that these difficulties, which can be dealt
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with without subverting the purposes of this bill, should

preferably be eliminated with statutory language or, if that is

not possible, clear legislative history. S. 1992 would amend § 2

of the Voting Rights Act of 1965, a permanent section of the U.

S. Code, 42 U.S.C. S 1973, in order to overturn the decision of

the United States Supreme Court in City of Mobile v. Bolden, 446

U.S. 55, (1980) which held that a violation of that section may be

established only by proof of discriminatory intent. S. 1992 would

substitute a modified effect test for the Court's intent standard.

It would outlaw any practice "which results in a denial or

abridgement" of the right to vote, provided that "the fact that

members of a minority group have not been elected in numbers equal

to the group's proportion of the population shall not, in and of

itself, constitute a violation of this section." In our view this

proposal is, standing alone, vague and inherently

self-contradictory. However, there is a more fundamental reason

for our reluctance to endorse this section as it is currently

written. We believe that the proposed S 2 may be applied, by the

courts (and legislatures) so that in practice it implements a

system of proportional representation -- that is, a system in

which effectiveness of the freedom to vote is measured by the skin

color of the persons elected.

We understand that these results are not intended by the

sponsors of S. 1992. It is our understanding that the supporters

of S. 1992 do not intend to equate the standard under 5 2 with the

non-regression effects standard of § 5, and that, in this view, S.

1992 would not allow a plaintiff to make out a 5 2 case merely by

a showing that a particular group is not electing representatives
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in proportion to its presence in the population. We agree that

these principles ought to govern 5 2 cases, but we are not

satisfied that the House-passed language, or the legislative

history, is sufficiently clear to preclude an interpretation which

would tend toward a principle of proportionality.

A review of the testimony submitted in support of the

legislation in the House indicates that most of the difficulties

which we have with S. 1992 were not intended, and could be cured

without substantially changing the substance of S. 1992. We

understand that the same is true of the Senate testimony,

While we are not satisfied with the language of S. 1992, we

believe that the decision in Bolden does pose real difficulties

for plaintiffs which we believe should be addressed -- and cured

-- legislatively. Among the most significant of these is the

possibility that Bolden requires direct evidence of an intent to

discriminate -- a requirement that would make it impossible for

minorities to establish discrimination since public officials no

longer admit to racially discriminatory motives.

It is apparent that the difficulties we perceive in the

House bill stem in part from a difference in emphasis. The

testimony before the House, as well as the House report, focus on

the question of whether particular at-large electoral schemes

effectively disenfranchise minority groups. Our focus is

primarily on the allocation of seats in single member districting

schemes. This difference in focus may explain a good deal of the

differences between our view of the Act and those of the sponsors

and the House Committee.

We believe it necessary to state and explain our opposition
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to proportional representation and to review in detail the state

of the law both before and after Bolden.

OUR OPPOSITION TO

PROPORTIONAL REPRESENTATION

Ethnic, religious and racial groups frequently have, as a

result of various social and cultural factors, unique points of

view on matters of public policy which tend, in a broad way, to

reflect themselves in the way members of these groups vote. This

fact is of vital importance to political parties and candidates.

It is not, however, the business of government to encourage or

prohibit such voting for the "First Amendment assures every

citizen the right to cast his vote for whatever reason he pleases

0400 Anderson v. Martin, 375 U.S. 399 (1964)." Kirksey v. City

of Jackson, 663 F.2d 659 (5th Cir. 1981). Voting for or against a

candidate on the basis of his or her race or ethnicity is thus

constitutionally protected. Recognition of the political facts of

life, but unwillingess to impose governmental insurance of their

institutionalization is not, in our view, contradictory. Rather,

it reflects a theoretically sound, and historically validated,

approach to politics and ethnicity.

Ethnicity is a fact of life in this country. It would be

naive to expect politicians to ignore it. Moreover, in a

democracy it would be wrong for the elected representatives of the

people to ignore such an important element in the lives of their

constituents. No doubt, racial and ethnic considerations are

informally considered during the redistricting process. See Burns

v. Richardson, 384 U.S. Z3 (1960). On the other hand, ethnicity,
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if carried too far, would be destructive of the sense of

community essential for the well being of this nation. We believe

that government goes too far when it formally institutionalizes,

either through rigid quotas or otherwise, racial, ethnic and

religious divisions, whether in the context of allocation of

welfare benefits, jobs or political power. The difficulty

encountered by countries such as Canada and Belgium, which have

tried to devise systems of assuring representation along ethnic

lines, cautions against attempting to institutionalize group

status in the political process. The potential for harm is

magnified when only some groups are afforded special protection

from the normal operation of the political process.* Cf. City of

Mobile v. Bolden, supra, 446 U.S. at n.26.

Allocating political power along racial or ethnic lines

also stereotypes individual members of these groups. It is not

true, for example, that all Blacks, Hispanics or Jews share common

view on every question of public concern. A-fortiori, it is not

true that various ethnic groups are fungible. The danger of

imposed racial or ethnic grouping is not only -that individual

dissenting views within these groups will be muffled; it is that

elected and government officials will have a stereotyped picture

of these groups and their individual members.

The proposed revision of § 2 does not purport to mandate a

system of proportional representation; indeed, it appears to

* It is true that in United Jewish Organizations v. Carey, 430
U.S. 144 (1977) the Supreme Court held that states could consider
racial factors in redistricting. We urged a different result in
that case, but recognize that our view did not become the law.
Nevertheless we do not believe Congress should mandate that result
on a nationwide basis, nor do we believe that, except in
extraordinary circumstances, states should redistrict on a racial
basis.
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explicitly reject any such notion. We understand that in

testimony before this subcommittee, both the sponsors and

supporters of this legislation have disavowed any intention to

implement such a system. A review of current law and the proposed

changes will show, however, that the result may nevertheless be

the same. It is difficult to quantify that risk, but even if only

minimal, we believe that there is no reason to run that risk at

all, particularly since it is possible to eliminate the risk

without undermining the protection which should be afforded to the

effective exercise of the franchise.

There appears to be a general consensus that the Voting

Rights Act should not require proportional representation. There

is, however, a good deal of disagreement over whether the present

language of S. 1992 is sufficient to insure that the courts do not

implement such a requirement. We believe that the present

language is not as clear as it-could be, and that the legislative

history in the House does not clear up these problems. On the

other hand, we believe that an intent requirement, particularly in

the form of a requirement that a "smoking gun" be shown, is not

necessary to insure that the Act does not require proportional

representation, and indeed, would unnecessarily permit

jurisdictions to escape liability for discriminatory electoral

schemes.

Pre-Bolden Law

Ever since its landmark decision in Reynolds v. Sims, 377

U.S. 533 (1964), in which it held that the Fourteenth Amendment

embodied a "one-man, one vote" principle, the Supreme Court has

wrestled with claims that particular redistricting schemes,
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usually involving multi-member districts, while in compliance with

that principle, accord different weight to the votes of particular

groups of voters. See, e~j., Fortson v. Dorsey, 379 U.S. 433

(1965); Lucas v. Forty-Fourth General Assembly of State of

Colorado, 377 U.S. 713 (1964); Burns v. Richardson, 384 U.S. 73

(1966); Whitcomb v. Chavis, 403 U.S. 124 (i971); White v.

Regester, 412 U.S. 755 (1973). The Court has steadfastly rejected

the contention that multi-member districts inevitably

unconstitutionally dilute the votes of political or racial

minorities within such districts, see Whitcomb v. Chavis, supra.*

It has, however, held that such districting, and presumably

reapportionments in general, are invalid where they operate to

"minimize or cancel out the voting strength of racial or political

elements of the voting population," Fortson v. Dorsey, supra, 379

U.S. at 439.

In determining whether a particular practice impermissibly

"operates to cancel out the voting strength of racial ... elements

of the voting population," the Court has been cognizant of the

fact that, in our democratic system, the majority rules, and that

those groups which cannot muster political majorities, whether

by virtue of their own lack of strength, or their inability to

form coalitions with other groups, lose. That simple political

fact of life is neither a denial of the franchise nor of equal

protection to those who support a losing candidate. Whitcomb v.

Chavis, supra. Accordingly, the Court has always insisted on a

greater evidentiary showing than the bare fact that a group has

* The theory that such districts are inevitably unconstitutional

is laid out in Whitcomb v. Chavis, supra, 403 U.S. at 143-45.
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not elected its members in proportion to its presence in the

population. Rather, it has insisted on the far greater showing

that the political process is not "equally open to participation

by the group in question." White v. Regester, supra.

In none of its decisions prior to Bolden did the Supreme

Court focus on the question of whether plaintiffs' burden in a

dilution case, as such claims are called, included a showing that

the practice was adopted or maintained intentionally in order to

cancel out minority voting strength. At the same time, it is also

true that the Court had never held that it was necessary to

produce a confession from public officials that a practice was

adopted in order to disenfranchise minorities. No such showing

was made in White v. Regester, the only case in which the Supreme

Court has invalidated multi-member districts. It was, however,

clear that proof of intentional discrimination would state a claim

for relief, see Gomellion v. Lightfoot; 364 U.S. 339 (1961);

Wright v. Rockefeller, 376 U.S. 53 (1964); what was not clear was

whether it was a necessary element of a dilution claim.

While the Supreme Court was wrestling with the dilution

problem, other courts, notably the then Fifth Circuit, where the

bulk of the dilution cases have arisen, were also considering the

question. There, too, it was not until fairly recently that the

court' attention was directed to the intent/effect problem. For

convenience, we focus on the Fifth Circuit's cases.

The early cases did not explicitly require a showing of

intent in order to demonstrate a case of illegal vote dilution.

However, as early as Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir.

1973) aff'd on other grounds sub nom. East Carroll Parish School
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Bd. v. Marshall, 424 U.S. 636 (1975), the Fifth Circuit had

insisted on more than a showing that a particular group was not

electing its own members in proportion to its share of the

population. It did so in the course of defining the concept of

dilution.

... [Wihere a minority can demonstrate a
lack of access to the process of slating
candidates, the unresponsiveness of
legislators to their particularized
interests, a tenuous state policy under-
lying the preference for multi-member or
at-large districting, or that the exis-
tence of past discrimination in general
precludes the effective participation in
the election system, a strong case [of
unconstitutional vote dilution] is made.
Such proof is enhanced by a showing of the
existence of large districts, majority
vote requirements, anti-single shot voting
provisions and the lack of provision for at-
large candidates running from particular
geographical subdistricts. The fact of
dilution is established upon proof of the
existence of an aggregate of these factors.

Id., 485 F. 2d at 1305.

Thus, although there was no discussion in Zimmer of the

need to establish a malevolent intent, cf. id. at 1304, n.16, it

was clear that effect alone was not sufficient. Two points are

particularly worthy of note: included among the elements of

proof was 1) a showing of non-responsiveness -- that is, a

showing that minorities had no influence on the political process,

and that political figures were able to ignore the needs and

desires of a large minority group and still secure election, and

2) a showing that the state or locality had no important policy

reason justifying a challenged policy. That latter requirement,

which is logically irrelevant to the question of whether a

particular scheme dilutes the role of minorities, demonstrates
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that the impact on minorities is not the only relevant factor* in

determining whether a particular scheme should be stricken.

In other words, effect alone was not sufficient to carry

plaintiffs' burden under the Constitution.

In the wake of Washington v. Davis, 426 U.S. 229 (1976),

and Arlington Hts. v. Metropolitan Housing Develop. Corp., 429

U.S. 252 (1977), which held that the equal protection clause was

not violated absent a shoving of intentional discrimination, the

Fifth Circuit undertook, in the course of deciding four

consolidated cases, to determine whether an intent to dilute was

an element of the plaintiffs' case. The court held, over one

partial dissent, that a showing of intent was necessary but that

the Zimmer evidentiary factors gave rise to a presumption of

intent, which could be rebutted, as a factual matter, by a

defendant jurisdiction. Having established this principle, the

Fifth Circuit then undertook to review the factual record in each

of the cases before it. In one of these cases, Bolden v. City of

Mobile, 571 F.2d 238, (5th Cir. 1978), the court concluded that

the record demonstrated that the particular districting scheme at

issue was maintained for the purpose of diluting the black vote,

and accordingly violated plaintiffs' rights under both the

Fourteenth and Fifteenth Amendments.

It was the determination that the evidence was sufficient

to demonstrate intentional discrimination that the Supreme Court

* The Fifth Circuit did deal briefly with the question of intent.
See id. at 1304 n. 16. While the Court may have meant to hold that
a showing of intent was irrelevant, what it actually held was that
even a showing of malevolent intent was insufficient absent a
showing of an adverse impact on minority groups. We suggest that
this somewhat cryptic holding, which is probably no longer good
law, reflects the fact that the courts had not yet focused on the
question of intent and effect.
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overturned in Bolden. The holding of the plurality was not that

the Fifth Circuit had incorrectly applied an effect standard to

the Fourteenth Amendment claim, but that it had erred in

determining that the factors enunciated in Zimmer, as applied to

Mobile, were sufficient to sustain a finding of purposeful

discrimination.

In affirming the District Court, the Court
of Appeals acknowledged that the Equal Pro-
tection Clause of the Fourteenth Amendment
reaches only purposeful discrimination, but
held that one way a plaintiff may establish
this illicit purpose is by adducing evidence
that satisfies the criteria of its decision in
Zimmer v. McKeithen, supra. Thus, because the
appellees had proved an "aggregate" of the
Zimmer factors, the Court of Appeals concluded
that a discriminatory purpose had been proved.

- That approach, however, is inconsistent with
our decisions in Washington v. Davis, supra,
and Arlington Heights, supra. Although the
presence of the indicia relied on in Zimmer
may afford some evidence of a discriminatory
purpose, satisfaction of those criteria is not
of itself sufficient proof of such a purpose.
The so-called Zimmer criteria upon which the
District Court and the Court of Appeals relied
were must assuredly insufficient to prove an
unconstitutionally discriminatory purpose in
the present case.

City of Mobile v. Bolden, supra, 446 U.S. at .

The plurality, however, did not explain what evidence would

be sufficient to prove intent. Justices White and Blackmun

disagreed with the Court's evaluation of the evidence and were

joined in their disagreement by Justices Brennan and Marshall.

Although the plurality opinion of the Court would have held

that dilution claims are not cognizable at all under § 2 of the

Voting Rights Act or the Fifteenth Amendment, the remaining five

Justices held that 6 2 (and the Fifteenth Amendment) in fact

applied to such a claim. A different majority, however, agreed
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that 12 merely restated the prohibition of the Fifteenth Amendment

and that the Fifteenth Amendment also incorporated an intent

standard. In sum, a violation of 1 2 and the Fourteenth and

Fifteenth Amendments exists only if a jurisdiction intends to

disenfranchise minorities. However, both provisions prohibit

dilution of the right to vote, as well as discrimination in access

to the ballot.

By contrast, the law under 1 5 is relatively simple. That

section applies only to changes related to the electoral process

in "covered" jurisdictions. Allen v. Bd. of Education, 393 U.S.

544 (1969); City of Richmond v. U. S., 422 U.S. 358 (1975).

Unlike 1 2, which, as construed in Bolden, requires a showing of

intentional discrimination rather than a showing of effect, 1 5

prohibits practices which have a discriminatory effect without

regard to intent, City of Rome v. U. S., 446 U.S. (1980).*

A discriminatory effect is one which results in a deterioration in

the political strength of minorities, Beer v. United States, 425

U.S. 141 (1976). Moreover, the burden of proving a lack of

discriminatory intent or effect is on the jurisdiction. City of

Rome v. U.S., supra. It is somewhat unclear whether it is open to

* Although we oppose the use of an effect test under 1 2, and the
sponsors of the bill apparently disavow such an intention, we do
not believe that the limited effect test applicable under 1 5
should be altered. To begin with, 1 5 is applicable only in
jurisdictions with prior records of discrimination, and, if the
revised bailout sections are enacted, only jurisdictions that have
not overcome their past history of discrimination will be subject
to its provisions. Second, 1 5 is not permanent legislation; it
is subject to periodic review. When Congress determines that 1 5
is no longer necessary to overcome prior discrimination, the
effect test will cease to be operative. Finally, 1 5 is
applicable only to changes, and not to existing practices which
under a particular set of circumstances might work to the
disadvantage of one group or another.
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a jurisdiction to justify a practice against a charge that it has

the effect of discriminating on the basis of race on the ground

that that practice serves an important public purpose. The answer

appears to be that it is. See City of Richmond v. U. S., supra,

422 U.S. at 369. The Department of Justice seems to believe so

as well. See, e.g., Hale County v. U. S., 496 F. Supp. 1206

(D.D.C. 1980). The final difference between the preclearanee

sections of § 5 and the prohibitions of '1 2 is that the latter are

permanent and the former are not.

The Case Law Subsequent to Bolden

The Fifth Circuit has, in several cases decided after

Bolden, attempted to redefine the plaintiff's burden in S 2 cases,

McMillan v. Escambia County, 63_L24d_1239 (5th Cir-.... 1981); Lodge

v. Buxton, 639 F.2d 1358 (5th Cir.) prob. juris. noted, 50

U.S.L.W. 3244 (1981); cf. U. S. v. Uvaldi Ind. School Dist., 625

F.2d 547 (5th Cir. 1980).

The Lodge case contains the fullest discussion of

post-Bolden law. In that case, the court first determined that

there is no need for plaintiffs to produce a "smoking gun." That

view of Bolden seems plainly correct, given the plurality's

references to Arlington Heights v. Metropolitan Housing Dev.

Corp., supra, and Washington v. Davis, supra, both of which hold

that intent may be proven circumstantially.

Next, the court determined that, after Bolden, the Zimmer

criteria could no longer be said to give rise to a presumption of

intent to dilute. Finally, in the view of the Fifth Circuit,

Bolden also held that a showing of unresponsiveness to the needs

of minorities is a sine qua non of a dilution case:
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A cause of action under the Fourteenth or
Fifteenth Amendment asserting unconstitu-
tional vote dilution through the maintenance
of an at-large electoral system is legally
cognizable only if the allegedly injured group
establishes that such system was created or
maintained for discriminatory purposes.
A discriminatory purpose may be inferred
from the totality of circumstantial
evidence. An essential element of a prima
facie case is proof of unresponsiveness by
the public body in question to the group
claiming injury. Proof of unresponsiveness,
alone, does not establish a prima facie case
sufficient to shift the burden of proof to the
party defending the constitutionality of the
system; responsiveness is a determinative
factor only in its absence. The Zimmer
criteria may be indicative but not dispositive
on the question of intent. Those factors are
relevant only to the extent that they allow the
trial court to draw an inference of intent.
639 F.2d at 1375. (citation omitted).

The Supreme Court heard argument this week in Lodge and its

decision, which should be handed down by the end of its current

term, may well clarify the Court's holding in Bolden.*

Under Lodge's reading of Bolden,both 1 2 and the Fourteenth

and Fifteenth Amendments impose a requirement that a plaintiff

prove an intent to disenfranchise minorities. While Congress can

do nothing to change the substantive elements of a plaintiff's

case under the Constitution, it can, of course, amend the Voting

Rights Act so that it specifies exactly what plaintiff's burden is

in a case claiming dilution.

There is a good deal of confusion, some of it semantic,

about what reforms are necessary to respond to Bolden. Some use

the term "burden" to refer to the types of evidence that are

* We say may because Lodge presents several other questions. It
may be that, as a result of its determination of those questions,
the Court will find it unnecessary to address this question.
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admissible in the trial of a dilution case -- direct evidence (the

smoking gun theory), circumstantial evidence, hearsay, and the

like. Although we read Bolden as holding that circumstantial

evidence can be sufficient to carry the plaintiff's burden of

proof, it would be perfectly appropriate for the Congress to make

that explicit.

A rule prohibiting the use of circumstantial evidence, or

requiring some direct evidence would, of course, make it virtually

impossible to prove a dilution claim, no matter how valid, since

public officials are unlikely to admit to improper racial motives.

Persons engaged in unlawful conduct seldom
write letters or make public pronouncements
explicitly stating their attitudes or objec-
tives; such facts must usually be discovered
by inference; the evidence does not come in
packages labelled, "Use me," like the cake,
bearing the words "Eat me," which Alice found
helpful in Wonderland.

F. W. Woolworth Co. v. N.L.R.B., 121 F.2d 658, 660 (2nd Cir.

1941).

To the extent that the revision of 1 2 contained in S.

1995 (H. 3112) is meant, as its supporters frequently claim, to

clarify the law in this regard, we endorse it.

It is also possible that proponents of the proposed

Amendment to 1 2 of the Voting Rights Act simply believe, as did

Justices White and Blackmun, that the Supreme Court in Bolden

simply insisted on too much proof in order to sustain a finding of

racial animus. This appears to be a valid criticism of Bolden,

but it is apparent that the proposed amendment to § 2 does not

leave the legal standard enunciated in Bolden intact, while

lowering plaintiff's quantitative burden of proof.
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The third possibility is that proponents of the proposed

amendment to £ 2 are interested not in changing the type or

quantity of proof, but in changing the elements of a dilution case

under 1 2.

The House Committee explained its revision of 12 as

follows:

Section 2 of H.R. 3112 will amend Section 2
of the Act to make clear that proof of dis-
criminatory purpose or intent is not required
in cases brought under that provision. Many
of these discriminatory laws have been in
effect since the turn of the century. Efforts
to find a "smoking gun" to establish racial
discriminatory purpose or intent are not only
futile, but irrelevant to the consideration
whether discrimination has resulted from such
election practices.*

The proposed amendment does not create a
right of proportional representation.
Thus, the fact that members of a racial or
language minority group have not been
elected in numbers equal to the group's
proportion of the population does not, in
itself, constitute a violation of the
section although such proof, along with
other objective factors, would be highly
relevant. Neither does it create a right
to proportional representation as a remedy.

This is not a new standard. In determining
the relevancy of the evidence the court should
look to the context of the challenged standard,
practice or procedure. The proposed amendment
avoids highly subjective factors such as responsive-
ness of elected officials to the minority commun-
ity. Use of this criterion creates inconsisten-
cies among court decisions on the same or similar
facts and confusion about the law among govern-

*This portion of the House Report is somewhat misleading. While
proof that a given practice was instituted in order to
disenfranchise minorities is sufficient to carry plaintiff's-
burden, City of Richmond v. United States, supra, 422 U.S. at
378-79, the courts have made it clear that a practice maintained
for discriminatory purposes, even though not originally intended
for this purpose, may likewise be challenged. In such cases, the
evidence is likely to be much more current, City of Mobile v.
Bolden, 446 U.S. at 1449; McMillan v. Escambia County, supra, 638
F.2d at 1244.



1590

ment officials and voters. An aggregate of
objective factors should be considered such as a
history of discrimination affecting the right to
vote, racially polarized voting which impedes the
election opportunities of minority group members,
discriminatory elements of the electoral system
such as at-large elections, a majority vote require-
ment, a prohibition on single-shot voting, and
numbered posts which enhance the opportunity for
discrimination, and discriminatory slating or the
failure of minorities to win party nomination. All
of these factors need not be proved to establish a
Section 2 violation.

The amended section would continue to apply to
different types of election problems. It
would be illegal for an at-large election scheme
for a particular state or local body to permit a
bloc voting majority over a substantial period
of time consistently to defeat minority candi-
dates or.candidates identified with the inter-
est of a racial or language minority. A
districting plan which suffers from these
defects or in other ways denies equal access
to the political process would also be illegal.

(H.R. Rep. 97-228 at 29-31)

As explained by the House Committee, the proposed revisions

of $ 2 would accomplish several changes.

First, and most significantly, the bill would overturn that

part of Bolden which required a finding of intent to establish a

violation of the Voting Rights Act by reverting to the standards

enunciated in White v. Regester, supra. which do not include a

showing of "intent" in the sense of a smoking gun. On the other

hand, these criteria fulfill the same purpose as the Supreme Court

intended the intent test to fulfill -- a guarantee against

proportional representation.

However, the tests would not include a need for a showing

of unresponsiveness, which in the Fifth Circuit, at least, is a

sine qua non of a dilution case, and which was one of the factors

considered in both White v. Regester, supra, and its predecessor,
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Whitcomb v. Chavis, supra. Thus, although the report does not

mention it, the proposed amendment would not only overturn Bolden,

but significant portions of White v. Regester, Whitcomb v. Chavis

and Zimmr-v. McKeithen, supra, as well.

Second, it would make absolutely clear that £ 2 of the

Voting Rights Act reaches practices such as dilution which, while

not interfering with the right to vote as such, would make that

right less valuable. This, too, is a change we endorse. As

noted, the Fifth Circuit has interpreted Bolden to cover such

practices, but this holding is not beyond question in view of the

plethora of opinions in Bolden. It also makes clear that,

contrary to the views of the dissenting judges in City of Rome v.

U. S., supra, the prohibition on improper dilution applies to

local elections.

We understand that the language of the section "which

results in the denial or abridgment" was chosen so that it would

be clear that 1 2 did not embody the same "effects" test as 1 5.

While we agree that the £ 5 effects test is inappropriate for

nationwide application, the linguistic distinction is, in our

view, too metaphysical to endure, particularly since it is not

explained anywhere else in the legislative history.

The objective criteria by which the House report

contemplates the resolution of dilution claims focus on the

ability of minority co unity voters to elect minorities to public

office -- not on whether minorities can effectively make their

voices heard in the political process through the building of

coalitions and the like. This is, as we have shown, a significant

change in the law of dilution as it existed before Bolden.
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Although cast in technical, almost evidentiary terms, the

changes that the proposed 1 2 would make are profound and go to

the very underpinnings of a democratic society. The House bill

would eliminate responsiveness as an element of a dilution case.

Responsiveness in a rough way measures political influence.

Accordingly the Fifth Circuit in Zimmer regarded it as one of the

most important evidentiary facts in establishing dilution. Its

omission from the list of factors to be considered in determining

whether dilution has occurred -- an omission not emphasized by

supporters of this bill in testimony before this Subcommittee --

is a reflection of this fundamental philosophic shift. At the

same time, we recognize that proving responsiveness is a difficult

matter, and that in some cases a jurisdiction may be numerically

responsive, while minority communities remain effectively

disenfranchised.

The omission of this element would be less significant if

the statute were clear on its face that proof of a violation

requires a showing that elements integral to the political

process, such as a history of discrimination in voting,

anti-single-shot rules, at large election, majority vote

requirement, exclusionary slating procedures, one party rule, and

the like, and not society at large -- have operated to deny a

minority group a fair opportunity to influence the political

process. Moreover, as S. 1992 does, the statute should explicitly

disavow requirement of proportional representation. The

legislative history should make clear that a prima facie case is

not made out merely by lack of minority elected officials.

Determining a violation under this standard would require a
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sensitive inquiry into all the facts and circumstances of a

particular case. A court would not be able to find a violation of

the Act unless it were able to conclude that the lack of political

success was due not to race neutral political factors -- such as

membership in the "wrong" political party -- but to racial

factors. It is our expectation that only in truly egregious cases

will this standard be satisfied.

To be sure, minority voters have the right to prefer

members of their own groups to represent them. The persistent

failure of politically cohesive minority groups to elect members

of their group is surely a relevant evidentiary factor, and one

which is entitled to significant weight. Government should not be

permitted intentionally, or without sufficient reason, to

frustrate this right, we do not believe it proper, however, for

the federal governent to insist that such choices are the sole, or

even best, measure of minority political expression. Since as it

stands, the revision of 5 2, read in light of its legislative

history, may mandate that result, we believe it important for the

Senate to make clear, either through legislative history or

statutory language, that dilution is a measure of political power,

not an official's skin color.

It is true that the legislative history in the House

emphasizes that proportional representation is neither the proper

measure of, nor the remedy for, a violation of the Act. Similar

testimony has been presented to this Subcommittee. We in no way

cast doubt on the sincerity of these statements. Nevertheless,

because we believe the substantive sections of the Act may point

in a different direction, particularly in the context of single
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member districts, we believe that further clarification of the

statutory language is necessary.

AJCongress Proposal

There is a good deal of common ground between S. 1992 (H.

3112) as envisioned by its sponsors and the position we are

asserting. We believe that the following principles, all of which

are said to be embodied in S. 1992 (H. 3112), should govern the

revision of 1 2:

(1) There is no need to prove malevolent intent by direct

evidence ("a smoking gun").

(2) The qualitative burden of proof imposed by the Supreme

Court in Bolden was too high, and in any event is of uncertain

meaning.

(3) Section 2 should not embody the "effect" standard

applicable under 1 5 -- that is, a guarantee against a

retrogression in minority political power.

(4) The Voting Rights Act should not be construed to

impose a system of proportional representation, nor should the

primary focus in determining a violation of the Act be on the

basis of race or ethnic background of the persons elected.

Nevertheless, the failure of a minority group to elect its members

is a relevant evidentiary fact.

(5) Section 2 should apply to all types of voting

discrimination by all jurisdictions.

(6) A violation of 1 2 occurs when, after a detailed

analysis of the operation of the political system in the

jurisdiction in question, the record discloses that minority

groups are excluded from an opportunity to influence the political

system on racial or ethnic grounds.
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Express Mail

Honorable Orrin G. Hatch
United States Senate
Washington, D. C. 20510

Honorable Edward Kennedy
United States Senate
Washington, D. C. 20510

Dear Senator Hatch and Senator Kennedy:

On behalf of the American Jewish Congress I wish to thank you for
affording us an opportunity to present our views on S. 1992, a Bill to
Amend the Voting Rights Act. As Senator Hatch said in opening the
hearing at which I testified, the issues being considered by the
Subcommittee are important and fully merit the careful consideration
they are being given.

As I said in my testimony the other day, it appears to us that the
actual differences between the two sides of this debate are small,
while the semantic difference is large. Both of you appear to have in
mind a 5 2 which would incorporate the standards laid down in the line
of cases culminating in White v. Regester. Indeed, at one point in the
hearings, Senator Hatch referred to the intent test of White v.
Regester, while Senator Kennedy referred to the effect test of White v.
Regester.

It seems to us relatively unimportant whether one calls this test an
"intent" test or an "effect" test if the substantive elements needed to
prove a violation are the same. What is important, then, is to agree
on the elements contained in White v. Regester and that the statutory
language clearly and unambiguously reflect this agreement. Senator
Kennedy requested that we submit such language.
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We believe adding a new second sentence and clarifying the existing
so-called proviso sentence would accomplish this objective.

-Bee+-ion 2 would read in toto as follows;

No voting qualification or prerequisite to
voting, or standard, practice, or procedure
shall be imposed or applied by any state or
political subdivision in a manner which results
in a denial or abridgement of the right of any
citizen on account of race or color, in contra-
vention of the guarantees set forth in I 1973b(f)(2)
of this title. A practice results in the denial of
the right to vote only upon a showing that elements
integral to the political process have operated
to deny a fair opportunity to influence the
political process. Nothing in this Act shall be
construed to require a system of proportional
representation; provided further, that the abence
of elected officials of a particular race may be
evidence of a practice illegal under this section.

This language, we believe, would serve to incorporate all the elements,
including responsiveness and the importance of the state policy
articulated in the dilution cases culminating in White v. Repester.

Sincerely,

Nathan Z. Dershowitz
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Tamperin* with the
Voting Rights Act

Nathan Z. Dershowitz and Marc D. Stem

C JRGR has begun to consider an extension of the Voting
gRights Adt of I965. perhaps the single most successful

piece of federal civil rights legislation ever enacted.
Opposition to the extension is widely pxrayed as a racist

effort to undo these gains. To some extent, this is no doubt true.
dut not all opptsition can be explained as a racist attempt to turn
hack the clock. Some is motivated by a concern about demo-
cratic idas.

Particularly vexing are the implications of twokey sections of
the Act. As construed by the United States Supreme Court in
'0 in Citv rf Mobile v. 8den, Section 2. which is appl icable
i stionwide. prohibit%.lection procedures which are isended to

,.,Wnminatc against .nority groups either by disenfranchising
them altogether or bV dispersing them in districts so that the
eff.ectiveness of thei rote is diluted.

Section S of the Ai which applies only to certain "coveted
turisdictons" (districts-chiefly in the South. but including
lruoklyn,.Manhsttan and the Bronx - ith histories of electoral
disctimination). outlaws all election procedures which, regard-
lc..of intent, have the effect of diluting the minoriy group vote.
In these Jurisdictions. changes in electoral procedures must be
.pproved by the U.S. Department of Justice.

Senator Charles Mathias (R. -Md.) and Reprteentative Peter
Rodino (D.-N.J.). sponsors, of the leading bill to extend the
Voting Rights Act, claim that they seek only continuation ofthe
current law. Yet, their bill contains a provision which is
designed to overrule the effect-intent distinction drawn by the
Supreme Court and thereby to make the effect test alicle
,saionwide.

Imposition of an effect standard in all jurisdictions has serious
implications Certainly. in many places, redistricting and other
c-hanges in the electoral proc-ess are used to prevent minority
groups from obtaining political power. Passage of the effect test
nationwide will strike at these reprehensible practices. But the
.frect test goes muh further. As it has developed, it presumes
that not only do minorities have the right to select represents-
ivcs from their own group (as indeed they do). but that
minorities should be represented by members of their own
group. The Williamsburg section of Brot'klyn, New York. for
example. has been tortuously gerrymandered in an attempt to
•sustre the election of minority group members.

Thus, an act designed to assure full minority participation in
lie democratic prcess can also subvert a major tenet of that

pswcess- nm riiy rule. What is worcs. it does so by insisting
tilal racial civntsratioin be used to dictate election results.

ThDe effect test also eirans that reditricting changes may no
N unekmat. no matter how necessary hor so ne other impor-
tait societal purpose-such as schxol integration-unless
miry representation is guaranteed.

A predominantly black school district, for instare. could be

MAY 1981

prevented from integrating by annexing an adoning white
district unless the electoral strength of black voters was main-
sained. Similarly, regional consolidetion of services and expan-
sion of tax bases could be hindered if the incorpoation of a
predominantly black area into a predominantly white jurisdic-
tion would result in fewer black representatives.

A more difficult problem is posed by redistricting that is
mandated by population changes. If an area hes a legislative
seat because of a new census, it may not be mathematically
possible to retain proportional representation. The application
of the Voting Rights Act in such a ease is unclear.

A majority of the Justes in Bolden expressed concern tha
the nationwide adoption of the effect test would amount to
nothing less than a requirement of proportional ethnic represen-
tation. Indeed, materials published recently in support of the
Mathias-Rodino bill by some minority group organizations
suggest that proportional ethnic representation would not he an
undesirable result. We believe, on the contrary, that, as Justice
Stevens put it in Ba/den, "there is no national interest in
creating an incentive to define political groups by racial char-
seteristics. -C FARLY, gerrymandering which disenfrmnchiscs minority

group vote must be outlawed. But j as clearly, the
institutionalization of ethnic representton cannot be

tolerated. We propose two approaches to address these co-
cemt

First. Congress could simply renew the Voting Rights Act as
currently interpreted by the Supreme Court. The effect test
would remain in force for another ten years in those jurisdictions,
with a history of discrimination. Elsewhere, it would be ncces.
sary to show an intent to disenfratchise minority groups or to
dilute their vote to prove a violation of the Act. Proving intent to
discriminate Is admittedly difficulW but it is by no means impos-
sible. as cases decided subsequent to Oolden establish.

Alternatively. Congress could amend the Act so that evidence
of a diluting effect would be sufficient t) prove a violation
unless the defendants justify the practice. Such a scheme is quite
c mmon in civil rights statutes and wa% eRndorsed by Justice
Marshall in his dissent in Bolden.

Other solutions could probably be devised. Eliminating racial
or ethnic discrimination in the voting process is essential. But
mandating and institutionalizing representation of minority
groups by their own members substituies one form of discrimi-
nation for another. More importantly, it undermines A funds-
mental premise of our governmental system-that the body
politic is c,'omposed of individuals, rot of racial, ethnic v
religious groups..
SIATHAN Z' DESWT"l is director of AJemesasg' Cowntaion on
Law andS ScialiAoni. MARC 0 STUAN ise ztet'OaUerl.
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Senator Kmnmv. If you could just come down the table just a
little bit, we would ask Mr. Brink, who is our final witness, presi-
dent of the ABA, to come on up and make his presentation, and
then we will try to get some exchange going.

STATEMENT OF DAVID IL BRINK, PRESIDENT, AMERICAN BAR
ASSOCIATION, ACCOMPANIED BY ABELARDO I. PEREZ AND
WILLIAM ROBINSON
Mr. BwmK. Senator Kennedy and members of the subcommittee,

I am David R. Brink and president of the American Bar Associ-
ation. Accompanying me today are Mr. Abelardo Perez, who is a
member of the ABA Special Committee on Election Law and Voter
Participation, and Mr. William Robinson, a member of the govern-
ing council of our association's section of individual rights and re-
sponsibilities.

I wish to thank the subcommittee for permitting me to appear
and also to note the fine services given us by Mr. Markman and
Mr. Wides, and for their assistance in scheduling us today.

In the interest of time, I request that the full text of my pre-
pared statement be included in the hearing record and, instead,
will make a brief oral summary with your permission.

The American Bar Association's policy is made by its house of
delegates. The house of delegates, last August at our annual meet-
ing, adopted a strong resolution supporting effective extension of
the Voting Rights Act. The resulting policy is one of our current
principal legislative priorities.

In brief, we do support S. 1992 and its equivalent as passed by
the House of Representatives. We have our own wrinkle; we would
also support an amendment to the act which is not included in
penis legislation to permit the U.S. Attorney General to exempt
annualy jurisdictions covered by the preclearance provisions of
section 5 where the minority population in that jurisdiction is less
than 5 percent. I will not address that further today.

We do very strongly support the amended language of original
section 2 that is contained in the bill, and that was fully debated
and fully considered in our committee and fully debated in our
house of delegates, which voted overwhelmingly for this legislation.

Because of what I take to be general agreement on most of S.
1992, 1 would like to confine these oral remarks to our support for
a "results" test in section 2 and our opposition to an "intent" test.

I believe that we are all basically in agreement that the Voting
Rights Act should be extended. I that we all recognize that
the 14th and 15th amendments were not, in themselves, sufficient
to eliminate local discriminatory practices that denied minorities
an equal opportunity to vote. The Congress, as the legislative poli-
cymakin, branch of Government, saw the need for a law that
would eliminate those local discriminatory practices. The result, of
course, was the Voting Rights Act of 1965.

Section 2 of the act contains the test of the statute for determin-
ig nvalid governmental practices affecting voting rights. For all

years between the enactment of the act and Mobile v. Bolden,
the constitutional rule governing discrimination under the 14th
and 15th amendments was uniformly interpreted by the courts in
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accordance with what turned out to be the 1973 case of White v.
Regester. That case declared what has been called a "results" or oc-
casionally an "effects" test, and that interpretation was evidently
in accordance with the intention of Congress in the Voting Rights
Act, since-Congress extended the Voting Rights act without chang-
ing the test of section 2 in 1970 and again in 1975, 2 years after the
decision-in White v. Regester. In fact, I understand that statements
were made in Congress in 1970 and, I believe, in 1975 when the act
was being extended that a "results or effects" test was incorporat-
ed in section 2 as a reading of that line of cases ending in Witev.
Regester.

Then in 1980 a plurality of a very much divided Supreme Court
held in Mobile v. Bolden that because section 2 incorporated the
words and meaning of the 15th amendment, an "intent' test had to
be met. This therefore changed the Voting Rights Act as previously
interpreted and reenacted by Congress. The purpose of the pro-
posed amendment to section 2 that is now before us is therefore
simply to restore the original meaning of the section, which did in-
corporate a "results" test.

The reason for the elaborate legal arguments now being made, I
think, that the "intent" test brought back by the Mobile case
should stay there seems to me to be that it is much harder for the
plaintiffs to show discrimination under an "intent" case. It is also
much easier for defendants who in fact want to discriminate to
camouflage their real purpose behind all kinds of other possible
motives.

But I believe that the argument over intent misses the real
point. What Congress originally set out to do in the Voting Rights
Act was to prevent actual discrimination. This was not a criminal
statute by which a person is adjudged innocent or guilty by reason
of his intent, his state of mind; this is simply a statute designed to
prevent the result of voter discrimination. It is only by putting the'results" test back in the law that the purpose of the law can now
be carried out in light of the Mobile case.

Another area of confusion appears to be over whether the
amended language of section 2 would create a test requiring pro-
portional representation among persons actually elected-a quota
system. So-called disclaimer language of the amendment specifical-
ly says that a disproportionate election result "shall not, in and of
itself, constitute a violation of this section." Those who find a prob-
lem with the amendment seem to read that statement as though
the word "not" were omitted. If all the words are read, the state-
ment seems perfectly clear. The White v. Regester test sought to be
incorporated by the change in section 2 to reenact a "results" rule
clearly would require consideration of multiple factors, many of
which were mentioned by the chairman in his opening statement.

Senator KENNEDY. Just before we go on, though, Mr. Brink, how
do you respond to the suggestion that, basically, if we go with an"effects" test or "results' test, we may be labeling individuals as
racists without their intention of being racists? We hear that
talked about; we will hear a lot more of it talked about.

Mr. BRINK. Well, my own feeling, Senator, would be that almost
the contrary is so, that when we find that they had an intent to do
this, we are in fact labeling them as people with a bad intent. If
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we merely say that -what they did happened to work out this way,
and that is unfortunate, but it is illegal, I don't think that we
brand them as badly as we do under the "intent" test.

Senator KzNrNzy. Well, if they will say that either a statute or
an ordinance or other forms of action taken by political subdivi-
sions still have the effect of discrimination, there will be those that
will say, when that is struck down, that those that were responsi-
ble, since the effect was discriminatory, are the racists within the
community.

Mr. BRiNx. Well, as I tried to indicate earlier, my reaction would
be that it is when you find that they have had the intent of doing
something discriminatory that you brand them as worse people
than when you merely say that, for whatever reason, they ended
up with something that in fact discriminated. You have not said
anything bad about them except, perhaps, lack of judgment.

I think, Senator, that a final area of confusion has been created
by some who have suggested that somehow this amendment, if
passed, will be unconstitutional if it does not follow the Mobile test.
As I noted earlier, I believe, and I think the legislative record
shows, that the purpose of the act was to effect results that gave
persons discriminated against in the election process more protec-
tion rather than less actual protection than the Constitution stand-
ing alone. Since it is generally agreed, I believe, that the "effects"
test tends to make it easier for plaintiffs to win cases than the
"intent" test and since, in all events, the statute would be read in
the light of the Constitution and the record being made here, there
can be no doubt, I believe, that putting back what Congress origi-
nally intended-namely, the "effects" or "results" test-would be
constitutional.

The American Bar Association strongly agrees with the original
purpose of Congress that an effective and workable law is needed
to eradicate discrimination and opportunities to vote. We therefore
urge that this committee and the Senate preserve that purpose by
extending the act with the necessary amendment of section 2 to re-
store its original meaning.

Thank you, Senator, and members of the subcommittee.
[The prepared statement of Mr. Brink follows:]
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PREPARED STATEMENT OF DAVID R. BRINK

Mr. Chairman and Members of the Subcommitteet

My name is David R. Brink and I have the honor of serving as

president of the 290,000 member American Bar Association. Accompanying

me today are MIr. Abelardo I. Perez, who is a member of the Association's

Special Committee on Election Law and Voter Participation, and Mr. William

Robinson, a member of the governing Council of the Association's Section

of Individual Rights and Responsibilities. I appreciate your courtesy,

Mr. Chairman, in providing me this opportunity to offer the views of the

Association on various provisions of pending legislation to continue

statutory protections of a fundamental constitutional right afforded by

the Voting Rights Act of 1965, to strengthen that law to assure its

continued effectiveness, and to make the application of the law more fair.

The first stated purpose in the Amer-ican Bar Association's

Constitution is to, *uphold and defend the Constitution of the United

States and maintain representative government". Among the numerous

activities of the Association to accomplish this purpose are those of

the Special Committee on Election Law and Voter Participation, which has

undertaken in-depth studies and proposed policy positions geared toward

maintaining representative government--to help assure the broadest

exercise of the franchise and to improve and make more equitable

registration and voting procedures.

The Special Committee has proposed and the Association has

adopted various policies, such as supporting the need to remove artificial

barriers to registration and voting by our citizens, to overcome some of

the unrepresentative effects of gerrymandering, to remove the inhibiting

effects on political free speech by supporting amendment to or repeal of

the equal time provision of the Communications Act of 1935. Following

ratification of the 25th Amendment to the Constitution on July 5, 1971,

which extended the franchise to 18-year olds, the ABA stated that

"encouragement of resort to the ballot box as a prime instrument of

social justice is in the public interest" and that the Association

committed itself *to the promotion and support of voter registration

drives and reform of voter registration procedures, to the end that the
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letter and spirit of the 26th Amendment be observed". Only a few years

after enactment of the landmark Voting Rights Act which we are here to

discuss today, the ADAIs policymaking House of Delegates declared *it to

be the responsibility of individual lawyers and of the organized

profession to be forceful advocates for full legal recognition of.

equality before the law and equality of opportunity".

The last quoted resolution was adopted during a time of

great national turmoil and racial conflict among our citizens and stands

for the proposition, as does the Voting Rights Act of 1965, that, "other

rights, even the most basic, are illusory if the right to vote is

undermined', Wesberry v. Sanders, 376 U.S. 1, 17 (1964). The factual

foundation of this statement is well-knowni during the nearly 100 years

from ratification of the Civil War amendments to the Constitution until

enactment of the Voting Rights Act in 1965, large segments of our

citizenry were subjected to official acts by states and localities

governing registration and voting, the result of which was the widespread

denial of access to the ballot box solely because a person was black or

did not speak the English language. To those persons the sacred rights

of freedom of speech, of religion, of association, held scant meaning

because they were denied the most basic association in a democracy--the

right to associate with their fellow citizens in casting ballots to

decide how this great country is governed.

The success of the Voting Rights Act of 1965 in accomplishing

its stated objectives already is a matter of record, and it is fair to say

that none of us here today could or would deny that as a direct result of

the Act more minority citizens register to vote, more minority citizens

vote, and increasing numbers of minority citizens serve as elected

representatives. However, we also must know that officially-sanctioned

voting discrimination is still an unhappy fact of our national life. The

fact that the Act has been so successful is not a good or sufficient

reason why its reach should be curbed; to the contrary, the success of

the Voting Rights Act is full testament to its continued need. As

de Tocqueville noted, "the further electoral rights are extended, the

greater is the need for extending them for after each concession the

strength of democracy increases, and its demands increase with its
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strength." The ABA concurs in this observation and is on record in

support of strengthening and extending the electoral rights of all citizens.

At its Annual Meeting in New Orleans last August, the

House of Delegates of the American Bar Association, by a vote of 223

to 35, adopted the following resolution:

BE IT RESOLVED, That the American Bar Association
(1) supports the extension of the Voting Rights
Act of 1965 as amended; (2) supports an amendment
to the Act to permit states and political sub-
divisions covered by the pre-clearance provisions of
the Act to bail out Vhen there has been a history
of compliance with the Act, and discriminatory
voting procedures and methods qf election have been
eliminated (3) supports an amendment to the Act
allowing the U.S. Attorney General to exempt
annually certain limited Section 5 jurisdictions
where the minority population is so minimal that
no potential for discrimination exists; and (4)
supports an amendment to the Act to prohibit any
election practice. which results in a denial or
abridgment of te right to vote on account of
race or language minority status.

This resolution was proposed jointly by the ABA's Special

Committee on Election Law and Voter Participation and the Section of

Individual Rights and Responsibilities. Steven J. Uhlfelder, Chairman

of the Special Committee on Election Law and Voter Participation, explained

in presenting this resolution that, except for the provision allowing

administrative exemption of covered jurisdictions by the Attorney General,

the resolution essentially followed the amended version of the Voting

Rights Act extension bill approved by the House Judiciary Committee in

July. This is the same bill which subsequently was passed overwhelmingly

by the House of Representatives and which is before you now as S. 1992.

The only amendment offered to this resolution was a proposal

to extend the pre-clearance requirement of the Voting Rights Act

nationwide, and this was defeated by voice vote.

The American Bar Association's position was reached only

after an extensive study of the Voting Rights Act's provisions and the

need to amend certain portions of the Act. In April, 1981, our Special

Committee on Election Law and Voter Participation conducted a two-day

symposium on the Voting Rights Act at which a number of experts, state

officials, and congressional staff on both sides of these issues made

presentations and commented on the history and objectives of the Act,

the bilingual voter assistance provisions a4ded to the Act in 1975, the

Section 5 pre-clearance provision, the bail-out provision, and the
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purpose or intent requirement enunciated in the Supreme Court's decision

in City of Mobile v. Bolden, 446 U.S. 55 (1980). As a result of this

symposium and subsequent study of proposals for amending the Act, the

Special Comittee issued a report which led to the passage of this

resolution.

The Section 2 Amendment

The American Bar Association supports the amendment to

Section 2 of the Act which is contained in S. 1992 to prohibit any

election practice which results in a denial or abridgment of the right

to vote on account of race or language minority status.

in City of Mobile v. Bolden, 446 U.S. 55 (1990), black

plaintiffs asserted that the City of Mobile, Alabama's at-large election

system for the City Commission diluted their voting strength in violation

of Section 2 of the Act and the Fourteenth and Fifteenth Amendments. A

plurality of the Supreme Court found Section 2 to be basically a -

restatement of the Fifteenth Amendment,'which required the showing of

purposeful discrimination. Plaintiffs had failed to carry the burden

of showing, the plurality held, that the at-large election system had

been established for the purpose of diluting the voting power of black-

voters. The Court also rejected the Fourteenth Amendment challenge

to the at-large system, deciding that a cause of action under the "equal

protectionO clause of that Amendment required a showing of intent or

purpose to discriminate.

After extensive study, the ARA Special Committee on Election

Law and Voter Participation concluded that the burden of proving. intent

to discriminateO in actions brought pursuant to Section 2 of the Voting

Rights Act is almost impossible to carry and is significantly different

from the legal standard governing voting rights cases previously

expressed by the Supreme Court in White v. Regester, 412 U.S. 755 (1973).

In White, the Special Comittee noted, the Supreme Court ruled that

plaintiffs' burden should be to show that

the political process . . . was not equally open
to participation by the group in question--that
its members had less opportunity than did other
residents in the district to participate in the
political processes and to elect legislators of
their choice.

The Special Committee therefore supported an amendment to the Voting Rights
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Act that would add a test to Section 2 similar to that set forth in

White v. Regester.

The House Judiciary Committee Report issued in support of

the House-passed bill indicates that the "results" standard of the

Section 2 amendment is intended to incorporate this White v. Regester

standard. Its purpose is to restore the legal standard in effect prior

to the Supreme Court's Bolden decision which focused on the results and

consequences of a discriminatory voting law, rather than on the intent

or motivation behind it.

Under this amendment, the Supreme Court's interpretation

of the-proper constitutional standard would be left intact. Only the

Section 2 statutory standard would be changed to reinstate the prior

legal standard.

Some Administration officials have contended that the

Bolden decision signaled no change in the law, and that proof of specific

discriminatory intent has always been required to establish a

constitutional voting rights violation. This interpretation is simply

incorrect.

In White v. Regester, the Supreme Court held unconstitutional

a Texas legislative reapportionment plan which employed at-large voting

in multi-member legislative districts in two counties in Texas. The Court

found that under the "totality of the circumstances" black and Mexican-

American voters had less opportunity than did other residents to

"participate in the political processes and to elect legislators of their

choice." The focus of the Court's inquiry was on the actual impact and

results of the challenged election scheme, rather than on the intent or

motivation behind it.

The Court in Bolden held that a voting law which is racially

neutral on its face violates Federal voting rights guarantees "only if

motivated by a discriminatory purpose" (446 U-S. at 62) and specifically

rejected the evidentiary factors accepted by the Court in White v. Regester

to prove a constitutional violation (446 U.S. at 72-74). The Court in -

Bolden, then, in effect overruled White v. Regester and placed on minority

voters a much heavier burden of proof than previously was required.
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Others have claimed that this golden intent standard requires

no more proof than is routinely accepted by courts and juries as proof of

intent in tort and criminal cases. In my opinion, this voting rights

intent requirement is much more difficult than that normally applied in

tort or criminal cases in which intent is an issue. In these types of

cases, where there is no direct evidence of intent, intent normally may

be inferred by looking at the objective facts and circumstances of the

alleged tort or criminal act, including the results of the defendant's

actions, past patterns of conduct, and whether the wrongful act is the

inevitable and foreseeable consequence of the defendant's actions.

In Bolden, although the Supreme Court held that these factors

may be considered, the Court held that such objective proof "fell far

short of showing" intent (446 U.S. at 70), is "relevant only as the most

tenuous and circumstantial evidence' (446 U.S. at 74), is 'of limited

help" (id.), and is "far from proof that the at-large electoral scheme

represents purposeful discrimination against Negro voters" (id.). The

plurality decision in Bolden has been criticized by the law reviews on

this very points

The plurality's treatment is disappointing because
it refused to draw inferences that are reasonable
in light of the Court's intent decisions since
Washington v. Davis.1,/

This intent standard requires the courts to undertake the

difficult task of looking to see-whether a voting law was passed with

an intent or purpose to discriminate, rathei than whether it in fact

is discriminatory against minorities. In its application, this intent

test would enable localities to continue to cling to discriminatory

voting laws which deny black and Hispanic voters equal access to the

political process simply because the proof of discriminatory intent or

motivation behind these laws may be insufficient to satisfy this

stringent test.

Some have expressed the concern that this legislation might

create a right to proportional representation by race or a racial quota

system. But the plain words of the proposed Section 2 amendment state:

The fact that members of a minority group have

1/ Note, The Supreme Courts 1979 Term, 94 Harv. L. Rev. 75, 147 (1980).
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not been elected in numbers equal to the group's
proportion of the population shall not, in and of
itself, constitute a violation of this section.

I am convinced that this statutory language is sufficient to dispel any

implication that the "results" standard could be interpreted to create

a right to proportional representation by race or racial quotas.

As the Supreme Court has said: "The right to vote freely

for the candidate of one's choice is of the essence of a democratic

society, and any restrictions on that right strike at the heart of

representative government." Reynolds v. Sims, 377 U.S. 533, 555 (1964).

To ensure that the basic right to vote is protected from invidious

discrimination, the American Bar Association supports the amendment to

Section 2 to prohibit election procedures which result in discrimination.

Extension of the Pre-clearance Requirement and bailout

The American Bar Association supports the extension of the

present enforcement provisions of the Act, including the Section 5

pro-clearance requirement, and the liberalized bailout provisions of

S. 1992.

The continued need for the protections of the pre-clearance

requirement of the Voting Rights Act has been clearly established. Since

1965, the Attorney General has objected pursuant to the Section 5 pre-

clearance requirement to more than 800 discriminatory voting law changes,

and more than half of those changes have been objected to since the Act

was last extended in 1975. These figures show that racial and language

minority discrimination affecting the right to vote persists in

jurisdictions covered by the Section 5 pre-clearance requirement, and

even seems to have intensified in the past seven years.

The balout provisions of S. 1992 would permit covered

jurisdictions, for the first time, to exempt themselves from this pre-

clearance requirement by showing the District Court for the District of

Columbia that there has been a history of compliance with the Act, and

that all discriminatory voting procedures and methods of election have

been eliminated. This provides an important and needed incentive to

covered jurisdictions to comply with all the requirements of the Voting

Rights act and to open up their registration and election processes to

equal participation by all citizens. For the most part, these bailout
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standards simply require covered jurisdictions to do no more than obey

the law and to provide equal opportunities for.electoral participation

to minorities.

Administrative Exemption

The American Bar-Association supports an amendment to the

Voting Righs Act which is not in S. 1992. This proposed amendment would

permit the Attorney General administratively to exempt certain limited

covered jurisdictions where the minority population is so minimal that

no potential for discrimination exists.

This amendment would permit political entities within covered

jurisdictions which cannot bail out by themselves to be exempted froe the

pro-clearance requirement by the Attorney General. Under the bailout

amendment proposed in S. 1992, only states and counties are eligible to

bail out, yet there may be political entities within these states and

counties which must continue to pre-clear all voting law changes even

though the potential for discrimination is slight because there are very

few or no minority voters within their political boundaries.

For example, all of Texas is covered by the pre-clearance

requirement, and thus, all political entities in Texas must submit their

voting law changes for Federal review. However, in some Texas political

entities there are no minorities, and consequently no present danger of

discrimination. Pre-clearance is merely pro formal and the Attorney

General routinely issues Ono objectionO letters to these jurisdictions.

The ABA Special Committee concluded that this practice does

not further the cause of justice and results in unnecessary submissions

and review by the Department of Justice. The Attorney General should be

allowed to exempt these political entities from the pre-clearance

requirement by administrative-action. Upon application by the covered

entity to the Attorney General, such exemption -ould be issued only when

the Attorney General concludes, based upon Census Bureau certification,

that the number of minority residents in that entity is so minimal that

no potential for discrimination exists, i.e., that the minority population

is less than five percent. The exemption could be for a set number of

years or for thL duration of the coverage of the Act. The Attorney General
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should be authorized to rescind this exemption if he determines that the

facts supporting the original exemption have changed materially.

The Special Committee recognized that these administrative

exemption proceedings will add to the administrative burden of the

Justice Department in enforcing the Act, and therefore Congress would be

required to make additional appropriations to the Justice Department so

that the Administration of this exemption process would not interfere with

the Attorney General's other enforcement responsibilities under the Act.

Conclusion

For almost a century, our jurisprudence has recognized that

"the political franchise of voting is . . a fundamental political

right, because preservative of all rights." Yick Wo v. Hopkins, 118 U.S.

356, 370 (1886). The Voting Rights Act has played a critical role in

preventing discrimination and nullification of the minority vote in

covered states and throughout the nation. The need for the law remains.

The Voting Rights Act must be renewed and strengthened to ensure that

minority citizens may register and vote without discrimination and to

guarantee that every American will have a fair and equal opportunity to

participate in the democratic process.

Senator KENNEDY. Could I just ask you, Mr. Brink, to address the
point that has been made by Mr. Dershowitz in his earlier presen-
tation about his concern whether this provision in section 2 ade-
quately follows the White v. Regester case or whether it has to be
further clarified along the lines that were mentioned by Mr.
Dershowitz. Do you think that is necessary? Generally, what is
your reaction to it?

Mr. BRINK. My own reaction, Senator, is that since the White v.
Regester test is a test that takes into account multiple factors, it
would be almost impossible to codify those in a way that would be
fair. It is customary for courts to take a general standard and to
interpret it. I think we have a body of interpretational law in the
various cases which culminated in White v. Regester, and I think
this committee and, I assume, the Senate as a whole, will make a
record that .will show that they intended to incorporate that same
kind of an approach in the word used in the amendment. I suspect
that task of codifying everything under that word would be an im-
possible one.

Senator KENNEDY. As I understand it, both the witnesses support
the White v. Regester. Do you think that can be clarified sufficient-
ly in the report language or legislative history?

Mr. BRMK. I think that the report and legislative history will be
most helpful. The two are tied together, yes.

Senator KENNEDY. One can, I think, easily get mired down in ob-
scure law review debates about past cases. Of course, there is an

93-758 0 - 83 -- 102
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overwhelming track record under the White v. Regester standard
which our bill adopts. It is a reassuring one because it shows there
is no quota or proportional requirement, but it seems that the real
question before us is what policy choice Congress will make now
and for the future.

I would like to just pursue that for a moment because, to me, it
is what this hearing really is ultimately about. I made a brief refer-
ence to at least what I consider to be the issue before this commit-
tee, and it will be before the Senate.

Mr. Flemming, in the Civil Rights Commission, pointed this out,
I think, quite clearly when he said the Senate is at a crossroads on
voting rights; the Congress has the power and the duty to elimi-
nate current confusion about the standards for judging the fairness
of election systems. If Congress travels the "intent" path, it would
lead to fruitless inquiries into the minds of State and local legisla-
tors and continuing judicial confusion over how to prove intent.
Thiapath will leave minorities in a position where they would find
it virtually impossible to obtain judicial relief from indefensible sit-
uations.

On the other hand, if Congress travels the results path, it will
contribute to the promulgation of realistic standards that can
assure minorities the opportunity for equal participation in our Na-
tion's political process and help, finally, to fulfill the long-delayed
promise of the 13th, 14th and 15th amendments.

Your reaction?
Mr. BRINK. Well, I agree with the comment that the standard is

one that can be applied, that there are precedents to apply it. My
view, as I have stated, is that the test has always been an effects or
results test and was so understood by Congress at the time of the
extensions in the past, and that remained so until 1980 when the
Mobile case really changed that.

It seems to me that this is not the time, and it should not be the
action of the Senate or of the Congress, to back away now from the
commitment over a number of-years to apply what was an effects
or results test.

Senator KENNEDY. Just finally, Mr. Brink, just on the process of
the decisionmaking by the Bar Association, you had several com-
mittees, as I understand it, look at this in depth, and there was a
report to the House of Delegates and then, after some floor debate,
the resolution was adopted by the delegates. Is that correct?

Mr. BRINK. That is correct. The committee primarily charged is
the, so that I give it the correct name, is the Special Committee on
Election Law and Voter Participation. Many other groups had that
report, the careful work done in the study by that committee that
resulted in the report that they made and which was adopted with-
out change.

Many other groups within our-Association-for example, the Sec-
tion of ndividual Rights and Responsibilities-concurred in that.
There was floor debate. The result, however, was overwhelmingly
in favor of the resolution as I have stated it.

Senator KENNEDY. We have heard from the administration some
questioning about this process that was followed by the Bar Associ-
ation. I think, when the Department testifies again on Monday,
they will probably raise this, so it is important that the position



1611

that has been expressed today is the considered position of the
ABA.

Mr. BRINK. Perhaps I should call on my colleagues here who rep-
resent the two groups that, over a period of months, did the spade-
work on that, but I do not believe that we could have possibly had
a more thorough and in-depth analysis by experts before we took
that position.

Senator KENNEDY. Just very briefly, do either one of you want to
just comment on that?

Mr. PREz. No, sir.
Mr. ROBINSON. No.
Senator KENNEDY. No? Fine.
Mr. Brink, the Attorney General has said that the results test of

White v. Regester, which our bill and the House bill adopt, is a
radical change in the law, and that the intent test has always been
the legal standard, even before the Mobile, Ala., case, the Mobile
case. I take it you do not agree with that reading of the legal histo-
ry.

Mr. BRINK. I do not follow that argument. It seems to me that
the White v. Reester line was that specifically noted by the Con-
gress in connection with reenactment of this act, and they thereby
expressed their approval of that line of cases and that standard.

Senator KENNEDY. Mr. Dershowitz, on the section 5 and the bilin-
gual provisions, do you support those provisions?

Mr. DFRSHOWrrZ. Yes, we do.
Senator KENNEDY. Extension of those provisions?
Mr. DERSHOWITZ. Extension of those provisions.
Senator KENNEDY. I want to thank you very much. We will make

sure your statements in their entirety are included in the record,
and I am grateful for your appearance.

Mr. BRINK. Thank you very much, Senator.
Senator KENNEDY. We will ask Mr. Torres, Arnoldo Torres,

League of United Latin American Citizens, and I think Mr. Cole-
man as well if he would come up at the same time, Charles Cole-
man, the county attorney for Edgefield County, South Carolina.

Mr. Torres, we are glad to have you back here before the com-
mittee. Would you please proceed.

STATEMENT OF ARNOLDO S. TORRES, NATIONAL EXECUTIVE
DIRECTOR, LEAGUE OF UNITED LATIN AMERICAN CITIZENS

Mr. TORRES. I do not intend to read the whole testimony that we
have submitted. It is obviously in for the record.

I am here today representing Mr. Tony Bonilla who, unfortunate-
ly, was unable to attend this session. Mr. Bonilla is the national
president of the League of United Latin American Citizens, the
country's oldest and rest Hispanic organization, and I am the
national executive director.

We are honored for the opportunity to come before you to dis-
cuss, as many have referred to it, perhaps the most important vehi-
cle which can assure the Hispanc community's full participation
into mainstream American society.

We- feel that perhaps the ability and the guarantee to be in-
volved in the electoral process of this country does not only secure
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meaningful political access for Hispanics but all that is derived
from such access.

Before we get into wanting to respond to some of the more perti-
nent issues that are being discussed today, and have throughout
the debate in this subcommittee, we would like to simply clarify for
the record a statement that was made by the Governor of Texas on
February 4 in this subcommittee, in which he indicated that he
had met with an unprecedented coalition of civil rights groups in
Texas, and we quote, "for the purpose of collectively and unequivo-
cally endorsing extension of the Voting Rights Act as it currently
is constituted and applied to Texas."

Mr. Clements indicated that the State Director of LULAC in
Texas was wholeheartedly in support. We would like to bring to
the attention and to clarify for the record the fact that, unfortu-
nately, Mr. Clements made another error in his long line of errors
as the Governor of Texas by misrepresenting the position of our or-
ganization.

We have submitted for the record a resolution that was passed
on June 20, 1981, in Albuquerque, N. Mex. The National Assembly
of our organization passed it. The National Assembly of LULAC is
the policymaking body of the organization, and the decisions that it
reaches are binding.

We indicate for the record that the resolution reads as follows:
Therefore be it resolved that the members of LULAC do hereby urge the U. S.

Congress to reauthorize the special provisions of the Voting Rights Act for 10 years,
the minority language provisions for 7 years, and to amend section 2 to clarify
standards of evidence in voting discrimination challenges by incorporating a dis-
criminatory results test.

The implication was made by the Governor that we were sup-
porting the existing law without that qualifying amendment.

Today we would like to begin to respond to a couple of the issues
with regard to proportional representation. The Voting Rights Act,
as has been stated over and over again, generally prohibits prac-
tices which deny or abridge the right to vote. S. 1992 provides clari-
fying language so as to explicitly state that any practice which re-
sults in such denial or abridgment is prohibited.

Contrary to the contention of the administration and a handful
of Members of Congress, this language, under no circumstances,
would create, nor intend there to be, proportional representation
by race or racial quotas. These contentions have been refuted quite
thoroughly and consistently through reviews and legal analysis of
vote dilution litigation.

During these hearings, you have heard testimony presented
which summarizes 23 vote dilution cases decided by Federal courts
prior to 1978. The testimony indicated that, after an examination
of these cases:

One, the legal standard for virtually all vote dilution decisions
prior to 1978 was focused on results of the challenged voting law.

Two, under this standard, proportional representation was never
required and was rejected when raised.

Three, under this results standard,- at-large elections were not
considered an automatic violation, thus invalidating them.
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Four, the result standard did not automatically ensure minority
voters' satisfactory changes, for of the 23 cases analyzed, defend-
ants prevailed in more than half.

And, five, the results test applied by the courts did not merely
examine a narrow perspective of constitutionality but rather was
fairly comprehensive in considering various factors which did not
always result in finding at-large voting systems unconstitutional.

To deviate somewhat from the written text, we have found the
-discussion today very interesting because there appears to be a

very strong obsession with perhaps reading more into the proposed
legislation-specifically, this amendment-than there really is. We
have not read any proportional representation into the proposed
amendments to section 2.

Furthermore, we would not be in support of a proportional repre-
sentation type of set up because we feel that it goes against the in-
tegrity of the law and the basis of the Voting Rights Act as previ-
ously passed in 1965 and 1975.

The most important thing of the Voting Rights Act is that it is
attempting to do, as Mr. Archibald Cox indicated today earlier, and
we quote, "that the Act is an essential part of opening up govern-
mental institutions to all citizens and actively involving more citi-
zens in self-government."

For the Hispanic community, we are very concerned about this
because, on one hand, we get confusing direction. They want us to
speak English, to become Americans, yet there is this concern and
reluctance to grant us the full right to vote.

We have experienced many elections in which at-large elections
have been challenged. We have not had the ward districts set up
the way we would like but, more importantly, the results of the
challenge have brought about more sensitivity through the at-large
system which has not resulted in proportionalrepresentation.

Regardless of what the results are, the intent and the purpose is
to try to sensitize and open up the electoral process much more
than it was prior to the challenge being made.

We would, very briefly, like to deal at this time with the liberal-
ized bail-out provisions which include the 10-year eligibility test.
We feel very strongly that these eligibility tests, if they were not
established, would create some significant problems of allowing cer-
tain jurisdictions to bail out from coverage of section 5.

The positive action requirements-supposedly, the good-faith ef-
forts-we feel can measure in a better sense the commitment and
efforts to institutionalize change in the electoral process of said ju-
risdictions. We wholeheartedly support this section and recognize,
as has been testified, that of approximately 800 counties in the cov-
ered States, one-fourth would be eligible to bailout by 1984; the re-
maining three-quarters, by 1992.

To the criticism that this mechanism would encourage frivolous
lawsuits, we would respond that that is a very ridiculous conten-
tion. Filing objections is an extremely serious undertaking which
requires some sibificant time and resources. At the present time,
both are in scarcity.

Furthermore, it is not our intention whatsoever to abuse the law
in such a way which would damage its integrity.
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In closing, we underscore our support for passage of S. 1992.
While we understand that there is a very strong concern to work
out the kinks and the details of whether we have language that is
effects standards or intent, maybe we ought to play with "effective
intent" or "intentional effect."

Regardless of the language that is used, I know that it is very
important, but I think that perhaps today we have missed the fact
that the results are the things that we are the most concerned
with. Our community perhaps has the greatest investment here;
47.7 percent of our population is below the age of 21 years old. We
want to participate in this American society, and unless we have
that vote and unless we have an open electoral process, we are
going to be further left out, and the serious problems in the society
will only worsen as opposed to being resolved.

We would be more than happy to respond to-any comments or
questions, and we again appreciate the opportunity to come before
you on this very, very important issue.

Senator KENNEDY. Thank you, Mr. Torres.
As I understand, you are concerned not only about the extension

of the bilingual provisions but also about the clarification of section
2 and the bailout provision. I gather that from your testimony. I
think it is of importance because there have been some representa-
tions that you addressed in the earlier part of your testimony that
you were not as concerned about those other provisions. I just
wanted to hear you on that.

Mr. TORRES. The bilingual provisions are very important, but
without section 2 and section 5, the very substantive changes and
progress that we have been able to make would obviously not have
been made.

So we look at the legislation as an overall package. It is all inter-
twined. Without one, the other is not going to be able to provide
the benefits that we are used to getting now.

Senator KENNEDY. In your review of the cases, have you found
any cases which require proportional representation under the
White v. Regester standard?

Mr. TORRES. Reviewing the summary of the cases that were sub-
mitted in previous testimony here, as we indicate in point 2, pro-
portional representation was never required and was rejected. Spe-
cifically, it was repudiated when the issue was raised to seek pro-
portional representation. It was struck down by the court.

Senator KENNEDY. Thank you very much.
Mr. TORRES. Thank you.
[The prepared statement of Mr. Torres follows:]
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PREPARED STATEMENT OF ARNOLDO S. TORRES

GOOD MORNING, MR. CHAIRMAN, MEMBERS OF THE SUBCOMMITTEE

ON FHE CONSTITUTION. I AM ARNOLDO S. TORRES, NATIONAL EXEC-

UTIVE DIRECT OF THE LEAGUE OF UNITED LATIN AMERICAN CITIZENS

(LULAC), THIS COUNTRY'S OLDEST AND LARGEST HISPANIC ORGANI-

ZATION FOUNDED IN 1929 WITH OVER 100,000 MEMBERS ORGANIZED

IN 44 STATES OF THE UNION. MR. TONY BONILLA, NATIONAL PRES-

IDENT OF LULAC WAS UNABLE TO PRESENT THIS TESTIMONY DUE TO HIS

LEGAL PRACTICE CASE LOAD.

WE ARE HONORED AND APPRECIATIVE OF THE OPPORTUNITY

PROVIDED US BY THIS SUBCOMMITTEE AND SPECIFICALLY SENATOR

DECONCINI FOR MAKING IT POSSIBLE TO COME BEFORE YOU TO DISCUSS

OUR VIEWS ON THE EXTENSION OF THE VOTING RIGHTS ACT (VRA).

LULAC CONSIDERS THE VRA PERHAPS THE MOST IMPORTANT VEHICLE

WHICH CAN ASSURE OUR FULL PARTICIPATION INTO MAINSTREAM

AMERICAN SOCIETY. THE ABILITY AND GUARANTEE TO BE INVOLVED

IN THE ELECTORAL PROCESS OF THIS COUNTRY DOES NOT ONLY SECURE

MEANINGFUL POLITICAL ACCESS FOR HISPANICS, BUT ALL THAT IS

DERIVED FROM SUCH ACCESS.

BEFORE WE BEGIN TO RESPOND TO SPECIFIC ISSUES REGARDING

S. 1992, WE WOULD LIKE TO CLARIFY PREVIOUS TESTIMONY PRESENTED

WHICH HAS MISREPRESENTED THE LULAC POSITION ON THE EXTENSION

OF THE VOTING RIGHTS ACT. ON FEBRUARY 4, 1982, TEXAS GOVERNOR

WILLIAM CLEMENTS TESTIFIED THAT HE HAD MET WITH AN "UNPRECEDENTED

COALITION" OF CIVIL RIGHTS GROUPS IN TEXAS "FOR THE PURPOSE

OF COLLECTIVELY AND UNEQUIVOCALLY ENDORSING EXTENSION OF THE

VOTING RIGHTS ACT AS IT IS CURRENTLY CONSTITUTED AND APPLIED TO

TEXAS." IN ADDITION, GOVERNOR CLEMENTS SPECIFICALLY QUOTED A

LULAC STATE DIRECTOR AS SUPPORTING THIS POSITION. SUBSEQUENTLY,

MANY OF THE ORGANIZATIONS ORIGINALLY INVOLVED IN THIS MEETING
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ANNOUNCED THAT THEIR COMMENTS AND SUPPORT HAD BEEN MISREPRE-

SENTED BY GOVERNOR CLEMENTS AND THAT THEY WERE SUPPORTING

S. 1992 AS THE CORRECT VERSION TO EXTEND THE VOTING RIGHTS ACT.

TODAY WE WOULD LIKE TO PROVIDE FOR THE MEMBERS OF THIS

SUBCOMMITTEE AND THE RECORD, A CLEAR UNDERSTANDING OF THE

POSITION OF THE TOTAL LULAC ORGANIZATION. FIRST, WE REFER TO

THE LULAC RESOLUTION (SEE ATTACHMENT A) ADOPTED JUNE 20, 1981

AT THE LULAC NATIONAL CONVENTION IN ALBUQUERQUE, NEW MEXICO.

THE LULAC GENERAL ASSEMBLY WHICH IS COMPRISED OF THE VOTING

DELEGATES AT THE CONVENTION ADOPTED THIS RESOLUTION WHICH

RESOLVES THAT..,"THE MEMBERS OF LULAC, DO HEREBY URGE THE

UNITED STATES CONGRESS TO REAUTHORIZE THE SPECIAL PROVISIONS OF

THE VOTING RIGHTS ACT FOR TEN (10) YEARS, THE MINORITY LAN-

GUAGE.PROVISIONS FOR SEVEN (7) YEARS, AND TO AMEND SECTION 2

TO CLARIFY STANDARDS OF EVIDENCE IN VOTING DISCRIMINATION

CHALLENGES BY INCORPORATING A DISCRIMINATORY RESULTS TEST."

UNDER THE CONSTITUTION OF THE LULAC ORGANIZATION THE GENERAL

ASSEMBLY IS THE MAJOR POLICY MAKING BODY WHOSE ACTIONS ESTABLISH

THE POSITION OF THE TOTAL MEMBERSHIP. IN ESSENCE, NO STATE

DIRECTOR OR NATIONAL OFFICER OF THE ORGANIZATION CAN ALTER

POSITIONS TAKEN BY THE NATIONAL ASSEMBLY. THEREFORE, THE

OFFICIAL LULAC POSITION CONCERNING THE VOTING RIGHTS ACT DOES

NOT COINCIDE WITH THAT OF GOVERNOR CLEMENTS' POSITION OF AN

"EXTENSION...AS PRESENTLY CONSTITUTED AND APPLIED TO TEXAS."

OUR POSITION CLEARLY IS CONSISTENT WITH THE CIVIL RIGHTS

COMMUNITY IN SUPPORT OF S. 1992. FURTHERMORE, ON OCTOBER

9, 1982 IN WASHINGTON, D.C. AT THE LULAC EXECUTIVE BOARD

MEETING WE UNANIMOUSLY APPROVED SUPPORT OF H.R. 3112 AS

PASSED ON THE HOUSE FLOOR OCTOBER 5, 1982 WHICH WAS INTRODUCED

BY SENATORS EDWARD KENNEDY AND CHARLES McMATHIAS AS S. 1992.

WE WOULD EMPHASIZE THAT LULAC AND IT'S TOTAL MEMBERSHIP
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IS FIRMLY COMMITTED TO S. 1992 AND HAS NEVER WAVERED IN IT'S

SUPPORT AND BROTHERHOOD WITH OTHER CIVIL RIGHTS GROUPS CALLING

FOR THE SAME.

RECOGNIZING THAT THE HISPANIC COMMUNITY IS THE FASTEST

GROWING POPULATION IN THE COUNTRY AS WELL AS THE YOUNGEST,

CLEARLY INDICATES THAT THE FUTURE OF THE VOTING RIGHTS ACT

IS OF PARAMOUNT CONCERN TO US. WE HAVE A TREMENDOUS INVESTMENT

IN VIEW OF THE FACT THAT 47.7% OF OUR POPULATION IS UNDER 21

YEARS OF AGE. IT IS THEREFORE IMPERATIVE THAT THE MOST OPEN

SYSTEM FOR VOTING BE MADE AVAILABLE TO OUR YOUNG COMMUNITY TO

ENCOURAGE AND INSURE THEIR PARTICIPATION IN THE ELECTORAL

PROCESS. WE FIRMLY BELIEVE THAT THE MOST EFFECTIVE MECHANISM

AVAILABLE IS THAT WHICH S. 1992 IS PROPOSING.

PERHAPS AN ASPECT OF THIS DEBATE WHICH HAS NOT SURFACED

ENOUGH FROM OUR COMMUNITY IS OUR FRUSTRATION AND AT TIMES,

OUR CONFUSTION FOR THE ATTACKS MADE AGAINST S. 1992 AS

SUPPOSEDLY GOING TOO FAR AND BEING UNCONSTITUTIONAL. WE IN

THE HISPANIC COMMUNITY ARE CONFRONTED BY CONFLICTING MESSAGES

BY CERTAIN MEMBERS OF CONGRESS WHO, ON ONE HAND DEMAND OF

US AS AMERICANS THAT WE SPEAK ENGLISH ONLY, YET ON THE OTHER

HAND ARE RELUCTANT TO GRANT US THE FULL RIGHTS OF AMERICAN

CITIZENSHIP CONCERNING VOTING RIGHTS. THIS CONFLICT RAISES

QUESTIONS AS TO THE MOTIVES OF THOSE WHO ARE ADAMANT AND

CONSISTENT IN THEIR CRITICISM OF S. 1992. IF THOSE WHO

CRITICIZE THIS LEGISLATION ARE TO BE BELIEVED IN THEIR CONCERN

FOR GUARANTEEING THE RIGHT TO VOTE, THEY SHOULD SERIOUSLY

REEXAMINE THEIR CONVICTIONS. IF WE RECOGNIZE THAT PROBLEMS

CONTINUE TO EXIST WITH THE VOTING RIGHTS OF MINORITIES WE SHOULD

BE RESOLVED IN OUR COMMITMENT TO OVERCOMING THOSE BARRIERS

AND OBSTACLES. -HOWEVER WE FIND A RELUCTANCE, BY THOSE VERY
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SAME PUBLIC SUPPORTERS OF THE CONCEPT OF VOTING RIGHTS, TO

ENDORSE S. 1992 AND WORK FOR ITS PASSAGE. THIS IS WHERE THE

CONFUSION EXISTS WHICH AGAIN HAS MANY OF US ASKING OURSELVES

ABOUT THE MOTIVES BEHIND SUCH OPPOSITION AND RELUCTANCE.

WE WOULD LIKE TO TURN OUR ATTENTION TO SECTION 2 OF THE

VOTING RIGHTS ACT WHICH GENERALLY PROHIBITS PRACTICES WHICH

DENY OR ABRIDGE THE RIGHT TO VOTE. S.1992 PROVIDES CLARIFYING

LANGUAGE TO SECTION 2 SO TO EXPLICITY STATE THAT ANY PRACTICE

WHICH RESULTS IN SUCH DENIAL OR ABRIDGEMENT IS PROHIBITED.

CONTRARY TO THE CONTENTION OF THE ADMINISTRATION AND A HANDFUL

OF MEMBERS OF CONGRESS, THIS LANGUAGE UNDER NO CIRCUMSTANCES
WOULD CREATE NOR INTEND THERE TO BE PROPORTIONAL REPRESENTATION

BY RACE OR RACIAL QUOTAS. THESE CONTENTIONS HAVE BEEN REFUTED

QUITE THOROUGHLY AND CONSISTENTLY THROUGH REVIEWS AND LEGAL
ANALYSIS OF VOTE DILUTION LITIGATION. DURING THESE HEARINGS

THIS SUBCOMMITTEE WAS PRESENTED WITH SUMMARIES OF 23 VOTE

DILUTION CASES DECIDED BY FEDERAL COURTS PRIOR TO 1978.

THE TESTIMONY INDICATED THAT AFTER AN EXAMINATION OF THESE

CASES:

1. THE LEGAL STANDARD FOR VIRTUALLY ALL VOTE DILUTION

DECISIONS PRIOR TO 1978 WAS FOCUSED ON THE RESULTS

OF THE CHALLENGED VOTING LAW;

2. UNDER THIS STANDARD, PROPORTIONAL REPRESENTATION

WAS NEVER REQUIRED AND WAS REJECTED WHEN RAISED;

3. UNDER THIS RESULTS STANDARD, AT-LARGE ELECTIONS

WERE NOT CONSIDERED AN AUTOMATIC VIOLATION, THUS

INVALIDATING THEM;
4. RESULT STANDARD DID NOT AUTOMATICALLY ENSURE

MINORITY VOTERS' SATISFACTORY CHANGES, FOR OF
THE 23 CASES ANALYZED, DEFENDANTS PREVAILED IN MORE

THAN HALF; AND



1619

5. THE RESULTS TEST APPLIED BY THE COURTS DID NOT

MERELY EXAMINE A NARROW PERSPECTIVE OF CONSTI-

TUTIONALITY BUT RATHER WAS FAIRLY COMPREHENSIVE IN

CONSIDERING VARIOUS FACTORS WHICH DID NOT ALWAYS

RESULT IN FINDING AT-LARGE VOTING SYSTEMS UNCON-

STITUTIONAL.

THIS REVIEW OF THE FACTS WOULD APPEAR TO CLEARLY ADDRESS

AND REMOVE ANY DOUBTS OR CONTENTIONS THAT A RESULTS STANDARD

WOULD REQUIRE PROPORTIONAL REPRESENTATION. WE ARE DISMAYED

WHEN WE HEAR OPPONENTS OF SECTION 2-S. 1992 SUPPORT THE

VOTING RIGHTS ACT THEN TURN AROUND AND PLEDGE WITH SPECIFIC

DATA OR ANALYSIS THAT A RESULTS STANDARD WOULD REQUIRE

PROPORTIONAL REPRESENTATION. TESTIMONY SUCH AS THE ONE WE

ILLUSTRATE REFLECT A THOROUGH ANALYSIS OF SUCH CONTENTIONS

AND CONCLUDE THE CONTRARY.

WITH REGARDS TO THE LIBERALIZED BAIL-OUT PROVISIONS

(SECTION 5), WHICH INCLUDE THE TEN-YEAR ELIGIBILITY TESTS

AND REQUIREMENT OF POSITIVE ACTIONS TO ELIMINATE DISCRIM-

INATION, WE FIRMLY BELIEVE THAT THIS MIX IS COMPREHENSIVE AND

PROVIDES FLEXIBILITY WHICH WILL ENTICE COVERED JURISDICTIONS

TO BAIL-OUT, THE ELIGIBILITY TESTS REQUIRE NO LITERACY TESTS;

NO COURT JUDGEMENTS-OF VOTING DISCRIMINATION; NO FEDERAL

EXAMINERS ASSIGNED; AND NO OBJECTIONS TO SUBMISSIONS CLEARLY

- ESTABLISH THE TYPE OF STANDARD WHICH SHOULD APPLY TO JURIS-

DICTIONS WISHING TO BAIL-OUT. IF THEY ARE UNABLE TO MEET

THIS CRITERIA AND ARE IN VIOLATION OF ANY OF THOSE STATED,

SURELY IT WOULD NOT BE IN THE BEST INTERESTS OF THE AFFECTED

GROUP TO HAVE JURISDICTIONS REMOVED FROM SECTION 5 COVERAGE.

THE POSITIVE ACTION REQUIREMENTS ARE POSITIVE GOOD-FAITH
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EFFORTS WHICH CAN BEETER MEASURE THE COMMITMENT AND EFFORTS

TO INSTITUTIONALIZE CHANGE IN-THE ELECTORAL PROCESS OF JURIS-

DICTIONS. WE WHOLEHEARTEDLY SUPPORT THIS SECTION AND

RECOGNIZE, AS HAS BEEN TESTIFIED, THAT OF APPROXIMATELY

800 COUNTIES IN THE COVERED STATES, ONE-FOURTH WOULD BE

ELIGIBLE TO BAIL OUT BY 1984 WITH THE REMAINING THREE-

QUARTERS BY 1992.

WE WOULD HASTEN TO ADD THAT WE DO NOT ENVISIONI, NOR

WOULD WE RECOMMEND THAT FRIVOLOUS LAWSUITS BE FILED IN

ORDER TO PREVENT BAIL-OUT. FILING OF OBJECTION IS A

SERIOUS UNDERTAKING WHICH REQUIRES TIME AND RESOURCES,

BOTH IN SCARCITY AT THIS TIME. FURTHERMORE, IT IS NOT

OUR INTENTION WHATSOEVER TO ABUSE THE LAW IN SUCH A WAY

WHICH WOULD DAMAGE ITS INTEGRITY.

IN CLOSING, WE WISH TO UNDERSCORE OUR SUPPORT FOR

S. 1992 AND THANK THE SUBCOMMITTEE FOR ALLOWING US TO

TESTIFY. WE LEAVE YOU WITH THE INTRODUCTION OF rHE

LULAC CODE WRITTEN IN 1929 WHICH ILLUSTRATES OUR DESIRE

THEN AND NOW TO BE RESPECTED AND TREATED AS FIRST CLASS

CITIZENS WITH VOTING RIGHTS.

"RESPECT YOU CITIZENSHIP AND PRESERVE IT;

HONOR YOUR COUNTRY, MAINTAIN ITS TRADITION IN

THE SPIRIT OF ITS CITIZENS AND EMBODY YOURSELF

INTO ITS CULTURE AND CIVILIZATION." .
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League of
United Latin 0/,"/ ,,. ..... ,,,,,.fal

American Ci tizensto n..,
RESOLUTION

M' REAS, THE LEAGUE OF UNITED LATIN AMIERICAN CIZITNS (LULAC) supports the purpose of fosterin;
anJ enlarging the opportunities for training, education, civil rights, job opportunities,
housing, economic development, and welfare of all Hispanic citizens of the United States; and

UMEREAS, reauthorization of the Voting Riphts Act of 1965 as amended is presently pending

before Congress; ; an(

MhEREAS, the Voting Rights Act is amonp the most effective civil rights legislation ever

enacted in the United States, bringiing-_.dramatic increase in the participation of Blacks

and Hisoanics in state, local and federal elections; ; an'

WHEREAS, the Voting Rights act has afforded minorities protection from mfanipulation of local

voting laws that unfairly dilute their voting strength; . -nd

WHEREAS, bilinguial elections (i.e. bilingual printed matter and oral assistance)' undated by

the Voting Rights Act have in effect extended the franchise to many non-Entlis sepei U.

Citizens who would otherwise be denied their ronstitutionall) _psaranteed right to vote ; and

WHEREAS, invalidation or dilution of the Voting Rights Act wotld eliminate the important vet

fragile progress that has bein imde by minorities in exercising their rights and %wild deter

much needed continued progress: ; and,

hIEREAS, LWIAC is committed to the belief that the condition of a representative dr jrcy_-

is broad narticipation by all its citizens - including vinorities - at each and ever level

of government;

TiHEREFORE, BE IT RESOLVED THAT WE, the members of LUI.AC, do hercby urge the United States

Congress to rcatlhorize the special provisions of the \'ntinc Rights Act for ten years, the

minority language provisions for seven years, and to .:m:nend Suvction 2 to clarify standards

of evidence in voting discrimination challcmiges by incorporate inp a discriminatory results
teat.
SU&BI1TTED BY:- I.UIAC Council 272 .- Lcon.ard Ci.ires, lclefate

SIGNED BY -_ _ _ _ _ { l

ni r .a' approved v vot of the flele.:.mt es prcs'int at the ,,nd [ 'Mal II14C 1-:11ional on-

t(ntion 1teld in A lh )qctm rqmze, New c.%x co on it he' : th da of . ,,, S ISi7

IN WI I SS MIEREOF , I have lherc tit o set ry la.dl for t he I.T I lL OF 11-% 1 1 t I N 1 1A|

,CITIS this' . da )! ~ -. Is

It~I~~I I A. -I IlAC NAlI I'~ i I StI N I

'Iii s rr TO:

U t4l,\ ,'lit "i ;.! 'I JANV
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Senator KENNEDY. Mr. Coleman?
Mr. COLEMAN. Thank you.

STATEMENT OF CHARLES W. COLEMAN, COUNTY ATTORNEY,
EDGEFIELD COUNTY, S.C.

Mr. COLEMAN. Mr. Chairman, members of the subcommittee, I
appreciate the opportunity of being here today and of testifying on
the Voting Rights Act.-

As noted, I am the county attorney, and I think it is an honor to
appear here.

I would like to call the committee's attention to the fact that
there was one misspelled word in my prepared text, and I hope
that will be corrected.

But it seems that Edgefield County -has been chosen as-a whip-
ping boy or an example why the Voting Rights Act should be ex-
tended, and I would like to take this opportunity to give this sub-
condmittee a little information about the county. Of course, we are
small. -We have approximately the same number of whites and
blacks. The whites outnumber the blacks by fewer than 100.

I will say that in the past we have probably committed sins that
are no worse or no better than surrounding counties of the States
that are around us.

But as in the case of McCain v. Lybrand, it was testified to by a
black that since 1950 there has certainly been no problem of poor
participation in the electoral process by them. In my time, certain-
ly the schools have been completely integrated, the blacks com-
pletely in charge of the electoral process, as far as the Democrats
are concerned, and the juries themselves are at least 50 percent
black in all terms of court which we have in our county.

Since 1976, Mr. Thomas McCain has been the chairman of the
Democratic Party and is in charge of the Democratic elections. The
winner of the Democratic primary on a local level is tantamount to
an election. There has been one election where there was opposi-
tion to a Democratic candidate, and that was for the county council
seat by a Republican in 1974. This Republican was white.

All the positions of importance in the Democratic Party are held
by blacks, and certainly the blacks have the choice of picking all
the poll workers at the various polls.

Now, to give you an example, in the primary for 1980, 67 percent
of the registered-voters for Edgefield County participated in the
election. In the general election, 74.5 percent of the registered
voters of the county participated in this election.

It was also an interesting note that in the primary election in
June, there was a black candidate running for the office of sheriff.
The county NAACP circulated a sample ballot a few days prior to
the election, and in this sample ballot they endorsed a white candi-
date.

In June of last year, Rev. Jesse Jackson made his famous march
in Edgefield from Strom Thurmond High School to the square in
the town of Edgefield. This march was well covered by the media,
highly advertised in all the newspapers. The board of registration
for the county of Edgefield had two registrars placed there-on the
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square for the purpose of registering black voters. They were there
from approximately 1 o'clock until 5:30 in the afternoon.

As a result of this, there were admitted 36 registered voters. It
was conservatively estimated that this cost us approximately $500
per registered voter that day.

Now, Jerry Wilson, who is a prominent black that lives in the
town of Edgefield and is formerly the president of the NAACP of
Edgefield, was quoted in an Augusta, Ga., paper in direct opposi-
tion-

Senator KENNEDY. It cost $18,000 for the county to have two reg-
istrars out there?

Mr. COLEMAN. It cost the State and the county approximately
that, yes, sir, because of protection that they gave the parade. They
had to have about 30 or 40 protective agents and helicopter service,
this type of thing, yes, sir. That was the figure that was given to
me.

Senator KENNEDY. That is not to register voters.
Mr. COLEMAN. Oh, in this particular case, on this march, I amsayig.

Seator KENNEDY. I was just trying to get what it cost to register
the voters. At a cost of $500 to register 36 voters, I get $18,000 to
regster the 36 voters.

Mr. COLEMAN. Yes, sir, to register 36 voters that day.
Senator KENNEDY. Well, I do not-
Mr. COLEMAN. The purpose of the march was to register black

voters.
Senator KENNEDY. Oh, so you are including all of the other kind

of public service protections included in that figure.
Mr. COLEMAN. Yes, sir. That is right.
Mr. Wilson stated that there is no problem in registering or

voting, and that the problem is apathy on their part.
This is also borne out by Willie Bright, who was quoted in the

papers as saying he had worn out three or four automobiles at the
same time.

Now, there are some statements that blacks cannot be elected at
large in Edgefield County, but two blacks now are holding office.
Willie Lewis, who is serving on the school board, and T. C. Owens,
who serves on the town council of the town of Johnston are both
elected at large.

So, in conclusion, I would like to correct a few inaccuracies that
have been testified to here by Mr. McCain. First, he has testified
that their church was burned in -1970 after they had had a meet-
mg. I checked with the sheriffs department. They determined that
the fire was caused by a faulty flue.

Mr. McCain further testified that he had offered for election in
1972 and had been removed by the county attorney, but Mr.
McCain was a registered voter in the State of Georgia 2 weeks
prior to his declaring himself as a candidate for the county council
and had participated in the electoral process in the State of Geor-
gia. He also owned property there, he taught school there, and he
paid his taxes there.

He was not removed by the county attorney, but he was removed
by the State election commission. He also referred to the positions
that could not be filed by at-large elections, but as I have stated to
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you, the two blacks that are now elected officials have been elected
by at-large elections.

He also stated that the county council denied petitions, but he
failed to state that these petitions were filed within 30 days prior
to an election, which did not give the county sufficient time to call
an election, and this matter was litigated and-was so found by the
Supreme Court of the State of South Carolina.

In conclusion, I would like to say that I appreciate being here,
and if there are any questions, I Would be glad to respond.

[The prepared statement of Mr. Coleman follows:]
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PREPARED STATEMENT OF CHARLES W. COLEMAN

Mr. Chairman and members of the sub-committee, I appreciate

the opportunity to appear before you to testify on the Voting Rights

Act. It is a privilege and an honor to make such appearance.

It sees that Edgefield County, the home county of Senator

Thurmond, has been chosen as the whipping boy or example of why the

Voting Rights Act should be extended, and I would like to take this

opportunity to give to this sub-committee a little information

concerning our great county. Edgefield County is small in area,

consisting of 480 square mileso-dr 308,000 acres, with a population

of 17,528. There are 8,753 whites, 8,725 blacks, 50 orientals and

Indians. The county is rural, with a few industries, and is the

largest peach'producing county in the world. The majority of the

population are fiercely independent, God-fearing and patriotic. The

county has produced such greats as Travis and Bonham who died at the

Alamo, 10 governors, a number of U. S. Senators, judges and several

Congressmen.

Its past has not been any better or worse than any of the

surrounding counties or states. It is true that up until 1950,

the blacks were denied full participation in the electoral process,

did not serve on juries and attended segregated'schools. This

situation has now,-however, been completely reversed and now blacks

fully participate in the election process; they attend completely

integrated schools, and the juries of this county certainly are at

least 50% black.

Since 1976, Thomas C. McCain, a black, has served as Chairman

of the Democratic Party for Edgefield County. In such a position,

he is in charge of the Primary Elections of the Democratic Party.

The winner in the Democratic Party Primary, on a local level, is

tantamount to an election. Therq has been only one election in

which there was opposition to the Democratic candidate, and that

was to the County Council seat by a Republican, white against

white, in 1974. All of the positions of importance in the Democratic

93-758 0 - 83 -- 103
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A conservative estimate is that these 36 voters cost the taxpayers

$500.00 per registered voter.

Jerry Wilson, a prominent black and former President of the

NAACP for Edgefield County, was quoted in an Augusta paper in direct

,opposition to Jesse Jackson's claim that there were problems of

registering and voting in Edgefield County. Mr. Wilson stated that

there was no problem in registering and voting. The problem was

with the blacks' apathy. Another black, Willie Bright, who has

_been active in voter registration among the blacks, stated that he

had worn out four automobiles trying to get the blacks to register

and then to vote; that he has found no problem in registering and

voting. His only problem is apathy among thq blacks.

At the present time there are two black office holders in

Edgefield County, Willie Lewis who serves on the School Board,

and his successor in office was Mark Adams, also a black, both of

whom have run without opposition in the primary election and have

done an excellent job in their position. The other black now

serving is T. C. Owens, who serves on the Town Council of the Town

of Johnston. It is to be noted that in each of the three races

in which T. C. Owens has been involved, he has had white opposition,

and has on two occasions received the most votes of any candidate

seeking a seat on the Town Council, and in one race was the No. 2

man.

There has been much said about the fact that Edgefield County

did not pre-clear with the Justice Department in 1965 in establish-

ing the present form of government, which is a County Council,

consisting of three members at that time with voting at large with

residency requirements. I cannot say of my own knowledge whether

the pre-clearance was asked for or not because at that time I was

-not County Attorney, but it does seem strange that two counties,

which established identical forms.of county government, the Act

passed on the same day and being signed by the governor of the

State of South Carolina on the same date, one of which definitely

was cleared and the other, Edgefield County, is uncertain. The
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Party are held by blacks, and as such, since 1976 the black leader-

ship has picked all of the poll workers at the various polls. The

total number of registered voters on June 10, 1980, for the Primary

Elections in Edgefield County was 7,626. Of this number there was

1 Indian, 3 orientals, 3,340 blacks and 4,282 whites. Of the

7,626 registered voters for the June 10 Primary Election, 5,112

voted. Of this number 3,001 whites,2,096 blacks and 15 unknown.

In other words, 67% of the registered voters participated in this

election. The national average is less than 50% of the registered

voters that participate in any election, and certainly from these

figures, it would indicate that there is a good percentage of

participation. For the General Election on November 4, 1980, there

were 8,011 registered voters, of which 5,972 voted; or a percent

of 74.5% of the registered voters participated in this election,

of which 3,539 were white, 2,419 black and 14 unknown.

It is interesting to note that during the Primary elections

in June of 1980, there was a black running for the office of Sheriff

of Edgefield County. The County NAACP circulated a sample ballot

on Sunday prior to the election on Tuesday, and this sample ballot

supported a white candidate in preference to a black candidate.

On June 27, 1981, Jesse Jackson had his much famous march from

Strom Thurmond High School to the square -in the Town of Edgefield.

This march was well covered by the news media, highly advertised

and the primary purpose was to register the blacks in Edgefield

County. The Board of Registration for Edgefield County had two

registrars placed at strategic points on the square for the purpose

of registering black voters. During the period from 1:00 o'clock

P. M. to approximately 5:30 o'clock P. M. by the loud speaker all

persons not registered were urged to register to vote, and the

registrars were pointed out to the crowd. As a result of Jackson's

march there were 54 applications. Of thiR, 4 registered who were

under the age of 18; 8 applications were signed by someone other

than a member or a deputy member of the Board of Registration, and

6 were reinstated, for a- net total of 36 new registered voters.
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preclearance for Lee County, which established its government the

same day as Edgefield, was forwarded to the Justice Department by

the Attorney General's Office. The fact that Edgefield County had

not precleared was not brought to my attention until 1979 or 1980.

In 1972, the County Council was increased from three members

to five members, and the county was redistricted unto five districts.

This change was sent to the Justice Department and was cleared by

it. The question now is before the court, consisting of a 3-judge

panel, whether or not the county is operating illegally under

failing to receive clearance in 1965 or is operating legally under

the clearance granted in 1972. The matter was heard on August 20,

1981, and at the writing of this statement, there has been no

decision by the court:

I would like to correct a few of the inaccuracies which have

been testified to by Thomas C. McCain. First of all, he mentions

Carey Hill Baptist Church which was burned in 1970. The records

indicate that this was a frame church, and they had a service in

this church on Sunday night, and that they had a stove for heat

and there was a faulty flue which caused the church to burn. On

the other hand, on the night previous to Jesse Jackson's march to

Edgefield, the United Methodist Church of Edgefield was burned,

and it was a definite case of arson. A black was seen running from

the church just minutes before the fire was discovered. Mr. McCain

further testified that in 1972, lie qualified to run for the County

Council for the County of Edgefield, and he stated that the County

Attorney had the Registration Board remove his name from the

Registration Books to prevent him from running as a candidate in

the Democratic Primary. Mr. McCain failed to note that, within two

weeks prior to his registering to vote, he had participated in the

eLection process for the State of Georgia, and had voted in the

municipal elections in the City of Augusta, and at that time was

renting a home there, paying utility bills, had an automobile

registered in the State of Georgia, and had been in the State of
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Georgia some two to three years prior to 1972. It was not the

County Attorney but the State Election Commission that removed

Mr. Thomas C. McCain's name from the registration records that

prevented him from running in the 1972 election. He also referred

to the fact that he had filed certain petitions to allow a change

from at-large electios to single member districts. The County

Council denied the petitions, one on the basis there were insufficient

number of signatures required on the petitions that reflected the

person's signature, his precinct and voter registration number which

are required by state law. Further, that the petitions were filed

less than thirty days prior to the primary, which did not give

sufficient time to verify the petitions and to call a special

election. This matter was litigated and the Supreme Court for the

State of South Carolina so found.

I make this statement I'm sure for the vast majority of the

County of Edgefield that I believe everyperson should be entitled

to vote and to participate fully in the election process. I do

not believe that any person or any race of. people should be guaran-

teed to be elected to an elective office. There has-been much said

about the diluting of the voting strength of the blacks, and I do

not believe that the blacks' voting strength should be diluted nor

shouldthe white voting strength be diluted. If it is as contended

that there should be single member districts, the districts would

be so gerrrymandered as to have predominantly black population in

certain districts and the others would be predominantly white, and

the candidates would run from their district and the individuals

living therein would vote for the various candidates. This system

would not only dilute the voting strength of the black as well as

the white, but would also be gerrimandering, both of which would be

improper. In a county such as Edgefield where the population is

small and most people know one another, I feel that the at large

election, with residency requirement, is the only fair and just form

of election. This gives each section of the county representation

and makes each county member responsible not for his district but
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for the entire county as he must seek his vote from all of the

electorate.

I have no qualms with the extension of the Voting Rights Act

provided the same will include all states of the United States

because all persons, regardless of black or white, should be treated

equally. We are rapidly becoming a two-standard nation, one for

black and one for white. If I were to say today, please contribute

to the Black College Fund, I would be hailed as an activist. How-

ever, if I said contribute to the White College Fund, -I would be

called a racist, a bigot and a person furthering segregation. This

not only applies to colleges, but to private clubs and in all walks

of life. It was written in 1976 when we were celebrating our

two hundredth anniversary as a nation, and I quote: "The average age

of the world's great civilization has been two hundred years. These

nations progressed through this sequence."

From bondage to spiritual faith - from spiritual faith to

great courage - from courage to liberty - from liberty to abundance -

from abundance to selfishness - from selfishness to complacency -

.from complacency to apathy - from apathy to dependence - from

dependence back again to bondage. This-nation is rapidly becoming

too dependent upon the government in Washington to cure all of

its ills.

If we continue on the road that we are now heading, it will

soon be a quota system to elections, and what are we going to quota,

black-white, male-female, Catholic-Protestant-Jew and on into

ad infinitum. We have a good system under which the person

receiving the majority of votes is elected to the office which

he seeks, and until a better system is devised by man, I think

that we shouldstick with what we have.
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Mr. MARKMAN. I do not have any questions. Thank you.
Mr. COLEMAN. Thank you, sir.
Mr. WIDFS. Excuse me. I have some questions that Senator Ken-

nedy wanted me to ask Mr. Coleman.
You mentioned in your testimony on page 2 that it was true

until 1950 that blacks were denied full participation in the political
process. Is the implication of that sentence that you think, subse-
quent to that, they were permitted full participation in the politi-
cal process?

Mr. COLEMAN. This was a statement made by a gentleman by the
name of Frank Jenkins in the case of McCain v. Lybrand. I was
quotin him in that. I am sorry, sir.

Mr. WIDEs. I see. Well, it does not indicate it was a quote, but
what is your opinion? Do you think that, subsequent to 1950, blacks
in Edgefield County have had equal opportunity to participate, not
guaranteed results, but to participate?

Mr. COLEMAN. Now, I have lived in Edgefield County since 1965,
and I say since that time, I wolld say yes, definitely.

Mr. WIDES. You are familiar, i assume, with the opinion of Judge
Chapman in the Edgefield County case of McCain v. Lybrand?

Mr. COLEMAN. Yes, sir.
Mr. WIDES. You are the attorney in the case?
Mr. COLEMAN. Yes, sir.
Mr. WIDES. He was appointed by President Nixon to the District

Court and then recently appointed with the support of, I believe,
Senator Thurmond to the Fourth Circuit Court of Appeals by Presi-
dent Reagan. Is that correct?'

Mr. COLEMAN. That is correct.
Mr. WiEs. In his opinion, he indicated, and I do not have the

exact quote, although it has been read into the record before, I
think by Mr. Durfner and Mr. McCain, that until 1970, blacks were
completely frozen out of the political process and that, in the
decade since then-that is, from then until the time of his deci-
sion-that there has been, to use his words, barest token or token
progress.

Do you think that-his exact words were, and I am reading from
his decision, "The Court's overall finding is that blacks were virtu-
ally totally excluded up until 1970,"-from the political process, he
is talking about-"and that, since that time, they have progressed
to minimal tokenism." That is Judge Chapman, whom the Presi-
dent just put on the Fourth Circuit Court of Apieals.

Do you think he is a fair man who would give an accurate ap-
praisal from his perspective of the facts as presented to him in the
case?

Mr. COLEMAN. I think Judge Chapman in that instance, sir, was
referring to the blacks that had been appointed poll workers. I
think that was the reference he was making at that time, and after
that time,-there were a number of more blacks appointed to posi-
tions at the polls. But that was my interpretation of what he was

Mr. WIES. OK. Well, actually, just to put it in context, then, I
will go on to my other question. He says that elections conducted
in 1970 to 1974 are as- follows, and he lists data of the voting and
the election results in Edgefield County, and he then says, quote:
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"By analyzing these elections,"-he is not talking about poll work-
ers or officials in the process-"it was possible to get a clear pic-
ture of how elections take place in Edgefield County. The Court's
overall finding is that blacks were virtually totally excluded up to
1970 and that, since that time, they have progressed to minimal to-
kenism."

Let me ask you just one other question. The decision in the case
came down in April, was it, of 1980?

Mr. COLEMAN. I believe that is right.
Mr. WIDES. And under the previously controlling law applying

White v. Regester and Zimmer, although I understand you disa-
greed, Judge Chapman concluded that the minority voters were
sufficiently shut out of the process, that their rights were being
denied, and ruled in favor of the plaintiffs. Is that correct?

Mr. COLEMAN. That is correct.
Mr. WIDES. And then, subsequently, when the Bolden case came

down, which we have been told by a number of witnesses, and
there have been other comments to the effect that the Bolden case
does not really present a problem and plaintiffs should be able to
win under that, too, Judge Chapman then granted your request
that he vacate or abrogate his order because, under Bolden, the
case could not be established. Isn't that correct?

Mr. COLEMAN. That is, yes, in substance.
Mr. WIDES. Thank you very much.
I have no further questions.
Excuse me. Senator DeConcini had questions that he wanted to

submit in writing to Arnoldo Torres, and we would ask that that be
done and Mr. Torres' responses be included in the record at this
point.

[Material supplied follows:]

QUESTIONS FROM SENATOR DENNIS DECONCINI TO ARNOLDO TORRES
Question 1. Is it LULAC's view that S. 1992 would require proportional represen-

tation as a result of its amendment to Section 2 of the Voting Rights Act? Would
LULAC support legislation which required such proportional representation under
Section 2?

Answer. We would re-iterate the comments we presented during our oral presen-
tation on February 25, 1982 before your Subcommittee that that League would not
support nor was it advocating any amendments which would legally require propor-
tional representation or make the absence of it a violation of the law. Frankly, the
contention being made by the Administration has no basis for it is not our intent or
interest to have a provision of the law mandating proportional representation. We
would find such an effort an affront to the integrity of the Voting Rights Act which
simply wants to insure the full participation of all citizens of this country. Those
that charge that Section 2 as amended in S. 1992 would result in proportional repre-
sentation, are committing a grave injustice to the debate process by misrepresenting
or concerns and causing unnecessary panic. If the Voting Rights Act is designed to
benefit minorities, it is us then who are in a position to best state how the law has
been used and how it will be used; under no circumstances have we ever advocated
amending Section 2 for the purposes of having it resulting proportional representa-
tion in elected offices. The Hispanic community regards the passage of Section 2 as
amended as vital to our successful participation in the electoral process as bilingual
voting material.

Question 2. Does LULAC believe that the bilingual election provisions of the
Voting Rights Act have made a significant improvement in the opportunity of Span-
ish speaking citizens to participate fully in the political process?

What suggestions do you have for ways in which the implementation of the bilin-
gual provisions might be made more effective?
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Answer. There is no doubt in our the minds of Hispanics throughout this country
that along with other provisions of the Voting Rights Act, the minority language
provisions of the Act have been instrumental in increasing our participation in the
electoral process. The fact that voting materials are published in Spanish allows for
a better orientation and knowledge of the issues having to be decided. The utiliza-
tion of the bilingual ballot also has proven to be immensely helpful to our communi-
ty by removing the comprehension barrier of the English language which many of
our senior citizens do not speak.

Insofar as improving the effectiveness of this provision of the law, we would
strongly advocate the clarifying of the different approaches which can and have
been utilized of minority language materials, through regulations issued by the De-
partment of JusticeAlso, we would encourage the use of technical aJstance to
local and state jurisdictions of the various approaches which can be used in comply-
ing with the law. For example, you needn't have to publish bilingual ballots to all
Spanish-speaking people in a given area, you can publish a facsimile ballot to be
posted in each voting booth for individuals to use. This is one example of where
knowledge of this approach would probably be of interest to many county registrars
and would be utilized. Again, there must be a process which allows for such infor-
mation to be made available to everyone concerned with this issue.

Mr. MARKMAN. Thank you, Mr. Coleman.
Mr. COLEMAN. Thank you, sir.
Mr. MARKMAN. We have been requested to include in the record

at this point a statement by Senator Dennis DeConcini as well as
testimony by the Honorable AlfredoGutierrez, a member of the
Arizona State Senate, who was scheduled to be a witness here
today but who could not attend.

This concludes today's hearing.
[Whereupon, at 1:05 p.m., the subcommittee recessed, to- recon-

vene on Monday, March 1, 1982.]
[The prepared statements of Senator DeConcini and Hon. Alfredo

Gutierrez, member, Arizona State Senate, follow:]
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PREPARED STATEMENT OF HON. DENNIS CECONCINI, A U,S.

SENATOR FROM THE STATE OF ARIZONA

Thank you, Mr. Chairman. I am especially pleased to be at today's

hearing, because among the testimony submitted today are statements by' -

persons with specialized knowledge about the southwestern United States

and my own state of Arizona. Unfortunately, two of our scheduled wit-

nesses have been unable to attend today's hearing. My good friend

Bruce Babbitt, Governor of Arizona, was forced to cancel his scheduled

appearance here today due to pressing developments in Arizona. The

Governor has asked me, however, to submit his written statement to the

Chairman for insertion into the-record. I will be sending several

written questions to his office in Phoenix, and I request the chairman

to leave the record open until responses are received.

Another of our scheduled witnesses, state senator Alfredo Gutierrez

of Arizona, has unfortunately found it necessary to cancel his appearance

due to the consideration of an Important matter in the Arizona state

senate. I had looked forward to Senator Gutierrez' testimony because I

have known him for a number of years, and I know him to be a man of

extensive knowledge and experience in state government. Indeed, it

was those qualities which led his colleagues to select him as minority

leader In the Arizona state senate. I ask that the chairman leave the

record open until we can submit Senator Gutierrez' statement for the

written record.

Fortunately, we do have Mr, Arnold Torres of the League of United

Latin American Citizens, or LULAC, with us to give us the benefit of

their extensive experience in the field of voting rights. LULAC is an

organization which has proven invaluable in identifying the needs and

goals of the Hispanic community. I am certain that Mr. Torres, and

indeed all of today's distinguished witnesses will provide constructive

insights regarding the Voting Rights Act.

Today's hearing will, no doubt, reach a wide range of subjects

under the Voting Rights Act. Certainly the topics of Section 2 and

the "results" vs. the "intent" tests will be discussed, as is proper.

However, I feel that our attention must focus as well on the important
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topics of bail out and the bilingual provisions. A minimum amount of

discussion has been afforded these topics, and I believe that we should

make an effort to focus on these issues so that we assure that the Voting

Rights Act continues to be a fair and effective element of civil rights

law.

We must assure, for instance, that the bilingual provisions of the

Act provide the maximum access possible to our language minority citizens,

while simultaneously assuring that the Federal government does not

unnecessarily burden state and local governments with needless, costly

regulations which do not further the goals of the Act. We must be

sensitive to the need to provide a reasonable bail out provision which

assures that every jurisdiction that seeks to ball out from the strictures

of the Voting Rights Act has complied with both the letter and spirit of

the Act, while at the same time assuring that the bail out procedure is

not, as some have claimed, so difficult to meet as to be virtually impossible.

These issue areas must be analyzed in the light of state and local experience,

and the experience of actual voters. I look forward to today's distinguished

witnesses' testimony, and I am confident that it will shed light on these

difficult questions.

PREPARED STATEMENT OF HON, ALFREDO GUTIERREZ, MEMBER,

ARIZONA STATE SENATE

Mr. Chairman, members of the Subcommittee My name is

Alfredo Guitierrez. I'm very pleased to be here today to convey

my support of S.1992, the Voting Rights Act of 1982. I would also

like to thank Senator DeConcini personally for his support of this

bill and his leadership on the issue. Substantively and symbolically

this bill means a great deal to Arizona's Hispanics, Indians and

Blacks, who make up 28 percent of the State's population. Our

minority citizens feel confident that Senator DeConcini will

represent our concern for a strong voting rights bill in the face

of intense opposition to many of the bill's key provisions, which

are necessary to protect what President Reagan has called, "the

crowned jewel of our democracy," the right to vote.
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I am, quite frankly, surprised by the controversy surrounding

S.1992. The provisions I support and wish to discuss today seem

to me the very minimal that Congress can enact and still uphold

the 14th and 15th Amendments of our Constitution. Under S.1992,

jurisdictions that have been "good" will be able to be released

from pre-clearance; victims of voting discrimination will once

again have meaningful access to the courts, virtually denied

them since the 1980 Supreme Court decision, City of of Mobile v.

Bolden; and Hispanic, Asian, Indian and Eskimo voters will

be guaranteed bilingual voting assistance until 1992.

Arizona is no stranger to the Voting Rights Act. Parts of

our state have been covered under Section 5 preclearance jince

1965 because, at that time, we used a literacy test and less

than 50 percent of our voting age population was registered or

turned out in the 1964 presidential election. We were covered

again in 1975, as a result of the language minority provisions,

which also required us to provide bilingual voting assistance for

Hispanics and, in seven counties, for American Indians.

Arizona does not have a state bilingual election law, and

without the federal mandate for bilingual elections, our non-English

speaking citizens would be denied their right to vote. I am very

pleased President Reagan supports this provision of S.1992.

Testimony submitted during these hearings and during House

hearings last year reveals that bil igual elections are an appropriate

legal and legislative remedy to guarantee that non-English speaking

U.S. citizens be permitted to cast meaningful votes. The testimony

showed further that in most areas of the country, the additional

cost for providing bilingual election assistance was insignificant.

Alternative methods for providing cost effective bilingual assistance

are available and have been used successfully in Los Angeles, San

Diego and other districts whose normal election costs run high.

Hispanics make up 16.2 percent cf Arizona's population and 13.2

percent of our elected officials. Between 1973 and 1980, Hispanic

representation at the city and county levels increased-significantly.
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In 1973, there were 57 Hispanic elected officials at these govern-

ment levels. In 1980, there were 77. Among state elected

officials (Governor, Lt. Governor, Senators, Representatives, judges

and district attorneys), between 1973 and 1980, Hispanics representa-

tion declined from 13 to 12 representatives. During those years,

we did not have any Hispanic representation in the U.S. Congress.

Between the 1976 and 1980 presidential elections, Hispanic

representation and voter turnout increased impressively. Hispanics

increased their registration by 14 percent, or 12,700 voters,

between these two elections. They increased their turnout by

25 percent, by 14,288 voters. Yet, only 55 percent of Arizona's

eligible Hispani:s are registered to vote, compared with New

Mexico's 65 percent and Colorado's 60 percent.

Since 1975, the Department of Justice has issued objections

to eight voting changes contained in four letters of objection.

The Congressional and state legislative *-districting proposals

are currently under review by the Department of Justice. The

first sixty day period ends on March 7. I understand that a number

of Hispanic individuals and organizations have submitted comments

to DOJ charging that the plan will have a discriminatoryimpact on

Hispanic voters.

It may be suggested that Arizona's relatively small number of

objections is evidence that the state's voting problems are minor

and do not require the imposition of federal scrutiny. I reject

that conclusion and urge the Senate to reject it. The fact that

Arizona has had a small number of objections suggests other circum-

stances to me: the State haa fewer subdivisions than any other fully

covered state except Alaska; and the state and its subdivisions pass

fewer discriminatory laws than other states because we lawmakers know

the laws will be reviewed for their possible discriminatory impact.

In other words, the Act has sensitized our lawmakers and discouraged

them somewhat from enacting discriminatory voting laws. The Act's

deterrant effect at halting discriminatory voting laws may be

as significant as the actual Section 5 review mechanism. In this
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regard, I wholeheartedly agree with Attorney General William French

Smith, who praised the Act's deterrent effect in his report to-the

President on the Voting Rights Act.

I support the continuation of pre-clearance contained in

S.1992 with its new bailout provision. The proposed bailout will

both protect minority voters and permit jurisdictions with genuinely good

records to be released. Detractors have referred to the bailout

in S.1992 as "impossible", while some on the other end of the

spectrum consider it too loose. I believe the truth is somewhere

in between. The bailout is stringent--and it should be. The

purpose of Section 5 is to protect minority voting rights. Those

who propose to weaken the bailout seem more interested in protecting

local election officials from what they consider the "burden" and

"stigma" of pre-clearance. The Constitution, the Congress and the

Courts have spoken on this issue many times and have concluded that

it is the proper role of the federal government to protect citizens

from denials or abridgments of their right to vote. Local election

officials who consider this a "burden" do not have my sympathy. I

urge this Subcommittee and the Senate to focus it attention on th-e

problems of minority voters rather than the cries from local election

officials.

I understand that during a recent hearing Senator DeConcini -

raised the'issue of state responsibility for its subdivisions and

questioned the need for one of the bailout criteria. The proposed

bailout would permit a fully covered state to bailout only when all

of its subdivisions could meet the bailout criteria--though, it

should be noted, not all of the smaller units must have actually

bailed out. Senator DeConcini brought up an example in which a

state would be kept under-Section 5 solely because of the recalcitrance

of one of its smaller political subdivisions and suggested, from what

I understand, that the requirement might be too stringent.

As a state legislator, I believe that standard is not only

reasonable but necessary to insure that minority voting rights

are protected. To a very great degree, states determine the
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electoral practices and proceudres of their counties, cities, school

districts, water districts, sanitary and hospital districts.

The Arizona Revised Statute Title 16 is the state election

code. It is developed by the State Legislature; it is amended

frequently for both administrative and substantive reasons. It

specifies how and when elections are to be conducted for virtually

every governmental unit in the state. It specifies, for example,

that the state's more than 200 school-boards must be composed of

3 or 5 members whose terms alternate and that they must be elected

on a non-partisan basis from the entire school district. The election

code specifies when elections'must be held for fire, sanitary and

road improvement districts, as well as for the Central Arizona Water

District Board.

It is exclusively within the power of the state government

to specify standards and guide the electoral practices of even the

smallest of governmental units. To suggest, therefore, that the

state should be permitted to bailout when its subdivisions are not

clean is to absolve the state of its exclusive responsibility and

to nullify the relationship between the state and its political

subdivisions. As a state legislator, I urge the Senate to acknowledge

the reality of this unique relationship, and to retain this

important bailout standard.

I would like to turn now to Section 2 of the Voting Rights

Act. I fully support the amendment to this section which would

prohi,,it electoral practices and procedures which would "result in

the denial or abridgment" of the right to vote on account of race,

color or membership in a language minority group." Again, I am

pleased that Senator DeConcini has endorsed this vitally

important provision. I am confident that his support of this amend-

ment will help to insure its passage by the Senate.

I would like to limit my discussion of this complex issue

to three parts: 1) The pre-Mobile standard; 2) Congressional authority

to amend Section 2 , and 3) My experiences as a state legislator which

lead me to conclude that any 'intent' standard for voting lawsuits is

unreasonable and will not safeguard the voting rights of minorities.



1640

The Subcommittee has heard a great deal of testimony on the

"results" standard which S.1992 would codify into law and thus

restore the standard that was used in voting litigation prior to the

1980 Supreme Court decision, City of Mobile v. Bolden. I reject

the assertions that this is a new untested standard and refer the
N

Subcommittee to the testimony of Frank Parker on February 11 and his

analysis of 23 lawsuits decided between 1972 and 1978. The con-

clusions of Mr. Parker's testimony deserve reiteration. They

forcefully and unequivocally rebut charges made by detractors of

S.1992, including the Attorney General of the United States.

1) The results standard will not lead to a finding of a

Section 2 violation because of lack of "proportional representation"

and one other "scintilla of evidence."

2) the results standard will not lead to court-ordered

"proportional representation"; under the results standard propor-

tional representation or racial quotas were repudiated in every case.

3) The results standard will not open "floodgates" to litigation.

Under the results standard between 1965 and 1980, few lawsuits were

brought nationwide and still fewer won by minority voters. In other

words, the results standard does not mean automatic victory for

minority voters.

I am not a lawyer and I am not a Constitutional scholar; I leave

the fine points of legal analysis to attorneys at the Mexican American

Legal Defense and Educational Fund, the Southwest Voter Registration

Education Project, and others who have worked vigilantly to represent.

minority citizens whose right to vote has been denied or abridged.

Though I am not a lawyer, I am quite familiar with the 14th

and 15th Amendments of the U.S. Constitution which empower Congress

to enact appropriate legislation to ensure full enjoyment of tha

rights protected by those amendments. I believe that the Section 2

amendment in S. 1992 is such an appropriate use of Congressional

power.

To those opponents of this amendment who will respond that

Congress does not have the authority to mandate "racial quotas in

N
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elections" or "proportional representation" I can only refer you

again to the findings of the experts: there is no basis in fact,

and in the 15 year history of vote dilution cases decided

prior to 1980, to support this allegation. I would not presume

to ascribe a motivation or "purpose" to those who oppose this

amendment. I will limit myself to the tangible, objective results

or effect of their opposition: an intent test will deprive minority

citizens of meaningful access to the courts that is promised them

under the Voting Rights Act.

The motivation of lawmakers in passing laws is not only

irrelevant but highly imprecise. In my almost ten years in the

Arizona Senate, I have witnessed legislators publicly 3nd privately

express their reasons for taking certain actions. Their motivations

are most often quite honorable but there may nonetheless be a wide

divergence between what they say in private and what they say in

public. All of us in public life know that and live by it. How

then is a court supposed to determine the "motivation" behind the

enactment of a particular law? And whose motivation is to be

judged? My own? my colleague's? How can the motivations of-a

diverse group of people be determined with any accuracy? Indeed,

how can the motivation of one person be determined with any accuracy?

My life holding public office forces me to conclude that any

standard requiring proof of motivation in voting lawsuits is

seriously flawed and should be roundly rejected.

Voting practices should be examined based on objective criteria,

such as a history of discrimination, racially polarized voting,

the existence of discriminatory methods of election, and exclusion

of minorities from the political process. To protect a right as

fundamental to our democracy as the right to vote, Congress should

adopt a standard--in existence between 1965 and 1980--which will

provide equitable and fair relief for minority voters. To do less

would be for Congress to shirk its responsibility to uphold the

Constitution.

Thank you.

93-758 0 - 83 -- 104



VOTING RIGHTS ACT

MONDAY, MARCH 1, 1982-

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:45 a.m., in room
2228, Dirksen Senate Office Building, Senator Orrin G. Hatch (chair-
man of the subcommittee) presiding.

Present: Senators Mathias, Specter, and Leahy.
Staff present: Stephen Markman, chief counsel; William Lucius,

counsel; Prof. Laurens Walker; Kim Ervin, professional staff; and
Claire Greif, clerk.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR
FROM THE STATE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION
Senator HATCH. Ladies and gentlemen, this marks the final day

of 9 days of hearings by the Subcommittee on the Constitution on
the Voting Rights Act. Today we will hear the views of the Assist-
ant Attorney General for Civil Rights, Mr. William Bradford Reyn-
olds. And we have eminent members of the Congressional Black
Caucus here with us whom we are very interested in hearing.

As we near the close of our-hearings, I would again like to ad-
dress a question to my colleagues on this committee who are lead-
ing the charge for the House-approved legislation.

It is a question that I addressed to them on the first day of hear-
ings and one with respect to which I have notyet heard an answer.
My question relates to the workability of the proposed new stand-
ard for identifying discrimination in section 2 of the act. The House
legislation would propose to change this from the traditional intent
standard to a never before utilized results standard. In the process,

-this change would overturn the ruling by the U.S. Supreme Court
in Mobile v. Bolden, a 1980 ruling.

I would like to ask my colleagues again how a State or a county
or a city or a school board will have any idea W-hatsoever as to
what is necessary on their part in order to avoid being in violation
of the results test, short of proportional representation by race.-

What will these communities have to do in order to insure them-
selves that they will not be sued by the Justice Department or by
the NAACP Legal Defense Fund or by MALDEF or by the ACLU
or by the Lawyers Committee for Civil Rights or by any other of
the innumerable public interest groups-that litigate for a living?

(1643)
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In particular, I would like to know what assurances they could
give-to the mayor of Boston or to the mayor of Cincinnati or to the
Mayor of Baltimore that their communities are not going to be sub-
ject to litigation under the House bill. What are their assurances
that the Federal courts are not going to come in there and seek to
restructure their systems of self-government? What are their assur-
ances that the citizens of Boston and Cincinnati and Baltimore are
not going to have their own judgment about how they wish to run
their own affairs overturned in deference to the judgment of the
attorneys for the Lawyers Committee for Civil Rights here in
Washington?

In Boston, after all, there is a lack of proportional representa-
tion, there is an at-large system of government, there is a history
of school segregation, there is a history of racial turmoil, and there
has been criticism by the U.S. Commission on Civil Rights.

In Cincinnati, after all, there is a lack of proportional represen-
tation, there is an at-large system of government, and there "is a
history of school segregation.

In Baltimore, after all, there is a lack of proportional representa-
tion, there has been a history of lack ofproportionaLrepresenta-
tion, there have been civil rights violations within the school
system and there are ..voting procedures and practices that have
been found to constitute barriers to minority participation in other
communities.

What are the assurances that the sponsors of the House bill can
offer that Baltimore and Cincinnati and Boston will be allowed to
maintain their own systems of self-government? What are the as-
surances that these communities will not suddenly be placed in vio-
lation of section 2 and the 15th amendment to the Constitution?
And perhaps 12,000 other communities in the country because that
is how many at-large jurisdictions we have in this country.

Is it perhaps that they are located in the North rather than theSouth? I don't think so. Not only does section 2 apply throughout
the country, but it is clear that the history of the civil rights effort
has been that issues originated in the South ultimately become the
subjects of fire and controversy in the North, as we*l.

Is the assurance that the citizens of Boston and Baltimore and
Cincinnati have never intended to discriminate? I would remind
my colleagues that this is an irrelevant factor under the results
test.

Is the assurance that there are legitimate, nondiscriminatory ob-
jectives to at-large systems and the other voting practices and pro-
cedures within these communities? Again, I would remind them
that the plaintiffs in the Mobile case considered this irrelevant.

Is the assurance that my colleagues would offer that there have
occasionally been minorities elected to office in their communities?
This is simply not good enough. I would remind them that the
House report on the results test states expressly that the lack of
proportional representation is "highly relvapt" in evidencing a
section 2 violation. It is simply not enough that some minorities
have been elected.

As one of the distinguished proponents for the House bill has elo-
quently testified, such minorities may often be nothing more than
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tokens or window dressing or elected at the sufferance of the white
power structure.

Is the assurance that the court must look to the totality of cir-
cumstances? Well, that is a fine response but it begs the question.
How do the people of Boston or Balitmore or Cincinnati have any
idea whether or not these add up to a violation?

How, indeed, does a court know whether or not these add up to a
violation? As Prof. James Blumstein eloquently pointed out in an
exchange with the distinguished senior Senator from Maryland,
"What does a court do with this evidence? How does it evaluate it?
What is the standard?"

That is the issue. The most honest description of the standard
that I have heard thus far is the description of Mr. Benjamin
Hooks. "You know discrimination when you see it," observed Mr.
Hooks.

If I am wrong about Boston or Baltimore or Cincinnati, I would
like to hear an explanation of why I am wrong. I have been as-
sured by several witnesses that I do not appreciate the limitations
upon the resources of the civil rights community and that such
limitations will stand in the way of multiplied litigation.

Well, that is fine but somehow that is not a very comforting as-
surance. What these witnesses are saying is that in the place of a
limitation in the nature of a rule of law, the "results" test would
substitute a new limitation in the form of the resources of the civil
rights movement. I hope that this comforts Bostonians and Balti-
morans and Cincinnatians who value their structures of self-rule.

Ladies and gentlemen, as I have said from the start, the section 2
controversy is one of the most important constitutional issues that
has been considered by this body in many, many years. But, to em-
phasize once more, it is not solely that. It is equally a controversy
that threatens to have a substantial- day-to-day impact upon com-
munities throughout the country.

In the place of a settled rule of discrimination, one that ultimate-
ly looks to the purpose of an action, we are now proposing to sub-
stitute a test that is predicated upon the idea that You know dis-
crimination when you see it. It is a test ultimately that depends
upon little more than which side of the bed the judge got up on
that morning. It is a test that substitutes for the historical rule of

-nondiscrimination a new, and I believe, dangerous rule of propor-
tional racial balance.

The results test is antithetical to everything that is important in
our Constitution--equal treatment of all citizens, colorblind public
policies, the rule of law, local self-government, and the notion that
representation in this Nation is predicated upon the individual, not
special bloc interests.

However such opponents of the "results" test attempt to deny it,
there is no other logical stopping point to the test short of propor-
tional representation.

As the Supreme Court correctly observed in the Mobile case,
"The theory of the dissent . . . appears to be that every political
group or at least every such group that is in the minority has a
Federal constitutional right to elect candidates in proportion to its
numbers."
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It is this dissent which is at issue in the present Voting Rights
Act debate, however much proponents of the "results" test under-
standably would like to obscure it. The resolution of this issue will
speak a great deal about what direction our Nation chooses to go
with respect to domestic social policy-in the direction that the
equal protection clause of the 14th amendment has traditionally
been pointed, towards colorblind public policies, or in the direction
of policies that establish quotas and entitlements in every sphere of
society on the basis of calculations of race and ethnicity.

While, from my perspective, the tide today does not look particu-
larly favorable, each and every person in this room can be assured
that we will not give up this battle without the strongest fight pos-
sible because the issue is an extremely important issue.

In that regard, we are happy to have with us this morning repre-
senting the Congressional Black Caucus, Congressman John Con-
yers from Michigan, Congressman Harold Washington from Illi-
nois, and Congressman Walter Fauntroy from the District of Co-
lumbia.

I have had lots of opportunities of being close to you gentlemen
and have enjoyed our relationship through the years and I admire
all three of you. We are very happy to have you with us and we
look forward to taking your testimony at this time.

STATEMENTS OF A PANEL CONSISTING OF HON. WALTER FAUNT-
ROY, THE DELEGATE FROM THE DISTRICT OF COLUMBIA;
HON. JOHN CONYERS, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF MICHIGAN; AND HON. HAROLD WASHINGTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. FAUNTROY. It is indeed a pleasure for us as a panel of mem-
bers to appear before your committee. We are Members of the
House of Representatives, of course, and members of the Congres-
sionaLBlack Caucus, 18 black Members of the Congress who seek to
move this Nation to the high ground of principle that we enun-
ciate, but so often fail to live up to, in respect to our rights as citi-
zens.

Accompanying me on the panel are Congressman John Conyers,
who is the fifth-ranking member of the House Judiciary Committee
which, like your committee, was the committee of original jurisdic-
tion on this matter, and Congressman Harold Washington, who
served on the House Judiciary Subcommittee on Civil and Constitu-
tional Rights and who has, from the very beginning, studied and
worked assiduously on this issue through the final passage of H.R.
3112.

At this point, Mr. Washington will make a statement followed by
Mr. Conyers and myself, and then we will be pleased to respond to
queries that you may have of us.
- Senator HATCH. That will be fine.

Mr. WASHINGTON. Thank you. We appear before your subcommit-
tee today not only on behalf of the caucus, but also on behalf of
millions of black and brown citizens who are vitally interested in
the immediate passage of S. 1992.

We regard this legislation as the single most important test of
America s commitment to racial justice, and to the integration of
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minority populations, including language minorities, into the main-
stream of American political life.

There is no-American right more fundamental, as you know and
have stated, than the right to participate freely in the electoral
p recess. If America Were now to renege on the protections afforded
b the Voting Rights Act, the most serious doubts would be raised
in the minds of a great many people, both at home and abroad,
about the commitment and future course of this society.

The companion legislation, H.R. 3112, obtained broad-based bi-
partisan support in the House, where it was passed by a vote of
389-24. This included unanimous votes from the South Carolina,
Louisiana, and Florida delegations, and majority votes from the
delegations of Alabama, Georgia, Mississippi, North Carolina, and
Texas. Ironically, because there is such broad, bipartisan support
for the legislation, weakening of the bill by the Senate would repre-
sent a moral defeat for the Rpublican Party. This is because it is
widely perceived that, but for the opposition of a few key figures
within the current administration, who already have sacrificed
much of the President's credibility on issues of this kind, S. 1992
would already have been enacted without rancor or controversy.

The Congressional Black Caucus is pleased that S. 1992 is now co-
sponsored by nearly two-thirds of the Senate. We are also aware
that the President has publicly stated that he will sign the final
bill as passed. Our hope is that the remaining Senators will en-
dorse the bill, without weakening amendments, so that we may
present this legislation to the American people as an example of
unity, morality and political decency, at a time when this example
is sorely needed.

We have followed your hearings with great interest, Mr. Chair-
man. We do not intend to use the little time that we have to re-
state the substantive arguments which have been made in support
of S. 1992. The evidence and rationale for this legislation are there,
in the House record, and in the testimony you have already re-
ceived. We ask only that a good faith effort be made to objectively
explore that testimony.

We would just make several points.
First, some witnesses-including the Attorney General of the

United States-and some Senators are laboring under the misconz
ception that section 2 of S. 1992 somehow mandates proportional
representation or racial quotas. As was said by the President of the
American Bar Association and other prominent legal scholars such
as Archibald Cox appearing before this subcommittee, this simply
is not true.

By the plain language of the concluding sentence in this section,
the House expressly disavows the concept of proportionality. The
sentence states:

"The fact that members of a minority group have not been elect-
ed in numbers equal to the group's proportion of the population
shall not, in and of itself, constitute a violation of this section."

I might also note that Representative Hyde signed off on the re-
sults test because that caveat was inserted partly at his behest and
presumably it mollified him at that time.

Moreover, this issue repeatedly has been addressed by both the
Congress and the Courts. The legislation does not mandate propor-
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tional representation and there is no court which we feel would
hold that it does.

The press has correctly characterized the situation by noting
that "The drafters of the House bill went to some trouble to avoid
this misapprehension. [New York Times, January 29, 1982.] In view
of the statute's plain words, raising the specter of proportional rep-
resentation and racial quotas amounts to nothing more than "ob-
fuscation and dithering," a quote- from the Washington Post, De-
cember 20, 1981.

Our point is not to question the sincerity of people who keep rais-
ing this issue. Our point is that both the wording and the intent of
S. 1992 are abundantly clear. The direction of the courts is clear. In
short, the law on this subject is clear. Why, therefore, does propor-
tionality recur as a diversionary issue?

A second recurrent issue concerns the result standard embodied
in section 2. The issue arose because a plurality of the Supreme
Court, in its ruling in City of Mobile v. Bolden, chose to clarify pre-
vious court rulings by requiring that plaintiffs must prove that the
intent, purpose or conscious motivation of those adopting or main-
taining voting laws was racial discrimination.

The Court traditionally held that the Voting Rights Act paral-
leled the 15th amendment: that is, it prohibits all acts which deny
or abridge the right to vote on acco':nt of race or color. Sixteen
years of experience under the existing act has made it clear that
this language also reaches State and local laws which relate to
voting,-districting-and representation.

What we as legislators also thought was clear, when the act was
passed and through two subsequent reauthorizations, was that the
discriminatory results flowing from these practices gave rise to a
cause-of action under the act. Before Mobile, the results standard
had consistently been applied by the courts.

Since the Supreme Court argued that the congressional intent
was ambiguous, we have accepted its invitation to clarify congres-
sional intent once and for all by developing the language you now
have before you. This clarification is consistent with recent cases
holding that the Congress appropriately may establish a different
standard in remedial legislation, but that in the absence of such
legislative guidance, the Court will infer the standards which con-
trols claims arising under the Constitution.

Thus, the purpose of section 2 of S. 1992 is to make it clear that a
showing of intent is not required to establish a violation of section
2 of the Voting Rights Act. As has already been stated, this is not a
novel interpretation.

In fact, it is-patently obvious to the average, fair-minded Ameri-
can, as it is equally obvious to legal scholars and litigating attor-
neys-and I understand litigating attorneys who have testified
here-that there is something inherently -unfair about requiring
citizens to prove the subjective intent of political officials.

Anyone with any understanding of the political process, especial-
ly as it operates at the local level, understands that decisions are
often reached at dinner parties, in closed meetings, at private
clubs, in back rooms, in places where the press and the public are
not present, where no record isrequired of the meeting and no rea-
sons are stated for the decision.
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To require that citizens attempting to uphold their right to vote
prove the subjective intent-indeed almost the psychological
state-of officials who draw these plans strikes the average
layman, as it strikes most lawyers, as unreasonable and unfair.

It also introduces an extremely negative element into state and
local politics. I have heard you, Mr. Chairman, in public state on
several occasions that it is unfair to be labeled a racist. Yet this is
precisely what the intent proposal encourages.

It should not be necessary for me to prove that someone is a
racist in order to vindicate my rights, particularly my voting
rights. And Congress should not encourage such ad hDminem at-
tacks on government officials as the intent test would obviously,
clearly and patently do.

Indeed, requiring proof of intent would ensure that these sorts of
personal attacks would become a necessary part of all voting rights
litigation which involved any local political official, because racism
is precisely what some would have us prove, in any way we could,
by dredging up old statements, past conduct and associations, and
using such other corroborating evidence as we could find, since few
officials would be so ill-advised as to-say that the reason for a par-
ticular voting change is that they intended to discriminate. Indeed,
as the Birmingham Post Herald noted, in support of the House
passed bill, it would often mean subpenaing people from their
graves for testimony about their racial motivations.

In fact, there is a strong indication by lower courts that the legis-
lative privilege rule would prevent litigants from cross-examining
legislators concerning their racial motivations in a given case. See
for example, the case of Village of Arlington Heights v. Metropoli-
tan Housing Development Corp.

Requiring that intent be proven in voting rights cases, as has
been suggested, could undermine this concept, since the testimony
of elected officials often would be essential to the case.

In summary, there is simply no way to prove voting rights viola-
tions unless the Senate adopts the standard in S. 1992. To change it
would indeed weaken the act, and make a mockery of the faith
that millions of Americans have placed in its protections.

Aside from our desire to correct distorted perceptions about spe-
cific sections of S. 1992, as Congressmen we also believe it impor-
tant to refute-and refute forthrightly-, suggestions that intimi-
dation or insufficient-evidence played any part in the House's pas-
sage of this vital legislation. False and spurious allegations serve
no useful- purpose; they are an attempt to inject acrimony and
rancor into this important debate, and to obfuscate the unity and
purpose which characterized the House's action. _

For example, the suggestion has been made by one witness
before your committee that 389 Members of the House of Repre-
sentatives did not understand what they were voting for. The same
witness stated that these Members, elected from districts through-
out the country, and from every state in the nation, voted to sup-
port the right to vote because they were intimidated by civil rights
groups..

This is incredible and it is also untrue. Worse than sour grapes,
it is a gross and dishonorable distortion which impugns the integri-
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ty of the House, as well as the concept of representative govern-
ment.

We are certain that you would question the motives of anyone
who said this about the Senate, and that you will therefore appreci-
ate the deep offense this has caused many of our colleagues in the
House. I am proud to state that position for them.

The weight of the evidence demonstrated continuing need for a
strong Voting Rights Act and also played a major role in convert-
ing doubters into strong supporters.

For example, we were told that people in covered jurisdictions
suffered psychologically because of section 5. This was not true,
and we heard no evidence to suggest it. Indeed, what we did earn
is that the preclearance provisions of section 5 have removed pres-
sures from decent, local politicians, who would otherwise have to
risk their political careers by personally opposing backroom politi-
cal schemes which have traditionally denied blacks equal access to
the polls.

We were told that the Act was too expensive to administer.
Again, these allegations were repeatedly disproved by quantitative
data, in state after state, until, happily, these arguments subsided.

We were told that the review process within the Justice Depart-
ment caused delays. The suggestion was made that the Department
of Justice was hopelessly backlogged with preclearance requests.
Nothing is further from the truth, even given the small staff that
the Department has devoted to this function.

We are confident that the same process 6f-reviewing the facts
will recur in the Senate; indeed, it already is taking place. And, as
in the House, we are confident that your colleagues will be per-
suaded to pass S. 1992 as written. The issues addressed by this bill,
and the need for it, are compelling. They speak eloquently for
themselves.

The straw men which were disposed of by the House should not
be permitted to reemerge, Mr. Chairman. They have been put to
rest both by the eloquent testimony before the House and the
Senate; by the almost unanimous action of the House; and by ma-
jority public opinion.

It is incumbent on this subcommittee, I respectfully submit, and
on the Senate to join in the swell of unanimity which has, after so
many discordant years, finally culminated in the legislation you
now consider.

We urge you and your Senate colleagues, in the words of the
great Black poet Langston Hughes, to "Let America be America
again" by passing S. 1992. This action will ensure that the fran-
chise-the premiere and most precious American right-is freely
available to all citizens regardless of color, of language and of resi-
dence.

Thank you, Mr. Chairman.
Senator HATCH. Thank you, Congressman Washington.
Mr. CONYERS. Mr. Chairman, I am happy to be here as a member

of the Judiciary Committee in the House who has worked on this
matter at least once before and I am p leased to be before, these
hearings and I suppose it is important that it is the concluding day
and you are hearing from us.
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I am not happy that the question of "result" versus "intent" still
is unresolved before your Committee because Mr.- Katzenbach
spoke to this question from the very first time that those words
around section 2 were put into the law when he said that section 2
was intended to ban any kind of practice denying or abridging the
vote and when its purpose or effect was to deny or abridge the
right to vote on account of race or color, that it would then be a
violation.

So we see that purpose or effect or result, no matter how it has
been garbled or mishandled in one case, was always the test and I
think that legal scholars would agree with the conclusion that we
have arrived at in the other body that result is not a new introduc-
tion of the test that we should use.

I am really literally surprised that we would take this one case,
which was settled, as you know, with many different voices and
opinions and say that that now is the law. The fact is that the
cases are still coming up, as you know, using the same result or
purpose test that we have for so long seen.

I do not know. I perhaps see this as a last ditch effort to derail
an historic piece of legislation that the overwhelming majority of
both sides of the Federal legislatures should determine be contin-
ued for a very good reason.

My second point is that the Department of Justice is today under
a cloud unlike any that I have ever witnessed in my career in the
House of Representatives. From that one body specifically charged
with the enforcement of the laws of this land have come an
unconscionable series of activities for which there are no parallel
in American governmental history, no parallel, and it is being ex-
amined very carefully by lawyers and, I might add, Members of
Congress in terms of the switches they are making, of the crass po-
litical interventions that are clearly denominating some of their
changes of opinion and the fact that it is taking the lead with other
departments of government to institute incredible changes that di-
minish racial progress under Federal laws and court decisions of
our land.

I am seriously disturbed by the character and the quality of the
kinds of acts that flow from that department, that both your com-
mittee and mine have a great deal of connection with.

Now, finally, it seems to me that there is somehow still the sug-
gestion that the civil rights community and the legislators that
have already passed on this matter are somehow divided as to the
result of their work product, that we are in some quandary as to
whether we really want this new improved bill that is now before
you, or whether we want a simple extension.

If anybody tries to tell you that there is some confusion, I think
that it should be rejected out of hand. What we did, and I remem-
ber the intense negotiations that all three of the Members of Con-
gress before you were engaged in for many hours with one of our
colleagues from Illinois, in an attempt to work out the best kind of
bipartisan effort that the extension of this legislation would pro-
duce, and I remember very carefully that the initial reservations
about bailing out these communities that were locked in almost for
the rest of this generation, sir, created some reservations that we
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resolved long before that bill came to the floor of the House of Rep-
resentatives.

It was clear through all of our civil rights leadership, through
the black community America's leadership, through our friends
in the legal community, thelegal scho-Thrs, and our practicing at-
torneys. We come here on this final day with the very strong con-
viction-s that what most of your colleagues want is what has been
done I think to the credit of the House of Representatives.

I had no way of knowing, nor would I have ever predicted, that
only 24 members of the housing would withhold their support from
a matter that had been so acrimonious in years past. But we have
reached that point, and if you see fit to give us your assistance in
this matter, if you see fit to move with what I think is the clear
stream of the majority views of thoughtful lawmakers and civil
rights advocates of America, we will come to a very, very happy
conclusion in these hearings.

But if we have to fight out these spurious allegations, if they
have to be debated out amendment by amendment on the floor of
the Senate, I can tell you, Mr. Chairman, that the collective forces
of America are totally prepared to join in with that drawn out and
I think perhaps useless legislative exercise.

I urge, with all the skill and brilliance that you have brought to
this great body, that you consider as carefully as I know you will
the questions that have, we think, been so forthrightly addressed in
the House measure, whose companion is before you today.

Senator HATCH. Thank you, Congressman Conyers.
Walter?
Mr. FAUNTROY. Thank you, Mr. Chairman.
As you know, I bring to this panel not only my considerable

work over the past year with the members of the committee listen-
ing to hearings on the House side, watching the change in the atti-

-tude-and concern registered on the part of persons who at first felt
that the measure should not be extended, but I also come as a min-
ister who is veteran of a number of hearings over the past 15 to 20
years on this subject.

I was the coordinator of the Selma to Montgomery march. I was-
in Alabama when Jimmie Lee Jackson was gunned down in
Marion, Alabama, when the Rev. James Reeb, a Unitarian Minis-
ter from this city, was beaten to death on the streets of Selma, and
when Viola Liuzzo, a civil rights person from Detroit, Michigan,
was gunned down on Highway 80 at the close of that march. And I
have been throughout the South in the past few weeks listening to
the kind of testimony that ultimately moved the House to pass by
so overwhelming a margin the measure which is before you. I want
to impress upon you the fact that in the decade of the sixties, as
today, we in this Nation are committed to a worldwide struggle to
promote and protect the rights of all who wish to be free. If there
is anyone in this country who believes in the dream of America, it
is those of us who are black, who have worked so hard to make
that dream a reality, not only for ourselves, but for all Americans.

I would just say in closing that I hope that every member of the
committee will examine his conscience on this matter. This Nation
was founded upon the firm belief of government of the people, by
the people, and for the people. And I know that you recognize that,
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even as the President has indicated, the right to vote is the most
precious that we in a democracy have. There is ground swell, as
evidenced by the House vote, that this measure be extended in the
form that it passed the House. It is a ground swell that cannot be
met with mere statements about the importance of voting rights
for all Americans. It cannot be left to the courts to ponder the
intent of the Congress in 1965 in passing this law. It must be re-
solved in the measure that has been passed by the House, and that
has obviously substantial support in the Senate, even at this
moment.

It is a desire that cannot be quieted by generating vague fears
about quotas and required representation of all segments of Ameri-
can society. It is a time for action now. A time for action in the
committee, in the Senate, and among the American people, to
begin sincerely and seriously to move this Nation to the high
grounds of principles that we enunciate, but so often fail to live.

It is very difficult for me to say to citizens in Montgomery, Ala.,
where there are 44 percent black citizens, but where only 20 per-
cent are registered, because there is a requirement that persons in
order to register have social security numbers, and a great many
people who are citizens and who pay their taxes do not work in
covered employment. It is very difficult for me to explain the ne-
cessities and complexities to people in Marengo County, Ala.,
where they are 60 percent of the population, and where if they do
not have a %Sckial s urity numhber they are required to purchase a
school record in order to qualify to vote-it is hard to say to them
how that in fact is not a poll tax.

In short, Mr. Chairman, I would hope that as we are prepared to
respond to any queries you may have on the legal questions which
you have raised about S. 1992, that you will keep in mind the com-
pelling moral reasons for extending this measure as it has been
passed by the House.

Senator HATCH. Thank you, Congressman Fauntroy.
We appreciate the eloquent statements all three of you have

made. They have been compelling and very enlightening and I do
appreciate both your remarks and your feelings on this matter.

Senator Mathias, do you have any questions?
Senator MATHIAS. No. Just to welcome, as always, our distin-

guished colleagues from the other side of the Capitol. I understand
their feelings, and I think they understand mine, so I will not em-
bellish the record any further at this point.

Senator HATCH. Senator Specter?
Senator SPECTER. Thank you, Mr. Chairman.
A question that I have relates to your sense of the burden of

proof which would be present if the intent standard is adopted, con-
trasted with the results standard. Do you believe it would be sig-
nificantly more difficult to establish a violation of the Act with the
intent test as opposed to the results test?

Mr. WASHINGTON. Yes. We feel it would be excessive-extremely
more difficult to abide by the standard of intent than by result. It
has been stated that you almost have to have a smoking gun, or to
have overheard conversations relative to that in order to prove it,
and I embellish that point in my submission to this committee.
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We all know how difficult it is to establish intent, for example, in
a body as large as, say, the Congress, or one of the State legislative
bodies. What do you base it on, the intent of the chief sponsor, or
spoken words he stated? Do you expand it out to the cosponsors
and try to determine what their intent was in supporting or
amending a bill, or do you look at the entire body and try to gage
from that what the intent of that body was relative to a piece of
legislation?

It could go on and on, and in my testimony I address this. What
disturbs me is what I touched upon earlier, when I indicated that
this is a standard of proof in the area of discrimination that I do
not think this country wants to bog itself down in..It would be a
really, really debilitating and disturbing experience to go through
to have to prove that a person is a racist. Rather than do that, why
not deal with the result situation, and say that the result of what
you gentlemen have done, or ladies, is that you have discriminated
against contrary to the standards of the Voting Rights Act. You
have discriminated against a significant body of voters.

Senator SPECTER. Do you have a body of cases that would be in-
dicative of a situation where an act was determined to be a viola-
tion under the results test, and not a violation under the intent
test?

Mr. WASHINGTON. I am hard pressed to elicit one from memory. I
think the record has been made by Mr. Cox and other litigators. I
do not have one at my particular beck and call.

Senator SPECTER. There has been a fair amount of controversy on
the issue whether the House-passed version changes or does not
change the existing law. What is your view on that subject?

Mr. WASHINGTON. Our position is that the correct standard is the
test cited in White versus Register. It states it clearly. The worst
that can be said is it might be ambiguous. We think you ought not
to overrule that, but to go back to the standard in that case.

Senator SPECTER. So you think that if you have a simply stated
extension of the Voting Rights Act that that purpose would not be
accomplished?

Mr. WASHINGTON. We definitely think so.
Senator HATCH. Thank you very much for coming. We certainly

appreciate your having shared your views on this matter with us
today. We will keep the record open so that if you have any other
statements for the record, we will incorporate them, and the full
statement.

Our next witness will be the Assistant Attorney General of the
United States for Civil Rights, Mr. William Bradford Reynolds. Mr.
Reynolds is the chief spokesman for the administration on civil
rights matters, so we will be happy to have him as our witness at
this time.

Mr. Reynolds, we are happy to have you here to take your state-
ment. After your statement we will have some questions for you.
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STATEMENT OF HON. WILLIAM BRADFORD REYNOLDS, ASSIST-
ANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPART.
MENT OF JUSTICE
Mr. REYNOLDS. Thank you, Mr. Chairman, members of the com-

mittee.
If I could make an opening statement, I then would be pleased to

answer questions.
In America, the sovereign power belongs not to the Government,

but rather, as established in the first sentence of the Constitution,
"we the people" govern. In a nation founded on this democratic
principle, the right to vote is the most cherished of all individual
rights. The American people underscored their recognition of this
fundamental truth through adoption of the 15th, 19th, and 26th
amendments to the Constitution and enactment of legislation by
their chosen representatives. As a consequence, the laws of this
country now insure that no American eligible to vote can be de-
pri, ed of an equal opportunity to participate in the affairs of Gov-
ernment.

The Voting Rights Act stands as the centerpiece of the protec-
tions that guard against the denial or abridgement of the right of
every qualified citizen to participate equally in the electoral proc-
ess. This treasured piece of legislation was enacted by Congress in
1965 in response to the use by some State and local governments of
literacy tests, poll taxes, and similar devices designed to prevent
blacks from exercising their right to vote.

Section 2 of the 1965 act codified the 15th amendment's ban on
voting qualifications and procedures calculated to deny or abridge
the franchise on the basis of race or color. Additionally, section 5 of
the act placed certain State and local governments, primarily in
the South, under a 5-year obligation to submit for "preclearance"
by the U.S. Attorney General or the U.S. District Court-for the Dis-
trict of Columbia any proposed change in voting practices or proce-
dures enacted after the date used to determine coverage. Preclear-
ance is to be granted only if the submitting jurisdiction satisfies
the Attorney General or the District Court that the proposed
voting practice or procedure "does not have the purpose and will
not have the effect of denying or abridging the right to vote on ac-
count of race or color" or since 1975, membership in a language mi-
nority group.

In 1970, Congress reviewed the progress in minority registration
and voting made in jurisdictions covered by the Federal preclear-
ance provision of section 5, and found sufficient evidence of contin-
ued racial discrimination in voting to warrant extending section 5
preclearance requirement for an additional 5 years. In 1975, Con-
gress revisited the issue, extending section 5 for another 7 years,
and bringing within its coverage additional jurisdictions having siz-
able language minorities.

Today, the question whether to extend again the protections of
section 5 is before Congress, and, as in the past, the answer lies es-
sentially in a careful assessment of the results achieved since the
act's passage 17 years ago. By any standard, the achievements have
been dramatic. Minorities in the covered jurisdictions have made
extraordinary gains in voter registration and election to public
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office. For example, black voter registration in Mississippi has in-
creased tenfold, from 6.4 percent to 67.4 percent, which exceeds the
national average. The number of black elected officials in the
South has increased from less than 100 in 1965 to well over 2,000
today. In Arizona, Hispanics constitute 16.2 percent of the popula-
tion and 13.2 percent of all elected officials.

Progress in the covered jurisdictions can be measured attitudi-
nally as well as statistically. The political environment in the cov-
ered jurisdictions has changed markedly over the last decade and a
half. Rarely can a serious candidate for elective office afford to
ignore minority voters, and incumbent public officials cannot ne-
glect the concerns of minority citizens without jeopardizing their
prospects for election.

Despite these strides, the sad truth is that racial discrimination
in the electoral process still plagues blacks and language minorities
in some parts of the country. As Attorney General William French
Smith earlier testified before this subcommittee, the Justice De-
partment's experience in enforcing the Voting Rights Act demon-
strates that Federal oversight of electoral changes continues to be
necessary for some political jurisdictions.

It is for this reason that the President favors- extending the pres-
ent act without change for another 10 years. The protections pro
vided in the 1965 act, and carried forward by Congress in 1970 and
1975, have worked extraordinarily well. This is the piece of legisla-
tion that a wide spectrum of Americans consider the "crown jewel"
of the civil rights laws. When the Attorney General and I and
others in the Justice Department met last summer with the civil
rights leadership-shortly before any action had been taken in the
House-the unanimous plea was for the administration to support
a straight extension of section 5. "If it is not broken, don't fix it,"
was the message we were given over and over again. The adminis-
tration is in full agreement with that position. The logic of that po-
sition applies to the act as a whole. While we will certainly work
with this subcommittee and the Senate on a meaningful and fair
bailout provision, there has been absolutely no showing for amend-
ing the other basic provisions of the act. A 10-year extension with-
out change is therefore recommended.

The purpose of my testimony today is twofold. First, I will in
summary fashion attempt to review our recent experience in en-
forcing the provisions of the Voting Rights Act. Second, I will ad-
dress the proposal, passed by the House, to replace the existing
"intent" test in section 2 of the act with an "effects" test.

First is the Justice Department's enforcement of the Voting
Rights Act. Jurisdictions covered under section 4(b) of the act are
subject to the so-called special provisions: section 5 preclearance of
voting changes, Federal examiners, Federal observers, and-for ju-
risdictions which became covered in 1975-bilingual elections. Sec-
tion 4(a) contains a complex tforida possible bailout dates,
under which States initially covered in 1965 may be able to escape
further coverage of the special provisions after August 1982. Some
jurisdictions can bail out no earlier than 1991.

Today the most important of the special provisions is section 5,
which requires preclearance of any change in the voting laws of a
jurisdiction covered by section 4(b). A jurisdiction covered by sec-
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tion 5 is required to submit a proposed change to the Attorney
General or the U. S. District Court for the District of Columbia and
to demonstrate that the change does not have the purpose and will
not have the effect of denying voting rights on account of race,
color, or membership in a language minority group. In the event
that a jurisdiction subject to section 5 attempts to implement a
new voting law without obtaining preclearance, the Attorney Gen-
eral or a private person may sue to enjoin implementation of the
law.

In 1969, the Supreme Court held that section 5 reaches not only
laws relating to the process of registering or voting, but also to
practices such as redistricting and annexation that could involve
dilution of a minority group's voting power. In the years just after
1965, the Department of Justice gave low priority to section 5, con-
centrating instead on registration of minorities.

In amending the act in 1970, Congress endorsed the Supreme
Court's interpretation of section 5 and stressed the need for effec-
tive enforcement. In 1971, the Department of Justice issued guide-
lines for the administration of section 5. Administrative and judi-
cial enforcement of section 5 became a major priority of the De-
partment's implementation of the act.

The Department has gained insight into the operation of section
5 during the course of reviewing over 39,000 changes, defending 25
preclearance suits and successfully litigating a similar number of
suits to enforce section 5. Most of the activity has occurred since
the 1975 extension of the act. Thus, three-fourths of the changes
submitted and three-fourths of the preclearance suits filed since
1965 have occurred since the 1975 extension of the act. This dra-
matic increase in the submission of changes cannot be explained as
reflecting a corresponding increase in the adoption of new voting
practices by covered jurisdictions.

Instead, we believe that the explanation lies in part in the in-
creased number of jurisdictions brought under section 5 coverage
in 1975.

In addition, our stepped-up enforcement efforts have led to the
submission in recent years of many changes that had been adopted
and should have been submitted years ago. Also many jurisdictions
covered by section 5 have become better educated regarding the
preclearance requirements and are, for the first time since the act
was passed, submitting most changes as they are adopted.

In spite of increased compliance with the preclearance require-
ment of section 5, we continue to find significant failures to submit
covered changes-which is but one of the reasons suggesting the
need for an extension of the act. For example, over the past 6
years, more than 50 suits have been brought, by this Department
and by private persons, to enjoin implementation of voting changes
that had not been precleared. Moreover, during the past 2 years,
th-eDpartment sent 223 letters to covered jurisdictions noting an
apparent failure to comply with section 5 and requesting the juris-
diction to seek preclearance of the change in question.

The need to extend section 5's "preclearance requirement is also
evidenced by an analysis of objections to submitted changes. Such
an objection reflects a determination by the Attorney General that
the jurisdiction has failed to show that the submitted change has
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neither the effect of denying or abridging the right to vote on ac-
count of race, color or language minority status. A change has a
discriminatory effect under section 5 when it can be said to be "ret-
rogressive"-that is, when it "would lead to a retrogression in the
position of racial minorities with respect to their effective exercise
of the electoral franchise." That is stated by the Supreme Court in
Beer v. United States.

Since 1965, the Department has objected to 695 changes. More
than 400 of these objections have occurred since the most recent
extension of the act in 1975. While Texas, which came under sec-
tion 5 coverage in 1975, accounts for one-third of the post-1975 ob-
jections, almost half of the objections to voting changes in States
covered by the act in 1965 have occurred since the 1975 extension
of the act.

Thus, while the gains made by minority groups in covered juris-
dictions have, for the most part, been dramatic, the record demon-
strates that there still remains room for improvement. Our experi-
ence in 1980 and 1981 reflects continuing progress over the preced-
ing six years, but we have not yet arrived at the point where it can
confidently be stated that section 5 is no longer needed.

Because of the potential for redistricting to affect the voting
strength of minority groups, section 5 becomes particularly signifi-
cant after a decennial census. Reapportionment under the 1980
census is now in progress. We have thus far received 300 redistrict-
ing submissions based on the 1980 Census, 13 of which have result-
ed in objections.

While accounting for no more than half of the changes submitted
since 1965, redistrictings, annexations and changes in method of
election such as a majority vote requirement for election to a par-
ticular office, have resulted in over 80 percent of the objections in-
terposed by the Department.

Thus, in considering the question of duration of an extension of
the act, it is particularly important to keep in mind the special
need for review of redistricting after the next decennial census. Ac-
cordingly, the administration supports a 10 year extension of the
act's special provisions.

Section 203 of the act imposes upon counties within its coverage
formula a requirement that elections be conducted in the language
of pertinent language minority groups, as well as in English.
Under its present terms, section 203 will automatically terminate
in August 1985.

In 1976, the Department of Justice issued interpretative guide-
lines on the act's language minority provisions. The guidelines
state that the basic standard is one of effectiveness-providing, for
example, that a covered jurisdiction may "target" bilingual materi-
al or oral assistance. In our dealings with covered jurisdictions, we
have emphasized that the bilingual requirements should be inter-
preted in a reasonable way.

In 1975, Attorney General Levi assigned primary responsibility
for enforcing section 203 to the United States Attorneys. The De-
partment of Justice has not accumulated detailed information on
the extent to which bilingual assistance or materials have actually
been provided by the jurisdictions or used by voters.
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Several enforcement actions have been filed under section 5 to
obtain compliance with the bilingual election requirements of sec-
tion 4(f). Additionally, the Department obtained consent decrees de-
signed to protect the rights of Chinese and Spanish speaking voters
in a California county, and Navajo voters in a New Mexico county.
We have defended nine bailout suits by jurisdictions covered under
the language minority provisions of section 4 or section 203.

Our enforcement experience indicates that the language minor-
ity protections of sections 203 and 4(f) have, by and large, worked
well. Citizens whose first language is not English have been afford-
ed by these provisions the opportunity to participate in the politi-
cal process. Accordingly, we believe that section 203 ought to be
placed on the same coverage schedule as the special provisions and
extended until 1982.

In sum, then, Mr. Chairman, the work of section 5 and the lan-
guage minority provisions is unfortunately not yet completed. The
administration, therefore, urges the Congress to extend these pro-
tections for an additional 10 years. The administration does not
support, however, current proposals to amend the substantive
standard of section 2 of the act, and it is on this issue that I will
now focus my remarks.

Civil rights concerns naturally and understandably evoke great
emotion, and the debate concerning section 2 has been no excep-
tion. Thus, although the President strongly supports extension of
the act, with the permanent provisions remaining intact, his sup-
port has been characterized as an attempt to "weaken" the act, or,
as Congressman Washington said, an attempt to renege on the
basic protections of the 1965 act.

Such rhetoric does not advance the debate. Precisely because of
that fact, it is particularly important that the Senate carefully and
dispassionately assess the need for and implications of any amend-
ment to the Voting Rights Act. With this in mind, I wish to ad-
dress experience under section 2, the language of the proposed
amendment to section 2, and the potential impact of that amend-
ment on American political processes. This change has become the
most controversial of the amendments in the House bill.

Much of the debate surrounding the amendment to section 2-
which has been recommended to the Senate in S. 1992-has cen-
tered on the state of the law prior to the Supreme Court's decision
in City of Mobile v. Bolden, 446 U.S. 55 (1980). This, in itself, is dif-
ficult to understand in light of the fact that, as the court of appeals
for the fifth circuit itself noted in the Mobile case, "[Tlhis court
knows of no successful dilution claim expressly founded on [sec. 2]."
Bolden v. City of Mobile.

In any event, I submit that the critical issue before the Congress
is not so much what the law was prior to the City of Mobile deci-
sion, but rather what the law will be, and will do, if the House-
passed amendment to section 2 is enacted.

As originally passed in 1965, section 2 banned voting practices or
procedures "imposed or applied by any State or political subdivi-
sion to deny or abridge the right of any citizen" to vote on account
of race or color. In 1975, the section was amended to include within
its prohibition discrimination against members of certain language
minority groups. Unlike section 5 of the act, section 2 applies na-
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tionwide, applies to existing laws and procedures as well as to
changes, andis a permanent provision requiring no congressional
action to continue its protections.

Noting that the section merely codifies the prohibitions con-
tained in the 15th amendment, the plurality opinion of the Su-
preme Court in the City of Mobile v. Bolden, concluded that a chal-
lenged voting practice violates section 2, as well as the 15th amend-
ment, only if motivated by a racially discriminatory intent.

As is discussed later in my testimony, the current statutes and
case law under the 14th and 15th amendments provide strong pro-
tections against racial discrimination in voting practices and proce-
dures. This Administration is firmly committed to vigorous enforce-
ment of the rights protected by section 2.

The bill recently passed by the House amends section 2 to pro-
hibit the use of any voting practice or procedure "which results in
a denial or abridgement" of voting rights on the basis of race, color
or membership in a language minority group, thus eliminating the
requirement of proving discriminatory intent and replacing it with
a standard based on an "effects" test. As the House report makes
clear, amended section 2 would focus the inquiry "on the results
and consequences of an allegedly discriminatory voting or electoral
practice rather than the intent or motivation behind it. This focus
on election results rather than the right to vote without discrimi-
nation drastically alters the focus of the 15th amendment and sec-
tion 2 as originally enacted.

In addition to our basic concern with changing the existing
standard, the amendment to section 2 is loosely worded. What is a
voting practice "which results in a denial or abridgement" of
voting rights on the basis of race? Because of the ambiguity of the
phrase, the interpretation will be left to the courts. We are deeply
concerned that this language will be construed, as occurred with
title VII of the Civil Rights Act of 1964, to require governmental
units to present compelling justification for any voting system
which does not lead to proportional representation, notwithstand-
ing the lack of discriminatory intent.

By adopting a statistical test which measures the statutory valid-
ity of a voting practice or procedure against election "results," the

House amendment would place in doubt the validity of any election
system under which candidates backed by the minority community
were not elected in numbers equal to the group's proportion of the
total population. Amended section 2 would, according to the House
report, invalidate longstanding election systems incorporating at-
large elections "imposed or applied in a manner which accom-
plishes a discriminatory result.'

Equally vulnerable to attack would be redistricting and reappor-
tionment plans. Would not amended section 2 require manipula-
tion of district lines to insulate racial and language minorities from
electoral defeat? At least one prospect, and a very real one at that,
is that this amendment could well lead us to the use of quotas in
the electoral process.

The second sentence of the proposed amendment is frequently
cited to counter the proposition that the change to a "results'
standard would create a right in racial and language minorities to
proportional governmental representation. That sentence provides:
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"The fact that members of a minority group have not been elected
in numbers equal to the group's proportion of the population shall
not, in and of itself, constitute a violation of this section."

The terms of this proviso suggest that amended section 2 would
tolerate only those racially disproportionate election results that
occur in spite of the challenged election procedure or method. Such
a case would be presented where the election system at issue was
closely tailored to insure a racial or language minority group a full
and fair opportunity to achieve proportional electoral success, but
for reasons unrelated to discrimination, the minority group collec-
tively did not avail itself of that opportunity.

For example, regardless of what electoral system is employed, a
racial or language minority group will not be as represented on a
governmental body in proportion to its numbers in the population
if no candidate backed by that minority group undertakes to run
for office. Although such a result might well run afoul of the ef-
fects test, the second sentence of amended section 2 makes clear
that disproportional governmental representation in such circum-
stances does not require invalidation of the challenged election
method.

Likewise, even in governmental systems employing single
member districts, it certainly is not unheard of for a candidate not
backed by the minority community to win election in a district in
which a racial or language minority holds a solid majority of the
voting age population.

Were disproportional governmental representation alone suffi-
cient to establish a violation of amended section 2, invalidation of
such a single member district form of government might well be
required. Thus, in essence, the first sentence of amended section 2
creates in racial and language minorities a right to elect minority
backed candidates in numbers equal to the group's proportion of
the total population, and the second sentence provides that an elec-
tion system tailored to protect that right to proportional govern-
mental representation will not violate the Voting Rights Act solely
because that right has not been exercised.

But in the archetypal case-where minority backed candidates
unsuccessfully seek office under electoral systems, such as at-large
systems, that have not been neatly designed to produce proportion-
al representation -disproportionate electoral results would lead to
invalidation of the system under section 2, and in turn, to a Feder-
al court order restructuring the challenged governmental system.
Such restructuring would by no means be limited to Southern
cities.

According to the 1979 Municipal Year Book, most municipalities
of over 25,000 people conducted at-large elections of their city com-
missioners or council members as of 1977. A 1976 study of 106
cities with at-large systems indicated that, even in the Northeast
and Northcentral regions of the country, blacks are significantly
underrepresented on city governing bodies. Would the multi-
member districts in Pittsburgh, Pa. or Hartford, Conn. be vulner-
able to a restructuring Federal court suit under section 2?

A brief look at the statistics would lead to the conclusion of mi-
nority underrepresentation in those cities, as well as Wilmington,
Delaware and Kansas City, Kans. and many others. Yet no evi-
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dence has been presented suggesting racial discrimination in the
electoral system of those cities.

Nor would amended section 2's prohibition be limited to at-large
election systems. Throughout the country, blacks are also under-
represented to a significant extent in cities with single member dis-
trict systems.

In sum, an "effects" test under amended section 2 would likely
lead to the widespread restructuring by Federal courts of electoral
procedures and systems at all levels of Government-from the U.S.
House of Representatives to local school boards-on no more than
a finding that the election system is not designed to avoid dispro-
portionate election results.

Most would agree that racial and other minority groups can be
and often are represented effectively by nonminority officeholders.
It is commonplace for officeholders with majority white constituen-
cies to seek support from and provide services to minority group
constituents. Thus, the premise that proportional representation is
necessary in order to protect the rights of minority groups is falla-
cious.

From the time our Constitution was written, we have rejected
proportional representation. Alexander Hamilton, in the Federalist
Papers, No. 35, addressed this question in an analogous context in
evaluating the proposition that each segment of society should be
represented by someone of its choice "in order that their feelings
and interests may be the better understood and attended to." But,
Hamilton continued, "this will never happen under any arrange-
ment that leaves the votes of the people free." To this sobering
fact, he added:

"Is it not natural that a man who is a candidate for the favour of
the people and who is dependent on the suffrages of his fellow-citi-
zens for the continuance of his public honors should take care to.
inform himself of their dispositions and inclinations and should be
willing to allow them their proper degree of influence upon his con-
duct? This dependence, and the necessity of being bound himself
and his posterity by the laws to which he gives his assent are the
true, and they are the strong chords of sympathy between the rep-
resentatives and the constituent."

A candidate for public office could afford, of course, to ignore a
sizable voting minority when that minority was prohibited,
through literacy tests and other devices from registering to vote, as
was the case with blacks in the covered jurisdictions when the act
was passed in 1965. As I previously noted, however, the Voting
Rights Act outlawed such tests and devices, and registration and
voting of racial and language minorities in the covered jurisdic-
tions have increased to the point that the political strength of
these groups can no longer be ignored by serious candidates.

An "effects" test in section 2 threatens to undermine a basic
principle of our democratic system of Government; namely, that no
group, whether defined by political interests, party affiliation,
racial characteristics, or anything else, has a right to be represent-
ed on elected governmental bodies. As the Supreme Court has
stated:

"[A]I1 who participate in [an] election are to have an equal vote-
whatever their race, whatever their sex, whatever their occupation,
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whatever their income. * * * The concept of 'we the people' under
the Consfitution visualizes no preferred class of voters but equality
among those who meet the basic qualifications."

That fundamental principle of our democratic form of Govern-
ment should not lightly be tampered with lest we encourage politi-
cal repolarization along racial lines.

The difficulty of proving discriminatory intent is often cited in
support of the discriminatory effects standard proposed by the
House. Frequently voiced by witnesses before this subcommittee
and by the authors of the House report is the view that the Su-
preme Court has required evidence of the so-called "smoking gun"
to prove purposeful voting discrimination. The Court has done no
such thing.

To the contrary, in numerous cases it has made abundantly clear
that "[d]etermining whether invidious discriminatory purpose was
a motivating factor demands a sensitive inquiry into such circum-
stantial and direct evidence of intent as may be available." That is
from the Arlington Heights case in the Supreme Court.

Indeed, the discriminatory effect of official action can alone be
sufficient to prove an intent to discriminate when the action is un-
explainable' on any other basis, as was the case in Gomillion v.
Lightfoot. Other indicia of discriminatory intent recognized by the
Court are the historical background of the challenged decision, par-
ticularly if it reveals a series of official actions taken for invidious
purposes, the degree to which the action departs from either
normal procedural sequence or normal substantive criteria, and
contemporaneous statements of members of the decisionmaking
body, minutes of its meetings, reports, or other direct evidence of
intent. The Court has made clear that these indicia of intent by no
means exhaust the proper subjects of inquiry in determining the
existence of racially discriminatory purpose.

Thus, direct evidence of intent-that is, the so-called "smoking
gun"-is simply not essential to prove discriminatory purpose, but
rather is one of the many evidentiary avenues to explore. To be
sure, proving discriminatory purpose is not easy. But neither is it
impossible. Indeed, countless successful civil rights claims have
been made under the equal protection clause of the 14th amend-
ment, and each one required proof of discriminatory purpose. Cer-
tainly no less should be required to authorize a Federal court to
restructure the governments of State and local jurisdictions across
the country.

Finally, apart from the question whether to amend section 2, our
enforcement history under the act, as the Attorney General previ-
ously testified, confirms that States and political subdivisions cur-
rently covered by section 5's preclearance requirement should have
the opportunity to demonstrate that they have indeed cleansed
their electoral processes of racial discrimination and have been in
compliance with the law for many years.

As the President has noted, such jurisdictions should be allowed
an opportunity to bail out from the special provisions of the act.
We must not lose sight of the fact that the preclearance require-
ment of section 5 represents a profound Federal intrusion into gov-
ernmental and political questions of State and local concern.
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In upholding the constitutionality of section 5, the Supreme
Court in South Carolina v. Katzenbach, emphasized the fact that
the bailout provision would allow covered jurisdictions presenting
the requisite proof to escape further coverage. Implicit was the
notion that Congress could revist the bailout standard.

Accordingly, the administration could support an amended bail-
out provision that continues section 5 preclearance for those cov-
ered jurisdictions which have not-cleansed their electoral processes
of racial discrimination, but at the same time, provides a realistic
and fair bailout mechanism under which a jurisdiction with a
proven record of compliance with constitutional and statutory
voting safeguards is permitted to remove itself from section 5's cov-
erage.

In this connection, there are now pending before this subcommit-
tee several bills that would amend the current bailout provision in
section 4 of the act to release jurisdictions from preclearance re-
quirements upon meeting specified criteria. As I indicated at the
outset, the Department stands ready to work with this subcommit-
tee in the weeks ahead to seek to devise from the various alterna-
tives under consideration a workable and fair bailout provision.

Thank you. I would be pleased to answer any questions you may
have.

Senator HATCH. Thank you, Mr. Reynolds.
Let us address a few questions now.
Just how significant an issue is the proposed change in section 2?.

The Attorney General, if I recall correctly, described the proposed
change from an intent standard to a results standard a "dramatic"
change.

Do you agree or disagree with him?
Mr. REYNOLDS. I agree that it is a dramatic change. I think that

it has the potential for terribly dramatic ramifications and conse-
quences, as I spelled out in the statement that I just gave.

We do see it as a marked departure from what the law has been
in the past and a fundamental change in the basic right that is
guaranteed in the 15th amendment, which is the right to vote, free
from discrimination.

The change in section 2 would change that fundamental right to
a right to have certain election results rather than simply the right
to cast your vote free of racial discrimination.

Senator HATCH. Proponents of the results test argue that the
change in section 2 would simply restore, the well undetitood law
that existed prior to the Mobile decision.

You would disagree with that claim, according to your statement.
How do you account for such widely differing views of what the

status quo was prior to the Mobile decision?
Mr. REYNOLDS. In the attachments to my statement, Mr. Chair-

man, I have submitted, I think, in attachment 0, a discussion for
the benefit of the subcommittee of the state of the law prior to the
Mobile decision.

I believe that the debate that has been carried on in this area
has been largely due to the tendency of the proponents of the
House bill to ignore which cases are indeed section 2 cases, and in
so doing they have relied heavily on cases in the section 5 area to
suggest that there has always been an effects test under section 2.
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If you look at the principal cases both by the Supreme Court and
the fifth circuit, the constitutional standard as announced in Whit-
comb v. Chavis and White v. Register, which were the only two Su-
preme Court cases before Mobile-the constitutional standard does
indeed embrace an intents test or a showing of a discriminatory
purpose as an element of the constitutional violation.

Section 2 is, as was made clear in the legislative history in 1965,
a codification of the 15th amendment constitutional protection. The
first case to reach the Supreme Court that actually addressed the
section 2 standard was the Mobile case, and Justice Potter Stewart
did, I think, very carefully analyze pre-voting rights law in that de-
cision and demonstrated that there was an intent test, and had
always been an intent test in place, under section 2. I guess the
other point that should be made with regard to the discussion in
this area is that the proponents of the House bill have made their
arguments as to what the prior law was in terms of cases like
Zimmer and the fifth circuit decisions that follow Zimmer; they
suggest that that line of cases is what the House bill, section 2, re-
quires as a standard. That is simply not the case.

If you read what the House bill says, it talks in terms of election
results. There is no decision, whether it is Zimmer or any other
fifth circuit decision, that has yet spoken to what a "results" stand-
ard means, and a lot of the discussion from the proponents of the
House bill is nothing more than an effort to define or shape what
the "results" test might mean.

Our concern is that if you look at the only body of law that we
are aware of that deals with the effects or results test, you really
turn to the title VII law, and in that area you do not have a stand-
ard such as was announced in Zimmer or by the fifth circuit under
the Voting Rights Act. Rather, you have a standard that simply
talks in terms of underrepresentation and statistically whether or
not the employees in the work force are represented in-proportion
to the representation in the community. That is the body of law
under an effects test that one would logically turn to.

Thus, I think part of the reason for the confusion in the debate is
that there seems to be an effort on the part of the proponents to
define this "results" or "effects" test in terms of prior decisions of
the court developed in a constitutional context or under section 5-
using thdse specific standards-and there is nothing to suggest in
the legislation or its history that that would be the case.

Indeed, if you read the House report, the House report says in
several places that various factors that are included in the Zimmer
standard would not be relevant to proving effect-"unresponsive-
ness," for example.

The House report simply casts that aside as being an irrelevant
factor.

But when they talk in terms of-or discuss the matter before this
subcommittee or elsewhere, the proponents seem to latch onto that
body of law in the fifth circuit and suggest that it forms the defini-
tion of "effects". Our concern is that we do not see that parallel
anywhere in the language or the legislative history of the statute
as articulated in the House report.

Senator HATCH. From your experience with regards to the appli-
cation of the Voting Rights Act, could you give us some indication
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of how an amended section 2 would be applied? We have heard
claims from many people on that issue, but could you give us an
answer based on your understanding and experience with the law,
giving us specific examples of how you think the results test would
be applied and what the results of that application would be?

Mr. REYNOLDS. Well, of course, we are always a little bit in the
dark because we never had the experience under a results test and
this is a new creature in the law.

As I have indicated, I think the manner in which it would be ap-
plied would look to one of two areas. I think that the courts would
look either to the title VII cases, where there has been a body of
law under disparate impact, and they would pick up that body of
law and put it down in this area. That body of law says if you have
underrepresentation in the work force measured by statistics, com-
paring it to the total population in the community, then you have
got a discriminatory effect; if you pick- that up and put it down
here in this area under the effects test, what you wind up with is
looking at election results: If you do not have in the elected body
the same proportion of minorities as you have in the community at
large, then you will have a problem under the effects test under
the title VII analysis.

Another area where one would, I think, logically look would be
in section 5, under the "purpose and effect" standard. There you
have really two kinds of situations. You have the dilution line of
cases which really flow from annexation. Those cases point one in
the direction of proportional representation, because an annexation
that tends to change the proportional representation of the minor-
ity in the area involved is one that runs afoul of an effects test in
section 5.

Another line of section 5 cases involves redistrictings and a "ret-
rogression" standard under Beer. I think that should probably have
limited use to define what we are talking about here in terms of
"effect," because in a retrogression analysis you are talking about
changes; you have to compare the new system to the directly pre-
ceding system.

The only case I am aware of that really gives us a clear indica-
tion, or a signal, of what is likely to happen is the City of Mobile
case, where Judge Pittman did find a discriminatory effect based
on the fact that the at-large system in the city of Mobile had not
produced a minority candidate for some 70 or more years, notwith-
standing that there was a 33 percent minority population in the
area. The judge did not find discriminatory purpose, but said that
because the statistical result showed a discriminatory effect, there
was a violation. He then proceeded to restructure the city govern-
ment on his own in such a way as to insure proportional minority
representation on the city council. That is the decision that the Su-
preme Court overturned and in the process it said that if it were to
adopt an effects test, it would lead to proportional representation.

Senator HATCH. You suggested in your statement that even com-
munities with multimember districts such as Pittsburgh, Pa., and
Hartford, Conn., Wilmington, Del., or Kansas City, Kans., would be
vulnerable to attack under the proposed section 2 changes.

Could you please elaborate on that?
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I think my 10 minutes are up; I will switch after Mr. Reynolds
had had an opportunity to answer this question.

Mr. REYNOLDS. We have done a rough survey to see exactly what
the impact might be with regard to an effects test, and certainly in
the areas that were mentioned in my testimony, Pittsburgh, Pa.,
you have an at-large system where you have 24 percent of the pop-
ulation in Pittsburgh that is minority and they have only one black
out of nine on the city council.

Without trying to suggest that there are any discriminatory mo-
tives at all, and I do not suspect there are, with the effects test that
would be vulnerable to attack. You can go down--

Senator HATCH. How about Hartford, Conn.?
Mr. REYNOLDS. Hartford, Conn. would have the same problem.

Wilmington, Del.; Dover, Del., would have the same problem. Fort
Lauderdale--

Senator HATCH. How about Boston?
Mr. REYNOLDS. Boston, Mass., would definitely have underrepre-

sentation. Springfield, Mass.; Baltimore, Md., would have under-
representation. Kansas City, Kans., South Bend, Ind.--

Senator HATCH. How about Cincinnati?
Mr. REYNOLDS. Cincinnati and Dayton, Ohio, would be vulner-

able; so, too, Patersun, N.J., Chester, Pa., Memphis, Tenn.--
Senator HATCH. In other words, what you are saying is that each,

despite the absence of at-large systems of election, of these communi-
ties generally lack proportional representation?

Mr. REYNOLDS. What I am saying is each of them is not only at-
large, each of them has a history of underrepresentation of minor-
ities on the city council or the city commission, and that is just a
begh ning of a very long list of cities.

Senator HATCH. In the case of Boston and Baltimore and Cincin-
nati, to isolate three because of the concerns three members
of this committee have regarding those particular jurisdictions,
each of these areas can be seen as having a history of' under-repre-
sentation"?

Mr. REYNOLDS. Well, that would be another element in the equa-
tion.

Senator HATCH. That is all you need, is it not? The "in and of
itself" language does not protect those juridictions from the full
force and effect of the effects test?

Mr. REYNOLDS. I think that is right. But I would go further. The
"in and of itself" language would not protect them any more than
without that language simply because they have at-large systems.
If you look at the House report that accompanied the House bill,
there was a general condemnation of at-large systems suggesting a
direct link between that kind of system of government and the un-
derrepresentation of minorities. I think the way around the "in
and of itself" language as to any of those jurisdictions is that they
do not have underrepresentation alone, but they have underrepre-
sentation in a system that has not been tailored in a way to cure it.

It is thus not a case of underrepresentation "in and of itself," but
a case of underrepresentation in a climate or environment which
could be tailored or improved or corrected so as to address that un-
derrepresentation. Any court looking at the "in and of itself" lan-
guage can walk away from this statutory proviso whether or not



1668

you have another element such as some indicia of segregation,
simply by virtue of the fact that the system, as it is drawn, has not
been designed to cure or somehow ameliorate the underrepresenta-
tion.

So I think any of those jurisdictions, without going into what
other activity they might have pointing toward segregation, are
clearly vulnerable -under a result or effects test, and the conse-
quence would be, if you follow the logic of Judge Pittman's decision
in the district court in City of Mobile, that a Federal court would
then be redrawing for all of these communities the electoral sys-
tems that they are going to be living under without any say-so
from the electorate.

Senator HATCH. My time is up.
Senator Leahy?
Senator LEAHY. Mr. Chairman, I would like to, with your permis-

sion, put a statement in the record that I would have given on
behalf of myself. I appear to be the only Democratic member here
this morning, and I ask unanimous consent that the full statement
be placed in the record at the beginning of this hearing.

If I may have the chairman's attention-Mr. Chairman, I hate to
interfere with the staff, but I wonder if I could have my statement
put into the record. I will ask unanimous consent to--

Senator HATCH. Without objection, it will be placed in the record.
Senator LEAHY. I will just refer to a few points.
Thank you, Mr. Reynolds, for reading to us your long statement.

For each of us it gave us a second chance to go through it. I am
sure you did not intend to suggest that none of us did not read the
statement by reading through it, but each one of us has read it
once.

Many others have spoken eloquently about the effect the Voting
Rights Act has had on the actual participation of minorities in our
political -sstem. No one would deny that those effects have been
dramatic.

I have supported S. 1992, which is a bill that passed the House
by a 389 to 24 vote and for good reason.

The House wrestled for a long time over the issue of preclear-
ance under section 5 of the act. Under the present law, all jurisdic-
tions become eligible for bailout at the same time, and a State that
is entirely covered is required to bail out as a unit.

Based on actual experience, these provisions seemed unfair to
many House Members, and they called for improvements.

But it is one thing to improve the preclearance section of the
Voting Rights Act and quite another to even think of eliminating
it, either explicitly or through "improvements" that disable it.

Section 5 of the act was the force that made the Voting Rights
Act of 1965 work, where earlier laws in 1957 and 1960 seemed to
founder. It has not proved to be the bureaucratic nightmare that
was sometimes predicted-or hope for-back in 1965.

Another major issue before us in these hearings is the question
of intent under section 2 of the act. If section 5 is the engine that
drives the act and renders it enforcable as a practical matter, sec-
tion 2 is still the basic protection against discriminatory practices.
Preclearance does not cover all areas and may not resolve every
threatened violation where it does apply.
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Preclearance is designed to stop voting discrimination- -before it
can start in covered jurisdictions, and section 2 is calculated to end
it whenever and wherever it is found.

I might say that many in this country took the President at his
word in the state of the Union speech when he said something to
the effect that we would have an extension of the Voting Rights
Act.

Unfortunately, a lot of people, when they read the small print,
found that his idea of the extension is to extend apparently if the
Justice Department gets its way, a rather emasculated version of
the Voting Rights Act and perhaps one of the reasons for the con-
cern expressed is it does not follow what the President of the
United States said we would do at the time of the state of the
Union message. I hope we are not falling into what a former Attor-
ney General of the United States claimed was a situation of, watch
what we do, not what we say. I am sure you would not want that to
happen, either.

I understand from your testimony that you do agree that section
2 is a very important issue, is that correct.

Mr. REYNOLDS. That is correct.
Senator LEAHY. Have you always thought so?
Mr. REYNOLDS. Yes. I thought it was important.
Senator LEAHY. Did you participate in the preparation of the At-

torney General's report to President Reagan last October?
Mr. REYNOLDS. I did.
Senator LEAHY. And did you prepare section 2 of the report to

the President as it being an important issue at that time?
Mr. REYNOLDS. Certainly.
Senator LEAHY. Did you then, in the report given to the Presi-

dent, did you give a detailed analysis of section 2, of your concern
that it is an important section?

Mr. REYNOLDS. I do not believe we gave a detailed analysis of any
of the sections. We gave several options that could be considered.

Senator LEAHY,.Well, how long a report was given? How large a
report was it?

Mr. REYNOLDS. I really do not remember how long it was. Eight
or 10 pages.

Senator LEAHY. Would 21 pages seem out of line?
Mr. REYNOLDS. I do not recall. If you have the report, why do you

not tell me how many pages?
Senator LEAHY. I have been told 21. I do not have the report.
Mr. REYNOLDS. I do not have it in front of me.
Senator LEAHY. If I had the report here, I would not ask you.
Mr. REYNOLDS. I certainly can provide that information to you. I

just do not have it right now.
Senator LEAHY. I am told, however, that the only reference to

section 2 was in four sentences of that whole report, and what I
had been told was-let me read you what I have been told and you
tell me if this jibes with your memory, and I ask it only because
section 2 is so important, whether this adequately covers it.

"Another issue before Congress is whether an 'effect' test should
be added to section 2, which is a permanent prohibition against
denial or abridgment of voting rights under the bill. The House re-
cently approved an amendment to this effect. The objective of this
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amendment is to facilitate challenges to elections and other provi-
sions that affect the voting rights of minority groups. We are op-
posed to including in the administration bill any amendment of
section 2 that incorporates an 'effect' test."

Again I do not have the report here so I am asking you is that
all that was said about section 2 of the report?

Mr. REYNOLDS. As I say, I do not have it either, but I certainly
will stand on what the report says.

Senator LEAHY. Would you send me a copy of the report and let
me know whether that was all that was said about section 2?

Mr. REYNOLDS. I am sure we can do that.
[The following was received for the record:]
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STATEMENT OF SENATOR PATRICK J, LEAHY BEFORE THE CONSTITUTION

SUBCOMMITTEE HEARING ON-VOTING RIGHTS - - MARCH 1, 1982

MANY OTHERS HAVE SPOKEN ELOQUENTLY ABOUT THE EFFECT THE

VOTING RIGHTS ACT HAS HAD ON THE ACTUAL PARTICIPATION OF MINORITIES

IN OUR POLITICAL SYSTEM. No ONE WOULD DENY THAT THOSE EFFECTS
HAVE BEEN DRAMATIC. I WOULD LIKE TO BEGIN THIS MORNING BY STANDING

BACK A LITTLE AND ASKING YOU TO JOIN ME IN A LITTLE EXERCISE OF THE

IMAGINATION. SUPPOSE YOU HAD TO SUMMARIZE THE AMERICAN SYSTEM

OF DEMOCRACY TO SOMEONE WHO DIDN'T KNOW WHAT THE WORD MEANT AND

YOU WERE LIMITED--TO GIVING THIS VISITOR THREE ONE-MINUTE

GLIMPSES OF AMERICAN LIFE. WHAT WOULD YOU CHOOSE FOR YOUR ONE-MINUTE

SCENES?

LET ME TELL YOU MINE. THE FIRST SCENE WOULD BE THE INAUGURATION

OF A NEW PRESIDENT, WITH THE FORMER PRESIDENT STANDING BY AS AN

IMPORTANT GUEST. POINT ONE WOULD BE THE PEACEFUL TRANSFER OF

POWER. THEN I WOULD WANT OUR GUEST TO SEE A NEWSPAPER FULL OF

COMMENT AND CRITICISM OF'THE GOVERNMENT BEING WAFTED ONTO A FRONT-.

LAWN EARLY IN THE MORNING ANYWHERE IN AMERICA. POINT TWO WOULD BE

THE LESSON OF ABSOLUTELY FREE EXPRESSIONOFOPINION. THE THIRD

SCENE WOULD BE A VOTING BOOTH IN WHICH THE GRANDCHILD OF SLAVES

WOULD BE CASTING A BALLOT WITHOUT THE FAINTEST HINT OF INTIMIDATION

OR THE SLIGHTEST SOUND OF DERISION.

POINT THREE WOULD MEAN TWO TERRIBLY IMPORTANT THINGS

TO OUR VISITOR, FIRST THAT WE TAKE SERIOUSLY THE PROMISES WE MADE

TO OURSELVES IN THE CONSTITUTION, AND SECOND, THAT WE CAN RECTIFY

INJUSTICE IN THIS COUNTRY WITHOUT VIOLENT REVOLUTION, THROUGH THE

APPLICATION OF CONSCIENCE AND DEDICATION TO PRINCIPLE,

THIS MORNING'S PROCEEDINGS CHALLENGE USE TO RENEW THAT

DEDICATION, THE WORK OF THE VOTING RIGHTS ACT IS NOT COMPLETE,

ANDTHE--IDEA THAT THE FRANCHISE IS AVAILABLE TO ALL AMERICANS

EQUALLY HAS NOT YET BECOME A REALITY.
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I SUPPORT S. 1992, WHICH IS THE BILL THAT PASSED THE HOUSE

BY A 389-24 VOTE AND FOR GOOD REASON. THE HOUSE WRESTLED FOR A

LONG TIME OVER THE ISSUE OF PRECLEARANCE UNDER SECTION 5
OF THE ACT. UNDER THE PRESENT LAW, ALL JURISDICTIONS BECOME ELIGIBLE

FOR BAILOUT AT THE SAME TIME, AND A STATE THAT IS ENTIRELY COVERED

IS REQUIRED TO BAIL OUT AS A UNIT, BASED ON ACTUAL EXPERIENCE,

THESE PROVISIONS SEEMED UNFAIR TO MANY HOUSE MEMBERS, AND THEY

CALLED FOR IMPROVEMENTS.

BUT IT IS ONE THING TO IMPROVE THE PRECLEARANCE SECTION

OF THE VOTING RIGHTS ACT AND QUITE ANOTHER TO EVEN THINK OF ELIMINATING

IT,# EITHER EXPLICITLY OR THROUGH ItIMPROVEMENTSt THAT DISABLE IT.

SECTION 5 OF THE ACT WAS THE FORCE THAT MADE THE VOTING

RIGHTS ACT OF 1965 WORK, WHERE EARLIER LAWS IN 1957 AND 1960
SEEMED TO FOUNDER. THE REQUIREMENT TO PRECLEAR VOTING CHANGES

WAS THE BEGINNING OF A PROCESS THAT SAW MORE THAN A MILLION BLACK

AMERICANS REGISTER TO VOTE BETWEEN 1965 AND 1972. No LONGER COULD

A STATE HOPE TO RETAIN DISCRIMINATORY ELECTION SCHEMES BY FIGHTING

IN COURT YEAR AFTER YEAR, ONLY TO SHIFT TO ANOTHER EQUALLY

DISCRIMINATORY SCHEME WHEN THE FIRSTONE WAS SHOT DOWN BY A FEDERAL

JUDGE. PRECLEARANCE MEANT THAT THE APPARENTLY NEUTRAL CHANGE IN

A VOTING LAW THAT ACTUALLY DISCOURAGED OR PREVENTED MINORITY

CITIZENS FROM CASTING THEIR BALLOTS WOULD BE SCRUTINIZED BEFORE

IT TOOK EFFECT.

SECTION 5 HAS NOT PROVED TO BE THE BUREAUCRATIC NIGHTMARE

THAT WAS SOMETIMES PREDICTED -- OR HOPED FOR -- BACK IN 1965, THE

PASTRECORD OF THE JUSTICE-DEPARTMENT THROUGH SEVERAL ADMINISTRATIONS

HAS BEEN EXEMPLARY, WITH PLAINLY NONDISCRIMINATORY CHANGES BEING

PROCESSED IN 60 DAYS CR LESS IN MOST CASES.

IT IS UNDERSTANDABLE, NEVERTHELESS, THAT STATES AND COUNTIES

THAT HAVE ELIMINATED DISCRIMINATION WANT TO BAIL OUT OF THE SECTION 5
PROCESS, HOWEVER FAIR AND EXPEDITIOUS IT MAY BE. THERE ARE

SOME WHO FEAR THAT THE COMPROMISE WORKED OUT IN THE HOUSE ON THE

BAILOUT ISSUE IS TOO EASY TO USE AND THAT THE BAILOUT WILL BE TOO

BROAD. THERE HAS BEEN CRITICISM OF THE BAILOUT PROPOSAL IN

THESE HEARINGS ONGROUNDSTHAT THE TESTS ARE TOO STRINGENT. I
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BELIEVE THAT A LIBERAL BAILOUT IS A CHANCE WORTH TAKING,

BECAUSE IT STRESSES INITIATIVES THAT STATES AND COUNTIES CAN

TAKE TO ELIMINATE DISCRIMINATION AND DOES NOT SIMPLY WAIT FOR THE

PASSAGE OF TIME, THE BAILOUT COMPROMISE IS A PRODUCT OF EXPERIENCE

AND HOPE, AND I SUPPORT IT FULLY,

ANOTHER MAJOR ISSUE BEFORE US IN THESE HEARINGS IS THE

QUESTION OF INTENT UNDER SECTION 2 OF THE ACT. IF SECTION 5

IS-THE ENGINE THAT DRIVES THE ACT AND' RENDERS IT ENFORCEABLE AS

A PRACTICAL MATTER, SECTION 2 IS STILL THE BASIC PROTECTION

AGAINST DISCRIMINATORY PRACTICE. PRECLEARANCE DOES NOT COVER

ALL AREAS AND MAY NOT RESOLVE EVERY THREATENED VIOLATION WHERE

IT DOES APPLY. PRECLEARANCE IS DESIGNED TO STOP VOTING DISCRIMINATION

BEFORE IT CAN START IN COVERED JURISDICTIONS, AND SECTION 1s

CALCULATED TO END IT WHENEVER AND WHEREVER IT IS FOUND,

THE CHANGE IS SECTION 2 PROPOSED BY THE HOUSE BILL IS A

SENSIBLE ONE IN LIGHT OF THE HISTORY OF THE VOTING RIGHTS ACT,

IT SIMPLY STATES THAT A PRACTICE WHICH RESULTS IN A DENIAL OR

ABRIDGEMENT OF VOTING RIGHTS IS PROHIBITED. THE REASON FOR THIS

AMENDMENT NOW IS NOT AN INHERENT DESIRE TO TIGHTEN THE LAW BUT

RATHER TO RESPOND TO THE SUPREME COURT'S BODEN v. MOBILE DECISION,

WHICH IS THE FIRST SUPREME COURT CASE TO READ A REQUIREMENT OF

INTENT INTO THE APPLICATION OF SECTION 2.

I AM ALL TOO FAMILIAR WITH THE AMBIGUITIES OF THE WORD
"INTENT" AS A FORMER PROSECUTOR IN VERMONT OPERATING UNDER TYPICAL

CRIMINAL STATUTES, WHERE THE ELEMENT OF INTENT IS USUALLY CRUCIAL

TO THE OUTCOME OF A PROSECUTION. I WAS GLAD TO WORK UNDER A SYSTEM

OF LAW WHERE INNOCENCE WAS ARDENTLY PRESUMED AND WHERE PROOF

OF INTENT PROTECTED INDIVIDUAL RIGHTS BY BARRING CASUAL PROSECUTIONS.

BUT I AM CONVINCED THAT THE BOLDEN INTENT TEST IS NOT NEEDED TO

PROTECT THE RIGHTS OF GOVERNMENTS, AND IF APPLIED IN SECTION 2

CASES WILL RENDER SECTION 2 UNENFORCEABLE.

INTENT IS HARD ENOUGH TO PROVE AS APPLIED TO A NATURAL

PERSON, BECAUSE THE PATTERN OF INDIVIDUAL CONDUCT IS OFTEN AN

AMBIGUOUS GUIDE TO THE INDIVIDUALS INTENT. EVEN THE OFTEN CITED

"SMOKING PISTOL"o FAILS TO CLARIFY INTENT IN SOME CASES. AND

93-758 0 - 83 -- 106



1674

DERIVING INTENT FROM A PERSON'S SPOKEN WORDS IS DIFFICULT-BECAUSE-...

THE WORDS ARE USUALLY INDIRECT AND RARELY TELL US, "I MEANT TO

DO IT BECAUSE,."

PROVING INTENT IN A GOVERNMENT BODY, A LEGISLATIVE OR A

CITY COUNCIL, WHERE THERE IS A STRONG MOTIVATION TO LEAVE THE PUBLIC

RECORD SILENT, IS NEARLY IMPOSSIBLE. THE TRIAL OF THE BOLDEN v.

MOBILE CASE BY ALL ACCOUNTS IS AN EXERCISE IN FRUSTRATION.

NOT ONLY THE BEST BUT PERHAPS THE QLY PROOF OF DISCRIMINATORY

PURPOSE IS DISCRIMINATORY RESULT. NOT DISPROPORTIONATE RESULT, AS

SOME HAVE SAID IS THE SECRET AGENDA OF THE NEW SECTION 2, BUT

DISCRIMINATORY RESULT. IT HAS BEEN HARD FOR PLAINTIFFS TO SHOW

THAT AT-I.ARGE ELECTIONS WERE DISCRIMINATORY WHERE DILUTION OF

VOTING STRENGTH HAS BEEN THE BASIS FOR A SECTION 2 ACTION. IN

THE DECADE BEFORE BOLDEN, THE COURTS HAD FASHIONED TOUGH STANDARDS

OF PROOF, AND THE SMALL NUMBER OF CASES ACTUALLY BROUGHT TO TRIAL

SINCE 1965 ATTESTS TO THE FACT THAT THE FLOODGATES WOULD NOT BE

OPENED BY A RETURN TO THE JURISPRUDENCE THAT APPLIED BEFORE BOLDEN.

THE AMENDMENT TO SECTION 2 WILL CONTINUE TO ASK, AS BEFORE,

WHETHER A PARTICULAR ELECTION SCHEME, AS A PRODUCT OF ITS NORMAL

OPERATION, ISOLATES RACIAL OR LANGUAGE MINORITIES WITHIN THE

POLITICAL SYSTEM AND DENIES THEM ACCESS TO POLITICAL POWER IN A

PRACTICAL SENSE,

IT IS THE OPPORTUNITY TO PARTICIPATE, NOT THE ACTUAL

USE OF THAT RIGHT WHICH IS CRUCIAL. BUT IF MINORITIES ARE

DENIED THE OPPORTUNITY TO GET TO THE BALLOT BOX, IT IS NO ANSWER

TO AN ATTEMPT AT CORRECTIONTHAT THE DENIAL IS ADVERTENT OR WEDDED

TO EVENTS IN THE DIM PAST. ONCE A DENIAL IS ESTABLISHED -- AND NOT

SIMPLY A DISPROPORTIONATE RESULT -- IT MAKES NO SENSE TO SAY WE-

WILL NOT RIGHT THE INJUSTICE BECAUSE THERE IS NO EVIDENCE THAT

ANYONE PLANNED IT THAT WAY.

THE VOTING RIGHTS ACT MUST, AND I TRUST WILL, SURVIVE THE

EXTENTION PROCESS WITH ITS STRENGTH INTACT, I AWAIT YOUR TESTIMONY

WITH EVERY EXPECTATION THAT OUR DEBATE WILL BE THE CLEARER FOR IT,
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tLUS. oflmjsgk

Civil Rights Division

Office of he A ssaet, Atorev Gr#;rel kbAa10o. DC Z0JO

March 5. 1982

Honorable Orrin G. Hatch
Chairman, Subcommittee on" the
Constitution

Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

At the March 1 hearing on extending the Voting RightsAct, Senator Leahy and Senator Specter requested that Ifurnish additional information and material to explain andfurther clarify certain parts of my testimony. This letteris in response to those requests. In view of the Subcommittee'sintention to close the hearing record on Friday, March 5,1982, I am relying on notes and my recollection in framingthis response, since the transcript of the hearings is notyet available to us and I have received no written questionsfrom any member of the Subcommittee or Committee.

1. Senator Leahy requested a copy of the AttorneyGeneral's October 2, 1981 Report to the President on amendingthe Voting Rights Act. As I stated during the hearing,because the Report is one prepared for the President, thedecisions as to when to release it publicly, and in whatmanner, are for the President to make. I have, pursuant toSenator Leahy's request, inquired into the matter, and myadvice is that the Report has not yet been officially released.Accordingly, the Department is not at this time in a positionto forward copies of the Report to Senator Leahy or othermembers of the Subcommittee.

With reference to the substance of the Report, I havehad an opportunity since the hearing to review the documentin its entirety. My recollection had been that my testimony,and that of the Attorney General's before this Subcommittee,were fully consistent with the Report's treatment of Section2 of the Act. A rereading of the Report confirms my recollectionin this regard to be absolutely correct.

2. Both Senator Leahy and Senator Specter asked foradditional comment on the Voting Rights Act case involvingEdgefield County, South Carolina. Let me start by supplementingmy earlier explanation of the status of the case, since Ihave been advised that my testimony on this particular pointwas, regrettably, not entirely correct. You will recall thatI indicated in a colloquy with Senator Leahy that the dilutioncase, captioned McCain v. Lybrand, was not, to my knowledge,the same action as the Section case involving EdgefieldCounty, South Carolina, where this Department considered
amicus participation but decided not to take part.

On looking into the matter further, it is clear to methat my response to the Subcommittee requires modification.The McCain dilution suit was heard and decided by a singlefederal district judge. On April 17, 1980, the court issuedan order holding that the county's at-large system dilutesthe vote of blacks. After issuance of the Supreme Court's
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Mobile decision, the district court vacated its April 17,
1980 judgment. This Department was not involved in the
dilution suit.

After the initial judgment in McCain had been vacated
by Judge Chapman, the plaintiffs filed new allegations,
including the allegation that the 1966 state statute establishing
the at-large system had never received Section 5 preclearance.
Under the Voting Rights Act, the issue of compliance with
Section 5 must he heard by a three-judge district court.
Accordingly, a three-judge district court was convened to
consider as an entirely separate matter the issue whether the
1966 state statute had received preclearance. I mistakenly
advised Senator Leahy that the Section 5 action carried a
different caption than the original dilution suit. On that
point, I stand corrected; both matters, although separate and

distinct from one another as I had testified, are styled McCain
v. Lybrand.

I hope that the foregoing discussion helps to dispel
any confusion that might have been caused by my testimony.
Because the Department had taken no part in the earlier McCain
dilution case, I had not been aware at the time of my testimony
of the tangential relationship described above. I should add
to complete the record that, as of March 3, 1982, the Section
5 issue is still pending before the three-judge court.
Depending upon the ultimate outcome of that issue, there may
be a Section 5 submission of the county's at-large system to
this Department or the initiation of a preclearance suit in
the federal district court for the District of Columbia.

3. Senator Specter asked me to undertake a review of
the record in the McCain dilution suit and advise the
Subcommittee whether the vacation of judgment by Judge Chapman
was, in my personal judgment, a proper resolution of the
case. The McCain record is not at this time available to the
Department f-or review, We are, however, undertaking to obtain
a copy of the trial transcript and the briefs filed in that
case. After I have had an opportunity to examine the referenced
trial materials, I will report back to the Subcommittee in
response to this question.

4. Finally, pursuant to Senator Leahy's request, we
are enclosing a copy of the brief filed by the Department in
the Supreme Court in State of Washington v. Seattle School
District No. 1 and also our brief in Crawford v. Board of
Education oF-the City of Los Angeles. As I testifiediat the
hearing, our brief in the Seattle case deals primarily with
the issues raised by the decisi-oiT of the court of appeals--
the appropriate legal analysis concerning whether the state
initiative classifies persons on the basis of race, whether
the state's neighborhood school policy imposes special burdens
on racial minorities with regard to the governmental process,
and whether the state, rather than local school districts,
may properly adopt a policy favoring neighborhood schools.
In addition, our brief rejects certain grounds relied on by
the district court (but not the court of appeals), including
the district court's determination that the state initiative
had a racially discriminatory purpose.

On fur-ther reflection, it occurs to me that perhaps it
was this latter argument in the Government's brief to which
Senator Leahy may have had reference in some of his questions.
If so, I apologize for any miscommunication that took place
and trust that the brief itself will adequately describe our
position in the Seattle case. Similarly, our amicus brief in
the Los Angeles case states our position that thFeamendment
to the state constitution (Proposition I) does not violate
the Equal Protection Clause of the Fourteenth Amendment. As
in Seattle, our principle focus in Los Angeles is on the
issues of racial classification and special burdens on
minorities. Our brief also maintains that Proposition 1 was
not motivated by discriminatory purpose.
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The foregoing discussion covers the questions I was
asked to address to the best of my recollection. In view of
the fact that this letter serves to clarify some of my
testimony in the areas indicated, I would appreciate it if
the Subcommittee could include the correspondence in the
record of the hearings so as to eliminate any possibility of
confusion or misunderstanding.

Sincerely,

Win.
Assistant Attorney General

Civil Rights Division

cc: Senator Specter
Senator Leahy

Senator I EAHY. Mr. Reynolds, you have talked about it not being
so difficult to prove discriminatory purpose through circumstantial
evidence. Let us talk about a couple of cases.

In the Lodge case, I guess it is Lodge v. Buckstom or Rogers v.
Lodge, as I understand, and again I did not see the television inter-
view that you were-you were interviewed and you stated that the
election system in that case was not discriminatory. Does that
mean that you felt the circumstantial evidence of discriminatory
purpose was insufficient, even though the lower court espoused the
fact that discrimination was there?

Mr. REYNOLDS. The lower courts in that case both found there
was discriminatory purpose.

Senator LEAHY. But did you feel the circumstantial evidence was
insufficient?

Mr. REYNOLDS. I do not understand. The case has been decided by
two courts and they have said there is discriminatory purpose that
was involved in that case. It is before the Supreme Court now on
brief, and the Supreme Court will decide whether or not there was
sufficient evidence of purpose to sustain the two decisions of the
district court and the court of appeals.

Senator LEAHY. Did you say that 4you thought the election system
in that case was not discriminatory.

Mr. REYNOLDS. No, I did not say that.
Senator LEAHY. Has the Department of Justice filed a brief on

this?
Mr. REYNOLDS. No, we did not file-not in the Supreme Court.
Senator LEAHY. Why not?
Mr. REYNOLDS. Well, we participated in the case below and when

the case came to the Supreme Court, the issue was really one that
revolved around whether or not the particular facts of that case
demonstrated purpose, and we made the decision not to join in as
amicus on that issue.

Senator LEAHY. In the State of Washington v. Seattle. School Dis-
trict, that is a case involving a referendum that is now in the Su-
preme Court, the lower court did find circumstantial evidence and
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proof of discriminatory purpose. You signed a brief to the Supreme
Court arguing that the circumstantial evidence did not offer proof
of discriminatory purpose.

Why did you disagree with the lower court?
Mr. REYNOLDS. We signed a brief in that case on the constitution-

al issue, Senator. That brief speaks for itself, and since the brief is
in thSupreme Court, I cannot elaborate on it.

Senator LEAHY. You signed a brief arguing that the circumstan-
tial evidence did not offer proof of discriminatory purpose. What
did you say in that brief? That is obviously not commenting. That
is commenting on the brief.

Mr. REYNOLDS. I will provide you with a copy of the brief. My un-
derstanding of the issue is one that concerns whether or not the
State statute there is constitutional or not constitutional, not one
that concerns an issue revolving around the finding of discrimina-
tory purpose. If we are talking about the Seattle case.

Senator LEAHY. Have you signed any briefs or taken any position
in any cases in which you have taken the position that there was
circumstantial evidence which showed discriminatory purpose on
the part of the governmental body in taking or not taking any
action? -

Mr. REYNOLDS. I would have to go back and check the cases.
Senator LEAHY. Are there any that come to mind?
Mr. REYNOLDS. No. But if I th ink the circumstantial evidence in-

dicates a purpose, I would have no reservation about signing such a
brief.

Senator LEAHY. That is the State of Washington v. the Seattle
School Board and the case of Los Angeles v. Crawford, you felt they
did not?

Mr. REYNOLDS. I do not agree with your characterization of
either of those cases, Senator. But we can look at the briefs and
that should resolve how those cases should be properly character-
ized.

Senator LEAHY. In the Los Angeles v. Crawford case, your brief
argues, does it not, that the circumstantial evidence did not add up
to proof of circumstantial discriminatory purpose?

Mr. REYNOLDS. Could I have that again?
Senator LEAHY. The Los Angeles School Board v. Crawford, you

stated that your brief does not argue that the circumstantial evi-
dence in that case did not add up to proof of discriminatory pur-
pose?

Mr. REYNOLDS. That is not the issue before the court.
Senator LEAHY. But your brief did not make any-your brief does

not make any such argument. I want your characterization.
Mr. REYNOLDS. What I am saying--
Senator LEAHY. It is your brief.
Mr. REYNOLDS. The brief may well make reference to whatever

the lower court might have held, and certainly if the lower court
made a holding, the brief would characterize what that holding is.
But the issue in the case is not one that revolved around the point
that you are focusing on. So to the extent that there is a statement
in the brief to that effect, I would suspect that the statement goes
to what the lower court held. The only case I can think of where
circumstantial evidence would constitute purpose is in the City of
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Mobile case, on remand, where the Government has argued that
there is a sufficient evidentiary basis for purpose there in order to
find a violation of section 2 on remand from the Supreme Court de-
cision.

Senator LEAHY. But your brief in Los Angeles v. Crawford does
not argue that circumstantial evidence in that case did not add up
to proof of discriminatory purpose?

Mr. REYNOLDS. Well, if you have the brief and show it to me--
Senator LEAHY. I am asking you. It is your brief. You are sug-

gesting my characterization may have been wrong so I am asking
you to give your own characterization. Here is your chance to state
just--

Mr. REYNOLDS. The issue in that case again revolved around the
constitutionality of a State action. That is what the court is looking
at. It is not an issue that relates to whether or not there is suffi-
cient evidentiary basis in the record to ascertain that there is a dis-
criminatory purpose.

Senator HATCH. Senator, your time is up.
Senator Mathias.
Senator MATHIAS. Thank you, Mr. Chairman.
Mr. Reynolds, on page 12 of your statement, you say, "I submit

that the critical issue before the Congress is not so much what the
law was prior to the City of Mobile decision, but rather what the
law will be."

Reflecting on that statement and on the statement this morning,
there is a certain amount of wry amusement in the way we law-
yers manage to perpetuate our breed by joining in the judgments of
each others and, therefore, by requiring the necessity for still more
lawyers. If we could apply that principle to other forms of economic
activity, maybe the world would be even more productive and pros-
perous and happier than it is today.

But I really wonder how you can reach that conclusion when,
and, of course, I do that as one who voted for the act in 1965, and I
do that in the light of the colloquy in this room between your pred-
ecessor, Nick Katzenbach and Senator Fong, discussing section 2
and discussing the issues-in terms of an "effect" test.

In response to the chairman, you said that we had no experience
as to how the court would react under an "effer~t" test. But is it not
true that we do have a track record on which to rely for the
amended section 2? There is, in fact, a track record of a lot of court
of appeals' decisions that did adopt the "result" test, that did look
at all the circumstances, that did reject proportion of representa-
tion, and I would submit that this track record does exist and that
the Congress can rely upon it with a great deal of confidence.

Mr. REYNOLDS. Well, with all due respect, Senator, you are abso-
lutely wrong.

Senator MATHIAS. I thought you would say that.
Mr. REYNOLDS. I guess--
Senator MATHIAS. That is why we breed more lawyers.
Mr. REYNOLDS. The cases that I suspect that you have reference

to, all are cases that came out of White v. Regester largely in the
fifth circuit. Those cases do incorporate and include as an element
of the violation that there has to be a showing of discriminatory
intent. What those cases say is that if you apply a certain set of
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factors, there is a legitimate inference to be drawn that you will
have an intent, and it is precisely because those cases look to that
element that the courts at the same time have said, sometimes ex-
plicitly, disproportionate representation is not "in and of itself'
enough. White v. Regester used that language, and that is the very
point, I think, that needs to be underscored-that when the courts
have applied section 2, the courts have done it cognizant of the fact
that the constitutional standard requires a showing of intent either
inferentially or directly. It is as a result of that that the courts
have said they are not going to be content with a showing of dis-
proportionate representation.

The concern we had with the rewrite of the act by Congress, or
by the House, is that it will eliminate that particular element of
the test. What that leads one to, we believe, is the specter of a
holding of disproportionate representation being a violation similar
to what the courts have done in the title VII area with an "effect"
test.

Senator MATHIAS. I think you are wrong in your interpretation
of the White case. It seems to me that in the White case, the court
employed a totality of circumstance test, and I would note that
none of the dire expectations that have been talked about and pre-
dicted, the proportional representation or per se invalidation of the
at-large elections, did come about. But I suppose that we will have
to agree to disagree on that.

Mr. REYNOLDS. I think so, Senator. I can only point to the author
of that decision, Mr. Justice White, who in Bolden v. the City of
Mobile acknowledged that there was indeed an "intent" test that
was present in White v. Regester and to the Washington v. Davis
case which, in its list of decisions that had gone under an "ef-
fects"-prior decisions that had gone under an "effects" test and
that were being overruled-did not include White v. Regester. And
I think that those two are clear indications that White v. Regester
was indeed a case that was recognized as having an "intent" test as
part of the element of proof.

Senator MATHIAS. I personally think that the court in that case
was talking about a fair chance, and I think that is the sense of the
law. But let us move on to another case.

Are you familiar with Judge Chapman's opinion in the Edgefield
County case, in McCain v. Lybrand?

Mr. REYNOLDS. I have heard it has been discussed up here. I am
not familiar with it, no.

Senator MATHIAS. Well, I might suggest to you that in the
McCain case, it was first ruled that the Edgefield County Council's
at-large system of election was discriminatory and invalid, and that
was 5 days before the Bolden case. That was on April 17, 1980. So
this came before Bolden.

Judge Chapman vacated his finding of the invalidity of the at-
large system of elections in light of Bolden, stating that the plain-
tiff had not "proved that the voting plan for election of members to
the county council in Edgefield County was either conceived or op-
erated at a purposeful device to further racial discrimination nor
was intended to invidiously discriminate nor was it intended to in-
vidiously discriminate against blacks."
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Are you familiar-does this refresh your memory on that case at
all?

Mr. REYNOLDS. Well, that certainly squares with the understand-
ing I have of what did occur. As I say, I am not familiar with the
case personally. We were not involved in the case.

Senator MATHIAS. The point is that in Judge Chapman's mind,
the Bolden case changed the rules of the game. Going back to your
statement, "if it ain t broke, don't fix it." In Judge Chapman's
mind this had broken. I think that is the importance of the Edge-
field case.

Now, the findings and the conclusions of law in Judge Chap-
man's initial opinion, and these were considered by him to be suffi-
cient prior to the Bolden case but were not, in his judgment, suffi-
cient after the Bolden case-let us look at those indicia that he felt
to be sufficient under the state of law as he saw it prior to Bolden.
He found that black voters have no right to elect any particular
candidate or number of candidates but that the law requires that
black voters and black candidates have a fair chance. And we did
get back to this concept of fair chance, have a fair chance of being
successful in elections. Judge Chapman concluded that the record
in this case definitely supports the proposition and the finding that
they do not have this chance in Edgefield County.

Second, he also concluded that under no theory of the law can
the court direct a white to vote for a black or a black to vote for a
white. However, if there is proof, and there is ample proof in this
case, that the black candidates tended to lose not on their merits
but solely because of their race, then the court can only find that
the black voting strength has been diluted under the system and
declare the system unconstitutional.

And, finally, Judge Chapman found that black participation in
Edgefield County has been mere tokenism and even this on a very
small scale.

So these were the considerations in Judge Chapman's mind.
There were also findings that no black has been elected to the
county council, the State legislature, or countywide office. Blacks
serving on school boards obviously serve as a token and at the
pleasure of the white power structure. These were findings in the
case.

But with these facts, it would seem to me to be' so powerful that
the judge felt compelled to reverse himself after the Bolden deci-
sion and came to the conclusion that there can be no other expla-
nation for the amazing level of racial black voting except that
whites absolutely refuse to vote for a black.

Now, do you envision this in this whole kaleidoscope of changing
law as a result of court decisions?

Mr. REYNOLDS. Well, as I say, I am not familiar with the record
in that case. I would say that Judge Pittman also had a misunder-
standing of what the rule was with regard to section 2 and he was
overturned by the Supreme Court. Judge Chapman, apparently
from your description, agreed with Judge Pittman's view as to
what the section 2 standard was. Whether I would agree with
Judge Chapman that subsequent to Mobile the evidence before him
was insufficient to prove a discriminatory purpose, I think is a dif-
ferent question, and I have not had a chance to visit the record to
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draw any conclusion as to whether I would agree with that or dis-
agree with it. I-might well disagree with the conclusion that the
evidence was insufficient to establish a discriminatory purpose to
the same extent that I would disagree with him on his prior ruling
that effects alone was an improper standard under section 2.
Judges are going to look at the compilation of evidence and make
their judgment call, and I am not endorsing or subscribing to any
particular decision by Judge Chapman or anyone else on what the
evidentiary content was of the record.

Senator MATHIAS. Let me ask you this. As a lawyer and as a citi-
zen and as a human being, do you believe that the kind of situation
that I have just described, as set forth by Judge Chapman, should
be beyond the scope of the Constitution? Do you believe that the
Voting Rights Act should not provide any remedy for this kind of a
situation?

Mr. REYNOLDS. Well, I would have to look at the full situation
and tell you, Senator.

Senator MATHIAS. But that is the practical effect of letting
Mobile stand untouched.

Mr. REYNOLDS. You see, I am not sure that your leap to that con-
clusion is a fair leap. What you are doing now is suggesting that
the decision that Judge Chapman made in that particular case as
to whether there was a sufficient showing of purpose is going to be
the determining factor for all litigation henceforward. I think that
is not a fair assumption for one to draw. I do not know from what
the record shows how many judges would agree with Judge Chap-
man as to the discriminatory purpose conclusion. I do not know
that it suggests that because Judge Chapman ruled that-way that
the standard of purpose is impossible for one to meet.

I think there are any number of cases that talk in terms of cir-
cumstantial evidence that you can use in proving intent, and that
those cases would allow ample room for one to make a showing of
discriminatory purpose if indeed there was discriminatory purpose
there.

The concern that I have, and-I think is warranted under the
"result" test, is that you are changing the definition of discrimina-
tion not to mean those people who intend to discriminate against
others because of their race, but you are changing it to simply a
statistical analysis that underrepresentation automatically means
discrimination. I think we should be very careful about walking
down that road and bringing within that kind of a condemnation
all the jurisdictions in this country that have at-large systems, for
example, or single member districts or multimember districts that
have underrepresentation and for that reason branding them all as
racial discriminators. That is the fundamental concern.

Senator MATHIAS. We have now reached a point where it is
really not your opinion or mine. It is the point where the oper-
ations of the rule enunciated in the Mobile case has resulted in the
defeat of the petition of the Edgefield County citizens. That is a
fact. That is not opinion.

Mr. REYNOLDS. But the operation of the rule has also resulted in
the success of Escambia County and Buxtson v. Lodge. So it just de-
pends, I guess, on what case and what the facts are. I do not have
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the record in that case so I am not in a position to suggest that I
agree or disagree with Judge Chapman on his ultimate conclusion.

Senator HATCH. Your 10 minutes are up, Senator. Senator Spec-
ter?

Senator SPECTER. Thank you, Mr. Chairman.
At the outset, I would like to compliment the chairman for these

very excellent hearings. I have noted the extensive number of wit-
nesses, and express an appreciation for your including witnesses at
my suggestion. I think that there has been a very extensive inquiry
which is good.

Mr. Reynolds, you have--said, in response to Senator Leahy's
question, that you did not say that the situation in Burke County
was not a violation of the Voting Rights Act. I have what purports
to be a transcript of the program on Nightline last week which is
denominated a rough copy and may be incorrect, but it quotes you
as saying, "But at the present time, certainly the at-large system
in Burke County and in many, many other jurisdictions through
this country are not the kind of a situation 4t would violate the
law." tu

Mr. REYNOLDS. That is correct, I did say that. That was in re-
sponse to the question of whether the effect of an at-large system,
such as'in Burke County, would be a violation of the law, I believe.

My point was that, and I think the response I did make, is that
simply the fact that you have underrepresentation in an at-large
system would not today be a violation of the law.

Senator SPECTER. Well, is the reason that the Justice Department
did not file a brief in the Supreme Court of the United States be-
cause you concluded that the underlying facts there did not consti-
tute a violation of the Civil Rights Act?

Mr. REYNOLDS. Well, Senator, we did not because we took a look
at what the issue was at the court at that time. A brief had been
filed by the Justice Department in that case in the court below
which had argued that section 2 had an "effects" test in it, a posi-
tion I do not agree with and the Fifth Circuit did not agree with.
That issue did not go up to the Supreme Court, and the decision
was made not to participate in the case at the court in light of the
fact that that issue was no longer there.

Senator SPECTER. But the issue was present and still is present as
to whether the underlying facts constitute a violation of the Voting
Rights Act under the "intent" test and the Mobile decision.

Mr. REYNOLDS. That is correct. That is the issue that is there,
and we felt that the parties would brief that. It is not every civil
rights case that the Justice Department can participate in as
amicus, unfortunately, and with the resources we have-we are in
a large number this term and that was one because it turned on
that kind of an issue, that the decision was made not to file.

Senator SPECTER. So what you are saying is that it was not be-
cause you concluded that the facts in Burke County did not consti-
tute a violation but only because of a workload issue?

Mr. REYNOLDS. Well, it was not just a workload issue. There are
different kinds of issues that go to the court and different kinds of
ones we get involved in. The decision we made in that case was
that it was not one that we felt we should become involved in as
arnicus.
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Senator SPECTER. Well, I have heard you say that now a couple of
times. You decided not to do it.

The concern I have is that if you take the statement which you
make publicly, that you think the situation in Burke County is not
a violation of the Voting Rights Act, and if you have a change in
position where the Government withdraws as amicus, that then
raises a pretty clear-cut implication that the Civil Rights Division
does not think that there is a violation of the Voting Rights Act.

Mr. REYNOLDS. That statement was not addressing the case that
is before the Supreme Court or the issue there in an evidentiary
basis. That statement addresses a question that was made after two
prior segments in the show that were talking generally about at-
large districts and using Burke County as an example.

Senator SPECTER. Well, I share the concern that Senator Mathias
has voiced about the Edgefield County case. But since you did not
have familiarity with the facts in that case, I understand it. But
you have commented about the Burke County case and you made a
decision not to participate and in light of the facts-let me just
recite them as they appear in the court of appeals' opinion at 639
F.2d 1376-77:

After considering exhaustive evidence on the subject, the court found that the
county commissioners demonstrated their unresponsiveness to the particularized
needs of the black community by (1) allowing some blacks to continue to be educat-
ed in largely segregated and clearly inferior schools; (2) failing to hire more than a
token number of blacks for county jobs, and paying those blacks hired lower salaries
than their white counterparts; (3) appointing extremely few blacks to the numerous
boards and committees that oversee the execution of the county government * * *;
(4) failing to appoint any blacks to the judge selection committee * * *; (5) making
road paving decisions in a manner so as to ignore the legitimate interests of the
county's black residents; (6) forcing black residents to take legal action to protect
their right to integrated schools and grand juries, and to register and vote without
interference; and (7) participating in the formulation of, and in fact contributing
public funds to the operation of, a private school established to circumvent the re-
quirements of integration.

In the light of those findings, is it your opinion that the evidence
in Burke County constitutes a violation of the Voting Rights Act
under the Mobile decision?

Mr. REYNOLDS. I cannot comment on that with the case pending
in the Court, Senator.

Senator SPECTER. Why cannot you comment on that with a case
pending in the Court?

Mr. REYNOLDS. It would be inappropriate for me to express my
personal views as to-whether the evidence in a pending case does
or does not make--

Senator SPECTER. I am not asking for personal views. I am asking
for legal judgment. You are an attorney in charge of the Civil
Rights Division of the Department of Justice. If you did a brief and
appeared in the -case there would be nothing to prevent you from
expressing a professional legal judgment.

Mr. REYNOLDS. If I appeared in the case and we had a brief on
file, I would refer you to the brief and give you the same answer,
Senator. Two courts below have held on the facts in that case that
there was discriminatory purpose. The issue before the Supreme
Court is whether that is true or not. I am not at liberty with the
case pending in the Court to discuss the case or give a legal judg-
ment on how that case might come out in the Supreme Court.
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Senator SPECTER. Are you relying on some canon of professional
ethics for that statement? Because I know of no reason why you
cannot comment, especially if you are the chief enforcement officer
in this field of law and you are appearing before a Senate commit-
tee. I think we are entitled to know what your evaluation of this is
on matters of this sort.

Here you have a case which is in the Supreme Court. You were
not reluctant to express your opinion when you appeared on
"Nightline."

Mr. REYNOLDS. My opinion when I appeared on "Nightline" did
not go to the merits of that case. It was a question that was asked
as to whether-there was a discriminatory effect as a result of the
at-large system in Burke County, and I answered it in terms of
that particular county, and other at-large counties.

Senator SPECTER. Well, Mr. Reynolds, I do not think that is what
you said. The language is:

At the present time, certainly the at-large system in Burke County and in many,
many other jurisdictions through this country are not the kind of situation that
would violate the law.

Now, when you gave that conclusion, are you saying you did not
know the details of what was going on in Burke County?

Mr. REYNOL6iS. I am saying that the conclusion that was given
there was not in terms of the particular details that might form a
finding of purpose in Burke County or any of the other at-large
counties that I referenced in my answer. I was saying, in response
to the question, that generally speaking I do not think that one
should draw the conclusion or can draw the conclusion that the
fact that you have an at-large system and underrepresentation
would alone be enough to establish a section 2 violation of the act.

Senator SPECTER. I do not understand that.
But let us proceed with it anyway.
When you talk about Burke County, you are talking about a case

that was pending before the Supreme Court; is that correct?
Mr. REYNOLDS. That is correct.
Senator SPECTER. And you made a comment aboUt that case

when you made your judgment, to whatever extent it might have
been limited as you just defined it, did not you?

Mr. REYNOLDS. I made a judgment as to the at-large system and
underrepresentation.

Senator SPECTER. Well, isn't this committee as much entitled to
know what your judgment is as the "Nightline" audience?

Mr. REYNOLDS. I think I have given my judgment. My judgment
is that the at-large system and underrepresentation alone in Burke
County are not in my judgment sufficient to show a violation of the
Voting Rights Act under section 2 as it is now enacted.

Senator SPECTER. But you are familiar with the record in the
Burke County case?

Mr. REYNOLDS. I am familiar with the record.
Senator SPECTR. And in conjunction with the other factors

which I just summarized from the fifth circuit opinion, is that not
sufficient to provide a basis for you to say whether or not it is a
violation of the Voting Rights Act?
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Mr. REYNOLDS. I have a personal view on that. It would be inap-
propriate with the case pending for me to make a statement as to
what my personal judgment is on the facts of that case.

Senator HATCH. What Senator Specter is saying is that if those
allegations are true, and the Supreme Court will make that ulti-
mate determination, then perhaps there would be-a credible case
under section -2.

But if those five or six factors that Senator Specter read from the
lower court decision are true, then perhaps there would be a case
under section 2. That is all Senator Specter is saying.

I do not know why we have to continue going over this point. We
all agree on the law.

Mr. REYNOLDS. Two lower courts have held there was sufficient
purpose there for a violation.

Senator HATCH. If those decisions are sound, then such evidence
might be sufficient?

Mr. REYNOLDS. Again, I think that is ultimately for the Supreme
Court to say.

Senator HATCH. We agree. If those decisions are true, however,
then in the hypothetical case, such evidence might suffice. That is
all the Senator is asking.

Mr. REYNOLDS. I have given you my answer.
Senator SPECTER. I do agree to yield considering that is on your

time and not mine.
Senator HATCH. We will see that you get adequate time, even

though you are not a member of this subcommittee. I believe we
have been more than gracious with everybody who has wanted to
come to ask questions concerning this important issue. We do not
intend to deny anybody that right.

When the red light goes on, I hope you will yield and I will get
back to you.

Senator SPECTER. I just have three more questions.
On the isstie of intent, I am troubled-by the language of Justice

Stewart in footnote 17 of his opinion in the Mobile case and I
would like to know whether or not you think this is a legal stand-
ard that has to be proved, where he says-

"Discriminatory purpose" * implies more than intent as volition or intent as
awareness of consequences. * It implies that the decisionmaker * * * selected or
reaffirmed a particular course of action at least in part "because of," not merely "in
spite of," its adverse effects upon an identifiable group.

If you were dealing with intent in the traditional setting, natural
and probable causes of a person's act, it may be one thing to draw
an inference of intent. But does not that standard, if applied, put a
very much higher burden of proof on a plaintiff in a voting rights
case?

Mr. REYNOLDS. I do not believe it does in the context that you
asked me the question. I think what Justice Stewart was saying is
that, in order to show intent, you have to meet the standard of pur-
pose that the Constitution requires and is articulated in the Feeney
case and also Washington v. David. But he also makes it clear that
you can do that through circumstantial evidence and indirect proof
as well as through direct evidence.
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Senator SPECTER. With respect to the bailout, is the bottom line
for the administration that you prefer to keep the current law in
effect?

Mr. REYNOLDS. Well, I think our-certainly our view is that we
are for an extension but at the same time we recognize the concept
of bailout has some merit and we would be more than happy to
work with the subcommittee and the Senate on devising a bailout
that is fair and equitable.

Senator SPECTER. I have read that statement on page 21 and your
statement on page 3, "It is for this reason that the President favors
extending the present act without change for another 10 years."

While you would be willing to work on a modification of a bail-
out, do I take your position to be, the bottom line, that given your
preferences you would favor extending the act for another 10 years,
including the current bailout provision?

Mr. REYNOLDS. I think that is right, but I do not want to leave a
misunderstanding.

Certainly we think that a 10-year extension is a correct way to
go but at the same time, given the different bills before the sub-
committee that have variations of bailout, we think there are some
very attractive features and worthwhile features in those different
bai lout variations. There are others that we think are cause for
concern, and our view is that a constructive and fair bailout could
be devised by taking those different bills and working with them
and coming up with the best features of all of those.

Senator SPECTER. Mr. Chairman, I have one more question.
Senator HATCH. If you have only one more question, please go

ahead, Senator.
Senator SPECTER. The discussion you had with Senator Mathias

relating to the consequences of a results test has had perhaps some
evidentiary base given what has happened since the Register deci-
sion and the opinions in the fifth circuit.

The case of Toney v. White decided by the fifth circuit in 1973, I
think, states the test which the fifth circuit had been operating
under prior to Mobile, and that was, as it appears on page 207 of
476 F. 2d, "And Section 2 of the Voting Rights act of 1965 * * *
prohibits imposition of any practice or procedure which has the
effect of denying or abridging the right of any citizen to vote on
account of race or color."

Now, I agree with you, Mr. Reynolds, that when you read Regis-
ter you come out on both side of effect versus intent and as you
read the plurality opinion in Mobile, and the dissent in Mobile,
that you can make any line of interpretation that you want as to
whether it is intent or result and that it is a very complex issue
considering that there was no majority opinion in Mobile.

But as I have reviewed quite a number of cases post-1973 in the
fifth circuit, which is the jurisdiction that contains the States sub-
jected to challenges under the Voting Rights act, that the fifth cir-
cuit was looking at a results test in its decisions.

Would you think that to be accurate?
Mr. REYNOLDS. Well, I do not-no, I do not agree with that. It is

accurate to say Toney v. White articulated an effects test under sec-
tion 2. That is the only court of appeals decision that does that.
That was not a dilution case. It is also clear that the fifth circuit
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did not follow Toney v. White and, indeed, if you read Zimmer, as
further informed by Nevitt v. Sydes, I think you come away with
the standard of the fifth circuit, which was that you would look to
a number of criteria, and if they were all present, that the infer-
ence could be drawn from that that you would have a requisite
intent to satisfy the section 2 and constitutional standard.

So I think you are correct on how you read Toney v. White, but
that is the single case that is out of step with what the fifth circuit
was doing.

Senator SPECTER. At any rate, Toney v. White articulates an ef-
fects test and did not result in the very calamitous consequences
that you have suggested might occur.

Mr. REYNOLDS. It was not a dilution case and it was not followed,
so it did not, you are right.

Senator SPECTER. One final point and this is not a question.
I would personally appreciate it if you have the time, and I know

how busy you are, if you would review the opinion in McCain v.
Lybrand, Judge Chapman's decision which I agree with Senator
Mathias is very significant because what we are concerned about
are situations, aside from what the intent was in 1965-we are
trying to come to grips with the factual situations and what is
going on out there in the real world as to what kind of policy we
ought to adopt.

I would be interested to know either your personal or profession-
al judgment, how you would come down on whether that kind of
conduct as eloquently described, whether or not it would constitute
a violation of the kind of legislation We are considering.

Mr. REYNOLDS. Yes, sir.
Senator MATHIAS. Mr. Chairman, may I ask unanimous consent

that a copy of that opinion be included in the record, the Edgefield
case?

Senator HATCH. Without objection.
Mr. Reynolds, had the Supreme Court decided that the effects

test was a valid test for use in deciding section 2 cases, what would
have been the final Mobile decision?

Mr. REYNOLDS. It would have-the Mobile decision would have
been left standing.

Senator HATCH. And the result would have been proportional
representation by race. That is what the lower court decision had
been even though the majority opinion found there were no facts to
justify that particular finding.

Mr. REYNOLDS. I think that is right.
Curiously enough, I notice that Congressman Washington quoted

from the Washington Post an editorial of December 20, 1981, that
suggests raising the specter of proportional representation in racial
quotas amounts to nothing more than "obfuscation and dithering,"
and yet the Washington Post, when the Mobile case came out, ran
an editorial which said, and I will read the last-second to last
paragraph:

"By opting for intent or something close to it, a majority of the
Court has cut down dozens and perhaps hundreds of legal chal-
lenges that would have made a case against existing systems of
government or multimember legislative districts. It has also -avoid-
ed the logical terminal point of those challenges that election dis-
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trict lines must be drawn to give proportional representation to mi-
norities."

That is the Washington Post's comment on the Mobile decision
on April 28, 1980, where it indeed recognized that proportional rep-
resentation, was the logical terminal point of an effects test, and
yet now, more recently, it finds such a suggestion to be nothing
more than an "obfuscation."

Senator HATCH. We have read both. There may be more truth re-
vealed by recognition of the flagrant inconsistencies which you
have pointed out than by anything else. I have afforded every op-
portunity to members of this committee, as well as other Senators
and Congressmen, to point out why Boston, Baltimore, Pittsburgh,
Cincinnati, would not be subject to a district court Mobile interpre-
tation and I have yet to see anybody point out why that would not
be the end result of implementing an effects test in section 2.

I would certainly be interested if someone would be able to do
that. The proponents of the effects test however have even differed
significantly on whether the effects test would be the same under
section 2 and section 5.

What is your view and how do you account for the significant dif-
ferences between the proponents of the result test as to whether or
not the proposed results test of section 2 is identical to th6 effects
test in section 5?

Mr. REYNOLDS. Well, I think that the effects test in section 5, as I
tried to indicate earlier, has two prongs. I do not think the effects
test of section 5 in the reapportionment area would be similar to
the effects test that we are talking about under section 2. That is a
test of "retrogression." It talks about reviewing changes, measured
by what was in place directly prior to the change; if there is a dif-
ference, a retrogression in the minority representation from what
was in place before the change to what was there after the change,
then you do run afoul of the section 5 test. I think that proposed
section 2 is not a "retrogression" test, in that we often will not
have a frame of reference against which to compare what is being
scrutinized.

We are not just talking about changes under section 2. We are
also talking about systems of government that are in place, and
have been in place, for a considerable period of time; therefore the
measurement is not "retrogression" but a measuring of election"results" in terms of population percentages. I think that involves
a different kind of standard than when you look only at a discrete
change and see the before and after of that change.

On the other hand, in reviewing annexations under section 5,the
courts have very definitely adopted the kind of standard that I
think would be closer to what you would find in a section 2 "ef-
fects" test. There, they look to see whether an annexation does
indeed change the voting strength of the minorities in the particu-
lar area involved, and in doing that they look to see whether the
proportional representation of the minority group remains the
same after annexation as it was before. I think that is the analysis
applied in section 5 cases that would be very close to the analysis
one would use under a section 2 effect case.

Senator HATCH. There seems to be a fundamental difference in
perception among proponents and opponents of the change in sec-
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tion 2 as to whether or not the results test will establish a standard
of proportional representation.

Is the difference in your opinion one of semantics or if not what
is the fundamental basis for this difference in perception?

Mr. REYNOLDS. Well, I think one of the differences is that the
proponents of the effects test seek to define the test as if it is going
to be used in terms of the Zimmer factors, and that line of cases;
they therefore suggest that if you were to look at it under those
criteria, the effects test would not lead to proportional representa-
tion. The concerns we have about that argument is that, if you look
at the House report, it does away with certain of the Zimmer fac-
tors as being relevant to the inquiry, and the language in section 2,
the effects test, does not speak to any particular standard or crite-
ria, but simply talks about election results. I think that, therefore,
the standard that we are going to be dealing with is something far
removed from the standard that the proponents of the bill are now
suggesting would be put in place. Again, I go back to the concern
that a result or effects test can be equated much more neatly with
the title VII area of law and with review of annexations under the
section 5 effects test. I think that is where the discrepancy lies.

The concern is that the courts are not going to look to the
Zimmer criteria and stop there, but they will look to an effects test
as put in place in similar fashion under title VII.

Interestingly enough, under Title VII the legislative history said
clearly that it was not intended to permit the use of quotas in
terms of employment decisions; yet that is exactly where the law
went. I think we have the same concern here with respect to an
effects test: That you will wind up with quotas in the electoral
process.

Senator HATCH. How would a community know definitely, wheth-
er or not it was in compliance with the full requirements of the
results test in section 2?. What are the kinds of questions that a
city or county attorney ought to be asking himself or herself in
order to properly advise his or her clients as to how to insure that
litigation is avoided under the proposed section 2 change?

Mr. REYNoLDs. I think that is a difficult question. I am not sure
how one would advise a client in that situation?

Senator HATCH. Under the results test, about the only advice
which could be given is that if the statistics look bad, if you have a
lack of proportional representation and an at-large district, you
had better reconsider that system.

Mr. RzyNOLDS. I guess that would be the safest advice.
One of the difficulties you.face is this kind of standard that is

going to be put into the act is going to foster a great deal of com-
plex litigation that is going to keep the question in abeyance for a
considerable period of time, and it is going to be terribly difficult
for a number of jurisdictions to know what it is that is expected of
them in order to pass muster.

Senator HATCH. In other words, there is no standard. This is not
a standard-

Mr. Rzmows. It is not a standard until you reduce it to a statis-
tical formula, at which point it is that underrepresentation equals
discrimination.
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Senator HATCH. Why, in identifying discrimination, should we
have to look to fault or blameworthiness? Isn't it enough that some
voting or electoral action results in a disadvantage to minority per-
sons?

Mr. REYNOLDS. Well, I think you have to take a look at what the
consequences are of the finding of a violation. We are talking about
jurisdictions being required to restructure their governmental sys-
tems, not at the insistence or behest of the electorate but rather at
the whim and wish of a Federal judge based not on any finding
that it has discriminatory purpose or racial animus but simply-on
the basis that it has a system and that system has not brought into
the electorate numbers of minorities to match the number in thepopulation.

think what it does, as I said earlier, is it redefines discrimina-
tion in a way that faults a large number of the communities that
never had any discriminatory purpose. It does that without any de-
termination of a need to do so-developed either in the House
hearings or in these hearings that I am aware of. There has not yet
been a suggestion for a need for that kind of nationwide change in
the law; and I do not think-I think if those are the drastic conse-
quences, one should require some showing of intent rather than do
it simply on a numerical analysis.

Senator HATCH. Well, you have indicated that the lack of propor-
tional representation plus an additional factor triggers section 2.
The House Report, which states that the lack of proportional repre-
sentation is "highly" relevant evidence of a violation, identifies just
a few such additional factors. Let me add just a few others to their
list: registration procedures, a discriminatory culture, money for
black education facilities, economic difficulties in registering, can-
didate costs, history of disproportionate representation, bloc voting,
a history of English only, poll taxes, maldistribution of services,
city council decision-making procedures, staggered terms, multi-
member districts, annexations, numbered posts, dual school sys-
tems, neighborhood patterns, impediments to third parties, major-
ity vote requirements, off-year elections, residential requirements, -
reapportionment, redistricting, absentee ballot irregularities, etc., I
could continue listing factors almost indefinitely. Cases and pre-
clearance policies have found these to be factors that you would
consider; so lack of proportional representation plus any of those
factors triggers section 2.

Mr. REYNOLDS. I think that is right and it would mean that the
nondiscrimination proviso would not be available to take you out-
side of section 2.

Senator HATCH. There is hardly a city or county for which the
potential of civil rights litigation would not exist under the amend-
ed section 2.

Mr. REYNOLDS. I think that is right.
Senator HATCH. It seems to me that this proposed section 2

change is not some insignificant change; this change could turn the
electoral system in this country upside down.

Mr. REYNOLDS. It could drastically alter the electoral processes of
this country and alter them through judicial decision rather than
the electorate having any voice or say in the way they want their
system to be structured and do it without any indication at all that
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what was in place before was there for the purpose or intent to dis-
criminate against any racial group.

Senator HATCH. It applies to all voting groups.
Mr. REYNoLDS. It would apply to any and all. It could apply.
Senator HATCH. What it means is that cities, counties, school

boards, in fact just about every governmental entity throughout the
country could be attacked on the grounds of a section 2 violation
even when there exists no intent or purpose to discriminate what-
soever.
.Mr. REYNoLDS. Section 2, as amended, has that potential.

Senator HATCH. You support the position that those who intend
to discriminate ought to be severely reprimanded?

Mr. REYNOLDS. If there is an intent to discriminate, you should
certainly crack down hard and the courts should deal with them.

Senator HATCH. My time is just about up. Could you please elabo-
rate upon your understanding of the "intent" test? We have had
many witnesses come in here to testify on behalf of the House bill
who have said that the problem with the "intent" test is that you
must have a "smoking gun" in order to prove the existence of
intent. They also say that it is too difficult to establish what long-
dead legislators intended when a particular action was taken. They
ignore the fact that cases have always held that the totality of cir-
cumstances relating to a discriminatory system satisfies the intent
standard. How can we avoid under the intent test establishing a re-
quirement of finding a smoking gun as evidence or a requirement
of reading the minds of long dead legislators?

Mr. REYNoLDs. I do not think that the courts have anywhere sug-
gested that you need a smoking gun or have to go back and read
the minds of legislators that have been long dead. The cases are
clear that you can demonstrate intent in any number of ways. In
fact intent can be demonstrated with a single factor of official
action such as in Gomillion v. Lightfoot where it was clear on the
facts that there was discriminatory purpose because of the redis-
tricting. At the same time intent can be shown by any combination
of factors that would lead one to coriclude, inferentially, that there
is an intent. The notion that you need to go back and get inside the
minds of the legislators really does not fit anywhere in the case
law I have read or am aware of.

Senator HATCH. That is really obfuscation?
Mr. REYNOLDS. That is obfuscation.
Senator HATCH. Senator Leahwy?
Senator LEAm. I ask unanimous consent that a number of ques-

tio6ithat I-have for Mr. Reynolds be placed in the record.
Senator HATCH. Without objection, so ordered.
Senator LzAHY. I would like to go back. You said in answer to

Senator Specter's last question, I believe it was the decision of
McCain v. Lybrand, you suggested you would like to read it. I un-
derstand your testimony to be you are not familiar with that case.

Is that right?
Mr. REYNoLBs. I am just generally familiar with it. I am not fa-

miliar with the record in the case.
Senator LEmHy. Yet you did feel you were familiar enough to call

back the Government's brief which was already in the U.S. Attor-
ney's office in South Carolina?
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Is that correct?
Mr. REYNOLDS. No.
Senator LEAHY. You did not call, in McCain v. Lybrand case, you

did not call back the Government's brief?.
Mr. REYNOLDS. No, sir, not in that case.
Senator LEAHY. Did you call back a brief in a case with similar

facts as those in McCain v. Lybrand?
Mr. REYNOLDS. No, sir.
Senator LEAHY. Have you ever called back a brief, a Govern-

ment's brief, already in the U.S. Attorney's office in South Carolina
on any matter?

Mr. REYNOLDS. What do you mean call back? I think you are
thinking of the case, I believe it was De Boise v. Lybrand which
was a case in which we were considering whether to participate as
amicus and I made the decision not to participate.

Senator LEAHY. Is that not the same litigation?
Mr. REYNOLDS. No, sir, that was not.
Senator LEAHY. Entirely different litigation? That had absolutely

nothing to do with McCain v. Lybrand?
Mr. REYNOLDS. That is correct.
Senator LEAHY. Nothing to do, not similar facts, no way related

whatsoever?
Mr. REYNOLDS. That was a section 5 case.
Senator LEAHY. Entirely different?
Mr. REYNOLDS. Entirely different.
Senator LEAHY. It did not involve the same facts, none of the

same evidence, nothing at all to do with McCain v. Lybrand?
Mr. REYNOLDS. No, sir; that was a different case.
Senator LEAHY. Not even the same people?
Mr. REYNOLDS. Well, I guess Lybrand is the same person.
Senator LEAHY. I was wondering if there was anything that

really did to it.
Mr. REYNOLDS. No, sir; if you are trying to suggest that that case

was somehow an offshoot of collateral to or associated with the
other case, the answer is no. It was a different case. It was a sec-
tion 5 case and involved submission under section 5-or lack of
submission.

Senator LEAHY. It did not involve any of the same practices as in
McCain?

Mr. REYNOLDS. No, sir, I do not believe--
Senator LEAHY. It did not involve any of the-I want to make

sure I understand your testimony. It did not involve any of the
same practices as in McCain?

Mr. REYNOLDS. It was the same at-large system that was in-
volved.

Senator LEAHY. So there was some similarity?
Mr. REYNOLDS. Again I would say the answer is "No."
Senator LEAHY. So your answer is no, that there was no similar-

-ity, just simply involved the same election practices?
Mr. REYNOLDS. It involved the question of a change and whether

that change had been submitted--
Senator LEAHY. Involved the same at large--
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Mr. REYNoLDS [continuing]. To the Department of Justice under
section 5 and the litigation related to the question of submission of
that change.

Senator LEAHY. It involved the same at-large elections, right?
Mr. REYNoLDS. No; the same at-large election system.
Senator LEAHY. But there are no similarities between the two?
Mr. REYNOLDS. One was a dilution-well, I am not aware of any

similarities. I am not aware of the record in McCain v. Lybrand.
Certainly the decisions that were made with regard to the section 5
case were not made or formed or any part of the record or the case
that was going on in the McCain v. Lybrand case and I was not
aware of any relationship at all between the two.

Senator LEAHY. Why did you take the brief back? /
Mr. REYNoLDS. I made the decision that the issues were well

briefed and argued by the parties in the case and that there was
nothing we could add to it and therefore it was not something that
suggested to me that it warranted our amicus participation.

Senator LEAH. Did you tell somebody from the New York Times
that you were asked to withdraw it?

Mr. REYNOLDS. No, I never said I was asked to withdraw it.
Senator LEAHY. Did you ever tell the New York Times-
Mr. REmOLDS. I was never asked to withdraw it.
Senator LEAHY. Did you tell the New York Times that you re-

ceived last-minute input from a source you did not care to discloseto them and that that affected your thinking in withdrawing the
brief?

Mr. RENoLS. I said that I received information that suggested
to me that the matter was being fully briefed and covered by the
parties and therefore we could not add anything to it.

Senator LwAHv. What was the source you would not disclose to
the New York Times?

Mr. RwNoLs. Well, that was again information that I re-
ceived-

Senator LEAHY. But what was the source you would not disclose
to the New York Times?

Mr. REYNOLDS. That the information that the briefing was being
handled-the issue had been briefed and was handled before
the-

Senator LwAY. What was the source you would not disclose to
the New York Times, not the result of what that source said or
what your conclusion was from it?

Mr. REYNoLDS. That was the source, that was the information.
Senator LEAHY. What was the source, not the information? Who

was the person?
Mr. RIEYOLDS. Well, at this juncture I am not at liberty to tell

you the person.
Senator LEAHY. Why not?
Mr. R.NoLS. Because that relates to an internal matter within

the Division.
Senator LEAHY. Well, let me just see if I understand this. When

you, like anybody else, who comes before us for possible confirma-
tion-are you required th be confirmed by the U.S. Senate in your
position?

Mr. RyNOLDS. I am.
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Senator LEAHY. And prior to the confirmation was not one of the
sort of catch-all questions would you answer questions of this sort
being from the appropriate oversight committee.

Mr. REYNOLDS. Would I answer questions-what?
Senator LEAHY. From this as the appropriate oversight commit-

tee of your department.
Mr. REYNOLDS. I believe I am here to testify today on the Voting

Rights Act and I will--
Senator HATCH. If it relates to this legislation-Mr. Reynolds will

be glad to testify about it; let us not belabor this.
Senator LEAHY. I appreciate you helping me out and reexplain-

ing my questions for him, and I do appreciate it and it touches me
deeply, you would take that concern but, believe me--

Senator HATCH. If you would yield, I would appreciate it if you
would go to the point.

Senator LEAHY. Having been a member of this committee for
some time, and a Member of the Senate, with all due respect, even
longer than our distinguished subcommittee chairman, I can ask
the question myself.

The question is: Who told you to withdraw the brief?.
-Mr. REYNOLDS. Nobody told me to withdraw the brief.
Senator LEAHY. Who gave you the information or the last minute

input that made you decide to withdraw the brief?.
Mr. REYNOLDS. Again, Senator, I received the information that

the matter was being briefed by both sides and it was well briefed
before the Court and I made the decision not to proceed forward
with it.

Senator LEAHY. Did your input that you did not want to disclose
come from the Justice Department or from the White House?

Mr. REYNOLDS. The input came from neither.
Senator LEAHY. Was it what you call a political intervention?
Mr. REYNOLDS. No, it was not.
Senator LEAHY. I am simply wondering how the DOJ policy is

being made. I have seen some rather remarkable flipflops on ques-
tions of tax exemptions for schools that practice desegregation-a
lot of us up here on both sides of the aisle are just wondering how
that policy is made. Now you give an example on page 15 of your
testimony-I will not push it further, the fact that you do not want
to answer the question I wished you would. But perhaps when you
think it over you may change your mind.

You gave an example on page 15 of your testimony on how you
would apply the language of the second sentence of the-that is the
language disclaiming any congressional intent to mandate propor-
tional representation. You seem to assume, as I read this, that a
fair-minded judge would require that a proportional representation
requirement, unless it can be shown that the minorities are stuck
in their rights by not voting-is there anything in the House report
or any case that would cause you to reach that conclusion?

Mr. REYNOLDS. I think the House report does suggest that there
is a link, for example, between at-large systems and proportionate
representation that would suggest that that would run-afoul of the"effects" test.

Senator LEAHY. That by itself would?
Mr. REYNOLDS. That is right.
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Senator LEAHY. Where do you read that in the House report be-
cause I do not find that conclusion in there?

Mr. REYNOLDS. I think what it says is there is a correlation be-
tween the at-large elections and disproportionate representation of
minorities. That is something that this particular amendment is
designed to reach.

Senator LEAHY. You do not think that the hearings conducted by
Senator Hatch and those in the House make it crystal clear that
Congress is trying to reinstate a sizable body of case law at odds
with your hypothetical, cases like White v. Register and Zimmer v.
McKeithen?

Mr. REYNOLDS. Senator, those cases are fully consistent with my
testimony and with my statement and do not at all suggest the
kind of test that would be required under the amendment to the
House bill.

Senator LEAHY. Do you think-it is your position then that the
House report would say that the fair-minded judge would read a
requirement for proportional representation of the Voting Rights
Act as you describe on page 15?

Mr. REYNOLDS. I think you restated what my statement was and
I did not get it.

Senator LEAHY. What is your statement--
Mr. REYNOLDS. I am not sure what you are referring to.
Senator LEAHY. Page 15 and the question of whether a judge will

require proportional representation.
Mr. REYNOLDS. I think as I testified, that a judge under this

standard could well say that if you have an at-large system and un-
derrepresentation, that that would be sufficient to ran afoul of the"results" test under section 2 as suggested by the House and that
the language in the second sentence that says disproportionate rep-
resentation in and of itself will not be a violation, would not be a
basis to avoid that result.

Senator LEAHY. Mr. Reynolds, you say on page 15 of your pre-
pared statement that a brief look at the statistics would lead to the
conclusion, and I bring this up because the Chairman referred to it,
would lead to the conclusion that minority underrepresentation in
Northern cities like Hartford, Conn., might result in restructuring
by Federal courts. Is that a basic fair restatement of your position
on page 16?

Mr. REYNoLDs. That is what it says, yes.
Senator LEAHY. I understand that Hartford has a black mayor, a

black deputy mayor, one-third of the nine-member city council is
minority comprising two blacks and one Hispanic. Under the tests
of White v. Register and Zimmer v. McKeithen, which are revised,
what possible basis could anyone find for restructuring anything in
Hartford?

Mr. REmoLS. I believe you are looking at-your information is
based on outdated figures in Hartford and that is not what the sit-
uation is.

Senator LEAHY. What is the situation in Hartford today? Do they
have a black mayor?

Mr. RmwOLDS. A black mayor-an at-large system with nine
members of the city council. One is black and one is Hispanic and
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a jurisdiction that has 33 percent black population and 20 percent
Hispanic. A total minority population of some 55 percent.

Senator LEAHY. Is the deputy mayor a voting member on that
board?

Mr. REYNOLDS. I am not sure.
Senator LEAHY. Is the deputy mayor black or white?
Mr. REYNOLDS. There is one black member on the city council

and it may be the deputy mayor. I do not know the position he
holds.

Senator LEAHY. So am I wrong in stating that Hartford has a
black mayor, a black deputy mayor, one-third of the nine-member
city council is minority, two blacks and one Hispanic? Are those
facts wrong?

Mr. REYNOLDS. My information is that there is only one black
and one Hispanic and that the percentage is 22 percent on the city
council out of a 55 percent total minority population.

Senator LEAHY. So there is not a black man, a black deputy
mayor and one-third of the nine-member city council that is minor-
ity, two blacks and one Hispanic?

Mr. REYNOLDs. That is not the information I have, Senator.
Senator LEAHY. Even taking your figures and mine are that

there is a black mayor and a black deputy mayor who is a voting
member, under White v. Register and Zimmerv. McKeithen, which
revise section 2, even taking your figures, could anybody possibly
find a basis for restructuring anything in Hartford?

Mr. REYNOLDS. I think under the "results" test if you did not
have an element of your proof of intent, that jurisdiction would be
vulnerable to a restructuring.

Senator LEAHY. Do you have anything in the House report that
would support that conclusion?

Mr. REYNOLDs. Yes. I think the House report does say on page 30
that "numerous empirical studies based on data collected from
many communities have found a strong link between the at-large
elections and the lack of minority representation."

Senator LEAHY. I think that that--
Mr. REYNOLDS. It says, "not all at-large elections would be pro-

hibited but only those which are imposed or applied in a manner
which accomplishes a discriminatory result."

Senator LEAHY. I think your conclusion would probably come as
a great surprise to the vast majority of House Members who over-
whelmingly voted for it.

Thank you.
Mr. REYNOLDS. I think it would come as a surprise to a vast ma-

jority of the jurisdictions that would be subject to it.
Senator HATCH. This would certainly be true in the case of com-

munities such as Boston and Cincinnati and Baltimore, to which
the "effects" test has never been applied.

Mr. REV-OLDS. Let me, in response, to an earlier question by Sen-
ator Leahy-maybe I misspoke and I indicated that I could provide
a copy of the report to the President--

Senator LEAHY. You what?
Mr. REYNOLDS. I may have misspoken.
Senator LEAHY. I have never heard of that word in the English

language. You made a misstatement of fact?
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Mr. REYNOLS. I believe I misspoke to the Senator before when I
indicated I would supply a copy of the report that the Attorney
General had submitted to the President. I am not at liberty to fur-
nish that report. I can certainly look into it and see whether the
President is willing to have that report released and if so furnish a

§°nator LEAHY. If I may, for a moment, because I would have
asked different questions if I would have realized he would not go
through what he said he would earlier.

Do you know how many pages there are in that report?
Mr. REYNoLwS. I indicated before I do not know how many pages

are in the report.
Senator LAHY. Do you recall, and am I correct in my assump-

tion, that the whole part of the report that referred to section 2
was probably no more than half a dozen sentences?

Mr. REYNODs. That could well be the case.
Senator LAHY. Does that gibe with your recollection?
Mr. REYNOLDS. I am not in a position to dispute that.
Senator LEAHY. My understanding is it is and I mention that

only because of your-how much importance is put on it and, Mr.
Chairman, I would ask unanimous consent that the article actually
from the Richmond Times Dispatch-of September 30, 1981, taken
from the New York Times service be made a part of the record in
this being referred to.

Senator HIAci. Without objection.
Regardless of its length or how many paragraphs it contains, is

there anything in that report that would contradict the testimony
you have been given here today about the "effects" versus the'intent" test?

Mr. REmwS. No; there is not.
Senator LEAHY. Wait a minute, Mr. Chairman. He already testi-

fied he does not remember how many pages it was and he is, not all
that familiar with everything in it. Even when I refreshed his
memory he could not remember and now he can state black and
white that there is nothing that contradicts in any way his testimo-
ny here. A little fun and games is always appropriate but that is
going a little bit too far. The easiest way to tell is to get the report.

Senator HATmC. You described the one paragraph earlier and it
basically is consistent with what Mr. Reynolds has said. Some
people can say things in much less time than others among us.

Senator Mathias?
Senator MATHAs. Mr. Chairman, I have--
Senator LEAHY. If the Senator could yield, could I ask whether

the record will stay open so that with the questions that have been
asked and with the ones I am submitting, if we can determine-we
might want to call Mr. Reynolds back to determine how many of
the questions he will not answer.

Senator HATmC. Let me say, we need to have your questions to
Mr. Reynolds today. Hopefully you can accomplish this because we
must close the record by the end of the week if we want to meet
our time schedule. If you can get your questions to him today it
would.

Senator LAHY. Yes. But I want to make
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Senator HATCH. We will keep open the record until Friday and I
would appreciate it if you would answer those as soon as possible.

Senator LEAHY. Including the ones where he says he has to go
back to consult to see if he could answer the questions that he ear-
lier said he would.

Senator HATCH. My personal feeling is that if we do not close the
record Friday we will have a difficult time meeting the schedule I
would like to meet.

Senator MATHIAS. Mr. Chairman, I have here the opinion of the
circuit court of appeals in the case of Herman Lodge, et al. v. J. K
Buxton, the famous Burke County case, and the findings in that
case are extremely interesting. I will not review them because I am
sure Mr. Reynolds is familiar with them. They have been reviewed
at least in part by Senator Specter. But there is one compelling
sentence that I think is worth quoting:

"The vestiges of racism encompass the totality of life in Burke
County."

Now, the interesting thing about the case, it seems to me, is that
the opponents of the amended section 2 have argued that the
Burke County case is an example of the ability of plaintiffs to win
voting dilution cases after Mobile by using circumstantial evidence
of intent. In that case the court summarized the situation and held
that given the individual segregation of all social, religious and
business organizations, the result obtains that blacks are cut out of
the normal course of politics in this tightly knit rural county.

The Carter administration, viewing these facts, concluded that it
was appropriate to file an amicus brief, a brief in favor of plain-
tiff's position.

Now why did this Department of Justice not either stand on that
brief or file a similar brief?.

Mr. REYNOLDS. Well, Senator, I disagree with the brief that was
filed to the extent that it suggests that an "effect" test was includ-
ed in section 2 and the fifth circuit disagreed with that.

Senator MATHIAS. Do you disagree with the facts?
Mr. REYNOLDS. Do I disagree with what?
Senator MATHIAS. Do you disagree with the facts?
Mr. REYNOLDS. I cannot agree or disagree with the facts. What-

ever they are, they are.
Senator MATHIAS. You accept the facts?
Mr. REYNOLDS. Certainly. The facts are found by the court. I

cannot very well do anything about that.
Senator MATHIAS. Do you accept the facts as characterized by the

fifth circuit?
Mr. REYNOLDS. I think those are the facts that are given-unless

there was a clearly erroneous claim that was made, that I am not
aware of.

Senator MATHIAS. What is your response to those facts?
Mr. REYNOLDS. Well, as I say, two courts found below there was

discriminatory purpose which was sufficient to find a violation of
section 2. That is the issue that is pending in the Supreme Court.
We had taken a position, the Department had taken a position, that
we did not need to show purpose under section 2 in the court below.
That was rejected by the fifth circuit and the decision was
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made not to file an amicus brief taking a different position in the
Supreme Court.

Senator MATHIAS. On what basis, what philosophy?
Mr. REYNoLDS. The legal issue was not before the court at that

time. The only question before the court is essentially a fact ques-
tion as to whether the facts constituted a sufficient showing of pur-
pose. That is a rather peculiar kind of an issue for the Department
of Justice to get involved in.

Senator MATHIAS. Do you think the facts did show a sufficient
showing? That seems to be part of your job as Assistant Attorney
General in protecting the field of civil rights, to make those conclu-
sions.

Mr. REYNOLDS. That is right.
Senator MATHIAS. Do you?
Mr. REYNOLDS. I have to make those judgments and I will tell

you right after the court decides the case.
Senator MATHIAS. You will-I do not want to repeat the ha-

rangue that you have had on this subject but you were willing to
talk about it on television.

Mr. REYNOLDS. I think you are taking out of context the conclu-
sion on television.

Senator MATmAS. It was a pending case there just as it is now.
Mr. REYNOLDS. But the discussion on television related to the

whole question of the at large system of election and whether or
not if you have an at large system and underrepresentation of mi-
norities, that that effect is one that is so offensive to the act. With-
out singling out Burke County, I did not pick the spots before I
went on television. They were picked by the ABC Network. With-
out singling out Burke County--

- Senator MATHIAS. But you specifically mentioned Burke County.
Mr. REYNOLDS. Certainly because the questioner asked me

about--
Senator MATmAS. You could say to them just what you said to

us, I cannot discuss Burke County.
Mr. REYNOLDS. I think that is right, that in terms of--
Senator MATHIAS. It is a case pending in the courts and I cannot

discuss it on television.
Mr. REYNOLDS. That is right, but the question that was asked was

whether the at large system and underrepresentation would have a
discriminatory effect. That was the nature of the question. They
were not asking me-

Senator MATHIAS. You went beyond that because you said Burke
County does not violate the law and the Constitution.

Mr. REYNOLDS. I do not believe I said Constitution.
Senator MATHIAS. Well, violate the law and that implies the Con-

stitution.
Mr. REYNOLDS. I said that those circumstances alone would not

be a violation of the law as I understand it today-that is, the ex-
istence of an at-large system and underrepresentation. That is true,
and I will say that to you, I do not think those factors alone are
sufficient to establish a violation of section 2, whether in Burke
County or the other places, in Miami, Hartford, Baltimore, Md.

Senator MATHIAS. Is that why you did not file the amicus brief?.
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Mr. REYNOLDS. I explained the decision I made on the consider-
ations which I alluded to before.

Senator MATHIAS. Let us move on to Dove v. Moore which was
mentioned a minute ago which was a challenge to the at-large
system of electing city council members in Pine Bluff, Ark. Are you
familiar with that case?

Mr. REYNOLDS. No, I am not, Senator. What is the name of it?
Senator MATHIAS. Dove v. Moore.
Mr. REYNOLDS. I do not believe we were in that case.
Senator MATHIAS. In your testimony you imply that the proposed

amendment of section 2 would mean that the at-large systems --i
would be vulnerable to attacks. That was your testimony.

Mr. REYNOLDS. That is correct.
Senator MATHIAS. Dove v. Moore bears on that question. In that

case the court applied the test of White v. Regester and so it seems
to me that in the light of the testimony you have given, it might be
a good case to review.

Mr. REYNOLDS. I will certainly do that. If it applies to White v.
Regester, it has safeguards against the prospect of the proportional
representation problem because White v. Regester requires a modi-
cum of intent as an element of the case. So it seems to me there
again the protection that one has against the potential for having a
violation of the act based on this proportional representation is
built into White v. Regester. It is built into Mobile and Whitcomb v.
Chavis and all the cases that say that one needs to show in addi-
tion some evidentiary basis for purposeful or intentional discrimi-
nation. If you have that then you have a violation and in the lot of
the cases-a lot of them say disproportionate representation is not
alone enough. It clearly is not where the standard includes a pur-
pose or intent requirement.

Senator MATHIAS. Of course, we have already disagreed on this
point. When the courts say that they go on to say what the addi-
tional burden is. Now in this case, in Dove v. Moore, the court laid
it out. They said the plaintiff's burden is to produce evidence to
support findings that the political processes leading to nomination
and election were not equally open to participation by the group in
question, that its members had less opportunity than the residents
of the district to participate in the political processes and to elect
legislators of their choice. That seems to me to lay it out pretty
clearly.

Mr. REYNOLDS. That certainly would not suggest to me that they
are not looking for purpose or intent. It says it is "not equally
open."

Senator MATHIAS. Look at the findings. In the Dove case the
court found that blacks have full open and equal access to the
city's political process and blacks play an active and significant
role in city politics-unlike the Edgefield County case where the
district court ruled initially, that is prior to Mobile, that whites ab-
solutely -efused to vote for a black. The court found that in Pine
Bluff whites have voted for blacks and vice versa and in significant
numbers and that the constitutional touch tone is whether the
system is open to full minority participation, not, as you would
argue, that it is whether proportional representation is in fact
achieved.
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Now the court went on then to say that in the Pine Bluff case
that blacks and whites alike have rejected race as the overriding
criteria in voting for candidates in the city elections in Pine Bluff
unlike Edgefield County where the court found ample proof that
candidates tended to lose not on their merits but solely because of
their race.

So really, in the light of these cases, such as Pine Bluff, which
follows the White v. Regester case, you have the totality of circum-
stances test.

Mr. REYNOLDS. Who prevailed in that case, Senator?
Senator MATHIAS. The defendant prevailed. The attack or the

challenge was turned back.
Mr. REYNOLDS. Well, based on what you suggest to the findings, I

would think it would be turned back. It did not have purpose or
effect.

Senator MATHiAs. That is exactly what we will predict will
happen under amended section 2. That is the operation of the"result" test.

Mr. REYNOLDS. In that case there was no purpose nor effect. -
Senator MATHAS. That is the operation of the "result" test.
Mr. REYNOLDS. Based on the findings in that case, whatever the

test would be, you get the same result.
Senator MATHAs. But the court did not rely on intent. The court

relied on results.
Mr. REYNOLDS. I have not seen the case. I do not know.
Senator MATHIAS. It is an important case for the argument that

you make and, Mr. Chairman, I would offer-I ask unanimous con-
sent to submit the decision of the court in Dove v. Moore as part of
this record.

Senator HATCH. Without objection, that will be included-in
what court was that?

Senator MATmAs. Eighth circuit court, William Dove, not a
hawk but a dove, v. Charles E. Moore, U.S. Court of Appeals, eighth
circuit, 539 Federal Record 2d series.

Senator HATCH. Without objection, that will go into the record.
We will leave the record open if you care to add any other infor-

mation to that after you have read the case.
Mr. Reynolds, I did some research over the weekend and found

that the 18 members of the Congressional Black Caucus were elect-
ed in 1980 by an average vote percentage of 85 percent. The aver-
age minority population of these districts was approximately 80
percent, according to the most recent Almanac of American Poli-
tics. Now I can understand why a minority representative might be
pleased with these figures, but could I get your views on whether
or not such minority districts, which have been called "minority
political ghettos" by some in testifying before the committee, really
maximize the influence of minority voters as opposed to simply the
number of minority representatives.

Has there not been a concern voiced that consideration should be
given to the suggestion that such voters might have significantly
more influence if they were dispersed into a significantly larger
number of districts, even if they did not always elect a minority
representative.
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Mr. REYNOLDS. Certainly that would be a consideration. I think
that one of the concerns, if we are talking about a test that leads to
a proportional representation, is that from a political science stand-
point we are encouraging rather than discouraging the notion that
blacks vote for blacks and whites vote for whites and in so doing I
think you wind up in the long run, if that becomes a standard,
doing a disservice to the minority community rather than serving
it. That certainly is one of the adverse effects of this kind of a test.

Senator HATCH.- The avowed purpose of those who would amend
section 2 is to nullify the decision of the Supreme Court in Mobile
v. Bolden; In your opinion, is the amendment as written in the
House bill, constitutional?

Mr. REYNOLDS. I think that the proposed amendment as it is now
written I think could well be questioned on constitutional grounds.
I am not sure about that challenge. The concern that one would
have from a constitutional standpoint is that a standard is being
put in place not unlike the "effect" test in section 5 without the
kind of evidentiary basis or record that normally you would expect
to be developed to show the need for this departure from the con-
stitutional norm of the 15th amendment. I think that certainly in
South Carolina v. Katzenbach, the Court upheld the special provi-
sions of section 5 based on a record that sustained the egregious
conditions that were present at the time, and in that particular
area, and said that, based on that kind of a record, Congress could
take this sort of action. It would seem to me that that is the consti-
tutional question raised by a standard now being put in section 2
that would move to an "effects" test without showing any need na-
tionwide to amend or alter the standard in the 15th amendment.

Senator HATCH. What about the constitutionality of the perma-
nent extension of the section 5 bailout provision by the House?

Mr. REYNOLDS. Well, that again would raise a question and I
think that the resolution of that question would probably turn on
the extent to which the bailout provision was a reasonable one that
would allow those jurisdictions that could demonstrate full compli-
ance with the Constitution to bail out and to the extent that it
would permit that, then the temporary feature of the bailout or
that section of the act that was emphasized in South Carolina v.
Katzenbach would still probably be in place.

To the extent that the bailout provision is onerous and does not
provide for a reasonable bailout, then I think it well could come
under a constitutional challenge.

Senator HATCH. In a paper delivered to the American Political
Science Association in 1980, one of the attorneys of the Civil Rights
Division stated:

No matter how many changes an official submits to the Attorney General, a stu-
dent of section 5 can always find another change that has not been submitted. For
example, a probate judge always submits changes in the location of polling places,
but he neglects to submit the rearrangement of tables and booths at one polling
place.

Would you agree with this observation? If so, what would be the
impact upon bailout of the provision in the House legislation re-
quiring that, in order to bail out, a jurisdiction must make all sub-
missions required under section 5?
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Mr. REYNOLDS. Well, I think there is a lot of truth to the state-
ment you have read and I think that is a reason for concern to
some extent with the House bailout provision. You are going to
have to call on all counties seeking to bail out to answer for all the
political subunits in the county with regard to submissions, no
matter how miniscule or irrelevant they were, and I think that
could have the unfortunate effect of holding a jurisdiction in even
though it was not one that anyone would say was operating in a
discriminatory fashion.

Senator HATCH. Let me briefly get your views on the other fac-
tors with which a jurisdiction must comply to secure bailout under
the House bill. Maybe you could give me your views as I go
through each one.

No. 1, no test or device has been used by the jurisdiction for the
previous 17 years?

Mr. REYNOLDS. Well, my sense is that a large number of jurisdic-
tions would be able to meet that test at this stage.

Senator HATCH. That is basically present law?
Mr. REYNOLDS. Present law and I think they would generally

speaking be able to meet that.
Senator HATCH. No final judgment of a Court has determined a

violation of voting rights for 10 years?
Mr. REYNOLDS. I do not know what the impact of that provision

would be because there are certainly some private cases as well as
ones we have been involved in. I think that the information we
have is that there are some 17 jurisdictions that would be-17
cases that would fall into that category and that the jurisdictions
in that category would be subject for some period, whatever the 10-
year period would be, would be subject to coverage after those judg-
ments. But I do not see that as being an onerous requirement.

Senator HATCH. No consent decree has been entered into result-
ingin the abandonment of any voting practice?

Mr. REYNOLDS. I think that that is one that certainly bears some
careful thought. It discourages settlements which are aimed at
curing problems on a voluntary basis.

Senator HATCH. How many cases do you have that are settled by
consent decree?

Mr. REYNOLDS, I do not know the number of cases that would
come under that category but clearly the preference is to settle
cases and to try to obtain consent decrees and that is a way to re-
solve these litigations if we can. It seems to me to sound like it
might be a disincentive to jurisdictions to enter that kind of ar-
rangement-if you are going to penalize them for agreeing to a set-
tlement for consent decree.

Senator HATCH. There would be no incentive to participate in a
consent decree if that is the provision?

Mr. REYNOLDS. Well, 1 think it would certainly discourage con-
sent decrees.

Senator HATCH. No. 4, no Federal examiners have been assigned,
to such a jurisdiction?

Mr. REYNOLDS. Well, again I am not real sure what that means.
Federal examiners are assigned to jurisdictions in connection with
the registration process and listing eligible voters. If that is all it
pertains to, I think there are a limited number of counties that
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would be affected. But, on the other hand, Federal examiners also
are assigned to different counties in conjunction with sending in
Federal observers on request to observe different elections. If the
assignment of Federal examiners for that purpose were to be in-
cluded as an element which would prevent bailout, there would be
a large number of counties under that particular requirement and
it is not clear from the language or the House report exactly what
is intended there.

Senator HATCH. It is a totally discretionary determination by the
Attorney General, is it not?

Mr. REYNOLDe. Certainly as to sending in observers and to do
that we have to have a county that has been certified to have a
Federal examiner.

Senator HATCH. So an Attorney General who simply did not
want a jurisdiction to be eligible for bailout could send one in. Is
that correct? Let us say such an Attorney General did exist.

Mr. REYNOLDS. I would hope that would not--
Senator HATCH. I agree. I hope not also, but there is no legal bar-

rier to it. That is the problem.
Senator MATHIAS. Mr. Chairman, if I could interrupt you, Mr.

Reynolds and others have mentioned the Zimmer case frequently
during the course of testimony and again, so that those who review
this record can have a comprehensive view of the record, I would
ask unanimous consent that the Zimmer case be included.

Senator HATCH. Without objection, we will include that right
after the Dove case.

Senator MATHIAS. This is going to be one of the longer records.
Senator HATCH. I believe so, Senator.
Senator MATHIAS. Therefore, to give members of the committee

adequate time to review it, have you any date in mind when the
transcript would be available?

Senator HATCH. I would like to have the record complete by
Friday. It will take us a little while after that to get it in shape but
my goal is to have this matter resolved by the subcommittee on or
before the 20th of this month.

Senator MATHIAS. Do you know when the transcript will be avail-
able?

Senator HATCH. Perhaps it will be available by Wednesday?
Mr. REYNoLDs. It might be enlightening to place the case of

Nevitt v. Sides at the same point where you include the Zimmer
case.

Senator HATCH. Without objection, so ordered.
[The material was received for the record and appears in the ap-

pendix of the hearing.]

93-758 0 - 83 -- 1 08
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Senator HATCH. In fact, we will include all the relevant cases. By
compiling the record in that manner, anyone reading it can have
the benefit of reading the relevant case law, if they so desire.

.. No. 5, no objection to a section 5 submission has been interposed
by the Attorney General. What about that?

Mr. REYNOLDS. Well, we have interposed some 695 objections so
that there are certainly a large number of jurisdictions that would
be affected by that.

Senator HATCH. Some of those are more or less important than
others; some are even trivial. Is that correct?

Mr. REYNOLDS. That is correct. Some are far more important but
this does not differentiate, as I understand it. So any objection
would be a bar.

Senator HATCH. So, although we refer to it as a bailout provision,
for all intents and purposes there is no effective way for most juris-
dictions to bail out under this provision.-

Mr. REYNOLDS. I think there has been one objection to submis-
sions from each of the covered States since 1965 and I think there
are another 196 counties that we have counted that have had at
least one objection.

Senator HATCH. No. 6, the jurisdiction has eliminated all voting
procedures and methods which "inhibit or dilute" equal access to
the electoral process. What about that?

Mr. REYNOLDS. This requirement is a troublesome one because it
introduces into the equation a whole new factor that was never
contemplated when the jurisdiction came under the act. It goes
beyond determining a violation of the Act or the Constitution and
would require in each bailout suit a full-blown litigation as to
whether or not the conduct or the methods of election had either a
purpose or effect of intimidating or discouraging minority partici-
pation. That is a very complex kind of litigation to go through in a
bailout suit.

Senator HATCH. Of course, if the Congress so desires, it can alter
the intent of the original act to reflect goals which may be comr-
pletel contrary to those sought by the legislation as originally
passed.

Mr. REYNOLDS. It would introduce a whole new feature that had
not been in the act at the time these jurisdictions were put under
and require a wholly different element of proof other than simply
requiring a 10-year period of compliance with the act.

Senator HATCH. When we talk about voting procedures which in-
hibit and dilute, we are talking about a whole new area of law that
will have to be determined?
--Mr. -REYNoLDS. That is right, and what one means by inhibit or

dilute, I guess, would be subject to a great deal of litigation.
Senator HATCH. No. 7, the jurisdiction has engaged in "construc-

tive" efforts to eliminate intimidation and harassment and in "con-
structive" efforts to expand opportunities for minorities in the elec-
toral process?

Mr. REYNOLDS. Well, this is the same kind of requirement which
does go well beyond existing law. It is also well to remember in
terms of the bailout that the House bill calls for c6unties to show
not only that they can meet these requirements but also all politi-
cal subunits within the counties. Therefore you are talking, for
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bailout purposes, when you focus on the last two criteria you men-
tioned, about mammoth litigation that will demonstrate that the
constructive efforts have been made by all of these political subdi-
visions within the county as well as the county and that they have
done whatever is necessary to insure there is no inhibition or dilu-
tion of minority votes.

Senator HATCH. Could you summarize then the likelihood of ju-
risdictions bailing out under the House bill? Do you have an esti-
mate as to how many jurisdictions are likely to bail out under that
provision?

Mr. REYNOLDS. Well, we have heard estimates of some 25 per-
cent. Our assessment of it is that there are very few, if any, juris-
dictions that would be able to bail out of the bill for a considerable
period of time. Certainly once the bill is enacted, if you were to run
over the next 10 years with everybody aware of what the particular
features of the bill are, then some jurisdictions would obviously be
able to eventually bail out. But we do not see much prospect in the
near future for many jurisdictions to bail out under the standards
that the House bill proposed.

Senator HATCH. An earlier witness noted that a desirable amend-
ment to the act would allow for an appeal by an aggrieved person
of a decision by the Attorney General not to object to a submitted
voting change. Would you comment on how such an amendment
would affect the Department and the Voting Rights Section?

Mr. REYNOLDS. An appeal of a preclearance, is that what the
question is?

Senator HATCH. Yes.
Mr. REYNOLDS. Well, I think we would have to probably quadru-

ple our staff to start with in that instance. We have a large
number of preclearances and if everyone of those is going to be
subject to the appeal process, and I do not know what follows after
the appeal, but a review session and an opportunity for hearings
and what have you, that would be a monumental kind of an admin-
istrative procedure to add onto what we now do under the section 5
preclearance provisions. At the present time I foresee it would be
virtually unmanageable, but clearly if something like that were to
be added to the bill, it would require a significant increase in re-
sources.

[Attachments to Mr. Reynolds' statement follow:]
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ArrACHMENT TO THE STATEMENT OF WM. BRADFORD REYNOLDS, ASSISTANT ArrORNEY
GENERAL, CIVIL RIGHTS DIVISION

ATTACHMENT A-i

The Provisions of the Voting Rights Act, as amended

A. Overview

The Voting Rights Act of 1965 consisted of (l) permanent

provisions of general applicability and (2) special, temporary

provisions that applied only to states or counties that had used

a literacy test or other such tests or devices, and had low voter

participation. The special provisions included Section 4(a),

which suspended the use of literacy tests as a condition for

voting; Section 5, which required the covered jurisdictions to

obtain federal preclearance before implementing any change in

voting laws; Section 6, which provided for use of federal exam-

iners whose functions include determining voting qualifications;

and Section 8, which authorized the use of federal observers, per-
1/

sons who observe the conduct of elections.

The permanent provisions included Section 2, a broad prohibi-

tion against denial or abridgment of voting rights on the ground

of race.

Under the coverage formula of the 1965 Act, the special

provisions applied to certain states and counties in the South

and to a few jurisdictions elsewhere. Section 4(a) provided that

a covered jurisdiction could terminate application of the special

provisions by bringing a declaratory judgment action against the

l/ The provisions of the Voting Rights Act, as amended, are codi-
fied in 42 U.S.C. 1973 to 1973bb-l.

2/ The states of Alabama, Georgia, Louisiana, Mississippi, South
Carolina and Virginia and approximately one-half of the counties
in North Carolina became subject to the special provisions in
1965. Another state, Alaska, bailed out, but was later recovered.
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United States (a "bailout" action) and proving that, during the

preceding five years, it had made no racially discriminatory use

of a literacy test or other "test or device" for voting.

In 1970, Congress extended for five years the period of

application of the special provisions to the states that became

covered in 1965. In addition, a number of other jurisdictions-,

including certain counties in Arizona, California and tew York,

were brought under the special provisions as a result of 1970

amendments to the coverage formula. Another provision added in

1970 was Section 201, which extended to all states a temporary ban

on literacy tests as a condition for voting.

Under amendments enacted in 1975, the time period for bail-

out suits by the jurisdictions that became covered in 1965 or 1970

was increased by seven years. In addition, the coverage formula

of Section 4(b) was amended to encompass certain states or coun-

ties that conducted elections only in English and had low voter

participation. The latter change applies, for example, to Texas,

Arizona and Alaska and makes them subject to-Section 5 and to a

requirement that elections be conducted in the language of perti-

nent "language minority groups," as well as in English. 3/ A

similar requirement of bilingual elections was added with regard

to jurisdictions coming within a separate formula provided in

Section 203 of the Act.

3 / The Act's definition of "language minority group" includes
Rispanics, American Indians, Alaskan Natives and Asian Americans.
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Section 201 was amended in 1975 to make permanent the

nationwide prohibition against use of literacy tests or other de-

vices as a condition for voting. Also, Section 2 was amended to

include a prohibition against voting discrimination based on mem-

bership in a language minority group.

B. Bailout suits under Section 4(a)

Bailout suits under Section 4(a) must be brought in the U.S.

District Court for the District of Columbia. When an entire state

is covered by the special provisions, only the state (not individ-
4/

ual political subdivisions within it) may bring such an action.

Unless the Act is amended, it appears that, in August 1982

or soon afterwards, most of the states that became covered in 1965

may be-able to make the showing needed to obtain a bailout judg-

ment. That is, they would be able to prove that there has been no

racially discriminatory use of a test or device during the preced-
5/

ing 17 years. The Act requires the Attorney General to consent

to entry of a bailout judgment if he has no reason to believe that

4/ City of Rome v. United States, 446 U.S. 156, 167-169 (1980).

When only some of a state's political subdivisions are covered,
those subdivisions may bail out on an individual basis.

S/ A 17-year standard is also applicable to the jurisdictions
covered by virtue of the 1970 formula. For most of them, unless
the Act is amended, bailout will be possible after 1987.

A ten-year standard applies to jurisdictions, such as Texas,
that became subject to the special provisions in 1975.
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such use of a literacy test or other device occurred during the

pertinent period.
6/

when a bailout judgment is granted, the court is to retain

jurisdiction for five years and is to reopen the action upon a

motion by the Attorney General alleging discriminatory use of a

literacy test or other test or device.

6 /7 teen aiiTout suits under Section 4(a) have been brought. -
f-or a list of these suits, see Attachment G. In nine cases, the
plaintiff or plaintiffs (e.g., several counties) obtained a bail-
out judgment. However, the plaintiffs in four of those cases were
later brought under the Act again; e.l., the State of Alaska
bailed out in 1966 and again in 1971, but was later covered by the
1975 amendments to the Act.

In all of the cases in which a bailout judgment was granted,
the Attorney General had consented to entry of the judgment.

7/ In 1974, the Attorney General succeeded in reopening and set-
ting aside the bailout judgment that three New York counties had
obtained. As a result, it appears that those counties will be
subject to the special provisions until 1991.
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ATTACHMENT A-2

Experience of the Department of Justice under the

Voting Rights Act

Summary. Prior to 1965, discrimination against blacks in the

voter registration process, for example, discriminatory use of

literacy tests, was prevalent in some parts of the South. Under

the pre-1965 civil rights statutes, the remedies for such dis-

crimination depended upon case-by-case litigation, a process that

proved to be ineffective.

Congress' response, the Voting Rights Act, included new reme-

dies that were not dependent upon Government-initiated lawsuits.

Such provisions as the suspension of literacy tests and the author-

ity of the Attorney General to call for the use of federal exam-

iners were highly effective in eliminating obstacles to voter

registration by blacks.

In some areas, as registration and voting by blacks increased,

efforts were made, through such actions as racial gerrymandering,

to limit the effectiveness of political participation by blacks.

In consequence, the priorities of the Department of Justice shifted

to implementation of Section 5, the preclearance requirement. This

has been true since 1971. Section 5 is a highly effective means

of preventing or remedying the adoption of racially discriminatory

voting laws.

Currently, the other main aspects of our enforcement of the

Voting Rights Act are use of federal observers, who monitor the

conduct of elections, and litigation, under Section 2, to remedy

dilution of the voting rights of blacks or language minorities.
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This memorandum summarizes the Department's experience in

enforcing the Act.

A. Prohibition against literacy tests. It appears that,

in general, use of literacy tests in the 1965-covered states

ceased after August 1965, when the special provisions took effect.1/
There may be some exceptions.

Since 1970, there has been a nationwide prohibition against

use of literacy tests for voting. This prohibition has been effec-

tive.

B. Federal examiners. The use of federal examiners plar-

suant to Section 6 entails displacing the discretionary functions

of local voter registration officials. In the years immediately

after enactment of the 1965 Act, this Department's efforts were

concentrated on the registration process. Even in those years,

the Attorney General certified only a limited number of counties
2/

for appointment of federal examiners. Often, the threat of

1/ For example, judgments entered in suits against the states of
Louisiana and Mississippi in August 1966 and May 1966, respectively,
may extend until 17 years after those dates the period of coverage.

2/ There are two ways in which a political subdivision may be
designated for the appointment of examiners--an order of a federal
court, under Section 3(a), in a suit brought by the A~torney Gen-
eral or an aggrieved individual; or a certification by the Attor-
ney General pursuant to Section 6. Such a certification by the
Attorney General may be made only with respect to a political
subdivision that is covered by Section 4(b).

During the years 1965-1967, the Attorney General certified a
total of 62 counties as examiner counties: 13 in Alabama, 4 in
Georgia, 9 in Louisiana, 34 in Mississippi and 2 in South Carolina.
From January 1968 to August 1975, an additional 12 counties were
certified. See Attachment K.
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using federal examiners was sufficient to convince local officials

to register black citizens. Since 1975, a number of counties have
3/

been certified by the Attorney General under Section 6. How-

evert the purpose of these certifications was not to call for use

of examiners to list eligible voters, but to give a basis for
4/

using federal observers at elections.

During the 1981 [louse subcommittee hearings, several of the

witnesses referred to problems of racial discrimination in the

administration of voter registration. In recent years, we have

received some allegations of such problems.

C. Federal observers. The Department of Justice has made

extensive use of its authority to direct the assignment of federal
5/

observers. For example, for primaries held in 1980 (excluding

run-offs), 319 federal observers were used in 12 counties in two

states (Alabama and Georgia); for the November 1980 general elec-

3/ since August 1975, the Attorney General has certified 32 coun-
ties as examiner counties.

4/ Since 1975, listing by federal examiners has taken place in
only two counties, both in Mississippi. They were certified as
examiner counties in 1965.

5/ Section 8 authorizes the Attorney General to direct the
assignment of federal observers to elections in any county where
"an examiner is serving." This provision has been interpreted to
permit the assignment of observers to any county for which an ex-
aminer certification has been made.

Under Section 8, federal observers are authorized to be
present at polling places and the places where votes are counted.
They are to report (e.j., on any complaints or any observed elec-
tion misconduct) to a federal examiner who is present at the
election.



1715

tion, 313 observers were used in eight counties in three states

(Alabama, Mississippi, and Texas). Zn 1981, 30 observers were

used in four Mississippi counties for primary elections: 16

observers were used in two Mississippi counties during the general

election.

Most often, observers are used with regard to elections in

which there is a contest between white and minority candidates and

there exists a possibility of intimidation of or discrimination

against minority voters. The presence of federal observers at the

polls or during the counting of ballots helps to ensure that the

election is conducted in a nondiscriminatory manner. Often, local

officials ask this Department to have observers assigned to cover

an election in their area.

When observers are assigned to an election, a federal ex-

aminer is also present; the examiner's primary function is to

receive complaints.

D. Section 5

1. Section 5 requires preclearance of changes in the

voting laws of jurisdictions that are covered by Section 4(b).

For example, a state or county (or a political subunit) that is

covered by virtue of the 1965 formula may not implement a voting

law different from that in effect on November 1, 1964, unless it

obtains federal preclearance. The most frequently used form of

preclearance is for a covered jurisdiction to submit a proposed

change to the Attorney General; if the Attorney General does not

./ See Attachment L.
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object to the change within 60 days, it may then be implemented.

The alternative is for the jurisdiction to bring, in the U.S.

District Court for the District of Columbia, an action for a

declaratory judgment that the change does not have the purpose

and will not have the effect of denying voting rights on account

of race or membership in a language minority group. (See, e.j.,

City of Rome v. United States.) In such a preclearance suit, the

defendant is the United States, and the plaintiff has the burden

of proving the absence of discriminatory purpose and effect.

In the event that a jurisdiction subject to Section 5 at-

tempts to implement a new voting practice or procedure without

obtaining preclearance, the Attorney General or a private person
Z/

may sue to enjoin that implementation.

2. In 1969, the Supreme Court held that Section 5 reaches

not only laws relating to the process of registering or voting,

but also practices (e.g., redistricting) that could involve dilu-

tion of a minority group's voting power. In the years just

after 1965, Section 5 was given low priority by the Department.

7/ Actions of this type by the Attorney General are expressly
authorized by Section 12(d), 42 U.S.C. 1973j(d), and are brought,
not in the District of Columbia, but in the local district court.
The issues are limited to whether the practice or procedure is
within the scope of Section 5 and, if so, whether preclearance has
been obtained. The issue of entitlement to preclearance, i.e.,
deciding whether lack of discriminatory purpose and effect has
been shown, may be litigated only in the District of Columbia.
See Section 5, 42 U.S.C. 1973c, and Section 14(b), 42 U.S.C.
19731(b).

I/ Allen v. State Board of Elections, 393 U.S. 544 (1969).
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In amending the Act in 1970, Congress endorsed the Supreme

Courts interpretation of Section 5 and stressed the need for

effective enforcement.

In 1971, the Department of Justice issued guidelines for
9/

the administration of Section 5. By 1971, administrative and

judicial enforcement of Section 5 had become a major priority in

the Department's implementation of the Act.

As noted above# the form of preclearance used most often

is submission of a proposed change to the Attorney General.

The number of submissions is now huge. For example, during 1980,

some 7,300 changes were submitted; more than 4,000 were from

Texas. For 1981, through September 3. 5,039 changes were

submitted. There has been little use of the alternative of judi-12/
cial preclearance.

Z/ See 42 C.F.R. Part 51. Revised guidelines were published as
a proposal in March 1980 and issued in final form in January 1981.
See Attachment B-3.

10/ The Department's Section 5 guidelines provide that the 60-day
period begins when the submitting jurisdiction has provided the
Department the kinds of information needed for consideration of
the change. When the original submission is not adequate, the
Division may ask the jurisdiction to provide additional informa-
tion; upon receipt of that information, the 60-day period begins.

11/ A single "submission" under Section 5 may include several
'changes" in voting laws. Attachment C-I-lists the number of changes
submitted by year by state; Attachment C-2 lists the number of
changes submitted for each year by type.

12/ The other form of preclearance is for a jurisdiction to bring
a-declaratory judgment action in the U.S. District Court for the
District of Columbia. Jurisdictions have brought a total of 25
preclearance suits (20 since- 1975) and have prevailed in five of
them (three since 1975). (In two of the five, the Department con-
sented to the judgment preclearing the change; and one of those
was resolved by consent decree after the plan was amended to

(continued)
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Since 1965, less than two percent of the submitted changes

resulted in objections. More than 400 of the 695 objections have
13/

been made since 1975. More than 80 percent of the objections

are to redtstrictings, annexations, or changes in method of elec-

tion (e.%., a majority-vote requirement for election to a par-

ticular office).

Some types of changes account for large numbers of submis-

sions, but few objections. While polling place and precinct line

changes account for more submissions than any other type of change

(approximately one-third of all changes submitted), they have re-

sulted in relatively few objections (five percent of the objec-

tions).

Some jurisdictions have been punctilious in submitting

changes for Section 5 review. However, over the past six years,

more than 50 suits have been brought, by this Department or by

private persons, to enjoin implementation of changes that had not

been precleared. Moreover, in 1980 alone, this Department sent

12/ (continued)

remove the discriminatory features.) Four of the suits are still
pending in the district court. Attachment N-5a is a list of pre-
clearance suits.

13/ Attachment E-1 shows the number of changes objected to, by
state by year. Attachments D-l and D-2 are complete lists of
-objections by state.

The states accounting for the bulk of the objections are, in
numerical order, Georgia, Texas, Louisiana, South Carolina, Mis-
sissippi, Alabama, and North Carolina. Objections have also been
made to changes submitted by jurisdictions in Arizona, California,
New York, South Dakota, and Virginia.
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124 letters to covered jurisdictions referring to apparent fail-

ure to comply with Section 5 and requesting the jurisdiction to

seek clearance of the change in question. In 1981, 99 such let-

ters were sent.

Reapportionment under the 1980 Census is now in progress.

To date, we have received 300 redistricting submissions based on
14/

the 1980 Census. Thirteen of these resulted in objections.

E. Bilingual elections. In 1976, the Department of

Justice issued interpretative guidelines on the Act's language
15/

minority provisions. The guidelines state that the basic

standard is one of effectiveness. They provide, for example,

t:,at a jurisdiction may "target' bilingual material or oral

assistance. In our dealings with affected jurisdictions, we have

emphasized that the bilingual requirements should be interpreted

in a reasonable way. We do not have detailed information on the

extent to which bilingual assistance or materials have actually
16/

been provided by the jurisdictions or used by voters.

14/ Otflhese o-3fections, four concerned the reapportionments of
W-ate houses of representatives (North Carolina, South Carolina,
Texas, and Virginia), three involved state senate districts (North
Carolina, Texas, and Virginia). two involved U.S. congressional
districts (North Carolina and Texas), and five were to county or
city redistrictings in Alabama, New York and Texas. See Attach-
ment F.

15/ 28 C.F.R. Part 55. The guidelines pertain to the bilingual
election requirements imposed by Sections 4(f) and 203. See
Attachment I.

16/ Some election officials claim that the costs of complying
wTth the bilingual requirements are exorbitant. It appears that
some of the jurisdictions are going beyond what, under our inter-
pretation, is required by the Act.
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Section 5 has been used in several instances to obtain com-

pliance with the bilingual-election requirements of Section 4(f).

Also, in a lawsuit against San Francisco County, the Department

obtained a consent decree designed to protect the rights of citi-
17/

zens who speak Chinese or Spanish. We obtained a consent

decree, to protect the rights of Navajos, in a suit against a New

Mexico county. We have defended nine bailout suits by jurisdic-

tions covered under the language minority provisions of Section
is/

4 or Section 203.

F. Dilution of voting rights. An active area of voting

litigation involves challenges to at-large election systems or

districting systems that allegedly dilute the voting rights of
19/

blacks or other minorities. These suits relate to election

17/ In 1975, Attorney General Levi assigned primary responsibil-
-t y for enforcing Section 203 to the United States Attorneys. The

Civil Rights Division enforces the language minority provisions
with regard to jurisdictions covered by Section 4, e.1., the
States of Arizona and Texas.

t./ The Section 4 bailout process is described above. A differ-
ent procedure is applicable under Section 203: a jurisdiction
may end Section 203 coverage, before August 1985, by proving that
the illiteracy rate of the pertinent language minority group is
equal to or less than the national illiteracy rate. Four such
suits have been brought, but only one resulted in a bailout judg-
ment (partial bailout for a county in Hawaii).

Five suits to end Section 4 coverage have been brought by
jurisdictions covered as a result of the 1975 (language minority)
amendments. In two of these cases, the plaintiffs obtained bail-
out judgments.

19/ When an at-large system (.., for electing a county council)
Ts challenged as racially disc-riminatory, the plaintiffs may seek
adoption of a system using single-member districts, or a system
-that combines single-member districts with some at-large seats.
Another possible remedy would be modification of features of the
at-large system, such as eliminating a majority-vote or numbered-
post requirement.
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systems that are not subject to Section 5, because the system pre-

dates Section 5 coverage or the jurisdiction is not covered by

Section 5. Since 1975, the Department has been a party to 17 law-

suits alleging unlawful dilution and has participated as amicus220/
in seven other suits of this type.

20/ See Attachment J.

93-758 0 - 83 -- 109
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ATTACHMENT B-1

JURISDICTIONS COVERED UNDER SECTION 4(b) OF THE
VOTING RIGHTS ACT (BY STATE)

Jurisdiction

Alabama (statewide)
Alaska (statewide)
Arizona (statewide)
Arizona counties:
Apache

Coch ise
Cocon ino

Mohave
Navajo

P ima
Pinal

Santa Cruz
Yuma

California counties:
Kings
Merced
Monterey
Yuba

Colorado county:
El Paso

Connecticut towns:
Groton
Mansfield
Southbury

Florida counties:
Collier
Hardee
Hendry
Hillsborough
Monroe

Date of Coverage

Aug .
Oct.
Sep.

Ma r.
Oct.
Mar.
Mar.
Oct.
Mar.
Mar.
Oct.
Ma r.
Mar.
Oct.
Mar.
Jan.

Sep.
Sep.
Mar.
Mar.
Jan.

7, 1965
22, 1975
23, 1975

27,
22,
27,
27,
22,
27,
27,
22,
27,
27,
22,
27,
25,

23,
23,
27,
27,

5,

1971
1975
1971
1971
1975
1971
1971
1975
1971
1971
1975
1971
1966

1975
1975
1971
1971
1976

Sep. 23, 1975

May-10, 1974
May 10, 1974
May 10, 1974

Aug. 13, 1976
Sep. 23, 1975
Aug. 13, 1976
Sep. 23, 1975
Sep. 23, 1975

Possible Removal
from Coverage _/

(A) aI
(S)

(I)

(I)

(I)

(S)

(5)
(5)

(5)

(5)

(S)
(S)
(S)
(S)
(S)

Aug.
Oct.
Sep.

Mar.
Oct.
Mar.
Mar.
Oct.
Mar.
Mar.
Oct.
Mar.
Mar.
Oct.
Mar.
Jan.

Sep.
Sep.
Mar.
Mar.
Jan.

7, 1982
22, 1985
23, 1985

27o 1988
22, 1985
27, 1988
27, 1988
22, 1985
27, 1988
27, 1988
22, 1985
27, 198821 - - -
22, 1985
27, 198-
25, 1983

23,
23,
27,
27,
5,

1985
1985
1988
1988
1986

Sep. 23, 1985

May 10, 1991
May 10, 1991
May 10, 1991

Aug .
Sep.
Aug.
Sep.
Sep.

13, 1986
23, 1985
13, 1986
23, 1985
23, 1985

*/ The coverage termination date depends upon the circumstances
o the particular jurisdiction. Thus, a jurisdiction could be re-
moved from coverage earlier than the date shown, if it could prove
that its test or device was not discriminatory. On the other hand,
the removal date would be later than the date shown in the case of
a jurisdiction that continued use of a discriminatory test or device
after coverage by the Act began.

**/ (A) represents coverage based on Alaskan Native language minor-
F-y. American Indian language minority coverage is designated (I);
Spanish heritage minority as (S).
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Jurisdiction

Georgia (statewide)
Hawaii county:

Honolulu
Idaho county:
Elmore

Louisiana (statewide)
Massachusetts towns:

Amherst
Aye r
Belchertown
Bourne
Harvard
Sandwich
Shirley
Sunderland
Wrentham

Michigan townships:
Buena Vista
Clyde

Mississippi (statewide)
New Hampshire towns,

townships, grants:
Antrim
Benton
Boscawen
illsfield

Newington
Pinkhams
Rindge
Stewartstown
Stratford
Unity

New York courcies:
Bronx

Kings

New York
North Carolina counties:

An son
Beaufort
Bertie

Date of Coverage

Aug. 7, 1965

Nov. 19, 1965

Mar. 27, 1971
Aug. 7, 1965

May 10, 1974
May 10, 1974
May 10r 1974
May 10, 1974
May 10, 1974
May 10, 1974
May 10, 1974
May 10, 1974
May 10, 1974

Aug. 13, 1976
Aug. 13, 1976
Aug. 7, 1965

May
May
May
May
May
may
May
May
May
May

Mar.
Sep.
Mar.
Sep.
Mar.

10,
10,
10,
10,
10,
10,
10,
10,
10,
10,

1974
1974
1974
1974
1974
1974
1974
1974
1974
1974

27, 1971'
23, 1975
27, -1971'
23, 1975
27, 1971'

Aug. 7, 1965
Mar. 29, 1966
Aug. 7, 1965

(S)

(S)

Possible Removal
from Coverage

Aug. 7, 1982

Nov. 19. 1982

Mar. 27, 1988
Aug. 7, 1982

May
May
May
May
May
May
May
May
Hay

(S)
(S)

10,
10,
10,
10,
10,
10,
10,
10,
10,

1991
1991
1991
1991
1991
1991
1991
1991
1991

Aug. 13, 1986
Aug. 13, 1986
Aug. 7, 1982

May
May
May
May
May
May
May
May
May
May

July
Sep.
July
Sep.
July

10,
10,
10,
10,
10,
10,
10,
10,
10,
10,

25,
23,
2 5
23,
25,

1991
1991
1991
1991
1991
1991
1991
1991
1991
1991

1991
1985
1991
1985
1991

Aug. 7, 1982
Mar. 29, 1983
Aug. 7, 1982

B' Bailed out on April 3, 1972, but the bail-out judgment was
reopened and the three counties became recovered on Jan. 10, 1974.
Recoverage was be.-ed on a finding in Torres v. Sachs, 381 F.Supp.
309 (S.D. N.Y. 1974), that the counties had used a test or device;
however, summary judgment in Torres was not granted until July 25,
1974. It thus appears that the 17-year period begins on July 25, 1974.
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Jurisdiction

N. Car. counties (cont.):

Bladen
Camden
Caswell
Chowan
Cleveland
Craven
Cumberland
Edgecombe
Franklin
Gaston
Gates
Granville
Greene
Guilford
Halifax
Harnett
Hertford
Hoke
Jackson
Lee
Lenoir
Martin
Nash
Northampton
Onslow
Pasquotank
Perquimans
Per son
Pitt
Robeson
Rockingham
Scotland
Union
Vance
Washington
Wayne
Wilson

South Carolina (statewide)
South Dakota counties:

Shannon
Todd

Texas (statewide)
Virginia (statewide)
Wyoming county

Campbell

Date of Coverage

Mar.
Mar.
Aug.
Aug.
Mar.
Aug.
Aug.

Aug.
Aug.
Mar.
Aug.
Aug.
Aug.
Mar.
Aug.
Mar.
Aug.
Aug.
Oct.
Mar.
Auqr.
Jan.
Aug.
Aug.
Aug *
Aug.
Mar.
Aug.
Aug.
Aug.
Mar.
Aug.
Mar.
Aug.
Jan.
Aug.
Aug .
Aug.

Jan.
Jan.
Sep.
Aug.

Mar.

2,

7,
7,

29,
7,
7,
7,
7,

29,
7,
7,
7,

7,
29,
7,
7v

22,
29o

7o
4,
7,
7,
7,
7,
2,
7,
7,
7t

29v
7,

29t
7,
4,
7,
7,
7,

5,
5,

23,
7,

27,

1966
1966
1965
1965
1966
1965
1965

1965
1965
1966
1965
1965
1965
1966
1965
1966
1965
1965
1975
1966
1965
1966
1965
1965
1965
1965
1966
1965
1965
1965
1966
1965
1966
1965
1966
1965
1965
1965

1976
1976
1975
1965

1971

Possible Removal
roam Coverage

Mar,
Mar.
Aug.
Aug.
Mar.
Aug.
Aug.
Aug.
Aug.
Mar.
Aug .
Aug.
Aug.
Mar.
Aug.
Ma r.
Aug.
Aug.

(1) Oct.
Mar.
Aug.
Jan.
Aug .
Aug.
Aug.
Aug.
Mar.
Aug.
Aug.
Aug.
Mar.
Aug.
Mar.
Aug.
Jan.
Aug.
Aug.
Aug.

(I) Jan.
(1) Jan.
(S) Sep.

Aug.

Mar.

29,
2,
7,
7,

29,
7,
7,
7v
7t

29,
7,
7,
7,

29,
7,

29,
7,
7,

22,
29,
7,
4#
7,
7,
7,
7,
2,
7,
7,
7,

29,
7e

29,
7v
4,
7,
7,
71

5,
5,

23,
7,

27.

1983
1983
1982
1982
1983
1982
1982
1982
1982
1983
1982
1982 -

1982
1983
1982
1983
1982
1982
1985
1983
1982
1983
1982
1982
1982
1982
1983
1982
1982
1982
1983
1982
1983
1982
1983
1982
1982
1982

1986
1986
1985
1982

1988
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ATTACHMIT B-2

JURISDICTIONS COVERED UNDER SECTION 4(b)
OF THE VOTING RIGHTS ACT (BY TERM OF COVERAGE)

Possible Removal
from Coverage ,/

Aug. 7, -1982

Nov.

Jan.

19, 1982

4, 1983

(Date of Coverage)

(Aug. 7, 1965)

(Nov.

(Jan.

19, 1965)

4, 1966)

Jurisd iction

Alabama (statewide)
Georgia (statewide)
Louisiana (statewide)
Mississippi (statewide)
North Carolina counties:

Anson
Bertie
Caswell
Chowan
Craven
Cumberland
Edgecombe
Franklin
Gates
Granville
Greene
Halifax
Hertford
Hoke
Lenoir
Nash
Northampton
Onslow
Pasquo tank
Person
Pitt
Robe son
Scotland
Vance
Wayne
Wilson

South Carolina (statewide)
Virginia (statewide)
Hawaii county:

Honolulu
North Carolina counties:

Martin
Washington

/ The coverage termination date depends upon the circumstances
of the particular jurisdiction. Thus, a jurisdiction could be re-
moved from coverage earlier than the date shown, if it could prove
that its test or device was not discriminatory. On the other hand,
the removal date would be later than the date shown in the case of
a jurisdiction that continued use of a discriminatory test or device
after coverage by the Act began.
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Possible Removal
from Coverame

Jan. 25, 1983

Mar. 2, 1983

Mar. 29, 1983

Sep. 23, 1985

Oct. 22, 1985

Jan. 5t 1986

(Date of Coverage)

(Jan. 25, 1966)

(Mar. 2, 1966)

(Mar. 29, 1966)

(Sep. 23, 1975)

(Oct. 22, 1975)

(Jan. 5, 1976)

jurisdiction

Arizona county
Yuma

North Carolina counties:
Camden
Perquiians

North Carolina counties:
Beaufort
Bladen
Cleveland
Gaston
Guilford
Harnett
Lee
Rockingham
Union

Arizona (statewide) (5)
California counties:

Kings (S)
Merced (S)

Colorado county:
El Paso (S)

Florida counties:
Hardee (S)
Hillsborough (S)
Monroe (S)

New York counties:
Bronx (S)
Kings (S)

Texas (statewide) (S)
Alaska (statewide) (A)
Arizona counties:

Apache (1)
Coconino (K)
Navajo (21)
Pinal (I)

North Carolina county:
Jackson (I)-

California county:
Yuba (S)

South Dakota counties:
Shannon CI)
Todd ()

**/ (S) represents coverage based on Spanish heritage minority.
Merican Indian language minority-coverage will be designated (I)l
Alaskan Native language minority as (A).
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Possible Removal
from Coverage

Aug. 13, 1986

Mar. 27, 1988

May 10, 1991

(Date of Coverage)

(Aug. 13, 1976)

(Mar. 27, 1971)

(May 10, 1974)

Jurisdiction

Florida counties:
Collier
Hendry

Michigan townships:
Buena Vista
Clyde

Arizona counties:
Apache
Cochise
Coconino
Mohave
Navajo
Pima
pinal
Santa Cruz

California counties:
Monterey
Yuba

Idaho county:
Elmore

Wyoming county:
Campbell

Connecticut towns:
Groton
Mansfield
Southbury

Massachusetts towns:
Amherst
Ayer
Belchertown
Bourne
Harvard
Sandwich
Shirley
Sunderland
Wrentham

New Hampshire towns,
townships, grants:

Antr im
Benton
Boscawen
Millsfield
Newington
pinkhams
Rindge
Stewartstown
Stratford
unity

(S)
(S)

(S)
(S)
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Possible Removal
from Coverage

July 25, 1991

(Date of Coverage)

(Mar. 27P 1971Y'

Jurisdiction

Now York countless
Bronx

- Kings
New York

SI Bailed out on April 3, 1972, but the bail-out judgment
was reopened and the three counties became recovered on Jan. 10,
1974. Recoverage was based on a finding in Torres v. Sachs#
381 F.Supp. 309 (S.D.N.Y. 1974)t that the counties had iie a
test or devices however, summary judgment in Torres was not
granted until July 25# 1974. It thus appears that the 17-year
period begins on July 25, 1974.
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so" rl~~oft393U.S Sal-&S.
(sem. Moreover. t sumaioe
equment doe net operate to prove:

st4t1 d local loerments kom
Imaplementing voting champ.e which th.
decide are desrblie.

A saw sabection k bae bee" added
based o siIpetnarl sce Do I4heI ),a
CuntY. 5ood of £dUMUORe V. Whits
46 U.S. 3(lIvs.t ca that

imlda actvty, Is ceweredby Section
SI 5*5. SL. 5 b345 h .

meostitue an ottapt to dea:l what
coieutttei I cane. wim a chane h
secured. sad whet the Oeqea
Precleareacs efta chang are. It64CIhCI
that I $LIS wl rovult isthe reduction
of lubalaloa, ade anecesearlly. Fe
"Ample. a ceusy which always
maoducta Ver registrts at extra
Ioca Umo priorto eoloss doe ol
have smke a bmelom por to "c
electw a submlissle wid be
requie eaily wham %he precdoo Is fins
betftised or to chMae Soctio a 51.14
an 51.15 do ae"6s a-Akatloca
Ilplameettlsaeta predeared State
reimtrameat .f general. mece etften
appilcatles be cared. For "mmple
wre State soleworita e agetreUl Io , 4 M rboe issi, 5 tM

i JM) 0d te othae had ia slat
wer is pas leglautio mkml 6 07e

Ir
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Yer voting ae a matter of oal Optio.
the Preciesranca e exezrid of the
oisen would be required ( 51 .14).

CesWfwlnNchowww. I 5lJIL
quested caricaon of ue

exemption. rm de Preclearance
mquimeat of change ordered by

Federal cowit has been attempted.
This section Uo designed only to alort
affected ljordictions and the p blicto
the e0xisetoe of this exemption. Its
exct scope can only be detewrmineth-oougb die applicaion of ohe

developing se ei the Ihi a to t"e
particular situation in question. dee"
Seficht v. Mcebanil. 11. 2d 1033 (5th
Mlr. Iw). application for stay pending
consideration of petiton for certiorari
Smted.-U.S. - (Aw It lo0)
(PowelL Circuit Justica).

The Isuev of the aNtau of changes
1MulIt f"om en of State corts to
not addressed in e Procedures, The
reference in I SI 30 1 approval by State
o4rts Is to the system in some States by

which courU have in ad atmistraUve
rol in the approval of omse votng
chanses.

Premature Submiussons. J 51*a Thia
sector has been expanded to coo orm
to ps1reet practice under which we
consider Wpe for review proposed
changes which are based upon or are
otherwise directly related toothed;
votfig change. which have got bea

Contfents ofubaisiona I I SI.X
8I.4 $1.1 A number of osamaters
complained of the burden imposed on
funsdicduons by these secuons: some
come~nner, sought adtionl chrty.
The specific requests for Infomatio
ontalned in iI 11.35 and SI. should
be read In eonlunction with the oral
prvilioao of 11.34. See especially

HAc) and ta). Providin the
knormation requested should uuDy
so be burdensome for the submittng
authority but will result to moe prompt
and efficient handling of submiauions.
fewer requests under 11 L Iad fewer
objoctio ?O amplo. Ln many
istan ors. "the anticipated effect of te
change an members ofracial r .

lagage Minority I p$* (I "A35m))
=oud be preovilded by a biefstemenL
Al& in ow view. deetihyln "waily

efp contacts (I ssuff)) does n place
an undue burden o the eubeiiUng
ethoelty. ,oreover, we do me expect

.jurlsdtoe with Insialg "aat minrity
po"lsuori routiaely to pro-ide theaues et minoelty osetcco.

Secause legal descriputon am
generslr I tal parus ef ac aW
ordtanceaexcludtig them hie a
s1b1iss11n will btquently be a Smaa
cne , than inclling thai

accordinglyy, the eaePtie 1oW lkws

description's hs been dropped fren
I S1.SS).Revlsions to Ieoose clanty
and pe mtiby have bees made in

0680o11irt ififeANW14A I SI.c one
cnommonter noted that we did not
spei.f the evens that tigers the
belhnftmg of the .dsy Period when

aormitien necessary to complete a
submissilo Is obtained from a sum

ew than 14 submitting uthorly.
: 3.5 ihas boon revised to Mica thatWuS-day Period boin onthe de''t,whic the At orney General sds

setUfication to the submitting authorily
of the eoipt of he Informalion.
. faiAuv to tonplel aauiei no.
I 51, Two comoentera were ciUcal of
the diacretion allowed by I 13. That
eoction provides thsL It requested
additional information Is not received
within o days. the Attorney GeneraL
abseat extenuating circumstances and
consislent with the burden of proof
underSeconl ' m abject
to the change *.=ue
oeesenter edvocted he subetution
ot "Aall- fr "may". explaining that In
order to postpone an adverse
determination. political subdivLsions
wi deliberately fal to provide
additional iforsaloe requested by the
Department of Justice. To the extent that
euch a problem may exist, we believe
that the practice descibed In 11.31
provides a sufcil remedy. Ordnaily.
te schedule $y which requested
formation ta provided is of lrster

interest to the submitUig authority than
le the Attorey GeneraL

Atudea of Proo I SI-W#A One
comment, opposed placing the burden
of proof on the submittiq authority. Ia
our view. the burden of proof described
In I 1.3(1e) Ia cnslaleat with A
required by the scheme of Sectlas L See
GeCooia v. Wed"Stoie 411 U.S 53L

1W*4 (I Sogh CWM4V.

also tro v. Stte so" ofo 90fioie
Cowision . 3U F. Supp. No IS.D.
Mite. 3r11) appeal dismissed 40 U..•
Sam (197l, Ai eh~v#n II 51.41 $L E
St.a Concern with respect to he
Siality t a decdiioo alt to Inltrpoee an
objection wee expressed by nw
comnmenter. However. Secti s Itsel
plates: NGeIthe am effmative
Isi osi , by the Attorney Caes "tt
s objects wi be made. aw th
Attorney enerers failure to eblie. ow
a declares . dmeaento rddi0a ectio s bar a subsequent
atio to enjoi enforcement ovsch
qlirTcatlm proqislte. stadad.
Practice. a proce4ur." t ia "e priacuft
dlthe Altrney GeneraL rejected In
1 81.41 to notify ubamitUng authoslale

of this provia-o. The "Cu bequent
acion" referred to Could not be tnder
Srt on 6 but would have to have
other legal baow end cokld not
constitute fU gla review of the action
of the Attorney General (see 15141).
Accordingly. the Attorney Generas
reservation Of the right to reXamine
within the 80-day period a decision not
to object (1 $1. 42 Is O esary if the
Attorney General Is to continue the
practice of accommudting uuin diction
by mabna decisions as earil as pesible
within the e0odY period.

reiluwt to rospoid I Sr. E One
emmenlor alerted that thee would be
insufficient procedural sareguards it
urcJeAruca Wer accomplished by dhe
ailue of the Attorney General to

respond within the 0-sday period. As
351.41 was Intended to make clear. It is
the practice of the Attorney General to
respond within the OW.dsy period. This
section was added to cla r) Ihs tire
occasions when, through the lilure of
ade strative mechanism. ao response
Is made. Another commented considered
the provisos contained in the section
Inappropriate. The Whrt proviso. that the
nbeisioloc be properly addressed, is
necessary to assure that the submission
can be routed to the W e unit wit
th Department of Justice. The second
proviso. that respond on the merits be
appropriate, only makes Clear itaL if
SecUon I does not apply (for one of the
reoaan lsted In 1 .113j. se
precloarace to possible. In response to
concern expressed by a number of
aomfnenters. 131 .41 tis been changed

to indicate explicitly (what was implicit
In I 1.8c)) that actions of the Attorney
General under SeOn 5 a to wnung.

UI Ji " J1. E U HI . .7 The
sectn relating to Otw"tion of the
doc e. to :eWrpose sn abjecten sad
the procedures for the rcosderstion of
objctions have been reorsnited sad
nmumbered. without subatanuve

chang. to Imprive the claty of
preseto Um.

Accordingly. 28 CR Par S1 Is rvised
to reed as se frth below.

081te11. eOtmbe, 1 a m

PART 51.-PROCS00 O"IS FOR Tmi
ADMINISTRATION OF SECTION I OF
T10 VOTING AIGT ACT Of 19614 AS

h enIA-ww Prsvwfass
1111146,.

ha
51. oslintttm
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on
"-e Date eed is delsinv r, M eP h d

518 otanl sebsi

lit hkuaipf be"
Ste Comutatio eaeh ecw

NJ. 3."treftmo ata esfr 9darilry
lso or weslumeie Atteel

beosareL
@11so ROM is V&
31.11 SOWsof eerWaaeet.
1.1, U001teo &achee.
31.11 Reaoweml practma.

6ImI LForm uoqulieomts
51.11 OA etlahesbeiuw ba

Peacadura sad chea eioopg
51.15W, Ce 1wt.eed diss
I1,11 ReerM fW asafts muiug

wou" htagates
IOVI.A S-reveewas Sfairhbtdiato to
fti Alnamy GeneraU

N is co.ea,.o so...om..e ,.

51.15 Fec oubmiselems.

1.3 Aiee bmiaWaes.

LU! Pan mai uladacuse eeapeaal fed

11.33 Wothdrewaefsbaises
U1041,1 0-4*ectee of sub*askmu
51.3 Oeeral.

IN u 0 -4mwin,,is em o
51., Reuire m.i

me-.e Sepames -FOO

SIX cemi Inamoernd emm

31.3 Aaiasen - medmieelem
ladividu aw Pe pu

1.3 totsshmeeee aem g ve eo
81* bt[a ut a" totmea n t

ee8auydtaeastr tdivdmia a

III w.

&AteS I-Pf*Maetg ef $bA~o

81* Nein cgled usab aaine"
" 0, Imeo to efotf soon" etib

SImosemdad ea lad
1.n 0 eteNo1spd plate

K11 seles stalrma m-an&$
eoatiawaa..

"5. OWWcAIWold6einbe

slt1- A01111
Ina Okeaiag Stemte u t

31. Patue teaOlee "bmleksaL

OAS=00"3O Shds edda sofa hpb

NA Falure of6@ Albino, 0ami to
"MCUM ond ditii a" to

MU Noeites a dodo" W otod
IRA Requecer~s lcda bI W-at6

M ~eodem t of *Abeclee or be

lit* Deiswe sAlt mamiders"e.
31* ANNe#* atsom "udoelreves,

beINIOWe P-4whmfte

mia bummm0 b be Attecs.y (;,eL
51.1 W W-eeo by p Cate prtokl.
bdiOW 0.-JeO~ so Chrqe Preeswes
81.82 Who fepPlite.
SI4 tse, of P et.e

Avdthp,. The peeee ea d ei h I
-e iWsued ade U.S.C 31. U U.SC WS
5NO sad U Ui.C. SIM.
Sm*W A CGoner Provieler
I ILI PePeee.

SectioI lot tVh V Rjhu Actof

prhibits the enforcement In any
j dkclosevered by Section 4(b) of
the Act. 4 U.S.C. 13 79(, of any voting
quallltetleeor prereqialt o votingor
etandar. pre ,. or procedure with
respect to voting diffeet from that i
force or effect on the data used to
determine overage. unO eithr (1) a
declaratory jud ent Is obtlned from
the U.S DMsV W t r h Docm of
Colhmbie theTsuch qlircat o .
p $Ilte. standard. pirsclc. of

wred r does not have the purposes
Ad wll a hve e affect o(denying.
wr abridging dW tht to voe os aot
o( re.m o.lorr membership ts
lanquage iity poop. e1' ES| It aee
lbeen abeiltd to the Attoyr
sad dhe Ahioe heall

posd itjes i within a odw1"a
period follwing submissIon to orer to
sake clat th mposibditoes of the
Atorley General under Section I d
Ow1 iilterpttaUis of the Attoney
Geail othe respoenaibility Unposed os
others ne ti scio the p eue
Is t par have bes etabUshed to
pv--h ui ddanatioo of Secam L.
flu Oolm

As used Is l6a pert-
(a) "Aet m o the VoUn Pigt Ad

Of l .7t SUL 4W. u amended by the
CIvil Ria Act of5 ML3 SUat I&. the
Vet Rotie Act Ameadmesta of IM
84 SUaL Ml. ald tOe V.;Un Right ActAmendmeeteoo 11753 S4a. 442
U.S.C. at eoq. Slode members,
sis, as ,Secll 14(cXS" tu'W to
mwtios ofitme Ae,

(b) "Atirmey Ceisr Sem We
Attomey Goanal of th United Staee or
tie deltes of e Ator ny GeneraL

OWN "Vu "weft'! 4wee.t a
de IaSas t o "Wle of U tOWbacesswl is alsk a vi ,Woc" i
my prima. epoda wgani elactels

eleg W so , alted s W a ,l rVotaU
aINg pFureWat to thWs A. or ether

la1~w Prqusitt to

balko omltd proptrly sed i nd,_ I i .
the op Ial totals of volts Casl %ilh

us J to caaula.iit Wf IWt. on I'.'l)
ffic end proposiotos for which votes

an aetived I an election" section

(di'&,fi0 e ffectns "tift an$"
m7 wod" qvlificatk prereqvisite io
votin or standard. Pracue. oW
proceduf , with rpect to votift
different from*.l in force or errecI on
the dale itse to determ1a. coverage
nsder Section 41b) end u vdes. ltar.

oi. the example! leve lIt 11.12
(el "Political ibdivison is Used. is

defined ln the Act. me tfer to -...
fay Conty or pit.k, except thI where
resratUon for wooing is not conducted
under dhe supervison ofa count) or
pnh. th we sb&U incliode any other
subdivision of a State which conductsV~e~ati'o (of tON" SenUoo 14(c)(2).

•'Covered jidiction" is ised to
Ionl a State. where (,he determinstior"

referred to in 1 $1.4 has been masd or a
statewide basis. and to e political
subdivIsWLO, where the determination
bea not ben mode on a stafewide bass;
(jl Precloerunce" is uoed to reftr to

the obuiWng of the deciarolory
judgment describe i Section 5 or to
the filum of the Attorney Geme) to
lnterpose as obJectioe pursuant to
section 8.

(b) S-Ubsiaao" Is wed to refer to
tbe written prststUoa to the Attoriey
General by an appropriate official of
miy chang effecting voting.

(1 "SaeltU4 authority mem the
julrdlo o whos behalf a

Wmbe s m de.
mdamtn a s U a derned In

the Act. refer to pmota who ae
Americas I"e& Asan America
Aeku Native. or of Spanish heritage.
Sectise 1(c)(3). See X5 Cfl hAJ SL
intepretatlve Geewline
lmpleaestad" of th visions 0f the
Voting Riht c Regarding Language

The responsibility and authortty for
detnaauaaosa uder sectIon b e
bees deleeated by th Attney tGeneral
tO the Asaitant Attorney GesamL Civil
Rillt. Olviios. With te elcepties Of
ebloctieds and decision follow the
"eosldered" of ections the Chief
of the Votig Secto le euthod d to act
as b"hlof th AaelalacAttaney

5 ~ei a edt eei wg
II ae ev'erl UI cs n,

04s) e "rio a~o~mof Section 5 takes
led vpn plika ties Is the Feded

t W *1 IM Nque deteriLnaut o
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of the Director i the Census and the
Attornsy General under Section 4(b).
These detcrminaliore are no
rvewable, in any courL Satif Qb).

(h SocUon 5 requires the preclearance
of changes afrecing voting made since
At. date used for the determination of
oeae. ?-I eadc Covered jur"ldctio

thet date Is oea of the followlri.
November 19MIt4. November L 2i& Or
November 1. 117L A hi of covered
uldctions. together with the

applcable dale used to dalermne
ovaragle. ia cotaLned i the appendix
o this part. Any additional

determinations of coverage il be
p lished i th Fede ral I& a.
151 1S Twomne t eetvei

A civered jisdictioa may terminate
th applicaton of Section 5 by OiLi
the dec tlO ry Judgment desarbed In
SecU (a) of theA.

AM politral subunits within a covered
hLAdittio (e.g., coMUties Ctel,. school
ditrcts) are subject to the requirement
6f Section &
51.71 JPe5d.ed P0

Cartli activities of political pares
ar subject to the precleoan
requiremeri of Seciton S. A change
effectng voting effected by a political
party is subject to the precleerance
requirement (1) If the c ne elies to e
public electoral function of the Party
and Illithe pPy Isactingunder
outhormty exlidiy or lmplicidt Pated

by aowwrst Wsdctia o potical
eubunit subject to thie proelLaco
requirmenl of Secton & For example.
changes with respect to the recutmaal
tyP" member, the conduct of

political campelusis ad the dn of
ps forms a not sublect to th

Preleracereuirianl. Cago with
respect to the conduct of primary
elections at whic party ioalaee5
delegates to Pa coaventoma, Or par y
officls an chosen a subject to the-
rfcl earanco requirement of Soctis

em appropriate he tem
'luradictios" (a sotcovered

iumdUoa) icudee polu.cAJ pris.
I I a caffm efta of le

(a) The Attorney Generel Aa ha"
sodays is which to intsplo as
ob1oiao to a nbmwnw chae .

(b) Lcept as tpedod isj
511-8. ad 81.41 Ie W.daY period &61a!
Comenc *Pon roclpi by "h
Deilae of Jueti of a nblsalom.
Cole yi lIKM, peo bll sou s

lleoorl t he day ofl cio
09 omis V iO lIM lAW

day of t& period should eO one
Salurday. Swuday. any day designtad
ae holiday hIke Preqidenl or
C&4M roll thelfl U Stlitl. O Any
other day that is not a day ouplir
business lot the Departmeni of juice.
the Attorney Geaetal shall av unl
the cloe of the next full business day in
which to Interpose an objectlie The
date of the Attory Central' response
shall be the date on which ItlI mitiled ta
t6e eubititig auhority.

eelvoloy )tmenit Or sw.Ataao Io VW

SectionS Wlrie that prior toasinfleitom J ny, Chang# Affectingl
voting. the jurisdiction that has enacted
or seeks to administer the change must
either, () obtain a Judicial determation
from the U.S Distict Court for the
Distici of Cohatbis that denial or
abridgment of the right to vote on
amount Of rcLe. color, or membership In
a langualt mLnority groui La aO the
purpose and will nol be is e!t of the
chane or (21 make I* the Allornoy
General a proper submission of the
change to which no objecUo is
Interposed. I I untlawfi en10 ore a
chane affeCtiPg votIn without
obtauJ&4 prciearmc under Secre L
The obligation lo obtain soch
preleusnco is not relieved by ulawful
anloaman.
liue RVWt IomIi. n

Submission to the Attorney Giser,
does not affect the right of the
ubmilUng authority to bd an action

Ih the U.S uDsrct Coum for the District
of Columbia for a declaratory Judgment
thai the change affecting voting don a
have he prohibited diamiminatory
purpMs of a@UeS&

A Chiage eecng vodln&$ ev
6= it appeere to be law or
bdirecL even thoh It ostsiAbly
expand voting tght, or eVn thoh It
b desig d to r4Ve the elilemls tI
caused objection by the Attorney
Gearal o prior subiltteddhange.
owl Meet the SecuinS

uOSAI" affectia _vioncdf , eobd
(a Amy ch ,ane Isi ol

sguyfor vet

publicity for or aaalslaic Is Polialio
W rodi,

(c) Any Change with respect to the use
of a lanluale ether than LEnlish in any
aspect of Ihe ecierul pw.ess.

(dl Any change is the boundaries of
Voting prcints ti t location of
poliutgn plaCes

(a) Any cage In th constituency of
a official or th boundarins of a voung
wit (e.l. though r auictsiwg
BmezetiOO. deannexetion.
IncopiAtIon. 0 epportionLi
changin to etlar election from
district elections. or changing to district

etions from et-larg eleciions).
(i) Any change in the method of

determbrt the outcome of an election
(ag. by requiring a majority vote for
election or the use of a designated post
or piace system).

(g) Any change affecting the eligibility
-. (fperons to beome w rema

candidates, to obtain a position on the
ballot In primary or general elections, or
to become or remain holders of elective
office

(h) Any change in the eligibility end
qualification procedures for independent
candidates

(I Any change in the term of an
elietive office or as elected oticial or in
the offices that at elctve (.S. by
Short g the tm of an orfnc.changing bo ehleo to appoimenut

or staerl the term of offices.
W Any chtea affectin the necessity

ofor methods for offering lunes ad
propol UOCA for appva byrefe.-tndum.

(hi Any chae affecting the rigt or
ability of persona to participate in
poliUcai campaigns which is efecited
a Iudicln subject Ito the requLrment
of Section L

Inu Reawpra"".
Where a WlAdition implements a

proctice procdue periodically or
upo rtan esubliahl Ount i s.
a chage occurs It) tha ba time sch a
procice or procedure Is Implemtd by
the ikwloo. (2) when the manner in
which such a practice or procedure is
iplemoated by ihe kuiladicim i
changed or t3) when the rules. for
deleminn wken su a practice or
procdure wi be laplemeated ar
chatg Ti e u of the Attorney
General i alec to a ec. a t Practice
Or pneodure ossdiuloe preckarance of
th utr au ath pircie or
procedure it Its recurren sture, is

letly related Or deecrbod i h
.uhslaaslo Or Is uprely1 rKo s Is
the flial respose of the Aiatrmey
Genaosl wn th@ aselia a'the submoissin.
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I set 8leb teegos,,i
s~enugeot or wuslerm rlehs ms

co %0he failure of e Altrney
G ene, to Meirve a ebctioe to
leislation() that enables of PestIS
political svnitto W Ititute a votin
chWae (2) thet requm or enables
pO si .als utato luttes aon
cgange Wupo some futw evens or ifthey
etisy certal crlterla does M exempt
the political UbunI Itself b" the
rWromeet to eobiti preoeuance,
whe It seeks or Is eqired to Istitule
the chang is question us44a
Implemeasetioc by the, sit Is
ea!&ty Inclded sad described in theale t osch paren leflatUn.

(b od k lela doslede ter

*eente ities. r scho diaicts to
Istiute ay oft changes descibed is
I 1.12. (21 leost.a reqrn aroltkal subut that closes a metlsi
rm of government to lJew e e

election p rcedue. (3) lelslcU
requiring or utbsi tl political
subunts ole tlm as a oar dmtals
bealesIe tinstetue specified ape.e
(43 legslat requiring a poltical
SeubuI to fow wCtIo pactu Or
Produ ule t uwnits Charle
W sedimnsc specify to the cearhz.

5111OSVele betee VPages 1AMPO

The fallue of the Anemy Ceseal Wo
hte rpom as ebjetios toea proc edr
isatwuil a hanpelaffectln toer

No. tOe prelarANc rquil"00men For
eOample. It the Procedre for the
appotves o ao &amonaui Is chaed
his city sown a i sr evl s a e
b a refrendum. the pred c o Of t

w rodure does sm esm$ a
mamomatito a ,c slsh under t he w
p arour femte recleeMM

aaf

as& evil uttathe MW I qutbl
jutladicu"e sue as advetscsl ,

" eqirmen of Sectim L.

eMesAW0ie byy 60 ~r order bet
deddW4 pas bytheIedtn we

sublec to th Preclaraameureee
Par asmple. dithea esv4rdered
distn pica may set be sublec to

0* reesac eurmel hne
hveinprclcisa yllngplce

SA Jkr tk abkt the"Jm An~of olu I
that bees... lavolvI is say IitisoUet4,m, "Un is aravlLtd promptly
le no dl A"Ist, llo mtt y

Depatimeel of estics. Washinlon. D-C
SwI Sick soticatios, will nt be
consded a submico Wider Section

SO~ut P rocduesfo
Sbmleel Re Wa Attorey eeT 4 ro

Sebmlams may be sde In letter or
cawether wrItee
II1.1 lrlimo of oMAiAWML

an" affecting voting should be
submitted u s s a pohlie after they
becoe aal.
I L" Premill submiene.
The Attoraey Geus W MMt

COINSide 0 the WWO (9)ea GYprOPOsa
Schang amectng voting amled- . final enactment or

ad ltsuv docisn or (b) may
opo , chang whi las a direct
Seoong t another change affectin-ole which has see eceived Sectios U
prsar ame. Hwer. with PPP to
a chng for which appresv by
rf~endt a State oom w a red"es)
aleny Is reuid the Attorney Cnw
may 04 determinauon oecermni
the can p io sc anprval If the
cha i at me bec o attention ki the
&Wc apprki4 ales God It all other
"U"a eess tot, appoval has bess

eth" MPprepiea eal of the
Su y y eh

aeh rwpraM " "L-e the
btng eteu. Whoe amamosienvee Wueee e

m0y makee sbeml lesglo the aL

Weme a ftt le seWd a a ole.

db@.!,!_ L.j.AM - -
t ll eI eacsItlegle'a-'e, e

aWsA ek 7 a e oft ddl

*a"halm af be
aMe isae dse l Cde ts As toaMAuSM, Commd CIAl P* DIVISe

Deparmew of leslie. Wtahinstor, C
360 The envelope and first peltso tec
uboiesie os ll lb- P'.arly mar.M:
Ibamisawio under SeaIlM of lb

Voting Rights Act

9 while a nbabissi is pending the,
oIlltted cha ge Is repealed. ltered. o
declared nlid or otherwise becomes
setenforoAble. the Igndiclion may
withdraw the submission. In other
WCBUISM4aa55. juriAction may
witdrew a Isbmlssion only If i shows

"ood cuse for such withdrawal.

Subpart C-Cotwatf SubmiAslons
•15tH0 OeE .nt -

(e) The source of any Informaio
esmlned is i submiualio should be
identied.

(h) Where an estimate Is proved In
Nev o(more reliable stalistis. the
ushmluslan sIould identify he mma.
perlen. sad qualifications of the
pets.. sponsible for the estimate and
should briefly desibe the basis for theestime ts.

f(t Submissions sbold be no longer
te is necessary for the presentation o!
the appropriate lafoesatift sad
materials.
(JA submitting euthoy that desire,

ore IGlera C0tor cl consider any
Waormatloe supplied as perlt of an
earlier subalslen may Iororstesis a

imformatlos by referwnas by stating the
date and subject matter of the earlier
submlls anW Wdatibifn the tlW&Ait
lsforma tle.

(a) WUs Wonrmatle rumed by
thi sub4ut is reat bet est know o:

al or Is Wo spplisbL. the
,blag eeuld so state.

I SlM Req,dem tu,,.

Ba sbouolse should contaI the
blowing tnermsto or documents to
enable the Attersy Ceml to make
the requi determiasuee purvusat to
Sector I with respect to the "ubmited_
change sfecting voed

(a) .A aM o ay ordinance.
e0c44me" order Iau on M af
embOWWWF56 c ch aecin votin*

(hi If the change affecting vWW4n is so
eediyaue $a the face ofth

dm t ~oe n pa bp (a)
of l 80 emodied l a doicumeL c
desar statement e(th chag captaining
th dAffere between the Iubm t ed
cOe sa the Pr4i lawor ProawtlosW
ePapiseey metlel adequate to
discloe to the Atterny Goenrl the
diffrenc between th PAio SAW

Ig

or.



1735

ron Iederal 1Ra11T / Vol. 44. No. 2 I Monday. January & I4M / Ruli and 4rulatlons

(e) The name. U1,tl,.add"". aWW
iolap+ho number of te person akiLag
9k evbmission.

(d) The am*. of the eubemtl ea
awthorty and the same of the
fWoictise responsible for he cumae. If

(a) f ie ubmilool Is sot m a
gtals or county, e name of the country
and Sit In which the sabsoisi
authorily Is locate.

(1) IdentatUon of the person or body
repauible for maoklg the chance and
the mode of decision (e.. act of Stae1elWlatum ""amc ofcity +owti

• mns'~edecision by r~inll).
(S) A statement idenutying the

statlultory other uthorntly under which
the jurisdiction undertakes the change
and s description of the procedures the
Jusisdictioa wa requied to foUow in
daidin to underta ke the change.

(h) Tb dale of adoption of Whe cheap
affecting voting.

(1) The date on wh, ich t change Ia to
tae effect

U) A ,staus that the change ha
not yelt bee enforced or adminatere
or an explanation of why such a
stateaent cannot be made.

(h) Where the char4 wi act leo
thin the entre hucton. a
aiplenastoa of the scope o the ahae.

(1) A its temeal of the eaosor te

Cm -A statement of the antUcipeted
effect of the chanAe on members of
redal or lanpoag minority poups.

(a) A statemeal Identifyig any peat
or pending litigation concemi the
change or ileed v.otn preccee

(o) A stlement that dte prior practice
kae been preleared (with the date) or is
not sublect to the Preclarance
fequLrment and a statement that
proadre far the adopUoo of the chag
U s beta precoared (with the data) or ia
set subject to the prialearnw
eultemeot. or an explanation dwo y

OwuA statements canno be made.
aP) Other IWormuel that the

Altorney General determines Io require
1o a 'VelGUoa otthi poe e or etec
of the chage. Such Iormalion may
include liema listed is J & : eam to
mait Uiely to be seeded with respect to
rodislsfn4rieat atfona anm ei
samplex chanes. Ia the interest of em
ochd ntor4maoe sbould he It4ahd
with the Malis submissice "reLsbn to
VOting cheAp. Of thiS type. Whent euc
Woriumeto Irird but so
provided. the Arorey GeneaaW&W
111041 t*a subm~in authority is the
11114160 pfoidds Ie UM
511* gkeposW.,m s0

Jtcw biy th Attorney Cenera wi
be facibitated itf te ria

Inforueon. where perinzent, ir vided In addition I that requIred by
to) Domogrmpfli inf~mocdon (1)

Total nd voting ag po ulation of the
affected aro before and fer the
change by race ad langvuge group. if
och Information Is confined in

publications of the 1U.S Durvau of the
Cenesu reference to the appropriate
volume &ad table to sulficienL

(2) The number of registered vote for
the offectod eras by vot" preact
before an after the c g. by race and
langaet gP.

(31) Any etimates of populatIo, by
race and language group, made in
connecton with the adoptift of the
change.

(b) mops. Whr any cheap Is made
tbal revises the coati'tutency that elects
say office or affects the boundaries of
any georaphic unit or ,uaJ derAed or
employed for voting purposes (e.g.
redltricling. annexation. Change fim
disuict to atlrle elections) or that
changes vtig precinct bodLaes.
polling pIce lotions. or voter
registration sit. maps In duplicate of
the oe lo be affected. otauial the
following Wormation:

(1) The prior ad new bode of
the10 votng uNt or unIL

(2) rt prior and now boundaries o
Vtitng precocts,.

(3) T1e locate Uo of raidal ad lau a

(4) Any natural boundare or
geographcl f"eatus that flueaceth

jeecton of boundaries of the pror or
Sew tnlts.(S) T"he .uios opor NW~ nWo
polins plaesl.(4) The lociUon of prior and new

voter registration site.
(c) tIOctVon reuturs Where a cbaogd

may affect the electoralifluence eOf
racial or langie minority go P
Yetyr ofrprimuary &ad general elUins
scoiduced by or in the jurisdiction
oelanil the fo,,owin nfWornatlm
(1) The name of each candidate.
(2) TWe rice or lan ge group of each

candidate. If knwn.
(3) The poeltioa 60*1htby each

eandideta.
(4J The number o(votas receive by

each candidal, by oltn precinct. "
J5) The Outome of sach omaeaL

(O) The number at reliseired voters.
by race and Ianusge Iou . for e"ch
voung e fo ,,which s ectie
rtu a fIshooed. Inforu eas wt
rasped i0 electtoe held du.4A th WAbe 1P year wignoally) We olaLll,

(d) Lionuo lcle goqt Whomh a c
I made effecti tho u atithe anupag

OraeIs * h l e iy IpOVP is the
o X so, latoia Uo t ha will

enable de Attorney General to
deterinhe wheLher the change is

- conelilea with the minority t.nftguar
requireents ef the Act. The Attorney
Generals interpretation of he minorlty
language requirements of the Act Is
contained ial4 brplrelative Guidelinr.
Implementation of the Provision$ of the
Voting Risht Act ReLrding Languale
JUsor tyGroupa. is ult Part S&

(e) A 'cly and po ,d icition. For
aubnisesao ,nvolvavl controvernial or
potentially controversial changes.
evidence ef public notice, of the
opportalty for the public to be heard.
and of te opporuniy for interested
parties to partlcipato the decision to
adopt thde proposed change and an
account extent to which such
p €rticiptIo, especially by minority
rovp mubera. in feet ook place.

Leamples of materials densmtnstig
public notice or participation Include.

(1) Copies ofs newsper articles
disaUssgi the proposed change.

(1) Copies of public notices that
describe the proposed change and Invite

Sblic comment or participation in
Zeinie ao that &ausce submission to

invite conmnta for the
consideratlou of the Attorney Gentral
and statements maIrdLg whern nch
public notices oppoed (1 ..
newsape. radio. or tltvision. posted
In public budds, sent to idenalled

id~vuels or uups).
(3) MWsels or scomins of public

beering concernig the proposed
change.

(41 Statemeals. peechee. and other
public communications cocernilg the
proposed Chne.

(5) Copies of oammens bee the
,eai PubIc. -
(I) Exceryt hom ]asletvla *oaMlS

contaning discussion of a submitted
encement. or other maltrala revealinl
Its legislative purpose.

t1~o i y group conitocus For
nroiss+,lowhm Juridictions havig a
signifcat minority popu)lion. the
namer. addroses. telephone number.,
and onelull"oi| afiliatlon (if 4n.) of
rcial or lansuee minority goup
members who can be expected to be
fenua With the proposed chang or
wl o have ben ac" in the pobtical

41bpAt D--C4osuii.a Fo Prm
idhduale "n Groups
lii Ocolorsaenecea enl

Any I ndIdul or group may send to
tie Attorney eneaPl onlmaton
0owoingL I change affecting younL is.
a uat ico to which Scues I Ia 4Ls.
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(a) CmOVlkamie my be ke the
frm of a letter tatits the une.
addrss end telephoneumber of e
indiidual or sro1* describlog the
alleged changesafcqvtn sad
set"n forth evienc regarding whether

disatgatory pu oe er effect. or
alsply hinging w the attention of the
All coastal the tatthateasweft

(b) The omsemakltioa should be
mailed te th Assistant Atterney
General. Civil RIhts Diviac. -
Department of Justic Washin n D.
W o The envelop sd fMt t
soud be urked. Comment
Sect~o 1 of the Votin Right Act.

(a) Commetl by Individuals or V*pe
Ofeceraung uy Cag affecting vot"
my be ael aIsay Um howw.
invsduls and liups ar encouraged
- Dommntas 00, a they learn d t
Change.

(d) Department of Justice okdal ad
employees shall comply With the rqut
of any individual thl atbh or her Id"ntiy
soot be disclosed to nay persa outside
the DepartentRo the extant permittd
by the Freedoms oflnforlationAA I
U.SC. n In addon. wben wi

appesn to the Attorney Gem that
dlsosse of theldatity of an
Indivdual who provided Inormttio
regarding. ange affecting votia
would mdstute a clerly Unwratd

havasIoe of perstal pivacy under I
Us.S. (bxls). the identity of the
indiviuel sA o be disclosed i taa
person outside the Depautgun.

(,) When am Invidu of i p
doeireo the Anomey General to conider
lRortstion that was sull Ie
connection with an earlie submlselog. It
is no ncessary to resubmit the
Refonation but merely Re Wdas*f tha
earier subsiselo and th rele,

f 51I Actin s e seftm b

(a) It thr hUs aedy b.,esubisio received o thechng
afecting voin bruht Re he stteie
of the AttoeMy General by as indvdas
au Pas. any evidence beat he
indibv&ida o 8oup sall be considered
484g, with th materals mwtted ad
atIria rmsuting km MyRevantigtie.
(b) If such s sbmdsoion has so bae

receiv the ras urn,,,Cenral" cd
edvWs the appropelda te dIdtioa h

ofsleret5 Section s with suspect Re
the &Wi twag e sin

I 1 0em~ s' 16 ,ng

individuals and SMP are Wed tn
Ioy " AlIsetla Altorey Ceha
ClIi RIght Division. at litistion

oncerannm voting In JWalsdicto
vbjectoR the requirement of SCLes L.

"esWo o1f te fts s AWA and

The Atisuy Oen" albl stahlAb
Mld mantais a 118ry of Interested
Iibvduals ad Grovps, whi.h bt4
entaa, th ame and A ddress of ay
ndivdual Vup that wises to

receve notice of ScBs subalsolonts.
beo.nation relating to ti regtstry an
to the rquLresrnts fa Prlvacy Act of
164. 5 U.S.C UZe el 8. Is sotatA,
Uk lmll).

hbe suceleR d will e 6 St.

individuls ad uo who have
lregiatelud fr tis pipee unlder I |S.Ib

ISM ~, v

SuamiWhen asumtngahriyI

1612der Stte law or local

nOrasiy to omplesut a chan wtshi
he" oay period fw be ubto W
conideratin Idd d oide th

Itogta for q ent hourl e adeaIor

flme eLoored m~, NI .T0
(a) Wsm a sbcaltengsua wry s
r 9der tae mlow sor W dIe

I, , rs ot wiD sot be

thie Odand shrod oloinelyas

reqes suc omnldrai. When a

Ator y Gaenral t att .e su mahr a
deeae b" o date raonete.
j.oweSe. ie Attoe entail canev

conshi schosaderation IsDcanndP~v*

l.1 lieU one dth e ues f ted

exediedosderat i oni toA ntetd

""M a absid somftl

"se Aeb consieeratlon. ma• a

eu55 en the meis withl rpect to
goeal"a , .st"e dssutwll

am* gi&.podited, cosierlyat C"

sec, ,tlctie wi be mede Ise
"Au pssiew 8an 1 the

the Wt day following receipt ad SUil
Incude an explaoa t1o of the
imapprplidcflsI of the subausskn
inappropriatse sbm sion include the
enslmlaglos clangs that do nol offi,
votin (se. *#. I s1.1a the ub.ilsslo.

II 11.4 11.133. t submdsston of
chains that affect vella but ame aot
amblee to the requirements Of Seciso I

•(se. e.. 15.1116). pmalure
10Aos (see I 1*.). and

sissbosions by J"tdictions ot subJec
f tre requirmet of second & (see
I I AL4U)

The Attorney General shall aV the
dasrtjos to cal l Ibe attention of the

ibmitnta authodty or any interested
or group Ifouaation or

eommants reted to a submission.
161*. Oesona Wamstest tinm.mefolio 10,I.

( fs abmission does not saisfy the
remelats of I 5I.2s the Attorney

Genrd shall request suh NNh
Information asIs dnecsusy from the
subit"n authority 4A advise the
subemnltt shdwor that theo-chA

.wod W co mmea nenl i
foeuss os ts received by Ohe

Depar enm of Jtce. The r "uet shall
be made as prmpdy as poabe sita r
geceipt of the original Ins deq"u to
smbmission sad a later tha61 he Wth
dayfollowing Its fecept

) A oopy of the request shall b sent
Say Pay who has sommentd on the

eubmlasalos at bas requested aqalsc of
the Attomy Ger'as SCuM threon.

IC) IL after a reaet for fourth
efortuto made pursu ant to s

aedton the Wnfrmastloe requested
becomes evalble to t AttoRny
General hors s ource Other tha the
nbemtt authodlty. the Attorney
General evs.11 t0, Do the y
PuIed IOvmU. ae the dteoY
Vch nouatIo.

(d) Notic of tbe eqst t and
receipt of further lafois tion wil ho
give to Intersted pauses rgistered
M" I U-3L.

S,1.3 aen Vioes bei sWL.
(a)Th Atietey General may It say

gan rqe relevan t Inorm o n

iReled soups and idvidua d
may c duct &sy lavestisedo or othe
Inquy that Is demed appropriate I&
evi a adet e lastf nh

V
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gblc. ad the Attorney Gen
oe that such notice Is oesotnUl to

* dosilaalo. steps wi be take, by
the Attorney Ceneral to pmviks public
MUDS lufieetl to Invite Interested or

affected Pesona to Frov14e evidence to
o the pteeAce Wr b C1 a
dlcriminatory purpose. or eftct. Te
subitidg Authority shall be advised
whe an & acI stoe We tae.

When a submaitting authority Provies
docuWmt Infomation materially
.sptmeaIe.nga submtss (wra
request for rconlerstiun ofn1
betoJ wr. before the epiratei of
ah 410day poriodL make" a setand

mission suJ tha the twe
submissi ns cannot be depondntly
einord the to-ay eriod for the

original ubmision eal ea listed
69m e recpt of the swloemeat.Warmj~ed at the secw ,ubsm
IIs.m Fikv fie *&"%ael WAo.dvoW
9 aftr 00 days the submellg

authority eustM provided father
Informant l to response toa requMt
mode purasea to i 6s)., the
Attorney Genearal Abeat nenuxUAS

vruaatamccis Wn 0oaaisioat with the
burden of proo wder Sect I . .
doscribd [n 1 31. 3 may bed t de
Change. IMmg notice as speciad In
I 111-4

ft Afterse"Gw
(a) Sectio S provide. for ma sels

to the Attorney Geral s an
altemtiv e to the sekiq ofa
de.lrtory judgmat fe. tb. U.
District Court for the Die"ic of
Cohmbie. Therefom the Anoney
Gourd alhU ade the "M
deteruatatia that wud be made by
h com is an Action Lu a decaratory

10dmeat unMer Secto S: whether th
submitted cha baa the pirpes or

abridging the righ TowOII0tr a 4
MOce polor. or msemberchp to alnug
admin typep

(b) G=eb the releva judidel
d sions. the Attorey Gentrl IeaUhiiwe detUsminetiooeari Iwol

mea present by the unbm.ittn
authowty. rlovat laormati a providd

innasCondctedby 41111
(c) If the Atomney Csewel dewmes
itA subtt ed chaoge does m hay

di tik sld Purpoe es ffeet. s
ebjecties s"l be Interposed is the
ceige.

(d) lith@ Attorney Central determ
that a subaltted cheag bUs te.

4 :V~WU~b"1awo~o4to the

I) The bure of prod f on
submit Authority when it submit. a"
chsP to the Attoa Gelteral is the
saw as it would beIf the change was
the subjec of a declare tory "Ipan
etl o lathe U.S. Dtrict Cou0. f the
Dialof iColumbia. Therfore, itthe
eidence of I tht psrte or effect ofa
Change Is s lWcln ad the Atter y
General Is unble to dommett, that th
submitted heapr does not have th
prohib it p ooe or effect, an

WbecI FE shale arpooed to the

5 S.SI me e to

(a) Ihe Attorney Cemon shagl wi
the 41sy period allowed noy the
submitting authority of dedut to
Interpose no objection toe saubmttd
change affecting voting.

(b) The motification &We state that the
kilurof dthe Attorney Genera to object
does not bat uboiequent litlgatlon to

'"MRola the efo ueat of t change.
(c) A opy of the moU iatlon shaU be

seat to ny paty who baa Coma ntil
en the oblaalor hasrequeead
noe* of the Attornmy Geonrs at

glut P~wo of 111w Aftenty, Genera to

ht [a the peam 1d oat f the
Attorn General to ""]poad to each
sebudseloi withi the "~dy period
However, d failue of the Atiry
Geal to meke a write respme
wlthi the e.day period anatitutee
prodseranc of the submitted change.
prOvided the eubalsso Is ,ddresed As
speclifed IN I S1U end Is eppropsiate
fe Po pee on the ertla As
desc ibed I Z..
S ht sie~m,,m edei motto

After aetlklatle to the abmxitting
aGthority e dewete to lwatearpo
e ,ec to t submitted change
affectin votng has beesgives, th
Attoarty Goal may reexam ie te
submition If. prie ts the expired oe at
t @May Peiod. M041* lmoretoald

the possbility of "h prohIbited
iecrsamltoy puPoseer afec Is
receiv4. is this event, the Attorney
General may lnterpoee u ebjection
proMavlao.lly and advis the s btln
authorty that eamoaiN of Ithle Oka*g
IN ligd t the newly rWsed 181M wl
eatinme nd "a An des a w1il!
be readerud ,oes A p "seble

I SL4 "@New~ ef aes to eCt.
(s Tho Atorney General shall wihia

the Wdey Period elowed notify he
submitting authority of a decision to
torpoes an objectLo. Te reasa for

the decision shall be state&l
(b) The submitting authority sael be

advised tht te Attorney Gonere wil
reconsider a objection upon a request
by the sitig sthority.

(c) The submluing athoriy sha be
advice further t aolwithntandnig the
abection It may lontilutt en action in
th Ut Diorct Coul for the Distict of

lumb e for e declaralory Vjdgment
a the changp obected to by the

Attorney General does n have the
prohibited dlaAlmLaatoory pvwpoae wr

(d) A copy of the notification shall be
sat to amy party who has commented
am the aubamieslon or haa requested
notice ofthe Attorney General' action
thareon.

(e) Notice of the decaion to Interpose
am objectim wW be given to Interested
pertis registered uder I 311S.
I Stim pequeg W rolewstersooft

(a) The subatUng authority may al
any o# me req the Aory Genad
tlo recnsider a objection

(b) R qmu may be to letter or amy
other written form aW should containrelevant laoae ¢loe! aeL

(C) Notice of the Mest will given
to any party who oomented on the
submlsesia or e'seeted not of the
Attorney Gea'eal action there. an
to Interested parties registmd uder
* llG. In appropriate cam the
Attorney Gen e may rnest the
sbmitting authority to give loca public

aetice of tha requcL
i a1.48 peosk's m lon atof mas
RM ""aof ato Mnvrr GWot.

(a) Wher therm appee to hae bem
a~ ~~~g saIndlc w1 operative fact or

relevant law. an objection may be
ranaidered. lIt It deemed
appr1rat. At the Insisttce 4f the
Aitomey Gontral.

(b) Noeu of each a dedtaso to
recond aha be Siva to tf
submittinS Authority. to ay party who
ommmnted on the i ubmi or
tequoed settee of the Attorney
Generat acumo thereon and to
Interested partlee registered uner
6 SIXO ad the Attorney Generalse
dedde whether to withdraw er to
"n lia objections Only ahte ea
persAoI have bid a reaosble
epportuity to sammenat.

(41 A submitting autority th at has
reested receaWrau, aa

93-758 0 - 83 -- 110
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objection pursuant to I 51.44 may
request a conference to produce
Inromoration or leal artiai rent i siupporl
of rconsliderotion.

(b) Such a conferonme &hall be held at
a locs ion determined by the A ttorey
General end shall be canduced In an
normal maner.

(ca When a submittng authority
requests such a conference. individuals
or groups that commented on the change
prior to the Attorney Ceonra'a objection
or that seek to participate In reports to
any notice of requesT for
reconsideration shall be notified and
Ilven the opportunty to confer.

(d) The Attorney general s"elU have
the discretion to hldsepairte meetings
to confer with the submitting authority
and other Intaresetd Vpat
Individuals.

(a) Such conferences wiU be open to
the public or to the press only at the
discretion of the Attorney General and
with the agreement of Lh participaling

•paues.

151,47 Dectaorla"ofter rle ion.
(a) The Attorney Cneral shall within

the ac-day period following the receipt
of a reconsideration request or following
Sotode given undet 111.45(b) notfy thie
subitt g authority of the decision to
continue or withdraw the objection.
rvided that the Attorney Ceneral sha
ave at least 15 days foUlow' in y

conference that Is held kn which to
decide. The reasons for the decision
Mhall be stated.

(b) The objection sha be withdrawn
Vf the Attorney Ceneral Is satisfed that
the change does oot have the
and will not have the effect f
dicaiainati on acount of race, colo.
or membem p in a langurg moelty
poup.

(c) lIthe objoictfoa to not withdraw.
the submitting autority sha.l be
adv(sed that notwithstanding h
objection It may iLtlitut aa action Is
the U.& Distrc Court for the Diauicl of
CohLmbIa for a declartey judle-4
that th change objected to by the
Attorney General does not havi t
proibited pupse or affect(d) A oy of t aifiction & be
mt to any pamy who has commented
on the submission or reconsideration or

has reqlested notic of the Aa y
General's actoo thereon.

(e) Notice of the decision after
ecoaldrut1oe wi be ivm to

The decos of the Attorney Caue
10t to object to a nbmitted cange or a
withdraw u objct m Is so

evewable. However. Section I states-
'Neither on afIrm-ative indication by the
Attorney Cneral lhal no objection will
be mid. nor eN Atlorney Geneital'
falil to object. nor a declaratory
jdgment entered under W, section
shal bar a substquenl 8acia to enjoin
d0 s cement of such quallrcellon.

prerequisite. standard. praclice. or
procedure "
161.41 faoer ea5O

(a) Section 5 files: The Atlorney
Ceneral shall maintain a Section S We
for each submission. containing the
submission. related wrillen ma tonala.
correspondenc, memoranda,
1Avestil8tve Ios. notations
concerning conference with the
submitting authority or any interested
Individual at Soup, and copies of any
letters from the Attorney General
concerning the submiasion.

(b) Objection Mlee: Brief s mnaries
regarding each submission aind the
fotial findings of the Department of
Jst velTlp e and decision
conear.ig it will be prepared when a
decision to Interposi. continue. or
withdraw an objection Is made. Files of
these summaries, aaemu d by
la dion and by the date ipo which
Such decisonb I Imad. will be
maintained.(ci Computer file: Records of all

rubmlssioa and of their daposliUonA by
the Attorney Gen al ahU be
eltcrocy stored and periodically
retrieved In the form of comptair
perintouts.

Md The coouts of the above.
deeibed Mos sabU be evaiable for
Inapection and copying by the public
dwiq nomal businea. hon at the
Ovl *ts Divtioa. Departmet of
lutdce. Washington. D.C. Material that
are nmpt from Inspecotider the
freedom of Idafomtion Act I U.S.C.
IU$h). may be withheld it the dLwwUte
ai i Attorney Gonral.
Comuaicatlona trom andivduals who
bave rqseetled confidentlauty, or with
ropem to whomt the Attorney General
has determined that crtldentailty Is
appropelete Wader I II.V(d) shlU be
available cetly as provided by I S1.~rd)
Applicble fete. If any. for the copyig
or the contents of these" fues a

011inLd Il the Deputmetl of jlua
rgltions Implementin4 the Tyeedom
a lnform m Act. U CYR I"

I 11.0 £ssf~m byito Allsomy

(a) no Awtory General Ua
ethorlsed to beimi ctvi acuoesa

eppbiopdato muste awlna v'sOld UOa of

the Acts provisionL. including St: Ion 
See Section It(d).

Ili Certain viot.lion% mtlly b sulio-Ci
so criminal sanctions Sae Sections !z
(a) and 1)
* But Insfereow I pteste partea

Private parties have standing to
enforce Section S.

Sbar 0-Petlioi To Chfng*
Procedures
I I. Whe may poluief

Any jurisdiction or interested
Individual or group ma petition to hal,
these procedural guide.nes amended.
JI 6J Ferm opeftItOn

A petition under this sbparl may be
made by Informel letter and shall state
the name. address, and telephone
number of the petitioner. the change
mquested, and the reasons for the
chilie.

I*t.4 OMPO~ if petit
T1rhe Attorney General shall prompt)

consider and dispose of a petition under
Whie subpart td live notice of the
disposition. accompanied by a simple
statement of the ruasou.to the
petitonw.

Apemdi-iia'.icdee Coveired Uaider
Soadie. i(bj althe Vsdaa Pis A. as

TM PJSnc requirement of Section!
of W Voein Rlihta Ac t a mended. applpt
Is the foilwia pAnsdctions. Tho dati In
prthaeehi ia teo daie W was void to
determine sererp la tbe a"cuae It

-Alebemsa ataew) (Nov. 1. I N
caW (statlwde (Nov. L SY

Arlarta ,stat-We) (Nov. L IM)
(tfol.lo~w"n Aftamn cOunieis vase
VeW CMully thro.g the we of

"ar te.a
Apachie Comfy (Nov. Li3116)
ClCoasaly INe,. 1. l l
COm Ceusty (Nov. IO)
blolve Cevy (No. L 111a4
PooIe CwAiy (Nov. . las
Paa covaty (NOV'. L1351
RuW CountY (NOv.L 1.11 )
ata Crux County (Ne. 2. 1 M)

YMa Coary (Nov.'. e
Cakfoaul itho fett.ulI cowtles may

eOW Cou ay (Nv. 1.tIP)lWmeawe CA"es (Ne'.'. L SM
"Uba COI.asi (Ne. L I)

CAWMOe (th following masyil

a, ll (NOW.,L IMo. .)Ceaea following %OWNo ealy
Geese. Tm (Nov. 5. 956

a Towa (No. o5I5)
Seathbsey Tows. (Nov. L %No)

lhrtds Ithe (elWOVAN abee al)
Collier Conty (No. LI Mr)
Harde Couty lNO,. L
H81063, County Psov. L.1an) - -
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H.Usbwuql Cl az (lNe. 1. Sal)
WOMer Cemll (Nev. L IP1,

Ceo i4ui1aieWdur IN". .lIo,
Ilawah (1he Ibowm -mt, all
IdiHoo Covale~f4 ely m.L fl

10mor County I euI. IMa
I, ehmoa (fllewidol (Ue9. .S4)
ma,,chwaeltt (Whe tfwvs tow ,ma) "

Amkmiu T". ov. 1. IOU)
Ay.v Tm r(New. I. Ina)
MIeo m " (e. 1. I aul

O esme Tow, (Now. L 1OW0|
KuHau Tmm eIN. L I.M)
laodb Tm" (Nov. L, 15I
RSill Tm fhNew. L IU)j
S s PAR Toww (Nov. I M)
Wrathv Tows (Hew. L IlaW h gm (U . Mr e w v I I e war . p a g oe 4 )Atc lis I" , Welwift LOW-11, )UP} al
boom Vise Towe ap (Sgaw C .al

(New. 1. (l2
Clyde Town" CA1e 1 Ce} (Hew. L

&VA)
lmili# fswmwd.) (Now. . IM)

New Hmel (the fHewS" peuca)
ilbdiviso al)

Mirllm Tew (Nev. 1. 1 M)
9"mw Tw (NV. 1. )
ilhi~'d Toerm, hi (No, 1.115)fii"e Tm (Ne. 1.154)

al~~m , sl (Now. 1. 1 oftPtalda To" (New. . IN)

1daww Tfm (Nloel. 1.,0)
Ilewvid j T (m eN. IL .I)

Tesfst."Tm (New. . tN)*A ltym (Nelww ~dame)
,Saws Couty (Mev. L. tell
Kkwa Csetv (Nwv. L. to")
"mw Ve l Ce u (Nov1. 141)

Numbd aoI (the. eU"V41cmmus s
Am" Costly (Nw. L 164)

Coewr.uea ntya (Now. 1. 1054)
5.is4 C alsy (Now. L. 1164)
modes Caly (Ne. L. •a4
Goa.. comaty (Mn. I. 1m4)
Coamen Cel (N. .1554)
Os..e, Coll (ew. L I54)

*Oeweioadcomm, (NewI.155),
Cuw unstay (=ew. L. 111)Cm&a. comfy (Neov.. n) •
2 Ua mbso Cety (New. I1 54)
hebhoa C fy (Nov. L 154)
Cool" Ce ,ay (New. LI4)Cot.. CerY (NeW. L1111,

eAk Cosly(No. L 104)
ClsdCesmy (Nw. L 154)

C~~f.ouny (Nw. L.2IM)
* mm Cowry (New. L125)

NevOWP OMat (NeW. L. taf-
Hoke costly (New. 1.1Wal)

~Cool? 4W.L 4
W.Or.I (Nv. 1. 155)

vem' , C . I. sIM)
WUneilaeiralk (N 1.11
Wear- Gmr (PNe' 1. 25W)
Wiapm C"Alry, (Mi. . lNMI)

lsewb Carohs a lf"r,'el Imcr. 1.1NInd)

Todd Cety (New. I. tn)

r.•. (mluwwid.) (Now. 1. I l
VW" (Atwifef) (Ne. 1.141W"mIAl IPk* folle,,tn8 co, awl)y

Coab l Coviall (Nov, L. Iol|

S Oft m Powh - s.im
I 'M -
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* Fededs R*t@r / Vol. 46 fRo. s 1 Thursday. January A. 1S1 . Rules and Regulations S71

m6mAAr. 7he Ationey Castsl
Spbtlshed as a &4a rule. effective
January & SiM. a trvislon O is CI.
hn SL. (Predum for t4

. Admtraion of Section Iof the
SVo1ing Rlhts Act of 190. a amended)
(IR Dec. 8l-,S. appearinS 148 FR 67
Jeatary S. Ir), That n,, requires
correctioe and Is oeced as shows

-below.
SWSCtW DAMS Januay 5.19SM.

* PCI PIFIUMI WIMOATIUO CONTAC'r
Dvid N. Hunter. Attorney. Votng

.Seda.v Cl itOts Division.
Departmntl of justb. Washington. D.C.

(2o (= n724-a

Gesenl Order No. 81
L In the Table ol Coateu". th

-headings for I I S. and SIM (both
appearinl at 46 FR S7M lill column)

.bould be changed to coeepond to the
hadig at forti tazt of the

.. 3(a) The bsadim to 131.45
appearsn ot 48 FR 7. Ant colmn and
am third colum) should read. "I s.4s
XRco s ders tion of objectiou at the
ntan of the Attorney Case)d"
( (b) In 1II6.4(a) (apeaM n at 44 Flt

t17 third coumn). im tbe ot "
S"alstanca should read tastaoue.
am. AInt olun). in g t460

• perlsts" ehdoad read -p'nwmt" and im
. the aLath Use 'UAtw" hould read

'~In numbered camee(4) ofparsphI I
(*t o(f I.,I ,(ppeAnS at 44 FRP S
second column) the phas "to whic
eletiom returns a twnwsbe should
read "for which election re u a

L t I SJ(). the W iRe
*(apspearngat4GFRlV swcnd column)

"suld read -hlbted purpose or
Heect. a" arsthr than pohibitd

pupo or efect ad."

.1 theAppndL.lOw U Nor*
WO Carolin o to wlcb the
Preceano Nereuotf leCtion S of

Ste Vilng JhU Act apples (.ppearin
at 44 FR SM0. Wt soha) Graves
Cow ty holdd red"CMV Com y."

-61. 4 Mb a d u aw,. 1 4



NUMBER OF CHANTS SUBMITEU UNDER SECTION 5 AND kIVILVEo BY
THE DEPARTMIIT OF JUSTICtE BY STATE AND YEAR, 1965-S-PT.BER 30, 1981

STATE

ALABSAA
ALASKA"
ARIZONA**&&
CALIFORNIA*
COLORADO*
CONNECTICUT*
rLORIDA*
GE.ORGIA
MAMAI I
I DAH*
LOUISIANA
MAINE*
NASSACHUSETTS**
MICHIGAN*
MiSSISSIPPi
NLI HAMPSHIRE"
MEN MeXicO'
Ni YORK*
OKLAHNOA'
NORTH CAROLIHA*
SOUJ H CAROLI NA
SOUTH DAKOTA6
TEXAS
VIR GINIA
WYOMING&

TOTALS

1965 1966 1967 1968 1969 1970 1971 1972 1973 1974
1
00

0
00

0
00

0
00

13

0

2
.0
0
0

86
0

19
0

111 60
0 -69 33
6 1

58

28
5

1975 .1976

2 09
012
0
0

0 0

0 1 0 62 35 60 138 226 114 173 2840 0 0 0 0 0 0 0 0 0 00 - 0 0 0 0 0 0o 0 0 0 2 3 71 136 283 137 255. . . . . . . . . 0 0. . . . . . . . . 0 0

0

0 4

0
0

0

0

0
25

0

0 0 4 28 221 68 66

0r
52*

0 0 2 75 28
37 80 114 160 117

35
135

0 11 0 46 344 181 123
. . . . 0 0 0

41
0
- 0 65

84 7v 106
- 0 1

54 293 125
221 201 419

- 0 0
- 249 4,694

186 259 3011 0 0

0
107

0

349
3

22a
382
12

0
57

252
6
0

303
3

11
3

1520

1 26 52 110 134 255 1,118 942 850' 988 2,078 7,472

* Selected county (counties) covered rather than entire state.Selected town (towns) covered rather than entire state.
" Entire state covered 1965-19601 selected election districts covered

since 1975 entire state covered.
- Not covered for years indicated.

A

0-4

1970-19721



NUMI R Or CMANS 5UBIS1TTED UNDER SECTION
DEARTYNIT or JUSTICE. BY STATE AND YEAR,

5 AND REVI1EED BY THE
1965-SEPTERDWC 30, 1981

STATS

ALASKA"&
ARIZONA""
CALIFORNIA*
COLORADO*
CONNECTICUT**
rLO71*
GCONGIA
NAWAI I
IDgAaO
LOUISIANA

AINe*
MASSACiUSETTS*
MICHIGAN*&
NISSISSIPPI
NEW MAPSNHRLt
MN MEXICO*
MDI YORK*
OKILAIQIA
NORTH CAROLINA&
SOUTH1 CAROLINA
SOU11W MDTA&
TEXAS
VIRGINIA
MTYCHII

TOTALS

/ /11977 1978 1979 1980- 1981'-

IS3
0lea

160

99

4
08

242

00

490
00
0

1140

96
0163

299
0

1.735
434

0

146
25

311
Los

34
0

46
444

0
0

254

6

123
0

I

2,43

142
1

163

147
0

26
371

0
0

336

0
112

0

295
a

655
69
36
0

28
689

3
I

356

00
153

0

256
11

240
26
23
0

91
563

12
0

244

65
0

117
0

72 27 25 298

i56 69 156 230
212 136 192 28

2 4 0 1
25
14
0

2,917
267

0

4,188
464

0

1.935
637

0

4.007 4.675 4.750 7,340 S,039

it/ In 180. th Wthod for counting Chancses was altered to
more accurately reflect thi number of changes submitted.

j/ Tbrough September 30, 1961.

I /

TOTAL

1,973
48

1,978
721
256

0
259

3,654
21

1
2.840

3
82

3
1,306

0
65

790
1

1,428
2.690

7
18,143

3,567
1

39,637

-A



J

NUMBER Or CHANGES SUBMITTED UNDER SECTION 5 AND REVIEWED BY 1/
THE DEPARTMENT OF JUSTICE, BY TYPE AND YEAR, 1965-SEPTEMBER 30, 1981--

TIPS OF CHANGE 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976

REDISTRICTING
ANNEXATION
POLLING PLACE
PRECINCT
ItIGISTRATION
INCORPORATION
ELECTION LAk
BILINGUAL
MISCELLANEOUS
1NOT WITHIN THE

SCOPE OF SECTION S

0 2 4 0 12 25 201
0 1 2 0 2 6 256
0 2 4 4 7 28 174
0 2 9 7 11 22 144
0 0 1 0 0 2 52
0 0 1 0 0 0 4
1 18 24 96 67 105 226
0 0 0 0 0 0 0
a 0 0 3 14 8 15

0 1 7 0 21 59 46 3 9 15 206 105 86 84

1 26 52 110 134 255 1,118 942 850 988 2,078 7,472 4,007 '4.675

1/ These figures are based on computer tabulations.
Zitlons.plus 7 others which were added in 1980. For
were used throughout.

The computer program Is limited to the above general classifi-
purposes of this chart, however, the pre-1980 classitications

1977 1978

TOTALS

97
272
127
69
15

1
332

0
26

47
242
131

55
6
3

258
0

99

55
244
154

81
4
1

422
0

12

53
571
408

82
46

5
620

22
65

335
1,499
1.983

608
147

15
1.831

781
168

79
939
844
266
366
12

1.094
171
150

48
880

1,402
299
162

5
1.450

280
65

(continued)

0
0
CI



TYIm OF CHANGE 1979 19803/ 1981Y TarAL

REDISTRICTING
ANNEXATION
POLLING IPLACB
PRECINCT
REGISTRATION
INCORPORATION
ELECTION LAW
BILINGUAL
HISCLLANMEOUS
NOT WITHIN Thc score

Or SeCTION 5

53
1,130
1.122

542
271

11
10230

294
68

85
1.205
3.058

984

743
58

724
201
284

141
1,234
16049

830
325
89

577
112
682

1,237
8,483

10,497
4,00s
2,140

205
9,075
1,861
10659

29 0 0 671

4.750 7.340 5,039 39,837TOTALS

_2/ In 1,90, the method for counting changes was altered to are accurately reflect the number of changes submitted.Prior to 1980, the number was recorded at the time the submission was received and was based upon charoaes evident
on the Lace of the submission. Since 1900, the number has been recorded after the submission has been anaysed tn
detail and thus reflects all changes, including those not evident on the face of the submission.

I/ Though September 30, 1981.



ATTACHMENT D-1

LISTING OF OBJECTIONS PURSUANT TO SECTION 5

OF THE VOTING RIGHTS ACT, 1965 - DECEMBER 31. 1974

JURISDICTIONS AFlRCTED

State 0

baldwin, Dale, organ,
Montgomery. Mobile, I^Leo
Rcamblo. and Russell Counties

Mobile County

state *

irwifnthan (Jefferson Cty.)

Talladega (Talladega Cty.)

Autauga County

State*

STATE ALABAMA

TYPES OFCHANCES OS1JCED 20

Candidate QuaL if teat ion

Miscellaneous (poll list signature
requirement in eight counties

Miscellaneous (poll list signature
requiremnt)

voter Registration Procedure

method of election (numbered posts)

method at election (anti-single shot)

Method of election (at-large for school board
and county ccw1iss ones. majority vote for
coiissiooers )

Miscellaneous (two changes restricting
assistance to illiterates)

* state enactment

DATE Or
OBJCTION

6-1-69

11-13-69

12-16-49

3-13-70

7-23-71

3-20-72

4-4-72



STATE, ALABAMA

JURISDICTION$ AFFECTED

state *

state *

Mobile (Mobile Cty.)

Pike County e

Sumter Cty. Democatic
Executive Commattee

TIME OF CHANGES OJECCD TO

Candidate QualificationsI (two changes
in signatwe requiremnt.)

Method of Election (elective to appointive
Justices o the peace)

Candidate Qlual if ication

Methods of Election (mJorLty votes
residency requLements staggered terms)

IMethod of E~lection (antL-siengle &hot)

S;TKTB ARIZOMNA

TYPES Or CHANGES OBJECTED, TOJURISDICTION AFfrZCTgD

state *

y Withdrawn 3-15-74.

Miscellaneous (method of circulating
recall petitions)

DATE Or
OBJECTION

0-14-72

12-26-72

7

8-3-73

6-12-74 -a6

10-9-73 _/

I



STATE& GEORGIA

JURISDICTIONS AFFECTED TYPES Or CriANGES OBJECTED 70

State * Miscellaneous (assistance to illiterates)

State & Miscellaneous (assistance to illiterates
literacy tests poll officials' qualifications)

&tat* b Voter Registration Procedure
(literacy test for registration)

Webster County Consolidation of Political Units (consolidation
for special election)

Clarke Cty. Board of Education * Porm of Government (reduction in sie of board)lf
Redistricting

Bibb County Board of Education method of Election (at-large)

Ninesville (Liberty Cty.) Methods of Election (majority vote# numbered
posts)

Newnan (Cowets Cty.) Method of Election (numbered posts)

Albany (Dougherty Cty.) I rolling Place

Conyere (Rockdale Cty.) * Methods of Election (term of offices
numbered postal majority vote)

Waynesboro (Burke Cty.) * Method of Election (majority vote)

Albany (Dougherty Cty.) * Miscellaneous (dates of elections)

Jonesboro (Clayton Cty.) ethods of Election (numbered posts
majority vote)

state * Redistricting (congressional)

state e Redistricting (state Senate and House)

IState * Redistricting (state House)

1/ Withdrawn 12-7-73 upon modification of plan.

DATE Or
OBJECTION

6-"-'s

7-11-68

8-30-64

12-12-64

S-6-71

8-24-71

10-1-71

10-13-71

I-16-?I

12-2-71

1-7-72

1-7-72 1/

2-4-72

2-11-72

3-3-72

3-24-72



STATEs GEORGI&

JURISDICTIONS AFFECTED

NeWman (Coweta Cty.)

Iviggs county 0

t~hm*vill* school board 0
(Thomas Cty.)

Atlanta (Fulton Cty.)

Sarnis County*

Cochran (leckley Cty.)

Cuthbert (Randolph Cty.)

Octll (Irvin Cty.) *

Sumter Cty. School Board

Noganaville *
ITroup Cty.)

Perry Muston Cty.)

Thomasville board of education
(Thomas Cty.) *

TYPES OF CrAnGES OBJECTED 70

Methods of Election numberedd posts#
majority vote)

Methods of Election tat-large$ residency
requirement)

Nethods of Election (numbered postal
majority vote)

Polling Places. Voting Precincts

Ntbod of Election (nubered posts)

Method of election (majority vote)

Method of Election (nmbered posts)

Method of Election (majority vote)$ Candidate
Qualification (filing fee Increase)

Methods of Election (at-largel residency
requirements majority vote)

Haiods of Election (aJority vote for
city councils majorLty vote and numbered
posts for school board)

Method of Election (majority vote)

Methods of Election (majority votes
residency requirement)

DATE OF

OJECTION
7--31-72

6-7-72

8-24-72

11-27-72

12-S-72
1-29-73

4-9-73

6-22-73

7-13-73

8-2-73

5-14-73

8-27-73

./ Withdrmn 3-30-73 because change was in effect in 1964. prior to overole of the Act.

I

I



JURISDICTIONS AFFECTED

Albany (Dougherty Cty.)

Mast Dublin (Laurens Cty.) e

Ft. Valley (Peach Cty.)

Fultoo County *

Clarke Cty. Board of Education

LuLiville (Jefferson Cty.)

Seat Dublin (Laurens Cty.)

MerLiwtber County *

Jones County

Thomson (icDuffte Cty.)

Wadley (Jeffecson Cty.)

/ Withdrawn 7-2-76.

Withdrawn 10-25-74.

STATts GEORGIA

TYPES OF CHANGES OBJECTED TO

Candidate Qualification (tiling tees)

Methods of Election (numbered poatas
staggered terms)

Methods of Election (numbered postas
majocLty vote)

Methods of Election (numbered postas maCority
vote)

Methods of Election (at-large; majority
votes numbered posts)

Methods of Election (numbered pasts;
majority vote)

iacellaneous (postponement of election)

Method of Election (at-large)

Polling Place

Methods of Election (numbered posts$
staggered terms; majority vote)

Methods of Election (numbered postal
majority vote)

DATE or
OBJECTION

12-7-73

3-4-74

5-13-74

5-22-74 _/

5-30-74

6-4-74

6-19-74

7-31-74
6-12-74

9-3-74

10-30-74

-1
0~



STATE& LOOSIkANA

JURISDICTIONS AFFECTED

state e

St. Helena Parish

Jefferson Davis Parish

As ptiom Parish

Franklin Prish

St. Charles Parish

Jefferson Davis Perish

Ascension Parish

Bossier Parish

Vesots Parish

East baton Rouge Parish

Webster Parish

,I/ ithrawn with respect to school

I Z/IWithdrati 10-1-71.

A/ Withdrawm 9-14-71.

TYPES Or CHANGES OBJECTED TO

Method of Election (elimination of a
minimum of 5 districts for perish
police juries ad school boards)

Method of Election (at-large police jury)

Method of Election (multi-member
police jury districts)

Madistricting (school board)

method of Election (at-large police jury)

Method of IElection (at-large police jury)

Redistricting (school board)

Redistricting (police jury)# Method
of Election (multi-member districts)

Redistricting (school board)

Method of Election (at-large police
jury)

Form of Government (parish council expansion)

Redistricting (police jury)

boards 4-14-72, upon subsequent state action.

DATZ Or
O&3ECTION

6-26-69 /

S-14-71

6-4-71

7-6-71

7-6-71

7-22-71

7-23-71

7-23-71

7-30-71

6-6-71

6-6-71

3-6-71

01

y



STAEs LOUISIANA

JURISDICTIONS AFFECTED

Point* Coupes Pariah

Statet

Natchitoches Parish

Bast Peliciana Parish

St. Nolema Pariah

Caddo Parish

St. James Parish

Cast reliciana Pariah

Ste Nsry Parish

St. Melona Parish

Ascension Parish

Cast Felicians Parish

Point. Coupes Parish

Lafayette Parish

Lpke Providence (East
Carroll Parish)

TTPES OF CHANGES OBJECTED TO

Redistricting (police jury)

Redistrictings (Houses Senate)

Redistricting (school board)

method of election (at-large police jury)

Method of Election (at-large police jury)

Redistricting (school board)

Redistricting (police jury)

Redistricting (police jury)

Redistricting (school board)

Method of Election (staggered terms
for school board)

Redistricting (school board)! Method of
Election (multi-mmber districts)

method of Election (multi-mesher school
board districts)

Redistricting (school board)

Redistricting (school boarded
Method of Election (multi-member
districts)

Anexa tion

DALTE or

8-9-71

9-20-71

'-20-il

9-20-71

10-S-i!

10-4-71

11-2-71

12-2-71

1-12-72

3-17-72

tI-

4-20-72

4-22-72

6-7-72

6-16-72

12-1-72



STATEs LOUISIAXA

0

0

0
w

co.

a-
TYPES OF CHANCES OBJECTED TO

Polling Place

Redistricting (city council)

method of Election (numbered posts for
all multi-member districts)

Annexation

Redistricting (city council)

Polling Place

Method of Election (residency requirement)

Redistricting (school board and police jury)$
Method of Election (multi-member districts)

Redistricting (school board and police jury)$
Method of Election (multi-member districts)

j/ Declaratory judgment received 7-29-76.

7 JURISDICTIONS AFFECTeI

St. Landry Pariah

Now Orleans (Orleans Pariah)

State *

Newellton (Tesa Parish)

no Orleans (Orleans Parish)

new Orleans (Orleans parish)

iogalma (Wshington Pariah)

Evangeline Parish

evangeline Parish

tkTEz or
OW=~T:Q.

12-4-72

1-15-73

4-20-73

6-12-73

7-9-73 i/
7-17-73

10-29-73

6-2-74

7-26-74

cc



STATE& MISSISSIPPI

JURISDICTIONS AFFECTED

State

state

state

Copiab County

tasks County

Warren County

arion County

Jasper County

Grenada County

Attala County

mind* County

Lafayette County

Yagoo County

SOate
irt. County

TYPES OF CHANGES OBJECTED TO

method of Election (elected to appointed
county superintendents of education)

Rethod of Election (at-large)$ Two Candi-
date QOalifications

Niscellaneous (repeal of assistance to
illiterates)

Redistricting

Redistricting

Redistricting

Redistricting

Reregiatration

Nethods of Election (at-largea
numbered posts)

Methods of Election (numbered poetbas at-large)

Redistricting

Polling Place

Redistricting

methods of Election (at-largel numbered posts
for county boards of supervisors)

Redistricting

DATE or
OBJECTION

5-21-49

5-21-69

5-26-69

3-S-70

1-3-71

4-4-71

5-25-71

6-8-71

6-30-71

6-30-71

7-14-71

7-16-71

7-19-71

9-10-71

12-3-71



STATEs MISSISSIPPI

JURISDICTIONS AFFECTED

Marshall County

Grenada (Grenada Cty.)

Tate Coumty

ldianola (Sunflower Cty.)

McComb (Pike Cty.)

vollandale (umhington Cty.)

Grenada County

Pearl (Rankin Cty.)

Sbew (Bolivar Cty.)

state *

TYPES OF CHANGES OBJECTED TO

Voting Precincts! Polling Places

Methods of Election (at-large# numbered
postal majority vote)

Redistricting

Method of Election (numbered postal)

Annexation

Method of Election
city clerk)

ledistricting

Incorpocat ion

Method of Election
city clerk)

Method of Election

(elected to appointed

(elected to appointed

(open pcinary)

Attale County redistricting

1/ Withdrawn 9-12-73.

31 Withdrawn 1-3-74 upon modification of annexation policies.

OBTE OF
OBJECTION

12-3-71

3-20-72

11-28-72

4-20-73

S-30-73
7-9-73

8-9-73

11-21-73 y
11-21-73

4-26-74

9-3-74

)--'



BTATK NE YORK

JURISDICTIOIS AFFCTED

King*. keen- and
IeV York couetioes

m Yot (DMw Tot Cty.)

?'IPES OF CHANGES OBJWCED TO

odistrictings congressional! state
Senate! state Assembly)

Lhre Polling Places

1/Uitb4ram 11-14-77 up=a addition of otter polling places,

STATEs NORTH CAROLINA

JOISDICTIONIS AFFECTED

Plymouth (Wahington Cty.)

State

state

TYPES OF CHANGES OBJECTED TO

method of Election (at-i.r.,-)

voter Registration prnoe. ,.. (literacy
test for registration)

Voter Registration Procedure (literacy
test for registration)

IMethod of Election (numbered posts In
state house and Senate)

Method of Election (numbered posts In

state mouse and Senate)

OBJECTION

4-1-74

g-3-74 y

DATE or
OBJECTION

3-17-71

: -le-ii

4-20-71

7-30-71

state * 9)-27-71



JURISDICTIONS AFECTED

state

State *

Aiken County

Salud County

state

Darlington (Derlington Cty.)

Clarendon County *
!

State C

Dorchester County

cClellanville (Charleston Cty.)

Welterboro (COlleton Cty.)

STATEs SOUTH CAROLINA

TYPES OF CHANGES OBJECTED T)

Redistricting (Senate); Methods of
Election (multi-member district
numbered postsl majority vote)

Method of Election (numbered poets for
all multi-member office&)

Method of election (numbered posts)

Special Election (school district referendum)

Redistricting (Senate); Methods of Election
(multi-member dLstCiCts; numbered posts
majority vote)

Methods of Election (majority vote;
residency requirement)

Method of Election (abolishment of elected
superintendent of education)

Redistricting (lfouse); Methods of Election
(multi-member districtsl numbered posts#
majority vote)

Method of Election (at-large)

Two Annexations

method of Election (residency requirement)

1/ Withdrawn 10-21-74 upon modification of annexation policies.

OBJECTION

3-6-72

6-30-72

6-2S-72

11-13-72

7-20-73

0-17-73

11-13-73

2-14-74

4-22-74

3-6-74 1/
5-24-74



A
JUSRIDICTTONS AffECtED

SLancaster Cty. board of education*

Calbom Cty. Hoard of Education

91opw11l (Lee Cty.)

kmberg County *

Ckarleston (Charleston Cty.)

Charlesto County *

Lancaster County '

York County

STASte SOUTH CAROLINA

TYPES OW CHANGES OBJEWCED TO

Methods of Election (staggered terms
numbered posts) e Form of Government
(decreased board sixe)

Methods of Election (at-large staggered terns)

method of Election (staggered teams)

Methods of Election (et-large# residency
requirements stq,,red terms)

Seven Annezations

methods of Election (at-larges multi-
member districts! numbered poets majority
vote residency requireneat)

Methods of Election (numbered poets majority
vote residency requirements, staggered terms)

Method of election (at-large)

_/ Withdrawn S-13-7S upon adoption of single-member districts.

1

DATE OP
0JETIC10

7-30-74

6-7-74
'-3-74

9-3-74
9-20-74

9-W074 L
9-24-74

10-1-74

11-12-74



STATEs VIRGINIA

JURISDICTIONS AFFECTED

Portmouth

&Actmwmi

tate *

Caroline County

Necklenburg County

Petersburg

Mrtinsville

Newport News

Suffolk

TYPES OF CHANGES OBJECTED TO

N&Utod of Election (40t plurality requirement)

Annexation

vRdistricting. (House multi-member districts$
Senate districts)

voting Precincts

Redistricting (multi-member districts)

Annexation

Voting Precincts

Polling Place

Polling Place

/ ithdrasm re souse plan 6-10-71.

/ ithdraws 10-24-74.

MYSR or
OBJECTION

6-26-70

5-7-71

5-7-71 I/

9-10-71

12-7-71

2-22-72

4-19-74

5-17-74

9-23-74 2



LISTING OF OBJECTIONS PURSUANT TIJ SECTION 5

OP THE '.OTING RIGHTS ACT. NOTING POST-OBJECTION ACTION,

JANUARY 1, 1975 THROUGH DECEMBER 31. 1981

POST-OBJECTION ACTION COD~s

A.
B.

C.
0.

to

G.
f.

I.
J.

Compliance without litigation or new submission.
LLtigastion - Section 5 enforcement action - U.S.
Litigation - Section S enforcement action - private.
Litigation - Section 5 declaratory relief action.
Litigation - private non-Section 5 action mooted change (court altered procedures underlying the
Section 5 change).
New Submission - no objection.
New Submission - objection.
Object ion vi ttidravn.
Change implemented over the objection--appropriate action being considered.
Recent objection--compliance being monitored.

aW
z

0m



STATS: ALABAMA

aUmIsDICTIONS AfECTEB

taUllaisga Ifalladega Cty.)

IaIrfield (Jefferson Cty.;

Alabaster 1helby Cty. )

Besmenr (Jefferson Cty.)

bemix City (Russell Cty.)*
State*

Pickems County

Bibb and Hale Counties

Noble (Nobile Cty.)O

Pickens Ctyo Hoard of Education

Cbmbers County*

Chambers County
boakd of Education*

I
Baie County

- State enectapnt
/ Wi thdrawn 10-1-76.

TYPES Or CHANGES OBJECTED TO

Method of Election (numbered pouts)

Annexation

Six Annexation*

Seven Annexations

Method of Election (staggered term)

Miscellaneous (party nomination date#
contested election procedures)

Redistricting (Democratic Party
Executive Committee)

Consolidation of Political Units (two
counties combined into one judicial
district)

Form of Government (mayor-council)#
Miscellaneous (specified duties for
commissioners)

Methods of Blection (at-largel numbered
posta)

Method of Llection (at-large nomination
of county commissioners)

Methods of Election (at-largel numbered
posts$ majority vote

method of tclection (at-large)

DATE or
OBJECTION

3-14-?

4-10-7S /
7-7-75

9-12-7S

12-12-75

1-16-76

2-10-76

2-20-76

POST-OBJEC TION
ACTION

A

r

I

A

V

A

3-5-76

3-8-76

3-10-76

4-23-76

r

s, D



STATEs ALABAMA

JURISDICTIONS AFFECTED

beffleld (Colbert Cty.)

male County*

Alabaster (Shelby Cty.)

Barbour County*

Kaymevill. (LAwndes Cty.)

Clarke County*

Pleasant Grove (Jefferson Cty.)*

Selma (Dallas Cty.)

Sumter County*

batbour County

Conecub County*

Percy County*

suster County*

VijGox County*

Ba r County*

safbour County*

TYPES OF CHANGES OBJECTED TO

Methods of Election (at-largel residency
requirements numbered posts)

Method of Election (at-large)

Two Annexations

Methods of Election (at-lacges residency
requirements)

Incorporation

Method of Election (at-large)

Annexation

Redistricting

Voting Methods (voting mschine.)l
rolling Place Changess Method of Election

Redistricting

Method of Election (multi-member
districts)

Voter Purge

Voter Purge

Voter -Purge

voting Methods (voting machines)

Redistricting

OF POST-OBJECTION
OBJECTION ACTION

7-6-76

12-29-76

12-27-77

7-28-76

12-29-78

2-26-79

2-1-80

4-20-0

10-17-80

7-21-S1

9-14-81

9-25-21

10-2-01

10-26-I

10-26-81

11-16-81

B

Bs 0

I

me

r

D

C

J

J

S1. C, J

J

J

-

!Fli



JURISDICTIONS AFFECTED

Cocaine County College board

Apacbe Cty. High School
DLitLct N. 90

Apache Cty. High School
District No. 90

STAlE ARIZONA

TYPES OF CHANGES OBJECTED TO

Redistricting

Special Elections Bilingual Procedures
(oral publicity)

Special Elections Polling Places Bilingual
Procedures (oral publicity)

DATE or
OBJLCTION

2-3-75

10-4-76

3-20-60 /

POST-ObJECTION
ACTION

I

U

N

,/ wittdan 5-7-80.
I-A

STATE, CALIFORNIA

JURISDICTIONS ArrECTED

]uba County

Nonterey County

TYPES OF CHANGES OBJECTED TO

Bilingual Procedures (EnCglish-only
ballots candidate qualification
statement)

Bilingual Procedures (oral assistance,
tnglish-only ballots1 English-only
petitions and information materials)

DATE OFOBlJECTION

S-26-76 1/

3-4-77

POST-OBJacTIao
ACTION

N

j/ Nitdcavn 5-19-78 ulon receipt oc revisions to procedures.



STATEs GEORGIA

JUIDICTIONS AFFECTED

"tockbridpe (Henlry Cty.)

Newman (Coweta Cty,.)

Macon (Sibb Cty.)

Madison (Morgan Cty.)*

Some (rloyd Cty.)

Saris Cty. Board of
Education*

Covington (Newton Cty.)*

Ocilla (Irvin Cty.)

some (Floyd Cty.) Board
of Commissioners and
Board of education

Crawfordvil le*
(Talliaferro CtV.J

Athens (Clarke CMy.)

TYPES OF CHANGES OBJECTED TO

Voter Begistration Procedure

Netbod o election (staggered terms)

tedistricting

ethods of Election (majority votes
numbered posts)

sixty Annexations

Methods of Election (at-large; residency
requirements)

methods of Election (majority votes
numbered postal staggered terms)

Candidate Qualifications (tiling fees for
aldermen and mayor)

eth~ds of Election (majority vote*
numbered posts, staggered terms for
City Commission and Board of Education;
residency requirement for Board of Education)

Form of Goverment (new charter)l
Methods of Election (majority vote;

numbered posts)

Method of Election (majority vote)

DATE OF
OBJECTION

5-9-75

6-10-75

6-13-75

7-29-75

8-1-75 ./
0-14-75

8-26-75

10-7-75

10-20-75

10-20-75

10-23-75

WOST-OWJECTION
ACTION

A

A

F

No, D

A

C F

D

1_ Partial withdrawal (47) 10-20-75; final withdrawal (13) S-S-S0 upon
ange in electoral systm.

I-'



JURISDICTIONS AFFECTED

Newton Cty. board of Education*

Glynn County*

Newton County*

Sharon (Taliaferro Cty.)O

Wilke* Cty. board of Education
and Cimmissloners

Social Circle (Walton Cty.)*

Long Cty. board of Education*

Nonroe (Walton Cty.)

Rockmart (Polk Cty.)

Palmetto (Fulton Cty.)

Sainbridge (Decatur Cty.)

I/1 Withdrawn 11-25-77.

STATEs GEORGIA

TYPES OF CHANGES OBJECTED TO

Methods ot Election (at-largeg multi-member
districts$ staggered term majority votes
residency requirement)

Methods of Election (majority votes stag-
gered terms)

Methods of Election (at-large. multi-
member districtsg staggered terms/
residency requirements)

Method of Election (residency posts)

Methods of Election (at-large residency
requirements staggered terug numbered
posts)

Methods of Election (staggered terusa
increased term)

Method of Election (residency requirement)

Two AMnesations

IMethods of Election (at-lrge residency
requirements)

Method of Election (numbered posts)

Form of Governments Methods of Election
(majority votes numbered posts)

D TE Or
OBJLCTIGM

11-3-75

11-17-75

2-10-76

6-4-76

6-16-76

7-16-76

10-13-76 _-
11-26-76

4-27-77

6-3-77

MOIUT-OJElCTIO
ACTION

F

D, A

A

0

A

F

A

A

C

C"



STATS& GEORGIA

JUnISDICTIONS AFFECTED
Charlton COmty*

Charlton Cty. b oard of
education

Moultrie (Colquitt Cty.)*

lockdale Couaty*

City of Palmetto (Fulton Cty.)*

College Park (Uulton Cty.)

forrell Cty. oard of Education*

Quitman (eook Cty.l)

savannah (Chatham Cty.)

KUngeland (Canden Cty.)

TYPES OF CNANG95 OBJECTED TO

Methods of Election (numbered postal
staggered terml)

Methods of Election (at-large# residency
rcquirementl numbered postsS Staggered
temes majority vote)

Method of Election (majority votel

I1ethods of Election (at-laep numbered
postal staggered termap majority vote)

Method of Election (majority vote)

Medietrictings Seventeen Annexations

Methods of election (at-large# staggered

temsp residency districts)

Metbod Of election (majority vote)

Annexationg Methods of Election (at-
larges numbered posts)

1t1ling Place

OBJECTION

6-21-77

6-21-77 L/

6-26-77

7-1-77

7-7-77

12-9-7 /

12-16-77

6-16-7s

6-27-75 A

6-4-78

PI6T-GaJECTION
ACTION

I

C

A

s. o

C

Ai

Declaratory judgment received 11-1-75.

Niltbdrawn 9-9-77.

ithdrMw to annexations only 5-22-79.

41tbdravn 10-2-78.

/



JUUISDICTIONS AFFECTED

Mitchell Cty. board of Erucation*

Lakeland (Lanier Cty.)1

Pike Cty. Board of Education*

Uhn9y COuntyd

meosy Cty. Board of Education*

Statesboro (BulXoch Cty.)

Alapeha (Berrien Cty.)*

ienry County*

Dooly county*

Statesboro (Bulloch Cty.)

1/ Withdraws S-2-79.

SVithdcram 2-9-79.

STATEs GEORGIA

TYPES OF CHANGES OBJECTED 70

Methods of Election (at-largeo numbered postal

Ua3orLty vote)

Method of Election (numbered posts)

Methods of Election (at-larcge residency
requi rement)

Methods of Election (at-larges residency
requirements staggered terms)

Methods of Election (at-lkrgep residency
requirements staggered terms)

Annexation

Methods of Election (numbered posttal
majority vote)$ Voter Registration
Procedure (dual registration)# Candidate
Qualification (filig fees)

Redistrictingi Method of Election (at-large)

Methods of Election (at-large; residency
requirement; staggered terms)

Annexation

DATE or
OBJECTION

9-15-78 j

10-17-76 *1

3-15-79

7-23-79

7-23-79

12-10-79

3-24-80

S-27-S0

7-31-S0

8-15-80

PORT-OWE&CTION
ACTION

C

C

C

A

A

C

C

A



STATEs GEORGIA

JURISDICTIONS AFFECTED TYPES OF CHANGES OBJECTED TO
DATE Or POST-OBJECTION

OBJECTION ACTION

Dekalb County

Statesboro (Bulloch Cty.)*

August& (Richmond Cty.)*

Griffin-Spalding County Board
of Education (Spalding Cty.)*

State&

Voter Registration Procedure (disallowance
o' neighborhood voter registration drives)

Method of Election (increased terms)

Method of Election (majority vote)

Methods of Election (abolition of
multi-member districts and residency
districts numbered posts)

Voter Registration Procedureal
Miscellaneous (voter assistance)

I/ ithdrawn 5-13-LI.

9-11-0

2-2-Sl 1/

3-2-81

7-6-S1

9-16-S1

Ii

J

A



STATra WUISIAMA
-I

U'

JURISDICTIONS AFFECTED

Orleans Pariah*

Ltoteb

Rapids Pariah

Shreveport (Caddo Parish)

Many (Sabine Parish)

Ouachita Pariah School Board
Ouachita Pariah)e

New Orleens (Orleans Parish)

Pointe Coup. Parish

Pointe Coupe* Pariah

baton Rouge (Least Baton Roue
Parish)

Baton Rouge (East baton Rouge
farish)*

1/1 Withdrawn 5-12-i8 upon annexation

2/1 Withdrawn 4-17-79.

Withdrawn 10-10-30.

4' Withdrawn 10-10-O0.

TYPES Or CHANGES OBJECTED 12)

Sedistrictingl Methods of Election majorityy
votes numbered post)

,Method of Election (full slate requirement)

Redistricting& (police juryS school board)

Fifty-one Annexations

Redistricting

Miscellaneous (disenfranchising residents
of the City of Monroe from Ouachita
Pariah school board elections)

Polling Place

Polling Place

Polling Place

Form of Government (creation of Division OCa
'Judgeship)

Vorn of Goverment (creation of Division "D°
Judgeship)

of minority area and change in electoral system,

DATE OV
OBJECTION

3-15-15

12-15-75

12-24-75

3-31-76

4-13-76

3-7-77

5-12-78

S-ILI-7

10-20-78

2-7-80

PoWI-OBJECTION
ACTION

r

A

A

r

A

G

H

II

2/

Y,

2-7-80 ./ f



STATEs MISSISSIPPI

JURISDICTIONS AFFECTED

Grenada (Grenada Cty.)

IolivaC Cty. Bard of Education

Grenada (Grenada Cty.)

state*

State&

"acres County

Lawdes Cty. Board of Education

Clay County

Kemper* Warren& Marshall@
Season and Ldake Counties*

Grenada County

State'

KoCiuaso (Attala Cty.)

Vicksburg (Warren Cty.),

Jackson (minds Cty.)

TYPES OF CHANGES OBJECTED TO

Annexation

Metbd of Election (at-large)

Six Annexation*

Candidate Qualif ication Requirements

Fledistrictings (ousel Senate)

tolling Place

Method of Election (at-large)

5eo Polling Places

method of Election (at-large school
boards in five counties)

msdistrictLnaq

Method of Election (open pCimary)

Netlhods of Election (at-larges numbered
p8tse majority vote)

Annexation

Annexation

DATE OFOBJECTION

2-5-75 1/

4-8-7S

5-2-75 2/

6-4-75

6-10-75

6-16-7S

6-23-75

7-25-75

12-1-75

3-30-76

6-23-76

9-20-76

10-1-76

12-3-76
4/
A,

VIubT-OBJECTICM
ACTION

F. rH

a. C. G

&

A

F

A

5, C

G

a

Ire N

V

wi' Uithdrawn 6-25-76 upon annexation

21 Withdrawn 6-2S-76 upon annexation

SWithdrawn 4-26-77 uion submission

A I W4I ,,r.ien 7-*7- -.

of minority area.

of minority area.

of s1ijle-member district plan.

)-6

-0



STATE: MISSISSIPPI

JURISDICTIONS AFFECTED TYPES Or CHANGES OBJECTED TO
DATE OF PST-OBJECTION

OBJECTRON ACTION

Tunics County

Lexington (Molrs cty.)

Lee County

Canton (Madison Cty.)

Coaboma, DeSoto, Holmes,
Humphreys, Letiore, Quitman,
Sunflower, Tallahatchie# Tunics
and Yazoo Counties*

Sidon (Leflore Cty.)

state*

wal'thall County

state*

state*

Tunics County

Louisville Nunicipal Separate
School District (Winston Cty.)

1/

Method of Election (elective to appointive
Superintendent of Education)

Method of election (at-large)

Rsregistrat ion

Redistrictin

Methods of Election (school boards in 10
counties by at-large# residency
districts)

Annexation

Redistricting (House; Senate)

Redistricting

Methods of Election (open primary majority
vote)

Miscellaneous (three changes restricting
assistance to illiterates)

Voting Methods (paper ballots to voting
machines)

Method of Election (majority vote)

1-24-77

2-25-77

4-4-77 1/
4-13-77

7-6-77

10-28-77

7-31-76 Z/

11-27-78

6-11-79

7-6-79

10-16-79

3-28-90

Witldrawn 8-19-77 upon submission of modifications to procedures.
I

DqclerAtorY Judgment received 6-1-79,,

A

A

K

A

F

A

a

A

a

A

I



STATEs MISSISSiPPI

1k JURISDICTIONS AFFECTED

/Ansb9e Grove (Marislon Cty.

Batesville (panola Cty.)

Mendenhall (Simpson Cty.)

state*

Indianola (Sunglower Cty.)

Molly Springs (Marshall Cty.1

TYPES OF CHANGES OBJECTED TO

Incorporation

Ridistrictilng

Annexation

voter Purges Miscellaneous campaigningg

restriction near a polling place)

1065 Annexat ion

Redistrict ing

DATE OF UOS-EJojecTImN
OBJECTION &CTIOW

6-2-0

'-29-S0

1-12-S1

4-6-S1

6-1-S1

'-9-SI

A
J

J

J

C

a

STATE& NLW YORK

JURISDICTIONS AFFECTED TYPES OF CHANGES OBJECTED TO
DATE OF POST-OBJECTIUNOBJECTION ACTION

New York Cty. Democratic Party

New York (Nevwork, Bronx, and
Ring. counties)

New York (New York, Bronx, and
Kings counties)

Consolidation of Political Units (leadership
areas In 62nd State Assembly District)

Miscellaneous (bifurcation of councilssnic
districts)

Redistricting (city council)

9-3-75

9-18-S1

10-27-81

A

A

a



STATEt NORTH CAROLINA

JURISDICTIONS AffECTED

Lumberton City School District
(Robeson Cty.)*

Craven Cty. oard of Education*

Nobeso, Cty. board of Mducation*

Willimaton (Martin Cty.)

Rocky mount (gdgecoabe Cty.)

Pequotank County

Lauciburg (Scotland Cty.)

eidsville (Rockingham Cty.)

Greenville (Pitt Cty.)

Nev ern (Craven Cty.)

State*

State

TYPES Or CHANGES OBJECTED TO

Three Annexations

Redistrictingi Method of Election

Methods of Election (at-large staggered

terms)i Miscellaneous

Method of Election (staggered terms)

Thirty-six Annexations

Polling Place

Methods of Election (majority votel
separation of electoral contests)

Method of Election (staggered terms)

Method of Election (majority vote)

Two Annexations

Miscellaneous (prohibition of division
of counties in reapportionment)

Redistricting (Senateg Congressional)

DATE OF
OBJECTION

6-2-7S

9-23-75 _/
12-29-7S

2-4-77

12-9-77 2/

1-3-78

12-12-78

5-3-79

4-7-80

9-29-SO _/
11-30-S1

12-7-S1

POST-OBJECTION
ACTION

C

8

J

A

A

A

A

A

J

Withdrawn 3-15-76.

Withdrawn 6-9-76.

withdrawn 10-5-S1.

1/I

C-,



STATEs SOUTH CAROLINA

JURISDICTIONS AFFECTED

Cbarleeton (Charleston Cty.)

Clarendon County*

Bmbrg CountyO

Senca (Oconee Cty.)

Sumter Cty. School District no. 26

morry County*

Cameron (Ca)houn Cty.)

Sishopwille (La Cty.)

Sumtec County*

Calhoun rails (Abbeville Cty.)

Pageland (Chesterfield Cty.)

ollywood (Charleston Cty.)

Cbarleston County

TYPES OF CHANGES O0JECTED TO

Three Redistricting plans

Method of Election (elected to appointed
county supervisor)

Redistricting

Method of Election (majority vote)

Methods of Election (at-large# residency
requirements appointment of one trustee)

Method of Election (at-large)

Method of Election (majority vote)

Methods of Election (majority vote
staggered terms)

Method of Election (at-large)

Method of Election (majority vote)

Method of Election (majority vote)

Method of Election (majority vote)

Form of Goverment

DATE Oi'
OBJECTION

2-18-7S

9-6-75

7-3076 I/
9-13-76

10-1-76

11-12-76

11-15-76

11-26-76

12-3-76

12-13-76

3-22-7"

6-3-"

6-14-77

IOMT-OJECTION
ACTION

F

A

a

A

A

C,0 D, r, a

r

as C

A

A

a. C

jo ithdrawn 11-1-76.



JURISDICTIONS AFFECTED
Meber, County School board

Chester County*

AUlemdale County*

Colleton County

mullins (Marion Cty.)

Marion (Narion Cty.)

Micbols (Marion Cty.)

Lancaster (Lancaster Cty.)

St. George (lorchester Cty.)

Sock Mill (York Cty.)

dgetield County

Colleton County*

Cheater County*

4olleton County

state'

JURISDICTIONS AFFECTED
lodd County

Todd and Shannon Counties'

STATEs SOUTH CAROLINA

TYPES OF CHANGES OSJECTED TO
Method of Election (at-large)

Methods of Election (at-largea residency
districts for county council and
county school board)

Method of Election (at-large seats for
board of education)

Form of Governent; Nethod of Election
(at-large)

Method of Election (majority vote)

Method of Election majorityy vote)

Method of Election (naJority vote)

Method of Election (majority vote)

Method of Election (staggered terms)

Method of Election (majority vote)

Form of Government

miscellaneous (transfer of power to
unprecleared authority)

Miscellaneous (postponeament of elections
by single-nember districts)

Method of Election (at-lara)

Redistricting 'I.ouse)

STATE SOUTH DKKOTA

TYPES OF CHANGES OBJECTED TO
Nedistrictinj

Division of Political Units

DTE OF
OBJECTION

8-31-77

10-28-77

11-25-77

2-6-78

6-30-78

7-5-78

9-19-78

9-19-78

10-2-78

12-12-78

2-8-79

'-4-79

9-26-79

12-19-79

11-16-81

DATE or
OBJECTION
10-26-78

10-22-79

POST-OUJrCTION
ACTION
A

a

F

A

A
I

A
A

I

A

C

J

POST-OBJECTION
ACTION

a
be D

I



JURISDICTIONS AFFECTED

Srate•

State

state*

Tyler (smitb Cty.)

Miarcis County

Forney 150** (Esutman Cty.)

Texas City (Galveston Cty.)

Ionabans (Ward Cty.)

Dumas IS (Moore Cty.)

Orange Grove 160

(Jim Wells Cty.)

Pecos (Reeves Cty.)

Chapel Will ISD (Smith Cty.)

Luting (Caldwell Cty.)

"6*1 Independent School District

t1Withdrawn 3-11-76,

STATE& TEXAS

TYPES OF CHANGES OBJECTED TO

Vter Purge

Redistricting (state House - Jefferson and
Tarrant Counties)

Redistricting (state House - Wuces County)

Method of Election (convention requirement)

Redistricting

Miscellaneous (composition of precinct
polling staff)

Methods of Election (numbered postal
majority vote)

method of Election (numbered posts)

Method of Election (numbered poets)

ethods of Election (numbered posts majority
vote)

Method of Election (numbered posts)

Method of Election (numbered posts)

method of Election (majority vote)

Method of Election (numbered posts)

IilTE Or

OBJECTION

12-10-75

1-23-76

1-26-76

1-26-76

2-25-76

3-5-76 Y

3-9-76

3-10-76

3-11-76 /
3-12-76

3-19-76

3-23-76

3-24-76

3-29-76

OIST-OBJECTION
ACTION

AE

A

A

A

U

AI

Ip



JURISDICTIONS AFFECTED

LOckney ;SD (Floyd Cty.)

San Antonio (Bear Cty.)

Victoria County

trio couty

Liberty f5D (Liberty Cty.)

32ttus InD (Bee Cty.)

lackbart (Caldvll Cty.)

Rusk (Cherokee Cty.)

Trinity ISO (Trinity Cty.)

Hereford ISD (Castro,
Dalf Smith 6 Parmer Ctys.)

Crockett County

Wailer County

Marhll ID (Harrison Cty.)

Hawkins ISD (Wood Cty.)

STATEs TEXAS

TYPES OV CHANGES OBJECTED TO

Methods of Election (numbered postal majority
vote)

Thirteen Annexations

Conolidation of two school districts

3edtstricting

ethods of Election (numbered posts; majority
vote)

Method of Election (numbered posts)

Method of Election (majority vote)

Method of Election (numbered posts)

Method of Election (numbered posts)

Nethods of Election (numbered postal majority
vote)

Redistricting

Redistrictings (commissioner, justice, and
election precincts)

Method of Election (majority vote)
tiMethods of Election (numbered postal majority vote)

DATE OF
OBJECTION

3-30-76

4-2-76 1/
4-2-76.1/

4-16-76

4-19-76

S-S-76

5-11-76

5-17-76

5-21-76

5-24-76

7-7-76

7-27-76

7-29-76

8-2-76

POST-OWJRCTI(m
ACTION

G

A

C.F
A

Do G

B, C

A

S

wi l Wthdrawn 1-24-77 upon change in

2/ Withdrawn 6-16-76.

electoral system.

t



STATEs TEXAS

JURISDICTIONS AFFECTED

Midleand ISO (Midland Cty.*

Uvalde County

Woodville (Tyler Cty.)

testhelmer ISD (Mrin Cty.)

South Park ISO (Jefferson Cty.)

Somerset ISD* (Atascoma and
Sexar Ctys,)

Rails ISD (Crosby Cty.)

lAIfkn ISD (Angelina Cty.)

Raymondville IND (tillacy Cty.)

Camel ISD (Camal Cty.)

Prairie Lea ISD (Caldsell Cty.)

Fort bend County

Clute (Brasoria Cty.)

TYPES OF CHANGES OBJECTED TO

Methods of Election (numbered postal mjority
vote)

Iwdistricting

Method of Election (numbered posts)

Special Election (creation of a new school
district)

Method of Election (numbered poets)

Method of Election (numbered posts)

Method of Election (majority vote)

Methods of Election (numbered postal majority
vote)

Polling Place

Method of Election (numbered posts)

Methods of Election (numbered posts majority
vote)

Polling places

Method of Election (majority vote)

DATE or
OBJ ECTION

a-6-76 Yj

10-13-76

11-12-76

1-13-77

2-25-77

3-17-77

3-22-77

3-24-77

3-25-77

4-4-77

4-11-77 y

5-2-77

6-17-77

POST-OSJECTIOi
ACTION

b. a

be C

I

Ce a

A

A

A

A

A

G

A

Withdrawn 11-13-7$.

WIthdrawn 3-3-78.

-.Iv

I



STATEn TEXAS

JURISDICTIONS AFFECTED TYPES Or CHANGES OBJECTED TO
DATE or POST-UCTIN

ObJECTION ACTION

Caldell county

Lamer CISD*** (Fort Read Cty.)

fort Worth ISo (Tarrant Cty.)*

Erris Couty

wailer ClSb (wller Cty.)

"oes County

Uouthmst Texas Junior College
District (Uvalde and lavala
Ctye.) I

Port Arthur fJefferson Cty.)

Meches ISD (Anderson Cty.)

medina County

Etvards County

500

~1/

Redistricting

bilingual Procedure (or&l assistance)

Miscellaneous (delayed Implementation of
single-member districts)

Polling Place

Miscellaneous (election date)

Redistricting

Falling Place

Consolidation of Political Units# Redistricting
(residency districts)

Methods of election (numbered potsal majority
vote)

Redistricting

Redistricting

Consolidated Independent School District

Withdram 11-1S-77 after modifications to program procedures.

Withdrawn 2-17-78 upon satlsfactory implementation.

I,

£

U

N

ir

A

5-1-77

10-3-77

1-16-78

3-1-76

3-10-79

3-24-74

3-24-76

3-24-78

4-7-78

4-14-76

4-26-78

'-A

-o

U. 3

G.C



STAT'R TEXAS

JURISDICTIONS AFFECTED

Ar s" county

Corsicama I£1 (avacro Cly.)

arris Cty. School District

ra.so. County

Jim wells County

Rtor County I8D (Ector Cty.)

Marriman County

Terrell County

Hereford ISD (Castro* Deal Smith.
& Farmer Ctys.)

Beeville (see Cty.)

Alto ISD (Cherokee Cty.)

H1ouston (Harris Cty.)

TYPES OF CHANGES OBJECTED

Redistricting

Methods of Election (numbered postsa majority
vote)

iscellaneous (election date)

Redistricting

Redistricting

ethods of Election (numbered postal
majority vote)

fedistricting

Redistricting

Method of Election (numbered poets)

Method of Election (single-member district
plan)

Methods of Election (numbered postal
ma3ority vote)

Fourteen Annexations

MBT Or lOST-OSJECTIOM
OBJEMTIOJ ACTION

4-28-70

4-28-78 r

5-1-76 t

6-3o-78 , v

7-3-78 C, G

7-7-78 F

8-8-78 K

12-27-78 C. r

1-18-79 A

2-1-79

5-11-79

6-1l-79

A

A

be C, IF. a

_W/ Withdrmm 11-15-78.

2/ ithdcamn 9-21-79 upon change in electoral system.

0



STATZI TEXAS

JuIMspICTIGaS AFFECTED

Saa Antonio isexar Cty.)

Coal 13 (Cajal Cty.)

Lok rt (Caldwell Oey.)

Taylor (Willimson Cty.)

atascoa Conty

Mndin County

Port A&rtir (Jefferson Cy.)

lA Porte (Barris Cty.)

Port Arthur 1Jeffeso Cty.)

Morris Cly. fthool District

canal County

Jim Wells County

Cocran County

Port Arthur (Jeoferson Cty.)

Withdrawn 3-24-SO.

1/ Withdrawn 9-22-SO.

TYPES Of CUNMGES 0UJ CTED TO

Polling Place

Method of Election (numbered posts)

Methods of Election (numbered postal
staggered terms)

Polling Place

Redistrictinge (conmissioners. justice.
and conastable districts)

Redistricting

special Election referenduma)

orm of Governmnts "districting

Special Election (referedum)

Mictllaseous (election date)

Nedistrictings VOting Precincts

Redistricting

"edistrictings Voting Precincts$
Polling Places

Annexation

OSJECTICU

9-12-79

9-14-79

12-3-79

12-7-79

12-11-79

12-21-79

12-27-79

1-I-SO

1-17-O6

2-I-SO
2-1-O

2-25-80

3-S-60

vOS -'SgCTia.ATION

N

A

D

C

cc Do r

G

A

a

Ce F

Do to



JURISDICTIONS AFFECTED

mCa Cty.)

Corpus Christi 15D
(mammc Cty.)

Port Arthur Jeftteca Cty.)

CtevelamO 16D (Liberty Cty.)

Jim wells County

Vlitocia (Victoria Cty.)

Wilo County

West Orange-Cove
CISO (Orange Cty. )

Liberty ISO (Libecty County)

surleson Cry. Nospital District
(brleson cty.)

STATZ& TEXAS

TYPES OF CHANGES OBJECTED TO

Redistricting

Redistricting

Special Election referendum)

Method of Election (numbered poets)

Redistricting

Four Annexations

3ollimj Place

Methods of Election (umbered posts;
majority vote)

Method of Election (numbered posts)

Falling Piace

D6%T OF
OBJECTION

4-3-80

4-16-80

7-:3-60

S--8S0

6-12-80

9-3-SO y
11-4-S0

2-9-SI

3-16-81

6-5-81

POST-40JECTION
ACTION

S. D

A a

A
F. li

A

3

1/ Withdraw 3-13-51 upon change is electoral system.

JURISDICTIONS AFFECTED

Lynchburg

Gretna (Pittaylvanta Cty.)*

mopewell

State*

state*

STATE& VIRGINIA

TYPES OF CHANGES OBJECTED TO

Annexation

Method of Election (staggered terms)

ForN of Government (decrease in number of
council members)

Redistricting (state Senate)

Redistricting (state House of Delegates)

tATE Or
OUJIXTION

7-14-7s y

9-27-79

10-27-SO

7-17-81

7-31-81

OIr'T-ObJECTION
ACTION

Fe N

A

J

F

F

1/ Witdrawu 4-12-76 upon change in electoral system.

Iw-A
-4
00



NHUKtK 0F CIIAI#IGk/ TO I CIIH 03JECTIONS lIAV BEEN INTEPOSE£*e/
BY STATE AND YEAH. 1965 - DCIWBEX 31. 1981

1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 1931 TOTAL
STATE .

ALABAMA
ALASKA
ARIZONA
CALI FORM IA
COLONADO
CONNECTICUT
FLOR1 DA
GEORGIA
HAWAI I
IDAHO
LOUISIANA
MAINE
MASSACNUSETTS
MICHIGAN
MiSSISSIPPI

NL HAMPSHIRE
HIM MeXICO
NEW YORK
NORTH CAFALI k
OKLAUCKA
SOUTH CAROLINA

TEXAS
VINGINIA
WYOMING

TOTALS

0 0 0 0 10 1 2 9 1 4 15 17
. . . . . . . . . 0 0
- 0 0 0 0 0 0 0 0 0 1 2
. . . . . . 0 0 0 0 0 2
. . . . . . . . . . 0 0
. . . . . . . . . 0 0 0
. . . . . . . . . . 0 0
0 0 0 6 0 0 10 16 is 18 43 13
0 0 0 0 0 0 0 0 0 0 0 0
. . . . . . 0 0 0 0 0 0
o 0 0 0 2 0 19 10 6 8 6 52
. . . . . . . . . . 0 0
. . . . . . . . . 0 0 0

0 0 0 0

0 0 0 0 0 0

16

0
7

30 00

2
0

6
0

16
0
0
I
6
0

0
7
0
0
0
0
0

0 0 0 0 0 0 0 7 7 34 4 10

. .- - - - 1 47
0 0 0 0 0 1 4 1 0 2 1 0
. . . . . . 0 0 0 0 0 0

2
0
0
3
0
0
a
17
0
0
1

0
0
0
1
0

0
1
0
9
0
12
0
0

3
o
0

2
0
0

2
0
0
2

0
0

3
0

3
0

00
0
0
0
0
0
6
0
0

0

0

6
o

0.
o

5
0
0
0
0
0
0
11
0
0

0

0

3
0

0

1

8 4 0
1 1 0
20 29 17
0 1 1
0 0 0

0 0 0 6 17 3 58 46 34 74 94 IS0 52 42 52 38 29 695

I/ The number of changes objected to is greater
if a letter to a jurisdiction states that we
It Is counted as 3 changes objected to (2 un

than the number of objection letters
object to 2 annexations and a change

sent to jurisdictions.
Ii

der annexatLoni I under polling place).

For example.
n the location of a lolling place.

All figures exclude changes for which objections were witldrawn based on new information or a reconsideration of existing
information. I The figures Include, however, oLjections withdrawn after a jurisdiction made a change in its election Vro-
cedure which removed the basis for the objection.

7
0
0

0
0
0

0
0
S

0
0

4

0

2
0

4

2

0

77
0
3
5

0o
0
0

106
0
0106

00
0

79
2
0
9

22
0

84
2

130
13

0

0C4

I
-'



NUMBER Or CIIUA, tS/
BY TYPE AND

TO MIlCH OBJECTIONS HAVE BEEN
YEIA F2lON 1965 - DECEMBER 31,

INTEOED*
1991 -

1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1900 1901 TOTAL

TYPE OF CNAMGE

REDISTRICTING
ANNEXATION
POLLING PLACK
PRECINCT
U REGISTRATIONN
OR VOTER PURGE

INCORPORATION
BILINGUAL

PROCEDURES
METHOD OF

ELECTION
FORK OF

GOVERNMENT
CONSOLI DITICN OR

DIVISION LV
POLITICAL
UNITS

SPECIAL
ELECTION

VOTING NETNODS
CANDIDATE

OU&LIFICATION
VOTER REGISTRA-

TION PROCE-
DMES

RISCELLANEOUS

TOTALS

0
0
0
0

0
0

0
0
0
0

0
0
0
0

0
0
0
0

0
0
0
0

I
0
0
0

20
1
3
2

10
2
2
1

4
1
I
0

9
9
S
1

10
37
3
a

13
66
0
0

3
3
2
0

12
0
6
0

S
15

0

S
7
3
I

9
2
I
O

104
143
21
S

0 B 0 0 0 1 0 0 0 1 0 1 0 0 0 4 7
0 0 0 0 0 0 0 1 0 0 a 0 1 0 1 0 3

0 0 0 0 0 0 0 0 0 0 0 3 4 0 0 9 0 7

0 0 0 0 4 1 20 25 24 48 36 62 35 13 21 10 7 319

0 0 0 0 0 0 1 0 0 1 , 1 1 2 1 2 1 a 10

0 0 0 1 0 0 0 0 0 0 1 1 0 1 1 0 0 S

o o 0 0 0 0 0 1 0 0 0 1 1 0 1 2 0 6
0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 1 1 3
0 0 0 0 3 0 0 2 3 0 3 0 0 0 n0 12

0 0 0 1 0 1 2 0 0 0 1 0 0 0 0 2 1 80 0 0 4 10 C 0 3 0 1 1 3 1 3 s A 4 36 g
0 0 0 6 17 3 53 46 34 74 94 150 52 42 52 38 29 695')U

The number of changes objected to in greater than the number of objection letters sent to jurisdictions. For
example, if a letter to a jurisdiction states that we object to 2 annexations and a change In the location of
a polling place. It is counted as 3 changes ob3ected to (2 undmr annexations I under polling place).

All figures exclude changes for which objections were withdrawn based dn new Information or a reconsideration
of existing information. The figures include, however, objections withdrawn after a jurisdiction made a change
In Its election procedure which removed the basis for the objection.

f

TYPE OF CHANGET 

.......



1785

ATTACHMENT £-3

RANK ORDER !./ OF NUMBER OF CHANGES OBJECTED TO

BY STATE SINCE 1965 AND SINCE 1975

Number of Changes Objected to */

1965-12/31/81 8/6/75-12/3I/81

A. 1965-Covered States

I. Georgia 165 82
2. Louisiana 106 61
3. South Carolina 84 33
4. Mississippi 7932
5. Alabama 77 43
6. North Carolina 22 12
7. Virginia 13 4546 N67

9. 1970 and 1975 Covered States

1. Texas 130 13C
2. New York 9 3
3. California 5 5
4. Arizona 3 2
5. South Dakota 2 2
6. Alaska 0 0
7. Colorado 0 0
8. Connecticut 0 0
9. Florida 0 0

10. Hawaii 0 0
I. Idaho 0 0
12. Maine 0 0
13. Massachusetts 0 0
14. Michigan 0 0
15. New Hampshire 0 0
16. New Mexico 0 0
17. Oklahoma 0 0
18. Wyoming 0 0

C. All States 695 409

*/ States are ranked according to the number of changes objected to
?o-r the 17-year period 1965-1981, as shown in the left column. Their
ranking for the period August 6, 1975 through December 31, 1981, as
shown in the right column, is slightly different.

'*/ The above figures do not include changes for which objections were
Vi-thdrawn based on new information or a reconsideration of existing
information. The figures do include, however, changes for which objec-
tions were withdrawn after the jurisdiction made a change in its elec-
tion procedure in response to the objection.

93-758 0 - 83 -- 113



1786

ATTACHMENT F

SECTION 5 OBJECTIONS TO REAPPORTIONMENT SUBMISSIONS
BASED ON THE 1980 CENSUS */

Submitting Jurisdiction

Alabama

Barbour County
Barbour County

New York

New York City
(Kings, Bronx and
New York counties)

Type ofReaportionment

County Commission
County Commission

City Council

Date of Objection

7/21/81
.1/16/81

10/27/81

North Carolina

State
State
State

South Carolina

State

Texas

Uvalde County
State
State
State

State
State

U.S. Congressional
State Senate
State House

State House

County Commission
State House
State Senate
U.S. Congressional

State Senate
State House

*/ This list includes all objections interposed through
T982. -It excludes objections withdrawn absent a change
original submission.

January 31,
in the

12/7/81
12/7/81
1/20/82

11/18/81

1/22/82
1/25/82
1/25/82
1/29/82

7/17/81
7/31/81



OBAILOUTO SUITS FILED UNDER SECTION 4(a) OF THE VOTING RIGHTS
ACT OF 1965, IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

CASE NAME

Apachey Navajo and Coconino
Counties, Arizona v. United
States, 256 F.iupp. 903 (1966)

Elmore County, Idaho v.
United states, C.A. No. 320-66

Alaska v. United States,
C.A. No. 101-66

Wake County, N.C. v. United
States, C.A. No. l198-66-

Nash County, N.C. v. United
States, C.A. No. 1702-66

Gaston County, N.C. v. United
States, 395 U.S. 285 (1969)

Alaska v. United States, C.A.
No. 22-7T

New York v. United States,
C.A. No. 2419-71

Commonwealth of Virginia v.
United States, 386 F.Supp.
1319 (1974), affirmed, 42U
U.S. 901 (1975)

I/ With respect to all suits in which
General consented to the bailout.

DATE SUIT WAS FILED

2/4/66

2/9/66

4/28/66

5/9/66

6/27/66

8/11/66

10/26/71

12/3/71

6/5/73

PREVAI LING PARTY (DATE)

Plaintiff (7/26/66)

Plaintiff (9/22/66)

Plaintiff (8/17/66)

Plaintiff (6/23/67)

Defendant (9/26/69)

Defendant (6/2/69)

Plaintiff (3/10/72)

Plaintiff (4/3/72)

Defendant (1/27/75)

the plaintiff prevailed, the Attorney

**/ Reopened 11/5/73, and recovered 1/10/74.

0
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CASE NAEI

New York v. United States,
C.A. No. 2419-7

Maine v. United States,
E.X. No. 7S-2125

Yuba County, California v.
United States, C.A. No.7S-1170

Curryl McKinley and Otero
Counties, New Mexico V. United
States, C.A. No. 76-0067-

Choctaw and McCurtain Counties,
Oklahoma v. United States, C.A.
No. 76-I2so

El Paso County, Colorado v.
United States, CA. No. 77-0185

City of Rome v. United States#446 U.S. (1 {980)

Alaska v. United States,
C.A. No. 78-0484

DATE SUIT WAS FILED

11/5/73

11/25/75

12/30/75

1/12/76

7/6/76

2/1/77

5/9/77

3/21/78

PREVAILING PARTY (DATE)

Defendant (1/10/74)

Plaintiff (9/17/76)

Defendant (5/25/76)

Plaintiff (7/30/76)

Plaintiff (5/12/78)

Defendant (11/8/77)

Defendant (4/22/80)

Defendant (5/10/79)

!E Rescnded the 4/3/72 bailout judgment.



BAILtOUT" SUITS FILED UNDER SECTION 203 OF
THE VOTING RIGHTS ACT OF 1965, AS AMENDED

THROUGH DECEMBER 31, 1981

CASE NAME

Maine v. United States,
C.A. No. 75=2125 (D.D.C.)

Simenson v. bell (Roosevelt
County, Montana), C.A. No.
CV-76-59-HG (D. Mont.)

Doi v. Bell (Hawaii), C.A.
NO. 77-0256 (D. Hawaii)

County of Placer (Calif.) v.
Unirted-States, C.A. No.
S-80-123 MLS (E.D. Cal.)

DATE SUIT WAS FILED

11/25/75

6/22/76

7/14/77

2/20/80

PREVAILING PARTY (DATE)

Defendant (7/5/77)

Defendant (3/17/7U)

*1
Split (partial)

Defendant (6/13/80)

*/ Summary judgment granted for Japanese language minority in Maui County#
denied for all others, 449 F. Supp. 267 (3/28/78); remainder of case
dismissed (8/21/79). 1

~a.
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Sta= Order No. "-S6. 41 PR 391 l
July 3. Ms. unkm otheryte 00d

-vpw A e-M- ww'sqeee
till1 Defihtise..

Pr purposes of this part.
(a) "Act" meas the Voting Rights

Act of 163.,70 Stat. 437. as amended
by the Voting Rights Act Amendments
of 1970, 64 Stat. 314. and the VoUng
Rights Act Ametidments of 1075. Pub.
L9 4-73 42 U.8.C. 173 e e. Section
numbers, such a "Section 14(cX3),"
refer to the Act.

(b) "Attorney Ceneral" means the
Attorney Obnera of the United

(c) languagee minority" or "La
puaigs minority group" means persons
who are American Indian. Asian
American, Alaskan Natives, or of
Spanish heritage. Sections 14(cX3),
203(e). For the purposes of the Act the
following Asian American groups are
considered language minority groups:
CbAnese Americans. Filipino Ameni.
cu, Japanese Americns. and Korean
Americau As used in this part. "1p
pUcable language -minority group"
refers to the group or troups listed in
the determinations as to coverage pub.
lished tn the m=AL R szvrr. As
used -in this part, each of the seven fol-
lowing groups is considered a Ingle
language minority group": Americam
Indians. Alaskan Natives, persons of
Spanish heritage, ChW ese Americans
Filipino. Americans Japanese Ameri-
cans, and Korean Americans.

(d) "Poltical subdivision" means:
"'* 0 y county or parish, except
that where registraton for voUng Is
not conducted under the supervision
of a county or pariah. the term shall
Include any other subdivision of a
State which conducts registration for
voting." Section 14(CX2).

5J5 Pu ow iAadauds fee Memus

(a) The purpose of this par Is to at
forth the Attorney Oeneral's Interpre-
tMaon of the provisions of the VoUng
RightWAt, as amended by Pub. L 04-
73(1975). which require certain State
and political subdivisions to conduct
elIo in the language of wrtaln

"Iauage minorty oups to add
&ion to hellish.

(b) In the Attorney Oeneral's view
the obJect.ve of the Act's provisions Is
to enable members of appUcable lan.
guage minority groups to participate
effectively in the electoral prom.
This put esablishes two bade stand.
yards by which the Attorney Oenea
will meur'e compliance. (1) That ma-
terlals and assistance should be pro
vided in a way designed to allow mem.
ben of applicable language minority
groups to be effectively formed of
and participate effectively In voting.
oa t activltles and (2) that an

affected Jurisdiction should take aQ
reasonable steps to achieve that goaL

(c) The determlntion of what Is re-
quired for compliance with Section
4(fX4) and Section 203(c) Is the re.
sponuiblty of the affected Jurisdic.
tion. These guidelines should not be
used as a substitute for analysis and
decision by the affected jurisdiction.

(d) Jurisdictilons covered under Se-
tion 4fX4) of the Act are subject to
the preclearance requirements of Sec.
tion 3. See Pa 31 of this Chapter.
Such Jurisdictions have the burden of
establishing to the sataction of the
Attorney Oeneral or to the United
States District Court for the District
of Columbia that changes made In
their election laws and procedures In
order to comply with the requirements
of SecUon 4(fX4) are not discriminato-
ry under the terms of Section 5. How.
ever. Section 5 expressly provides that
the failure of the Attorney General to
object does not bar any subsequent Ja.
dicisa action to enjoin the enforcement
of the changes.

(e) Jurisdictons covered solely
under Section 203(c) of the Act are not
subject to the precleanuce require.
ments of Section 3. nor Is there a Fed-
eral apparatus available for preclear.
ance of Section 203(c) compliance a.
tlvltI. The Attorney Oeneral will not
preclear Jurisdictions' proposals for
compliance with Section 203(c).

(f) Considerstlon by the Attorney
Oweral of a JursdIction's compliance
with the requirements of Section
4(fX4) ocur in the review pursuant
to Section 5 of the Act of changes with
respect to voUng, In the considersan
of the need for itigat to enfoen

41?
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the rtquirments of Section 4(IX4),
and In the defense of suits for tvml-
nation of coverage under Section
4(fX4). Consideration by the Attorney
Oeneral of a JurisdIcUon's compULnce
with the requirements of Section
203(c) occurs in the consideration of
the need for Utig tion to enforce the
requirement of SecUon 203(c).

(s) In enforcing the Act-through
the Section & preclearance review
piD , through Uttgatio and
through defense of suits for termina-
Uon of coverage under Section
4(fX4)--the Attorney General wili
follow the general poLicies set forth In
this part.

(h) This part Is not intended to pre-
elude affected jurisdIctions from
takn additional steps to further the
policy of the Act. By virtue of the Su-
premacy Clause of Art. VI of the Con-
stituUon, the provisions of the Act
override amy Inconsistent State law.
I SU Statto7 uquiF~ets.

The Act's requirements concerning
the conduct of elecUor In Lnuages
In addition to Eglish are contained In
Section 4(fX4) and Section 203(c).
These sections state that whenever a
Jurisdiction subject to their terms
"provides any registration or voting
notices, forms. Instructions, amistance,
or other materials or informaUon re-
lating to the electoral process, nclud.
Ing ballots, it shall provide them in
the Language of the applicable lan-
Iruae minority group as well as in

ft L f C'evsem

6U . ffectve dage; Md 0( cog" jurb-
4114does.

(a) The 175 Amendments took
effect upon the date of their enact-
ment. August 6, 1075.

(1) The requirements cof Section
4(fX4) take effect upon pubUcation in
the PTDmA Rmarnm of the requisite
determinations of the Director of the
Census and the Attorney GeneraL
Such determinatlons an not rvievwa
ble in any court.

(2) The requirements of Section
203(c) take effect upon publicsUon In
the Pn=A Rwsrm of the requisite
dtemiaons of the Director of the

ifte IS-dE. AdmlehhIse

Census. Such det4emnatiow an not
reviewable In any court.

(b) Juradelions determined to be
covered under Section 4(X4) or Sec.
tion 203c) are listed, together with
the language minority group with re
spect to which coverage was deter.
mined, in the Appendix to this pert.
Any additional determinations of coy.
erage under either Section 4(fX4) or
Section 203(c) will be published in the
P? &4 AL RWIr

I A.5 Cecup onder Sectles 4(fX4),
(a) CbverawformuhA. Section 4(fX4)

applies to any State or poUUcal subdi.
vision in which (1) over five percent of
the voting-age citizens were. on No-
vember 1. 1972. members of a single
language minority group. (2) reglsta
Uon and election materials were pro-
vided only In English on November 1,
1072, and (3) fewer than 50 percent of
the votffig.age citizens were registered
to vote or voted in the 1072 Preslden.
Ual elecUon.

Al three conditions must be stis.
fled before coverage exists under See.
Uon 4(fX4).1

(b) Coverage may be determined
with regard to Section 4(fX4) on a
statewide or poUtical subdivision bsiL

(1) Whenever the determination Is
made that the bilingual requirements
of Section 4(fX4) are appUcble to an
entire State. these requirements apply
to each of the State's political subdivi.
slons as well as to the State. In other
words, esch political subdivision
within a covered State is subJect to the
mine requirements as the State.

(2) Where an entire State is not coy.
ered under Section 4(fX4). Individual
poUUcal subdivisions may be covered.
I* 5 Coverage amae Settles 20(e).

There are two ways In which cover.
age under Section 203(c) may be estab.
lished.'

(a) Under the first method. a pre-
lminary determlnatlon is mude by the
Director of the Census of States in
which more than five percent of the
voting-so citizens are members of a

'Coverage i besd = Setions 4b) (third
sntenme). 4(c). trd 4IMX).

'The alteria for ance an *gagned i
8ecti M(b).

418
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OisbptM I-.t.. . e MN.ea--- 0 rm rgemq

single Iuage minority group the I].
utersc rate of which, In the partlcu.
w State, Is greater han the national
wliteracy rate. In these States, a par-
ticular politlcd subdivision Is covered
with respect to the State's applicabi
language minority group It five per.
cent or more of the voting-age citizens'
of the political subdivision ae mem-
ben of the appicable language minor.
Ity group.

(M) The second method of establis.
ing coverage Is used with respect to
language minority groups not reached
by the preliminary determination
based on statewide data. Under the
second method, covered poUtical sub.
divisions are those In which more than
five percent of the votingage citizens
ae members of a single language ml-
nority group -the illiteracy rate of
which, in the particular political sub.
division, Is greater than the natonaQ
illiteracy rate.

(c) Por the purpose of determina-
tions of coverage under Section 203(c),
"illiteracy -means the failure to com-
plete the fifth primary gmde." Section
203(b).

ILL? Talasnom Woa esvuuge
(a) Setion 4"f4). A covered Jurs

dictlow may terminate coverage under
Section 4(fX4) (via Section 4(a)) by ob.
taning from the United States Dis-
trict Court for the District of Colum.
bhi a declaratory judgment that there
has been no discr~in,,tory use of a
test or device for a period of ten years
The term "test or device" Is defined In
Section 4(c) and Section 4(fX3). When
an entire State Is covered In this
regard, only the State. and not individ-
ual political subdivisions within the
State. may bring an action to torml-
nate coverage.

(MI Sectid M(c). The requirements
of Section 203(c) apply until August 0.
INS. A covered Jurisdiction my ter-
minmate such coverage earlier If It can
prove In a declaratory Judgment action
in a United States district court, that
the literacy rate of the applicable
language minority group Is equal to or
Im than the ntonal Illiteracy &r

I SLID

I x5 RlelstoIhbp buweu Seete MfX4)
Md Seetuon Oe)

(a) The statUtory requirements of
Section 4'fX4) and Section 203(c) re
Carding minority language material
and assistance are ementially Identi.
MaL

(b) Jurisdictions subject to the re
quirements of Section 4(fX4)-but not
Jurisdictons subject only to the re-
quirements of Section 203(c)-are also
subject to the Act's special provisions,
such as Section & (regarding preclear.
&noe of changes In voting laws) and
Section 6 (regarding Federal examin-
era). ' See Part 51 of this Chapter.

Cc) Although the coverage formulas
sppleable to SecUon 4(fX4) and Sec.
Uon 203(c) are different, a political
subdivision may be Included within
both of the coverage formulas. Under
these clrcun. ces, a Judgment ter.

1nhating coverage of the Jurisdiction
under one provision would not have
the effect of termLnatl coverage
under the other provision.
I S C'ermg of pofltIi SalS WhKI a

m0I1.
Where a political subdivision (e4g.. a

county) is determined to be subject to
Section 4(fX4) or Section 203(c). all
political units that hold elections
within that poliUcal subdivision (e.g..
citl, school district&) ar subject to
the same requirements as the poUttcal
subdivislon.
I 551 7ypeme ofeto coud

(a) GenerL The language provisions
of the Act apply to registration for
and voting in any type of election.
whether it is a primary. general or spe-
cial election. Section 14(cX 1). This In-
eludes elections of officers as weU as
elections regarding such matters as
bond issues, constitutional amend.
ments and referendums. Federal. State
and loca elections ar covered as are
elections of special districts, such s
school districts and water districts.

(b) rec/tons for atewWe Oa If
an elecUon conducted by a county re-

1In addition. a wisdictl oved under
Section 20 but not under Sation 4fX4)
is subjft to the Act's speil provsaios i It
vu covered under Sectloa 4(b) prIor to the
1975 Ainedmwwt to the AM

if419
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955.11

Ils to Federal or State ottices or
Issues as well as county olice or
Issues. a county subJect to the bllm.
gual r.qulrements must iure ompli.
ance with those requirements with re-
upect to all aspects of the election. La.,
the minority Ljngage material and w
sata&nce must deal with the Federal
and State offices or imues as well as
county offices or Isues.

(C) Multi-countV d1atricti Regrding
elections for au office representing
more than one county, e.g., State les-
IaUve districts and special districts
that include portions of two or more
counUes, the bImiual requirements
ste applicable on a county.by-county
buils. Thus. minority lanvue mater.
al and assistance need not be provided
by -the government In counties not
subJect to the bllndgual requirementa
of the Act.

Subp --Detormininig the axed'

I&.I Geneal.
The requirements of Section 4(fX4)

or Section 203(c) apply with respect to
the laniguages of language minority
groups. The applicable groups are mdi-
cated In the determinations of the At.
tomey General or the Direct-or of the
Census. This Subpart relates to the
view of the Attorney General -concern-
ing the determination by covered Ju.
riadictions of precisely the language to
be employed. In enforcing the Act, the
Attorney General will consider wheth.
er the lanuageL forms of languages
or dialects chosen by covered Juriadic.
Uons for use In the elect-ral proc,
enable members of applicable lan-
guage minority groups to participate
effectively in the electoral process. It
Is thearesponsibility of covered Juris
diction to determine what languages,
forms of lanluages, or dlaeef will be
effective.

I 5.12 La nee d fo wrttle wwmi
&L

(a) Luvuw miner group
h4ine more lUn one £nlus9. some
lanegua minority groups, for exam-
pie. -PUIpino Americans. have more
than one language other than English.
A Jurisdiction required to provide ele.

420

Mes-JwdWI Admlnkhftl4

Uon materials In the language of such
a group need not provide materials In
more than one language other Ua

nglUsh. The Attorney General wi
consider whether the language tha Is
used for election materials Is the one
most widely used by the JursdIction's
voting-age citizens who ar members
of the language minority group.

(b) ,ng uoes with -more tin one
itten form. some l for ex.

ample. Japanese. have more than one
written form. A JurisdIctIon required
to provide election materials in such a
language need not provide more than
one version. The Attorney General
will consider whether the particular
version of the langae that Is used
for elecUon materiLis is the one most
widely used by the uiwdicUon's
votlng.age citizens who ure members
of the Lnuage minority group.

(C) Unwritten LonMg uAp May of
the languages used by language minor-
Ity groups, for example, by some
American Indians and Al"kn Na-
Uves, anre unwritte. With respect to
any such langum e. only oral asist-
ance and pubUcity are required. Even
though a written form for a language
may exist, a lasngusge may be consid-
ered unwritten if It is not commonly
used in a written form. It Is the re-
spon iblity of the covered JurtdicUon
to determine whether a language
should be considered written or un-
wiltten.
65.1 SLLS ua used fo ral aesu

od jNkfiy.
(a) Lnan4e0e" with momn than one

dtaijcL Some languages, for example.
Chlnese. have several dialects. Where
a jurisdiction Is obligated to provide
oral assistance in such a language. the
Jurisdiction's obligation Is to ascertain
the dialects that ame commonly used
by members of the applicable Ian.

usae minority group n the Juriudie-
Uon and to provide oral assistance In
such dilects. (See 1 55.20.)

(b) Lanquaao minority erows
hVtnf more Mn one tanrAge In
some Jursdictions members of an wp-
pllcable language minority group
speak more than one lanuge other
than English. Where a Jurisdiction Is
obligated to provide oral assistance In
the language of such a group, the Jo-

e
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Ckwist 1 -mO-pettment of MW#W

rbdctions, obligation is to ascertain
the a"e8 that as commonly used
by members of that group In the Juits.
diction and to provide oral ssistuame
in such languages. Wee I U.20)

-apr DMne$ty -oge
MWeI e&W Asueteonee

1514 GeserL.
(a) This Subart sets forth the vle"

of the Attorney Oeneral with respect
to the requirements of Section 4(fX4)
and Section 203(c) concerning the pro
iWon of minority lmuage matertas
and assistance and some of the factors
that the Attorney General w conasd.
a In cuying out his respons1bitle
to enforce Section 4(fX4) and Section
203(c). Through the use of his author.
y under Section & and his authority

to brtng suits to enforce Section 4CfX4)
aud Section 203(c). the Attorney Oen.
eral wil seek to prevent or remedy dis.
culmination sainst members of lan-
guage minority groups based on the
failure to use the appUcable minority
language In the electoral pripe The
Attorney General also has the respon.
sibility to defend against suits brought
for the termination of coverage under
Section 4(!X4) and Section 203(c).

(b) In dischargng them rponsibl.
Ities the Attorney General wi re.
pond to complaints received, conduct
oan his own WntUatUve inquiries and sur.
veys concerning compliance. and un-
dertake other enforcement activities.

(c) It Is the remu ldbWty of the Ju.
risdiction to determine what actions
by It are required for compliance with
the requirement of Section 4(fX4)
and Section 203c() and to carry out
thee actloo&

WS Aff1 eted aetlea,
The requirements of Sections 4(fX4)

and 3() apply with regard to the
provision of "any regstration or
voting notim, forms, Irutructions, u
distance. or other materas or infor.
m on relating to the electoral proof.
am Including ballots" The bae pur-
pose of these requirements is to allow
members of applicable language mi-
nority croups to be effectively In.
formed of and ptcp&ae effectively
In voting-connee activities. Acord.

421

I S.1

tngly. the quoed aguage should be
broadly construed to apply to all
stages of the doctoral process, from
voter registnd through activities
related to contain elections, Ielud.
Lg, for exampi the Issuance. at ay
time during the year, of notificatons,
announcement% or other Information.
Wl materials cnng the opportune.
ty to roster, the deadline for voter
registration, the time, places and sub..
ject matters of elections, Sand the ab-
sentee voting go, m.
I516 U d,,, ad ee oe mp.

Complim with the requirements
of Section 4WX4) and Section 203(e) Is
best measured by -elts. A jurisdic-
ton is more Mely to achieve oompli.
ane with then requirements It It has
worked with th cooperation of and to
the satisfuactim of organizations repre.
senting members of the applicable lan-
ruage minority croup. In planning Its
oompLiance With Section 4(fX4) or Sec-
ton 203(c). a jurisdJction may, where
alternative methods of compliance are
svWIable, use lea 00417 methods if
they aes equivajent to more costly
methods In their effectivenee.
I S.I? ?sgsX6.
. The term "targeting" b commonly

used In utmslons of the require-
ment of Section 4(fX4) and Section
203(c). "TalrgtIng" refer to a sygte
Ln which the minority lauage mawte
rias or distance required by the Act
are provided to less thm ll persons or
registered voters. It is the view of the
Attorney General that a targeting
system wll normally fulfll the Act's
minority language requirements if it i
designed and Implemented in such a
wY that lanae minority group

members who need minority language
material and anistance receive them.
651.16 Pu'euIW&M at meaws y wagemais sad eesiam~

(a) Meatrias provided by -- nsL I
materials provided by mal (or by some
Comparbl form of distribution) gen-
erally to residents or registered voters
Ue not all provided In the applicable
minority laae, the Attorney Gen-
eral Will Consider whether an effective
treating system has been developed.

be
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For example, a separate mUiing of
trials In the minority language to
persons who are likely to need them or
to residents of neighborhoods in
which such a need Is likely to exist,
supplemented by a notice of the avail-
ability of minority language materials
in the general mauir ci English and
In the applicable minority language)
and by other publicity regarding the
availabWty of such materials m.Y be
sulficlent.

(b Pubc totlca The Attorney
General will consider whether public
notices and announcements of elector.
lI activities are handled n a manner
that provides members of the applica-
ble language minority group an etfec-
tIve opportunity to be Informed about
electoral Activitles

(M) e eLttrati The Attorney Gen-
eral will consider whether the registM-
tIon system Is conducted in such a way
tha members of the applicable lan-
guge minority group have an effec-
Uve opportunity to regist . One
method of accomplishing this is to
provide. In the applicable minority
language, all notices, forms and other
materials provided to potential regis
trants ad to have only b"Ingus' per-
sons as registrars. Effective results
may also be obtained, for example.
through the use of deputy registrars
who are members of the applicable
language minority group and the use
of decentralize places of registrtion.
with minority language matertls
available at places-where persons who
need them are most likely to come to
register.

(d) Po non p1ac ictL/tes. The At-
torney General will consider whether
polling place activities ar conducted
In such a way that members of the aw-
plicable language minority r oup have
an effective opportunity to vote. One
method of acoomplishing this Is to
provide all notices, instruc ions, bal-
lots, and other pertinent materials and
oral assistance in the applicable ml-
nority language. U very few of the reg-
istered voters scheduled to vote at a
particular polling place need minority
languae materials-or assistance, the
Attorney General will consider wheth.
er an alternative system enabUns
those few to cst effective ballots is
available.

422

t -20 J4d Wl AdMam ftsfi

(el Puct tly. The Attorney General
will consider whether a covered Juuts.
diction has taken appropriate steps to
publicize the ava Lab~lty of materials
and assistance in the minority lan.
guage. Such steps may Include the dl.-
play of appropriate notices, In the mi.
nority lamguage, at voter registration
offices, poUng places etc., the making
of announcements over minority Lan-
guage radio or television stations, the
publication of notices in minority lan-
guae newspapers, and direct contact
with language minority goup organ-
mUons.
(Order No. OWI-7, 41 )PR 29MC JuJy 30,
1976, " amended by Order No. 733-77, 43
PR 3S970, July 13. 1#77]

0 LI WritUam arisk
(a) TW of ma-eral& It io the obU-

gation of the Jurisdiction to decide
what materials must be provided In a
minority language. A Jurisdiction re-
quired to provide minority languae
matertasb Is only required to publish In
the language of the applicable lan-
guage minority group materials dis
tributed to or provided for the use of
the electorate generally. Such materi-
als Include, fo; example, ballot,
sample ballots, Informatiocal materi-
als, and petitions.

(b) Accuracy, cpleeees& It is es-
sential that material pravided in the
language of a anguage minority group
be clear, complete and accurate. In ex-
aminlin whether a JurisdIction has
achieved compliance with this require-
ment, the Attorney General will oon-
alder whether the Jurisdictlon has con-
sulted with members of the applicable
language minority group with respect
to the tranulation of materal

(c) Basol. The Attorney General
will consider whether a Jurisdiction.
provides the English and minority lan-
guage versions on the same document.
LA of such bilingual preparation of
bLUots may give rise to the possiblity,
or to the appearance, that the secrecy
of the ballot ll be lost if a separate
minority largag ballot or voting ma-
chine Is used.

(d) Voting machine. Where rating
machines that cannot mechanicLIly
accommodate a ballot In english and
In the applicable m1norty language
am used. the Attorney General will
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I--Oepeetmm of J&fles
comlder whether the Jurisdiction pro.
videos sample ballots for use In the
polling booths. Where such sample
blots are used the Attorney General
will consider whether they contain a
complete and accurate translation of
the English ballots, and whether they
contain or ae accompaniJed by Inatuo.
tion In the minority language ex.
planning the operation of the voting
machine. The Attorney General wtl
also consider whether the sample batl-
lots are displayed so that they are
clearly visible and at the same level u
the machine ballot on -the Inside of
the polUinr booth, whether the sample
ballotsre Identical In layout to the
machine ballots. and whether their
msie and typeface we the same as that
appearing on the machine ballots.
Where space Umitatlons preclude at.
fixin the translted sample ballots to
the Inside of polUing booths, the Attor.
ney General wi consider whether Ln.
suaie minority group voters are aW.
lowed to take the sample ballots into
the voting booths.

I sJe Ora a"Ist ad pubfty.
(a) GeneruL Announcements. public.

Ity, and distance should be given in
oral form to the extent needed to
enable members of the appUcable lan.
gure minority group to participate ef.
fectively In the electoral procei.

(b) Asrhfasct The Attorney Gener
al will consider whether a Jurisdiction
has tiven sufficient attention to the
needs of language minority group
members who cannot effectively read
either English or the applIcable minor.
Ity language and to the needs of mem,.
bears of language minority groups
whose Languages ae unwritten.

(C) Helperi. With respect to the con-
duct of elections, the Jurisdiction will-
need to determine the number of help-
em (Le.. persons to provide oral sist
ace In the minority language) that
must be provided. In evaluating the
provision of assistance, the Attorney
General wW Consider such facts as the
number of a precinct's registered
voters who are members of the appUl.
cable language minority group, the
number of such persons who are not
proficient In English. and the ability
of A voter to be amisted by a person of

his own choice. The basi standard Js
on of effectiveness .
I U.21 Useerd beeg.

The Attorney General's fmplementa-
tion of the Act's provisions concernng
language minority groups would be fer
clitated If each covered JuMidction
would maintain such recrds and data
as will document Its actions under
those provision Including, for exam-
ple, records on such matters as alter-
natives considered prior to taking such
actions, and the reons for choosing
the actions finally taken.

I U .qaaLrm"i *( SeCUo S o the

Por many Juri&dctlons. chang In
voting laws and practces wil be nece.
sr In order to comply with Section
4(fX4) or SecUon 203(c). If a Jurisdlc.
tion Is subject to the preclearance re.
quirements of Section 5 (see 1 $5.8(b)),
such changes must either be submit.
ted to the Attorney General or be
made the subject of a declaratory
Judgment action In the United States
District Court for the District of Co.
lumbia. Procedures for the administer
tion of Secton S are set forth In Part
$1 of this chapter.

I U IN LfoeeWee b7 tU AUM y Gem.
a"

* (a) The Attorney General is author.
ied to bring civil actions for appropri.
ate reef gLinst violations of the
Act's provisions, Including Section 4
and SecUon 203. See Sections 13(d)
and 204.

(b) Also. certain viol&tons may be
subject to criminal sanctions. See Sec.
tons 11(a)-.(c) and 205.

Subp..t @.-CM-.M on ThIs Pes
*K SI Prdun.

These guidelines may be modified
from time to time on the basis of expe-
rence under the Act and comments rem
ceived from interested parties. The At.
torney General therefore invites

3

93-758 0 - 83 -- 114
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public comments and susestlorm on
these ruldelLnes. Any party who
wishes to make such mgestions or
commentA may do so by sending them
to Amistant Attorney Oenersl, Cilv
Rights Division, Department of Jus-
tics, Washington, D.C. 20530.
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1I914 o mended by O No. 133-77. 4
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SUITS ALLEGING DILUTION IN WHICH THE UNITED STATES
FIRST PARTICIPATED AFTER JANUARY 1, 1975 !/

CASE

Conner v. Finch (Mississippi), 469 F. Supp.
IIF(S.D.-m&s. 1979)

United States v. Board of Supervisors of
Forrest C)unty (Hississippi), C.A. No.
H ?-71(C) 1S.tD, Miss., July 6,1 1979)

United States v. City of Albany (Dougherty
County, Giorgia} 437 F. Supp. 137 (N.D. Ga.
1977)

Kirksey v. Board o Supervisors of Kinds
County, iasissl1pe, 465 f. Supp. 25
(S.D. Nas&. 19791

Parnell v. Rapides Parish School Board
Lousiana), 42SP, Supp. 199-(N.D.La.
1976), affirmed in pertinent part, 563
F.2d 180 (5th Cir. 1977). cert. denied,
438 U.S. 915 (1977)

United States v. East Baton Rouge Parish
School soard (Louisiana), C.A. No. 76-252
(.AD. La.* June 6, 1980)

United States v. City of Kosciusko, Miass-
ippL ttala County), C.A. No. EC-77-72-K
(N.D. Miss., October 3, 1977)

United States v. City Comaission of Texas City
lGalveston County), C.A. No. G-77-78-(S.D.
Tex., February 17, 1978)

7 Through January 31, 1982. Excluded front this list
United States was limited to Section 5 Issues. The p
achieved its desired objective even though. for examp
or ultimately was resolved by consent of the parties.

ROLE
OF U.S.

Intervenor

Plaintiff

Plaintiff

Amicus

Asicus

Plaintiff

Plaintiff

Plaintiff

DATE OF
INITIAL PARTICIPATION

6/11/75

7/21/75

7/21/75

9/24/75

5/17/76

8/17/76

5/9/77

5/12/77

PREVAILING
PARTY

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

are dilution suits in which the participation of the
laintiff is listed as prevailing party where the suit
Is, the lawsuit awaits final resolution of some Issues

I
I."
00

C4

I



ROLE DATE OP PREVAILING
CASE or U. S. INITIAL PARTICIPATION PARTY

Slacks united for Lasting Leadership, Inc. v. Amicus 6/8/77 Defend.t
City of ShrevePort (Caddo Parish, WLousianal,
-M S . 2d a4 (5th Cir. 1970)

United States v. Uvalde Consolidated I.S.D. Plaintiff 9/19/77 Plaintiff
(Uvalde County, Texas), C.A. No. DR-7--
CA-20 (W.D. Tea.. January 27. 1982)

United States v. Temple I.S.D. (Bell County, Plaintiff 1/12/78 Plaintiff
Wexas), C.A. No0 l 8--A-10 (W.D. Tax., May
20. 1978)

Lipscomb V. Wise (City of Dallas, Dallas Amicum 4/7/78 Plaintiff
County Tex&as, 437 U.S. $35 (1978)

0
United States v. Marengo County Commission Plaintiff 8/25/78 Pending C
(AT1faama)C.A. No. 78-474-H (S.D. AIla.)

United States v. Thurston County (Nebraska), Plaintiff 8/30/78 Plaintiff
C.A. No. 78-0-380 (D ., ay 9, 1979)

Greater Houston Civic Council v. Mann (Harris Amicus 9/20/78 Plaintiff
County, Texas), C.A. No.-77-208&-Tth Cir.,
December 26. 1979)

United States v. Cit of Hattiesburg (Forrest Plaintiff 10/2/78
County& hississIppi), C.A. No. H-78-0147(C)
(S.D. Miss.)

fV Voluntarily di1missed by plaintiff, July 8, i980.



CASE

United States v. Dallas County Commission and
School Board (Alabama), C.A. No. 78-576 H

United States v. County of San Juan
New Nexico, C.A. No. 79-507 JT (D. N.nez.,
ipri F1-79SO)

United States v. State of South Carolina,

United States v. Clarke Count Commission
(Aabama), C.A. No.'80-0547- (S.D. Ale.,
April 17, 1981)

! ov. Buxton (Burke County, Georgia) 639
-d 13Si3th Cir. 1981)

Brown and United States v. Board of School
... commissioners of Mobile Eount--MAabama,
446 U.9. 239 (1980f', on remand* C.A. No.

75-298-P (S.D. Ala.)

Bolden and United States v. Cityo eNobile,
Alabima (Mobile County), 416 U.S, 55980),
on remand* C.A. No. 75-497-P (S.;. Ala.)

Kirke! v.ICity of Jackson (kinds County,
Missiseippi),"C.A. No. J77-0075(N) (S.D.
Miss., December li 1981)

ROLE
OF U.S.

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Amicus

Plaintiff-
Intervenor

Plaintiff-
Intervenor

Anicus

DATE Or
INITIAL PARTICIPATION

10/19/78

6/21/79

4/18/80

9/2/80

10/2/80

11/7/80

5/8/81

5/8/81

!__ Voluntarily dismissed by plaintiff, June 11, 1980.

PREVAILING
PARTY

Pending

Plaintiff

00
Co'
CA

Plaintiff

Pending

Pending

Pending

Pending

|
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ATTACMaNT K

COUNTIES DESIGNATED AS EXAMINER COUNTIES
THROUGH DECEMBER 31, 1981

COUNTY

Au tauga
Bul lock
Choctaw
Conecuh
Dallas

-- Elmore
Greene
Hale
Jefferson
Lowndes
Marengo
Montgomery
Perry
Pickens
Russell
-Sumter
Tal ladega
Wilcox

ALABA1A (18)

DATE OF DESIGNATION

10-29-65
11-6-78
5-30-66
8-28-80
8-9-65
10-29-65
10-29-65
8-9-65
1-L0-66
8-9-65
8-9-65
9-29-65
8-18-65
9-1-78
9-25-78
5-2-66
10-31-74
8-18-65

CALIFORNIA (I)

San Francisco

Baker
Bullock
Burke
Calhoun
Early
Hancock
Johnson
Lee
Mer iwether
Mitchell
Peach
Screve n
Stewart

5-19-80
GEORGIA (19)

11-4-68
7-30-80
11-7-78
7-30-68
7-30-80
11-7-66
7-30-80
3-23-67
8-8-76
7-30-80
11-4-72
3-2 3-67
8-3-76

.L/ Cert=lied by court order, to remain in effect until 8/6/85.
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COUNTY

Summer
TalLaferro
Telf air
Terrel 1
Tift
Twiggs

DATE OF DESIGNATION

7-30-80
11-4-68
7-30-80
3-23-67
7-30-80
9-3-74

LOUISIANA (12)

Bossier
Caddo
Do Soto
East Carroll
East Feliciana
Madison
Ouachita
Plaquemines
Sabine
St. Helena
St. Landry
West Feliciana

3-23-67
3-23-67
3-23-67
8-9-65
8-9-65
8-12-66
8-18-65
8-9-65
9-27-74
8-16-72
12-5-79
10-2 9-65

MISSISSIPPI

Amite
Benton
Bolivar
Carroll
Claiborne
Clay
Coahoma-
Covington
Do Soto
Forrest
Franklin
Greene
Grenada
Hinds
Holmes
Humphr eys
Issaquena-
Jasper
Jefferson
Jefferson
Jones
Kemper
Leflore
Madison
Marshall

Davis

(42)

3-23-67
9-24-65
9-24-65
12-20-65
4-12-66
9-24-65
9-24-65
8-6-79
10-29-65
6-1-67
3-23-67
8-6-79
7-20-66
10-29-65
10-29-65
9-24-65
6-1-67
4-12-66
10-29-65
8-18-65
8-18-65
10-31-74--
8-9-65
8-9-65
8-5-67



COUNTY

Meshoba
Newton
Noxubee
Oktibbeha
Pearl River
Quitman
Rankin
Sharkey
S imp son
Sunflower
Tallahatchie
Tunica
Walthall
Warren
Wilkinson
Winston
Yazoo

Thur ston

Humboldt

Clarendo
Darlingto
Dorcheate
Marion

1808

DATE OF DESIGNATION

10-29-65
12-20-65
4-12-66
3-23-67
4-29-74
10-29-80
4-12-66
6-1-67
12-20-65
4-29-67
8-14-71
10-31-75
10-29-65
12-20-65
8-5-67
4-12-66
10-28-71

NEBRASKA (1)
5-9-79 2V

NEVADA (1)

9-7-78 3/

SOUTH CAROLINA (4)

10-29-65
n 11-6-78
r 10-29-65

6-26-78

TEXAS (11)

Atascosa
Bee
Crockett
El Paso
Fort Bend
Frio
LaSalle
Medina
Reeves
Uva 1de
Wilson

Bartelme

10-29-80
10-29-76
8-11-78
11-6-78
4-28-76
10-29-76
10-29-76
4-28-76
5-5-78
4-28-76
4-28-76

WISCONSIN (1)

2-17-78 6

. Certified by court order, for a period of five years.
Certified by court order, for one election only.
Certified by court order, for a period of six months.
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ATTACHMENT L

NUMBER OF FEDERAL OBSERVERS ASSIGNED

JANUARY I 1972 THROUGH DECEMBER 31, 1981

Elections

May 2# 1972
Primary

August 8, 1972
Special Election

November 7, 1972
General

May 7, 1974
Primary Election

June 4, 1974
Primary
Run-Of f

November 5, 1974
General

May 4, 1976
Primary

May 25, 1976
Primary
Run-Oft

August 10#- 1976
Municipal

November 2, 1976
General

ALABAMA

Counties

Choctaw

Dallas

Hale
Wilcox

Choctaw
Hale
Lowndea
wilcox

Sunter

Greene
Lowndes
Talladega
Wilcox

Dallas
Wilcox

Choctaw
Wilcox

Sumter
(Gainesville)

Perry
Sumter
wi I cox

No. of Observers

20

10

42
68TTw

24
30
18
30
M~

22

18
24
54

42
44T-6

14
20

3

25
21
12
re



Elections

November 7, 1978
General

December 11, 1979
Run-Of f

Elections
August 8, 1972
Pr imary

August 29, 1972
Primary
Run-off

November 7, 1972
General

August 13, 1974
Primary

November 5, 1974
General

December 10, 1975
Municipal

August 10, 1976
Primary

August 31, 1976
Primary
Run-Off

April 10, 1978
General

August.5, 19#0
Primary

1810 ,

CALIFORNIA

Counties

San Francisco

San Francisco

GEORGIA

Counties
Baker
Taliaferro

Taliaferro

Peach

Hancock

Hancock

Terrell
(Dawson)

Meriwether
Stewart
Terrell

Stewart

Hancock
(Sparta)

Bulloch
Calhoun
Early
Johnson
Mitchell
Sumter
Telfair
Tift

No. of Observers

146

140

No. of Observers
6
6
Ty

12

20

30

34

11

15
13
27

12

4

9
18
19
33
19
26
18
14

156



Elections

August 19, 1972
Primary

September 20, 1972
Primary
Run-off

November 7# 1972
General

March 23, 1974
Municipal Primary

May 4. 1974
Primary
Run-Off

September 28, 1974
School Board
Run-Off

November 1. 1975
Primary

December 13, 1975
Primary
Run-Off

August 14, 1976
Primary

October 27, 1979
Primary

December 8 1979
Primary
Run-Off

1811

LOUISIANA

Parishes

De Soto
St. Helena

St. Helena

De Soto

East Carroll
(Lake Providence)
Madison
(Tallulah)

East Carroll
(Lake Providence)

Sabine

East Carroll
Madison
DeSoto

East Feliciana
St. Helena

East Carroll
East Feliciana

Plaquemines
East Carroll
St. Helena

East Carroll
St. Helena

No. of Observers

16
247-0

6

14

12

20
T2

12

12

38
56
5

13
4

30

A
27
11
44
17
34
14
48
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Elections

April 5 1980
Special School
Board

Elections

August 24, 1972
Special
Run-of f

November 7,
General

1972

November 21, 1972
Special
Run-of

,April 1, 1974
Municipal -

May 28, 1974
Local Special

November 5, 1974
General

December 17, 1974
Special

August 5, 1975
Primary

Parishes

St. Landry

MISSISSIPPI

Counties

Humphreys

CIa iborne
Issaquena
Madison
Wilkinson

Issaquena

Yazoo

(Yazoo City)

Marshall

Kemper

Kemper

Benton
Cla iborne
Hinds
Le f lore
Madison
Marshall
Noxubee
Sunflower
Warren
Yazoo

No. of Observers

12

No. of Observers

6

38
14
47
36
Mi

5

8

20

48

24

11
38
14
81
63
65
57
71
42
46

4 (Reserves)



Elections

August 26, 1975
primary
Run-Off

November 4, 1975
General

September 7, 1976
Special Election

September 14, 1976
Run-Off

November 2# 1976
General

1813

MISSISSIPPI

Counties

Benton
Clay
Hinds
Holmes
Humphreys
Madison
Marshall
Noxubee
Oktibbeha

No. of Observers

6
16
12
14
8

67
42
12
16

Ben ton
Bolivar
Cla iborne
Holmes
Humphreys
Issaquena
Jefferson
Lefl ore
Madison
Marshall
Noxubee
Sharkey
Tallahatchie
Tunica
Wilkinson

Grenada
(City of Grenada)

Grenada
(City of Grenada)

Clay
DeSoto -
Issaquena
Noxubee
Tunica

aY~f

12
55
38
20
59

2
26
81
57

110
57
20
6
8
20
24

9

10

16
51
4

26
16
T

(Reserves)

(Reserves)
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Elections

May 10# 1977
Primary ---

May 16,
Primary
Re-run

May 17,
Primary
Run-Off

June 7,
General

1977

1977

1977

June 28, 1977
Special

August 16, 1977
Special

September 13, 1977
General

April 3, 1978
General

November 14, 1978
Special

November 28, 1978
Run-Off

Counties

Noxubee
(Macon)
Sunflower
(bun flower
Moorhead)

Bolivar
(Shaw)
Hinds
(Edwards)

No. of Observers

7

6
&

Lef lore
(Itta Bena)
Tallahatchie-
(Tutwiler)
DeSoto
(Hernando)

Bolivar
(Shaw)

Marshall
(Holly Springs)

Bolivar (Shaw)
Holmes (Tchula)

Tunica

Marshall

Leflore (Sidon)

Yazoo (Yazoo City)

Tunica

Tun ica

4

3

4

2

2

5

5
1-0

24

14

3

5

5
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Elections

December 110 1978
Municipal

August 7# 1979 -

Primary

August 28# 1979
Primary
Run-Off

October 2, 1979
Special

November 6, 1979
General

November 27P 1979
Special Election

December 11 1979
Special Run-Off

May 13, 1980
Special Election
(Supt. of Education)

Counties

Bolivar (Rosedale)

Bolivar
Covington
Greene
Humphreys
Jasper
Keeper
Marshall
Tallahatchie
Wilkinson
Yazoo

Covington
Greene
Humphreys
Keeper
Marshall
Tallahatch ie
Yazoo

Yazoo

Bolivar
Covington
Claiborne
Greene
Holmes
Humphreys
Marshall
Noxubee
Tunica
Yazoo

Warren

warren

Humphreys

No. of Observers

S

13
21
15
30
18
44

105
52
26
19

8
8

38
11

136
33
34

7

32
12
73
10
33
38

136
65
28
34

89

44

21
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Elections

November 4, 1980
General

November 18, 1980
Run-Off

May 12, 1981
Municipal
Primary

May 19, 1981
Municipal
Primary
Run-Of f

June 2, 19U1
Municipal
Genoral

November 10,
Primary

Counties

Cla iborne
Clay
Humphrey s
Noxbee
Quitman
Yazoo

Noxubee
Yazoo

Marshall
(Holly Springs)
Quitman
(Marks)
Tallahatchie
(Tutwiler)

Picayune
(Pearl River)

Holmes
(Tchula)

Sunflower
(Indianola)

Sunflower
(Indianola)

19Ul

December 8, 19bl
General

Elections

September 12, 1970
Pr ima ry

Elections

November 7, 1972
General

NEVADA

Counties

Humboldt

SOUTH CAROLINA

Counties

Clarendon
Dorchester

No. of Observers

54
36
27
71
20
23
T7

75-2

11

5

4

26

4

10

12

No. of Observers
3

No. of Observers

50
55

T"
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Elections

June 27, 1978
Primary
Run-Off

November 7, 1978
General

Elections

May 1, 1976
Primary

November 2, 1976
General

May 6, 1978
Primary

June 3, 197d
Primary
Run-Off

August -12, 1978-
Special
Run-Off

November 7, 1978
General

November 4, 1980
General

Elections

February 21, 1978
Pr imary

April 4, 1978
General

Counties

Marion

Darlington

TEXAS

Counties

Wilson
Uvalde
Medina
Fort Bend

Bee
Frio
LaSalle

Reeves

Reeves

Crockett

El Paso

Atacosa

WISCONSIN

Counties

Shawano
(Bartelme)

Shawano
(Bartelme)

No. of Observers

12

55

No. of Observers

18
24
57
18

24
26
26
5n

59

is

8

a

19

No. of Observers

3

3
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ATTACHMM M

Voting Rights Acts changes
made by bill passed by the
House of Representatives
on October 5, 1981

1. On July 31, 1981. the House Judiciary Committee voted
to report an amended version of H.R. 3112. The reported bill
contained amendments to Sections 2, 4(a) and 203(b) of the
Act. See H.R. Rep. No. 97-227, 97th Cong.. est Sees. (1981).

The amendments to Sections 2 and 203(b) would take
effect upon enactment. The amendments to Section 4(a), the
"bailout" provision, would take effect in two stages. Upon
enactment, the time--period of the present bailout standard
would be extended. For jurisdictions that became covered
in 1965 or 1970, the period would be extended from 17 years
to 19 years for 1975-covered jurisdictions, it would be
extended from ten years to 17 years. An effect of the change
woula be to postpone until August 1984 the earliest date
when most 1965-covered jurisdictions could seek a bailout
judgment.

Effective August 6, 1984, the bill would amend the
procedures and the standard applicable to bailout actions.

The amendment to Section 203(b) would extend the
duration of that provision for seven years, from August 6,
1985 (the present termination date) to August 6, 1992.
Section 203(c) imposes a bilingual-election requirement on
political subdivisions within the coverage formula of
Section 203(b).

2. The House debated the bill on October 2 and 5, 1981,
and passed it on October S. See 127 Cong. Rec. H6841-H6878
(daily ed., Oct. 2, 1981)r id. at H6937-H-01l (daily ed., .
Oct. 5, 1981). Only three substantive amendments were
adopted--one regarding the effect that pending voting dis-
crimination suits have upon a bailout suit (Section 4(a)
(1)(8), see 127 Cong. Rec. H6939), one regarding the procedure
for vacating a bailout judgment (Section 4(a)(S), see 127
Cong. Rec. H6939), and one concerning assistance In the voting
booth (Section 208, see 127 Cong. Rec. H7001).

I

3. There follows the text of Sections 2 and 4(a) as
they would be amended by the House-passed bill and the text
of Section 206. Additions are underscored deletions are
bracketed.
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1. Section 2. No voting qualification or prerequisite to vot-

Ing, or standard# practice, or procedure hall be imposed or applied

by any State or political subdivision (to deny or abridge]

in a manner which results in a denial or abridgement of the right

of any citizen of the United States to vote on account of race or

color, or in contravention of the guarantees set forth in section

4(f)(2). The fact that members of a minority group have not been

elected in numbers egual to the group's proportion of the' popular

tion shall not, in and of itself, constitute a violation of this

section.

2. Section 4 (a)I.. To alure that the right of citizens of the

United States to vote Is not denied or abridged on account of race

or color, no citizen shall be denied the right to vote in any

Federal, State, or local election because of his failure to comply

with any test or device in any State with respect to which the

determinations have been made under the first two sentences of sub-

section (b) of this section or in any political subdivision of

such State (as such subdivision existed on the date such determinsa-

tions were made with-respect to such State), though such determina-

tions were not made with respect to such subdivision as a separate

unit, or'in any political subdivision with respect to which such

determinations have been made as a separate unit, unless the United

States District Court for the District of Columbia in on action

for a declaratory judgment brought by such State or subdivision

against the United States has determined that no such test or

./_See the above explanation of the effective date of the
proposed amendments to this section.
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device has been used during the [seventeen) nineteen years preceding

the filing of the action for the purpose or with the effect of

denying or abridging the right to vote on account of race or color.

[Providedo That no such declaratory judgment shall issue with

respect to any plaintiff for a period of [seventeen] nineteen

years after the entry of a final judgment of any court of the

United States, other than the denial of a declaratory judgment

under this section whether entered prior to or after the enactment

of this Act, determining-that denials or abridgments of the right

to vote on account of race or color through the use of such tests

or devices have occurred anywhere in the territory of such plaintiff.)

No citizen shall be denied the right to vote-in any Federal, State,

or local election because of his failure to comply with any test

or device in any State with respect to which the determinations

have been made under the third sentence of subsection (b) of this

section or in any political subdivision of such State (as such

subdivision existed on the date such determinations were made

with respect to such State), though such determinations were not

made with respect to such subdivision as a separate unit, or in

any political subdivision with respect to which such determinations

have been made as a separate unit, unless the United States District

Court for the District of Columbia in an action for a declaratory
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judgment brought by such State or subdivision against the United

States has determined that no such test or device h"e been used

during the (ten) seventeen years-precedLng the filing of the action

for 'the purpose or with the effect of denying or abridging the

right to vote on account of race or color, or In contravention of

the guarantees set forth in section 4(f)(2)[i Provided, That no

such declaratory judgment shall issue with respect to any plaintiff

for a period of Iteni seventeen years after the entry of a final

judgment of any court of the United States, other than the denial of

a declaratory judgment under this section# whether entered prior to

or after the enactment of this paragraph, determining that denials

or abridgments of the right to vote on account of race or color, or

in contravention of the guarantees set forth in section 4(f)(2)

through the use of tests or devices have occurred anywhere in the

territory of such plaintiff.]. A declaratory judgment under this

section shall issue only if such court determines that during the

ten years preceding the filing of the action, and during the tendency

of such action-

(A) no such test or device has been used within such State

or political subdivision for the purpose or with the effect of

denying or abridging the right to vote on account of race or color

or (in the case of a State or subdivision seeking a declaratory

judgment under the second sentence of this subsection) in contra-

vention of the guarantees of subsection (f)(2):

93-758 0 - 83 - 115
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(a) no final judsment of any court of the United states, other

than the denial of declaratory judgment under this section. has deter-

mined that denials or abridgements of the right tovote on account

of race or colot have occurred anyWhere In the territory of such

State or political subdivision or (in the case of a State or sub-

division seeking a declaratory Judgment under the second sentence of

this subsection) that denials or abridgements of the right to vote

in contravention of the guarantees.of subsection, (f)(2) have occurred,-

anywhere in the territory of such State or subdivision and no consent

decree, settlement, or agreement has been entered into resulting in

any abandonment of a voting practice challenged on such grounds _and

no declaratory judgmnt under this section shall be entered during

the pendency of an action commenced before the filing of an action

under this section and alleging such denials or abridqements of

the right to vote:

(C) no Federal examiners under this Act have been assigned

to such State or political subdivision:

(0) such State or political subdivision and all governmental

units within its territory have complied with section 5 of this Act,

including compliance with the requirement that no change covered by

section 5 has been enforced without preclearance under section S

and have repealed all changes covered bY section 5 to which the

Attorney General has successfully objected or as to which the

United States District Court for. the District of Columbia has

denied a declaratory judgment:
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(Z) the Attorney general has not Inteposed any objection

(that has not been overturned by a final ludgment of a court? and no

declaratory judgment has been denied under section 5. with respect

to any submission by or on behalf of the plaintiff or any governmental

unit within its territory under section 5; and no such submissions-or

declaratory Judgment actions are pendingi and

(F) such State or political subdivision and all governmental

units within its territory--

(I) have eliminated voting procedures and methods

of election which inhibit or dilute equal access to

the electoral process.

(ii) have engaged in constructive efforts

to eliminate intimidation and harrassment of

Persons exercising rights protected under this

Act; and

(III) have engaged in other constructive

efforts, such as expanded opportunity for con-

venient registration and voting for every person

of voting age and the appointment of minority

persons as election officials throughout the

Jurisdiction and at all stages op the election

and registration process.
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(2) o assist the court in determining whether to issue a

declaratory judgment under this aubsec,-n# the Plaintiff shall

present evidence of minority Participation. including vLdnce of

the levels of minority group registration and voting# changes in

such levels over time. and disparities between minority-group and

non-minority-group participation

- (3) No declaratory iudcaent shall issue under this subsection

with respect to such State or political subdivision if such plain-

tiff and governmental units within its territory have. during the

period beginning ten years before the date the Judgment is issued,

engaged in violations of any provision of the Constitution or laws-

of the United States or any State or Political subdivision with

respect to discrimination in voting on account of race or color or

(in the case of a State or subdivision seeking a declaratory judg-

ment under the second sentence of this subsection) in contravention

of the guarantees of subsection (f)(2) unless the Plaintiff estab-

lishes that any such violations were trivial, were promptly corrected,

and were not repeated.

(4) The State or political subdivision bringing such action

shall publicize the intended commencement and any proposed settlement

of such action in the media serving such State or political subdivi-

sion and in appropriate United States post offices. Any aggrieved

Party may intervene at any state in such action.

Mj) An action pursuant to this subsection shall be heard and

determined by a court ot three judges In accordance w3th the provi-
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mione of section 2284 of title 28 of the United States Code and any

appeal shall lie to the Supreme Court. The court shall retain juris-

diction of any action pdrsuant to this subsection for [five years

after Judgment and shall reopen the action upon motion of the Attorney

General alleging that a test or device'has been used for the purpose

or with the effect of denying or abridging the right to vote on

account of race or color, or in contravention of the guarantees set

forth in section 4(f)(2).3 ten years after Judgment and shall reopen

the action upon motion of the Attorney General or any aggrieved person

alleging that conduct has occurred which, had that conduct occurred

during the ten-year periods referred to in this subsection, would

have precluded the issuance of a declaratory ludqmnt under this

subsection. The courts upon such reopening, shall vacate the

declaratory ludqment issued under this section if, after the

issuance of such declaratory ludqment, a final ludgment against

the State or subdivision with respect to which such declaratory

judgment was issued, or against any governmental unit within that

State or subdivision, determines that denials or abridgements of

the raqht to vote on account of race or color have occurred

anywhere in the territory of such State or political subdivision

or (in the case of a State or subdivision which sought a declara-

tory judgment under the second sentence of this subsection) that

denials or abridgements of the right to vote in contravention of

the guarantees of subsection (f)(2) have occurred anywhere in

the territory of such State or subdivision or if. after the '

issuance of such declaratory jud gmnt, a consent decree, set-
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tlement. or agreement has been entered Into resulting in any

abandonment of a voting practice challenged on such grounds.

Elf the Attorney General determines that he has no reason

to believe that any such test or device has been used during the

seventeen years preceding the filing of an action under the first

sentence of this subsection for the purpose or with the effect of

denying or abridging the right to vote on account of race or color#

he shall consent to the entry of such judgment.

If the Attorney General determines that he has no reason to

believe that any such test or device has been used during the ten

years preceding the filing of an action under the second sentence

of this subsection for the purpose or with the effect of denying

or abridging the right to vote on account of race or color, or in

contravention of the guarantees set forth in section 4(f)(2) he

shell consent to the entry of such judgment. 3

(6) if. after two years from the date of the filing of a

declaratory lud2ment under this subsection, no date has been set

for a hearing in such action. and that delay has not been the

result of an avoidable delay on the -art of counsel for any Paty.

the chief judge of the United States District Court for the District

of Columbia may request the Judicial Council for the Circuit of the

Di.tria. of Columbia to provide the necessary judicial resources

to exzelite-any action filed under this section. If such resources

are unavailable within the circuit, the chief iudge shall file a

certificate of necessity In accordance with section 292(d) of -title

28 of the United States Code.

3. Section 208. Thing in this Act shall be construed
in such a way as to ueraLt voting assistance to be given within

the voting booth unless the voter Is blind or physically inca-

pacitated.
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ATTACOEInT K- I

COUNTIES COVERED BY SECTION 4(b) Or TUB VOTING RIGHTS ACT
WHICH RECEIVED JUDICIAL FINDINGS OF DISCRIMINATION 1/

UNDER THE ACT
AUGUST 6, 1974 - JANUARY 31, 1982

ALABAMA

Clarke (1981) Dallas (1975)* Montgomery (1978)

GEORGIA

Burke (1978) Dougherty (1977)

LOUISIANA

East Baton Rouge (1980)* Plaquemines (1978)

Ouachita (1978) Rapides (1976)

MISSISSIPPI

Attala (1977)* Clay (1976) Hinds (1977)

Bell (1978)*

Dallas (1975)*

TEXAS

Galveston (1978)*

McClellan (1976)

Uvalde (1982)*

I/ Findings of discrimination, or settlements in which the objective of
The suit was substantially achieved (designated with an asterisk), are
listed by county whether the suit had been brought against the county
or one of its subjurisdictions, and the date in parentheses represents
the year of most recent judgment. This chart is derived from the
discrimination suits listed in Attachment N-la, based on our best
available information.

Our knowledge of private suits is limited; consequently, the list may
not include all federal suits in which a finding of discrimination was made
(or a meaningful settlement achieved), and where the United States did
not participate. In addition, subsequent court action or variations
in interpretation of the bailout standard set forth under H.R. 3112
may warrant the elimination of some jurisdictions from the list or the
inclusion of others
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FINAL JUDGMENTS
BY SECTION 4(b), I

CASE

Lipscomb v. vise 399 Fe Supp. 752 (M.D.

United States v Dallas County, Alabama,C.A. NO* 74-459-M (2.0. Also 1975)

Calderon v, McGee# C.A. No. W-74-CA-21T.9.Tn.17)

brooll v. aepldes Parlsh School Board* 425
. ,Ipp. 399J .D. U5 . 1976), affirmed in

pertinent parl *563 F.2d 10 (5th Cit.
1977). cart. denied* 438 U.S. 915 (1977)

Stewart v. Waller, C.A. No. SC-73-428 (M.D.

Kirkmey v. Board of Supervisors of Hinds
County, Mississippi, 46'F. upp. 285(3.0 Miss. 1979)

United States v. City of Albany, 437 F.Sapp. '137 *D. Me. 157 )

United Staten v. Cit yf Kosciusko,
C.A. Mo. IK-77-72-K (N.D. M1iss. 1977)

United States v. City Commission of Texas
City. C.A. No. G-77-79 (S.D. Tox. 1971)

SINCE AUGUST 6. 1974, INVOLVING JURISDICTIONS COVERED /
id WHiiICH A FEDERAL COURT MADE A FINDING OF DISCRIMINATION

ROLE
JURISDICTION OF U.S.

City of Dallas (Dallas County), Texas Amicue

Dallas County. Alabama Plaintiff

Waco ISD (McClennon County). Texas Aicus

Rapides Parish School Board. Louisiana Amicus

City of West Point (Clay County),
Mississippi

minds County. Mississippi

City of Albany (Dougherty Co.). Georgia

City of Nosciusko (Attala County)*

Mississippi

Texas City (Galveston County)# Texas

Intervenor

Amicus

Plaintiff

Plaintiff

Plaintiff

Through Janusry 31, 1962.

k/Also listed are cases where the suit achieved its desired objective even though, for example the lavnuit waits
nal resolution of some issues or ultimately was resolved by consent of the parties. In these instances the date

of judgment is in parentheses.

DATE ai
JUe

(1-17-75)

(10-11-75)

3-29-76

9-30-76

12-29-76

5-31-77

8-24-77

(10-3-77)

(2-17-78)

I

Io



CASE

United States v. Temple Indeendent School
District* C.A. N. -- 7-CA-10 ( W.D. Tex.
19751

Broussard v. Perez, C.A. No. 76-158(0)
(.5. Ea. 1M7FF

Ausberrf V. CIty of Monroe, 456 F. Supp.
495 ( .0. Ia. IL978

Lo *v. Saxton# C.A. No. 176-55 (8.D.

Hendrix v. NcFkinney * 460 IF. Supp. 626
(R. D Al ~F~IX0.;n T

United States v. East Baton Rouge Parish
School Board. C.A. No. 76-252 (M.D. La.

United States v. Clarke County Commision,C.A. 16o. -0-0SiT-4 (S.D. Ala. 1981)

United States v. Uvalde Consolidated I.S.D.,
C.A.-No. DR-77- A-20 (W.D. 1Nx. 1982)

18/ A dash indicates that the United States did
ieuently. this list may not include all federal
the United States did not participate.

I JURISDICTION

Temple I.S.D. (8011 County). Texas

Plaquemines Parish, Louisiana

City of Nonroe (Ouachita Pariph),
Louisiana

Burke County.& Georgia

Nontgomery County, Alabm

East Baton Rouge Parish, L uisiana

Clarke County, Alabama

Uvalde Copnty, -sexa

ROLE
Or U.S.

Plaintiff

Amicus5

Amicus

Plaintiff

Plaintiff

PlaintLff

JUDGNET

(2-22-78)

7-19-70

'-7-78

10-26-78

11-15-73

(6-6-80)

4-17-S1

(1-27-82)

not participate. Our knowledge of private suits is limited. Con-
suits in which a finding of discrimination was made, and "bere

b-a
00
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ATTACHMENT N-2

COUNTIeS COVERED BY SECTION 4(b) OF THE VOTING RIGHTS'ACT
TO WHICH OBSERVERS HAVE BEEN ASSIGNED /

AUGUST 6# 1974 - DECEMBER 31# 1981

Bullock (1978)

Choctaw (1976)

Conecuh (1980)

Dallas (1976)

Bulloch (1980)

Calhoun (1980)-

Early (1980)

DeSoto (1975)

East Carroll (1979)

ALABAMA

Greene (1974) Perry (1976)

Hale (1980) Pickens (1980)

Lowndes (1974) Russell (1978)

Marengo (1970)

GEORGIA

Hancock (1978) Mitchell (1980)

Johnson (1980) Stewart (1976)

Heriwether (1976) Sumter (1980)

LOUISIANA

East Feliciana Plaquemines
(1976) (1979)

Madison (1975) Sabine (1974)

Sumter - 1980 )

Talladega (1974)

Wilcox (19801

Telfair (1980)

Terrell (1976)

Tift (1980)

St. Helena (1979)

St. Landry (1980)

'_ The isted conties had observers assigned in connection with either
county elections or municipal elections within the county. The date in
parentheses represents the year of most recent observer assignment.

This chart is derived from the complete list of observer uu'gi&Attach-
ment L, which was based on our best available information.
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Benton (1975)

Bolivar (1979)

Claiborne (1980)

Clay (1980)

Covington (1979)

DeSoto (1977)

Greene (1979)

Grenada (1976)

Atascosa (1980)

See (1976)

Crockett (1978)

MISSiSsiPpi

Hinds (1977) Madison (1975)

Holmes (1981) Marshall (1981)

Humphreys (1980) Noxubee (1980)

Issaquena (1976) Oktibbeha (1975)

Jasper (1979) Picayune (1981)

Jefferson (1975) Quitman (1981)

Kemper (1979) Sharkey (1975)

Leflore (1977) Sunflower (1981)

SOUTH CAROLINA

Darlington (1978)

Marion (1978)

TEXAS

El Paso (1978) LaSalle (1976)

Fort Bend (1976) Medina (1976)

Frio (1976) Reeves (1978)

Tallachatchie (1981)

Tunics (1979)

Warren (1979)

Wilkinson (1979)

Yazoo (1980)

Uvalde (1976)

Wilson (1976)
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ATTACHMENT N-3

COUNTIES WHICH RECEIVED-OBJECTIONS TO CHANGES SUBMITTED
PURSUANT TO SECTION S OF THE VOTING RIGHTS ACT

AUGUST 6, 1974 - DECEMBER 31, 1981

ALABAMA (1981)

Barbour (1981) Conecuh (1981) Mobile (1976) Shelby (1977)

Bibb (1976) Dallas (1980) Perry (1981) Sumter (1981)

Chambers (1976) Hale (1976) Pickens (1976) Talladega (1975)

Clarke (1979) Jefferson (1980) Pike (1974) Wilcox (1981)

Colbert (1976) Lowndes (1978) Russell (1975)

ARIZONA

Apache (1976) Cochise (1975)

CALIFORNIA

Monterey (1977) Yuba (1976)

'' The &uEies- s1own here are derived from the complete lists of ob-
Tections found in Attachments D-1 and D-2, and are based on our best
available information. It should be noted, however, that variations
in interpretation of the bail-out standard are possible.

In parentheses next to the jurisdiction is the year of the most recent
objection to a submission by a county or a political or geographical sub-
division thereof. In Virginia, independent cities have been considered
counties for the purpose of. this table. For fully covered states the
year of the most recent objection to a state enactment appears in paren-
theses next to the state name. Under the bail-out standard of H.R. 3112
any objection whatsoever in such states would serve as a bar to bail-out.

The table includes a limited number of counties that received
objections which were later withdrawn after a jurisdiction altered the sub-
mission, thereby removing the basis for the objection,--Not considered for
this table, however, are objections later withdrawn without alteration of
the original submission (if included, the following jurisdictions wouLbe_
added Chatham, Lanier, Mitchell and Rockdale counties in Georgia; East
Baton Rouge Parish in Louisiana; Hinds County in Mississippil Craven and
Edgecombe counties in North Carolinal Brazos, Wlard and Midland counties in
Texas; and the city of Suffolk in Virginia).
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GEORGIA (1981)

Berrien (1980) Coweta (1975) Henry (1980)

Bibb (1975) Decatur (1977) Irwin (1975)

Brooks (1978) Dekalb (1980) Jefferson (1974)

Bulloch (1980) Dooly (1980) Jones (1974)

Camden (1978) Floyd (1975) Long (1976)

Charlton (1977) Fjlton (1977)- McDuffie (1974)

Clarke (1975) Glynn (1975) Morgan (1975)

ColquLtt (1977) Harris (1975) Newton (1976)

LOUiSrANA (1977)

Caddo (1976) Ouachita (1977) Rapid

Orleans (1978) PoInte Coupee (19,78) Sabin

Pike (1979)

Polk (1976)

Richmond (1981)

Spalding (1981)

Taliafero (1976)

Terrell (1977)

Walton (1976)

Wilkes (1976)

es (1975)

* (1976)

Attala (1976) Harriso

Benton (1975) Holmes

Bolivar (1975) Humphre

Clay (1975) Kemper

Coahoma (1977) Leak*

DeSoto (1977) Lee (19

Grenada (197 6) Leflore

Bronx (1981)

Martin (1977)

Pasquotank (1978)

MISSISSIPPI (1981)

n (1980) Lowndes (1975)

(1977) Madison (1977)

ys (1977) Marshall (1981)

(1975) Panola (1980)

1975) Quitman (1977)

771- Simpson--(1981)

(1977) Sunflower (1981)

NEW YORK

Kings (1981)

NORTH CAROLINA

Pitt (1980)

Robeson (1975)

Tallahatchie (1977)

Tunica (1979)

Wa hall (1978)

Warren (1976)

Winston (1980)

Yazoo (1977)

New York (1981)

Rockingham (1979)

Scotland (1978)
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Abbev-lle (1976)

Allendale (1977)

Bamberg (1977)

Calhoun (1976)

Charleston (1977)

SOUTH CAROLINA (1981)

Chester (1979) Idgefield (1979)

Chesterfield sorry (1976)
(1977)

Clarendon (1975) Lancaster (1978)

Colleton (1979) Lee (1976)

Dorchester (1978)

SOUTH DAKOTA

Shannon (1979) Todd (1979)

TEXAS (1978)

Marion (1978)

Ocone@ (1976)

Sumter (1976)

York (1978)

Anderson (1978)

Angelina (1977)

Aransas (1978)

Atascoasa (1979)

Bee (1979)

Bexar (1977)

Brazoria (1977)

Burleson (1981)

Caldvell (1979)

Castro (1979)

Cherokee'TD79)

Cochran (1980)

Cana1 (1979)

Crockett (1976)

Crosby (1977)

Deaf Smith.(1979)

Sector (1978)

Edwards (1978)

Floyd (1976)

Fort Bend (1977)

Frio (1976)

Galveston (1976)

Harris (1980)

garrison (1978)

Jefferson (1980)

Jim Wells (1980)

Kaufman (1976)

Liberty (1981)

Medina (1979)

-Moore (1976),

Nacogdoches (1980)

Navarro (1978)

Nueces (1980)

Orange (1961)

Parmer (1979)

Reeves (1976)

Smith (1976)

Tarrant (1978)

Terrell (1976)

TrifiLty (1916)

Tyler (1976)

Uvalde (1978)

Victoria (1980)

Waller (1978)

Willacy (1977)

Williamson (1979)

Wilson (1980)

wood (1976) --

zavala (1978)

VIRGINIA (1981)

Hopewell (1980) Lynchburg (1975) Pittsylvania (1979)
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ATTACHMENT N-4

COUNTIES COVERED BY SECTION 4(b) OF THE VOTING RIGHTS ACT
WHICH RECEIVED JUDICIAL DETERMINATIONS OF NONCOMPLIANCE

WITH SECTION 5 OF THE VOTING RIGHTS ACT /
AUGUST 6, 1974 - DECEMBER 31, 1981

ALABAMA

Barbour (1979)

Clarke (1981)

Colbert (1978)

Hale (1976)

Pike (1979)

GEORGIA

Delalb (1980) Henry (1980)

Dougherty (1977) Peach (1978)

Sumter (1981)

LOUISIANA

Ascension (1975) Plaquemines (1976)

Bolivar (1976)

Bronx (1981)

Chester (1978)

MISSISSIPPI

Grenada (1975)

NEW YORK

Kings (1981)

SOUTH CAROLINA

Colleton (1981)

Leflore (1978)

New York (1981)

Horry (1977)

o/ The counties listed here are derived from the list of judicial findings
of noncompliance with Section 5, Attachment N-4a, and are based on our best
available information. Subsequent court action or variations in interpre-
tation of the bailout standard set forth under H.R, 3112 may warrant the
elimination of some jurisdictions from the list or the inclusion of others.

In parentheses next to the county is the year of the most recent finding
of a failure to submit for preclearance or to comply with an objection
pursuant to Section 5 for the county itself or one of its political
subdivisions.
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so82M DAIOTA

Todd (1990)

Atascoea (1978)

Bee (1978)

Bexar (1978)

-.Castro (1979)

Crockett (1977)

Dallas (1979)

Deaf Smith (1979)

Galveston (1979)

TEXAS

Guadelupe (1981)

Barris (1980)

Jim Wells (1979)

Klebarg (1980)

Med'ina (1981)

Midland (1978)

Parmer (1979)

Smith (1978)

Trinity (1978)

Wood (1979)



aJUl ML1i UY VeaLeNAL COURTS UY NUNCJHPLIANCE WITH SMX.?OIN 5
o UV THE VOTING AIMITS ACT, WHICH WdOULD LAR BAILOUT UNDIk
* H.R. 31121 AUGUST 6, 1974 - DMC3IBL 31t 1981 /

I.

ow vyPE

Noncompliance with

Noncompliance with

Noncompi ance witLI

Object ion

Objection

Object on

CASE

United S~tates v. Uarbour County Commission,
"" M'.--. '78-349-H (M.D AS&a.')

United Sttates v. Clarke County Comission.
C.A. 1i. 80-0s47-4 (s.D. Aa. )

United States v. board of Commissioners of
'he'floid, Alabaa- (Colbert County!, 1'435
U.8. 110 (1978)

United States vA male Couny commission,MC.No& 76 -403-"'(SD. Ala*), att;d, 430

U.S. 924 (1977)

United ttes v. Pike Counl Commison,McA. FS.-?5-24S-H(N.D. Ala.)"

COnGIA

H P, D@Kalb Countv Capter V. State of
Go.Db 94 . SuW. 46

!/ this list represents only the most recent 3udmenats of noncompliance for each atfectea county.

Failure to Submit

Noncompliance with Ob~ection

Failure to Submit

IOLE
OF U.S.

.Plaintitt

Plaintiff

PlaintL f

Plaintiff

Plaintiff

Private

DATE OVJU!LNtM

10-23-79

4-17-51

3-6-78

10-AG-76

O-12-79

'-lS

~Ip

I
I

S



CASE

GEORGIA (cont.)

White v. Dougherty County UOard of Education.
4 u.S2 (197e

Head v. Henry County board of Commissioners,
C.A. No. C-79-2063A (N.D. Ga.)

Bary v. Dole& (Peach County), 439 U.S. 190

e v. Sumter County school Board, C.A. No.

LOUISIANA

Town ot Sorrento Municipil Democrdtic Coa-
mittee (Ascension Parish) v. Reine.
C. No. 73-120 (M.D. La.)

Broussard v. Perez (Plaqueminas Parish),
C.A. N. 76H-U(E.D. La.)

MISSISSIPPI

United States v. Bolivar County,
CA. W_._----5-52-(H.D. miss.)

united States v. Grenada County,
C.A. No. W-75-44K (N.D, Miss.)

ROLE
or U. S.

Failure to Submit

Noncompliance with Ob]ection

Failure to Submit

oncompli ance wi th Ob3ection

Noncompliance with Objection

Failure to Submit

Noncompliance, vitl Objection

Noncompliance with Objection

Amicus
(in Supreme
Court)

Amicus

Amicus

Amicus

Amicua

Amicus

Plaintiff

Plaintiff

DATE OF
JUM-NT

3-27-77

4-18-75

7-6-7'

3-29-76

5-30-75



CASE

NISSISSIPPI (omt.)

Natthews v. Let oo County Board of Election
_______ _ 450 Fe"Supp. 765 (N.D. S88.)

NEWYORK

€OMM oo Koch B(omX. Kings. Nov York*s . 8- F upp. 167 I8.D. N.Y.)

United itate v. County Council of Chester
.CoMWy C.A. NO. 78-"01 (D. B.C.)

United States V. board of Commissioners of
CoIInt~f Cunty, South Carolina, C.A. N.
7-N3-S ID. S.C.)

ccra ks moray County).
No.-76-2476 (D. S.C.)

S0UTS DaOTA

United States v. State of South Dakota
iTodd Coty)s C.A. No. 79-039 (D. S.D.)

m

United States v. Board of Trustees of
Somerset ]I.S.D. (Atascoa an Sear•
CoMnties)e C,&. No. SA-78-CA-84 (M.D. Tax.)

Goame v. Galloay (see County). C.A, No. 76-
1'T46 I . D.Uxe.)

TYPE

Noncompliance with objection

Failure to Obtain Preclearance

Noncompliance with Objection

Noncompl Lance with Objection

,Noncompliance with Objection

Noncompl Lance with Objection

Noncompliance with Objection

Failure to Obtain Preclearance

ROLE
Or U.S.

Private

Amicus

Plaintiff

Plaintiff

Amicus

Plaintiff

It

PlaLntlft

DATE OrJ!T f

2-2-76

'-4-75

2-17-01

3-22-77

5-21-80

12-26-78

Amicus 6-2-75



CASE

TEXAS (cont.)

United States v. Hereford I.S.D. (Deaf
Smith, Far-er,, and Castro CoWuntfes),
C.A, No. 2-77-14 (N.D. Tax.)

Do Noyas and United States v. Crocketti County,
C.A. No. 6-76-2 (M.D. Tex.)

Hging v. City of Dallas (Dallas County),C.A. No. 3-?9-118- (N.D. Teas)

Trinidad v. Koeb (Sequin City, Guadalupe
County), 63 r.22d 46 (5th Cir. 1981)

United States v. Villae of Dickinson
(Galveston County), C.A No, G-78-35
(S.D. Tex.)

United States v. Interim board of Trustees
of Westthelir I.S.D.(City of Houston,
arris County. T94r. Supp. 738 (S.D. Tex.)

Arriola v. Harville (Jim Wells County),
"-'. No. r-7F( S.D. Ten.)

McDaniel v. Sanchez (gleberg County),
IU.L.W.-U -(U.S. June 1. 1981)

TYPE

Noncompliance with objection

Noncompliance with Objection

Failure to Submit

Failure to Submit

Failure to Submit

Noncompliance with Objection

Noncompliance with Objection

ROLE
Or U.S.

Plaintiff
(Countersuit)

Amicus

Private

Private

Plaintiff

PlaintLff

AmiCus

Amicus 4-14-8

PAT? Or
JtUDrJPDiT

3-20-79

7-26-77

2-20-79

3-5-81

5-2-79

7-1-SO

10-9-79

-A

Failure to Submit



CASE

TEXAS (cont.)

Garcia v. DecKer (Hodisa COuntLy),-er No.-71-CA-414 (W.D. Tex.)

United States v. Board of Trustees of Midlandli.s.D. (Midland County), C.A. No. Mi-i7-"

CA- -u.o. Tex.)

United States v. board of Trustees of Chapel
I" JL I*S.D. (Smith County). C. . No. TY-7- -
137-CA -. 5. 'Tx.)

United States v. board of Trustees of Trinity
I.T. nltY County).e C.A. No. U-77-487I .--. Tex.)

United States v. Uawkins I.S.D. (Wood County).
C.A. No- Tr-77-8l-CA (E.DTaix.)

TYPE

Noncompliance with Objection

Noncoopl Lance with Object ion

NoncompILance Wi th Objection

Noncompi iance with Objection

NoncopliLance With Objection

/
I,

flJ

JUIX X#T

2-9-11

ROLE
o0 U.S..

Amicus

Plaintiff

Plaintiff

Plaintiff

Plaintiff

12-21-78

3-23-78

'-a

I-S-7,
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ATTACHMENT N-5

COUNTIES COVERED BY SECTION 4(b) OF THE VOTING RIGHTS ACT
WHICH RECEIVED DENIALS OF JUDICIAL PRECLEARANCE

UNDER SECTION 5 OF THE VOTING RIGHTS ACT /
AUGUST 6, 1974 - DECDBER 31, 1981

ALABAMA

Hale (1980)

ARI ZONA

Apache (1980)

GEORGIA

Floyd (1979) Wilkes (1978)

MISSISSIPPI

Warren (1979)

TEXAS

Caldwell (1981) Jefferson (1981)

W-7Tficount'es"liTsted here are derived from the complete list of
declaratory judgment actions found in Attachment N-5a, and are based
on our best available information.

Counties are listed in this table whether the suit for declaratory
judgment had been brought by the county or one of its subdivisions. The
date in parer-tbeses represents the year of the most recent judgment.



SETION 5 DECLARATORY JUDGMENT ACTIONS
(DISTRICT COURT FOR THZ DISTRICT OF COLUMBIA)

CASE TITLE

City of Petersur v. .U.S.

*Vance V. U.S.

City of Rictnd v. U.S.

Beer v. U.S.

Griffith V. U.S.

613Mn County, Ga. V. U.S.

Wilkes_ County Seol District

v. U.U.
Wilkes Coubt Ga* v. U080.

wkitfiold v, U.S.

City of Rme. G. V. Si

male county V. U.S.

orry Conty, S.C. v. U.S.

PATE PILED

3-17-72

7-31-72

3-25-72

7-25-73

4-26-74

1-12-76

6-14-76

6-14-76

9-1-76

5-9-77

2-16-77

9-27-77

THROUGH DECEMBER 31. 1981

POLITICAL
JURISDICTION

Petersburg, VA.

state of Alabma

Richmond. VA

New Orleans, IA.

Kings and Nev York
Counties, N.Y.

Olynn County, GA*

Wilker County, GA.

wites County, GA.

Grenada County, mB.

Bone (Floyd County). GA.

Hale Coumty, AL.

Horry County, S.C.

PATE or

DECISION

10-24-72

11-30-72

5-29-74

3-15-74

.5-16-74

1-12-76

4-20-78

4-2&-78

3-28-70

4-4-79

9-4-8

12-11-70

DECISION

D.J.y/ denied

D.J. granted

D.J. denied

D.J. denied

Dismissed
(lack of standing)

Dismissed (new plan
precleared)

D.J, denied

D.J. denied

Dismissed (new plan
preoleared)

D.J. deni4e

D.J. denied

Dismissed (now plan
precleared)

.1 Declaratory judpment.
/ Th. district oaurt ssequently granted pteclearance July 29, 1976, upon remand fro the Suprie Courto

s o "ror aduLei.-stive review by the Attorney General.

U

%A1b

Ii
//



SECTION 5 DECLARATORY JUDGMENT ACTIONS
(DISTRICT COURT FOR THE DISTRICT OF COLUMBIA)

THROUGH DECEMBER 31, 1981

CASE TITLE

Aache County U.S.D. No. 90
V. U.S.

6Donnell v. U.S.

Charlton County Bd. of
1d. V. Srooks s U.S.

State of Mississipi v sell

OCity of &Allasc Tx. V. U.S.

State of Mississippi v. U.S.

Commissioners Court, Medina
County, TX. v. U.S.

City of Lockhart v. U.S.

City of Port Arthur v. U.S.

State of South Dakota v. U.S.

City of Pleasant Grove1 Ala.
V. U.S.

Colleton County V. U.S.

State of California v. Smith

CATE FILED

10-20-77

3-7-78

3-29-78

8-1-78

9-5-78

12-27-79

1-25-80

2-6-80

3-12-80

8-6-90

10-9-80

11-4-81

11-17-81

POLITICAL
JUkI SVICTION

Apache County# AZ.

Waccen'County, MS.

Chariton County, GA.

State of US.

Dallas (Dallas County).
TX.

State of MS.

Medina County, TX.

Lockhact (Caldwell County).
TX.

Port Arthur (Jefferson
County), TX.

State of S.D.

Pleasant Grove (Jefferson
County)# AL.

Colleton County, South
Carolina

Kings, Nerced. Monterey
and Yuba counties. Cal.

DATE OF
DECISION

6-12-80

7-31-79

11-1-78

6-1-79

12-7-79

PbndLng

12-15-80

7-30-81

6-12-01

12-1-81

Pending

Pending

Pending

DECISION

D.J. denied

D.J. denied

D.J. granted

0.J. granted

Diamised (new plan
Precleard)

Dismissed (nw plan
pireclesred)

D.J. denied

D.J. denied

D.J. granted (by
consent decree)
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ATTACHMENT 0

STATUTORY AND CASE LAW REGARDING
MULTI-MEMBER ELECTION DISTRICTS

Prior to the decision in City of Mobile v. Bolden, 446 U.S.
55 (1980), Sec. 2 of the Voting Rights Act dd not play a major
role in cases charging that multi-member electoral districts dis-
criminated on account of race. The United States relied on Sec. 2
to give it authority to sue (see, e , United States v. Uvalde
Consol. I.S.o., 625 F.2d 547 (5th U77 im-8--T nert. d'enie-,#5T U.S.
1002 (1981), and private plaintiffs coupled Sec. 2 caims with
claims of unconstitutional discrimination. But no court has ever
relied on Sec. 2 as a ground for relief against multi-member dis-
tricts. 1/

of the few appellate court opinions which address claims under
ec. 2 of the Voting Rights Act, only three antedate the Supreme
court's decision in Mobile.. One was the Fifth Circuit's decision
in Mobile, 571 F.2d 731742 n.3 (Sth Cir. 1978) (the plaintiffs,
Sec. c aim *was at best problematic this court knows of no suc-
cessful dilution claim expressly founded on [Sec. 21). Neither
of the others was a dilution case. Toney v. White, 476 F.2d 203,
207o modified and aff'd en banc, 488-FP23 310 t5 Cir. 1973), in-
volved relief based on ai-oYrTrial's purge of blacks from the
voter rolls, conduct held to violate both Sec. 2 and the Fifteenth
Amendment. United States v. St. Landry Parish School Board, 601
F.2d 859, 865-899 $5th Mr. 1979)v pertained to a vote-buy ng
scheme involving black voters. Other decisions in suits based in
part upon Sec. 2 did not discuss Sec. 2. Coalition for Education
in Dist. I v. Board of Elections, 495 F.2d 1090 (2d Cir. 1974)
(successful challenge by minority race voters to school board
election in New York City); Black Voters v. McDonough, 565 F.2d I
(1st Cir. 1977) (unsuccessful challenge to at-large system for
electing the Boston School Committee); and United States v. East
Baton Roue Parish School Board, 594 F.2d 56 (9th ir. 1979) (re-
versi the dismissal of suit attacking the use of multi-member
wards).

Four post-Mobile Fifth Circuit cases discuss the application of
Sec. 2 to dilution claims. United States v. Uvalde Consol. I.S.D.,
625 F.2d 547 (5th Cir. 1980), cert. denied, 451 U., (191).
(United States' authority under Sec. 2 to challenge discriminatory
multi-member school board electoral system); McMillan v. Escambia
County, 638 F.2d 1239, 1242, n.8, 1243 n.9 (ti Mir. 98191), appeal
pendTing (Sec. 2 and the Fifteenth Amendment do not cover vote
dilution); Lodj v. Buxton, 639 F.2d 1358, 1364 n.ll (5th Cir.
1981), prob.jffis. noted sub no.. Rogers v. Lodge, 50 U.S.L.W.
3244 (U.S. Oct. 5, 1981) (Mobile estalishes at Sec. 2 does not
provide a remedy for conduct that does not violate the Fifteenth
Amendment); Kirkse v. City of Jackson, 663 F.2d 659, 664-665 (Sth
Cir. 1981) (rejectng assertion Ehat ec. 2 goes beyond the Fif-
teenth Amendment and prohibits practices that perpetuate the
effexts of past discrimination). See also n.6, infra.
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Thus, it is clear that the controversy over Mobile does not
relate to enforcement of Sec. 2, but instead concerns WEether
Mobile has radically altered the pre-existing case law under the
Fourteenth and Fifteenth Amendments. The Supreme Coutt's first
review of the contention that multi-member districts discriminated
against blacks was in Whitcomb v. Chavis, 403 U.S. 124 (1971).
There the district court a struckdaown the legislative multi-
member district in Marion County, Indiana, because it found the
scheme had a discriminatory effect. 2/ However, the Supreme Court
reversed, holding that there is no rTght to proportional represen-
tation and noting that there was no suggestion that the multi-
member districts in Indiana "were conceived or operated as purpose-
ful devices to further racial or economic discrimination." Id. at
149. The Court discussed at length various ways of proving Inten-
tional discrimination, including discrimination in voter registra-
tion and exclusion from party slates. Thus, Whitcomb (a) rejected
the effects test; (b) applied the purpose test; and (c) gave some
guidance as to theproof necessary to sustain a constitutional
challenge to at-large elections.

The only other pre-Mobile Supreme Court decision directly
on the subject is White v. Reester, 412 U.S. 755 (1973), in which
the Court upheld a= ing tat multi-member districts in Bexar
and Dallas Counties, Texas, unconstitutionally discriminated on
account of race and national origin. While the case has been
pointed to as embracing an effects test, the Court explicitly be-
gan its analysis by emphasizing that wit is not enough that the
racial group allegedly discriminated against has not had legisla-
tive seats in proportion to its voting potential." 412 U.S. at
765-766. As to Dallas County, the Court held that the district
court findings of a history of official discrimination against
blacks, the use of electoral devices which enhanced the opportu-
nity for racial discrimination, the discriminatory exclusion of
blacks from party slates, and the use of anti-black campaign tac-
tactics demonstrated a violation of the rule of Whitcomb v. Chavis.
412 U.S. at 766-767. As to Bexar County the Court again found
"the totality of the circumstances" supported the district court's
view "that the multi-member-district, as designed and operated in
Bexar County, invidiously excluded Mexican-Americans from effective
participation in political life." 412 U.S. at 769. It is true
that the opinion of Justice White, for the Court, refers on several

2/SpecI fcally, the district court "thought (poor Negroes] uncon-
stitutionally underrepresented because the proportion of legisla-
tors with residences in the ghetto elected from 1960 to 1968 was
less than the ghetto's proportion of the population, less than the
proportion of legislators elected from Washington Township, a less
populous district, and less than the ghetto would Likely have
elected had the county consisted of single-member districts."
403 U.S. at 148-149.
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occasions to "the impact" of the practices, but nowhere does the
opinion intimate that impact alone was enough. Rather, the Court
examined impact as one of several pieces of circumstantial evi-
dence of *invidious discrimination." /

Thus, although ton v. Davis, 426 U.S. 229 (1976) is
often cited as the genesis of the purpose test in racial discrimi-
nation cases brought under the Constitution, ton simply is
a continuation of a settled line of Supreme C-i-Vd=lions. in-
deed, ton relies not only upon cases involving purposeful
discri-n-iii i-Tn schools and jury selection, but also on W
v. Rockefeller, 376 U.S. 52 (1964), in which the Supreme CuRF had
applied a purpose standard to a claim of racial discrimination in
drawing legislative district lines. While Washington expressly
disapproved certain other cases which appear" to have relied
solely on an effects test, it did not disapprove Whitcomb, White,
or lower court cases which had followed them, for the simple -rason
that those cases did not embody an effects test.

The decision-making in the lower courts followed a similar
course. The leading cases were decided in the Fifth Circuit.
From 1973 to 1978 the controlling Fifth Circuit case was Zimmer v.
McKeithen, 485 F.2d 1297 (Sth Cir. 1973) (en banc), aff'd sub nom.
East Caro11 Parish School Board v. marshaTT,-I U.S. 636 (1976).
Zimmer did not address Section 2. That case did, however, set out
a series of evidentiary factors for determining whether a multi-
member district is unconstitutionally discriminatory under the rule
of Whitcomb and White. While that opinion does exhibit some
confusion as to -'eier purpose or effect or both are at issue
(see, e._L, 485 F.2d at 1304 and n.16), the court stressed that
'it is not enough to prove a mere disparity between the number
of minority residents and the number of minority representatives."
485 F.2d at 1305. The court characterized the issue as whether
the evidence shows unconstitutional 'dilution" of the vote of
minority members, thus sidestepping any debate about whether a
purpose test or an effects test applies. j/

3/ justice White, himself, agreed in his dissenting opinion in
Mobile that White v. Reester was a case in which indirect evidence
supported an-r-Terence of purposeful discrimination." 446 U.S. at
103. He simply disagreed with the Mobile plurality's assessment of
the evidence regarding purpose in Moqbile.

4/ The affirmance was without consideration of the constitutional
Tissue.
5/ The court borrowed most of the 'Zimmer" factors from Whitcomb

and White. The court said:

* * * where a minority can demonstrate a lack of access to
the process of slating candidates, the unresponsiveness of

(continued)
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When the Zimmer rule was challenged by Mobile and other
jurisdictions with multi-member districts, the Fifth Circuit
thoroughly discussed the Zimmer factors in light of Washington v.
Davis. In a companion case to Mobile the Fifth Circuit explained
that

* * * Washington v. Davis * * * requires a showing of
intentional discriminaMon in racially based voting di-
lution claims founded on the fourteenth amendment. We
conclude also that the case law requires the same show-
ing in fifteenth amendment dilution claims. Moreover, we
demonstrate that the dilution cases of this circuit are
consistent with our holding in this case. In particular,
we read Zimmer as impliedly recognizing the essentiality
of intent in" dilution cases by establishing certain cate-
gories of circumstantial evidence of intentional discrim-
ination.

Nevett v. Sides, 571 F.2d 209, 215 (1978), cert. denied, 446 U.S.
95I (1980). Based on these standards the Fifth Circuit held that
the district court's findings in Mobile "compel the inference that
the system has been maintained with the purpose of diluting the
black vote, thus supplying the element of intent necessary to es-
tablish a violation of the fourteenth amendment." Bolden v. City
of Mobile, 571 F.2d 238, 245 (5th Cir. 1978). 6/

Thus, when Mobile reached the Supreme Court both the Fifth
Circuit and prior Supreme Court cases accepted the proposition
that discriminatory intent is a necessary element of a claim that
multi-member districts violate the Constitution. The plurality

5 (continued)

legislators to their particularized interests, a tenuous
state policy underlying the preference for multi-member
or at-large districting, or that the existence of past
discrimination in general precludes the effective par-
ticipation in the election system, a strong case is made.
Such proof is enhanced by a showing of the existence of
large districts, majority vote requirements, anti-single
shot voting provisions and the lack of provision for at-
large candidates running from particular geographical
subdistricts. The fact of dilution is established upon
proof of the existence of an aggregate of these factors.
The Supreme Court's recent pronouncement in White v.

---- ester, supra, demonstrates, however, that all-these
factors need not be proved in order to obtain relief.

485 F.2d at 1305 (footnotes omitted).

The one change resulting from Mobile is that the rigid
criteria of Zimmer are no longer controllng in the Fifth Circuit,
though they cont nue to be pertinent. Perhaps the temporary re-
sult is a lack of precision and clarity as to what constitutes
adequate proof of discriminatory intent. However, this is one
area in which the courts may be better able than Congress to
evolve standards.
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Senator HATCH. I will request that the record be held open until
the end of this week. That is Friday. We will make an effort to see
that the record is thorough and complete. We will attempt to ac-
commodate all reasonable requests. I am not sure we can accommo-
date all requests because the verbosity of several of the statements
submitted for insertion. We will not be able to accommodate re-
quests for insertion of such lengthy works into the record. We will
have to make some reasonable determinations as we build the
record so it will be a good record, representative of all sides of the
issue presented. As I have said earlier in our proceedings, I would
like to have this subcommittee complete its action on or before the
20th of this month. This may not be possible. I do not want to mis-
lead anyone. We may not be able to complete the necessary action
because of the tremendous amount of material in the hearing
record. In addition, we can expect difficulties to arise during the
next couple of weeks with the Williams case coming on the floor
and with other problems being experienced by the Senators on the
committee. The 20th of this month is my goal which I hope we will
be able to meet. We certainly would appreciate the help of the Jus-
tice Department as we try to formulate the best voting rights bill
possible from this committee. Hopefully we can come up with a bill
that will be acceptable to all concerned, although I have no illu-
sions.

My personal feeling is, as yours, that this is a monumental piece
of legislation. I think it is the most important civil rights bill to be
addressed in recent history. I think it is important that we under-
stand these are not inconsequential issues that have been raised in
this hearing or that you have raised, here today, Mr. Reynolds.
They are critical constitutional issues which have the potential of
dramatically altering our election process. I think we have to get
away from a totally emotional approach to the analysis of this
issue. We have to employ a more objective approach that will hope-
fully continue to resolve problems of deprivation of minority voting
rights while at the same time keeping our constitutional structures
of government intact. That is what we are trying to do.

I would like to personally compliment you on your statement and
the way you have handled yourself in this hearing today. Some of
the questions have not been easy and personally I thought some of
them were irrelevant and rather unreasonable. I thought several of
the questions asked failed to address real issues involved in this
debate. We each tend to think our own questions are good ques-
tions. But I felt that you answered all of the questions objectively
and you answered them within what you consider to be the best
possible framework, a constitutional standpoint, and I want to com-
pliment you for that.

I also believe that Attorney General Smith did a tremendous job
in speaking for the administration.

Be that as it may, there are people that disagree with you and
people that disagree with me and they may be a vast majority. You
never know. But this issue of section 2 transcends even the issue of
civil rights. It is ver important that in our zeal to do what is ri.ht
for minorities in this country, that we always keep the Constitu-
tion sound and that at the same time we do not denigrate the polit-
ical processes that have worked so well for almost 200 years. I
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think this is one of the big issues that confronts me as a committee
chairman, because I feel as strongly as anybody that there should
be no discrimination at the polling places in this country or any
other place. I personally want to work as hard as I can to amelio-
rate that and get rid of it. Whatever the outcome of this debate, I
personally hope that we will be able to say a decade from now, that
we did what was right and I personally hope that we will not have
to say a decade from now that no one really appreciated at the
time what the section 2 issue was all about. I think we have made
a very effective and important record on the section 2 issue. I can
tell you, should this measure pass in the House form, I firmly be-
lieve we are going to have many of the problems that you have ar-
ticulated here. I do not think there is any question about that.

With that we will recess this committee until we reconvene it for
the purpose of voting on this issue.

The hearing is adjourned.
[Whereupon, at 1:20 p.m., the subcommittee recessed, to reconvene

subject to the call of the Chair.]
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