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EXTENSION OF THE VOTING RIGHTS ACT

WEDNESDAY, JUNE 17, 1981

House oF REPRESENTATIVES,
SuBcoMMITTEE ON CIvIL AND CONSTITUTIONAL RIGHTS,
COMMITTEE ON THE JUDICIARY,
- Washington, D.C.

The subcommittee met at 2:05 p.m. in room 2226 of the Rayburn
House Office Building; Hon. Don Edwards (chairman of the sub-
committee) presiding. .

Present: Representatives Edwards and Hyde.

Staff present: Helen C. Gonzales and Ivy Davis, assistant counsel;
Thomas M. Boyd, associate counsel.

Mr, EpwaRrDps. The subcommittee will come to order.

Today we'’re goinﬁ to continue our hearings regarding the need to
extend the Voting Rights Act of 1965.

The Attorney General of the United States, or his designee, was
invited on May 20 to testify today, after a number of telephone
calls, in which we made it clear to the Department of Justice that
the scope of their testimony could be limited to factual data only.

I was informed by the Department yesterday that our invitation
had been declined. However, they hope that the new Assistant
Attorney General, in charge of civil rights, will be confirmed
within the next 10 days, so that they feel they would be able to
testify in early July.

Our hearings are going to conclude, however, on June 25. And I
do hope that the Department may be able to present testimony
before that time. If they don’t, it will be the first time that this
committee has held hearings on the Voting Rights Act without
testimony from the Justice Department, which is, of course, the
primary enforcer of this act. ,

We are very pleased to announce and to have with us today the
former Assistant Attorney General for the Civil Rights Division,
Stanley Pottinger, who has agreed to come here today on very
short notice, for which we are most appreciative.

Mr. Pottinger has been before this subcommittee on numerous
occasions and is one of the heroes of the civil rights movement in
the United States. We're certainly delighted to have him.

%Iield to the gentleman from Illinois, Mr. Hyde.

r. HypE. Thank you, Mr. Chairman.

And I welcome you, too, Mr. Pottinger, indeed one of the heroes.

And I wish to impose quon you briefly to make a statement
concerning the legislation I'm introducing this afternoon pertain-
inidto the Voting Rights Act.

r. Chairman, during the Kast 2 months, two things have
become very clear to me about the Voting Rights Act:

(1815)
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First, there are some Junsdxctlons which deserve to remain cov-
ered, both because there are persmtent vestiges of discrimination
Eresent in their electoral system and because no constructive steps

ave been taken to alter that fact.

Second, the bailout provision which is contained in the law now
serves as a disincentive to progressive change, while locking in
those jurisdictions which have tried to improve conditions and
which ve abided by the law for nearly 17 years.

It is somewhat misleading to suggest that any part of the Voting
Rights Act expires. Most of the act is totally permanent, while that
portion which is subject to a term of years does not result in the
expiration of section 5—administrative preclearance.

at happens after 17 years is that jurisdictions covered in 1965
become eligible to apply for bailout.

Under the provisions of section 4(a), a covered Jurlsdlctlon may
got escape the administrative preclearance requirements of section

Unless the U.S. District Court for the District of Columbia, in an action for
declaratory g udgment brought by such State or subdivision against the United

States, has determined that no such test or device has been used during the 17
preceding the filing of the action, for the purpose or with the effect of denying or
abridging the right to vote on account of race or color.

This means that under present law, without the extension, on

" August 7, 1982, some of the jurisdictions now covered by section 5

will be ehg'lble to file for a declaratory judgment in the-U.S.
District Court for the District of Columbia.

Having filed, the United States, in the person of the Attorney
General may oppose bailout on the grounds that such jurisdiction,
or any part of it, has not operated with clean hands during the 17-
year period.

I intend to submit a new ll:roposal pursuant to an evolutionary
process which my thinking undergone during these hearings.
My bill would extend the administrative preclearance provision
indefinitely, subject to a possnbxhty for a jurisdiction to bailout,
effective immediately.

In my judgment, this new proposal would strengthen the act, not
weaken it, by providing incentives for jurisdictions now covered to
tligsxgore than mamtam the status quo presently required under the

act.

/

Under my pro , & covered jurisdiction, be it a State or politi- .

cal subdivision thereof, will be eligible to file for a bailout if it can
show to the satisfaction of the local Federal court that:

One, it has not discriminated by way of a test or device for 10

years pmce&nwe filing of the action.
IO-NO, that it not had a substantial objection during that same
ear period
d three, that it submitted all proposals which it was legally
obligated to submit.

By “substantial,” I mean not mslgmficant And I would leave to
report 1 age and to the interpretation of the appropriate Feder-
al court—I would leave it to them for the definition.

By re% a jurisdiction to submit a proposal which it is
legally obligated to submit, I would take into account those issues
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which were legitimately under controversy. However, once the law

is clear, a jurisdiction must submit or ineligible for bailout.

My bill would also require one last category. It would require
that a local Federal court be satisfied that the covered jurisdiction
applying for bailout had made constructive efforts to enhance mi-
nority participation in the electoral process. Such efforts could
include the lengthening of registration hours, the lengthening of
voting hours, creating of same-day registration, a shift from at-
large to single-member districts and the like. This provision is
designed to encourage jurisdictions to reevaluate their existing
practices with an eye toward making the electoral system more
accessible to all eligible voters.

My bill also provides that the court granting bailout would
retain jurisdiction for 5 years and that the case could be reopened
upon notice of the Attorney General or an aggrieved party should
an{ backsliding occur. .

would like to point out that I C%iCked the local Federal court,
rather than one in the District of Columbia, to facilitate availabil-
ity and attendance and participation by local people. Not everyone
can jump on the Amtrak and get up to Washington. That’s negotia-
ble, but I think it's better if the court is the local Federal court.

And I do have confidence in the Federal courts as a general propo-

sition.

I recognize that this newest proposal creates a bailout provision
which is more restrictive than that which is in the current statute.

However, that which is in the current statute does not even come
into play until after 1/ gzears have passed since 1965, and if H.R.
3112 becomes law, until 27 years have passed. .

I think we must, in fairness, recognize ﬁrogress and compliance
with the letter and the spirit of the law where it has occurred and
provide an incentive for jurisdictions to comply, while retaining
administrative preclearance for those areas as yet recalcitrant.

‘Thank you, Mr. Chairman.

Mr. Epwarps. Thank you very much, Mr. Hyde.

- I want to say at this time that the gentleman from Illinois, Mr.
H{de, has been the most diligent member of this subcommittee in
all of the hearings and has studied the issues in depth and has

made an enormous contribution already to our proceedings.

And I am sure that his suggested bill will receive most respectful
and careful consideration by all of the members of the subcommit-
tee and, indeed, the House of Representatives.

Mr. Hype. Mr. Chairman, thank you. .

And I am second only to you, I would say, in your diligence and
attention. And I know if I keep filing bills, the President’s econom-
ic recovery le;sogram will receive a fatal setback. So, I hope to not
keﬁ) doing this. [Laughter.]

r. EpwARrDps. Thank you.

Now, we're very pleased to have the former Assistant Attorney
General for the Civil Rights Division of the U.S. Department of
Justice, appointed l_l;ly, as I recall, President Nixon and serving
under President Ford. .

Mr. PorTiNGER. That’s correct. :

Mr. Epwarps. And doing a splendid job, and we appreciate your
coming today.
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You may proceed.

TESTIMONY OF J. STANLEY POTTINGER, FORMER ASSISTANT
ATTORNEY GENERAL, CIVILS RIGHTS DIVISION, U.S. DEPART-
" MENT OF JUSTICE

Mr. PorTiNGER. Thank you, Mr. Chairman.

I am pleased to be here today to give you my views on the Voting
Rights Act.

As you may recall, I was here back in 1975 for the same purpose,
but my role, as you suggest, was somewhat different then. At that
time, I was the Assistant Attorney General in charge of the Civils
Rights Division, having been appointed in 1973. I was accompanied
at that time by other staff members from the U.S. Department of -
Justice, and I was giving the official views of the United States.

Both Presidents Nixon and Ford signed bills extending the
Voting Rights Act of 1965. They acted in the finest tradition of _
bipartisan support in committing the Federal Government to pro-
tecting the right to vote. As a lifelong Republican, I am proud to be
here to sup{)ort that tradition.

In 1977, I left the Justice Department in order to enter private
practice. I have had no official connection with the Voting Rights
Act for some period of years. Nevertheless, I hope that my com-
ments will be of some value to you and the committee now.

In 1975, 1 testified in support of extending the Voting Rights Act,
based upon my experiences with voting rights during my tenure as
the Government's chief enforcement officer in this area after the
1975 extension of the act.

In light of the opportunity I have had to review some of the
evidence that has been presc...ed to the subcommittee during the
last few days, I have to conclude that factual circumstances have
not changed sufficiently to have finished the work that Congress
deemed essential in 1975. Therefore, I believe the act should be
extended.

In 1975, 1 testified before Congress that the protections of section
5 should be extended, because:

First, it had been effective in preventing discrimination.

Second, it had never been completely complied with in the cov-
ered jurisdictions.

Third, the guarantees it provided were more significant to the
country than the slight interference to the Federal system.

I believe every one of those things is still true toda{l.

Having reviewed some of the recent testimony which this com-
mittee has heard, I would like to add two more reasons for a 10-
year extension of section 5 until 1992,

First, the potential for discrimination and the inclination to dis-
crimination in the covered jurisdictions does not appear to have
abated significantly or sufficiently since my 1975 appearance before
this comrnittee. The number of objections which the Department of
Justice has inte to changes in voting laws since 1976 shows
that there is still a need for Federal legislation which protects
minority voters from exclusion from the political process. There
llmggg t_Jl(),eleg,7 5more objections since 1975 than in the 10 years from
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The need for section 5 protection is even more keen in my view
in Jight of the trend toward disbursement of Federal funds in block
grants to the States. If the minority community is to have a chance
to fight for a fair share of these Federal funds, it must be able to
compete equally at the ballot box and be able to participate effec-
tively in the political process at the State and local level.

Second, section 5 should be extended for 10 years to cover reap-
portionment, in line with the 1990 census. Just as the protections
of the act work to increase the numbers of minorities who are
registering and voting, as well as the numbers of minority elected
officials, so the act is necessary to monitor the efforts of jurisdic-
tions who may try to dilute the effectiveness of an incre minor-
ity voting strength.

In my experience administering section 5, and in light of testimo-
ny about the objections interposed since 1975, it appears that manl{
discriminatory election law changes are timed to coincide wit
evolving minority voting strength. This should not be surprising.

The overwhelming majority of objections interposed under Sec-
tion 5 in the last 10 years have been to voting changes that would

_dilute newly acquired minority voting strength. Section 5 should be
extended to cover post-1990 census redistricting.

- 1 will briefly describe, by way of examg)le, three objections which
Justice filed aftér the 1975 extension of the Act while I was still
Assistant Attorney General.

In Tunica County, Miss., in January 1977, the Department object-
ed to a change in the method of selecting the county superintend-

-ent of education. Tunica County was 73 percent black. In 1975,
blacks, who were already a majority of the population, became a
majority of the county’s registered voters. Blacks won the circuit
clerk position in November 1975, and their first seat on the local
school board in November 1976.

It was immediately thereafter, with blacks voting in significant
numbers, that the county attempted to make the county superin-
tendent of education an appointive rather than elective office. Of
course, this attempt was made over strong black ogposition. Since
the county could not meet its burden of showing that this change
had neither the purpose nor the effect of discriminating, we object-

Another post-1975 objection which we filed while I was Assistant
Attorney General shows how the covered jurisdiction -attempted to
use the election laws to dilute the effectiveness of the minority
vote, and thus to maintain control over the outcome of county
elections despite a growing minority concentration. Before January
1965, county commissioners in Hale County, Ala., had been elected
by single-member districts. The county, which was 66 percent black
and had no black elected officials countywide, changed its method
of election in 1965, but did not submit the change for section 5

~-Ppreclearance until July 1974 about 9 years late. The Hale Count
commissioners, who were elected at large from 1965 through 1976,
as a result of the uncleared change, were all white. We objected to
this change because it was so obviously discriminatory.

In Bishopville, N.C., the town council was elected in at-larﬁ:
elections, but oglﬁ_' a plurality vote was required for election. Blac
were almost half the town's population and were registering to
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vote in increasing numbers. Faced with the possibilﬁi)t’{ that a black,
might be elected with a plurality of the vote, in 1976, a full year
after the last extension of the act, the city moved to head off this
threat by adopting a majority vote requirement with staggered
terms, a fairly classic device.

The Department. ob{')ected to this change. Interestingly, the
change to which we o ﬂected in 1976 also included a change to
staggered terms, even though the town had tried that particular
cgange 2 years before and we had objected then to that same
change. .

In 1975, many argued that because the affected jurisdictions had
made significant strides, and many had, the act’s preclearance
requirement was no longer necessary. It turned out not to be true.
In 1976, we objected to as many or more proposed changes from
some affected States as we had in any previous year.

I was optimistic when I testified 6 years ago. I told this commit-
teedth}?t I hope we would not need the Voting Rights Act in 1980. I
said then: :

It should be our goal to end the need for the special coverage provisions, of course.
A b extension would provide a greater incentive to the covered jurisdictions to
eliminate the need for sgecial coverage. Indeed, I believe that the progress which
has been made during the past 6 years warrants considerable optimism that we
could complete the job in the next 5 years. - -

That, Mr. Chairman, was 6 years ago. Unfortunately, a signifi-
cant amount of discriminatory action has continued past the opti-
mism of my earlier statement. I respectfully urge the committee to
extend the crucial protections of section 5 of the Voting Rights Act
for another 10 years. :

Thank you.

[The statement of Mr. Pottinger follows:]

STATEMENT OF J. STANLEY POTTINGER, FORMER ASSISTANT ATTORNEY GENERAL,
Crvi. Riguts DivisioN, U.S. DEPARTMENT OF JUSTICE

Thank you, Mr. Chairman. My name is Stanley Pottinger, and I am pleased to be
here today to give you mg views on the Voting Rights A

I was here back in 1975 for the same purpose but my role was somewhat different
then. At that time, I was Assistant Attorney General in charge of the Civil Rights
Division, haviniebeen appointed to that position in 1978. I was accompanied by
other staff members from the United States Department of Justice and I was giving
the official views of the United States.

Both Presidents Nixon and Ford signed bills extending the Voting Rights Act of
1965. They acted in the finest tradition of bipartisan support in committing the
federal government to protecting the right to vote. As a life-long Republican, I am
proud to be here to support that tradition.

In 1977, I left the Justice Department in order to enter private practice. 1 have
had no official connection with the Voting Rights Act in the past few years but I
hope that my experiences in enforcing and administering the Voting ’I'lights Act
then will be of some value to you now.

In 1975, I testified in supgort of extending the Voting Rights Act, based upon my
.experiences with voting rights during my tenure as the government’s chief enforce-
ment officer in this area. Based on the year and a that I dontinued in this

ition after the 1975 extension of the Act, and in light of the opportunity I have

d to review some of the evidence that has been presented to this Subcommittee, I
have to conclude that factual circumstances have not cha.nﬁd sufficiently to have
finished the work that the Congreess deemed essential in 1975. I therefore believe
that the Act should be extended. - .

In 1975 1 testified before Congress that the protections of Section 6 should be
extended because first, it had been effective in ts:'event,in(; discrimination; second it
had never been completely complied with in the covered jurisdictions; third, the
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guarantees iu:rovided were more significant to the country than the slight interfer-
ence to the federal system. -

Every one of those things is still true today.

Having reviewed some of the recent testimony which this Committee has heard, I
would like to add two more reasons for a 10-year extension of Section § until 1992.

Fir& the potential for discrimination and the inclination to discriminate in the
covered jurisdictions does not appear to have abated significantly since my 1975
a?pearanoe before this Committee. The number of objections which the Department
of Justice has interposed to changes in voting laws since 1975 shows that there is
still a need for federal legislation which protects minority voters from exclusion
from the political process. There have been more objections since 1975 than in the
10 years from 1 to 1975. The need for Section 6 protection is even more keen in
view of the trend toward disbursement of federal funds in block grants to the states.
If the minority community is to have a chance to fight for a fair share of these
federal funds, it must be able to compete equally at the ballot box and be able to
participate effectively in the political process at the state and local level.

Second, Section 5 should extended for 10 years to cover reapportionment in
line with the 1990 census§. Just as the protections of the Act work to increase the
numbers of minorities who are registering and voting, as well as the numbers of
minority elected officials, so the Act is necessary to monitor the efforts of jurisdic-
tions who may try to dilute the effectiveness of an increased minority voting
strength. In my experience administering Section 5, and in liﬂ;z of testimony about
the objections interposed since 1977, it appears that many riminatory election
law changes are timed to coincide with evolving minority _votinalestrength. The
overwhelming majority of objections interposed under Section 5 in last 10 years
have been to voting changes that would dilute newly-acquired minority voting
strength. Section 5 should be extended to cover post-1990 census redistricting.

I will briefly describe, by way of example, three objections which Justice filed
after the 1975 extension of the Act while I was still istant Attorney General.

In Tunica County, Mississippi, in January 1977, the Department objected to a
change in the method of selecting the county superintendent of education. Tunica
County was 78 percent black. In 1975, blacks, who were already a majority of the
gfculation, became a majority of the county’s istered voters. Blacks won the

ircuit Clerk position in November 1975 and their first seat on the local school
board in November 1976. It was immediat&ljv thereafter, with blacks voting in
significant numbers, that the county attempted to make the county superintendent

education an apgointive rather than elective office. Of course, this attempt was
made over strong black opposition. Since the county could not meet its burden of
sho:x,;ng that this change neither the purpose nor the effect of discriminating,
we X
Another post-1975 objection which we filed while I was Assistant Attorney Gener-
al shows how the covered jurisdiction attem to use the election laws to dilute
the effectiveness of the minority vote, and thus to maintain control over the out-
come of county elections despite a growini minority concentration. Before January
1965, county commissioners in Hale Coun 65'. Alabama, had been elected bg single-
member districts. The tounty, which was 66 percent black and had no black elected
officials county-wide, changed its method of election in 1965, but did not submit the
change for Section b preclearance until July 1974. The Hale county commissioners
who were elected at large from 19656 through 1976 as a result of the uncleared
::ll_autnge,_ w«taore all white. We objected to this change because it was so obviously

riminatory. -

In Bishopville, South Carolina, the town council was elected in at-large elections,
but only a_ﬂurality vote was required for election. Blacks were almost half the
town'’s population.and were reﬂsten.nf to vote in increasing numbers. Faced with
the possibility that a black might be elected with a plurality of the vote, in 1976, a
!f)ull a%ear ti:g“ the lagttyextet:sion u.}‘x-'e the I:ct. .&e city mr:wé tew hea'lgh-oﬁ' Dt:us threa:

o a majority vote requirement with stagge rms. The Departmen
ogjecteg to this change. Interestingly, the change to which we objected in 1976 also
included a change to staggered terms, even though the town had tried that particu-
lar ¢ two years before and we had objected then. .

In 1975, many ‘argued that because the affected jurisdictions had made significant
strides, the Act's preclearance requirement was no longer necessary.

It turned out not to be true. In 1976, we objected to as many or more proposed
changes from some affected states as we had in anty previous g:ar .

1 was optimistic whenlwsﬁﬁedaixxearsago. told this Committee that I hoped
we would not need the Voting Rights Act in 1380. I said then “It should be our goal
to end the need for the special cove Pprovisions, of course. A five-year extension
would provide a greater incentive to the covered jurisdictions to eli te the need
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for special coverage. Indeed, I believe that the progress which has been made during
the past five years warrants considerable optimism that we could complete the jo
in the next five years.”

That, Mr. Chairman, was six years ago. Unfortunately, a significant amount of
discriminatory action has continued past the optimism of my earlier statement. I
respectfull{‘ t:rie the Committee to extend the crucial protections of Section 6 of the

18!

- Voting Ri ct for another ten years. '
Mr. EpwaArbps. Thank you ver&much, Mr. Pottinger.
The gentlemen from Illinois, Mr. Hyde.

Mr. Hype. Thank you, Mr. Chairman. And I too thank you, Mr.
Pottinger, for your usual succinct and useful contribution. It's prob-
ably too soon to ask you for an opinion on my bailout provision, but
we will send you a copy and would love to have you study it and
see if you have any suggestions for improving it. But generally, the
idea of an improved bail out where those jurisdictions—and I don’t
have any in mine, because I don’t know, but I'm assuming there
are some jurisdictions that have lived up to the act, both the letter
and the spirit, and deserve to be treated like everyone else, and
even if there aren’t, the prospect that there is some wa{ to get out
for good behavior has this incentive factor that will enhance,
really, the purposes of the act.

Would you agree with that statement?

- Mr. PorTiNnGeR. Yes, I think I do, if I may qualify my statement
briefly. It has been my position based upon the scenario I painted

in my testimony, of recognizing that although 1 have not been -

responsible for the enforcement of the act for the last 6 years,
there ought to be a very heavy burden on any of us—and I think
collectively we have the same objectives in mind, namely, to pro-
tect the democratic process through the right to vote—on any of us
who propose a change to section 5. I do start from that position.
Maybe you are ahead of me in that regard, and I would respect
that if so, but my views are, unless we have a very clear showing,
factual and evidentiary showing of the need for modification of the
existing bail-out position which Jrou have very nicely pointed out
exists, 1t has been time-tested and should continue.

. So I would begin by saying it isn’t clear to me that the so-called
pure or saintly districts—political subdivisions that might other-
wise avail themselves of the bail out—have been unable to do so if
they are, in fact, truelg pure and saintly. I am aware, however, .
that there have been additional discussions along the line of what
you have proposed, and my initial reaction to the proposal is, if
there is going to be any compromise in this direction, and again, 1
don’t suggest that that’s necessary at all, that all of us should
examine the groposals that you have made very carefully.

A couple of things appear on the face of it to me,-that I would
just throw out quickly, and this is meant only in the spirit of
cooperation and contribution. I am, for instance, a little bit con-
cerned in light of my experience about abandonir%g the central
gdmuienistration in the the District of Columbia Federal Court

ystem.

Mr. Hvpe. My onlge:eason for that was to make it available to
local peoRlle-—we’ve n out in the field, Austin, Tex., and Mont-
gomery, Ala. A lot of people have something to tell us, and I just
want them to be able to tell us without coming up here. It isn’t a
crucial matter to me. But on balance more people could go get into
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the courthouse and say, “Here’s what we do in this county,” and
that county and that, I think, overrides bringing it to the District
of Columbia. But I could be wronfui

Mr. PormiNGER. The impulse that you have on this, it seems to
me, is a sound one, if I may use the word impulse for a moment. By
that I mean that you have identified the reason for it, which is to
enhance the democratic process, and there is an as of democra-
- ¢y in the courts, as much as there is in the golitxcal system. My

only concern about it, based upon 5 years with this, Mr. Hgde, is
that our experience was in Federal courts through section 2 cases
and thro other enforcement actions we brought in Federal
courts in those jurisdictions that are under the most intense pres-
sure to bail out. In many Federal courts there was great pressure
to satisfy the desire for greater remedial discretion, even though
the facts might not have warranted it.

This led to very spotty and checkered enforcement results, and I
suspect, even though I wish I didn’t have to say this, I sus that
if there were a bailout provision modification, and it did include
the use of the local district courts involved, we might find ourselves
back here regretting it. I really believe that that would happen,
because of our experience. -

Mr. HypE. You feel that the local district court would be less
a}tx’:lae’? for whatever reasons, to be tough-minded on something like
that

Mr. PorTiNGER. I think it varies. I can think—if you will allow
me not to name names—I can think of specific judges who would
be not only excellent, but every bit as good as anybody we can
propose in Washington, D.C. I'm not saying Washington, D.C., be-
cause 'it's Washington, D.C,, has any lock on expertise or experi-
ence. I'm not concerned about them. Indeed, it would be wonderful
if they could somehow be brought into this process. I am concerned
deeply about those judges who are in areas or States that have the
most recalcitrant problems, the most recalcitrant districts, and who
inevitably, because they’re human beings, at least one hopes the
judges are human beings, because they are, find themselves——

r. Hypk. They're nominated by Senators and confirmed by the
other body. You know, they can’t be far wrong. [Laughter.] -

Mr. PorTINGER. Because of that, sometimes what we do by put-
ting the action in their court, is to—and I'm now speaking of those
judges who either by inclination or even by ideological commitment
are disposed against enforcement—by putting it in their court, we
would not only be betraying those people who we are hoping to
protect, but would be inviting the kind of pressure on them that I
think could be withstood in a centralized——

Mr. Hype. The trade-off would be then to make sure we got the
best judges out here in the District rather than out in the field, but
denying access, you know, to a lot of people who might want to
have something to say. But isn’t-that a serious indictment of the
Federal court system, though? We put Federal judges out there.
They are sup to be for life, immune from the political
swaz:g, and they're good enough to send people to jail for long
periods. I mean, I'm not disagreeing with you one bit, but we've got
a bigger problem than we think, maybe.

. POTTINGER. I think we do. -
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In a wholly different vein, sometime, I think it would be instruc-
tive to me to have a chance to talk to you about the federal system
in connection with other parts of civil rights enforcement I was
involved with, including investigations for——

Mr. Hypk. Let me say, I have no ﬁroblem with the District Court
u% here, if that's what the civil rights community wants. If this is
what they want, fine. I just want you to know my only reason was
so people could walk into that courthouse and tell their story, that
might not be able to do that up here.

Mr. PorriNger. As I said, I think that that observation and
impulse on your part it is a worthy one, and one that all of us,
even those of us who are most frightened by the prospect of change
in enforcement, ought to ga more than a passing bow %o. I know
what you are speaking of. In 1970, we tried to segregate school
systems from Washington. Then we changed and went on the road,
and we had an enormously different kind of process, and to our
delight, a more successful one. I am very keenly aware of the
desire you have to have democatic access exist everywhere, includ-
ing the court systems. But 1 would have to say that like the civil
rights community, of which I have affiliation and affection, in this
particular case I would object to doing so.

Mr. Hypk. I will consider that. OK. Well, I am not sure I under-
stood what you said about the present bailout, because as I under-
stand, and 1 am subject to correction by majority counsel and
minority counsel, and anybody else in the room, there is no way to.
bailout, by definition, if you get another extension.

Mr. PorTiNGER. We had some bailouts. I grant you, they’re not a
large number. I think I cataloged them briefly when I testified in
1975. It’s my understanding there have been a few more since 1975.
The bailout provision is tough, no question about it. I think, equal-
ly, there is no question that it does work when one can show—
when one carries the burden of compliance, of showing a history of
compliance. I'm not suggesting here that in the sense that I gave
you what I consider to be a very firm, and I hope, thoughtful
opinion about the abandonment of the D.C. system, I'm not sug-
gesting that I have such an opinion about barring any discussion
about a new bailout.

I only approach it vexgegzutiously. as I think, properly, the civil
ri%hts community does, use of the enormous implications for a
rollback, an undetected rollback. It’s bad enough to have to go with
a rollback, but when you don’t know about it, because the political
entitiés involved are no longer under your jurisdiction, or despite
your careful, courteous Federal monitoring of what’s going on, then
:vl? }l:ave truly betrayed the most fundamental American right we

ave.

Therefore, I comment very cautiously on bailout. I had some
occasion to look at the so-called Butler bailout that you had en-
dorsed in 1975, cosponsored, and I am not prepared to give a
careful analysis of that or any other provision, in light of your new
bill, at the moment.

I can see some similarities in it, and I appreciate your invitation
to me to have an opportunity to look at and to comment on them.
The Butler bailout seems to me to have had some tighter standards
than what I understand your current bill to have. But I also see
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much of the same philosophy operating in it, and I do believe it's
worthy of examination.

Mr. Hype. We have some new players on the field, and that may
justify some different perspective on what is doable in the totality
of the legislative. process. : .

Mr. POorTINGER. One example I noticed in part 2 of the standards,
the three standards that you named is that there should not be a
substantial objection during their 10-year period. That would also, I
hope you would agree, require some fairly careful examination as
to not only what is substantial when abstractly defined, but how
one determines in an administrative sense what is substantial.

Mr. Hypk. I agree. That word is fraught with ambiguity. And yet
I'm trying to get at the erroneous, the frivolous, the punctilious,
the objection that really, you know, was insubstantial—maybe, you
k}inowf,) it was like a Saturday night special. How do you define
them? . ’

Mr. PorTiNGeR. I would like to put in one pitch for my old
colleagues at the Justice’ Department. I have not sensed a level of
criticism of the Department in this area that' we sometimes see in
other areas of civil rights enforcement.

Mr. Hype. But it’s subject to that manipulation. That’s what we
have to watch. .

Mr. PoTTINGER. I understand it is subject to that manipulation. I
think it’s fair, however, to comment on such factors. I believe, for
instance, in the first few years of enforcement, perhaps the first 10
years, we had roughly 2 percent, maybe 3 percent, at most, objec-
tions that we entered out of all submissions received. Very rare,
when you consider the flow that came in.

Second, I know from my own perscnal experience—and this is to
the credit of those who were around me and before me, not to my
credit—but I know that the division was a highly disciplined
agency of the Federal Government, as highly disciplined as any I
have either had experience with as a private attorney or with
whom I was associated as a Government official. The group—the
voting rights section, the Deputy Assistant Attorney General in
charge, and I'd like to think that the Assistant Attorney Genéral,
whoever he or she may be—are very cautious about not interposing
. frivolous objections.

I think that it would be fair for this committee, indeed, I would
hope this committee would entertain anybody’s claim to the con-
trary. But I also think if you examine the facts of every objection, I
dare say I don’t honestly know of one that I would not be complete-
ly willing to lay in front of you, Mr. Hyde, and say blindly, “I'll
take your judgment on it. You tell me how you would view these
facts, and whether you would or would not object, and I will accept
it, regardless of what I believe myself.”

I believe that our ability to judge the facts was so conservative in
that regard, that there is virtually no one on this committee who
would not have aireed case by case. I know you have other things
to do than go back into 10 years of cases, but I would not, for my
own J:art, and, indeed, for my successors and predecessors, be
afraid to stand up to that test. )

Mr. Hype. Thank you.
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Mr. EpwARrps. Mr. Pottinger, I think that it is accurate to sa
that the testimony we have had to date, both here and in the field,
and in, I guess, 12 or 13 days of testimony by witnesses from
different parts of the country, would generally suplport your testi-
mony that the extension should be granted. I wish I could say that
the last category in Mr. Hyde’s bailout bill, which I will read here,

That it will require the court to be satisfied that the covered jurisdiction had
made constructive efforts to enhance minority participation in the electoral process,

including the lengthening of registration hours, the lengthening of voting hours,
creation of same-day registration, a shift from at-large to single-member district.

I wish we could say that that has happened.

We haven’t had any testimony, and people might say we haven’t
sought it out, but I assure you, we have sought it out, and we are
waiting for somebody from a covered jurisdiction to come in here
and tell us, and especially minority people, that those things are -
ha;l)pening in some of the covered jurisdictions. They really aren'’t,
at least as far as we know, and certainly we invite covered jurisdic-
tions to come in and certify the opposite. I am sorry to say but it is
true.

There are an increased number of objections, as you pointed out
in your testimony, rather than fewer objections all the time. And I
think one of the most disturbing things I'd like you to comment on,
was the testimony yesterday from a study made of the State of
North Carolina, which I believe is about half covered, to the effect
that there are dozens, perhaps scores of nonsubmissions, many,
many, many changes in electoral laws that are never submitted
and never found out about by the Department of Justice.

Is that possible?

Mr. PorTiNGER. Yes, it is very definitely possible.

I'm sorry to say it’s possible, but as one of my examples indicat-
ed, there have been 9 years of official de jure action that substan-
tially affected voting rights, none of which had been submitted to
the Justice Department.

Mr. Epwarps. We've also had testimony to the effect that in
some parts of the covered jurisdictions, in particular around the
delta of the Mississippi River, that it is just in the last very few
years that the black people there are finding out about the exist-
ence of section 5, that preclearance is required under the law, and
that is one of the reasons for the increased number of objections. .

Is that possible? .

Mr. PormINGER. It is possible. It not only is possible, it was
known to the Civil Rights Division before 1 Egt there in 1973 that
nonsubmissions were significant in number. And as you may recall,
an outreach program was devised by which the Justice Department
notified the State attorneys general and various county and local
officials of their obligation.

, tI:e didn’t cost the Government very much to send out those
etters. 4

I think that that did have an important impact. It didn’t cure
the problem completely. But it was a courteous and proper way of
communicating and it may very well be the Justice Department
ought to do that again. If an outreach program isn’t built into your
new legislation, it wouldn’t hurt at all to have some legislative
history urging the Department to do that.
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Mr. Hype. What would you think of a provision making it a
misdemeanor with a pretty good fine for willfully and knowingly
failing to make a submission on the part of the highest official
responsible for such submission, clerk of the county or something
like that? It's realliy a toothless tiger, isn’t it?

Mr. POTTINGER. 1t is. - ‘

Mr. HypE. If they iﬂure it, they go ahead and have the election
and never the twain s meet.

Mr. PorrINGER. My initial reaction to your suggestion is that it’s
a great idea, and I'll tell you why. Of all the friends I've made
among elected officials as well as citizens in the South in the last
10 years, I could regale you with a half hour’s worth of examples of
people who would not publicly acknowledge or endorse what you
just suggested, because to do so is politically difficult, but who
privately would say that your suggestion would relieve them of an
immense burden by having such a law. Because if I am a local
official, I can say to everybody who comes in, no matter who they
are, “Look, I'll go a long way with you. I'm a good old boy. But I
am not going to jail for you.” And at that point you cut off the
kind of pressure that right now there is no way to construct a

. defense against.

Mr. Hypk. You take away their discretion which they are being
asked to abuse by some political figure?

Mr. POorTINGER. Precisely. I think it’s difficult ever to take away

- discretion, but the way you just framed it is very careful. You said
deliberate. . :

Mr. Hype. Willfully and knowingly fail to submit legislation
which theg know or which are reasonable. You know, some of this
stuff could be pretty iffy, but I think if we draft it right putting
teeth into the submission section might be useful.

Mr. POTTINGER. I think it's a brilliant idea myself.

Mr. Hybe. Well, thank you. [Laughter.]

Mri, ill’loa'rm? GER. Do you want to ask me about another part of
your . ,

Mr. Hype. We'll pick one at random. [Laughter.]

Mr. Epwarps. Mr. Pottinger, we’ll give you an opportunity to
revise and extend your remarks at a later time. - .

Another phenomenon we found in these extended heari is
that although the Voting Rights Act and the different civil rights
laws that have been enacted in the past 10 or 15 years have made
it easier to register and vote, although there are exceptions to what
I just said, generally speaking it might be easier to vote now in the

current jurisdiction, and fa.rtlcularly in a State like Texas, but it is
still darn hard to get elected. The -devices that have developed,
sophisticated schemes and gerrymandering, at-large elections, an-
nexations, et cetera, make it most difficult to cast a vote that really
counts insofar as the people that you would like to elect. .

What do you think about that? Is that true?

Mr. PorTINGER. Yes, it is. It raises perhaps the most difficult,
final barrier, too, that people who believe in democracy have to
face in that area; that is, you can help create the conditions by
which registration and voting occur on a fair basis and you can
create conditions that encourage everyone, minority or majority
race, to avail themselves of it. But at some point soon thereafter
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everyone competes in the marketplace alone, without any Federal
- or governmental interference or s apinﬁ.

I think it's correct that this act, much as I believe that it may be
the crowning jewel of civil rights legislation since Reconstruction,
and even though I would do everything in my power to help

reserve and extend it, is not a perfect act. It does not do enough.
t does not go far enough to guarantee the right to participate in
the free market of golitical voting and elections.

Now, obviously that’s sort of a general statement. It gets us back
to what can we do to tighten it. Because I don’t understand from
Mr. Hyde or from you or from anyone else any difference of opin-
ion about the objective of the act which is to secure this most
precious right. I don’t think the act does all that it could do. I
think in many ways it could be tougher. That’s one of the reasons I
ggacted so strongly to the misdemeanor idea. It may be a very good
idea. -

Mr. Epwarps. Well, obviously attitudes are going to change, and
a whole atmosphere which we hope is changing now, because an-
other phenomenon we've learned a lot about in these hearings is
bloc voting where in so many jurisdictions white people are not

oing to vote for a black candidate and they go out of their way to.

ind out if the candidate is black or white. x.lso, I'm sorry to say

-that black people are often not particularly interested in voting for
white candidates. So pretty soon you get down to whoever has the
political power to gerrymander can almost elect anybody they
want.

Mr. PorTINGER. I think that dilemma that fyou have just defined
bumps right up against the outer reaches of the act. It begins to
lead to discussions of effect, quotas, all those things that have been
posed as inimical to democracy. I for one would therefore not wish
to propose a system in this act that would deal with bloc voting in
a way that raises the specter of those nondemocratic results.

I have heard no one in the civil rights community, literally no
one, suggest, for instance, that to deal with the problem of bloc
voting, even that bloc voting which can be identified as having the
purpose of trying to keep blacks out of office, there has to be
proportional representation. No one has suggested that. In fact, I
think you will find that the civil rights community, knowing the
reaction that such an idea would create, and knowing the anti-

- democratic nature of it, is more careful to steer away from it than
other E;)ple who come to this subject might be willing to discuss.

Mr. Epwarps. Well, those are very wise words.

Ms. Gonzales?

Ms. GonzALES. Thank you, Mr. Chairman.

Mr. Pottinger, we have reviouséy had a concern expressed
before the subcommittee with regard to the consideration of the
number or type of objections as a factor, maybe as a key factor, in

. a bailout formula, and the concern that has been expressed is

basically that a lot of the discriminatory practices in the covered

jurisdictions were in fact grandfathered in under the act so that in
many places you still have electoral schemes, at-large schemes or
whatever, that have not been precleared. Therefore, they have not

been objected to. I guess the concern they raise is that in fact if .

people can meet the test as of today, that once these discriminatory
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practices are struck down, that their replacements will not be able
to go through the preclearance procedure. :
you have any comments on that kind of a concern?

Mr. POTTINGER. In a sense, as I understand it, Ms. Gonzales, you
are concerned about those—like somebody who hasn’t filed a tax
return for so many years they become afraid to do it even though
they want to do it gecause the penalty is so high. Is there some
way to give credit to a district which, unlike a human person, is
run bgea succession of different people and the different new people
may be better, more sensitive to voting rights than their grandfa-
thers? Is there any way to take recognition of that change of
attitude and therefore not penalize them in a time sequence be-
cause of the actions of their grandfathers?

I think that philosophically posing the question that way it's
?;rd to say they should be penalized, and I would not penalize

em.

My concern comes from a person who has been in the pit in this
program, like my colleagues in the Voting Rights Section. You
always have to reduce an enforcement objective to rules, :egula-
tions, and administration. And to administer a program toward
that objective—that is, to give credit where credit is due—is a ve
tricky thing. It goes back to the point I made at the outset, whic
is that it's hard for anyone to say that there shouldn’t be a realistic
bailout provision that pays attention, indeed gives incentives, to
those who are sensitive to the voting rights of everyone.

But I am concerned about how you do it without throwing out
good enforcement where it's needed. If you can devise a way to
take a count through time sequence or through a finding that
there has been comglete change—I] wouldn’t even say substantial
change—complete change and complete compliance for a signifi-
cant period of time, then I suggest that no one, including former
enforcement officials and civil rights officials, would object to that.
It's finding that formula that is at issue, I think.

Ms. GonzaLes. One of the concerns that has been raised again
during the course of these heari is that the section 5§ adminis-
trative remedy as opposed to a judicial remedy does not take into
account the due process rights of the jurisdictions that are covered.
Would you have a response for that concern as well?

Mr. PorTINGER. Yes, I do. Again it comes from experience with.
administration. What you find is that virtually all State and local
officials prefer coming to the Justice Department than to going to
court. And I think that it's fair to sairpartly for the reasons I gave
before about the splendid record of enforcement in the Civil Rights
Division. But it’s also because you have a much quicker, speedier
determination, and a much less costly determination. »

The Division is under a 60-day limit with one possible extension.
My experience is that that is lightni¥ speed. The Civil Reiﬁhts
Division’s Voting Rights Section is a Silver Streak compared to
other agencies of the Government, and that would include the
courts. Other than greliminary injunctive relief, I don’t know of
any court that would act on the substance of a submission as fast
as the Justice Department does in these cases. .

Now, that only partly answers your question, because you talked
about due process. Especially when an objection is interposed, sup-
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gose someone says, “I haven’t been treated right.” Of course, if the
ustice Department in 30 days says there’s no problem, no one’s
ﬁgi.?f to say, ‘“I've been denied m{ due process.” On the other

, when Justice interposes an objection there are due process
rights available, appeal rights, and I think Kou get into those
appellate procedures much more quickly with a recor at is

ppellate proced h ickly wit d that i

virtually made by a submitting jurisdiction, not in an adversary
proceeding, and therefore, if anything, due process is sort of
weighted in favor of the submitting juriséiction.

r. Hype. Would you yield to me.

Mr. Pottinger, one of the problems we heard in Alabama from
some official was that we passed the law but Justice didn’t send
. them any guidelines, any checklists, aninguidance, really, and that

really hampered compliance; that, you know, it read like putting a
bicycle together on Christmas Day. You've got the parts but how do
you put it together. Did we fail these jurisdictions, many of which
are quite rural, by not providing them with readable, understanda-
ble gtllic_lelines as to what the law meant and how to assist them in
complying? :

Mr. PorriNGER. I think not. In 1971 the Division did provide
guidelines, and like any set of guidelines that are made up by
people who are dealing with a new subject, they had a certain
organic change to them that arose with experience. I wouldn’t say
they were perfect and I wouldn’t say they're perfect now, but I
think they were basic enough to give satisfactory guidance to those
local officials and State officials who truly were seeking compli-
ance.

My experience in this area—I don’t mean to sound cynical about
this, but I do want to be honest about it. My experience in this
area is similar to school desegregation. Local officials would come
and say “We don’t know what to do, oh me, oh my, oh dear, what
do we do?” Then t‘.he¥l would submit a plan which you can say is
discriminatory, and then they would say, “Well, fine, this one is
discriminatory. You’re going to object to this. Now what do we do?”

Frequently, not always, but frequently you have to be cautious
about engaging in an advisory process for a host of reasons.

First, because that's when you really begin to get into an intru-
sive position in the federal system, one that all of us would be a
little more worried about. We are literally telling people who votes
and doesn’t vote.

Mr. Hype. You mean you got the nose of the camel in the tent
but you're trying to keep the shoulders out?

r. POTTINGER. I'd say we got the nose and the neck in but we’re
t:ryin(gl to keep the—that's ngl t. I think that's not unfair. The nose
is under the tent and it would be disin?nuous to pretend it's not.
It is. But that doesn’t mean we have to bring in the whole camel if
we don’t need to. And sometimes people would say let’s drag in the
whole camel, let’s get Jerry Jones and Jim Turner and others at
Justice to tell us exactly what to do, because the minute we get it
" we're oi%g to go to Senator so and so and we're going to bomb

them for Federal interference. And it will be bombs over Washing-
ton the minute we get into that advisory role.

I in my naive way occasionally decided to get gratuitously help-
ful, and I have scars all over my back to show you for it. It just
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doesn’t work most often. That doesn’t mean that everyone who
comes before you and says “We don’t know what to do” and
“There’s no one to helg us’ is being dishonest. !

Mr. Hype. Wasn’t there a hot line where a local county official
could call and say here’s what we are planning to do, what do you .
want from us? ’

Mr. PorTINGER. During election—at election time we have,
through monitors, civil rights attorneys from the division who have
gone onsite, there have been many, many efforts to be helpful. My
exposition to you about a desire to stand back and not give any
advice would be overstated if I left it at that. There has been lots of
advice. If sumeone said, “If we shut down the place of registration
known to the black community (and the white community) the
night before registration begins and we move the place of registra-
tion, is that a violation?” we would not say, “Well, submit it and
we'll just object or not object.” We say ‘“That’s a violation. You've
got to be kidding.”

If someone said we are going to go from single member districts
to at-large districts, and we were also told or can see that blacks
were accreting voting power, we would say, informally as well as
formally, that that’s a mistake.

I think the folks who I am most, concerned about are those who
are searching for an accommodation to the majority white commu-
nity. They are looking as elected officials for some way to throw a
bone to the white electorate who is getting nervous and worried
about the rise of black voting power, at the same time not wanting
to submit something that on its face is clearly a violation.

So they are searching for a crack, and they will come to you and
to me and others and say, “Gee, why don’t you give us the crack?
Where's the place we can go here?”’ And what we end up saying to
them is, “There isn’t any place for you to go. Everybody votes.”
And then they say, “Well, that's no answer. What kind of answer
is that? That’s no help. We could have figured that out if we had
read the Voting Rights Act.” And then we say, “You’re catching
on.” [Laughter.f

Mr. Epwarbs. Is it your testimony, Mr. Pottinger, that the proc-
ess insofar as the local and State govérnments are concerned is
simple, fair and inexpensive?

Mr. PorTINGER. Yes.

Mr. EpwaARrps. Mr. Hyde?

Mr. Hypk. I have nothing further.

Mr. Epwarps. Mr. Boyd?

Mr. Boyp. No questions, Mr. Chairman.

Mr. EpwaArps. Thank you very much, Mr. Pottinger. You’ve been
ve%helpful.

ere is a vote in the House of Representatives at this time, so
we will recess for about 10 minutes.

r. EpwArDps. The committee will come to order. Qur last wit-
ness today is Mr. Eddie N. Williams. Mr. Williams is the president
of the Joint Center for Political Studies here in Washington, D.C.

Without objection, Mr. Williams’ statement will be made a part
oftherecord.

Mr. Williams, we welcome you and you may proceed.

[The complete statement follows:]
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STATEMENT OF EpDIE N. WILLIAMS, PRESIDENT OF THE JOINT CENTER FOR
PourricaL Stupies

Mr. Chairman and members of the subcommittee, thank you for your invitation
to present some of my thoughts on the need to strengthen and continue the Voti
Rights Act. I am accompanied by Attorney Armand Derfner, one of the nation’s
leading lawyers in voting rights cases, who directs the Joint Center’s voting rights
project. - -

e Joint Center for Political Studies is a nonpartisan nonprofit organization. It
was founded in 1970 to conduct research, technical assistance, training and informa-
tion programs designed to advance the participation of blacks and other minorities
in the political process, and to assist members of such groups who are elected or
appointed to public office to serve their constituents effectively. -

e Joint Center is nationally known for its research and publications dealing
with various aspects of black political participation. These include analyses of the
black vote in national, state and local elections; assessments of icipation in the
presidential selection process; and annual surveys of black el officials.

Throuxhout our 1l-year history, we have taken a special interest in the Voting
Rights Act which, in many ways, is the most far-reaching piece of civil rights
legislation ever passed. In 1974, along with the Lawyers Committee for Civil Rights
Under Law and the Voter Education Project, we })ublished a book called Federal
Review of Voting Changes: How to use Section 5 of the Voting Rights Act. In 1976,
after Co last continued the Act, we published a second edition of this publica-
tion. The book has been widely circulated, not only among minorities in the covered
jurisdictions, but also among public officials and city and county attorneys in those
jurisdictions, and in the Justice Department itself. I would like to think that the use
of our publication by all these categ:ries of people, some with different roles and
attitudes toward the Act, is a sign that the publication is both fair and comprehen-
sive, I must say, Mr. Chairman, that we are looking forward to publishing a third
edition next year because we believe that the evidence that this Subcommittee has
amassed will result in renewal of the Voting Rights Act. . .

I appeared before this Subcommittee in 1975, and I am especially pleased to be
here again because the Chairman, Members, and Staff of this Subcommittee have
b:ten ex}raor:ljna{ilydcggscie:gfigilq intts:udying this gct T}_u}a‘ Members éu}ve been
extremely patient and tho! in attending many days of hearings and in giving
the m?;ta careful consfderautgon to the law and to what the various witnesses have
presented. . .

On June 16 we learned that the President of the United States has requested the
Attorney General to conduct a study of the Voting Rights Act and make recommen-
dations by October 1. While we would of course prefer it if the Administration
would take a position now in support of renewal and while we believe that all the
information that anyone would need has been gathered by this Subcommittee, we
certainly respect the President’s desire to examine the Act thoroughly before-
coming to any conclusion. We believe that once he has the facts, he will come to the
same conclusions that others have reached, including some who were initially
uncertain or even doubtful, namely that the Act should be carried forward in the
form set forth in H.R. 3112. -

We have been able to meet with the Attorney General and other Administration
officials to carry on a dialogue on the continuing need for the Voting Rights Act,
and we hope to keep on doing so. In that connection we hope that the inquiry
carried out by the Attorney General will be as open and thorough as the hearings
conducted by this Subcommittee.

A recent event points up the critical importance of the Votin%Righta Act and its
continuing usefulness. Just two weeks ago, on June 1, 1981, the U.S. Supreme Court
decided the case of McDaniel v. Sanc a redistricting case from Texas. The
decision underlined the major role played by the Voting Rights Act in reapportion-
ment cases and also emphasized the value of keeping the review of changes central-
&ld u;) the Department of Justice or the U.S. District Court for the District of

umbija. -

The McDaniel case involved a county redistricting plan in Klebe:&mCoun , Texas,
which the U.S. District Court in Texas held was exempt from ion § review
because it had been adopted in the course of a one-person one-vote lawsuit. The
Supreme Court held this was erroneous because the protection afforded by Section 5
review was just as critical in such cases as in the cases where a state or local
&vemment reapportioned on its own. The Su?reme Court ﬂgoted the 1975 Senate

mmittee report: “Approximately one-third of the Justice mment's objections
have been to redistrictings at state, county, and city levels. past experience
ought not be ignored in terms of assessing the future need for the Act. It is ironic
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that the Supreme Court’s ‘one-man one-vote’ ruling has created opportunities to
disfranchise minority voters. Having to redraft district lines in compliance with that
ruling, jurisdictions may not alwag take care to avoid discriminating against mi-
nority voters in that process.” [McDaniel v. Sanchez, 49 U.S.L. Week 4615, 4620n.26
(June 1, 1981) (citations omitted).}

Later in the opinion; the Supreme Court made the equally important point that
the centrailzed review provided in the District of Columbia or the Justice Depart-
ment has played a major role in making Section 5 work efficiently and fairly:
“Because a large number of voting changes must necessarily undergo the preclear-
ance process, centralized review enhances the likelihood that recurring problems
will resolved in a consistent and expeditious way ... The federal interest in
evenhanded review is furthered by the application of the statute in cases such as
this.” [McDaniel v. Sanchez, at p. 4621.]

Thus the Supreme Court found that the procedures established in the Voting
Rights Act are admirably suited to the intentions expressed in the legislative
history of the Act.

This Subcommittee's hearings have been espeically valuable because they have
made it possible to take a hard look at the facts about the Voting Rights Act, as
op) to notions and impressions that have resulted in some myths about the Act.
I do not intend to repeat the detailed and impressive record that has already been
made here. However, I do want to address briefly some of the myths which threaten
to gain some currency in the absence of a restatement of certain facts.

Mr. Chairman, I will focus on four of those myths.

Myth No. 1: The Voting Rights Act has done its job, and minority voters have
pwd so much that the Act is no longer needed.

is point of veiw sometimes comes from people who focus on sharp increases in
registration and voting among blacks and Mexican-Americans. I believe the mem-
bers of this Subcommittee are aware that these data are only a small part of the
story. They do not account for what happens to these votes after th:f; are cast. As
the Supreme Court recognized in Allen v. State Board of Elections, the first major
Section 5 case, “the right to vote can be affected by a dilution of voting power as
well as by an absolute prohibition on casting a ballot.”
. Another version of this myth focuses on the increases among minority office
holders since the passage of the Voting Rights Act, and I think these increases need
further examination.

Many of the figures showing the number of black elected officials come from the
Joint Center’s research, which we publish annually in our National Roster of Black
Elected Officials. Those figures show undeniable p but I do not see anything
in them that sumts that the need for the Voting Rights Act has diminished. On

the res tell us just how far we have to go.
I have br;gfsht some of these figures with me. Table 1 shows the number of black
elected officials, for the years 1968 and 1980, in each of the original covered states.
You will notice that this table shows a growth in the absolute number of black

. elected officials between 1968 and 1980. Yet, the number of black elected officials is

still only five percent of the total number of elected officials in those states where
the total black population is more than 25 percent. In making this point, Mr.
Chairman, let me hasten to add that I do not believe in any requirement of a quota
system or proportional representation for minorities. Nor am 1 sayirg that equal
voting rights suggest that black voters should elect only black candidates. It is
because the figures about black candidates are the ones cited by opponents of the
Voting Rights Act that I am using them for closer scrutiny.

Next I call your attention to Table 2. This table lists, for each of the original
covered states plus Texas, the number of black elected officials in each of a number
of categories, from state legislators to local school board members. The table shows
a hrtg!h concentration of black elected officials in local and often less influential
positions.

Finally, Table 3 looks at the cities in which blacks are mayors. The table shows
that notwithstanding the widely publicized examglea of black mayors elected in
Atlanta, New Orleans, and Birmingham, the overwhelming number of black mayors
are chief executives of small towns which are essentially all-black or nearly so.
Specifically, one-half of the 70 black mayors in these states are in towns whose
po tion is under 1,000 and at least 80 percent black.

short, whether we look at the proportion of black elected officials, the types of
offices they hold, or the places in which they serve, it is clear from our research
that the existence of only 1,813 black elected officials in the covered states, is a
signal to keep the Voting Rights Act at work, not to turn it out to pasture.
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Myth No. 2: The covered jurisdictions have changed enough that the preclearance
rovisions t?f the Voting l{ighta Act are no longer necessary to protect against
SBmmma ion.

This is a variation of the first myth. It asks us to assume that habits and folkways
that have been built up over generations can be dissipated in a few short years.
Now, I am a believer in the proposition that laws can bring about changes in
attitudes, but that is a process that takes time. A recent case in South Carolina
speaks to this point. The secretary of a County Democratic Executive Committee
was asked about evidence showing the wholesale exclusion of blacks from the
election process, including a consistent refusal to appoint blacks as managers and
clerks at precinct polling lflaces He was asked why this existed, and his answer was
that it was traditional. He was asked how long it would take to change, and his
answer was that it would take until there was a court order.

Not every place is like that county, but the evidence presented before this Sub-
committee made it clear that the election process in the covered jurisdictions is
filled with discriminatory barriers and mechanisms, and that as black voters have
begun to register and vote in larger numbers, previous barriers have all too often
been replaced by new barriers. .

This Subcommittee has heard voluminous and eloquent testimony about what the
covered jurisdictions have been doing since 1976 to erect new barriers for minorit,
voters. Specific instances have been cited in every major state covered by Section 5.
In those states various changes have been used to dilute the votes of minority
citizens. According to the figures of the U.S. Department of Justice, over 500 voti
chanfes have been objected to as discriminatory since 1975. This is more than half
of all the changes blocked in this way since 1965 when the Voting Rights Act was
passed. 1 realize, of course, that this comparison is not precise. The number of
submissions in the early days of the Act was small and the coverage of the Act has
expanded. But the point is that if the need for the Act were diminmhin% one would
expect to see the number of objections dropping drastically, and that has just not

happened. .

&Peehave looked at some of the submissions and objections under Section 5 to see
what types of discrimination they have involved. They are the barriers, which
Congress had correctly anticipated, barriers which witnesses have verified in gr?h-
ic detail before this Subcommittee: dilution of minority votes through gerrymander-
ing and related practices; redistricti::gsof election boundaries; annexations superim-
posed on unfair election systems; shifts to majority-runoff requirements, numbered
Qs, and anti-single shot laws. These are the types of discriminatory changes that

ion 5 has confronted and must continue to confront.

We asked the law firm of Hogan & Hartson if it would analyze the objection
letters, and I have included their preliminary analysis in my testimony. It is based *
on only a fraction of the letters, and it obviously does not try to examine eve
single objection, but I think it gives a graphic picture of the importance of Section b.
It shows that the violations cut across different types of votin%epractices, different
states and at different times. It also shows an enormous number of tardy submis-
sions, many of which came in only after the Justice Department or some citizens
pressed jurisdictions to file.

I would like to supplement the Hogan & Hartson memorandum with just two
examples of very recent objections, one from Holly Sﬁ:mgm Mississippi, and one
from the Burleson County Hospital District in Texas. The dates of these objections
are also instructive for they show that problems are occurring right now. At the
beginning of these hearinis, there were questions raised bg' some about whether the
voter discrimination problems that were prevalent in 1965 and 1970 are the prob-
lems experienced today or whether they had ended. These hearings have shown how

rsistent these problems really are. These two objections are not even from 1979 or

980, they are from June 1981: this month and this zear

. The Burleson District objection is dated June 5, 1981. Ironically, Mr. Chairman, it
was signed on the day this Subcommittee was holding hearings in Austin, Texas,
just 75 miles from Caldwell, Texas, the rincsi)pal city in Burleson County.

The Holly Springs objection is dated June 9, 1981, just eight days ago!

In both cases, the nature of what went on is spelled out in the objection letters,
the central portions of which are as follows:

Burleson County, Texas, Hoepital District: “In our consideration of your submis-
sion, we have considered care: the information furnished by you, along with
information and comments provided by other interested parties. Qur review and

of this matter reveals the following facts: The Burleson County Hospital
District has boundaries coterminous with Burleson County which has a population
of 12,318, of whom twenty-two percent are black and ten percent are Mexican
American. The number of polling places in the District was reduced from thirteen
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throughout the county to a single location in the City of Caldwell. One effect of this
reduction in the number of polling places was a drop in voter participation from
approximately 2,300 voters rticigatixsmg in the 1977 election to approximately 300
voters participating in the 1379 and 1980 elections. L

“The bulk of the black population is concentrated in an area known as Clay
Station, which is over thirty miles from the District’s single Kt:ll!lmg place in the Cit
of Caldwell. A lage percentage of the county’s Mexican-American population
found within the City of Somerville which is about nineteen miles from the City of
Caldwell. Both of these areas had polling places that were eliminated by the change
to a single Jrolhng location. .

“We understand that for the April 4, 1981, election, minorities from the Clay
Station and Somerville areas were able to meet the burden placed on them by the
use of a single polling place in Caldwell only thtouﬁl a concerted effort with other
county voters with similar interests whereby thx themselves successfully provided
publicity for the election and transportation to the single poll. However, this addi-
tional burden im upon the minority voters to obtain access to the single poll
was caused B' the elimination of polling places in areas which are centers of
minority population. Thus, the removal of polling %!aees in the minority areas had a
disparate impact on minority voters.” Letter to Frank E. M'Creary, attorney for
Burleson County, Texas, Hospital District, June 5, 1981

Holl. S&;’ings, Mississippi: “We have carefully considered the submitted materi-
als, 19 nsus data, the comments of other interested persons and relevant court
decisions. The statistics provided by the city in sug rt of the submitted redistrict-
ing plan show an estimated city population of 7,209 of whom 4,327 or 59.5 percent
are black; that Ward 1 would have 1,825 persons of whom 81.9 percent would be
black; Ward 2 would have 1,825 persons of whom 62.56 percent would be black; Ward
3 would have 1,802 persons of whom 48.1 percent would be black; and Ward 4 would
have 1,817 persons of whom 45.6 (gement would be black.

“However, according to 1980 Census data, the city’s %)pulation is 7,285 of whom
4,618 or 63.3 percent are black. Our analgsis of the submitted plan, using Census
data, shows t Ward 1 would have 2, rsons of whom 88.8 percent would be
black; Ward 2 would have 2,049 persons of whom 61.2 percent would be black; Ward
3 would have 1,261 persons of whom 38 percent would be black; and Ward 4 would
have 1,443 %eraons of whom 43.5 percent are black. Thus, our analysis has revealed
that, even though the citfs statistics reflect a well ap&ortioned plan for the election
of its council, this conclusion is not supported by the Census data just recently
gublished. To the contrary, Census data show that the two wards containing the

ulk of the black potﬁulation (Wards 1 and 2) are substantially overpopulated (under-
represented) while the predominantly white wards (Wards 8 and 4) are substantially
underpopulated (overrepresented). According to 1980 Census data the plan results in
an overall deviation of over 70 percent with the burden of this mala gortionment
falling on the black electorate.” Letter to William C. Spencer, June 9, 1981
No. 8: The small number of objections, compared to the large number of
voting changes that have been submitted, proves that the preclearance process is
neither efficient nor necessary.

This is another instance in which some people have been misled by looking at the
statistics hast.;ldv rather than carefully. There have been over 400 separate letters of
objection issued by the Justice Department, which have included objections to more
than- 800 specific discriminatory voting changes. (Many of the objection decisions
cover more than a si.nsle discriminatory act, such as an objection to a combination
of numbered posts and a majority requirement, or an objection to several annex-
ations conducted at different times but submitted u?ether.) Considering that each
one of these objections is equivalent to a lawsuit and an injunction, the number is
phenomenal. It is ma:g_“times higher than any comparable figures for the number
of lawsuits that have struck down discriminatory voting practices. For example, the
total number of voting discrimination cases brought by the Department of Justice
from 1965 to 1977 (not counting Voting Rights Act cases) was only 46. Even if you
multiply this figure several times to take into account suits brought by private
li%nta. the total is a amall fraction of the Section 5 objections.

ese objections result from a that is much more expeditious and more

efficient than %Hﬁgaﬁon. As Subcommittee has heard repeatedly, litigation

‘m to proceed, and the time required to resolve traditional

litigation can be m not only in years, but sometimes in decades. In contrast,
the Section 6 review process is unburdensome, prompt and fair.

It is unburdensome because the covered jurisdiction need only mail in the voting

with an lanation and certain und and demographic information
that is clearly ed in the Code of Federal tions. Witnesses and travel are
not required. Justice Department gathers the information together and, if more
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information is needed, it will write or call the jurisdiction, indicating the additional

information reauﬂx:ed The information can be sent back g{ mail. Most submissions

are cleared i routine fashion, but the ones that are objected to are thoroughly

re-examined through several levels of supervision. The entire t‘px'oeess is handled

within the Justice Department by a Section 5 unit cons of fourteen profeesion-

als and a small number of clerical empl m on an annual budget, ing to the
les Times, of approximately &8& ,

The ion b review m:oeae is prompt because the law gives the Justice Depart-
ment only 60 days within which to decide on a submitted voting change, or a
maximum of 120 days if the Department requires further information. There is no
backlog and no delay because the law provides that after the 60-day or 120-day
g::iod. the covered jurisdiction is free to enforce the law if the Justice Department .

not taken action. .

Finally, the review process is fair because the Justice Department has built up an
expertise and a set of guiding principles that haveMproduced a high d of
uniformity and consistency in its Section 5 decisions. Moreover, the Justice ‘garb-
ment is not the final authority if a covered jurisdiction is dissatisfied with an
objection. The jurisdiction is free to go to the U.S. District Court. (Interestingl
enough, if voters are dissatisfied with a no-objection decision, they have no suc
8]

ppeal.)
think it is appropriate here, Mr. Chairman, to underscore the fact that the
Attorney General is widely perceived as being fair as well as responsive in the
preclearance procees. It is instructive to note that although the covered jurisdictions
are free to go to the U.S. District Court and then to appeal to the Supreme Court, in
fact onl of the Justice Department’s 400 objection letters have been taken to
court. Two other voting changes were taken directly to court without being submit-
ted first to the Department of Justice. Of these 2b law suits, only four have been
successful. The Attorney General’s even-handedness may thus be seen in the rela-
tively small number of law suits that have been filed. .
These facts confirm numerous witnesses, observers and politicians have conceded.
The preclearance process is fair, efficient, and a prime example of an effective

reﬂlato roCess.
yth go.pdt The Voting Rights Act should be extended nationwide.

This is one of the most common areas of misunderstanding. Many parts of the
Voting Rights Act already apply nationwide. The preclearance procedure itself
applies in all or part of 22 states around the country, according to a uniform
statutory formula that the Supreme Court has held is well-designed to meet the -
specific problem of voting discrimination. In any event, it is not always clear what
people mean when they talk about nationwide extension. Do they mean to extend
preclearance nationwide or just to have some other procedure be nationwide?

First, as to preclearance, I should note that no one on this Subcommittee has
suggested making Section 6 preclearance nationwide. As Representative Hyde has
pointed out, to do so would be tantamount to “strengthening it to death.” 1
that a nationwide preclearance procedure would be unwieldy, and I believe that it
might also raise serious constitutional questions. I am not a lawyer, but I under-
stand that the preclearance remedy was upheld by the Supreme Court in 1966 and
reaffirmed in 1980, based on the record made before this Subcommittee and in the
Senate—a record of violations in the covered states that justified the use of the
preclearance remedy. There has been no such record e about the rest of the
nation. Indeed, while a number of witnesses have suggested that problems of voting
discrimination in the rest of the country are similar to those in the covered jurisdic-
tions, no witness has presented a single example of voting discrimination in another
area that could call for a Section 5 remedy. Without such examples, I suggest there
would be no sound basis for Congress to make the remedy nationwide and there

ight not be a basis for the Su?reme Court to uphold it. .

e other aspect of the call for a nationwide extension assumes a remedy that is
different from Section 5, a remedy other than ireclearance. There is no basis for
abandoning the only remedy that has ever worked in covered states just because
other places that have far different histories and far different conditions today do
not have the same remedy. We must not abandon a real remedy simply to achieve a
meaningless s:,rmmettrhy‘.I ' | :

This is not to say that voting problems do not exist in other areas. No doubt they
do, but there are other remedies for those problems. Indeed, the Voti.n& ights Act
itself includes some of those remedies. For example, Section 2 allows ttorney
General or private citizens to go to court to prove discrimination. Right now, Section
2 has been severely restricted by the Supreme Court’s decision in Mobile v. Bolden, .
but if it is amended it will be a realistic remedy, though certainly not an easy one.
Secondly, Section 3(c) of the Voting Rights Act provides that a court can impose the
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preclearance procedure on a jurisdiction found guilty of voting discrimination, even
1n an area not already covered by Section 5.

Finally, Section 11(a) of the Voting Rights Act provides that in any jurisdiction in
the country, “no person acting under color of law shall fail or refuse to permit any
person to vote who is entitled to vote under any provision of this Act or is otherwise
qualified to vote, or willfully fail or refuse to tabulate, count, and report such
person’s vote.” That Section applies everywhere. It is not dependent upon a showing
(f):'a n:icial discrimination, and it is perfectly suited, for example, to deal with vote

ud. .

Remedies should be tailored to fit the need. The Voting Rights Act is a well-
tailored law, and we need to wear it a while longer.

I want to address one other argument: that it is an indignity upon the covered
jurisdictions to have to gam preclearance of their voting changes and that it is an
affront to federalism. I do not put that view in the category of myth because it is a
serious view put forth in many instances by people of good will. I do believe, though,
that it is a curious sort of upside-down notion use I thought the Voting Rights
Act was about the indignity of denying or diluting a person’s right to vote.

_States are not abstract entities, they are collections of people. We hear a lot of
talk about federalism, but we should not forget that in our federal system, a
principal purpose of state government is to protect every person’s right to vote. If
the state cannot or will not do so, it becomes the responsibility of the federal
government, and the l;:lreclearanoe’ process of the Voting Rights Act is the only
method ever devised which has done that. . -

I should add at this point that I also support the continuation’ of the language
minorit! rovisions of the Voting Rights Act, which are equally fundamental protec-

e

tions o riiht to vote. Those provisions insure that citizens who are not profi-
c‘i‘ent 1lln English are nonetheless included within the political process which affects
their lives.

In conclusion, Mr. Chairman, I return to the central question in these hearings: Is
the Voting Rights Act, as proposed in HR 8112, still needed in the decade ahead?
The answer presented here by most witnesses and by most of those who have veiced
a public view is & resounding “yes, it is still needed in spite of the racial progress,
however defined, that has been made since 1965.” I fully concur with this view. The
evidence in support of it is overwhelming, and I am pleased to note that more and
:?1?:0 Americans, including some members of this committee, are beginning to share

view.

Nevertheless, there remain those who look at the powerful evidence in support of
renewsl as either inconclusive or inconsequential and those who would rather see
the Act diverted from its original purposes or allowed to lapse altogether. My
perception, Mr. Chairman, is that their argument, when stripped to the bone, is
simply that this nation can now afford to gamble that the inequities the Voting
Rig t:f Act has begun to correct will not reappear. This would be a very dangerous
gamble. -

It would be dangerous because racism persists and cannot be wished away.

It would be dangerous because much of the limited progress that has been made is
fragile and can be easily reversed. -

It would be a serious mistake to abandon the protection of minority voting rights
at the very time our nation is undergoinf a systematic reassessment of many
national policies, commitments, and even beliefs. There is concern that in our haste
to solve the nation’s economic problems we miiht ignore some of our most impor-
tant values and achievements, or run roughshod over those who are the most
vulnerable among us. Already the potential effects of a drastic reduction in the
federal budget are well known. There is genuine fear among those who now are
strapped in poverty and defenseless against the knives of the budget-cutters. There
is fear also that the retreat of the federal government from the management and .
oversight of certain social programs will inevitably mean that minorities and the
poor will have an even harder time making their voices heard and getting their
needs met. This fear, if combined with political impotence, could be explosive.

In times like these, when so much is at stake and when new political and
economic realities are having a wrenching effect, the voting rights of the most
disadvantaged in our society must be protected. The Voting Rights Act, more than
any other piece of legislation, provides this protection. It ensures a fair opportunity
to. participate ful:y the political system that decides who gets what and how
much. In the final analysis, it is the only safety net that minorities can rely on.

Good government has always meant and must always mean the creation of
political processes and structures—like the Voting Rights Act—which guide and
contain selfishness and predictable lapses in reason and virtue. Even at the time

83-679 0 - 82 - pt.3 ~ 3
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our Constitution was framed, the Federalists admonished the new nation on this
point. It is an admonition that we ignore at our own peril.

No, this is not a time for gambling the most precious rights of minorities. Rather,
it is a time to reaffirm those rights and to renew the Voting Rights Act

TABLE 1.—NUMBER AND PERCENT OF BLACK ELECTED OFFICIALS N STATES ORIGINALLY CONVERED
BY THE VOTING RIGHTS ACT, 1968 AND 1980 *

population  offices, ?968 1968 e 1980 S

U5 4,060 % 0.59 4,151 238 573
26.2 1,226 21 28 6,660 49 N
26 4,761 37 78 4710 363 m
3.1 4,761 3 61 521 - 387 134
2.5 5,504 10 18 5,295 7 466
310 3,078 1 36 3,225 238 138
18.7 3,587 U4 67 3041 . 91 2.9

25.83 RN 156 KH 32,353 1813 5.60

1 Source: National Roster of Biack Blected Officials—1980. Joint Canter for Political Studies, Washington, 0.C.



TABLE 2. —NUMERICAL AND PERCENT DISTRIBUTION OF BLACK ELECTED OFFICIALS BY CATEGORY OF OFFICE IN VOTING RIGHTS STATES, 1980

Fodera S Regionsl County Waricon Nkcial/low Educaton
St Tl __ whorcomest

Mo Pacet  Mmbe Pt Monbw et Nebw  Peost Mt O e peng Mbw e

Alabama 238 0. 15 63 0. % 109 181 S50 40 168 % 109
Georgia 249 0.. 3 9.2 0. 23 9.2 150 602 8 32 45 181
Louisiana 363" 0.. 12 33 0. 8 237 131 36.1 82 116 92 253
Mississippi 387 0.. 17 44 0. 54 139 164 424 78 20.2 " 191
North Carolina 247 0.. 5 20 0. 20 8.1 152 61.5 8 32 52 251
South Carolina 238 0. u 59 0. B 160 10 420 0 84 6 217
Teas 1% 1 3 66 2 5 26 15 383 2 107 403
Viepnia 9 0. 5 55 0 s 30 B 52 11 A A N
Total 2,009 1 5 104 52 2 10 282 140 955 415 221 11.0 “W 21

Source: National Roster of Black Electsd Officials—1980. Joint Canter for Political Studies, Washington, D.C.

6€81
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TABLE 3.—POPULATION DISTRIBUTION OF CITIES WITH BLACK MAYORS WITHIN STATES TOTALLY
COVERED BY THE VOTING RIGHTS ACT

Total population: Number of cies with 2 Porcent black population: Number of
Number of olal popuation of— s s Do poit

Sute W cities with 2 black popuiation of —
Under 1,000 to Under 60 601079 80 percent
mayors 1,000 3000 O 3000 Towoet  petent o mone

Aabama 15 8 2 5 1 § 8
Genrgia 5 3 1 2 2 4 0
Louisiana 1 4 3 ' 33 “s,
Mississipph v 10 6 1 0
Sokth Carolina 13 1 0 2 3 2 8
Texas 13 3 0 2 0 0 5
Vieginia 3 0 0 3 3 0 0
1 P 70 Ry 19 12 n 3%
Percent - 7 11 21 w1 34 S

Source: Kational Roster of Black Elected Officials, 1380. JCPS, vol. 0. US. Census Bureau, Corrections to Advance Reports PHCS0-V, 1880.

ATTACHMENT TO TesTiIMONY OF EDDIE WiLLIAMS, PRESIDENT, JOINT CENTER FOR
PourimicaL Stupies

[MEMORANDUM, JUNE 16, 1981]

Re objection letters under section 5 of the Voting Rights Act: The continuing need
for preclearance. :

Under the %reclearance procedure of section 5 of the Voting Rights Act, 42 U.S.C.
§1973c, the United States Dewlrmtment of Justice reviews election law changes
submitted from covered states. ile the vast majority of these submissions do not
prompt an objection, many still involve discriminatory changes of the type section 5
was desi to prevent. An examination of approximately 100 recent objection
letters illustrates that section 5 preclearance continues to be necessary to prevent
egregious discrimination in the organization and conduct of elections.

The need for preclearance remains for two reasons. First, many of the most recent
submissions actually involve changes which were implemented many years ago,
without preclearance and in violation of the Act, and which are only now coming
under section 5 scrutiny. Second, even in 1980, localities in covered states continue
to adopt election law changes which deny minorities equal access to the political
process. As will be evident in the following discussion, these changes involve, at one
extreme, registration procedures fundamental to the individual exercise of the
franchise, and, at the other extreme, structural questions concerning the very
existence of governmental entities. Often, these discriminatory changes were adopt-
ed a8 a reaction to the tgreat,er equality of Kolitica] access resulting from the basic
substantive provisions of the Voting Rights Act.

1. VOTER REGISTRATION PROCEDURES

Recent objection letters in the following cases indicate that the fundamental
registration process remains an area of continuing section 5 activity. Discrimination
is still a rea] danger as long as registration laws can be used to hinder registration
of new minority voters, or to remove minority voters from the rolls.

A. De Kalb County, Ga.: September 11, 1980

In 1980, the Department objected to the prﬁeed ban on neighborhood voter
registration drives in DeKalb County, Georgia. Evidence indicated that blacks con-
stituted 32 percent of the voting age population, but only 13 percent of the County's
registered voters. Of the black voting age population, only 24 percent were regi
tered to vote, while 81 percent of the white voting age population were registered.
Under the existing registration system, deputy reFistrars went into local communi-
ties to register voters, and many persons, particularly blacks, had taken advantage
of this opportunity. The county tried to I])1;stif‘y the change by arguing that such
registration drives might be illegal. The Department of Justice re this argu-
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ment, noting that according to the Georgia Attorney General, state law permitted
neighborhood registration.

B. Lee County, Miss.: April 4, 1977

In 1977, the Department of Justice objected to a mandatory reregistration pro-
gram in Lee County, Mississippi. Voters were to receive no notice of the n to
reregister, and personal rerefistration was required. Reregistration at the County
courthouse was to occur only during regular business hours and on a limited
number of Saturdays. Plans for re tration in the precincts were uncertain, but
limited in any event. And, in the City of Tupelo, which contained the greatest
concentration of blacks in the county, a substantial proportion of the county’s
residents recently had already been uired to reregister. Evidence also indicated
that black residents had not been involved in the formulation of the registration

lan, that there were no black depu‘t{ registrars, “nor are blacks in any other wa
intended to be involved in the conduct of the reregistration.” The Department’s
objection letter stated that the objection would be reconsidered if the county con-
ducted the reregistration in a manner that would “make the process more conven-
tent and accessible to the minority community.”

II. POLLING PLACES

Other recent objections indicates that polling place changes also have retained
much of their potential to discriminate where new polling places are in intimidating -
or inconvenient locations, or where the change is inadequately publicized.

A. Raymondville Ind. School Dist., Tex.: March 25, 1977

In 1977, the Raymondville Independent School District, Raymondvile, Texas,
moved a polling place from city hall to the local American Legion Hall. In objecting,
the Department of Justice observed that the change in location “will result in a
significant inconvenience for many Mexican-American voters,” and that “the
American ion Hall appears to be the place where many Mexican-Americans feel
unwelcome.” The evidence also indicated that the school district had rejected availa-
ble alternatives which would have overcome the administrative problems connected
with the continued use of city hall as a polling place location.

B. Kingsland, Ga.: August 4, 1978

In 1978, the Derartment of Justice objected to a similar intimidating polling place
location in Kingsland, Georgia. Ostensibly to avoid congestion at city hall, a polling
g‘l‘::ce has been moved to a meeting hall jointly owned by two grivate organizations.

e precinct had a substantial number and percentage of black voters, but the
meeting hall was less conveniently located for minority residents than city hall.
More criticall!, neither of the private organizations which owned the meeting hall—
the Kingsland Women'’s Club and the local American Legion Post--had any black
. members. Blacks did not serve either as managers or any of the assistant managers

of the polling place, members of the black community stated that use of the meeting
hall would deter black participation in elections, and other possible sites were
apparently available.

C. Taylor, Tex.: December 3, 1979

In 1979, similar factors prompted an objection to a polling place change in Taylor,
Texas. While the previous iOI ing site at city hall had been centrally located and
accessible to all voters in the city, the new polling place was in a predominately
white area and a “significant inconvenience” to minority voters. Statistics suggested
that the chang:a actually detered minority voter participation. For example, 1n the
1972 election held at city hall, three minority candidates participated, and 2,231
votes were cast. In 1973, the first election %'ear after the polling place change, there
were no minority candidates, and only 717 votes were cast. Based on this informa-
tion, and on the availability of less discriminatory alternative sites, the Department
of Justice interposed an objection.

III. AT-LARGE ELECTIONS AND OTHER CHANGES IN THE METHOD OF ELECTION

In a typical city or county, a substantial minority population may be theorically
capable of electing one or more members of the city or county governing body.
Historically, however, white majorities have used the election laws to dilute the
effectiveness of the minority vote, and thus to maintain total or near total control
over the outcome of city or county elections.

Dilution occurs most obviously through the at-large election, in which all seats on
a governing body are elected from district-by-district basis. In addition, “anti-gingle-
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shot” or “anti-bullet-voting” devices prevent minority voters from having even a
small voice in at-large elections. It is assumed that without such devices, candidates
with concentrated minority support may be elected while white voters’ quport is
:lpread out among a larger number of white candidates. These “anti-single-shot”

evices include: (I) a requirement that a candidate must receive a majority vote to
be elected; (2) “numbered posts,” or dividing the field in at-large elections into as
many separate races as there are vacancies to be filled; (3) a requirement that each
candidate live in a certain district even though candidates are voted on at-large; and
(4) staggering the terms of office. “Anti-single-shot” devices have one thing in
common: they all force minority candidates, in practical effect, to run one-on-one
against a white candidate, thus minimizing the chances that minority candidates
will win election.

A. Clarke County, Alabama: February 26, 1979

A simple case of an at-large objection is Clarke County, Alabama, where the
Count; mmission has consisted of four commissioners and a probate judge, each
electeg for four-year terms. A magority vote was required for nomination in the
Democratic primary. Before thje change, the four commissioners had been elected
from single-member districts. According to the 1970 Census, blacks constituted 44
percent of the county population, but no black had ever been elected to the Commis-
sion. Evidence indica that a system of fairly drawn single-member districts
probably would have yielded at least one district with a substantial black majority.
%gainst this background, in 1971 the county shifted to a system of at-large elections.

e county’s section § submission was not complete until December 27, 1978, or
seven years later. The county argued that at-large elections were necessary to
comply with the on:dperson-one vote requirement. However, it did not explain why
it did not simply redistrict within the pre-existing single-member district system,
and the Department of Justice objected.

B. Bainbridge, Ga.: June 8, 1977

In Bainbridge, Georgia, the Department of Justice objected to a combination of
various anti-single-shot devices. Bainbridge adopted two changes in 1966 and 1968,
but did not submit them to the Department for preclearance until April 4, 1977.
Taken together, they reduced the number of aldermen from eight to six, required a
majority vote for mayor and aldermen, and instituted a numbered post requirement
for election to the Board of Aldermen. In objecting, the Department of Justice noted
that in spite of a 41 percent black city population, only one black had been a
candidate for alderman during the past 12 years, and that no black had ever one
election to the board.

C. Hale County, Al--. April 23, 1976

Before January 1965, county commissioners in Hale County, Alabama had been
elected by single-member districts. The county changed its method of election in
1965, but did not submit the change for section 5 preclearance until July 1974. After
the change, commissioners were elected in the county at-large, with districts used
only for residency requirements. Evidence showed that the black population was
concentrated in certain areas, there was a pattern of racial block voting in the
County, and no black had ever been elected to county-wide office. The Department
of Justice objected after concluding that the change from single-member to at-large
elections was a dilutive and discriminatory.

D. Barbour County, Ala.: July 28, 1978

Until 1965, six of the seven members of the Barbour County Commission had been
elected from single-member districts, and the seventh member had been elected at-
large. In 1965, legislation provided for the at-large election of all members, with
districts retained as residency districts only. In 1967, further legislation reduced the
size of the governing body from seven to five members and divided the County into
four residency districts, with two members requird to reside in one district and one
member in each of the other three. The two positions for the first district were
numbered. Continuing pre-existing law, a majority vote was required for nomina-
tion, and terms of office were staggered. These changes were submitted to the
Department of Justice for section 5 preclearance on May 30, 1978, over eleven years
after their adoption. In objectin%, the Department pointed out that according to the
1970 Census, the county had a 46 percent black population. No blacks had ever been
elected to the governing body under the at-large system, even though some of the
pre-1965 districts and some of the residency districts established in 1967 had black
gopulation majorities. Under a system of fairly drawn single-member districts, some

lack majority districts could be expected to result. The Department also noted that
“the at-large election system was adopted soon after the Voting Rights Act of 1965
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;z_nabled substantial numbers of blacks to participate in the electoral process for the
irst time.”

E. Kosciusko, Miss.: September 20, 1976

Discriminatory measures were also adopted by Kosciusko, Mississippi, which
sought to elect aldermen at-large, with numbered posts and a majority vote require-
ment. This change was apparently an effort to circumvent Stewart v. Waller, 404 F.
Supp. 206 (N.D. Miss. 1975), which had outlawed a prior 1962 at-large election
statute and ordered the city to return to a single member district sﬁistem of alder-
manic elections. In objecting to a reinstatement of the at-large method of election,
the Department of Justice noted ‘““the history of exclusion of minorities from the
political process, the degree of responsiveness of the elected representatives to the
n}e:edn of Ehe minority community, and the history of governmental discrimination in
the area.”

F. Dooly County, Ga.: July 31, 1980

Ia 1980, the Department of Justice objected to a proposed change in Dooly County,
Georgia. Until 1967, the Board of Commissioners had béen elected from single-
member districts. The change provided for at-large election of the Board of Commis-
sioners, from residency districts, to staggered terms. The change was actually en-
acted in 1967, or 13 years before the county actually submitted the change for
section 5 &reclearance. In obggcting, the Department of Justice noted that although
the 1970 Census indicated a 50.7 percent black county population, no black had ever
been elected to the Board. The Department noted that “a fairly-drawn single-
member district system would probably contain at least one district with a popula-
tion maljority of blacks.” In view of racial bloc voting, at-large elections would
render “very improbably” the election of a black candidate for the board.

G. Alapaha, Ga.: March 24, 1980 -

Another 1980 letter objected to a proposed change in Alapaha, Georgia. Soon after
the election of the first minority town council member, 1979 legislation changed
town council elections to require a majority vote, and to provide for numbered Koets.
The legislation also required voters to register both with the county and with the
town to vote in municipal elections, and it made discriminatory changes in the
required filing fees. )

H. Bishopville, S.C.: November 26, 1976

In Bishopville, South Carolina, the town council had been elected at-large, but
with non-staggered terms, and with only a plurality vote required. Blacks constitut-
ed about 49 percent of the population of Bishopville, but until May 1975, no black
had ever been elected to the city council. In implementing South Carolina Home
Rule Act, the town decided that in the future a majority vote would be required for
election, and that council-manic terms would be staggered. In objecting, the Depart-
ment of Justice noted that it had interposed a similar objection on September 3,
1974, to proposed staggered terms for the same council.

1V. REDISTRICTING

Legislative redistricting has a significant ;ll:ﬁct on the ability of voters to elect
the candidate of their choice. For example, redistricting can be discriminatory if a
district where minorities constitute a working majority is overpopulated, with the
result that persons in that district are underrepresented. Redistricting can also be
discriminatory if district lines are drawn so as to minimize the number of districts
in which minority voters can elect candidates of their choice. Recent objections
interposed to discriminatory redistricting indicate that section 5 continues to pre-
vent these and other forms of discriminatory redistricting. With the forthcoming
availability of the 1980 Census data, redistricting will be a likely area of intense
section § activity in the first few years of the extended Voting Rights Act.

A. Jim Wells County, Tex.

a ggiection: July 8, 1978.—In Jim Wells County, Texas, section 5 has foiled
repeated efforts to adopt a redistricting plan which would discriminate against
minority voters. Although Mexican-Americans constituted 64 percent of the popula-
tion in Jim Wells County, in 1978 only one of the four commissioners was a
Mexican-American. The county election returns revealed a clear pattern of racial
bloc voting. One redistricting plan, adopted 1974 pursuant to federal court order,
deviated from equal population by 28.4 percentage points. A new plan, adopted in
1975 for uncertain reasons, had an even greater deviation—40 percentage points.
Under this 1975 plan, the Mexican-American population would have been above 65
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gercent in onl¥I one precinct, and above 60 percent in one other precinct. These
igures raised the specter of a district in which Mexican-Americans would constitute
a slim majority, but where whites would still control the outcome because more
whimuldbmvoting age and would be registered. The Department of Justice
acco y ol X

(%) Objection: February 1, 1980.—Jim Wells County submitted another redistricting
plan, and the Department of Justice issued another objection. The Department
noted that the gzopoeed redistricting would dilute minority voting strength by
distributing the Mexican-American population among all four districts. The plan
“realistically yields only one district from which a Mexican-American may be elect-
- ed and distinguishes that district as one that is overpopulated and of little practical
significance in view of the Paucity of road mileage and budget funds allocated to it.”
Evidence also indicated a ‘‘conspicuous lack of input from interested members of the
minority community, including the current Mexican-American commissioner, in the
development of the plan.”

(8) Objection: August 19, 1980.—Jim Wells County submitted a third redistricting °
plan to the Department of Justice, which interposed a third objection. The Depart-
ment stated that “the plan continues to dilute the voting strength of the minor-
ity . . . by distributing those voters among all four commissioner precincts. On the
other hand, it ap that a number of plans were available to the Commissioners.
Court that would not have had that effect.”” Again, the Department noted that the
affected rainority group had not had significant input into the formulation of the
plan.

B. Batesville, Miss.: September 29, 1980

Batesville, Mississipfi presents another recent example of attempted discriminato-
ry redistricting. The plan was based on a local census conducted in September 1978,
which indicated a 24.8 percent black Kopulation in the city. The redistricting yielded
four single-member districts, of which proposed ward No. 2 would contain a border-
line black majority of 51.4 ﬁrcent ut probably a black voting-age minoritg’).
Moreover, that ward would significantly overpopulated, while wards 3 (95.3
percent white) and 4 (97.56 g:ncent white) would be substantially underpopulated,
resulting in a deviation of 54 percent with a corresponding overrepresentation of
white voters. The objection letter from the Department of Justice noted that alter-
native plans were available which would be more fairly drawn, but that these plans
has been rejected. The letter ]i:inwd out that adoption of a plan that would -
maintain minority voting strength at a minimum level would suggest “an impermis-
sible racial purpose in its adoption.”

V. ANNEXATIONS

Annexations have discriminatory potential where white suburbanites are added to
a city, thus decreasing the minority percentage of the population. The Department
of Justice may object to the annexation entirely, but.in virtually all cases it has
allowed the annexation if the locality adopts an election method which more fairly
reflects minority voting wh’ for example, if in the future the city council or
other governing body is el by districts rather than at-large.

A. Statesboro, Ga.

Two recent objections involving Statesboro, Georgia, illustrate how section 5 has
blocked annexation plans which would have seriously undermined minority political
access. The pre-1 population of Statesboro consisted of 5,228 whites and 5,454
blacks. In 1967, when city exgansion was being planned, “the predominantly black
Whitesville community on the edge of the city voiced its desire to be included.
Nonetheless, the extended city limits were carefully drawn to fence out the Whites-
ville area.” Objection letter of December 10, 1979. en this plan was first submit-
ted to the Department of Justice in 1979, no objection was interposed.

(1) Objection: December 10, 1979.—Then, on May 1, 1979, Statesboro enacted an
ordinance which would have further reduced the cit{': black population percentage
lglannexing an area in which it was expected that only whites would reside.

idence indicated that blacks had been excluded from meaningful access to the
rolitiml process in Statesboro, and that the annexation would exacerbate the prob-
em. Although black candidates had run on several occasions, no black had ever
been el to city office in the context of the city’s at-large election m.
Further, evidence showed that the city had been unresponsive to black neéds and
had denied requests for enhanced voter registration opportunities. The Department
of Justice objected to the annexation on the ground that it was “part of a series of
racially selective annexations” and would constitute an impermissible further dilu-
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tion of black voting strength. The objection letter volunteered that the earlier
decision in July 1979 not to object to the 1967 annexation had been wrong. The
Department stated that it would reconsider the objection if the city adopted “an
electoral system, such as single-member districts, which fairly recognizes the politi-
cal potential of blacks in the cit{." It added, however, that due to the evident racial
selectivity in designating areas for annexation, ‘‘we believe that the city also has an
obligation to give prompt consideration to the possible annexation of the predomi-
nantly black Whitesville area.” ’

(2) Objection: August 15, 1980.—After the December 10, 1979, objection letter,
Statesboro enacted another annexation ordinance on February 5, 1980. This time,
the annexation involved uninhabited land scheduled for residential development.
The landowner’s stated plan was to build multi-family apartment buildings under a
grant from the Department of Housing and Urban Development. If the plan were
mealemented, a significant number of blacks might reside there. But if the owner
did not pursue his plan or if the grant were not obtained, virtually all of the new
residents were expected to be white. The objection letter noted that the city had
failed to demonstrate that development would be completed as planned. It again
reminded the city that the dilutive effects of the annexation could be removed by
adopting district elections, but noted that the city apparently had not considered the
annexation of the predominantly black Whitesville area.

B. Pleasant Grove, Ala.: February 1, 1980

In 1980, the Department of Justice objected to an annexation plan submitted by
Pleasant Grove, Alabama. The city population was 6,500 and exclusively white. The
areas proposed for annexation were also expected to be inhabited exclusively by
whites. Several indentifiably black areas had petitioned for annexation so as to
derive the benefits of inclusion in the city, but the city had taken no action to annex
these areas. Finally, the objection letter noted reports of “activities indicating the
pr?ance o,f considerable antagonism toward black persons in the vicinity of Pleas-
ant Grove.”

V1. GOVERNMENTAL STRUCTURE AND OPERATIONS

Other recent objections demonstrate that fundamental changes in government
structure and operations have a continuing potential to discriminate against minor-
ity voters.

A. Hayneville, Ala.: December 29, 1978

Hayneville, Alabama, is located in Lowndes County, where, according to the 1970
Census, blacks constitute 77 percent of the population. The preincorForation contig-
uous community known as “Hayneville” was also predominantly black. Before the
ngsage of the Voting Rights Act in August 1965, few blacks in Lowndes County had

n registered to vote, but by 1967, black political strength in the county was
growing. In 1967, the residents of a predominantly white area within the unincorpo-
rated community of “Hayneville” established a new incorporated town where whites
constituted a majority and could retain political control. In carrying out this “‘seces-
sion,” the whites in Hayneville deliberately excluded many of the remaining black
sections of unincorporated Hayneville. The incorporated town did not submit the
annexation for section 5 preclearance until 1978, but when it did, the Department of
Justice objected.

B. Orange Grove, Miss.: June 2, 1980

. Orange Grove, Mississippi, provides another example of discriminatory incorpora-
tion. Evidence available to the Department of Justice indicated that “racially invid-
icus considerations played a significant role both in the decision to create a new city
and in determining which areas and which people would be included.” The objection
letter also noted that “those few blacks who would be within the proposed corporate
limits will be transferred frem a governmental system, in which there is some
promise of effective Jzolitical participation through fairly drawn single-member dis-
tricts, to one which does not hold such promise.”

C. Todd & Shannon Counties, S. Dak.: October 22, 1979

In 1979, the Department of Justice objected to new governmental systems for
Todd and Shannon Counties, South Dakota. Before the court decision in Little
Thunder v. South Dakota, 518 F.2d 1253 (8th Cir. 1975), for many years the pre-
dominantly native American residents of unorganized Todd and Shannon Countiea
had not been rermitted to vote for the officials of organized, predominantly white
Tripﬁ and Fall River Counties, which provided them with government services.
Little Thunder held that this restriction violated the equal protection clause of the
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fourteenth amendment, and thus provided native Americans in Todd and Shannon
Counties with political access to county government for the first time. In response,
the white residents of Tripp and Fall River Counties sought to nullify Little Thun-
der by severing Todd County from Tripp County, and Shannon County from Fall
River County. These new native American counties would be formally independent,
but they would be severely and uniquely limited, primarily due to insufficient
revenues in their ability to carry out normal government functions. The change
would thus have returned Todd and Shannon Counties to dependence on Tripp and
Fall River Counties for government services, while eliminating effective representa-
tion of the voters in Todd and Shannon Counties.

D. Tunica County, Miss.: January 24, 1977 .

Another potentially discriminatory change is to make a particular office agﬁoint-
ive rather than elective in the face of growing minority voting strength. In Tunica
County, Mississippi, blacks had won the Circuit Clerk position in November 1975,
and their first seat on the local schoo!l board in November 1876. At about this time,
blacks became a majority of the county’s registered voters. The county then changed
the office of Superintendent of Education from elective to appointive over strong
black opposition. The Department of Justice objected accordingly.

CONCLUSION

This review is subject to several limitations and thus is only 0Breliminary. First, of
the over 400 objection letters issued since 1965, only about 100 of the most recent
letters have been considered. Second, the facts of each objection are taken entirely
from the letter itself, not from other Department of Justice materials or from local
information. Third, the letters were selected for discussion because they illustrate
the continuing néed for the section 5 procedures, but they are not intended to
constitute a general legal analysis of the Department’s section § policy, which will

uire review of more materials. Nevertheless, the foregoing summaries of recent
objection letters issued by the Department of Justice amplﬁ' demonstrate that the
need for section 5 preclearance is as urgent as it was in the first few years after
passage of the Voting Rights Act. .

HogAN & HaRTSON.

) SARA-ANN DETERMAN.

LETTERS SUMMARIZED

1. Voter registration procedures

A. DeKalb County, Ga., September 11, 1980.
B. Lee County, My ., April 4, 1977,

1L Polling places
A. Raymondville ISD, Tex., March 25, 1977.
B. Kingsland, Ga., August 4, 1978.
C. Taylor, Tex., December 3, 1979.

III. At-large elections and other changes in the method of election
A. Clark County, Ala., February 26, 1979.
B. Bainbridge, Ga., June 3, 1971.
C. Hale County, Ala., April 23, 1976.
D. Barbour County, Ala., July 28, 1978.
E. Kosciusko, Miss., September 20, 1976.
F. Dooly County, Ga., July 31, 1980.
G. Alapaha, Ga., March 24, 1980.
H. Bishopville, S.C., November 26, 1976.

IV. Redistricting
A. Jim Wells County, Tex., Julg9 3, 1978, February 1, 1980, and August 12, 1980.
B. Batesville, Miss,, geptember , 1980. .

V. Annexations

A. Statesboro, Ga., December 10, 1979 and August 15, 1980.
B. Pleasant Grove, Ala., February 1, 1980.

VI. Governmental structure and operations
A. Hayneville, Ala., December 19, 1978.
B. Orange Grove, Miss., June 2, 1980.
C. Todd and Shannon Counties, S. Dak., October 22, 1979.
D. Tunica County, Miss., January 24, 1977.
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TESTIMONY OF EDDIE N. WILLIAMS, PRESIDENT, JOINT
-— CENTER FOR POLITICAL STUDIES, WASHINGTON, D.C., AC-
COMPANIED BY ARMAND DERFNER, ATTORNEY, DIRECTOR
OF VOTING RIGHTS PROJECT, JOINT CENTER FOR POLITICAL
STUDIES

Mr. WiLLiams. Thank you very much, Mr. Chairman. I really
appreciate this opportunity to present some of my thoughts on the
need to strengthen and continue the Voting Rights Act.

I'm accompanied today by Attorney Armand Derfner, one of the

~ Nation's leading lawyers in voting rights cases, who directs the

joint center’s voting rights project.

Mr. Epwarps. We welcome Mr. Derfner, also.

Mr. WiLLiaMS. The Joint Center for Political Studies is a nonpar-
tisan, nonprofit organization. It was founded in 1970 to conduct
research, technical assistance, training, and information programs
designed to advance the participation of blacks and other minor-
ities in the political process, including assistance to members of
such groups who are elected or appointed to public office. In my
prepared statement I have included a broader description of the
work of the joint center.

This subcommittee’s hearings have been especially valuable be- -
- cause they have made it possible to take a hard look at all the facts
about the Voting Rights Act, as opposed to notions and impressions
that have resulted in some myths about the act. I do not intend to
repeat the detailed and impressive record that has already been
made here. However, I do want to address briefly some of the
myths which threaten to gain some currency in the absence of a
restatement of certain facts.

Mr. Chairman, I will focus on four of those myths.

Myth No. 1. The Voting Rights Act has done its job, and minor-
ityed\;c:iters have progressed so much that the act is no longer
ne . :

This point of view sometimes comes from people who focus on
sharp increases in registration and voting among blacks and Mexi-
can Americans. These data are only a small part of the study. They
do not account for what happens to these votes after they are cast.
As the Supreme Court recognized in Allen v. State Board of Elec-
tions, the first major section 5 case, ‘‘the right to vote can be
affected by a.dilution of voting power as well as by an absolute
prohibition in casting a ballot.”

Another version of this myth focuses on the increases among
minority office holders since the passage of the Voting Rights Act,
and 1 think these increases need further examination. The follow-
in% findings are from research conducted by the joint center.
--First, in each of the original covered States, there was an in-
crease in the number of black elected officials between 1968 and
1980. Yet, the number of black elected officials is still only 5
percent of the total number of elected officials in those States
where the total black population is more than 25 percent. In
making this point, Mr. &?airman, let me hasten to add that I do
not believe or suggest any requirement of a quota system or pro-
portional representation for minorities. Nor am I saying that equal
voting rights suggest that black voters should be represented only
-~ by black candidates. It is because the figures about black candi-
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dates are the ones cited by opponents of the Voting Rights Act that
I am holding them up for closer scrutiny.

Second, in each of the original covered States plus Texas, black
elected officials, from State legislators to local school board mem-
bers, are concentrated in local and often less influential positions.

Finally, notwithstanding the widely publicized examples of black
mayors elected in Atlanta, New Orleans, and Birmingham, the
overwhelming number of black mayors are chief executives of
small towns which are essentially all black or nearly so. Specifical-
ly, one-half of the 70 black mayors in these States are in towns
whose population is under 1,000 or at least 80 percent black.

In short, whether we look at the proportion of black elected
officials, the types of offices they hold, or the places in which they
serve, it is clear from our research that the existence of only 1,813
black elected officials in the covered States is a signal to keep the
Voting Rights Act at work, not to turn it out to pasture.

Myth No. 2. The covered jurisdictions have changed enough that
the preclearance provisions of the Voting Rights Act are no longer
necessary to protect against discrimination.

This is a variation of the first myth. It asks us to assume that
habits and folkways that have been built up over generations can
be dissipated in a few short years. Now, I am a believer in the
proposition that laws can bring about or help to bring about
changes in attitudes, but that is a process that takes time.

The subcommittee has heard voluminous and eloquent testimony
about what the covered jurisdictions have been doing since 1975 to
erect new barriers for minority voters. Specific instances have been
cited in every major State covered by section 5. In those States
various changes have been used to dilute the votes of minority
citizens. According to the figures of the U.S. Department of Justice,
over 500 voting changes have been objected to as discriminatory
since 1975.

If the need for the act were diminishing as some would suggest,
one would expect to see the number of objections dropping drasti-
cally, and that has just not happened.

At the Joint Center we have looked at some of the submissions
and objections under section 5 to see what types of discrimination
they have involved. They are the. barriers which Congress had
correctly anticipated, barriers which witnesses have verified in
graphic detail before this subcommittee: dilution of minority votes
through gerrymandering and related practices; redistricting of elec-
tion boundaries; annexations superimposed on-unfair election sys-
tems; shifts to majority-runoff requirements, numbered posts, and
anti-single-shot laws. These are the types of discriminatory changes
that section 5 has confronted and must continue to confront. They
are documented in a research memorandum prepared by the law
firm of Hogan & Hartson and attached to my prepared statement.

I would like to supplement the Hogan & Hartson memorandum
with just two examples of objections issued just this month, June
1981, one from Holly Springs, Miss., and one from the Burleson
County Hospital District in Texas. The dates of these objections are
:..}so instructive for they show that problems are occurring right up

now.
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In Burleson County, Tex., the number of polling places was cut
from 13 to 1, forcing most of the blacks and Mexican-Americans in
the county to travel between 20 and 30 miles to vote.

In Holly Springs, Miss., the population was grossly gerryman-
dered by a reapportionment plan in which the majority black
districts were drawn far larger and therefore underrepresented
than the mqiori%white districts—in one case twice as large.

Myth No. 3: The small number of objections, compared to the
large number of voting changes that have been submitted, proves
that the preclearance process is neither efficient nor necessary.

This is another instance in which some pecple have been misled
by looking at the statistics hastily rather than carefully. There
have been over 400 separate letters of objection issued by the
Justice Department, which have included olgzctions to more than
800 specific discriminatory voting changes. Considering that each
one of these objections is equivalent to a lawsuit and an in;lunction,

the number is phenomenal. It is manf' times higher than an
comparable figures for the number of lawsuits that have struc
down discriminatory voting practices.

These objections result from a process that is much more expedi-
tious and more efficient than any litigation. As this subcommittee
has heard repeatedly, including from Mr. Pottinger, litigation is
the most inefficient way to proceed, and the time required to

_resolve traditional litigation can be measured not only in years,
but sometimes in decades. In contrast, the section 5 review. process
is unburdensome, prompt and fair.

.l(\ldyth No. 4: The Voting Rights Act should be extended nation-
wide.

This is one of the most common areas of misunderstanding. It is
not always clear what people mean when they talk about nation-
wide extension. Do they mean to extend preclearance nationwide
or just to have some other procedure be nationwide?

First, as to preclearance, I should note that no one on this
subcommittee has suggested making section 5 preclearance nation-
wide. As Representative Hyde has pointed out, to do so would be
tantamount to “strengthening it to death.” I agree.

The other aspect of the call for a nationwide extension assumes a
remedy that is different from section 5, a remedy other than pre-
clearance. There is no basis for abandoning the only remedy that
has ever worked in covered States just because other places that
have far different conditions today do not have the same remedy.
We must not abandon a real remedy simply to achieve a meaning-
less symmetry.

Remedies In my view should be tailored to fit the need: the
Voting Rights Act is a well-tailored law, and we need to wear it a
while longer.

I want to address one other argument: that it is an indignity
upon the covered jurisdictions to have to gain preclearance of their
voting changes and that it is an affront to federalism. I do not put
that view in the category of myth because it is a serious view put
forth in many instances by people of good will. I do believe, though,
that it is a curious sort of upside-down notion because I thought
the Voting Rights Act was about the indignity of denying or dilut-
ing a person’s right to vote. .
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States are not abstract entities, they are collections of people. We
hear a lot of talk about federalism, but we should not forget that in
our Federal system, a principal purpose of State government is to
protect every person’s right to vote. If the State cannot or will not
do so, it becomes the responsibility of the Federal Government, and
the preclearance process of the Voting Rights Act is the only
method ever devised which has done that.

I should add at this point that I also support the continuation of
the language minority provisions of the Voting Rights Act, which
are equally fundamental protections of the right to vote. Those
provisions insure that citizens who are not proficient in English
are nonetheless included within the political process which affects
their lives.

In conclusion, Mr. Chairman, I return to the central question in
these hearings: Is the Voting Rights Act, as proposed in H.R. 3112,
still needed in the decade ahead? The answer presented here by
most witnesses and by most of those who have voiced a public view
is a resounding “yes, it is still needed in spite of the racial prog-
ress, however defined, that has been made since 1965.” 1 fully
concur with this view. The evidence in support of it is overwhelm-
ing, and I am pleased to note that more and more Americans,
including some members of this subcommittee, are beginning to
share this view. .

Nevertheless, there remain those who look at the powerful evi-
dence in support of renewal as either inconclusive or inconsequen-
tial and those who would rather see the act diverted from its
orginal purposes or allowed to lapse altogether. My perception, Mr.
Chairman, is that their argument, when stripged to the bone, is
simplg' that this Nation can now afford to gamble that the inequi-
ties the Voting Rights Act has begun to correct will not reappear.
This would be a very dangerous gamble.

It would be dangerous because racism persists and cannot be
wished away.

It would be dangerous because much of the limited progress that
has been made is fragile and can be easily reversed.

It would be a serious mistake to abandon the protection of minor-
ity voting rights at the very time our Nation is undergoing a
systematic reassessment of many national policies, commitments,
and even beliefs. There is concern that in our haste to solve the
Nation’s economic problems we might ignore some of our most
important values and achievements, or run roughshod over those
who are the most vulnerable among us. Already the potential
effects of a drastic reduction in the Federal budget are well known.
There is genuine fear among those who now are strapped in %);ier-
ty and defenseless against the knives of the budget cutters. There
is fear also that the retreat of the Federal Government from the
management and oversight of certain social programs will inevita-
bly mean that minorities and the r will have an even harder
time making their voices heard and getting their needs met. This
fear, if combined with political impotence, could be explosive.

In times like these, when so much is at stake and when new
political and economic realities are having a wrenching effect, the
voting rights of the most disadvantaged in our society must be
protected. The Voting Rights Act, more than any other piece of
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legislation, provides this protection. It insures a fair opportunity to
participate fully in the political system that decides who gets what
and how much. In the final analysis, it is the only safety net that
minorities can rely on. -

Good government has always meant and must always mean the
creation of political processes and structures—like the Voting
Rights Act—which guide and contain selfishness and predictable
lapses in reason and virtue. Even at the time our Constitution was
framed, the Federalists admonished the new Nation on this point.
It is an admonition that we ignore at our own peril.

No, this is not a time for gambling the most precious rights of
minorities. Rather, it is a time to reaffirm those rights and to
" renew the Voting Rights Act.

Thank you very much.

Mr. EpwaArps. Thank you very much, Mr. Williams.

Does Mr. Derfner have a statement?

Mr. DErFNER. I have nothing to add to Mr. Williams’ eloquent
statement.

Mr. EpwaArps. It is an eloquent statement, and we thank you
very much. I'm glad you documented those myths.

One of the myths that has been disposed of, I'm happy to say, in
the last few days—and you only mentioned it in passing, Mr.
Williams—is the matter of the high cost of the language provisions
of the Voting Rights Act.

The testimony of Mr. McCloskey of California the other day laid
that to rest, where he pointed out that all of the recent studies
indicate that the costs of the minority provisions are infinitesimal;
they’re not worth discussing. Even though Mr. McCloskey doesn’t
like that part of the act, it’s not on the basis of cost; it’s on the
basis of other philosophical reasons.

But with—as we continue these hearings, at least a couple of
problems have emerged, that at least I haven’t thought of before.
You mentioned them briefly in your excellent testimony.

The first is this matter of nonsubmissions that Mr. Hyde seeks to
remedy with his Federal criminal law. i

Second, there is the dilution of the voting. That is something
that is very important. Yes, people can register and vote, but their
vote really isn’t worth much.

Those two subjects—nonsubmissions on a wholesale basis, espe-
cially in the few jurisdictions where they learned how to do it—and
second the dilution of voting.

Why doesn’t this bill—why doesn’t this law that’s been in exist-
ence 16 years take -care of those two items? If either you or Mr.
Derfner would care to tackle those questions.

Mr. WiLLiams. Mr. Derfner will no doubt care to comment on
some of it, Mr. Chairman.

I do think, on the nonsubmission question, it is a matter of
serious concern, and we know that at the Joint Center, as I think
the committee knows.

We have produced several publications that have been aimed at
some of the covered States, on how to use section 5, where section 5
pertains, so as to make minorities themselves more knowledgeable,
so that they can be more vigilant about changes going on, and -
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changes that are subject to preclearance, so, from a citizen’s point
of view, they can exercise some initiative.

I was particularly impressed by Stan Pottinger’s enthusiastic
response to Mr. Hyde, about coming up with some criminal sanc-
tions. I'm not a lawyer. That's not an area in which I care to
present some expertise. )

But clearly, in our democratic form of government, it is a matter
of some serious concern about nonsubmissions.

On the dilution, I think the record is amply clear. Certainly, in
some of the examples presented by the Hogan & Hartson memo-
randum, and obviously many examples documented by this com-
mittee; and as the Supreme Court has said, it's not just a matter to
cast the physical act of a vote, but it is a matter of whether that
vote is diluted and it has some significance in the political process.

Mr. EpwaArps. Well, one of the witnesses in Montgomery, Ala.,
was asked the ?uestion—the witness was from Mississippi—one of
the members of the subcommittee asked the witness if the States
were doing their job as they are supposed to. The point was that if
the State legislatures and the local governments would provide
legislation that would insure the right to vote and insure the right
to register; and to participate in voting, then the Federal Govern-
ment would not have any need to be involved in this, which would
be something we would all like very much.

Are there areas—in jurisdictions covered by section 5—where
States and local governments are working hard to insure that
minorities participate and are able to have at least a fair shot at
being elected to public office?

Mr. WiLLiams. Mr. Chairman, I wish I could come here with
documented evidence of that. That is not to suggest that in some
isolated cases one might not find that; but the overwhelming case,
based on our research, based on our observations, and based on
testimony, is that that clearly is not happening.

As a matter of fact, the law is needed just in order to have these
jurisdictions measure up to minimal requirements—meeting the
re(Iluirements of the Voting Rights Act.

think that is an optimum situation that we need to pursue and
aspire to. I think that time clearly is not here yet. All of the
evidence suggests that. i

Mr. Epwarps. Well, the facts are overwhelming that a pretty
good percentage now—not the ideal percentage of blacks and His-
panics can register and vote; but the number of elected officials is
still infinitesimal. Isn’t that correct?

Itqis much larger than it was, but you're really starting at almost
2ero’

Mr. WiLLiams. That is correct, sir. The time that the Voting
Rights Act was passed—and I'll address my comments to black
elected officials, on whom we’ve done some research—it’s estimated
there were only 300 or 400 in the United States as a-whole, and
most of them outside of the South.

When the Joint Center’s first survey was taken in 1970, we
counted about 1,000 black elected officials. Today, some 10 years
later, there are just under 5,000. And one could look at a range of
from 1,000 to 5,000 over a 10-year period, and perhaps it would be
debatable what kind of progress that is. .
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But the hard reality is that it was only in 1980, with the docu-
mentation of about 5,000 black elected officials, that we were able
to say that black elected officials constituted 1 percent—just barely
1 percent of all of the elected officeholders in the United States.

r. EDwARDS. Thank you.

Ms. Gonzales? ’

Ms: GonzaLEs. Thank you, Mr. Chairman.

Mr. Williams, as one who is familiar with the progress and
problems that still exist in spite of the Act, maybe you can help the
subcommittee have a sense’ of how to respond to people who want
us to be able to answer the question of how we will know when we
don’t need section 5 anymore?

What factors should we keep our eyes open for in the future, if
not now?

Mr. WiLLiams. Well, Ms. Gonzales, I think certainly one thing we
ought to look for is the ultimate realization of the American dream
across a very broad sector of activity throughout our human en-
deavor; certainly in terms of the political arena, where we do not
find slick devices and other schemes that are used to dilute, to
manipulate, to finesse black or Hispanic voter participation; and
when we see in any realistic way a broader participation by these
minorities in the political processes of our country.

The chairman mentioned Mississippi a few minutes ago. I'm
reminded that despite the fact of the size of the black population in
the State of Mississippi, as I recall, proportionately speaking, there
are more blacks in that State than in any other State in the
United States—that it was not until recently—with Supreme Court
intervention, I believe, in certain reapportionment cases—that
there was any appreciable number of blacks in the Mississippi
State Legislature. )

So, until we can see some change in that process, the Voting
Rights Act continues to be very real. And until we can see that
beyond the physical act of registering and voting, that minorities
have the rights other Americans have—namely, to protect their
interests in the political process—the need will still be there. I
tried to make a point in my testimony, of linking politics and
economics.

In America they go hand in hand; they cannot be separated.
Registering and voting are not ends unto themselves. They are a
means by which our citizens participate in the act of governance of
our society, and a means by which they take part in deciding and
determining who gets what, when, and how much.

That’s extremely important, especially in times such as we are
confronted with today, with notable changes in our political system
and particularly in our economic system.

Ms. GonzaLes. I have two more questions. One of the suggestions
that has been made is that, given the small number of objections
that have been interposed by the Department of Justice, relative to
the number of submissions, that maybe the preclearance require-
ments should apply only to major changes, such as annexations
and redistricting; changes in location of polling places and the
more minor—so-called minor—changes would not have to be sub-
mitted for preclearance.

t is your response to that suggestion?

83-679 0 - 82 -~ pt.3 - 4
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Mr. WiLLiams. First of all, it sort of reminds me of the question

of whether one wants to be killed by a knife or by a gun or by
“strangulation. It's just a question of how you go.

f you're going to be—have your vote diluted by minor proce-
dures or diluted by major procedures, the major effect is that your
vote is diluted.

It seems to me all such acts must be considered and must be
cleared.

Ms. GonzaLes. Finally, I would like to get on the record your
immediate thoughts on the Hyde suggestion—Mr. Hyde’s sugges-
tion for changing the bailout procedure. If you need to think about
it a little bit more, you may also want to submit something for the
record in response to the Hyde proposal.

- Mr. WiLLiams. I'd like very much to do that. I was very much
interested in the suggestion made by Mr. Hyde, in particular by
Mr. Pottinger’s response to it. -

I would very much like to have an opportunity to review it
carefully and get back to the committee.

I would say for the record, I think all of us aptpreciate Mr. Hyde's
continuing concern about the whole question of incentive. I would
say, baseg on my quick reading and listening to the discussion,
there are some nagging concerns | have. '

It probably is not strong enough to do the job. But I won't
commit myself to that. I do have that nagging concern. Again, I'm
not a lawyer, but I know, as my lawyers tell me, that there are
certain language and certain provisions in legislation in which
lawyers have a field day. :

And 1 see some of those vagaries inherent in this suggestion:
words like ‘“substantial,” like “enhancing,” like ‘“local effort.”
What does all that mean? Who defines that?

I would say also we have great concern about the need for a
centralized review process—we have learned over time there is
inherent advantage in having a preclearance centrally, in having
the review here in the U.S. District Court of the District of
Columbia. :

I am not impressed by the argument that people don’t have the
money to get to Washington. Members of Congress know that
people from all over this country have the money to come to
Washington to lobby, or to do other things that they find impor-
tant.

But again, I would like very much to get back to the committee.

I just want to say that certainly at this point, I'm deeply con-
cerned about that suggestion.

Ms. GonzALES. I would also note that in the longer statement
which you submitted for the record, you indicate on this issue of
centralization that in fact a recent Supreme Court decision recog-
nized the importance of that also. _

Mr. WiLL1AMS. Absolutely.

Ms. GonzaLEs. Thank you.

Mr. Epwarps. Mr. Boyd?

Mr. Boyp. Thank you, Mr. Chairman.

I will ask the witness—we were talking about the use of the local
Federal court, as opposed to the District of Columbia Federal court.

Were you talking about administrative procedures?
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Mr. WiLLiams. Centralized review. I think we could be talking
about both.

I was referring to the use of the U.S. District Court of the
District of Columbia, as compared to the utilization of local courts.

Mr. Boyp. That’s what I thought you were talking about.

Mr. Chairman, along the lines of the criminal penalty which Mr.
Pottinger discussed earlier, for the purposes of the record it's worth
noting that section 12 of the act now may provide criminal penalty
for violations of section 5, that penalty is $5,000 or imprisonment
for not more than 5 years, or both.

And that would apply both to section 5, as well as sections 2, 3, 4,
7, 10 and 11(a). I have confirmed that interpretation with repre-
sentatives of the Department of Justice present in this room, as
well as Mr. Pottinger when he was here.

It might not be necessary, therefore, to put in further language.

Mr. Epwarbs. Thank you for that information.

Mr. Boyp. Thank you, I have no further questions.

Mr. Epwarps. Unless counsel has any more questions, I don’t
have any.

Mr. Williams and Mr. Derfner, we thank you very much for your
testimony. ‘

Mr. WiLL1AMS. Mr. Chairman, thank you very much.

Mr. EpwaRrbps. That was an excellent presentation.

. The subcommittee now will adjourn until 9:30 tomorrow morn-
ing.

[Whereupon, at 3:45 p.m., the hearing was adjourned, to recon-
vene at 9:30 a.m. Thursday, June 18, 1981.]

[The bill introduced by Congressman Hyde follows:]
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971 CONGRESS
nos H, R, 3948

To amend the Voting Rights Act of 1965.

IN THE HOUSE OF REPRESENTATIVES

June 17, 1981

Mr. HYDE introduced the following bill; which was referred to the Committee on
the Judiciary

A BILL

To amend the Voting Rights Act of 1965.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That this Act may be cited as the ‘“Voting Rights Act
4 Amendments Act of 1981".

5 SECTION 2 AMENDMENT

6 SEc. 2. Section 2 of the Voting Rights Act of 1965 is

7 amended—
8 (1) by inserting ““(a)’”" after “Sec. 2.”; and
9 (2) by adding at the end the following new sub-

10 section:
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2

“(b) No State or political subdivision shall enact or seek
to administer any voting qualification, or prerequisite to
voting, 6r standard, practice, or procedure with respect to
voting, different from that in force or effect on the date of

enactment of the Voting Rights Act Amendments Act of

6_ 1981, for the purpose or with the effect of denying or abridg-

K
8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ing the right of any citizen of the United States to vote on
account of race or color, or in contravention of the guaran-
tees set forth in section 4(f)(2).”.
SECTION 3 AMENDMENT
SEc. 3. Section 3(c) of the Voting Rights Act of 1965 is
amended by striking out “If” and all that follows through
““during such period”’ and inserting in lieu thereof “If an ag-
grieved person or the Attorney General prevails in a prd—
ceeding instituted by either person against a State or a politi-
cal subdivision under any statute to enforce the voting guar-
antees of the fourteenth or fifteenth amendment the court
may, and if the Attorney General prevails in any proceeding
instituted a,gainst‘ a State or a political subdivision under sec-
tion 12(g) the court shall, in addition to such other relief as
the court shall grant, order that, for a period of not more
than four years after the order is made,"”. '
SECTION 4 AMENDMENTS
SEC. 4. Section 4(a) of the Voting Rights Act of 1965 is

amended—
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3
(1) by striking out “in any State with respect to

which the determinations have been made under the
first two sentences’’ and all that follows through “Dis-
trict of Columbia’’ and inserting in lieu thereof ‘‘in any
State with respect to which the determinations have
been made under subsection (b) or in any political sub-
division of such State, whether or not such determina-
tions were made with respect to such subdivision as a
separate unit, or in ‘dny political subdivision with re-
spect to which such determinations were so made,
unless the appropriate United States district court’’;

(2) by striking out “that no such test or device
has been used during the seventeen years’’ and all that
follows through “occurred anywhere in the territory of

such plaintiff.” the second place it appears and insert-

" ing in lieu thereof “that (1) no such test or device has

been used by such State or subdivision during the ten
years preceding the filing of the action for the purpose
or with the effect of denying or abridging the right to
vote on account of race or color, or in contravention of
the guarantees set forth in section 4(0(2); ) such
State or subdivision has during that ten-year period
made all the submissions to the Atiorney General re-
quired under section 5; (3) the Attorney General has

not successfully interposed any substantial objection
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4

with respect to any such submission; and (4) such
State or subdivision has engaged in constructive efforts
designed permanently to involve voters whose right to
vote is protected by this section in the electoral proc-
ess. The State or subdivision bringing such action shall
publicize the intended commencement of such action in
the media serving such State or subdivision and in ap-
propriate United States Post Offices. Any aggrieved
party may intervene in such action.”’; '

(3) by stnkmg out the sentence beginning “An
action pursuant to this subsection shall be heard’;

(4) by striking out “and shall reopén the action
upon motion of the Attorney General alleging that a
test or device has been used for the purpose or with
the effect of denying or abridging the right to vote on
account of r-a.ce or color, on in contravention of the
guarantees set forth in section 4(f}(2).” and inserting in
lieu thereof “‘and may reopen the action upon motion
of the Attorney General or any aggrieved party alleg-
ing that such State or subdivision has engaged in con-
duct which, had that conduct occurred during the ten-
year period referred to in this subsection, would have
precluded the issuance of a declaratory judgment under

this subsection.”’;
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5
(5) by striking out the first sentence beginning *‘If

the Attorney General determines that he has no
reason’’; and
(6) in the second sentence beginning “If the At-
torney General determines that he has no reason”, by
striking out ‘‘the second sentence of’’.
SECTION 5 AMENDMENT

SEc. 5. Section 5 of the Voting Rights Act of 1965 is
amended by striking out ‘“Whenever a State”” and all that
follows through “based on determinations made under the
third sentence of section 4(b)”’ and inserting in lieu thereof
“Whenever a State or political subdivision with respect to
which the prohibitions set forth in section 4(a)".

SECTION 12 AMENDMENT

SEC. 6. Section 12 of the Voting Rights Act of 1965 is
amended by adding at the end the following:

“(g) Whenever the Attorney General has reasonable
cause to believe that any person or governmental .entity or
group of persons or governmental entities is engaged in a
pattern or practice which has the purpose or effect of denying
the full enjoyment of any of the rights granted or protected
by this Act, or that any group of persons has been denied any
of the rights granted or protected by this Act and such denial
raises an issue of general public interest, the Attorney Gen-

eral may bring a civil action in any appropriate United States
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6
district court by filing with that court a complaint setting
forth the facts and requesting such relief, as the Attorney
General deems necessary to assure the full enjoyment of the
rights granted or protected by this Act.

“(h) In any civil action instituted by an individual to
secure rights granted or protected by this title, the Attorney
General may intervene in such civil action if the Attorney
General certifies that the case is of general public impor-
tance.”.

SECTION 14 AMENDMENTS

SEc. 1. (a) Section 14(b) of the Voting Rights Act of
1965 is amended by striking out “‘the District Court for the
District of Columbia” and inserting in lieu thereof “a United
States District Court”.

(b) Section 14 of the Voting Rights Act of 1965 is
amended by striking out subsection (d).



EXTENSION OF THE VOTING RIGHTS ACT

TUESDAY, JUNE 18, 1981

HOUSE OF REPRESENTATIVES,
SuBcOMMITTEE ON CiviL ANDP CONSTITUTIONAL RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 9:45 a.m., in room 2141, Rayburn House
Office Building, Hon. Don Edwards (chairman of the subcommittee)
presiding.

Present: Representatives Edwards, Kastenmeier, and Washing-
ton.

Also present: Hon. Peter W. Rodino.

Staff present: Ivy L. Davis and Helen C. Gonzales, assistant
counsel, and Tom Boyd, associate counsel.

Mr. Epwarps. The subcommittee will come to order.

Mr. Kastenmeier?

Mr. KASTENMEIER. Mr. Chairman, I ask unanimous consent that
the committee permit the meeting this morning to be covered in
whole or in part by television broadcast, radio broadcast, and/or
still photography, pursuant to rule 5 of the committee rules?

Mr. EpwaRrps. Is there objection? -

[No response.]

Mr. Eowarps. The chair hears none. It is so ordered.

Today, we resume our ongoing series of hearings on legislation to
extend and amend the Voting Rights Act.

This morning, we will hear from a distinguished group of wit-
nesses, among them our esteemed former colleague, Barbara
Jordan, who will address the effect which the act has had in Texas
and the Southwest. :

It is really a pleasure to have Ms. Jordan here. OQur colleague
from Texas, Mr. Sam Hall, just said: “Well, she really ought to be
up here,” and I know Mr. Kastenmeier and I, and all of us say that
instead of being the witness, even though we are so delighted to
have you here, you really should be right back where you belong—
in the battles, and giving the great support that you gave the
country in the Judiciary Committee, the House and the Senate, in
all of the issues that you were so skilled.

When we talk about civil rights, we're really talking about Bar-
bara Jordan. When we talk about due process and civil liberties,
we’re talking about Barbara Jordan. So much of the Voting Rights
Act was actually written by Barbara Jordan. Certainly, I could go
on and on.

But we're simplir delighted to have you here.

I yield to our colleague from Wisconsin, Mr. Kastenmeier.

(1363)
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Mr. KAsTENMEIER. I certainly join the chairman in extending
greetings to our former colleague. We miss her leadership here in
the Congress, particularly I think now more than ever. But none-
theless, we're very pleased to have you here today. Glad to see you
again.

Mr. EpwaArps. You may proceed-—before you proceed, Ms.
Jordan, I yield to the gentleman from New Jersey, the distin-
1g%uoids.l'led chairman of the full' House Judiciary Committee, Mr.

ino.

Chairman Ropino. Thank you very much for yielding, Mr. Chair-
man.

It's a real delight to be here once again, sitting up here and
seeing my good friend and our former colleague, a great voice for
all the people of America.

I recall Barbara Jordan in this room, some years ago, when this
country was confronted with a great constitutional crisis, and I
remember the words “we, the people”; and those words are indeli-
bly impressed in my heart. And I know that they have echoed
throughout this Nation, and have given us a greater awareness of
really who we the people are.

Barbara, I am delighted to welcome you here, and especially to
know that again you are adding your voice to this great measure
which we again are confronted with, and find a challenging situa-
tion. Hopefully, with your testimony, once again the people of
ﬁmerica will know the importance of extending the Voting Rights

ct.

Mr. EpwaRrps. Ms. Jordan.

[The prepared statement of Barbara Jordan follows:]

PREPARED STATEMENT OF BARBARA JORDAN

Mr. Chairman, members of the subcommittee, this is my second appearance
before this subcommittee to testify in support of the Voting Rights Act. In 1975, 1
testified in support of extending the act for 10 years, until 1985. The bill which

the House did extend the act until 1985. But the Senate, in an agreement
designed to break a filibuster, returned a bill with a 7-year extension. And the
House agreed to it. Extension is therefore before this subcommittee somewhat
earlier than I initially hoped.

In 1975 I also testified in favor of my own bill, the first bill introduced to expand
coverage of the act to areas of the country where voting rights violations were
documented to be pervasive. I said at that time that the same tactics used to deny
blacks the right to vote prior to 1965 were being used against blacks and Hispanics
in Texas and the Southwest in 1975. The same denials suffered by blacks in the
Deep South were being felt by other minority citizens in the Southwest. As the
record before the Congress in 1965 justified the original act, the record 10 years
later justified its expansion.

I decided in 1975 to introduce a bill to exgand the act for two principal reasons.
First, 1 thought my constituents in the 18th Con ional District of Texas, and
other Texans would benefit from its provisions. I knew the act had worked to the

- benefit of citizens in Alabama, Mississippi, Georgia, and the other covered jurisdic-
tions. I wanted the act’s provisions to work to benefit Texans in the same way.
Second, 1 wanted the actions of local officials who denied minority voting rights to
be scrutinized in an efficient manner. The preclearance provisions of section 5 of the
Voting Rights Act provided the right mechanism. I thought that the city councils of
the Uvaldes, Pecoees, and Rusks of Texas, and the county commissioners courts of
the Crocketts, Medinas, and Wallers of Texas would be less likely to try to attempt
subtle forms of voting rights discrimination if the U.S. Department of Justice were
monitoring their actions

Now, nearly 6 years later what has been the result? I have traveled from Texas to
Washington, D.C., to tell this subcommittee that the Voting Rights Act works. It has
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changed politics in Texas for the benefit of Texans. You can measure it in the
number of newly registered minority voters: about 420,000.

You can measure it in the number of newly elected minority office holders: about
a 220 percent increase.

You can measure it in the city councils which have changed from at large to
single member districts: San Antonio, Houston, Waco and others.

ou can measure it in the county commissioner courts whose discriminatory
rBedistricting plans did not take effect: Jim Wells, Crockett, Aransas, Medina, and
razos.

One of the reasons I pushed to expand the act into the Southwest was because 1
wanted it to work for Texans. It has worked. Another reason was because I thought
local officials would be less likely to discriminate against black and Hispanic voters
in the future. To some extent that has happened. In other cases it has not. Discrimi-
nation against minority voters continues. Earlier this month the Texas legislature
adopted a redistricting plan for the Texas House of Representatives. The plan
divides Harris County (Houston) into single member districts. One of the seats could
conceivably be won by an Hispanic. That sounds acceptable on its face. However,
there are 400,000 Hispanics in Harris County. Each State legislative district con-
tains an average of 96,000 persons. Among 400,000 people it seems strange only one
96,000 segment can be found. The redistricting plan will be submitted to the Attor-
ney General for &reclearance. I do not want to prejudge what might happen, but the
plan for Harris unt{ seems odd.

The case of Jim Wells county redistricting is another pending example. Only after
a court order did the county submit a redistricting %l:en for preclearance. Qver the

t 5 years, three different redistricting plans have been submitted to the Attorney

neral. Each one has been objected to as racially discriminatory. This matter is
now being litifated. The plaintiffs have asked the Federal Courts to impose a fair
redistricting plan.

These are instances of continuing violations. They are taking place today. So
today is not the day to repeal, compromise, weaken or dilute the Voting Rights Act.
And yet pendin fore this subcommittee are bills which would undermine the
effectiveness of the act. -

One of those bills is H.R. 3473 sponsored by Mr. Hyde. This bill would eliminate
the present section 5 preclearance requirement. In its place would be substituted
the possibility that preclearance could be imposed on a case-by-case basis only after
plaintiffs had prevailed in Federal Court. My reaction to this proposal is: “Haven’t
we learned anything?”’ I thought we learned that case-by-case litigation failed to

rovide a speedy and effective remedy for voting rights denials. I thought we
earned from the Supreme Court that the present preclearance provision was consti-
tutional because the case-by-case approach proved ineffective when met with ob-
structionist tactics. I thought we learned in voting rights cases that to delay a
remed’f: is to deny a remedy. In 1924 a black citizen named Nixon attempted to vote
in a Texas primary election. He was refused. It wasn’t until 30 years and six
Supreme Court decisions later that blacks could vote in a primary election in Texas.
Mr. Nixon never did vote in a primary.

Another bill before this subcommittee is H.R. 2942 by Mr. Thomas and numerous
cosponsors. This bill proposes to eliminate the r(;«iuirement of the Voting Rights Act
that certain jurisdictions must provide bilingual election materials. Actually this
bill would have a more far-reaching effect. It would also eliminate the requirement
to preclear election changes for-all the jurisdictions newly covered by the act in
1975. My response to this proposal is: “How soon we forget!” The 1975 hearing
record before this subcommittee contains more than ample justification for the
action of the 94th Congress. That Congress extended the act, expanded its coverage,
and mandated bilingual election materials. To retreat as if the record did not exist
would be a terrible mistake.

I have never understood the opposition to bilingual ballots. The ultimate question
in tz; y opitriiq?n is: What language do our voting citizens understand so they can vote
intelligently

For those who wish to modify the Voting Rights Act or for those who wish to see
its preclearance provisions expire altogether, where is the record to support either

ition? Where are the incidents of jurisdictions changing their election laws to
nefit minority voters? Where are the State legislatures which have enacted stat-
utes mandating enforcement by local cities, counties, and school boards of 14th and
15th amendment voting rights? Where are the State attorneys general who provide
positive guidance to local governmental attorneys? Where are the minority citizens
who testlfgeto the good deeds of their elected officials? If they exist at all, they have
not come before this subcommittee. There may be Members of Congress who wish to
dilute or abandon the Voting Rights Act. They are entitled to their personal
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opinion. But the overwhelming weight of the evidence supports extension of the
oting Rights Act. The record speaks for itself: Extension of the Voting Rights Act
is warranted beyond a reasonable doubt, to a moral certainty. The evidence is clear
and convincing. All that remains is for this subcommittee, the Judiciary Committee,
the House of Representatives, the Senate and the President to act based upon the
record. It is a small task really. It would mean equiping citizens with the help they
need to govern themselves. ) -

In William Gillette’s book, “The Right to Vote: Politics and the Passage of the
Fifteenth Amendment,” he concludes that the “. . . politics of the 15th amendment
represented the needs of the Republican Party.” The amendment was *. . . framed,
championed, and secured by generally Republican moderates.” Republicans in ear}{
1869 thought that by enfranchising blacks in the North, which is what the amend-
ment sought first to do, they would gain voters for the Republican Party. The
debate on ratification in the Illinois Legislature serves as an example. Illinois
became the sixth state to ratify the amendment. It was debated and passed in the
State Senate and House on the same day: March 5, 1869. All Republican Illincis
legislators voted for ratification with only one dissenter. The Republican leadership
olt; t}ig Legislature had passed the word that ratification was needed for the health of
the Party. :

Now in 1981, I wish the descendents of Lincoln’s Republican Party would be as
forward looking as their Party forebearers. I wish that the current Republican
President, the Reﬁublican majority in the Senate, and Republicans in the House,
would agree to champion the Voting Rights Act, a tool for enforcing the 15th
amendment. The Republican Party has an increasing base of support among south-
erners and voters in my State of Texas. At the same time citizens of these States
have come before this subcommittee with passionate arguments favoring and justi-
fying extension of the Voting Rights Act. Could it be possible that the Voting Rights

ct could help the Republican Party in the covered jurisdictions? Could it be
possible that extension would be in the best interest of the party? Could it be
possible that by supporting the Voting Rights Act Republicans would gain support-
ers for their Party? But most importantly, the Voting Rights Act should be ex-
tended because it is needed. That need is based on evidence which should not be
ignored but instead acted upon responsibly.

Mr. Chairman, the last time I was before you I testified in favor of Barbara
Jordan’s bill. Having left your ranks, I appear as a private and concerned citizen
who endorses Mr. Rodino’s bill.

TESTIMONY OF HON. BARBARA JORDAN, FORMER MEMBER,
U.S. HOUSE OF REPRESENTATIVES, ACCOMPANIED BY
ROBERT ALCOCK '

Ms. JorDAN. Mr. Chairman and members of the subcommittee,
and }::hairman of the full Judiciary Committee, thank you very
much.

Thank you for what you, Mr. Chairman, and Bob Kastenmeier
had to say about my service here. I want you to know that even
though I am no longer a part of your ranks, I have not left the
fight for which we have all devoted so much of our time, effort, and
energy—and that is the right of decency and dignity among the
peoples of this world, and the peoples of this country.

The Voting Rights Act—I support it. That comes as no surprise.

In 1975, 1 testified before this subcommittee and asked that the
act be extended for 10 years, until 1985. The Senate had other
ideas. In a move which was designed to break a filibuster, the
Senate returned us a bill with a T-year extension. We agreed to it.

Now, that extension—of 10 years—is before the subcommittee
earlier than I thought.

In 1975, 1 testified in favor of my own bill. That was the first
that was introduced to change the coverage, expand the coverage of
the act in areas of the country where voting rights violations were
known to be pervasive.
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I said at that time that the same tactics used to deny blacks the
right to vote prior to 1965 were being used against blacks and
Hispanics in Texas and in the Southwest in 1975. The same denials
suffered by blacks in the Deep South were being felt by other
minority citizens in the Southwest.

The record before this Congress justified the original act in 1965; -
it justified the extension in 1975; and it justifies expansion further
10 years later.

There were two principal reasons in 1975 that I introduced a bill
to expand the act. I thought my constituents of the 18th Congres-
sional District of Texas and other Texans would benefit from the
provisions of the act. The act, I knew, had worked for the covered
jurisdictions in Alabama, Mississippi, and Georgia.

I wanted the act to work for the benefit of Texans in the same
way. 1 wanted the actions of local officials who denied minority
voting rights to be scrutinized in an efficient manner.

The preclearance provisions of section 5 have provided the right
mechanism. I thought that the city councils of the Uvaldes, Pe-
coses, and Rusks of Texas, and the county commissioners of such
counties as Crockett, Medinas, and Wallers would be less likely, I
felt, to attempt subtle forms of voting rights discrimination if the
Department of Justice were monitoring their actions.

Now, 6 years later, what has been the result?

Mr. Chairman and members of the subcommittee, I have trav-
eled from Texas to Washington, to tell you that the Voting Rights
Act works. It does work. ‘

You might say, then: Why are you here? Why are we still trying
to extend it? Why are we trying to expand it, if it has worked?
Perhaps the job is done, and we can relax and let the act expire of
its own legislative provisions. .

That cannot happen.

Yes, the act has worked. It has changed the politics of Texas for
the benefit of Texans. You can measure that by the number of
newly registered minority voters: about 420,000,

You can measure it in the number of newly elected minority
officeholders: a 22-percent increase.

You can measure the effectiveness of this bill in the city councils
which have changed from at-large to single-member districts: city
councils in San Antonio, Houston, Waco, and others.

You can measure the effectiveness of the act in the county
commissioner courts whose discriminatory redistricting plans did
not take effect—and there were some bad ones which did not take
effect: Jim Wells County, Crockett, Aransas, Medina, and Brazos.

One of the reasons I pushed to expand the act into the Southwest
was because I wanted it to work for Texans, and I thought local
officials would be less likely to discriminate against black and
Hispanic voters in the future. .

Now, to some extent, this has happened. In other cases, this has
not happened. Discrimination against minorities continues.

Earlier this month, the Texas legislature adopted a redistricting
plan for the Texas House of Representatives. The plan divides
Harris County—Houston—into single-member districts. One of the
seats could conceivably be won by an Hispanic.
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That sounds acceptable on its face. However, there are 400,000
Hispanics in Harris County. Each State legislative district contains
an average of 96,000 persons. Among 400,000 people, it would seem
strange that only one 96,000 segment could be found. The redis-
tricting plan will be submitted to the Attorney General for pre-
clearance. I do not want to prejudge what might happen. I can only
say to you that the plan for Harris County seems a bit odd.

e case of Jim Wells County redistricting is another pending
example. Only after a court order did the county submit a redis-
tricting plan for preclearance. Over the past 5 years, three differ-
ent redistricting plans have been submitted to the Attorney Gener-
al. Each one has been objected to as racially discriminatoxi‘z. This
matter is now being litigated. The plaintiffs have asked the Federal
courts to impose a fair redistricting plan.

These are instances of continuing violations. These are violations
which are taking place today. So, today is not the time to repeal,
compromise, weaken, or dilute the Voting Rights Act.

And yet, pending before this subcommittee, are bills which would
undermine the effectiveness of the act.

One of those bills is H.R. 3473, sponsored by Mr. Hyde.

Mr. Chairman, at the time that this testimony was prepared, Mr.
Hyde’s bill, 3473, was in place and he, at that time, would elimi-
nate in that bill the section 5 preclearance requirements. I under-
stand Mr. Hyde introduced a new bill yesterday, with some bailout
provisions; and I do not and cannot testify to the efficacy or valid-
{ty, ?r the goodness or badness, or rightness or wrongness of that

egislation.

would simply say here that, on the bill first introduced by Mr.
Hyde, which would eliminate present section 5 preclearance re-
quirements would have presented a‘result which was totally unac-
ceptable. In its place would be substituted the possibility that pre-
clearance could be im on a case-by-case basis, only after plain-
tiffs had prevailed in Federal court. .

My reaction to that proposal is: Haven’t we learned anything?

I thought we learned that case-by-case litigation failed to provide
a speedy and effective remedy for voting rights denials. :

I thought we learned from the Supreme Court that the present
preclearance provision was constitutional, because the case-by-case
approach proved ineffective when met with obstructionist tactics.

I thought we learned that in voting rights cases, that to delay a
remedy is to deny a remedy. And that continues to be the case.

In 1924, a black citizen named Nixon attempted to vote in a
Texas primary election. He was refused. It wasn’t until 30 years
and six Supreme Court decisions later that blacks in Texas could
vote in the Democratic primary—in any primary election in Texas,
Mr. Nixon, that plaintiff, never did vote.

There’s another bill before this subcommittee, by Mr. Thomas
and numerous cosponsors, and that bill proposes to eliminate the
;lequirement in the Voting Rights Act of bilingual election materi-

S.

This bill by Mr. Thomas and others would have more far-reach-
ing effect than was originally obvious. It would eliminate the re-
quirement to preclear election changes for all jurisdictions newly
covered by the act in 1975.
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We forget soon. We forget quickly. We cannot afford to retreat,
Mr. Chairman, given the record which is before this subcommittee,
of continuing violations of voting rights.

I don't understand the opposition to bilingual ballots. The ulti-
mate question, in my opinion, is what language do our voting
citizens understand, so that they can vote intelligently.

For those who would modify the Voting Rights Act, for those
who wish to see the preclearance provisions expire all together,
where is the record to support either position?

Where are the incidents of jurisdictions changing their election
laws to benefit minority voters?

Where are the State legislatures which have enacted statutes
mandating enforcement by local cities, counties, and school boards,
of 14th and 15th amendment voting rights?

Where, Mr. Chairman, are the State attorneys general who pro-
vide positive guidance to local governmental attorneys?

Where are the minority citizens who could come before us and
testify about the good deeds of their State and local officials? If
they exist at all, they have not come before this subcommittee.

There may be members of this committee and Members of the
Congress who wish to dilute or abandon the Voting Rights Act.
They are entitled to their opinion. But the overwhelming weight of"
the evidence supports extension of the Voting Rights Act, and the
record speaks for itself.

People are entitled to be able to govern themselves without being
impeded and interfered with.

In William Gillette’s book, “The Right to Vote: Politics and the
Passage of the Fifteenth Amendment,” he concludes that the “poli-
tics of the 156th amendment represented the needs of the Republi-
can Party. The amendment was “framed, championed, and secured
by generally Republican moderates.”

It is possible that the Republican Party could benefit from the
extension and expansion of the Voting Rights Act. That is conceiv-
able. It happened more than 100 years ago; it could happen now.
The Republican Party enjoys significant support in the State of
Texas, and certainly in other places. The decendants of Lincoln’s
Republican party should, I would hope, develop the kind of feeling
for representation of people in this country, which their party
forebearers had.

I wish the current Republican President, the Republican major-
ity in the Senate, the Republicans in the House, would agree to
champion the Voting Rights Act. That would be a good tool for
enforcing the 15th amendment, if they would agree to it.

It could be possible that the party would benefit from the
strengthening of the act.

Mr. Chairman, the last time I was before you I testified in favor
of my own bill. Having left your ranks, I appear as a private and
concerned citizen who endorses Mr. Rodino’s bill.

And, Mr. Chairman, I endorse extension of the Voting Rights Act
because it's the right thing to do.

Thank you, Mr. Chairman.

Mr. Epwarps. Thank you very much for your very compelling
testimony, Ms. Jordan.

83-679 0 - 82 ~ pt.3 - §
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Mr. Kastenmeier asked me to tell you that he appreciated your
testimony very much, that he regretted that he had to leave. He is
the floor leader in the bill to extend the life of the Legal Services
Corporation, which is on the floor today. Otherwise he wanted to
stay and converse with you more.

he gentleman from Illinois, Mr. Washington.

Mr. WasHINGTON. Good morning, Ms. Jordan.

Ms. JorDpAN. Good morning, Mr. Washington.

Mr. WasHINGTON. I am honored to be among those to greet you
this morning. I wish to convey to you that your many, many
friends in Chicago wish you well.

I just wish that you were still on this committee, because your
strong voice and cogent arguments are really needed. I have a
feeling that we are in serious trouble, and based upon some of the
testimony we have been getting in various places, this is not going
to be a cakewalk in terms of getting this reauthorization. ’

On page 5 you—I think you put your finger on it-—about the
middle of the page there you challenge these various States attor-
neys—States and municipalities—to have done something to imple-
ment this act on their own. They have not done so.

And, based upon the testimony that we have gotten from secre-
taries of States in Alabama, State representatives in Mississippi, et
cetera, et cetera, it is my distinct impression that they have no
intention of doing so. ’

The bailout thing is quite a knotty proposition. And in many of
these counties we have had county officials come forward and
testify as to the purity of their motives-and as to the fact that they
have clinched their procedures and have appealed to the Congress,
or rather to this committee to provide some bailout provisions.

The concomitant and necessary evidence to support that has not
come forward. But, we are somewhat intrigued by that thing. And
it is getting to be a rather knotty proposition.

What is your attitude about various counties within the covered
States being permitted to bail out?

Ms. JorpaN. Mr. Washington, I am not hostile to the develop-
ment of some mechanism which would allow counties to be able to
bail out from under the operation of the Voting Rights Act, pro-
vided a mechanism could be developed which would be fair, equita-
ble, and protect the integrity of the act.

Now, so far, Mr. Washington, I have not seen that kind of a
bailout provision developed. My feeling is that if the local jurisdic-
tions are in compliance with the law, if they are not impeding and
interferring with one’s access to the right to vote, where is the
onerous burden which the Voting Rights Act imposed upon them? I
don’t know where it is. Preclearance is no big burden. My State of
Texas, of course, has been the worst offender of anybody, and we've
had 85 objections, 85 or 86 objections made by the Attorney Gener-
al of the United States lodged against changes in voting practices
or procedures in Texas. :

nd I know that f)eople don’t like it, do not like having to
chanﬁe their election laws or make adjustments to comply with the
act. But it can be done, and I think it is rather painless. So in
answer to your question, as I began, I am not hostile to the devel-
opment of some bailout mechanism, but I have yet to see that
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mechanism which is fair, equitable, and preserves the integrity of .
the Voting Rights Act.

Mr. WasHINGTON. Yes; and I think the burden should remain
upon the entire State and all of its political subdivisions because of
- the onerous history of this whole business, which led up to the act.
The attorney general of New York came forward and, to supple-
ment what you're saying, testified there was no administrative
burden upon that State to administrate the act, and he was quite
clear. And even those who claimed that there was a burden
couldn’t demonstrate it with any tangible evidence. So clearly it's
not a burden.

Our trip to Montgomery was an interesting trip. It was a pleas-
ant trip in one sense because so many, many people are vitally
concerned with perpetuation of this act, black State senators and
various mayors, League of Women Voters, and people like that. On
the other hand, it was somewhat a shattering experience to see so
many white elected officials who were adamantly opposed to the
perpetuation of the act. It seems as though there is a polarization
going on in that area over this issue.

This is, of course, unfortunate. I don’t recall a single solitary
white official—I don’t want to do a disservice to anyone—who came
forward and unequivocally stated that the act should be perpetuat-
ed. This says something to me and I know, based upon your experi-
ence, both as a legislator and as a person, it says something to you,
too.
How do we get over this polarization? How do we impress upon
the good people of the South that it is not theirs to deny people the
right to vote, that in sharing of the goodies of this country they
have a responsibility to assist others in sharing it as well.

But how do we get it across to them in as nonabrasive as possible
manner?

Ms. JorDAN. Well, Mr. Washington, you're asking a very large
question, of how we cause the polarization of the races in the South
to cease.

As you well know, the polarization developed over a period of
centuries. And the polarization is not going to cease with any
instantaneous passage or extension of the Voting Rights Act.

I am a child of the South and I love it. I think the South is going
to be the mainstay of equal justice in this country, because it has
been so difficult and so painful for adjustments to be made to
change history—history, as far as the South is concened.

But because—if it's any consolation to you, Mr. Washington—
because the South is so tough a reed to bend, once it is made
straight, it will remain straight much longer than many of those
areas in your State of Illinois or other places around—in the
Northeast or in the Far West.

So, whereas I can’t give you any quick, easy answer as to how we
end racial polarization, I can tell you that I have faith that it is
going to end. And the Voting Rights Act is a step in that direction.

The very fact that you talked about going to Alabama, where you
encountered opposition on the part of white officials in Alabama,.
and also said, ‘‘I talked to black State senators.” It is encouraging
that that’s a black State senator in Alabama, Mr. Washington, who
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would not be there if it were not for this bill and changes that
gradually and reluctantly take place.

So, have faith and take heart.

Mr. WasHINGTON. I needed that. Really. [Laughter.]

But my State is not so pristine either. We were just talking
about the Voting Rights Act as it’s applicable mainly to the South,
but the North has a lot of problems of its own. It's just that their
acts of discrimination are more subtle, not as obvious.

But thank you very much, Ms. Jordan.

Ms. JORDAN. Sure.

Mr. Epwarps. Well, certainly the evidence that we have gath-
ered in the dozen days of testimony here indicate that things are
better. There’s no doubt about that. The Voting Rights Act has
been very effective; however, attitudes have not really changed.

And I think when we start to talk about bailout—and I'm glad
you brought the subject up, because we’ve had quite a lot of discus-
sion about bailout—isn’t the first question to ask, like you asked on
page 5 of your testimony:

Where are the incidents of jurisdictions changing their election
laws to benefit minority voters? Where are the State legislatures?
What are they doindg? here are the State attorneys general who
provide positive guidance to local government attorneys?

We haven'’t seen them. They haven’t come forward and outlined
what they have done to take the burden off the Federal Govern-
ment in this area. We don’t want to have to have-a voting rights
bill. Isn’t it really up to the State of Texas to do its work? And if it
doesn’t, is not the Federal Government constitutionally charged
with that responsibility?

Ms. JorpaN. Of course, Mr. Chairman. And you understand it is
not an easy job for those in the South, who are accustomed to doing
business in a certain fashion, to change. But change they must.
And that’s why we have the Voting Rights Act of 1965, 1975 and,
hopefully, 1982. We would hope that that would occur.

But, yes, it is the obligation of the State of Texas to make the

adjustments and to make the change. What we’re talking about
here is so basic and so fundamental and so right. It just almost
defies one’s judgment or imagination to think about people who
would object to the fundamental basic pursuit of a right that is so
deialp and so substantive as that of access to vote, access to the
polls. ‘
Yes, the State of Texas has its responsibility, as each of the
covered jurisdictions has that basic responsibility to see that people
have access to the polls without impediment, and the State of
fl‘(la’xas should not be allowed to bail out until they have done their
job.

And we know, in Texas, that we haven't done our job. And we
will never be happy about the Attorney General of the United
States monitoring our actions. That will never please us. But we
know that it is necessary, because we're a little weak of spirit.

Mr. EpwaARrbs. I think one of the phenomenon that we also found
in Texas—perhaps also to a certain extent in the other covered
jurisdictions was that although it is much ecasier to register to vote
for blacks and Hispanics, it is still terribly difficult to get elected,
not only because of racial-bloc voting, but use of the many new
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devices, or old devices made more sophisticated, such as gerryman-
dering, at-large voting, annexations, redistricting, and so forth
which dilute minority voting strength.

Do you think that if Congress does not extend section 5, that
these kinds of devices will continue to be used and accelerated?

Ms. JorDAN. Mr. Chairman, Congress must extend section 5.
That is the heart of the protection that we have against the very
devices that you have mentioned. If section 5 were not there, these
dﬁvices would proliferate and become even more ubiquitous than
they are.

Section 5 is crucial. And we have to have it. It is a must, because
we will not change our errant ways voluntarily.

Mr. EpwaARrps. Ms. Jordan, you also mentioned the President of
the United States and our friends in the Republican Party. We
have invited the Attorney General and the new Assistant Attorney
General in Charge of Civil Rights—who has not yet been con-
firmed—to testify. And I am sure they will next month.

But we all share your feeling that the party of Lincoln will do as
President Ford and President Nixon did, and President Eisenhow-
er, in the early civil rights bills. This is a nonpartisan issue. It’s a
bipartisan issue.

So I appreciate what you said—and we all do—about that great
political party and the White House today endorsing this modest
bill that merely continues something that’s working very well.

I have one question about the language provisions which you
authored 5 or 6 years ago and have been working really very well.

One of the concerns expressed by some of the witnesses regard-
ing the bilingual provisions of the Voting Rights Act is that the act
is a disincentive for language minority citizens to integrate into the
political and social mainstream of American life. How do you re-
spond to that?

Ms. JorpDAN. Because I am speaking over a microphone and
publicly, I will respond in a calm and diplomatic and judicious
fashion. [Laughter.] .

I think people who assert that the bilingual election provisions
have had a disincentive effect on the integration and movement
and participation of people in diverse backgrounds in the life of
this country—the people who feel that way, Mr. Chairman, are
sadly, woefully, and overwhelmingly in error. That is as nicely as I
can put that. [Laughter.]

We know there are many reasons why there are objections to
bilingual elections. And for those who say that it fosters divisive-
ness, that is not true. What bilingual election provisions have done,
what those provisions have accomplished is to bring into the inte-
gral and integrated workings of the communities of America with
substantial minority language populations, bring those people into
a sense of camaraderie and participatory democracy in a basic and
fundamental way.

Minority language citizens are still citizens. They want to be a
part of whatever the boom and sway of the life of America is. In
order to be a part of that movement and what I am calling the
boom and sway of life in America, one thing which is crucial is
that the language minority citizens be able to participate in that
basic fundamental right, and that is vote in an election and under-
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stand and read the election materials, and really feel that they are
participating in governing themselves.

That’s what expanding the Voting Rights Act to language minor-
ities has done; it has helped these language minority citizens feel
one more time that we are a part of America and we can partici-
pate in governing ourselves, because America is big enough to help
us understand how to govern ourselves. I think it is a very positive
feature.

Mr. Epwarps. That is a very eloquent and satisfying answer to
that very difficult question.

Mr. Washington, do you have any further questions?

Mr. WASHINGTON. No.

Mr. EpwARrps. Counsel, Ms. Davis.

Ms. Davis. Thank you, Mr. Chairman.

Ms. Jordan, you indicated that you had not yet had an opportuni-
ty to look at the provisions of Mr. Hyde’s bill, introduced yesterday,
amending the bailout provision. But I wonder if you have had an
opportunity to consider any problems that might arise from politi-
cal subdivisions in covered States being able to bail out from cover-
age while the State is still under coverage of section 5?

Ms. JorDAN. One thing, Ms. Davis, that we know would be a
problem is that the city is a creature of the State. The city does not
have-an autonomous existence apart from its creator, the State.

Now, if the creator is a violator in a major way and the creature
tries to bail out of the act because the creature says, ‘I have done
these things and that sets me aright,” and out comes this local
jurisdiction, then we have the State in error—errant as far as the
law is concerned. We have a city out saying, “We are pure, and we
are right.” And that then poses conflict within a single jurisdiction,
gd gtate and its creature, the creator and its creature at odds—at

S.

That could pose a very difficult situation in trying to enforce the
provisions of the act in all covered jurisdictions if you're going to
have this kind of difference between the activities of constituents of
a given current, covered jurisdiction. And that's about—that’s why
I think that that would be—to use the vernacular and a very
common word, that would be very messy. :

Ms. Davis. Thank you.

Mr. Epwarbs. Counsel? Mr. Boyd.

Mr. Boyp. Thank you, Mr. Chairman.

Ms. Jordan, when we were in Austin 2 weeks ago, Attorney
General Mark White appeared before the subcommittee. He ap-
peared briefly, but he dig say, while he did speak to us, that he was
strongly in opposition to the extension of section 5 in its present
forml. eAdnd he spoke with some fervor about the burdens which are
involved.

Now, you have directed some of your comments to the burdens of
comgiiance with section 5, but I wonder how you might respond to
the belief that Attorney General White has that the burdens in the
State of Texas are particularly difficult.

Ms. JorpAN. Now, counsel, Attorney General Mark White is a
good, noble, and honorable man. He was opposed to expansion,
extension, of the Voting Rights Act in 1975 to include Texas. I was
carrying that provision and he was in opposition at that time. He
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was a secretary of state. And the Governor was a person named
Briscoe. And they, along with most of the officialdom of Texas,
which Chairman Edwards will remember, did not want that Voting
Rights Act expanded to include Texas. But it happened anyway,
because the Congress prevailed, and it happened.

So you have got to understand, counselor, that the Attorney
General does not come to this matter of extension having been a
long supporter of section 5 preclearance provisions. But he comes
having been in opposition when it was initially proposed; and since
it was done anyway, just living with it.

Let us call it a rather ragged coexistence between section 5 and
the State of Texas. Mark White is a friend of mine. And I am going
to continue to try to educate him on what section 5 preclearance
really means, and how it really is not a burden, and how it is a
simple matter. And inasmuch as the attorney general is a man
who knows how to read and understand and think, I feel that
ultimately he is going to believe—believe—that it is a good thing
for Texas to be under the aegis of section 5 preclearance.

But you understand, counselor, that it was the original disap-
pointment in having Texas have to submit anything it does to the
Attorney General of the United States. We are Texans, and we
don’t like that. And I, of course, joined and take full share of the
blame for doing that to Texas. But there are some things which
cause us to reduce our strong feelings of independence and auton-
omy. And I think when it comes to the right to vote, that is a
logical and sensible time to reduce our machismo Texas feeling.

So don’t worry about the attorney general. We're going to do all
right. [Laughter.]

And the people of Texas are going to do all right. And just keep
the law intact, and extend it for 10 years. We’ll need it another 10
to work through it.

Mr. Boyp. Thank you.

Congressman Hyde’s bill, introduced yesterday—I understand
you haven’t had a chance to review it—but it is designed to require
jurisdictions to do that which they are not obligated to do under
the existing act, that is, to improve their voting conditions, rather
than to maintain the status quo—which is all the Voting Rights
Act now requires because of the provisions which were grandfath-
ered in by the 1965 act.

It does, however, raise what I suppose is an inevitable question—
and it is just now surfacing, and that is whether local Federal
courts are indeed competent to entertain civil rights cases where
voting rights are involved.

I wonder if you might have some comments about that.

Ms. JorpAN. Counselor, I hesitate to even move into this area in
response to your question, because I am not sure exactly what the
effects of using the local Federal courts in voting rights matters
would be.

Let me just say that my feeling, my inclination, my inner reac-
tion, is that it probably would not be in the best interest of the full
and fair enforcement of the Voting Rights Act to leave it up to the
local Federal courts to take care of disputes and litigation comin,
}:lnder the Voting Rights Act. That probably would not be a g
idea. -
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Mr. Bovyp. Is that same problem present with regard to other
civil rights acts as well? Should we not have all civil rights acts
litigated in the district court for the District of Columbia?

Ms. JorDAN. I wish you would let me just hedge on that, because
I haven’t given it any thought, and to give an answer just in
response, not having thought through it, I might find out that
tomorrow I gave a wrong answer. I will just decline to answer that.

Mr. Boyb. I understand. Thank you.

Mr. Epwarbs. 1 apologize for not recognizing a friend of the
committee and a personal friend of many years, Mr. Bob Alcock,
who is former administrative assistant to Barbara Jordan. We are
dellélghted to see you again. We miss you in the House, too.

s. JorpaAN. I still need him, Mr. Chairman.

Mr. Epwarbs. I would like to point out that we had the privilege
in Austin of the testimony of Douglas Caddy, who is former direc-
tor of elections in the State of Texas, which is in the secretary of
state’s office, and he spoke in strong support of extension of the bill.
He is a Republican and a member of the Young Americans for
Freedom, an organization that has not yet endorsed the reelection of
either Mr. Washington or myself. [Laughter.]

He is a former counsel to the National Conservative Political
Council. He gave very impressive testimony in favor of the exten-
sion and the operation in Texas of the bill.

I have no further questions. And again, thank you very much for
being here today.

Ms. JorpaN. Thank you, Mr. Chairman and members of the
committee. :

Mr. EpwaArDps. Our next witness is Vilma Martinez, the very
distinguished general counsel of the Mexican-American Legal De-
fense and Education Fund, which we know as MALDEF.

Without objection, Ms. Martinez’ full statement will be made a
part of the record.

[The complete statement follows:]

PREPARED STATEMENT OF VILMA S. MARTINEZ, PRESIDENT AND GENERAL COUNSEL,
MexicaN AMERICAN LEGAL DEFENSE AND EpucarioNaL Funp

Mr. Chairman, members of the Subcommittee, my name is Vilma Martinez. [ am
the President and General Counsel of the Mexican American Legal Defense and
Educational Fund. MALDEF is a national civil rights organization dedicated to the
glrobecti_on of the civil and constitutional rights of Mexican Americans and other

ispanics, who make up close to 15 million of our nation’s people.

I am delighted to appear before you today in support of H.R. 3112. This bill would
extend the 1975 minonity lar:’guage amendments to the Voting Rights Act, includinﬁ
pre<clearance for Texas and the Southwest for seven years, extend the speci
provisions for ten years; and amend Section 2 to incorporate a result standard
which would enable victims of voting discrimination to challenge practices without
the necessity to show discriminatory intent. .

The Voting Rights Act is important both symbolically and substantivelly. Its
substance guarantees that the voting rights of all Americans are protected. It is a
i{mbol of the strides our government has made in assuring that our Fourteenth and

ifteenth amendment rights are a reality. It is a symbol too of a fact about which
our nation has little to be proud: that there are many parts of the country in which
many millions of Americans have not historically been accorded their voting rights
under the law. The Voting Rights Act is still needed in those areas and for those
people. Any weakening of the substance of the Voting Rights Act by this Congress
will be perceived as an abandonment of our national commitment to securing the
voting nights of all U.S. citizens. .

It has been asked us many times why we are seeking to extend the 1975 amend-
ments—that is, those which affect Hispanics—at this time rather than wait until
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they expire in 1985.[1] The answer is quite simple, these provisions are under attack
now. There are currently three identical bills in the House and the same bill in the
Senate which would eliminate all 1975 amendments to the Voting Rights Act which
protect Hispanics and other language minority citizens.

These bills would eliminate the totality of protections for Hispanics under the
Act. They would eliminate Section 5 for Texas, Arizona and Alaska and other
jurisdictions covered under the trigger in Section 4(b); eliminate Section 2 protection
for Hispanics and other language minorities; and would eliminate all types of
registration and voting assistance to U.S. citizens who are not fluent in English.
These bills would also deprive Hispanics of Section 3 special court remedies and the
Section 6 provision for Federal examiners. These bills would also eliminate refer-
ences to the Fourteenth Amendment in Sections 3 and 6. This is significant because
it is unclear that Hispanics are protected as a racial group under the Fifteenth
Amendment. Without reliance on the Fourteenth Amendment, Hispanics may be
unable to obtain the Section 3 and Section 6 remedies. I urge members of Congress
to reject these bills.

I would like now to turn to the overwhelming need for the provisions of the
Voting Rights Act contained in H.R. 3112.

SECTION FIVE

The importance of Section 5, always considered the heart of the Voting Rights
Act, cannot be overemphasized. One of the provision's most important features is
the shifting of the burden of proof from the victim of discrimination to the jurisdic-
tion propoeing to make an election change. Also central to the significance of
Section 5 is the fact that it obviates some litigation in challenging discriminato:
election changes. In large part because of the prevailing constitutional stand
which require demonstrating that the intent to discriminate was the primary
motive in making the election change, litigation is extremely ineffective in this
area. Litigation is not only ineffective in preventing discriminatoiy election laws
but it is ccstly and time-eonsummixg.

Among the actions which MALDEF was forced to litigate in Texas before the 1975
amendments were two cases whose history illustrates the wisdom and efficiency of
the pre-clearance procedures. In one case &2] the trial court found unconstitutional a
law that denied illiterates assistance at the polls which was given to blind persons
and others with physical handicaps. It required several years of litigation and two
separate appeals to secure the constitutional rights of illiterate citizens, most of
whom were minorities, to vote. In another case, (3] a state law which required
voters to register every year during a four month period was held to disenfranchise
a large class of citizens arbitrarily and without justification. The state’s response to
this ruling was to enact a series of alternative measures to purge the voter rolls in
an attempt to evade the court’s ruling.

One of these alternatives, enacted in 1975, became subject to Section 5 pre-
clearance. It was, in fact, the first proposed election change objected to in Texas. SB
300 would have purged the voter rolls for the entire State of Texas and would have
had a devastating effect on the political participation of Mexican Americans and
blacks in Texas for years to come. Today, Mexican Americans account for 21 percent
of Texas' population and blacks for 12 percent.

SB 300 was only the first of the approximately 85 letters of objection Texas has
received since 1975. In 8ix short years, Texas has received more letters of objection
than any state covered under Section 5 for 16 years, giving credence to the ve
eloquent statement made earlier in these hearings by Dr. Charles Cotrell who said,
“Texas ‘fields to no state in the area of voting rights violations. . . . When attempt-
ing to describe Texas' long train of voting abuses, one is faced with the imposing
challenge of where to begin.”[4]

We must begin with the fact that Mexican Americans in Texas have been barred
from equal access to the political process by laws such as those I have described
above as well as by at-large election sgstems, racial gerrymandering, violations of
the one person/one-vote principle and by extensive racially polarized voting. These
practices and conditions singly and together, created the need for Section 5 in Texas
in 1975. The fact that these practices and conditions continue in 1981 lead us
irrefutably to the conclusion that Section 5 must be continued.

The approximately 85 letters of objection issued to Texas have included objections
to proposed changes at the state, county, city and school district levels in north,
south, east, and west Texas, in rural areas and urban areas. There have been
objections issued to statewide puring laws, annexations, redistricting plans, majority
vote requirements and polling place changes. Virtually no type of election change,
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even those which appear innocuous, has escaped the attention of officials who seek
to minimize the voting strength of Mexican Americans in Texas.

MALDEF’s Associate Counsel in San Antonio, Joaquin Avila, appeared before this
subcommittee in Austin recently and presented extensive testimony on the letters of
objection issued in Texas. I would like to reiterate briefly several of the situations in
which a letter of objection prevented the implementation of a discriminatory change
and, more than that, encouraged the adoption of a law that would enhance Mexican
American participation.

In 1977, the Raymondyville ISD moved E&]ling place from city hall to the local
American Legion Hall. In objecting, the observed that the change in location
“will result in a significant inconvenience for many Mexican American voters,” and
that “the American Legion Hall appears to be the place where many Mexican
Americans feel unwelcome.” The evidence also indicated that the school district has
rejected available alternatives which would have overcome the administration prob-
lems connected with the continued use of city hall as a pollini1 place location.

The very positive effects of Section 5 have been shown in_the objections to
annexations in San Antonio where, prior to 1975, the city council elected its mem-
bers at large. In a city that has a majority of Mexican Americans, Mexican Ameri-
cans only accounted for twenty-seven percent of all city council members between
1955 and 1975. Following objections to annexations, San Antonio instituted single-
member districts and the number of minority members on the city council increased
to six—comprising over fifty prcent of the council. Henry Cisneros, a city council
member, was elected to be the first Mexican Armerican mayor of San Antonio
earlier this year. .

The election of Henry Cisneros was only one of the many benefits that came to
Mexican Americans in San Antonio as a result of the move to single-member
districts. Of more-immediate concern to the city’s Mexican American population
was the election of representatives from San Antonio’'s Mexican American barrios
who could directly serve its needs, needs as basic as adequate drainage on the
arfgets and the construction of streets and sidewalks where they had never existed

ore.

These are but a few examples of the positive effects Section 5 has had for Mexican
Americans in Texas. Yet the need for Secton 5 is far from over. In addition to the
election changes that take place routinely during the year that must be pre-cleared,
the Congressional and state legislative redistricting plans that are currently being

. considered in Texas, must also be precleared. These new districts will govern the
political life of Mexican Americans in Texas for at least the next ten years. It is
vitally important that the voting strength of Mexican American voters not be
minimized or rendered ineffective as new district lines are created. Pre-clearance of
the redistricting will be crucial to insure fairness and equity.

It is verﬂ important, in light of the I‘in'oposed shifts in government from the
federal to the state and local levels, that Hispanics have equal access to the political
process, lest we be barred from the local-decision making bodies that may soon have
the 1;esponsibility to provide goods and services now provided by the federal govern-
ment.

PROPOSALS THAT WOULD WEAKEN SECTION 5 OF THE VRA

In addition to bills that would eliminate the 1975 amendments to the Voting
Rights Act, there are many other propusals under discussion which would weaken
the Voting Rights Act considerably. Congressman Hyde's bills would eliminate pre-
clearance for the jurisdictions brought in in 1965 and 1970 and require pre-clearance
for four years only after case-by-case litigation and a finding of a pattern or practice
of voting discrimination. I was very pleased to hear that at the hearing in Austin
two weeks ago, Mr. Hyde changed his mind and said he was now interested in some
form of extension of Section 5.

I would like now to examine some of the proposals that have not been introduced
as legislation but which are being circulated in the press and informally by mem-
bers of the Administration and the Department of Justice. I met earlier this year
with President Reagan and he said that his only opposition to the Voting Rights Act
is that it is not “nationwide.” To many people, “nationwide coverage’’ has the ring
of fairness and equity. But it is vitally important to point out that nationwide
application of Section 5, which I assume is what the President was referring to, is
very questionable on Constitutional grounds. I understand Representative Hyde also
believes that nationwide coverage might not stand up to judicial scrutiny.

As you know, the Supreme Court in South Carolina v. Katzenbach was very clear
on this point: ui)x'eclearance of state and local election changes by the federal
government could be justified only if evidence of discrimination, such as a literacy
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test, could be demonstrated. It is therefore unclear that the court would uphold a
requirement of federal intervention in state and local elections unless discrimina-
tion had been shown.

Nationwide coverage is questionable not only on Constitutional grounds but also
on a number of other counts. At a time when the federal fovernment is attemptin
to reduce its reach and its jurisdiction, it would be highly inconsistent to expan
pre<clearance to every state in the union, particularly if a need for it has not been
demonstrated.

On the practical level, nationwide coverage would burden the Department of
Justice with submissions to a point where the Department could not assess the
impact of any submission judiciously. On the political level, it must be noted that
nationwide coverage was rejected in 1975 in both the House and Senate by members
who knew that it would have been the end of an administrative procedure that is,
for the most part, prompt, cost-effective, easy to comply with and, most of all,
extremely effective in preventing the adoption of discriminatory election laws,

Also being considered are proposals that would limit the types of election changes
that must be precleared. It must be remembered that Section 5 pre-clearance was
developed by Congress in 1965 in order to prevent discriminatory election changes
that arose once the ban on literacy tests was imposed. Based on experience in court,
Congress knew that once one discriminatory election practice was outlawed, another
quickly spran%lup to take its place and to disenfranchise minority voters. The past
sixteen years have shown indisputably how wise it was to require pre-clearance of
all election changes. Once literacy tests were banned, a host of other more subtle
means of diluting minority voting strength aipeared. Given the record of persistent
discriminatory election practices before us, there is every reason to believe that if
only certain types of election changgs were required to be pre-cleared, jurisdictions
that wanted to discriminate would be free to do so in election laws that did not have
to be pre<cleared.

Also being discussed is the ibility of a different bail-out from Section 5
coverage. As the law is currently written, a state or political subdivision cannot
bail-out unless it can show that it has not used a “test or device” for the “purpose or
with the effect of denying or abridging the right to vote on account of race or color”
for seventeen years for the jurisdictions covered by the 1965 and 1970 bills and for
ten years for those jurisdictions covered by the 1975 amendments.

It is important to note that it is possible, under current law, to bail-out of the pre-
clearance requirement. Counties in New Mexico and Oklahoma covered under the
language minority amendments successfully bailed out because they could demon-
strate precisely what the law requires: that test or devices had not been used for the
purpose or with the effect of discriminating. Texas, by contrast, is unable to meet
the burden of proof for a very good reason: state and local election laws and
practices continue to discriminate against Hispanics and other minorities.

It is precisely in those areas where discriminatory tests and devices were used
and where discriminatory election practices continue to this day that pre<clearance
must be retained. During the course of these hearings, no evidence was presented
which shows that any of the covered jurisdictions should be permitted to bail-out. I
see little loEic in developing a new bail-out when the law now provides for one
designed to keep jurisdictions which discriminate under pre-clearance.

These are but a few of the proposals being discussed to alter the Voting Rights
Act. Each of them weakens the Act under the guise of making preclearance “less
burdensome.” These hearings have sl.own that compliance with Section 5 is a
simple, inexpensive procedure whose benefits far outweigh whatever “burdens” or
‘“‘stigmas” opponents of pre-clearance would have us believe exist.

I understand that during your Austin hearing, no public officials from Texas
expressed opposition to Section 5. It may well be that public officials in the state
realize how easy the law is to comply with and how beneficial it has been to the
state’s 33 percent minority population. P

"
THE NEED TO AMEND SECTION 2

Section 5 has been a powerful tool for eradicating some of the most discriminatory
voting practices in Texas and other jurisdictions with substantial minority language
populations. Yet, Section 5 only covers voting changes which have been implement-

after November 1, 1972. Out of 254 counties in Texas, 59 have not redistricted
since 1970 and have therefore not been reviewed by DOJ for possible discriminatory
districting. The wides%read violation of the one-person one-vote principle continues
in many counties in Texas and other covered jurisdictions. In order to challenge
these preexisting election systems, minorities must rely on Section 2 protections and
constitutional lawsuits. Unfortunately, Section 2 as presently interpreted by the
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courts and aﬁ‘ciﬁcall the Supreme Court decision in the case of Bolden vs. Citg sﬁf
Mobile, 100 U.S.C. 1490 (1980} has not served as an effective mechanism for chal-
lenging pre-1972 discriminatory systems for Hispanics and other language minor-
ities.

Section 2 states “No voting qualification or prerequisite to voting, or standard,
practice, or procedure shall be imposed or applied by any State or political subdivi-
sion to deny or abridge the right to any citizen of the United States to vote on
account of race or color, or in contravention of the zuarantees set forth in Section 4
(fX2).” The standard of proof as delineated in Mobile by the Supreme Court may be
impossible to meet. The standard enunciated in Mobile requires proof of discrimiria-
tory purpose or intent. Attempts to gather evidence of what the intent or purpose of
those who implemented election system changes mang' ,’vears ago would be an almost
impossible task. In Scurry County, Texas, with an 18.7 Hispanic population and no
Hisimnic representation, there has not been a redistricting since 1886. To prove in
1981 that those who instituted this change nearly one hundred years ago did so with
the intent to minimize the Mexican American vote would be an impossible burden.

The pro) amendment to Section 2 in H.R. 3112 is intended to provide statu-
tory relief to language minorities whose access to the political process has been
diluted by election schemes instituted prior to 1972. Realistic and pragmatic stand-
ards must be delineated which will give meaning to the statutory right as intended
by the Con%‘ress when it passed Section 2. Factors such as prior history of discrimi-
nation, exclusion or substantial under-representation of minorities from elected
office, racial bloc voting, discriminatory elements of the electoral system such as
majority vote requirements, anti single-shot provisions, numbered post and discrimi-
nation 1n slating of candidates are some of the factors which would be considered by
the courts in determining and finding violations under Section 2.

Another illustration of why Section 2 must be amended was cited by MALDEF’s
Assosicate Counsel, Joaguin Avila when he testified on June 5, 1981 at Austin,
Texas. According to the 1980 Census, Beeville had a population of 14,575 of which
over 56.8 percent was Mexican American. The City of Beeville is governed by a City
Council consisting of a Mayor and four city council members. Prior to 1973, the City
Council was elected pursuant to an at-large election scheme. Utilizing single-shot
voting, the Mexican American community was able to secure some representation
on the city council.

In 1973, the City Council adopted a modified redistricting plan. Pursuant to this
redistricting Flan, Mexican American participation on the city council was limited
to two out of five city council members. After the Voting Rights Act was passed,
efforts were made to require the city to submit the redistricting plan for Section 5
approval. The city refused to submit. Consequently, MALDEF instituted a lawsuit to
%eek)comp]iance with the Voting Rights Act. Gomez v. Galloway, No. 76-C-146 (S.D.

ex.

The lawsuit resulted in an order requiring the City Council to submit the election
change for Section 5 preclearance. The Department of Justice, after reviewing
comments submitted by various community C%roups, issued a letter of objection.

This letter of objection prevented the City Council from implementing the redis-
tricting plan in future elections. The City Council had the option of either changins
the district boundaries to permit more equitable representation on the City Counci
or to return to the at-large election scheme. Instead of opting for a less discriminato-
ry election system, the City Council voted to implement the at-large election scheme
over the objection of the two minority city council members. In the following
election all of the five city council members were up for election. The Anflo
incumhents and an additional Anglo all filed for office. No other Anglos filed for
office. Consequently, there were only four Anglos runnin% for office for five posi-
tions. Tt];?iy urposefully left one position vacant so that at least one minority would
be elected. This action was taken in order to offset any claim that the at-large
election scheme had a discriminatory effect.

Minorities in Beeville can only challenge the at-large election scheme by a consti-
tutional attack or a challenge premised upon Section 2. The constitutional standard
will be difficult to meet under City of Mobile. Only by amending Section 2 to
incogsorate an evidentiary result test will minorities have a reasonable Oﬁportunity
of effectively challenging the maintenance of at-large election schemes whose adop-
tion pre-date the November 11, 1972 preclearance deadline.

As I mentioned earlier, several bills have been introduced to eliminate the minor-
1t‘{ language provisions and Section 5 coverage for language minority citizens. These
bills will also in all likelihood deprive Hispanics and other } age minority
citizens of the protection of Section 2 of the Voting Rights Act. Protections for
language minority citizens were added to Section 2 in 1975. Section 2 lawsuits on
behalf of Mexican Americans were not brought prior to 1975 when the Act referred
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only to “race or color” so there is a serious question as to whether Section 2
lawsuits on behalf of Mexican Americans could be brought if the 1975 amendments
were deleted from the Voting Rights Act.

SECTION 203—BILINGUAL ELECTIONS

Congress’ 1975 decision to provide voting assistance for non-English speaking U.S.
citizens was as important for Hispanic voters as the original suspension of literacy
tests by Congress in 1965 was for blacks. In both bases, Congress recognized that
“tests or devices’’ requiring literacy in the English language presented participation
by U.S. citizens who are not literate in English.

The inability of many adult Mexican American citizens who were both here or
came here as young children to speak English is a direct consequence of the denial
of educational opportunities to them as children. Many Mexican American children
have been denied a chance to learn English by virtue of their confinement, as a
result of de jure segregation practices to predominantly or completely Mexican
American schools, known colloquially as “the Mexican schools.” Federal courts have
recently found such segregation in dozens of localities across the state of Texas,
including Austin, (6] El Paso, [6] Corpus Christi, [7) Waco, (8] Lubbock, [9) Midland,
[10) Uvalde, {11) and Del Rio. [12] Just in this past year, a federal judge who
surveyed this sorry record has twice concluded, in separate decisions, that the State
of Texas has practiced intentional discrimination against Mexican American stu-
dents on a statewide basis. [13] In many of these cases, the former existence of one
or more ‘“Mexican schools,” expressly maintained to isolate Mexican American
students in Spanish speaking schools, was provided. In January 1981, a Federal
Court found that “the ‘Mexican schools’ were invariably overcrowded and were
inferior in all respects to those open exclusively to Anglo students.” [14] The
decision goes on to say that ‘“There can be no doubt that the principle purpose of
the practices described above was to treat Mexican Americans as a separate and
inferior class.”

Nor is the history of segregation of Mexican Americans into separate schools
limited to the State of Texas. A federal court struck down intentional segregation of
Mexican Americans in Orange County, California in 1946, [15) and another did
likewise in Oxnard, California in 1974. {16} Federal courts found that Arizona school
districts had intentionally segregated Mexican Americans in cases from Tolleson,
Maricopa County, [17] and Tucson. [18) And the same segregation has been found in
Colorado’s largest district in Denver. [19]

The eradication of discriminatory educational practices will not automatically
produce well-educated, well-adjusted students. In Texas, for example—

“While many of the overt forms of discrimination wreaked upon Mexican Ameri-
cans have been eliminated the long history of prejudice and deprivation remains a
significant obstacle to equal educational opportunity for these children. The deep
sense of inferiority, cultural isolation, and acceptance of failure, instilled in a people
by generations of subjugation, cannot be eradicated merely by integtating the
schools and repealing the ‘No Spanish’ statutes. . . . The severe eXucational difficul-
ties which Mexican American children in Texas public schools continue to experi-
enceta[tztg]st to the intensity. of those lingering eftects of past discriminatory treat-
ment.

The effects of educational policies such as the ones we have worked to eliminate
can be seen most clearly in statistics which characterize our population, particularl
older Mexican Americans. 1 would like to submit for the record two tables whic
examine educational achievement levels for Hispanics and non-Hispanics. Only 7.1

rcent of all Mexican Americans 65 6yeam or olders have completed four years of

igh school or more compared to 38.6 percent of all non-Hispanics. These figures
improve considerably for younger Mexican Americans. Fifty-one percent of Mexican
Americans between 25 and 29 years old have completed four years of high school or
more. Yet, this figure is shockingly low compared to non-Hispanics in this age
group, 87.1 percent of whom have had four years or more of high school.

Using another measure, again, older Mexican Americans are the least well-
educated of any group of Hispanics and fall far below the educational achievement
of non-Hispanics. Sixty-five percent of Mexican Americans 65 years or older have
had less than five years of school, compared to 8.7 gercent of non-Hispanics. Youn-
ger Mexican Americans, those between the ages of 25 and 29, fared much better off
than their parents and grandparents but fell significantly below their non-Hispanic -
counter; . More than seven {;ercent of Mexican Americans in this age group had
fewer than five tyeax':; of school, compared with non-Hispanics, who accounted for
only .6 percent of those with fewer than five years of school.
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The fact that younger Mexican Americans are receiving better educational oppor-
tunities than did their parents should give us reason to hope that this trend will
continue. Yet we must not forget that there are millions of Mexican Americans who
are not fluent in English. It 18 for these citizens, and other non-English speakier:?
U.S. citizens, that bilingual assistance in registration and voting were intended.

When Congress enacted bilingual election requirements in 1975, it did so based on
gasce':'siee of judicial findings which can be summarized in this decision in Torres v.

“In order that the phrase ‘the right to vote’ be more than an emptwlatitude, a
voter must be able effectively to register his or her political choice. This involves
more than physically being able to pull a lever or marking a ballot. It is simply
fundamental that voting instructions and ballots, in addition to any other material
which forms part of the official communication to registered voters prior to an
election, must be in Spanish as well as English, if the voter of Spanish-speaking
citizens is not to be seriously impaired.”[21]

Also significant was the Seventh Circuit affirmation of the lower court holding in
Puerto Rican Organization for Political Action vs. Kusper, which found that “if a
person who cannot read English is entitled to oral assistance, if a Negro is entitled
to correction of erroneous instructions, so a Spanish-speaking Puerto Rican is enti-
tled to assistance in the language he can read or understand.’g%] Based on this
decision and others brou&ht on behalf of Puerto Ricans under tion 4(e), which
was part of the original Voting Rights Act, bilingual elections have been conducted
in New York, parts of New Jersey, Philadelphia and Chicago since the mid-1970's.

Representative McCloskey and other opponents of bilingual elections have alleged
that ilinf::l elections discourage non-English gfeakircig .S. citizens from learning
English. t week before this subcommittee Mr. McCloskey said that minorities
“ought to be encouraged as rapidly as possible to have full social and economic
equality.” I could not agree with him more. Yet I would like to remind him and to
remind members of this subcommittee that six lyears ago, the House Judiciary
Committee was quite clear as to the purpose of bilingual elections. The purpose of
bilingual elections was not to teach non-English speeking citizens how to speak
English, nor speciﬁcalé}" to encourage or discourage then. from learning English. I
Zuote now from the 1975 House Judiciary Committee Report on the Voting Rights

ct:

“To be sure, the purpose of susglending English-only elections and_requiring
bilingual elections is not to correct the deficiencies of prior educational inequality.
It is to permit persons disabled by such disparities to vote now. [Bilingual elections)
are a temporary measure to allow such citizens to register and vote immediately; it
does not require language minorities to abide some unknown, distant time when
local education agencies may have provided sufficient instruction to enable them to
participation meaningfully in an English-only election;;}%] )

I would only add that when this Congress suspended the use of literacy tests in
1965, it did not send out a m e advocating illiteracy. It was not suggested that
any person should be satisfied with not knowing how to read or write. Similarly,
bilingual election materials do not limit the primacy of the English language. To
the contrary, they stimulate interest and participation in a system in which voters
feel they have a voice. This feeling of belonging further stimulates and encourages
active citizens to improve their English language skills.

For the past six years, bilingual elections have been attacked viciously by the
gublic, the press and by members of Congress. We have heard allegations that

ilingual elections are too costly to be justified. We have heard allegations that they
will discourage U.S. citizens from learning English and encourage ‘“cultural isola-
tion” and “separatism.” Last week, Representative McCloskey suggested that the
concept of bilingual elec:.ons ran counter to a desire to upgrade the economic status
of minorities. I would like to address each of these points in turn. )

Before doing so, I would like to discuss briefly the administration of the bilingual
election re1u1rements. Bilingual elections have suffered from much more than

ublic hostility. They have suffered from vague and ineffective guidelines from the
partment of Justice charged with enforcing the law. In 1978, the Comptroller
General reported:

“According to most election officials contacted, the guidelines should havc been
more specific, especially regarding compliance plans, methods of performing needs
assessments, and types of registration and voting assistance required. Furthermore,
they indicated that the Department provided minimal guidance for developing and
implementing methods for meeting the Act’s requirements.”[24]

oor guidelines from the Department of Justice have been aggravated by hostility
and reluctance to comply on the part of local election officials charged with imple-
menting the law. A study conducted by the Federal Election Commission and
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released in 1979 found in case after case that local election officials had not been
vigilant in enforcing the letter and the spirit of the law.

'or example, despite guidance from the Department of Justice to the effect that
cooperation between local election officials and community organizations was ex-
tremely important in reaching language minority voters (DOJ Guidelines, July 20,
1976), only 20 percent of the election officials surveyed by the FEC made any claim
to having surveyed local community organizations in order to determine the need
for bilingual assistance.

The importance of registration efforts for language minority citizens cannot be
over-emphasized. Bilingual election materials were intended, in large part, for
voters who had been kept from the political process because of inability to commu-
nicate in English. Unless concerted efforts are made to reach these citizens and let
them know the voting process is now available to them in their own language, they
will continue to be isolated. Despite the overwhelming importance of community
outreach and special registration efforts to reach these citizens, only one-half of the
FEC respondents indicated they had initiated some type of program designed to
assist laniuage minority citizens with voter registration. Close to two-thirds indicat-
ed that their registration offices did nct display notices that inquiries regarding
voter registration and/or voter registration itself could be conducted bilingually.

The irg%rtance of and inadequacy of under-registration efforts were summarized
in the Report: “At the present time, however, registration is the key to
languafe minority voters participation since it is both the greatest hurdle for non-
voting language minority citizens and, all too fr uentl‘y. the area of activity most
neglected by local officials.” [25) I would like to submit for the record the Executive
Summary of this Report so that the subcommittee may become more familiar with
what appeared to be widespread reluctance to comply with the letter and spirit of
the bilingual requirements of the Voting Rights Act and thus continue to limit
access to the electoral process for millions of citizens. -

Despite poor guidance from the Department of Justice and widespread recalci-
trance at the local level, bilingual elections have shown to be very effective in
welcoming into the system U.S. citizens who had never before partici;lmted. Despite
five {lears of charges that bilingual elections were too costly to justify, I'm pleased to
see that their cost has decreased dramatically. Even Mr. McCloskey had to conclude,
as he did before you last week, that “it can no longer be argued that the cost is
excessive for the bilingual ballot.” Nevertheless, it is a sad comentary on our society
that the cost of election assistance for any U.S. citizen needs to be justified, least of
all by an elected official. .

Los_Angeles and San Diego Counties, in which most of California’s Spanish
speaking citizens live, have developed extremely effective “targeting” programs that
reach tens of thousands of voters and which are cost-effective. I'm sure you are
familiar with the dramatic decrease in cost for bilingual compliance in Los Angeles
to the point that bilingual compliance in the 1980 general election accounted for
only 1.9 percent of the total election cost of $7 million. San Diego reduced its cost
for bilingual compliance by more than 50 percent between 1976 and 1980. The cost
in 1980 was $54,000. The San Diego Registrar of Voters has a list on his computer of
75,000 voters who have requested Spanish language materials at some point during
the last four years.

By contrast, San Bernardino, which has 100,000 fewer Hispanics than San Diego,
(26) spent almost twice as much money as San Diego in 1980 because San Bernar-
dino chooses to “blanket” rather than ‘target” bilingual printed material. All
Erinted material, of which there is a great deal in California elections, is printed

ilingually for all voters. The experience in Los Angeles and San Diego leads us to
believe that “targeting” is much more cost-effective than ‘blanketing,” and yet
mﬂgny jturisdictions choose to blanket, which may be easier but is clearly less
efficient.

As to the charge that bilingual elections will foster “cultural separatism,” I
believe that the record at these hearings has shown very clearly just the contrary.
Bilingual elections in New Mexico since its statehood in 1912 have produced a state
with the highest Hispanic afmrticipation and representation of any state in the
country. The recent mayoral election in McAllen, Texas, in which a Chicano was
running against an incumbent Anglo, brought out Mrs. Dominga Sausedo to vote for
the first time in her life. Mrs. Sausedo, who was born in Texas 48 years ago, does
not speak English and had never voted until she pulled the lever for Dr. iro
Casso last month in McAllen. 1 would like to submit for the record an article from
the New York Times in which I learned of Mrs. Sausedo’s story. In the article, Mrs.
Sausedo reveals that the language and information barrier which existed until
recently kept her from voting. “There are so many things that can go wrong,” she
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said, “to pull the wrong lever and make a misiake.” She went to the golls in May
and found a bilingual elections official and voting instructions in Spanish.

Mrs. Sausedo is one of thousands of Mexican Americans who has been encouraged
to participate in recent years because of the Voting Rights Act. She exemplifies a
growing population of Spanish speaking citizens who listen to Spanish language TV
and radio stations, read Spanish language newspapers and who have the opportuni-
ty to be as informed as English-speaking voters. Today there are 139 Spanish
language radio stations throughout the country, thirteen Spanish language televi-
sion stations, eight Spanish daily newspapers and scores of weekly and bi-weekly
newspapers and magazines. | am deeﬁ;ly troubled by some of the comments made
here last week by Representative McCloskey. In my earlier comments on education-
al neglect of Mexican Americans, I have tried to answer Mr. McCloskey's suggestion
that Mexican Americans ‘“have not taken advantage of the educational system,” and
that bilingual elections “recognize a future right not to attend school.” As I have
pointed out, in many cases Mexican American students were not permitted to take
advantage of the educational sf\:stem. And yet, Mr. McCloskeX sald here last week
that he has “no sympathly with that person’s inability to find and understand the
materials on how to vote.” How can our society have sanctioned educational neglect
of Hispanics and now penalize them for not being proficient in English?

The Supreme Court has called the right to vote a “fundamental political right for
it protects all rights.” Yet last week, Mr. McCloskey seemed to suggest the right to
vote had fallen in importance when he said that “‘economic progress is what makes
all of the other rights worthwhile.”

Mr McCloskey and others who persist in believeing that most Mexican Americans
are recent immigrants from -across the border must be reminded that many of us
came to the United States before the Pilgrims did and that a little more than one
hundred years ago most of the Southwest United States was Mexico. Mrs. Sausedo
did not, in Mr. McCloskey's word, “choose’ to come to the United States; she was
born in Texas, as I was and as my own mother was.

Mr Chairman, members of the Subcommittee, I am well aware of the hostility to
bilingual elections that exists in this country and in this Congress. The hositilit
that a piece of paper written in Spanish engenders in many Americans is irrational.
This hostility is one sign of a much lar%er anti-alien, anti-foreign feeling that I see
in so many places. Indeed, anti-alien feeling is so strong that the issue of the votin;
rights of U.S. citizens has become confused with the issue of immigration.
member of Con recex:gir suggested to a member of my staff that bilingual
elections should be eliminated because they enabled “illegal aliens” to vote.

The rights of U.S. citizens of Mexican descent to vote has been elusive for
enerations. It was only when the Voting Rights Act was extended to Hispanics in
975 that my community was given the opportunity to participate meaningfully in

the political process. Six years is a short time in which to eradicate the effects of
over one hundred years of discrimination in the electoral process. :

I urge the members of this Subcommittee and this Congress to stg)port H.R. 3112
and in so doing, to support the fullest possible protections for all U.S. citizens in the
exercise of the most fundamental right of our democracy.

Thank you.

REFERENCE NOTES

1. See amendments of 1975, Voting Rights Act.

2. Garza v. Smith, 320 F. Supp. 131 (gn. Tex. 1970), vacated 401 U.S. 1006 (1971),
on remand 450 F.2d 730 (5th Circuit 1971).

3. Beare v. Briscoe, 498 F.2d 244, (6th Circuit 1974).

4. Vol. I “A Report on the Participation of Mexican Americans Blacks, and
Females in the Political Institutions and Processes in Texas,” prepared by Dr.
Charles Cotrell, January 1980, p. 142.

5. United States v. Texas Education Agency (Austin, ISD), 564 F.2d 162 (5th Cir.
1977), cert. denied 443 U.S. 915 (1979).

6. Alvarado v. El Paso ISD, 593 F.2d 571 (5th Cir. 1979).

1. Cisneros v. Corpus Christi ISD, 467 F.2d 142 (5th Cir. 1972) (en banc).

8. Arvizu v. Waco ISD, 495 F.2d 499 (6th Cir. 1974).
lgg.g)United States v. Texas Education Agency (Lubbock ISD), 600 F.2d 618 (5th Cir.

10. United States v. Midland ISD, 519 F.2d 60 (5th Cir. 1975).

(lg;é)Momles v. Shannon, 516 F.2d 411 (6th Cir. 1975), cert. denied 423 U.S. 1034

12. United States v. State of Texas (San Felipe del Rio Consolidated ISD), 342 F.
Supp. 24 (E.D. Tex. 1971). :



1885

13. United States v. State of Texas (Gregory-Portland ISD), F. Supp. — (E.D. Tex.

%ggOJ; United States v. State of Texas (Bilingual Education), F. Supp. — (E.D. Tex.
.

14. United States v. Texas (Civil Action 5281, Jan. 9, 1981).

15. Mendez v. Westminster School District, 64 F. Supp. 644 (S.D. Cal. 1946), aff'd
161 F.2d 774 (9th Cir. 1947).
19}’2) Soria v. Oxnard School District, 488 F.2d 579 (C.D. Cal. 1974), F.2d — (9th Cir.

17. Gonzalez v. Sheely, 96 F. Su;}gisloo‘i (D. Ariz. 1951).

18. Mendoza v. Tucson School District No. 1, F. Supp. (D. Ariz. 1978), affd 623
F.2d 1338 (9th Cir. 1980).

19. Keyes v. Denver School District No. 1, 413 U.S. 189 (197).

20. United States v. Texas (Bilinfual Education) p. 14.
7121. Torres v. Sachs, 73 Civ. 3921 (S.D. N.Y. July 25, 1974, Slip Opinion at pp. 6-

)
22. Puerto Rican Organization for Political Action v. Kusper, (490 F.2d 575, 580
(7th Cir. 1973).

23. House Judiciary Committee Report, EP 26.

24. GAO Report, “Voting Rights Act Enforcement Needs Strengthening”, 1978.

25. FEC Report, Vol. 111, 1979.

26. San Bernardino: 165,295; San Diego: 275,176; California State Census Data
Center, April 1980.

[From the New York Times, May 22, 1981)
HispaNic VOTE GAINS AS DEBATE ON RIGHTS Act SWIRLS

(By John M. Crewdson)

MCcALLEN, Tex.—Dominga Sausedo was nervous as she walked from her cramped
house to the neighborhood school a few blocks away. For the first time in the 48
years since she was born here in Texas, Mrs. Sausedo was on her way to vote.

Like uncounted thousands of American citizens, Mrs. Sausedo speaks no English,
and the language and information barriers that existed until recently were enough
to keep her away from the voting booth. “There are so many things that can go
wreng,” she said with a self-conscious smile, “to pull the wrong lever and make a
mistake.”

Once at the polls earlier this month, however, she found both a bilingual elections
official and voting machines with instructions in Spanish and English. Her confi-
dence increasing by the moment, Mrs. Sausedo strode into the booth and pulled the
lever for Ramiro Casso, a McAllen gh sician challenging the incumbent Mayor,
Othal Brand. Then, feeling “contento,” she said, she went home.

PROTECTION OF VOTING RIGHTS ACT

Dominga Sausedo has never heard of the Voting Rights Act of 1965. But without
the protections the act extends to citizens who do not speak English, she would
probably have yet to register and cast her first vote. Even so, as a Spanish-speaking
voter, Mrs. Sausedo is in the minority; 41 percent of eligible Hispanic Americans
cast ballots in the 1980 Presidential election. But the minority is also a rapidly
growing one. The number of Hispanic Americans who voted last November was 20
percent higher than in 1978,

Despite such advances, the Voting Rights Act is not universalli' admired, particu-
larly in those Sun Belt states where it been most widely applied. Many election
officials, asserting that their jurisdictions have been unfairly smiled out, argue that
such stringent provisions are no longer needed, or they agree with President Reagan
that the law should be rewritten to apply to the entire country. But civil right
leaders contend that such a move would make effective enforcement impossible.

Some critics also contend that bilingual elections foster cultural separatism, an
ergument rejected by Archibald Cox, the Harvard law professor who is chairman of
Common Cause, a public affairs lobbying orgnimtion. “The best way to avoid a
separatist movement in this courtry,” Mr. Cox asserted in testimony before the
House Judiciary Committee’s Subcommittee on Civil and Constitutional Rights, “is
to encourage participation in the exercise of the right to vote.”

Central provisions of the 15-year-old act are due to expire next year, and Congress
is currently considering whether to allow it to lapee, to extend its provisions for 10

83-679 0 - 82 - pt.3 -~ 6



1886

more years or to adopt a series of amendments that would dilute the law's force and
thus weaken its impact.

While the debate over extending the act has centered on the black vote, the law
has also taken on a critical, but less recognized, importance for voters who speak
little or no English, particularly Hispanic Americans in Texas and the Southwest.

In 1975, Con broadened the act to protect the rights of such voters by
requiring that bilingual ballots, voting materials and other assistance be made
available in certain areas. ]

KEY PART8S OF LAW TO END IN 1985

The bilingual provisions are due to expire in 1985, and minority rights groups are
asking that they also be extended until 1992. But there are now three bills pending
in the House and one in the Senate that would do away with the bilingual provi-
sions altog:ther.

The debate over the act’s extension reflects a larger national controversy over
Government efforts to accommodate those who speak no English. Some call such
policies short-sighted and paternalistic and that others say are simply a natural
extension of the developing concept of “language rights.”

The bilingual provisions to help them now have been invoked in counties through-
out the Southwest where residents who do not speak English make up more than 5
percent of the population and where illiteracy rates have been higher than the
national average and voter turnouts have been lower. The areas covered include all
of Texas, Arizona and Alaska, much of California, Colorado and New Mexico and
parts of Florida.

There are other non-English-speaking communities elsewhere in the United
States that are covered by the bilingual provisions of the Voting Rights Act, most
made up of those who speak onlfv Sganish. Under the law, for example, Manhattan,
Brooklyn and the Bronx, all of which have significant numbers of Puerto Rican
regidents, must conduct elections in Spanish as well as English.

Other counties in New York State have been included in the bilingual elections
srovisiona as a result of lawsuits, and several in Mississi‘ppi, New Mexico, North
l.a}x;olirna,k South Dakota and Oklahoma must make special provisions for non-Eng-

ish speakers.

There are large numbers of older citizens like Mrs. Sausedo in Texas and the
Southwest, most of them native-born Americans, who grew up without the opportu-
nity to learn English. No solid estimates of their number are available, but David
Hall, the director of Texas Rural Iﬁal Aid, estimated that 40 to 45 percent of the
adult gopulation of the Rio Grande Valley was “monolingual in Spanish.”

In the five years that the bilingual provisions have been in force, they have had a
substantial impact in some areas of the nation, particularly here in the Rio Grande
Valley. In McAllen, for example, the number of registered voters in predominantly
Hispanic-American neighborhoods increased by nearly 14,000 over the past year, to
the point where they now represent a majority of the town’s voters.

But such successes are not universal, and there have been other problems that
have not been overcome in the past five years, including lower-than-aver: turn-
outs of Hispanic-American voters and the reluctance of many municipalities to
retillrsaw voting jurisdictions to give minority-group voters maximum strength at the
polls.

Moreover, a study two Jears ago by the Federal Election Commission asserted
that the nation had been “quite reluctant” as a whole to face up to the problem of
non-English-speaking voters. The commission found what it called “minimal”’ com-

liance with the bilingual provisions of the voting act in some areas, including
exéast,h w?ere some local elections officials acknowledged that they had never even
read the law.

According to the most recent census figures available, there are about 13 million
residents of Hispanic descent in the United States, of whom some 5.8 million, or
about 44 percent, are eligible to vote. Recent studies by the Southwes. Voter
Registration and Education Project estimate; however, that only 3.4 million, or
about 59 percent, were registered in last year's Presidential election, and that only
about 2.1 million, fewer than half of those eligible, actually cast votes.

Partly as a result of low registration and turnouts, Hispanic citizens are badly
under-represented at all levels of government. There are currently only six Hispanic
members of Congress, all of them in the House of Representatives and, except in
New Mexico, no Hispanic Americans now hold statewide offices anywhere in the

country.
At a’e local level, conditions are not much different. Here in Texas, where about
one resident in five is of Mexican descent, only 12 percent of the state’s legislators

.
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are Hispanic Americans, as are less than 10 percent of the members of city councils
and school boards, according to the Mexican American Legal Defense and Educa-
tional Fund, one of the groups leading tiiz fight to extend the Voting Rights Act.

The city of McAllen, whose population is 60 percent Hispanic, has never elected a
Hispanic Mayor, Mr. Brand defeated Dr. Casso in the runoff election, and until last
month there had never been more than one Hispanic American on the five-member
City Commission.

EFFECTIVENESS OF VOTES

In addition to attempting to enhance the political participation of minorities, the
Voting Rights Act also contains provisions aimed at increasing the effectiveness of
their votes, principally by requiring that the Justice Department approve potential-
ly discriminatory changes in local voting laws.

Foremost among these changes has been the Justice Department's repeated objec-
tions to the election of officials on a citywide, or at-large basis, rather than electing
them by single-member districts, along the lines of the “ward” system used for years
in many Northern cities.

Some of the resulting changes have been dramatic. Until 1975, when the ‘“‘pre-
clearance” requirement was extended to include Texas, Mexican-Americans in San
Antonio had never made up a maiiiority of the City Council’s membership even
though they were a majority of the city’s residents. After Justice Department
objections led to the creation of single-member City Council districts, five Hispanic
Americans, a majority’ of the City Council, were elected. One of them, Henry
Cisneros, recently became the city’s first Hispanic Mayor.

The issue of single-member districts is important because of what Chandler David-
son, a professor of sociology at Rice University in Houston, calls “racial-bloc voting.”
Professor Davidson’s studies have shown that Mexican-Americans like Mrs. Sausedo
tended to vote in large numbers for Mexican-American candidates, and, indeed,
when Mrs Sausedo was asked why she had voted for Dr. Casso her only answer was
that he was “Mexicano.”

TESTIMONY OF VILMA MARTINEZ, GENERAL COUNSEL, MEXI-
CAN AMERICAN LEGAL DEFENSE AND EDUCATIONAL FUND
(MALDEF), ACCOMPANIED BY ANTONIA HERNANDEZ, ASSO-
CIATE COUNSEL AND DIRECTOR OF MALDEF’'S WASHINGTON,
D.C. OFFICE

Mr. Epwarps. We welcome you, Ms. Martinez. Will you be so
kind as to introduce your colleague, and you may proceed.

Ms. MarTiNez. Thank you, Mr. Chairman, for this invitation. I
am accompanied this morning by Antonia Hernandez, director of
MALDEF’s Washington, D.C., office. :

I am delighted to appear before you today in support of H.R.
3112. This bill would extend the 1975 minority language amend-
ments to the Voting Rights Act, including preclearance for Texas
and the Southwest for 7 years, extend the special provisions for 10
years, and amend section 2 to incorporate a result standard which
would enable victims of voting discrimination to challenge prac-
tices without the necessity to show discriminatory intent.

The Voting Rights Act is important both symbolically and sub-
stantively. Its substance guarantees that the voting rights of all
Americans are protected. It is a symbol of the strides our Govern-
ment has made in assuring that our 14th and 15th amendment
rights are a reality. It is a symbol, too, of a fact about which our
Nation has little to be proud: that there are many parts of the
country in which many millions of Americans have not historically
been accorded their voting rights under the law.

The Voting Rights Act is still needed in those areas and for those
people. Any weakening of the substance of the Voting Rights Act
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by this Congress will be perceived as an abandonment of our na-
tional commitment to securing the voting rights of all U.S. citizens.

It has been asked us many times why we are seeking to extend
the 1975 amendments—that is, those which affect Hispanics—at
this time, rather than wait until they expire in 1985.

The answer is quite simple: These provisions are under attack
now. There are currently three identical bills in the House and the
same bill in the Senate which would eliminate all 1975 amend-
ments to the act. These bills would eliminate the totality of protec- -
tions for Hispanics under the act.

I would like to turn to the overwhelming need for the provisions
of the Voting Rights Act contained in H.R. 3112 in section 5. The
importance of section 5, always considered the heart of the Voting
Rights Act, cannot be overemphasized.

One of the provision’s most important features is the shifting of
the burden of proof from the victim of discrimination to the jurisdi-
cation proposing to make the election change. Also central to the
significance of section 5 is the fact that it obviates some litigation
in challenging discriminatory election challenges.

Litigation can sometimes be ineffective in preventing discrimina-
tory election laws because of some of the prevailing constitutional
standard requiring a demostration of intent to discriminate. Litiga-
tion is also costly and time consuming.

We have been forced to litigate many actions in Texas before the
1975 amendment, and I'll briefly talk about two of them.

In one case, the trial court found unconstitutional a law that
denied illiterates assistance at the polls—assistance which was
given to blind persons and others with physical handicaps. It re-
quired several years of litigation, two separate appeals, to secure
the constitutional rights of illiterate citizens, most of whom are
minorities, to vote.

In another case, a State law which required voters to register
every year during a 4-month period was held to disenfranchise a
large class of citizens arbitrarily and without justification. The
State’s response to this ruling was to enact a series of alternative
: m(igsures to purge the rolls in an attempt to evade the court’s
ruling.

As you have heard this morning from Congresswoman Jordan, in
6 short years, Texas has received more letters of objection than any
State covered under section 5 for 16 years, giving credence to the
very eloquent statement made earlier in these hearings by Dr.
Cottrell who said, “Texas yields to no State in the area of voting
rights violations.”

The facts are, Mexican Americans in Texas have been barred
from equal access to the political process by laws such as those I
have described above, as well as by at-large election schemes, racial
gerrymandering, violations of the one-person, one-vote principle,
and by extensive racially polarized voting.

These practices singly and together created the need for section 5
in Texas in 1975. The fact that these practices and conditions
continue in 1981 lead us irrefutably to the conclusion that section 5
must be continued.

The approximately 85 letters of objection issued to Texas have
included objections to proposed changes at the State, county, city
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and school district levels in north, south, east, and west Texas, in
rural areas and urban areas. There have been objections issued to
statewide purging laws, annexations, redistricting plans, majority
vote requirements and polling place changes. Virtually no type of
election change, even those which appear innocuous, has escaped
the attention of officials who seek to minimize the voting strength
of Mexican Americans in Texas. '

The very positive effects of section 5 have been shown in objec-
tions to annexations in San Antonio, where, prior to 1975, the city
council elected its members at large. In a city that has a majority
of Mexican Americans, Mexican Americans accounted for only 27
percent of all city council members between 1955 and 1975.

Following objections to annexations in 1976, San Antonio insti-
tuted single-member districts and the number of minority members
on the city council increased to six. Henry Cisneros, a city council
member, was elected to be the first Mexican American mayor of
San Antonio earlier this year.

This is but one example of the positive effects section 5 has had
for Mexican Americans in Texas. Yet the need for section 5 is far
from over. In addition to election changes that take place routinely
during the year that must be precleared, the congressional and
State legislative redistricting plans that are currently being consid-
ered in Texas must also be precleared. These new districts will
govern the political life of Mexican Americans in Texas for the
next 10 years.

It is vitally important that the voting strength of Mexican
American voters not be minimized or rendered ineffective as new
district lines are created. Preclearance of the redistricting will be
crucial to insure fairness and equity.

It is very important, in light of the proposed shifts in govern-
ment from the Federal to the State and local levels, that Hispanics
have equal access to the political process, lest we be barred from
the local decisionmaking bodies that may soon have the responsi-
bility to provide goods and services now provided by the Federal
Government. ~ .

In addition to bills that would eliminate the 1975 amendments,
there are many other proposals under discussion which would
weaken the Voting Rights Act considerably. Congressman Hyde's
earlier bills would have eliminated preclearance for 4 years only
after case-by-case litigation and a ﬁn(fing of a pattern or practice of
voting discrimination. I was very pleased to hear that at the hear-
ing in Austin 2 weeks ago, Mr. Hyde changed his mind and said he
was now interested in some form of extension of section 5.

In my written statement I discussed proposals for nationwide
coverage limiting the types of election changes and different bail-
outs. I would refer you to those comments.

In closing my discus ion on section 5, I would onlfv say that
during your Austin hearing, { understand that no public officials
from Texas expressed opposition to section 5. It may well be that
public officials in the State realize how easy the law is to comply
with, and how beneficial it has been to the State’s 33-percent
minority population.

I would like now to address section 2. Section 5, is powerful as I
have noted, and yet it covers only voting changes in Texas which
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have been implemented after November 1, 1972. Of the 254 coun-
ties in Texas, 59 have not redistricted since 1970, and have there-
fore not been reviewed by the Department of Justice for possible
discriminatory redistricting.

The widespread violation of the one person, one vote principle
continues in many counties in Texas, and other covered jurisdic-
tions. To challenge effectively these violations we need to amend
section 2. The proposed amendment to section 2 in H.R. 3112 is
intended to provide statutory relief to language minorities whose
access to the political process has been diluted by election schemes
instituted prior to 1972.

Let me turn now to section 203, popularly called the bilingual
elections provisions. Congress 1975 decision to provide voting assist-
ance for non-English-speaking U.S. citizens was as important for
Hispanic voters as the original suspension of literacy tests by Con-
gress in 1965 was for blacks. In both cases Congress recognized that
tests or devices re% iring literacy in the English language prevent
participation by U.8S. citizens who are not literate in English.

The 1nability of many adult Mexican-American citizens who were
born here or came here as young children to speak English is a
direct consequence of denial of educational opportunities to them
as children. Many Mexican-American children have been denied a
chance to learn English by virtue of their confinement, as a result
of the de jure segregation practices to predominantly or completely
Mexican-American schools, known colloquially as ‘“the Mexican
schools or Mexican-race schools.” Federal courts have recently
fTound such segregation in dozens of localities across the State of

'exas.

Just in this past year, a Federal judge who surveyed this sorry
record has twice concluded, in separate decisions, that the State of
Texas has practiced intentional discrimination against Mexican
American students on a Statewide basis. Although Texas was a
part of the Deep South and mandated the segregation of children
of the white and black races into separate schools, when we went
into court in Texas in the late sixties and early seventies to prove
that we had been segregated by State law, and cited Brown v.
Board of Education as authority for desegregation, we were told
that they had always considered us white.

We proved that they might have considered us white, but that
thei\; had treated us black. We sustained that burden of proof in
each and every instance. In January of this year a Federal court
found that “the ‘Mexican schools’ were invariably overcrowded and
were inferior in all respects to those open exclusively to Anglo
students.” The decision goes on to say that “There can ge no doubt
that the principal purpose of the practices described above was to
treat Mexican Americans as a separate and inferior class.”

Nor is the history of segregation of Mexican Americans into
separate schools limited to the State of Texas. A Federal court
struck down intentional segregation of Mexican Americans in
Orange County, Calif,, in 1946, and another did likewise in Oxnard,
Calif., in 1974. Federal courts found that Arizona school districts
had intentionally segregated Mexican Americans in cases from
Tolleson, Maricopa Coun‘tiy, and Tucson. And the same segregation
has been found in Colorado’s largest district.
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In 19756, Congress enacted bilingual elections based on findings
that voting discrimination against language minority citizens had
been pervasive and national in scope, and that they had been
denied equal educational opportunties resulting in severe disabil-
ities and continuing illiteracy in the English language.

I would also like to note one of a series of judicial findings made
shortly after 1975 which concluded that English-only elections for -
citizens who are not fluent in English have the same effect on
political participation of these citizens as literacy tests had had on
blacks. In Puerto Rican Organization for Political Action vs.
Kusper, the Seventh Circuit Court of Appeals found that:

If a person who cannot read English is entitled to oral assistance, if a Negro is

entitled to correction of erroneous instructions, so a Spanish-speaking Puerto Rican
is entitled to assistance in the language he can read or understand.

Representative McCloskey and other opponents of bilingual elec-
tions have alleged that bilingual elections discourage non-English
speaking U.S. citizens from learning English. Last week before this
subcommittee Mr. McCloskey said that minorities ‘‘ought to be
encouraged as raé)idly as possible to have full social and economic
equality.” I could not agree with him more. Yet I would like to
remind him and to remind members of this subcommittee that 6
years ago, the House Judiciary Committee was quite clear as to the
purpose of bilingual elections. The purpose of bilingual elections
was not to teach non-English-speaking citizens how to speak Eng-
lEi:sxh,1 .n;)lr specifically to encourage or discourage them from learning

nglish.

I quote now from the 1975 House Judiciary Committee Report on
the Voting Rights Act:

To be sure, the purpose of suspending English-only elections and requiring bilin- )
gual elections is not to correct the deficiencies of prior educational inequality. It is
to permit persons disabled by such disparities to vote now. Bilingual elections are a
temporary measure to allow such citizens to register and vote immediately; it does
not require language minorities to abide some unknown, distant time when local
education agencies may have provided sufficient instruction to enable them to
participation meaningfully in aiz English-only election.

I would only add that when this Congress suspended the use of
literacy tests in 1965, it did not send out a m e advocating
illiteracy. It was not suggested that any person should be satisfied
with not knowing how to read or write. Similarly, bilingual elec-
tion materials do not limit the primacy of the English language. To
the contrary, they stimulate interest and participation in a system
in which voters feel they have a voice.

For the past 6 years, hilingual elections have been attacked
viciously by the public, the press and by Members of Congress. We
have heard allegations that bilingual elections are too costly to be
justified. We have heard allegations that they will discourage U.S.
citizens from learning English and encourage cultural isolation and
separatism. Last week, Representative McCloskey suggested that
the concept of bilingual elections ran counter to a desire to up-
grade the economic status of minorities. i

Because these points are so important, I want to address them in
turn. Despite 5 years of charges, as even Mr. McCloskey had to
conclude, as he did before you last week, that “it can no longer be
argued that the cost is excessive for the bilingual ballot.” Never-
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theless, it is a sad commentary on our society that the cost of
election assistance for any U.S. citizen needs to be justified, least of
all by an elected official.

Los Angeles and San Diego Counties, although of course there
are increasing numbers in your district, Mr. Edwards, in which
most of California’s Spanish-speaking citizens live, have developed

* extremely effective “t.au'getingg.'e programs that reach tens of thou-
sands of voters and which are cost effective. I'm sure you are
familiar with the dramatic decrease in cost for bilingual compli-
ance in Los Angeles to the point that bilingual compliance in the
1980 general election accounted for ox;lg 1.9 percent of the total
election cost of $7 million. San Diego reduced its cost for bilin%:ﬂ
compliance by more than 50 percent between 1976 and 1980. The
cost in 1980 was $54,000. The San Diego Registrar of Voters has a
list on his computer of 75,000 voters who have requested Spanish
language materials at some point during the last 4 years.

As to the charge that bilingual elections will foster cultural
separatism, I believe that the record at these hearings has shown
very clearly just the contrary. Bilingual elections in New Mexico
since its statehood in-1912 have produced a State with the highest
Hispanic participation and representation of any State in the coun-
try. The recent mayoral election in McAllen, Tex., in which a
Chicano was running against an incumbent Anglo, brought out
Mrs. Dominga Sausedo to vote for the first time in her life. Mrs.
Sausedo, who was born in Texas 48 years ago, does not speak
English and had never voted until she pulled the lever for Dr.
Ramiro Casso last month in McAllen. I would like to submit for the
record an article from the New York Times in which I learned of

+ Mrs. Sausedo’s story. In the article, Mrs. Sausedo reveals that the
language and information barrier which existed until recently kept
her from voting. “There are so many things that can go wrong,”
she said, “to pull the wrong lever and make a mistake.” She went
to the polls in May and found a bilingual elections official and
voting instructions in Spanish.

Mrs. Sausedo is one of thousands of Mexican Americans who
have been encouraged to participate in recent years because of the
Voting Rights Act. She exemplifies a growing population of Span-
ish-speaking citizens who listen to Spanish language television and
radio stations, read Spanish language newspapers and who have
the opportunity to be as informed as English-speaking voters.
Today there are 139 Spanish language radio stations through the
country, 13 Spanish language television stations, 8 Spanish daily
newspapers and scores of weekly and biweekly newspapers and
magazines.

I am deeply troubled by some of the comments made here last
week by Representative McCloskey. In my earlier comments on
educational neglect of Mexican Americans, I have tried to answer
his suggestion that Mexican Americans have not taken advantage
of the educational system, and that bilingual elections recognize a
future right not to attend school. As I have pointed out, in man,
cases Mexican-American students were not permitted to take ad-
vantage of the educational system. And yet, Mr. McCloskey said
here last week that he has no sympathy with that person’s inabil-
ity to find and understand the materials on how to vote. How can



1893

our society have sanctioned educational neglect of Hispanics and
now penalize them for not bein%xrroﬁcient in English?

The Supreme Court has called the right to vote a fundamental

litical right for it protects all rights. Yet last week, Mr. McClos-

ey seemed to suggest the right to vote had fallen in importance
when he said that, “‘economic progress is what makes all of the
other rights worthwhile.”

Mr. McCloskey and others who persist in believing that most
Mexican Americans are recent immigrants from across the border
must be reminded that many of us came to the United States
before the Pilgrims did and that a little more than 100 years ago
most of the Southwest United States was Mexico. Mrs. Sausedo did
not, in Mr. McCloskey’s word, ‘“choose” to come to the United
States; she was born in Texas, as I was and as my own mother was.

Mr. Chairman, members of the subcommittee, I am well aware
that the hostility that a piece of paper written in Spanish engen-
ders in many Americans is irrational. This hostility is but one sign
of a much larger anti-alien, antiforeign feeling that I see in so
many places. Indeed, anti-alien feeling is so strong that the issue of
the voting rights of U.S. citizens has become confused with the
issue of immigration. A Member of Congress recently suggested to
a member of my staff that bilingual elections should be eliminated
because they enabled illegal aliens to vote.

The rights of U.S. citizens of Mexican descent to vote has been
elusive for generations. It was only when the Voting Rights Act
was extended to Chicanos in 1975 that my community was given
the opportunity to participate meaningfully in the political process;
6 years is a short time in which to eradicate the effects of over 100
years of discrimination in the electoral process.

I urge the members of this subcommittee and this Congress to
support H.R. 3112 and, in so doing, to support the fullest possible
protections for all U.S. citizens in the exercise of the most funda-
mental right of our democracy.

Thank you.

Mr. Epwarps. Thank you very much, Ms. Martinez. That’s really
an excellent statement. It’s very helpful and answers so many of
lt)l;? questions that we have been faced with in these hearings and

ore.

The gentleman from Illinois.

Mr. WasHINGTON. Thank you, Mr. Chairman.

Ms. Martinez, 1 understand you met earlier with President
Reagan this year, and he indicated to you that his only opposition
to the Voting Rights Act was that it was not nationwide. I assume
he was referring to the preclearance sections. ’

How do you feel about s nationwide Voting Rights Act?

Ms. MARTINEZ. Well, the way I feel about it is pretty much the
way that Congressman Hyde feels about it. As an attorney, I would
?lfve l;o say that I fear it would prejudice the constitutionality of

e act. :

As you know, and as I appreciate also, this is an unusual exer-
cise of the Federal power, based on findings of discrimination and
an effort to redress what those findings show. And if we were to
have nationwide coverage, I feel that it would clearly prejudice the
constitutionality of the act. That’s for starters.
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The other concerns that I have, also outlined in my written
presentation, are that in many ways, nationwide coverage has been
a code word for “gutting” the act.

Another concern I have is that if, really, one goes the route of
nationwide coverage, then clearly you are doomed to fail. If you
really want to protect voting—protect citizens from voting discrimi-
nation, then it seems to me you go where the discrimination is the
greatest. That is how the act is now devised and written.

I think it's working. It's working well. And I would hope that we
wouldn’t fall into this trap.

Mr. WasHINGTON. Did you have an opportunity to express your
feelings to the President?

Ms. MARTINEZ. Unfortunately, I only had the opportunity to ask
the question; and from there, he went on to the other guests.
Therefore, I wasn’t able to give him my full explanation.

Fortunately, however, Congressman, since that time my staff and
I have met with the Attorney General, with the Deputy Attorney
General, and with other members of their staffs, to discuss these
very real concerns. And during those discussions, we certainly have
addressed the nationwide coverage issue. '

Mr. WASHINGTON. In his letter to the Attorney General, the
President asked the Attorney General to report back to him—by
October 1, I think it was—on this act, and to talk with various
State officials and interested individuals. This was after, of course,
you had met with the Attorney General.

Ms. MARTINEZ. Indeed.

Mr. WasHINGTON. Did the Attorney General express any senti-
ment, one way or the other, relative to the preclearance section or
the bilingual section?

Ms. MARTINEZ. The methodology used during the various meet-
ings has been to discuss various proposals, without their taking a
stance on saying “we are really considering this proposal or favor-
ing that proposal.” So it’s certainly unclear to me—as I think it is
equally unclear to other people who have participated in these
meetings—what really they might be supporting.

But the kinds of things that they are looking at are different
bailout provisions. They're looking at limiting the kinds of changes
that would be precleared. Those are the various approaches that
they are looking at.

Mr. WasHINGTON. Did you get an opportunity to express—either
to the President or the Attorney General—your sentiments relative
to the opposition to the language section, being basically an anti-
alien drive; and that the so-called technical and cost factor argu-
ments were simply a coverup for a basic feeling which is anti-alien?

Ms. MARTINEZ. Yes; those sentiments have been expressed to the
Attorney General and Deputy Attorney General.

Mr. WaASHINGTON. No response?

Ms. MARTINEZ. No; it was not really an exchange so much as—
you know, they want to hear from us as to what we are thinking
about, how important we consider this piece of legislation, what it
means to us.

We have been proceeding jointly and separately; jointly with
other civil rights and black groups who are interested and con-
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cerned on voting rights; separately with other Hispanic groups.
And we have dealt primarily on the bilingual elections provisions.

But I'm happy to report to you that, unlike other occasions, there
has been a tremendous cohesiveness in the—not only civil rights
community, between blacks, browns, and other interested folks—
but the Common Cause people, the League of Women Voters, the
various church organizations have been very supportive of the need
for extending the Voting Rights Act once again.

So that kind of cohesiveness is building. I'm glad to see it there,
and I'm glad to see it there for the bilingual election provisions, in
particular, because they are subject to such hostility in these times.

Mr. WasHINGTON. Thank you, Ms. Martinez.

Mr. EDwARDS. Ms. Martinez, at one of the meetings you had with
the administration and with the Deputy Attorney General, he said
that one of the options under consideration was limiting the kinds
of election changes that needed to be precleared.

What would you think of that idea?

Ms. MARTINEZ. Not too much. The difficulty with that idea is
that if you look at the very many different kinds of objections that
have been lodied by the Department of Justice as to Texas prac-
tices, you see that they cover a wide range of changes. Some appear
to be innocuous—the polling booth change.

And I have a letter here, dated June 5, from the Department of
Justice to Mr. Frank McCreary, in Houston, Tex., attorney for the
Burleson County Hospital District, in Burleson County, Tex., ob-
jecting to a polling booth change.

And it very clearly indicates that the minority populations in
this district—they are 22 percent black and 10 percent Mexican
American—would not have been able to vote as conveniently, if at
all, as the anglo population in this district, if that had not been

b{s(cbed to.
" izh your permission, I would like to make this a part of the
record.

I know that people think it’s silly that a f'urisdiction would have
to preclear something as innocuous as a polling booth change; and
f;et there’s nothing innocuous about it when minority people would

ave had to travel 20 miles to vote, and other people could just
walk around the block and vote.

Mr. Epwarps. Without objection, that letter will be made a part
of the record.

It's an old and well-used—badly used—device for discouraging
minority voting; for example, in some States, to put the polling
place in the sheriff's office, or in the part of town where minorities
are not greeted in a hospitable manner.

[The document follows:]

U.S. DEPARTMENT OF JUSTICE,
CiviL Rigurs Division,
Washington, D.C, June 5, 1981.

Frank E. McCRreARy, Esq.,
Vinson & Elkins,
Houston, Tex.

DzAR MR. McCreARy: This is in reference to the reduction in polling places, from
thirteen to one, for the Burleson County Hoepital District in Burleson County,
Texas, submitted to the Attorney General pursuant to Section 5 of the Voting
Rights Act of 1965, as amended. Your submission was received on April 7, 1981.
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In our consideration of your submission, we have considered carefully the infor-
mation furnished by you, along with information and comments provided by other
interested gartiee. Our review and analysis of this matter reveals the following
facts: The Burleson County Hospital District has boundaries coterminous with Bur-
leson County which has a l\gopulation of 12,313, of whom twenty-two percent are
black and ten percent are Mexican American. The number of polling places in the
District was reduced from thirteen throughout the county to a single location in the
City of Caldwell. One effect of this reduction in the number of polling places was a
drop in voter participation from approximately 2,300 voters participating in the
1977 election to approximately 300 voters participating in 1979 and 1980 elections.

The bulk of the black population is concentrated in an area known as Clay
Station, which is over thirty miles from the District’s single polling place in the City
of Caldwell. A large percentage of the county's Mexican-American population is
found within the City of Somerville which is about nineteen miles from the City of
Caldwell. Both of these areas had polling places that were eliminated by the change
to a single polling location.

We understand that for the April 4, 1981, election, minorities from the Clay
Station and Somerville areas were able to meet the burden placed on them by the
use of a single polling place in Caldwell only through a concerted effort with other
county voters with similar interests whereby thei themselves successfully provided
publicity for the election and transportation to the single poll. However, this addi-
tional burden im upon the minority voters to obtain access to the single poll
was caused by the elimination of polling places in areas which are centers of
minority population. Thus, the removal of polling places in the minority areas had a
disparate impact on minority voters.

Under Section 5, the Burleson County Hospital District has the burden of proving
that the reduction in the number of polling places from thirteen to one does not
represent a retrogression in the position of minority voters in the district (see Beer
v. United States, 425 U.S. 130 (1976)); and that the submitted change has no
discriminatory purpose or effect. See e.g., Georgia v. United States, 411 U.S. 526
(1973); see also Section 51.3%e) of the Procedures for the Administration of Section 5
(46 Fed. Reg. 878). In light of the considerations discussed above, I cannot conclude,
as I must under the Voting Rights Act, that that burden has been sustained in this
instance. Thus, on behalf of the Attorney General I must interpose an objection to
the continued use of a singie polling place in future elections held by the Burleson
County Hospital District.

Of course, as provided by Section 5 of the Voting Rights Act, you have the right to
seek a declaratory Ludgment from the United States District Court for the District
of Columbia that this chan%f has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race, color or membership in a
language minority group. In addition, the Procedures for the Administration of
Section 5 (Section 51.44, 46 Fed. Reg. 878) permit you to request the Attorney
General to reconsider the objection and in that connection we have noted your
request for a conference “in the event clearance is not anticipated”. Because insuffi-
cient time remains to grant such a conference during the 60-day period allowed by
statute to object we are sending this notification without affording such a confer-
ence. However, we would be pleased to hold a conference under the reconsideration
procedures referred to above, if you desire and request it. In any event, until the
objection is withdrawn or a judgment from the District of Columbia Court is
obtained, the effect of the objection by the Attorney General is to make the use of a
single polling place for elections held by the Burleson County Hospital District
legally unenforceable.

‘0 enable this Department to meet its responsibility to enforce the Voting Rights
Act, please inform us within twenty days of your receipt of this letter the course of
action the Burleson County Hospital District plans to take with respect to this
matter. If you have any questions concerning this letter, please feel free to call Carl
W. Gabel (202-724-7439), Director of Section 5 Unit of the Voting Section.

Sincerely,
JAMES P. TURNER,
Acting Assistant Attorney General.

Ms. MARTINEZ. Exactly. So that’'s why we would certainly object
to taking the approach that we can limit the preclearance to two or
three differeni kinds of practices. Because my experience has been
that election officials can be very creative in finding different ways
in which to discriminate against you.
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Mr. EpwaRDps. A second alternative under consideration is a new
bailout formula. We've had considerable discussion about that in
Bheze last few hearings, especially this morning with Barbara

ordan.

What do you think about making a part of the extension a new
bailout formula?

Ms. MARTINEZ. | suppose my problem with that is partly the
administrative difficulties that you and Congresswoman Jordan
spoke about this morning.

But the bottom line problem I have with that is that I do not see
a need to develop a new bailout. There is a bailout in the act.
Certain counties have availed themselves of that bailout, certainly.
And I don’t understand the need.

In the meantime, I think there’s a very strong record which
indicates why we continue to need the Voting Rights Act. We know
it's been effective.

Father Hesburgh, in 1975, called it the most effective piece of
civil rights legislation every passed. I think he was right then; and
I think it's been equally true for Mexican Americans who’ve had
the coverage, now, since 1975. And I think it works rather nicely.

I hear many people talk about how burdensome it is, and yet I
was going to cite to you the very thing you cited.

Mr. Caddy, an election official in Texas, points out it’s not that
burdensome. All we have to do is submit the change. There’s no
particular form. We do it however we want to, send it in, and the
Department of Justice has 60 days to respond.

Mr. EpwaRrbps. Thank you.

Counsel?

Ms. Davis. Thank you, Mr. Chairman.

Ms. Martinez, I neglected to raise a question with Ms. Jordan,
which I thought appropriate for her, as a former Member of Con-
gress. I think Members of Congress—former Members of Con-
gress—can be, to use the vernacular, a bit more audacious than
many other witnesses sometimes are. And I would encourage you
to do that now, in responding to this question.

If you will indulge me just a bit. The subcommittee has been
holding hearings since May 6. We will have a very extensive hear-
ing record on the need to continue the Voting Rights Act. As Mr.
Washington has pointed out today, we have been hard pressed to
find white officials in the covered jurisdictions who are willing to
speak unqualifiedly for the extension of the Voting Rights Act,
although we will have one from a covered jurisdiction next week,
who will do that.

And as Mr. Edwards, our chairman, has pointed out from time to
time, there are certainly many public officials who are willing to
support extension of the act privately, but not willing to do that on
the record.

As we are all aware, the President has issued a letter to the
Attorney General, encouraging the Attorney General to continue
what he’s been doing; and that is: Meeting with the various public
foicials and interested persons, on extension of the Voting Rights

ct.

He's done that with you, and 1 wonder if you might respond to
the following: .
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What would be your view on the importance of the Attorney
General looking at the findings of this subcommittee and its hear-
ing record?

ond, before making its recommendation to the President, do
you have any views oni whether the statements that are made to
the Attorney General in these meetings should be publicly stated
or off the record kinds of statements?

Ms. MARTINEZ. Well, let me say a variety of things in response to
both your comments and your question.

In terms of your comments, you indicate you've been hard
pressed to find white officials from covered jurisdictions to come in
and support extension. My understanding, though, is that you
found someone. You've had the attorney general from South Caro-
lina, who did say it wasn’t burdensome; although mafrbe he didn't
come out and say, “I support full extension,” he clearly said it
wasn't burdensome.

I believe you also had the attorney general of New York, a Mr.
Abrams, who was here and testified that he did support extension,
because he found it to be beneficial. So that's good.

But you specifically asked me what my views would be with
respect to the importance of having the Attorney General be famil-
iar with the record that has been made here.

And I would have to say that clearly, if I were the Attorney
General, and there was a civil and constitutional rights subcommit-
tee of the Committee on the Judiciary looking into this matter, and
compiling a record, I would want to read every word, and know
who said what and when. And then try to reflect on why.

And I would certainly—will urge the Attorney General to do just
that. I have had the opportunity to work with him as a fellow
member of the board of regents of the University of California, so I
verlyl clearly will make that personal as well as dprofessional request
of him and his staff. And I hope they would heed that advice.

As to whether the statements made to the Attorney General
should be in public or in private, I think there is room for both. I
was very happy to make my statements, privately and publicly;
after the meeting with the Deputy Attorney General, we went and
spoke with members of the press who were interested in what we
had to say. And I think that’s appropriate.

I think any public official, however, should feel some need to
have more of a public record in a public forum, rather than private
talks. So I would certainly temper whatever I heard in a private
talk with what people are willing to say publicly.

Mr. Epwarps. Mr. Boyd?

Mr. Boyp. Thank you, Mr. Chairman. .

I take it, then, from your testimony, that you would support the
views of Mr. Caddy, as he gave them to the subcommittee in
Austin?

Ms. MARTINEZ. I'm not willing to go that far, because I haven't
read his entire statement.

I am willing to support his assertion that it is not burdensome to
corﬁply with the preclearance provisions of the Voting Rights Act.

r. Boyp. OK. %ecause he also indicated that he thought that it
would be appropriate to have a bailout provision which would
create an incentive to improve conditions.
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You mentioned the bailout provision that’s now in the act, and
speak as though it were effective and workable.

Ms. MARTINEZ. Yes. My judgment is that they are.

Mr. Boyp. Well, my understanding is that those jurisdictions
which you mentioned, which have bailed out under the existing
bailout procedure, did so only because, though they had tests or
devices in effect in 1965, they didn't use them; or if they did use
them, they did not use them in a way which had a purpose or
effect of being discriminatory.

That’s the only means by which they were able to bail out.
Jurisdictions which were covered before 1965 and did, unfortunate-
ly, use such devices in a discriminatory manner, are not even
eligible for bailout for quite some time to come. And if the bill is
extended—=as Mr. Rodino’s bill would be extended for 10 years—
they would not be eligible for 27 years. '

Do you view that as being a fair bailout procedure——

Mr. Epwarps. I'm sorry. We have a vote before the House. A
second bell has rung. Please hold your answer until we get back.

Mr. Epwarps. The subommittee will come to order.

1Miss Martinez, you may respond to the question asked by coun-
sel.

Ms. MARrTINEZ. Thank you.

Mr. Boyd, I would like to say that I would like to respond as
thoughtfully as I can to your question. And therefore, I would like
to submit something in writing at a later date, giving our analysis,
for example, of Mr. Hyde's new bill, which I gather he had present-
ed J'esterday and we have not had the opportunity to read, study,
and analyze.

I would like to note that we are not as familiar with the South-
ern States which have been covered since 1965 as we are with the
Statet: that became covered as a consequence of the 1975 amend-
ments.

But I think a very important question is whether the fully cov-
ered States have truly changed their behavior sufficiently to war-
rant bailing out. And I would hope that would be a threshold
question.

And I would have to say that certainly for Texas we do not
gonsider Texas to be eligible for bailout when you lock at the

istory.

Mr. Boyp. It wouldn’t be until 1985 under the present system.

Ms. MARTINEZ. Right.

And in terms of the bailing out of counties, outside of States or
hosdpital districts, or whatever, we have very serious reservations
and worries about it, because is this act really going to be then
designed to protect voting rights of people? Or will the energies be
redirected toward finding out who can be bailed out and who can’t?

We have that level of concern. And I would be less than candid if
I didn’t share it with Xou. But I will say that we are very anxious
to be thoughtful, and we will look with care at any proposal,
be%atl:,se that it's very important to see what results after pen gets
pu per.

Mr. Boyp. Thank you.

Thank you, Mr. Chairman.
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Mr. EpwaRps. It seems to me we have always had a sort of
bailout provision in the Voting Rights Act, and that is if the
affirmative things that Barbara Jordan mentioned in her testimo-
ny had been attended to by the States and local governments in
the covered ({urisdictions, we wouldn't be sitting here today worried
about extending the act. It would be all over.

That's the pie in the sky that we hope will happen, but we
?avgn’t seen any real indication of it yet. Isn’t that the real prob-
em?

It’s really up to the States. We would not extend the act if the
States and the local governments and the covered jurisdictions—
and that includes California, my home State—didn't require us,
under the Constitution, to proceed.

Ms. MARTINEZ. I believe that’s where I started my analysis.
Thank you though for your comments.

Mr. Epwarbps. Thank you for really splendid testimony.

Ms. MARTINEZ. Thank you for your interest.

Mr. EpwaARrps. Our next witness is David Dunbar. Mr. Dunbar is
General Counsel for the National Congress of American Indians.

Mr. Dunbar, we welcome you.

Without objection, your statement will be made a part of the
record and you may pr: .

{The complete statement follows:]

PREPARED STATEMENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS IN
SuproRT OF EXTENDING THE VOTING RIGHTS AcCT

Mr. Chairman and members of the committee, my name is David Dunbar. I am
General Counsel for the National Congress of American Indians and an enrolled
member of the Blackfeet Tribe of Montana.

The National Congress of American Indians is the oldest and most representative
national Indian organization in America today. Since its formation in 1944, NCAI
has served to represent the interests of Indian Tribes throughout the country. We
have approximately 160 member tribes whose combined population is over 4,000.

We aﬁpreciate the opfportunity to testify today in support of H.R. 3112, a bill to
extend key provisions of the Voting Rights Act. 'i:lus' Act has been one of continuing
importance to Indian Tribes across this country, and we are here to support the
extension of these provisions.

The United States and Indian Tribes have a s¥cial relationship based upon the
unique legal status of Indians under federal law. Federal policy has long recognized
that Indian Tribes within the boundaries of the United States are ‘‘distinct, inde-
pendent political communities, retaining their original natural rights” in matters of
self-government. The Supreme Court has repeatedly held that the tribes have sur-
rendered only those powers of sovereignty which are inconsistent with their depend-
ent status. All other governmental powers still remain. As a result, Indian Tri
and the United States exercise a direct government-to-government relationship with
one another. (See “Analysis of the Budget Pertaining to Indian Affairs, Fi ear
1982”, A Report of the Select Committee on Indian Affairs of the United States
Senate, Committee Print, June 1981.)

We find some of the discussion that has preceded our testimony today particularly
interesting from the perspective of a ple who were here long before the first
immigrants arrived from acroes the Atlantic. Qur languages clearly are, anthropo-
logln;h ly and historically, the first languages of this land.

ere are 206 different spoken Indian langu among the tribes today. Of this
number, only 80 have writing systems, most of which have not been tribally en-
dorsed. The percentage of adults living on reservation lands who are not fluent in
English ranges from zero to between 60 and 70 percent, and generally, where there
is no fluency in English, there is a correlative lack of literacy in the native
language. Therefore, oral translations and interpretations of ballot information are
of maximum assistance on voting within Indian communities.

Our support for the Voting Rights Act stems from a long history of trying to
secure the vote for our people. The people of this country are too willing to forget
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the history of Indian ple. Some of the comments made by other Congressmen
regarding the Vourlns hts Act re the situation of Indian people. This country
and should remember that American Indians were not accorded citizen-
l)svl&)un 1924 and therefore, we were not eligible to vote. Yet it wasn’t until the
1960's that Indians were_able to fully secure the right to vote in federal elections.
We would also hope that members of Congress would recognize that we are not
imm ts or so-called aliens. Our history of having democratically elected leader-
ship far exceeds the history of the western world. The Indian Tribes in the area
calied the United States were practicing the concepts of democratically-elected
governments when the rest of the world was still worshipping Kings end Queens.

Yet Indian people have been frustrated in securing their right to participate in
various elections even as we set here today. We have reviewed the records of the
Office of Indian Rights within the Department of Justice and have found that
approximately 20 percent of the cases they handled were Voting Rights cases. And

only refers to those situations where litigation was necessary. -

Indian people have experienced a considerable amount of blatent discrimination
in voting rights during recent years. One Wisconsin town attempted to ﬁerrymander
Indians out of their voting district (in the tradition of Gomillion v. Lightfoot) in an
active ltwmgt to keoip them from voting. United States v. Bartleme, Wisconsin, Civil
Action .No. 78-C-101 (E.D. Wisc. 1978). In a Nevada county, county registrars
refused to r Indians for such reasons as failing to fill out registration cards
gzperly. while non-Indians were not sub to the same fine scrutiny. United

tes v. Humboldt County, Nevada, Civil Action No. R78-0144 HEC (D. Nev. 1979).
Nebraska and New Mezxico countries were successfully sued for attempting to dilute
(and thereby effectively destroy) the Indian vote by instituting at-large votin
schemos. United States v. of S(l;pervison of Thruston County, Nebraska, Civi
Action No. 78-0-380 (D. Neb. 1979); United States v. San Juan County, Civil Action
No. 79-507JB (D.N.M. 1979). In South Dakota there was an attempt to deny an
Indian candidate the right to run for office. United States v. South Dakota and Fall
River County, Civil Action No 78-5018 (8.D.). Indians have found themselves purged
from election rolls without notification, or their polling places closed.

) Tn% Votix'ig Rights Act has been a key element in the drive to bring the vote to
people. -

One of our primary concerns is in relation to the bilingal provisions of the Voting
Rights Act (Sections 203 and 4), which have been under heavy attack almost from
inception. In testimony before this Committee Co man McCloskey categorically
declared the bilingual provisions as “wrong” and “bad for the verzogeope (they)
seek to assist” since, in his opinion, it is more important to earn a good living than
it is to vote. He seems to fee] that to provide bilingual election assistance is to
encourage neglect in learning English.

" We find dichotomy between economic achievement and the right to vote a
strange one. Why must such a choice be forced upon us? Often within the Indian
community it is the elders who preserve the culture—through traditional skills,
including the richness of a native language with which to tell the stories of the
people, essential to understanding our history and traditional ways of thinking.

A Voting Rights case brought under the bilingual election law provisions in New
Mexico resulted in a 1977 federal court determination that the Navajo people had
been denied the right to vote because of lack of information fprovided through radio .
and television outlets in their own language, and failure of the county to provide
interpreters at the polls. Even where translators were provided, they were inad-
equately trained in crosscultural interpretation. For example, there is no transla-
tion of “bond election” into Indian culture. (See attached affidavit of Dr. Robert
Young and Dr. William Morgan.) One on-reservation precinct translated the bond
election ballot and placed it on cassette tapes which where available in each of the
holling booths to assist Navajo language voters. From information provided to

CAI, this was an inexpensive and effective procedure—one we hope might be
expended to other tribes.

Another area of concern to Indian people is the preclearance provision of the
Voting Rights Act. Section 5 of the Act requires covered jurisdictions to submit all
changes in laws, practices, and procedures affecting voting for a ruling that the
changes do not discriminate against racial or language minorities.

Under this section, the Justice Department’s ice of Indian Rights brought
three cases since Section 5 was extended to language minorities in the 1975 Amend-
ments. United States v. South Dakota, Civil Action No. 79-3039 (D.S.D. 1979); United
States v. Tripp County, South Dakota, Civil Action No. 78-3045; Apache County High
School District No. 90 v. United States, Civil Action No. 77-1815 (D.D.C. three-judge
court, 1977). Additionally, preclearance has been a component of other cases
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brought by the Justice Department under the Act. These provisions have been very
imxort,ant in the protection of Indian voting rights.

. Additionally, we feel that any attempt to bar the votes of other minorities affects
us, too. For example, if there is a bar based upon Hispanic surname or facial
characteristics, many Indians would also be included. .

Therefore, Mr. Chairman, we wholeheartedly support H.R. 3112,

Mr. Chairman, we have come here today to ask the Congress's help in protecting
the rights of American Indians who want to vote in various elections. At the same
time we are asking you to help in our work to protect and preserve the culture of
our people. We recognize that it may be a difficult decision for you to make—as
difficult as the task we face in trying to protect our Indian people.

Our people strive to preserve our culture and tradition of which our native
language is the most vital part. Our history and religion are intertwined with the
continuation of the language of our people. And yet our people seek to understand
the dominant society that has grown up around us and which controls almost every
aspect of our lives. Our people are learning that they must vote if they are to
protect themselves and their way of life. -

It doesn’t seem necessary for us to give up our language just so that we might
have the right to vote. In other words, Mr. Chairman, all we are asking is that we
be allowed to preserve our language while voting to protect those things we cherish
most.

We would appreciate an opportunity to submit additional documentation for the

- record. Thank you very much for allowing us to present this statement.

AFFIDAVIT

CITY OF ALBUQUFRQUE,
State of New Mexico.

1, Dr. Robert Young, and I, Dr. William Morgan, being first duly sworn, state the
following:

We are experts in the Navajo language. Attached to this affidavit in offer of
substantiation of this fact are a Curriculum Vitae of Dr. Young and a résumé of Dr.
Morgan. We have worked as a team in translating a number of documents and
works, a list of which is also attached. In our work for the United States Depart-
ment of the Interior in the 1930’s, we developed what is now the atcepted and most
widely used form of written Navajo. In addition we state:

A great number and variety of techniques have been :J)plied over the course of
the years as succeeding generations of Americans searched for an effective solution
to Indian problems. At one period, Indian children were removed from their homes
and placed in distant boarding schools in an effort to disassociate them from their
tri laniua%e and way of life, on the theory that the vacuum thus created would
be filled by 2flish and the Anglo-American cultural system. The results were
disappointing; although many variations of the approach were tried, success was
elusive and minimal. The result among the Navajo is that the culture and the
language remain very strong to this day. The use of the Navajo language is wide-
spread throughout the Navajo Reservation.

Culture, as used in this discussion, refers to the varied systems developed by
human societies as media for adaption to the environment in which their members
live; in its totality, a cultural system constitutes the means through which the
group to which it pertains achieves survival as an organized society. Such systems
range from the simple to the complex and sophisticated and, among themselves,
thszhexhibit a wide variety of differences in form and content.

en we § of the culture of a society or community, we refer to the entire
gamut of tools, institutions, social values, customs, traditions, techniques, concepts
and other traits that characterize the way of life of the group.

The content of a given cultural system is determined by a wide range of factors,
including the physical environment, inventiveness, influence of surrounding commu-
nities, trade, opportunities for borrowing, and many others.

Borrowing and trade have had a tremendous influence on cultural content, in
modern as well as in ancient times, and a cursory glanee at the present day Navajo
or, for that matter, virtually any community of ple anywhere on earth, is
sufficient to reflect the importance of these avenues for cultur: change and growth.

Horses, sheep, goats, iron tools, wagons, automobiles, radio, television, and many
other elements have been borrowed by, and have become part of the cultural
systems of such people as the Navajo since their first contact with Europeans.

The fact is that a culture is more than a system of material and non-material
elements that can be listed, catalogued and classified. A culture constitutes a
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complex set of habits of doing, thinking and reacting to stimuli—habits which one
acquires in early childhoods and which, for the most part, he continues to share,

-throughout his life, with fellow members of his cultural community. In its totality, a
cultural system is a frame of reference that shapes; and governs one's picture of the
world around one. Within this framework and within the frame of reference im-

by the structure of the language one speaks, one is conditioned to look upon
the world about one in a manner that may differ substantially from that character-

- izing another and distinct cultural system. |

The nature and function of language assume different perspectives as they are
examined by different disciplines—the psychologist, the philosopher, the linguist,
the physiologist and the anthropologist are each concerned with different facets of
the phenomenon of speech—but, from the standpoint of the social scientist, a
language becomes an integral part of the culture of the people who spesak it or, for
that matter, who use it in any of its several secondary forms (writing, gestures,
signals, signs, mathematical formulae, artistic and other representations). Whatever
its form, language comprises a set of signals that serve the need, in human society,
for the inter-communication of ideas and concepts. In addition, the structure and
content of a given system of speech—in combination with associated cultural fea-
tures—establishes a frame of reference within which the process of reasoning itself
takes place; it is a framework that molds the world-view of the speakers of a given
language, and one that tends to confine that view to the boundaries and perspec-
tives of the cultural system in which such speakers are participants. Like the rest of
culture, a system of language, with its characteristic patterns.of expression, ele-
ments of phonology and structural features, comprises a complex set of distinctive
habits. In short, the sum total of the values, attitudes, concepts and mode of
expression of a community constitute the frame of reference within which its
members conceive of, look upon, describe, react to, and explain the world in which
they live and their relationships with it—it is their window on the universe.

he lexicon, or elements of vocabulary of a s h system can be compared to the
material elements (tools, weapons, etc.) of culture. Such elements of speech, like
tools, may be borrowed from another language system, or existing terms, like
existing tools, may be modified to meet new requirements. Words, as these units are
commonly called, again like tools, may come and go. .

As cultures change—and none are static—those changes reflect in language,
because, as we hav&faointed out, language itself is a reflection of the total culture of
its speakers—a catalog and transmitter of the elements and features of the entire
social system. .

~—A great many concepts are widely dispersed among human societies across the

lobe, shared in one form or another by the people of widely separated communities.
me are inherent in the very nature of things—all people share the concepts
denoted by walk, run, eat, talk, see, sleep, hear, for example. Although different
speech communities may conceive and express these ideas in a variety of forms and
patterns, the basic concepts are the common property of all cultures.

Thus; both English and Navajo include terms with which to express the concept
“walk.” However, they do not express it within the same frame of reference. Among
the distinctions with which both languages are concerned is the number of actors:
English “he walks” (singular) and “they walk” (plural); Navajo: yiga4l, he is walk-
ing along; yi’ash, thef (two) are walking along; and yikah, they (more than two) are
walking along. Both languages express the concept “walk,” and both concern them-
selves with the number of actors, but here the similarity ends between the two
speech forms. Unlike English, Navajo is here concerned with distinguishing number
in three categories as one, two, or more than two actors. Furthermore, if more than
two actors are involved, their action of walking may be conceived as one which is
performed en masse—collectively: yikah, they (a group of more than two actors) are
walking along; or it may be viewed as an action performed by each individual
composing the group in reference: defkaah, they (each of a group of more than two
actors) are walking along. -

Both languages can express the simple command, “Come in,” but the English
form does not concern itself even with the number of actors. “Come in"” may refer to
one pérson or to a plurality of persons. In Navajo, the feature of number remains
imaﬁortant: Yah’anin44h, come in (one person); Ya 'oh’aash, come in (two persons);
Yah 'ohkédh, come in (more than two persons). In addition, the action as it involves
a plurality of more than two persons may be conceived, from the Navajo viewpoint,
as one in which they respond one after the other—collective in contrast with
segmental action. Yah 'oh directs a group of more than two persons to come in
en masse; if the iroup is too large to permit the action to be performed simulta-
neously by all of the actors, the form yah 'axokh4sh is more appropriate since it has

=



1904

the force of directing each member of the group to perform the action, one afler

another—-ae%nentally. :

Although Navajo and English share the concepts involved, the pattern govern
their expression in the two languages is highly divergent. The two speech communi-
ties differ from each other in this aspect of their world view.

The basic concept expressed by the English term “Come in"” and its Navajo
correspondents, is no doubt held in common by all people, irrespective of cultural-
linguistic differences, but the pattern governing the manner in which the action is
conceived and expressed differs radically between the two languages. However,
given that ali the essential elements re?uiring expression with regard to the idea
are known (number of actors, manner of performance of the action) to the transla-
tor, there is no difficulty involved in conveying it from the English to the Navajo
language. It is merely a matter of selecting an appropriate Navajo form to fit the
situation as it is conceived from a Navajo viewpoint. And the same idea, as various-
ly expressed in Navajo, can readily be conveyed in English by simply ignoring the
several connotations that require expression in Navajo, but which are customarily
left to the imagination of the listener in English. Neither is there any essential
difficulty involved in expressing, in Navajo, concepts relating to come, go, walk,
arrive, meet, join, etc. providing certain essential elements such as number of
actors, identity of verb subject, mode and other features attaching to the action are
known to the translator. .

This relative ease of translation attenuates and finally disappears as the range of
concepts held in common gives way to conceptual areas that are not shared by the
two contrasting cultural-linguistic S{Btems. At this point translation becomes impos-
sible for the obvious reason that a alhgu does not include terms for the exprus-
sion of concepts that lie entirely outside the culture to which it belongs. Therefore,
interpretation enters as the medium for cross-cultural communication. Sleep, walk,
eat, axe, needle, hat, good, high, sharp are common to both Navajo and lish;
atom, rhetoric, navigate, one-fourth, two-sixths, acre-foot, and the like represent
concepts that are not shared by Navajo culture and for which, consequently, there
are no convenient labels in the Navajo language. The latter terms represent ideas
that lie outside the Navajo world. As a result, they can be communicated from
English to Navajo only by a descriptive, explanatory process to which we are here
applying the term interpretation—in contradistinction to translation, which we are
reserving to describe the process of trans-cultural, trans-linguistic communications
by apgelyirég approximately corresponding word labels available in both languages.

To be effective, the interpreter must be thoroughly bi-lingual and bi-cultural. He
must himself understand a concept sufficiently to describe it is terms that are
meaningful to, and related to the experience of, his audience. Anyone who has
listened to the interpreter at the Navajo “Tribal Council has been aware of the
ﬁ'eater length of time required for the communication of certain ideas, in the

avajo language, than was n for their original expression in lish. In
such situations the process reflects the necessitﬁ' on the part of the interpreter to
develop, define, and describe an alien concept through a clever descriptive process.
If such an idea is involved as that conveyed, in English, by the term “acre-foot,” the
interpreter may need to begin by reminding his audience of the existence of a
coined Navajo term néxésdzo xaﬁé.zhl (small delimited area) which is used with a
fair degree of frequency as the Navajo label for “acre.” Assuming that all of his
listeners appear to recognize and understand the term, he can then proceed to
describe an acre-foot of water as the amount necessary to cover one acre of land to a
depth of one foot. If, on the other hand, his listeners do not have the concept
denoted by acre, he may have to begin by defining néxésdzo zaydzhi as a square
whose sides each measure about 208 feet. Having established the concept acre, he
may then proceed to describe an acre-foot. Obviously, to accomplish his purpose, he
himself must know the concepts involved in the English terms. .

The demand on the interpreter, in the sense in which we are applying the term,
can be much dgreater than those placed on the translator. A translator of English
into Spanish does not, in fact, need to know what an acre-foot is in order to convey
the idea to a Spanish speaking audience. It is enough that he know the term
“acrepié”; it is not necessary that he be able to define it.

And, of course, the process of interpretation across cultures goes in both direc-
tions. There are concepts in Navajo culture that are absent in Anglo-American
society. The Navajo term fiditiih attaches to an object that is not used lgeAnglo-
Americans—consequently, there is no convenient oonl'zgonding English label with
which to describe or identify it. It must be descril in terms of its ghysical
characteristics and its functions, as “a broom-like thing made of the wing feathers .
of the eagle, tied together at the quill end, and used ceremonially to brush away evil
from a sick or moribund person.” This description is sufficient to convey as much of
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the concept involved to the English speaking listener as was conveyed to the Navajo
listener by simple definition of the term “acre-foot.”” Actually, in both cases, full
understanding can take place only with description of the alien concept in_ much
greater depth and detail. .

Interpreters serving the Navajo and other Indian tribal needs were poorly select-
ed and underpaid for many years. Underpayment and poor selection reflected an
abysmel lack of understanding of the complex problems involved in cross-cultural
communication, and the “economies” effected were offset by a correspondingly
enormous cost in the form of both money and human misery. It was too commonly
assumed that the intergretational process involved little more than inter-linguistic
translation—a service that any school-boy could perform. Janitors, cooks, and scrub-
women were drafted into service as intermediaries between doctors and patients in
the diagnosis of disease; members of an audience, or other persons selected at
random, had the responsibility for explaining complex technical concepts involving
ideas as vague and foreign to their experience as the Quantum Theory is to most
laymen in our own society.

‘ests were administered in the early 1960’s to a variety of interpreters who had
acted as intermediaries, for long periods, in the communication of data and concepts
relating to such fields as medicine, social welfare and soil conservation. The results
have all too often reflected a shocking lack of understanding of the technical
concepts with which they were concerned, and-the need for interpreter training
began to receive due emphasis—along with the need to select and pay these valua-
ble technicians on a more realistic basis.

Cross-cultural interpretation involving, as it does, the explanation of concepts
which lie outside the experience of the cultural-linguistic system of the receiver,
requires special training and highly developed communicational skills on the part of
the interpreter. Just any bilingual person, chosen at random, is not sufficient. In
fact, the effectiveness of cross-cultural communication can be greatly enhanced if
the English speaking technician, for whom an interpreter acts as intermediary,
himself has some modicum of understanding of the cultural and linguistic factors
that limit read{ understanding on the part of the receivers—i.e., if he himself has a
degree of insight into the culture and language—the world-view—of the people to
whom he addresses himself. To draw an analogy, the lawyer is more likely to
succeed in explaining the bonding process to the layman-interpreter if he knows
something of the educational background and previous experience in these matters
on the part of the person or audience to whom he addresses himself. If he uses the
somewhat esoteric language of lawyers, he ma¥ find that his listener-interpreter has
received little or no imight into the subject. If, on the other hand, having informed
himself previously regarding the educational and experimental characteristics of his
listener-interpreter, he couches his explanatory remarks in terms that lie within the
scope of their experience and understanding, the effectiveness with which he com-
municates is likely to be greatly increased. If the listener-interpreter then has a
sufficient unde::standin%rof the language into which he is to interpret this material,
he will be much more effective,

We received from Lawrence R. Baca, Attorney for the United States, a copy of the
Order and Call of the August 31, 1976, Q&ache County High School District No. 90
Special Bond Election. Attached to this affidavit is a copy identical to that given to
us. Mr. Baca instructed us to translate the document into the Navajo language. He
instructed us to translate it in such manner that a voter who spoke only the Navajo
language would be able to understand the document and be able to vote in the said
election leaving out the list of polling places. Working as a team as we always have
in translations, we took the following steps: Dr. Young went to the School of
business library and got some books on general obligation and other tgpes of bonds
and bonding generally so that we would have a clear idea of how he wanted to
approach the idea of a general obligation bond. Dr. Young then took the original
document and rewrote it in a form that lent itself to translation into Navajo. He
avoided to the maximum extent possible the use of any terms for which there is no
Navajo equivalent, such as the word “bond.” With those words for which there is no
Navajo equivalent it was necessary to define and explain the term and then use the
English word. This is the same approach that is used by the interpreter for the
tribal council, and that we have always used. In this case, we used the word bond
after having described and defined it. This should give the listener an adequate
understanding of what one means when one uses that word. Thereafter in the
translation, one simply uses the English word that one has so defined, and it will
have meaning to the listener. This step took approximately two hours. Then Dr.
Morgan took the English version that Dr. Young had dra and translated it into
Navajo. It took Dr. Morgan approximately eight hours to do the translation from
English into Navajo. Then we went over the translation together and translated it
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back into English to find what was said in Navajo. There were a couple of areas
where Dr. Morgan had gone off on a slight tangent because he had not fully
understood Dr. Young’s explanation of what it was necessary to say. After a discus-
sion of these areas, Dr. Morgan spent three more hours in retranslation of the parts
we felt needed more work. The total time.necessary for these final corrections was
five hours. We worked together two more hours to assure ourselves of a good
translation. The total time that we took to do this translation, not counting typing
of drafts and final copy, was twenty-one man hours. This translation is not ect. _
It is very good, however. The subject matter and kind of material is very difficult to
translate. It is our expert opinion that this is far better than any that would have
been done on the reservation unless someone went to the great lengths that we did.

It was necessary to go to these great lengths because of the subject matter. The
subject matter is foreign to the Navﬂo culture. If it is forg'ﬁln to the culture, it is
foreign to the language. There is no Navajo word for bond. This concept is one that
has not been introduced into the Navajo world sufficiently for it to have been
adopted or borrowed as part of the Navajo world. Therefore, one has to force the
language to somehow represent the basic concepts that one is trying to get acroes.
To accomplish this, one must do a lot of explaining and defining of terms and ideas
in order to pull it all together and say what has been said in English. The English
version is part of the non-Navajo culture, and it is, of course, adequately expressable
bt)_' the language to which it pertains. This is true because the language and concept
of bond are a part of the same culture. When you attempt to put this concept into a
lanfuage of a culture that it is not a part of, you must begin by having a good
understanding of the concept you will translate. When translating we have alwa
taken the steps listed above. Dr. Young would take highly technical documents like
statutes of Congress and study, analyze, rephrase, and rewrite them in the kind of
English that one would use to explain it to someone whese experience this was not a
part of. He would, of course, draw on his own background, knowledge, and experi-
ence with the Navajo language, knowing what could be readily translated and what
would be difficult. For those things that would be difficult, Dr. Young would have to
determine some manner in which the translator could approach it. This is what
must always occur in translation. The translator must uce the matter to some-
thing that he himself clearly understands. Once he works it out on that basis, he
can proceed to apply the Navajo language to the expression of those concepts. In
some instances this was not easy with the Order and Call of the election. The entire
last section discussing the repl?'ment and maturity of the bonds was somewhat
difficult to clearly express in Navajo. The English version may sound somewhat
naive, but that is the way it will have to be exglained in Navajo.

In our expert opinion, it would not be possible for someone to read this and do a
simultaneous or extemporanequs translation. One would have to study it and deter-
mine how one is going to express it in Navajo. Any material that has technical
language or overtones must be defined and explained. Simuitaneous or extempora-
neous translation is only aggsaible between two groups that share the same cultural
concepts. The words or labels represent short cuts. One does not have to define or
describe terms because the listener will have learned them as of his socializa-
tion process. The translator for the Navajo Tribal Council will take three or four
times as long as the original speaker does to explain what has been said if the
material has some technical or legal terminology with which the audience is not
familiar. We know from personal contacts with that he likes to have any of this
difficult material in advance 8o that he can study it and work up an explanation to
use in his translation before the council. The result in extemporaneous translation
of difficult material is that the translator will gloss over those things of which he
does not have a firm understanding. We have witnessed this at meetings where
there is not i:;rer preparation of the translator or where some member of the
audience is asked to please step up and translate.

Mr. Baca has explained to us the steps that were taken to publicize the bond
election on the Navajo Reservation. As we understand them, they were: (1) A
written notice in the Navajo Times legal notice section for five weeks prior to the
election; and (2) Postings of the same written notice at the polling places and two
public buildings for twelve days prior to the election. That written notice was the
same Order and Call that we have translated. It is our expert opinion that these
acts would not have notified the Navajo people adequately about the bond election.
Those who could read would have found out, at most, that there was an election. If
we were to publicize such an election, we would use the radio. We would use the
chapter. meetings also, but rely very heavily on the radio. Most of the Navajo people
still live in rural areas on the reservation. They do not live in clustered communi-
ties. Communities have been developing over the last thirty years, but the people
generally live out in the countryside. The roads that serve these people are poor. If
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there is a heavy snow or a fair amount of rain, one cannot travel anywhere. One
gets snowbound or mud-bound. To really reach these people with information, one
must use the radio. Almost all of the Navajos living out in the countryside have
radios, and they constantly listen to the Navajo language programs. One could use
the same kind of translation that we have done and tell them where to get more
information. If they were to get no more information than is in Order and Call,
most Navajos would think that the money was going to be for the benefit of their
schools. They would think that if it were not for the benefit of their schools, that
they would not be asked to vote. Navajo ple are very interested in education.
They believe that the education of their children is essential. The Navajos who have
gone away from the reservation during the war or for some other reason quickly
realized the difficulty in getting along in the outside world without knowledge of
the Ex;slish language. They have demanded for many years that education be
provided for their children. ﬁecause of the importance that Navajos place on educa-
tion, they would have been ver{ interested in knowing what benefit or effect this
bond election has on their schools. .

All bilingual people are not necessarily good translators. To some extent there is
the depth of understanding that the person has of the two languages. If the two
languages involve cultural systems that are as far apart as Navajo and English,
then the individual who does the interpretation has to know the two cultural
systems in t depth. He must be more than just able to communicate in both
languages. He must be educated on the English side so that he understands all of
the particulars of this bonding procedure. It would be important to know how local
government relates to the community, what a school district is, and how it serves
the community. He should know how the school system gets its money, and how it
{lays it back. All of these aspects of this process called bonding are important.

aving this complete understanding on the one hand and understanding that his
other linguistic personality (Navajo) does not contain these things, the translator is
going to have to determine what aspects on the English side are going to require
careful or detailed explanation to the Navajo side. The translator must also have a
depth of command of the Navajo language that 'Ipermits him to find the right
terminol to express these unfamiliar concepts. This means that you must have
an individual who has been specially trained. In our opinion, there are not many
Navajos in Navajo country who possess these abilities.

However, if one has an individual who is bilingual, and who has a %ood depth of
understanding of the Navajo language, one can develop a good translation. If the
original speaker takes the time to explain the bonding grdcess to the bilingual
interpreter so that he thorouihly understands it, he will then be able to develop a
fairly good interpretation. If, however, the bilingual interpreter does not completely
understand the process, he will simply gloss over those parts that he does not
understand. Since the person he is speaking to does not read English, he will not
complain that the translation is poor or imcomplete. If one took twenty-two people
who are bilingual and asked them to translate this document (the Order and Call)
without any training or explanation, one would face disaster. One cannot pick
translators off of the street and expect them to do a good job without a good
explanation. Thus, the steps taken by the Apache County High School District No.
90 to publicize the bond election in question appear, in our opinion, to be wholly
inadequate. :

RoserT W. YOUNG
WiLLIAM MORGAN, Sr.

Subscribed and sworn to before me this 26th day of October, 1978.
Wanpa E. DupLEy, Notary Public.

TESTIMONY OF DAVID DUNBAR, GENERAL COUNSEL, NATION-
AL CONGRESS OF AMERICAN INDIANS (NCAI), ACCOMPANIED
BY JUDY LEAMING-ELMER, LEGAL STAFF

Mr. DunBAR. Thank you, Mr. Chairman.

To my immediate left is Judy Leaming-Elmer, who is a member
of our legal staff at the National Congress of American Indians.

As my statement says, I'm an enrolled member of the Blackfeet
Nation of Montana.

The National Congress of American Indians is the oldest and
most representative national Indian organization in America today.
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Since its formation in 1944, NCAI has served to represent the
interests of the Indian tribes throuihout the country. We have
approximately 160 member tribes whose combined population is
over 400,000.

We appreciate the opportunity to testify today inrsuﬁport of H.R.
3112, a bill to extend key provisions of the Voting Rights Act. This
Act has been one of contining importance to Indian tribes across
this country. And we are here to support the extension of these
provisions.

The United States and Indian tribes have a special relationship,
based upon the unique legal status of Indians under Federal law.
Federal policy has long recognized that Indian tribes within the
boundaries of the United States are “distinct, independent political
communities, retaining their original natural rights” in matters of
self-government. .

The Supreme Court has repeatedly held that tribes have surren-

-dered only those powers of sovereignty which are consistent with
their dependent status. All other governmental powers still
remain. As a result, Indian tribes and the United States exercise a
direct government-to-government relationship with one another.

We find some of the discussion that has preceded our testimony
today particularly interesting from the perspective of a people who
were here long before the first immigrants arrived from across the
Atlantic. Our languages clearly are, anthropologically and histori-
ca}ll%, the first languages of this land.

ere are 206 different spoken Indian languages among the
tribes today. Of this number, only 80 have writing systems, most of
which have not been tribally endorsed. The percentage of adults
living on reservation lands who are not fluent in English ranges
from zero to between 60 and 70 percent.

And generally, it has been found, where there is no fluency in
English, there is a correlative lack of literacy in the native lan- _
guage. Therefore, oral translations and interpretations of ballot
information are of maximum assistance on voting within Indian
communities. )

Our support for the Voting Rights Act stems from a long history
of trying to secure the vote for our people. Some of the comments
made by other Congressmen regarding the Voting Rights Act
ignore the situation of Indian tribes today. This country and Con-
gress should remember that American Indians were not accorded
citizenship until 1924, and therefore we were not eligible to vote.
Yet, it wasn’t until the sixties that Indians were able to fully
secure the right to vote in Federal elections. '

We would also hope that members of Congress would recognize
that we are not immigrants or aliens. Our history of having demo-
cratically elected leadership far exceeds the history of the western -
world. The Indian tribes in this country were %racticing the con-
cepts of democratically elected governments when Europe toiled
under the feudal system.

Yet, Indian people have been frustrated in securing their right to
participate in various elections even as we sit here today. We have
reviewed the records of the Office of Indian Rights with the De-
partment of Justice and have found that approximately 20 percent
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of the cases they handled were voting rights cases. And this only
refers to those situations where litigation was necessary.

Indian people have experienced a considerable amount of blatent
discrimination in voting rights during recent years. One Wisconsin
town attempted to gerrymander Indians out of their voting district
in an active attempt to keep them from voting. In a Nevada
county, county registrars refused to register Indians for such rea-
sons as failing to fill out registration cards properly, while non-
Indians were not subjected to the same fine scrutiny. Nebraska and
New Mexico counties were successfully sued for attempting to
dilute the Indian vote by instituting at-large voting schemes. In
South Dakota there was an attempt to deny an Indian candidate
the right to run for office. Indians have found themselves purged
fxl'on;d election rolls without notification, or their polling places
closed.

The Voting Rights Act has been a key element in the drive to
bring the vote to tribal people.

One of our primary concerns is in relation to the bilingual provi-
sions of the Voting Rights Act, which have been under heavy
attack almost from inception. In testimony before this committee
Congressman McCloskey categorically declared the bilingual provi-
sions as “wrong” and “bad for the very people (they) seek to assist”
since, in his opinion, it is more important to earn a good living
than it is to vote. He seems to feel that to provide bilingual
election assistance is to encourage neglect in learning English.

We find this dichotomy between economic achievement and the
right to vote a strange one. Why must such a choice be forced upon
us? Often within the Indian community it is the elders who pre-
serve the culture through traditional skills, including the richness
of a native language with which to tell the stories of the people,
essential to understanding our history and traditional ways of
thinking.

A voting rights case brought under the bxlmgual election law
provisions in New Mexico resulted in a 1977 Federal court determi-
nation that the Navajo people had been denied the right to vote
because of lack of information provided through radio and televi-
sion outlets in their own language and failure of the county to
provide interpreters at the polls. -

Even where translators were provided, they were inadequately
trained in cross-cultural interpretation. For example, there is no
translation of “bond election” into Indian culture.

One onreservation precinct translated the bond election ballot
and placed it on cassette tapes which were available in each of the
polling booths to assist the Navajo language voters. From informa-
tion provided to our organization, this was an inexpensive and
effgive procedure—one we hope might be expanded to other
tribes.

Another area of concern to Indian people is the preclearance
provision of the Voting Rights Act. Section 5 of the act requires
covered jurisdictions to submit all changes in laws, practices, and
procedures affecting voting for a ruling that the changes do not
discriminate against racial or language minorities.
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Under this section, the Justice Department’s Office of Indian
Rights brought three cases since section 5 was extended to lan-
guage minorities in the 1976 amendments.

Additionally, preclearance has been a component of other cases
brought by the Justice Department under the act. These provisions
have been very important in the protection of Indian voting rights.

We feel that any attempt to bar the votes of other minorities
affects us, too. For example, if there is a bar based upon Hispanic
surname or racial characteristics, many Indians would also be
included.

We have come here today to ask Congress’ help in protecting the
rights of American Indians who want to vote in various elections.
At the same time, we are asking you to help in our work to protect
and preserve the culture of our people. We recognize that it may be
a difficult decision for you to make—as difficult as the task we face
in trying to protect our Indian people. :

Our people strive to preserve our culture and tradition, of which
our language is the most vital part. Our history and religion are
intertwined with the continuation of the language of our people.
And yet our people seek to understand the dominant society that
has grown up around us and which controls almost every aspect of
our lives. Our people are learning that they must vote if they are
to protect themselves and their way of life.

It doesn’t seem necessary for us to give up our language just so
that we might have the right to vote. All we are asking is that we
be allowed to preserve our language while voting to protect those
things we cherish most.

There is additional material attached which I would like made
part of the record.

" Thank you very much for allowing us to present this statement.

Mr. Epwarps. Without objection, the additional material that
you have provided will be made a part of the record, and we thank
you for this excellent testimony, Mr. Dunbar.

You are general counsel for the organization and you are a
member of the Blackfeet Tribe of Montana. Is that different from
the Blackfeet Tribe of Idaho. ‘ ’

Mr. Dunsar. The Blackfeet Nation of Montana, is a distinct
Indian tribe.

Mr. EpwaRrbs. It's different?

Mr. DuNBAR. Yes.

Mr. Epwarps. Do you generally represent in your organization
Indians on reservations or urban Indians off the reservation?

Mr. DunBAR. We have a constituency which includes reservation-
based Indians as well as urban Indians. Many of the rights we seek
to protect are common rights which are secured through treaty and
wflflich are applied whether the Indian lives on the reservation or

off.

Much of the legal rights are directed individually toward a tribe
as a political unit, however.

Mr. EpwARrps. Would many Blackfeet Indians of Montana live on
a reservation?

Mr. DunBaAR. There are approximately 12,000 members of my
tribe of which 7,000 reside on the reservation. Approximately 5,000
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are dispersed throughout the various States surrounding the reser-
vation, with many of them living in the urban centers.

Mr. Epwarps. Where this particular group of Americans are
concerned, the 7,000 living on the reservation, does the Voting
Rights Act protect them? Is it important to them?

r. DUNBAR. The Voting Rights Act can be seen in various levels
of importance throughout the reservations that are affected. Pri-
marily the reservations who have remained intact as far as lan-
guage and other cultural aspects utilize the Voting Rights Act
more extensively than those reservations which have become more
acculturated to the dominant society.

The drive during the early years of this country to extinguish
the language of the native people is well documented. The religious
organizations which sought to change the religious beliefs of the
Indians also prohibited the use of the native language. .

The Federal agencies which provided educational services prohib-
ited the use of the Indian languages, and the English language was
forced upon the people. But in many parts of the country the
traditional language still is in existence. It's primarily in these
areas of the country that the Voting Rights Act is of importance,
especially the bilingual provisions.

uring the Second World War it is well noted that the drive of
the Jatpanese war machine was successfully frustrated with the
help of Navajo language interpreters and radio men. It was one of
the languages that the Japanese never were able to break even
though they managed to break all other coded radic transmissions
that the United States had devised.

Mr. Epwarbs. In the Navajo reservations, do the Navajos vote in
Navajo? :

Mr. DunBAR. Approximately 90 percent of the Navajos still
speak their native language and it is on the increase. So the need
to have bilingual provisions for voting is very apparent there, and
they do have to have interpreters to explain provisions, technical
provisions in the voting procedure. Often these procedures are hard
to explain and translate into Navajo and it takes a very extended

eriod of time to communicate the technical provisions and the
anguage that is associated with the vote.

Mr. EpwaRDs. Wouldn’t it be in the general public interest also
to assist the Navajos in voting so that they know what they are
- voting about and all of the facts? Wouldn’t it make it easier for
them to cast an intelligent vote if they had assistance at the polls
and assistance in their own language, the language that they are
most comfortable in? . )

Mr. DunBAR. Yes; it would. I couldn’t agree with you more. It
would vastly help the voting process, and they do attempt to pro-
vide interpreters for their people regardless of whether the election
procedures in the Voting Rights Act are adhered to or not, because
without them the people do not understand what the vote is or who
they are voting for or what they are doing.

r. EDWARDS. It's very good having you here today. This subcom-
mittee is doing some other work that we consider of some impor-
tance, having to do with the role of the Department of Justice and
the FBI on Indian reservations, and we are trying to encourage the
FBI and the Department of Justice to assist in the upgrading of the
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tribal criminal justice system so that there will be less need for the

BI to be a sort of police force and for the Federal district courts to
be less needed as the judicial arbitrator where American Indians
are involved. And I am sure that you are interested in that subject
also, are you not?

Mr. DUNBAR. Yes; I am. I have been following the hearings
you’'ve been having on the topic. I discussed that matter with a
number of people in the Interior and with members of your staff.

Mr. Epwarps. Thank you.

Counsel, Ms. Davis? -

Ms. Davis. Thank you, Mr. Chairman. | :

Mr. Dunbar, it is true, is it not, that there are a number of
Indian languages and those languages are not necessarily in writ-
ten form. , o

Mr. DunBaRr. There are many languages that are not written,
There have been recent attempts to initiate efforts to write some of
the Indian dialects down. Of course, the wide range of tribal groups
in the country muiies that effort rather hard. There are approxi-
mately 478 distinct tribes of which 230 are federally recognized.
There are still over 200 native languages which remain intact in
this country. which are drastically different from each other.

Ms. Davis. We will hear testimony later today from a witness--
the thrust of his statement is that section 203 of the Voting Rights
Act has attempted or made demands on local election officials to be:
more creative than they've had to be in the past in relating to
various language minority groups, and I wonder if you can point to
any examples where election officials have used their creativity in
providing what the Department has indicated to jurisdictions they
should provide, which is effective assistance to language minorities,
whether that assistance is in oral or written form.

Mr. DunBar. Well, the only instances of creativity which I can
call creativity was the use of cassette tapes for the voting booths,
which was very economically feasible as well as effective. Other
than that, the utilization of translators for the people is, of course,
mandatory for them to become involved in the voting process. 1
would hope that the officials in charge of voting could assess their
own individual problems concerning bilingual translations and
gﬁme up with effective ways to cure the problems that go with

ose. ‘

Ms. Davis. Thank you, Mr. Chairman. y

Mr. EpwArps. My last question has to do with the local regis-
trars, election officials. In California where Spanish speaking

ple are concerned the local registrars—and this also occurs in
exas—have in the past set themselves up as arbiters and as
making decisions as to how the law shall be enforced or not and
have showed great reluctance to comply with the Federal regula-
tions and so forth and have created a climate in California where
the general public just doesn’t understand at all what you have
been talking about, that peog]e are more comfortable and that
many Americans have been here for hundreds of years and are
more comfortable in other languages than in English.

Have you found registrars in gour experience that have set
themselves up in this arbitrary and inappropriate fashion as judges
and juries in these cases?
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Mr. DunNBAR. I have found many instances where people have
attempted to impose their own thoughts of right and wrong on
various situations, not necessarily within the voting rights exclu-
sively, but in many areas where we at the Congress of American
Indians have been advocating for effective tribal consultation.

I think the abuses that are being experienced by registrars could
be alleviated somewhat if their concerns were communicated and
addressed prior to any election held, and this would allow effective
tribal input and Indian voice into helping cure the problems that
they are alluding to rather than unilaterally attempting to impose
their own answers. ]

Mr. Epwarps. Well, I'm hapéay to say that generally now in
California the registrars are paid much better. Mr. McCloskey, my
colleague from an adi!'loining congressional district, testified a
couple of days ago to the effect that although he was against the
act, the language provisions of the act from its inception, because
of cost, now he finds out that the costs are infinitesimal in Califor-
nia, and that although he has other reservations and is against the
law for other reasons, cost is no longer an item.

Well, if you have no further questions, thank you very much. We
appreciate your testimony.

Mr. DunBAR, Thank you, Mr. Chairman. )

Mr. EpwaArps. The subcommittee will recess now until 1 o’clock
when we will hear the testimony of Mr. John Trasvina, who is
commissioner, Citizens Advisory Committee on Elections in San
Francisco.

[Whereupon, at 11:50 a.m. the hearing was recessed to reconvene
at 1 p.m. this same day.]

AFTERNOON SESSION

Mr. Epwarps. The committee will come tc order.

I ask unanimous consent to include in the record as if read, a
statement by our colleague, Congressman Henry J. Hyde, that has
with it a letter dated June 2, 1981, from our colleague from the
Fifth District of Mississippi, Trent Lott; and an affidavit signed by
Grady Palmer; and a letter to Mr. W. O. Luckett, Sr., chairman,
General Election Commission, City of Clarksdale, Miss., signed by
A. David Califf, chairman, and others.

Mr. Hype. Mr. Chairman, during testimony before the subcom-
mittee on May 28, 1981, Mr. Aaron Henry made reference to mu-
nic?al elections held earlier that month in Clarksdale, Miss. Ac-
cording to Mr. Henry, a candidate, Mr. -James Hicks, who ha
ned to be black, ran against another candidate, Mr. Grady
almer, who happened to be white. According to Mr. Henry, the
- difference between Mr. Hicks and Mr. Palmer was “either one vote
more than a majority or two votes more than a majority. There
was a big discussion about that.”

The implication clearllzI is that there is some significant question
about the legitimacy of Mr. Palmer’s victory. Mr. Henry goes on to
say that he called Mr. Gerald Jones of the Voting Section of the
Civil Rights Division, Department of Justice, and was assured that
a Federal investigaiton would be initiated to clarify the result of
the Clarksdale election. g .
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Last week, I received a letter from Congressman Trent Lott of
Mississippi, in which Mr. Lott enclosed a sworn affidavit by Mr.
Grady Palmer. In the affidavit, which I offer today as part of the
subcommittee’s record, Mr. Palmer swears that of the 4,662 votes
cast on May 12, he received 2,333 and Mr. Hicks received 2,066. A
third candidate, according to Mr. Palmer, received 263 votes.

In paragraph 4 of his affidavit, Mr. Palmer contends that he
received two votes more than 50 percent of the total vote and was
declared the winner of the primary.

Mr. Chairman, I offer this affidavit at the request of Congress-
man Lott, to appear in the record next to the testimony of Mr.
Henry. (See p. 2210.)

Mr. Epwarps. We now have the pleasure of hearing from our
patient witness, John Trasvina, commissioner, Citizens Advisory
Committee on Elections in the great State of California, city of San
Francisco. )

Mr. Trasvina, we welcome you and without objection your state-
ment will be made a part of the record, and you may proceed.

TESTIMONY OF JOHN TRASVINA, COMMISSIONER, CITIZENS
ADVISORY COMMITTEE ON ELECTIONS, SAN FRANCISCO

Mr. TrasVINA. Thank you very much, Chairman Edwards.

It indeed gives me great pleasure to come before the Subcommit-
gg on Civil and Constitutional Rights of the Judiciary Committee

ay.

1 speak in support of what many consider to be the most impor-

tant piece of legislation facing this 97th Congress, H.R. 3112, which
will extend the bilingual provisions of the Voting Rights Act for 7
years. . )
- At the present time I serve on the Citizens Advisory Committee
on Elections for the city and county of San Francisco. This commit-
tee was designated by the city and‘,v county to act as a task force to
monitor enforcement and implementation of the Voting Rights Act
in San Francisco pursuant to a consent decree entered into by the
cit&and the local U.S. attorney’s office.

y appearance today is not on behalf of the committee per se,
but rather as someone actively involved in implementation and
study of the act in California, Hawaii, and New York. Neverthe-
less, I am in complete agreement with the official position of the
San Francisco board of supervisors, which voted 8 to 3 in January
to oppose repeal of the bilingual portions of the Voting Rights Act.

As you may already know, San Francisco has been covered by
title 203 of the Voting Rights Act since 1975. Ours is the only
{)urisdiction which provides both Spanish bilingual and Chinese

ilingual voter services. Even before 1975, however, State law also
required bilingual oral assistance at the polls, where 3 percent of
the precinct was non-English speaking.

One would think, therefore, that the Voting Rights Act would
have been a logical step complementary to State provisions, and
not overly burdensome for local officials.

Implementation in the early days of the Voting Rights Act
should not have been as difficult as it turned out to be. I will relate
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implementation in San Francisco from 1979 through—1975 to 1979.
This will be compared with both the experience of other counties in
those years, and the much more positive events surrounding imple-
mentation by San Francisco in the 1980 elections. :

You will find a consistent trend over time of better and cheaper
implementation of the Voting Rights Act.

The city’s first Voting Rights Act election in November 1975 was
as one member of the registrar of voters office volunteered, ‘“a
flop.” The city spent $40,000 to print multilingual sample ballots,
and over $100,000 for multilingual notices sent to all of the city’s
271,000 voters asking them if they preferred their voting materials
in Chinese, Spanish, or English.

The $100,000 would have been Dbetter spent registering the
unregistered instead of tr%ing to determine whether those who had
%lreia:dﬁ participated in English-only elections were proficient in

nglish.

There is no indication that San Francisco took any steps to
register language minorities for the November 1975 election. Al-
though the city charter required voter information to reach the
voters 10 days before the election, the chief deputy registrar told
the San Francisco Examiner the day before the election, that new
voters have not received the voter’s handbooks, nor instructions on
where to vote.

Any impact outside organizations might have had in registration,
in the absence of a city outreach plan, was rendered nugatory by
the lack of distribution of the required voter information.

San Francisco is by no means the only jurisdiction to take costly
alternatives to outreach and registration. As the Federal Elections
Commission reported in 1979:

Many election officials reported few requests for minority language voting materi-
als prior to the 1976 election. Much of the explanation for this low demand is simply

that those who most needed such materials, were never in a position to request
them; that is, they were not registered.

Let us turn for a moment to Los Angeles County, which spent
over $800,000 in the June 1976 election. As in San Francisco,
money spent on blanket enforcement in Los Angeles could have
been spent more effectively on targeting and outreach.

Unlike San Francisco, Los Angeles had no problem distributing
voter information pamphlets and sample ballots. This may not
have r;;leased one Los Angeles candidate in the first bilingual elec-
tion, however. His ballot designation of “small businessmen”’ was
(tiran:fl‘s’x’ted on the Spanish language version to ‘‘shoptending

warf.
* As we look back, we can observe that the antagonism to the
Voting Rights Act stems directly from the early. days of costly
enforcement b{ local officials. Subsequent elections have demon-
strated that the high costs were unnecessary. So, too, was the
antagonism avoidable,

Well-publicized commentary by local and State officials only
served to inflame a situation which required their sensitivity.
Voting officials in San Francisco and Ventura Counties readii;r
.supplied data for two prominently placed articles in the L.A. Times
entitled, ‘“‘San Francisco Multilingual Voting Effort Admittedly a
Flop” and, “Cost of Three Spanish Ballots Cast in Ventura Set at
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$3,000.” Impg'ing that the law was unneeded and unwanted, even
by its intended beneficiaries, one election official noted in the

- article, “From the information that we have, very few people took

advantage of our assistance, and a lot of foreign people actually
obi'ected to the idea.” .

n 1978, the local chapters of the League of United Latin Ameri-
can Citizens, Mexican-xmerican Political Association, League of
Women Voters and Chinese for Affirmative Action compiled voter
registration data from around San Francisco for a supeFior court
suit to order the registrar to develop an outreach program as
required by State law.

The groups found that in supervisorial district 3, Chinatown and
North Beach, the number of registered voters was just 60 percent
of the best registered district.

District 6, the Mission district with the greatest concentration of
Hispanics, had just 58 percent of the number of voters in the
highest district. :

eighboring district 7 with heavily black and Latino precincts,
gad fewer than half the registered voters in the top district, district

With such low registration in heavily minority areas, it would
seem easy to target effectively.

The registrar cited in his outreach plan that each of the 28
public library branches, and 30 public health hospitals and health
centers had voter registration cards in the three languages. Yet,
the survey conducted by MAPA and the other groups found that 40
percent of the health centers lacked cards. Only two libraries had
voter registration signs posted, while the General Hospital had no
cards at all.

Even when the cards were distributed, they were not fully effec-
tive. Chinese bilingual cards were found at the Silver Avenue
Health Center serving the Outer Mission and Bayview area, where
many Latinos live; and Spanish bilingual cards, on the other hand,
were available at the North Beach Library and Galileo Community
College Center in Chinatown.

In terms of oral assistance at the polls, San Francisco’s first
attempts at VRA implementation suffered from marked ineffective-
ness. In the June 1978 election, just 2 of 5 polling officials were
fluent in Spanish in the 64 Spanish-language designated precincts.

In the 56 precincts designated by the U.S. Attorney’s Office as in
need of Chinese bilingual assistance, just 38 had bilingual officials.
And, within these 38, 19 of the Chinese surnamed election judges

- were Mandarin speaking and had some difficulty explaining the

_vote machine operations to voters in Chinatown, where Cantonese

- 1s the primary dialect.

As to a similar situation a year later, the registrar remarked:

__“As far as I'm concerned, Chinese is Chinese and that's the best I

can do.”

While it is difficult to hire election workers for the 13-hour, $32
jobs, the problems of 1978 compared with the success of the present
registrar in the 1980 elections, is striking as I will discuss later.

n 1978, however, even when bilingual officials were found, like
the voter registration cards, they sometimes went to the wrong
areas.
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Two Sparish bilingual poll officials were placed in the polling
lace at the Sam Wong Hotel in Chinatown, where they were of
ittle help to the Chinese-speaking voters. Situated in Chinatown,

also the pair could not assist the Spanish-speaking voters in need
of assistance across town in the Mission district. .

Now I would like to turn and emphasize the recent positive
advancements made by the city and county of San Francisco, and
what the new registrar termed 13 months ago as a whole new
attitude and outlook in his office. -

It is now clear that what was considered burdensome legislatio
early in the life of the VRA was not difficult to implement. It was

on’}{lmade so in something of a self-fulfilling prophecy.

e misguided attacks have been concentrated not on the ineffec-
tive implementation efforts by local jurisdictions, but on the act
itself. e wonders if these same opponents would advocate the
repeal of statutes criminalizing rape and murder because the rising
crime rate points to their ineffectiveness. -

~Los Angeles County, for example, initiated an election day needs
assessment survey in the June 1976 primary, in order to avoid
further blanketing of bilingual election materials.

The survey of each primary voter as to preference for Spanish-
language materials, reaped 60,000 names.

In the November election of 1976, materials were then targeted
to these voters, as well as newly registered ones who requested

materials. The result, election costs plummeted by one-half of a
million dollars.

Since the 1978 general elections, bilingual costs have fallen from
$290,000 to just $135,200 in November 1980.

Today Los Angeles spends just one-sixth of what it cost to blan-
ket materials in June of 1976. On a percentage basis, bilingual
costs which were 9.1 percent of total election costs in 1978, now
comprise just 1.9 percent of total costs. :

Los lt\ngeles has a Mexican-American population of just under 28
percent.

Farther south in San Diego County, Registrar Ray Ortiz has
significantly increased registration and turnout while reducing
costs of compliance. Bilingual compliance costs have dropped over
50 percent and are now under $60,000 as of the November 1980
e{ecgon. The Hispanic vote was better than 75,000 in that same
election. ,

But some of the most exciting developments and advances I am
happy to tell you, are coming out of San Francisco. It prides itself
on being the city that knows how, and expectations are that it will
show that it can truly reach all of our citizens who want to vote,

Most apparent since the new registrar came aboard early in
1980, is as he says, ‘‘a totally new attitude and outlook,” particular-
ly true in the cooperation with community groups. :

The office now conducts street-corner voter registration in minor-
ity-language communities. Input is solicited from cornmunity resi-

dents as to the most effective ﬁlsaces for high visibility and foot
traffic to set up registration booths.
The a:gistrar’s office master plan calls for assistance to commu-
nity-b rfl:{istration groups in the form of voter registration
workshops. There is also more effective cooperation with other

83-679 0 - 82 ~ pt.3 - 8
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governmental agencies. Efforts are made to get the right cards in
the appropriate neighborhoods.

Within city hall itself, voter registration cards are now available
in 17 different locations and city employees are encouraged to
register voters.

Any position which deals extensively with the public, particular-
ly in such an important function as voting, demands creativity and
the incentive for innovation.

One effort of the registrar which I believe deserves special men-
tion, is the sending of two of his staff to the citizenship conferment
ceremonies conducted by the Federal Immigration Office to wel-
come new citizens and register them to vote.

In my estimation, that is but one way in which the registrar has
demonstrated a willingness to make the law work.

As for oral assistance at the polls, again there has been an
improvement in complying with the laws. In contrast to the previ-
ous problems of attracting bilingual polling officials, targeting pre-
cincts and getting them to those precincts, for the June 1980 elec-
tion, all 92 Chinese bilingual precincts had Chinese bilingual offi-
cials with 20 standbys in case others did not show up. ’

For Spanish-lariguage precincts, all 60 were filled, in addition to
having 9 standbys. ‘

In the November 7, 1980, election, every Chinese and Spanish
bilingual designated precinct had a bilingual polling official. Some-
- times they had two or three at one polling place. If a voter had
other probiems on election day, such as losing the address of his
polling place, an election hotline was staffed by English, Spanish,
and Chinese-speaking operators at the registrar’s office from 6 a.m.
to 8 p.m. on election day.

Part of the success of the implementation of bilingual elections
can also be attributed to a greater use of the extensive minority
language media of San Francisco. The registrar has used the Chi-
nese- and Spanish-language press in San Francisco both to publi-
gize voter registration and to solicit polling officials for election

ay. :

Of great value to the registrar’s efforts have been the CETA
Outreach workers. They have been of great value to the distribu-
tion of bilingual services, working with community groups, speak-
ing on Chinese and Spanish-language programs, and manning the
registration booths at night and on weekends. : :

Much has been made of the difficulties and supposed costliness of
the Voting Rights Act. In counties where no efforts were made to
register new voters as was required by California Election Code
Section 302, and as would logically be expected under the Federal
law, of course there would fewer requests for materials than
anticipated. Those who most needed the bilingual materials re-
mained unregistered. '

For local officials to ignore the great need for improved outreach,
and to turn around and complain that nobody was re%uesting
bilingual materials, could only lead to an undercutting of public
support for the law. Many ofy the horror stories you have heard
abou:_ costs of bilingual voting, came from those same blanketing
counties.
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Blanketing is generally more expensive than tarfeting. More
im{)ortantly, in a blanketed county, no requests for bilingual mate-
rials are made, since they do not have to be. Everyone gets bilin-
gual materials. ,

It is from many of these counties that we hear the outrageous
dollars (;»er request figures. The expenditures are unnecessarily
high and the requests do not accurately describe usage.

ually illogical are the cost estimates which measure requests
for State-produced materials divided by local expenditures, and
magically devise a local cost per request formula.

Finally, in some areas, ballot costs are higher than necessary for
all election services, because of the voting machine apparatus used.

I have described many of the difficulties with local implementa-
tion in the early days of the act. Many have been rectified as earl
as 1977. Yet, it would be misleading and unfair to place the full
responsibility of poor early implementation on local officials. Many
observers and participants have concluded that counties took the
easier, but more expensive, blanketing approach largely because
Justice Department guidelines were vague and not helpful.

DOJ interim guidelines in 1975 stated that “targeting would be
acceptable if it was guaranteed to reach persons desiring bilingual
materials.” '

Reluctant to take a chance, Los Angeles and other counties
blanketed. As was shown, it was an overkill approach. Los Angeles
later targeted for the November 1976 elections, and saved $500,000.
. At a time when thoughtful and forward-looking counties were

beginning plans for implementation, the requirement of “equal
access” from the Justice Department without further explanation
or condition, deterred targeting and experimentation. The confus-
ing m es from DOJ were not conducive to comprehensive im-
plementation.

I feel compelled to concur in Representative Cecil Heftel’s resolu-
tion and conclusion as.stated in HCR 127: The lack of clear DOJ
guidelines brought about the unnecessarily high cost and, to the
extent the inadequate guidelines caused ineffective implementation
.plans, language-minority citizens were being ill-served.

Successful implementation of the Voting Rights Act should not
depend on the good faith or expertise of local officials alone. It
requires DOJ to provide effective support through appropriate
guidelines to be carried out locally. Effective guidelines from DOJ
mean that the act can be applied in a cost-effective and broad
manner, and its success or failure does not turn on who the local
administrator is in any particular locale.

There have been many improvements on implementation of the
Voting Rights Act since 1977. They have been witnessed in San
Francisco only recently. It is too early to reach a verdict on the
ultimate effectiveness of the VRA. That is why we should give the
Voting Rights Act more time.

BK way of historical comparison, while women won the vote prior
to the election of 1920, the 19th amendment was not fully used to
ang extent until the early 1930’s. .

imilarly, while 18-year-olds first cast ballots in the 1972 Presi-
dential election, registration and turnout for those between 18 and
29 years of age is still very low.
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As political scientists will tell you, voting must become a habit.
It takes some time to assess the effectiveness of all laws newly
enfranchising citizens.

H.R. 3112 is appropriate at this time. More guidance from DOJ is
essential, however, to effectuate comprehensive Qutreach programs
“}rlhitl:(h will ultimately determine the success of the act. Qutreach is
the key. .

Not until efforts are made to register the previously unregis-
tered, will the intent of the Conﬁ;ess to increase voter participation
among our language minorities be realized.

The Voting Rights Act is working, and working well. I, as one
person involved in bilingual election compliance, only ask that you
support H.R. 3112 and make the 14th and 15th amendment guaran-
tees a reality for all citizens.

The U.S. Supreme Court in Meyer v Nebraska put it best 56 years
ago: ,

The protection of the Constitution extends to all;, to those who speak other
languages as well as to those who are born with English on the tongue.

Thank you ver}i‘ much. (See p. 2190 for prepared statement.)

Mr. EpwaARrps. Thank you very much, Mr. Trasvina.

You say that the minority language provisions are working well
in San Francisco, and we've had other information to the effect
that that is a true statement. Can you explain to the committee,
however, why so many people in San Francisco would disagree
with you, including, I believe, the two major newspapers?

Mr. TrasviNA. I think their analysis of the situation, if one can
call it that, comes not from a real examination of the costs and the
figures. It is a visceral approach, as one person called it. A feelin
that it is not legitimate for a city to spend money on bilingua
services. Rarely have we ever witnessed in the papers or on the
talk shows or from the few opponents on the board of supervisors,
any close analysis of the figures. And, in fact, when that has been
attempted, when people try to get on talk shows, such as I have, to
discuss the realities of the act, it's not been very successful.

I think the public perception comes from the early implementa-
tion of the act which was very poor, and it seems that we have had
a self-fulfilling prophecy of, “Well, it's not going to work and it's
not a good idea, anyway, so let’s not bother with it.”

I think that one side has had a great deal of ﬁublicity, but the
og:;leeg side, I think the most reasonable approach, hasn’t been publi-
cized. :

I don’t know whether it would be perfectly accurate to say that
San Francisco—that the general Eerception in San Francisco is
that the act is not workinf well. I think if one went to all sectors of
the community, they would find out that it was acceptable, and the
peol)le were anxious to see the act implemented, and implemented
well, as we have done lately.

Mr. Epwarps. In other words, your testimony is that the situa-
tion is improving, insofar as public perception?

Mr. TrasviNA. That’s true, yes, and I think that the sentiments
of Mr. McCloskey last week, that the election costs are not high, 1
think that was, a major reversal. And I would hope that the word
got out that even someone who was adamantly opposed to the act
realized that it’s not expensive, and it has not been burdensome.
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Mr. EDwARDs. Was that noted in the newspapers, or did you hear
it elsewhere?

Mr. TrasvINA. I was here at the hearings last week. I was very
disappointed that the San Francisco Chronicle did not mention the
fact. It hasn’t been mentioned, as far as I know, in the papers in
San Francisco.

Mr. Epwarps. Did the board of supervisors have public hearings
before they cast their vote?

Mr. TrasvINA. Yes and no. What happened was, that one super-
visor—Carol Ruth Silver—had a resolution opposing the repeal,
and there was a hearing on that idea. Close to the end of the
meeting, the chairman of the subcommittee, Mr. Kopp, brought in
his substitute resolution—this was back in December—supporting
the repeal of the bilingual provisions. When it got to the full board,
that was defeated by a full vote of 8 to 3, and the original resolu-
tion opposing the repeal was brought back before the board, and
that was passed 8 to 3.

So there were hearings in December, and I think there was a
adequate discussion on both sides.

Mr. Epwarps. Have efforts been made by your organization and
others to communicate in depth with the newspapers and with the
radio stations?

Mr. TrasviNA. Not as the committee as a whole, but individual
members have and, in fact, the hearings were publicized, and I
think publicized fairly and reasonably on both sides. I think both
sides of the discussion were publicized in the papers in regards to
that hearing.

Mr. Epwarps. Have some of you people talked to a couple of
those columnists?

Mr. TrasvINA. I have, and the response 1 got from one of the
columnists was, “Well, you're wrong, but you're young enough to
Shange your mind later on.” I assume that meant he was too old to

0 80.

Mr. EpwaRbs. I see. Counsel?

Ms. Davis. Thank you, Mr. Chairman.

Mr. Trasvina, you mention in your testimony yeur famlharlty
with implementation of the language minority provisions in Cali-
fornia, Hawaii, and New York. Might you be able tq present to the .
committee your views on how the section is being implemented in
Hawaii and in New York.

Do you have any views on that?

Mr. TrasvINA. If I could start with the latter State first, the
State of New York. I understand that it is being implemented very
well, and that the local officials have found it is not burdensome at
all. 1 believe the attorney general of New York, Mr. Abrams,
testified to that effect last week. The local people—director of
board of elections, Betty Dolan, has said it's just another part of
the system. It's working well. I think the commumty people in
{{mgs County are very supportive of it, and there’s good coopera--

ion

As far as I can tell, it's working well in the State of New York.
It’s not burdensome, and the bilingual provisions are going out at a
very low cost.
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" In terms of Hawalii, there are other problems. And I think part
of it has to do with the type of voting machine that’s used there. It
is inherently more e)ﬁ)ensive to conduct elections with that type of
system they use in Honolulu than if they used the other t, of
machine, which is called a Votamatic, which 70 percent of Califor-
nia uses. I think about a third of the ballots cast around the
country are used on the other type of computer card system.

So I think in Hawaii, there has been some sentiment that the act
was not tailored well to their specific needs, although I understand
tgeir bailout suit was not successful. I'm not particularly clear on
that. )

I have lookéd at a lot of data on materials and on costs in
Hawaii, and I have not been at all persuaded that the act is not
needed there. I think while some officials in Hawaii say that there
is no need, we still see low registration and turnout figures, as
least as of 1978. I think that a lot of the advancements made in
San Francisco would be very well used in Hawaii.

Ms. Davis. I suggested earlier to one of the previous witnesses
that the thrust of your testimony suggested that the Voting Rights
Act has required a certain creativity on the part of election offi-
cials, that perhaps they were not required to manifest prior to its
enactment. Might you share with the committee, based on our
experience with implementation of section 203, the kind of ingredi-
ents, let’s say, that would be necessary in order to implement
section 203 effectively, so that there's participation, both from the
beneficiaries of the act and from those who were required to imple-
ment the act. o : .

Mr. TrasviNA. I've included some of the details of what San
Francisco has done within my written testimony. I think the Feder-
al Election Commission stated very well in its 1979 study, that you
can't just get the voter registration cards and put them out some-
where. There has to be .inks between the community groups and
the community that is to be served and the local officials.

And I think the pamphlets, the voter registration cards, won’t do
anyone any good, unless they're really being used. And we have to
take that creative step to make sure that they’re being used. For
example, California has voter registration cards at the McDonald’s
restaurants, which are used by a lot of low-income people, and they
are in the appropriate neighborhoods. So I think just steps like
that will make sure that the right to vote and the ability to vote is
made available to all citizens, and a lot of our efforts in San
Francisco, although they have been tailored to meet the require-
ments of the act, go beyond just dealing with the Hispanic and the
Asian communities in San Francisco.

They affect all sectors of the city, and every citizen, I believe, has
been benefited by the Voting Rights Act, regardless of their ethnic
background.

Ms. Davis. Thank you.

Mr. Epwarbps. Mr. Boyd?

Mr. Boyp. No questions. ,

Mr. Epwarbps. Your testimony was very helpful, and we appreci-
ate the good news from San Francisco and from California, general-
ly. There has been very wide misunderstanding of the purposes and

- implementation of the act in California, but California, our own
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State, doesn’t have too good a history on civil rights, anyway, as
you Know.

Mr. TrasvINA. That'’s a sad fact; yes, sir.

Mr. Epwarps. Something that’s not too well known, but it’s
improving all the time. And certainly, organizations like your com-
mittee and the kind of work that you do are very, very helpful, and
we appreciate your coming here today and helping the subcommit-
tee arrive at an appropriate disposition. Thank you.

Mr. TrasviNa. Thank you. I appreciate your patience as well.

Mr. Epwarps. The committee is adjourned.

[Whereupon, at 1:50 p.m., the hearing was adjourned.]



EXTENSION OF THE VOTING RIGHTS ACT

TUESDAY, JUNE 23, 1981

Housk oF REPRESENTATIVES,
SuBcoMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 2 p.m., in room 2141, Rayburn House
Ofﬁc.c(al Building, Hon. Don Edwards (chairman of the subcommittee)
presiding.

Present: Representatives Edwards, Schroeder,-Washington, Hyde,
Sensenbrenner, and Lungren.

Staff present: Helen C. Gonzales and Ivy L. Davis, assistant
counsel, and Thomas M. Boyd, associate counsel..

Mr. Epwarps. The subcommittee will come to order. We are
continuing hearings on the extension of the Voting Rights Act of
1965. We are pleased as our first witness bod%?r to have Mark
Stepp, who is vice president of the International Union of the Auto
Workers. Mr. Stepp, we welcome you. Will you introduce your
colleague, and you may proceed.

[The prepared statement of Marc Stepp follows:]

PREPARED STATEMENT OF MaRc STEPP, VICE PRESIDENT, INTERNATIONAL UNION,
UNITED AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS OF
AMERICA—UAW

Mr. Chairman, I would like to thank the members of this Subcommittee for
permitting me to appear before you today as an advocate of House Bill 3112 which
will extend the Voting Rights Act of 1965. My testimony reflects the consensus of
UAW leadership and membership.

We join with numerous organizations affiliated with the Leadership Conference
on Civil Rights and concerned Democrats and Republicans in support of House Bill
3112 because this bill guarantees continuation of the open door policy which will
permit more of our citizens to vote. .

Those who are familiar with the South are aware of the pressures that have been
used to keep black people from voting. In addition to the literacy tests, there has
been violence, irregular registration hours, loss of jobs, reprisals, evictions, loss of
credit, and many other forms of intimidation and retaliation to keep these citizens
from exercising their right to vote.

The following incidents occurred during peaceful efforts to register blacks in
Alabama in 1965, before the Voting Riﬂlots Act became law:

- February 18, 1965—Jimmie Lee Jackson, a Selma black, was shot in the stomach
and clubbed in the head bg Alabama State Troopers, according to his own statement
and died February 26, 1965. -

On March 7, 1965, Alabama State Troopers, under orders from Governor George
Wallace, used tear gas, nightsticks, and whips to halt a march from Selma to
Montgomery, the state capitol. About 40 persons were severely injured in this
march in st{})port of voting rights.

A white Unitarian minister from Boston, James Reeb, 38, died March 11, 1965, of
gl;tlxll fractures by white men who clubbed him in the head on March 9, 1965 in

ma.

(1925)
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It was violence of this nature that caused Congress to act and pass the Voting
Rights Act which President Lyndon B. Johnson signed into law on August 6, 1965.

ased on a reasonable degree of certainty, we believe that if the Act is not
. extended as proposed, intimidation and retaliation on a large scale will return. We
should not forget the Northern states also have provisions in their laws which place
educational, economical, or other barriers in the paths of those who seek to exercise
their constitutional rights.

An Office of Education study has determined that there are 23 million Americans,
age 16 and over, who are functionally illiterate. The study further indicated that 26
million citizens cannot pass the written requirement of a driver’s test nor can they
complete a job application. Many cannot even read the “help wanted” ads. The
study did not conclude, however, that these millions could not exercise their right to
vote with prudence and good judgment. While the educational system has failed
these individuals, the political systern must not compound this ini':lstice by denyin
this groug their constitutional rights. It is essential, therefore, that Section 4 an
Section 201 which ban literacy tests nationwide be continued.

We must restore Section 2 of the Act, which addresses the 15th Amendment of
the U.S. Constitution, to the original understanding before the 1980 Mobile vs.
Bolden U.S. Supreme Court decision that suggested direct evidence of specific intent
is necessary to prevail in court. It should noted that the Act with its original
meaning (i.e., any voter can sue in Federal Court if his or her right is abridged or
denied on account of race) did not result in a large number of court cases.

The Constitution and Federal Government made a fundamental commitment to
the black America people over 100 years ago. America has yet to fulfill this basic
constitutional guarantee of providing every American, regardless of race or color,
the right to register and vote. It is essential that we at least continue to make good
this century-old promise of the 15th Amendment. We also note that the women of
America were given the right to vote under the 19th Amendment some 50 years
after the effective date of the 15th Amendment.

Is it asking too much today that every American, regardless of race, color, creed,
sex or national origin, has an opportunity to participate in the democratic process of
registration and voting?

e are indeed in critical times in our nation, with widespread disenchantment
over the gap between principle and practice in our society, and what Congress does
now with respect to extension of the Voting Rights Act of 1965 can contribute
substantially to a restoration of faith in the democratic process.

As you are aware, the pre-clearance provisions of Section 5 are due to expire after
August 6, 1982. We believe that any change in voting or election r rucedures that
could have the potential for discriminating against minority voters ir covered states
must require preclearance under Section 5. We all recognize that a shift from
literacy tests to racial gerrymandering, at-large elections and other methods of
manipulating the election system and diluting the votes of minority voters contin-
ues. For example, additional sophisticated methods have emerged for diluting the
minority vote such as discriminatory annexations, switching from election to ap-
pointment of public officials, polling place changes, all designed to nullify the
minority vote. You find yourself with the right to vote in one hand and that right
being sabotaged by these discriminatory techniques in the other. Section 5, there-
fore, continues to plag:cn important role in curbing these abuses.

It is evident that tion 5 has had significant results in covered states where
Black and Hispanic citizens have increased in both registration and voting in the
democratic process. It can further be demcnstrated by the rise in minority elected
officials, which would not have been possible without ion 5.

According to the National Coalition on Voter Participation, some 11 percent of
the 160 million eligible voters in America are black. Blacks constitute 16.8 percent
of the southern electorate, more than is found in the other regions of America,
Approximately 60 percent of the almost 5,000 black elected officials are in states
covered by the Voting Rights Act. ]

Voter registration figures indicate the number of blacks registered to vote in
southern states covered by the Act has doubled since 1965. Voter registration
information indicates Hispanic registration has increased by 30 percent nationwide
and 44 percent in the Southwest since passage of the 19756 amendment.

We must point out, however, that in those states covered by Section 5 of the
Votin% Rights Act, the percentage of eligible blacks registered is still disproportion-
ately lower than the percentage of eligible whites registered, and black -elected
officials hold only 5.6 percent of the elected offices, most of them relatively minor

itions. We are all aware that prior to Section 5 tEmg adopted, over 100 years of
diitégatiton uxln(der the 14th and 15th Amendments, along with earlier civil rights laws,
not work.
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We are aware that there are those in Congress who propose the elimination of
Section 6 of the 1965 Voting Rights Act. Others would like Section 5 applied to all
the States, but we, in the UAW, believe that Section 5 as it is presently tailored, is
proper and correct.

Let us examine the rate of the Attorney General's objections to discriminatory
voting law changes which will demonstrate that the protection of the Voting Rights
Act is as important today as when first enacted.

During the ten-year period between 1965 and 1975, the Attorney Genera)] lodged
404 objections to pro| election law changes.® .

Since 1975 when ion 5 coverage was expanded geographically, another 411
objections have been lodged. The Justice Department since 1975 has initiated or
intervened in 53 Voting Rights Act lawsuits and has been defendant in another 39.

The 1970 and 1975 amendments to the Act expanded Fre-elearance provisions to
include all or part of 22 states, including portions of California, Connecticut, Massa-
chusetts, Michigan, New Hampehire, and New York.

The pre-clearance rettxirement properly agplies to those areas of the country
where there have been the most problems with voting discrimination because of the
use of literacy tests and other discriminatory procedures which have resulted in
extnemel{ low rates of registration and voter turnout.

We believe the fact that the Attorney General has lodged over 800 Section 5
objections to discriminatory voting law ¢ es in those areas since the enactment
of the Act indicates there are still serious problems in those areas covered.

Expansion of the Act to cover all 50 States would not be cost efficient since it is
presently estimated that the number of staff needed to handle the increased volume
of election law submissions would quadruple. The paperwork alone would be astro-
nomical and would certainly be counter to the present call for less bureaucracy. It
would also divert attention and resources from the areas where the problems are
most acute.

Let’s deal with the cancer, not with the entire bodg

I am sure-that those who wish to expand Section 5 to cover the entire country are
aware that Section 3(c) of the preclearance requirement may be imposed in any
state or political subdivision not presently covered under Section 5. Section 3(c) may
be applied to any state in the country in the event a Federal District Court finds a
violation of the 14th or 16th Amendment to the Constitution.

The fact that this provision has seldom been invoked demonstrates that the
present coverage of the preclearance requirement has been appropriately tailored
to meet the need. .

Looking at the approximate 35,000 election law changes submitted for federal pre-
clearance under Section 5 of the Act and the fact that the Attorney General has
objected to about 2 percent, or 815, has resulted in some people suggesting that the
Act may no lon;ier be necessary. .

In the first place, most state and local governmental units covered by Section 5
. are aware of the requirement and are cautious about proposing changes that they
know would be objectionable under Section 5.

Section 5 was constructed on the notion that case-by-case litigation was time-
consuming and when finally adjudicated, the election is long over. -

Were it not for the federal preclearance requirement, over 800 lawsuits would
have had to be filed by the Justice Department or private plantiffs to obtain relief
from discriminatory voting law changes. We believe, therefore, that the cost of
enforcing Section 5 is low compared to cost of lawyer time, court time, litigant time
and monay which litigation to remedy these chdnges would have required.

We believe that the federal pre-clearance sroeedure is one of the most simple and
expeditious administrative procedures provided by the Federal Government. A cov-
ered state or political subdivision must show that voting law changes are not
discriminatory in purpose or effect, either to the Attorney General or the District
Court for the District of Columbia. For example, when changes are submitted to the
Justice Department, there are no forms to fill out and no formal hearings or
presentation of witnesses. All the proceedings can be conducted by phone or mail. It
18 amazing that those proponents of less government are in this instance proposing
more red tape and bureaucrl-:sy.

In most cases, the covered jurisdictions have chosen to submit the necessary
information indicating the non-discriminatory purpose and effect of the change to
the Justice Department rather than the District Court for the District of Columbia.

The present staff in the Justice Department, working under the supervision of the
Deé:artment attorneys, operates efficiently, without backlog.

ince 1965, this nation has taken great strides—we cannot take even one little
step backwards. Without the extension of the Voting Rights Act, the Justice Depart-
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ment may lose the authority to send federal observers to elections where possible
violations are expected.

The 1975 amendment under Section 203, requiring that certain states and local
jurisdictions provide assistance in other languages, must be extended in tact. We
recognize that in some areas of the nation hostility exists towards Hispanics, Native
Americans and other U.S. citizens, resulting in the inadequate enforcement of the
bi-lingual election process. On the overall, bi-lingual elections have opened up the
process to many first-time voters.

We believe that Section 203 should be extended seven (7) additional years as
pro in this bill, from 1985 to 1992, to insure uniform protection. If the Voting
Rights Act provisions are not extended, Blacks, Hispanics, and Native Americans,
now registered, would in many cases follow the path of retrogression, for the process
of re-registering would be a scroening of present registrants through the mill of
exclusion. If Congress does not extend the Voting Rights provisions until 1992, this
process of exclusion might well go on indefinitely.

On January 28, 1981, Secretary of State Alexander M. Haig, Jr., in a news
conference stated, ‘International terrorism will take the place of human rights in
our concern because it is the ultimate of abuse of human rights.” He further stated.
“It’s been my view, human rights is an essential and fundamental aspect of Ameri-
can foreign policy and domestic policy.”

The present activities by domestic terorists like the Ku Klux Klan and the
American Nazi Party, in reviving racial polarization and violence, make it even
more critical that we continue the Voting Rights Act of 1965.

We are sure that every one is familiar with the midnight rides of—not Paul
Revere—but the K.K.K. These domestic terrorists have intimidated, beaten and
mt:’rdered blacks as they attempted to exercise the fundamental rights to register
and vote. :

Now that the Klan has increased their activities, it would be ill-advised for the
Federal Government to back off of its commitment to the citizens the Voting Rights
Act was intended to protect.

Any backward move would be a signal to these domestic terrorists to increase
those acts of violence that mark their past.

The Voting Rights Act of 1965 is an important, lasting product of the civil rights
movement of the sixties. It was through the dreams and blood of such individuals as
Dr. Mertin Luther King, Jr., leader of the peaceful marches in Selma—President
John F. Kennedy—President Lyndon B. Johnson, who submitted the Act proposals
to Congress and then signed it into law—Rosa Parks—Viola Liuzzo—and countless
others who risked their very lives to ensure the civil rights of others—that 1965
Voting Rights Act became a reality.

It further saddened us to note that during the period from 1960 to the spring of
1965 over 25 Americans, both black and white, died at the hands of domestic
terrorists while working for every American’s “Civil Rights” in the South.

We cannot afford to remove this safeguard that allows United States citizens to
participate fully in our nation’s democratic process. This nation is indeed in trou-
bled times, and Congress cannot afford to send any signals to domestic terrorist
groups, or others, that the safeguards of the gains as a result of the Voting Rights
Act will not be continued intact. We of the UAW believe that the foregoing,
together with the other provisions of H.R. 3112, will demonstrate that there can be
no compromise with the right to register and vote or with those forces who would
deny this right.

Once again, thank you.

TESTIMONY OF MARC STEPP, VICE PRESIDENT, INTERNATION-
AL UNION, UNITED AUTOMOBILE, AEROSPACE AND AGRICUL-
TURAL IMPLEMENT WORKERS OF AMERICA—-UAW, ACCOM-
PANIED BY DAVID OFFENHEISER -

Mr. Stepp. Thank you, Mr. Chairman. I do have with me Mr.
David Offenheiser.

Mr. Chairman, I would like to thank the members of the subcom-
mittee for permitting me to appear before you today, as an advo-
cate of House bill 3112, which will extend the Voting Rights Act of
1965. My testimony reflects the consensus of the UAW leadership
and membership.
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We join with numerous organizations affiliated with the Leader-
ship Conference on Civil Rights and concerned Democrats and
Republicans in support of House bill 3112, because this bill guaran-
tees continuation of the open door policy which will permit more of
our citizens to vote.

Those who are familiar with the South are aware of the pres-
sures that have been used to keep black people from voting. In
addition to the literacy test’s there has been violence, irregular
registration hours, loss of jobs, reprisals, evictions, loss of credit,
and many other forms of intimidation and retaliation to keep these
citizens from exercising their right to vote.

The following incidents occurred during peaceful efforts to regis-
ter blacks in Alabama in 1965, before the Votings Rights Act
became law:

On February 18, 1965, Jimmie Lee Jackson, a Selma black, was
shot in the stomach and clubbed in the head by Alabama State
ir%%pers, according to his own statement, and died February 26,

965.

On March 7, 1976, Alabama State troopers under orders from
Gov. George Wallace, used tear gas, nightsticks, and whips to halt
a march from Selma to Montgomery, the State capital. About 40
perlfons were severly injured in this march in support of voting
rights

A white Unitarian minister from Boston, James Reeb, 38, dies
March 11, 1965 of skull fractures by white men who clubbed him in
the head on March 9, 1965, in Selma. .

It was violence of this nature that caused Congress to act and
pass the Voting Rights Act which President Lyndon Johnson
signed into law on August 6, 1965.

Based upon a reasonable degree of certainty, we believe that if
the act is not extended as proposed, intimidation and retaliation on
a large scale will return. We should not forget the northern States
also have provisions in their laws which place educational, eco-
nomical, or other barriers in the paths of those who seek to exer-
cise their constitutional rights. ~

An Office of Education study has determined that there are 23
million Americans, age 16 and over, who are functionally illiterate.
The study further indicated that 26 million citizens cannot pass the
written requirement of a driver’s test nor can they complete a job
application. Many cannot even read the “help wanted” ads.

The study did not conclude, however, that these millions could
not exercise their right to vote with prudence and good judgment.
While the educational system has failed these individuals, the po-
litical s%stem must not compound this injustice by denying this
group their constitutional rights. It is essential, therefore, that
section 4 and section 201 which ban literacy tests nationwide be
continued.

We must restore section 2 of the act, which addressed the 15th
Amendment of the U.S. Constitution, to the original understanding
before the 1980 Mobile v. Bolden U.S. Supreme Court decision that
suggested direct evidence of specific intent is necessary to prevail
in court. It should be noted that the act with its original meaning,
that is, any voter can sue in Federal court if his or her right is
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abridged or denied on account of race, did not result in a large
number of court cases.

The Constitution and Federal Government made a fundamental
commitment to the black American people over 100 years ago.
America has yet to fulfill this basic constitutional guarantee of
providing every American, regardless of race or color, the right to
register and vote. It is essential that we at least continue to make
good this century-old promise of the 15th amendment. We also note
that the women of America were given the right to vote under the
19th amendment some 50 years after the effective date of the 15th
amendment.

Is it asking too much today that every American, regardless of
race, color, creed, sex, or national origin, has an opportunity to
participate in the democratic process of registration and voting.

We are indeed in critical times in our Nation, with widespread
disenchantment over the gap between principle and practice in our
society, and what Congress does now with respect to extension of
the Voting Rights Act of 1965 can contribute substantially to a
restoration of faith in the democratic process. -

As you are aware, the preclearance provisions of section 5 are
due to expire after August 6, 1982. We believe that any change in
voting or election procedures that could have the potential for
discriminating against minority voter in covered states must re-
quire preclearance under section 5. We all ‘recognize that a shift
from literacy tests to racial gerrymandering, at-large elections and
other methods of manipulating the election system and diluting the
votes of minority voters continues.
~ For example, additional sophisticated methods have emerged for
diluting the minority vote such as discriminatory annexations,
switching from election to appointment of public officials, polling
place changes, all designed to nullify the minority vote. You find
yourself with the right to vote in one hand and that right being
sabotaged by these discriminatory techniques in the other. Section
5i)therefore, continues to play an important role in curbing these
abuses.

It is evident that section 5 has had significant results in covered
states where Black and Hispanic citizens have increased in both
registration and voting in the democratic process. It can further be
demonstrated by the rise in minority elected officials, which would
not have been possible without Section 5.

According to the National Coalition on Voter Participation, some
11 percent of the 160 million eligible voters in America are black.
Blacks constitute 16.8 percent of the southern electorate, more
than is found in the other regions of America. Approximately 60
percent of the almost 5,000 black elected officials are in States
covered by the Voting Rights Act.

Voter registration figures indicate the number of blacks regis-
tered in Southern States covered by the Act has doubled since
1965. Voter registration information indicates Hispanic registration
has increased by 30 percent nationwide and 44 percent in the
Southwest since passage of the 1975 amendment.

We must ﬂoint out, however, that in those states covered by
section 5 of the Voting Rights Act, the percentage of eligible blacks
registered is still disproportinately lower than the percentage of
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eligible whltes registered, and black elected officials hold only 5. 6
percent of the elected offices, most of them relatively minor posi-
tions. We are all aware that prior to section 5 being adopted, over

100 years of litigation under the 14th and 15th amendments, along
with earlier civil rights laws, did not work.

"We are aware that there are those in Congress who propose the
elimination of section 5 of the 1965 Voting Rights Act. Others
would like section 5 applied to all States, but we, in the UAW,
believe that Section 5 as it is presently tailored, is proper and
correct.

Let us examine the rate of the Attorney General’s objections to
discriminatory voting law changes which will demonstrate that the
protection of the Voting Rights Act is as important today as when
first enacted.

During the 10-year period between 1965 and 1975, the Attorney
General lodged 404 objections to proposed election law changes.

Since 19756 when section 5 coverage was expanded geographically,
another 411 objections have been lodged. The Justice Department
since 1975 has initiated or intervened in 53 Voting Rights Act
lawsuits and has been defendant in another 39.

The 1970 and 1975 amendments to the act expanded preclear-
ance provisions to include all or part of 22 States, including por-
tions of California, Connecticut, Massachusetts, Michigan, New
Hampshire, and New York.

The preclearance requirement properly applies to those areas of
the country where there have been the most problems with voting
discrimination because of the use of literacy tests and other dis-
criminatory procedures which have resulted in extremely low rates
of registration and voter turnout.

We believe the fact that the Attorney General has lodged over
800 section 5 objections to discriminatory voting law changes in
those areas since the enactment of the act indicates there are still
serious problems in those areas covered.

Expansion of the act to cover all 50 States would not be cost
efficient, since ‘it is presently estimated that the number of staff
needed to handle the increased volume of election law submissions
would quadruple. The paperwork alone would be astronomical and
would certainly be counter to the present call for less bureaucracy.
It would also divert attention and resources from the areas where
the problems are most acute.

Let’s deal with the cancer, not with the entire body.

I am sure that those who wish to expand section 5 to cover the
entire country are aware that section 3(c) of the preclearance re-
quirement may be imposed in any State or political subdivision not
presently covered under section 5. Section 3(c) may be applied to
any State in the country in the event a Federal district court finds
a violation of the 14th or 15th amendment to the Constitution.

The fact that this provision has seldom been invoked demon-
strates that the present coverage of the preclearance requirement
has been appropriately tailored to meet the need.

"Looking at the approximate 35,000 election law changes submit-
ted for Federal preclearance under section 5 of the act and the fact
that the Attorney General has objected to about 2 percent or 815,
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has resulted in some people suggesting that the act may no longer
be necessary.

In the first place, most State and local governmental units cov-
ered by section 5 are aware of the requirement and are cautious
about proposing change that they know would be objectionable
under section 5

Section 5 was constructed on the notion that case-by-case litiga-
tion was time-consuming and when finally adjudicated, the election
is long over. .

Were it not for the Federal preclearance requirement, over 800
lawsuits would have had to been filed by the Justice Department or .
private plaintiffs to obtain relief from discriminatory voting law
changes. We believe, therefore, that the cost of enforcing section 5
is low compared to cost of lawyer time, court time, litigant time
and money which litigation to remedy these changes would have
required.

We believe that the Federal preclearance procedure is one of the
most simple and expeditious administrative procedures provided by
the Federal Government. A covered State or political subdivision
must show that voting law changes are not discriminatory in pur-
pose or effect, either to the Attorney General or the district court
for the District of Columbia.

For example, when changes are submitted to the Justice Depart-
ment, there are no forms to fill out and no formal hearings or
presentation of witnesses. All the proceedings can be conducted by
phone or mail. It is amazing that those proponents of less govern-
ment are in this instance proposing more redtape and bureaucracy.

In most cases, the covered jurisdictions have chosen to submit
the necessary information indicating the nondiscriminatory pur-
pose and effect of the change to the Justice Department rather
than the district court for the District of Columbia.

The present staff in the Justice Department, working under the
supervision of the Department attorneys, operates efficiently, with-
out backlog. -

Since 1965, this Nation has taken great strides—we cannot take
even one little step backward. Without the extension of the Voting
Rights Act, the Justice Department may lose the authority to send
ngeral observers to elections where possible violations are expect-
ed.

The 1975 amendment under section 202, requiring that certain
States and local jurisdictions provide assistance in other languages,
must be extended intact. We recognize that in some areas of the
Nation hostility exists toward Hispanics, native Americans, and
other U.S. citizens, resulting in the inadequate enforcement of the
bilingual election process. On the overall, bilingual elections have
opened up the process to many first-time voters.

We believe that section 203 should be extended 7 additional
years as proposed in this bill, from 1985 to 1992, to insure uniform
protection. If the Voting Rights Act provisions are not extended,
blacks, Hispanics and native Americans, now registered, would in
many cases follow the path of retrogression, for the process of
reregistering would be a screening present registrants through the
mill of exclusion. If Congress does not extend the Voting Rights
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Act provisions under 1992, this process of exclusion might well go
on indefinitely.

On January 28, 1981, Secretary of State Alexander M. Haig, Jr.,
in a news conference stated, “International terrorism will take the
place of human rights in our concern, because it is the ultimate of
abuse of human rights.” He further stated, “It's been my view,
human rights is an essential and fundamental aspect of American
foreign policy and domestic policy.”

The present activities by domestic terrorists like the Ku Klux
Klan and the American Nazi Party, in reviving racial polarization
and violence, make it even more critical that we continute the
Voting Rights Act of 1965.

We are sure that everyone is familiar with the midnight rides
of—not Paul Revere, but the KKK. These domestic terrorists have
intimidated, beaten and murdered blacks as they attempted to

exercise the fundamental rights to register and vote.

" Now that the Klan has increased its activities, it would be illad-
vised for the Federal Government to back off of its commitment to
the citizens the Voting Rights Act was intended to protect.

Any backward move would be a signal to these domestic terror-
ists to increase those acts of violence that mark their past.

The Voting Rights Act of 1965 is an important, lasting product of
the civil rights movement of the 1960’s. It was through the dreams
and blood of such individuals as Dr. Martin Luther King, Jr.,
leader of the peaceful marches in Selma; President John F. Kenne-
dy; President Lyndon B. Johnson, who submitted the act proposals
to Congress and then signed it into law; Rosa Parks; Viola Liuzzo;
angd countless others who risked their very lives to insure the civil
rights of others that the 1965 Voting Rights Act became a reality.

It further saddens us to note that during the period from 1960 to
spring of 1965 over 25 Americans, both black and white, died at the
hands of domestic terrorists while working for every American’s
civil rights in the South.

We cannot afford to remove this safeguard that allows U.S.
citizens to participate fully in our Nation’s democratic process.
This Nation is indeed in troubled times, and Congress cannot
afford to send any signals to domestic terrorist groups, or others,
that the safeguards of the gains as a result of the Voting Rights
Act will not be continued intact.

We of the UAW believe that the foregoing, together with the
other provisions of H.R. 3122, will demonstrate that there can be
no compromise with the right to register and vote or with those
forces who would deny this right.

Once again, thank you.

Mr. Epwarps. Thank you very much, Mr. Stepp, for very clear
and most scholarly and lawyerlike testimony. }\)Ne appreciate it
very much.

Mr. Hyde? o

Mr. Hype. Mr. Chairman, I ask unanimous consent that the
committee meeting this afternoon be permitted to be covered in
whole or in part by radio broadcast, television broadcast, and/or
still photography pursuant to rule 5 of the committee.

Mr. EpwARbs. Is there objection? .

{No response.]
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Mr. Epwarps. The Chair hears none; it is so ordered.

The Chair would like to announce that after the July recess
which I believe ends around July 7 or 8, in the middle of next
month, the subcommittee plans to mark up this piece of legislation
and, hopefully, report it to the full committee. .

The gentleman from Illinois, Mr. Washington. :

Mr. WasHINGTON. I also wish to thank you for your very cogent
testimony, Mr. Stepp. One of the recurring cries in opposition that
we have heard to the reauthorization of section 5, the preclearance
section, has been that it places an onus upon the covered States,
the covered jurisdictions. And this argument has been made time
and time again. But for my purposes, you answer that very, very
well on page 7, when you point out that under section 3(c), any
jurisdiction can be covered if they go through the process of the
district courts and indicate that the same tripping mechanisms
which exist in other States to bring about the trends, can also be

"~ used there.

I think that is an adequate answer to the argument that they
have been singled out. It is true, is it not, sure that those States
singled out were done so because of a pattern of conduct stretching
over a period of years, and that the States not covered in the main
didn’t have that pattern, but notwithstanding that, I think Con-
gress was very fair in indicating quite clearly that if anyone resort-
ed to that kind of activity, they could be covered under section 3.
And I assumed that is the purport of your comments on page 7.

Mr. Stepp. That is correct, Congressman.

Mr. WasHINGTON. On page 10, another very keen observation
you make here, you talk about violence, and you quote Secretary
Haig. Are you now, in effect, saying here that if section 5 is not
extended it would, in effect, make it more difficult for minorities to
be elected in the covered States? Since they could not be adequate-
ly elected in those covered States, it would follow that they would
have less control over government and less control over police, and
consequently, violence might reign again in those covered jurisdic-
tions? Is that your point? ‘

Mr. StePp. Yes, sir, that is quite our point, Congressman.

Mr. WasHINGTON. It is an excellent point, and I would it would
be repeated over and over again, because some people miss the
purport. They seem to think that registering and voting is just
some esoteric experience one goes through just to call himself a
citizen, but it has vory practical results, very practical manifesta-
tions, and one is to control the machinery of government that
controls violence, that can see that city services are given, et
cetera, et cetera, and that is a very good point. And I am glad you
brought it to our attention, Mr. Stepp.

Mr. Sterp. Thank you.

Mr. WASHINGTON. I yield the balance of my time.

Mr. Epwarps. The gentleman from Illinois, Mr. Hyde.

Mr. Hype. Thank you, Mr. Chairman. If I may impose on the
subcommittee to briefly—let me say that I have no questions of
this witness. His statement was very cogent and complete. And I
have no questions, if he wishes to be on his way.

Mr. EpwARDps. Mr. Sensenbrenner. ’
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Mr. SENSENBRENNER. I would like to commend the witness on his
statement. I have no questions, and I understand you are off to the
airport.

Mr. Epwarps. Thank you very much.

Mr. Stepp. Thank you very much.

Mr. EpwARrbs. Mr. Hyde.

Mr. Hype. Thank you very much, Mr. Chairman. Last week I
introduced H.R. 3948, the bill designed to create a bailout system
for jurisdictions covered under the Voting Rights Act and extend
the section 5 provisions in place indefinitely. Controversy has de-
veloped over the language contained in section 5 of my bill. Major-
ity counsel believes it might alter existing section 5 by affecting
the types of submissions sent to Washington.

Legisative counsel who drafted the bill believes no such effect
would occur.

In order to avoid misunderstanding, I intend at the appropriate
time to offer a technical amendment striking section 5 of my bill,
thereby retaining without change, section 5 of the Voting Rights
Act. It is not my intention to alter in any way the obligations
section 5 requires from covered jurisdictions. I am informed that
the language in section 5 of my bill was included for purposes of
drafting clarity. Unfortunately, it has had the opposite result.

1 will, therefore, move to strike it during subcommittee markup.

Mr. Chairman, on Wednesday, June 10, 1981, the Subcommittee
heard testimony by the Honorable Daniel R. McLeod, attorney
general of the State of South Carolina. During the question and
answer period I expressed my very deep concern for the fact that
the South Carolina Senate, though it represents a black population
of nearly 950,000, has no blacks among its 46 members.

Mr. McLeod, in response to a question I asked about the way
senatorial districts were drawn, responded that the South Carolina
reapportionment decisions had been litigated and upheld in Morris
v. Klinger. I have since discovered that the correct title of the case
is Morris v. Gressette, 432 U.S. 491(1977) and that the South Caroli-
na reapportionment decisions were indeed upheld, though not on
the merits, as Mr. McLeod suggested.

As you know, Mr. Chairman, section 5 requires that the Attorney
General object within a 60-day period or whatever the State and
local jurisdiction passes with regard to elections goes into effect.
Section 5 does not require an affirmative statement by the Attor-
ney General that the relevant change is without racially discrimi-
natory purpose or effect.

In Morris v. Gressette, a reapportionment plan for the South
Carolina Senate was enacted into law on May 6, 1972, and because
it had been consolidated with a previous plan tried in the District
Court for the District of South Carolina, it was filed with that
court and submitted to the U.S. Attorney General on May 12 for
preclearance under section 5. On June 30, over a month later, the
Attorney General notified South Carolina that he would interpose
no objection to the plan but rather would defer to whatever the
District Court for the District of South Carolina decided.

His failure to object was challenged in a suit brought in the
District Court for the District of Columbia and the Attorney Gener-
al, in response, stated that in his view the South Carolina reappor-
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tionment plan was unconstitutional but that he would not inter-
pose an objection in deference to the ruling of the District Court
for the District of South Carolina.

On July 19, 1973, more than 60 days following the original sub-
mission under section 5, the District of Columbia District Court
directed the Attorney General to consider the plan without regard
to the South Carolina District Court’s decision, and the next day,
July 20, the Attorney General interposed an objection to the plan.
The title of the District of Columbia case is Harper v. Kleindienst.
Mr. McLeod also makes reference to it in his testimony.

The Supreme Court reviewed the Attorney General's right to
make an objection after the expiration of the statutory 60-day
period. In so doing, it once again noted, as I have done throughout
these hearings, that the section 5 remedy is an “unusual” and
“severe’’ procedure and that compliance with it is measured ‘‘solely
by the absence,” for whatever reason, of a timely objection on the
part of the Attorney General.

The Court went on to hold that the Attorney General’s objection
in A{%rris v. Gressette was untimely and therefore procedurally
invalid.

Having read the transcript of our June 10 hearing, I noted the
concerns of my colleague from Illinois, Mr. Washington, that Mr.
McLeod’s recollection of the Morris case was somewhat different
from his. I hope this clarification will be of assistance to him and
the membership of the subcommittee.

Thank you, Mr. Chairman.

Mr. WasHINGTON. Mr. Chairman.

Mr. EpwARDs. The gentleman from Illinois.

Mr. WasHINGTON. I wonder if Mr. Hyde might make a copy of
that available. I might want to respond for the record.

Mr. Epwarps. We will have to recess for about 10 minutes,
because there is a vote in the House of Representatives, after
which time we will have the great pleasure and honor of hearing
from Coretta Scott King and Geraldine Thompson. We'll move
right along.

Recess.] .

Mr. EpwARrDs. The subcommitee will come to order. - '

It is our pleasure now to hear from Mrs. Coretta Scott King, who
is president of the King Center in Atlanta, Ga., and, of course, one
of America’s leading advocates and champions of civil rights.

And accompanying Mrs. Coretta Scott King is Ms. Geraldine
Thompson. Ms. Thompson is the executive director of the voter
education project in Atlanta, Ga.

And before you begin your testimony, I would yield to the gentle-
man from Illinois, Mr. Washington.

Mr. WasHINGTON. Yes. Mrs. King, I want to join the chairman,
with gusto, in welcoming fyou before this committee, not just be-
cause of the greatness of your late husband, who was greatly
responsible for the passage of the Voting Rights Act, but also
because, in your own right, you have shown a continuing interest
to the whole gambit of human rights.

At this time, we need your voice, we need your cogent arEu-
ments, we need your presence, we need your credibility in this
country to let people know that this act, perhaps above any other,
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must be continued for the good of the country, not just for black
people or Spanish people. But unless these people are brought into
the mainstream of the whole electoral process, the country is not
only a sham and a joke, but there will be trouble.

So, I welcome you here today. I know you've been here more
times than I have, but it is a pleasure to see you here.

Thank you very much.

Mr. Epwarbps. Mr. Hyde.

Mr. HypE. Thank you, Mr. Chairman.

I associate myself with the remarks of my two colleagues. Mrs.
King, what you have to say will be important and will be influen-
tial. And I, too, welcome you.

Mr. EpwaRrps. You may proceed.

[The prepared statement of Coretta Scott King follows:]

PREPARED STATEMENT OF CORETTA Scort KING ON EXTENSION oF THE VoOTING
RiguTts Acrt or 1965

Mr. Chairman, your distinguished colleagues, I am honored to testify in behalf of
the extension of the Voting Rights Act of 1965.

More than any other piece of legislation in the history of the Nation, the Voting
Rights Act of 1965 stands as a monument to America’s commitment to genuine
democracy. Although this Nation was founded on the sacred promise of democracy,
and although the fifteenth amendment to the Constitution prornised to extend the
franchise to people of all races, until 1965, democracy was just another broken
promise to America's black citizens.

Except for a brief interlude during the “reconstruction” period of the 1870’s,
Black Americans had not been permitted to freely exercise their democratic rights
until the Voting Rights Act of 1965 was passed. In fact, the experience of recon-
struction is a good illustration of how fragile hard-won gains can be without a solid
legislative guarantee. That is why the minority leadership of this country are
virtually unanimous on extending the Voting Rights Act with key provisions intact
and that is why this legislation is vitally important to the future of democracy in
the United States.

In a word, extending the Voting Rights Act means everything to minorities who
want to be a part of the pclitical life of this Nation.

Mr. Chairman, I am aware that there is a proposal which would eliminate section
5 of the Voting Rights Act, the “preclearance” provision. In my opinion this would
be a national tragedy and make a mockery out of one of the most important laws in
American history. Any proposal which eliminates or in any way weakens section 5
;)f the Voting Rights Act will have the effect of rendering this legislation meaning-
ess.

This is because section 5 is really the heart of this historic legislation. As you
know, one of the effects of the Voting Rights Act has been the virtual elimination of
the shameful practices of literacy tests and requiring poll taxes in elections in the
United States. This is a great victory for democracy. These, however, are only the
most crude forms of discrimination which have been employed to deny minority
citizens their voting rights, *

In their wisdom, the authors of the Voting Rights Act of 1965 anticipated the use .
of increasingly sophisticated devices that would be used to prevent minorities from
voting. As the testimony submitted to this committee so clearly illustrates, they
were absolutely right. These devices include: At-large elections; racial gerrymander-
ing; changing polling places; and annexation to dilute minority votes.

y requiring Federal review of proposed election law changes, section 5, more
than any other provision of the Voting Rights Act of 1965, enforces the 15th
amendment to the Constitution. I can not agree with those who say that section 5 is
unfair in its application or that it labels certain States as “racist.”’ This is nonsense.
The nine States and scores of localities around the Nation are required to obtain
preclearance because they have a history of abusive and discriminatory election
practices. These are also precisely the States which have the highest proportion of
potential minority voters, so it comes as no surprise that preclearance is required.

Mr. Chairman, a succession of distinguished witnesses have appeared before this
committee to show why 'Freclearance is desperately needed. In addition, it is a
matter of record that the Justice Department has objected to some 800 preclearance
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requests since the Voting Rights Act was signed in 1965. Fully half of these pro- -
posed changes in local election laws have been blocked. Yet, even if this occurred
only once, instead of four hundred times, the preclearance requirement is worth-
while. Free exercise of voting rights are so fundamental to American democracy
that we can tolerate no incidents of tampering with elections.

As it happens, the Justice Department has objected to more election proposals in
my home State of Georgia than in any other State. Over the years, proposed
election changes in Georgia have been challenged by the Justice Department 225
times, out of a total of 811 for the entire Nation. I think Professor Sherman, in his
testimonilsbefore this committee, showed quite clearI{ exactly how voter discrimina-
tion works in Georgia and other areas subject to preclearance.

Mr. Chairman, the preclearance requirement is the most simple and cost-effective
way to insure that the spirit and intent of the fifteenth amendment to the Constitu-
tion is honored. In an age when Americans are becoming increasingly concerned
about the costs and paperwork of the business of government, section 6§ of the
Voting Rights Act has saved the taxpayer enormous sums in costly litigation and
court backlogs. There can be no question that this is the most inexpensive approach
to challenging abuses of voting rights.

In the years since the Voting Rt%hts Act was passed, Black Americans have made
impressive progress in the area of political representation. The number of Blacks
registered to vote in key Southern States has doubled since 1965. This would not
have been possible without the Voting Rights Act. Equally, registration of Hispanic
citizens has increased thirty percent since 1975 when Congress strengthened the act
by addi li:ovisions for bilingual materials and assistance.

We still have a long way to go, however, before we can say that minorities need
no longer be concerned about discrimination at the polls. Blacks, Hispanics, Native
Americans and Asian Americans are grossly under-represented at every level of
government in America. If we are gomﬁ to make our timeless dream of justice
through democracy a reality, the Voting Rights Act must not be weakened. It must
be strengthened and extended until all Americans achieve fair representation in
Government.

I therefore strongly sup&rt the legislation providing for extension of the Voting
Rights Act introduced by Chairman ino in the House and the identical versions
introduced by Senators Kennedy and Mathias in the United States Senate. This
legislation will extend to 1992 the provisions of the Voting Rights Act, including
section 5, the preclearance provision.

In closixﬁ. Mr. Chairman, let me just say that I was B,Privileged to join my
husband, Martin Luther King, Jr. during the Selma to Montgomery march for
voting rights in 1965, which resulted in the legislatipn we are discussing today. As
the parents of four young children, we were often cautious about marching together
for security reasons. But voting rights was of such great importance that we decided
to march together. If necessary, I'm ready to march again because genuine voting
rights for Americans of all races and ethnic groups is really the heart and soul of
the American dream.

TESTIMONY OF CORETTA SCOTT KING, PRESIDENT, THE KING
CENTER, ATLANTA, GA.

Mrs. KiNGg. Thank you, Mr. Chairman and your distinguished
colleagues, Mr. Washington and Mr. Hyde.

I am honored to testify on behalf of the extension of the Voting
Rights Act of 1965. .

ore than any other piece of legislation in the history of this

Nation, the Voting Rights Act of 1965 stands as a monument to
America’s commitment to genuine democracy. Although this
Nation was founded on the sacred promise of democracy, and al-
though the 15th amendment to the Constitution promised to
extend the franchise to people of all races, until 1965, democracy
was just another broken promise to America's black citizens.

Except for a brief interlude during the “reconstruction’” period of
the 1870’s, black Americans had not been permitted to freely exer-
cise their democratic rights until the Voting Rights Act of 1965 was
passed. In fact, the experience of reconstruction is a good illustra-
tion of how fragile hard-won gains can be without a solid legisla-
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tive guarantee. That is why the minority leadership of this countr
are virtually unanimous on extending the Voting Rights Act wit
key provisions intact, and that is why this legislation is vitally
important to the future of democracy in the United States.

In a word, extending the Voting Rights Act means everything to
minorities who want to be a part of the political life of this Nation.

Mr. Chairman, I am aware that there is a proposal which would
eliminate section 5 of the Voting Rights Act, the preclearance
provision. In my opinion, this would be a national tragedy and
make a mockery out of one of the most important laws in Ameri-
can history. Any proposal which eliminates or in any way weakens
section 5 of the Voting Rights Act will have the effect of rendering
this legislation meaningless.

This is because section 5 is really the heart of this historic
legislation. As you know, one of the effects of the Voting Rights
Act has been the virtual elimination of the shameful practices of
literacy tests and requiring poll taxes in elections in the United
States. This is a great victory for democracy. These, however, are
only the most crude forms of discrimination which have been em-
ployed to deny minority citizens their voting rights.

In their wisdom, the authors of the Voting Rights Act of 1965
anticipated the use of increasingly sophisticated devices that would
be used to prevent minorities from voting. As the testimony sub-
mitted to this committee so clearly illustrates, they were absolutely
right. These devices include: At-large elections, racial gerrymander-
ing, changing polling places, and annexation to dilute minority
votes. A -

By requiring Federal review of proposed election law changes,
section 5, more than any other provision of the Voting Rights Act
of 1965, enforces the 15th amendment to the Constitution. I cannot
agree with those who say that section 5 is unfair in its application
or that it labels certain States as racist. This is nonsense.

The nine States and scores of localities around the Nation are
required to obtain preclearance because they have a history of
abusive and discriminatory election practices. These are also pre-
cisely the States which have the highest proportion of potential
minority voters, so it comes as no surprise that preclearance is
required.

Mr. Chairman, a succession of distinguished witnesses have ap-
peared before this committee to show why preclearance is desper-
ately needed. In addition, it is a matter of record"that the Justice
Department has objected to some 800 preclearance requests since
the Voting Rights Act was signed in 1965. Fully half of these
proposed changes in local election laws have been blocked. Yet,
even if this occurred only once, instead of 400 times, the preclear-
ance requirement is worthwhile. Free exercise of voting rights are
so fundamental to American democracy that we can tolerate no
incidents of tampering with elections.

As it happens, the Justice Department has objected to more
election proposals in my home State of Georgia than in any other
State. Over the years, groposed election changes in Georgia have
been challenged by the Justice Department 225 times, out of a total
of 811 for the entire Nation. I think Professor Sherman, in his
testimony before this committee, showed quite clearly exactly how
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voter discrimination woirks in Georgia and other areas subject to
preclearance.

Mr. Chairman, the Lreclearance requirement is the most simple
and cost-effective way to insure that the spirit and intent of the
15th amendment to the Constitution is honored. In an age when
Americans are becoming increasingly concerned about the costs
and paperwork of the business of Government, section 5 of the
Voting Rights Act has saved the taxpayer enormous sums in costly
litigation and court backlogs. There can be no question that this is -
1;he].l most inexpensive approach to challenging abuses of voting
rights.

In the years since the Voting Rights Act was passed, black
Americans have made impressive progress in the area of political
representation. The number of blacks registered to vote in key
Southern States has doubled since 1965. This would not have been
ip_i)ssible without the Voting Rights Act. Equally, registration of

ispanic citizens has increased 30 percent since 1975, when Con-
gress strengthened the act by adding provisions for bilingual mate-
rials and assistance.

We still have a long way to go, however, before we can say that
minorities need no longer be concerned about discrimination at the
polls. Blacks, Hispanics, Native Americans, and Asian Americans
are grossly underrepresented at every level of government in
America. If we are going to make our timeless dream of justice
through democracy a reality, the Voting Rights Act must not be
weakened. It must be strengthened and extended until all Ameri-
cans achieve fair representation in government.

I therefore strongly support the legislation providing for exten-
sion of the Voting Rights Act introduced by Chairman Rodino in
the House and the identical versions introduced by Senators Ken-
nedy and Mathias in the U.S. Senate. This legislation will extend
to 1992 the provisions of the Voting Rights Act, including section 5,
the preclearance provision.

In closing, Mr. Chairman, let me just say that I was privileged to
join my husband, Martin Luther King, Jr., during the Selma-to-
Montgomery march for voting rights in 1965, which resulted in the
legislation we are discussing today. As the parents of four young
children, we were often cautious about marching together, for secu-
rity reasons. But voting rights was of such great importance that
we decided to march together. If necessary, I'm ready to march
again, because genuine voting rights for Americans of all races and
et}'i‘r}xlic oups is really the heart and soul of the American dream.

ank you.

Mr. Epwarps. Thank you very much, Mrs. King, for excellent
testimony. And it is most helpful to the committee.

Mr. Washington.

Mr. WaASHINGTON. I pass at this time, Mr. Chairman.

Mr. Epwarps. Mr. Hyde.

Mr. Hypk. I have no questions, Mr. Chairman.

Mr. Epwarps. Mr. Lungren.

Mr. LUNGREN. I have no questions, Mr. Chairman.

Mr. Epwarps. Mr. Washington.

Mr. WasHINGTON. Yes, Mrs. King, this act has been described as
the most successful civil rights act that we have passed in this
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country. And that may well be true. But in our hearings in Mont-
gomery, it was pretty clear that a lot had to be done. The horror
stories go on and on and on, not just violations of the section 5
preclearance section, which terminates next year, but the rest of
the act, which is permanent. For example, a violation of the secret
ballot; changing voting places without notice; registrars being ex-
clusively Caucasian, to the detriment of blacks; having registra-
tion—voting in people’s homes which are inconvenient and which
place many blacks in a tremendously negative psychological posi-
tion. This goes on and on and on and on.

So, notwithstanding the fact that the act has been successful in
terms of registration and need, and even the election of black
officials, there is a lot to be done. I am certain, with your closeness
to the South, that you could probably multiply those horror stories
by the thousands.

Would you embellish on that point, please?

- Mrs. KiNng. Having lived in the South in my early years and
returning to the South in 1954, and having lived there continuous-
ly since that time, I was hoping that somehow by this time that
- this would not even be an issue, the right to vote, that blacks and
other minorities would have all been registered and would all be
voting freely. But this is just not the case.

In many of the rural communities in the South—and I heard of a
situation not too long ago, that some friends reported, that a teach-
er was involved in a community where she had been working to get
blacks registered. And as a result of her activities, she had been
fired from her position. We were told that this needed to be looked
into because this particular person had been so intimidated that
she ‘'was not in a position to reach out to anyone. We did have
someone to check on it and found that this is still true, that
intimidations—people are harassed, they are fired from their posi-
tions as a result of just trying to work in the community to get
people registered to vote. Some people are so intimidated that they
don’'t even try. And so that somehow we have got to create a
climate in which people are no longer afraid, that they know they
can register freely and that-they will not be penalized for what is, I
think, the most basic right, the right to vote.

And it just seems such a tragedy that we have to spend large
sums of money working in communities across the nation, across
the South, in particular where I live, trying to educate people to
the importance of this right, because it is so hard for them to find
out information about voting. It is still not enough—I mean, it
shouldn’t be that difficult.

I would hope the time would come, if I might say, that we would
use a much simpler method. It just seems—even though we are
trying to get this extended for another 10 years—but the fact is
that, by virtue of being born a citizen, one should have the right to
vote. And there should be some process that is very, very simple to
ﬁlmost. automatically register people. And that is what would

appen.

Mr. WasHINGTON. We both do. And we haven’t reached that
poiré:. And that is why it is necessary that we continue along this
route.
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Mrs. KinG. That's right. Since we haven't reached that point, it
is extremely necessary that we have this protection and this guar-
antee that this piece of legislation offers.

Mr. WasHINGTON. Thank you, Mrs. King.

Mr. EpwaRrbps. Miss Thompson, you may proceed.

TESTIMONY OF GERALDINE THOMPSON, EXECUTIVE
DIRECTOR, YOTER EDUCATION PROJECT, ATLANTA, GA.

Ms. THompsoN. Thank you, Mr. Chairman and members of the
subcommittee for the opportunity to participate in these hearings
on the Voting Rights Act. The views I express today are based on
the experience of the Voter Education Project, Inc.,, which is a
nonpartisan organization active in 11 Southern States from Virgin-
ia to Texas, that has worked with more than 1,700 local groups
since its inception.

It is the oldest organization whose sole purpose has been to
advance voter education, registration and participation. During 19
years of existence, VEP has sponsored or conducted voter registra-
tion drives, political research, technical assistance programs, and
educational programs/campaigns to achieve full participation by
all Americans in our Nation's political system. As a result of our
intricate work in the voting rights field, I come today to state
emphatically that VEP finds the Voting Rights Act to be the most
effective piece of civil rights legislation ever passed and, therefore,
supports and will vigorously work for its reauthorization.

fore the Voting Rights Act was adopted, black registration was
very low throughout the south. In Mississippi, an estimated 7 per-
cent of the black population was registered; in Alabama, 23 per-
cent; in Virginia, 29 percent; and in Louisiana, 32 percent. About
41 percent of the area’s voting age blacks were registered as com-
pared with 63 percent of the white voting age population.

Today 58 percent of the black southern voting age population is
registered, as compared with 80 percent of the white voting age
population. This resulied from an elevenfold increase in the
number of black registrants in Mississippi, or an increase of 1,138

rcent, and increases of more than 100 percent in the other

tates. Despite these gains, it should be noted that black registra-
tion is still more than 20 percent lower than white registration.

Just before the act was adopted, the number of southern black
elected officials was estimated to be less than 100. Today there are
over 2,400. This is a dramatic increase; however, it should not be
allowed to obscure how far we are from fair representation. For
example, the two black U.S. Congressmen from the South repre-
sent only 2 percent of the area’s representatives. Only 3 percent of
the area’s State senators and 8 percent of the State representatives
are black. Blacks make up 5 percent of the members of county
governing boards and less than 1 percent of these boards has a
black majority. Of the area’s mayors, 3 percent are blacks. These
actual percentages of black elected officials show that race is still
an overwhelming factor in southern politics.

These gains in registration and in the number of elected officials,
though few, would not have been possible without the Voting
Rights Act. The experiences VEP has had in connection with these
gains show unequivocally that the extension of the Voting Rights
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Act, and especially section 5, is the only hope of further gains
being made and is the only available instrument that will preserve
those gains made in the past.

The preclearance provision of section 5 is the essential protector
of gains already made and the instrument for further progress in
minority political rights. It prevents State and local governments
from evading the consequences of a law being found unconstitu-
tional by merely passing another law to achieve the same effect. It
also has a chilling effect upon the resistance State and local gov-
ernments have demonstrated toward attempts by minorities to ex-
ercise their political rights.

Even with the act many changes are not reported as required, as
you have heard in numerous testimonies in hearing prior to this;
and even when the local officials are notified of lack of compliance,
some persist in their defiance of the law which, by the way, can be
done with apparent impunity since there is no instance of such an
official being convicted of violating the act.

Hence, it would be naive to assume that without this provision,
Southern State and local governments would not do what they
have always done when free to treat minorities as they wished;
that is, find tests and devices, both simple-minded and sophisticat-
ed, to eliminate or render meaningless the practical exercise of
political rights by blacks and other minorities.

A further benefit of section 5 is that it provides a central loca-
tion for the receipt and storage of these proposed changes in elec-
tion laws and procedures. This makes enforcement of the act feasi-
ble, whereas without this provision it would be necessary to inspect
the election laws and procedures of each of the political subdivi-
sions covered by the act.

The argument most frequently used against the extension of the
act’s special provisions is that an unfair burden is placed upon
State and local government administrators who must send in no-
tices of proposed changes in election laws, and that this burden
outweighs the benefits to be gained from the act.

Political subdivisions already are required to notify their citizens
of proposed changes in election laws, therefore it takes little more
effort to include a notification to the Justice Department. The so-
called burden of preclearance is usually a light one involving little
more effort than is required to notify -their citizens. Numerous
precedents are available to guide compliance with preclearance
reporting.

In virtually every case, covered jurisdictions can be told prior to
formal submission whether or not a change will be approved. The
staff in the attorney general's office very freely gives assistance
both in filling out the necessary forms and in answering questions
aﬁout possible problems that they might have with the proposed
change.

If the attorney general does not render a decision after 60 days,
the change is automatically permitted; however, the attorney gen-
eral may exercise an option to extend the decisionmaking period by
another 60 days. Whether 60 or 120 days, the time and costs
involved are minuscule when counterbalanced or compared to the
increased minority participation in the electoral process.
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It is difficult to put a value on increased voter participation, but
surely those who value democratic ideals, such as yourselves, must
conclude that the facilitation of voter rights should more than
outweigh the minor administrative costs. Further, it should be
noted that absent the act, other costs would arise; the costs of
litigation to be borne by the victims of insidious changes together
with the possible costs which would follow widespread disillusion-
ment when minorities are faced with the prospect of seeking mean-
ingful change through the courts, which could mean months, even
years of delay.

Some opponents of the act argue that the coverage should be
national so that the South is not unfairly singled out. This confuses
the purposes and application of the act. Coverage is based upon a
history of discrimination by State or local governments against the
blacks and other minority groups exercising their voting rights.
More States outside the Confederate South are covered wholly or
in part than States within the Confederate South. Extended cover-
age would either add to the costs of administration or stretch the
current resources so that a good job could not be done in the areas
that really need coverage. Such a move can only serve to weaken
or destroy the act.

Discrimination is alive and well in the Deep South as is shown in
a recent publication of ours entitled “Barriers to Effective Partici-

ation in Electoral Politics.” In that report is listed most of the

nown barriers to full minority participation.

A few examples are: Inconvenient and/or irregular times for
registration; inconvenient locations for registration; inadequate
number of minority poll watchers; inadequate number of assistants
for illiterates; lack of bilingual materials for non-English-speaking
citizens; misuse of absentee ballots; inadequate cooperation with
candidates by election offi:ials about requirements for qualifica-
tion; expensive filing fees; restrictions on third party or independ-
ent candidates; minority candidates’ poll watchers not being al-
lowed to challenge ineligible voters, point out and correct errors in
the election operations, or to be present at the counting of the
ballots; eliminating an office or changing it from elective to ap-
pointive, when it appears that it may be won by a minority candi-
date in the near future; gerrymandering, drawing election district
boundaries so that the num{er of election districts which could
probably be won by minorities is reduced; requirements that a
majority rather than a plurality is required to win an election;
separation of one electoral contest into a number of individual
contests to the disadvantage of minorities, including elections for
single posts or multimember districts, at-large voting for district
positions, staggered terms of office, reducing the number of seats
for a given office, which increases the number of votes required to
get elected to that office; extending the terms of nonminority in-
cumbents to delay minority election to office; and inequitable redis-
tricting and reapportionment following census zgﬁ)orts.

Along with these other barriers to full political participation are
reports of increased Klan and Nazi activity and of terrorism direct-
ed against blacks and other minorities. Persons wearing three-piece
suits rather than white sheets, using less blatant forms of economic
and political intimidation, are hard at work to minimize the fruits
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of this act and preparing to turn back the clock as soon as the act
is weakened or terminated.

We should never forget what happened in the South a century
ago when the political rights initiated and mandated by congres-
sional interest and protection, including the Civil War amendments
and the ERA’s strong civil rights legislation, were so reduced and
abridged after congressional interest and protection waned as to
make government in the South a cruel and terrible mockery of
democratic ideals and values. Never again. :

Weakening the act would be a clear signal to those State and
local officials who seek ways to continue and intensify their efforts
to ignore and evade the constitutional amendments and congres-
sional legislation which guarantee—at least on paper—the political
rights which the act made a reality. It would also inadvertently
provide a certain acceptability to what has been done by those
outside of government whose sole intention is to hinder minority
participation and would abet their more extreme measures. |,

The hope provided by the act of peaceful progress within the
established institutions of the South will turn to despair. Commit-
ted as we are to democratic processes, VEP would deplore the
consequences that would be experienced in the South and this
great Nation as a whole, if this act is terminated or weakened.

I implore you, therefore, to not just stand at the helm of the ship
and watch minorities tread in the dark waters of the deep, without
throwing out the lifeline to save the political gains that have been
made and can be made through extending the Voting Rights Act
and all its provisions to 1992.

Mr. Epwarps. Thank you very much, Ms. Thompson, for very
helpful testimony, and obviously well documented.

Mr. Washington?

Mr. WaASHINGTON. Yes. Ms. Thompson, this is an extremely pow-
erful statement and I think you point out something on page 8 that
we all should be very aware of, and that is that the historical
comparison between the Reconstruction period and what might
happen now is something we should think very strongly about. And
I want to thank you. I would yield.

Mr. Epwarps. Mr. Hyde?

Mr. Hype. I have no questions, thank you.

Mr. EpwaARrDS. Mr. Lungren?

Mr. LUNGREN. Thank you, Mr. Chairman.

Ms. Thompson, I would also like to thank you for your persua-
sive testimony and hopefully direct one line of inquiry where you
may be able to be of some assistance to me, particularly, and that
is as one who does believe the Voting Rights Act has done a
tremendous amount of good for the entire country and one who
believes that if States are to come out from under the preclearance
requirements they have a very heavy burden to prove to convince
Members of Congress that is so. What indices do you think we
ought to use to make that determination?

n other words, you have given us a number of illustrations of
how black voters and public officials are doing far better now than
before the bill. But you have also given us some litany of abuses
that have still occurred. And you have suggested that that litany of
abuses indicates that without the power of this law, and I take it
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that means the preclearance provision of section 5, it would be
naive to assume that Southern State and local governments would
not do what they have always done when free to treat minorities as
they wish. And then indicated about how they have mistreated
minorities with respect to electoral votes.

I guess my bottom line is this: Do you see any hope for improve-
ment in terms of the individuals involved? Or is this going to be a
mechanism we are have to have in place permanently?

Ms. THoMpsON. I would like to say that it is an impossibility for
me to speak to the permanence of this. I would like to see the
Voting Rights Act permanent, simply because it is a covering, so to
speak, to those who have felt intimidated through the years. It is
hard to simply wash away intimidation. Intimidation is an atti-
tude, an attitude of those who are, in fact, intimidating and it is an
attitude that is assumed by those who are intimidated.

Those who have experienced intimidation and have been on the
receiving end for years need something to hold onto, and I feel that
the Voting Rights Act is something for us to hold onto. Those who
have been intimidating, those who have been giving out the acts of
intimidation through the years, need to know that when one has
knowledge of action that can be taken, when one can appeal to a
higher body that would have a listening ear, that in fact they will
take a lesser amount of action than they have in the past.

Now, we know that hatred and prejudice cannot be something
that will be dealt with in 5 years, 10 years, 25 years, or 30 years. It
is something that is imbedded in the hearts of each and eve
ir_lgivifiual. The degree of that hatred or prejudice differs by indi-
vidual.

I am not saying that the Voting Rights Act will address that, but
it certainly will substantially decrease the kinds of intimidating
actions that have occurred through the years. I can’t say that it
will cut it out completely; no, I doubt that it will ever be complete-
ly cut out because people will always find a way to cover their
actions, to very carefully move around situations and try to come
up with other insidious devices to deal with what they consider
problems. And in many instances, minority participation is a prob-
lem that looms in the minds of those that are doing the hating or
the intimidating. .

So the bottom line is that I would like to see the Voting Rights
Act permanent, because there is a need for that covering, a need
for a sense of security, a sense that the government does care, the
Federal Government does care, and that citizens do have a right to
appeal to a higher body for assistance when there is the need.

f there is no one to atppeal to, if there is going to be a need for
excessive expenditure of funds, then that will discourage people
from even reporting that such acts of intimidation have occurred.

Mr. LUNGREN. Well, I guess the question—maybe I didn’t frame
my question very well. I guess what I am trying to ask is this: I am
an outsider from California and have observed this since childhood,
and one of those who saw the civil rights movement, in my own
way supported it and thought that I was empathetic with it. People
in my area of the country don’t have a higher authority to appeal
to, and yet we have created one in the South because of historical
precedent, obvious historical precedent. -
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But I would just hope that we wouldn’t be so pessimistic as to
assume that people who happen to be in the South are forever
going to be more evil than those of us elsewhere, in terms of .
allowing voting rights for minorities.

And what I am trying to grasp at is what sort of indications do
you think we ought to look at, to show us that progress has been
made for hope that maybe the imposition of preclearance and the
stigma attached—that is, the assumption that otherwise people
would do evil—could ever be eliminated. I mean, are you telling me
there is no hope in that regard?

Ms. THoMpsoN. No; I am not saying that. I am saying that when
it gets to the point when you don’t have any additional complaints
in that particular community, then perhaps it would be appropri-
ate for Congress to look at the possibility of dealing with that
locale in a reasonable fashion.

Actually, I would like very much to give some very careful
thought to this particular question and submit to the committee in
writing recommendations.

Mr. LUNGREN. I'would appreciate it.

Ms. THompsoN. When you talk about indices, I really think it'’s
the responsibility of the body making the final decision to recom-
mend the indices that would be used in making such judgment. 1
would be very happy to make recommendations to you, and I would
like to do that in writing.

Mr. Epwarps. Without objection, it will be received and made a
parti of the record.

[The prepared statement of Geraldine G. Thompson and a Voter
Education Project report follow:]

PREPARED STATEMENT OF GERALDINE G. THoMPsON, ExecuTive DIRECTOR, VOTER
EpucaTioN ProJkcrt, INc.

Thank you, Mr. Chairman and members of the subcommittee for the opportunity
to participate in these hearings on the Voting Rights Act.

The views I express today are based on the experience of the Voter Education
Project, Inc. (VEP), which is a nonpartisan organization active in eleven southern
states from Virginia to Texas that has worked with more than 1,700 local groups
since its inception in 1962.

It is the oldest organization whose sole purpose has been to advance voter educa-
tion, registration and participation. During 19 years of existence, VEP has spon-
sored or conducted voter registration drives, political research, technical assistance
programs and educational programs/campaigns to achieve full participation by all
Americans in our nation’s political system. As a result of our intricate work in the
voting rights field, I come today to state emphatically that VEP finds the Voting
Rights Act to be the most effective piece of civil rights legislation ever passed and,
therefore, supports and will vigorously work for its reauthorization.

BLACK REGISTRATION INCREASES

Before the Voting Rights Act was adopted, black registration was very low
throughout the south. In Mississippi an estimated seven percent of the black popula-
tion was registered; in Alabama, 23 percent; in Virginia, 29 percent; and in Louisi-
ana, 32 percent. About 41 percent of the area’s voting age blacks were registered as
compared with 63 percent of the white voting age population.

Today, 58 percent of the black southern voting age population is registered as
compared with 80 percent of the white voting age population. This resulted from an
elevenfold increase in the number of black registrants in Mississippi (or an increase
of 1,138 percent); and increases of more than 100 percent in the other states. Despite
these gains, it should be noted that black registration is still more than 20 percent
lower than white registration.
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CHANGE IN NUMBER OF BLACK ELECTED OFFICIALS

Just before the act was adopted the number of southern black elected officials was
estimated to be less than 100. Today, there are over 2,400. This is a dramatic
increase; however, it should not be allowed to obscure how far we are from fair
representation. For example, the two black U.S. Congressmen from the South repre-
sent only 2 percent of the area's representatives. Only 3 percent of the area’s state
Senators and 8 percent of the state representatives are black. Blacks make up 6

rcent of the members of county governing boards and less than 1 percent of these

rds has a black majority. Three percent of the area’s mayors are blacks. These
actual percentages of black elected officials show that race is still an overwhelming
factor in southern politics.

These gains in registration and in the number of elected officials, though few,
would not have been possible without the Voting Rights Act. The experiences VEP
has had in connection with these gains show unequivocally that the extension of the
Voting Rights Act, and especially section §, is the only hope of further gains being
n}l‘ade and is the only available instrument that will preserve those gains made in
the past.

SECTION 5

The preclearance provision of section 5 is the essential protector of gains already
made and the instrument for further progress in minority political rights. It pre-
vents states and local governments from evading the consequences of a law being
found unconstitutional by merely ing another law to achieve the same effect. It
also has a chilling effect upon the resistance state and local governments have
demonstrated toward attempts by minorities to exercise their political rights. Even
with the act many changes are not reported as required, as you have heard in
numerous testimonies in hearings prior to this, and even when the local officials are
notified of lack of compliance some persist in their defiance of the law which, by the
way, can be done in apparent impunity since there is no instance of such an official
being convicted of violating the act. Hence, it would be naive to assume that
without this provision, southern state and local governments would not do what
they have always done when free to treat minorities as they wished; e.g., find tests
and devices, both simple-minded and sophisticated, to eliminate or render meaning-
less, the practical exercise of political rights by blacks and other minorities.

A further benefit of section 5 is that it provides a central location for the receipt
and storage of these pro) changes in election laws and procedures. This makes
enforcement of the act feasible, whereas without this provision it would be neces-
sary to inspect the election laws and procedures of each of the political subdivisions
covered by the act. ) : ‘ .

THE EASE OF PRECLEARANCE REPORTING

- The argument most frequently used against the extension of the act's special
provisions is that an unfair burden is placed upon state and local government
administrators who must send in notices of proposed changes in election laws, and
that this burden outweighs the benefits to be gained from the act.

Political subdivisions already are ui to notify their citizens of proposed
changes in election laws, therefore it takes little more effort to include a notifica-
tion to the Justice Department. The so-called burden of preclearance is usually a
light one involving little more effort than is required to notify their citizens.
Numerous precedents are available to guide compliance with preclearance report-
ing. In virtually every case, covered jurisdictions can be told prior to formal submis-
sion whether or not a change will be agproved. The staff in the Attorney General's
Office very freely gives assistance both in filling out the necessary forms and in
answering questions about possible problems that they might have with the pro-
posed change. If the Attorney General does not render a decision after 60 days the
change is automatically permitted; however, the Attorney General may exercise an
option to extend the decisionmaking period by another 60 days. Whether 60 or 120
days, the time and costs involved are miniscule when counterbalanced or compared
to the increased minority participation in the electoral process.

It is difficult to put a value on increased voter participation, but surely those who
value democratic ideals, such as yourselves, must conclude that the facilitation of
voter rights should more than outweigh the minor administrative costs involved.
Further, it should be noted that absent the act, other costs would arise: the costs of
litigation to be borne by the victims of insidious changes together with the possible
costs which would follow widespread disillusionment when minorities are faced with
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‘the prospect of seeking meaningful change through the courts, which could mean
months, even years of delay.

NATIONWIDE EXTENSION

Some opponents of the act argue that the coverage should be national so that the
South is not unfairly singled out. This confuses the purposes and application of the
act. Coverage is based upon a history of discrimination by state or local govern-
ments against the blacks and other minority groups exercising their political rights.
More states outside the Confederate South are covered wholl{‘ or in part than states
within the Confederate South. Extended coverage would either add to the costs of
administration or stretch the current resources so that a good job could not he done
in the areas that really need coverage. Such a move can only serve to weaken or
destroy the act.

CLOSING STATEMENT

Discrimination is alive and well in the Deep South as is shown in a recent
publication of ours entitled ‘“Barriers to Effective Participation in Electoral Poli-
tics.” In that report is listed most of the known barriers to full minority participa-
tion. A few examples are: .

1. Inconvenient and/or irregular times for registration;

2. Inconvenient locations for registration;

3. Inadequate number of minority poll watchers; -

4. Inadequate number of assistants for illiterates;

5. Lack of bilingual materials for non-English speaking citizens;

6. Misuse of absentee ballots;

7. Inadequate cooperation with candidates by election officials about requirements
for qualification;

8. Expensive filing fees;

9, Restrictions on third party or independent candidates;

10. Minority candidates’ poll watchers not being allowed to challenge ineligible
voters, point out and correct errors in the election operation, or to be present at the
counting of the ballots; .

11. Eliminating an office or changing it from elective to appointive when it
apf’ears that it will be won by a minority candidate in the near future;

2. “Gerrymandering’”: dtawing election district boundaries so that the number of
election districts which could probably be won by minorities is reduced;
l13. Requirements that a majority rather than a plurality is required to win an
election;

14. Separation of one electoral contest into a number of individual contests to the
disadvantage of minorities, including:

(A) Elections for single posts or multimember districts,

(B) At-large voting for district positions,

(C) Staggered terms of office,

(D) ucing the number of seats for a given office (which increases the number
of votes required to get elected to that office);

15. Extending the terms of nonminority incumbents (to delay minority election to
the office); and

16. Inequitable redistricting and reapportionment following census reports.

Along with these and other barriers to full political participation are reports of
increased Klan and Nazi activity and of terrorism directed against blacks and other
minorities. Persons wearing three-piece suits rather than white sheets, using less
blatant forms of economic and political intimidation, are hard at work to minimize
the fruits of this act and &reparing to turn back the clock as soon as the act is
weakened or terminated. We should never fgget what happened in the South a
century ago when the political rights initia and maintained by congressional
interest and protection, including the Civil War amendments and the ERA’s strong
civil rights legislation, were so reduced and abridged after con ional interest
and protection waned as to make government in the south a Cruel and terrible
mockery of democratic ideals and values. Never Again.

Weakening the act would be a clear signal to those state and local officials who
seek ways to continue and intensify their efforts to ignore and evade the constitu-
tional amendments and congressional legislation which guarantee—at least on
paper—the political rights which the act made a reality. It would also inadvertently
provide a certain acceptability to what has been done by those outside of govern-
ment whose sole intention is to hinder minority participation and would abet their
more extreme measures. The hope provided by the act of peaceful progress within
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the established institutions of the South will turn to despair. Committed as we are
to democratic processes, VEP would deplore the consequences that would be experi-
enced in the South and this great nation as a whole if this act is terminated or
weakened.

I implore you, therefore, to not just stand at the helm of the ship and watch
minorities tread in the dark waters of the deep, without throwing out the lifeline to
save the political gains that have been made and can be made through extending
the Voting Rights Act and all its provisions to 1992.
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BARRIERS TO EFFECTIVE PARTICIPATION IN ELECTORAL PROCESSES

Blacks and other minorities historically faced a
number of barriers in their attempts to use their voting
potential to attain a better life, These barriers involved

the following electoral processes:

A, registration

B. voting

C. candidacy

D. physical and eeonomic intimidation
E. fair representation

F. effective representaﬁion

Some of these barriers may apply to your community, while
others mﬁy not; and tﬁere may be barriers which do apply t:
your community which do not appear on the list. And some
barriers may have applied before the Voting Rights Act of
1965, but do not now apply--although they might come to be
applied to your community in the event that the Voting Rights.
Act is not extended in 1982, The following details these

barriers to effective electoral participation.

Registration

The South has a long history of tests and devices
used to exclude blacks and other minorities from registration.
The Voting Rights Act of 1965 resulted in the elimination of
some of these tests and devices, at least while the Act is in
effect. The Act also has a chilling effect upon efforts to

create and implement new tests and devices to disfranchise

-1-
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blacks and other minorities. The following barriers to

registration are often found even while the Act is in effect:

1.

Voting

lack of interest and of affirmative attempts to
register voters by registration officials

inconvenient and/or irregular times for registration
incohvenient locations for registration

purging and re-registration practices which
disadvantage minorities

inadequate number of minority registration personnel

inadequate information about registration policies
and procedures

physical, economic, and other forms orf intimidation

Registration does not necessarily mean voting. Efforts

have been made to prevent or discourage registrants from

voting and to make their votes less effective. These efforts

inciude the following which are found while the Act is still

in effect: -

1.

2,

3.

4.
5.
6.
7.
8.
9.

lack of interest and of affirmative attempts to
encourage minority voting by election officials

failure to locate registrants' names on precinct
lists and/or qgestionable challenges of right to vote

inconvenient locations of polls, including locations
where minorities feel unwelcome or uncomfortable

inadequate number of minority election personnel
inadequate number of minority poll watchers
inadequate number of assistants for illiterates

lack of bilingual materials for non-English-speakers

misuse of absentee ballots

inadequacy of voting facilities

2=
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inadequate information about the location of the
polls and the area served by each poll

physical, economic, and other forms of intimidation

Candidacy

pPotential minority candidates are more likely to be

inexperienced in politics and in the laws, policies, and

practices involved in becoming a candidate and in the process

of campaigning. They are also less likely to have the good

will and cooperation of the officials involved. The following

barriers to candidacy have been found:

1.

3.

4,
5.
6.
7.

8'

10,

lack of interest and affirmative attempts to encourade
candidacy of minorities by election (and other)
officials

inadequate cooperation with candidates by election
officials about requirements for qualification

expensive filing fees (minorities are often poor)
restrictions on third party or independent candidates
the way candidates are listed on the ballot
inadequate knowledge of opposing candidates
inadequate knowledge of registered voters

regulations and the inequitable enforcement of
reqgulations which disadvantages minority candidates,
including the access to voters on election day at

the polls and the removal of only minority candidates'
campaign posters by officials

minority candidates' poll watchers not allowed to
challenge ineligible voters, point out and correct
errors in the election operations, or to be present
at the counting of the ballots '

the climate in many southern communities which
prevents black and other minority candidates from
being invited to campaign before business, political,
and other organizations in the white community--and
to whom non-minority candidates have access

3=
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11, minority candidates unequal access to television,
radio, newspapers, and other mass media (often owned
by non-minorities)

12, unequal access to participation in-political
organizations

13, difficulties of running as independents or as members
of third parties, including getting on the ballot and
having their poll watchers recognized

14, preventing successful minority candidates from taking
office or receiving the primary nomination

15, reducing the power or effectiveness of the office
when a minority candidate is elected or when such an
election seems likely in the near future

16, eliminating an office or changing it from elective:'to
appointive when it appears that it will be won by
a minority candidate in the near future

17. physical, economic, and other forms of intimidation

Intimidation

Southern history describes many means of subordinating
blacks and other minorities so they would remain in "their
place." These means include murders, beatings, and threats-
of physical attack together with economic means involving
jobs, credit, housing, and buriness as well as other social
and cultural means. The following barriers have been found:

1. lack of interest and affirmative attempts to protect
minorities in the exercise of their rights and
privileges to participate in electoral politics

2, inadequate cooperation between officials and those
minorities who are threatened or attacked by one

or more of these physical, economic, or other means

of subordination

3. killings, beatings, threats, and other forms of
physical subordination

4, loss of jobs, credit, housing, health care, business,
property, or other assets and income together with
economic threats

R T
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Other social and cultural means used to subordinate
minorities or to reduce the effectiveness of their
participation in electoral politics

Fair Representation

One aspect of representation is having minority votes

count the same as other votes. The vote can be watered down

in numercus ways, including the way boundaries of election

disetricts are drawn and the way voting rules are enforced.

The following are some of the barriers to fair representation:

1.

"gerrymandering:" drawing election district boundaries
80 that the number of election districts which could
probably be won by minorities is reduced

requirements that a majority rather than a plurality
is required to win an election

full-slate requirement (prevents minorities from

concentrating their votes behind a limited number

of candidates who might win as a result)

separation of one electoral contest into a number

of individual contests to the disadvantage of

minorities, including:

a, elections for single posts or multi-member districts

b. at~large voting for distrlct positions

c. staggered terms of office

d. reducing the number of seats for a given office
(which increases the number of votes required
to get elected to that office)

extending the terms of non-minority incumbents (to
delay minority election to the office)

use of nonpartisan elections when it would disadvantage
minority candidates

inequitable redistricting and reapportionment
following census reports

physical, economic, and other forms of intimidation

a§=-
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Effective Representation

Thla'aspect of representation concerns the better
life which should be the result of participation in electoral
politics. This would include employment, housing, health
servicgs, business, recreation, and other aspects of a better
life for minorities, The willingness of elected officials to
work for a better life as well as the ability and the power of
elected officials to gain actual resultd is involved. The
barriers to effective representation include:

1. lack of interest and affirmative attempts of officials
after they are elected to work for a better life for
minorities

2, responsive officals being outvoted by non-responsive
officials on governing boards

3. responsive officals’ inability to get the necessary
cooperation from the other elected and appointed
officials to make the changes required

4. reluctance of responsive officials to take a stand
which would mean controversy, conflict, and strained
relationships with important individuals and groups

5. physical, economic, and other forms of intimidation
directed against responsive minority elected officials

Mr. Epwarps. Mr. Lungren, if there are no further questions—
we thank you, Ms. Thompson, very much for very helpful testi-
mony.

Our next witness is the Honorable Mary Estill Buchanan, who is
the Secretary of State of the great State of Colorado.

We welcome you, Ms. Buchanan, and without objection your full
statement will be made a part of the record, and you may proceed.

TESTIMONY OF MARY ESTILL BUCHANAN, SECRETARY OF
. STATE, STATE OF COLORADO

Ms. BucHANAN. Thank you, Mr. Chairman.

I am here to testify against the bilingual provisions and amend-
ments to the U.S. Voting Rights Act and to urge their removal, or
at least a mechanism provided whereby an immediate bailout can
occur to these provisions. I do this on the basis not so much of
direct cost as I do on the basis of hidden and statewide cost that
has not yet been brought forward in any public body that I am
aware of, but most particularly I do it on the basis that these
provisions do not reach the language minority they are intended to
reach and frustrate rather than further the efforts to allow for full
participation by language minority groups.

_There is a basic fallacy in the notion that an English ballot is a
discriminatory election test or device. An inherent “catch-22” lies
in provisions which require written materials in a foreign lan-
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guage, specifically in Spanish insofar as Colorado is concerned, for
a group of people who cannot read or write English and who in fact
also cannot read or write Spanish.

Instead of requiring written ballots, I would like to see these
provisions, if the Federal Government must act at all, work toward
requiring oral language assistance by election judges, f'ust as is
normally available for illiterate English-speaking people. In my
personal opinion, oral language assistance need not be federally
imposed and is better left to the States.

Let me review for you briefly the Colorado experience and the
Colorado story, as I believe it illustrates these points.

Nineteen seventy-six was the first year we were required to use
bilingual materials in all 34 of Colorado’s counties which are deter-
mined to be covered by these requirements because of the 5-percent
Spanish-surnamed census count from 1972 and the 5-percent appar-
" ent illiteracy rate of that language minority group.

Being caught off guard and having local election officials who did
not know what to do, what occurred was the printing in all covered
jurisdictions of bilingual ballots; 1976 had a very long ballot. There
were 10 Statewide initiative and referendum measures on that
ballot. Two counties where election jurisdictions used the “Data
Vote” voting system, which is a series of punchcards with ballots
stubs which are torn off, in order to provide for a long enough
ballot to cover all 10 amendments that ballot envelope had a series
of seven punchcards. Voters, as well as election judges, were suffi-
ciently confused when they stuck the ballots back into the envelope
that some ballot cards went in upside down. When the stubs were
torn off, then we had mutilated and destroyed ballots to the tune of
having Colorado’s Second Congressional District, presently repre-
sented by Tim Wirth, in a disputed election where a count could
not be completed on time and ran a significant risk which, if it
weren’t for the labored reconstruction of every ballot card in that
entire county, which took about 10 days, if it were not for that
reconstruction that election would have had to be reconducted.

In 1978, as Secretary of State of Colorado, I extended to the edge
of my constitutional authority to control elections through the
ballot certification process and certified only Spanish ballots and
only English ballots. Therefore, no bilingual ballots could be used,
but rather we had, if you'll forgive the phrase, separate but equal
election experience in those 34 counties with separate English bal-
lots and separate Spanish ballots. .

That enabled each covered jurisdiction to have a measure of the
extent of use of Spanish ballots and to have a measure of the cost.
All paper and punchcard counties had these separate ballots.

Counties which had voting machines, AVM and Shoup being the
two systems in use in Colorado, had Spanish ballot strips. These
were very inexpensive and they were just a facsimile. About 11
counties used that. The remainder were the 23 paper ballots and
data vote counties.

Of those 34 counties, 4 had any usage of Spanish ballots. In those
four counties the total usage was 65 specific ballots. Those 65
ballots were concentrated in seven precincts out of those 34 coun-
ties. The preponderance of use obviously was zero, in response to a
question from Congressman McClory. Therefore 1 resubmit the
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letter and summary of that e);:lperience in Colorado which was sent
2 years ago to Congressman Thomas, and I would like that to be
incorporated into the record.

The highlights of this which I wish to point out, in addition to
the only 65 ballots being used and their concentration in seven
precincts, is to look at the remaining 30 counties. Of those, most of
them in fact should not have been covered. They are considered
covered only because of errors in the 5-percent numbers as they
relate to Spanish interpretation.

In the first place, the 1970 census from which the 1972 figures
were evolved included counts of all State institutions. In our
mental institutions and in our penitentiaries unfortunately we
have more than a county’s proportionate share of Spanish-sur-
named individuals. These people, by virtue of their commitment,
are not eligible citizens during the term of their commitment and
are not entitled to vote, but they were nevertheless counted in the
population. Their surnames put at least two of those counties into
the covered category when they would not have been had those
individuals not been counted.

Two other counties, specifically Clear Creek and Jackson, where
you will see a zero usage, as having zero precincts which are
covered, were in fact covered nevertheless because Spanish-sur-
named transitory workers, construction crews building tunnels
were counted in the census. Without them, these counties would
not have been covered.

In addition to that, there is an inherent error in the census
count trying to reach a language minority through the use of
surnames, because when they go to households where you have in
fact language minority, in our case Mexican people, who are aliens
and not citizens, they will not answer directly to the question.
Particularly if you hear a baby crying in the back room, that baby
is born in America, that -baby is a citizen, the parents are not. And
they are tremendously afraid of being exported and so therefore
they tanswer that they are citizens. And there is an inherent over-
count.

Colorado has urged, and I would like to submit, resolutions at my
urging which were adopted by the National Association of Secretar-
ies of State in 1977, that specific instructions be given if bilingual
provisions are to be maintained, that specific instructions be given
to the U.S. Census Bureau that would have them include in their
count questions: Are you a citizen? If so, are you natural born or
are you naturalized? If naturalized, count as literate, because to be
naturalized you pass a naturalization test which has a high literacrv
requirement. If natural born to ask, are you literate in English? If
not, are you literate in Spanish?

And I would like to submit this as part of the record also.

Most importantly, out of the results in these 34 counties I think
is the evidence for you to look to the seven counties which have
significant Spanish-surnamed %opulations. You will find they, too,
had zero use of their Spanish ballots. You will also see that those
counties where two-thirds or more of the precincts are covered
i)recincts had the highest voter registration in Colorado, something
tike 70 or 75 percent, and of those registered had the highest

urnout.
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Much of the Spanish-surnamed, Spanish-speaking community in
Colorado is not illiterate in English, does vote, and does participate.
Much of the rest of the Spanish speaking community is substantial-
ly noncitizens. Of those who are citizens, unfortunately too many
who are illiterate in English and cannot benefit from an English
ballot are also illiterate in Spanish and get no use and no value
from having Spanish ballots.

The direct cost of these 1978 ballots being targeted only to the
precincts which met the requirements and not used on a blanket
base throughout the counties was $35,000. If you divide that by the
roughly 70 ballots you see a direct cost of $500 each for those 70
ballots. And I submit to you that is a rather heavy price to pay for
th(la symbolic value of language materials to include the Spanish
culture.

On this basis, in 1980, last year’s elections, the secretary of state
made one further ruling. Having in 1978 said that bilingual ballots
could not be used and Spanish only must be used, in 1980, the last
election, the secretary of state did not certify a general Spanish
only ballot. Rather, I took the position that proper names are not
translatable. My name is Buchanan in any language. And we took
the position that the offices in American government are not trans-
latable. A U.S. Representative is a U.S. Representative; a President
is a President; and a U.S. Senator is a Senator. So there is nothing
to translate or certify differently.

With the exception that Colorado, like at least two other covered
States with which I am familiar, California and Florida, has a very
active citizens’ initiative program. That is an inherent part of our
constitution. We have both ballot issues to change and alter and
amend the constitution of the State and we have many referred
referenda from the legislature which abpear on our ballots as
ballot issues. These were translated. into Spanish and certified for
use on separate sample ballots. The Colorado constitution requires
that every ballot issue be published two times in at least one legal
newspaper in every county. Because, according to the bilingual
provisions, Colorado has 34 counties, this means that two times
during the general election the English newspapers—they have no
Spanish newspaper—the English newspapers must carry about five
pages of Spanish translations of those ballot initiatives. This cost
ranges between $150,000 and $200,000 in each election season.

So while we can conduct, in compliance with these requirements,
elections with a nominal direct cost through the use of Spanish
instructions and facsimile or sample ballots for only the ballot
initiatives, we cannot rewrite our constitution and we are stuck
with the publication requirement which has English language
newspapers carrying text of Spanish translations which clearly
nobody can read who cannot also at least read newspaper English.

This focuses, I think, the basic issue, which in my opinion is
inherently wrong with these bilingual provisions. Namely those
people who are citizens and eligible to vote, and also are illiterate
isn Epg}}ish are also illiterate in their native spoken tongue, in

panish.

You must pause and ask yourself, who votes? The only people
who vote are citizens. You're a citizen only one of two ways. Either
you are naturalized, you came here as an adult and have passed
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your naturalization process, which has an English language re-
quirement far superior to most sixth grade educations that many
natural born Americans receive. Or, you were native born. If you
are a native-born American you have the ability and the access of
an English speaking school to go to. Unfortunately, too many mi-
nority individuals, minority children drop out for too many prob-
lems and too many reasons, which I think is a tragedy in our
educational system. But be that as it may, they drop out. They
have not learned to read or write English. Nor have they learned
to read or write in Spanish. :

And so the written ballot does them absolutely no more good in
Spanish than it does in English. I believe it is a significant error in
public policy to attack the illiteracy in this country and to attack
our bicultural failing, through our election laws which can deal
on'}‘y with the results of educational failures.

he only people who conceivably are reached by these provisions
are those who are native born, so therefore they are citizens, those
who did not attend schools, did not learn to read or write in
English, and somehow, someplace, from someone, learned to read
and write Spanish well enough to understand the text of a constitu-
tional question and issue. I have not found any of those individuals
in Colorado.

Rather, what we need are oral provisions, provisions that enable
bilingual judges to be present in every covered precinct so that the
same assistance arid the same access to the ballot exists for minor-
ity language groups who are illiterate as exist for American Eng-
lish speaking groups who are also illiterate.

I would be pleased to answer any questions.

Mr. Epwarps. Thank you very much.

The gentlewoman from Colorado?

Mrs. SCHROEDER. Thank you, Mr. Chairman.

And, Mary, we welcome you. It's very nice to have you here this
afternoon. My understanding was that the Department of Justice
guidelines said that you were allowed some flexibility in how you
applied this language minority provisions, and the effectiveness,
and I understood—and I may be wrong—and I would like to check
with counsel—if what you are saying is true, it would be feasible
that Colorado may provide oral bilingual assistance, and they
would still be in compliance.

So if that is true, then why did we do the written—or is my
reading of the guidelines incorrect?

Ms. BucHANAN. I would like to think that your reading of the
guidelines is correct. Colorado also passed in 1978 its own provision
putting a requirement ceéiling of 3 percent Spanish surnames
rather than 5 percent, which is a more restrictive requirement
than the Federal statute for providing oral assistance in ever
precinct with 3 percent Spanish surnamed population. :

In addition to this, to meet what are the written requirements
that I am unsure—as a }goint of fact—as to where the Justice
Department stands on it. Having available sample ballots in Span-
ish in those precincts only costs pennies. And it wasn’t worth the
fight or the effort to try to clear that one through.

I rather am raising my objection over the requirement of pub-
lishing the ballot initiatives and constitutional amendments in a
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legal newspaper two times in each of the covered counties. That is
where the cost is. It is not, in our State, it is not in the direct cost
of conducting the elections themselves.

In addition to that, by the Colorado statute, we require voting
instructions, voter registration instructions, and signs to be bilin-
gual, and in Spanish, but these are one-time pieces. They are not
multiple pieces, like ballots.

The main problem with the bilingual provisions and the Federal
jurisdiction of them is that they do not respond to the States. They -
in general are not aware of the unique aspects of each State.

In Colorado, the unique aspect is this constitutional requirement
for publishing ballot initiatives, and they don’t take into account
the fact that this written material benefits very few, if anybody, of
the targeted group, who we all seek to ease, and find ways to
enable them to participate in our system with the same and equal
access as English-speaking citizens.

Mrs. SCHROEDER., Now, wait a minute. There was testimony from
someone who talked to the Denver registrar who feit that the
S}]laanish costs weren’t prohibitive. So you would not disagree with
that.

You are saying that it is the printing of the sample ballots in
Spanish doesn’t bother you?

Ms. BucHANAN. That is correct.

Mrs. SCHROEDER. You are only concerned about the publishing?

We also have to print on the sample ballots the constitutional
amendments,

Ms. BucHANAN. I have Senator Baca-Baragan’s testimony in
front of me, and she spoke to Dale Noffsinger, who is director of
the Denver Election Commission, in Denver. As you know, you
have those AVM systems which have ballot strips. So the availabil-
ity of a facsimile on the ballot strip costs pennies.

By using sample ballots, which was the way the absentee ballots
in Denver were used, there were only English absentee ballots.
Those are paper ballots. But anybody who requested a sample
Spanish absentee ballot could have one. And then they could over-
lay the sample on top of the real one in order to vote in Spanish.

Interestingly enough, of course, because ballot applications were
all in English, there were no requests for Spanish copy.

The point that I am making is the constitutional amendments
and the referred legislation, which are also on all of our general
election ballots, these, the complete text, must be translated, which
costs $400 or $500. That is no big deal—but then must be published
two times, by our own Colorado constitution, in each legal newspa-
per, which now covers each legal newspaper in the 34 covered
counties. That is where the cost is.

Mrs. SCHROEDER. So your complaint is with the publishing, and
the cost of translating because of our unique State laws?

Ms. BucHANAN. That is correct.

Mrs. ScHROEDER. I just wanted to make that clear. Thank you
again. .

Ms. BucHANAN. Thank you.

Mr. EpwaRrps. Mr. Hyde?

Mr. Hype. Thank you, Mr. Chairman.
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And thank you very much for an interesting insight into a
problem that hadn’t occurred to me, the illiteracy. We have been
tending to think of single-language minorities as being illiterate
only in English, but if they are illiterate in Spanish, they have a
unique problem. ,

You do have bilingual voter assistance in the polling places?

Ms. BucHANAN. That is correct.

We now have a Spanish-speaking election judge in each precinct,
which meets these criteria. :

Mr. HypEe. Do you have a Republican Spanish-speaking judge and
a Democractic Spanish-speaking judge?

4 Ms. BucHANAN. Ideally, we would. But I am sorry to say we
on’t.

Mr. HypE. Do you see a problem with having the inside track
with the voter being a member of the opposite party?

Ms. BucHANAN. Technically, of course; but in practical measures,
no, because all this person is doing is reading a translation, and
usually there is somebody else there.

Mr. Hype. Don’t they get into the booth with them and assist
them there?

Ms. BucHANAN. We have a provision now in Colorado, statutes—
that says a family member may—as may a judge Jf the voter’s own
choosing. But only under one of the two of those circumstances.

Mr. Hype. I suppose if the voter chooses the judge, that helps a
little, but we have the experience in Chicago of the assistance voter
actually doing the voting. And that can be an abuse, too.

I suppose in communities where there are single-language minor-
ity groups, it isn’t much of a problem to produce in all of these
polling places all of these bilingual judges. But I can see where it
could be costly and difficult, in other areas, maybe.

Ms. BucHANAN. It shouldn’t be a problem. If they have enough
population of that language minority, it should be very easy, and it
should be very easy for the political parties, each of them, to
recruit one. .

Mr. Hype. Do you suggest some changes in our census laws?

Ms. BucHANAN. If you are going to continue with the written
provisions, I think it is essential that you have the changes in the
census law that are spelled out in these National Association of
Secretary of State resolutions. If you will get rid of these written
requirements and move to oral, I think it is a moot point.

Mr. Hype. Have you studied the operation of the single-language
minority provisions in Texas? Or some other area?

Is Colorado unique, do you think, in the circumstances you have
related to us?

Ms. BucHANAN. I don’t believe that Colorado is unique. Again, in
Colorado State Senator Baca-Barrigan’s testimony, she highlights
New Mexico as a State with a significant language minority and
significant voter participation, and election results—and elected
officials of that minority. She says this is because they have always
had bilingual elections.

I will cite to you Colorado, and I believe Colorado is very similar
in many ways to New Mexico. A third of our State was originally
part of Mexico. Those people were there before the English people
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came. Those people were there when Colorado was a territory,
before it became a State.

They participate, they serve, in elected office. And we are very
similar to New Mexico in that respect. But it is not because of
bilingual elections. These people are literate in English, and edu-
cated in English.

On the other hand, in recent times, because Colorado is an
agricultural State, we have had many migrant workers who come
across the border from Mexico, more similar to Texas. These people
tend not to be citizens; therefore, they are not eligible to vote.

And until we can find a way to bring them into the system, until
they can participate as citizens and pass the citizenship test, while
they are in fact counted in the census, they really ought not to be
counted. And their illiteracy, while it is a humane concern to all of
us, is not a concern as far as the election process goes.

So to this extent, I would say we were similar to Texas.

Now, beyond that, Texas may have its own problem of second
generation, uneducated, Spanish language minority, who create a
different kind of a problem, but I would submit to you that I would
suspect their literacy in Spanish is not significantly greater than
their literacy in English. And so what good are you doing by
printing all of these Spanish materials that they can’t read either?

Mr. HypE. I will yield to Sefor Edwards.

Mr. Epwarps. I thank the gentleman for yielding.

Your chief objection is, however, because of the constitutional
requirement that this elaborate and expensive printing be done in
two newspapers; is that correct?

Ms. BucHANAN. That is correct.

But, to me, that highlights and focuses the basic issue of provid-
ing written materials that nobody can read.

Mr. Epwarps. But you certainly agree that American citizens
who happen to be illiterate, usually because the local governments
didn’t provide any education, are entitled to vote?

Ms. BucHANAN. Absolutely; and they should have the same as-
sistance and the same encouragement, and that is oral assistance
in their language.

Mr. Epwarps. Thank you.

Mr. Washington?

Mr. WasHINGTON. No questions, Mr. Chairman.

Mr. Epwarps. Mr. Lungren?

Mr. LUNGREN. Thank you, Mr. Chairman.

Madam Secretary, I was somewhat interested in the comments
you made with respect to miscounts, as you saw them, in different
areas of your State, because, as I read the law, it requires these
bilingual election standards when there is more than 5 percent of .
the citizens of voting. age in such State or political subdivision.

And I have sort of dealt with this subject in a slightly different
area, or arena, in the Immigration Subcommittee, where we have
been attempting to determine what the dimensions are of the
numbers of undocumented workers in this country. The GAO just
recently came out with a report and said they estimate anywhere
from 500,000 to 12 million, depending upon which official Federal
report you have looked at in the last decade.
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And we were told that the census could not give us any good
- material on that, any real good estimate. And we are told by the
census they can't give us any estimate of how many of those people
they are counting in the census that are not citizens, or not here
on some sort of legal status, permanent residence and so forth.

How does the Census Bureau, by your familiarity with it, come
to the conclusion of assessing what percentage of a language mi-
nority is in fact citizenry? :

Ms. BucHANAN. The Census Bureau has not, and that is the
problem with it. I have come to that conclusion based upon our
experience in this document that I presented to you, of voting
patterns, and through discussions with many people who have
worked themselves in the gathering of the census.

What their experience is, if you walk with them, particularly
when they go into these apparently migrant communities and little
trailer parks, these people are scared when the census people come
up. And if they have a child are going to say they are a citizen, and
without further question the census worker just checks it off and

" goes on and asks them how many toilets they have, and goes on to
the next house, and does not pursue the credibility of citizenship.

So that there is an error of overcounting the Spanish population
as citizens. There is a bias toward overcounting, which can only be
demonstrated when you get down to the fact of what the popula-
tion count supposedly is, and you use that as an eligible base; and
then you look at how many people in fact are able to register to
vote.

Mr. LUNGREN. Is it a fact that the person, when asked whether
he or she is a citizen, is not required to answer?

Ms. BucHANAN. They just answer, and say, “Uh-huh.” The bias
is toward overcounting.

I am not saying that is what the census people say; I am saying
that is what——

Mr. LuNGREN. I was just asking what you were saying.

Ms. BucHANAN. That there is a bias for a significant overcount of
citizens. Not necessarily of people.

Mr. LUNGREN. Thank you very much.

Mr. Epwarps. Madam Secretary of State, the committee must
recess now.

We have some conflict in your testimony and that of a previous
witness from Colorado. So without objection we may send you a
couple of further questions that you could look at and respond to in
writing.

Would that be agreeable with you?

Ms. BucHANAN. I would be delighted to.

N}Ilr. EQ’WARDS. Would Spanish-speaking people in Colorado agree
with you?

Ms. BucHANAN. I believe they would. Let me, as you go, if I
might read four sentences again from Baca-Baragan’s testimony. I
think they point out of the conflict, the fact that we're really
talking about different things. She says:

The bilingual Erovisions address the specific need of many U.S. citizens who do
not speak English. There are vast numbers of citizens who do not speak English and
who have a right to voting assistance, as surely as a black who does not read

English. Bilingual election materials make that right reality for these citizens. The
bilingual provisions are temporary provisions. I submit to you that bilingual elec-
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tions will be necessary as long as there are citizens who are not fluent in English,
largely because of the failures of our education system.

I am saying exactly the same thing, except that because of those
failures, they don’t read or write in Spanish either and bilingual
election materials is not the solution.

Mr. Epwarps. Well, that is very clear. Thank you very much.
The subcommittee must recess now for 10 minutes, and upon our
return, we will hear from Dr. Foy Valentine, executive director of
the Christian Life Mission.

[Recess.]

Mr. Epwarbps. Let me apologize to the witnesses for the interrup-
tions and so forth, and thank the witnesses for their cooperation
and patience with us. We have some difficult times these days.

The subcommittee will come to order.

We are really honored today to have with us our former good
friend and colleague, who I might say in the past when he was one
of our valued Members gave tremendous help in issues that have to
do with human rights, civil rights and constitutional rights, and
whose eloquence in legislation on the floor of the House and else-
where earned the gratitude of minority Americans everywhere,
and certainly of majority Americans everywhere, because John
Buchanan made an immense contribution to understanding and
goodness in our society. And I want to certify that we miss him
very, very much in the House of Representatives.

So it is my pleasure to welcome you, John Buchanan, and you
are going to honor our witness by your introduction.

Mr. BucHANAN. Thank you, Mr. Chairman, for your most gra-
cious welcome. In all candor, Mr. Chairman, I was strongly in-
clined to seek time to come and personally testify in strong support
of the extension of Voting Rights Act of 1965, because in my years
of experience as a Representative from the Deep South, from the
All-American city of Birmingham and beautiful State of Alabama,
I came to the conclusion that the Voting Rights Act of 1965 was
one of the best things that ever happened to the people of my city,
of my State, and of our sister States.

It became apparent to me that the Voting Rights Act did for our
politics what our emancipation at the University of Alabama did
for our football and for Bear Bryant's team, and that is to improve
the whole quality of political life in Alabama for all the people.
And so not only was an unconscionable denial of right ended, but
life was made better, not just for the minority voters who came to
have the opportunity to vote for the first time but for all the
people of our State. And therefore, I was inclined to testify in
support of this extension of this legislation.

But at the present time, I am a staff person who has the privi-
lege of working with a number of Members of Congress who have
varying views on issues such as this, and I thought it might not be
proper for me to testify personally, but if you have any question
about my position, Mr. Chairman, I would be pleased to respond to
questions later.

It is my happy duty, however, to present to you a man who I
deeply admire, who has given great and shining leadership to the
people of our Southern Baptist Convention for many years.
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Dr. Foy Valentine is executive director of the Christian Life
Commission of the Southern Baptist Convention with which I am
pleased to be associated. For 30 years he has given powerful leader-
ship to the Nation's largest non-Catholic denomination and in the
whole area of race relations. He works nationally and internation-
ally in the area of social concern and social action. He is an author,
lecturer, and Christian statesman. He has served as chairman of
the Baptist World Alliance Christian Ethics Commission, and last
year he served on President Carter's Commission for a National
Agenda for the eighties.

He is truly a strong voice and a courageous leader, and it is my
privilege to present him to this distinguished subcommittee today.

Mr. EpwaArps. Thank you, Mr. John Buchanan, and welcome Dr.
Foy Valentine, and you may proceed.

TESTIMONY OF DR. FOY VALENTINE, EXECUTIVE DIRECTOR,
THE CHRISTIAN LIFE COMMISSION, SOUTHERN BAPTIST CON-
VENTION i

Dr. VALENTINE. Mr. Chairman, as executive director of the
Southern Baptist Convention’s Christian social concerns and Chris-
tian social action agency, I am responsible for working with 13%
million Southern Baptists in 35,000 churches in the whole field of
Christian social ethics. I do not speak for all Southern Baptists, for,
Mr. Chairman, no Baptist on Earth speaks for another. [Laughter.]

I do, however, speak out of a lifetime of commitment to justice,
to the worth of every person, to the civil and other human rights
guaranteed to all Americans, to the moral value without which no
nation can long endure, and what may still be unblushingly called
public righteousness.

I came here today, in the company and with the support of the
chairman of the agency with which I work, to support the exten-
sion of the Voting Rights Act.

I offer this support not only as a Christian, as a Southern Bap-
tist, and as an American deeply committed to civil rights, but also
as a southerner, whose ancestors have been southerners since they
first arrived here in this country as French Huguenots in the
1650’s. My interest in the subject at hand is supporied by the fact
that more than 30 years ago I wrote my doctoral dissertation on
Southern Baptists and race relations.

The rationale for my support of the extension of the Civil Rights
Act is uncomplicated.

I stood beside Lyndon B. Johnson in the rose garden at the
White House and heard the President of the United States of
America plead with Southern Baptists for help in passing the most
important civil rights legislation to come before Congress in 100
years. This Voting Rights Act was a vital part of that legislation.

That President and that Congress worked together then to frame
a law that substantially clarified the American dream that all of
us are created equal, that all of us stand equally before the law,
and that all of us live equally under the role of law. They mandat-
ed a simple and speedy enforcement system that has worked. It has
not just worked. It has worked amazingly well.
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What they courageously inaugurated and what subsequent Presi-
dents and gongresses have consistently shored up, this President
and Congress ought not now to relinquish and repudiate.

We may not rightly assume that now in 1981 racial discrimina-
tion has been eradicated, that institutionalized racism has not been
happily overcome, that the demons of racial and ethnic prejudice
have now all been cast out, and that the devil is now dead.

On the contrary, discrimination persists, institutionalized racism
is finding new and subtle ways to rear its ugly head, and the evil
spirits of prejudice are at work at many levels of our national,
political, and personal lives.

From my perspective, the force of the Federal Government needs
for the time being to continue to be used to prevent voting changes
which would have the effect of unlawfully discriminating. For the
Government of the United States of America now to take this pearl
of great price and toss it back to some who might not yet treasure
it would be to make an unconscionable and, in my opinion, a
morally indefensible move. As you know, these other units of gov-
ernment have had more than 800 proposals for changes in voting
laws rejected as discriminatory since the law was passed; and more
than half of the Justice Department’s objections have come in the
last 5 years.

The law is still needed. It should not yet be abandoned. History
would not deal gently with the perpetrators of so grave an injus-
tice.

The mills of improved race relations are grinding in this country.
They are grinding slowly, but they are grinding in the right direc-
tion. I plead with you not to allow the dismantling of this program
that has served our Nation well.

Thank you for the privilege of providing this testimony.

Mr. Epwarps. Dr. Valentine, we thank you also. I am particular-
ly interested in a number of things that you have said, all of which
I found most important. You point out that the mills of improved
race relations are grinding in this country, and I believe that—and
I hope that. And 1 was disturbed, and I am sure you were, to hear
Geraldine Thompson say that she really didn’t have much hope for
the mills to ever finally stop, when we have reached an era in this
country when such a law, a Federal law, will be no longer neces-
sary.

Such a law is not necessary in some parts of the country, even in
parts where there are quite a number of minorities.

So I would like your views on the progress that we can make, so
that we can look forward to not another extension some day.

Dr. VALENTINE. Mr. Chairman, I am 57 years old, and I am
immensely sympathetic and empathetic with the black testimony
that was given, to which you have referred. They do come at this
thing differently from what most whites can possibly come at it
from. And so I am not unsympathetic with them, but I have to say
that I am remembering what Lyndon Johnson did. I'm remember-
ing even what Richard Nixon did. I'm remembering what other
Presidents have done and what the Congress of the United States
has done, and what Sam Rayburn, the tutor of Lyndon Johnson,
did. And what John Kennedy did. And what lots of others have
done and are now doing in this Congress.
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And I have to tell you that from the standpoint of one who has
worked hard in race relations for 40 years, that I am encouraged
that progress has been made. I am not satisfied. I'm saying, let’s
press on, but let’s do so in great hope. For we live in a country that.
}s characterized by a vision and hope and good prospects for the
uture.

Mr. Epwarps. Well, why haven’t we had, then, people coming
forth from some of the covered States, and generally speaking,
these are States of the Deep South, with evidence that the States
are taking over this responsibility? This is primarily a State and
local responsibility to make certain that minority citizens have an
opportunity to register and vote and participate in the American
political process.

Dr. VALENTINE. Mr. Chairman, I come from Tennessee and my
State has never been under that. We are very much a Southern
State. I am originally a Texan—a fifth-generation Texan—and
while Texas is under the requirements of the law at the time, it is
basically because of the Hispanic concerns, but our concerns in the
area of black/white relationships have been pretty well worked out
satisfactorily for the most part, in Texas.

So here is a man from Alabama who has come forward. Here is
one from Tennessee and Texas who has come forward, who is
identified by his very name as a Southern Baptist. That means a
Baptist from south of God. And we are trying to hear testimony to
the fact that we are hopeful and that there are lots of folks who
IStaI?d with you in this important effort that you are now seeking
ight on.

Mr. Epwarbps. Well, thank you. I am sure it is true, and I hope it
is true. And I hope that the message gets back to our fellow
Americans in the covered jurisdictions, that we would much rather
not have to use Federal power, which we have to do under the
Constitution at this time, that come another 10 years, 1992, or a
little more than 10 years, that the evidence will be overwhelming
that it is no longer necessary. -

Dr. VALENTINE. Wonderful. Mr. Chairman, prejudice is not the
original idea nor the continuing monopoly of southerners. And we
recognize that the wages of sin is death. We lost the Civil War
from the standpoint of race. We lost it for the right reason. The
fact is that progress has been made for the last 100 years, and we
are going to make some better progress in the years ahead.

In my lifetime, since that Rose Garden experience, 15 or 16 or 17
years ago, I have seen great progress, and we just have to rejoice in
that and say, “Let’s don’t lose ground. Let’s move forward.”

Mr. Epwarps. Well, I think it is just wonderful that the South-
ern Baptists have authorized you to come here and to give us this
wonderful testimony and to carry the good word back there. It is
really great. .

Counsel? -

Ms. GonzaLEs. Thank you, Mr. Chairman.

* My question is directeg to both of you, as people who are familiar
with the South and the changes that have occurred and with how
people characterize the Voting Rights Act. Have been claims made
outside of the hearings, that, in fact, the Voting Rights Act has
stigmatized the South unfairly and that it is time to remove the
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stigma from the Southern jurisdictions. How would you respond to
that? Do you think that the South has been stigmatized by the
Voting Rights Act?

Mr. BucHANAN. I think my first testimony in the Congress was
before the distinguished Committee on the Judiciary against a law
that applied only to seven States and for a nationwide voting rights
law instead. As a freshman Member of the Congress, I, however,
reached the point, by the last time the act was extended, that I had
come to the conviction that, while I would like to see all Americans
clearly covered and their rights protected—and I would—that if
the Voting Rights Act applied only to the people I represented and
only to the people of my State of Alabama, I would support it,
because it protected their rights.

I do believe that States like my own State have made progress. 1
think the Voting Rights Act has improved the caliber and the
quality of our politics. But if the committee, in its wisdom, should
address any kind of bailout provisions, I would hope that you would
do so with great care and with the understanding that that which
is most basic and must come first is the protection of the rights of
the citizens involved and the Federal responsibility toward such
protection, so that if there is a way to recognize progress and to
provide some means that a State could, in time, or a jurisdiction
could, in time, work its way out of the Federal supervision struc-
ture, then that, in my view, could be a good thing if you are very
careful to make your first priority the protection of the rights of
the citizens involved and you do that with certainty.

Ms. GonzaLgs. Thank you, Mr. Chairman.

Mr. Epwarbs. That is a very good observation, and I'm glad you
made that.

There is considerable discussion about a bailout and as an incen-
tive—and I am all for incentives—but we have had no testimony or
really evidence so far that any of the requirements to be met in
any bailout have been met to date in any of the covered jurisdic-
tions. 1 am sorry to say that, but that is true. And that seems to
include all of the States.

Mr. BucHANAN. Mr. Chairman, I could not challenge that at all.
I would only say you may wish to look at a mechanism that would
make it possible, based on some kind of a track record. But if you
do that, I hope you will please be careful.

Mr. Epwarps. Mr. Boyd.

Mr. Boyp. No questions, Mr. Chairman.

Mr. Epwarbs. Thank you very much.

Our last witness is the patient State representative from the
State of Florida, the Honorable Dr. George Sheldon.

Representative Sheldon, we are delighted to have you here. And
would you please be so kind as to introduce your colleague. -

And without objection, the full text of your testimony will be
made a part of the record.

TESTIMONY OF DR. GEORGE SHELDON, STATE REPRESENTA-
TIVE, FLORIDA, ACCOMPANIED BY BARBARA PHILLIPS, AT-
TORNEY, VOTING RIGHTS PROJECT, LAYWERS COMMITTEE
FOR CIVIL RIGHTS UNDER THE LAW

Dr. SHELDON. Thank you, Mr. Chairman.
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With me is Barbara Phillips, who is an attorney with the voting
rights project of the Lawyers Committee for Civil Rights Under the
Law.

Let me, first of all, take the opportunity to thank you for allow-
. ing me to be with you and to come to this committee as a white
politician from the South, and congratulate this committee on its
efforts to reaffirm, through the Voting Rights Act extension, our
commitment to equality.

The Voting Rights Act, I think, has been the most powerful
mechanism available to blacks and other minorities in guarantee-
ing their basic right to vote.

Perhaps I, as much as any other white politician in the South,
understand the needs for extending the Voting Rights Act. I come
from a State that is truly a “State of minorities”; a State where
almost 14 percent of the citizens are black, almost 9 percent of the
citizens are Hispanic, and an untold number of Haitians, Nicara-
guans, Vietnamese, and other minorities.

I bring with me a legacy of the South’s and Florida’s commit-
ment to good government and fairness to all of its citizens, a
commitment that has been the foundation for southerners and
Floridians who have served this Nation in various national capaci-
ties. I refer to the legacy of good government represented by the
former Governor of Florida and former trade ambassador, Reubin
Askew, a man whose guidance shaped my early political career.

I also bring with me the legacy of the commitment to equality
represented by Florida’s elder statesman, Leroy Collins, who fought
so hard in the struggle during his tenure in the sixties as the
director of the community relations services, the same time period
within which we saw the passage of the Voting Rights Act, which,
we must not forget, was drafted by another great southerner,
Lyndon Johnson.

Lyndon Johnson publicly stated that he considered the Voting
Rights Act the single most important civil rights law drafted by
Congress. He hailed its enactment as a “triumph for freedom as
huge as any ever won at any battlefield.”

In my estimation, we have come far since 1965. We have done
away with literacy tests and through the Voting Rights Act are
now providing bilingual assistance during all phases of the election
process when shown to be necessary.

Ladies and gentlemen, let us look specifically at what has hap-
pened in Florida.

In 1964, prior to passage of the Voting Rights Act, there were
300,000 blacks registered to vote in Florida. In 1976, this number
_ had increased to 409,905. Blacks represented 10 percent of the
registered voters in Florida.

While the initial increases in black voter registration were en-
couraging, since 1975 less than 50,000 blacks have been registered
to vote in Florida. Blacks now represent only 9 percent of the
registered voters in Florida.

In 1970, my State had a total of 36 black elected officals. Ten
years later, the number of black elected officials has only increased
by 70 persons. Blacks represent less than 1.5 percent of the total
number of all elected officals in Florida. '
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Of the 120 State house districts in Florida, only 5 are held by
blacks and only 1 by a Hispanic.

There are no blacks or Hispanics in the 40-member Florida
Senate.

In fact, less than 2 percent of the elected officials in Florida are
minority group members. Minorities constitute nearly a quarter of
the population in Florida.

As you can see, we still have a way to go. Although Florida, as a
whole, is not a covered State, extension of the Voting Rights Act
will serve as a useful spur and reminder to the State legislature
when passing laws not to dilute the impact of minority votes.

As you know, there are five counties in Florida covered by the
preclearance provision of the Voting Rights Act: Collier, Hardee,
Henry, Hillsborough, and Monroe. Two other counties, Dade and
Glades, are covered by section 203, which basically requires bilin-
gual elections and/or assistance.

Florida is covered by the preclearance provision of the Voting
Act because of the presence of large language minority groups.

According to the 1980 census, Collier County is 11 percent His-
panic, Hardee County is 17 percent Hispanic, Henry County is 13
percent. All of the counties covered in Florida were brought under
the act because of the presence of large language minority groups.

According to the 1980 census, Collier County is 11 percent His-
panic, Hardee County is 17 percent Hispanic, Henry County is 13
percent Hispanic, Hillsborough County is 10 percent Hispanic,
Monroe County is 11 percent Hispanic, Glades County is 5 percent
Hispanic, and Dade County is 35 percent Hispanic.

Of the 162 submissions to the Justice Department since 1975, the
majority have come from either my home county of Hillsborough
or the State itself. The remaining covered jurisdictions have sent
few, if any, submissions.

What changes should have been submitted by these counties is
probably unknown. Without increased education of private citizens
and community groups and factfinding by the Justice Department,
we will probably never know. According to a recent General Ac-
counting Office report, reviewing and monitoring efforts by the
Department of Justice, due in part to a lack of staff, have been
minimal and ineffective.

While I realize that the minority language provision does not
expire until 1985, I would urge extension of the language provision
of the Voting Rights Act at the same time the rest of the act is
extended.

Without the minority language provision, the sole Federal statu-
tory basis for requiring bilingu ° elections will be gone.

Last year Dade County, in response to the Cuban boatlift and
Haitian flotilla, passed an ordinance prohibiting the use of any
language other than English in county government publications.
Last month the Florida House of Representatives defeated a pro-
posal that would have prohibited the use of any language but
English in State publications.

Without the Voting Rights Act, there would be no more bilingual
elections in Dade County. The Dade County ordinance would clear-
ly prohibit the use of bilingual ballots.
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Yet, 35 percent of the people in Dade County are Hispanic. This
segment of the population could effectively be disenfranchised if
the Voting Rights Act is not extended.

Florida’s last general election included five detailed constitution-
al amendments. Even if English was your native language, the
amendments were difficult to understand. Full copies of the
amendment were available ahead of time, but only a 5- to 10-word
summary was included in the ballot.

It is simply fundamental that voting instructions, ballots, or any
other material which forms part of the official communication to
registered voters prior to an election be in Spanish as well as
English.

In order that the phrase ‘“the right to vote” be more than an
empty platitude, a voter must be able to effectively register his or
her political choice. This involves more than just physically being
able to pull a lever or mark a ballot.

Part of the Kennedy-Rodino bill before you would remedy the
problems of proof raised by the Supreme Court’s recent City of
Mobile v. Bolden decision.

As the black voters of a north Florida County recently discov-
ered, proving discriminatory intent is difficult if not impossible.

Escambia County had used an at-large system of electing county
commissioners since such a system was mandated by a 1901
amendment to the Florida constitution. Despite considerable evi-
dence that, at the time the constitutional amendment was adopted,
the white citizens of Florida also adopted various legislative plans,
either denying blacks the vote entirely or making their own vote
meaningless, the fifth circuit held, in 1976, that the 1901 amend-
ment to the Florida constitution was not racially motivated.

While the original decision to go on to an at-large system, or
even to stay with an at-large system for the election of county
commissioners in Escambia County may not have been racially
motivated, the clear effect of such a decision was to prevent blacks
from being elected.

Although black voter turnout was as high as white voter turnout
when black candidates ran, and black voters almost unanimously
voted for the black candidates, black candidates could not attain a
majority of the votes in Escambia County because of the numerical
inferiority of blacks, combined with a white bloc vote.

An at-large system that clearly had the effect of disfranchising
blacks was allowed to stand because there was insufficient evidence
of racial intent.

To allow the Voting Rights Act to expire is to reguire reliance
for enforcement of voting rights solely upon the Federal courts—
and enforcement mechanism full of inherent defects, individual
cases are of a limited scope, hundreds of man-hours are necessary
to gather and analyze the great amount of factual and statistical
data necessary for proving racially discriminatory application of
voter qualifications; and most important, there are almost limitless
opportunities for delay in the judicial process.

Ladies and gentlemen, I, like you, would pray for the day when
there will be no need for the Voting Rights Act. I wish that day
was now. However, the testimony that you have heard throughout
these hearings, and the data from my own home State of Florida,
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does not show that time is yet at hand. Blacks and Hispanics in
Florida still have not successfully been given the opportunity to
exercise their franchise in the same number as the white citizens
of my State.

The act must be extended and must include the provisions draft-
ed by Senator Kennedy and Congressman Rodino, chairman of this
committee. Those added provisions will make perfectly clear the
intention of this body as it relates to the effect and intent of the
Voting Rights Act.

I also urge steadfast support for the retention of section 5, its
administrative preclearance provisions, and the extension of the
language provisions for another 7 years.

To retreat from the full protection of the Voting Rights Act,
which the Kennedy-Rodino bills represent, is to retreat from our
Nation’s commitment to equality of opportunity for all citizens.

Ladies and gentlemen, as a white politician from the South, I
have a legacy to live up to, a legacy of struggle, of commitment to
good government and equality for all. To do less than support the
Voting Rights Act would be to deny that legacy, hard fought for
and symbolized by such great southerners as the Reverend Martin
Luther King, Jr., President Lyndon Johnson, and Rev. C. K. Steele,
and Gov. Leroy Collins of Tallahassee, Fla.

The right to vote in a free American election is the most power-
ful and precious right in the world. It is the key to achieving all
the other rights of American citizenship.

Thank you, Mr. Chairman.

Mr. Epwarbs. Thank you very much, Mr. Sheldon.

And I wish that all of the other members of the subcommitee
had been here to hear your very impressive testimony from, as you
say, an elected official, a white elected offical of the Deep South.

And I am going to make sure that it is distributed to all of them,
because it is very, very persuasive and important testimony.

Your left ear probably told you that the bells were ringing again
in the legislature. You know that I have no choice but to recess the
cclJmmittee. And I believe you probably are going to catch an air-
plane.

If we have some questions, we will send them. But again, thank
you very much for a splendid testimony

Dr. SHELDON. Thank you, Mr. Chairman.

[The prepared statements of George H. Sheldon and William
Lucy follow:]

PREPARED STATEMENT OF GEORGE H. SHELDON, REPRESENTATIVE, FLORIDA
LEGISLATURE

Mr. Chairman, thank Kou for the opportunity to appear before the subcommittee
to urge you and the other distinguished members of this panel to reaffirm this
Nation’s commitment to equality. the Voting Rights Act has been the most powerful
mechanism available to blacks and other minorities in guaranteeing their basic
right to vote.
erhaps 1, as much as any other white politician in the South, understand the
need for extending the Voting Rights Act. I come from a State that is.truly a “State
of Minorities', a State where almost 14 percent of the citizens are black, almost 9
percent of the citizens are Hispanic, and an untold number of Haitians, Nicara-
guans, Vietnamese, and other minorities. :
I bring with me a legacy of the South’s and Florida’s commitment to good
overnment and fairness to all of its citizens. A commitment that has been the
oundation for southerners and Floridians who have served this Nation in various
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national capacities. I refer to the legacy of good government represented by the
former Governor of Filorida and former Trade Ambassador, Reubin Askew, a man
whose guidance shaped my early political career.

I also bring with me the legacy of commitment to equality represented by Flor-
ida’s elder statesman Leroy Collins, who fought so hard in the struggle during his
tenure in the 1960’s as the director of the Community Relations Services, the same
time period within which we saw the passage of the Voting Rights Act which, we
must not forget, was drafted by another great southerner, Lyndon Johnson.

Lyndon Johnson publicly stated that he considered the Voting Rights Act the
single most important civil rights law drafted by Congress. He hailed its enactment
as a “triumph for freedom as huge an any ever won at any battlefield.”

In my estimation, we have come far since 1965. We have done away with literacy
tests and through the Voting Rights Act are now providing bilingual assistance
during all phases of the election process when shown to be necessary.

Ladies and gentlemen, let us look specifically at what has happened in Florida.

In 1964, prior to passage of the Voting Rights Act, there were 300,000 blacks
registered to vote in Florida. In 1976, this number had increased to 409,905. Blacks
rewesented 10 percent of the registered voters in Florida.

hile the initial increases in black voter registration were encouraging, since
1975 less than 50,000 blacks have been registered to vote in Florida. Blacks now
represent only 9 percent of the registered voters in Florida.

In 1970 my State had a total of 36 black elected officials. Ten years later the
number of black elected officials has only increased by 70 persons. Blacks represent
less than 1.5 percent of the total number of all elected officials in Florida.

Of the 120 State house districts in Florida only 5 are held by blacks and only 1 by
a Hispanic.

There are no blacks or Hispanics in the 40-member Florida Senate.

In fact, less than 2 percent of the elected officials in Florida are minority group
members. Minorities constitute nearly a quarter of the population in Florida.

As you can see, we still have a way to go. Although Florida, as a whole, is not a
covered State, extension of the Voting Rights Act will serve as a useful spur and
reminder to the State legislature when passing laws not to dilute the impact of
minority votes.

As you know, there are five counties in Florida covered by the preclearance
K}'ovision of the Voting Rights Act: Collier, Hardee, Hendry, Hillsborough, and

onroe. Two other counties, Dada and Glades, are covered by section 203 which
basically requires bilingual elections and/or assistance.

All of the counties covered in Florida were brought under the act because of the
presence of large language minority groups. (According to the 1980 census, Collier
Country is 12 percent Hispanic; Hardee County is 17 percent Hispanic; Hendry
County is 13 percent Hispanic; Hillsborough County is 10 percent Hispanic; Monroe
County is 11 percent Hispanic; ©2lades County is 5 percent Hispanic; and Dade
County is 35 percent Hispanic.)

Of the 162 submissions to the Justice Department since 1975, the majority have
come from either my home county of Hillsborough, or the State itself. The remain-
ing covered jurisdictions have sent few, if any, submissions.

hat changes should have been submitted by these counties is probably un-
known. Without increased education of private citizens and community groups and
fact-finding by the Justice Department, we will probably never know. According to a
recent General Accounting Office report, reviewing and monitoring efforts by the
Department of Justice, due in part to a lack of staff, have been minimal and
ineffective.

While 1 realize that the minority language provision does not expire until 1985, I
would urge extension of the language provisions of the Voting Rights Act at the
same time the rest of the act is extended.

Without the minority language provision the sole Federal statutory basis for
requiring bilingual elections will be gone.

t year Dade County, in response to the Cuban boatlift and Haitian flotilla,
passed an ordinance %rohibiting the use of any language other than English in
county government publications. (Last month the Florida House of Representatives
defeated a groposal that would have prohibited the use of any language but English
in State publications.)

Without the Voting Rights Act there would be more bilingual elections in Dade
l(:'Jollinty. The Dade County ordinance would clearly prohibit the use of bilingual

allots.

Thirty-five percent of the people in Dade County are Hispanic. This segment of
the pggglation could effectively be disenfranchised if the Voting Rights Act is not
extended.
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Florida's last general election included five detailed constitutional amendments.
Even if English was your native language the amendments were difficult to under-
stand. Fuli copies of the amendment were made available ahead of time, but only a
5- or 10-word summary was included in the ballot.

It is simply fundamental that voting instructions, ballots or any other material
which forms part of the official communication to registered voters prior to an
election be in Spanish as well as English.

In order that the phrase “the right to vote” be more than an empty platitude, a
voter must be able to effectively register his or her political choice. This involves
more than just physically being able to pull a lever or mark a ballot.

Part of the Kennedy-Rodino bill before you would remedy the problems of proof
raised by the Supreme Court's recent City of Mobile v. Bolden decision.

As the black voters of a north Florida county recently discovered, proving discrim-
inatory intent is difficult if not impossible.

Escambia County had used an at-large system of electing county commissioners
since such a system was mandated by a 1901 amendment to the Florida Constitu-
tion. Despite considerable evidence that at the time the constitutional amendment
was adopted, the white citizens of Florida also adopted various legislative plans
either denying blacks the vote entirely or making their vote meaningless, the fifth
circuit held, in 1976, that the 1901 amendment to the Florida Constitution was not
éacialsl’yﬁmotivated. See McGill v. Gadsden County Commission, 535 F.2d 277 (5th

ir. 1976).

While the original decision to go to an at-large system, or even to stay with an at-
large system for the election of county commissioners in Escambia County may not
have been racially motivated, the clear effect of such a decision was to prevent
blacks from being elected.

Although black voter turnout was as high as white voter turnout when black
candidates ran, and black voters voted almost unanimously for the black candidates,
black candidates could not attain a majority of the votes in Escambia County
because of the numerical inferiority of blacks combined with a white block vote.

An at-large system that clearly had the effect of disfranchising blacks was allowed
to stand because there was insufficient evidence of racial intent.

To allow the Voting Rights Act to expire is to require reliance for enforcement of
voting rights solely upon the Federal courts—an enforcement mechanism full of
inherent defects: Individual cases are of a limited scope; hundreds of man-hours are
necessary to gather and analyze the great amount of factual and statistical data
necessary for proving racially discriminatory application of voter qualifications; and
most important, there are almost limitless opportunities for delay in the judicial
process. :

Ladies and gentlemen, I, like you, would pray for the day when there will be no
need for the Voting Rights Act. I wish that day was now. However, the testimony
that you have heard throughout these hearings, and the data from my own home
State of Florida does not show that time is yet at hand. Blacks and Hispanics in
Florida still have not successfully been given the opportunity to exercise their
franchise in the same manner as the white citizens of my State.

The act must be extended, and must include the provisions drafted by Senator
Kennedy and Congressman Rodino, chairman of this committee. Those added provi-
sions will make perfectly clear the intention of this body as it relates to the “effect
and intent” of the Voting Rights Act.

1 also urge steadfast support for the retention of section 5, its administrative
preclearance provisions, and the extension of the language provisions for another 7
years.

To retreat from the full protection of the Voting Rights Act which the Kennedy/
Rodino bill represents is to retreat from our Nation’s commitment to equality of
opportunity for all citizens,

Ladies and gentlemen, as a white politician from the South, I have a legacy to live
up to: A legacy of struggle, of commitment to good government, and equality for all.
To do less than support the Voting Rights Act would be to deny that legacy hard
fought for and symbolized by such great southerners as the Reverend Martin Luther
King, Jr., President Lyndon Johnson, and Rev. C. K. Steele and Gov. Leroy Collins
of Tallahassee, Florida.

The right to vote in a free American election is the most powerful and precious
right in the world. It is the key to achieving all the other rights of American
citizenship.
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PREPARED STATEMENT OF WILLIAM Lucy, SECRETARY-TREASURER OF THE AMERICAN
FEDERATION OF STATE, CoUNTY, AND MUNICIPAL EMPLOYEES, AFL-CIO

Mr. Chairman, members of the Subcommittee, I am William Lucy, Secretary-
Treasurer of the American Federation of State, County, and Municigal Employees
(AFSCME), a labor union which represents more than one million public employees
nationwide. I am pleased to present testimony in support of H.R. 3112, the "Voting
Rights Act Amendments of 1981,” which was introduced by Congressman Rodino.
While my testimony is offered on behalf of AFSCME, I am also President of the
Coalition of Black Trade Unionists (CBTU), an organization composed of black union
members from all areas of the United States. I would appreciate having the record
reflect that CBTU also endorses H.R. 3112 and will work toward the enactment of
this legislation into law.

The Voting Rights Act (Act) is clearly one of the most important and successful
Civil Rights laws ever passed. Though the 15th Amendment of the Constitution
prohibits the denial or abridgement of the right to vote on account of race, color, or
previous condition of servitude, years of litigation proved this basic right, in actual-
ity, did not exist. Numerous devices continued to deliberately exclude blacks from
politics and voting. Only since the historic march in Selma, Alabama, led by Dr.
Martin Luther King, which visibly brought to light the discrimination and harass-
ment encountered by black people who desired access to the voting booth, have we
witnessed a dramatic increase in minority registration and voting. Since that march
in 1965, the number of blacks registered to vote in South Carolina, Alabama,
Mississippi, Louisiana, Georgia, Virginia and parts of North Carolina, has doubled.
In Mississippi specifically, from 1870 to 1965, blacks brought cases in Court under
the 15th Amendment to exercise their right to vote. Litigation proved fruitless and
is evidenced by the fact that in 1965, the Mississippi Freedom Party documented
that only approximatel{lb’ percent of the black voting age population in Mississippi
was registered to vote. However, since 1965 and the enactment of the Voting Rights
Act, the burden of proof is on the jurisdiction to show lack of discrimination and the
registration of Black Mississippians increased by 1976 to 67.4 percent, and this is in
only 11 years. I question whether there would be a resurgence of the discriminatory
-tactics practiced by government officials in Mississippi for 95 years if the Voting
Rights Act is not extended. The record in Mississippi before and after the Voting
Rights Act speaks for itself. Moreover, since the Act was extended in 1975 to
Hispanic-Americans and other language minorities who were victims of similar
discriminatory voting practices as had been applied to blacks, Hispanic registration
has increased by approximately 30 percent nationwide and approximately 44 per-
cent in the Southwest. The dramatic increase in voter registration and participation
have, in essence, guaranteed minorities the right to cast not only a ballot, but an
effective ballot. The Act has provided minorities, who were once disenfranchised
from the electoral process, a voice in the political decisions that affect their lives.

The increase in black elected officials can also be attributed to the success of the
Voting Rights Act. A 1980 survey of black elected officials, carried out by the Joint
Center for Political Studies revealed that blacks, for the first time, held one percent
of the apgroximately 490,200 elective offices in the country. And it has been docu-
mented that over half of these officials are in states covered by the Act. Black
elected officials have made meaningful contributions to the political and electoral
Erocess and have influenced policy decisions. Additionally, the fact that minorities

old elective office has, in my opinion, enhanced government by providing another
voice to address the distribution of public benefits. The fact that a broader base of
representation exists, works to improve the well-being of the community and all of
its residents.

The increase in minority voter participation and the increase in black elected
officials, however, does not negate the necessity of the Voting Rights Act. While the
Act has eliminated such discriminatory practices as the poll tax and literacy tests,
more subtle schemes, such as shifting to at-large elections, shifting from election to
appointment of public officials, polling place changes, redistricting, majority runoff
requirements, racial gerrymanders, and discriminatory annexations, have emerged.
These changes in local voting laws often dilute minority voting strength so that,
despite a larie minority voter turnout, the minority vote will not have an effect.
Weakening the Act’s protections would allow discriminatory schemes to flourish
and eliminate the participatory gains that have been achieved.

A good example of where the Voting Rights Act (Section 5) has halted a discrimi-
natory voting scheme was Richmond, Virginia. Richmond has always used the at-
large system for elections. However, when in 1970 the City developed a majority
black population, a decision was made to dilute the black voting strength by annex-
ing portions of a suburban, white county. The Justice Department objected to the
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annexation and ruled that the annexation could be retained only if the City adopted
a single-member district plan instead of the at-large system. The case was appealed
and after the 1970 elections, the Supreme Court enjoined all City Council elections
until litigation was completed in 1977. Since 1977, Richmond has a nine-member
City Council, five of whom are black. Richmond now has a black mayor.

I raise the Richmond case because of AFSCME members’ involvement in the 1977
elections. It was the first time that the nine-ward plan had been used. The issues
were clear and similar to concerns in other municipalities: the need for more inner-
city industry, rising real estate taxes, quality education, better police protection, etc.
But the black residents of Richmond wanted their voice to be heard on these issues
too. And it was. While our members participated in telephone bank operations,
volunteer campaign services, and creating mechanisms to alert the public of the
candidates and the issues through posters and other means; their most important
role was to urge City residents to vote for the candidate of their choice. The results
of the election reveal the choices of the people of Richmond.

AFSCME is particularly interested in the extension of the Voting Rights Act and
casting an effective vote because of the nature of our organization: We represent
public employees. AFSCME’s Constitution points out that: “For unions, the work-
place and the polling place are inseparable.” Public employees—more than any
other group—know that their well-being and the quality of services they perform
are strongly affected by who holds public office. AFSCME members realize that
basic services that are often taken for granted, such as well paved roads, environ-
mental and sanitation services, the availability and quality of care in public hospi-
tals, are decided by local and state officials. Our members also realize that those
who participate in voting can affect the actions of government. For this reason, our
members are politically active, and volunteer their services for various political
activities. Declining voter turnout, which was evidenced in the last Presidential
election, reveals the continued need for greater involvement by the public in the
political arena. AFSCME believes that the Voting Rights Act will continue to play
an important role in increasing the voter registration and participation levels.
Moreover, we believe the Act has, and will continue to bring about social progress
in electoral politics that is necessary for the healthy development of this society and
our democratic form of government.

Mr. Chairman, in conclusion, AFSCME supports H.R. 3112 and all of the provi-
sions therein. Specifically, we support a ten-year continuation of Section 5, the
preclearance provision of the Act—which requires that covered jurisdictions must
preclear any new changes in voting or election procedures with the Justice Depart-
ment by showing that these changes will not discriminate against minority voters.
Section 5 has protected gains in voter registration and must be continued at least
until 1992 so that the extensive reapportionment and redistricting that results from
the 1990 census will be covered. We also support the amendment to Section 2 of the
Act with respect to the standards of evidence for proof of voting discrimination. This
amendment is necessary because of the 1980 Supreme Court decision, City of Mobile
v. Bolden, which, in essence stated that a plaintiff alleging that their voting rights
have been denied based on racial grounds must prove that the “illegal” election
practices was adopted or maintained for discriminatory purposes. The current Sec-
tion 2 amendment will clarify the standard to be used. Additionally, we support a
continuation of the protections of other minority groups (including Hispanics, Asian-
Americans, American Indians, and Alaskan Natives) and the bi-lingual provisions so
that they are co-terminous with other provisions in the Act.

The United States has a representational form of government which is based on
democratic principles embodied in the Constitution. Voting is one of the most basic
constitutional rights, however, histary has shown that the fundamental right to
vote, for many Americans, was not guaranteed. Moreover, present day attempts to
make discriminatory changes in voting and election procedures reveals the contin-
ued need for the Voting Rights Act. For this reason, AFSCME disagrees with
opponents of the Act who argue that it is no longer needed and that it is regionally
punitive. We believe that the Voting Rights Act has proven to be effective in
making the right to vote a reality and that, because of the Act. a more representa-
tional government now exists: a government of, by, and for the people. AFSCME
urges the members of this body to support H.R. 3113', as drafted.

Mr. Chairman, again, thank you for the opportunity to appear before this Sub-
committee. Attached to my testimony are copies of resolutions on the Voting Rights
Act. On was passed by AFSCME'’s Executive Board, the other was passed by the
Coalition of Black Trade Unionists. I would appriciate having both resolutions
inserted as part of the official record.
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CBTU RESOLUTION-—VOTING RIGHTS ACT

Whereas the Voting Rights Act of 1965 is the most effective civil rights legislation
ever devised by the Congress and has allowed minorities to cast an effective ballot;

Whereas in the last 16 years, black voter registration has more than doubled in
the suspect states of South Carolina, Alabama, Missisisippi, Louisiana, Georgia,
Virginia and parts of North Carolina;

Whereas between 1976 and 1980, Hispanic registration increased by 30 percent
nationwide and 44 percent in the Southwest;

Whereas there are now more than 4,000 blatk elected officials;

Whereas the Voting Rights Act will expire by August 1982 if not reauthorized by
the current Congress;

Whereas although literacy tests have been outlawed and minority voter participa-
tion has increased, other means have been devised such as at-large elections and
discriminatory redistricting plans, to dilute the minority vote;

Whereas the 14th and 15th Amendments to the Constitution have not guaranteed
effective voting participation for minorities; and

Whereas voting rights legislation providing for federal intervention in states
involved in discriminatory practices has proven effective: Therefore, be it

Resolved, That CBTU supports and urges the Congress and the President to
reauthorize the Voting Rights Act and extend the Act for a period of at least ten
years.

AFSCME RESOLUTION-—EXTENSION OF VOTING RIGHTS ACT

Whereas the Voting Rights Act was enacted to eliminate abuses directed at
Blacks in the South who were subject to discrimination in voting; and,

Whereas in recent years the scope of the Act has been expanded to protect
Hispanic ;nd Native Americans through requirements for bi-lingual election proce-
dures; and,

Whereas since Passage of the Act, minority voter registration has more then
doubled in certain states where discrimination existed; and

Whereas the Act has made it possible for hundreds of thousands of minority
citizens to cast ballots and to participate freely in the political process; and,

Whereas the Voting Rights Act expires in 1982 and legislation has been intro-
duced for a ten-year extension; and,

Whereas some states and localities have developed more subtle discriminatory
voting procedures by redistricting, annexations, shifting to at-large elections, and
majority runoff requirements; and,

Whereas some Members of Congress seek to prevent the extension of the Voting
Rights Act: Therefore, be it

Resolved, That AFSCME support H.R. 3112 and S. 895 which extend the provi-
- sions of the Voting Rights Act for ten years and urge the Congress to enact these
measures into law and the President to sign such legislation; and be it further

Resolved, That AFSCME opposes any attempt to dilute the provisions of the
Voting Rights Act.

Mr. Epwarps. The committee is adjourned.
[Whereupon, at 4:45 p.m., the hearing was adjourned.]



EXTENSION OF THE VOTING RIGHTS ACT

WEDNESDAY, JUNE 24, 1981

HousEe oF REPRESENTATIVES,
SuBcoMMITTEE ON CIvIL AND CONSTITUTIONAL RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 9:40 a.m. in room 2141 of the Rayburn
House Office Building; Hon. Don Edwards (chairman of the sub-
committee) presiding.

Present: Representatives Edwards, Schroeder, Washington, Hyde,
and Sensenbrenner.

Also present: Ivy L. Davis and Helen C. Gonzales, assistant coun-
sel; and Thomas M. Boyd, associate counsel. .

Mr. Epwarps. The subcommittee will come to order. Today we
are continuing testimony and consideration on the extension of the
Voting Rights Act of 1965, and I recognize the gentleman from
Illinois, Mr. Hyde.

Mr. Hype. Thank you, Mr. Chairman, I ask unanimous consent
that the proceedings this morning, be authorized for coverage by
television or camera pursuant to rule 5.

Mr. Epwarps. Is there objection?

[No response.]

Mr. Epwarps. The Chair hears none. It is so ordered.

It is our great pleasure to have as our first witness the very
distinguished Delegate from the District of Columbia, who has been
one of the great national heroes in the area of civil rights for
many, many years, one of Dr. Martin Luther King's chief lieuten-
ants and close personal friends, a close personal friend of mine and
of many, many members of this Judiciary Committee.

Congressman Walter Fauntroy, we are delighted to have you
with us. You are the chairman of the Congressional Black Caucus,
and you may proceed.

TESTIMONY OF HON. WALTER E. FAUNTROY, DELEGATE TO
THE CONGRESS OF THE UNITED STATES FROM THE DIS-
TRICT OF COLUMBIA, AND CHAIRMAN OF THE CONGRES-
SIONAL BLACK CAUCUS

Mr. FaAunTroY. Thank you so ver{l much, Mr. Chairman. It is my
happy privilege to appear before the Committee on behalf of the

ngressional Black Caucus, 18 of your colleagues in the House of
Representatives who seek to move our Congress to deal with the
basic problems confronting the Nation, problems that just happen
to be reflected most acutely in the black experience. Our goal as a
caucus is to, in short, move the Nation to the high grounds and
principles that we enunciate, but so often fail to live.

(1981 .
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Certainly, there is no more glaring example over the history of
our Nation of the failure to live up to our commitments to our
citizens than that which has been practiced in the voting rights
patterns of the ccuntry as related to black and other minorities
over the past 100 years.

Mr. Chairman, I have a prepared statement which I would like
to enter into the record at this point.

Mr‘.i Epwarps. Without objection, it shall be included in the
record.

[The prepared statement follows:]

TestiMoNy oF WALTER E. FAUNTROY, CHAIRMAN, CONGRESSIONAL Brack Caucus,
ON EXTENSION OF THE VOTING RigHTs Act

Mr. Chairman and Members of the Committee, as Chairman of the Congressional
Black Caucus, I would like to begin by thanking you for this opportunity to address
the concerns of the Caucus over the pending reauthorization of the Voting Rights
Act of 1965.

The reauthorization of this vital piece of legislation is a number one priority of
the Congressional Black Caucus and we intend to aggressively seek to protect the
integrity of this Act. Consequently, we unanimously support the two gills which
have been introduced in the Congress, H.R. 3112 and S. 895. We urge you to report
H.R. 3112 as introduced by the distinguished gentleman from New Jersey Congress-
man Peter Rodino, to the full Judiciary Committee without amendment.

The Caucus firmly believes that the language in H.R. 3112 is necessary and
effective in redressing past violations of the voting rights of Black and Hispanic
Americans in this country. Since the passage of the Act in 1965, the record clearly
shows that hundreds of thousands of Black and Hispanic Americans have been able
to exercise their most precious constitutional right—the right to vote—as a direct
result of this vital legislation. Similarly, the number of Black officials throughout
this country has significantly increased, for example:

In 1968 in the State of Alabama, there were only 24 black elected officials—in
1980 there were 238;

In Georgia in 1968 there were only 21—in 1980 there were 249;

In gggt Carolina in 1968 there were 11 black elected officials—in 1980 there
were 238, : .

While it is clear that, as a direct result of the Voting Rights Act of 1965, the voter
registration of blacks and other minorities, as well as the number of black elected
officials, has significantly increased, the continued need for this legislation should
not be underemphasized or overlooked. Let us reflect for a moment on the reason
for its conception in 1965.

The hard won Civil Rights Acts of 1957, 1960, and 1964 were designed to enforce
the fifteenth amendment to the Constitution by facilitating court challenges against
voting discrimination. But, as any record of the history of the civil rights struggle in
this country shows, such efforts proved inefficient and ineffective in opposing the
creative, diversionary and obstructionist tactics of numerous elected and election
board officials, particularly in the South. A better remedy had to be devised—the
Congress acted and we witnessed the evolution of the Voting Rights Act of 1965.

Gentlemen of the Committee, I submit to you today that the same forces which
sought to deny certain American citizens their right to vote before 1965 are still as
skillful and determined today in achieving this end. That, gentlemen is the most
pressing justification for the extension of the act. Some of you may suggest that
times have changed and I again submit to you that they, unfortunately, have not.
Moreover, if we as Members of Congress truly believe in the Democratic process, the
preclearance provisions of this act, specifically, must be maintained, as it exists in
present law and as it is reflected in H.R. 3112 and S. 895.

Section five, the so-called preclearance provisions, has indeed been a noticeable
deterrent to the continuance of past efforts to obstruct equal access to the political
electoral process in numerous states in this country. If things have changed, as
many opponents of this bill and this section in particular suggest, we would not see
an increase in the number of objections rendered by the U.S. Justice Department.
Specifically, from 1965 to 1974, there were 273 objections rendered by the Depart-
ment—from 1975 to 1980 there were 538, with 48 occurring in 1978, 45 occurring in
1979 and 51 in 1980. Subsequently, jurisdictions covered by section 5 of the votin
rights have not evidenced that this provision is no longer necessary to insure equa
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access to the political process by black and Hispanic American citizens. In this
regard, | submit to you, members of the committee, that the Voting Rights Act with
its preclearance section is a necessar,)i‘ tool to insure equal access, not a stick to
mandate proportional representation. Thus, we of the Congressional Black Caucus,
totally reject any statement which contends that it is anything more than that, and
further suggest that such statements are merely attempts to discredit the true
intent of the act—to insure equal access for all Americans to the electoral process.
In addition, I would like to say that the preclearance provision absolutely does not
create a burden on the covered jurisdictions. In fact, the only criticism made of the
preclearance provision is that it stigmatizes the South, the suggestions that this
small act imposes psychological hardship on an entire region, you must admit, is
overstating the case.

As I understand it to be a concern of this committee, I would like to address an
issue related to the preclearance section—the bail-out provision. The Congressional
Black Caucus is totally opposed to a bail-out provision similar to that being consid-
ered by Congressman Hyde. We simply do not see the need for any language other
than ti;at which currently exists in present law. The present bail-out formula does
not in our opinion, present any obstruction to bailing-out by a jurisdiction with a
genuine record of non-discrimination. As it has already been demonstrated under
current law, jurisdictions can show that they did not continue to implement discrim-
inatory voting procedures and successfully get out of the preclearance coverage.
Thus, this provision for bail-out does work and it is not restrictive or impossible to
meet. The Caucus would not like to see in changed.

In closing, members of the committee, I would like to say that, on the eve of the
implementation of reapportionment and redistricting plans across this Nation, the
continued existence of the Voting Rights Act, in its present form, becomes even
more critical to insuring the protection of the fragile voting rights of millions of
black and Hispanic Americans. It is our duty as Members of Congress, and initially
yours, as members of this committee to protect the integrity of this bill, and in so
doing continue to insure that the Constitution of these United States is a document
which represents and protects the rights of all its citizens.

Thank you for your consideration of these remarks and at this time I will be
happy to entertain any questions you may have.

Mr. FaunTRrOY. 1 will simply make a few summarizing comments
and be available for any questions that members of the committee
may have.

May I parenthetically say that it is a real privilege to be before
the Civil and Constitutional Rights Committee again, the last time,
of course, was on another voting rights matter, the voting rights of
the District of Columbia residents, which were so masterfully han-
dled by you and this committee and brought to a successful vote in
the House and subsequently the Senate and which awaits ratifica-
tion by the States of the Nation today.

Mr. Chairman, the Voting Rights Act of 1965, as amended, has
been crafted, as you know, to deal with one of the basic problems
in our country. That is the need to protect the constitutionally
guaranteed voting rights of blacks and other minorities against
voting discrimination. Voting rights is the one area in which black
Americans have made significant and measurable strides toward
freedom in the past 15 years. As I indicated, it is very clear to us as
members of the black caucus that were it not for the passage of the
Voting Rights Act of 1965, the 18 of us would not be colleagues in
the Congress. Quite frankly, without the extension of it, we may
have a repeat of the post-reconstruction period of 100 years ago,
which would see large numbers of blacks and other minorities
denied full participation in the electoral process, as well as repre-
sentation in bodies like this.

The record as you know by now, having conducted so many of
these hearings, clearly shows that since the passage of the 1965
Act, hundreds of thousands of black Americans who for nearly a
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century have been systematically excluded from full participation
in the voting process have gained meaningful access to the ballot
box. As a result, for example, the number of black elected officials
throughout the country has significantly increased.

You know by now that in 1968 in the State of Alabama, for
example, there were only 24 black elected officials. Today, thanks
to the implementation of the Voting Rights Act, there are over 238
black elected officials in Alabama. In Georgia in 1968, there were
only 21 black elected officials. Today there are over 249. In South
Carolina in 1968, there were 11 black elected officials. Today there
are over 238,

So there has been significant measurable progress in terms of
the impact of this very valuable legislation.

The essential point I wish to make in my testimony on behalf of
the caucus today, however, is one perhaps that you've heard from a
large number of witnesses heretofore. That is, that the continuing
effort to deny blacks and language minorities protected under the
act their rights to meaningful participation in the electoral process
requires continued enforcement and strengthening of the Voting
Rights Act. I need not remind you that in more recent history of
our civil rights struggle, the hard-earned Civil Rights Act of 1957,
1960, and then 1964, were designed to enforce the 15th amendment
to the Constitution by facilitating court challenges against voting
discrimination.

I need not remind you also that those efforts to facilitate those
challenges, in the long run, proved inefficient and ineffective in
containing creative diversionary and obstructionist tactics em-
ployed by numerous State and local officials across this country to
derllly blacks and other Americans their constitutionally guaranteed
rights.

It is for that reason that on the heels of your successful guiding,
with the help of Mr. Celler and Mr. Rodino, the Civil Rights Act of
1964 through the House and the Senate, Dr. Martin Luther King,
dJr., and several of us in the Southern Christian Leadership Confer-
ence, focused sharply on the situation in Selma, Ala. You may
recall your trip with me, as a matter of fact, to Selma, when we
were coordinating the Selma to Montgomery march. It was, as
most people agree, the result of that effort that produced the most
effective civil rights bill in the history of this country, the Voting
Rights Act of 1965.

In the long sweep of history, the Voting Rights Act will, I think,
be revered, because it has effectively protected those rights. And
the long sweep of history also suggests that if the act is not ex-
tended this year and by this Congress for the next 10 years as
called for by H. R. 3112 and S. 895, we may be in real danger of
repeating a very painful lesson of history, because, as was pointed
out in Allen v. The State Board of Elections, the right to vote can
be affected by the dilution of voting power, as well as by an
absolute prohibition on the right to vote itself, on casting a ballot.

And so we have been treated, as you have been treated in the
last few months, to a plethora of instances where, by means of
annexations and gerrymandering and commitment to at-large races
and other means of frustrating the participation of blacks and
other minorities in the political process, the struggle goes on to
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assure and guarantee and enforce the 15th amendment rights of all
American citizens.

You have no doubt heard in the course of your hearings ac-
counts, for example, of the situation in Jackson, Miss., which re-
mains in violation of section 5, where recently a mayoral election
was held and where in preparation for that election, members of
the Congressional Black Caucus, your colleague, Mr. Conyers on
the committee and others, met with the Attorney General, with a
view to seeking to have them enforce section 5 and rule out of
order some 23,000 citizens who, with the latest of annexations to
the city of Jackson, in an obvious and blatant effort to dilute the
impact of the black vote—you know, for example, in Mississippi
which has a 37 percent black population and all too few statewide
black elected officials, in recent years not less than 14 counties
have attempted gerrymandering the bouadaries to dilute the power
of the black vote, that 13 counties in that State have attempted to
switch to at-large races with the obvious purpose of frustrating the
efforts of blacks to be represented in their local governments.

You have taken testimony, I'm sure, by now on numerous efforts
to frustrate blacks who seek public office, whether it is by increas-
ing the number of signatures required for qualifying petitions or
manipulating qualifying deadlines or abolishing party primaries or
requiring a majority vote in general elections, to win.

All of these are abundant evidence that the Voting Rights Act of
1965 needs to be extended, as you have proposed, and as the com-
mittee has before it in H. R. 3112.

Let me conclude my opening remarks by saying, Mr. Chairman,
that in addition to the many well-documented reasons for exten-
sion of the Voting Rights Act, I think we ought to also. be very
careful that we not repeat a very painfully acknowledged lesson of
100 years ago when, in an effort to enforce the 15th amendment in
1870 in the same manrer in which we sought to enforce it in 1965,
it was soon realized that a developing mood in the country that
was bringing about a reversal, an insensitivity to the problems of
the newly freed slaves, at that time, the act of 1870 was roundly
ignored. The door was open for the shameful 100 years of voting
rights denial which black Americans experienced, as a result.

It was Chief Justice Warren who in 1966 in the South Carolina v.
Katzenbach case pointed out on that era, that as the years passed
and the fervor for racial equality wanted, enforcement of that law
became ineffective and spotty.

I submit to you that we are in a period in our Nation’s history
when the fervor for racial equality is waning and without the
extension of this Voting Rights Act, we will see not only the
reversal of the gains that have been made in the past 15 years, but
I fear the clock may be turned back as far as 1870.

With that, Mr. Chairman, let me thank you again for the privi-
lege of sharing the strong view of the Congressional Black Caucus
that this Voting Rights Act must be extended 10 years as recom-
mended by you in the Rodino bill.

Mr. EpwaArps. Thank you very much, Mr. Fauntroy. Our thanks
to all the members of the Black Caucus for this very helpful and
impressive testimony.

The gentlewoman from Colorado.
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Mrs. ScHROEDER. Thank you, Mr. Chairman. I too want to join
the chairman in thanking you for being here with your eloquent,
as always, testimony. We appreciate your support. I pledge to do
everything I can to help you in this. Thank you.

Mr. FaAunTrOY. Thank you.

Mr. Epwarps. The gentleman from Illinois, Mr. Hyde.

Mr. Hyoe. Thank you, Mr. Chairman. As always, Mr. Fauntroy
has made a substantial contribution to the dialog on this important
legislation. Without disagreeing with anything you’ve said, I just
submit that I think we are undercutting the value and significance
of the rest of the Voting Rights Act, the bulk of which does not
expire and is permanent law and will continue. There are lots of
good things in that law, and the automatic preclearance sections
which are, indeed, important, I'm convinced are indispensable,
really, to guaranteeing voting rights to minorities in many sections
that are presently coverel.

But I just hate to see the rest of the act kind of downgraded. 1
think the whole act is very important, and while the preclearances
are of immense significance, the rest of the act is pretty good too.,

Mr. FAunTROY. Thank you, Mr. Hyde. It is without question my
view, as so many have stated, the most effective civil rights legisla-
tion ever passed by this Congress.

Mr. Epwarps. The gentleman from Illinois, Mr. Washington.

Mr. WasHINGTON. I want to join the chairman, Mr. Fauntroy, in
greeting you this morning. I want to let you know it’s been a
singular honor to serve with you on the Congressional Black
Caucus for these past 6 months. You travel extensively through the
South, touching many, many churches and community groups.
What is your assessment, insofar as you can tell, of the attitude of
the grass-roots people toward the Voting Rights Act? What is the
feeling about it?

Mr. FAunTROY. I think that feeling is going to become evident as
this committee moves toward a vote on the measure, and as it
becomes apparent that the House will take action on it. Let me
suggest to you that one measure of the concern and enthusiasm
with which those in the South with whom I have worked over the
years viewed this act, is the insistence now on two occasions that I
and other members of the caucus join them in marches in Selma,
Ala., 3 weeks ago. And on August 9 there will be another march on
the part of—we expect 5,000 or 6,000 people, simply to sag to the
Nation and to say to the Congress that this most valuable civil
rights legislation ever must be extended, if we are to be equipped
with the basic tools by which we can protect our interests as
citizens across this Nation.

Mr. WasHINGTON. And failure to extend this act would throw out
a definite signal to all these people that you are speaking of.

Mr. FaAunTrOY. Without question. Were tlYlis act not to be ex-
tended, I think it would be a signal to so many whose voices we
tempered during the decade of the 1960’s, as a result of our nonvio-
lent activity, that the system does not mean to include us in
peaceful, nonviolent means. I know that not to be the case. I know
the overwhelming sentiment of the majority of the people in this
country would not support that view, and the resurgence of vio-
lence against blacks by such radical organizations as the Ku Klux
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Klan, notwithstanding, I am confident that you are going to do the
right thing, that the Members of the House are goingeto do the
right thing in extending this measure, and that the Senate will,
therefore, be persuaded, with the help of the President, to do the
same.

Mr. WasHINGTON. I hope your optimism is not misplaced.

Mr. FAUNTROY. Pray for me.

Mr. WasHinGgTON. I will yield.

Mr. Epwarps. Thank you very much, Mr. Fauntroy. As I pointed
out to you earlier, the subcommittee intends to meet shortly after
the July recess and report the bill, I hope unanimously, to the full
Judiciary Committee. The full Judiciary Committee intends to
bring up the bill shortlﬁ before the August recess in the middle of
July, and we hope to have it on the floor immediately after the
August recess and with an overwhelming vote. And with the help
of you and the other members of the Black Caucus I know we will
have a great measure of success. But thank you for very excellent
testimony.

Mr. FAunTROY. Thank you, Mr. Chairman. That news is music to
my ears and will be to many who have been eagerly awaiting the
setting of a timetable for consideration of the measure by your
committee, but the full committee, and by the House of Repre-
sentatives.

Mr. Epwarbps. Thank you. .

Joining us next is the distinguished president of the United
Steelworkers of America, Mr. Lloyd McBride. We are delighted to
have you, Mr. McBride, here today expressing your support for
_extension of the Voting Rights Act.

I understand that your members are meeting here in Washing-
ton today. You have the best wishes for a most successful meeting
from all of us, the members of the House Judiciary Committee.

Would you be so kind as to introduce or have someone introduce
your colleagues? We welcome all - f you. Without objection, the full,
excelleéxt statement will be made a part of the record and you may
proceed.

TESTIMONY OF LLOYD McBRIDE, PRESIDENT, US. STEEL-
WORKERS OF AMERICA, ACCOMPANIED BY JEAN VON HOFF,
LEGAL DEPARTMENT; THURMAN PHILLIPS, DIRECTOR-ELECT
OF SOUTHERN DISTRICT; SAM DAWSON, UNION REPRESENTA.
TIVE FROM TEXAS; FRANK MONT, DIRECTOR, CIVIL RIGHTS
DEPARTMENT; AND ALFREDO MONTOYA, LACLA REPRE-
SENTATIVE

Mr. McBripe. With me on my far left is Jean Von Hoff of our
legal department. To her right is Mr. Thurman Phillips, director-
elect of the district which includes the Southern States of Ala-
bama, Louisiana, and others. To my immediate left is Mr., Sam
Dawson, whom you have met, who had the privilege of testifying
on this subject in Houston. He is our associate and is a representa-
tive of our union in the Texas area. To my immediate right is Mr.
Frank Mont who is the director of our civil rights department,
headquartered in Pittsburgh, Pa.; and to his right is Alfredo Mon-
toya, who represents LACLA. He's been a long associate of the
United Steelworkers of America and a firm believer in the area
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that we hope to perpetuate and to extend with respect to the
Voting Rights Act.

As you indicated, we have prepared a statement which repre-
sents our viewpoint, and I would like to read a summary of that
and then respond to questions that may be posed.

As you indicated, I am Lloyd McBride and I am privileged to be
the president of the United Steelworkers of America. As part of
our continuing commitment to civil rights, we urge the committee
to extend the Voting Rights Act for 10 more years and to retain
the preclearance mechanism of section 5. We also encourage you to
extend the protections for language minority groups and to amend
section 2 so that the victims of discrimination do not face the often
impossible task of proving discriminatory intent.

The Voting Rights Act is one of the most effective civil rights
laws ever passed. Today a greater number of minority citizens are
registered and voting more than at any other time in our history.
Greater political participation by black and Hispanic voters has
caused an important increase in the number of minority elected
officials throughout the country.

The success of the Voting Rights Act however, has not eliminat-
ed the need for the act. The number of minority elected officials
has not kept pace with gains in voter registration. Although blacks
constitute almost 12 percent of the population, they hold less than
1 percent of the Nation's elected posts. Hispanic-American citizens
are similarly underrepresented.

As more minority citizens have been able to register and to vote
many communities have found more sophisticated but no less pow-
erful ways to deny minority voting strength. The most common
discriminatory practice is to manipulate election districts so that
minority candidates can never win through racially motivated re-
districting, annexations and at-large elections.

When judged in light of the still-common practice of racial block
voting, these techniques deny the power of the vote to minority
citizens. They make it difficult for minority groups to elect candi-
dates of any race who will respond to their needs. Minority voters
who can never elect a candidate of their choice because or racial
discrimination, lack the full power of their franchise.

American citizens of all races and nationalities are losing the
talents of our black and Hispanic citizens who would serve well as
public officials. When minority voting rights are abridged, all
Americans suffer.

The preclearance process of section 5 is still necessary to protect
voting rights in those communities with a history of discouraging
voting. The Justice Department has objected to more changes in
the past 5 years than in the preceeding five.

If preclearance were eliminated, the only alternative would be to
use the courts to challenge every discriminatory voting practice.
Lawsuits are expensive and time consuming. The stubborn dis-
criminator can prolong a lawsuit for many years while voters’
rights are denied. In many cases, a judicial finding that a practice
is discriminatory leads only to the adoption of another, equally
discriminatory device. Congress designed the preclearance process
to solve the problems of a judicial delay and the repeat offender.
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Furthermore, if the administrative preclearance were dropped,
the burden and often the expense of proving discrimination would
shift to the victims of that discrimination. Under the current proce-
dure a government with a past history of discrimination must
prove that a voting change will not discriminate.

Section 5 strikes the proper balance between local control and
constitutional rights. Where a community has discouraged voting,
the law throws its weight on the side of the voter.

Preclearance also provides the most efficient use of the Govern-
ment’s resources in enforcing the Voting Rights Act. The Justice
Department would be able to prosecute far fewer violations of the
act if it were forced to bring every case to court.

Furthermore, the preclearance process does not over burden
State and local governments. It is a relatively informal process
allowing the opportunity for a speedy interchange of information
and views. Nor does section 5 unfairly single out one part of the
country. The preclearance procedures apply to parts of 23 States,
and the act itself does not mention any State.

Congress recognized a serious problem and defined the coverage
of the act in terms of that problem. The courts have consistently
upheld congressional power to address the problem of voting dis-
crimination.

The extension of section 5 is especially important today as we
face massive redistricting following the 1980 census. Steelworkers
in jurisdictions covered by section 5 tell us that they feel this
redistricting will lead to an increase in racial gerrymandering.
They tell us that the very existence of section 5 serves as a deter-
rent to those who contemplate redistricting which would destroy
minority voting power.

We oppose any attempt to expand section 5 to cover the entire
Nation, because that expansion can only undermine the strength of
the act. The current Justice Department staff would face an over-
whelming workload if section 5 were expanded. Given the efforts
by Congress to cut the budget, it is unlikely that more resources
will be granted to enforce voting rights. What resources there are
should be allocated to those areas where the probiem is known to
exist.

The Steelworkers Union also supports the language of H.R. 3112,
which would clarify section 2. In order to establish a violation of
section 2, plaintiffs should be allowed to prove either the discrimi-
natory intent or the discriminatory effects of a voting practice. The
rules of evidence often make it impossible to prove discriminatory
intent, even when it clearly exists. The discriminatory effects of a
voting procedure usually provide commonsense proof that the
change was meant to discriminate, although they may not be suffi-
cient to prove intent in a court of law.

Furthermore, as discrimination becomes more complex, intent
becomes more difficult to prove. But the denial or abridgement of
voting rights is no less serious in these cases.

We feel that the bilingual provision must also be extended. We
urge you to continue and extend the provisions of the act addressed
to the needs of language minority citizens. The dramatic increases
in voter registration among Spanish speaking citizens during the
past 5 years affirms the impact and the continuing need for the
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bilingual provisions of the act. The extension of section 5 to cover
Hispanic citizens and to the wider use of bilingual voting informa-
tion have together encouraged many non-English speaking citizens
to vote with understanding, digrity, and power for the first time.

Bilingual election assistance does not cause cultural separatism,
as some have claimed. On the contrary, it is bringing language
minority citizens into the mainstream of American life by giving
them the fundamental ability to participate in the electoral proc-
ess.

In conclusion, the United Steelworkers of America recognizes the
overwhelming importance of the right to vote. From experience
with our own organization, we understand that a democratic insti-
tution is strengthened by the act of participation of all its mem-
bers. The right to vote is the most fundamental democratic right. It
is especially important to those who suffer other forms of discrimi-
nation because it gives them an opportunity to redress their politi-
cal and legal grievances through the electoral process.

Voting discrimination in this country has not ended. Instead, it
takes more subtle and more sophisticated forms. But the victims of
discrimination know that the new forms are just as powerful as the
literacy test and the poll tax of yesterday. The only way to deal
with this blot on the fabric of democracy is to reauthorize and
amend the Voting Rights Act, as proposed in H.R. 3112,

Thank you, Mr. Chairman. My associated and I will be happy to
respond to any questions that might be posed to us.

[The complete statement follows:]

STATEMENT OF LLoyp McBripE, PRESIDENT, UNITED STEELWORKERS OF AMERICA,
ON THE VOTING RiGHTS AcCT

The United Steelworkers of America, as part of our continuing commitment to
civil rights, urges the Committee to extend the Voting Rights Act for ten more
years, and to retain the preclearance mechanism of Section 5. We also encourage
you to extend the protections for language minority groups and to amend Section 2
so that the victims of discrimination do not face the often impossible task of proving
discriminatory intent.

The Voting Rights Act is one of the most effective civil rights laws ever passed.
Today, a greater number of minority citizens are registered and voting than at any
time in our history. Greater political participation by black and Hispanic voters has
caused an important increase in the number of minority elected officials throughout
the country.

The success of the Voting Rights Act, however, has not eliminated the need for
the Act. The number of minority elected officials has not kept pace with gains in
voter registration. Although blacks constitute almost twelve percent of the popula-
tion, they hold less than one percent of the nation’s elected posts. Hispanic-Ameri-
can citizens are similarly underrepresented.

As more minority citizens have been able to register and to vote, communities
have found more sophisticated—but no less powerful—ways to deny minority voting
strength. The most common discriminatory practice today is to manipulate election
districts so that minority candidates can never win, through racially-motivated re-
districting, annexations and at-large elections. When judged in the light of the still
common practice of racial bloc voting, these techniques deny the power of the vote
to minority citizens. They mke it difficult for minority groups to elect candidates of
any race who will respond to their needs.

Minority voters who can never elect the candidate of their choice because of racial
discrimination, lack the full power of their franchise. American citizens of all races
and nationalities are losing the talents of black and Hispanic citizens who would
serve wf?_l] as public officials. When minority voting rights are abridged, all Ameri-
cans suffer.
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THE PRE-CLEARANCE PROCEDURES OF SECTION 5

The pre-clearance of Section 5 is still necessary to protect voting rights in those
communities with a history of discouraging voting. The Justice Department has
objected to more changes in the past five years than in the preceding five. If pre-
clearance were eliminated, the only alternative would be to use the courts to
challenge every discriminatory voting practice. Lawsuits are expensive and time-
consuming. The stubborn discriminator can prolong a lawsuit for many years, while
voters' rights are denied. In many cases, a judicial finding that a practice is
discriminatory leads only to the adoption of another equally discriminatory device.
Congress designed the pre-clearance process to solve the problems of judicial delay
and the repeat offender.

Furthermore, if the administrative pre-clearance process were dropped, the
burden—and often the expense—of proving discrimination would shift to the victims
of that discrimination. Under the current procedure a government with a past
history of discrimination must prove that a voting change will not discriminate.
Section 5 strikes the proper balance between local control and constitutional rights:
where a community has discouraged voting, the law throws its weight on the side of
the voter.

Preclearance also provides the most efficient use of government resources in
enforcing the Voting Rights Act. The Justice Department would be able to prosecute
far fewer violations of the Act if it were forced to bring every case to court.
Furthermore, the pre-clearance process does not overburden state and local govern-
ments. It is a relatively informal process, allowing the opportunity for a speedy
interchange of information and views.

Nor does Section 5 unfairly single out one part of the country. The pre-clearance

rocedures apply to parts of 23 states, and the Act itself does not mention any state.
gon ess recognized a serious problem and defined the coverage of the Act in terms
of that problem. The courts have consistently upheld Congressional power to ad-
dress the problem of voting discrimination.

The extension of Section 5 is especially important today as we face the massive
redistricting following the 1980 census. Steelworkers in jurisdictions covered by
Section 5 tell us that they fear this re-districting will lead to an increase in racial
gerrymandering. They tell us that the very existence of Section 5 acts as a deterrent
to those who contemplate re-districtinge‘t: at would destroy minority voting power.

We oppose any attempt to expand tion 5 to cover the entire nation because
that expansion can only determine the strength of the Act. The current Justice
Department staff would face an overwhelming workload if Section 5 were expanded.
Given the current budget-cutting efforts by Congress, it is unlikely that more
resources will be granted to enforce voting rights. What resources there are should
be allocated to those areas where the problem is known to exist.

THE NEED TO CLARIFY SECTION 2

The Steelworkers also supports the language of H.R. 3112 which would clarify
Section 2. Plaintiffs in voting rights lawsuits should be allowed to prove either the
discriminatory intent behind or discriminatory effects of a voting practice in order
to establish a violation of Section 2.

The rules of evidence often make it impossible to prove discriminatory intent,
even when it clearly exists. The discriminatory effects of a voting procedure often
provide common-sense proof that the change was meant to discriminate, although
th%y may not be sufficient to prove intent in a court of law.

urthermore, as discrimination becomes more complex, intent becomes more diffi-
c]t‘xlt to prove. But the denial or abridgement of voting rights is no less serious in
these cases.

BILINGUAL PROVISIONS MUST BE EXTENDED

Fin:;z, we urge you to continue and extend the provisions of the Act addressed to
the n of language minority citizens. The dramatic increases in voter registration
among Spanish-speaking citizens during the past five years affirms the impact—and
the continuing need—for the bilingual provisions of the Act. The extent of Section 5
to cover Hispanic citizens and wider use of bilingual voting information have
together encouraged many non-Enfglish-speakin citizens to vote--with understand-
ing, dignity, and power—for the first time. Bilingual election assistance does not
cause cultural separatism, as some have claimed. On the contrary, it is bringing our
language minority citizens into the mainstream of American life by giving them the
fundamental ability to participate in the electoral process.
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CONCLUSION

The United Steelworkers of America recognizes the overwhelming importance of
the right to vote. From experience with our own organization we understand that a
democratic institution is strengthened by the active participation of all its members.
The right to vote is the most fundamental democratic right. It is especially impor-
tant to those who suffer other forms of discrimination because it gives them an
opportunity to redress their political and legal grievances through the electoral
process.

Voting discrimination in this country has not ended. Instead it takes more subtle
and more sophisticated forms. But the victims of discrimination know that the new
forms are just as powerful as the literacy test and the poll tax of yesterday. The
only way to deal with this blot on the fabric of democracy is to reauthorize and
amend the Voting Rights Act. as proposed in H.R. 3112.

STATEMENT OF LLoyD McBRIDE, PRESIDENT, UNITED STEELWORKERS OF AMERICA,
oN THE VoriNG RIGHTS Act

Mr. Chairman, Members of the Committee, I am Lloyd McBride, President of the
United Steelworkers of America. Our Union is one of the largest in the nation,
representing more than one million workers in basic steel and other industries. On
behalf of our members and as part of our long, proud history of commitment to civil
liberties and equal rights, we today urge you to extend and amend the Voting
Rights Act in the method pmé)osed by H.R. 3112.

As Steelworkers, we have devoted ourselves to civil rights since the earliest days
of our Union. Our Constitution states as its first objective, ‘‘to unite in this industri-
al union, regardless of race, color or nationality, all workers” employed in our
jurisdiction. Our Constitution also pledges us “‘to protect and extend our democratic
institutions and civil rights and liberties; and to perpetuate and extend the cher-
isshed traditions of democracy and social and economic justice in the United

tates. . . ."”

The Steelworkers were among the first unions to win non-discrimination clauses
in our labor contracts. We were among the unions that lobbied for enactment of the
Civil Rights Act of 1964. In 1974, we negotiated the Consent Decree in basic steel
which established non-discriminatory plantwide seniority systems as the basis for
granting competitive employment benefits. We have also negotiated voluntary af-
firmative action training and apprenticeship programs and helped establish their
legality in United Steelworkers of America v. Weber, 99 S. Ct. 2721 (1979). Through-
out our history we have supported the concept of equal pay for equal work, regard-
less of the race, sex or geographic location of the worker.

Our civil rights record has drawn nrraise from many sources. In one recent
decision, the United States Court of App-2als for the Fifth Circuit observed that our
union “has a well-known history of striving to achieve racial equality and integra-
tion in the labor mavement.!

Our commitment to civil rights brings us here today to urge you to extend the
Voting Rights Act. The considerable progress towards full voting rights made during
the past fifteen years unfortunately l;uaw, not eradicated the need for the Act. Thus,
we encourage the Committee to extend the Act for another ten years, and to retain
the pre-<clearance mechanism of Section 5, which requires certain jurisdictions to
clear changes in voting procedures with the federal government tefore they go into
effect. We also encourage you to extend the protections for ianguage minority

roups and to amend Section 2 so that the victims of voting discrimination do not
ace the often impossible task of proving the intentional denial of their rights.

THE SUCCESS OF THE VOTING RIGHTS ACT

The Voting Rights Act has been called the most effective civil rights law ever
passed. Today, a greater number of minority citizens are registered and voting than
at any time 1n our history. One need only compare pre-Act with post-Act figures for
minority voter registration to gauge the impact of the Voting Rights Act. In 1975,
the U.S. Civil Rights Commission reported that black voter registration in the South
had virtually doubled since the passage of the Act.?2 Recently, the Voting Rights Act
helped produce a dramatic increase in the registration of Hispanic voters in the
Southwest when the 1975 amendments mandated bilingual voter registration infor-

1 Terrell v. United States Pipe & Foundry Co., 644 F.2d, 1112, 1121 (4th Cir. 1981).
2The Voting Rights Act: Ten Years After,” A Report of the United States Commission on
Civil Rights, January 1975.
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mation in those areas. The Southwest Voter Registration Education Project reports
that the number of Hispanics registered to vote in Texas increased 64 percent
between 1976 and 1980.3

Greater political participation by black and Hispanic citizens has produced an
important increase in the number of minority elected officials throughout the
country. The number of black elected officials has risen by over 200 percent since
1969; over 60 percent of them are located in the South, where the largest voter
registration increases have been concentrated.*

THE CONTINUING NEED FOR THE VOTING RIGHTS ACT

These dramatic statistics tell only halfl of the story, however. Although the
number of minority officials has increased, electoral successes have not kept pace
with voter registration gains. Black officials as yet hold only 1 percent of the
nation’s elected posts, even though blacks total nearly 12 percent of the population.?
The Atlanta Constitution, in a recent series of articles entitled, “Voting, A Right
Still Denied,” reported that out of 22 counties in Georgia with majority black
populations, 15 still have no black county commissioners.® The experience of His-
panic citizens is similar: Mexican-Americans hold only 3 percent of the county
commissioner seats in 98 counties in Texas with substantial Hispanic populations.?

As more minority citizens have been allowed to register and to vote, communities
have found more sophisticated ways to deny the power of their vote. If the ingenuity
used to deny the vote had gone into protecting it instead, we would not need to
discuss this legislation today. In many communities, racial gerrymandering of elec-
tion districts is common. Cities have annexed adjoining land in order to dilute the
voting strength of blacks and Hispanics who have achieved majority status within
the city. Some communities have changed to at-large or multi-member voting dis-
tricts because smaller districts where minority groups predominate are more likely
to elect minority officials.

These devices must be judged in light of the still common practices of polarized
racial voting, voter intimidation and election abuse. The Atlanta Constitution re-
ports that racial bloc voting is common in the South: Fifteen years after passage of
the Voting Rights Act, voter studies conducted in the South show that whites,
almost without exception, still vote exclusively for white candidates. Blacks, mean-
while, tend to vote heavily for black candidates when they are on the ballot—but
usually not in the same solid blocs as whites.?

Racial bloc voting and other forms of discrimination create the climate in which
racially-motivated re-districting, annexations and at-large elections operate to deny
the power of the vote. When political leaders manipulate boundaries of election
districts so that whites will always constitute a majority of the voters, they diminish
the impact of minority votes. They make it impossible for minority candidates to be
elected and for minority voters to select che representatives of their choice. They
make it easy for white candidates to completely ignore minority voters, since they
need only white votes to win. Indeed, these practices make it difficult for minority
groups to elect candidates of any race or nationality who will respond to their
needs, since white candidates fear the loss of the majority white bloc if they openly
sugport minority concerns.

teelworkers from several parts of the country have informed us about how the
Voting Rights Act has or can be used to eliminate voting discrimination in their
communities. A Steelworker representative from Houston described the at-large
election format in his city which prevented the election of more than one minority
city councilman for many years, even though the city has a minority population of
more than 30 percent. A lawsuit brought under the Voting Rights Act has finally
groduced a re-districting plan which no longer unfairly dilutes minority votes.
hortly after the plan went into effect the number of minority city council men
increased from one to four. This result would not have been possible without the
Voting Right Act.

3Testimony of the Southwest Voter Registration Education Project on the Voting Rights Act
before the House Judiciary Committee, May 6, 1981.
. *New York Times, Dec. 26, 1980, p. 1, reporting on a study conducted by the Joint Center for
Political Studies.

s Ibid.

8 The Atlanta Constitution, Dec. 7, 1980, p. 1A.

? Testimony of the Southwest ‘oter Registration Education Project before the House Judici-

ary Committee, May 6, 1981,
3 The Atlanta Constitution, Dec. 8, 1980. p. 12-A.
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A Steelworker staff representative in El Paso has told us about another problem
which weakens the Mexican-American vote in Texas. Specifically, election districts
are being drawn with population figures which include large numbers of undocu-
mented aliens who cannot vote. This practice dilutes the voting strength of Hispanic
citizens. We urge Congress to review this problem and to solve it in a way which
grants full voting power to our Mexican-American citizens.

A voter who can never elect the candidate of his or her choice, because of racial
discrimination, lacks the full power of the franchise. Minority candidates who
cannot win elections because of white bloc voting and racial gerrymandering may
abandon the attempt. In many communities, citizens of all races and nationalilties
are losina,the talents of black and Hispanic citizens who would make good public
officials. When minority voting rights ae abridged, all Americans suffer.

THE PRE-CLEARANCE PROVISIONS OF SECTION 5

I wish that I could tell you today that the pre-clearance procedures of Section 5
were no longer necessary. It is clear, however, that a legacy of 100 years of voting
discriminatior has not been reversed in the last fifteen years. Old forms of intimida-
tion and complicate new forms of discrimination demand federal action. For this
reason we urge you to extend Section 5, which requires communities with a history
of discrimination to gain federal approval for voting chnges. Section 5 is the best
mechanism in the Voting Rights Act to ensure that minority voters are not being
denied full voting rights.

Those who would delete the pre-clearance requirement from the Act contend that
most voting discrimination has ceasd and that the remainder of the problem should
be addressed through lawsuits. But the data does not show that the problem of
voting discrimination has shrunk to a size where pre-clearance is no longer neces-
sary. The Department of Justice, which investigates submitted voting changes,
objected to more changes in the past five years (400) than in the preceding five (386).
Over 800 objections have been filed since the Act was passed.

Litigation is the only alternative to the administrative pre-clearance process of
Section 5. Lawsuits, however, can last a very long time under the best of circum-
stances. A stubborn discriminator can prolong a lawsuit for years, while voters’
rights are systematically denied. For this reason Congress abandoned the litigation
approach of earlier civil rights’ laws when it adopted the Voting Rights Act. The

ouse Judiciary Committee Report which accompanied the passage of the Act in
1965 described the reasons for this change of approach, ‘The judicial process affords
those who are determined to resist plentiful opportunity to resist. Indeed, even after
defeat resistors seek new ways and means of discriminating. Barring one contri-
vance too often has caused no change in results, only in methods.”® Congress
designed the pre<learance process to solve the problems of judicial delay and the
repeat offender. These problems are still with us, as some communities adopt one
plan after another to destroy minority voting power.

Furthermore, if Congress were to abandon the pre-clearance process, then the
burden—and perhaps the expense—of eliminating voting discrimination would shift
to the victims of that discrimination. Under the current process a government
which has a history of past discrimihation must prove that a proposed votin,
change will not discriminate. Section 5 strikes the proper balance between loca
control and constitutional rights. Where a community has discouraged voting, the
law throws its weight on the side of the voter.

Preclearance also provides the most efficient use of government resources in
enforcing the Voting Rights Act. Litigation is much more costly and time-consuming
than administrative review. If the Justice Department were forced to bring every
voting rights case to court, it would be able to handle far fewer violations of the Act.
Voters whose cases were not taken by the Justice Department and who could not
afford to bring private suits would sufter the loss of their rights.

The administrative mechanism of Section 5 does not overburden state and local
governments. The Department of Justice must approve, reject or request more
information about a voting change within 60 days of its original submission, or it
goes into effect automatically. After all relevant information is received, 97 percent
of submissions are dis of within 60 days.’* A community may request an
expedited decision if the need for the change is immediate. Preclearance is relative-
ly informal, allowing the local government and the Justice Department the opportu-

* House Judiciary Committee Report No. 439, June 1, 1965. islative History of the Voting
Rights Act, U.S.Code Cong. & Admin. News, 89th Congress, First . rp 2441.

10 “Voting Risghts Act—Enforcement Needs Strengthening,” Report of the Comptroller General
of the United States, 1978. ‘
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nity for a speedy exchange of information and views. Local governments may
provide requested information about voting changes in an informal way. Pre-clear-
ance also allows local individuals and citizen groups who will be affected by voting
changes to comment about their impact directly to the Department of Justice.

Section 5 does not unfairly single out one part of the country. The preclearance
procedures apply to parts of 23 states, including areas as diverse as South Dakota
and South Carolina, New Hampshire and Arizona, Hawaii and New York. Further-
more, the Act itself does not mention any state. Rather it establishes several
formulas, based on factors such as low voter registration, which are tailored to
identify voting discrimination. Congress recognized a serious problem, and defined
the coverage of the Act in terms of that problem. The existence of the problem and
of Congressional power to deal with it have been affirmed in many court decisions.

The extension of Section 5 is especially important today as we face massive
reapportionment and re-districting in the wake of the 1980 national census. Steel-
workers in jurisdictions covered by Section 5 have informed us that they fear that
re-districting will lead to an increase in racial gerrymandering. They fear that they
will be less able to elect responsive candidates after this re-districting if the protec-
tions of Section 5 are removed now. They tell us that the very existence of Section 5
acts as a deterrent to those who contemplate re-districting which would destroy
minority voting power.

Some have suggested that Section 5 should be expanded to cover the entire
nation. Most of the Act already applies nationwide, and the pre-clearance provisions
can be extended to any area where there has been a judicial finding of serious
voting discrimination. But the evidence does not support the need to expand the Act,
to every part of the country. The Justice Department has periodically looked for
evidence of widespread voting discrimination in areas of the country not now
covered by Section 5. It has been unable to locate a pervasive nationwide pattern of
voting discrimination despite the widespread existence of other forms of discrimina-
tion.

Expanding the pre-clearance procedures to every local government in the nation
would render the Act totally ineffective. The Department of Justice is likely to
produce violations. The Department does not have the resources today to ensure
that jurisdictions covered by the Act are submitting voting changes, or to ensure
that communities are not implementing changes to which the Department has
objected." The current efforts by Congress to cut government spending make it
hiihly unlikely that additional resources will be granted to enforce voters’ rights.
What resources there are should be allocated to those areas where the problem is
known to exist. Pre-clearance offers the most effective and efficient .way to protect
voting rights. We oppose any atlempt to expand the Section 5 protections to cover
the nation because that expansion can only undermine the strength of the Act.

THE NEED TO CLARIFY SECTION 2

The Steelworkers also support the language of H.R. 3112 which would clarify
Section 2. This section is an important part of the Voting Rights Act because it
allows citizens anywhere in the country to challenge laws or rules which deny or
abridge the right 5 vote. It also allows plaintiffs in communities covered by Section
5 to challenge regulutions which were 1n effect before the jurisdiction came under
pre-clearance review.

The Supreme Court’s recent decision in Mobile v. Bolden, 100 S. Ct. 1490 (1980),
suggests that plaintiffs must prove intentional discrimination in order to prove a
violation of Section 2. We support the efforts to restore Section 2 to its original
meaning and to expand voting protection by allowing a plaintiff to prove either
discriminatory purpose or discriminatory effects under Section 2.

Legal rules often make it impossible to prove intentional discrimination, even
when it clearly exists. The best evidence of discriminatory intent in a voting rights
case, for example, would be records of public statements by government officials
saying that the purﬁgse of the action was to deny voting rights. It is unlikely,
however, that any official would openly so declare today, after more than fifteen
years of well-publicized civil rights legislation and litigation in this country. Fur-
thermore, the discriminatory effects of a change often provide a common-sense
indication that the change was meant to discriminate, though those effects may not
be sufficient to prove intent in a court of law.

As methods of voting discrimination become more sophisticated, intent becomes
more difficult to prove. Even poll taxes and literacy tests appear to have some

" “Voting Rights Act—Enforcement Needs Strengthening,” Report of the Comptroller General
of the United Isgtaws. 1978. P



1996

purpose other than racial discrimination. How much more difficult will it be to
prove that complicated annexation schemes and reapportionment plans were adopt-
ed in order to iniringe voters’ rights?

The Voting Rights Act was intended to reach the effects of discrimination, the
denial or abridgment of voting rights. This denial is no less serious when discrimi-
natory intent cannot be proven.

BILINGUAL PROVISIONS MUST BE EXTENDED

Finalg', we urge you to continue and extend the provisions of the Act addressed to
the needs of language minority citizens. The dramatic increases in voter registration
among Spanish-speaking citizens during the past five years affirms the impact—and
the continuing need—for these measures. Bilingual information at the voting booth
has made it possible for some of our non-English speaking citizens to vote—with
understanding and dignity—for the first time. Bilingual election assistance does not
cause cultural separatism, as some have claimed. On the contrary, the bilingual
provisions of the Voting Rights Act are bringing our language minority citizens into
the mainstream of American life by giving them the fundamental ability to partici-
pate in our electoral process.

The costs of providing bilingual election information have Leen exaggerated. In
addition, several witnesses have already testified about ways in which tie bilingual
provisions can be implemented more economically. In jurisdictions with heavy con-
centrations of language minority voters, for example, officials can target specific
precincts to receive bilingual information.

CONCLUSION

The United Steelworkers of America recognize the overwhelming importance of
the right to vote.. We are one of the few large unions which elects its officers by
referendum election and thus provides each member the right to vote directly for
his leaders. We understand that a democratic institution is strengthened by the
active participation of all its members.

The right to vote is the most fundamental democratic right, the key to participat-
ing in all other areas of life in a democracy. It is especially important to those who
suffer from other forms of discrimination, because it gives them an opportunity to
redress their political and legal grievances through the representatives of their
choice. When this right is infringed in any way, for any of our citizens, we all lose.

The United Steelworkers is committed to the struggle of those who have been
zystematically denied the free exercise of the right to vote for far too long. Voting

iscrimination in this country has not ended. Instead it takes more subtle or more
sophisticated forms. But the victims of discrimination know that the new forms are
just as powerful as the literacy test and the poll tax of yesterday. The only way to
deal with this blot on the fabric of democracy is to reauthorize and amend the
Voting Rights Act, as proposed in H.R. 3112. :

Mr. EpwaRrps. Thank you, Mr. McBride. It's really splendid testi-
mony, and all who had a part in researching and preparing it
should be commended.

There is a vote on the floor of the House. The committee will be
forced to recess for not more than 5 minutes.

[Recess.]

g’lr. WASHINGTON [presiding]. Will the committee please come to
order.

Mr. McBride, I'm particularly pleased, though hardly surprised,
to see you here today. Few unions have compiled a stronger and
more consistent pro-civil rights record than your fine Steelworkers
organization.

irecting your attention to page 3, Mr. McBride—about the
middle of the page—you say electoral successes have not kept pace
with voter registration gains.

That argues, am I not correct, for clear extension of section 5
preclearance?

In other words, I suppose what you're saying here is that al-
though the act has been instrumental in getting many, many
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blacks, Latinos and other language minorities on the registration
books, the various methods utilized by political leaders in the cov-
ered jurisdictions have diluted that vote; and so, the representation
has not kept up with the registration gains. I take it that’s what
you're alluding to there?

Mr. McBribk. Yes. That’s the direction in which we are pointing.

I'm not certain I have the same place. You're working from the
full text or the summary?

hMr. WASHINGTON. I was on page 4, about the middle of the page
there.

I think your point is very salient, and I think it's one which has
been not the easiest to impress on certain opponents of the exten-
sion of section 5 preclearance. That is, that so many mechanisms
have been used to dilute the representation—but we focused on
rggistration and voting, assuming that was the be-all and end-all of
the act.

But section 5, as you know, is designed to make certain that the
vote counts. And through gerrymandering, and through redistrict-
ing, and through annexation, et cetera, that vote has been diluted;
?nd, consequently, representation has not kept up with registration
igures.

Mr. McBripE. That’s what our research tells us.

With me today are various associates and representatives of our
union, from many parts of the country. And we find that there is
that undercurrent of effort to dilute the voting strength of the
minorities, through these various techniques.

They've become apparent, of course, by the preclearance require-
ments required for those areas where there is a history of discrimi-
nation in voting. And I think that puts it in clear focus, that the
plrobllem is still there and the need for this act is still there, very
clearly.

We would add to that the very clear argument that it has not
been burdensome, it has not been the kind of thing that people can
point to and say, “this has resulted in excesses.”

If anything, it has been a moderate resolve, but in the right
direction, and if we could find a way to even increase its effective-
ness, why that would be perhaps the better direction than some
who argue that we don’t need the law anymore.

Mr. WasHINGTON. Further, in determining whether the needs do
exist for a sgecial temporary provision such as section 5 what, in
your view, should be considered as to when we should permit the
act to phase out?

When will it have served its purpose? Under what circum-
stances?

What would you visualize as the temperature of the country, or
the climate of the south or those covered jurisdictions?

Mr. McBripe. There is some conversation in the back that is
interfering with my ability to hear you clearly, and I wish you
would restate that.

Mr. WasHINGTON. Would the conversation stop interfering with
Mr. McBride.

Under what circumstances do you think—what kind of a climate
should exist in the covered jurisdictions, before we should entertain
the idea of letting section 5 abate?

83-679 0 - 82 - pt.3 - 13
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Mr. McBrine. Well of course, the simple response would be:
When its purpose has been achieved. And I don’'t see that any-
where near over the horizon. -

It's very clear that the problem is still there.

Until such time as the groblem has been eliminated, it seems to
me that we simply should not consider doing away with the act.
But 10 years' extension is what we are advocating.

Perhaps in another 10 years, we would have come to that point
where it would be reasonable then to discontinue the preclearance
provision of the act.

Mr. WasHINGTON. ] hope you're right. But based on some of the
testimony and some of the attitudes which I have heard and detect-
ed, it might well take an additional 10 years after that.

_Mr. McBripe. 1 wouldn’t argue with you; in fact, I share your
view.

But the pro 1, as I understand it, that's under consideration is
for 10 years. Given my preference, it would be longer. But we are
here officially advocating the lo-ﬁar extension.

Mr. WastiNgTON. Thank you, Mr. McBride.

Mr. Chairman.

Mr. EpwaARbs [presiding]. Thank you, Mr. Chairman.

Mr. Dawson gave very impressive testimony when we were in
Texas. I think we were impressed in Texas, more than in any other
place, with the devices that are used—not pe'rha%s to prevent
geople from registering and voting, but to prevent Hispanics and

lacks from being elected to public office. .

Mr. Dawson?

Mr. DawsoN. Mr. Chairman, being from Texas, we were familiar
with boll weevils a long time before they were in Washi n.

We have had some problems. It has not been just with blacks
~ and Hispanics, but within the Democratic Party. The executive
committee of the Democratic Party—the elected official that is the
Democratic executive committeeman by precinct—we have situa-
tions where the other element of the partg has, through the court-
house, manipulated and cut precincts in half, where there were a
thousand people in a precinct, to give them the numbers to control
that Democratic executive committee.

And in labor boxes and in black boxes, there would be as many
as 3,000 and 4,000 J)eople to a precinct; whereas in the other
precincts, there would be 500, 600. :

We feel that this would still go on, were it not for the Voting
Rights Act to prevent it. '

r. Epwarps. Well, the evidence was really overwhelming that
it would. As a matter of fact, I'm sorry to say we've had no
testimony—or no testimony offered to us—that would indicate oth-
erwise.

Gerrymandering, redistricting, devices such as at large——

Mr. DawsoN. We have just redistricted the house of representa-
tives in the State of Texas. There are 60 to 65 percent Hispanic
population in the county of El Paso, and I don't know how it was
possible, but it appears that they have drawn five legislative dis-
tricts with only one Hispanic district. -
etlafl :éeems impossible to do that, but I think that they have suc-
c .
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Of course, we're using the Voting Rights Act again, to counteract
that and to possibly reverse it, and we feel like we will reverse the
i‘fdistricting that they've just done last month, in the county of El

aso.

Mr. Epwagrbs. It's an old gimmick, to pour all of one particular
type of person into one district. That is the classical gerrymander,
and that, I'm afraid, is what would happen on a wholesale basis, if
section 5 were not extended.

But I thank you very much for a splendid testimony, Mr.
McBride. It’s a pleasure having you here.

Mr. McBripk. Thank you.

Mr. WASHINGTON. Thank you.

Mr. McBrmEe. Thank you very much.

Mr. Epwarps. We now turn to consideration of section 2 of the
Voting Rights Act.

Members of our first panel today are historians who have studied
voting discrimination against blacks in the South, following the
Civil War. They will discuss why withdrawal of the Federal pres-
ence, following the Hayes-Tilden compromise, led to total disen-
frachisement of blacks, and why the analysis is relevant to the
extension effort in this Congress.

We are pleased to welcome here today:

C. Vann Woodward, professor emeritus of History, Yale Universi-
ty: a most distinguished author who really needs no introduction.

Joining Professor Woodward is J. Morgan Kousser, professor of
history from my home State, who is at the California Institute of
Technology. I should add that Professor Kousser testified for the
plaint};}iffs in the retrial of the Bolden case, which trial ended last
month.

Wighout objection, all of the statements will be a part of the
record.

Professor Woodward, are you first? ;

We certainly welcome you. It’s an honor to the subcommittee to
have you here. .

PREPARED STATEMENT OF C. VANN WOODWARD

My name is C. Vann Woodward, and I am a historian by profession. Although I
have taught at Yale University for fifteen years and still live and work there, my
main identifications have been with the Southern states. Born and reared in Arkan-
sas, educated in Georgia and North Carolina, 1 taught at Georgia Tech, the Univer-
sity of Florida, and the University of Virginia before joining the facultg of the
Johns Hopkins University for fifteen years and then moving to Yale in 1962. The
main subject of both my teaching and my books (the first of which ap;)eared in 1938)
has always been the history of my native region, especially that of the post-Civil
War period. In that period, as in my writings about it, the history of race relations
has naturally played an important part.

The last forty years have been an exciting time for the historian of race and race
relations. Exploring the past, I was continually encountering the present—or some-
thing strikinglly like it—and living in the present, I was constantly running head-on
into the past. I never had any trouble in my teaching and writing with the demand
for what students used to call “relevance.” The danger was in confusing past with

resent and committing the offense historians call “presentism.” One such danger
ay in the tempting comparison between events of the 1860s and 1870s with events
of a century later. I must assume responsibility for giving currency to the term
“Second Reconstruction” as applied to events of our own time and for encouragin,
the development of some aspects of the analogy between the First and the Secon
Reconstruction. The analogy was almost inescapable, given the new confrontation
between North and South, between white and black, between federal and state
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government-and the daily evocation of the constitutional amendments, federal laws,
government policies, and court decisions of the 1860s and 1870s.

Historical analogies are notoriously dangerous things. I shall spare you a lecture
on the differences between the First and Second Reconstruction, but I do believe
that there is one experience of the Reconstruction in the previous century that
should be of special interest to your committee in its deliberations regarding
changes in the otin%Rights Act of 1965, I have in mind the fateful decisions of the -
federal government that climaxed in 1876-1877 and led to the virtual abandonment
of federal efforts to‘enforce the rights of the freedmen in the Southern states. Those
rights, including the right to vote, were guaranteed by the Fourteenth and Fifteenth
Amendments to the Constitution and Federal law to enforce them. The winning and
guarantee of those rights were essential parts of the justification of the bloodiest
war in our histor{ that cost the lives of 600,000 Americans as well as the justifica-
tion of the struggle for reconstruction that followed. Yet the white electorate, North
as well as South, was wearied and disillusioned with the struggle and a majority
was ready to give it up. In turning their back on promises, commitments, and
priﬁciples of long standing, Republicans knew that the honor of their party was at
stake.

Before taking the final step and turning over to the Southern states and the
opposition party that would control them the defense of black rights they were
abandoning, the Republicans demanded formal lpledges from Southern officials and
leaders, guarantees that they would assure full protection to the rights of blacks,
including the right to vote. All of the Southern states were deeply involved in these
negotiations, but Louisiana and South Carolina, for special reasons, took the lead.
They were the last two Southern states under Republican government and under
the new policy of the Republican President Rutherford B. Hayes, those governments
of those states would collapse and be replaced by governments of the opposition.
This in-spite of the fact that Hayes's election as president depended on the assump-
tion of Republican victory in both states.

Guarantees of protection for black rights were requested of Louisiana a few days
before the Compromise of 1877 was consumated and Hayes was inaugurated presi-
dent. The incoming Governor Francis T. Nicholls gzomptly wired his spokesman in
Washington that a joint caucus of his party’s members of both houses had adopted a
resolution, “that the guarantees asked for, of order, peace, and protection of law to
white and black, no persecution for past political conduct, no immunity for crime,
can be freely given.” The spokesman forwarded this resolution to representatives of
Hayes together with “The Nicholls government guarantee:” as follows: “1st. The
acceptance of the civil and political equality of all men, and agree not to attempt to
deprive the colored people of any political or civil right, privilege, or immunity
en)oyed %‘any class of men.

‘2nd. e enforcement of the laws rigidly and impartially, to the end that
violence and crime shall be suppressed and promptly punished, and that the hum-
blest laborer upon the soil of Louisiana, of either color, shall receive full protection
of law in person and prorerty.

“8rd. The education of the children of white and black citizens with equal advan-

es.
‘4th. The promotion of kindly relations between white and colored citizens of the
State, upon a basis of justice and mutual confidence.”
ouse Miscellaneous Documents, 45 Cong., 3 Sess., Doc. 31, p. 622]
e incoming Governor Wade Hampton of South Carolina also waiting to take
power after the downfall of the state Republican administration, was already on
ublic record in a pamphlet published in 1876 entitled, Free Men! Free Ballots!!
Schools!!! The Pledlges of Gen. Wade Hampton, Democratic Candidate for
Governor to its Colored People of South Caroclina, 1865-1876. In this he promised
that, “Not one single right enf'oyed by the colored people today shall be taken from
them. They shall be the equals, under the law, of any man in South Carolina. And
we further ledge that we will give better facilities for education than they have
ever had before.” And again, “I pledge my faith, and I pledge it for those gentlemen
who are on the ticket with me, that if we are elected, as far as in us lies, we will
observe, protect, and defend the rights of the colored man as quickly as [of] any man
in South Carolina.”

Comgrable promisges for the protection of black rights were forthcoming from
other Southern states and continued to appear after federal withdrawal. Two years
after the compromise of 1877 was cl three of the South’'s most prominent
leaders, L.Q.C. Lamar, of Mississippi, Alexander Stephens, of Georgia, and Wade
Hampton agreed in a public statement that the disfranchisement of blacks was not
only impossible but undesired by the whites of the South. Lamar declared that it
was “a political impossibility under any circumstances short of revolution,” and that
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even if it were possible the South would not permit it. [A ‘S’¥mposium, “Qught tl"ie
i\lzegro to be Disfrarichised,” North American Review, CXXVIII (1879), 231-32, 241-

korthern Reimblican white leaders who had supported the Compromise of 1877
rofessed complete faith in its workability and trust in the pledges from the South.
ames G. Blaine wrote in 1879, “there will be no attempt made in the Southern

States to disfranchise the negro by any of those methods which would still be within
the power of the State. There is no southern state that woud dare venture on an
educational qualification [for the franchise), because by the last census there were
more than one million white persons over fifteen years of age, who could not read a
word. . . . Nor would the property test operate with any greater advantage to the
whites.” [Ibid.] In "Atlanta President Hayes told blacks in his audience that “their
rights and interests would be safer if this great mass of intelligent white men were
let alone by the general government,” safer in fact than if the federal government
were still custodian of their rights. [Charles R. Williams, Life of Rutherford B.
Hayes, 11, 252]. :

It was not that these Republican leaders were excessively naive nor blind to
political realities that were making a farce of their faith all around them. Rather
they chose to believe what they wanted to believe, or what was consistent with their

licies. Nor was it that the prominent Southern, leaders whose solemn promise I

ave quoted were bald faced and unconsionable liars. I realize that I am somewhat
more charitable about the good faith and intentions of these gentry than some of
my students. But I find other explanations more plausible than the assumption of
deliberate falsehood and deception. Actually some of the southern conservatives,
Hampton and Nicholls for example, made etforts to fulfill their promises and for a
short time enjoyed a measure of success and white support. But their prestige and
popularietg-even that of a Hampton—was no substitute for the Yower and authority
of the federal government. And once that authority, or the will to enforce it, was
withdrawn a vacuum of permissiveness expanded that the prestige and influence of
no leader could fill. The will of the white majority asserted itself or acquiesced in
the face of extremists who set out to destroy black rights utterly at the cost of
pogular government and democratic principles.

he farcical nature of the 1878 congressional elections in the South should have

made plain the bankruptcy of the Compromise of 1877. Coercion, intimidation, and
fraud were the means used in '78, but the more subtle legal devices of attrition to
diminish, curtail, and dilute the black votes were quickly developed and intimated.
by 1882 Georgia and Virginia had adopted poll taxes and South Carolina had
developed the eight-ballotbox law. These together with innocent-looking registration
and secret-voting laws sharplﬁr reduced votier:ig among illiterate and impoverished
blacks. Yet a majority of black men continued to vote (or to be counted) in nine of
the eleven states through the 80s. It was not until toward the end of the centu
and the first years of the next that the reactionary revolution, the all-out revolt
against democracy was carried out in the south. This resulted in the almost total
disfranchisement of blacks, shar% reduction of white voters, reduction of the overall
voter turnout by an average of 37 percent (66 percent in Louisiana), the elimination
of opposition parties, and the establishment of one-party rule that lasted half a
century.

I do not expect so drastic a counter-revolution to end the Second Reconstruction
or anything so extreme to result from your decision about the Voting Ri%hts Act of
1965. 1 do think it reasonable, however, to warn that a weakening of that act,
especially the preclearance clause, will open the door to a rush of measures to
abridge, diminish, and dilute if not emasculate the power of the black vote in
southern states. Previous testimony before your committee has shown how persist-
ent and effective such efforts have been even with the preclearance law in effect.

- Remove that law and the permissiveness will likely become irresistable—in spite of

g;omises to the contrary. The coming reallocation of congressional seats in the

uth as a consequence of the 1980 consensus will open many temptations for
manipulation of laws affecting voting. I hope that retreat from the Second Recon-
struction will not make it necessary for some future generation to face a Third.

TESTIMONY OF DR. C. VANN WOODWARD, PROFESSOR EMERI-
TUS OF HISTORY, YALE UNIVERSITY; AND DR. J. MORGAN
KOUSSER, PROFESSOR OF HISTORY, CALIFORNIA INSTITUTE
OF TECHNOLOGY

Dr. WoopwaRDp. Mr. Chairman, I thank the committee for this
opportunity. Although I have taught at Yale University for 15
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Kg:rs, and still live and work there, my main identifications have
n with the Southern States.

I was born and reared in Arkansas, educated in Georgia and
North Carolina, taught at Georgia Tech and the University of
Florida and the University of Virginia, before going to Johns Hop-
kins and later to Yale.

The main subject of my teaching and my books has always been
the history of my native region, and especially the post-Civil War
years.

Of course in that period, as in my writings about it, the history
of race relations has played a very important part. The last 40
years have been an exciting time for the historian of race and
racial relations.

Exploring the past, I was continually encountering the present,
or something strikingly like it; and living in the present, I was
constantly encountering the past.

I never had any trouble with the student demand for relevance
in these matters. The danger was in confusing the past with the
present, and committing the offense that historians call “present-
ism.”

One such danger, 1 think, lay in attempting comparison between
the events of the 1860’s and 1870’s with events a century later. 1
must assume responsibility for giving currency to the term “Second
Reconstruction,” as applied to events of our own time, and for
encouraging the development of some aspects of the analogy be-
tween the first and the second Reconstruction.

But the analogy was almost inescapable. The new confrontations
between North and South, between white and black, between Fed-
eral and State government; and the daily citation of constitutional
amendments, Federal laws, policies, and court decisions of a cen-
tury ago. :

Historical analogies can be very dangerous things. I will spere
you a lecture on the differences between the first and the second
Reconstruction, but I do believe there is one experience of the
Reconstruction of the previous century that should be of special
interest to your committee in its deliberations about the changes in
the Voting Rights Act of 1965.

I have in mind the fateful decisions of the Federal Government
that climaxed in 1876 and 1877, and led to the virtual abandon-
ment of Federal efforts to enforce the rights of the freedmen in the
Southern States.

Those rights, including the right to vote, were guaranteed by the
lﬁth Amendment to the Constitution, and Federal laws to enforce
them.

The winning and the guarantee of those rights were essential
parts of the fjustification of the Civil War, which cost hundreds of
thousands of American lives; yet the white electorate—North as
well as South—was by this time wearied, disillusioned with the
struggle, and a majority was ready to give it up.

In turning their backs on promises and commitments and princi-
ples of such long standing, Republicans knew that the honor of
their party was at stake. Before taking the final step and turnin,
over to the Southern States and the opposition party that woul
control the defense of the black rights they were abandoning, the
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Republlcans demanded formal pledges from southern officials and
leaders, %uarantees that they would assure full protection to the
rights of blacks, including the right to vote.

All of the Southern States were involved deeply in these negotia-
tions, but two of them—Louisiana and South Carolina—took the
lead for special reasons.

They were the last two States under Republican government,
and under the new policy of the Republican President, Rutherford
B. Hayes, those governments of the two States would collapse and
be replaced by governments of the opposmon

This, in sE ite of the fact that Hayes' election as President de-
pended on the assumption of a Republican victory in both States.

Guarantees of protection for black rights were requested of Lou-
isiana just a few days before the Compromise of 1877 was consum-
mated and Hayes inaugurated President.

The incoming Governor, Francis Nicholls of Louisiana, promply
wired his spokesman in Washington that a joint caucus of the
party’s members of both houses had adopted a resolution: ’

That guarantees asked for—of order, peace, and protection of law to white and

black, no persecution for past political conduct, no 1mmumty for crime—can be
freely given.

Then the spokesman forwarded this resolution to representatives
of Hayes, together with the Nicholls government guarantee:

First, the acceptance of the civil and political equality of all men and agreement
not to attempt to edprlve the colored people of any political or civil right, privilege,
or immunity enjoyed by any class of men.

Second, enforcement of the laws rigidly and impartially to the end that violence
and crime shall be supressed and promptly punished, and that the humolest laborer
upon the soil of Louisiana, of either color, shall receive full protection of law in
person and property; education of the children of white and black citizens, with
equal advantages; the promotion of kindly relations between white and colored
citizens of the State, upon a basis of justice and mutual confidence.

. [House Miscellaneous Documents, 45 Cong., 3d Sess., Doc. 31, p.
In the other State involved, the incoming Governor, Wate Hamp-
ton of South Carolina, was also waiting to take power, once the
downfall of the State Republican administration took place, and
was already on public record, in a pamphlet published in 1876 and
addressed to the “colored citizens” of the State.
In this, he promised—and I quote:
Not one single right enjoyed by colored people today shall be taken from them.
shall be the equals under the law of any man in South Carolina. And we

furt{er pledge that we will give better facilities for education than they have ever
had before.

And again:

I pledge my faith, and I pledge it for those gentlemen who are on the ticket with
me, that if we are elected, as far as in us lies, we will observe, protect, and defend
the nghts of the colored man as quickly as of any man in South Carolina.

ggrable promises of protection for black rights were made by
other Southern States, and continued to appear after the Federal
withdrawal of troops.

Two years after the Compromise of 1877, three of the south’s
most prominent leaders—Lamar of stsxssnppl, Stephens of Geor-
gia, and Hampbon of South Carolina—made a public statement
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that disenfranchisement of blacks was not only impossible but
undesired by the whites of the South.

Lamar declared that it was “a political impossibility, under an
circumstances short of revolution,’ and that even if it were possi-
ble, the South would not permit it. [“Ought the Negro to be Dis-
gté?nchised,” North American Review, CXXVII (1879), 231-32, 241-

Northern Republican white leaders who had supported the Com--
promise of 1877 professed complete faith in its workability and
‘ilél'll%t in the pledges given by the South, I quote James-G. Blaine in

There will be no attempt made in the Southern states to disfranchise the Negro
by any of those methods which would still be in the range and power of the state.
There is no Southern state that would dare venture on an educational qualification
for the franchise, because by the last Census, there were more than 1 million white

persons over 15 years of age who could not read a word. * * * nor would the
property test operate with any greater advantage to the whites. {Ibid.]

In Atlanta, President Hayes told the blacks in his audience that
“their rights and interests would be safer if this great mass of
intelligent white men were left alone by the general government,”
safer, in fact, than if the Federal Government- were still custodian
i)lf thozs5ezriights. [Charles R. Williams, Life of Rutherford B. Hayes,

, p. 252. ,
~ Mr. Epwarbs. Professor Woodward, 1 regret to say that we will
have to recess for 5, 6, or 7 minutes because of a vote in the House.

[Recess.]

Mr. WaASHINGTON [presiding]. Will the Committee again come to
order. Professor Woodward, we regret the delay and interruptions,
bpg you know, we are having a roll-call vote, so would you proceed,
sir?

Professor Woopwarp. When the recess occurred, I was talkin
about the pledges given to protect the rights after the withdrawa
of the Federal enforcement and protection in the State. Now these
pledges seemed to have persuaded Republican and Northern people
that the rights that had been legally guaranteed would be enforced.

I don't think that it was a fact that these Republican leaders
were terribly naive or blind to political realities. Rather, they chose
to believe what they wanted to believe, and what was consistent
with the policies that they had advocated. Nor do I think that the
ﬁrominent Southern leaders, whose promises-and solemn pledges I

ave quoted, were bald-faced liars. I realize that perhaps I am
somewhat more charitable about their good faith and intentions
than some of my students, but I find that other explanations are
more plausible than the assumption of deliberate deception.

Actually, some of the Southern conservatives made attempts to
carry out their pledges and gain some success and white support.
But their prestige and popularity, even that of a Hampton, was no
substitute for the power and authority of the Federal Government.
Once that authority or the will to enforce it was withdrawn, there
was a vacuum of permissiveness created, that the prestige and
influence of no leader coul? ill.

The will of the white majority asserted itself or acquiesced in the
face of the extremists who set out to destroy black rights utterly at
the cost of popular government and democratic principles.
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Wth politician can summon the energy and interest and cour-
age to op measures which will incapacitate or eliminate his
opposition? These people are not necessarily evil. They were simply
doing what normal political animals do in permitting this to come
about. The farcical nature of the 1878 Congressional elections in
the South should have made plain the bankruptcy of the Compro-
mise of 1877. Coercion, intimidation, and fraud were the means
used in 1978, but more subtle legal devices of attrition to diminish,
curtail, and dilute the black votes were quickly developed and
imitated. And virtually all of them that are used today have their
precedents in that era.

By 1882, Georgia and Virginia had adopted poll taxes. South
Carolina had developed the 8 ballot box law. These, together with
innocent-looking registration and secret voting laws, sharply re-
duced voting among illiterate and impoverished blacks.

The majority of black men continued to vote or to be counted in
9 of the 11 states through the 198(’s. Not until toward the end of
the century and the first years of the next century oddly enough,
in the period known as the “Progressive Period,” was the all-out
revolt, the reactionary revolution carried out in the South. This
resulted in the almost total disfranchisement of blacks, sharp re-
duction of white voters, reduction of the overall voter turnout by
an average of 37 percent, the elimination of the opposition party,
andt the establishment of one-party rule that lasted for a half
century.

Now I do not expect so drastic a counterrevolution to end the

“Second Reconstruction” or anything so extreme to result from this \

committee’s -decision about the Voting Rights Act of 1965 I do
think it reasonable, however, to warn that a weakening of this act,
especially the preclearance clause, will open the door to a rush of
measures to abridge, diminish, dilute, if not emasculate the power
of black votes in Southern states.

Previous testimony before your committee has shown how
persistent and effective such efforts have been, even with the pre-
clearance law in effect. Remove that law and the permissiveness
will likely become irresistible, in spite of promises to the contrary.

The coming reallocation of Congressional seats in the South, as a
consequence of the 1980 Census, will open many temptations for
the manipulation of laws affecting voting. I hope that retreat from
the “Second Reconstruction” will not make it necessary for some
future generation to face a “Third Reconstruction.”

I thank you, Mr. Chairman.

Mr. WasHINGTON. Prof. Kousser, you had some remarks,

Dr. Kousser. Yes; my name is Morgan Kousser, professor of
histoxa' and social science at the California Institute of Technology.
Like Professor Woodward, I am a native of the South and like him,
1 have srent a great deal of my adult life studing the South,
specifically studying voting practices therein.

I'd like to read a very abridged version of my rather long written
testimony.

Despite the guarantee of racially impartial suffrage in the 15th
amendment, blacks gradually lost the right to vote after the end of
the first Reconstruction. at fact should caution policymakers
against a second abandonment of national regulation of elections.
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But beyond this obvious paralle]l, what lessons for the present
can be drawn from the earlier period, by what legal and extrale%al
means was black political power diluted and blacks eventually
almost totally disfranchised? How exact is the parallel, and there-
fore, how relevant are the lessons? Have the conditions of blacks
and the current and likely actions of white changed so much that
_ we have little to learn from history?

There were four overlagping stages, four sets of distinct tactics in
the late 19th and early 20th century attacks on black voting rights:
The Klan stage, the dilution state, the disfranchisement stage, and
the lily white stage.

In the first era, which is best known, the basic tactics were
violence, intimidation, and fraud. These methods continued to be
used in later periods as they were needed to reinforce other subtler
devices, and the fact that they were available often deterred blacks
from challenging white political domination.

Coordinated and deftly targeted white violence and fraud in the
South from 1870 to 1876 gradually overthrew every southern Re-
publican government. Much less well understood or known is the
second or dilution phase, which was much more subtle. It aimed at
reducing the threat of black political power efficaciously but quiet-
ly, so as to decrease the possibility that the National Government
would again intervene to protect black from white southerners.
- The third, or disfranchisement stage is familiar to every student
of the South, so I shall skip that in this part of the paper and turn
back to the second stage in more detail. Black economic status is
sufficiently secure and national public o,pinion committed enough
to racially impartial suffrage in the 1980’s, that it is improbable to
expect a return to the days when widesrread violence, intimida-
tion, fraud, literacy tests, or a poll tax could be imposed, in order to
degy black voting rights altogether..

evertheless, more sophisticated means of abridging black politi-
cal power are presently in use in numerous areas, and if the
preclearance provisions of section 5 of the Voting Rights Act are
repealed, such means might well be employed much more in the
future than they are today. - . .

But the abridgement, as well as the denial of impartial suffrage
is against the 15th amendment and subtle, as well as blatant
discrimination can undermine the effective exercise of citizens's
right. It is, therefore, appropriate to take a closer look at the
historic record in the two less well known stages of the four,
particularly, the second stage: Reconstruction and post-Reconstruc-
tion southern Democrats used at least 16 different techniques to
hamper black political power without actually denyini the fran-
chise to sufficient numbers of voters to invite a strengthened Fed-
eral intervention.

Many of these devices were facially neutral and might possibly
be upheld by courts even today. Indeed, some of them, adopted as
long as a century ago, are still in effect and have recently been
ruled not to violate the Constitution or laws of the United States. I
refer, of course, to the Mobile v. Bolden decision.

Thus by looking at the past, we also see the possible future, a
future which may well come about, if continued Federal supervi-
sion of election practices is withdrawn from areas where racial
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block voting is still prevalent, a future of relatively subtle, but
nonetheless effective, racially discriminatory electoral procedures.
Although they have the same purpose, the minimization of office-
holding by black or black-influenced white officeholders, the specif-
ic schemes vary, because of differences in the black percentage of
the population and its geographic distribution.

I have found 16 different schemes used in the late 19th and early
20th centuries, many still used today, used to hurt black political
power. We all know about gerrymandering. It is also true that at-
large elections were used as early as 1868, when blacks first voted,
to deny black political power. These were especially helpful, if used
combined with white primaries, as was the case in Mobile from
1873 on, where you had white primary ward elections and at-large
general elections. R

Registration acts, poll taxes, secret ballot acts, which were used
as literary tests. Multiple box laws, also literacy tests or petty
crimes provisions could cut black majorities down, so that other
tactics like at-large elections could be used to deny them any
political influence altogether.

For temporarily white-controlled cities, annexation or in certain
circumstances, the strikingly inventive technique of deannexation
or retrocession of territory used in Montgomery, Ala., in the 1870’s,
were available. If the majorities were too large to be overcome,
bonds for officeholders could be set so high as to deter any but the
extremely affluent or those with rich friends, from running, or the
authorities might arbitrarily refuse to accept bonds as valid, or
election officials might consolidate polling places to such an extent
as to make the trip to the polls or the line at the polls intolerably
long, or they might just .fail to open the polls altogether, as they
did all over the black belt of Alabama in the 1870’s. .

In extremes, the legislatures could impeach or otherwise displace
the elected officials or do away with local elections altogether and
vest the power to choose local officials in the legislature or the
Governor or their appointees.

Gerrymandering was an interesting technique. It was used to the
greatest extent, I believe, in the South Carolina congressional dis-
tricts of the 1870’s and 1880. Known at the time as the “Black
District,” the South Carolina Seventh District sliced through
county lines and ducked around Charleéston back alleys, picking up
every possible black, while avoiding as many whites as it could. It
was contiguous at one point, only by considering the Atlantic
Ocean a land mass. It contained nearly a third more people than
another of the State’s districts, and it was shaped, according to the
New York Times in the 1880’s, “like a boa constrictor,” the color of
its intended victim clear.

At-large city elections were also used, clearly motivated by racial
purposes, from the 1870’s on. According to one scholar, to guard
against the possibility of the election of black city officials, white
Atlanta Democrats in 1868 secured from the legislature the general
ticket system. Two years later after a temporarily Republic Geor-
gia Legislature restored the ward system, 2 of the 10 candidates
elected were black. When the GOP lost control of the legislature in
1871, the Democrats went back to the at-large system and no more



2008

blacks were elected to the Atlanta city government until 1953, a
period of 80 years,

Now what conclusions can we draw from the review of the 19th
century dilution phase? First, since as every politician knows, poli-
tics is often a matter of small margins and any change in the rules
can potentially make a large difference in outcomes, it follow that -
even minor alterations in election structures can be extremely
important. .

any of the 19th centurisdilutive devices had no impact or only
a marginal impact on blacks’ ability to vote per se, but they often
made the difference between winning and losing. That is to say,
the difference between having some political influence and little or
none.

Second, many of the schemes were ingenious and their exact
form could not readily have been predicted in advance. Anﬁ at-
tempt to prohibit discriminatory voting devices must have built
into it sufficient administrative flexibility to be able to deal with
schemes which cannot be precisely anticipated.

Third, many of the means of abridgement depended largely on
discriminatory administration of seemingly fair laws. Such prac-
tices are particularly difficult for courts to evaluate, and since
ligitation tends to drag on for many years, perhaps allowing the
discrimination to continue, while lawyers delay and judges make
up their minds, it's preferable to vest oversight power in an execu-
tive administrative agency, if one really wants to prohibit this kind
of discrimination.

Fourth, many of the existing practices and structures which
_were, in effect, grandfathered in, at least by the current legal
interpretation of section 2, by the Voting Rights Act of 1965, were
adopted s long as a century ago for purposes which historians
would probably be willing to conclude were discriminatory. Al-
though it is difficult and extremely time consuming to uncover
evidence of their exact intent which would convince an unsympa-
thetic judge, and nearly impossible to find guns still merrily smok-
ing after so long a time, it is possible to discover quite a lot about
motives in many instances. : _

If Congress really wishes to guarantee fair and effective suffrage
for discrete and insular minorities, it ought to consider removing
its own grandfather clause from practices which clearly have the .
effect of disadvantaging such people, and which in the instances in
which they have been most closely studied so far, have been shown
to have been enacted with discriminatory purposes in mind.

Sanguine 19th century supporters of black rights sometimes con-
tented themselves after Reconstruction with the idea that the con-
stitutional protections of those rights would be enforced by the -
courts, even if Coniress and the States reneged. That those hopes
proved ill founded by the turn of the century is well known, and
the parallels between past and current judicial language and deci-
sions are close enough to give pause to any who would offer as
alibis for inaction or timid action on renewal of the Voting Rights
Act, the excuse that the courts will still be around to protect
constitutional rights.

Let me quickly summarize the main trends in the cases in both
periods, which I deal with in more detail in my written statement.
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Around the turn of the century, as nav., the Supreme Court was
concerned with intent questions in civil rights cases. Then, as now,
it waffled on the degree to which intent, or effect, or some combi-
nation thereof, was the criterion for an unconstitutional violation
of civil rights.

Finally, in the 1899 case of Cummings v. Richmond County
Schools, it set such a strict “smoking gun” criterion for intent, that
it became impossible to see how a discriminator vho had any craft
whatsoever could be caught.

In Giles v. Harris in 1903, the Court decided that disfranchise-
ment was a political question which had no judicial remedy.

Interestingly, in the same year, the quasi-judicial elections com-
mittee of this House declared, in a ruling which set an important
precedent, that black disfranchisement was a judicial question
which had no political remedy.

I see close parallels between these cases, and the slide since
Fortson v. Dorsey, in 1965, to a stricter and stricter intent criterion,
which often leaves minorities with only the barest hope for a
judicial remedy in voting rights cases involving laws adopted before

It's difficult for a historian of 19th century race relations to
- maintain much optimism. Long and difficult crusades by men and
women of good faith, black and white; a terribly bloody Civil War;
a constitutional revolution; a muted but meaningful post-Recon-
struction struggle by thousands of individuals, to retain the ad-
vanced ground gained. All this ended in something closer to defeat
than to victory.

As a 19th century pessimist, let me then present you with the
dreary scenario which it is in your power to prevent: :

Congress, in a fit of optimism or conservatism, emasculates the
Voting Rights Act, declaring in effect, as Congress did with respect
to disenfranchisement in 1903, that the protection of minority po-
litical rights is a judicial question.

States, cities, towns throughout the South-—and perhaps else-
where—where there are sufficiently large minority populations,
rush to adopt subtle forms of electoral discrimination.

Liberal organizations respond with a spate of lawsuits, but have
difficulty locating the carefully hidden smoking guns.

The Supreme Court, belstered by new members, either by de-
manding ultrastrict standards for proving motive or by declaring,
as1 jtfhad in 1903, the whole morass a political question, offers no
relief.

'I;}:nf abridgement of minority voting rights becomes, again, a
reality.

In a very real sense Congress, in facing the decision on whether
to renew or scuttle the Voting Rights Act, has the power to declare
whether history will or will not repeat itself.

Thank you.

[The full statement follows:]

WRITTEN TeSTIMONY OF DR. J. MORGAN KOUSSER

THE UNDERMINING OF THE FIRST RECONSTRUCTION: LESSONS FOR THE SECOND

It is not only historians who name eras, make analogies, draw lessons from the
past. As the Selma March was approaching Montgomery, Alabama in 1965, and as
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Congress was pushing House Resolution 6400 toward e, the Montgomery
Advertiser, sensing the strong national current, remarked “It is almost certain that
President Johnson's reccnstruction bill will be enacted.”* The President Johnson
referred to was not Andrew, but Lyndon, the “reconstruction” alluded to was not
the first, but the second, and the bill was not the “Force” or “Ku Klux" laws, but
the Voting Rights Act. Currently up for renewal, the Votinf Rights Act is under
attack as anti-Southern, an infringement on matters better left to state and local
governments, and, most importantly, as unnecessary. It is therefore both desirable
and safe, we are told, to dismantle at least this vestige of the Second Reconstruc-

tion.

The fact that, despite the guarantee of racially impartial suffrage in the Fifteenth
Amendment, blacks gradually lost the right to vote after the end of the First
Reconstruction should caution policymakers against a second abandonment of na-
tional regulation of elections. But beyond this obvious parallel, what lessons for the
present can be drawn from the earlier period? What were the terms of the national
suffrage guarantees passed by Congress in the 1860’s and 1870's? What promises did
Southern white leaders of a century ago make in an attempt to convince Northern-
ers that black rights would be safe under “home rule” for Dixie? By what legal and
extra-legal means was black political power diluted and blacks eventually .almost
totally disfranchised? How exact is the parallel, and, therefore, how relevant are the
lessons? Have the conditions of blacks and the current and likely actions of whites
changed so much that we have little to learn from history?

1. THE FIRST FEDERAL VOTING RIGHTS8 MACHINERY

During the first Reconstruction, the national government made two attempts by
constitutional amendment and four attempts by law to protect black voting rights.
Section two of the Fourteenth Amendment hell out to the states the carrot of
increased representation in Congress if they would repeal laws or state constitution-
al provisions excluding blacks from the right of suffrage. Less than a year after that
amendment’s ratification, however, Congress passed the more explicit provisions of
the Fifteenth Amendment, which absolutely precluded state or national authorities
from denying—or abridging—the rigkt of citizens to vote on account of race, color,
or previous condition of servitude. ‘i*a 40th Congress considered, but, after discus-
sion, re{'ected broader versions of the Fifteenth Amendment which would have
banned literacy and property tests and other similar devices.?

Yet Congress recognized that the Amendments, as well as the Military Recon-
struction Acts which, even before the adoption of the Fifteenth Amendment, had
enfranchised blacks in the seceeding states were not self-executing. To preclude
official or unofficial violence, intimidation, or election irregularities from robbing
citizens of any color of the right to vote and to have their ballots counted as cast,
Congress in 1870 and ISW'_‘ the so-called Enforcement, Force, and Ku Klux
Acts, and in 1890 considered, but shelved by one vote in the Senate, the Lodge Fair
Elections Bill.? Both the enforcement and Ku Klux Acts made interfering with the
right of citizens to vote a federal crime, and the Force Act went farther, requiring
federal courts, upon a petition from two resident citizens, to appoint federal officers
to oversee the registration and election {’rocess in cities or towns containing 20,000
or more inhabitants. The Lodge Bill in 1830 sought to extend the provisions of the
Force Bill to all voters, rural as well as urban.

II, NINETEENTH CENTURY SOUTHERN WHITE PROMISES TO RESPECT BLACK VOTING
RIGHTS

The first southern white response to threats of Reconstruction was defiance.*
Believing that the Civil War had settled only the questions of secession and slavery,
but that those who retained power in the states would be allowed to set the status of
freedmen approximately equal to that of the antebellum free people of color, white

*March 17, 1965, quoted in Steven F. Lawson, “Black Ballots: Voting Rights in the South,
1944-1969” (New York: Columbia University Press, 1965), 314.

*A convenient source on these matters 18 Bernard Schwartz, ed., “Statutory History of the
United States: Civil Rights,” 2 vols., (New York: Chelsea House Publishers, 1970), I, 184, 371-74,
385-8T, 392-95, 408-20.

33, Ibid., 445-53, 548-58, 593-96 give provisions of the first three laws. On the Lodge Bill, see
J. Morgan Kousser, ‘‘The Shaping of Southern Politics: Suffrage Restriction and the Establish-
ment of the One-Party Scuth, 1 1910” (New Haven, Conn.: Yale University Press, 1974), 29-
31, and the sources cited there. .

4See Michael Perman, “Reunion Without Compromise: The South and Reconstruction, 1865-
1868" (Cambridge, Eng.: Cambridge University Press, 1973).
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southerners virulently and often violently opposed all efforts to guarantee blacks
equal rights, notably in the 1866 Civil Rights Bill, the Reconstruction Acts, the
Fourteenth and Fifteenth Amendments, the various enforcement acts, and the 1875
Civil Rights Act. That the Republican majority, with substantial support from
northern public opinion, continued for a time to insist on equal rights, however,
convinced white southern Democrats to alter their tactics. While a “white line”
faction continued and even, in the mid-1870s, intensified the forcible intimidation of
black voters, a more moderate “New Departure” faction of southern Democrats
emerged at the same time, assuring northerners that black rights would be safe if
federal protection were withdrawn. The left or moderate hand, the Wade Hampton,
L.QC. Lamar, and Francis T. Nicholls faction of the party, at least claimed not to
know what the right or extreme racist hand, the Martin W. Gary and Ben Tillman
faction, was doing. But the combined one-two punch was devastatiig to black
political power in the Deep South.

The moderates’ paper pledges were strong, and they persuaded those sortherners
who, like President Rutherford B. Hayes, were anxious to believe them. The Missis-
sippi state Democratic platform of 1875 affirmed a belief in “the civil and political
equality of all men as established by the Constitution of the United States and the
amendments thereto.” In the words of the authoritative work on Mississippi Recon-
struction, however, “the majority of the delegates did not take the document very
seriously.” ®* Similarly, in Lousiana in 1876, in the words of the leading nhistorical
work on Reconstruction in that state, “The Democratic Platform also ex&licitly

ized the binding effect of the 13th, 14th, and 15th amendments to the United
States Constitution, and the party pledged itself to protect every citizen, regardiess
of race, in the exercise of his rights. Every one of these pledges, except possibly the
acknowledgement of the 13th Amendment, would be broken within a few years.” ¢

In Virginia in 1873, the state Democratic party platform, again aocordirg to the
standard scholarly monograph on the subject, ‘‘promised to administer e%\; Jjustice
to both races.” Nevertheless, the Democrats, including even moderate gubernatorial
candidate James L. Kemper, “made the color line” during that campaign, and, as
we shall see below, the Virginians took action in the 1874 and 1876 legisiative
sessions to reduce the black vote.”

In South Carolina, which had the largest black percentage of any state in the
union at the time, the 1876 Democratic state platform announced: “We declare our
acceptance, in perfect good faith, of the thirteenth, fourteenth, and fifteenth amend-
ments to the Federal Constitution.” The South’s best known moderate Redeemer,
South Carolina gubernatorial candidate Wade Hampton, promised repeatedly that
‘“‘not one single right eni'oyed by the colored people today shall be taken from them.
They shall be the equals, under the law, o aﬁy man in South Carolina.” Blacks
would soon convert to the Democratic party, Hampton prophesied, “because they
will find that their rights will be better protected by that party.”®

Many observers at the time recognized the cynicism which involved in such
pledges and %rognostications. As Amos Akerman, who had returned to the South
after serving briefly as Atwmeiﬂeneral under Grant, remarked at the time, “when
speaking for effect at the North” the southern Democrats “say much about accept-
ing the results of the war in good faith, and respecting the rights of everybody,” but
contradicted those statements by their “drastic policy and unguarded untterances”
in the South.? Even the oft-mentioned moderate policy of appointing blacks to some
offices was mostly window-dressing. As Gov. Francis T. Nicholls of Louisiana, one of
the most prominent New Departure Democrats, noted: ‘(l] appointed a number of
[blacks] to small offices sandwichin(g them on Boards between white men where . . .
th%were powerless to do harm.” !

e southern Democrats’ promises had been, in fact, violated even as they were
uttered. As U.S. Senate investigations in 1877 and 1878 documented, widespread Ku
Klux and Red Shirt violence kept many blacks from the polls, racially discriminato-

® William C. Harris, “The Day of the Carpetbagger: Republican Reconstruction in Mississippi"
(Baton Rouge & London: Lousiana State Universxtgsl;re“, 1979), 654-55.

¢Joe Gray Taylor, “‘Louisiana Reconstructed, 1863-1877" (Baton Rouge: Louisiana State Uni-
versity Press, 1974), 483-84. .

?Jack P. Maddex, Jr., ‘The Virginia Conservatives, 1867-1879" (Chapel Hill, N.C.: University
of North Carolina Press, 1970), 108, 195.

8All quoted in George B. Tindall, “South Carolina Negroes, 1877-1900" (Columbia, S.C.
University of South Carolina Press, 1952), 12.

%Quoted in William Gillette, “Retreat From Reconstruction, 1869-1879" (Baton Rouge &
London: Louisiana State University Press, 1979), 313. -

19Quoted in William J. Hair, “Bourbonism & Agarian Protest: Louisians Politics, 1877-1900"
(Baton Rouge: Louisiana State University Press, 1969), 22.
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ry voting restrictions and facially neutral laws administered in a discriminatory
fashion discouraged other, and blatant ballot box stuffing and fraudulent counting
nggated the votes of many who managed to overcome other obstacles to voting.!! By
18R0. even President Rutherford B. Hayes, whose southern policy was built on the
assumption that white moderates would live ug to their promises, hold the more
openly racist whites in check, and join a Whiggish alliance with Republicans,
recognized the southern violations and asked Congress to pass more legislation to
protect black rights effectively.!?

11l. FOUR STAGES IN THE ATTACK ON BLACK VOTING RIGHTS AFTER THE FIRST
RECONSTRUCTION

There were four overlapping stages, four sets of distinct tactics in the late nine-
teen and early twentieth-century attacks on black voting rights: the Klan stage, the
diluton stage, the disfranchisement stage, and the lily-white stage. In the first era,
which is the best known, the basic tactics were violence, intimidation, and fraud.
These methods continued to be used in later periods, as they were needed, to
reinforce other, subtler devices, and the fact that they were always available itself
often deterred blacks from orgarizing challenges to white political domination.
Coordinated and deftly targeted white violence and fraud in the South from 1870 to
1876 gradually overthrew every southern Republican government.

Much less well known or understood, the second or ‘“dilution” phase was much
more subtle. It aimed at reducing the threat of black political power efficaciously
but quietly, so as to decrease the possibility that the national government would
again intervene to protect black from white southerners.

The third or “disfranchisement” phase is familiar to every student of the South.
Beginni% as early as-the 1870s and culminating in the constitutional conventions
from 1890 on, white Democrats passed litera;:iy and property tests and poll taxes
with the expressed intent and demonstrated effect of disfranchising the vast major-
ity of blacks. Though they provided loopholes for poor or illiterate whites—the
grandfather and “fighting grandfather” clauses and the “understanding” clause—
they also meant to and did disfranchise large numbers of lower-status white people.
Nonetheless, the prime object of all these attacks on universal or impartial suffrage
was the black man.!3

The final or “lily white” stage generally succreded disfranchisement of most
blacks. Its aim was to crush any elevation of blacks above the distinctly secondary
political status into which the disfranchisement measures had forced them, and to
reduce, from very slim to non, any chances of blacks being elected or appointed to
office or exercising any political muscle whatsoever. Some blacks remained on the
voter rolls even after the turn of the century constitutions and anemdnemts went
into effect, and had the registration procedures been at all fair, many more could
have refistered. According to the 4U.S. Census of 1900, for instance, close to half of
the adult black males in the South were literate, and others were direct descendants
either of whites or of the more than 200,000 blacks who had served in the Civil War
or earlier wars. Republican and even Democratic administrations in the late nine-
teenth century had appointed blacks to federal offices—postmasterships, tariff and
other tax colletion posts, as well as many positions in the justice system. Yet during
the so-called “Progessive Era,” white southern politicians considered the prospect of
any black at or near an office of responsibility as an inpudent and intolerable
attack on the newly established racial status quo, and they tried to insure, through
further “reforms” of local government, that never again could a black be elected to
even a minor office within the South.14

IV. NINETEENTH-CENTURY DILUTION OF BLA.CK POLITICAL POWER—LESSONS FOR THE
1980’8

Black economic status is sufficiently secure and national public opinion commit-
ted enough to racially impartial suffrage in the 1980s that it is improbable to expect
a return to the days when widespread violence, intimidation, or fraud, literacy tests,
or poll taxes could be reimposed in order to deny black voting rights altogether.
Nevertheless, more sophisticated means of abridging black political power are pres-

'1U.S. Senate Report 855, 45th Cong., 3d Sess.; U.S. Senate Report 704, 44th Cong., 2d Sess.

!2Rayford W. Logan, “The Betrayal of the Negro: From Rugherford B. Hayes to Woodrow
Wilson” (New York: Collier Books, 1965), 45.

13See, in Feneral, Kousser, Shaping of Southern Politics.”

141t should be noted that the various disfranchisment measures were generally described as
“reforms” during this period and that suffrage restriction was a central part of southern
“Progressivism.” See e.g., ibid., 257-61.
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entl‘)‘r in use in numerous areas, and, if the pre<clearnace provisions of Section Five
of the Votin% Rights Act are repealed, such means might well be employed much
more in the future than they are today. But the abridgement as well as the denial
of impartial suffrage is against the Fifteenth Améndment, and subtie as well as
blatant discrimination can undermine the effective exercise of citizens' rights. It is
theé¥efore appropriate to take a closer look at the historical record in the two less
well known of the four stages, particularly at the second stage. By what means was
black political power diluted in the post-Reconstruction South? :

Reconstruction and post-Reconstruction southern Democrats used at least sixteen
different techniques to hamper black political power without actually denying the
franchise to sufficient numbers of voters to invite a strengthening of federal inter-
vention. Many of these devices were facially neutral and might possibly be upheld
by courts even today. Indeed, some of them, adopted as long as a century ago, are
still in effect and have recently been ruled not to violate the Construction or laws of
the United States.!® Thus, by looking at the past, we see also a possible future, a
future which may well come about if continuous federal supervision of election
practices is withdrawn from areas where racial bloc voting is still prevalent, a
f'utuer:ai of relatively subtle, but nonetheless effective racially discriminatory electoral
procedures.

Although they all had the same purpose—the minimization of officeholding by
black or black-influenced white officeholders—the specific schemes varied because of
differences in the black percentage of the population and its geographic distribution.
If the blacks were geographically concentrated within the politically relevant area,
judicious gerrymandering could minimize the number of seats they could hope to
win, but single-member districts, always preferred by most whites, could be main-
tained.1® If Afro-Americans were in minority, at-large elections could deny them an
representation at all, especially when combined with white primaries, which mini-
mized defections by disgruntled white factions in the general elections. If they had
clear, but not substantial majorities, registration acts, poll taxes, secret ballot or
multiple-box laws, or petty crimes provisions could cut those majorities down, so that
the previously mentioned tactics could be used. For temporarily whitecontrolled
cities in such binds, annexation, or, in suitable circumstances, the striking inventive
device of de-annexation or retrocession of territory were available. If the majorities
were too large to be overcome, bonds for officeholders could be set so high as to
deter any but the extremely affluent or those with rich friends from running, or the
authorities might arbitrari ; refuse to accept the bonds as valid, or election officials
might consolidate polling places to such an extent as to make the trip to the polls or
the line at the polls intolerably long, or they might just fail to open the polls
altogether. In extremes, the legislatures could impeach or otherwise displace elected
officials_ or do away with local elections altogether and vest the power to choose
local officials in the legislature or governor or their appointees. Since many areas
still lack detailed ﬁolitncaLhistories, this list, and historians’ current knowledge of
the incidence of all these practices, are necessarily incomplete. Nonetheless, some
illustrations are useful to lend concreteness to the catalo%'ue.

Racially motivated gerrymandering was widely employed in cities as well as
states, for legislatures as well as Congress, Whereas more than sixty percent of
South Carolina’s people were black in the 1880's, only one of her seven Con ion-
al districts has a secure black majority. Known at the time as the “black district,”
the South Carolina Seventh sliced through county lines and ducked around Charles-
ton back alleys picking up every possible black, while avoidinias many whites as it
could; was contiguous at one point only by considering the Atlantic Ocean a land
mass; contained nearly a third more people than another of the state'’s districts; and
was shaped, the New York Times said, like a boa constrictor, the color of its
intended victim clear.!? Similarls,eganisan and racial considerations—the two cor-
related almost perfectly in the p South at the time—gave North Carolina its
“Black Second’’ Congressional District, Alabama its “Black Fourth,” and Mississippi
its notorious ‘“Shoestring District,” which tracked the Mississippi River down the
whole length of the state in order to concentrate as much of the Negro vote as
possible in one seat.1® In the Texas legislature, the boundaries of all the black belt

18 Mobile v. Bolden, 100 S. Ct. 1490 (1980).

18 The 16 devices will be italicized in this section to assist the reader.

17 “New York Times,” July 13, 1882, p. 5. -

18 Eric Anderson, “Race and Politics in North Carolina, 1872-1901: The Black Second” (Baton
Rouge & London: Louisiana State University Press, 1981); Sarah Woolfolk Wiggins, “‘Alabama:
Democratic Bulldozing & Republican Folly,"” in Otto H. Olsen, ed., “‘Reconstruction and Redemp-
tion in the South” (Baton Rouge & London: Louisiana State University Press, 1980), 68-69; New
York Times, July 27, 1882, p. 5.
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multi-county “floater” districts, in the words of the standard work on race relations
in that state, “were gerrymandered in order to create a white majority.” 1? Similar
racially tainted gerrymanders “whitened" state legislatures all across the South, as
well as in the cities of Richmond, Nashville, Montgomery, Raleigh, Chattanooga,
Jac(li&s%x; (Mississippi), and doubtless others which have not yet received intensive
study. )

At-large city elections, clearly motivated by racial purposcs, appeared in the
South as early as the first elections in which blacks were allowed to vote. “To guard
against the ibility of the election of hlack city officials,” white Atlanta Demo-
crats in 1868 “secured from the legislature the general ticket system.” 2! Two years
later, after a temporarily Republican Georgia legislature restored the ward system,
two of the ten candidates elected were black. But when the G.O.P. lost control of the
legislature in 1871, the Democrats went back to the ward system, and no more
blacks were elected to the Atlanta city government unit] 1953.22 In Mobile, Ala-
bama, as research for the recent retrials in the Brown and Bolden cases has shown,
the rabidly racist 1874 and 1876 Redeemer legislatures mandated exflicit at-large
sKstems for the election of school board and city government officials. In the case of
the school board, this reP]aced a system which had been designed to guarantee
“minority representation,’ and in the instance of the city government, it was a
substitute for a vegue 1870 law which a local racist faction of white Republicans
had interpreted, under Democratic pressure, to require at-large elections. No black
has even been elected to either governmental body under an at-large system, which
?ersists in Alabama law to this day.?® Chattanooga, Memphis, and Nashville “re-
ormers,” too, introduced and at times succeeded in getting the Tennessee legisla-
ture to pass at-large election statutes for their cities. “Their efforts stemmed from

rtisan and racial motives,” says the leadingauthorit on the subject, who titles

is chaBteer on the topic: “Urban Reform: The Nemesis of Black Power."” 24

The Democratic Frimary was not at first principally a disfranchising device, for
the vast majority of blacks wished only to cast Republican or independent votes and
have them counted as cast, and, in fact, a few blacks were often allowed to vote in
such primaries, in return for pledges of allegiance to the Democrats, in order to cut
down the Republican totals in the general elections. But the local primary soon
became the real election in many areas, and it was restricted to whites only in
certain Texas counties from 1874 on, in Edgefield and Charleston counties in South
Carolina from 1878 on, in Birmingham from 1888 on, and in Atlanta for various
perllggz Bffore 1895 and from that date until at least the Smith v. Allright decision
in .

By lengthening residency requirements, by requiring periodic voter registration at
centrally located places during working hours and presentation of registration re-
ceipts at the polls (which burdened lower«class voters who were not accustomed, in
those pre-bureaucratic days, to keeping records), by demanding copiously detailed
information, which sometimes had to vouched for by witnesses, before a voter
could register, by allowing registration boards sufficient discretion to enable them to
pad or unfairly to purge the rolls, by not guaranteeing equal party representation
on such boards, and by permitting widespread challenges to voters at the polls,
nineteenth century southern Democrats could keep the black vote under control.

Si)eaking for local Democrats in February 1875, for instance, the Montgomery
Daily Advertiser pleaded that “if the Legislature does not come to the aid of the
negro [sic] dominated communities then there is no help for this portion of Ala-
bama.” The legislature responded with a strict local registration law.28 In Mississip-
pi in the same year, according to a leading modern scholar, “the new registration

19 Lawrence D. Rice, “The Negro in Texas, 1874-1900"" (Baton Rouge: Louisiana State Univer-
sit! Press, 1971), 101, 132.
oHoward N. Rabinowitz, "'Race Relations in the Urban South, 1865-1890"" (New York: Oxford
University Press, 1978), 270-73, 323; Joseph H. Cartwright, “The Triumph of Jim Crow: Tennes-
see Race Relations in the 1880’s” (Knoxville: University of Tennessee Press, 1976), 158,
.on Eugene J. Watts, “Black Political Progress in Atlanta, 1868-1895," ‘Journal of Negro -
Hism‘;y. ' 59 (1974): 273.
22 Watts, “Black Political Progress,” 273; Rabinowitz, “Race Relations in the Urban South,”

23 These statements are based on documents introduced in the April and May 1981, trials in
the Federal District Court, in which I testified as an expert witness.

24 Cartwright, “Triumph of Jim Crow,” 119-160, quote at 159.

** Rice, “Negro in Texas,” 113-27; Tindall, “South Carolina Negroes,” 26, 33; Carl V. Harris,
“Political Power in Birmingham, 1871-1921” (Knoxville: University of Tennessee Press, 1977),
58; Eugene J. Watts, '“The ial Bases of City Politics: Atlanta, 1865-1903" (Westport, Conn.:
Greenwood Press, 1978), 24, 30, 31.

26 ““Advertiser,” Feb. 6, 1875, quoted in Rabinowitz, “Race Relations in the Urban South,” 274.
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law provided an excellent means for local Democrats to reduce Negro voters to a
mana’feable proportion—an opportunity many seized upon immediately.” 27 Texas
in 1874 gave city councils the right to delete “ineligibles” from the rolls after the
close of registration, a measure ‘“undoubtedly motivated,” in the words of Lawrence
D. Rice, “by the mobility of certain portions of the population—principally the

egroes.”’ 28 In Tennessee, a municipal registration act was beaten in 1885 only
when the Republicans in the state senate walked out, breaking the quorum. When it
passed, along with a secret ballot act (which served as a de facto literacy test, since
illiterates were not allowed assistance in voting) in 1889, registration devastated the
black vote in the four major Tennessee cities, as it was intended to.2?

The South Carolina registration and eight-box law was one of the most clever
strategems, and its provisions illustrate better than any other instance how ingen-
ious southern authors could twist seemingly neutral devices for partisan and racist
purposes. As first introduced, the bill took the “Neutral principle” of voter registra-
tion and turned it into a literacy test by requiring potential registrants to sign their
names. Its author, the “patrician” Edward McCrady, Jr., estimated that this would
disfranchise a majority of the blacks. To those who pointed out that a literacy test
would also affect many whites, McCrady proposed as an escape mechanism the first
form of the grandfather clause. Massachusetts in 1857 had required literacy of all
future voters, but allowed those already on the rolls to stay. McCrady simply
adopted the principle of the Massachusetts provision, along with its 1857 date,
which, as everyone realized, predated black suffrage. As the bill finally passed, the
literacy test was shifted into a new section of the law which provided for separate
ballot boxes for each of eight offices, required election officials to shift the boxes
around during the voting to make it impossible for a literate friend to put an
illiterate’s tickets in the correct order before he entered the polling place, and
prohibited anyone but the election officers (all but one or two of whom in the entire
state seem to have been Democrats) from assisting unlettered voters. In place of the
grandfather clause, the registration provision which finally passed allowed the
registrar at the close of the re%istration period to add to the list any voter who had
failed to register if the official, to quote the law, “upon such evidence as he may
think necessary, in his discretion” judged that the voter should be on the rolls. This
open invitation to fraud and discrimination was designed to let registrars enfran-
chise all whites. Black turnout in South Carolina in the Presidential election of 1884
dropped by an estimated 50 percent from its 1880 level.3°

Although some scholars have doubted the effect of the poll tax on black voting,
contemporaries knew better. It was “the most effective instrumentality of Negro
disfranchisement,” according to a member of the 1890 Mississippi Constitutional
Convention’s Franchise Committee, and “practically disfranchised the Negroes' in
Georgia, according to a prominent North Carolina disfranchiser. And it was adopted
early in some states. Georgia Republicans suspended the tax as a suffrage prerequi-
site in 1870, but the Democratic Redeemer legislature promptly restored it in 1871,
and the 1877 Georgia constitutional Convention not only fixed it in the fundamental
law, but made it cumulative—i.e., taxes for all grevious years had to be paid before
one could vote. Tennessee Democrats in 1870 and Virginia Democrats in 1876
followed Georgia's lead, but anti-Democratic “independent” movements, which were
allied with the heavily black Republican parties in each state, made poll tax repeal
one of their first orders of business during the 1870s. As is well known, by 1908, all
southern states had made the poll tax a suffrage prerequisite, and the Afro-Ameri-
can was always its chief intended victim.3!

Less well known were laws and constitutional provisions disfranchising people for
having committed various crimes. While the effect of such provisions is unclear,
since many were apparently adopted primarily as insurance if courts struck down
more blatantly unconstitutional clauses or mandated fair implementation of those
clauses, their intent is obvious. According to the Richmond State and the Petersburg
Index and Appeal, Virginia's petty crimes provision, along with the poll tax, effect-
ed “almost . . . a political revolution” in cutting down the black vote.2? Mississip-

37 Harris, “Day of the Carpetbagger,” 701.

28 Rice, “Negro in Texas,” 130.

29 Cartwright, “Triumph of Jim Crow,” 134-35, 223-254; J. Morgan Kousser, ‘‘Post-Reconstruc-
tion Suffrage Restrictions in Tennessee: A New Look at the V. O. Key Thesis,” Political Science
Quarterly, 88 (1973), 655-83.

30Kousser, “Shaping of Southern Politices”, 84-92.

3t Ibid., 63-72 and im.

32Quoted in Meaddex, Jr., Virginia Conservatives, 198. Similarly, see Paul Lewinson, “Race,
Class, and Party: A History of Negro Suffrage and White Politics in the South” (New York,
Russell and Russell, Inc., 1963), 66.
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pi's infamous 1875 “pig law" defined the theft of property valued at ten dollars or
more, or of any cattle or swine, whatever their value, as grand larceny, thus
bringing those convicted of such minor offenses under the previous state constitu-
tional suffrage ban.3® During debate in the 1895 South Carolina Constitutional
Convention, a delegate moved to add to the list of disfranchising crimes housebreak-
ing, receiving stolen goods, breach of trust with a fraudulent intention, fornication,
sodomy, assault with intent to ravish, miscegenation, incest, and larceny, and to
strike out theft and the middleclass crime of embezzlement. The conventioneers
agreed, as they did to another member’s proposal to include wife-beating. Murder-
ers, however, were allowed to vote.3* The framer of the crimes provision in Ala-
bama Constitutional Convention of 1901 thought that its wife-beating provision
alone would disqualify sixty percent of the black males.®® Recent attempts to have
the South Carolina and Alabama petty crimes provisions declared unconstitutional
have failed in federal courts.?¢

To reduce a black majority in 1877, Montgomery de-annexed a predominantly
black section, even though the area contained enough valuable industrial property
that its retrocession noticeably reduced the city’'s tax base.37

To discourage black candidates, the town of Huntsville, Texas, raised the required
bond for constables during the 1880's to twenty thousand dollars.?® In Vance
County, North Carolina, in 1887, a sheriff's bond was fixed at fifty-three thousand
dollars and a treasurer’s, at eighteen thousand dollars. Since few Republicans were
wealth enoufgh to sign such bonds, only those acceptable to rich Democrats could
serve. Even if they had affluent friends, successful cardidates sometimes had their
bonds arbitrarily refused by the Democratically-appointed county commissioners in
North Carolina. In Warren County in 1886, the commissioners turned down a
candidate, because he “was a colored man.” His white opponent, rejected by the
voters, was given the office.3?

Fraud, notorious and ubiquitous in the postbellum South, was supplemented by
somewhat less blatant polling glace irregularities, which are best illustrated by one
scholar’s description of the 1876 election in the Alabama black belt: “On election
day some polls opened and closed at the whim of election officials while other polls
moved several times during the day. Some election officials refused to open the polls
at all, and others announced that they were not going to remain at the polls all day
to permit blacks to make ‘radical majorities.’ The failure to open polls in Republican
strongholds in Hale, Perry, Marengo, Bullock, Barbour, Greene, Pickens, Wilcox,
and Sumter counties undermined Republican strength as effectively as the earlier
terror of the Ku Klux Klan, and it involved no bloodshed.” 4°

If all else failed, officials could be impeached or forced from office, often on
trumped-tgxocharges, and local governments could be made appointive. Thus, North
Carolina Governor William W. Holden was impeached in 1870 for trying to gut
down the Klan, and Mississippi Governor Adelbert Ames, whom no one credibly
charged with ani illegal act, was pressured out of office during impeachment
proceedings, which also led to resignations by other statewide executive and judicial
officials, as well as circuit judges, in that state and in South Carolina.4! In Tennes-

33C. Vann Woodward, “Origins of the New South, 1877-1913" (Baton Rouge, Louisiana:
Louisiana State University Press, 1951), 212-13.

34South Carolina Constitutional Convention of 1895, Journal of the Preceedinﬁ (Columbia,
South Carolina: Charles A. Calvo, Jr., 1895), 298, 487; Tindall, “South Carolina ", 82.

35Jimmie Frank Gross, “Alabama Politics and the Negro, 1874-1901" (unpublished Ph.D.
Thesis, Université of Georgia, 1969), 244; Malcom Cook McMillan, “Constitutional Development
in Alabama, 1798-1901: A Study in Politics, The Negro, and Sectioualism” (Chapel Hill, North
Carolina: University of North Carolina Press, 1955), 275. That this delegate was undoubtedly
grossly exaggerating only strengthens the case for the racist motivation behind the provision.

38Allen v. Ellisor, No. 79-1539, Fourth Circuit Court of Appeals, en banc, January 6, 1981;
Underwood v. Hunter, No. 80-7084, Fifth Circuit Court of Appeals, July 15, 1980.

37 Rabinowitz, “Race Relations in the Urban South,” 323.

38 Rice, “Negro in Texas,” 88-89.

3° Anderson, “Race and Politics in North Carolina,” 162-65. For other examples, see Wig%ins,
“Democratic Bulldozing,” 67, Allen J. Going, “Bourbon Democracy in Alabama, 1874-1830"
(é!nivgrgist y 5glabama: niversity of Alabama Press, 1951), 33; Cartwright, “Triumph of Jim

TOW, -53.

40 Wiggins, “Democratic Bulldozing,” 71-72. For examples of such tactics in South Carolina,
see Tindall, “South Carolina Negroes,” 72; in Mississippi, see the contested congressional elec-
tion cases of Buchanan v. Manning and Chalmers v. Morgan, in Chester H. Rowell, Comp.,
"Dlgest of Contested Election Cases, 1783-1901" (Washin%on: Government Printing Office,
1901), 373-75, 457-58; in Virginia, see Stovell v. Cabell, Waddill v. Wise, and Langston v.
Venable, in Rowell, Digest, 393, 452-54, 457-60.

41 Anderson, “Race and Politics in North Carolina,” 3; Harris, “Day of the Carpetbagger,”
694-98; Tindall, “South Carolina Negroes,” 15-18.
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see in 1869 and in Virginia in 1870, conservative state legislatures summarily
ousted the Nashville and Richmond city governments and replaced Republicans
with Democrats. The Alabama legislature abolished the Dallas county criminal
court because the black Republican judge refused to resign, and did away with the
elective office of county commissioner in at least five black belt counties during the
1870’s, substituting gubernatorially appointed officers. The purpose of Alabama's
action was later openly avowed by state legislator James Jefferson Robinson:

“Montgomery county came before us and asked us to give them protection of life,
liberty and property by abolishing the offices that the electors in that county had
elected. Dallas asked us to strike down the officials they had elected in that county,
one of them a Negro that had the right to try a white man for his life, liberty and
property. Mr. Chairman, that was a grave question to the Democrats who had
always believed in the right of the People to select their own officers, but when we
saw the life, liberty and property of the Caucasians were at stake, we struck down
in Dalgtls county the Negro and his cohorts. We put men of the Caucasian race there
totry them . . "+ .

In North Carolina, the state legislature first divested the voters of the right to
elect county commissioners and justices of the peace, then arrogated to itself the
power to name justices of the peace, then gave the justices of the peace the
responsibility of choosing the commissioners. The complexion of the county govern-
nﬁnt in Wake and other Republican counties changed immediately and irredeem-
al _43

at policy conclusions can we draw from this review of the nineteenth century
dilution phase? First, since as every politician knows, politics is often a matter of
small margins and any change in the rules can potentiall{ make a large difference
in cutcomes, it follows that even minor alterations in election structures can be
extremely important. Many of the nineteenth century dilutive devices had no
impact or only a marginal impact on blacks’ ability to vote per se, but they very
often made the difference between winning and losing—that is to say, between
having some political influence and little or none. Second, many of the schemes
were ingenious and their exact form could not have readily been predicted in
advance. Any attempt to prohibit discriminatory voting devices must have built into
it sufficient administrative flexibility to be able to deal with schemes which cannot
all be prcisely anticipated. Third, many of the means of abridgement del!l)ended
largely on discriminawr& administration of seemingly fair laws. Since such prac-
tices are particularly difficult for courts to evaluate, it is preferable to vest over-
sight power in an executive administrative agency, if one really wants to prohibit
this type of discrimination. Fourth, many of the existing practices and structures
which were grandfathered in by the 1965 voting Rights Act were adopted as long as
a century ago for puxxoses which historians would probably be willing to conclude
were discriminatorﬁ. Ithough it is difficult and extremely time-consuming to un-
cover evidence of their exact intent which would convince an unsympathetic judge,
and nearly impossible to find guns still merrily smoking after so long a time, it is
possible to discover quite a lot about motives in many instances. If Congress reall
wishes to guarantee fair and effective suffrage for “discrete and insular minorities,’
it ought to consider removing its own 1965 grandfather clause from practices which
clearly have the effect of disadvantaging such people, and which in the instances
which have been most closely studied so far have been shown to have been enacted
with discriminatory purposes in mind.

V. MUNICIPAL “REFORM” AND THE LILY-WHITE STAGE

In his plurality opinion in Mobile v. Bolden, Mr. Justice Stewart contends that “It
is noteworthy that a system of at-large city elections in place of elections of city
officials by the voters of small geographic wards was universally heralded not many
years ago as a praiseworthy and frogressive reform of corrupt municipal govern-
ment.” In support of this view, Justice Stewart cites only one pertinent source,
Banfield and Wilson’s City Politics, blatantly misreads the relevant sentence on the
page he cites, and fails to note that Banfield and Wilson elsewhere in the book
devote a full page to the deleterious effect of at-large systems on black representa-
tion.* Moreover, Justice Stewart's summary is at least a generation out of date, and

“ Rabinowitz, “Race Relations in the Urban South,” 267-69; Wiggins, “Democratic Bulldoz-
ing,” 68; Montgomery Advertiser, Apr. 23, 1899.

“Rabinowtiz, “Race Relations in the Urban South,” 269-70; Anderson, “Race and Politics in
North Carolina,” 56-57. B

+ 100 S.Ct. 1490 at footnote 16 of Mr. Justice Stewart's opinion; Edward C. Banfield and James
Q. Wilson, City Politics (Cambridge, Massachusetts: Harvard University Press and Massachu-



2018

the view he expresses no longer commands the respect of the community of profes-
sional historians, if it ever did. In the nation as a whole, it is clear that commission
government and at-large elections had as one of their prime purposes the strength-
ening of upper-class influence and the corresFonding weakening of lower-class influ-
ence in politics. In the south, a large part of that lower-class was black. Municipal
reform in the region was often part and parcel of the movement to insure that
government would remain lily-white. .
- The recent historiography of municipal political reform during the early part of
the twentieth century has been dominated by the socalled ‘“Weinstein-Hays
Thesis.” In seminal articles in 1962 and 1964, James Weinstein and Samual P.
Hayes examined the social origins and consequences of the city commission and
manager movements. Their conclusions, now widely accepted by historians, were
summarized by Weinstein: “. . . the heart of the [commission] plan, that of electing
only a few men on a citywide vote, made election of minority or labor candidates
more difficulty and less likely. Before the widespread adoption of commission and
manager government it was common for workingmen to enter politics and serve as
aldermen, or even mayor . . . But once the commission plan was in effect this
became rare. Working-class aldermen were hard hit because the resources needed to
conduct a citywide campaign were much greater than those needed for a ward
election, and because minorities—political, racial, or national—were usually concen-
trated in specific wards . . . The nonpartisan ballot, a feature of most commission-
manager plans and widely heralded as a great advance in democracy, also tended to
operate against minority groups . . . The end result of the movements was to place
city government firmly in the hands of the business-class.” 45

Hays' description of the origins of the municipal reform movement makes clear
that these consequences were foreseen and intended: “The movement for reform in
municipal guvernment, therefore, constituted an attempt by upper-class, advanced
professional, and large-business groups to take forma! political power from the
previously dominant lower- and middle-class elements so that they might advance
their own conceptions of desirable public policy.” 48

Historical works written since the Weinstein and Hayes articles have broadened
and deepened their research, but have left their conclusions essentially unchanged.
In Galveston, fount of the twentieth century commission idea, businessmen led the
drive for both at-large elections (which preceded commission government in that
city) and the abolition of the mayor-council structure. But the movement was
damaging to blacks, as Bradley Rice notes in his recent book: “As some black
leaders had anticipated, the at-large feature of the 1895 charter effectively terminat-
ed Negro office-holding in Galveston despite the fact the race comprised twenty-two
percent of the city’s population in 1900. The black incumbent whom the People’s
Ticket endorsed carried his district but fell victim to city-wide prejudice in the total
vote.” 47 All across the nation, Rice finds, minority and lower-status groups opposed
at-large during this era: “The lower classes correctly perceived that the at-large
election of a small board would make it difficult for people of limited means to be
elected. They expected that governmental schemes devised and promoted by busi-
ness interests would be run for the benefit of those same interests.” 48 Appealing for
black votes against the commission in Des Moines, Iowa, in 1908, for instance, an
orator told the Trades and Labor Assembly that “This is the Galveston system pure
and simple to keep the so-called white trash and colored vote of the south from
exerting itself in participation of [sic] the affairs of the city.” 4®

setts Institute of Technology Press, 1963), 151, 307-08. what Banfield and Wilson actvally say on
p. 151 is merely that “nonpartisanship, the council-manager plan, and at-large election are all
expressions of the reform ideal and of the middle<lass political ethos.” That they are not
uncritical of that ideal and that ethos is one of the signal features of their book.

45Weinstein's “Organized Business and The Commission and Manager Governments” first
appeared in The Journal of Southern History, 28 (1962), and was reprinted in his book, “The

rporate Ideal and The Liberal State, 1900-1918" (Boston: Beacon Press, 1968), in which the
quoted passaggap ars on 109-10, 115.

48Hays' “The Politics of Reform in Municipal Government in The Progressive Era” first
apreared in Pacific Northwest Quarterly, 55 (1964), and was reprinted in_his book, “American
Political History as Social Analysis” (Knoxville: University of Tennessee Press, 1980), in which
the quoted passage appears on 215-16.

+7Bradley Robert Rice, ‘“Progressive Cities: The Commission Government Movement in Amer-
ica, 1901-1920” (Austin and London: University of Texas Press, 1977), 5

48 Ibid., 29. For a similar treatment, see Martin J. Schiesl, *“The Politics of Efficiency: Munici-
Bal Administration and Reform in America, 1800-1920" (Berkeley, Los Angeles, and London:

niversity of California Press, 1977), 133-48.

4%Quoted in Rice, Progressive Cities, 47.
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But why, after the passage of constitutional disfranchisement measures had dev-
astated the black vote in the South, was further “reform’” necessary? Whatever the
impetus of “reform’ electoral structures elsewhere in the nation or before “hard”
suffrage restriction laws went into effect in the South, weren't most of the post-1900
changes passed in ‘race-proof”’ situations? To understand why the implications of
this question are misleadmg requires a deeper look at both disfranchisement and at
the lily-white “progressive” impuise. .

Never after the passage of the Fifteenth Amendment were all southern blacks
disfranchised. In every state, and particularly in southern cities, where the literate,
and, relative to sharecroppers, comparatively wealthy black middle-class congregat-
ed, thousands of Afro-Americans remained on the voting rolls.®° In close elections,
especially in the often desultory municipal election contests, geﬁraphically concen-
trated minority votes might hold the balance of power. In Mobile in 1908, for
instance, nearly 200 blacks were registered, in an era when the normal turnout was
about 3,000 in municipal campaigns, and when the legislature temporarily shifted to
a scheme in which the members of one part of the bicameral city governing body
would be selected on a ward basis, there was a real fear that blacks might influence
the selection of a member from one or two wards. The answer to this threat was
first, to ban blacks altogether from the local Democratic primary—some had previ-
ously been allowed to vote, and others then apparently desired to—and second, to
return to totally at-large elections, which the legislature ordered in 1911.

In fact, throughout the South, whites in the “‘progressive era’” feared that their
“solution” to the “Negro problem’” might unravel. To counter the possibility that
blacks might be able to take advantagle of splits within the white community, the
Democrats sought to impede the growth of any potential opposition party by legaliz-
ing the direct primary and banning defeated primary candidates from running in
the general election. All White, they hoped, would come to consider the primary the
real election, and organized party opposition would fade. As we know, th scheme
succeeded. Increasingly completely excluded from what became known at that time
as the “white primary,
hope that they could ally with a disgruntled white faction or party and thereby
regain some political influence.5!

o famous incidents underscore the extent to which southerners in the early
part of this century insisted upon absolutely lily-white government, help us under-
stand the prevasiveness and depth of raci otives, the lengths to which white
southerners of the time were willing to go to eliminate even the least vestige of
black political power, and therefore the improbability that any political change
which affected blacks could have been devoid of a racial purpose.

The first incident involved Mrs. Minnie Cox, who had been postmistress at Indian-
ola, Mississippi, during the Harrison and McKinley administrations and had been
continued in her job when McKinley's assassination brought Theodore Roosevelt to
the Presidency. Wealthy and college-educated, Mrs. Cox was widely respected in the
white community in Sunflower County, and there was never any question of her
competence or probity. In 1902, however, a complicated series of maneuvers by
opportunistic local, state, and national politicians led to such loud demands for her
replacement that the unoffending third-class post-mistress in the tiny Mississippi
town became the subject of numerous editorials in national newspapers, cabinet
meetings, a U.S. Senate debate, and a formal Congressional investigation! Mrs. Cox
was eventually replaced by a white man.52

In the second black cause celebre of the Theodore Roosevelt administration, the
U.S. Senate, responding to southern white protests, held up for two years, solely on
racial grounds, the aBpointment of an affluent, college-educated black doctor for the
collectorship of the Port of Charleston. The prolonged struggle and agitation over
the issue of appointing an Afro-American to this comparatively unimportant post
was enough to win Roosevelt the virtually unanimous support of Negroes through-
out the country at the same time that it scotched any hopes the President, previous-
ly i'mn}eansely popular in the South, had for reviving the Republican party in the

on.
l’egglong,' with the Cox affair, the Crum controversy makes clear the heavy burden
borne b‘y present-day defenders of laws originally passed in the lily-white. era and
still in force today, if they claim that those laws were passed without discriminatory

P ‘l?tf‘or stglures on post-disfranchisement black registration, see Kousser, “Shaping of Southern
olitics,” 61. -

81 See ibid., 72-82.

52 Willard B. Gatewood, Jr., “Theodore Roosevelt and the Art of Controversy” (Baton Rouge:
Lo;:aisii:&a gotfti% Pniwnity Press, 1970), 62-89.
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intent. Would people who had been about the job of manipulating electoral struc-
tures to reduce black influence for over a generation, people who would openly and
repeatedlf' defy a charismatic President in an attempt to keep political offices pure
white be likely to have been unconscious that one of the most widely noted effects of
a particular change in the political rules, such as a shift from ward to at-large
elections, would be to make it virtually impossible for the forseeable future to elect
a black to office? I find this "‘race-proof situation” argument completely implausible,
and hope that congress will take into account that period’s overwhelming racism
and the persistence of political structures dating from that time, which still often
hinder blacks in the full exercise of their franchise, in considering what practices
are to be forbidden and what administrative mechanisms are to be established or
maintained under the Voting Rights Act.

V1. THE SUPREME COURT THEN AND NOW

Sanguine nineteenth century sugport/ers of black rights sometimes contented
themselves after Reconstruction with the idea that the constitutional protection of
those rights would be enforced by the courts, even if Congress and the states
reneged. That those ho proved ill-founded by the turn of the century is well
known. And the parallels between past and current judicial language and decisions
are close enough to give pause to any who would offer as alibis for inaction or timid
action or renewal of the Voting Rights Act the excuse that the courts will still be
- around to protect constitutional rights.

The Supreme Court’s retreat in such major cases as Slaughter House, The Civil
Rights Cases, and ' Plessy v. Ferguson is common textbook knowledge. Rather less
widely known, often mistakenly interpreted, and more closely analogous to more
recent decisions is the Court’s series of turn-of-the century opinions on black voting
rights and the intent to discriminate.

n Yick Wo v. Hopkins, 118 U.S. 356 (1886), an attorney for Chinese laundrymen
in San Francisco had presented an extensive factual brief detailing both the open
avowal of an intent to disadvantage Chinese laundrymen during the San Francisco
city council’s debate over adoption of the facially neutral ordinance at issue, and the
discriminatory effect on-the Chinese of the ordinance as administered. In a rather
expansive opinion, parts of which it later in effect declared dicta, the Supreme
Court found an equal protection violation. Reading Yick Wo too broadly, Cornelius
J. Jones, a clever but inexperienced black lawyer from Greenville, Mississippi,
challenged a client’s murder conviction on the grounds that the jury panel had been
drawn from the voting rolls, from which blacks had been excluded by the 1890
Mississippi constitution. Quoting extensively from newspaper reports of the debates
at the Mississippi disfranchising convention, but offering no direct evidence of the
notorious fact that the intent of the delegates had been carried out, Jones asked the
Court to declare the Mississippi votilsg rules unconstitutional and to let his client fg_o
free.5* The court easily sidestepped Jones, declaring the proof of intent was insuffi-
cient, that one had to prove effect as well.3%

In the next case after the Williams debacle, a more savvy black lawyer, Wilford
Smith of New York, was secretly hired by Booker T. Washington essentially to plug
the loopholes in Jones’ case. Challenging the 1901 Alabama Constitution’s suffrage
provisions directly, Smith’s brief charged that the state constitution’s ‘fighting
grandfather” clause was a blatant attempt to subvert the Fifteenth Amendment,
that the debates l]:grovided plentiful evidence that the whole scheme was designed to
disfranchise blacks both through provisions which the delegates knew would have a
disproportionate impact upon them and through pre-planned discrimination in the
adminisiration of provisions which aggeared neutral on their face, and finally, that
the plot had been carried out, since Mr. Giles and other literate Negroes had been
denied the right to register.5% Since it could no longer use the impact/intent ploy,
the Court turned to another classic dodge in the equal protection game, the question
of relief. Smith had contended that the suffrage provisions of the Alabama constitu-
tion were so tainted with racist intent that the Court should declare the whole
packzhafe unconstitutional, but also that it should order the Montgomery registrar to
add Mr. Giles to the rolls. But, responded Mr. Justice Holmes, suppose the Court
attacked administrative discrimination by orderir‘:g Giles and his class registred, but
left the suffrage provisions otherwise intact. Wouldn't the discrimination com-
plained of still persist for most Negroes? Conversely, sup the Court threw out
the provisions altogether. Then there would be no law under which Giles or anyone

84 National Archives file on Williams v. Mississippi, 170 U.S. 213 (1898).
58 See the gfinion of the court in ibid.
88 Giles v. Harris, 189 U.S. 475 (1903).
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else could register, and again, blacks would get no relief. Anyway, Holmes conclud-
ed, grasping either horn of the dilemma would involve the courts to deeply in
“political questions,” which were best left to Congress and the state legislatures. It
was a constitutional violation which the judiciary could not relieve.

Interestingly enough, Congress was considering the same question simultaneously.
At the same time that he brought the Williams case in court, Cornelius J. Jones
had chalienged the seating of three Congressmen from Mississippi before the quasi-
judicial House Elections Committee on the grounds that blacks had been unconstitu-
tionally excluded from the electorate and that therefore the elections were illegal

r se. While he had not presented a full-fledged case, other lawyers who followed
sgnes's lead later did, and the committee had put off ruling on the issue until the.
Dantzler challenge from South Carolina in 1903. In that case, decided within six
months of Giles, the House committee i..voked what might be called, in analogy to -
the “policial questions’ doctring, a “judicial questions” doctrine, ruling that such
charges of discrimination were best left to the courts. The Alphonse-Gaston routine
of Congress and the Sugreme Court in Dantzler and Giles left blacks with no rights
that the white men of the national government were bound to protect.®?

In another turn-of-the-century case, the Supreme Court used an extremely strin-
gent intent criterion to slam the door on efforts to mandate as much equality as was
possible in a segreggted sgt:m.” If Mr. Justice Harlan’s opinion in Cummi:g v.

hool rd, 175 U.S. 528 (1899) had been precisely followed, it
would have made it practically impossible to prove a constitutional violation against
a prudent discriminator. The Augusta, Georgia, school board in 1897, claiming
financial stringency and a desire to use available moneys for black elementary
education, had cut off funds for a black high school, while continuing to subsidize
two high schools for whites. Pointing out that the school board had just received a
very large increase in apFro riations from the state government and that, if more
money was to be needed for black elementary schools, it could come from the state
supplement or from funds previously devoted to white as well as black schools,
black parents charged that the school board’s action was unconstitutional. But since
school board members had not openly said that they acted because they wished to
disadvantage black children, Justice Harlan treated their economic distress excuse
as a “rational hasis”, and disregarded the view, strenuously pressed by one of the
great constitutional lawyers of the day, former U.S. Senator George F. Edmunds,
that the discriminatory impact of the law should be considered dispositive as to its
real intent.5? )

Although 1 am not a lawyer and do not claim to be an expert on modern
constitutional law, the trend in recent cases on voting rights discrimination aﬁgeéars
to pose, even to a layman, disturbing parallels to the Supreme Court’s post-Recon-
struction restriction of constitutional prctection of minority rights. Although it
denied the requested relief in the first multimember districting case, Fortson v.
Dorsey, 379 U.S. 433 (1965), the Court did proclaim a fenerous and perhaps even
workable standard for proving a violation. Those who claimed that a multimember
scheme disadvantaged “racial or political elements” of the population could prevail
if they could show that the scheme “desigledly or otherwise” discriminated against
them.8° In Whitcomb v. Chavis, 403 U.S. 124 (1971), the Court denied that the
lawyers for the Indianapolis blacks had proved either discriminatory intent or
effect, but did not foreclose an attack on either ground. White v. Regester, 412 U.S,
755 (1973) held a Texas multimember scheme invalid on the basis of a ‘totality of
the circumstances” approach which blended both “design and impact.” And in
Connor v. Johnson, 402 U.S. 690 (1971), the Court directed a federal district court to
devise a reapportionment scheme which did not include multimember districts,
presumably use it recognized the unfairness of such districts to minorities.

In related areas of equal gtotection law, the Court zig-zagged. Palmer v. Thomp-
son 403 U.S. 217 (1971), held that Jackson, Mississippi's decision to close its swim-
ming pools could not be reversed on the grounds of discriminatory motive, which

57 See the House Elections Committee cases of Brown v. Allen, Newman v. Spencer, Ratliff v.
Williams, Carter Glass, Dantzler v. Lever, Prioleau v. Legare, and Myers v. Patterson in Rowell,
“Digest of Contested Election Cases,” 540-41, and Moores, “Digest of Contested Election Cases,”
3, 16, 25-28. See also H.R. 2915, 5Tth Cong., two sess.; and H.R. 1638, 1639, and 1640, 60th Cong.

58] use “equal” here, of course, only in the very restricted sense of schools in which the
expenditures per child, the physical facilities, and the teacher qualificaitons are roughly the
same for children of every race.

52 See J. Morgan” Kousser, “Separate but not-Equal: The Supreme Court's First Decision on
Racial Discrimination in Schools,” Journal of Southern History, 46 (1980), 17-44.

80 talics supplied. See the discussion in Lawrence H. Tribe, “American Constitutional Law”
(Mineola, N.Y.: The Foundation Press, Inc., 1978), 750-55.



2022

was established in the record, alone. Impact became the key element.®! Yet in a
series of cases beginning with Washington v. Davis, 426 U.S. 229 (1976), the Court
applied an ever stricter “motive test.” Although he held that on equal probection
violation ‘must ultirhately be traced to a racially discriminatory purpose’’ in Wash-
ington, Mr. Justice White did rule that a disproportionate effect on minorities was
‘“not irrelevant” to an inquiry into purpose and that intent was to be assessed by
looking at the “totality of the relevant facts.” 2 In Village of Arlington Heights v.
Metropolitan Housing Development Corp., 97 8. Ct. 555 (1977), The Court appears to
have dismissed the discriminatory impact of the Chicago suburb’s zoning ordinance
on racial minorities as irrelevant to a determination of motive, and it readil
accepted the Village's non-racial explanation for its action. And in Personnel Ad):
ministrator of Massachusetts v. Feeney, 442 U.S. 256 (1379), impact became even less
relevant to motive, since the Court held that the challenged action had to be shown
to have been taken ‘‘at least in part ‘because of,” not merely ‘in spite of,’ its adverse
effects upon an identifiable group.” ¢3 .

These two streams flow together in Mobile v. Bolden, a confusing hodgepodge of
opinions headed by Mr. Justice Stewart's for a four person plurality. Pushing Feeney
further, Justice Stewart found impact largely irrelevant, dismissed the view that
the failure of the state of Alabama to take positive steps to remedy the historical
pattern of past discrimination by itself constitutes a violation of the Constitution,
and, according to one reading of the opinion, limited ““the constitutional inquiry to a
search for a smoking gun.” 8¢ Like Cumming before it, Bolden is both a seal of
approval on an unjust status jquo and an invitation to engage in soft-pedaled
discrimination, an announcement that a credulous Court is ready to defer to any
state and local authorities who can offer plausible reasons besides race for their
actions.®® Take away section 5 pre-clearance, or relax its heretofore fairly stringent
controls, and Bolden opens the door to widespread electoral changes, aimed at
reducing minority Y;)litical power, but adopted either so quietly or accompanied by
such heated denials of any discretionary purpose as to make the true motives
difficult if not impossible to prove in court.

1t is difficult for a historian of nineteenth-century race relations to retain much
optimism. Long and difficult crusades by men and women of good faith, black and
white, a terribly bloody civil war, a constitutional revolution, a muted but meaning-
ful post-Reconstruction struggle by thousands of individuals to retain the advanced
ground gained—all this ended in something closer to defeat than to victory. As a
nineteenth-century pessimist, let me then present you with a dreary scenario, which
it is in your power to prevent. Congress, in a fit of optimism or conservatism
emasculates the Voting Rights Act, declaring, in effect, as Congress did with respect
to disfranchisement in 1903, that the problem of minority political rights is a
judicial question. States, cities, and towns throughout the South and perhaps else-
where where there are sufficiently large minority problems rush to adopt subtle
forms of electoral discrimination. Liberal organizations respond with a spate of
lawsuits, but have difficulty iocating the carefully hidden smoking guns. The Su-
reme Court, bolstered by new Members, either by demanding ultra-strict standards
or proving motive or '?'{, declaring, Giles-like, the whole morass a “political ques-
tion,” offers no relief. The abridgement of minority voting rights becomes again a
reality. In a very real sense, Congress, in facing the decision of whether to renew or
to scuttle the Voting Riglits Act, has the power to declare whether or not history—
for me, a terrible, nightmarish history—will repeat itself.

Mr. Epwarps. Thank you very much, Professor Kousser and
Professor Woodward. :

We're going to have to again, I regret to say, recess for about 5
minutes. But please remain, because I have some questions and I
know the other members do.

[Recess.]

gIr. WASHINGTON [presiding]. Will the committee please come to
order.

81 Jbid,, 1025-28. -
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I want to thank both of you gentlemen for your testimony.
One of the difficulties in discussing the need for legislation such
as the Voting Rights Act is that Americans have so little sense of
history, and I suppose that can be both a strength and a weakness.

Your testimony helps to fill that void.

I was especially interested, Professor Woodward, in your state-
ment about events surrounding the compromise of 1877. When
assurances were given that the rights of blacks to vote would not
be denied, but because these assurances were given without any
real administrative mechanism to protect and enforce them, they
quickly turned out to be not worth the paper they were written on,
as you so clearly indicated.

So, I appreciate your reminding us of that very salient fact.

Professor Woodward, in view of its history of racial discrimina-
tion in voting rights, has the South been unfairly singled out in the
covered jurisdictions of section 5 of the Voting Rights Act?

Have they been unfairly singled out?

Dr. WoopwaARp. I think the act itself doesn’t designate the South.
It designates a condition which, wherever it exists, could be affect-

The fact of the history and of the record will, of course, affect
those parts of the South and elsewhere that have been found to
have neglected or to have violated the law, or to have disenfran-
chised its citizens.

So, my answer to your question, Mr. Washington is: No. I do not
think it unfair. I think fairness demands the right of our citizens,
wherever they are, to vote; and if that applies to some parts of the
country more than others, that is the result of a long and well-
established record.

Mr. WASHINGTON. So, preservation of the franchise is the domi-
nant issue, and not some ‘“onus” placed upon a State or covered
jurisdiction?

Dr. WoopwARD. Yes.

Mr. WaAsSHINGTON. Toward the end of the first Reconstruction in
the 19th century, did white southerners promise to protect black
civil rights?

And how well did they keep this promise?

Dr. WoopwARD. I'm sorry—the last part?

Mr. WasHINGTON. Did white southerners promise to protect
black civil rights during the Reconstruction period?

Dr. WoobpwaRrp. Of course, during the Reconstruction period, the
power of the Federal Government was authorized and used, to
some extent. It was always protested by white southerners that
this was unnecessary, and that they would obey the law.

But the fact is that without the force of Federal authority, those
laws were not obeyed, and were evaded effectively, even in the
Reconstruction period, when the enforcement was in effect.

Mr. WasHINGTON. Was this an attempt to lull blacks to sleep?

I see a correlation between then and now. We have well-meaning
white southerners, in my opinion, who are indicating that the
Voting Rights Act has been on them long enough, and that they
will mage certain that there will be no slippage, if it’s released—
section 5. :
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But I see a similarity between the two historical periods. Almost
1to 1, isn’t it?

Dr. WoobpwaRD. I'm afraid so. I don’t think that means necessar-
ily these people are trying to deceive the country, but the fact is
that the permissiveness—that the reliance on States, without Fed-
eral supervision, would be a temptation that very few, over the
long run, would be able to resist.

Already, your committee has heard testimony about how effec-
tive resistance to the law that is now on the books is, and it would
be even more permissive when that Federal authority is removed.

Mr. WASHINGTON. One last question. You have written that pro-
gressivism in the South was for whites only. .

Weren't early 20th century progressives in the South generally
sympathetic to blacks?

Or were blacks just left out of the southern progressive era? -

Or were there some reforms which acted to make blacks worse
off, at least in comparison to whites?

Dr. WoobpwaRD. I think one of the great and pathetic ironies of
our history is that the most reactionary period of racial legislation
got tied with the name of “progressivism.” That was the period
when the great bulk of the discriminatory laws about voting and
civil rights were put on the books, when the northern opinion was
most lax and permissive about those laws.

‘And it was in that very period that some of the most terrible
restrictions and eliminations of black enfranchisement were made.

Mr. WasHINGTON. Thank you, Professor Woodward.

Professor Kousser, were Federal courts, around the turn of the
century, generally sympathetic to black voting rights?

Do you see any parallels between those court decisions and
recent ones by the Supreme Court? :

Dr. Kousser. Unfortunately, Federal courts in the late 19th cen-
tur})lr and early 20th century were not sympathetic to black voting
rights.

In Williams v. Mississippi, in 1898, for example, the Supreme
Court decided that the overwhelming evidence of intent for the
Mississippi disenfranchising convention of 1890 that was offered by
t};fg plaintiffs’ lawyer, was insufficient; that he had not proved
effect.

At that point, there was an ‘“effect” criterion just put into force
by the Supreme Court for that particular purpose. And so they
turned away the challenge, despite the fact that it was notorious,
and it was a matter of Federal judicial record at that time, that
blacks had overwhelmingly been denied the franchise in Mississip-
p1. :
I see some parallels between the civil rights litigation of the late
19th and early 20th centuries and today. '

A 1971 case, Palmer v. Thompson, there was an effect criterion
put into effect. There was later an intent criterion, and it got
stricter and stricter until some legal authorities have read Mobile
v. Bolden as requiring the finding of an absolutely still-smoking

gun. ) :

Either from 1911, 1876, 1874, or 1870, it’s still got to be smoking,
after all this time, and you've got to be able to convince the
judiciary that it is still smoking. That is their interpretation of
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section 2 of the Voting Rights Act, that it requires a strong intent
criterion, that effect is simply not enough. ‘

It is their interpretation of the 14th and 15th amendments.

I'm disturbed by this trend, and I would be very disturbed if the
Congress now, in its consideration of the Voting Rights Act, con-
vinced itself that it could simply rely upon the judiciary, that the
judiciary would always be around to protect black rights.

Lots of people thought that in the 19th century. It simply proved
not to be so. I hope it won’t happen again, but it could.

Mr. WasHINGTON. The fifth circuit court of appeals case that just
game} down in March, Lodge v. Buxton, does that give you any

ope?

Dr. Kousskr. It gives me some hope, but I have difficulty inter-
preting what the Supreme Court’s attitude will be on the current
appeal of Lodge v. Buxton. 1 would hope that they would be “as
favorable as the fifth circuit was in that case, but it does not seem
to me terribly likely, after having read the Bolden decision.

Mr. WasHINGTON. The interesting thing in Lodge v. Buxton is
that the intent criterion, the indicia of intent that the court finds,
is a lexicon or list of the various things which led to the Voting
Rights Act of 1965, in the first instance.

, they’ve just turned the court’s decision upside down.

In view between the parallels between the trends of U.S. Su-
preme Court decisions in the post-Reconstruction era and these
recent decisions, can we safely rely on the courts to protect minor-
ity voters’ rights, if Congress fails to renew the preclearance provi-
sions of the Voting Rights Act? .

. In gther words, does history provide us with any guidance on this
issue?

Dr. Kousser. I think history does provide us with guidance. The
nadir of black rights in the Supreme Court was Giles v. Harris, in
1903. What had happened was that things had gotten to a point in
denying blacks the franchise in the South, so that the Court inter-
vention, if it came at all, would have to be overwhelming and
continuous. There would have to be judicial supervision of every
e}?ction administration throughout the whole South, to have any
effect.

At that point, the Supreme Court threw up its hands and said,
“No, this is a question for Congress or the State legislatures, or for
the black citizens to manage to get through the Congress or their
State legislatures.”

hl_Bu(ti they couldn’t do that, of course, because they were disenfran-
chised.

Giles v. Harris is a terribly bothersome and disturbing case. 1
hope we don’t get to the point again where things will be so
overwhelming, things will seem so overwhelming to the courts, the
conditions will be so bad that the courts will have to throw up
their hands and say, “We simply can’t do anything because we
can’t do everything,” which is what they said in Giles v. Harris.

But I am afraid if the Voting Rights Act is not renewed, if
section 2 is not strengthened, section 5 is scuttled in some sense,
that we might get to a point similar to that again; and that, either
through a very strict intent criterion requiring a smoking gun, or

N/
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through a political questions doctrine, as in Giles, the judiciary will
just kiss off black voting rights.

Mr. WasHINGTON. If I understand you correctly, the 19th century
cases stress the factor of effect; whereas the Bolden case talks
about intent?

Dr. Kousskr. Sometnmes they stressed effect; sometimes they

. stressed intent. It depended upon what the attorneys asked them to

o.

If a black attorney appeared before them, and he presented an
intent case, they said, ‘No, unfortunately, it’s effect.” If he present-
ed an effect case, they said, “Well, sorry. It's intent this week.”

That parallel goes through the seventies cases, too, I believe.

Mr. WASHINGTON. I yield to the Chairman.

Mr. Epwarbps [Presiding]. I find the testimony of both you schol-
ars fascinating. I am just finishing up the biography of Walt Whit-
man, and have been reading the last few weekends about the post-
Civil War days in his life, featured by the total materialism of
Anmerica after the Civil War, and, of course, the corruption that
existed in Government at that time. But we won't get into that.

But the materialism is something that I see a parallel in today. I
don’t think I've ever seen in my lifetime—except, perhaps, during
the twenties—the emphasis on money, on taxes, on this and that
having to do with the physical well-being of an income of the
majority of Americans, and the rather disinterest in the income of
the less favored.

Is there a parallel in the second Reconstruction, if that's what
we're going to call it, with that era where materialism was so
emphasized?

Professor Woodward?

Dr. WoopwaRrbD. I'm afraid I would have to agree with Mr. Ka-
plan’s characterization of the post-Civil War/post-Reconstruction
period, and the emphasis on ‘those values, and the neglect of other
values in our own time.

That is something, I'm happy to hear the Congressman is aware
of and conscious of. You’ll have to guard against the forces of
materialistic predominance today.

Mr. Epwarbps. The dialog in those days was much less polite than
ours today. Carlyle was writing from England that Americans were
fools and dolts to encourage the franchise for black Americans.
Most of the European countries hoped that the North would lose
the war. Isn’t that also correct?

Dr. WoobpwarDp. The dominant classes, particularly in Britain
and France, certainly seemed to sympathize heavily with the
South, though Britain was getting very rich off of a war that the
North was winning for them by eliminating their competition on
the high seas, and enriching their industries by the war materials
which they bought.

Mr. Epwarps. Well, the elitism that a great number, certamly
not all, of the European nations favored in that day—doesn’t that
also have to do with the people in power seeking, generally, to keep .
the vgte to themselves and not to have a widespread enfranchise-
ment?

Professor Kousser, would you give me your views on that, please?
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Dr. Kousser. There was certainly a good deal of that. There were
some extensions of suffrage in the late 19th century, in Britain,
notably, in 1867 and later in the 1880's. And there was a consider-
able liberalization of Government after that point.

" Previous to that point, even after the Reform Act of 1832, the
British Government had been a preserve of the upper classes, for
the most part.

The difference in policies in the late 19th century, in social
policies, with a vastly widened suffrage, which included large sec-
tions not only of the middle but the working class, and the policies
that were carried out in the 1830’s, 1840’s, and 1850’s, in which the
suffrage did not include those people in Britain, those differences
were very, very wide—similar to the differences in the United
States at the same time.

Mr. Epwarps. Thank you.

Counsel?

I want to announce that we have just another 5 or 6 minutes.
And I do apologize for all of the bells you hear ringing. I think
there's some kind of a filibuster going on.

Ms.-Daws. Professor Woodward, at page 6 of your prepared
statement, you substantiate a point which has been raised before
this subcommittee, at least by other witnesses, which suggests that
one of the advantages of having the Voting Rights Act is that well-
meaning white southerners can often point to the forceful hand of
the Federal Government in insuring that the voting rights of mi-
norities are protected in the covered jurisdictions. You indicate in
your testimony that the popular political leaders in the South,
following the Civil War, lacked the power and authority of the
Federal Government—even though these leaders were popular and
quite prestigious in their own States.

I'd like to know how you would respond to the following point,
that what you have brought to us today is, in fact, history; that
this country has moved beyond the point of the first reconstruction.
We have heard the term “second reconstruction” very often before
this subcommittee in testimony, and been poo-pooed by some
people about that. What is the lesson about the first reconstruction
and why should we be concerned about that in 19817

Dr. Woopwarbp. I think for one thing that it makes evident and
clear that revolutions and advances in popular rights and demo-
cratic rights can be reversed; that history can move backward; that
enormous gains can be lost and jeopardized, eroded, or diluted, and
abr(iidged in spite of the enormous cost that those advances have
made.

The first reconstruction cost us our greatest bloodshed and trage-
dy. It would seem that if anything has been paid for at a higher
price, it was these advances. And yet, they were eroded and lost,
* and only a century later they were restored.

My history teaches me that if it can happen once, it can happen
again.

Ms. Davis. Thank you.

Dr. Kousser, can you explain to the committee how historians go
about deberminig& intent of the framers of a particular law?

Dr. Kousser. Well, that is very often a very difficult thing to do.
You have the Congressional Record. The Congress now fairly care-



2028

fully tries to indicate what its intent is, as it tried to do in indicat-
ing its intent about the intent of section 2 or the way the intent
was used in section 2 of the Voting Rights Act. Even with all that
record, rational men can disagree, and sometimes judges can at
least arguably distort.

The situation is much different and much worse when one is
dealing with the 19th century legislature. There is no legislative
record in most instances. There are no committee reports in most
instances. There are only the sketchiest reports in the newspapers
of what goes on in each committee. We have the roll ‘calls. That's
about all. One is extremely lucky if one finds a single statement
from a single legislator crucial to the passage of an act, saying why
he wanted to do it.

Some peroration could go on for 3 hours, and maybe if you are
lucky, you'll find a newspaper report of one sentence.

If they're trying to hide anything, they can sure do it, and it is
extremely difficult to find, particularly with regard to local acts,
such as the establishment of at-large voting systems in a local
jurisdiction, exactly why the State legislature passed an act.

Now, historians go at it by looking for needles in haystacks like
that, and also by looking at what one finds in other places where
similar laws were adopted. Very often, a law will be taken from
one State and they will just copy it out of the law book and maybe
change a few phrases, and put it into effect in another State,
moving from city to city. So if you know about one, you can gather
something about the intent of framers in another.

But it is almost impossible for historians in most cases to find
smoking guns, and although, I believe, in the retrial of Mobile v.
Bolden, we did indicate sufficiently that we had a smoking gun, it
remains to be seen whether the local district judge will conclude
that, indeed, what we found and contended was a smoking gun was
still smoking sufficiently. And then the appeals court judges and
the Supreme Court may reverse him, anyway.

If you have to depend upon looking for smoking guns 100 years
ago, it is extremely difficult to find them. And historians may
conclude that they have found them, but it may not be evidence
that will satisfy a court.

Ms. Davis. Thank you. :

Mr. EpwaArbs. Professor Woodward, Professor Kousser, we thank
you very much for very helpful and impressive testimony.

The subcommittee will now recess until 1:15, at which time the
legal panel will be heard.

[Whereupon, at 11:40 a.m., the hearing was recessed, to recon-
vene at 1:15 p.m. this same day.]

AFTERNOON SESSION

Mr. EpwaARrps [presiding]. The subcommittee will come to order.

Our second panel today is comprised of attorneys who have
extensive experience in litigating voting rights cases, and who ad-
dress how the Bolden decision and the Supreme Court's interpreta-
tion of section 2 of the Voting Rights Act has affected such litiga-
tion.
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Our first witness and member of the panel is David Walbert. Mr.
Walbert is an assistant professor at Emory University School of
Law in Atlanta, Ga. Mr. Walbert has successfully represented the
plaintiffs in a recent post-Bolden decision, Lodge v. Buxton.

Mr. Walbert, you are welcome.

Without objection, all of the statements provided by the wit-
nesses will be made a part of the record, and you may proceed.

TESTIMONY OF DAVID WALBERT, ESQ., ASSISTANT PROFESSOR
OF LAW, SCHOOL OF LAW, EMORY UNIVERSITY, ATLANTA,
GA; JAMES BLACKSHER, ESQ., MOBILE, ALA; AND ARMAND
DERFNER, ESQ., COORDINATOR, VOTING RIGHTS ACT PRO-
JECT, JOINT CENTER FOR POLITICAL STUDIES.

Professor WALBERT. Thank you, Mr. Chairman, I appreciate this
opportunity to testify today. I have been involved in election litiga-
tion in Georgia for most of the past decade, in addition to practic-
ing in the State, generally, and teaching at Emory University this
past year. )

In terms of the “purpose or intent” issue that we are focusing on,
by way of background, I would like to focus the attention of the
committee on the historical context of this whole legal issue.

Almost entirely throughout the history of this country, the con-
stitutional law and the -election law litigation were devoid of an
kind of requirement of proving purpose or intent. If one goes all
the way back to Justice Marshall's decisions at the beginning of
this country, when the Constitution was first put into operation,
Justice Marshall wrote for a unanimous court in Fletcher v. Peck
in 1810 that you should never look into the intention or motivation
in legislation. That rule of law was generally followed throughout
all American litigation and case decisions up until the 1970's. In
Palmer v. Thompson, which was a Montgomery desegregation case,
Justice Black wrote that the intent behind municipal action was
not to be considered as an essential element in proving a case.

Justice Black also wrote back in the 1940’s in Colgrove v. Green,
an old reapportionment case, that the law is unconstitutional
where it has discriminatory results, whether they are the product
of “negligence or a willful effort to derpive some citizens of an
effective vote.” Justice Black stated what was assumed to be the
law at that time. I know when I was in law school a dozen years
ago, we all studied constitutional law, and we never heard of an
intent requirement. It really wasn’t until the Supreme Court's
Washington v. Davis decision in 1976, an employment case, that
this whole idea even cropped into constitutional law and created a
new thing for us law professors to deal with.

Of course, it was in 1980 when the intent requirement was first
interjected into the area of election law and voting rights litigation,
when the plurality opinion in Bolden held that you have to prove
intent as a prerequisite to challenging election schemes as being
discriminatory under the U.S. Constitution. It's a particularly
anomalous result, because in certain other areas of constitutional
litigation that are all less important to our scheme of rights, an
intent requirement is not imposed.

For instance, under the commerce clause if you show that State
law has the effect of burdening interstate commerce unduly, then
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it violates the commerce clause. There’s no requirement of proving
intent, when you are talking about commerce. Neither should
there be in dealing with voting rights and racial discrimination,
which are the highest level of right which our Constitution is
designed to protect.

I think that covers my view of the constitutional history of the
country. I think that the same thing can be said about the voting
rights legislation itself