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EXTENSION OF THE VOTING RIGHTS ACT

WEDNESDAY, MAY 6, 1981

HOUSE OF REPRESENTATIVES,
SUBCOMMI7TEE ON CIVIL AND CONSTITUTIONAL RIGHTS,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 9:30 a.m., in room
2237, Rayburn House Office Building, Hon. Don Edwards (chair-
man of the subcommittee) presiding.

Present: Representatives Edwards, Washington, Hyde, Sensen-
brenner, and Lungren.

Staff present: Ivy L. Davis and Helen Gonzales, assistant counsel;
and Thomas M. Boyd, associate counsel.

Mr. EDWARDS. The hearing will come to order.
Mr. Hyde.
Mr. HYDE. I move permission be granted that the proceedings

here this morning and this afternoon be covered by television and
any photographers wanting to take such pictures as they deem
appropriate.

Mr. EDWARDS. Without objection, so ordered.
This subcommittee convenes, to begin hearings on legislative

proposals to extend and amend the Voting Rights Act of 1965.
The right to vote is preservative of all other rights and our

history is full of actions by this Congress to expand and extend the
franchise and to safeguard it in our Constitution.

Unquestionably, the Voting Rights Act is the most important
civil rights bill enacted by the Congress. Its sometimes dramatic
successes demonstrate that it has been the most effective tool for
protecting voting rights.

Prior to 1965, the percentage of black registered voters in the
now covered States was 29 percent, registered whites stood at 73
percent.

In 1980, it is estimated that approximately 57 percent of eligible
black voters were registered in these States and just under 80
percent of whites were registered. In 1980, the Justice Department
entered an objection to a voting change affecting De Kalb County,
Ga., which includes Atlanta. The percentage of registered eligible
blacks was 24 percent, while white registration was 81 percent.

In 1968, less than one-half percent of all elected officeholders in
the covered States were black; by 1980, the percentage had in-
creased to 5.6 percent.

The greatest number were in Louisiana-approximately 8 per-
cent-the smallest number were in Virginia-approximately 3 per-
cent.

(1)
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For Hispanics in Texas, voter registration has increased by 64
percent between 1976 and 1980. During that same period, the per-
centage of elected officials has increased by 29 percent.

Yet, in Victoria, Tex., with a minority population of 40 percent,
there had never been a minority elected to any public office, as
recently as 1979. -

Application of the preclearance provisions have resulted in the
election of minorities to city and county office for the first time.

All of the bills pending before this subcom ittee acknowledge
that the right to vote is a fundamental right which must be zeal-
ously guarded by our National Government. The right to vote
knows no political affiliation.

The voting rights provisions of the Civil Rights Acts of 1957,
1960, and 1964, and the Voting Rights Act of 1965 and each exten-
sion have received broad-based support and have been enthusiasti-
cally endorsed by every President. I am hopeful this subcommit-
tee's deliberations will culminate in a successful bipartisan bill.

I recognize the gentleman from Illinois, Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
One of the most important and controversial issues before this

Congress will be whether or not to extend certain expiring sections
of the Voting Rights Act, as amended in 1975.

As you know, the preclearance provisions of the act expire on
August 6, 1982, and Chairman Rodino and others have introduced
H.R. 3112, a bill designed to extend them for another 10 years.

I have already introduced a bill, HR. 3198, which is designed to
seek a middle ground.

What is preclearance? Very simply, it requires certain States and
political subdivisions, principally in the South and Southwest,
which the Congress has determined to have a history of racial
discrimination in voting rights, to obtain permission from the U.S.
Attorney General in Washington, D.C., or a 1U.S. district court in
Washington, before changing its election laws.

This drastic remedy has been in place in some jurisdictions for
nearly 16 years. In that time, nearly 35,000 electoral changes have
been submitted by these jurisdictions, and 800 of them, or approxi-
mately 3 percent, have-been objected to.

What action is proposed? Chairman Rodino wants to extend pre-
clearance for another 10 years. I believe it is fair to say that there
are some individuals in the other body who would like to see the
preclearance provisions expire altogether in 1982..

Is there a third choice? Yes; I propose to substitute for the
mandatory preclearance imposed on a few States a new require-
ment which would permit the Attorney General, or an aggrieved
private party, to bring an action in any Federal court, not only the
District Court for the District of Columbia, as present law requires,
and, if a pattern or practice of voting rights abuses can be shown,
impose preclearance for a maximum of 4 years.

This sanction would apply to all areas of the country where such
activity can be shown. The salutary effect of my bill would be that
all States would be treated equally, and would recognize the fact
that voting rights abuses in those previously selected jurisdictions
are no better or worse than the rest of the country.



3

It would, in effect, grant parole to States and localities which
have sought to rehabilitate themselves, because improvements
have occurred, and recognition of this is overdue.

My bill also permits the intervention by the Attorney General in
any private voting rights suit anywhere in the country. It prospec-
tively broadens the nationwide definition of voting rights abuse
beyond just intent, attaching to the rest of the-country the same
effects test which has applied selectively since 1965.

I respectfully suggest that my bill constitutes a sensible middle
ground between continuing the preclearance sections of the Voting
Rights Act as they now exist for 10 additional years, for a total of
27 years in some cases, and the other equally unsuitable alterna-
tive of permitting the racial minority provisions to expire altogeth-
er, should Congress take no action at all.

Does my bill erase all the gains under the present Voting Rights
Act? Of course not.

The national provisions of the Voting Rights Act still will be in
effect, rendering the following practices illegal in the future, as
they are now:

First. Literacy tests and understanding tests,
Second. Moral character tests,
Third. White-only primaries,
Fourth. Poll tax,
Fifth. Grandfather clauses of eligibility,
Sixth. Property qualifications for eligibility,
Seventh. Good character tests,
Eighth. Ballot stuffing,
Ninth. Inability or failure to count or tabulate votes,
Tenth. Intimidation, coercion, or threats to influence voting.
The remedies for isolated voting rights abuses are now covered in

section 3(c) of the act, which enables any Federal court anywhere
in the United States to find a violation and impose a suitable
sanction, including preclearance where necessary.

If a pattern or practice can be established, my bill proposes that
the local Federal court retain jurisdiction and require preclearance
for a maximum of 4 years. That way, parole can be revoked and
the culprit incarcerated once again.

In short, my view is that the handful of Southern States have
been in the penalty box for nearly 17 years; they have improved
their voting rights records, and hence ought to be treated like
every other jurisdiction in the land.

The infringement on their sovereignty imposed by the selective
application of preclearance for 17 years ought to be ended.

Yes; voting rights abuses can and doubtless will recur, not just in
the South, but anywhere in the country.

Section 3(c) of the act will remain in force, and this provides an
effective remedy to redress the isolated voting rights abuse any-
where in the Nation.

What I am substituting for the present preclearance sections is a
requirement for such mandatory preclearance for 4 years any-
where in the Nation, whenever a pattern or practice of abuse can
be shown.

I think this compromise can find Senate acceptance, and this is
the key factor in trying to find a middle ground.
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I apologize for the prolixity of my opening statement, but there is
a lot of misunderstanding of what I am trying to do.

'So I thought I would take this opportunity to correct it.
Mr. EDWARDS. We appreciate what you are trying to do and we

appreciate the statement.
The gentleman from Illinois.
Mr. WASHINGTON. I join you this morning in welcoming these

witnesses.
We are beginning today a series of hearings of great significance.
In statements such as "States forced to come to Washington,

hand in hand," and similar statements that have already been
bandied about by some of my colleagues today and other days, the
fact of the matter is that this is a relatively young country, with a
history of slavery and segregation in which people were denied
rights because of the color of their skin.

It may be unpleasant to hear, but it's a manifestly true reality of
the situation.

This body has a history of denial or superficial acceptance of the
reality of race relations in this country.

I, for one, do not intend to indulge that nonreality, to do so
would be a denial of my own history, of the history of my family,
the history of my people, and of the history of this country.

It would be to deny the history of America. Citizens become
alienated when doors slightly ajar have been slammed shut.

This country went through a tortuous war which came about
because of the principles of democratic freedom. Then in 1877,
when the rest of the country returned to business as usual, the
States which had been the Confederacy chose treason, that began a
systematic and economic participation of formerly enslaved.

During the course of these hearings, I hope we shall have a
chance to hear personal accounts of what happened prior to the
time this law was passed and what is still happening.

The goal of leadership is to exercise sound and responsible judg-
ments on events measured over time, not to be swayed or stam-
peded.

We cannot stick our heads into the sand and wait until events
dictate that Congress has no choice but to react.

Make no mistake that we sit here now in the midst of a world
perched on the verge of upheaval. It takes different forms in differ-
ent nations.

But the persistent theme is it controls their lives.
Now, the question before us is not whether the law should be

extended for all time, but whether it should be extended for a mere
10 years.

It is, to me, an incredible event, occurring at an incredible time
and it would determine to a large extent, how people throughout
the world view this country.

To kill or water down the Voting Rights Act at this time would
be the wrong signal to send out to our own people and to a
troubled world. It would create a questionable situation for our
allies and a real propaganda opportunity for our enemies.

That is the reality of it, there is no way to deny that reality.
In this context, we can't continue to react parochially to national

issues if we want to be a great Nation.
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I join you in welcoming the witnesses and beginning what I hope
will not be an endless debate.

Mr. EDWARDS. The gentleman from Wisconsin, Mr. Sensenbren-
ner.

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman.
I would like to join with my colleagues in welcoming the wit-

nesses to the opening of the hearings on the extension of the
Voting Rights Act of 1965 as amended.

I think it would be a shame for this Congress to let the essential
provisions of this law expire in 1982.

The right to vote is the most important right that American
citizens possess and equally important is the right to have that
vote fairly counted so that the vote can be an effective expression
of the individual citizen's viewpoint on political issues and candi-
dates of the day.

Unlike my colleague from Illinois, Mr. Hyde, I have no particu-
lar hangup about the preclearance provisions contained in the
present law.

I believe they should be extended in some form in the course of
this legislation, but there are some substantial-problems in the
administration of those preclearance provisions which I would hope
that the witnesses would address, both from the standpoint of
people who might have their votes discriminated against, as well as
from the standpoint of the Justice Department and of State and
local officials in those States that do require preclearance.

However, I must express one concern I have with the administra-
tion of the present law and that is with the application of bilingual
ballot provisions in certain jurisdictions where there has not been
much of a demand for ballots printed in a language other than
English.

We have seen documented cases in many areas of the country
where local jurisdictions have been put to substantial expense in
printing ballots in foreign languages, but there has been little
demand for the voters to use those ballots.

I would hope a little bit more rational approach to this particu-
lar problem will result in consideration of this legislation.

I must express my regrets and my inability to hear many of the
witnesses today since the Science and Technology Committee is
marking up a Department of Energy authorization bill which con-
tains several billions of dollars in authorization and some pretty
sticky energy issues.

I must go to that particular markup. But my absence because of
this conflict should not be construed as a lack of interest in secur-
ing a worthwhile extension of the Voting Rights Act of 1965.

I commit myself to that goal.
Mr. HYDE. Will the gentleman yield?
Mr. SENSENBRENNER. I yield to the gentleman from Illinois.
Mr. HYDE. I would like to state to my distinguished friend from

Wisconsin that I have no hangups on the foreign language provi-
sion of the act.

Mr. SENSENBRENNER. It looks like we all have hangups of one
kind or another; and I yield back the balance of my time.

Mr. HYDE. It certainly does.
Mr. EDWARDS. The gentleman from California, Mr. Lungren.
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Mr. LUNGREN. Thank you, Mr. Chairman. I have to leave for a
short time to take up another matter, but I plan to come back.

The fact that I have to leave does not reflect my attitude toward
the significance of this legislation. It's a busy week with respect to
the budget. It seems everybody schedules everything at the same
time.

Mr. Chairman, since I was not a Member of Congress when the
Voting Rights Act was last debated in 1975, I am especially anxious
to hear the testimony today and entertain proposals as to how we
should properly proceed.

I think the gentleman from Illinois, Mr. Hyde, has done us a
service by introducing this proposal which at least serves as a
vehicle for discussion.

I think it is important, that we not put under the rug or try to
dismiss the significance of the questions about preclearance provi-
sions of sections 4 and 5 of the act.

I understand in talking with some and hearing some of the
testimony we have already had on previous occasions, the symbol-
ism of this section of the law.

I think in terms of overall effect, whether this particular provi-
sion was the reason for it or not, there can be no doubt, the Voting
Rights Act has had a tremendous impact across the country, and in
particular, in the States so covered, with respect to the number of
minorities participating in the political process and that is all to
the good.

I also recognize the tremendous symbolism this represents to
those members of the minority community because of their belief
that this, in fact, has been one of the most effective sections of the
act.

Nevertheless, I do think there are questions which have been
raised about it; we have to go into those questions; and look at
them in some detail, to see where, in fact, we find ourselves.

I am somewhat concerned about the language provisions of the
act. I have not come down on one side or the other with respect to
whether they should be continued in total as they now exist, but I
do know people in my part of the State of California are concerned
about it.

It is controversial. There is a question as to whether or not it is
effective.

I would say with respect to the language requirements, I don't
think it would be appropriate at this time to extend that for
another 10 years, since they will last for some 4 or 5 years more.

As has been said by members of the panel, the vote is the most
important constitutional right and should be protected and encour-
aged.

There has been a feeling in the Congress in previous years,
particularly when the Voting Rights Act was first enacted, that it
was necessary to provide specific Federal protections in order to
guarantee that right.

There seemed to be a consensus in the Congress with respect to
that. I don't think anybody here on the panel disagrees that right
ought to be protected and enhanced.

Our query is, How do we do that most effectively and in a way
that would promote participation in all parts of our society?
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So, Mr. Chairman, my mind is an open one with respect to this
act and, as I said, I believe the racial provisions are more properly
before us since they expire in August 1982, as opposed to the
language provisions, which expire in August 1985.

I do look forward to hearing today's witnesses and those to come.
Mr. EDWARDS. Thank you.
Our first witness today is Mr. Vernon Jordan, the most distin-

guished president of the National Urban League.
Mr. Jordan, we are delighted to have you here; we are delighted

you have recovered from your grievous wounds; and you may pro-
ceed.

Without objection, your statement will be made a part of the
record. If you will be so kind, introduce your colleagues.

TESTIMONY OF VERNON JORDAN, PRESIDENT, NATIONAL
URBAN LEAGUE, ACCOMPANIED BY ELAINE JONES, NAACP,
LEGAL DEFENSE FUND AND MAUDINE COOPER, VICE PRESI-
DENT FOR WASHINGTON OPERATIONS, NATIONAL URBAN
LEAGUE
Mr. JORDAN. Mr. Chairman, members of the committee, I am

Vernon E. Jordan, Jr., president of the National Urban League,
Inc.

Seated on my left is Maudine Cooper, vice president for Washing-
ton Operations for the National Urban League; on my right, Ms.
Elaine Jones, an attorney for the NAACP Legal Defense Fund.

I am pleased today to discuss with you a law most fundamental
to our democracy-the Voting Rights Act of 1965.

Having been born and reared in Atlanta, Ga., as a southerner, I
know personally that no right in all the Constitution's arsenal is
more basic than the right to vote.

I know how indispensable that right has been in including blacks
in the democratic process from which historically we have been
excluded.

In the 1960's, I was director of the voter education project of the
Southern Regional Council. As director, I had firsthand experience
of how absolutely essential to Southern reform the Voting Rights
Act was and must continue to be to black participation in the
political process.

Mr. Chairman, I have brought here today testimony addressing
itself to many of the basic issues that confront this committee, that
confront this Congress, indeed, that confront this administration
and the Nation.

Mr. Chairman, I would like to submit for the record, my written
testimony and not read my prepared text, but rather, say to this
committee what is really on my mind about justice, about fairness,
about the right to vote and about the historic neglect of black
people in this process.

I do have to admit a state of incredulity here, Mr. Chairman. I
sit here as president of the National Urban League, a black man
born and reared in this town, addressing myself to the possible
extension of one of the most important laws in the history of this
country; addressing myself to sound and good conscience attempts
to find a midground for black people, who were here before the

83-679 0 - 82 - 2 (pt.1)
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Pilgrims landed, but who didn't get the right to vote in this coun-
try until 1965.

We are talking about, in good conscience, I believe, Mr. Hyde,
about finding a midground. But I don't believe that for black
people, given our history in this country, that there is a midground
when it comes to our voting rights.

I don't believe that to do away with this act, to find a midground
in this act, to find some political solution to this problem, is keep-
ing the faith for those black people and white people who walked
that 40-mile distance from Selma to Montgomery.

I am not unconscious of the fact this morning, Mr. Chairman,
that this country, and the States affected by this law, had an
opportunity early on to prevent the need for this act or its passage.

Those States and this Federal Government didn't choose to do so,
and so black people in their righteous indignation on that long
road from Selma to Montgomery, actually wrote the Voting Rights
Act.

There is a black author who refers to those marchers as the "last
defenders of the American dream."

As I sit here thinking about the "last defenders of the American
dream" who believed in our way of democracy and political proc-
ess-as I sit here, I am reminded of those black men and women
who are not here today, who were killed in the thick of battle
between 1962 and 1967.

As I sit here, I think of Medgar Evers, Clifton Walker, Michael
Schwerner, James Chaney, and Drew Goodman, Louis Allen,
Jimmy Lee Jackson, James Reed.

Samuel Young, Jr., Freddy Lee Thomas, and Vernon Dama. I
think most of these people; I personally knew Vernon Dama from
Hattiesburg, Miss.

I can remember in church meetings, lodge hall meetings in Jack-
son and across the South, meeting and talking with Vernon Dama,
who now has gone on to his great reward, having died in the thick
of the battle.

Mr. Chairman, I would like to read into the record, a prologue
from the book, "Climbing Jacob's Ladder," which is an account of -
the activities that ultimately led to the events leading to the pas-
sage of the Voting Rights Act of 1965.

I hope the chairman will indulge me, because it is important.
"Little bands sang and prayed their way to the courage they

needed to register to vote, to assert that they were men, and that
they would overcome.

"Usually they did it in churches. In a tiny town of Terrell
County, Georgia, a painting of Jesus hung over the pulpit of the
little wooden building called the Mount Olive Baptist Church. On
another wall hung a calendar with President Kennedy's picture,
and, all around him, pictures of all the other American Presidents.

"Car doors slammed outside on a hot July night in 1962 as the
Reverend Charles Sherrod, young, thin-faced, led the people who
had braved the night to talk about voting in a county where even
talk about it was dangerous: 'Yea, though I walk through the
valley of the shadow of death, I will fear no evil * .' He stopped.
'If they come in,' he said, 'I'm going to read this over again.'
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"Fifteen white men, four of them local law enforcement officers,
came through the door and stood in a grim-faced row. 'If God be for
us,' Sherrod intoned in prayer as they stood there, 'who will be
against us? Into Thy hand we commend our minds and souls and
our lives every day * * *.'"In the back, the sheriff of Terrell County, 71 years old, rough-
looking, closed his eyes and bowed his head. The Negroes began to
sing. Voices that were weak at first, gained strength as they moved
up the scale with the old, familiar words: 'We are climbing Jacob's
Ladder * * Every round goes higher, higher *** We are climbing
Jacob's Ladder * * *.'

"Sherrod spoke again, softly, almost singing the words. 'All we
want our white brothers to understand is that Thou who made us,
made us all.'

"Another voice spoke: 'Everybody is welcome. This is a voter
registration meeting....

"Now the old sheriff of Terrell County came to the front of the
Mount Olive Church. He explained how happy Negroes were in
Terrell. 'We want our colored people to live like they've been
living,' he said. 'There was never any trouble before all this start-
ed.'

"As he spoke, the whites moved through the church, confronting
little groups of Negroes. Finally, the whites left.

"The Negroes began to sing the strains of another old Baptist
hymn, one with some new words and some old, the rising anthem
now of the whole movement: 'We shall overcome . . . We shall
overcome ... Oh, ohhh, deep ... in my heart ... I do believe ...
we shall overcome.., some day....'

"The intruders were in their cars now, leaving, as the Negroes
inside the church gathered their courage to go out into the night.
'We are not afraid,' they sang, loudly.

"A few nights later, three- small Negro churches in Terrell
County, one of them the Mount Olive Baptist, with Jesus and the
American Presidents on its walls, were burned to the ground."

I suggest to you, Mr. Chairman, and members of the committee,
that that bit of Southern history, that bit of reality, that bit of
distasteful racism is one of the primary reasons that we have to
extend the Voting Rights Act of 1965, as outlined in my testimony.

I think it is worthy of note, Mr. Chairman, that when the Voting
Rights Act was finally approved on August 3, 1965, none of the 106
Congressmen from the 11 Southern States voted for final passage
of the Voting Rights Act of 1965.

And, we should not ignore the fact that the distinguished Sena-
tor from South Carolina, Strom Thurmond, was opposed to the
Voting Rights Act in 1965. He is opposed to it now.

Mr. Chairman, I am reminded of a situation in Alabama, Ma-
rengo County.The Federal examiners had come to Marengo County, pursuant
to the Voting Rights Act, having passed 7 days previously. The
examiners arrived at 7:30. When they got to the office, 150 black
people were waiting; at 8:30, 250 black people were waiting; at 3:00
o'clock, 300 were waiting. When they closed at 4:30, they had to tell
150 black people to come back in the morning.
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A black man 92 years old, gray hair, with a cane, wearing his
Sunday best, sat through the brief process of becoming a voting
citizen. He was asked by one of the examiners: "Why didn't you
ever try to register before?"

The old man, full of wisdom and mother wit and jostled in his
life by the black experience, responded to the examiner's question
as to why he hadn't tried to register before.

The old man said, and I quote him: "I never believed in putting
myself in the way of trouble-a-comin'."

The old man was then asked: "Why are you here after 92 years?"
The old man responded, Mr. Chairman, saying: "I am here after 92
years, because trouble ain't a-comin' like it used to did."

What he meant was, the trouble for him was intimidation. It was
like Gus Courts who was shot in Mississippi. It was being intimi-
dated by economic sanctions, by violence, by embarrassment.

But the Voting Rights Act of 1965 assured him the Federal
examiners who were not hostile, would be there; that a process
that would protect his right to vote was in place.

Consequently, for him and black people all over the South who
registered under this bill, "trouble ain't a-comin' like it used to
did."

I am not unmindful, Mr. Chairman, that we had in the period
following the Civil War, the 13th, 14th and 15th amendments
which had many things for blacks, but we had that followed by the
Hays-Tilden Compromise of 1877.

So, history tells us we can go back to where we were; we can go
back to a time when trouble is "a-comin' like it used to did;" and
this Congress, this committee, this administration, has a responsi-
bility to make sure and to insure that black people will have the
right to vote.

We used to sing, Mr. Chairman, marching from Selma, to Mont-
gomery, and all over the South, "Ain't going to let nobody turn us
around."

If this Congress fails to extend the Voting Rights Act of 1965 in
the form we have suggested, we won't have to say, "Ain't going to
let nobody turn us around," because we will know that we have
been turned around and that this Nation has turned its back on 25
million of its citizens, who, as I said in the early part of my
testimony, landed here before the Pilgrims, but only got the basic
right to vote in 1965.

We are here today to protect that right to vote. I think it impor-
tant that we not send two terrible messages: First, that you don't
send a message that black people and brown people will not have a
fair opportunity to participate in our political process; if you don't
extend this bill, you will be sending a signal that all that has been
achieved can now be undone.

Second, you can't send a message discouraging millions of black
and brown citizens, telling them their government is not only
slashing programs, but taking from them the most basic and funda-
mental right in our democracy, the right to vote.

I thank you for the opportunity to not read from my prepared
text, but to say what is in my heart.

I hope this committee and this Congress will find it in its good
conscience and sound political judgment to reaffirm those several
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thousand people who suffered and bled so that black people, brown
people and poor white people and all people in this country would
be secure in the right to vote.

Thank you very much, Mr. Chairman.
Mr. EDWARDS. Thank you very much, Mr. Jordan, for most

moving and persuasive testimony.
The committee will be operating under the 5-minute rule today. I

recognize the gentleman from Illinois.
Mr. WASHINGTON. Thank you, Mr. Chairman, and thank you,

Vernon Jordan for an inspiring statement.
Would you respond, Mr. Jordan, to this statement: We have

learned as a Nation that voting discrimination exists everywhere.
Therefore, shouldn't- the same remedies be available everywhere?

That is, shouldn't section 5, preclearance, be applied everywhere?
Would you respond to that statement and I assure you I am not

associated with it.
Mr. JORDAN. My response is, "If it ain't broke, don't fix it."
Very simply, it was broken in the South and we fixed it. In other

places outside the South, to the extent it is broken, there are
processes by which it can be fixed. This Voting Rights Act is
applicable in those areas.

Rights under this act can be asserted; they have been and can be.
The focus has to remain where it is.

That's especially true as it relates to section 5 and the preclear-
ance provision of that section.

Mr. WASHINGTON. I won't excuse my own city, the great city of
Chicago, but the argument is that perhaps some of those cities,
scattered throughout these United States, should get the benefit of
this act.

Mr. JORDAN. They are not precluded by section 5, as I under-
stand it. The rights available in some areas are available in others.
It is national in scope and can be applied. We have to leave it
intact as it is.

I do not believe, Mr. Chairman, that efforts to make this nation-
wide are really sincere. I think it is a political ploy. The notion of
picking on a particular part of the region doesn t hold much water
for me.

I come from that region, I am proud of it, but I am well aware of
the problems.

Mr. WASHINGTON. One other question: Should section 5, the pre-
clearance section, be permitted to expire?

Mr. JORDAN. Not within the next 10 years.
Mr. WASHINGTON. Is that an optimistic prognostication? If I had

my druthers, I would extend it in perpetuity.
Mr. JORDAN. I am realistic; I would extend it 10 years, if I could

get it.
Mr. WASHINGTON. Thank you, Mr. Jordan.
Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
I think it would be fairer in talking about this legislation, I am

not advocating doing away with this act or repealing it; nobody I
know of proposes to do that.

No matter what we do, the Federal registrars, the Federal ob-
servers, will still be in place and all the poll taxes are still illegal.
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Section 3(c) will continue in perpetuity, which permits court
action to suspend any voting abuses which may be sought and even
require preclearance.

Attorneys fees are provided for successful private attorneys who
seek to enforce the act and these are criminal penalties.

An awful lot of good has been done and a lot of good will hang in
there. No one wants to repeal that.

Therefore, it would be more helpful to talk about what is at issue
here. That is not a question but a statement I wanted to make.

Mr. Jordan, your formal statement misperceives my bill. You
talk about me wanting to impose a preclearance requirement any-
where in the country.

I don't want to do that unless there is a finding of a pattern of
voting rights abuses. That's what I want to substitute for the
mandatory preclearance.

I am not trying to strengthen the bill to death by requiring the
same onerous and extraordinary burden now imposed on a few
States, on every State.

I can see that that would destroy the efficacy of the bill; but I do
want to substitute for the penalty box that the seven States have
been in for 17 years, a single standard that applies everywhere.

I think voting rights abuses can occur in Seattle, Isanti, Minneso-
ta, as well as Birmingham.

Mr. JORDAN. A point of difference: I don't view these six States
as being in a penalty box, but as having demonstrated historically
a clear willingness to not grant constitutional rights and, given the
opportunity, would go back to the system where white, racist,
ignorant people denied that right to vote.

There are some people who would like to bring that day back.
Mr. HYDE. That could not happen because Federal registrars will

be provided for.
Mr. JORDAN. I also don't see your rationale for wanting to extend

section 5 in the way you do.
I think that is provided for. I think we should leave it like it is.

You would do us all a great service if you would see it our way.
Mr. HYDE. Isn't it true, Mr. Jordan, that black registration flour-

ished following the 1965 passage of this act during the next 5 years,
but has tapered off to a not-significant amount since that time?

Mr. JORDAN. I think we have to distinguish registration activity
from the right to register and vote. There is no question about that.

We took the cream off the top and in the campaign from 1965 to
1970, for which I had major responsibility, there was a hard-core
section of people we were not able to touch.

But the issue here has nothing to do with the cyclical fluctuation
of black registration.

It has to do with the process--
Mr. HYDE. I would suggest, the issue is, how long is enough?

After 17 years of history, the South, the white power structure, has
made progress, the blacks have made progress in terms of register-
ing, in terms of being elected to office.

At some point, you have to recognize an effort has been made
and provide some incentive for that effort to continue.

Mr. JORDAN. I would acknowledge some of that progress. But I
also acknowledge dilution has taken place as to black voting
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strength, at-large voting, there is an effort to minimize black
voting power.

Racial gerrymandering is still going on, discriminatory annex-
ation to minimize the impact of the black vote--

Mr. HYDE. Those are all correctable, aren't they, under the
Voting Rights Act?

Mr. JORDAN. As it now stands.
Mr. HYDE. Taking preclearance out, you mean then you are

without a remedy to those activities?
Mr. JORDAN. It is the one assurance we have that we will be

protected.
What you have to understand, Mr. Hyde, is that I don't trust

white people in the South with my rights. I didn't before the act; I
don't 17 years later, and the preclearance of section 5 is the one
guarantee that I know I can historically depend upon.

Mr. HYDE. I understand that, but I also believe in equality--
Mr. JORDAN. God knows I believe in it.
Mr. HYDE. As a Republican from Chicago, I am sensitive to the

problems of being a minority, but I suggest to you, you can't ignore
17 years of effort--

Mr. JORDAN. You won't get much sympathy from me as a Repub-
lican Catholic.

Mr. HYDE. I know that, I am just adding to the confrontational
aspect. But I suggest to you, in the 17 years that have expired,
progress has been made, and at some point, you have to recognize
that all jurisdictions should be treated equally--

Mr. JORDAN. I agree with you, if in their treatment of people
that had been done, and that was not the case.

Mr. HYDE. That was in 1964.
Mr. JORDAN. I can tell you, Mr. Chairman, you ought to take a

trip with me to the South--
Mr. HYDE. I have been there.
Mr. JORDAN. I want you to go with me; it is different than

hanging out with Republican Catholic friends.
Mr. HYDE. Can I trust you?
All right, I yield back the remainder of my time.
Thank you, Mr. Chairman I
Mr. EDWARDS. I also understand we will have witnesses later in

the hearings, not today, who will document a number of the sub-
missions that were made under section 5 from the covered jurisdic-
tions that would indicate some of the gerrymandering that was
being attempted, and rejected, of course, by the Department of
Justice.

Mr. JORDAN. That's right, Mr. Chairman. There will be consider-
able testimony in that regard.

It was not the intention of my testimony to deal with specifics. I
wanted to arouse the legal and constitutional responsibility of this
committee and this Congress to deal with the blacks in this .coun-
try, and poor white people in this country, who have historically
been shackled with this unconstitutional burden.

I hop I have done this successfully and I even hope Congress-
man Hyde will see the light and come see us.

I will be happy to come visit you, even in Chicago.
Mr. HYDE. I would love to take you through Chicago.
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Mr. JORDAN. I used to drive for the CTA, Chicago Transit Au-
thority, and I know a little bit about it.

Mr. HYDE. Fine; we'll both pray for each other.
Mr. EDWARDS. Counsel, Ms. Gonzales.
Ms. GONZALES. Under the proposed change, is there a distinction

that would occur, in that under the act, if there is potential racial
gerrymandering or the like, it can be brought to the attention of
the Department of Justice and administratively taken care of
quickly, rather than as in the proposed change, requiring that you
have to go to court?

Mr. JORDAN. That's my understanding from what these nice
lawyers next to me say about the case and I accept their word.

Ms. JONES. Under section 5, the preclearance is an effective
administrative procedure, where we could get justice quickly. In
looking at Mr. Hyde's bill and his language to add a new section
12(g), to the act and let section 5 expire, under his provision, you
would have to go into court on a case-by-case basis and engage in
long, protracted litigation, costing a lot of money.

Mr. HYDE. Will counsel yield to me?
Ms. GONZALES. Yes.
Mr. HYDE. You have fairly stated the difference, but I have a

preference for court proceedings -where the rights and rules of
evidence and burdens of proof have a full play. I think more justice
for both sides is available there.

Yes, you can get quick justice in an administrative proceeding
with one man sitting behind the desk, but I think we have a court
system to adjudicate rights under the rule of law.

I am for all the rights for all the parties that a court proceeding
can provide. When they are with you, it's great, but when they are
against you, you may want someone more impartial.

Mr. EDWARDS. Mr. Sensenbrenner.
Mr. SENSENBRENNER. No questions.
Ms. JONES. Just in responding to Mr. Hyde's discussion- on the

courts: Even under the act now, the judicial process is there, be-
cause after an objection is entered from the Justice Department,
one can always go to court.

Mr. HYDE. Come up to the District of Columbia and go to court
here and sustain a burden of proof that you are not discriminated
against.

Ms. JONES. At this point, you still have a preclearance provision
and the court option is there.

Now, if you want to discuss the court option after the preclear-
ance provision, that's a different matter.

One of the things we have been talking about is the tremendous
burden in the courts. There has been a lot of jurisdiction, a lot of
discussion, a lot of legislation about the courts being overburdened,
and there is so much going on in the court.

The law is clearly established. The Justice Department has devel-
oped expertise, so there is no isolated bureaucrat sitting over
making some decisions.

Mr. HYDE. I am not philosophically opposed to preclearance, as
such. I would mandate preclearance where a pattern or practice
exists of voting rights abuses under section 3(c).
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I am against saddling it indefinitely on a certain few States.
That's my objection.

As far as the courts being overburdened, I can't think of any
more significant litigation than voting rights, and it requires the
dignity of a court process, rather than an administrative-judge.

Ms. JONES. There will be subsequent testimony on how effective
this administrative process is.

Mr. HYDE. There have been 35,000 submissions and 800 objec-
tions.

Ms. JONES. Those 800 objections can be equal really to 800 law-
suits, so, can you imagine what 800 lawsuits would have done inthe jurisdiction?

Also, we have a situation in Mississippi where it has taken some
17 years.

Mr. HYDE. 800 lawsuits over 17 years doesn't seem significant.
Ms. JONES. You are overlooking the deterrent effect of the exist-

ence of the preclearance.
Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Thank you, Mr. Chairman. This bill would eliminate

the minority language provision in the act as it stands today. Mr.
Rodino has introduced a bill (H.R. 3112) to extend the special
provisions of the Voting Rights Act, as well as the racial minority
provision.

Do you believe that these provisions ought to be considered sepa-
rately since the latter don't expire until 1985; or how do you think
the committee should judge them?

Mr. JORDAN. We feel they should view them jointly.
Mr. BOYD. Wasn't it the view of the Leadership Conference in

1975, that these issues should be viewed separately?
Mr. JORDAN. It is the view of Jordan in 1981, they should be

viewed jointly.
Mr. BOYD. Thank you. Thank you, Mr. Chairman.
Mr. EDWARDS. If there are no further questions, we thank Mr.

Jordan and his colleagues for being with us.
Mr. JORDAN. We thank you, too, Mr. Chairman.
[The statement of Vernon E. Jordan, Jr., follows:]

STATEMENT OF VERNON E. JORDAN, JR., PRESIDENT, NATIONAL URBAN LEAGUE,
INC.

Good morning, Mr. Chairman and members of the Subcommittee. I am Vernon E.
Jordan, Jr., President of the National Urban League, Inc. The National Urban
League is a 70-year old non-profit-community-service organization which has histori-
cally been concerned with seeking equal o portunities for all Americans in all
sectors of our society. Through our network of 116 affiliates nationwide we are
dedicated to educating the poor and minorities to their fundamental rights as
citizens of this country, advocating the enforcement of those rights when they are
neglected, and opting the erosion of those rights when they are jeopardized. I am
pleased today to discuss with you a law most fundamental to our democracy-The
Voting Rights Act of 1965.

Having been born and reared in Atlanta, Georgia, as a Southerner I know
personally that no right in all the Constitution's arsenal is more basic than the
right to vote. I know ow indispensable that right has been in including blacks in
the democratic process from which historically we have been excluded. The right to
vote has been directly related to our economic growth and the sense of self-worth
and dignity that blacks are beginning to gain in this country.

In the 1960's I was Director of the Voter Education Project of the Southern
Regional Council. As Director, I had first hand experience of how absolutely essen-
tial to Southern reform the Voting Rights Act was and must continue to be, to block
participation in the cause for political process.
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The Voting Rights Act and the Civil Rights Act of 1964 were great and rare
affirmations of equality. There is more, much more to be done before equality that
Americans have dreamed about is achieved. Those of us engaged in the struggle for
equal rights and equal opportunity know all too well that the gains made by black
Americans have been modest andindeed fragile. But if these times are not propi-
tious for moving ahead, let them not be ripe for moving backward.

We consider today two key but differing legislative initiatives that make that
issue an imminently momentous challenge. The first is H.R. 3112, introduced by
Representative Rodino (identical to S. 895 co-sponsored by Senators Mathias and
Kennedy), which extends the special. provisions of the Voting Rights Act and ad-
dresses the proof requirement of Section 2. The second is H.R. 3198, introduced by
Representative Hyde, which effectively repeals Section 5, one of the most essential
provisions in the Voting Rights Act.

THE NATIONAL URBAN LEAGUE POSITION

We in the National Urban League are here today to.express our strong uneguivo-
cal support for the extension of the Voting Rights Act. Given that major provisions
of the Voting Rights Act are slated to expire in August 1982, the National Urban
League believes that certain key elements must be included in that extension: (1) a
ten year extension of special provisions of the Voting Rights Act relating to race
and color; (2) a seven year extension of special provisions relating to language
minorities; and (3) the addition of a provision proscribing practices which result in a
denial or abridgement of the right to vote on account of race, color or membership
in a language minority.

KEY LEGISLATION

H.R. 3112 extends the special provisions relating to race and color and language
minorities to August 1992. Although the language minority provisions are not due
for expiration until 1985, this legislation would appropriately fix Sections 5 and 203
with the same expiration date, adding needed continuity to minority protections. An
extended date to 1992 would insure protection against discriminatory redistricting
after the next decennial census in 1990.

It also addresses the need to clarify voting discrimination law in light of recent
pronouncements in Mobile v. Bolden. Language would be added to outlaw proce-
dures which result in discriminatory effects as well as those with a discriminatory
purpose.AR. 3198, Representative Hyde's initiative, proposes to replace Section 5 with a

provision to impose a preclearance requirement anywhere in the country. Accord-
ingly, by effectively rescinding Section 5, H.R. 3198 renders enforcement of a nation-
wide preclearance provision nearly impossible.

SECTION 5-PRECLEARANCZ REQUIREMENT
Critics of the Act argue that it has served long enough, that the nation has

outgrown the need for it. They especially deem Section 5 obsolete, an anachronistic
and unfairly punitive burden that America should now correct.

But this counsel arises from what is and has been, the most mistaken and, in
many ways, the most harmful view there is of the American racial experience, i.e.,
the view that past racial injustices can be compensated for in a flash. But make no
mistake. The attitudes and interests that kept blacks, Hispanics and other minor-
ities away from the political process and political power were not built up in a flash,
but in massive detail over many generations. And make no mistake about how those
attitudes and interests permeated every component of the electoral structure of this
land.

In the holding of Rome v. United States, 446 U.S. 64 L. 2nd 119 (1980), the court
found that the federal preclearance requirement had not outlived its usefulness.
Justice Thurgood Marshall said of the 1975 extension" . . . Congress' considered
determination that at least another seven years of statutory remedies were neces-
sary to counter the perpetuation of 95 years of pervasive voting discrimination is -
both unsurp rising and unassailable."

Section 5, which has become the critical focus of the Act during the last decade,
was enacted pursuant to Congress' power under the 15th Amendment to legislate
protections against voting discrimination. This preclearance provision requires that
any new changes in voting or election procedures iniated by "covered jurisdic-
tions" must be approved or precleared by the Justice Department of the U.S.
District Court in Washington, D.C. It appropriately places the burden on heretofore
recalcitrant jurisdictions by requiring that new changes not be discriminatory in
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purpose or in effect. It specifically protects blacks and language minorities in
regions where their voting interests have been quelled.

Section 5 was enacted only after a century of near futile litigation in which
constitutional arguments failed to curtail adequately discriminatory electoral proce-
dures. It was enacted only upon Congress' long awaited recognition of the fact that
disenfranchisement takes many innovative f6rms. It came only after other civil
rights legislation was cleverly skirted or ignored and blacks and other minorities
still largely remained outsiders to the political process. For example, "After seven
years of court battles that began after the passage of the 1957 Civil Rights Act, only
37,146 of more than half a million Negroes of voting age were registered in 46
counties in which suits had been brought." I

Congress' anticipation of states' efforts to circumvent the Act's prohibition against
discrimination via literacy tests has been proven an astute and timely assessment.
For on the heels of the passage of the Voting Rights Act, scores of jurisdictions
attempted ostensibly innocuous alterations in electoral systems which were in fact
designed to dilute the black vote. In 1969, the Supreme Court addressed challenges
to Section 5's authority to reach such de facto discrimination. Allen v. State Board
of Elections, 393 U.S. 544, 569-70 (1969), dispelled notion that Section 5 was only
applicable to situations directed related to the right to vote with the announcement
that: "The right to vote can be affected by a dilution of voting power as well as by
an absolute prohibition on casting a ballot."

Even so, the establishment of sophisticated gerrymanders continued in jurisdic-
tions covered under Section 5 and still continue today.

We recognize, however, that parties in office try to remain in office and one way
of doing that is by making choices regarding election rules and district boundaries
in their favor. Some amount of that is no more than the normal working of a
representative political system. But what cannot be tolerated is any use at all of
that power to exclude particular classes of people from full access to the political
process and the fruits thereof.

However, where there has been a history of disenfranchisement of a group of
citizens based on race, political schemes must be evaluated in their local context.

Today diminution and dilution of existin voting patterns and practices must be
avoided at all costs. We must be vigilant and ever-mindful of sophisticated procedur-
al devices and schemes which effectively nullify equitable access to the electoral
process. What we currently face are 1980 versions of the pre-1965 poll tax and
literacy requirements. We see jurisdictions increasingly switching to at-large elec-
tions, redistricting, anti-single-shot laws,2 majority run-off requirements, and annex-
ation of areas heavily populated by whites. While some suggest that these methods
represent the normal rough and tumble of American politics, we, in the National
Urban League, believe otherwise.

In Mississippi, for example, there have been as many Justice Department objec-
tions to electoral changes since 1975 as there were between 1965-75. Reminiscent of
post-Reconstruction and malapportionment are recent attempts by 14 Mississippi
counties to gerrymander boundaries of county supervisors' districts. Section 5 prohi-
bitions and court challenges have rejected more than 30 attempts to switch to at-
large voting systems in Mississippi.

In North Carolina, the number of enactments concerning voting changes for all
100 counties from 1925 to 1940 number only half of the amount of voting changes
enacted since 1965. And those 193 enactments identified since the passage of the
Voting Rights Act pertain only to the 39 North Carolina counties covered by Section
5 as compared to the 100 counties concerned during disenfranchisement. 3

Section 5, however, is not, by any means, limited to Southern states. It in fact
applies to all or part of 23 states-including Alaska, Arizona, Hawaii and parts of
New England, spanning the four corners of this nation.

As a matter of fact, in New York, three covered counties-King, Bronx and
Manhattan-together encompass a larger population than any single Southern
state.

Voting discrimination cases continue to flourish in our courts, the large majority
of which relate to the dilution of the black vote. Currently, pending litigation for
the state of Mississippi, for example, includes that states' attempt to attain Section
5 approval of its "open primary' bill. The "open primary" bill would eliminate
party primaries and require a majority vote to win office. The end result of such a

I Bass, Jack, "Election Laws and their Manipulation to Exclude Minority Voters," 1981, p. 26.
' These are laws which mandate voting for one candidate for each available seat; violations

resulted in an elimination of that individual's ballot-a dilution of. the black vote in that many
knew that choices at the ballot boxes were limited to very few candidates.

I Suits, Steve, Southern Regional Council, "Blacks in the Political Arithmetic After Bolden: A
Case Study of North Carolina, p. 48.
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roposal, of course, would be that black candidates running as independents will not
ave a fair and equal opportunity to participate in the electoral process. Yet, the

bill has been submitted for Section 5 preclearance on four occasions and has met
three consecutive objections, and the battle continues.

Discriminatory redistricting schemes, however, continue to be a constant threat to
political equity since redistricting is an ongoing process. To address this ongoing
possibility of constitutional infringement, Section 5 has been targeted to those
regions which have historically legislated the disenfranchisement of black and other
politically-excluded minority populations. It is for this historical and demographic
reason that Section 5 focuses its energies and its resources where they are required
most. Indeed, 10 percent of submitted redistricting schemes have been rejected
already and the next decennial census will surely trigger more illicit submissions.

History has taught us that nothing short of Section 5 s requirement that a newly
drafted electoral scheme have a nondiscriminatory purpose or effect can insure the
protection guaranteed by the 15th Amendment.

As to the administrative burden on submitting jurisdictions, the Act requires only
correspondence by mail or phone while guaranteeing a decision from the Attorney
General in 60 days. In our view, such a requirement is not unduly burdensome in
light of the potential voting discrimination prevented and the thousands of voters
affected by each Section 5 objection.

Representative Hyde's proposal removes from the Justice Department this simple
effective administrative procedure and places an additional litigation burden on the
attorney general and the already over-burdened courts. I daresay that costs will
skyrocket, inefficiency will prevail, and justice will be delayed and therefore denied.

Wherever a pattern or practice of voting discrimination is found, this proposal
which will require a finding by a court of a violation, dilutes the Department of
Justice's ability to enforce Section 5 at all. At any rate, H.R. 3198 is redundant in
that Section 3 of the Voting Rights Act already addresses the preclearance require-
ment for uncovered jurisdictions.

SECTION 2-NONDISCRIMINATION IN VOTING

But while we recognize the efficacy of Section 5's reach to designated jurisdic-
tions, we also recognize the fact that this special provision is not enough. Section 2
of the Voting Rights Act is a permanent provision covering all states. And though it
mirrors the 15th Amendment s guarantee of the right to vote, we know that is not
enough. We must now push to synchronize basic voting discrimination law to
parallel what we know to be integral to the right to vote. Both H.R. 3112 and H.R.
3198, we believe, appropriately address this issue.

Mobile v. Bolden makes necessary the amending of Section 2. The 15th Amend-
ment does not establish any test of purpose; it says categorically that no one shall,
on account of race or color, be denied the right to vote. It assumes-and indeed how
could it not?-that the fact of denial is evil enough, without inquiry into the minds
and intents of the deniers. And before Mobile v. Bolden, no one seriously doubted
that the Voting Rights Act operated on that same basis. But to whatever extent the
Supreme Court in Mobile v. Bolden may have implied that voting is not one of the
fundamental constitutional rights protected by strict judicial scrutiny, we can only
conclude that such an opinion flies in the face of American history.

We know that whenever blacks have had the freedom to vote-at any time in
history-that right has been granted and enforced by the federal government. Out
of Reconstruction came the 15 Amendment and the Enforcement Act of 1870, which
outlawed all manner of discrimination in federal elections. The South's reaction was
intimidation and physical force, exemplified by the Mississippi Plan-armed militia
that operated with the sole purpose of restricting the black vote. After Reconstruc-
tion, Southern states turned to "understanding" and literacy tests, "grandfather
clauses" and property qualifications, poll taxes, gerrymandering and white primar-
ies to effect the near complete disenfranchisement of blacks. The Enforcement Act
lay largely dormant in the fact of manipulative regional schemes and the Supreme
Court's apparent acquiescence in Plessy v. Ferguson. It was only after Brown V.
Board of Education and the passage of 1957 Civil Rights Act-after nearly a
century-that serious enforcement mechanisms began to take shape.

But even as late as 1981, a Southern judge acknowledges that frailty of unprotect-
ed rights, no matter how fundamental! In Lodge v. Braxton, 639 F2d 1381 (1981) N.
46, considering a challenge to an at-large voting system brought by blacks in Burke
County, Georgia, Judge Fay, in writing for the Court, stated: 'The problems of
blacks in Burke County should not be viewed in a vacuum. The present treatment
of blacks in the South is directly traceable to their historical position as slaves.
While many individual political leaders have attempted to bring meaningful re-
forms to fruition, it is equally true that the white communities, for the most part,
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have fought the implementation of programs aimed at integration with every device
available."

CONCLUSION

We cannot afford to differentiate between resons why the votes of blacks and
other minorities are short-changed or diluted: one reason is patently as bad as
another. It may be nearly impossible to get inside the heads of John Doe or Richard
Roe and pick out specific intent for specific acts. But it is not difficult to see the
social intent which lies behind and expresses itself in political structures and
processes which hold back what the Supreme Court once called "discrete and
insular minorities." Indeed, it is hard to avoid seeing it; only the singularly willful
can manage to do so.

Section 5's explicit requirement of nondiscriminatory effect as well as purpose
explains what architects of the Voting Rights Act had in mind when voting discrim-
ination was outlawed in 1965. It was generally understood that the clear unlawful-
ness of the denial of the right to vote, as expressed in the 15th Amendment and
Section 2, needed no further explanation. Now, however, since it has become neces-
sary to do so, we strongly urge the addition of language in Section 2 proscribing
practices which result in a denial or abridgement of the right to vote on account of
race, color or membership in a language minority.

Since the passage of the Voting Rights Act we have witnessed significant in-
creases in black voter registration as well as black elected officials. The abolition of
the poll tax, the presence of federal examiners, the ban of literacy test and objec-
tions to racial gerrymandering have allowed black voter registration to climb to
over 3.5 million and the election of over 2,000 black officials in Southern states.

But we also witness continuing plans to keep the black vote impotent. Since 1975,
the Justice Department has filed over 500 Section 5 objections to discriminatory
electoral systems. Seventeen years is not enough time to undo the ropes with which

'-America's minorities have for centuries been bound into powerlessness. Indeed,
were it not for the fact that coming back here every few years affords Congress the
chance to renew its commitment to equality, I would question an expiration date so
early 9s 1992. But, we all recognize the fact that these hearings represent both an
opportunity and a challenge-an opportunity to make a strong record based on the
presentations of various witnesses participating in all levels of voting rights activi-
ties; a challenge to all of you to show that you recognize the 20th century reality of
racism and discrimination which keep large segments of this nation's population
from full electoral participation.

Your questioning now and in the forthcoming weeks of hearings will not only
provide the guidance for your presentation to full Committee, but will undoubtedly
provide the framework for the Administration's formulation of its position to the
Voting Rights Act. The next few weeks of Subcommittee activities, then, take on
even greater significance.

I, therefore, strongly urge this Subcommittee to extend Sections 5 and 203 of the
-Voting Rights Act and bring Section 2 within the realistic bounds of enforcement,
where history demands it be. The minorities of this country have an inalienable
right to expect nothing less than fair and equal participation in the political
process. And I am sure that the members of this Subcommittee recognize that
nothing short of the recommendations we make here today will satisfy that right.

Thank you.

Mr. EDWARDS. Our next witness is Mr. Lane Kirkland, president,
AFL-CIO, a great American leader.

Mr. Kirkland, we welcome you. Without objection, your full
statement will be inserted in the record; and you may proceed.

[The statement of Lane Kirkland follows:]

STATEMENT OF LANE KIRKLAND, PRESIDENT, AMERICAN FEDERATION OF LABOR AND
CONGRESS OF INDUSTRIAL ORGANIZATIONS

Mr. Chairman, I am pleased to present the testimony of the AFL-CIO in behalf of
legislation to extend the Voting Rights Act of 1965. The AFL-CIO supported enact-
ment of that landmark legislation, of the extension of the original Act and of the
grfecting amendments that have been passed by the Congress. Today, we endorse

R. 3112, as introduced by the chairman of the Judiciary Committee, and urge its
enactment.

The Voting Rights Act, as President Lyndon Johnson reminded us on the occasion
of its signing into law, "flows from a clear and simple wrong. Its only purpose is to
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right that wrong. * * * The wrong is one which no American in his heart can
justify. The right is one which no American, true to his principles, can
deny ° * * ." Our national history, and the inevitable lingering consequences of
that history, made this Act necessary and make its continuation essential. We
cannot forget our failure for nearly a century to end the discriminatory denial of
citizenship rights or pretend that we have in fifteen years returned the situation to
what it would have been had there been no discrimination or had there not been a
long-term failure to correct that wrong.

In 1870; after brutal struggle, we amended our Constitution to provide that "The
right of citizens of the United States to vote shall not be denied or abridged by the
United States or by any State on account of race, color or previous condition of
servitude." In addition to enunciating the profound principle, the Amendment spe-
cifically authorized the Federal Government to enforce that principle through ap-
propriate legislation. And Congress was not slow to take up the task. In that same
year actions which obstruct the execise of the right to vote, whether by private
persons or public officials, were made a crime, and a year later Congress provided
for detailed federal supervision of the electoral process.

But, as we all know, times and concerns changed, and denial of the franchise
became a way of life in parts of the country. For 95 years, the promise of the
Fifteenth Amendment was honored in the breach, and this despite a long series of
court decisions striking down particular discriminatory practices and despite actions
by the Congress in 1957, 1960 and 1964 designed to facilitate court enforcement.
And so, as the Supreme Court summarized the Congressional purpose shown in the
legislative history of the 1965 Act:

"The Voting Rights Act was designed by Congress to banish the blight of racial
discrimination in voting, which had infected the electoral process in parts of our
country for nearly a century.

"Congress felt itself confronted by an insidious and pervasive evil which had been
perpetuated in certain parts of our country through unremitting and ingenious
defiance of the Constitution. • * Congress concluded that the unsuccessful rem-
dies which it had prescribed in the past would have to be replaced by sterner and
more elaborate measures in order to satisfy the clear commands of the Fifteenth
Amendment." (South Carolina v. Katzenbach, J88 US. 301, 808, 309, upholding the
Act's constitutionality.]

The law that emerged meets the classic tests of sound governance. Congress acted
in accord with and to advance our highest ideals. That action was in response to
clear and convincing evidence of a need to act. The present means for meeting that
need were adopted only after more conventional alternative means were tried and
found wanting. Even then the legislature acted with circumspection. Section 5 of the
Act, the sternestst" of its provisions, applies only to jurisdictions in which there
were barriers to exercising the franchise that in fact affected the extent of voter
participation. While it has been argued that this is a defect and that Section 5
should apply across the board, no one to my knowledge has adequately explained
how the law would then be administered or why over-extensive regulation in the
interest of simple symmetry is a virtue. Finally, the framers of the 1965 Act took
pains to devise and enforcement system that is simple and speedy. Under Section 5,
the heart of the Act, a covered jurisdiction sends to the Attorney General a copy of
the voting law that jurisdiction wishes to follow and material on the law's purpose
and effect. The Attorney General must reply within 120 days; if his response is that
the law meets the Act s requirements, that is the end of the matter; if not, the
jurisdiction may seek a declaratory judgment from the federal courts. That is an
example of administrative efficiency that meets the standards of the sternest critics
of government.

It is not surprising then that there is near universal agreement that the Act has
been the most successful of this country's civil rights laws. Blacks and the language
minorities protected by the bilingual provisions are now participating in political
life in greatly increased numbers, both as voters and as candidates. But that
relative success does not mean that our nation has reached a state of grace. How
much remains to be done is evident from the statisitics alone: Section 5 has been in
force for 15 years. Pursuant to its requirements that covered jurisdiction clear with
either the Attorney General or the federal courts every proposed change in voting
laws or priactices, more than 800 such proposals have been rejected. Even if we
assume that in some instances the discriminatory effect was inadvertent, it is
evident that there remains a solid determination in some quarters to block equality
of voting rights.
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Indeed, in one state-Mississippi-since 1975 there have been as many Section 5
Attorney General objections to proposed discriminatory changes in voting laws as
there were in the previous ten years of the Act's existence.

Statistics, of course, are only a lifeless summary of a living reality. Numbers
cannot gauge the depth and range of emotion-the will for power, the fear of those
who are different, the racial class and cultural antagonism-expressed in laws
restricting the right to participate in political life. Nor can numbers measure the
effects of 95 years of exclusion from the right to vote and the right to run for office,
of 15 years of effective remedial action, or of an abrupt end to that effective remedy.
But those numbers, as well as common sense, are sufficient to warn us that we are
discussing today's problem not yesterday's, and that it is far more likely than not
that to end or weaken this law is to endor to weaken the civil rights of the blacks
and language minorities the law now protects.

How then should the Congress approach the question of continuing or abandoning
the Act? We believe the Act itself provides the answer. Section 5 places the burden
on the submitting jurisdiction to show that its proposed change "does not have the
purpose and will not have the effect" of denying or abridging the right to vote on
account of race or color or membership in a language minority. Under this provi-
sion, those whose laws and practices have discriminated in the past must demon-
strate that they do so no longer.

We suggest that Section 5 provides a fair and reasonable principle to apply in the
present debate. We submit the burden should be put on those who would limit or
repeal the Act to prove their case. Let them demonstrate that the legacy of nearly a
century of rights ignored has been wholly overcome, that the lemons of 1870-1965
concerning the inadequacy of the right to sue after a change in voting laws no
longer applies, and that these few years of adequate response by the federal govern-
ment have brought about such a total change of heart that such a response is no
longer needed. Or, if they seek changes under the soft euphemism of perfecting
amendments, let them demonstrate that their proposal provides stronger safeguards
for civil rights than the present system. We do-not believe that the opponents of the
Act are able to carry this burden, but we deeply believe that it is theirs to carry.

TESTIMONY OF LANE KIRKLAND, PRESIDENT, AFL-CIO; AC-
COMPANIED BY RAY DENISON; LEGISLATIVE DIRECTOR, AND
LAURENCE GOLD, ASSOCIATE GENERAL COUNSEL
Mr. KIRKLAND. Thank you, Mr. Chairman. I am joined by Ray

Denison on my left. He is the legislative director. On my right is
Larry Gold, associate general counsel.

Mr. Chairman, I am pleased to present the testimony of the
AFL-CIO in behalf of legislation to extend the Voting Rights Act of
1965.

The AFL-CIO supported enactment of that landmark legislation,
of the extension of the original act and of the perfecting amend-
ments that have been passed by the Congress.

Today, we endorse H.R. 3112, as introduced by the chairman of
the Judiciary Committee, and urge its enactment.

The Voting Rights Act, as President Lyndon Johnson reminded
us on the occasion of its signing into law, "flows from a clear and
simple wrong. Its only purpose is to right that wrong. The wrong is
one which no American in his heart can justify. The right is one
which no American, true to his principles, can deny."

Our national history, and the inevitable lingering consequences
of that history, made this act necessary and make its continuation
essential.

We cannot forget our failure for nearly a century to end the
discriminatory denial of citizenship rights or pretend that we have
in 15 years returned the situation to what it would have been had
there been no discrimination or had there not been a long-term
failure to correct that wrong.
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In 1870, after brutal struggle, we amended our Constitution to
provide that "The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by any
State on account of race, color or previous condition of servitude."

In addition to enunciating that profound principle, the amend-
ment specifically authorized the Federal Government to enforce
that principle through appropriate legislation.

And Congress was not slow to take up the task. In that same
year, actions which obstruct the exercise of the right to vote,
whether by private persons or public officials, were made a crime,
and a year later, Congress provided for detailed Federal supervi-
sion of the electoral process.

But, as we all know, times and concerns changed, and denial of
the franchise became a way of life in parts of the country.

For 95 years, the promise of the 15th amendment was honored in
the breach, and this despite a long series of court decisions striking
down particular discriminatory practices and despite actions by the
Congress in 1957, 1960, and 1964 designed to facilitate court en-
forcement.

And so, as the Supreme Court summarized the congressional
purpose shown in the legislative history of the 1965 act:

The Voting Rights Act was designed by Congress to banish the blight of racial
discrimination in voting, which had infected the electoral process in parts of our
country for nearly a century.

Congress felt itself confronted by an insidious and pervasive evil which had been
perpetuated in certain parts of our country through unremitting and ingenious
defiance of the Constitution.

Congress concluded that the unsuccessful remedies which it had prescribed in the
past would have to be replaced by sterner and more elaborate measures in order to
satisfy the clear commands of the 15th amendment.

The law that emerged meets the classic tests of sound gover-
nance. Congress acted in accord with and to advance our highest
ideals.

That action was in response to clear and convincing evidence of a
need to act. The present means for meeting that need were adopted
only after more conventional alternative means were tried and
found wanting.

Even then, the legislature acted with circumspection. Section 5 of
the act, the sternest of its provisions, applies only to jurisdictions
in which there were barriers to exercising the franchise that, in
fact, affected the extent of voter participation.

While it has been argued that this is a defect and that section 5
should apply across the board, no one, to my knowledge, has ade-
quately explained how the law would then be administered or why
over-extensive regulation in the interest of simple symmetry is a
virtue.

Finally, the framers of the 1965 act took pains to devise an
enforcement system that is simple and speedy. Under section 5, the
heart of the act, a covered jurisdiction sends to the Attorney Gen-
eral a copy of the voting law that jurisdiction wishes to follow and
material on the law's purpose and effect.

The Attorney General must reply within 120 days; if his response
is that the law meets the act's requirements, that is the end of the
matter; if not, the jurisdiction may seek a declaratory judgment
from the Federal courts.
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That is an example of administrative efficiency that meets the
standards of the sternest critics of Government.

It is not surprising then that there is near universal agreement
that the act has been the most successful of this country's civil
rights laws.

Blacks and the language minorities protected by the bilingual
provisions are now participating in political life in greatly in-
creased numbers, both as voters and as candidates.

But that relative success does not mean that our Nation has
reached a state of grace. How much remains to be done is evident
from the statistics alone: Section 5 has been in force for 15 years.

Pursuant to its requirements that covered jurisdiction clear with
either the Attorney General or the Federal courts every proposed
change in voting laws or practices, more than 800 such proposals
have been rejected.

Even if we assume that in some instances the discriminatory
effect was inadvertent, it is evident that there remains a solid
determination in some quarters to block equality of voting rights.

Indeed, in one State-Mississippi-since 1975, there have been as
many section 5 Attorney General objections to proposed discrimina-
tory changes in voting laws as there were in the previous 10 years
of the act's existence.

Statistics, of course, are only a lifeless summary of a living
reality. Numbers cannot gauge the depth and range of emotion-
the will for power, the fear of those who are different, the racial
class, and cultural antagonism-expressed in laws restricting the
right to participate in political life.

Nor can numbers measure the effects of 95 years of exclusion
from the right to vote and the right to run for office, of 15 years of
effective remedial action, or of an abrupt end to that effective
remedy.

But those numbers, as well as common sense, are sufficient to
warn us that we are discussing today's problem, not yesterday's,
and that it is far more likely than not that to end or weaken this
law is to end or to weaken the civil rights of the blacks and
language minorities the law now protects.

How, then, should the Congress approach the question of con-
tinuing or abandoning the act? We believe the act itself provides
the answer.

Section 5 places the burden on the submitting jurisdiction to
show that its proposed change "does not have the purpose and will
not have the effect" of denying or abridging the right to vote on
account of race or color or membership in a language minority.

Under this provision, those whose laws and practices have dis-
criminated in the past must demonstrate that they do so no longer.

We suggest that section 5 provides a fair and reasonable princi-
ple to apply in the present debate. We submit the burden should be
put on those who would limit or repeal the act to prove their case.

Let them demonstrate that the legacy of nearly a century of
rights ignored has been wholly overcome, that the lessons of 1870-
1965 concerning the inadequacy of the right to sue after a change
in voting laws no longer applies, and that these few years of
adequate response by the Federal Government have brought about

83-679 0 - 82 - 3 (pt.1)
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such a total change of heart that such a response is no longer
needed.

Or, if they seek changes under the soft euphemism of perfecting
amendments, let them demonstrate that their proposal provides
stronger safeguards for civil rights than the present system.

We do not believe that the opponents of the act are able to carry
this burden, but we deeply believe that it is theirs to carry.

Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you very much, Mr. Kirkland, for splendid

testimony.
The gentleman from Illinois, Mr. Washington.
Mr. WASHINGTON. Thank you, Mr. Chairman.
I too, Mr. Kirkland, want to commend you for a very precise,

very emphatic and well-placed statement.
I also want to extend my appreciation to you for being one of the

first to jump in the breach and take this President on in terms of
his budget duts.

You stood tall and the fact is you have not hesitated, you jumped
right in there, as you usually do. I appreciate that.

Would you comment on the colloquy that has been going on
between Mr. Jordan and Mr. Hyde?

Mr. KIRKLAND. Yes, sir, I think I recall it.
I think the preceding can be summed up in a remark by a

former Governor of the Southern States to the effect, Mississippi
Governor James Coleman said in 1960: "Any legislature can pass a
law faster than the Supreme Court can erase it.'

I think this sums up in a nutshell the essence of the problem. We
all know the history of the series of devices, many of them ingen-
ious and creative, designed to preclude effective participation by
blacks in political life.

That ingenuity is capable of keeping a few steps ahead of the
process of litigation, I believe.

It was not for no reason at all, that this administrative process
was substituted for the process of litigation. We have had experi-
ence with the process of litigation and the consequences of that led
to the decision to impose this administrative process. And for a
very good demonstrated reason.

Mr. WASHINGTON. Is it a fact, they have used that judicial proc-
ess as a dodge and as an attempt to ferret out the proponents of
civil rights and exhaust their reservoir of talent and funds?

Mr. KIRKLAND. I think many, many years of history, going back
to 1970, certainly supports that.

Mr. EDWARDS. I think it is a very important point the witness
just made as to the remedies provided, where there were those
denials of the right to vote, including gerrymandering.

However, the lawsuits were so expensive, the ranks of lawyers
for the Attorney General's office was too thinly spread throughout
the covered jurisdictions, that by the time the appeal process was
over, the elections were long gone.

So, that was the reason--
Mr. KIRKLAND. Some other device might be substituted with the

same effect, which would again require protracted litigation.
Mr. EDWARDS. Very good point.
Mr. Sensenbrenner?
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Mr. SENSENBRENNER. Thank you, Mr. Chairman.
I would like to ask you, Mr. Kirkland, if you have any sugges-

tions on how the preclearance machinery in section 5 of the act can
be expedited in response to some of the complaints we have heard
on its application, both today and prior to today?

Mr. KIRKLAND. I am not familiar with the complaints you are
referring to, sir. The law provides for a time limit on a decision by
the Attorney General, I believe, 60 days and another 60 days if
further information is needed and termination after that.

So the maximum period of delay is 120 days under the act. It
seems to me, that's a rather expeditious procedure.

Mr. SENSENBRENNER. Thank you. I would also like to ask you,
Mr. Kirkland, if the AFL-CIO would be supportive of some change
in the bilingual ballot requirements that are presently contained in
section 203 of the act?

Before hearing your answer, let me say that I certainly have no
objection to printing ballots in foreign languages, if there is a
substantial demand for those ballots on the part of the voter.
However, we have seen cases in a number of jurisdictions where
thousands of foreign-language ballots have been printed and only a
handful of those ballots have been requested by voters who come to
vote.

As a result, there has been substantial opposition to further
extension of this portion of the act by representatives who serve
those particular jurisdictions.

Don't you think that we could get by this objection by utilizing
the use test, that if a certain percentage of the foreign-language
ballots were specifically requested, then-the local jurisdiction would
still have to print them, but if only a small percentage of those
ballots is requested, then the local jurisdiction would no longer
have to print them?

Mr. KIRKLAND. Well, sir, I would be reluctant to offer any sugges-
tions that would tend to dilute the impact of the act. I think the
problem in terms of language minorities remains how to encourage
and facilitate greater participation and not to overcome that objec-
tive-allow considerations of printing costs or inconvenience to
overcome those objectives.

We spend a great deal of time in our efforts to encourage greater
participation in the political process on the part of our members
and asserting the proposition that one vote counts.

We repeatedly illustrate that by going into elections that were
swung by one or two votes. So, I am not impressed by the proposi-
tion that only a handful of people might be discouraged from
voting by making it more difficult to get the ballots printed in
their language.

That handful is very important to our democratic process.
Mr. SENSENBRENNER. I have seen statistics that one district in

California, 25,000 to 30,000 ballots were required to be printed in
the Spanish language and at the election only 50 to 60 people
showed up to use those ballots.

Mr. KIRKLAND. Not doing it might have disenfranchised those 50
to 60 people. I think the expense is worth it to make it possible for
them to exercise their rights.
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Mr. SENSENBRENNER. Do you know of any national or local union
affiliated with the AFL-CIO which is forced to comply with the
similar requirements?

Mr. KIRKLAND. I would have to turn to my counsel for that.
Mr. GOLD. I am aware of at least one decision by a court in

California requiring a union to conduct an election bilingually.
Aside from that, there are organizations in our ranks that.un-
doubtedly have taken that step on their own.

Mr. SENSENBRENNER. In the instance you cite, the union did not
do it voluntarily, it was compelled to by a court order.

Mr. GOLD. Yes.
Mr. SENSENBRENNER. Do you know of any that print ballots, as a

matter of course, in foreign languages predominant in that union?
Mr. GOLD. You are asking for information I do not have at this

time.
Mr. SENSENBRENNER. I would appreciate it if you could look into

that and supply the subcommittee with the information.
I yield back the balance of my time.
Mr. EDWARDS. Mr. Lungren.
Mr. LUNGREN. No questions.
Mr. EDWARDS. Ms. Gonzales?
Ms. GONZALES. Mr. Kirkland, are you aware the Department of

Justice guidelines require jurisdictions to only provide whatever
bilingual assistance, either oral or written, is actually required?

So, in fact, if in a particular jurisdiction they find they are
serving a particular Hispanic or other language minority popula-
tion, which does not need bilingual assistance they, don't have to
provide it?

Is that your knowledge of how the Justice guidelines are applied?
Mr. KIRKLAND. As I understand, I am sure it is done in a practi-

cal way.
Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Under section 5, the mechanism which applies to the

1964 census, is it possible under any circumstance whatsoever, for
a covered jurisdiction to escape mandated preclearance, under sec-
tion 5?

Mr. KIRKLAND. I suppose not.
Mr. BOYD. Where then is the incentive for the system to improve

its electoral process?
Mr. KIRKLAND. In the law, sir.
Mr. BOYD. Where, Mr. Kirkland?
Mr. KIRKLAND. In the requirement.
Mr. BOYD. If the jurisdiction can't escape the requirement,

where, then, is the incentive?
Mr. KIRKLAND. I am not sure what you mean, sir. You are going

over my head.
It seems the law itself provides an incentive for providing a

system of vdting laws that doesn't discriminate; and assures that is
the case.

Mr. GOLD. I would just add, it seems to me, the supposition of
your question is that the only incentive to do right is to escape the
preclearance mechanism.
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I think an alternative premise is that an effective remedial
system, a preclearance system which allows sound changes to go
into effect and precludes unsound changes from going into effect,
could be a very useful incentive for improvement of voting rights.

Mr. BoYD. Hypothetically, if improvements are made voluntarily
in jurisdictions covered by the amendment and if the jurisdictions
establish a process which is better than any other in the country,
they still are unable to escape compliance, aren't they?

Mr. GoLD. That is correct. It seems to me and I misunderstand
your intent. It seems to me, the point raised is similar to the point
raised when Mr. Jordan was asked when section 5 would have to
expire.

His answer was not within 10 years. I guess we would associate
ourselves with that answer.

Mr. BoYD. Thank you.
Mr. EDWARDS. Mr. Lungren.
Mr. LUNGREN. Thank you, Mr. Chairman, Mr. Kirkland and

others for being here. I apologize for not being here, Congress
schedules things many, many weeks in advance and then there are
some weeks we have nothing.

Mr. KIRKLAND. Some of the things you scheduled, I would just as
soon you didn't.

Mr. LUNGREN. After going through your testimony and consult-
ing with some who have been here throughout, my question is this:
I am not that old, but I remember the 1960 elections and I read the
famous book by Theodore White, talk about the widespread vote in
Illinois that might make a difference in a presidential election.

I have relatives still living in the Chicago area and without
besmirching any particular area, it is fair to say, that Cook County
has been accused of many, many things, including votability of
many of its residents.

Was the law originally enacted because of historic abuses in the
electoral process such as exist in Cook County, which also has a
history?

Mr. KIRKLAND. In the first place, I would suppose they are reach-
able by law in Cook County. The Voting Rights Act was addressed
to particular historic abuses and the historic pattern of the depri-
val of citizens of this country of their right to vote.

We believe that still continues to be a problem and still contin-
ues to be the factor which led to that systematic abuse and depri-
val of the vote for black citizens in areas where they represented a
substantial part of the population.

That protection is still needed and it ought not to be diluted by
attempting to make this act a bill to deal with all possible conceiv-
able abuses of voting practices in the country.

Mr. LUNGREN. I have no problem with the original premise you
stated, the historical basis of this, and if there is continued evi-
dence of discrimination against people of color because of inability
to register and participate in the process, I don't disagree with
that.

But it seems if voting rights are a fundamental proposition, it
should be so without regard to jurisdiction. Whether or not vote
fraud exists with a specific intent or whether it exists institutional-
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ly because of political powers that be, that ought to be of concern
to us.

I am not saying extend it nationwide, but in areas where there
have been historical instances of abuse, it seems we would want to
extend the act to those areas.

Mr. KIRKLAND. Pardon me, sir, I continue to regard that proposi-
tion as a means of diluting the effectiveness of the law for the
purpose for which it was intended.

Mr. EDWARDS. Any further questions?
Mr. HYDE. I do apologize for having to leave.
I notice in your statement and in the previous witness' state-

ment, it was argued that section 5 should not be applied across the
board nationwide, for many reasons, if at all. It would be adminis-
tratively impossible to administer, but most importantly, it would
be unconstitutional.

It wa9F the history of voting rights abuses which provided the
rational basis for applying the act. So, I wish we could dispel that
notion that anybody who wants to can just apply it nationwide,
strengthen it to death, in other words.

If a pattern of abuse exists, then preclearance would be a remedy
anywhere in the country. That doesn't seem to me to be all that
unworkable. -

Then we do have section 3(c), which covers the isolated instance
anywhere in the country. It is mandatory preclearance, continuing
to keep a few States in a subordinate standard, that I have diffi-
culty with.

But I think the act will be very effective and we do have a
problem on the other side of the Rotunda in getting something
acceptable.

But I have no quarrel with anything you have said.
Mr. KIRKLAND. I don't regard the fact of the application of these

criteria as to preclearance directing the attention of this act to
several States in the South, as a handicap to those States.

I think it is a help to those States. I, like Vernon Jordan, grew
up in the South and have some familiarity with attitudes and
practices that have prevailed in the past.

I think I understand the delicate nature of the confidence of
black citizens in the South, and the rights assured them under this
act would be upset if it were not extended to full force.

The fact is, for generations in many of those States, the white
establishment acted to deprive black citizens of their rights.

Mr. HYDE. That's stipulated.
Mr. KIRKLAND. That led to the results which constitute the crite-

ria for imposing the preclearance requirement.
Now, I think it is a great help and advantage to those States in

living up to their responsibilities toward all their citizens and to
safeguard those States from a regression to a time when a certain
element of those States' abuse the law and deprive people of rights
so as to pervert the political process in those States.

Mr. HYDE. There is no point in you and I arguing about this. I
think your position is very clear. I just assert that if the preclear-
ance section is dissolved, in its place, what I am suggesting is if
there is a pattern and practice then preclearance could be im-
posed-must be imposed for 4 years anywhere in the country.
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That is not such an adulteration of the totality of this act, which
is still going to be in force and effect, as to invite regression.

There are still criminal penalties; the courts are still there. Yes,
it is a less stringent or strident, one might say, format, than we
have now; but give some credit to-history and for 17 years of good-
faith effort.

These things are all relative. Things may not be what you and I
would like them to .be in the South, but they are vastly different
from what they were.

I do not disagree with what you have said. You made a fine
statement, and we shall do the best we can.

Mr. KIRKLAND. Our position is that the law has been a successful
law, it is an effective law as now written, that it works with
minimum bureaucratic delay, and works expeditiously and at a
modest cost in manpower and time. I would not like to see a law
that I think has been so well designed to serve its purpose weak-
ened, and I have to regard your suggestion as a weakening of it,
and it transfers the burden of responsibility--

Mr. HYDE. To the complainant, something not unusual in Ameri-
can jurisprudence.

Would you keep it in perpetuity? Do you have a timeframe as to
when you would let them out of the penalty box?

Mr. KIRKLAND. I agree with Congressman Washington. It is a
good law, one of those rare laws that works clearly and expedi-
tiously, and no one is deprived of access to the court.

Mr. HYDE. No parole, no salvation whatever.
Mr. KIRKLAND. I do not share the view that enactment of this

program is a slur.
Mr. HYDE. You characterize a different standard for some States

than others as a mere lack of legal symmetry, rather than equality.
Mr. WASHINGTON. Will the gentleman yield?
Mr. HYDE. Absolutely.
Mr. WASHINGTON. I think it is perfectly necessary in order to

provide certain standards. What triggered the standard is a pattern
of certain States abusing the right to vote. The distinction has been
made historically.

Mr. HYDE. I concede the pattern was there, but that was 17 years
ago. I think my friend will agree with me that voting rights abuses
have occurred and do occur outside the South.

Mr. WASHINGTON. Subsequent witnesses will indicate the number
of cases that have occurred. I would suggest my colleague hold in
abeyance your position until you hear this testimony.

Mr. HYDE. I will keep as open a mind as the gentleman will.
Mr. KIRKLAND. I would compromise with you, Mr. Hyde. I would

be willing to accept 95 years of application of this law. That is the
period of history that led to its creation.

Mr. HYDE. No wonder there is a little difficulty with organization
in the South. I do not think all the States are good and some are
bad. I think at some point due process of the law ought to apply to
everybody, and that includes States as well as people. To keep a
whole group of States in a second-class status, it just gives me
difficulty. But we disagree, and so be it. i . do

Mr. KIRKLAND. I simply do not read that into it. I do not regard
South Carolina, my State, as a second-class State because it lives
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with this law. In fact, I think the law has helped it to come into
first-class performance of its duties to its citizens, and I doubt very
seriously that would have occurred in its absence or would have
survived the weakening or elimination of this law.

Mr. HYDE. I agree, the law has proven itself. We agree on that. I
am just saying now, at some point, let us treat South Carolina the
same as Nebraska in terms of its ability as a sovereign State to
pass laws concerning its citizens, but let us keep remedies in the
law if they abuse those rights.

Mr. EDWARDS. Any further questions? If not, Mr. Kirkland and
your colleagues, we thank you very much for a splendid presenta-
tion.

Our next witness is William Velasquez, executive director of the
Southwest Voter Registration Education Project.

Without objection, your statement will be placed in the record.

TESTIMONY OF WILLIAM VELASQUEZ, EXECUTIVE DIRECTOR,
SOUTHWEST VOTER REGISTRATION EDUCATION PROJECT
[SVREP], ACCOMPANIED BY ROLANDO L. RIOS
Mr. VELASQUEZ. Thank you, Mr. Chairman.
My name is William C. Velasquez and I am the executive direc-

tor of the Southwest Voter Registration Project [SVREP]. SVREP
is a nonpartisan 501(cX3) voter registration project working in the
States of California, Arizona, New Mexico, Utah, Colorado, and
Texas. We have conducted 336 voter registration campaigns in
these States since 1975. In addition, we have undertaken an exten-
sive series of studies designed to measure the Hispanic participa-
tion in the political process and explore the impediments to full
participation.

Accompanying me is Mr. Rolando Rios, counsel.
It was a simple idea to work in the Southwest, to register the

unregistered people, which includes Mexican Americans and
blacks, and try to raise the registration up to the national average;
also, to do the same thing in turnout. So the idea is a simple idea,
to get Mexican Americans, Indians, blacks, and those from the
aging community, those are the principal areas we work in, get
their registration up to national average and get their turnout to
the national average.

The process, however, has gotten to be pretty tough. In the last
couple of years, we had to hire an attorney. We are a low-overhead
organization. In the last 5 years I organized a bunch of cities
myself. We have one secretary, one attorney, one research director,
one communications director, one of everything. So, it is an oner-
ous problem for us to have to hire a lawyer, but in order to do an
effective job of registration in the Southwest, you need a lawyer.
Let me explain what I am talking about.

Before we began, the idea was to find out why is it that Mexican
Americans do not participate? Is it because we are uneducated? Is
it because we are unsophisticated? Is it because we do not care? Is
it because we do not care about this country? Maybe some of you
think that. As a matter of fact, I have got to admit in the back of
my mind, I thought the same thing, that maybe we just do not care
about the political process, and I am making a blanket statement,
that when we began this thing, I thought we might not be that
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sophisticated and did not appreciate the importance of participat-
ing in the American electoral process.

As we began conducting those 336 campaigns, we started
seeing-I started changing my mind. The reason I changed my
mind is because in many of those areas, and I will start naming
them, if you want me to name a whole number of those, we will do
that, it was not possible to win. Let me start off with a couple of
things that we had to do in order to find out what we had to do in
order to be effective.

For several years, the last 5 or 6 years there was a lot of activity
in the Chicano community, strikes, boycotts, students were walking
out of school. What was going on? We did a poll, 442 households,
the biggest problems facing Mexicans in the United States, that
was the question. The answers were business problems, bad schools,
education. As a matter of fact, this summer we are going to do that
study again, 1,200 households, do it all over the Southwest. But
when we began, the biggest problem was at the local level. The city
does not pave the streets in the Mexican part of town. Anybody
who travels the Southwest knows that. In Pecos, West Texas, what
will a Chicano with a degree do? He moves to New York, Washing-
ton, because he is not going to get a job with that, because if they
are not going to pave streets, put in drainage, when people get
drowned, they are not going to hire your son.

The biggest problems are at the local level. The biggest problems
that Mexican Americans say exist are at the local level, and the
biggest institutional problems are at the local level.

You will hear a lot of people coming up here the next few weeks
complaining about things. I am not complaining, I am explaining.
That is the way the rules are, and if you are not smart enough to
deal with those ideas-in Medina County, it has not been re-
districted since 1896. We had to go to court to get them to do it.
Can you imagine the effect? Medina County has never elected a
Chicano representative. You go down to that county, you are talk-
ing with the leadership in Medina County, they say we conducted
excellent registration drives, but have never been able to win. You
say why? After three or four beers, they start saying the real
problem is that our people do not appreciate the vote. This is the
Mexican American leadership saying that. They do not appreciate
the hard work we do. These are our own leaders saying that.

Our simple observation is, we cannot work in Medina County
because you are so outrageously gerrymandered. You cannot win.

Who cares if it is just one county. But the first 66 counties in a
row that we looked at were all gerrymandered against Mexican
Americans. That does not happen by accident.

We did not find one county in the State of Texas gerrymandered
for Mexicans. California is worse. Some of you will not agree, but
the 1970 census data did not have adequate information on Mexi-
can Americans. So, as a matter of fact the lines were drawn not
taking that into account. Exactly why, I think we were outrageous-
ly gerrymandered. It was done without us knowing what to do
about it.

Ladies and gentlemen, 128 counties throughout the Southwest
are gerrymandered against Mexicans, perhaps because of the redis-
tricting of 1970, perhaps because we did not have the resources to
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do something about it. Now, together with the Mexican American
Legal Defense Fund and a few others, we are working to remedy
that. We have sued counties and are currently negotiating with 47
jurisdictions. We have not lost a single case yet. I am not complain-
ing about that, I am just pointing it out to you.

Some of the other things that happened we are not going to
complain about either, but I have one big complaint I want to talk
about, so I will pass up on all these other things.

Just a few months ago in a city election for the first time in
history, this person had a decent chance for winning. There was a
record turnout. The election was so close that they started to take
a ballot box to the houses of ranchers to vote. We will not complain
about that, because we caught this and those votes are not any
good.

They also started letting people vote who were not registered to
vote. We are not going to complain about that, either.

They allowed Republicans to vote in a Democratic primary,
which is getting two shots at the Mexicans, but that is all right, we
are not complaining about that, either.

We are not even complaining when in Crockett County-every-
body is saying the ballot box is sacred. You have two keys, one for
the sheriff, one for the county clerk. You open that box, because we
suspect there are problems there and the ballots come out bundled
with rubber bands and all the Mexican surnames are on one side,
all the Anglos on the other. Somebody opened it, obviously. But we
are not going to complain about those things, because if we are not
smart enough to catch them, then it is our fault, and we will suffer
the consequences.

But I will complain, gentlemen, when the deck is stacked and we
cannot move. I have a one-person legal staff, one attorney. Do you
know how long it will take me to go into 128 counties? I will tell
you that some of these counties are easily won-you still have to go
to court. I will give you a small county, Refugio County. Or Ed-
wards County, which has 1,541 people living there. One county
commissioner represents 1,541 residents.

These things can be won, but 128 for one attorney? How long will
it take us to remedy the problem? What we are talking about here
is remedying the problem. You are going to say that what ought to
happen is maybe the Mexicans ought to register and vote. Let me
give you some examples. Fortunately, we have a statistical advan-
tage because we can extract data by computer.

In Texas, 1975, 488,000 Mexicans registered to vote. November
15, 1980, 798,000 registered to vote. It took us 100 years to register
488,000. With the passage of the Voting Rights Act, we have in-
creased it by 64 percent in 4 years. I know Texas very, very well. I
was raised there. I want to tell you now that is the principal
reason those politicians are against this act. In those west Texas
counties, I am going to tell you right now, elected office is a
patrimony that you hand over to your son or whoever you want. It
is theirs to give to whoever they want. Mexican Americans are
intruding into this process, and they are mad, and that is the
reason, gentlemen, they are against us.

As a matter of fact, I want to be so bold as to say that the
Mexicans are repeating a process that has occurred many times in
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this country. Think about it. Mexican Americans are intruding into
a process, patrimony, that was theirs, and now you have a new

element, and that element is an immigrant-type people coming to
this country.

Despite what we all know and think about this country, to the
immigrant groups, it is golden America; it is not golden California,
it is golden America. They come here because it is a country of
laws and it is a country that puts its money where its mouth is and
practices what it preaches. That is why this country is golden
America. They get to these areas like Texas and do not find it. This
country does not guarantee you nothing. If you fight for it, you can
get it. If we keep winning like this and the Voting Rights Act is
changed as some people are hoping, and we have to go to court in
all the 128 counties, can you imagine how long it will take to get
remedies now? Can you imagine how long the people will have to
wait to get these things done?

What I think is going to happen is for the first time you will find
immigrants not being able to be the new blood, to revitalize the
political process in the Southwest. All these cottonpickers and gar-
ment workers and all that and farmworkers, they are revitalizing
the political process in the Southwest, because they are voting and
doing away with the worst abuses. Now they have to start talking
about abuses instead of handing it over to their friends.

Mexican American people read and say it says in the Constitu-
tion this is the way it is supposed to happen or I will sue somebody
and get it done. The Mexicans are doing it now.

I think-y6u ought to recognize that now is the time for Mexicans
to do what your people did when they came over, to do the same
thing. We are going to do a good job. We are going to help keep the
Southwest true to the basic ideals that helped make this country.

I would hope the changes in the law are such that will not make
this kind of thing impossible.

That is all I have to say.
[The statement of Mr. Velasquez follows:]
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STATEMENT OF THE SOUTHWEST VOTER REGISTRATION EDUCATION PROJECT, PRESENTED
Bv WILLUAM C. VnlASQUEZ, ExscrmE DiREcroR

S1AM OF TESTIMfY

introduction:

My name is William C. Velasquez and I am the executive director of the

Southbest Voter Registration Education Project (SVREP). SVRW is a non-partisan

501(c)(3) voter registration project wrking in the states of California,

Arizona, New Mexico, Utah, Colorado, and Texas. We have conducted 336 vter

registration campaigns in these states since 1975. In addition e have

undertaken an extensive series of studies designed to measure the Hispanic

participation in the political process and explore the impediments to full

participation. %'NEP, together with the Mexican American Iegal Defense and

Educational Fund and other legal societies have sued, settled or are currently

negotiating with forty-seven (47) jurisdictions to remedy sowe of the more

outrageous gerrymandering we have found in the Southwest.

In the process of conducting the registration campaigns in the Southwest

and through the large number of court cases, we have found a great desire among

Hispanics to participate in the electoral process. The desires of the Hispanic

voter in the Southwest are much in keeping with what all Americans want, The

overvthlming majority of the requests for assistance from the field are to

impact the cities and the schools. Ckicanos in the Southwest want paved streets,

drainage, curbs and better schools. The tradition inthe vast majority of
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Southwestern cities is that the Mexican side of to-A is not paved, nuch less

provided adequate municipal services, and the schools in our side of town are

terribly inferior. Better municipal services and better schools consistently

rank as the top two priorities in all our work in the field and in our polls.

Unfortunately, it is at the local level that the greatest barriers are

found. For example, the first sixty-six counties that SVREP analyzed in

Texas mere all found to be gerrmandered against Chicanos at the countyy

Commissioner level. This, of course, is beyond the realm of statistical

probability and does not happen by accident. As many as 128 counties

throughout the Southwest may be gerrymandered at the County Oxrndssioner level

against Chicanos. In addition, there are 42 school boards in Texas with 50%

or more Chicano students and no Chicano elected official. Another 30 school

boards with 50% to 91.5% Chicano students have only 1 Chicano school board

member. The number of Chicano students must raise to an average of 89.1%

before Chicanos begin having appreciable representation at the school board

level. The reason for this is the at-large election scheme.

These structural barriers coupled with voting abuses documented by SVREP

such as letting people vote who aren't registered to vote, taking the ballot

out of the booth and to the homes of Anglo ranchers to vote in tight elections

etc., etc., etc.; make it virtually impossible to win.

It used to be much vrse.

In the last four years under the Voting Rights Act, Hispanics in the

Southwest have made excellent gains in voter registration. From 1976 to 1980

the number of Hispanics registered to vote in the state of Texas increased from

488,000 to 798,000, a sixty-four (64%) percent increase. There has also been

an increase in the number of elected officials. SVREP has documented a

twenty-nine point five percent (29.5%) increase Hispanics elected to office
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in the three years from 1976 to 1979. Dramatic increases in registration and

turnout have been noted in a number of areas where DWO has issued VRA letters

of objection. Crockett county , Texas, for example, now has a registration

iate of 95.2% among Chicanos, and 93.6% of the Chicanos registered turned out

to vote in a recent county commissioner race that was made possible by equitable

districting lines under section 5 of the VRA. Many other cities and counties

such as Victoria, Sonora, Dallas, Frio County, Crockett buntyy, Houston, and San

Antonio have been similarly affected.

The process that is unfolding before us is the process whereby America

integrates a people, an immigrant working class, into our democratic electoral

process. We have a long way to go; however, the progress afforded us-under the

protection of the VRA gives us cause for optimism. I would say that my optinmism

is not just for the Chicano people's political future, but for the future of our

country. Indeed, I feel very strongly that the struggles we have gone through

and those struggles of previous immigrant groups have helped this country stay

true to its basic ideals. And important among those ideals is that America is a

Just land of laws that practices what it preaches. That in fact a group from

humble circumstances can strive to and actually elect their own representatives.
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THz VOTING Riorrs Acr: ITs EFFCr IN TXAS

(By Rolando L. Rios, Director of Litigation)

I. InTRX1X=Iaq

To remain valid, our deTrcrat-ic goverrynert must permit all substantial

interest groups full and effective participation in the policy-making process.

With this ideal in mind, the Southwest Voter Registration Education Project

(SVFEP) was created in 1975 for the purpose of increasing the political

participation of minorities. Since then we have conducted over O4we- hundred

voter registration/education projects Urughout the Southwest. 1

Our grass roots work has made us acutely aware of the numerous devices used

by local officials to dilute the voting strength of minorities. This paper

will discuss the use of those devices in Texas and how the Voting Rights Act

(VM) is helping the minority orruzity protect itself from the discriminatory

devices.

I. IEVMI:

Chicanos constitute a large and growing interest grou in the Southest2,

oSVM onducts over 100 voter registration/education projectseach year at the
local level. We estimate over 450,000 persons have been registered since 1976 due
to our projects. A list of the crmmities we worked in is available uprn request.

2 7he following are 1980 census figures just released:

Total Spanish Origin Potential
State Population (S of Total) Voters*

Texas 14,228,384 2,985,643 (21.0) 1,492,822

Caiifornia 23,668,562 4,543,770 (19.2%) 2,271,885

New Meioo 1,299,968 476,089" (36.6%) 238,045

Colorado 2,888,834 339,300 (11.8%) 169,650

Arizona 2,717,866 440,915 (16.2%) 220,458

*Approxeti ons - •
1
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yet t ey suffer substantial underrepresentation at all levels of gve]i-ont.

More inVortantly, they have bwn excluded at the local level where their sheer

nuTbers and concentration should assure them substantial political sLrength,
3

To dismiss the dearth of local minority representation as being caused by

the lack of voter interest is to simplify the issue. The gerrymandering of

election districts, use of at-large election schemes, annexations and voter

intimidation are devices commonly used to dilute the voting strength of Chicanos.

These devices are effective and devastating in Texas where polarized voting
4 .

is pervasive and Chicanos live in concentrated areas.
5 

The result is continued

3
The following are the percentages of Chicano elected officials in 1978 in

selected areas of Texas governn*nt:

level of Government Percent of Elected Officials

State* 11.05%
County (Conmissicner & Judge) 5.98%
Municipal 4.90%
local School Boards 5.09%

*7he reason for the relatively high'representation at the state level is that
state legislative plans have been readjusted twice in the 1970's: Once
xrsuant to a declaration of unconstitutionality by the Supreme Court and a

second time pursuant to a letter of objection issued by the Department of
Justice. Both times the legislatively proposed plans were fourid to violate
the voting rights of minorities. See White v. YLe<ester 412 U.S. 755 (1973),
Graves v. Barnes 378 F. Sxqp 640 (1974) and objection letter issued by the
Department of Justice on 1-23--76.

4
The existence of polarized voting can be measured by considering a

nuTber of factors: First, our experience in analyzing numerous elections
throughout the state denrstrates various degrees of polarized voting. Second,
the Department of Justicd has issued 86 letters of objection in Texas; the
objections are scattered throughout Texas (See attached map All). Our
experience with Di indicates that before an objection is issued, polarized
voting mxst be found to justify its issuance.

%The concentration of Chicanos is suggested by a survey tool SVE uses
to measure the political behavior of Chicanos. In Texas there are 231 voting
precincts that are 80% or inore Chicano. These precincts contain over 278,000
registered Chicano voters. This total is 35% of all registered Chicanos in
Texas (798,000). One in every three Chicano voters lives in a voting precinct
that is 80% or more Chicano.

2
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defeats for Chicano candidates, while perpetuating an alienating process that

makes democracy meaningless.

A. Gerrymandering

We have found that in 98 Texas counties having a substantial Chicano

population, commissioner precinct lines are drawn to dilute Mexican

American voting strength. In these 98 counties 490 county officials

are elected every four years for staggered term; hcwever, there are

only seventeen Chicanos in office. 6 
If apportioned properly, Chicanos

should be able to elect approximately 114 county officials. In short,

Chicanos are presently experiencing less than 12.0% of their potential

power.

An example of how this device works is Lubbock County, Texas. In

1970 a Chicana ran an impressive campaign against the Anglo incumbent

county commissioner who narrowly won the election. Immediately after

the election, the incumbent led the county's reapportionment and

excluded fram his districts voting precincts in which he did poorly.

Of course, these were Chicano precincts. Since the reapportionment was

done before the VRA was in effect, no preclearance was required. The

reapportionment has delayed the election of a Chicano to the county

commissioners court for 10 years.

If the VRA is not in effect in 1981-82, there will be another

reapportionment and another extended delay. Further, in 1981-82 most

of the 254 counties in Texas will reapportion. Without the VWA to

protect them, minorities will again be gerryftndered.

B. At-large Election Schemes

This device is probably the single most harmful device used against

minorities. In Texas, most school boards are elected at-large.

6
The list is available upo request.

3

83-679 0 - 82 - 4 (pt.l) !
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onsequently, minrity representation is almost non-existent. SvFEP

surveyed 163 school districts and discovered that the Chicano student

population must reach a level of 89.1% before icanos are able to

constitute a majority on the schol board. 7 There are 42 school districts

with over 50% (hicano population which have no Chicano on their school

boards. Further, our survey shows a correlation between the number of

minorities on the school board and the number of Chicano teachers hired;

the higher the number of Chicanos on the school board, the higher the

number of Chicano teachers hired.

A classic example of how the at-large system frustrates the Chicano

population occurred recently in Dinmitt, Texas. The Dhimitt ISD has a

little over 1,000 Chicano students 700 Anglo and 69 Blacks. There

are no minorities on the school board and no minority teachers. '

A Chicana, who has two sons in school in the district, decided to

run for the school board to provide irjut on policy decisions. She'

ran a vigorous campaign, increasing the voter registration and turnout

of Chicanos by over 30%. However, on election day, she lost by 150

votes; she asked us what she did wrong.

Without trying to discouxrage her, we explained that her campaign was

like playing poker when the cards are stacked against you. Because of the

high degree of polarized voting in Dimitt, Chicanos will never have

representation on the Dimitt ISD school board unless they benme a

majority of the registered pxulation. This is unlikely since they are

only 40% of the total population.

The at-large election sdhme is having a devastating effect in Texas.

It is alienating minorities who sincerely want to be part of the

electoral process but are continually disappointed by a system designed

7he school districts surveyed include a majority of the entire Cdicano

student population for the state of Texas. The survey is available upon request.

4
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specifically to exclude them. One of our clients in Victoria County

told us he stopped voting in local elections ton years ago because

Chicanos no longer ran for office. They no longer ran because they oouldn't

win in at-large elections. Such feelings of inefficacy are canrn.
8

C. Annexations

Annexations work together with the at-large system to dilute the

voting strength of Chicanos. In the City of Victoria (population

over 50,000), Chicanos started to mobilize their political strength

by increasing their voter turnout. Victoria has an at-large, numbered

post, system with a majority rule requirement. Realizing that Chicanos

were gaining in strength, the city annexed numerous areas that were

85% Anglo. When the city tried to preclear the annexations, DOJ

issued a letter of objection. This forced the city to adopt a mixed

plan (3-3-1). As of Saturday, April 4, there is a Chicano, for the

first time ever, on the city council of Victoria. Without the VRA,

representation of a Chicano on the city ontcil would have been

delayed indefinitely.

8
A federal district court, in striking down an unoonstitutional at-large

election scheme, explained the alienation process as follows:

The effect of blacks' lower participation, coupled
with the fact that blacks also register in snall propor-
tions, creates an almost overwhelming handicap to a minority
candidate or one who commits himself to the interest of
minorities. Thus, the process spirals endlessly. History
and powerlessness create apathy and unresponsive representa-
tives: unresponsiveness breeds more apathy, apathy more
powerlessness and unresponsiveness. Not only those who do
not learn from history, but also those who are trapped by
history, are ondemned to repeat it. Graves v. Barnes,
378 F. Supp. 640 (W.D., Texas, 1974).

5
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D. Voter Intinmidation

This device is used to discourage the voter from going to the polls.

Many Chicano voters are embaxrassed at the polls because they cannot

speak Snglish or are unable ta read. Election judges take advantage

of this situation by creating a hostile enviroryent. We have

documentation of an election judge telling a bilingual clerk who was

trying to assist a voter that if Cicanos cannot speak English, they

should not be permitted to vote. (See also Attachnt 2)

In 1tllen, Texas, an incuribent mayor, feeling threatened by a

Chicano challenger, took it upon himself to hire photographers to

take pictures of people voting. Since he is a multimillionaire

with a considerable labor force, many potential voters would not go

to the polls for fear of losing their jobs.
9

9'nas case is being investigated for possible litigation against the
incuntst mayor for violation of federal and state statutes prohibiting
voter Jntimidaticn.

6
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III. 71-E JUDICIAl, AVWIFE

In Texas, minorities have historically resorted to the judicial process to

obtain political access. 1 0 
In this regard, SVFEP started a litigation section

in August of 1979 to work together with the Mlexican Arerican Legal Defense and

Educational Fund (MAiLFX) to ccrbat laws and practices that deny minorities

access to the political process. In one day, together with MALDEF, we filed

11 federal lawsuits against different county goverru~ents in Texas. Attached

is a list of 36 recent federal lawsuits involving voting rights and certain

aspects of the Voting Rights Act.* All but three of these lawsuits, involved Texas

107te following is a brief chronology of litigation directed at providing
political access to minorities:

a. State statute excluding blacks from participation in the Democratic
primary--declared unconstitutional, Nixon v. Herndon 273 U.S. 536
(1927).

b. State statute which authorized state political party leaders to
exclude on the basis of race--declared unconstitutional, Nixcn v.
Condon 286 U.S. 73 (1932).

c. T1h practice of excluding from primary elections on the basis of race--
declared unconstitutional, Smith v. Allwright, 321 U.S. 649 (1944).

d. "Pre-primaries" in Fort Bend county , Texas which excluded blacks
found unconstitutional, Terry v. Adams 345 U.S. 461 (1953).

e. Poll tax requirement in state elections--declared unconstitutional
U.S. v. Texas, 384 U.S. 155 (1966).

f. Texas annual voter registration statute-ruled unconstitutional because
the burden fell heaviest on (dcanos and blacks, Beare v. Smith, 321
F. Supp 1100 (1971).

g. At-large state legislative districts in areas containing large
percentages of minority populaticn--declared unconstitutional, White
V. Regster 412 U.S. 755 and Graves v. Barnes, 378 F. Si.pp 640 (W.D.
Texas 1974).

h. 'In 1975 the Texas legislature passed a statute that would purge all
registered voters in the state. This law was struck down by Section 5
of the VRA because of the impact it wxld have on minorities. See 153J
letter of objection dated 12-10-75.

*See Attady'rnt 3

7



44

election laws. Further, in the 5 years the VR has teen in effect in te>as,

Dn3 has issued 86 letters of objection. This ccrxes as follows with states

that have been covered for 15 years: Georgia - 81, mississippi - 56, Alabaia -

45, and Louisiana - 50.

The VRA offers a semi-judicial avenue of protection for minorities. A

brief look at some areas affected by the VRA suggests an increased partibi~ation

by minorities--increased number of minorities elected and registered:

San Antonio, Texas: 64% minority population

In 1977, after a letter of objection from tflJ, San Antonio was forced

to change from at-large to single member districts. Soon after, minorities

held a majority of the seats on the city council; this had never happened

before. The successful elections had a snowAall effect; it increased the

voter registration rate of minorities culminating in April, 1981, when the

first Chicano rayor was elected. In the April election, Chicano turnout

rate was 43% corpared to 39% for Anglos. Rarely do Chicanos outvote Anglos.

Houston, Trexas: 32% minority

Here again, a VRA objection forced Houston to change from pure at-large

to a mixed plan--9 single emter, 5 at-large. Older the pure at-large plan

only one Black had ever been elected to the city council. 71e mixed plan

allowed three Blacks and one Chicano to get elected.

•Texas Legislature:

In 1975 the Texas-legislature gerrymandered three counties that had

substantial numbers of minorities: Jefferson, Tarrant, and Nueces Counties.

After a letter of objection, the lines were redrawn resulting in an increase

from three to six minority legislators elected frcm those areas.

Victoria, Texas: 40% minority

In Victoria, until 1979 there had never been a minority elected -

8
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to tLny el,-ct ive office at tr city or olu-ity Svr,..:ts. Tn 1979

VX?-P tcr'y-tl."r with .kYj)F, sui to? t3-itity a ;d in 191O vA&- hlp '< .' °.cue

a letter of objecticn against the city's atti-t (d a'Lcnxitio-)s. Tohlay

there is a minority in each of tthse jorernirng Lrdis. R-jist rat ion

rates have incrcas d by 20%.

Crockett Oxumty, Texas: 451 minority

After nurt-orous lawsuits and a letter of object ion, Oere are rir- two

Ohicanos on the County Ccrmissioqer CJrurt. More iirportantly, the minority

registration rate is over 90%--probably the highest in the state.

IV. x SIaM

1T-e facts are all too clear; the at-large system together with the gerry-

mandering is denying acoess to the minority corunity. We have scen the very

limited but important impact the VRA has had in Texas. ?luch more needs to be

done. In 1981-82 rost of the 254 Texas counties will be reapportioned; with-

out tje VRA to protect therm, minorities will again be gerrymandered.

In the area of school districts, minorities need representation on school

boards. The at-large systems must be changed. This need could be acocruplished

with appropriate a-endrrents to the VRA.

Representation on local governing btcdies places minoities on an equal

footing with representativsof the Anglo oomwnity. It affords an opportunity

for dialogue and a mutual understanding that is vital to our democracy.

9
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T, Litigation repartrent of the Southwoest Voter eistration Education

Project (SVEP) was created iii August, 1979 to Wxlp crtat the legal barriers

historically erployed by public officials to limit the political participaton

of raerirs of the mi-nority corrwwnity. Together with the Ieixican Anerican

legal Defense and Educational Fu-d (l-4,DEF), we have forced election

structure changes in approximately forty political jurisdictions in the

past year and a half. Twenty of these political jurisdictions have been

sued for violating federal voting Jaws. All of the lawsuits resulted in

victories for the plaintiffs, even though in some cases the exact reTedy

sought nay not have been granted.

Throughout the litigat3on process and the 1980 elections, Chicanos

in Texas inundated SVRIP with corrplaints ahout illegal or unfair election

practices. The abuses were so pervasive, and the appropriate state

agencies so unconcerned, that SVRP decided to hold a formal inquiry to

document these reported abuses. The inquiry was supported by the following

organizations:

Southwest Voter registration Education Project (SVREP)
Fexican Aerican Republicans of Texas (R)
Mexican American legal Defense and Educational Fund (MALDEa)
texcican Aerican legislative Caucus
Black Legislative Caucus
Ityren's Law Center
Aerican Civil Liberties Union (ACW)
National Association for the Advancerent of Colored People (NAC)
National-Conference of Catholic Bishops' Southwest

i3gonal Office for Hispanic Affairs
J Thjge of Uit6d Latin Anerican Citizens (LLAC)

Texas Rural legal Aid

An addendum to this inquiry report includes two signed affidavits by

Pearsall, Texas resident, Juan Pablo Navarro. We affidavits dtarmnt alleged

iii
A-2
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bal ot txKg rxn in the I-Ity 3, 3980 j-jo Om-usy pbrty primary els-cticn.

Navarro, an election day poll-atcher, caught sight of his ballot da ing

final tabulation. Mach to hissurprise, his vote had teen changed, and his

ballot invalidated. Nar-arro was unable to testify at the Octoler inquiry

&ue to the charges of aygravated perjury brought against him because of the

statements in his affaidavits.

The Frio County district attorney has offered to drop the chao ges

contingent on Navarrols retraction of hiis statements. Navarro has refused

this offer and will pursue the matter until he is indicated. Navarro's

harrassent is further testimny to the voting irregularities suffered by

the minority citizens of Texas, and a clear exariple of outright vote

stealing. (see A-I)

To facilitate analysis of the transcript we have indexed the

testimmy by subject matter and types of violations.

INEX OF TESTLOIY

1. INDlVILMS CAILIhIG FOR AC TO CEY4A± W)TMhG I R.LATEs

A. WHO. GBOME STRWXE, Secretary of State, State of Texas.
Secretary Strake provides an overview of the many problems his
office has encountered cocerning election irregularities that
affect Mrxican Anericans. He aanits there is "unwarranted
delay and a reluctance to prosecute" on the part of local officials;
he acknowledges the need for federal intervention. Tanscript
pages 7-30.

B. DXXLAS CADY, Director, Elections Division, Secretary of State's

Office, State of Texas. Fr. Caddy favors a procedure whereby election
code violations are automatically referred to federal authorities if no
action is t l.-l by the appropriate state agencies. He cites three

specific examples where voting violations were referred to the
Attorney General for the State of Texas and nothing was done. on
these violations, Mr. CaMy states: "W'e are looking uore and more,
quite frankly, perhaps to encouraging federal involvement in pursuing
these violations". Transcript pages 31-57.
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D. ULS SECJ A and JSSIE 10Y FQJ1:LO, Practicing Attorreys. Hr.
S,-glura and Mr. Botello wre involved in ext-in&-d litigation in
Crc)ett Wounty, Texas. The litigation involved the F-c-dral Vctijng
Rights hat of 1965, and resulted in the election of a Oicano to the
Q>suty COriissioners Court and in a txenr,)us increase in the political
participat-ion of the minority cctreity. Chicano voter registration
rate increased to over.90%. Transcript pages 86-118.

E. BERAOO EJESTE and FeDY ORTIZ. Mr. Eureste is a city coLrwcilman
for the City of San Antonio, T-exas and Mr. Ortiz is a forner city
ounci1ran for San Antonio. Both gentlesren discuss their e>Teriences
with voting abuses in San xntonio and how the Voting Rights Act has
had a positive effect on the minority canrmuity. Transcript Fages
119-148.

F. KDW E R. MAL and PM ELLN FA, citizens of Atascosa County,
Texas. Both witness have worked as clerks at precinct 20 in
Atascosa Oomnty, Texas. They relate first-hand experiences on
ho Cicano voters are treated at the polls by Anglo elect-on
officials. One of the election judges is quoted as saying "As
far as I am concerned, if these people can not speak English
they should not be permitted to vote." Transcript pages 166-187,
see also A-8.

TM.SCRIPT
II. TYPES CF ABUSES PAGES

A. Election day abuses

1. Relocation of voting boxes.... ................ 79, 180

2. Election day registration ............ .. ... 60, 76

3. Cross-over voting .... ......... . ......... 83

4. falsifying election returns.... ........... 98

5. Taxpering with voting 39, 89, 90, 92,
ballots ... ......... . ......... ....... .A-1

6. Inadequate and intimidating assistance
at the polls ....... ........... ....... ... 167, 168, 169, 2

172, 174, 176,
183, A-8

7. bter harrasseent, intimidation. . ............ ... 89, 100, 183, 1

B. Pre-elect-ion day abuses

I. Absentee ballot. ........ ................ ... 38, 41, 108, 13
143

2. residency requirenents .... ............... .... 100, 107, 110

2
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3. L , siT9l TVL.)i ,I I, s Aj,iIst rrn I it irs . . . . . .

4. Gerry.nd ring . . . ... . . . . . . . . . . .

C. Inst- t ut cnal

1. - Lck of prosecution of violations by
state officials . .. .. ...... .. . ....

2. Ineffectiveness of election
contests

)II. ADOENIU

1. Affidavits of J.P. Navsrrio on how votes are
illegally invalidated in Frio County, Texas ....

2. Affidavit of Yaxy Ellen Jeyna

302, 156

25, 86, 10, 11

30, 35, 38, 51,
106, 141

80, 89, 101, 11
222

A-1

A-8

It is hoped'this dooanentation can be used to supprt legislation

directed at helping to remedy votng ,isett persist in Texas.

3
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Mr. EDWARDS. Thank you very much for your very eloquent
testimony.

The gentleman from Illinois, Mr. Washington.
Mr. WASHINGTON. That is the kind of plain talk this country

needs.
In reference to the unpaved streets, you are not talking about

some esoteric experience one goes through every election year, but
the results of being able to cast your expression translates itself
into jobs in the city, et cetera. It is very real, very important.

As the Voting Rights Act is now constructed, is it adequate, or do
you have a suggestion as to what is needed to make it stronger to
bring about a solution to the problem?

Mr. VELASQUEZ. The Voting Rights Act is so crucial the way it is
now to the continued advancement of the Mexican Americans, the
Indians, the blacks of the Southwest, that we would not dare
propose you change it, not even to strengthen it. Our attorney will
make some observations on that. The reason I say what I am
saying is you have to realize how crucial it is. We are resource-
poor. To be able to solve these matters on our own would be
impossible.

Mr. Rios. Congressman Washington, if we were to strengthen the
act we would ask for an amendment to section 2 in such a way that
the effects test would apply, similar to the one the Department of
Justice uses. It is easier for the plai stiffs to meet their burden of
proof. As it has been suggested so fa-, section 2 would be amended
to bring the effects test to where it was before, which we see as a
cumbersome chore, because the lawsuits are very extended and
expensive and it takes a long time. We would want an amendment
in section 2 which would give us an amendment in the effects test
putting the burden on the plaintiffs to show impact. Then the
burden would go to the defendants to rebut the impact.

Mr. WASHINGTON. That is in the Rodino bill. Have you any
suggestions beyond that?

Mr. Rios. No.
Mr. HYDE. That is also in my bill, is it not? The effects test in

section 2. 1 state that it is, and it is an improvement, and I think
we all agree to that. I believe my effects test is prospective in
operation, and the Rodino effects test may be retroactive and
create major problems insofar as proliferation of litigation.

Under what theories have you brought these lawsuits, the single
language or the racial?

Mr. Rios. Most have been brought because the counties have not
apportioned for many years. Without the lawsuits, they would not
be required to give the citizens a fair opportunity to elect their
officials.

Mr. HYDE. I am trying to figure out what impact preclearance
has on your activities.

Mr. Rios. It has a tremendous impact, in that if we were to bring
the lawsuits on a straight one person, one vote, they could gerry-
mander, and there would not be much we could do about it.

Mr. HYDE. You almost have to file a lawsuit to have the existing
boundaries declared violative of one man, one vote; then when they
propose the remedy, that gets precleared.
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Mr. Rios. We filed 11 suits in one day, Federal lawsuits. The
word got out and there were a number of counties that contacted
us and said, "Obviously, there is a deviation above 10 percent.
There is no reason to have you sue us. We will go ahead and
reapportion."

Mr. HYDE. You filed the lawsuits?
Mr. Rios. Yes; we filed the first 10 or 11, and the word got out

and we got reapportionment.
Mr. HYDE. Thank you.
Mr. EDWARDS. Mr. Lungren.
Mr. LUNGREN. I want to commend Mr. Velasquez. His testimony

is very, very good.
On questions of violations of rights of the Hispanic community, it

opened my eyes up. I was not aware of such widespread existence
of abuse.

I am aware of the criticism in the State of California of the lack
of representation. Obviously you cannot apply a percentage to it, a
certain percentage of Hispanics, therefore they ought to have that
representation. But I think the facts are that there is a lack of
Hispanic representation in my home State. Just to prove it is not
always the legislature that does it, our reapportionment took place
as directed by the courts, the last time, but I would hope there are
things we could do.

I would like to direct a question to your counsel with regard to
preclearance, trying to follow up on what Mr. Hyde said.

As I understand it, the crux of your ability to act has been the
filing of a lawsuit, as opposed to any preclearance requirement,
because preclearance obviously suggests you have to have a change
in the law and you are attacking the law as it existed at the time
you filed the lawsuit?

Mr. Rios. I am talking about one aspect of our effort.
In voter registration of Chicanos, section 5 caused changes in

Houston and Dallas from straight at-large to either a combination
of single or multilevel districts, which caused again an increase in
the number of minorities registered to vote.

In Victoria, there was objection, and from there, in the history of
Victoria, for the first time ever, a minority was elected.

In one part of our effort, section 5 has basically been the key in
those instances I mentioned, and also in the lawsuit. Without sec-
tion 5, we would not have been able to accomplish anything at all.

Mr. LUNGREN. Mr. Velasquez, I would like to ask a question on a
somewhat sensitive subject, but I would like to get your feeling on
it.

In California there really is a lot of controversy as to the require-
ment for minority language on the ballots. There is some concern
about the expense, that there is very little use of them once they
are printed. I happen to believe, obviously not as strongly as you,
because you are part of it, but I do believe what you said about the
Hispanic community, particularly in the Southwest, enriching our
culture and educational experiences there. I think most people of
good will feel that.

I look out for some areas of possible tension that do not necessar-
ily have to be there and create tensions between groups that de-
stroy that feeling of well-being and that acceptance, if you will, of



55

people that are somewhat different than they are, however they
perceive them to be. I find this issue of language requirement is an
issue that upsets a great number of people who, I think, in every
other respect would welcome Hispanic participation in the political
process.

My question to you is: How necessary, in your opinion, is the
minority language requirement to the ability of the Hispanic com-
munity to fully participate in the electoral process?

With just a little addendum to that, you said you were convinced
the members of the Hispanic community do want to be a part of
the political process, are interested, and if you only give them a
chance they would participate.

Some might say-and I will be the devil's advocate here-that
they are asking for special means, that is, they are not willing to
learn the English language, and that is a suggestion they do not
take it seriously enough.

How do you respond to that?
Mr. VELASQUEZ. Congressman Lungren, I appreciate your re-

marks about a lot of people of good will being confused on this
issue and a lot of people of good will who are obviously having a
hard time talking about this issue. Let me point out a few things.
The Federal Election Commission report on the application of the
bilingual provision points out something very, very clear, that in
those areas where the authorities conscientiously work with the
local groups and local leadership, the use of bilingual ballots is
cost-effective. And you kfiow that report was replete with these
kinds of examples, whdre not only do they say they are not going
to comply with the act, but they say, hell no, I am not going to
comply. In those areas, we have to get the State to print up cards
for us because we could not get them locally.

Do you think in fact, in those areas, we can expect the bilingual
provisions to be applied effectively? I think it goes two ways. Those
who in fact want to comply with the law and are fair and decent
about the thing will find the following: 40 precincts in Texas, 10
counties, half high increase, half low, 1,027 voters. This was No-
vember 4, 1980. We asked them: "Did you use bilingual material
when you voted?" Thirty-nine percent said yes; 84 percent said no.
However, that bilingual material on the ballot is helpful, that is a
large sample, 1,827 said yes.

Some people are going to talk about the costs. We have paid for
those ballots-we have paid for those ballots. Just think in San
Antonio, one of the groups found, before we became strong in
politics, found a series of streets that had not been paved in 40
years. The Federal Government right now is concluding a study on
the amount of money spent on the Mexican side of town. If we used
in 3 months the amount of money that should have been spent on
the Mexican side of town and using part of that money to print up
ballots and telling the officials they should be conscientious about
applying the law, things would be different.

In San Antonio there is a study of 5 years ago on the first
election after the Voting Rights Act came into effect and they had
bilingual ballots. Mexicans want bilingual ballots; we have paid for
it. I do not want to be hokey about it, but we have paid throughout
history.

83-679 0 - 82 - 5 (pt.1)
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A doctor from UCLA has made a finding that the number of
congressional honor winners among Mexican Americans is higher
than for any other race. We paid for a simple thing. When we vote,
we want our parents-my father has a problem with English, and
many in my family do. We want our people to have the opportuni-
ty to vote. If we pay our taxes and do not get the streets paved and
if our sons and relatives die in-Vietnam, do one thing simple: print
the ballots in Spanish.

Mr. LUNGREN. I am sympathetic with what you said. It is impor-
tant when you have somebody who wants to vote to know what
they are doing. That is why we have instruction in Spanish on how
to drive in California.

I think the other part of this is that some people see this as a
part of a process by which we will come to have in California and
the Southwest portion of the country more than one dominant
language, and they picture the Quebec situation, and I do not think
anybody wants this.

There is a dichotomy in the mind of many people.
You expressed very well that you want your parents who have

difficulty with the language to vote. Then you go on to say you
want the immigrant population-but for the immigrant to become
a citizen, they must have some proficiency in the language. I wish
there were an easy answer to the question.

Mr. VELASQUEZ. What is happening to Mexican Americans is
happening to all other immigrant groups.

I remember distinctly the person down the street, consistently he
was the greatest Marine recruiter in the Uhited States, overfilling
his quota. I bet you when your ancestors came over, I will bet you,
they were super Americans, because they realized what this coun-
try has to give. I do not think we appreciate, even when it is on the
record, that we are going through another process. I think the
reason we do not appreciate it is because we see them as cotton-
pickers. If there were cottonfields in New York, your ancestors
would have been cottonpickers, not factory workers. We are going
into an area not geared for immigrants. As a matter of fact, it is
anti-immigrant. It is something that people of good will, like your-
self, need to make up your mind about and go out and tell the
people, as opposed to having them tell you something wrong.
Maybe you ought to tell them what the facts are.

I think taking in account all these factors, if we do away with
some of the provisions of the act, particularly preclearance, we will
see the political consequences of this attitude. That is going to
mean we will have to go to court every time, and for every case
you have an appeal..Then you have an appeal to the appeal, and
you will be tied up in knots long enough that you are not affected.

Mr. EDWARDS. The time of the gentleman has expired.
Mr. HYDE. Will the chairman yield?
Have the lawsuits changed the minds of many of those who

might be affected?
Mr. VELASQUEZ. Even now, we have seen that. Some obvious

cases we have won hands down. They are just madder than hell at
the Mexicans. They just keep appealing. Medina, for example will
have its election in 3 weeks. They were wrong, but they do not
want to lose their case, but they try to drive us out.
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Mr. HYDE. Mr. Chairman, is the attorney general for the State of
Texas going to testify before our committee down in Austin? Has
he been invited?

Ms. GONZALES. We have not invited everybody for all the hear-
ings yet.

Mr. HYDE. I would like to respectfully recommend that he be
invited to testify, then if you, Mr. Velasquez, would care to submit
some questions that you would like us to ask him, I would be most
anxious to get his side of this discussion, because I think it is vital.

Thank you, Mr. Chairman.
Mr. Rios. We are going to submit a book of hearings we had at

the Capitol. The secretary of State of Texas testified, his elections
division director testified, and there is testimony here how they
acknowledge and support our effort.

[CoMmirEE NOTE: The book of hearings is available in the Commit-
tee files.]

Mr. EDWARDS. It is your testimony that the Voting Rights Act
works very well insofar as you are concerned, and you would like
to see it extended in its present form.

Mr. VELASQUEZ. Without question.
Mr. EDWARDS. Since I come from California and California has

been mentioned, Santa Clara County has the largest population of
Mexican Americans in northern California; southern California is
something different. The Voting Rights Act with regard to the
bilingual ballots works very well in Santa Clara County. I have
talked several times to the registrar. -In California there was a
concerted effort by some registrars to sabotage the Voting Rights
Act. In one or two counties they certified it cost $100 per vote. So a
lot of that was the fault of the Attorney General of the United
States. He did not initially give any decent guidance for month
after month, did not suggest the easy ways a registrar could
comply with the act. Now of course registrars are starting to
comply with the act and finding that it is totally cost-effective, but
that does not in any way stop the complaints, because the com-
plaints have deeper roots.

Do you agree you do have registrars in Texas who try to sabo-
tage--

Mr. VELASQUEZ. Without question. I feel very strongly that there
should be new people involved. Initially they were reacting badly. I
would hope with the .leadership you are able to give along with
other leaders in this country, maybe we can ameliorate that atti-
tude. There is a new element that has not participated for many,
many years. Now there is fear as to what is going to happen, and I
feel that is a negative reaction to the bilingual ballots.

Mr. EDWARDS. I believe I have learned that it is considered in
compliance with the act if someone who would like to use the
ballot in Spanish enters the voting place, and if the ballot is on the
wall in Spanish, that that might be considered as compliance. Is
that correct?

Mr. VELASQUEZ. There is a question about providing a ballot for
everybody with Spanish surnames registered to vote. There is an
evolving practice on what it means to provide bilingual ballots. In
Texas they put it on the ballot. There is no cost. In California, they
have other customs and laws and printouts sent out beforehand
that brings in the cost question.
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Mr. EDWARDS. Very few registrars send out inquiries which ask if
there is a preference for the original language or another. The
postcard says if you want further information, send it back.

Are there any further questions?
Mr. Boyd.
Mr. BoYD. Thank you, Mr. Chairman.
Mr. Velasquez, your statement directs itself to the first of two

issues, one that confronts the language provisions of the act and
the second issue, whether those provisions should be extended now,
in this Congress, the 97th Congress, or the 98th Congress, which
will follow, since they do not expire until 1985. Would you concede
that people of good will can differ as to whether they should be
extended now, or would you suggest those who seek a compromise
are really trying in a thinly veiled way to repeal the act altogeth-
er?

Mr. VELASQUEZ. I think it should pass together. Everybody is
talking about these things at one time, and I think now is the time
to do it, to pass the whole thing together.

Mr. BoYD. Do you not agree that Members of good conscience
could nevertheless disagree on whether it should be passed now or
in the future?

Mr. VELASQUEZ. Yes.
Mr. EDWARDS. Thank you, gentlemen, for your testimony.
Our next witness is Mr. Benjamin Hooks, Executive Director,

National Association for the Advancement of Colored People. He is
a most distinguished American leader.

Mr. Hooks, we welcome you. Without objection, your entire state-
ment will be made a part of the record.

Will you please introduce your colleagues.

TESTIMONY OF BENJAMIN HOOKS, EXECUTIVE DIRECTOR, NA-
TIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE, ACCOMPANIED BY ALTHEA T. L. SIMMONS, DIREC-
TOR, WASHINGTON BUREAU; RALPH NEAS, EXECUTIVE DI.
RECTOR, LEADERSHIP COUNCIL; AND JOSEPH L. RAUH, JR.,
GENERAL COUNSEL, LEADERSHIP COUNSEL ON CIVIL
RIGHTS
Mr. HOOKS. Thank you, Mr. Chairman. I will make this very

brief.
I am Benjamin L. Hooks, executive director of the National

Association for the Advancement of Colored People and chairman
of the Leadership Conference on Civil Rights. The NAACP has
more than 1,800 local branches, youth and college units, and oper-
ates in the 50 States and the District of Columbia.

Accompanying me are Althea T. L. Simmons, director of the
NAACP's Washington Bureau, and LeadershipConference offi-
cials-Joseph L. Rauh, Jr., general counsel, and Ralph Neas, execu-
tive director of the Leadership Council on Civil Rights.

You have our prepared statement, which has been submitted for
the record.

We support the extension of the Voting Rights Act as it is now
written, and I just want to add perhaps one or two comments.

The Leadership Conference is an umbrella group of organizations
that played perhaps a leading role in the passage of the first
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Voting Rights Act of 1965. The NAACP is the Nation's largest,
oldest, most successful civil rights organization. We have registered
more voters of the black community than any other organization,
under the provisions of the Voting Rights Act.

I have been there. I started in a law office in Memphis in 1949. I
was a board member for r. any years with the Southern Christian
Leadership Conference, and I am aware of the difficulties and the
horrors of the 1950's, and I remember how important it was that
we have this Voting Rights Act.

It is very comfortable here this morning, nice, clean, commodious
room. It is a far call from the hot, crowded, tension-filled voting
places of the South of the 1950's. Therefore, perhaps I sit here in a
little different perspective.

I remember when hostility was so obvious you could almost cut it
with a knife. I remember law enforcement officials determined that
they would never have blacks to vote. I remember hearing ques-
tions asked, "How many bubbles in a bar of soap?" and "How far
can a little dog run in the woods?"

I have seen people asked to interpret the constitution of Missis-
sippi and Tennessee by registration officials who could not read the
constitution themselves. I have been there, Mr. Chairman.

I think it is important to say we think the bill ought to be
extended in its present form. Not only are we dealing with a
rational, pragmatic situation, we are also dealing with a matter
that is heavy in symbolism, and in the midst of all the conservative
moving forward in this country, the hate, the violence, the resur-
gence of the Ku Klux Klan, it is important that Congress send this
message to the black and brown citizens of this Nation, that at
least this Congress is devoted to the concept that every person who
wants to vote will not be impeded by artificial barriers.

With that, Mr. Chairman, I am prepared to answer any questions
that might be forthcoming.

[The statement of Mr. Hooks follows:]

STATEMENT OF BENJAMIN L. HOOKS, EXECUTIVE DIRECTOR, NATIONAL ASsOCIATION
FOR THE ADVANCEMENT OF COLORED PEOPLE AND CHAIRMAN OF THE LEADERSHIP
CONFERENCE ON CIVIL RIGHTS

Mr. Chairman and members of the Subcommittee, I am Benjamin L. Hooks,
Executive Director of the National Association for the Advancement of Colored
People and Chairman of the Leadership Conference on Civil Rights. The NAACP
has more than 1800 local branches, youth and college units and operates in the 50
states and the District of Columbia. The Leadership Conference was founded in 1949
and now consists of 152 organizations. Accompanying me are Althea T. L. Simmons,
Director of the NAACP's Washington Bureau and Leadership Conference officials
Ralph Neas, Executive Director and Joseph L. Rauh, Jr., General Counsel.

We thank you, Mr. Chairman, for making these hearings possible and Judiciary
Chairman, Peter Rodino for introducing legislation to extend the vitally-needed
Voting Rights Act.

The NAACP and the Leadership Conference have been active proponents of the
Voting Rights Act. We have testified before this Committee on the need for the Act
each time it has been before the Congress. Today, we unequivocally reaffirm our
time-honored position in support of the Voting Rights Act and it. extension.

We are all too aware that there are those who question the need for this legisla-
tion and argue that it has served its purpose; that it is punitive toward certain
sections of the country; that we ought to give the states an opportunity to show that
they no longer have barriers to deny blacks and other minorities the right to cast a
ballot or run and be elected to office; others propose making the coverage of the Act
nationwide. Some propose deleting the language minority provisions. We urge the
Subcommittee to carefully survey the effectiveness of the Act; to consider the
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problems still being encountered and to support its extension for an additional 10
years.

There is not doubt in my mind that the Voting Rights Act is the single most
effective piece of legislation drafted in the last two decades. As significant as this
legislation is, its potential has not yet been realized. The National Coalition on
Voter Participation reported that some 11 percent of the 160 million eligible voters
are black. Blacks constitute 16.8 percent of the Southern electorate-more than is
found in the other regions. Even though 60 percent of the almost 5,000 black elected
officials are in the states covered by the Act, Alabama with a black voting age
population of 609,000 (350,000 of whom are registered) has onl black representa-
tives. Only 5 black state legislators can be counted of the 160 in Florida. Twenty-one
(21) black representatives and 2 senators serve in the Georgia State Legislature and
only 7 of the 22 majority black counties in the State have black elected county
officials.

Mississippi is, perhaps, a good example of the importance of the gains which the
Voting Rights Act made possible. In 1975 there were 4 blacks in the State Legisla-
ture and today there are 17. The latter 13 owe their seats to protracted litigation
which the Voting Rights Act made possible. I can tell you unequivocally, that but
for the Voting Rights Act we would have very few of the 387 black elected officials
in the state.

Although there have been gains in the enfranchisement of blacks in the covered
jurisdictions, the promise of the Act has not yet been realized as witness the figures
below:

Black UP Blacks registered 1960-1980

1960 1980 1960 1980(estimated)

Alabama ................................................................................... 481,320 609,000 308,000 350,000
Florida ...................................................................................... 470,261 796,000 315,000 489,000
Georgia ..................................................................................... 612,910 807,000 390,000 450,000
M ississ pi ................................................................................ 422,256 515,000 285,000 330,000
North Carolina .......................................................................... 550,929 796,000 302,000 440,000
South Carolina .......................... 311,873 573,000 213,000 320,000

We believe that the Voting Rights Act is essential in the 1980's so that it can
provide the mechanism to do what then President Lyndon B. Johnson envisioned
when he made his remarks at the signing of the Act on August 6, 1965: "This Act
flows from a clear and simple wrong. Its only purpose is to right that wrong.
Millions of Americans are denied the right to vote because of their color. This law
will ensure them the right to vote. The wrong is one which no American in his
heart can justify. The right is one which no American, true to our principles, can
deny *

PRACTICES WHICH MINIMIZE BLACK VOTER PARTICIPATION

NAACP units in Alabama, Florida, Georgia, Mississippi, North and South Caroli-
na, Texas and Virginia report that, despite the legal protections presently afforded
by the Act, problems of some magnitude are still encountered in full black voter
participation. The most prevalently reported barriers include: failure of some juris-
dictions to preclear election changes or procedures; change of single member dis-
tricts to multi-member districts; permissiveness in the location of rotating books;
limited use of deputy registrars; lack of availability of registrars outside the 9 a.m.
to 5 p.m. working day; insufficient voting hours and facilities; inadequate publica.
tion of procedural rules for voting; subtle intimidation of black voters at the polls;
certification of absentee ballots of non-residents; use of a voter re-identification
procedure to purge voter rolls necessitating re-registration; annexation of white
suburbs or subdivisions to previously majority black districts; majority vote runoff
requirements in areas where there is no districting; lack of adequate notice re
change in polling place; physical location of registrar's office in places not conducive
to minority participation (in segregated clubs, close proximity to sheriff's office etc.);
lack of black deputy registrars; racial gerrymandering of district lines; "open prima-
ries" which require a majority vote to win office; racial bloc voting; prohibition of"single shot" voting; increased filing fee; and numbered post requirements with
staggered terms.

Mr. Chairman, these practices and procedures persist in spite of the provisions of
the Voting Rights Act. That is why we urge this Committee and the Congress to
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take decisive action to provide a continuation of the legislative framework whereby
blacks and language minorities will be able to enjoy the fundamental right of
political participation. Students of history will recall that following the Reconstruc-
tion period, the infamous black codes came into existence, and later the white
primary to exclude black voters from meaningful participation in the electoral
process. We believe that, but for the fact that there is a Voting Rights Act with
preclearance procedures, a number of innovative schemes and devices would be used
to deny blacks the opportunity to become voters and to remove many of the names
which now appear on the voting rolls.

Our fears are not unfounded as witnesses current action in the State of Alabama
where a series of voter re-identification bills have been introduced (some have
passed) in the state legislature. The bills introduced mainly by legislators in the so-
called "black belt" counties, provides that the voter must re-identify in person in
the "beat" in which he/she is registered or at the court house between the hours of
9:00 a.m. and 4:00 or 5:00 p.m. The bills drafted and passed for Perry, Wilcox,
Sumter, Winston and Lowndes Counties require the board of registrars to visit each
beat in the county for at least one day between those restricted hours. This restrict-
ed time frame will disadvantage many working people. In the above-mentioned
counties, residents who work outside the confines of the county range from 12.2
percent in Sumter County to a high of 36.6 percent in Shelby County.

The restrictive clauses in the re-identification bills and the requirement that
voters identify and provide date of birth, beat and box and the length of time the
voter has resided in the beat or precinct is tantamount to purging the rolls and re-
registration, which for all practical purposes will serve to dilute the black vote.

Those who have argued for termination or weakening of the Voting Rights Act
have said that the Act has been so successful that its protections are no longer
needed and that the Act singles out for "punishment" or separate treatment some
areas of the country which might be doing no more than any other non-covered area
is doing. We respond to that in this fashion. Our information suggests that we
cannot speak precisely about the success of the Act since a large number of election
changes in covered jurisdictions are not now being presented for the statutory
preclearance. If you take at face value the assertion of the Justice Department that
it has been actively reviewing the changes submitted to it, one must conclude that
any expansion of the scope of the coverage of jurisdictions must perforce be accom-
panied by possibly a quadrupling of the size of the Department staff-legal, clerical,
investigative and other support personnel. To do less would be viewed, correctly, as
simply killing the Act by making enforcement impossible.

In the second instance, the 16 years since the passage of the Act make clear the
deadly accuracy of the Congress which acted in 1965, based on reports of widespread
denial of the right to vote and because of a firm belief that the law was needed.
since the passage of the Act, we can add to the "war stories" to prove beyond a
doubt, to even the fiercest critics, that blacks and other minorities have been and
still are being denied or barred from exercising this most fundamental of all
freedoms.

As the Executive Director of the largest civil rights organization with more than
1,800 units operating in communities-many of which are in the covered jurisdic-
tions-I can tell this Committee that, while good progress is being made, we have
not yet reached the voting rights millenium.

We must disagree with those who oppose or question the value of the Voting
Rights Act or who suggest that a presumption of legality should lead to ending
coverage of the Act to see if former lawbreakers have now reformed. To state the
proposition is to reject it. Once, as here, violations of the fundamental democratic
rights of suffrage have been shown, the burden is upon those who were lawbreakers
to prove they have turned the critical corner. We contend that the easiest way for
that proof to be given is to operate electoral systems which are immune from the
kind of challenges which the Voting Act permits.

It is our contention that no jurisdiction which is free of the problems of voter
exclusion will be bothered by the minor preclearance requirements imposed by this
Act. We suggest that any covered jurisdiction which operates for the period between
now and the changes effected by the 1990 census will have shown its eligibility for
removal. Against a backdrop of generations of outright exclusion, showing the
capacity to operate within the law for the generation of coverage from 1965 to 1990
is the least which should be required.

As for those who argue that the bilingual provisions are too costly, we ask them
to tell us how much the right to vote is worth. To those who have been specifically
or essentially denied, no price tag can be put on this precious right said by many to
be the cornerstone for all other rights. Mr. Chairman and members of the Commit-
tee, we have never seen any reliable figures on how much the First Amendment
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rights are worth, or how much the Fifth Amendment rights are worth, or how many
dollars could buy the 11th Amendment rights of the States. At such time as price
tags can be put on these other fundamental protections, we will be more sensitive to
the need to place price tags on the right to vote. For the Hispanic adult who cannot
read or speak English fluently, the right to vote has no meaning if it can't be used.
Against this backdrop, the mere inconvenience or costs of printing pales into insig-
nificance.

Since the 1976 extension of the Act when the bi-lingual provisions were enacted,
the political process has been opened up to many who were previously excluded and
we believe that this provision is essential to protect the rights of this group of
citizens so that they can participate in all aspects of American society.

Finally, Mr. Chairman and members of the Subcommittee, The Leadership Con-
ference on Civil Rights and the National Association for the Advancement of
Colored People believe that the Congress never intended that an impossible burden
of roving "intent" to discriminate be placed on persons denied the right of fran-
chise. The Bolden decision has confused the issue of standard of proof therefore we
urge the Congress to take the necessary action to amend Section 2 of the Act to
restore the law as it stood before the decision in Mobile v. Bolden.

Thank you Mr. Chairman and members of the Committee for affording us this
opportunity to appear before you on the extension of the Voting Rights Act.

Mr. EDWARDS. Thank you very much, Mr. Hooks.
Mr. Washington.
Mr. WASHINGTON. Thank you again, Mr. Hooks, for not only your

submission of today, but your submission of a lifetime to causes
such as the Voting Rights Act of 1965, as amended.

Let me ask you a question: Is there any evidence that the Klan is
active in trying to frustrate the legitimate ambitions and desires of
black voters in the South, West, or other parts of the country?

Mr. HOOKS. I do not have any specific knowledge that the Klan is
engaged in that conduct, but the character of the Klan throughout
its history, and I have some knowledge of it, because obviously,
many years before my birth, but in my home State stands a statue
of one of the great Klansmen of America. The very attitude and
ideals and concepts of the Klan would be opposed to the participa-
tion of blacks in the voting process.

So, while I have no concrete evidence they are now engaged in
overt action to prevent that, I am sure if they exist anywhere, that
is a part of their goal.

Mr. WASHINGTON. Mr. Hyde has indicated on several occasions,
Congressman Hyde, that after 17 years of this Voting Rights Act
being in effect, that with some high degree of success it might well
be time to cease or to pull back section 5 and deal with the courts
in terms of trying to process any complaints.

Would you embellish for us, please, if you can, the situation
which might well ensue if this came about?

Mr. Hooxs. In the first instance, Congressman Washington, I
think the chairman has spoken on that area earlier today, that the
Civil Rights Acts of 1957 and 1960 authorized the Attorney General
to seek court action in voter cases. It was so complex, so burden-
some, that it fell from its own weight.

I have been a practicing attorney and I was a former trial court
judge, and I can tell you if we clog our courtrooms with anything
else, we will completely stop the wheels of justice in many cities of
our country.

In the State courts, it takes 4 years to come to trial. In Federal
court, it takes anywhere from 6 months to 3 years to dispose of
cases; in some Federal districts, more than that.
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So, I would be opposed to the concept of the court situation,
because I think we have tried it and failed, No. 1; and No. 2,
because I think it is burdensome and overly encumbers the justice
system, and because I think we have an overly cost-effective
method in the present act and I would think we would want to
keep that.

Mr. WASHINGTON. In other words, could you draw this analogy:
The success of a traffic law is no reason to repeal it; it has a
deterrent value, if nothing else. Would that be an apt analogy?

Mr. HooKs. I would also say, while we hail the law, for in many
parts of the South you could not vote, certainly you have to brag
about its success, but we must understand that even today the
5,000 black officials in this Nation constitute less than 1 percent of
all elected officials in the Nation. We must understand there is
underrepresentation in nearly every State involved. In the State of
South Carolina, we have not been able to get a single black in the
State Senate because of some acute errors, and we are involved in
a lawsuit for a long time. We plan to file a new lawsuit. It happens
that South Carolina is the home of Senator Strom Thurmond, who
is opposed to the provisions of this act.

So, even if we talk about successes, we must remember we still
have a long, long way to go. If there is anything I have gained
during the years I have lived, it is the tendency of humanity to go
backwards, and I have no confidence, even with another hat I wear
as a preacher, I sometimes have become convinced that it is the
fear of hell rather than the hope of heaven which keeps a lot of
people in the church. I would be fearful to say because we have
made a little progress, hearts have been changed now and nothing
will go back.

We have heard reference to the Hayes-Tilden compromise of
1877; that 12 years of excellent progress is enough, and there are
people who felt it was no longer needed. They have been people of
good will, but they allowed themselves to be hooked up with people
of ill will. I would suppose that certainly there is room for some
difference, but for those of us who have been down that road and
understand how difficult it was, it would seem to me that the very
success of the law should not be a reason to not reenact it; and also
there is still a lot to be done if we are to have the type of success
we envisioned in 1965, 16, 17 years ago, now.

Mr. WASHINGTON. Does the increase in the number of complaints
or challenges over the past several years bear upon your point in,
for example, the State of Texas and in Mississippi?

Mr. HooKs. What has happened is, at the time the voting rights
was passed, the march from Selma to Montgomery, the murders we
heard about today, created the kind of national climate that laid
the foundation for the passage of this law. That national climate
also created the climate for the successful enforcement of the law.
Martin King, on many occasions, used to lecture us that there was
indeed a Christian conscience that could be reached if we elevate
attention to the place where people have to deal with problems.

After passage of the law there was much emotion and attention
involved to make the law become effective, because people sort of
grudgingly, or nongrudgingly, gave into it.
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The further we get away from it, the more those who did not
want it in the first place find room to maneuver and point to the
success or lack of overt obstruction as being a reason for no longer
having to have it. Unfortunately, they are joined by people of good
will who really do not have the firsthand knowledge of what it is
like to be back there in those hostile, difficult conditions.

I can sit here in this room now and almost break out in a cold
sweat as I think of the many instances where I was personally
involved. No matter how people may talk about bravery, there is a
fear that walks in with you and stays with you until you put about
50 miles between you and the scene where the conditions occurred.
Then. you sort of go back and say how brave you were when you
were out there.

I would hate to see that repeated. I would hate to see it repeated,
and I am very confident, since I was born and raised in the South,
I have lived in the North now long enough to'know that there is a
very grave danger that if this law is weakened in any way it will
embolden those who want to return to the bad old days under the
guise of the good old days.

Mr. WASHINGTON. Fortunately or unfortunately, Mr. Hooks, it is
upon your shoulders and those like yourself with ability in this
field to convince these people of good will, in the Congress and out,
that it would be hazardous to a great extent for the healthy politics
of this country and particularly in the South to even remotely
consider phasing out any part or diluting any phase of this act.

Mr. HooKs. That is the position of the NAACP and the Leader-
ship Conference on Civil Rights.

It seems to me this has been a cost-effective bill, with the least
amount of resistance, and it occurs to me that we have talked
about tentative success, but it also occurs to me when you talk
about the cost-effectiveness, that is a fairly easy yoke for the States
and counties to back. It has not been a burdensome-type thing. All
it does is, once you get your house in order and you do right,
nobody bothers you. It is only when you want to return to some
form of wrongdoing, then there is some question about what they
mean. So, it is a law that is very easily followed. It sort of baffles
me why we have so much difficulty with it. It is not an oppressive,
burdensome kind of law that puts you through all kinds of prob-
lems. It is laid out and States and counties that have changed their
rules and are now functioning in accordance with the law have no
problem. I just do not understand why there is so much outcry
unless people do have in mind trying to back up.

Mr. WASHINGTON. Thank you, Mr. Hooks.
Mr. EDWARDS. I will yield to Mr. Hyde, but I have to go to a

meeting downstairs. I thank you for excellent testimony here
today.

Mr. WASHINGTON [presiding]. Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
I think we have exhausted the subject here earlier. I do appreci-

ate the statement made byMr. Hooks.
If it is your view, Mr. Hooks, concurrently with my good friend

from Illinois, Mr. Washington, that to even remotely consider a
compromise is beneath discussion, then I will not waste anybody's
time to talk about it. I yield back my time.
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Mr. WASHINGTON. Henry, you have changed.
Mr. HOOKS. I am glad we have convinced you, and I appreciate

that very much.
Mr. WASHINGTON. Counsel.
Ms. DAVIS. Thank you, Mr. Chairman.
Mr. Hooks, there has been some suggestion that the Voting

Rights Act as presently written does not take into account the
changed circumstances that have occurred in the covered jurisdic-
tions.

In response to that question, I wonder if you have given any
consideration to amending the current act to deal with the bailout
provisions, making it easier for covered jurisdictions to bail out of
coverage; and have you given consideration as to whether declara-
tory judgment that a submitted change, a voting change is not
discriminatory, needs to be brought in the district court in the
District of Columbia, or might that be brought in any Federal
district court?

Mr. HOOKS. The thing that puzzles me again is that we have a
law that has worked very effectively. It has been hailed as a
mighty law. It created a tremendous change in a region of the
country where for 100 years there was outright, illegal activity
preventing blacks from voting, and in a few short years, it brought
a major change in this country, in the parts where it was applied
as well as where the law did not apply. All those changes have
been for the best, at a minimum cost in terms of money, machin-
ery, in terms of anything you want. It baffles my imagination as to
why we have to consider a change at all when something is work-
ing well. As Vernon said, "If it ain't broke, don't fix it."

I have not seen any changes that were anything but changes for
change's sake. I do not understand it. It is our position that since it
is working well, those of us who proposed it and were the sufferers
and forbearers are not coming in at this time suggesting that there
be changes. It would be best to extend it in its present form, that is
our position, and obviously there would be those who want to
change it, and I have to say-I have said it three or four times, I
repeat myself-I do not understand why it should be tinkered with.
It has been announced, as I recall, from the floor of the Congress,
that the whole thing ought to be forgotten and not extended; that
it served its purpose and it ought to be done and over with. With
those kind of statements ringing in my ears, it is quite difficult to
understand why those who do say they feel that way want to start
tinkering with it. If I know anything about Congress during the
years I have followed it, once they start tinkering with something,
we do not know how far it will go.

We at the NAACP and Leadership Conference think it ought to
be extended in its present form, and we do not think the suggested
changes make the law any better, and may, in fact, make it worse.
So we ask, why should it be changed?

Mr. HYDE. Will you yield to me for a moment, counsel? I would
like to answer that question.

I do not think it is burdensome in terms of putting in the mail a
suggested change in the law, but the term 'racist" is a fighting
term. It gets thrown around a lot, and I think a little bit too freely,
but what this law does is label a handful of States as racists, and
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we do not like to be. My State is not one, but they do not like to be
called racists, and this law by applying a different standard to
them, after 17 years, it still applies this label, and they do not like
it, and I think that is the reason.

Yes, it has been a good law, has worked; yes, there has been a
rational basis for it; these hearings will develop that. I think sover-
eign States of this country, after the experience of the civil rights
movement and all, chafe at being called racist.

That is my answer.
Mr. HOOKS. I have been very careful not to use that word, and I

use it less frequently now than I did in the past. I want to mention
that very quickly. But at the same time the constitutional basis for
the Voting Rights Act was based on the fact there had been viola-
tions. The South Carolina v. Katzenbach case said you could use a
drastic remedy, if you want to call it that, because there have been
drastic wrongs. I come from Tennessee, and can understand why
some States do not want to be called racist. But the facts are in the
review, they were more wrong than other States, and they were
caught.

I was driving as a passenger in a car where my driver was going
65 miles an hour, while others were passing us. I know it is no
defense to talk about others; they did not catch them. We got
stopped.

I think what happened in the South was more than happen-
stance. It was brutal, it was intentional, it was mean spirited; it
deprived citizens of their rights. I repeat myself when I say I have
been in those situations as a young lawyer representing people,
been nearly frightened out of my wits, and I do not want to take
the chance of going through that again. And I tell you, it is my
honest belief that there are people in those same counties and
places-in Alabama we have introduced for the black belt counties
bills which require what they call "voter reidentification." It is
strange that they would introduce that only in what we call the
black belt counties of Alabama, where voters have to go to their
precincts and reidentify themselves, which is a subtle form of
intimidation. This is not a figment of my imagination, but some-
thing that has been reported to me as going on in the State of
Alabama, and that is in light of the Voting Rights Act and the
requirements for preclearance.

In South Carolina, in those last 17 years we have not been able
to get anyting done to get a black in the State senate with about 30
percent of the population being black.

This suggests to me that these States have not so completely
reclaimed themselves that they no longer need the law, and this is
something I reject.

The law in Nashville is in effect now, so to an extent it is now a
national law. But where there were wrongs demonstrated and
proven at a prior time, those States were put under a certain
provision.

Congressman Washington has stated, and I must confess that I
usually agree with him on everything, but one thing he stated this
morning which I hope I do not have to agree with him on, he said
that perhaps we need to have this law in perpetuity. I would hope
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10 years from now when I come back, I will only be testifying for
10 more years, rather than in perpetuity.

Mr. HYDE. If I might make one informational comment: Yes;
section 3(c) is national in scope and can operate anywhere. But it
does not mandate preclearance. Preclearance is available as held in
the Pensacola case, under 3(c), if a court wants to.

I am proposing as a compromise, under a pattern of practice of
voting rights abuse, a mandatory preclearance of 4 years. I just
want that information available because it does get lost sometimes
in the shuffle.

Mr. HooKs. Joseph Rauh, one of the most distinguished civil
rights lawyers in this age, longtime board member of the NAACP,
Americans for Democratic Action. Wherever there is injustice, his
voice has been heard. Whenever there are wrongs to be righted, he
has been there. And I think he has had considerable experience.

I would like him to say a word on that, or whatever you want to
say, Mr. Rauh.

Mr. RAUH. I can limit it to answering the informational point
which Congressman Hyde made.

In the first place, section 5 is national as well as section 3(c),
Congressman Hyde. It applies to many places outside-we have a
list which shows how widespread it is.

Mr. HYDE. It is not national, though. It applies to other jurisdic-
tions outside the South. It does not apply to Minnesota, Nebras-
ka--

Mr. RAUH. That is right. It does not apply to any place where
there has never been the slightest need for it.

Mr. HYDE. Do I understand in Illinois there has never been a
need for voter protection?

Mr. RAUH. Sure, because you have attorneys general who will
not indict Richard Daley and his people. It has nothing to do with
the law at all.

The law is simple. You do not have to change the law to get
indictments in Cook County. You do not get any because the jury
does not reach that far. What you are doing here is bringing in a
corruption area. It has nothing to do with the situation.

But there are two other points I would like to make. The 17-year
test is not a correct figure. The statute was not upheld for 4 years.
It was in abeyance while it was being challenged. That was 1969. It
is now 1.981. We have had 12 years of this. I do not think that is an
adequate test.

Mr. HYDE. It was 1 year; the Katzenbach case was in 1966.
Mr. RAUH. Section 5 was upheld in 1969, sir. There is no question

about it, section 5 was upheld in 1969. The records of the Supreme
Court will determine who is correct.

But basically the difference between Congressman Hyde and ev-
erybody this morning is whether you are going to court first. You
want to go to court first for pattern and practice proof; then we get
a preclearance.

Mr. HYDE. In addition to section 3(c)--
Mr. RAUH. Correct; but you do not get preclearance unless you

prove a pattern or practice in court with appeals to the Supreme
Court, and the whole history of the 15th amendment for 95 years-
from 1870 to 1965-has been go to court. Every time we have had
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to go to court-and I have been there many times-every time we
have gone to court we have lost. We have won the case only to
have a new thing done and then have to go back to court. It is like
a revolving door. Every time we have gone through it and won the
case it has turned around and gone the other way. I believe you
are in good faith with the pattern and practice. I only say to you
that you are antihistorical. You are forgetting that 95 years here of
court actions have meant no black vote.

When I stood before the Democratic National Convention in 1964
and said to that convention, "You have got to do something about
the seating of the Mississippi Freedom Democratic Party,' I was
able to state without contradiction that only 6 percent of the blacks
in Mississippi were voting. What that meant was that for 94 years
since the 15th amendment, court action had been a total failure.
There is no indication court action will be any better now.

Mr. HYDE. I accept everything you said, except I would like to
point out that preclearance is available under 3(c) and under my
version of the compromise or the Rodino version, and it can be
locked in for 4 years.

Mr. Rauh, one more little addendum on this preclearance-on
this pattern and practice. My bill envisions establishing the pat-
tern and practice retroactively, which cranks in the past 17 years
as well as the intended law. Yes; it is a weakening-what we have;
but it is offered as a compromise which might find some acceptabil-
ity. If you cannot get dinner, you get a sandwich. We want dinner
over here. You might get a glass of water from the other body, and
that is the purpose of this legislation.

Mr. RAUH. Your own statement that it is a weakening seems to
be perfectly fair. So I do not think at this moment we have an
argument. We have a different feeling. I do not want a weakening;
nor do any of the witnesses this morning want a weakening.

Mr. HYDE. We do have an argument over the fact I would like to
be a little more historical in terms of giving some weight to the
past 17 years to some of the jurisdictions now required to follow a
different standard then the rest of the country.

Mr. RAUH. I cannot get you off that 17-year kick, can I?
Mr. HYDE. No.
Mr. HooKs. When -the gentleman says he is in favor of weaken-

ing it, it is obviously to get more votes. I just hope there are votes
to pass it in its present condition, because it is a law which is cost-
efficient, cost-effective, and we decided it a great temptation, but in
light of the Reagan administration talking about less government,
not more, we decided we wuuld not ask all 50 States to be covered,
because we want to do at least one thing Mr. Reagan is in favor of,
and that is to have less government. We are willing to take our
chances on what we have. If they do wrong in Minnesota or Illi-
nois, if they get out of line, we will come see about them at that
point.

But seriously, in my closing remarks, I would say that we have
something that transcends what it is and becomes a great symbol
of hope. There are many -minority people who feel the Federal
Government is closing the arms of compassion toward them. There
are many minority people who feel that 50 years of progress is
about to be undone.
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Here is a clear signal in a situation that by all standards has
worked well; even those who say it should be abolished say so
because it has been a good law. We do not think there is any
demonstrable proof that it is not needed now, and that its success
should be one of the reasons for the extension of it.

I think we in the Leadership Conference would be first to testify
how overjoyed we would be. But at this point in history, we think
we need it and we very strongly urge the Members of Congress,
House and Senate, to extend this bill in its present form.

Thank you very much, Mr. Chairman, for this time.
Mr. WASHINGTON. Thank you.
The subcommittee is adjourned.
[Whereupon, at 12:30 p.m., the subcommittee was adjourned, to

reconvene at the call of the Chair.]
[Copies of the bills before the subcommittee follow:]
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97TH CONGRESS
1ST SESSION H. R. 3112

To amend the Voting Rights Act of 1965 to extend certain provisions for an
additional ten years, to extend certain other provisions for an additional
seven years, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 7, 1981

Mr. RODINO introduced the following bill; which was referred to the Committee
on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to extend certain

provisions for an additional ten years, to extend certain

other provisions for an additional seven years, and for other

purposes.

1 Be it enacted by the Senate and House of Representa-

2 (ives of the United States of America in Congress assembled,

3 . TITLE 1

4 SEc. 101. Section 4(a) of the Voting Rights Act of 1965

5 is amended by-

6 (1) striking out "seventeen" each time it appears

7 and inserting in lieu thereof "twenty-seven".
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2

1 (2) striking out "ten" each time it appears and in-

2 serting in lieu thereof "seventeen".

3 TITLE II

4 SEC. 201. Section 2 of the Voting Rights Act of 1965 is

5 amended by striking out "to deny or abridge" and inserting

6 in lieu thereof "in a manner which results in a denial or

7 abridgement of".

8 TITLE Mf

9 SEC. 301. Section 203(b) of the Voting Rights Act of

10 1965 is amended by striking out "August 6, 1985" and in-

11 serting in lieu thereof "August 6, 1992".

83-679 0 - 82 - 6 (pt.1)
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97TH CONGRESS H
To amend the Voting Rights Act of 1965.

IN THE HOUSE OF REPRESENTATIVES

APERL 9, 1981

Mr. HYDE introduced the following bill; which was referred to the Committee on
the Judiciary

A BILL
To amend the Voting Rights Act of 1965.

1 Be it enacted by the Senate and House of R"enta.

2 titvs of the United States of America in Congres aws8ebled,

3 That this Act may be cited as the "Voting Rights Amend-

4 ments Act of 1981".

5 Szc. 2. Section 2 of the Voting Rights Act of 1965 is

6 amended by striking out "to deny or abridge" and inserting

7 in lieu thereof "for the purpose or with the effect of denying

8 or abridging".

9 Szc. 3. Section 8(c) of the Voting Rights Act of 1965 is

10 amended-
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2

1 (1) by striking out "If" and inserting "In" in lieu

2 thereof; and

3 (2) by striking out "or an aggrieved person under

4 any statute" and all that follows through "during such

5 period" and inserting in lieu thereof "under section

6 12(g), and only in such a proceeding, the court, in ad-

7 dition to such other relief as it shall grant, may order

8 that, for a period of not more than four years after the

9 order is made,".

10 SEc. 4. (a) Section 4(a) of the Voting Rights Act of

11 1965 is amended-

12 (1) by striking out the first sentence;

13 (2) in the second sentence-

14 (A) by striking out "on account of race or

15 color, or" each place it appears; and

16 (B) by striking out "the third sentence of";

17 (3) in the sentence beginning "The court shall

18 retain jurisdiction" by striking out "on account of race

19 or color, or";

20 (4) by striking out the first sentence beginning "If

21 the Attorney General determines that he has no reason

22 to believe"; and

23 (5) in the second sentence beginning "If the At-

24 torney General determines that he has no reason to

25 believe"-
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1 (A) by striking out "on account of race or

2 color, or"; and

3 (B) by striking out "the second sentence of".

4 (b) Section 4(b) of the Voting Rights Act of 1965 is

5 amended-

6 (1) by striking the first two sentences; and

7 (2) in the third sentence by striking out "in addi-

8 tion to any State or political subdivision" and all that

9 follows through "the previous two sentences, the pro-

10 visions of".

11 (c) Section 4(f)(4) of the Voting Rights Act of 1965 is

12 amended by striking out "the second sentence of".

13 SEC. 5. Section 5 of the Voting Rights Act of 1965 is

14 amended by striking out "Whenever a State" and all that

15 follows through "based on determinations made under the

16 third sentence of section 4(b)" and inserting in lieu thereof

17 "Whenever a State or political subdivision with respect to

18 which the prohibitions set forth in section 4(a)".

19 Sac. 6. Section 12 of the Voting Rights Act of 1965 is

20 amended by adding at the end the following:

21 "(g) Whenever the Attorney General has reasonable

22 cause to believe that any person or governmental entity or

23 group of persons or governmental entities is engaged in a

24 widespread pattern or practice which has the purpose or

25 effect of denying the full enjoyment of any of the rights
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1 granted or protected by this Act, or that any group of per-

2 sons has been denied any of the rights granted or protected

3 by this Act and such denial raises an issue of general public

4 interest, the Attorney General may bring a civil action in any

5 appropriate United States district court by filing with that

6 court a complaint setting forth the facts and requesting such

7 relief, including relief under section 3(c) of this Act, as the

8 Attorney General deems necessary to assure the full enjoy-

9 ment of the rights granted or protected by this Act.

10 "(h) In any civil action instituted by an individual to

11 secure rights granted or protected by this title, the Attorney

12 General may intervene in such civil action if the Attorney

13 General certifies that the case is of general public

14 importance.".

__ ~- -_ r
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97TH CONGRESS
ST SESSION H R 1407

To m 'end the Voting Rights Act of 1965 to limit certain aspects of its coverage
for other than racial groups.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 28, 1981

Mr. MCCLOSKEY introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to limit certain

aspects of its coverage for other than racial groups.

I Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Voting Rights Act Re-

4 pealer Amendments Act of 1981".

5 SEC. 2. Section 4(a) of the Voting Rights Act is

6 amended-

7 (1) by striking out "the first two sentences of"

8 where it appears immediately after "determinations

9 have been made under";
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1 (2) by striking out the final sentence of the first

2 paragraph;

3 (3) by striking out "an action under the first sen-

4 tence of this subsection" and inserting in the third

5 paragraph thereof "the action"; and

6 (4) by striking out the fourth paragraph thereof.

7 SEC. 3. Section 4(b) of the Voting Rights Act of 1965 is

8 amended by striking out the final sentence of the first para-

9 graph thereof.

10 SEc. 4. Section 4 of the Voting Rights Act of 1965 is

11 amended by striking out subsection (0.

12 SEC. 5. Section 5 of the Voting Rights Act of 1965 is

13 amended by striking out "or whenever a State or political

14 subdivision with respect to which the prohibitions set forth in

15 section 4(a) based upon determinations made under the third

16 sentence of section 4(b) are in effect shall enact or seek to

17 administer any voting qualification or prerequisite to voting

18 different from that in force or effect on November 1, 1972,"

19 where it appears after "November 1, 1968,".

20 SEc. 6. Sections 3 and 6 of the Voting Rights Act of

21 1965 are each amended by striking out "fourteenth or fif-

22 teenth amendment" each place it appears and inserting in

23 lieu thereof the following: "fifteenth amendment".

24 SEc. 7. Sections 2, 3, the second paragraph of section 4

25 (a), and sections 4(d), 5, 6, and 13 of the Voting Rights Act
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I of 1965 are each amended by striking out ", or in contraven-

2 tion of the guarantees set forth in section 4(0(2)" each place

3 it appears immediately after "on account of race or color".

4 SEC. 8. Section 14(c) of the Voting Rights Act of 1965

5 is amended by striking out paragraph (3).

6 SEC. 9. (a) The Voting Rights Act of 1965 is further

7 amended by striking out section 203.

8 (b) Sections 204, 205, and 206 of the Voting Rights Act

9 of 1965 are redesignated as 203, 204, and 205, respectively.

10 (c) Section 204 of the Voting Rights Act of 1965, as

11 redesignated section 203 by subsection (b) of this section, is

12 amended by striking out "or 203,".

13 (d) Section 205 of the Voting Rights Act of 1965, as

14 redesignated section 204 by subsection (b) of this section, is

15 amended by striking out ", 202, or 203" and inserting in lieu

16 thereof the following: "or 202".
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97TH CONGRESS R 2942
1ST SESSION H29

To amend the Voting Rights Act of 1965 to limit certain aspects of its coverage
for other than racial groups.

IN THE HOUSE OF REPRESENTATIVES

MARCH 31, 1981
Mr. THOMAS (for himself, Mr. MCCLOSKEY, Mr. BADHAM, Mr. BAFALIS, Mr.

BURGENER, Mr. BUTLER, Mr. COLLINS of Texas, Mr. FRENZEL, Mr.
GINGRICH, Mr. HILEE, Mrs. HOLT, Mr. KINDNESS, Mr. LAGOMARSINO, Mr.
LUNGREN, Mr. MONTGOMERY, Mr. MOORHEAD, Mr. PETRI, Mr. RUDD, Mr.
SHELBY, Mr. SHUMWAY, and Mr. WHITEHUEST) introduced the following
bill; which was referred to the Committee on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to limit certain

aspects of its coverage for other than racial groups.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Voting Rights Act Re-

4 pealer Amendments Act of 1979".

5 SEC. 2. Section 4(a) of the Voting Rights Act is

6 amended-
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1 (1) by striking out "the first two sentences of"

2 where it appears immediately after "determinations

3 have been made under";

4 (2) by striking out the final sentence of the first

5 paragraph;

6 (3) by striking out "an action under the first sen-

7 tence of this subsection" and inserting in the third

8 paragraph thereof "the action"; and

9 (4) by striking out the fourth paragraph thereof.

10 SEc. 3. Section 4(h) of the Voting Rights Act of 1965 is

11 amended by striking out the final sentence of the first para-

12 graph thereof.

13 S c. 4. Section 4 of the Voting Rights Act of 1965 is

14 amended by striking out subsection (0.

15 SEC. 5. Section 5 of the Voting Rights Act of 1965 is

16 amended by striking out "or whenever a State or political

17 subdivision with respect to which the prohibitions set forth in

18 section 4(a) based upon determinations made under the third

19 sentence of section 4(b) are in effect shall enact or seek to

20 administer any voting qualification or prerequisite to voting

21 different from that in force or effect on November 1, 1972,"

22 where it appears after "November 1, 1968,".

23 SPc. 6. Sections 3 and 6 of the Voting Rights Act of

24 1965 are each amended by striking out "fourteenth or fif-
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1 teenth amendment" each place it appears and inserting in

2 lieu thereof the following: "fifteenth amendment".

3 SEC. 7. Sections 2, 3, the second paragraph of section

4 4(a), and sections 4(d), 5, 6, and 13 of the Voting Rights Act

5 of 1965 are each amended by striking out ", or in contraven-

6 tion of the guarantees set forth in section 4(0(2)" each place

7 it appears immediately after "on account of race or color".

8- SEc. 8. Section 14(c) of the Voting Rights Act of 1965

9 is amended by striking out paragraph (3).

10 SEC. 9. (a) The Voting Rights Act of 1965 is further

11 amended by striking out section 203.

12 (b) Sections 204, 205, and 206 of the Voting Rights Act

13 of 1965 are redesignated as 203, 204, and 205, respectively.

14 (c) Section 204 of the Voting Rights Act of 1965, as

15 redesignated section 203 by subsection (b) of this section, is

16 amended by striking out "or 203,".

17 (d) Section 205 of the Voting Rights Act of 1965, as

18 redesignated section 204 by subsection (b) of this section, is

19 amended by striking out ", 202, or 203" and inserting in lieu

20 thereof the following: "or 202".
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97TH CON(IRESSITSSINH. Re 1731
To amend the Voting Rights Act of 19(65 to limil certain aspvts of its coverage

for other than racial groups.

IN THE HOUSE OF REPRESENTATIVES

FFBRIARY 5, 1981
Mr. Mc('LoRv introduced the following bill; which was referred to the ('oninitte

on the Judiciary

A BILL
To amend the Voting Rights Act of 1965 to limit certain

aspects of its coverage for other than racial groups.

I Be it enacted by the Senate and House of ltepresenta-

"2 lives of the United States of A merica in Congress assembled,

3 That this Act may be cited as the "Voting Rights Act Re-

4 pealer Amendments A(:t of 1981".

5 Sc. 2. Svetion 4(a) of the Voting Rights Act is

(1 ainit'ed-

7 (1) by striking out "the first two sentence's of"

8 where it apl(ars immcdiately after 'd terminat ions

9 have been made tinder";
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1 (2) by striking out the final sentence of the first

2 paragraph;

3 (3) by striking out "an action under the first sen-

4 tence of this subsection" and inserting in the third

5 paragraph thereof "the action"; and

6 (4) by striking out the fourth paragraph thereof.

7 SEc. 3. Section 4(b) of the Voting Rights Act of 1965 is

8 amended by striking out the final sentence of the first para-

9 graph thereof.

10 SEC. 4. Section 4 of the Voting Rights Act of 1965 is

11 amended by striking out subsection (f).

12 SEm. 5. Section 5 of the Voting Rights Act of 190'5 is

13 amended by striking out "or whenever a State or political

14 subdivision with respect to which the prohibitions set forth in

15 section 4(a) based upon determinations made under the third

16 sentence of section 4(b) are in effect shall enact or seek to

17 administer any voting qualification or prerequisite to voting

18 different from that in force or effect on November 1, 1972,"

1 9 where it appears after "November 1, 190t8,".

20 Si.'. 6. Sections 3 and 0' of the Voting Rights Act of

21 1965 are, each amended by striking out "lourteenth or fif-

22 tccnth amendment" each place it aplpars and inseriliig iii

23 lieu th('rcof the following: "filt(cnth amteldmlent".

21 SI,. 7. Sctioms 2, 3, the swcomid pmrangralh of sviulim

2.' 4(a), a md sections 4(d). 5, 6. mid 13 of ' V'tNing Iigihts Act
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1 of 1965 are each amended by striking out ", or in contraven-

2 tion of the guarantees set forth in section 4(0(2)" each place

3 it appears immediately after "on account of race or color".

4 Sc. S. Section 14(c) of the Voting Rights Act of 1965

5 is amended by striking out paragraph (3).

6 SEC. 9. (a) The Voting Rights Act of 1965 is further

7 amended by striking out section 20:3.

8 (b) Sections 204, 205, and 206 of the Voting Rights Act

9 of 1965 are redesignated as 203, 204, and 205, respectively.

10 (c) Section 204 of the Voting Rights Act of 1965, as

11 redesignated section 203 by subsection (b) of this section, is

12 amended by striking owt "or 203,".

13 (d) Section 205 of the Voting Rights Act of 1965, as

14 re(lesignated section 204 by subsection (h) of this section, is

15 amended by striking out ", 202, or 203" and inserting in lieu

16 thereof the following: "or 202".



EXTENSION OF THE VOTING RIGHTS ACT

THURSDAY, MAY 7, 1981

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS,

COMMITIrTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 9:40 a.m. in room 2141 of the Rayburn
House Office Building, Hon. Don Edwards (chairman of the sub-
committee) presiding.

Present: Representatives Edwards, Kastenmeier, Washington,
Hyde, Sensenbrenner, and Lungren.

Staff present: Helen Gonzales and Ivy L. Davis, assistant counsel,
and Thomas M. Boyd, associate counsel.

Mr. EDWARDS. The subcommittee will come to order.
We convene this morning to resume our hearings on legislation

to extend and amend the Voting Rights Act of 1965. The Voting
Rights Act contains both permanent and temporary or special pro-
visions aimed at removing unconstitutional barriers to voting.

Since most of the special provisions of the act are due to expire
in August 1982, this subcommittee plans to conduct a series of
hearings on pending legislation addressing these provisions.

Yesterday the subcommittee heard from a distinguished group of
witnesses who testified on the continuing need for the protections
provided by the act.

While all acknowledged the significant gains made under the act,
they also noted a steady rate of section 5 objections by the Justice
Department over the years which emphasize that the potential for
losing ground still exists.

This morning we are going to hear from an equally distinguished
group of witnesses.

Before I introduce our first witness, does any member of the
subcommittee desire to be heard?

Mr. HYDE. Mr. Chairman.
Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. I ask unanimous consent that the subcommittee

permit coverage of this hearing, in whole or in part, by television
broadcasts, radio broadcasts, or still photography, in accordance
with committee rule V.

Mr. EDWARDS. Is there objection?
Mr. SENSENBRENNER. Reserving the right to object.
Mr. EDWARDS. The gentleman reserves the right to object.
Mr. SENSENBRENNER. And I will not object. I notice that there

are no photographers of any kind here at this point, but I would
remind the chairman of the committee that one of the provisions of

(85)
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committee rule V is that cameras are to remain in a stationary
position and not move around the room.

During the course of the hearing yesterday, I noticed that some
photographers were crawling around the floor like a bunch of ants,
which is distracting to the witnesses, to the committee members,
and the audience. And I would hope that any photographers who
do take advantage of committee rule V before this subcommittee in
the future would stay still, as the rule requires. And I withdraw
my reservation and objection.

Mr. EDWARDS. I thank the gentleman, and assure the gentleman
from Wisconsin that the rules will be complied with.

The first witness today is a friend of the committee's for many
years.

And, Dr. Abernathy, Chairman Rodino asked me to give you his
best regards and regrets he has another committee assignment this
morning and can't be here to personally great you.

Dr. Ralph Abernathy is pastor of the West Hunter Street Baptist
Church in Atlanta, Ga.

Dr. Abernathy, we welcome you this morning.
Will you please introduce your colleagues. And you may proceed.

TESTIMONY OF REV. RALPH ABERNATHY, PASTOR, WEST
HUNTER STREET BAPTIST CHURCH, ATLANTA, GA.; ACCOMPA-
NIED BY JAMES E. PETERSON, BARBARA PHILLIPS, AND
SIMON WALKER
Dr. ABERNATHY. Thank you very kindly, Mr. Chairman.
Seated to my immediate left is my executive assistant, Mr.

James Peterson.
And seated to my far right is one of my colleagues and staff

persons, Mr. Simon Walker.
And seated to my immediate right is one of our very fine staff

persons, Barbara Phillips.
I would like, Mr. Chairman, to present a copy of a prepared

statement for the record. And then I would like to proceed to give
some opening statements.

Mr. EDWARDS. Dr. Abernathy, without objection, your prepared
statement will be made part of the record, and you may proceed.

[The complete statement follows:]
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TESTIMONY OF THE REVEREND DR. RALPH DAVID ABERNATHY
ON PROPOSED AMENDMENTS TO THE VOTING RIGHTS ACT

OF 196S PRESENTED TO THE SUBCOHITTEE ON
CIVIL AND CONSTITUTIONAL RIGHTS OF THE COMMITTEE

ON THE JUDICIARY OF THE U.S.
HOUSE OF REPRESENTATIVES

MAY 7, 1981

Mr. Chairman and members of the Subcommittee on Civil

and Constitutional Rights of the House Comeittee on the

Judiciary, I am pleased to appear before you this morning to

express to you the importance and significance of main-

taihing the Voting Rights Act of 1965, and its applicable

amendments.

Let me begin by sharing with you some personal experi-

ences that occurred and impacted greatly on my life and the

life of my parents and immediate family and is probably

responsible for my being here today more than any other

fact. First of all, my paternal grandfather# now the late

Mr. George Abernathy, was born a slave. He was the propertym

of his white owner and slavemaster, a Mr. Abernathy, until

the age of twelve. President Abraham Lincoln signed the

Emancipation Proclamation Act and freed him and three million

other Black slaves. My grandfather lived long enough to

tell me the story of slavery as well as passed on to me

lessons of the reconstruction period when Blacks had the

right to vote and Black men and women occupied political

positions of power and authority in the U.S. House of Repre-

sentatives, U.S. Senate and State and local municipalities.

83-679 0 - 82 - 7 (pt.1)
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But, I remember so well my grandfather's chronology of how

this vote was taken from Black Americans; when taxes were

placed upon them and how they were robbed of America's most

democratic right, that is, the right to vote; to choose

public elected officials and the right to participate in the

political process. My grandfather died hoping and dreaming,

praying and longing for the return of the day when Blacks

could participate freely in the election process. My father,

an industrious and hard working man, and my mother, a charming

and beautiful and ingenious woman, lived their short yet

fruitful lives never having the simple right to vote; never

having the right to determine who would make the laws to

govern the fertile soil of my native home, Alabama. This

land is made richer today because my parents sleep in it and

more beautiful by their hopes, dreams and aspirations though

unfulfilled, yet they dwell in the land and permeate the

air. Their dying wish to me, a sixteen year old lad, was

that I would vote and be a part of the political process of

America. I must fight to retain that right and pledge not

only to them, but to more than thirty persons who died in

our V6ting Rights Crusade. I ask you not to fail Jimmy Lee

Jackson, Viola Liuzzo, James Reed, Andrew Goodman, Michael

Schwerner, James Chaney, Martin Luther King, Jr., Jonathan

Daniels and others who died for this Voting Rights Bill.
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So the question is what message do you believe will be

received by Blacks and other minorities if, in addition to

being thrown off the welfare rolls, we are now placed again

at the mercy of the demonstrated ill will of State govern-

intnt-s-on so fundamental a right as voting?

Over the past several weeks in my travels across the

country, I have had a first-hand opportunity to meet with

and hear the views of individuals, groups, community organi-

zations, religious leaders and concerned citizens on the

issue of -the Voting Rights Act and its respective amendments

and proposed restrictions. Realizing that the mood of the

nation lies in a slumbering and conservative state there

still remains a strong affinity and support among Americans

for the high principles of civil, constitutional and voting

rights. These rights must be upheld and continued on a

steady course in order to ensure voting equality. As some

of you may be aware, the formation of the Voting Rights Act

came into being a long time before a number of you launched

your political careers and were elected to Congress. Count-

less individuals sacrificed their families and homes to

march many many miles in the hot sweltering sun from Selma

to Montgomery, and even gave their lives so that Black

Americais,-in particular, and other minorities in general,

could gain and exercise their lawful and constitutional

right to vote.
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History has shown us the darknos that can ensue on the

lives of individuals who are confronted with roadblocks

which prevent them from exercising their lawful right to

vote. We have witnessed the oral qualification tests,

introduction of literacy tests, poll-taxes, threats of

violence and job security and other psychological weapons

designed to prevent and prohibit the voting rights of Black

Americans. Some of you may argue that the trends and

attitudes have changed in the southern states and other

parts of America and, therefore, the charge of voting denial

and abridgement no longer exist and are simply perceived

illusions. The danger of embracing this position is that

one does not take into account the potential deviousness of

human nature and the likelihood of reverting to-the out-

moded, political ways of governing. Given the short time

that this Act has been in effect, it has been a tremendous

instrument in increasing the active voting participation of

Black Americans' in the political arena as well as in our

judicial jury selection process. The Voting Rights Act of

1965 was an answer to the protracted struggle against racism

and unfair standards of justice. If there is a need to

adjust and amend the Voting Rights Act, then it should be to

strengthen not weaken it.

I say to you, members of the House Judiciary Committee,

that the time has come for the 97th Congress to move beyond
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a crisis Congress, responding to the most vociferous outcry

for the return of old laws and life-styles, to a conscien-

tious Congress which is responsive to the civil, human and

constitutional rights of all Americans. The repeal or down-

grading of the Act will provoke a large constituency which

depends upon your best moral judgment to enact laws that

will protect their constitutional rights and political

interests. To abdicate this responsibility is to yield to

the mischief of conservatism and to set a crisis stage for

social unrest.

As one who pioneered the Civil Rights Amendment of the

1960's, along with my closest and dearest friend, Dr. Martin
/

Luther King, Jr., which led to the creation of the Voting

Rights Act of 1965, through non-violent, direct action in

the Selma to Montgomery march, I can honestly testify that

the psychological effect of not having the right-to vote was

as devastating as the legal practice of discrimination and

segregation. This dehumanizing practice relegated Black

Americans to a position of second-class citizenship forcing

them to accept many unjust laws. To a major degree, the

Voting Rights Act changes this act of civil rights denial

and continues to give hope, inspiration and political

freedom to scores of Black Americans and other minorities.

A repeal of this important Act will risk a psychological
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set-back for those voters accustomed to having federal laws

protect and guarantee that there will not be a denial or

abridgement of their civil and constitutional rights.

Upon hearing rumors that some of my legislative friends

were contemplating weakening and possibly repealing the

Voting Rights Act, my mind immediately reflected on the 20

million Black South Africans whom even today cannot exercise

their right to vote because the racist apartheid government

there continues to institute legal barriers and assiduously

refuses to accept their Black brethren as equal and worthy

human beings. At present, there is no direct parallel

between the policies of South Africa and America. However,

we cannot afford the luxury of allowing the woes of segre-

gation and-separatism to creep upon us as we make laws based

on purely political vengeance. Nevertheless, race is a

central issue in America's politics and public decision

making as has been shown in many of the Southern states

including South Carolina, Alabama and Georgia, where schemes

have becn employed to circumvent the pre-clearance procedure

of Section 5 of the Voting Rights Act.

It is imperative that the Department of Justice be

fully involved in the litigation and administration of the

Voting Rights Act. We cannot index a cost benefit analysis

as a justification for the removal and reduction of the
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Justice Department's role. The Voting Rights Act must be

extended beyond the realm of a political football that is

thrown around when each new Administration comes to power.

A seven to ten-year extension appears most-appropriate. We

must also have an unquestionably strong procedure for

enforcing the Voting Rights Act which equals or exceeds

the clause in the existing Section 2.

So, I say to you today, that the right to vote without

local interference cannot occur without the existence and

strengthening of the Voting Rights Act. The Act has added

tremendous hope to the disenfranchised over the past 16

years and has had an impact on the increased election of

Black elected officials throughout the nation. This is one

issue in which it is imperative that Congressional legis-

lators rely upon moral judgment to reach their final decision.
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Dr. ABERNATHY. Thank you very kindly.
I appreciate the opportunity of being here today because we live

in a very critical period of the life of our Nation. America is made
beautiful today by the fact that we have so many, many people
who make it up, people of various colors, creeds, religious beliefs,
and even nonbelievers.

There is no doubt about it-it is the greatest Nation on the face
of this Earth, and every person who is a part of it must know and
realize that we are a part of the greatest Nation on the face of this
Earth. Yet there are many, many problems that still exist within
our land and within our country that are unsolved, and we must
give ourselves, our energy, our time, and our resources, just as our
forefathers and our Founding Fathers did, in order to solve these
problems, in order that all people living within the boundaries of
the United States of America and citizens of America can enjoy the
blessings of this great land.

I never will forget the words of a late Senator for whom I had
great admiration and respect, Senator Hubert Humphrey, who said
to me, "Dr. Abernathy, always remember that our most basic
American right is the right to register and to vote."

It just so happens that my paternal grandfather, Mr. George
Abernathy, was born a slave. He was born in South Carolina and
was taken to the auction block at Linden, Ala., a small town in the
black belt of Alabama, nestled on the Tombigbee River, just as it
nears the Warrior River.-

My grandfather, unable to read and unable to write, lived to get
to the age of 12 before President Abraham Lincoln signed that
great Emancipation Proclamation and freed my grandfather and 3
million slaves in this country. He lived a very long, fruitful, and a
very useful life. And of course, he lived long enough to tell me not
only the story of slavery, but to talk to me about reconstruction
and that particular -period in which blacks were represented in the
halls of the Congress of the United States in the House of Repre-
sentatives and in the U.S. Senate and in the State legislatures, as
well as our county and city and local governments. And he had
longed for the day when blacks again would be able to recapture
the things that had been taken away from them, especially the
right to choose our public elected officials.

Well, unfortunately, he didn't live to see that day, but my father
and my mother, whose bodies rest beneath the great soil of Ala-
bama, making that soil more beautiful and making that first State
alphabetically the most beautiful State in the Union with their
dreams and their aspirations, though unfilled, yet booming and
blossoming in the Alabama air. They instilled within me the desire
to work for and to fight for the rights of all people to register and
to vote.

I remember so very well that my father, who made his living
from the soil, who worked in the fields, and who cleared new
ground, and amassed a plantation of 500 acres of land, which he
owned, for himself and for his family, was denied the right to vote.

Of course, money was a problem for him, but he did not have a
problem in paying the poll taxes. Yet, he could not register, and he
could not vote.
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My mother went down home to live with our eternal God, not
having gained that right to vote either.

And finally, while a student at Alabama State University in
Montgomery, Ala., I decided that I was going to organize a group of
students, and we would go down and register, or attempt to regis-
ter.

Of course, I was successful in getting a dozen or more students to
go with me and to that Montgomery County Courthouse. And I
never will forget that fall afternoon in 1948 when the registrar,
some 75 or 80 years of age, turned down each person because they
had not passed satisfactorily the literacy test.

And of course, being as methodical as I am in all of my under-
takings and dealings, I filled out every line and every page and
answered every question.

And of course, exercising my southern hospitality and courtesy,
which had been instilled within me by my mother and my father,
she was moved by my "Yes, ma'ams" and "No, ma'ams."

And then she said to me, "Abernathy, you have answered these
questions accurately on this form, but the law gives me the power
to ask one additional question-a verbal question. And you have to
answer that question."

And of course, I said, "Yes, ma'am."
And of course, she said, "I want you to recite for me the 15th

amendment to the Constitution of the United States."
And of course, I stood, having been in the Armed Forces, and

brought my body erect, to attention, and I saluted, and I siid, "I
pledge allegiance to the flag of the United States of America and to
the republic for which it stands, one nation under God, indivisible,
with liberty and justice for all."

And then I brought my hand down, and she said, "Uh-huh, you
better had known it." And she said, "You better had known it."
And she said, "You have passed."

Ever since then, I have been voting.
In 1955, Martin Luther King, Jr., and I joined together in Mont-

gomery, Ala., the cradle of the Confederacy, and it was there that
we decided that we were going to launch a nonviolent movement to
bring about change within our Nation and to bring about change
for black people and for poor people within our society. We carried
on countless numbers of campaigns, which I will not burden you,
Mr. Chairman and members of this committee, with, because histo-
ry records all of these.

But one of the most significant campaigns was a campaign to
vote, to do away with the literacy test and to do away with the oral
examination, and to win, for black people and poor people, this
right.

And of course, Mr. Chairman, we launched our movement in
Dallas County, Ala. And I can tell you that 35 persons gave their
lives-died by our side-in order that we might Win the right to
vote, because that literacy test was a type of test that could be
passed only by a lawyer, and an astute lawyer at that. And a
common, ordinary, taxpaying, country-living citizen could not possi-
bly pass that test.

Mr. Chairman and distinguished members of this august body, I
want you to know Jimmy Lee Jackson, a young man who had not
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finished high school, who sought to protect and take the blows
from the state troopers in order that they would not be inflicted
upon on his 85-year-old grandmother by throwing his body across
her and receiving those blows, was shot down and killed in cold
blood.

Viola Luizzo, a white woman, came from Detroit, Mich., and gave
her life, as she sought to give assistance, on that Selma to Mont-
gomery march, to black individuals who were trying to win the
right to vote and to call the attention of the Nation to this terrible
and awful problem.

Jonathan Daniels gave his life at Hayneville, Ala.; Rev. James
Reed, a Unitarian minister from Boston, gave his life, with the
hope that we would win the voting rights bill. And the list goes on
and on-in the 16th Street Baptist Church at Birmingham, Ala.,
and countless numbers of others who died, just for the right to
vote.

And I never will forget how pleased and how happy we were
when President Lyndon Baines Johnson, before the joint session of
the House of Representatives and the Senate, closed the very
moving speech, calling for the Voting Rights Act of 1965, with a
national anthem of our movement, with justice and equality, "We
Shall Overcome."

And your former colleagues, maybe some of you were Members
of the-House at that particular time-but your former colleagues
had enough courage in 1965 to write this bill into law and to make
it law.

And because it was made law, this voting rights bill, the shackles
which has bound the black people and poor people and all minor-
ities across the years, were loosened, they were not total broken,
but they were loosened. And because of that, we now have the
right and can vote without great difficulties. In some cases there
are difficult situations, but we can vote, and we are very pleased
about it.

I have come here today, in all sincerity and all humility, to call
for you, Mr. Chairman and distinguished members of this subcom-
mittee, hoping that my very dear friend, Congressman Rodino,
could have been present here to hear my words himself, because I
can speak much better than I can write.

But I wanted him to hear and I wanted him to know, and I want
each of you to know that the eyes of this Nation are focused upon
Washington today. They are looking to you for bold, creative lead-
ership. They are depending upon you.

There is no way that any of us can sit in those chairs, where you
sit at this particular moment-history and destiny and the people
have placed you there, and I call upon you, with all of the nonvio-
lent power at my command, to give us an extension of 10 years of
this voting rights bill if you can. And if you can see it, and if you
will, and if you will take the courage and realize that "Once to
every 'man and nation," said John Greenleaf Whittier, "comes the
moment to decide in the strife of truth with falsehood for the good
or the evil side, and it is the brave man who chooses, while the
coward stands aside, and make fresh that faith which they deny."

If you will do it, unborn generations will rise up. They will say
that there lived, during this particular era in 1981, in the Congress
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of the United States, Congressman Edwards and Congressman
Washington and Congressman Hyde, who were not concerned
about the temperature within the Nation, who decided that they
were not going to be thermometers that would register a tempera-
ture, but they would be thermostats that would control the tem-
perature within our nation.

People, brothers and sisters, my honorable Congressmen, are out
there on the streets hungry today, so many of them caught up in
frustrations, and they do not know what is going to happen.

I guess this is natural with the change of every administration. I
guess people has questions in their minds. But with the proposed
cutbacks on social programs that they have learned to depend upon
ahd with the blood of innocent individuals crying from the graves
and cemeteries of the land, it is my hope and it is my prayer, on
this national day of prayer, that we will have enough courage to
speak the truth, and the leaders of our Nation will speak that
truth, and men and women will live by that truth.

Time is running out; time is winding down. So I say to you today
that the right to vote, without local interference, cannot occur
without the existence and the strengthening of the Voting Rights
Act, an act that has added tremendous hope to the disenfranchised
over the past 16 years, and that has had an impact on the in-
creased election of black elected officials throughout the nation.
This is one issue in which it is imperative that congressional legis-
lators rely upon moral judgment to- reach their final decision.

And it is my prayer and it is my hope that you will give backing
and your full support and full recommendation will come out of
this subcommittee-bipartisan subcommittee, not just Republicans,
not just Democrats, but fellow Americans who are concerned about
the welfare of all people who make up this great land of ours.

Mr. Chairman, I have an outstanding and very competent and
able staff, who are not preachers, as I am, and they are most
skilled-more skilled in dealing with acts and figures and docu-
ments. They can answer any question that is resting on your mind
and on your hearts, and I do want them to share with me and
answer your questions, being with me.

And I want to thank you, Congressman Edwards and the mem-
bers of the distinguished panel, for giving me the opportunity of
appearing before this committee and making this opening state-
ment.

Mr. EDWARDS. Dr. Abernathy, it is indeed a privilege to hear
K our most moving testimony. We thank you very much for being

ere today.
The gentleman from Wisconsin, Mr. Kastenmeier.
Mr. KASTENMEIER. Thank you, Mr. Chairman. I, too, would like

to greet Dr. Abernathy, for what I regard as very important hear-
ings with the chairman.

We have been through some of the episodes in the past that
legislatively gave rise to the 1965 act. I remember the 1960 act. I
served on this subcommittee during the consideration of the 1964
act and I remember we also passed a 1957 act, all dealing with
voting rights. The point is, it was very difficult to achieve.

I remember I raised the bill on the floor in 1960, which offered
an easier method administratively to get people registered. It was
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defeated ultimately. In committee we adopted my amendment,
which extended voting rights to State as well as Federal elections,
because it was so important that black citizens in the South have
access to vote for sheriffs .nd for Governors and for mayors and for
local councilmen, as wehi as for Congressmen and the President,
obviously. But that was defeated in 1964.

Even the third time we attempted to improve the Voting Rights
Act, it failed and so it finally took the fourth time, in 1965, before
we passed an effective and a decent act that was basically the act
before us now, and I think it was so hard to achieve it. I hope you
will not let it slide from us in terms of its effectiveness.

I have only one question, Dr. Abernathy. I think that of all the
distinguished and prominent black leaders, by virtue of your sup-
port for them, you may be as close to the President as anybody. I
wonder if you have had an opportunity to talk to the White House
and the President about opposing any weakening amendments to
this bill? If you could enlist his support I think it would be very
important for us here in Congress.

Dr. ABERNATHY. Well, I have not had an opportunity to speak
with the President directly concerning this matter. I have spoken
with the White House and I have been asked to submit and pass on
to them a copy of my testimony here today, as well as to present a
memorandum on the Voting Rights Act as I see it, and the need for
a 10-year extension. And that I will do.

The President, as you know, is a very, very kind, a very good
man, and I don't have any doubt that he will not listen to what I
have to say about it. And there is nothing I can say differently
than what I have said in the statement and what I say here before
you to this particular committee, and hopefully we will have his
support.

Mr. KABTENMEIER. Thank you, Doctor.
Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you, Mr. Kastenmeier, and I certainly

agree with my colleague from Wisconsin. It really is essential that
we have support from the White House. We have always enjoyed
bipartisan support and our colleagues on the Republican side here
on this committee are most helpful. President Eisenhower, Presi-
dent Ford, President Nixon, Republican presidents have stood up
in their support. It's an American problem. It is not a Democratic
problem or a Republican problem. So anything you can do would
certainly be appreciated.

The gentleman from Illinois, Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
I, too, appreciate very much the moving statement made by Dr.

Abernathy, one of a series we have heard, and I am sure we will
hear more. This is going to be a very educational experience for all
of us, and for the country, and I want to assure Dr. Abernathy and
his staff that my approach on this is one of trying to find out what
the facts are over the past 17 years and what the right thing to do
is. Everybody wants to do the right thing and try to find out what
is right and what creates the problems. But these hearings are
going to be very fruitful and productive and you have made a
contribution towards that, and I thank .you and I have no further
questions.
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Mr. EDWARDS. The gentleman from Illinois, Mr. Washington.
Mr. WASHINGTON. Thank you, Mr. Chairman.
There is no question in my mind, Dr. Abernathy, that you as

much as anyone in this country, and more than just about anyone
in the country," are responsible for the 1965 Voting Rights Act, and
I certainly want to thank you for probably the thousandth time for
your contributions. Frankly, I wasn't here in 1965, but I don't have
any doubts that I am here today because of .e work that you did
to bring about acts like this, which not only revolutionized a good
part of the South but also brought about the election of now
approximately 6,000 black people to office in this country-which is
less than 1 percent, but a heck of a jump beyond what it was prior
to this act.

I have no doubt that this act and your work have helped to bring
about an awakening in my country and in my district and created
and accelerated a continuum which eventually in my district sort
of broke the shackles of the old, rough, tough, ruthless Democratic
machine and brought about an election of independents like myself
and Gus Savage. So there is a connection between your work and
my being here today, so I wanted to take this opportunity to thank
you for that. -

Just one general question. Do you see the necessity for making
any changes, other than clarifying section 2 of the act? Do you see
the necessity to make any changes in the act of 1965?

Dr. ABERNATHY. Thank you very kindly, Congressman Washing-
ton. Believe me when I tell you that it is indeed a pleasure to be
able to refer to you properly for the first time as Congressman
Washington.

Mr. WASHINGTON. Thank you.
Dr. ABERNATHY. The last time I saw you you were Congressman-

elect Washington.
Mr. WASHINGTON. And before that I was State senator.
Dr. ABERNATHY. That's right.
Mr. HYDE. And before that,'a Member of the House of Repre-

sentatives.
Mr. WASHINGTON. And during that time I was a colleague of the

great Representative Henry Hyde.
[Laughter.]
Mr. HYDE. I learned at his feet, I can assure you.
Mr. WASHINGTON. You are very kind.
Dr. ABERNATHY. Thank you.
The only change that I can possibly see for the Voting Rights

Act, other than extending it for an additional 10 years, you have
already described it, and that has to do with section 2 which will
make it much easier nationwide for individuals who have been
discriminated in voting. I think section 5 should remain just as it is
and should be extended for another 10 years.

Other than that, I think everybody will be happy. You will be
surprised to know what it will do for the morale of the people in
this country of ours.

Mr. WASHINGTON. Thank you. I yield.
Mr. EDWARDS. The gentleman from California, Mr. Lungren.
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Mr. LUNGREN. Thank you, Mr. Chairman. Sometimes I wind up
on the panel with Mr. Hyde and Mr. Washington and I wonder if I
should enter into this Illinois political lovefest here.

Mr. HYDE. We'll make you an honorary citizen.
Mr. LUNGREN. I'll try.
Dr. Abernathy, I think some of your comments were directed to

me and some other members of the panel when you suggested some
of us were too young to have been here in the Congress when the
original act was enacted. But let me just say that, though young we
may be, I think many of us have admired you from afar and in
some ways you were a political example and a leader to us.

That being said, I would like to just make some comments about
some of your printed testimony here, where there is almost a
suggestion that conservatism and a concern for civil rights may be
at opposite ends. And I would like to assure you, from some of us
who identify ourselves as conservatives, that that is not the case. I
think for a long period of time perhaps the term conservative has
been used in an inexact manner to suggest that civil rights are of
no concern of conservatives, and I hope we can wash that from the
political thought process.

I certainly well respect what you have to say and your back-
ground in this area. There is a great deal of import attached to
your comments.

I would like to ask this, however. Your testimony is that we
should extend the Voting Rights Act as is, for 10 years. And I just
have to ask the basic question, someone suggested we ought to
change in some ways the triggering mechanism, suggesting that
the Voting Rights Act worked very well for 17 years. There's been
a change in political practices, and that as a result, perhaps there
is not the need now for the augmented preclearance.

Could you give me your expression as to what indications we
should look at if we do enact this for another 10 years down the
line, as to whether the preclearance should still stand? In other
words, would it be a situation where after the Justice Department
has reviewed every one of these possible changes and have found
none that they find to be subject to an objection-or is there no
objective test that we can take, and we merely actually need the
passage of more time before we should be willing to make a
change?

Dr. ABERNATHY. Congressman, if you don't mind, I will ask Mr.
James Peterson, my administrative assistant, if he would answer
that question.

Mr. PETERSON. Thank you. Thank you, Dr. Abernathy.
My response to your question is this. Because, in fact, the Voting

Rights Act of 1965 has proven to be successful, that, in fact, tells us
that it is a good act. And the question becomes, if it's good, why
change it?

Second, I don't think that we ought to use any statistical measur-
ance to determine 10 years from now that it's good. I think that
the basic measurement ought to be the right to vote-the civil and
constitutional right-and not a numerical system -for determining
that.

Mr. LUNGREN. I guess what I am trying to say is, presumably
when this was enacted with a period of time in which it would end,
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there was a judgment made in the previous Congress that it should
not exist in perpetuity. I don't know the reason for that, but that's
what is presented to me now. And because I am coming to it fresh,
I would like to establish in my own mind why it should continue in
perpetuity or a 10-year period, or make some changes now. And I
guess what I am asking is: what do we use to measure the ability of
people to register to vote, if not some statistics?

First, if the bill was remedial-that is, to take care of the pattern
and practice of discrimination, do you continue it in perpetuity,
when you believe, if you do believe, that that pattern or practice
has been eradicated?

Dr. ABERNATHY. Well, Mr. Congressman, number one, painful as
it may be, just let me say that the problem has not been eradicat-
ed. At this moment I agree wholeheartedly with you that conserva-
tives are not individuals that have no concern for civil rights. I
think that-well, according to my children, my teenage children, I
am conservative because I don't want them coming in at 2 and 3 in
the morning, and yet they say parties don't start until 1, you know.
But in many ways, I guess I am a conservative. But at least I know
where my wife is concerned about tryingto live within our income.

But there is a rise of racism in this country today. There is a rise
of not only the Ku Klux Klan but the Klan mentality, and I think
it sweeps across the country and it is very, very disturbing. I
understand from my colleagues that the vast majority of the com-
plaints addressed to the Attorney General's Office and to the Jus-
tice Department have come about in more recent years, which
means that things are not getting better.

Since 1965, the vast majority of those complaints have come into
the Attorney General's Office and to the Justice Department, so I
think that we need to continue the bill in its present form for the
next 10 years, and we ought not go nationwide with it. But we
ought to keep it covering part or all of the 22 States that it
presently affects, and we need to do it in- order to protect the
voting rights of our constituents, of our people-of all people.

Mr. EDWARDS. Dr. Abernathy and colleagues, we thank you all
very much for your testimony.

The subcommittee will recess at this time because there is a vote
in the chamber of the House of Representatives, and we will return
in 10 minutes. But again, our thanks for your very valued
testimony.

Dr. ABERNATHY. Thank you, Mr. Edwards.
[Recess.]
Mr. EDWARDS. The subcommittee will come to order.
As our next witness we are honored to have with us the Honor-

able Polly Baca Barragan, State senator from Colorado and vice-
chair of the Democratic National Committee.

If you will introduce yourself and your colleague.
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TESTIMONY OF THE HON. POLLY BACA BARRAGAN, STATE
* SENATOR, COLORADO, AND VICE.CHAIR, DEMOCRATIC NA.

TIONAL COMMITTEE, ACCOMPANIED BY ANTONIA HERNAN.
DEZ, COUNSEL
Ms. BARRAGAN. Mr. Chairman, I would like to introduce Antonia

Hernandez, who is acting as my legal counsel during these hear-
ings in case of some legal questions.

Mr. EDWARDS. Without objection, all of your statement, including
the attachments, will be made a part of the record.

Yodmay proceed.
[The complete statement follows.]
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STATzMaNT 7OY POLLY BACA BARRAGON

Mr. Chairman, members of the Sl bcoi-ittse on Civil and Constitutional

Rights, I am Colorado State Senator Polly Baca Barragan. I am also

a Vice-Chair of the Democratic National Committee. I am appearing

before you today in support of the extension of the Voting Rights Act,

and continued implementation of bilingual elections where they are

necessary. In 1975 community leaders from the Southwest came before

Congress and presented evidence of racially discriminatory voting so

severe that the Section 5 pre-clearance provision was imposed in Texas

and other parts of the Southwest. Part of the exclusion experienced

by Hispanics and American Indians in the Southwest and the West was

a direct result of a language barrier that, until the adoption of bi-

lingual elections in 1975, kept Mexican Americans and Indians complet-

ly removed from the political process. A number of bills have been

introduced in the 97th Congress that would eliminate all provisions

which protect language minority votes, that is, both bilingual elections

and Section 5 pre-clearance.

Testimony by experts in these areas will be presented to the

committee later in these hearings that will show undeniably that elimi-

nation of the 1975 amendments to the VRA would put a sudden stop to

the fragile progress we have achieved in the last six years. For

Hispanics and blacks alike, the elimination or dilution of the pre-

clearance provision would return us to the days of c(:jtly and

prolonged litigation. More significant, it would return - to a time

when the right to cast a vote was reserved only for certeai members

of a democracy.

83-679 0 - 82 - 8 (pt.1)
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I would like to talk now about these two provisions and what

they have meant for my community. I would also like to address

the issues I know are of concern to members of this committee

with respect to the cost and necessity for bilingual election

materials.

In 1975, Mr. Modesto Rodriguez, a community activist from

Pearsall, Texas, a small town in Frio County located in Southwest

Texas about 60 miles southwest of San Antonio, testified before

this subcommittee. Mr. Rodriguez spoke at length about economic

reprisal to keep Mexican Americans in his tcwn from participating

in politics. Frio County has a Mexican American population about

69.1%. Mr. Rodriguez cited the case of a Mr. Alvarez who was

attempting to educate and organize the people in Pearsall and was

firedby his Anglo employer after having worked for him for

sixteen years. Another example he cited was that of Hector

Nieto whose father worked for the school system. When Hector,

the son, decided to file as a candidate for the school board,

the superintendent of the school system called him and said

that if he ran his father would be fired. In another case,

the son of a Mexican American who had the distributing rights

for a certain beer in several counties around Frio was harrassed

for having donated some money to the local Chicano political-

organization. The Anglo businessman instituted a boycott against

the beer the father was selling, resulting in severe financial

losses for him.

The pre-clearance provision of the Voting Rights Act was

enacted in 1975 and required the pro-clearance of election changes



105

3

retroactive to November 1972. This has had an extremely positive

effect on political participation of Chicanos in Frio County.

But there remains a great deal of resistance to Chicano political

participation there. It is for this reason that federal intervention

is necessary there and throughout Texas.

As required by the Voting Rights Act, Frio County submitted

its 1973 redistricting plan for county commissioner precincts

to the Department of Justice. DOJ objected to the redistricting

plan because, among other reasons, it overconcentrated the

Chicano population. The letter of objection was issued by DOJ

in April 1976. In outright violation of the letter of objection,

the county intended to use the discriminatory redistricting plan

in its upcoming elections. In order to enforce the letter of objection

and prevent the use of this discriminatory plan, the Mexican American

Legal Defense and Educational Fund had to file a lawsuit (Silva v.

Fitch, Civil Action No. SA 76-CA-126 U.S.DC. West District Texas).

The litigation was successful and a redistricting plan that did not

discriminate against Mexican Americans was finally adopted. As a

result of the 1980 general elections, there are now two Chicanos on

the County Comissioner's Court representing a county which is 691

Chicano. This would not have been possible without the pre-clearance

provision of the VRA.

Yet Frio County remains a hostile ground for Mexican American

voters. I would like to summarize and submit for the record an af-

fidavit from a Frio County citizen from May 1980. Mr. Juan Pablo

Navarro relates in his affidavit that he voted with an absentee ballot

in the May 3, 1980 party primary. A Chicano, Adolpho Alvarez, was a

candidate for the City Commissioner primary. Mr. Navarro did not
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like any of the candidates running for one of the offices and so he &

wrote in his own name. His original plans to be out of town on the

day of the primary changed, and he was asked to be a poll watcher on

that day. He observed the counting of the votes from the absentee

ballot box and recognized his own ballot because he had written in

his own name and he also recognized his handwriting. What Mr. Navarro

observed was that his votes for the candidates had been changed. He

also noticed that many other ballots had been tampered with and, not

coincidentally, it was those ballots which affected the race of the

Chicano candidate, Mr. Adolpho Alvarez.

I understand that this type of voting fraud and abuse is not a

type covered by the Voting-Rights Act, but rather by state election

laws. I mention it here to give you an idea of the activities that

some election officials will stoop to in Texas to keep a Mexican Ame-

rican from winning an election. When election officials are barred

from this type of blatant exclusion of Mexican Americans, they go to

more subtle kinds of discrimination, such as gerrymandering, at-large

elections, violations of the one-person, one-vote principle. It is

to prevent these types of abuses that Section 5 pre-clearance is

necessary.

The letter of objection issued in Frio County is one of the ap-

proximately 85 letters of objection issued to the state of Texas since

1975. These letters contained a total of 130 election laws that the

DOJ determined had the purpose or would have the effect of discrimina-

ting against minority voters. These discriminatory changes occurred

throughout the state, in urban and rural areas, in the north and in the

south.

Some members of Congress have pointed to the relatively small

number of objections compared to the number of submissions. Yet let-
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Each letter of objection affects the voting rights of thousands and

thousands of people. The first letter of objection issued to Texas

in December of 1975 prevented the adoption of a statewide purge of

voters that would have set back minority registration efforts five

yeaks.

Witnesses later in these hearing will speak at greater length

about the letters of objection from the state of Texas. But I would

like to remind you here that each of the bills that have been intro-

duced with the intention of eliminating bilingual elections also would

eliminate Section 5 pre-clearance for Texas and the Southwest.

I would like now to turn to the subject of bilingual elections

and particularly the cost issues that seem-to receive more attention

than the issue of U.S. citizens exercising their right to vote.

Most, if not all, of the hostility to bilingual elections based

on cost has come from California. Unfortunately, the numbers often

quoted by opponents of bilingual elections have been distorted, skewed,

and otherwise misleading. I would like to clarify briefly some of

these misrepresentations. But before doing so I would like to remind

members of the committee that elections in California are unique in

that vast amounts of printed material are distributed by mail to all

voters before each election. The cost of elections in California is

high and obviously the cost of the extra printing that is required by

the bilingual provisions will cost money.

The total cost of the 1980 general election in Los Angeles County

was $7 million. Of that,$135,000 or 1.2t as spent on implementing

the bilingual provisions and there were over 45,000 requests for bi-

lingual materials. In 1978 in Orange County, California, bilingual

compliance represented only 3.4% of the total cost of the elections.
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In Santa Clara County in 1978, bilingual compliance represented only

1.51 of the totil cost of the election.

Many counties in California have streamlined their bilingual

election programs so that they have a list of voters who need bilingual

materials and only materials for these people are produced. Print-

ing only the amount of materials that are necessary greatly reduces

the cost. This method of distributing bilingual materials only to

those who need them is known as "targetting." The alternative and

much more costly and inefficient way is "blanketing,* where bilingual

materials are distributed throughout a county. Obviously, this

method increases the cost tremendously --- and unnecessarily.

.There is a wide range of options available to local registrars

to implement bilingual election requirements. I am submitting for

the record a statement by the Los Angeles County Registrar, Mr.

Leonard Panish, which describes the very successful and coat-effective

program he has developed with the help of local community organizations.

I would ask you to note that the cost for bilingual compliance in L.A.

has decreased in every election since 1976.

San Diego County has developed another way to cut down on the cost

of printing ballots by printing all ballots in English and by print-

ing a much smaller number of facsimile ballots in Spanish, which are

posted inside each voting boot:,.

In my own state of Colorado, hostility to bilingual elections

has not been as pronounced and has not centered on the cost issue.

In fact, in Denver the additional costs for providing bilingual election

materials have not even been separated from the other costs by the

Voter Registrar. The Registrar, Mr. Dan Noffsinger, remarked in a

recent phone call that indeed, "the costs were not prohibitive.' He

estimated that the larger ballot including both English and Spanish
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increased the cost by one-third. The voting in Denver is with levers

so that there is no way of deterring whether the voter read the English

or the Spanish ballot.

To the more philosophical issue of whether or not bilingual

election materials promote a separate culture, I submit to you that

they do just the opposite. The bilingual provisions address the

specific need of many U.S. citizens who do not speak English. Whether

U.S. citizens should be fluent in English is, for the moment not the

issue. The issue is that, for whatever reasons, there are vast

numbers of citizens who do not speak English and who have a right to

voting assistance as surely as a black who does not read English.

Bilingual election materials make the right a reality for these citizens.

The bilingual provisions are temporary provisions. The Rodino bill,

HR 3112, would have them expire in 1992. I support that bill and

submit to you that bilingual elections will be necessary as long as

there are U.S. citizens who are not fluent in English, largely because

of the failures of our education system.

I am also submitting for the record an article from the "New York

Times" from May 5th about the many languages that are used in our county

today.

Hispanics and other language minority citizens have had the pro-

tections of the VRA for only six years. Long before the work of the

Voting Rights Act is completed, many members of Congress would rather

see these vitally important provisions eliminated entirely. I urge you

to devote your efforts to extend them rather than to eliminate them

Thank you. -
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STATE OF TEXAS R

COUNTY OF FRIO I

AFFIDAVIT

Before me, on this day personally appeared Juan Pablo

Navarro who after being by me first duly sworn, deposes and says

as follows:

1. That I am a citizen of the City of Pearsall, Te a5,

residing at 1314 H. Huajillo. I have lived in Pearsall for 22

years where I am a registered voter and have voted since I was

18 years old.

2. That in the May 3, 1980 party primary elections I

- voted absentee because I intended to be out of town on May 3, 1980.

3. In filling out my absentee ballot I properly marked an

ex" by the candidates of my choice. For County Commissioner,

I voted for Adolpho Alvarez, a perscnal friend of mine and the

candidate of my choice.

4. In the race for County Democratic Party Chairperson

I did not like any candidate so I wrote in my own name, Juan

Pablo Navarro. I properly folded my ballot and placed it in the

absentee ballot box at the County Courthouse.

S. Shortly before election day, my plans changed requiring

that I be in Pearsall on May 3j 1980.
I

6. Mr. Adolpho Alvarez, a candidate for County Commissioner,

asked me to be poll watcher for the May 3 elections.

7. 1 agreed and on election day reported to the polling

place in the Frio County Courthouse.

S. I decided to observe the counting of the votes from

the absentee ballot box.

9. As the clerk was reading off the votes from each ballot, I

noticed my ballot. I recognized it because it was the only

ballot that had a write-in note for Juan Pablo Navarro. Also, I

recognized my handwriting.
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10. As the votes on my ballot were read, the votes for

county officials, were "invalidated. Someone had marked over

my marks and added new marks for the other candidates thereby

invalidating my votes.

11. 1 was shocked, I could not believe my eyes but it was

obvious someone had tampered with my ballot.

12. 1 inmediately voiced an objection and explained to the

Judge that this was my ballot and that I had not voted that way.

13. At this point I noticed that many other ballots had

been tampered with. From the way the marks for county officials

appeared it was clear someone had tampered with the ballots.

14. I began challenging a number of ballots and asked

they be set aside. The following are the numbers on the ballots

that I challenged:

Vse 2178 2273 2291 013 012
2143 2265 2240 1423 4595
2136 4514 2276 1412
2139 2293 2170 104
2254 2292 2172 114

15. Further, I noticed that most of the ballots tampered

with were ballots that affected the races of the mexican American

candidates. Specifically, it appeared to me that Mr. Adolpho

Alvarez, candidate for county commissioner, was seriously

affected by the invalidated ballots.

16. It is my belief that there existed a conspiracy by the

county officials to tamper with the absentee ballots so that

Mr. Adolpho Alvarez would not get elected. Further, I believe

that in the other county elections, there was a conspiracy to

tamper with the absentee ballots so that Mexican Americans would

not get elected.

I swear the above in a true and accurate description of

what occurred on May 3, 1980.

J.1n Pablo Navarro

-2-
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SWORN TO W4D SUBSCRIBED before me by the said Juan Pablo

Navarro on this the 22nd day of May 1980.

rotary Pu ic in and forr
County, -Ae xas

My Commission Expires. 9-14-81
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...REGISTRAR-RECORbER COUNTY OF LOSANOELDS

5867 FERGUSJON COaY - P'.O lOX 306. LOS ANEf CAIFIORNIA sa / 0a 754660

M~aSTM-RECOCIR ECO l

March 20. 1981 S ..... V4!';r-

Ms. Liza Benedict M jj

1411 K Street, 1tW.
Waehlnglton, D. C. 20005

Dear Ms. Benedict:

Attached i. the information you requested pertaining to the
implementation of the bilingual provisions of the Voting
Rights Act in Los Angeles County.

Please let ine know if you have any further questions.

Very truly yours.

LEONARD PANISH
Reglstrar-Recorder

gaAttachment
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IMPLEMENTATION OF THE BILINGUAL PROVISIONS OF

THE VOTING RIGHTS ACT IN LOS ANGELES COUNTY

Bscktround

Los Angeles County. over the years. has provided the fullest opportunity for

all citizens to become registered voters, to participate In all phases of the electoral

process and to vote. As federal and state legislation have established new require-

monts. the Department of Registrar-Recorder has developed the programs necessary

to implement the new mandates.

Los Angeles County began intensive planning for implementation of the bilingual

provisions of the Voting Rights Act immediately upon passage of the 1975 amend-

ments. One of the first actions taken was to establish an Advisory Committee consisting

of Spanish language community representatives to accomplish the following objectives:

(a) To inform the Hispanic community of the Voting Rights Act requirements

for bilingual elections.

(b) To receive input from Spanish language communities regarding methods

of compliance with the VRA.

(c) To stimulate voter registration of persons of Spanish speaking heritage.

(d) To assist in recruitment of bilingual deputy registrars and precinct officers.

The County had surveyed the language capability of its precinct officials as

early as 1973, and the first plan for administration of the bilingual Primary and General

Elections during 1976 was submitted to the Board of Supervisors, and accepted, in

December 1975. The interim guidelines published by the Department of Justice stated

that a system which effectively targets language minority group voters and identifies them

for receipt of minority language materials woild be acceptable If the system were

"guaranteed" to reach persons who would desire such materials.
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For that reason, the 1976 Primary election was "blanketed", that is, every

registered voter received all election related materials In both English and Spanish. One

feature of that election was a targeting plan whereby each voter was asked at the polling

place to express a preference for English only or Spanish bilingual materials for future

elections. This resulted In a computerized list of 60,000 voters who expressed a prefer-

ence for Spanish language materials. All new voters are given the same opportunity to

express a langugage preference by checking the appropriate box on the affidavit of regis-

tration. Additions to and subtraction from the list can be made by the voter indicating

his or her preference in writing.

Bilinfual Materials

In Los Angeles County the sample and official ballots are printed bilingually.

Because of the large number of ballot formats In this county. it has been determined

that this method is more cost effective than printing two separate language versions.

The other election materials maltedd to the voters are printed in English and in Spanish.

Quantities of the Spanish version are printed to be mailed to those voters who have

previously requested them and are so identified In the voter master file. For the 1980

General Election. 45.716 voters requested Spanish materials.

Oral Assistance

The Registrar-Recorder has, from the outset, considered bilingual oral as-

sistance at the polls to be of the highest priority. TV. radio, newspaper and poster

campaigns were conducted, therefore, to recruit as many bilingual polling place

officers, as possible.

During the 1980 General Election. 1889 election precincts had one or more

Spanish speaking election offlcils who could provide assistance at the polls. Two

thousand four hundred and seventy-five Spanish speaking election officials were recruited

for this election.
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Coat

The additional coat of complying with the Voting Rights Act for the 1976 Primary

was $854.000. As explained previously. that election had been blanketed with bilUngual

materials to ensure compliance with the law and to permit formulation of a cost effective

plan for future elections. For the 1976 General Election, the cost decreased to $355.000.

By the 1980 General Election, the coat had further decreased to $135.200 (Exhibit I

attached). This is partly a reflection of the fact that the 1980 elections did not require

the same volume of printing. Other reasons for the reduced coats are systems'

Improvements which greatly reduced the number of personnel zieeded for Spanish

-C-- anguage translation and proofreading and the targeting plan.

Attachment
3/20/81
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Ms. BARRAGAN. If I may, Mr. Chairman, I would like to read the
statement into the record.

Mr. Chairman, members of the Subcommittee on Civil and Con-
stitutional Rights, I am Colorado State Senator Polly Baca Barra-
gan.

I am appearing before you today in support of the extension of
the Voting Rights Act and continued implementation of bilingual
elections where they are necessary.

In 1975, community leaders from the Southwest came before
Congress and presented evidence of racially discriminatory voting
so severe that the section 5 preclearance provision was imposed in
Texas and other parts of the Southwest.

Part of the exclusion experienced by Hispanics and American
Indians in the Southwest and the West was a direct result of a
language barrier that, until the adoption of bilingual elections in
1975, kept Mexican Americans and Indians completely removed
from the political process.

A number of bills have been introduced in the 97th Congress
that would eliminate all provisions which protect language minor-
ity voters-that is, both bilingual elections and section 5 preclear-
ance.

Testimony by experts in these areas will be presented to the
committee later in these hearings that will show undeniably that
elimination of the 1975 amendments to the VRA would put a
sudden stop to the fragile progress we have achieved in the last 6
years.

For Hispanics and blacks alike, the elimination or dilution of the
preclearance provision would return us to the days of costly and
prolonged litigation. More significant, it would return us to a time
when the right to cast a vote was reserved only for certain mem-
bers of our democracy.

I would like to talk now about these two provisions and what
they have meant for my community. I would also like to address
the issues I know are of concern to members of this committee
with respect to the cost and necessity for bilingual election materi-
als.

In 1975, Mr. Modesto Rodriguez, a community activist from Pear-
sail, Tex., a small town in Frio County, located in southwest Texas,
about 60 miles southwest of San Antonio,-testified before this sub-
committee.

Mr. Rodriguez spoke at length about economic reprisal to keep
Mexican Americans in his town from participating in politics. Frio
County has a Mexican American population, about 69.1 percent.
Mr. Rodriguez cited the case of a Mr. Alvarez who was attempting
to educate and organize the people in Pearsall and was fired by his
Angloemployer after having worked for him for 16 years.

Another example he cited was that of Hector Nieto, whose father
worked for the school system. When Hector, the son, decided to file
as a candidate for the school board, the superintendent of the
school system called him and said that if he ran his father would
be fired.

In another case, the son of a Mexican American who had the
distributing rights for a certain beer in several counties around
Frio was harassed for having donated some money to the local
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Chicano political organization. The Anglo businessmen instituted a
boycott against the beer the father was selling, resulting in severe
financial losses for him.

The preclearance provision of the Voting Rights Act was enacted
in 1975 and required the preclearance ot election changes retroac-
tive to November 1972. This has had an extremely positive effect
on political participation of Chicanos in Frio County. But there
remains a great deal of resistance to Chicano political participation
there. It'is for this reason that Federal intervention is necessary
there and throughout Texas.

As required by the Voting Rights Act, Frio County submitted its
1973 redistricting plan for county commissioner precincts to the
Department of Justice. DOJ objected to the effect the redistricting
would have on the Chicano population. The letter of objection was
issued by DOJ in April 1976.

In outright violation of the letter of objection, the county intend-
ed to use the discriminatory redistricting plan in its upcoming
elections. In order to enforce the letter of objection and prevent the
use of this discriminatory plan, the Mexican American Legal De-
fense and Education Fund had to file a lawsuit, which was Silva v.
F tch.

The litigation was successful and a redistricting plan that did not
discriminate against Mexican Americans was finally adopted.

As a result of the 1980 general elections, there are now two
Chicanos on the county commissioner's court representing a county
which is 69 percent Chicano. This would not have been possible
without the preclearance provision of the VRA.

Yet Frio County remains a hostile ground for Mexican American
voters. I would like to summarize and submit for the record an
affidavit from a Frio County citizen from May 1980. That state-
ment is attached to my testimony.

Mr. Juan Pablo Navarro relates in his affidavit that he voted
with an absentee ballot in the May 3, 1980 party primary. A
Chicano, Adolpho Alvarez, was a candidate for the city commission-
er primary. Mr. Navarro did not like any of the candidates running
for one of the offices, and so he wrote in his own name. His
original plans to be out of town on the day of the primary were
changed, and he was asked to be a poll watcher on that day. He
observed the counting of the votes from the absentee ballot box and
recognized his own ballot, because he had written in his own name
and he also recognized his handwriting.

What Mr. Navarro observed was that his votes for the candidates
on his ballot had been changed. He also noticed that many other
ballots had been tampered with and, not coincidentally, it was
those ballots which affected the race of the Chicano candidate, Mr.
Adolpho Alvarez.

I understand that this type of voting fraud and abuse is not a
type covered by the Voting Rights Act, but rather by State election
laws. I mention it here to give you an idea of the activities that
some election officials will stoop to in Texas to keep a Mexican
American from winning an election.

When election officials are barred from this type of blatant ex-
clusion of Mexican Americans, they go to more subtle kinds of
discrimination, such as gerrymandering, at-large elections, viola-
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tions of the one-person, one-vote principle. It is to prevent these
types of abuses that section 5 preclearance is necessary.

The letter of objection issued in Frio County is one of the ap-
proximately 85 letters of objection issued to the State of Texas
since 1975. These letters contained a total of 130 election laws that
the Department of Justice determined had the purpose or would
have the effect of discrimination against minority voters. These
discriminatory changes, occurred throughout the State, in urban
and rural areas, in the north and in the south.

Some members of Congress have pointed to the relatively small
number of objections compared to the number of submissions. Yet
letters of objections cannot be measured in terms only of their
numbers. Each letter of objection affects the voting rights of thou-
sands and thousands of people.

The first letter of objection issued to Texas in December of 1975
prevented the adoption of a statewide purge of voters that would
have set back niinority registration efforts 5 years.

Witnesses later in these hearings will speak at greater length
about the letters of objection from the State of Texas. But I -would
like to remind you here that each of the bills that has been
introduced with the intention of eliminating bilingual elections
also would eliminate section 5 preclearance for Texas and the other
parts of the Southwest.

I would like now to turn to the subject of bilingual elections and
particularly the issde of cost that seem to receive more attention
than the issue of U.S. citizens exercising their right to vote.

Most, if not all, of the hostility to bilingual elections based on
cost has come from California. Unfortunately, the numbers often
quoted by opponents of bilingual elections have been distorted,
skewed, and otherwise misleading.

I would like to clarify briefly some of these misrepresentations.
But before doing so, I would like to remind members of the com-
mittee that elections in California are unique in that vast amounts
of printed material are distributed by mail to all voters before each
election. The cost of elections in California is high and obviously
the cost of the extra printing that is required by the bilingual
provisions will cost money.

The total cost of the 1980 general election in Los Angeles County
was $7 million. Of that, $135,000, or 1.2 percent, was spent on
implementing the bilingual provisions. And there were over 45,000
requests of bilingual materials.

In 1978, in Orange County, Calif., bilingual complian-ce represent-
ed only 3.4 percent of the total cost of the elections. In Santa Clara
County, in 1978, bilingual compliance represented only 1.5 percent
of the total cost of the election.

Many counties in California have streamlined their bilingual
election programs so that they. have a list of voters who need
bilingual materials and only materials for these people are pro-
duced. Printing only the amount of materials that are necessary
greatly reduces the cost. This method of distributing bilingual ma-
terials only to those who need them is known as "targeting." The
alternative and much more costly and inefficient way is "blanket-
ing," where bilingual materials are distributed throughout a
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county. Obviously, this method increases the cost tremendously,
dnd unnecessarily.

There is a wide range of options available to local registrars to
implement bilingual election requirements. I am submitting for the
record a statement, which is attached to my testimony, by the Los
Angeles County registrar, Mr. Leonard Panish, which describes the
very successful and cost-effective program he has developed with
the help of local community organizations. I would ask you to note
that the cost for bilingual compliance in L.A. has decreased in
every election since 1976.

San Diego County has developed another way to cut down on the
cost of printing, ballots by printing all ballots in English and by
printing a much smaller number of facsimile ballots in Spanish,
which are posted inside each voting booth.

In my own State of Colorado, hostility to bilingual elections has
not been as pronounced and has not centered on the cost issue. In
fact, in Denver, the additional costs for providing bilingual election
materials have not even been separated from the other costs by the
voter registrar. The registrar, Mr. Dan Noffsinger, remarked in a
recent phone call that, indeed, "the costs were not prohibitive." He
estimated that the larger ballot, including both English and Span-
ish, increased the cost by one.third. The voting in Denver, by the
way, is with levers and in my own county is by keypunch card, so
that there is no way of determining whether the voter read the
English or the Spanish ballot.

To the more philosophical issue of whether or not bilingual elec-
tion- materials promote a separate culture, I submit to you that
they do just the opposite. The bilingual provisions address the
specific need of many U.S. citizens who to not speak English.

Whether U.S. citizens should be fluent in English is, for the
moment, not the issue. The issue is that, for whatever reasons,
there are vast numbers of citizens who do not speak English and
who have a right to voting assistance as surely as a black who does
not read English.

The descendants of some of the early pioneers who settled in
Santa Fe, N. Mex., in 1619 are among those who today still are not
fluent in English.

My grandfather, as a matter of fact, was born in Colorado in
1878, the son of one of the members of the Colorado Legislature.
And yet when he died, 4 years ago, he still couldn't speak English.
And that was a gentleman who came from an outstanding family
of my State, after whom the county in our State was named. And
yet on his death bed, he .still spoke only Spanish.

Bilingual election materials make the right to vote a reality for
these citizens, but unfortunately they were not implemented early
enough for my grandfather.

The bilingual provisions are temporary provisions. The Rodino
bill, H.R. 3112, would have them expire in 1992. I support that bill -
and submit to you that bilingual elections will be necessary as long
as there are U.S. citizens who are not fluent in English, largely
because of the failures of our education system.

I am also submitting for the record an article from "The New
York Times," from May 5, about the many languages that are used
in our country today.
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Hispanics and other language minority citizens have had the
protections of the VRA for only 6 years. Long before the work of
the Voting Rights Act is completed, many Members of Congress
would rather see these vitally important provisions eliminated en-
tirely. I urge you to devote your efforts to extend them rather than
to eliminate them.

Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you very much, Senator.
Before we get into the formal questioning, the conference that

you observed over my left shoulder had to do with page 5 of your
testimony, in the second paragraph.

Ms. BARRAGAN. I'm glad they were reading the testimony.
Mr. HYDE. Mr. Chairman, would you yield?
Mr. EDWARDS. Yes.
Mr. HYDE. It was rude of us, not to listen, but we have read your

statement and we were discussing a few answers to it.
Ms. BARRAGAN. I'm pleased.
Mr. HYDE. And I, for one, have come to the conclusion that

Lyndon Johnson saw to it that Texas was out, frankly-and I
notice counsel shaking her head affirmatively-in 1965, and they
got it in in 1975. It's very confusing, but I think we have grasped it
through the help of counsel.

Thank you.
Ms. BARRAGAN. Well, I am pleased that happened, that your

questions were answered.
I'd be glad to answer any other questions you might have.
Mr. EDWARDS. You are stating that by eliminating the bilingual

section, that would also eliminate section 5, preclearance, for Texas
and the Southwest?

Ms. BARRAGAN. Yes. And those areas that now fall under that
category.

Mr. EDWARDS. Thank you.
Mr. Kastenmeier.
Mr. KASTENMEIER. No questions.
Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. Elimination of Texas and the Southwest from pre-

clearance if the minority language bill passes, would only be inso-
far as Hispanics in Texas are concerned, but not blacks; is that
correct?

Ms. BARRAGAN. It would be insofar as language minorities are
concerned.

Mr. HYDE. But not racial minorities?
Ms. BARRAGAN. In terms of the elimination of the bilingual pro-

visions.
Mr. HYDE. We're only talking about Texas now?
Ms. BARRAGAN. Pardon me?
Mr. HYDE. I say we're only talking about Texas?
Ms. BARRAGAN. Texas, Arizona, and the other areas of the South-

west that fall under the preclearance provisions of the Voting
Rights Act; yes.

Mr. HYDE. So the preclearance would still be there, vis-a-vis the
racial minorities, but not the single-language minority, under the
McClory bill; would we agree on that up here?

Ms. BARRAGAN. Yes.
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Mr. HYDE. All right. Thank you.
Thank you, Senator.
Mr. EDWARDS. Mr. Washington. -
Mr. WASHINGTON. Thank you, Senator, for your testimony.
Back to page 5. I'm particularly intrigued with your discussion of

the cost and the fact that you emphasize the cost for California is
relatively minor when taking into consideration the whole pano-
rama of costs.

Specifically, I gather, from what you say, that California, more
than most States, has spent a good deal of money just on postage
and paper which is mailed.

Ms. BARRAGAN. On elections generally.
Mr. WASHINGTON. On elections generally.
Down the history of that, what was involved in it? Is it that

California has been more farsighted in terms of trying to educate
the citizens as to the issues, or--

Ms. BARRAGAN. I suspect that it's a result of the California
Legislature attempting to inform its citizens and to, you know,
feeling a great responsibility on informing and educating citizens
prior to elections and, as a consequence, have decided that it is
worth the cost to send out materials of this nature.

Mr. WASHINGTON. What is the Latin percentage of the popula-
tion?

Ms. BARRAGAN. In California?
Mr. WASHINGTON. Yes.
Ms. BARRAGAN. It's upward of 3 million.
Mr. WASHINGTON. What is the percent of the population?
Ms. BARRAGAN. I believe that's close to 20 percent of the popula-

tion in California. It might even be over 20 percent, maybe 21
percent.

Mr. WASHINGTON. What about Los Angeles County?
Ms. BARRAGAN. Los Angeles has over a million in the city and

county of Los Angeles. It's 27.6 percent of the population in Los
Angeles, and there isn't a single-not one city councilperson of
Hispanic descent with over a million people residing in that city
and county.

Mr. WASHINGTON. I was looking at the cost figures, and you say
in Los Angeles the population is 27.6 percent?

Ms. BARRAGAN. Yes.
Mr. WASHINGTON. And the proportion of the cost for bilingual

voter assistance was about 1.2 percent?
Ms. BARRAGAN. Pardon me? I'm sorry. I didn't hear that.
Mr. WASHINGTON. I'm trying to compare the cost percentage-

wise.
Ms. BARRAGAN. Yes, sir. It's 1.2 percent of the costs to reach the

27.6 percent of the population.
Mr. WASHINGTON. Which is obviously inordinately low.
Ms. BARRAGAN. Yes, I think it's incredibly cost effective.
Mr. WASHINGTON. Why all the screaming about costs, in light of

these comparisons?
Ms. BARRAGAN. I'm sorry, I'm not hearing you well,
Mr. WASHINGTON. Why all the screaming about costs relative to

mailing out or circulating bilingual--
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Ms. BARRAGAN. Congressman, I am glad that you asked that
question, because I honestly don't have the answer. You know,
when we did this research and found the cost as compared to the
percentage of the cost generally and the fact that it's possibly one
of the most cost-efficient means of reaching a large number of
voters, I suspect that perhaps those who are complaining about
costs have not really looked at the figures in relationship to the
total cost and in relationship to the numbers of people that are
addressed by this particular provision.

Mr. WASHINGTON. So the nominal cost is a more convenient
reason than cost fairness?

Ms. BARRAGAN. Oh, yes; because these are taxpayers, you know.
We're talking about U.S. citizens who are paying taxes who have
not in the past been able to participate in the political process
because of-for whatever reason-their influence was not such that
it would allow them to participate wholly because of the single
language being utilized.

Mr. WASHINGTON. Well, let me just ask this. In light of these
figures, I would just state anyone who took the position that an

-inordinate amount of money was being spent in Los Angeles
County to circulate bilingual information had some inarticulate
premise which we haven't heard. Would you put it that way?

Ms. BARRAGAN. That would be a very nice way of putting it,
Congressman.

Mr. WASHINGTON. Thank you.
Ms. BARRAGAN. May I answer any other questions?
Mr. EDWARDS. Yes.
Senator, what would be the effect in Texas if Texas were re-

moved from coverage, both preclearance---
Ms. BARRAGAN. Congressman, I think the effect would be devas-

tating. What you would have would be a complete removal from
this process of an incredible large number of citizens that tran-
scend the centuries in this particular country. In Texas, it is
unique that the citizens of Texas are probably as old as the State is
itself and as young as yesterday, meaning that there is not only a
population that was there when the State became a part of the
United States, but a population that is crossing the border daily
and deciding they want to become citizens of the United States,
they want to participate in this country and, more importantly,
they want to contribute to this country. And this country is indebt-
ed for the great contributions made by a variety of different people
who have chosen to be U.S. citizens and are committed to making a
contribution to this country. And those citizens, in particular,
would be denied the right to fully participate in the political proc-
esses of our country, which are so important and basic to our whole
philosophy in a democracy.

So, I think the result would be absolutely devastating. It would
mean that there would be no way local citizens who felt that their
rights were being denied could pursue the process of correcting
that discriminatory conduct.

Mr. EDWARDS. What would be the effect if my good friend Con-
gressman Hyde's bill or amendment were enacted? Wouldn't it
require, I guess, a finding of pattern or practice and then either
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the individual or the Attorney General would file action and gain
preclearance or whatever-is that correct?

Mr. HYDE. That's correct.
First of all, section 3(c) remains in the act in perpetuity. So

under 3(c), isolated acts of voting rights abuse are now subject to
court remedy and equitable action, preclearance, whatever. That's
always there.

But in lieu of automatic preclearance, I propose court action,
where the burden must be sustained by the movant, and that can
be a private party or the Attorney General, showing a pattern or
practice, meaning more than one occurrence. But the environment
in which you can establish that is retroactive, as well as concur-
rent.-

So, I'm trying to make that easy with an effect test, not an
intent test. And when that is established, then preclearance is
automatically mandated for 4 years. Granted, it's a less stringent
test than we have now, but it is much more stringent than no
preclearance at all. And it's an attempt to reach a middle ground
that might be salable in the other body. And it would be nation-
wide. It would cover my State; it would cover Colorado; and my
favorite is Nebraska and Minnesota.

Ms. BARRAGAN. Congressman, in all due respect, I disagree with
your bill. And may I explain that and elaborate on it?

I would also like my counsel to elaborate on that. She will when
I finish.

And I find some problems I hoped you would consider on two
counts:

No. 1, quite honestly, the Voting Rights Act is nationwide right
now in the sense that it applies throughout the country. And what
is not nationwide is the triggering mechanism; you know, it is
triggered only by those cases or in those areas where it is obvious
by the fact that there was an English-only election and less than 50
percent voting turnout and more than a 5 percent language minor-
ity in a previous election. It is obvious that there has been a
problem. There is an obvious problem that exists in that area, and
I think that the manner in which the Voting Rights Act is present-
ly written zeros in on those areas where there is a problem.

You know, we like to say, in the State legislature back in Colora-
do, "If it ain't broke, don't fix it." If the problem doesn't exist in
other parts of the country, don't try to fix it in other parts of the
country or in other counties. And I think the taxpayers would
prefer that you zero in on those areas where there s a problem,
because of the cost.

You know, the beauty of our system is that we can identify, and
the beauty of the current Voting Rights Act is that you can identi-
fy those areas where there is a problem, and you don't abuse
taxpayers in the cost by using their money where a problem
doesn t exist, and you zero in on the problem. The cost is, I think, a
serious consideration.

Mr. HYDE. I just want to respond to the statement that "If it
ain't broke, don't fix it." That's a very good rule.

The reason that I'm suggesting an alternative to the existing
-rule is that it expires next year, and if nothing happens, it's gone.
There are those in this building and in the other chamber who
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would like to see it expit a. There is an onus attached to having a
different standard apply between a sovereign State and another
sovereign State, and the requirement that you get permission to
change your election laws is burdensome, not psychologically bur-
densome, but legally burdensome, emotionally burdensome, per-
haps not physically burdensome.

But my position-and that's what these hearings are going to-
and I assure you I am not locked into saying thM-eomething that
has to change. Maybe after these hearings I'll feel that 10 years is
important and we should establish that. But in the meantime, I'm
trying to assume that some good has -happened over the past 17
years in these States, that good faith efforts have been made to
rectify the previous record, which is indeed indefensible, and these
efforts require some recognition, that they not be put in a second-
class status to other jurisdictions.

And I want to hopefully in these hearings develop this evidence
to see where these situations still persist, or maybe not in the same
degree or numbers, but still are bad. That has to be considered, too.
But I would like to see all our States, all our counties, all our
jurisdictions stand equally in this country; and where a wrong
occurs, that there be a remedy for that wrong and that it's swift
and certain and conclusive.

Ms. BARRAGAN. Congressman, I could not agree with you more,
but may I elaborate just a little bit in terms of the problems that I
see?

No. 1, 1 think perhaps the overriding right in our country is that
of the individual and the right of the individual to vote, guaranteed
by the 15th amendment. That same right is something that every
U.S. citizen should have, regardless of where he lives.

Now, I am very sensitive to local control, and I am a State
legislator, and I like to see problems solved at the local level. We
deal with it daily in the legislature. But there comes a time when
if, in fact, an individual's rights at the local level are not being
protected by local government, then there is a need for the Federal
Government to enter in those particular cases and show that his
particular rights as an individual are being carried out and guar-
anteed.

I think that's important to understand when we address the
Voting Rights Act, because what we are talking about, although we
have had 16 years of the act in general, there has only been 6
years addressed for language minority citizens.

So what we're talking about are individual rig-s of these
people-citizens or taxpayers who are a language minority and
have not been able to participate fully in the political process as a
result of the fact that they are not fluent in the dominant lan-
guage.

Let me give you an illustration of how that--
Mr. HYDE. May I ask, with the indulgence of the chairman, my

bill has nothing to do with single-language minorities. These provi-
sions remain intact.

My philosophy is that we have 5 years or 4 more years to go, and
we ought Atpget that experience under our belt and then address it
in the next Congress. But for the present, I want to continue in
place the single-language minority provisions that are in the act.
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So I'm only talking about the racial minority provisions and pre-
clearance, with regard to them, which will expire next year.

I just wanted to say that so we understand each other.
Ms. BARRAGAN. Certainly, I understand.
But I guess what I was referring to is we're hopeful that the

bilingual provisions of the Voting Rights Act will be integrated
into this year's act and will be extended for 10 years, along with
that.

And let me state why we want that to happen. Understanding
that the provisions do not go out of effect for another 4 years, it is
very important for the folks I represent back home, when I'm
talking about the Voting Rights Act, for me to be able to explain it,
easily, to them. I think you must all bear that problem, as you
know, to explain what we're doing to our constitutents. It is easier
to explain the Voting Rights Act is in for a certain period of time
and its all in together, than to say, well, parts of it expire in 1982
and another part expires in 1985. And folks get a little bit confused
by all of that.

So, you know, I just want-you know, even 10 years wouldn't be
enough.

Let me suggest something. Even in this august congressional
body, which is so important to our country and is a body that
represents the greatest country in the world, there are only five
members of Hispanic origin who are voting members. We have one
who is not. That represents less than 1 percent of the Members of
Congress, of a population that is more 14 million, close to 15
million, and about 7 percent population, and there has never been
a Member of Congress in the history of this country who was a
woman of Hispanic heritage.

And just to show you how bad off we are and why it is so
important that all of these provisions be integrated, because they
really relate to each other-you can't separate one from the
other-you can't separate the bilingual provisions from the pre-
clearance provisions, because they are intricately combined.

I am the only woman of Mexican descent currently serving in a
State senate in the entire United States. There is a Puerto Rican
woman in New York, and there aren't any more. And that's in
larger part because we just haven't had the time to make the
Voting Rights Act work. It can work for us, just like it has worked
in the past for others, but we just haven't had the time.

So, I guess what I'm doing here to day is asking for more time,
asking for another 10 years, and th3 whole package integrated
together.

We need the time.
Thank you.
Mr. EDWARDS. Well, Senator Barragan, you have been most help-

ful, most inspirational, and we thank you very much.
Ms. BARRAGAN. May I ask my legal counsel to make one point

before we leave, Mr. Chairman?
Mr. EDWARDS. Yes.
Ms. BARRAGAN. Because I had said she would testify. She has a

point.
Ms. HERNANDEZ. I have one point that should be made in Con-

gressman Hyde's bill that I think adversely affects Hispanic com-



128

munities, which is that it would require court action. And one
thing that must be kept in mind is, for instance, in Texas there
have been over 80 objections representing over 130 individual elec-
tion changes. That would require that many lawsuits, and to put
the burden on the victim after the fact, knowing the limited legal
resources that the Hispanic and Mexican-American community
would have, would be enormous.

So that the process be used by the Justice Department is a very
effective, efficient process that works. If the burden were put on
the Hispanic or Mexican-American community it would be an eco-
nomic burden where we don't have the resources, and that is a
major concern.

Mr. HYDE. May I respond, Mr. Chairman?
Mr. EDWARDS. Yes.
Mr. HYDE. I can only say that the pattern or practice, and that

could take 2, not 80 occurrences. One court action could mandate
preclearance for 4 years. What you have there is court action,
granted. The burden of proof is with the complaining party. But
you have attorney's fees that can be awarded and you have the
attorney general who can intervene in a case like that, if he wants,
or if he doesn't want you can still go forward. But you have
enhanced and confirmed the court process which I, as a lawyer,
prefer to the administrative process which is quick, and when they
are with you they are great, but sometimes justice is curtailed in
the interest of expediency and efficiency, not necessarily in this
field, but I just prefer to go to court, especially if it's made easy
and the attorney s fees can be paid, and all you need to go is once
and establish a-pattern of practice and you ve got 4 years of pre-
clearance.

So I grant you it is not what you have now. It's not as quick and
efficient, but it is an ultimate burden for one good lawyer, and I
am sure you are.

Ms. HERNANDEZ. Thank you, Mr. Congressman. I would like to
make a couple of comments as to your statement. One is that you
cannot undermine the deterrent effect that the preclearance provi-
sion has. That's one.

Two, I work for the Mexican-American Legal Defense Fund
which is, I believe, the largest legal organization-nonprofit organi-
zation-devoted solely to representing the rights of the Mexican-
American and Hispanic community. Our resources are nothing
compared to the need. We have an office in Texas that has been
involved in almost every lawsuit brought in Texas under the sec-
tion 5 preclearance and where the municipalities have failed to
comply with the law. We can't even do that.

Even though I also prefer the courts, as a lawyer, I am realistic
enough to know the resources available in my community-the
legal resources available to my community, and they just don't
exist. And that is a concern.

If I am forced to choose between a law that gives me all these
rights that I cannot exercise and an administrative procedure that
assures some compliance-and it's been good compliance-which
has been effective in the present legislation, I can assure you which
I would choose.

Thank you.
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Ms. BARRAGAN. I want to correct a misstatement I made to
Congressman Washington on the Hispanic population percentage
in Los Angeles. It is closer to 30 percent Hispanic, rather than 45
percent, in terms of citizens. So I wanted to correct that for the
record, and I apologize for the misstatement.

Mr. EDWARDS. Thank you very much. You have been very
helpful.

Our next witnesses constitute a religious panel presentation. Mr.
Pablo Sedillo, who is director of Hispanic Affairs of the U.S. Catho-
lic Conference of Bishops; Rabbi David Saperstein of the Union of
American Hebrew Congregations, Washington, D.C.; and Dr.
George Telford, vice president of the National Council of Churches,
Washington, D.C. I believe Mr. Sedillo is first.

TESTIMONY OF PABLO SEDILLO, DIRECTOR, HISPANIC AF-
FAIRS, U.S. CATHOLIC CONFERENCE OF BISHOPS; DAVID SA-
PERSTEIN, UNION OF AMERICAN HEBREW CONGREGATIONS;
AND GEORGE TELFORD, VICE PRESIDENT, NATIONAL COUN-
CIL OF CHURCHES, WASHINGTON, D.C.
Mr. SEDILLO. Mr. Chairman and members of the committee, I am

Pablo Sedillo, director of the Office of Hispanic Affairs at the
United States Catholic Conference. I speak today for the United
States Catholic Conference, the national action arm of the Roman
Catholic Bishops. I am grateful for this opportunity to express to
you our strong support for legislation to extend the Federal Voting
Rights Act.

The social teaching of the Catholic Church includes an important
component that deals with the subject of political responsibility.
The church has repeatedly emphasized the importance of voting
and the need to work for the common good through active and
widespread participation in the political process. In a 1979 state-
ment entitled "Political Responsibility: Choices for the 1980's," the
administrative board of the Catholic Bishops said the following:

Increasingly our problems are social in nature, demanding solutions that are
likewise social. To fashion these solutions in a just and humane way requires the
active and creative participation of all. It requires a renewed faith in the ability of
the human 'community to cooperate in governmental structures that work for the
common good. It requires, above all, a willingness to attack the root causes of the
powerlessness and alienation that threaten our democracy.

Papal teaching has likewise addressed this subject. In his encycli-
cal statement entitled "Pacem in Terris," Pope John XXIII spoke
eloquently on the rights of all human persons, including the right
to take part in public affairs. Pope John stressed that

There should be juridico-political structures providing all citizens. . . without any
discrimination, the practical possibility of freely and actively taking part in the
establishment of the public affairs * * * and in the election of political leaders.

Since 1965 the Voting Rights Act has enabled millions of blacks,
Hispanics and language minority citizens to achieve their precious
and fundamental right to vote, a right that had been systematical-
ly denied to them for too long. For many the Voting Rights Act has
resulted in participation for the first time in the political process.
Gains have been made in voter registration, in voting, and in the
election of minorities to government offices. These achievements
will be sacrificed unless Congress acts to renew this important
legislation. The extension of the Voting Rights Act is crucial, there-
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fore, if our minority citizens are to receive equal treatment in the
electoral process.

I would like to speak more directly about the effect of the Voting
Rights Act on the Hispanic community. Many Spanish-speaking
eligible voters in the past were not able to exercise their voting
franchise because they were not conversant in the English lan-
guage. Voting information produced exclusively in English was
used as a device, similar to a literacy test, to prevent minority
participation. My own family in the State of New Mexico go back
to 1680 and, have been in that State for that length of time.

Now, I can't think of anybody being more American than a
native American. In spite of that, we are extremely patriotic of this
country and there are many, many thousands of our people that
are American citizens but still do not speak or understand the
English language.

In 1975 Congress recognized the existence of extensive discrimi-
nation against Hispanic and other language-minority citizens by
extending the provisions of section 5 of the Voting Rights Act and
by adopting section 203. The retention of these provisions in their
present form is essential.

Section 5 of the act consists of a preclearance provision which is
intended to prevent jurisdictions from going back on previous
voting rights gains. It applies to jurisdictions that have historically
disregarded. voting rights. This preclearance provision requires that
all changes in election laws of certain jurisdictions must be ap-
proved by the U.S. District Court in Washington to guarantee that
these changes will not discriminate against minority voters or
must be found to be unobjectionable by the Attorney General of
the United States.

Preclearance has not only prevented jurisdictions from imple-
menting changes which would discriminate against minorities, but
it is generally believed to have had a deterrent effect on scores of
other jurisdictions which contemplated last-minute shifts in polling
places or hours of registration, or diluting or nullifying minority
participation in other ways.

/ Section 5 of the law is particularly important in view of the new
methods of discrimination in voting that have developed. The liter-
acy test of past years has been replaced by more sophisticated and
subtle discriminatory practices. These include racial gerrymander-
ing, at-large schemes, and annexations. For the Hispanic communi-
ty in the Southwest, this preclearance provision-has applied only
for the last 5 years. During this time the Department of Justice
has issued 85 letters of objection in response to proposed changes in
electoral laws submitted by Texas jurisdictions. In the absence of
section 5, jurisdictions would be free to implement these discrimi-
natory changes.

No other State covered by section 5 has been issued as many
letters of objection in so short a time as has Texas. Permit me to
cite a few examples of the effectiveness of the Voting Rights Act in
protecting the rights of Chicano voters in Texas.

The city of Victoria had submitted an annexation plan to the
Department of Justice for preclearance. The Department of Justice
objected to the city's plan because it would have diluted the voting
strength of Chicanos. Having been forced to drop annexation, Vic-
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toria adopted a mixed plan. As a result, there is now Chicano
representation on the city council.

San Antonio was forced to change from at-large to single-member
districts, after a letter of objection from the Department of Justice.
This change led to increased minority representation on the city
council, and most recently the election of San Antonio's first Chica-
no mayor.

Following a Department of Justice letter of objection, the Texas
legislature had to redraw lines in three counties, Jefferson, Tar-
rant, and Nueces, which had been gerrymandered to reduce minor-.
ity strength. In almost 100 other counties commissioner precinct
lines have the effect of diluting Chicano voting strength. Because
these lines were drawn prior to 1975, no preclearance was required.

Redistricting will be occurring throughout the country as adjust-
ments are made in conformity with the 1980 census. The history of
past abuses dramatically illustrates the need for a continuation of
the Voting Rights Act protections. There is already evidence that
reapportionment will be postponed in some places in hopes that
section 5 will be nullified or diluted by Congress. The sheer num-
bers of letters of objection issued by the Department of Justice
illustrates that all is not well. Voting rights discrimination contin-
ues to be a serious problem.

There are those who argue that section 5 should have nationwide
application because the provision presently singles out certain re-
gions unfairly. I fear that those who advocate national coverage
are many of the same advocates who are seeking to dismantle the
Voting Rights Act. Section 5 applies to those jurisdictions that
have historically disregarded voting rights. It applies to nearly half
the states, including Alaska and New York, Texas, and Mississippi.

I believe that a nationwide application is not necessary; it would
only divert attention from real problems. Furthermore, it would be
an extremely costly and administratively impossible proposition.
Nationwide coverage has been raised in the past by opponents of
the Voting Rights Act and rejected. Their arguments are not more
credible today than before.

Section 203 of the Voting Rights Act requires bilingual registra-
tion and election materials in places with large non-English speak-
ing populations. We strongly oppose legislation which has been
introduced to repeal these bilingual requirements.

Citizens of the United States who are eligible to vote but who
cannot speak English should not be penalized. Their problem, to a
large extent, is a function of being denied equal educational oppor-
tunities. The Voting Rights Act has been instrumental in reversing
wholesale discrimination and as a result, Hispanic participation in
the electoral process has increased dramatically. In Texas alone
registration is up by 64 percent. If the bilingual provisions are
repealed, this progress will be reversed and fundamental voting
rights will go unprotected.

Mr. Chairman and members of the committee, in summary I
would emphasize that we are not yet a transformed society where
justice for all has been achieved. Minorities continue to need safe-
guards against voting abuses and irregularities. Extension of the

voting Rights Act is, therefore, very important. Indeed, it is the
most important civil rights legislation facing this Congress. The
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Voting Rights Act has fostered dramatic gains in the past; yet,
much is still to be accomplished. Therefore, the United States
Catholic Conference strongly urges your support for the Rbdino
bill, H.R. 3112.

Thank you for the opportunity to express our views.
[The statement of Pablo Sedillo follows:]

STATEMENT OF PABLO SEDILLO, DIRECTOR OF THE SECRETARIAT FOR HISPANIC
AFFAIRS, ON BEHALF OF THE UNITED STATES CATHOLIC CONFERENCE

RENEWAL OF THE VOTING RIGHTS ACT

Mr. Chairman and members of the Committee, I am Pablo Sedillo, Director of the
Office of Hispanic Affairs at the United Staes Catholic Conference. I speak today for
the United States Catholic Conference, the national action arm of the Roman
Catholic Bishops. I am grateful for this opportunity to express to you our strong
support for legislation to extend the Federal Voting Rights Act.

The social teaching of the Catholic Church includes an important component that
deals with the subject of political responsibility. The Church has repeatedly empha-
sized the importance of voting and the need to work for the common good through
active and widespread participation in the political process. In a 1979 statement
entitled, "Political Responsibility: Choices for the 1980 s," the Administrative Board
of the Catholic bishops said the following: "Increasingly, our problems are social in
nature, demanding solutions that are likewise social. To fashion these solutions in a
just and humane way requires the active and creative participation of all. It re-
quires a renewed faith in the ability of the human community to cooperate in
governmental structures that work for the common good. It requires, above all, a
willingness to attack the root causes of the powerlessness and alienation that
threaten our democracy."

Papal teaching has likewise addressed this subject. In his encyclical statement
entitled, "Pacem in Terris," Pope John XXIII spoke eloquently on the rights Df all
human persons, including the right to take part in public affairs. Pope John
stressed that-"There should be juridico-political structures providing all citizens
... without any discrimination, the practical possibility of freely and actively
taking part in the establishment of the ... foundations of the political community,
in the direction of public affairs, . . . and in the election of political leaders."

Since 1965 the Voting Rights Act has enabled millions of Blacks, Hispanics and
languague minority citizens to achieve their precious and fundamental right to
vote-a right that had been systematically denied to them for too long. For many
the Voting Rights Act has resulted in participation for the first time in the political
process. Gains have been made in voter registration, in voting, and in the election of
minorities to government offices. These achievements will be sacrificed unless Con-
gress acts to renew this important legislation. The extension of the Voting Rights
Act is crucial, therefore, if our minority citizens are to receive equal treatment in
the electoral process.

I would like to speak more directly about the effect of the Voting Rights Act on
the Hispanic community. Many Spanish-speaking eligible voters in the past were
not able to exercise their voting franchise because they were not conversant in the
English language. Voting information produced exclusively in English was used as a
device, similar to a literacy test, to prevent minority participation. In 1975 Congress
recognized the existence of extensive discrimination against Hispanic and other
language-minority citizens by extending the provisions of Section 5 of the Voting
Rights Act and by adopting Section 203. The retention of these provisions in their
present form is essential.

Section 5 of the Act consists of a preclearance provision which is intended to
prevent jurisdictions from going back on previous voting rights gains. It applies to
jurisdictions that have historically disregarded voting rights. This preclearance
provision requires that all changes in election laws of certain jursidictions must be
approved by the U.S. District Court in Washington to guarantee that these changes
will not discriminate against minority voters, or must be found to be unobjectiona-
ble by the Attorney General of the United States. Preclearance has not only
prevented jurisdictions from implementing changes which would discriminate
against minorities, but it is generally believed to have had a deterrent effect on
scores of other jurisdictions which contemplated last-minute shifts in polling places
or hours of registration, or diluting or nullifying minority participation in other
ways.
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Section 5 of the law is particularly important in view of the new methods of
discrimination in voting that have developed. The literacy test of past years has
been replaced by more sophisticated and subtle discriminatory practices. These
include racial gerrymandering, at-large schemes, and annexations. For the Hispanic
community in the Southwest this preclearance provision has applied only for the
last five years. During this time the Department of Justice has issued eighty-five
letters of objection in response to proposed changes in electoral laws submitted by
Texas jurisdictions. In the absence of Section 5, jurisdictions would be free to
implement these discriminatory changes.

No other state covered by Section 5 has been issued as many letters of objection
in so short a time as has Texas. Permit me to cite a few examples of the effective-
ness of the Voting Rights Act in protecting the rights of Chicano voters in Texas.

The city of Victoria had submitted an annexation plan to the Department of
Justice for preclearance. The Department of Justice objected to the city's plan
because it would have diluted the voting strength of Chicanos. Having been forced
to drop annexation, Victoria adopted a mixed plan. As a result, there is now
Chicano representation on the city council.

San Antonio had hoped to implement at-large districts. The Department of Jus-
tice's letter of objection forced them to change to single member districts. San
Antonio has recently elected its first Chicano mayor.

following a Department of Justice letter of objection, the Texas legislature had to
redraw lines in three counties (Jefferson, Tarrant and Nueces) which had been
gerrymandered to reduce minority strength.

In almost 100 other counties, commissioner precinct lines have the effect of
diluting Chicano voting strength. Because these lines were drawn prior to 1975, no
preclearance was required.

Redistricting will be occurring throughout the country as adjustments are made
in conformity with the 1980 census. The history of past abuses dramatically illus-
trates the need for a continuation of the Voting Rights Act protections. There is
already evidence that reapportionment will be postponed in some places in hopes
that Section 5 will be nullified or diluted by Congress. The sheer numbers of letters -
of objection issued by the Department of Justice illustrates that all is not well.
Voting rights discrimination continues to be a serious problem.

There are those who argue that Section 5 should have nationwide application
because the provision presetly singles out certain regions unfairly. I fear thsit those
who advocate nationwide coverage are many of the same advocates who are seeking
to dismantle the Voting Rights Act. Section 5 applies to those jurisdictions that
have historically disregarded voting rights. It applies to nearly half the states,
including Alaska and New York, Texas and Mississippi.

I believe that a nationwide application is not necessary; it would only divert
attention from real problems. Furthermore, it would be an extremely costly and
administratively impossible proposition. Nationwide coverage has been raised in the
past by opponents of the Voting Rights Act and rejected. Their arguments are no
more credible today than before.

Section 203 of the Voting Rights Act requires bilingual registration and election
materials in places with large non-English speaking populations. We strongly
oppose legislation which has been introduced to repeal these bilingual requirements.

Citizens of the United States who are eligible to vote but who cannot speak
English should not be penalized. There problem, to a large extent, is a function of
being denied equal educational opportunities. The Voting Rights Act has been
instrumental in reversing wholesale discrimination, and as a result, Hispanic par-
ticipation in the electoral process has increased dramatically. In Texas alone, regis-
tration is up by 64 percent. If the bilingual provisions are repealed, this progress
will be reve and fundamental voting rights will go unprotected.

In summary, I would emphasize that we are not yet a transformed society where
justice for all has been achieved. Minorities continue to need safeguards against
voting abuses and irregularities. Extension of the voting Rights Act is, therefore,
very important. Indeed, it is the most important civil rights legislation facing this
Congress. The Voting Rights Act has fostered dramatic gains in the past; yet, much
is still to be accomplished. Therefore, the United States Catholic Conference strong-
ly urges your support for the Rodino bill, H.R. 3112.

Thank you for the opportunity to express our views.

Mr. EDWARDS. Thank you very much, Mr. Sedillo, and it is an -
excellent statement and very helpful. I understand you have a time
problem since you have an airplane to catch. If we can have the
indulgence of the other two witnesses for a moment, we would take
time to ask for a couple of questions.
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Mr. Hyde?
Mr. HYDE. Thank you, Mr. Chairman.
I would just like to comment on page 3, at the bottom of the first

paragraph, you say, "In the absence of section 5, jurisdictions will
be free to implement these discriminatory changes," and you've got
racial gerrymandering schemes, annexations, et cetera.

It is my view, and I may be incorrect, section 3(c) of the act stays
in, a permanent section of the act, not going to be changed by
anybody. And section 3(c) would provide a remedy, including order
of preclearance for these discriminatory changes.

Second, the bill that I am proposing, and just throwing out on
the table as a suggestion, is focused-if a pattern or practice could
be shown, then the mandatory preclearance for four years could be
ordered, and the fact that any 85 letters of objection were issued-
certainly you would just have to show a couple of those to show a
pattern of practice.

That is simply a comment that I think your statement may be a
little strong in that these jurisdictions would be free to implement
them. Not without climbing over 3(c). There may be a pattern or
practice.

But be that as it may, what you say on page 4 is very true. But I
don't know anybody in this chamber who advocates applying pre-
clearance nationwide, because that surely would strangle the bill to
death and make it unworkable. And not only that, it would remove
ary constitutional basis for preclearance which had to be zeroed in
on a rational basis for the extraordinary burden and which was the
history of voting rights abuses in these various locales.

To apply it nationwide would destroy that rational basis and, I
think, render it unconstitutional. So, I don't think anybody is seri-
ously proposing that. I certainly don't, and nobody on the subcom-
mittee. But certainly what you say, if that were done, it would
destroy the act.

But thank you, Mr. Chairman, I have no further questions.
Mr. SEDILLO. Thank you.
Mr. EDWARDS. Mr. Sedillo, you emphasize that we are not yet

advanced to a society where justice for all can be achieved. We will
hear from a number of Members of Congress and indeed some
witnesses as to the effect that these areas of our country that
formerly discriminated in voting have learned their lesson, they
are transformed. What makes you think that they are not yet a
transformed society?

Mr. SEDILLO. I don't think we have gone far enough, Congress-
man. Certainly, I will not deny that we have made great gains over
the last 15 or 20 years. As I travel throughout the Southwest and
throughout this country, there still is a great deal of-if I may say
so, Congressman-of institutional racism, and we need to deal with
that situation.

I just think that the way things are going in some of the larger
communities where we find a large number of Hispanics, in terms
of the gerrymandering, I think it is a blatant way of excluding our
community from enjoying the constitutional rights of being part of
the political process and being full, first-class citizens. But I still
believe there is much to be done, Congressman.
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Mr. EDWARDS. The previous witness, the Senator from Colorado,
certainly testified to that effect also, Mr. Sedillo. I believe your
testimony is about the first I have read to the effect that the
election of San Antonio's first Chicano mayor is largely the result
of the Voting Rights Act. Why do you suppose that the newspapers
and media of the country didn't mention that?

Mr. SEDILLO. I think they were concentrating on making him the
first Chicano mayor of a major city in the United States. Of course,
v.e have an Hispanic mayor in Miami, who is Puerto Rican. I think
only the New York Times focused on that. But, certainly, because
the Southwest voter registration project is in San Antonio, because
they were a coalition of Mexican Americans that got together to
assure that we were going to be full participants in the political
process, I think that made a difference.

And it is a very sad note to state that he is the first Mexican
American to be mayor of a major city. We don't have one in
Albuquerque, we don't have one in Los Angeles, in Fresno, and I
could just gd on and on; a litany of the cities where there are large
communities of Mexican Americans and Puerto Ri'cans, and still
we are excluded from holding those positions. And I think the
Voting Rights Act is certainly going to be helpful.

Mr. EDWARDS. Thank you.
Mr. HYDE. Would the gentleman yield?
Mr. EDWARDS. Yes.
Mr. HYDE. This mayor of San Antonio is immensely well quali-

fied. He has tremendous educational background and experience,
and it is certainly conceivable that he received support for this
office beyond the Chicano community and he was elected not so
much because he was Chicano but because he was the best candi-
date. I find that may have been part of it, anyway, and I would like
some credit to go to the people who voted for him because he was
the best candidate, and not simply because of his ethnicity. Is that
not so?

Mr. SEDILLO. You are absolutely correct, Congressman. There are
many hundreds and thousands of Chicanos that have equal qualifi-
cations, so I wouldn't want to just state it was because he was a
Chicano. But let me state it would not have been possible for him
to have won his previous position on the city council which was
previously elected at large. He ran after the council was changed to

-include in a single member districts, which may, of course, have
given him the opportunity to demonstrate his ability at the city
council level, which became credible and appealed to not only the
Chicano community but others. And I think that as a Hispanic,
Congressman, I do not want to leave this committee with the
impression that because we are Chicanos, that we ought to be
elected into office.

I think as Americans we have the abilities and capabilities of
any other group in this country. I think that you probably have
experienced some discrimination, being a Catholic, Congressman. I,
being a Roman Catholic and a Hispanic, I submit double. But I
think those are things we need to overcome, and not just because
we are labelled as such that we do not have the abilities.

Mr. EDWARDS. No further questions, and I hope you can still
catch your airplane. Thank you.

83-679 0 - 82 - 10 (pt.1)
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Mr. SEDILLO. Yes, I will. I want to thank both panelists here for
their indulgence, and the committee for allowing me to testify first.
I do have to catch a plane to St. Louis. Thank you.

Mr. EDWARDS. Rabbi David Saperstein, it's a pleasure to see you.
Rabbi SAPERSTEIN. It's always a pleasure to be back here. I have

said many times to this committee: not only I, but many of us who
work, in Washington, regard it as one of the most efficient and one
of the brightest of all the panels here at the Congress. You have
been a bastion and a bullwark of the civil liberties and civil rights
in this country, and therefore an invitation to testify before you is
an honor that is greatly appreciated. And I am delighted to be back
with you.

I am going to summarize my testimony. I know that you have
had the opportunity to look at it, and I think I need to not read it.

Mr. EDWARDS. Yes. We have read your testimony, and it will be
made a part of the record. And you may proceed.

[The complete statement follows:]

STATEMENT OF RABBI DAVID SAPERSTEIN, ON BEHALF- OF THE UNION OF AMERCIAN
HEBREW CONGREGATIONS AND THE CENTRAL CONFERENCE OF AMERICAN RABBIS

Mr. Chairman. My name is Rabbi David Saperstein. I would like to thank you for
this opportunity to share with this committee the concerns of the Union of Ameri-
can Hebrew Congregations and the Central Conference of American Rabbis on the
Voting Rights Act Amendments of 1981. The two agencies which I represent togeth-
er comprise the Reform Jewish movement, consisting of over one million Reform
Jews and over 1000 Reform rabbis throughout the United States. We have long been
deeply involved with the struggle for equal rights for all citizens. "We are humbled
by the knowledge that if democracy cannot end discrimination, discrimination may
end democracy. We pledge ourselves, as individual Americans and as inheritors of
the dream of one brotherhood under God, to be as zealous for the dignity and rights
of our neighbors as we would have them be of ours." (UAHC Biennial Convention,
1963). In support of this position we have long supported the Voting Rights Act.

Judaism and the Jewish people have been bound up with an age old commitment
to equal rights and equal opportunities for all people. Our religion first gave to the
world the idea of the parenthood of God and the brotherhood and sisterhood of all
humankind. Our ancestors taught the world that every person is a child of God.
Jews taught in the Midrash, interpretations of the Biblical stories, that when God
created humankind God did so by creating a single person, a person created from
the clay of all colors and all parts of the earth so that no person could ever say that"my people are better than yours." Democracy is based on the Jewish idea that
every human being must be treated as the child of God and given equal dignity and
equal opportunities no matter one's color, race or sex. The belief in freedom of
choice, the idea that we are responsible for our own fates and for the fate of our
society was a fundamental contribution of Judaism to Western civilization. This
belief in the inherent freedom of choice of all people is the root of the democratic
commitment to voting rights for all people.

Last week we celebrated the holiday of Passover which reminds us that we were
once slaves in Egypt and which commands us that we must remember that experi-
ence and must 'understand the heart of the stranger." Tragically, the badge of
slavery has not yet been eliminated for those who were once systematically victim-
ized by this nation. In many ways there are minority communities in this country
which are still regarded as "the stranger" because of racial or ethnic features, who
would be deprived of fundamental rights by local communities if the nation as a
whole did not guarantee equality of rights for all its citizens.

The Voting Rights Act of 1965 was established specifically to protect the sacred
right to vote of a large segment of the American population-the black community.
The Union of American Hebrew Congregations and the Central Conference of
American Rabbis support the extension of the Voting Rights Act for another ten
years; support the retention of the preclearance procedures under section 5, proce-
dures targeted to meet the problems raised in areas of the country which once had
discriminately literacy tests; support the retention of the 1975 provision for bilin-
gual election provisions throughout the new ten year extension; and support a
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change in section 2 to return the standard of proof under section 2 to what it was
before Mobile v. Bolden.

The Congress must ask itself two threshold questions. The first is whether the
struggle for voting rights has been won. Over tr.e, fifteen years of the Act, the
Justice Department, under the preclearance provisions of Section 5, has prohibited

,some 800 changes recommended by local communities or states-changes which
would have maintained discriminatory voting mechanisms and procedures. These
changes included gerrymandering in the form of redistricting, annexations, at-large
voting mechanisms, multi-member districts, ard similar attempts to dilute the
concentration of black votes. While these 800 rejections are only a small percentage
of the total number of voting changes made in this country, together these cases,
considered in addition to those which came through the court system, represent the
undeniable fact that attempts to restrict the voting rights of blacks and other
minorities continue to this day. Furthermore, we must presume that there are
numerous jurisdictions which are deterred from attempting to implement restrictive
provisions because of the watchful eye of the federal government.

The second question which the Congress must ask is whether the Voting Rights
Act provides the most effective and the fairest means of achieving the goal of voting
rights for all Americans. I believe that it does-this Act has functioned with
remarkable efficiency and fairness. If Section 2 is amended as suggested, the Act
will continue to function as a fundamental guarantee of the right of any voter to
sue in federal court if his or her right to vote is abridged or denied on account of
race. The preclearance procedures provide a simple, fast, fair and effective means of
preventing those areas of the country which have had a history of discrimination in
voting rights from backsliding from the major advances this Act has achieved.

There are three major concerns raised by this legislation on which we wish to
comment. The first is the necessity of maintaining the preclearance procedures as
they currently exist under Section 5. The procedure of the preclearance provisions is
efficient and speedy. The clearly stated rules create consistent standards for the
Justice Department to follow. The availability of the court to test any decision
considered unfair provides a check on the actions of the Justice Department. As
long as large segments of our society have had or are still in danger of having their
fundamental right to vote deprived, the federal government must be the final
guarantor of that im rtant right.

There is a proposal which has been brought forward to make the provisions of the
preclearance mechanism applicable "nation-wide." We oppose that proposal. The
current budgetary situation makes this proposal a clearcut attempt to dilute the
impact of the Act and to undercut the effectiveness of the Justice Department's
work. It bears repetition that the Voting Rights Act is applicable nationwide. Some
of its provisions are applicable to each American citizen. Other provisions are aimed
at those jurisdictions-anywhere in the country-which have engaged in systematic
and systemic deprivation of the right to vote. In those areas of the country where
such systemic deprivation had taken place on the basis of race-sometimes for 100
years-specific provisions were set up to create a speedy and fair means of ensuring
that there could be no backsliding. If the problem of such systemic discrimination
had been found in every jurisdiction in the country, this remedy could have been set
up to apply to every jurisdiction. Thankfully, the problem was not found in every
jurisdiction-indeed not in most-and this remedy was set up to cure a particular
problem in those areas where the problem existed. The constitutionality of this
mechanism was recognized by the Supreme Court in South Carolina v. Katzenbach.
It is legal and it is effective. And I know that I need not remind this committee that
a federal court may impose the preclearance requirement on any other jurisdiction
where there has been a finding of such discrimination.

The second concern on which we wish to express our opinion is our commitment
to the notion that the right to vote must nqt be restricted on the basis of language.
There are millions of Americans who without bilingual provisions would be deprived
of that right to vote. They are effectively excluded from the electoral process simply
because they cannot understand what the ballot says and what the voting instruc-
tions are. This is particularly unfair since the burden of language limitation often
falls on those segments of the society which already are deprived of adequate access
to the economic, political and social mainstream of American life. They must not
now be deprived of their most powerful tool to redress their grievances-the vote.
While there have been significant improvements in the access of such individuals to
the vote recent studies indicate that there are still many areas of the country where
the impact of these provisions have not yet been felt. It is our position that these
provisions should be extended so that they run concurrently with the rest of the
Act.
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Finally, we support a position that seeks to change the standard for proving
discrimination from that imposed by the Supreme Court in Mobile v. Bolden to the
standard which existed prior to that case. In 1973, in White v. Regester, the Supreme
Court upheld the position that numerous factors, including direct and indirect
evidence, could be introduced to establish the existence of voting discrimination. In
Bolden, the Court maintained that only direct evidence of specific intent to discrimi-
nate is adequate. This is a difficult standard requiring that plaintiffs prove a
subjective state of mind. Such a standard not only contradicts the intent of the
legislation but undermines, the ability of the Justice Department to enforce it.

This issue is sometimes confusingly referred to as a conflict between an intent
standard of evidence and a result standard of evidence. There is no constitutional
right that guarantees a particular result, e.g., that the member of a particular
group must be elected. But there is a constitutional right to change an electoral
system which makes it impossible for a member of that group to be elected. And
often "results" provide an objective standard which can be used to indicate the
existence of a discriminatory system.

Our democratic process is based on the belief that each of this nation's citizens
has the right and the responsibility to vote. Our system of government is enriched
by the full participation of all of its citizens in the electoral process. We undermine
the strength of this nation and make a mockery of our pretensions for fairness and
democracy when we undercut the strength of legislation which has successfully and
fairly reduced voting discrimination in our country. Such legislation will not be
needed indefinitely, but we urge the Congress to extend for ten years this legislation
to help guide the country through the redistricting which follows the census com-
pleted last year and the next census in 1990.

Rabbi SAPERSTEIN. Thank you.
Democracy is based in no small part on the Jewish values and

ideas that every human being should be treated as a child of God,
and given equal dignity and equal opportunity, no matter what
that person's color, race, or sex. The belief in freedom of choice, the
idea that we are responsible for our own fates and for the nature of
our society is a fundamental contribution of Judaism to Western
civilization. This belief in the innate freedom of choice of all people
is the root of the -democratic commitment to voting rights for all
people.

Last week, we in the Jewish comic. unity completed the festival of
Passover, which reminds us that we were once slaves, commands
us that we must remember that experience and must understand
the heart of the stranger. Tragically, the badge of slavery has not
yet been eliminated for those who were once systematically victim-
ized by our own nation. In many ways, there are minority commu-
nities in this country which are still regarded as "the stranger"
because of racial or ethnic features, who would be deprived of
fundamental rights by local communities if the nation as a whole
did not guarantee equality of rights for all its citizens.

The Voting Rights Act of 1965 was established specifically to
protect the sacred right to vote of a large segment of the American
population-the black community-and expanded in 1975 to in-
clude the language minorities in this country.

The Union of American Hebrew Congregations and the Central
Conference of American Rabbis today supports the extension of the
Voting Rights Act for another 10 years, supports the retention of
the preclearance procedures under section 5, support the retention
of the 1975 provision for bilingual election provisions throughout
the new 10-year extension of the act; and support a change in
section 2 to return the standard of proof under section 2 to what it
was before Mobile v. Bolden.
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I need not delineate the support for the bilingual sections. It is
stated in the testimony and was stated eloquently by other people
this morning.

Similarly, under section 2, 1 think the testimony stands for
itself-other than to add to the testimony that the standard under
Bolden was somewhat of an aberration in our justice system. In
criminal justice systems, specific intent crimes are almost always
proved by circumstantial evidence, by results, and I think that
should be a consistent pattern throughout our judicial system. It's
the pattern and the standard of proof we would like to see utilized
for civil rights acts such as the Voting Rights Act as well.

To place an undue burden, an unworkable subjective standard, in
this area, would be manifestly unfair.

I do want to take a few moments just to add to our comments
about the preclearance. In response to the questions that have been
placed by Mr. Hyde, particularly, and by other members of the
committee, I must say very honestly, Mr. Hyde, if it were a choice
between what you are suggesting and no bill at all, I personally
would support quite clearly what you are suggesting. That is the
question as you have set it out. I don't believe that is the question
we face.

I believe that the preclearance procedures we have are passable
in Congress. I believe that they are preferable, and until something
changes to make me think differently, I would hope that you and
others would support them as the first possibility, and a preferable
possibility. If it cannot be, then we can look at other compromises.
But I believe that the statements you have made this morning
indicate quite clearly your commitment to the Voting Rights Act
and its continuation, and I hope we will do it in the strongest
possible fashion.

I don't think it's accurate to say that people under the preclear-
ance procedure need permission to change. They can change in any
way they want. The only standard is that before those changes go
into effect in those areas of the country that have had both system-
atic and systemic forms of discrimination that there is a procedure
to guarantee that the changes will not be discriminatory. I think
that is very fast, fair, efficient and an effective way of dealing with
the problem.

Let me give you in personal terms what I mean by that systemic
discrimination. Soon after the Voting Rights Act was passed by
this Congress-I was a teenager at the time-my parents-my
father is also a rabbi-took 3 months of their lives to go down to
Alabama, to try and implement into reality the work done here in
the Congress by registering voters. They worked in an area that
was one of the most backward areas in terms of racial justice in
the country. They headed up a project to go out and work with
blacks and register them to vote.

After about 3 months there, my father was called home for a
funeral and was not able to help out a team that went out to
Lowndes County in Alabama. It was headed instead by a young
Episcopalian seminary student by the name of Jon Daniels.

When they arrived in town, the authorities in the town arrested
them on trumped-up charges of disturbing the peace. They threw
them into jail, held them for 24 hours, strip-searched them on the
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way in, strip-searched them three times during the time they were
held, and strip-searched them on the way out of jail as well. They
were not fed, they were not given water. When they left, they
walked across the street to the only restaurant in town that would
serve both blacks and whites, and as they walked up the steps to
that restaurant, an off-duty volunteer sheriff walked out in front
and told them to leave.

Jonathan stepped forward to explain why they were seeking food
and the man took out a shotgun and killed him. He was later
acquitted.

I returned this year to that area of the country on a speaking
tour and had an opportunity to speak with blacks there. Unani-
mously they believed that if it was not for the watchful eye of the
Federal Government and the techniques like the preclearance
mechanism that kept the Justice Department involved with the
changes that would be made, that there would be very swift retro-
gression to the kind of systemic and systematic discrimination that
there had once been. -

And regardless of what you're hearing, ask yourself: If we were
starting with a clean slate today, which procedure would be the
most effective? I believe it would be the preclearance procedure for
the reasons referred to and testified to this morning. Furthermore,
there would be a message sent out if we backed off those standards
now, to those blacks and to the people who would victimize them,
to those who look to the standards of justice in this country, that
goes far beyond words. And I believe on that basis it is incumbent
upon us to guarantee that the preclearance procedures stay as they
are, and I hope that all of us will work for that as our first choice.

Our democratic process is based on the belief that each of the
Nation's citizens has the right and the responsibility to vote. Our
system of government in each of those communities throughout the
country is enriched by the full participation of all of its citizens.
We undermine the strength of this Nation and make a mockery of
our pretensions for fairness and democracy when we undercut the
strength of legislation which has successfully and fairly reduced
voting discrimination in our country.

I do not believe that such legislation will be needed indefinitely,
for I have great hope and faith in this country. But we do urge the
Congress to extend for 10 years this legislation, to change the
standards of proof under section 2 at least through to the redistrict-
ing which follows this census and the census in 1990.

Thank you very much. '
Mr. EDWARDS. Thank you, Rabbi Saperstein.
We will withhold our questions until we have the pleasure of

hearing from the Reverend George Telford, vice president, Nation-
al Council of Churches.

Dr. Telford, you may proceed.
Dr. TELFORD. Thank you very much, Mr. Chairman, and mem-

bers of the committee.
I am from the State of Georgia. I am a southerner by birth, and

a minister of the Presbyterian Church in the United States, which
is a rather regional church. I have served congregations of God's
people in Auburn, Ala., in Charlesville, Va., and in Tallahassee,
Fla. And while I speak here today on behalf of the National Coun-
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cil of the Churches of Christ in the United States, I am firmly
confident that what I have to say has the firm support of members
of our church and of the congregations that I have served across
the South.

Sometimes persons speaking in the name of religious communi-
ties seem to be speaking for some constituency other than the
grassroots of the congregations of those churches. I assure you, Mr.
Chairman and members of the committee, that the churches I
know in the deep south, and I have served Alabama three times-
have found the Voting Rights Act one of the most effective pieces
of legislation, not simply to produce a measure of justice to mem-
bers of the minority community, but as an effective piece of legisla-
tion that has contributed to the health and wholeness of the com-
munity at large.

I take this personal privilege to add these notes because I am
now the father of two teenage children in a Southern city and I
have experienced at firsthand what it has meant to those children
to be part of a political process in which their peers are also
effectively represented.

As I have indicated, I am a minister of the Presbyterian Church
in the United States and vice president of the National Council of
Churches. I am here on behalf of theiNational Council of Churches
of Christ, which represents 32 Protestant and Orthodox denomina-
tions and 42 million people. I do not undertake to speak for all the
32 constituent member denominations, but for the policymaking
body, the governing board, which is made up of representatives of
our member denominations chosen by them in their own way and
in proportion to their respective membership, including many per-
sons who reside in the areas most affected by the Voting Rights
Act.

The National Council has always been committed to the struggle
for justice and human and civil rights. As religious people we have
historically felt that it was our moral duty and Christian responsi-
bility to be concerned about the plight of minorities in this country.
We are not newcomers to the issue before this committee today.
Throughout the years our position on voter rights has been clear.
As early as 1952, 2 years after we were formed, we spoke out
against racial discrimination and segregation in all sectors of soci-
ety.

In February 1961 in a resolution on the right to vote, we af-
firmed our position on the right of every citizen of this country to
vote. I would like to read that resolution to you, for it speaks to the
reason we are here this morning.

"It is a clear teaching of the Christian faith that human rights,
far from being granted by human authorities, are inherent in man
as fashioned in the image of his creator and should be thus hon-
ored by society. The Christian faith also affirms the belief that men
have a corresponding responsibility to exercise these rights. The
responsible society affords all men the opportunity to do so.

"As Christians in the United States, we believe that local, state
and national governments deriving their just powers from the con-
sent of the governed, are responsible to God and to the people to
maintain the freedom of all men under their respective jurisdic-
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tions to exercise these rights with due regard for the rights of
others and for public order.

"The right to vote is guaranteed by the basic law of the land.
Whatever qualifications are made by state law, the Fifteenth
Amendment to the Constitution of the United States specifically
provides that 'the right of citizens of the United States to vote shal
not be denied or abridged by the United States or any state on
account of race, color, or previous condition of servitude.'

"Yet it is a fact that thousands of citizens are denied the oppor-
tunity to exercise the right to vote because of race or color. In
many communities Negroes are denied the opportunity to register
or, having been registered, have had their names removed from the
registration rolls, or dies not voting because of their fear of bodily
harm, the loss of jobs or other economic pressures. It is noteworthy
that courts have declared unconstitutional state laws designed to
deny the opportunity to register and vote on the basis of race and
color."The denial of the right to vote contradicts the professed ideals
and undermines the democratic heritage upon which this nation is
founded. It is a violation of justice that prevents the exercise of
responsible citizenship which is necessary to the creation of the
good society."

In July 1963 the National Council of the Churches of Christ in
the U.S.A. gave joint testimony with the National Catholic Welfare
Conference and the Synagogue Council of America, on the voting
rights issue before the Committee on Judiciary of the House of
Representatives. In that testimony we stated:

It is a fact that on the basis of color and race hundreds of thousands of citizens
are denied the opportunity to register and to exercise the right to vote. Therefore,
we welcome and support legislation which will provide realistic guarantees for all
citizens regardless of race or "olor, the full opportunity to register and to exercise
the right to vote.

In June 1965 the National Council adopted a policy Statement on
"Equal Representation is a Right of Citizenship." In this policy
statement we reaffirmed our support of the right to vote, and
further stated:

* " that many of the causes of civil rights and liberties we have long supported
are at stake in the question of equal representation and we now affirm our Chris-
tian conviction that one of the fundamental rights of citizenship is the right of
every citizen to representation substantially equal to that of other citizens, regard-
less of where he lives or what may be his wealth or learning.

We do not find in the nature of men as children of God any distinction of such
kind that one man should cast a vote worth more than others. Neither race nor
religious adherence, neither property nor education, neither rural residence nor
urban, nor appeal to states rights, entitles one man or group of men to a dispropor-
tionate share in the basic franchise by which their civic affairs are governed. The
structures of government erected upon this base may vary in design and operation
according to the development of the techniques of political science, but the right of
every person to his full yea or nay in periodic elections is more than a technical
question.

If the right to vote is denied, or if the vote itself is diluted, then to that extent the
membership of the voter in civil society is diminished and his political personhood is
impaired. He becomes less of a "man" than his fellows and loses to them some
portion of his right to help determine his civic destiny. This is a moral question and
ultimately a theological one, concerning which the National Council of the
Churches of Christ in the U.S.A. may not remain silent.

We come before this committee today for three reasons. First of
all, we believe that the Voting Rights Act is one nf the most
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successful pieces of civil rights legislation in this history of this
Nation.

In those States and counties, especially in the South and West,
affected by sections 4 and 5, we have seen progress in minority
voter registration in the election of minority officials and in the
protection of minority voting rights. It is our feeling that the
Voting Rights Act is crucial to minority political participation.

Many of our congregations, as I have indicated, are located in
the areas affected by sections 4 and 5 of this act and we have seen
minorities in those areas exercise their right to vote with dignity
and pride. We have seen minorities become enthusiastic about
Government when they see that they are not excluded from repre-
sentation because of the color of their skin. We have seen minor-
ities applaud the fact that the number of minority elected officials
has increased tremendously over the past 16 years. Recently, mi-
norities have seen themselves represented in local, State and Fed-
eral government as a result of the Voting Rights Act and they
relish the fact that our system of government finally works for
them.

Furthermore, as I have indicated, it has been a measure of
health and wholeness of the whole political community, and not
only minorities but those in the majority of the community have
seen the same procedure, developed their own sense of dignity and
pride in their communities.

Statistical data clearly supports this. According to statistics re-
cently released by the Voter Education Project of Atlanta, "607
blacks are holding elected offices in 11 Southern States represent-
ing an increase of nearly 19 percent in the 1980 elections." The
Census Bureau figures for 1976 shows that black voter registration
increased 60.7 percent in Mississippi, 35.1 percent in Alabama, 31.9
percent in Louisiana, 21.8 percent in South Carolina, 15 percent in
Virginia, and 12.3 percent in Georgia from 1964 to 1976.

Data on Hispanic voter registration shows much greater partici-
pation by this group, especially in the States of Texas, California,
and Colorado, since the mandate of bilingual education.

For probably the first time in our history, men and women
regardless of color or race have the full opportunity to register and
exercise their right to vote. But let us not assume that the progress
made over the past 16 years under the Voting Rights Act has
vetoed over 300 years of disenfranchisement for minorities in this
great Nation. It has not.

Although the Voting Rights Ac has been instrumental in elimi-
nating poll taxes and intimidation of minorities, more subtle efforts
still exist to dilute the minority vote. According to "The State of
Civil Rights: 1979" issued by the Commission on Civil Rights, the
Justice Department continues to initiate litigation to protect the
voting rights of minorities. Such manipulation of the electoral
process is often discriminatory in nature. Among the practices
which hamper effective participation by minorities are at-large
local elections, redrawing district lines, annexation, and moving
polling places.

Our position is very clear on this issue. "If the right to vote is
denied or if that vote itself is diluted, then to that extent the
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membership of the voter in civil society is diminished and his
political personhood is impaired."

Few would deny that discrimination still exists in this society.
The Voting Rights Act has done much and is still doing much to
ensure equality for minorities as they exercise their right to vote.
We firmly believe that it is paramount that an extension of this act
be granted through 1992 in order that this legislation will apply to
reapportionment after the 1980 census.

Second, we are here because we are concerned that opponents of
this legislation say the special enforcement provisions of the
Voting Rights Act are no longer justified because the act has been
so effective. The act has been successful. More blacks are registered
to vote than at any time in history. Sections 4 and 5 have been
expanded to cover Hispanics, Native Americans, Asian Americans,
and Alaskan Natives. Bilingual elections have been mandated in
many States and counties and the Hispanic vote has seen a tre-
mendous increase. Yes, this act has been effective. But so effective
that it's no longer needed? What an absurdity.

Discrimination at the polls still continues. As absurd as it may
seem, this act is under attack because of its success. It is ironic
that the success of this law is a factor that now makes it vulner-
able.

At the heart of the Voting Rights Act is the provision for pre-
clearance. If the preclearance provision were eliminated or expand-
ed to all States, the effectiveness of the law would be seriously
affected unless additional funds were added to insure that enforce-
ment activities in areas presently covered by the law are not
diminished. Without effective preclearance, further dilution of the
minority vote would occur.

It is our belief that not enough time has elapsed to test the full
impact of the Voting Rights Act and insure full voter participation
for minorities. A few years of success cannot eradicate hundreds of
years of discrimination.

Those-who argue that preclearance discriminates against one
region must be reminded of the continued efforts of many states
covered by the preclearance provision to dilute the minority vote.
It is only just that those States which have historically had the
worst records of discrimination against minorities continue to
share the major burden of eliminating those past and present
discriminatory practices.

Third, we are here today because we believe that our democratic
government is by the people and for the people. Our concern for
the maintenance and enhancement of human rights and liberties
and our concern for the ever fuller attainment of a just and open
society are epitomized by our determination to protect the right to
vote. The urgency of giving all adult members of our society equal
access to the ballot must be realized by all Americans. It is in the
interest of all Americans, and particularly the duty of their elected
representatives in Congress, to protect the quality of the ballot.

Let me close by restating several paragraphs from our policy
statement on "Equal Represenation as a Right of Citizenship.'

The story of this Nation is in part the story of the extension of franchise to all
adult citizens. The founders of our Nation failed to apply fully their daring insight
that all men are created equal. They failed to give women the right to vote, and for
the purpose of allocating representatives to the States, counted Negro slaves as



145

three-fifth persons and even then denied them the right to cast these votes them-
selves.

Ever since that time we have been striving as a nation toward a goal which could
not then be, and has not yet been fully attained. For over a century we have
suffered as a nation the continuing consequences of undervaluing the personhood of
some of our fellow men. Recently we have begun to perform a national penance for
this injustice every citizen's full belonging to the civic commonwealth of God's
children. If our democracy is to function properly, those who are eligible to vote
should be encouraged to exercise their franchise and to prepare themselves to vote
intelligently on candidates and issues.

We believe that equal representation is every person's fundamental right and a
necessary adjunct to full political personhood.

As these proceedings continue, the eyes of the nations of the
world will be upon this committee, watching to see whether our
legislative body in a bipartisan way, can meet the challenge of one
of the greatest moral issues of our time-extension of the Voting
Rights Act of 1965.

The Federal Government must continue to take leadership in
this effort to ensure the right to vote for every citizen in this
society. We call on this committee to stand firm in renewing the
national commitment to the right to vote for all American citizens,
regardless of race, creed, and color. We call on you to extend the
Voting Rights Act by approving H.R. 3112.

Thank you, Mr. Chairman.
[The statement of Rev. George Telford follows:]



146

"TES'TIMORY OF TUE
NATIONAl COUNCIL OF 10; C'URCII:S OF CILRIST IN THE U.S.A."

DY

ThE REV. CEORGE TELFORD, VICE PRESIDENT
NATIONAl. COUNCIL OF TiHE CUURCHIhS OF CHRIST IN lilt U.S.A.

FOR C1OURCIl AND SOCIETY

ON F TNSION OF VOTING RIGHTS ACT

SUBCOtITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS
OF TIlE

HOUSE COMMITTEE ON THE JUDICIARY

HAY 7, 1981

Hr. Chairman and members of the Cormilttee, my name is George Telford. I am

from the state of Georgia. I am a minister in the Presbyterian Church in the U.S. and

Vice President of the NaLional Council of the Churches of Christ in the U.S.A. for

Church and Society. 1 am here on behalf of the National Council of the Churches of

Christ in the U.S.A. which represents 32 Protestant and Orthodox denominations and

42 million people. I am not undertaking to speak for all 32 constitutent member

denominations, but for the policy making body, the Governing Board which is made up of

representatives of our member denominations chosen by them in their own way and in

proportion to their respective membership.

The National Council of the Churches of Christ in the U.S.A. has always been

committed to the struggle for justice and human and civil rights. As religious

people, we have historically felt that it was our moral duty and Christian reE'nslbility

to be concerned about the plight of minorities in this country. We are not

newcomers to the issue before this Comittee today. Throughout the years our position

on voter rights has been clear. As early as 1952, two years after we were formed,

we spoke out against "racial discrimination and segregation in all sectors of society."
1
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In February, 1961 , in a "Resolutiun on the Right td Vote." we affirmed our

position on th ritfhL of every citizen of this country to vote. I wotuld like to

read that resolution to you, for it speaks to the reason we are here this

morning:;

"It is a clear teaching of the Christian faith that human
rights, far from being granted by human authorities are in-
herent in man as fashioned in the image of his creator and
should be thus honored by society. The Christian faith also
affirms the belief that men have a corresponding responsibility
to exercise these right. The responsible society affords all
men the opportunity to do so.

As Christians in the United States, we believe that local, state
and national governments deriving "their just powers from the
consent of the governed," are responsible to Cod and to the people
to maintain the freedom of all men under their respective juris-
dictions to exercise these rights with due regard for the rights
of others and for public order.

The right to vote is guaranteed by the basic law of the land.
Whatever qualifications are made by state law, the Fifteenth
Amendment to the Constitution of the United States specifically
provides that "the right of citizens of the United States. to vote
shall not be denied or abridged by the United States or any state
on account of race, color, or previous condition of servitude."

Yet it is a fact that thousands of citizens are denied the oppor-
tunity to exercise the right to vote because of race or color. In
many communities Negroes are denied the opportunity to register or,
having been registered, have had their names removed from the re-
gistration rolls, or die not voting because their fear of bodily
harm, the loss of jobs or other economic pressures. It is noteworthy
that courts have declared unconstitutional state laws designed to
deny the opportunity to register and vote on the basis of race and color.

The denial of the right to vote contradicts the professed ideals and
undermines the democratic heritage upon which this nation is founded.
It is a violation of justice that prevents the exErcise of reaponsible
citizenship which is necessary to the creation of the good society."

In July, 1963, the National Council of the Churches of Christ in the U.S.A gave

joint testimony with the National Catholic Welfare Conference, and the Synagogue

Council of America, on the voting rights Issue helore the Committee on Judiciary of

the House of Reprcentatives. In that testimony we stated:
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"It is a fact that on the basis of color or race hundreds
of thousands of citizens are denied the opportunity to
register and to exercise the right to voLe. Therefore, we
welcome and support legislation which will provide realistic
guarantees for all citizens regardless of race or color, the
full opportunity to register and to exercise the right to vote."

In June, 1965, the National Council of the Churches of Christ In the U.S.A.

adopted a Policy Statement on "Equal Representation is a Rights of Citizenship."

In this Policy Statement, we reaffirmed our support of the right to vote and

further stated:

". . . that many of the causes of civil rights and liberties
we have long supported are at stake in the question of equal
representation, and (we) now affirm our Christian conviction
that one of the fundamental rights of citizenship is the right
of every citizen to representation substantially equal to that
of other citizens, regardless of where he lives or what may be
his wealth or learning.

We do not find in the nature of men as children of Cod any dis-
tinction of such kind that one man should cast a vote worth more
than another. Neither race nor religious adherence, neither
property nor education, neither rural residence, nor urban, nor
appeal to states rights, entitles one man or group of men to a
disproportionate share in the basic franchise by which their
civic affairs are governed. The structures of government erected
upon this base may vary in design and operation according to the
development of the techmiques of political science, but the right
of every person to say his full "yea" or "nay" in periodic elections
is more than a technical question.

If the right to vote is denied, or if the vote itself is diluted,
then to that extent, the membership of the Voter in civil society
is diminished and his political personhood is impaired, lle becomes
less of a "man" than his fellows, and loses to them, some portion
of his right to help determine his civic destiny. This is a moral
question and ultimately a theological one, concerning which the
National Council of the Churches of Christ in the U.S.A. may not
remain silent.'4

We come before this Committee today for three reasons. First of all, we believe

that the Voting Rights Act is one of the most successful pieces of civil rights

legislation in the history of this nation.

In those states and countries, especially In the South and West, affected by

Sections 4 and 5, we have seen progress In minority voter registration in the election of
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minority officials and in the protection of minority voting rights. It is our

feeling that the Voting Rights Act is crucial to minority political participation.

Many of our congregations are located in the areas affected by Section 4

and 5 of this Act and we have seen minorities in those areas exercise their right

to vote with dignity and pride., We have seen minorities become enthusiastic about

government when they see that they are not excluded from representation because of the

color of their skin. We have seen minorities applaud the fact that the number of

minority elected officials has Increased tremendously over the past 16 years.

Recently, minorities have seen themselves represented in local, state and federal

government as a result of the Voting Rights Act and they relish the fact that our

system of government finally works for them.

Statistical data clearly supports this. According to statistics recently

released by the Voter Education Project of Atlanta, "607 Blacks are holding elected

offices in 11 Southern states representing an increase of nearly 192 in the 1980

elections."
5 

The Census Bureau figures for 1976 shows that Black voter registration

increased 60.72 in Mississippi, 35.12 in Alabama, 31.92 in Louisiana, 21.81 in

South Carolina, 152 in Virginia and 12.3% in Georgia frcm 1964 to 1976.6

Data on Hispanic voter registration shows much greater participation by this

group, especially in the states of Texas. California, and Colorado, since the mandate

of bilingual elections.

For probably the first time in our history, men and women regardless of color

or race have the full opportunity to register and exercise their right to vote.

But let us not assume that the progress made over the past 16 years under the

Voting Rights Act has vetoed over 300 years of disenfranchisment for minorities in

this great nation. It has not.
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Although the Voting Rights Act has been instrumental in eliminating poll

taxes and intimidation of minorities, more subtle efforts still exist to dilute

the minority vote. According to "The State of Civil Rights: 1979" issued by the

U.S. Commission on Civil Rights. the U.S. Justice Department continues to initiate

litigation to protect the voting rights of minorities.? Such manipulation of

the electoral process is often discriminatory in nature. Among the practices which

hamper effective participation by minorities are at-large local elections, redrawing

district lines, annexation, and moving polling places.

Our position is very clear on this issue. The Resolution read earlier stated,

"If the Right to Vote is denied or If that vote itself if diluted, then to that extent

the membership of the voter in civil society is diminished and his political person-

hood is impaired."
8

Fev would argue that discrimination still exists in this society. The Voting

Rights Act has done much and is still doing much to insure equality for minorities

as they exercise their right to vote. We firmly believe that it is paramount that

an extension of this Act be granted through 1992 in order that this legislation

will apply to reapportionment after the 1990 Census.

Secondly, we are here because we are concerned that opponents of this legisla-

tion say the special enforcement provisions of the Voting Rights Act are no longer

justified because the Act has been so effective. The Act has been successful.

More Blacks are registered to vote than at any time in history.- Sections 4 and 5

have been expanded to cover Hispanics, Native Americans, Asian Americans, and

Alaskan natives. Bilingual elections have been mandated in many states and counties

and the Hispanic vote has seen a tremendous increase. Yea, this Act has been

effective. But too effective? What an absurdity.
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Discrimination at the polls still continues. As absurd as it may seem,

this Act is under attack because of Its success. It is ironic that the success

of this Ia is a factor that now makes it vulnerable.

At the heart of the Voting Rights Act Is the provision for preclearance. If

the preclearance provision were eliminated or expanded to all states, the effectiveness

of the law would be seriously affected unless additional funds were added to insure

that enforcement activities iP areas presently covered by the law are not diminished.

Without effective preclearance, further dilution of the minority vote would occur.

It is our belief that not enough time has elapsed to test the full impact of

the Voting tights Act and insure full voter participation for minorities. A few

years of success cannot eradicate hundreds of years of discrimination.

Those who argue that preclearance discriminates against one region must be

reminded of the continued efforts of many states covered by the preclesrance pro-

vision to dilute the minority vote.

It is only just that those states that have historically had the worst records

of discrimination against minorities continue to share the major burden of

eliminating those past and present discriminatory practices.

Third, we are here today because we believe that our democratic government

is "by the people and for the people." Our concern for the maintenance and enhancement

of human rights and liberties and our concern for the ever fuller attainment of

a just and open society are epitomized by our determination to protect the right to

vote. The urgency of giving all adult members of our society equal access to the

ballot must be realized by all Americans. It is In the Interest of all Americans, and

particularly the duty of their elected representatives in Congress, to protect

83-679 0 - 82 - 11 (pt.1)
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the quality of the ballot.

Let me close by restating several paragraphs from our Policy Statement on

"Equal Representation As A Right of- Citizenship."

"The story of this nation is in part the story of the

extension of franchise to all adult citizens. The founders
of our nation failed to apply fully their daring insight
that all men are created equal. They failed to give women
the right to vote, and for the purpose of allocating represen-
tatives to the States counted Negro slaves as three-fifth
persons and even then denied them the right to cast these
votes themselves.

Ever since that time, we have been striving as a nation to-
ward a goal which could not then be, and has not yet been
fully attained. For over a century we have suffered as a na-
tion, the continuing consequences of undervaluing the person-
hood of some of our fellow men. Recently, we have begun to
perform a national penance for this injustice . . . we should
move toward the integrity and equality of every citizen's full
belonging to the civic commonwealth of Cod's children. If our
democracy is to function properly those who are eligible to
vote should be encouraged to exercise their franchise and to
prepare themselves to vote intelligently on candidates and issues.

We believe that equal representation is every person's fundamental
right and a necessary adjunct to full political personhood . . ."

As these proceedings continue, the eyes of the world will be upon this Committee,

watching to see whether our legislative body, in a bi-partisan way, can meet

the challengeof one of the greatest moral issues of our time - extension of the

Voting Rights Act of 1965.

The federal government must continue to take leadership in this effort to

insure the right to vote for every citizen in this society.

We call on this Committee to stand firm in renewing the national commitment to

the right to vote for all American citizens regardless of race, cr2ed, and color. We

call on you to extend the Voting Rights Act by approving H.R. 3112;

Thank you.
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FOTOTES

1. A resolution on "Christian Responsibility in the 1952 Election."
A statement passed by the General Board of the National Council
of Churches of Christ in the U.S.A. at its bimonthly meeting on
September 24. 1952 in New York City.

2. A resolution on the "Right To Vote." A statement passed by the
General Board of the National Council of Churches of Christ in
the U.S.A.. February 23, 1961.

3. "Testimony on Civil Right's Legislation" presented to the Committee
on Judiciary House of Represenatives by the National Catholic
Welfare Conference, Synagogue Council of America. and the National
Council of Churches of Christ in the U.S.A. . July 24. 1963.

4. Policy Statement on "Equal Representation as a Right of Citizenship."
A policy statement of the National Council of Churches of Christ in
the U.S.A. adopted by the General Board on June 3. 1965.

5. Washington Post article, "192 of All Blacks Gain Office in '80's."
Washington Post, April 23, 1981.

6. Voter Project of the Southern Regional Council; 1976 statistics, U.S.
Census Bureau, 1978.

7. United States Commission on Civil Rights, "The State of Civil Rights. 1979."
published in January 1980.

8. National Council of Churches of Christ in the U.S.A. Policy Statement,
'Equal Representation is a Rights of Citizenship." June 3, 1965.

9. National Council of Churches of Christ In the U.S.A. Policy Statement,
"Equal Representation Is a Rights of Citizenship." June 3, 1965.
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The Right To Vote

It is a clear teaching of the Christian faith that human rights, far from being
granted by human authorities are inherent in man as fashioned in the image of his
Creator and should be thus honored by society. The Christian faith also affirms
the belief that men have a corresponding responsibility to exercise these rights.
The responsible society affords all men the opportunity to do so.

As Christians in the United States we believe that local, sLate and national govern-
ments deriving "their just powers from the consent of the governed," are re-
sponsible to God and to the people to maintain the freedom of all men under their
respective jurisdictions to exercise these rights with due regard for the rights of
others and for public order.

The right to vote is guaranteed by the basic law of the land. Whatever qualifi-
cations are made by state laws, the Fifteenth Amendment to The Constitution of the
United States specifically provides that "The right of citizens of the United States
to vote shall not be denied or abridged by the United States or any State on account
of race, color or previous condition of servitude. "

Yet it is a fact that thousands of citizens are denied the opportunity to exercise the
right to vote because of race or color. In many communities Negroes are denied
the opportunity to register or, having been registered, have had their names re-
moved from the registration rolls, or do not vote because they fear bodily harm,
the loss of jobs or other economic pressures. It is noteworthy that courts have
declared unconstitutional state laws designed to deny the opportunity to register
and vote on the basis of race or color.

The denial Pf the right to vote contradicts the professed ideals and undermines the
democratic heritage upon which this Nation is founded. It is a violation of justice
that prevents the exercise of responsible citizenship which is necessary to the cre-
ation of the good society.

THEREFORE, BE IT RESOLVED THAT THE NATIONAL COUNCIL OF CHURCHES

1. Commits itself to work to assure the opportunity for all citizens regardless of
race or color, to exercise their right to vote:

a) by moral suasion;

b) by social education and action;

c) by supporting public officials and government agencies in the enforcement of
existing laws guaranteeing the opportunity to register and vote; and

d) by supporting in principle through appropriate means additional legislation
which may be necessary to guarantee to all citizens regardless of race or
color, full opportunity to register and vote.

2. Calls upon the member denominations, their churches, councils of churches and
individual Christians to work to assure to all citizens, regardless of race or
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color, the opportunity to register and vote.

3. Urgcs church groups and individual Christians

a) to discover the facts about registration and voting in their communities;

b) to acquaint themselves with state laws and practices affecting registration
an(i voting and with the provisions of the Federal Civil Rights Acts of 1957
and 1960;

c) to develop programs such as citizenship conferences and voter's clinics to
encourage all citizens to register and vote intelligently and responsibly;

d) to support and cooperate with similar programs carried on by community
organizations;

e) to support persons in their efforts to register and vote in communities where
the opportunities are dented or restricted because of race or color;

f) to support public officials and government agencies in the enforcement of
federal and state laws that protect the right to register and vote;

g) to support the enactment of additional federal and state legislation necessary
to guaraLtee the franchise to all citizens.

BE IT FURTHER RESOLVED

that the General Board authorize representatives of the National Council of
Churches to testify at public hearings along the lines indicated above.

Adopted by the Cenera Board of the National Council of Churches, February 23, 1961
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A s nSTATEME of the National Council of the Churches
S NT Christ i the United States of America

EQUAL REPRESENTATION IS A RIGHT OF CITIZENSHIP
Adopted by the General Board

June 3,1965

The General Board of the National Council of
Churches of Christ in the U.S.A. has repe.-tedly ex-
pressed its Christian concern for the maintenance and
enhancement of human rights and liberties, snost re-
cently for "the right to full participation of the person
in political and civic life." The Gsneral Board has an
equal concern for the ever fuller attainment of a just
and open society. Both of tlese concerns have come to
focus In the tight to vote.

As our understanding of the Cod-given dignity of
man has developed and matured, most of our fellow-
citizens have now realized the urgency of giving all
adult members of our" society equal access to the bal-
lot. What has not been as widely realized is the neces-
sity of protecting the quality of the ballt. We wel-
come the action of our Commission on Religion and
Race within its special mandate witnessing to the con-
viction that "every American citizen has. as his in-
alienable right, not only an equal right to vote, but
also a right to an equal vote'

The condition has arisen in our country that many
legislatures have refused to reapportion themselves
according to the shifting of population, thus permit.
ting the representatives of less populous areas to con-
tinue to outnumber the representatives of the growing
cities and suburbs, and so to maintain their dominance
ova the affairs of the several states.

In recent years, the courts have sought to rectify
this condition by insisting that the legislatures be re-
apportioned in proportion to the current distribution
of population, so that the votes of all citizens for their
legislators would be substantially equal in effect. The
Supreme Court's interpretation of the equal protection

'Policy Statement on Ituma Rights, us.Wanmously adopted by
the il Assembly, Devmber 6. 1903.

s1tnsoutsn on aorliontrwn, by the Commssion on fteh-Zi/on and at, Aprii 14, 1965.

clause of the Constitution guarantees this personal
right of representation for individual voters. This right
must not be abrogated by any constitutional revision.
But the Supreme Court's decisions have been met by
moves to amend the United States Constitution to
withdraw this Issue from the jurisdiction of the courts
and to permit the states by rcfcrendum of their present
voters or by other means to apportion the membership
of one house of a bicameral legislature on factors other
than population.

In the light of these circumstances, the General
Board concludes that many of the causes of civil rights
and liberties we have long supported are at stake in
the question of equal representation, and now affirms
our Christian conviction that one of the fundamental
rights of citizenship is the right of every citizen to rep-
resentation substantially equal to that of other citizens,
regardless of where he lives or what may be his wealth
or learning.

We do not find in the nature of men as children of
Cod any distinction of kind such that one man should
cast a vote worth more than another's. Neither race
nor religious adherence, neither property nor educa-
tion, neither rural resideuce nor urban, nor appeal to
states rights, entitles one man or group of men to a
disproportionate share in the basic franchise by which
their civic affairs are governed. The structures of gov.
ernment erected upon this base may vary in design
and operation according to the development of the
techniques of political science, but the right of every
person to say his full "Yea" or 'Nay" in periodic elec-
tions is more than a technical question.

If the right to vote is denied, or if the vote itself is
diluted, then to that extent the membership of the
voter in civil society is diminished and his political
personhood is impaired. Ie becomes less of a "man*
than his fellows, and loses to them some portion of his

17.7-1
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Eight to help determine his civic destiny. This Is a
moral question and ultimately a theological one, Wo-
oerning which the Nationsl Council of the Churches
of Christ may not remain silent.

When the founders of our nation declared, "All men
are created equal and are endowed by their Creator
with certain Inalienable rights," they perceived and
expressed a profound truth about the nature of man,
which earlier generations had not had the social erpe-
rience or political opportunity to discover. in the
Christian view man is a child of God who is loved by
His Heavenly Father, and who is called to love his
brother as a member of God's family. As such he Is
also a son of God who is of infinite value in Cod's sight
and who, In obedient response to His will, values all
other human beings as sons of God with the dignity
and the freedom of action of such sonship.

Believing, then, that "all men are created equal" -
not in their abilities but in their ights among the rest
of humankind - we do not know of any proper basis
on which that equality can be reduced or the rights
which God has given alienated, not even by majority
vote of the electorate. Individuals may refrain from
exercising their franchise, but it ought not to he kept
or taken from them - in whole or in part - by those
who presently possess political power in order to per-
petuate their possession of that power. Rights guaran.
teed to persons by the Constitution are not "rights" If
they depend on the outcome of elections.

The story of this nation is in part the story of the
extension of the franchise to all adult citizens. The
founders of our nation failed to apply fully their

daring insight that all men are created equal. They
failed to give women the right to vote, and for the
purpose of allocating representatives to the states
counted Negro slaves as three-fifths persons and even
then denied them the right to cast these votes them-
selves.

Ever since that time, we have been striving as a
nation toward a goal which could not then be, and has
not yet been, fully attained. For over a century we
have suffered as a nation the continuing consequences
of undervaluing the personlood of some of our fellow.
men. Recently we have begun to perform a national
penance for this injustice. But having striven thus far
toward achieving a genuine and effective political
equality, we should not now change our Constitution
in any way that would take our nation back toward
fractional citizenship. Rather we should move In the
opposite direction: toward the integrity and equality
of every citizen's full belonging to the civic common-
wealth of Cod's children. If our democracy Is to func-
tion properly those who are eligible to vote should
be encouraged to exercise their franchise and to pre-
pare themselves to vote Intelligently on candidates
and issues.

We believe that equal representation is every per-
son's fundamental right and a necessary adjunct to
ful political personbood. Therefore, the National
Council of Churches records its opposition to the pro-
posals for an amendment to the Constitution or any
other moves which would restrict the right of every
person to substantially equal representation.

For 77 'Against 16 - Abstained 7.
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Mr. EDWARDS. Thank you very much, Dr. Telford, for your very
scholarly and comprehensive and useful statement.

Rabbi Saperstein, I wonder what-well, in light of what has
being going on with regard to, we'll say black people in the United
States, where a number of social programs that have been designed
to assist them in becoming full partners in American society will
be cut back, where we find unfortunately a resurgence of the Ku
Klux Klan, we see congressional attacks on affirmative action pro-
grams and we also see a new interest in being friendly with South
Africa, what is going to be the impact on America, on our minority
populations, if this Voting Rights Act is -not extended?

Rabbi SAPERSTEIN. You point out various manifestations of the
kind of tone and mood to which I alluded in my testimony. The
social vision of America, the vision of America as the nation exem-
plar to the world of social justice, of equal rights, of a commitment
to human rights throughout the world, has become, particularly in
the last year, as a result of the rhetoric of this last election,
confused and blurred. This has helped disguise the fundamental
commitment to that vision that I still believe exists.

It is clear to me that if this act, one of the most successful laws
in the history of this country, one of those acts that symbolizes a
commitment to racial justice and social equity in this country, is
diluted or defeated, that a message will reverberate to the minor-
ities of this country, to all good people throughout the world, that
the United States no longer stands firm in its commitment to
achieving those goals.

Therefore, I think there is a symbolic as well as a fully function-
al reason why this act needs to be preserved and continued in the
form that it has served this nation so well.

Mr. EDWARDS. Would it be difficult for us to continue to move
toward a healthy, peaceful society?

Rabbi SAPERSTEIN. That seems to be clear. The recent gutting of
social programs is in danger of producing an underclass of people
in this country, particularly minority people in this country, par-
ticularly minority youth in this country who sit on the dungheaps
of our ghettos and slums; people who are out of work, who are out
of school, out of job opportunities, odt of patience, and out of hope.
And we are in danger of recycling them into a permanent under-
class that makes a mockery of our pretensions to justice and de-
mocracy.

They are a profound challenge to us and if nuw we deprive that
same group of the fundamental ability to redress their grievances
through the exercise of fundamental voting rights, then I think we
have lost the battle and this country is going to be torn apart. o I
see this as one part of a larger tst of our commitment to 9scial
justice and fairness in this countr,

Mr. EDWARDS. Thank you.
Dr. Telford, in the next few months there will be a strong cam-

paign for this legislation and a strong campaign against it, in both
ouses of Congress, and I think from what your testimony indicat-

ed, that those who are working to extend the Voting Rights Act
will receive support on a nationwide basis from the National Coun-
cil of Churches, various denominations in the United States; is that
correct?
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Dr. TELFORD. Mr. Chairman, I am firmly convinced that there
are matters of dispute within the religious community on a variety
of issues, but there is very little question that the religious commu-
nity in this country at large, and the Christian community as one
section of that community, has found this particular act absolutely
crucial for our health and the society as a whole. I am convinced
that the vast majority of members of the religious community find
this an eminently sane act; moreover, they find it an act which
enables us to achieve a fundamental measure of justice without a
long and cumbersome and costly procedure which requires persons
to initiate various acts of legislation.

I am convinced that the deterrent effect of the preclearance
procedure has been something that has contributed to our health
as distinguished from one that would require citizens to enter into
a situation of litigation that does not bode well for our future. I
share with the Rabbi a concern about the signals that would be
given in this time, to which you made reference, in which persons
and minority communities are not experiencing as much hope in
the legislative and political processes as they might like.

This is a very fundamental act, and I am convinced that men
and women of good will and in the religious community nationwide
will bind themselves very strongly to their brothers and sisters in
the minority community in this country, to preserve this critical
act for their life, and I think it is just crucial for this committee, to
which the religious community has looked and for so long as a
critical bellweather for justice and for health and wholeness in our
Nation, to presevere very strongly in this act, and I am convinced
it will have the support of the vast majority of the citizens of the
country.

It may not have it from people who find themselves occasionally
bothered by specific procedures that they have to initiate in order
to get clearance for changes they wish to make in voting proce-
dures in their communities, but my own sense of the situation is
that those procedures have been minimally burdensome on the
persons that have had to get those clearances. It is, as you yourself
know, not a very burdensome procedure. As a matter of fact, it will
become much more burdensome, it seems to me, if we had to go
through a long court procedure to achieve fundamental justice in
this.

So I am convinced that-not simply for moral and religious
reasons, but for very pragmatic reasons, cost effectiveness and
health of our society-the religious community as a whole-and
not simply elected formal leadership people, but the grassroots
people and in the South itself where it is alleged that this is such a
major burden-has found it contributing very significantly to the
health of their communities. I do not detect from the members of
the congregations that I have served in Alabama, Virginia, and
Florida, a great hue and cry about this being a burden.

Mr. EDWARDS. Thank you.
Counsel?
Ms. DAvis. Thank you, Mr. Chairman. My question is directed to

both of the witnesses.
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I would like to know if you can indicate in your travels through-
out the South what kind of voting discrimination you see going on
today?

Dr. TELFORD. There are a varity of such things. The Atlanta
Constitution several weeks ago now had a series of articles in
which they examined what was happening, particularly in south
Georgia counties-the various efforts that are made to dilute mi-
nority voting strength. I don't have those articles with me, but they
would be useful for the committee to look at as a report out of the
South itself, from one of its leading newspapers, regarding those
instances. I do know the controversy in DeKalb County, Ga., right
next to my residence, over use of the at-large method of electing
school board members, as well as over the number of State repre-
sentatives and the size of the 56th District. The 56th District has
75,000 residents who elect three delegates to the Georgia House of
Representatives on a districtwide basis. And although that district
contains a large percentage-not a majority-of blacks, blacks are
complaining about the size of the district diluting their voting
strength.

In fact, all three delegates from the 56th District are white, and
black residents are concerned that the county establish a single-
member district so that they may have some just representation.

It's not only that kind of positive action, but as a matter of fact,
where there are single member districts, there is an effort con-
stantly being made to dilute voting strength. The Justice Depart-
ment indicates that most of the changes it has had to reject from
those regions of the country are proposals for at-large elections
where there were previously district elections, I am convinced that
those would be used much more if the Justice Department advance
approval were not needed.

I am convinced that the deterrent effect is at least as critical as
'the effect of the particular objections that are rendered. I think the
committee must surely be sensitive to that. I know from time to
time persons note that after all, there were not all that many
objections. But the objections seem to be increasing, and certainly
the number of proposed election law changes have increased during
this past 4-year period.

The State of Georgia from 1965-80 proposed 3,091 election law
changes. Of that number, 1,998 were in the period 1976-80, and
they tend to be proposals that attempt to dilute minority strength
either by at-large elections or by annexation. There are efforts
constantly now to propose in my own section of the country, that
the city which I am a resident of be enlarged by annexation-a
proposal that is not supported by the city of which I am a resident.
But it is supported by members of the State legislature who them-
selves also are proposing to find some way to enlarge the city.

And all the proposals that I have seen do not propose to enlarge
the city by an equitable representation of the racial makeup of
that region. City residents of minority heritage are located largely
in the south and southwest part of the city, and most of the
proposals for annexation would annex the north part of the city
outside of the city, which is itself almost totally white. That being
the case, if that were successful, then one of the cities of the
country that has provided some of the strongest leadership and
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been a great encouragement to many, not only in that particular
region but to people across the South, will find itself adversely
affected.

These proposals are not made from simply a proposal that we
increase the tax base, though that is often what is alleged to be the
case. These proposals are made-and one hears the comment on
the side and sometimes sees comments in print, indicating a very
serious concern about the political makeup of the city. These are
the kinds of things that, it seems to me, are problems all over the
South. It seems to me that one is not helped by forcing those issues
constantly into the courts. I believe that does not contribute to the
health of the political process that we need.

Rabbi SAPERSTEIN. My only experience is Dr. Telford's precisely.
I would merely point out that the fear amongst people struggling
for rights in the South, that this trend will be intensified and is
exacerbated by revisions done at the end of the census period, and
there is normally a flurry of such redistricting at that time. And I
think it is more important than ever before, during these next few
years, that these provisions be strongly in effect.

Mr. EDWARDS. Counsel, Mr. Boyd.
Mr. BOYD. Dr. Telford, you mentioned that since 1976 there were

over 4000 proposals involving electoral changes?
Dr. TELFORD. The figures I have indicate that of the 3091 pro-

posed election law changes in Georgia, 1998 of these were proposed
from 1976 to 1980.

Mr. BOYD. How many of those were objected to?
Dr. TELFORD. I don't know that. I don't have the percentage of

the ones from 1976 to 1980. I only have the percentages of those for
the period from 1965 to 1980. My sense is that there probably were
not an enormous number of those. My sense also'is that the reason
for that is the deterrent effect of the particular law that is now in
effect. It's clear to me from my own reading of the paper and on
consultation with other persons, that there are advance consulta-
tions with the Justice Departm'rit before such proposals and made.
The question of the number of objections does not seem to me to be
a very salient factor in the thing.

It is possible that maybe objection and the accommodations that
are made before laws are fully put into effect are appreciable.

Mr. BOYD. I understand. I mentioned the number of objections
because you raised the number of proposals.

On page 6 of your statement you speak, as others have this
morning, of concern for proposals which would extend section 5
nationwide; that is, the preclearance provisions of section 5 nation-
wide. I wonder if you could provide us with the particular propos-
als to which you refer.

Dr. TELFORD. I don't have those proposals readily at hand. I was
comforted by Mr. Hyde's assurance this morning that no present
members of this committee-nor any members of the House that
he knows of-are proposing that at the present time. It is my
understanding that such proposals have been made in the past.

Of course, if such proposals were made, then it would seem to me
that would effectively emasculate the law by making it almost
impossible to administer. But it is indeed comforting that that is
not what is being presently proposed.
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Mr. BOYD. I think Mr. Hyde would agree with you.
Thank you, Mr. Chairman.
Mr. EDWARDS. Well, our thanks to both of the witnesses. Those

bells mean that I have to go to the floor, and we have had excellent
witnesses this morning and I hope that the message gets through,
and I feel confident that it will. That is my goal, and I hope
President Reagan will one day soon let us know of his support also.
But that is an important part of your work, too. I am sure there
are any number of people that attend your churches who voted for
President Reagan and have connections with him, and I think it is
very important to have this support also.

We haven't heard from him yet, but both of your statements and
answers to the questions we appreciate.

Whereupon, at 12:45 p.m., the hearing was adjourned.)
H.R. 3473, introduced by Mr. Hyde on May 6, supersedes his

previous bill, H.R. 3198. H.R. 3473 follows:]
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97TH CONGRESS
IST SESSION He Re 3473

To Amend the Voting Rights Act of 1965.

IN THE HOUSE OF REPRESENTATIVES

MAY 6, 1981
Mr. HYDE introduced the following bill; which was referred to the Committee on

the Judiciary

A BILL
To Amend the Voting Rights Act of 1965.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Voting Rights Amend-

4 ments Act of 1981".

5 SEc. 2. Section 2 of the Voting Rights Act of 1965 is

6 amended-

7 (1) by inserting "(a)" after "SEc. 2."; and

8 (2) by adding at the end the following new sub-

9 section:
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2

1 "(b) No State or political subdivision shall enact or seek

2 to administer any voting qualification, or prerequisite to

3 voting, or standard, practice, or procedure with respect to

4 voting, different from that in force or effect on the date of

5 enactment of the Voting Rights Amendments Act of 1981,

6 for the purpose or with the effect of denying or abridging the

7 right of any citizen of the United States to vote on account of

.8 race or color, or in contravention of the guarantees set forth

9 in section 4(f)(2).".

10 SEc. 3. Section 3(c) of the Voting Rights Act of 1965 is

11 amended by striking out "If" and all that follows through

12 "during such period" and inserting in lieu thereof "If an ag-

13 grieved person or the Attorney General prevails in a pro-

14 ceeding instituted by either person against a State or a politi-

15 cal subdivision under any statute to enforce the voting guar-

16 antees of the fourteenth or fifteenth amendment the court

17 may, and if an aggrieved person or the Attorney General

18 prevails in any proceeding instituted 'against a State or a po-

19 litical subdivision under section 12(g) the court shall, in addi-

20 tion to such other relief as the court shall grant, order that,

21 for a period of not more than four years after the order is

22 made,".

23 SEc. 4. (a) Section 4(a) of the Voting Rights Act of

24 1965 is amended-

25 (1) by striking out the first sentence;
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3

1 (2) in the second sentence-

2 (A) by striking out "on account of race or

3 color, or" each place it appears; and

4 (B) by striking out "the third sentence of";

5 (3) in the sentence beginning "The court shall

6 retain jurisdiction" by striking out "on account of race

7 or color, or";

8 (4) by striking out the first sentence beginning "If

9 the Attorney General determines that he has no reason

10 to believe"; and

11 (5) in the second sentence beginning "If the At-

12 torney General determines that he has no reason to be-

13 lieve"-

14 (A) by striking out "on account of race or

15 color, or"; and

16 (B) by striking out "the second sentence of".

17 (b) Section 4(b) of the Voting Rights Act of 1965 is

18 amended-

19 (1) by striking the first two sentences; and

20 (2) in the third sentence by striking out "in addi-

21 tion to any State or political subdivision" and all that

22 follows through "the previous two sentences, the pro-

23 visions of".

24 (c) Section 4(0(4) of the Voting Rights Act of 1965 is

25 amended by striking out "the second sentence of".
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4

1 SEc. 5. Section 5 of the Voting Rights Act of 1965 is

2 amended by striking out "Whenever a State" and all that

3 follows through "based on determinations made under the

4 third sentence of section 4(b)" and inserting in lieu thereof

5 "Whenever a State or political subdivision with respect to

6 which the prohibitions set forth in section 4(a)".

-7 SEC. 6. Section 12 of the Voting Rights Act of 1965 is

8 amended by adding at the end the following:

9 "(g) Whenever the Attorney General has reasonable

10 cause to believe that any person or governmental entity or

11 group of persons or governmental entities is engaged in a

12 pattern or practice which has the purpose or effect of denying

13 the full enjoyment of any of the rights granted or protected

14 by this Act, or that any group of persons has been denied any

15 of the rights granted or protected by this Act and such denial

16 raises an issue of general public interest, the Attorney Gen-

17 eral may bring a civil action in any appropriate United States

18 district court by filing with that court a complaint setting

19 forth the facts and requesting such relief, as the Attorney

20 General deems necessary to assure the full enjoyment of the

21 rights granted or protected by this Act.

22 "(h) In any civil action instituted by an individual to

23 secure rights-granted or protected by this title, the Attorney

24 General may intervene in such civil action if the Attorney
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5

1 General certifies that the case is of general public

2 importance.".

83-679 0 - 82 - 12 (pt.1)



EXTENSION OF THE VOTING RIGHTS ACT

WEDNESDAY, MAY 13, 1981

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL AND,CONSTITUTIONAL RIGHTS,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, at 2 p.m., in room 2237 of the Rayburn
House Office Building, Hon. Don Edwards (chairman of the Subcom-
mittee) presiding.

Present: Representatives Edwards, Kastenmeier, Schroeder,
Washington, Hyde, and Sensenbrenner.

Staff present: Catherine LeRoy, counsel; Ivy L. Davis and Helen
C. Gonzales, assistant counsel; and Thomas M. Boyd, associate
counsel.

Mr. EDWARDS. The subcommittee will come to order.
Today we are going to continue our hearings on proposed legisla-

tion to extend and amend the Voting Rights Act of 1965.
Our previous witnesses have eloquently set forth the historical

basis for passage of the original act in 1965, and with today's
hearings we are going to turn our focus to current voting discrimi-
nation problems which compel extension of the special provisions
of the Voting Rights Act.

I yield to the gentleman from Illinois, Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
I ask unanimous consent that the subcommittee permit coverage

of this hearing in whole or in part by the television broadcasters,
radio broadcasters, still photography, in accordance with committee
rules.

Mr. EDWARDS. Any objection?
[No response.]
Mr. EDWARDS. The Chair hears none. So ordered.
The gentleman from Illinois, Mr. Washington.
Mr. WASHINGTON. I'll save the opening statements until the wit-

nesses start. Thank you, Mr. Chairman.
Mr. EDWARDS. The gentlewoman from Colorado.
Ms. SCHROEDER. I'll save mine, too.
Mr. EDWARDS. We are honored today to have as our first witness

the Reverend Jesse L. Jackson, president of Operation PUSH, Inc.
As an aide to Dr. Martin Luther King, Reverend Jackson played

a key role in the efforts of the civil rights movement to assure
passage of the Voting Rights Act.

Reverend Jackson has continued voter registration efforts in Chi-
cago and elsewhere, and has recently returned from a trip to the
South where he surveyed black registration and voting issues.

(169)
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Reverend Jackson, we welcome you. Will you introduce your
colleagues, and you may proceed.

TESTIMONY OF THE REVEREND JESSE L. JACKSON, PRESI-
DENT, OPERATION PUSH, ACCOMPANIED BY LES McLEMORE,
PROFESSOR OF POLITICAL SCIENCE, JACKSON STATE UNIVER.
SITY, AND STATE COORDINATOR OF OPERATION PUSH; LA-
MOND GODWIN, SPECIAL ADVISER; AND JOHN HARPER, ESQ.,
VOTING RIGHTS ACT LITIGATION SPECIALIST
Reverend JACKSON. Thank you very much, Mr. Chairman.
To my right is Dr. Les McLemore, professor for political science at

Jackson State University in Mississippi, State coordinator of Oper-
ation PUSH; to my immediate left, Mr. Lamond Godwin, who is
serving as special adviser to Operation PUSH; and Mr. Chairman, to
my extreme left, attorney John Harper from Columbia, S.C., who is a
Voting Rights Act litigation specialist in South Carolina who is our
State coordinator for Operation PUSH and--

Mr. EDWARDS. Can the people in the back of the room hear
Reverend Jackson?

[Chorus of noes.]
Reverend JACKSON. The Baptist preachers have to build to a

crescendo, Mr. Chairman. We can't start off too high. [Laughter.]
I'll go through it again.
To my extreme left, Attorney John Harper from Columbia, S.C.,

who is a Voting Rights Act litigation specialist and a State coordi-
nator for Operation PUSH in that State; Dr. Lamond Godwin to my
immediate left, special adviser to Operation PUSH; and Dr. Les
McLemore, professor of political science, Jackson State University
in Mississippi and State coordinator of Operation PUSH in the
State of Mississippi.

Mr. Chairman and members of the subcommittee, Congressman
Hyde, Congressman Washington, Congresswoman Schroeder, others
of you, I am here today to inform you of my unequivocal support of
the Voting Rights Act which is unquestionably the most effective
civil rights law ever enacted by the Congress in the entire history
of this Nation.

This law which should never have been needed in a democratic
society in the first place was enacted in 1965 and extended in 1975
because of 100 years of litigation under the 14th and 15th amend-
ments and other so-called civil rights laws proved to be useless in
combatting blatant racist tyranny against blacks and other racial
minorities, especially in the southern states.

The Voting Rights Act is the only piece of national legislation
that has succeeded in transforming the vague guarantees provided
to blacks, other minority groups, and poor whites under the Consti-
tution from hollow, half-hearted promises into legally enforceable
rights.

Moreover, one of the most important, but least appreciated, ac-
complishments of the Voting Rights Act is the fact that by striking
down literacy tests and other undemocratic voting restrictions, this
law has liberated and enfranchised millions of poor whites.

Because of this law the number of blacks registered to vote in
South Carolina, Alabama, Mississippi, Louisiana, Georgia, Virginia,
and parts of North Carolina has doubled since 1965; Hispanic regis-
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tration has increased by 30 percent nationwide and by 44 percent
in the Southwest.

Thousands of black and Hispanic men and women have been
elected to public office; and the U.S. Department of Justice has
developed special expertise in fighting racial discrimination in
voting that it otherwise would not have.

This vital piece of legislation places the full force and power of
the Federal Government on the side of those millions of citizens
who have been systematically denied the right to vote or had that
right compromised.

Unless the Congress takes action to preserve the Voting Rights
Act, its key provisions, especially section 5 which is the heart of
this law, will expire after August 6, 1982.

I am here today to urge that you not only extend these provi-
sions, but also that you strengthen the Voting Rights Act to
combat new forms of denials and to correct a misinterpretation of
the act resulting from the recent Supreme Court decision in the
City of Mobile v. Bolden case.

I therefore endorse H.R. 3113, introduced by Congressman
Rodino, and S. 895, cosponsored by Senators Mathias and Kennedy.
These identical legislative initiatives would:

First, provide for a 10-year extension of section 5 which requires
that certain State and local governments demonstrate to the U.S.
Department of Justice prior to their implementation that new
changes in voting or election procedures will not discriminate
against blacks and other racial minorities.

Second, continue the requirement that certain State and local
jurisdictions provide assistance -in other languages to voters who
are not literate or fluent in English.

Third, amend section 2 of the act to clarify the confusion caused
by the Bolden decision concerning standards of evidence for proof
of voting discrimination.

We must not allow this vital legislation to expire because, de-
spite the progress that has been achieved, there are still large
concentrations of unregistered black and brown voters in the South
and Southwest.

I will tell you that black and Hispanic people are still being
denied the right to vote in the jurisdictions covered by the Voting
Rights Act. Although we may have moved from blatant tyranny
and terror to equal protection under the law, we have a long way
to go to achieve equal protection within the law, because new and
subtle forms of denial have replaced the literacy test and the poll
tax.

For example, discriminatory annexation schemes are a new form
of denial; the use of inconvenient registration times and polling
places are new forms of denial; shifting from district or ward
elections to at-large elections is a new form of denial; prohibition of
single-shot voting is a new form of denial; racial gerrymandering of
district lines is a new form of denial.

Although we changed the law, we simply moved from blatant
tyranny to surreptitious tyranny in many of the jurisdictions cov-
ered by the Voting Rights Act because we left the foxes in charge
of the hen house.
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We have abundant evidence to substantiate the continuing
denial of the voting rights of black citizens in the South. Edgefield
County, S.C., the home of Strom Thurmond, chairman of the
Senate Judiciary Committee, is a notorious example of this. One
year after the voting rights law was enacted the Edgefield County
government was illegally restructured in flagrant violation of sec-
tion 5.

On two separate occasions, once in 1966 and again in 1976,
changes in the county's political system were made without pre-
clearance from the Department of Justice, as is required by the
Voting Rights Act.

I am telling you that the Edgefield County government broke the
law and the Federal Government has done nothing about it. The
Justice Department was not even aware that these violations had
occurred until black citizens filed complaints, because the Federal
Government's monitoring procedures are inadequate. And when
the complaints were filed they were ignored. At this very moment
Edgefield County is in violation of the law.

I challenge this subcommittee to go with me to Edgefield County
to investigate these violations. You need to hear testimony directly
from the people who have been victimized. You need to learn first
hand why no black person has been elected to county office in
Edgefield in this century, even though the population of this
county was 70 percent black in 1970 and is roughly 50 percent
black today.

Many black people in Edgefield County believe that certain
members of the Congress are more interested in placating the
chairman of the Senate Judiciary Committee than in protecting
their civil rights laws.

I challenge you to examine first hand the violations of the
Voting Rights Act in Senator Thurmond's hometown.

Jackson, Miss., provides evidence of another form of denial. The
city of Jackson annexed white areas in a clear effort to dilute the
black vote. The Department of Justice registered an objection
under section 5 in 1976. The city refused to honor the objection,
continued to allow residents of the illegally annexed areas to vote,
and the Justice Department has taken no action to enforce the law.

Section 12 of the Voting Rights Act prescribes the penalties for
such violations; the Justice Department has never invoked them.

Next month, June 2, a black person running for mayor of Jack-
son is likely to lose the election because the Justice Department
has failed to invoke the remedies available under the Voting
Rights Act.

I urge you to inquire about the Justice Department's inaction,
and I challenge you to go with me to Jackson to see the effect of
this new form of denial.

The State of Mississippi also provides evidence of another form of
denial-racial gerrymandering. Historically, congressional districts
in Mississippi have run from north to south. But in 1966, 1 year
after the passage of the Voting Rights Act, Mississippi restructured
its congressional districts so that they now run from east to west, a
deliberate and successful effort to dilute the voting strength of
blacks who are concentrated in the delta region.
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Throughout the South, the powers that control State and local
governments have made it as difficult as possible for blacks to
register to vote. Again in Mississippi, for example, you have to
register twice-once with the county clerk to vote in the State and
county elections, and then with the city clerk for city elections.
You have to register twice for three different types of elections. If
you live in northern Sunflower County, Miss., the great Fannie Lou

amer came from there, you have to drive 50 miles to the county
seat in Indianola to register for State and county elections.

Then you have to drive 50 miles back to your home town to
register for city elections. And you have to register for the county
elections first. How would you feel if you had to travel 100 miles
round trip to register to vote? And, I should add, you have to
register between 9 a.m. and 5 p.m. on weekdays.

Mr. Chairman, I would also like to introduce for the record a
series of articles that appeared recently in the Atlanta Constitu-
tion. The articles, which are entitled, "Voting: A Right Still
Denied," document that discrimination against blacks in the elec-
toral process is also widespread in rural Georgia.

Mr. EDWARDS. Without objection they will be received for the
file. (See pp. 279-301.)

Reverend JACKSON. In sum, the Voting Rights Act legislated
blacks into the political process, but new forms of denial at the
State and local levels have regulated blacks out of the political
process.

We are on the verge of nationwide redistricting following the
1980 census. Without the protections provided by the Voting Rights
Act and major improvements in enforcement, the political gains
achieved by blacks and Hispanics over the past 15 years can be
wiped out in a matter of months.

It is painfully clear to those of us who literally put our lives on
the line to secure enactment of the Voting Rights Act, that there
are forces in this land Who want to turn back the clock-to weaken
or destroy this legislation as a first step toward the redisenfran-
chisement of black and Hispanic people. We are aware that some
Members of this Congress are attempting to weaken this law in
order to work out a compromise between those who support its
extension and those who would allow it to die.

The proposed Hyde amendments, for example, would repeal sec-
tion 5 and put in its place the same litigation strategy that proved
so inadequate and discouraging before the enactment of the Voting
Rights Act. Regardless of the intent of these amendments, their
effects would be disastrous. I therefore oppose the Hyde amend-
ments. In my view, the right to vote is the very essence of citizen-
ship, and therefore is nonnegotiable. Members of Congress may
compromise on budgets and on tax policies and on other pieces of
legislation. But the right to vote is too precious and too fundamen-
tal to be compromised.

In answer to those who argue that the racism that justified the
Voting Rights Act no longer exists, let me remind you that we are
experiencing a frightening revival of racial polarization and vio-
lence. The Ku Klux Klan is more active today than at any period
since the passage of the Voting Rights Act, and has established a
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paramilitary training camp near Birmingham, Ala. Just last
month a 19-year-old black youth was lynched in Mobile.

The current mood in the Nation is such that poor people in
general and minority groups in particular are increasingly being
blamed for the country's economic problems. Affirmative action
programs are being dismantled, funds for black colleges are being
drastically reduced, programs to help the poor are being abolished.
The President and other members of the current administration
have re-invoked the old "States rights" code word, which for us has
always meant States wrongs. The Supreme Court which is the
guardian of our constitutional rights, has dealt a severe blow to the
struggle for political equality by confusing the very meaning of
discrimination and by establishing unrealistic standards for proof
of its existence. The Court's decision in the Bolden case actually
encourages the abridgment of voting rights, so long as politicians
conceal their racist intent.

It is in this environment that you deliberate the fate of the
Voting Rights Act, the only effective protection of the political
rights of black, Hispanic and other disadvantaged people.

Passage of the Rodino bill will help to insure a Federal presence
in the South and in other areas where voting rights are threat-
ened. Failure to pass it will send a clear message of encouragement
to the racists who are already armed to deprive blacks of their
basic rights.

In conclusion, let me say that we not only need to extend the
Voting Rights Act and improve its enforcement, we also need new
legislation and programs to make the Federal Government as ag-
gressive in getting people registered to vote, as it is in getting
people to pay taxes or register for the draft. If taxation without
representation is tyranny,. then aggressive collection of taxes and
passive registration of voters is surreptitious tyranny.

Each year Operation PUSH conducts several voter registration
drives for young people in Chicago. We have declared the month of
May our National Citizenship Education Month. Last year we reg-
istered 10,000 high school seniors and other young people in Chica-
go. This year we plan to register 20,000 to 25,000 young people. It is
a virtually cost-free process. Our goal is to ensure that when a
student graduates from high school, he should march across the
stage and get a diploma in one hand and a voter registration card
in the other-knowledge in one hand, power and responsibility in
the other.

We can measure 1.3 million high school seniors every May and
June simply by making it a national program. So, many of our
people who are unregistered who are keys to being apathetic are'
caught in a crossfire between ignorance and intimidation. I submit
there is still no national will by the Congress or the mass media to
use these very available remedies to increase voter registration and
education.

Most of our high school students are graduating. Most of those
graduating from college are functionally illiterate about the politi-
cal process because they do not know what ward or district their
school is in or who their legislators are. That is not apathy, that is
ignorance. I hope that at some future time I will be able to discuss
this in greater detail with the subcommittee.
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Mr. Chairman, this concludes my formal statement. My appeal to
you, beyond this testimony, is to go with me to Edgefield County,
S.C., a county that is still in violation of the 1965 Human Rights
Act, and then if you will, go with me the next week to Jackson,
Miss., a city that is in violation of the Voting Rights Act of 1965,
where a black may very well lose his chance to become mayor June 2
because the city is in violation of the law with apparently no will for
the law to be enforced.

Thank you very much. (See p. 2170 for prepared statement.)
Mr. EDWARDS. Thank you very much, Reverend Jackson, for a

most eloquent statement. We will be operating under the 5-minute
rule pursuant to rules of the House.

Reverend JACKSON. Mr. Edwards, if I may just as an addendum
to my statement today, there will be major marches in Alabama
this weekend because in Sumter and Perry Counties in Alabama,
black majority counties, all the voters are being required to regis-
ter to remain on the voter roles, and that process of reregistration
and deregistration have been escalating at a very rapid pace in the
last 3 months.

Mr. EDWARDS. The gentlewoman from Colorado, Ms. Schroeder.
Ms. SCHROEDER. Thank you very, very much, and I appreciate

your testimony, which is always eloquent and always very factual.
I understand very much what you mean about the States rights
thing. All the States that you list that you would like for us to go
to visit, I remind you, have still not extended even equal rights to
women. So when someone says give it back to the States, they're
doing such a great job, I think those of us who have looked at what
they have done in all areas really understand why the Voting
Rights Act was so important and so essential.

Have any of you looked at who the registration clerks are in
these States? Are they political appointees of the States in many
instances, or are they elected? I want to know who the registration
clerks answer to?

Reverend JACKSON. In almost all instances they are political
appointees, but what is significant is that when it is convenient for
them, they can have registration in churches, in the schools, or
mobile units, but there is no urgency or no law to force them to do
that, and therefore they do not, and what I am suggesting to you, is
that we have been legislated in under the law, and regulated out
within the law because the same forces that resisted our having
the right to vote in 1965, by 1966 had developed an adapted scheme
to minimize the impact of the 1965 Voting Rights Act, and just as
jurors have to go through some interrogation to prove relative
objectivity, there must be some conditioning and screening process
for these persons who are allowed to guard the henhouse in the
voter process.

Ms. SCHROEDER. So I hear you saying several things. No. 1, the
States down there, even under the Voting Rights Act, have found
clever little ways to tapdance around it, sidestep around it, so the
worst thing to do Would be to repeal it because it would be like,
hey, we're home free now. It's almost like the EEOC and affirma-
tive action. Every time I leave my transom open, 45 pieces of
paper fly over the top saying it appears affirmative action is dead
now because the Federal Government is backing off.
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Reverend JACKSON. The most blatant evidence of it is the fact that
there is only one black Member of Congress from any of the covered
deep-South states, from Texas to Virginia. This despite the fact that
it is in those states where there is the closest black-white ratio.

The Voting Rights Act could have turned this around but in
response, jurisdictions changed redistricting patterns to reduce mi-
nority influence. Mississippi is typical of this pattern. In fact, if the
State had continued to run district lines in a north-south direction,
there would be a reasonable chance of a black congressman from
Mississippi, but in 1966, the State legislature shifted to east-west
district lines.

So Mississippi is under the law, but within the law there is still
enough play in the wheel to in fact wreck the vehicle.

Ms. SCHROEDER. I also recall, wasn't it the Georgia State Legisla-
ture that didn't want to seat Julian Bond?

Reverend JACKSON. It was.
Ms. SCHROEDER. Has that happened in other State legislatures in

the South? I think that certainly shows the mentality in the South
when even under the Voting Rights Act someone is able to get
elected and then they say we don't want to seat you.

Reverend JACKSON. I think the science and the sophistication is
beyond that now. That is, that you can't get as close as Julian got,
to be denied. They cut people off at the root, cut people off at the
paddock, because they have, in fact, in Natchez, Miss. You have to
register with the county first, and then register at the city, and you
can only do it between the hours of 9 and 5 when most people are
working. They can't register on Saturday and Sunday, and those
who have resisted to having the right to vote have the authority to
purge, declare a new registration and reregistration, then the proc-
ess is very frustrating.

In many instances the Federal remedy, which is supposed to be
the ultimate safety net, is too far removed from immediate viola-
tions. That's why with an inadequate monitoring mechanism there
is still so many people coming to Washington and State legislatures
against the law, and that has a penalty: $5,000 and 5 years for
people who violate the law. Nobody has been fined or jailed, which
represents a kind of unseriousness in the implementation. Aggres-
sive taxation and passive registration shows an imbalance and
concern that must be adjusted.

Ms. SCdROEDER. Thank you very much; my time is up.
Mr. EDWARDS. I might suggest, Reverend Jackson, that these are

outrageous alleged violations that you have mentioned, and the
people who are being discriminated against and where the Federal
law is not being enforced, should certainly have let this committee
know because we have oversight jurisdiction over the Department
of Justice, and the Civil Rights Division.

These violations are the first I've heard of these particular ones.
Now, the gentleman from Illinois, Mr. Hyde.

Mr. HYDE. Thank you, Mr. Chairman.
Reverend JACKSON. The point I really want to be clear on is that

we have submitted these complaints to the Justice Department, but
they've not been acted on. I mean, that's why I'm appealing to this
committee, you know, to go with me to Edgefield County.

I was at Jackson State University Friday, 2 weeks ago, to conduct
voter registration. We inspired 200 young people to register to vote.
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What we then had to do, if you can believe it, we had to bus those
students downtown to two places to register. I mean, bus them.

They are advocating busing in Mississippi for voter registration. I
mean, an honest to God yellow bus. [Laughter.]

We could have had 8 cars to come to the campus to register 200. Wehad to get 200 on buses, you know, and get and use foreign gasoline.
Mr. EDWARDS. I think that speaks for continuation of the law.
The gentleman from Illinois, Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
Reverend Jackson, some of the practices in South Carolina and

Mississippi that you have outlined are indeed outrageous. They
remind me of a case I tried some years ago in Chicago, represent-
ing a poor young man who wanted to be an alderman. And lo and
behold, the great board of election commissioners struck his peti-
tions because his notary eal was on the left side of the affidavit
and not the right side, and that was sustained by the circuit court.

So, outrages occur in the North and the South, and all over.
But I would like to ask your counsel, if I may, why hasn't section

3(c) been invoked by the NAACP, the Urban League, the League of
Women Voters, the ACLU, or some private party?

Because that section is available. And if the Federal Government
doesn't want to do anything, a private party can, 'and can also
recover attorney's fees.

If you're not prepared to answer that, we will talk about it later.
But that section 3(c) is powerful, and private parties can initiate it.
And that's permanent. That isn't going to be expiring.

You know, when we talk about weakening the Voting Rights
Act, as preclearance does, I concede, if that goes-it is certainly not
the extraordinary remedy that now is there. But 3(c) is in there,
and instances such as in South Carolina and Mississippi ought to
be reachable by 3(c) by, you know, any organization or private
party, and have their attorney's fees paid.

Second, let me just say that the proposition that I have put
forward is not written in concrete. I haven't made up my own
mind. Now, that's why we're holding these hearings, why we're
going to go to Mississippi. And I hope we go everywhere. We should
go, and I know Chairman Edwards will take us there.

Reverend JACKSON. I do hope that we will go before June 2, if it
is possible; because a major election is at stake there. And since
that city made that decision, against the advice of the Justice
Department, and remains illegal, that election is in fact illegal.

If, in fact, the Federal Government or Congress chooses to exer-
cise its remedy, it will occur June 2, and will come in June 8, and
June 10 they will bring in sufficient oxygen, but too late.

Mr. HYDE. That is something we can discuss. But I can assure
you, the disposition of everybody on this subcommittee, Republican
and Democrat, is to get to the heart of this problem. It may well be
after the hearings are over that preclearance should be extended,
and I won't object to it.

But my suggestion for court remedy is on the table for discussion
at some point down the line.

I have no further questions. Thank you.
Mr. HARPER. May I respond to your question?
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Mr. HYDE. Yes, sir, if you will.
Mr. HARPER. I feel that your question clearly indicates the mag-

nitude of this problem, in that being in South Carolina, as I have,
and being concerned with implementation of the Voting Rights Act
over the past 10 or 11 years, there are a lot of ways in which the
Voting Rights Act can be used by various organizations.

I cannot specifically answer why these organizations have not
availed themselves of the remedy.

However, there is still a great need for all of the provisions of
the Voting Rights Act, and the problem is so great at this point
that we're talking about-in particular in South Carolina, where
we've got 46 counties, 200 or 300 municipalities, and of course State
offices as well. The Voting Rights Act covers every one of them.

I haven't been, myself, personally involved in a lot of litigation
and a lot of administrative procedures involving violation of voting
rights. The magnitude of the problem is so immense that we
cannot afford to lose any single protection that we have now. We
actually need more.

Mr. HYDE. That's an answer. In other words, there are so many-
you've only cited a couple, but they're part of a long list. And to
have to initiate court action to remedy each one under 3(c) would
be too expensive or too large a problem.

Mr. HARPER. There's no doubt about that. And in this area-in
this era of limited resources-and I presume, since you said you're
an attorney yourself, you know the escalating costs of conducting a
law practice. Everything costs a lot of money, much more than it
did 10 years ago when I started practicing.

But even beyond that, in many States the courts are escalating
costs because of emphasis on court reform, both at the Federal and
State levels.

Mr. EDWARDS. The time of the gentleman has expired.
Mr. HYDE. I do thank you for tLht answer.
Mr. EDWARDS. Our distinguished new member, the gentleman

from Illinois, Mr. Washington.
Mr. WASHINGTON. Thank you, Mr. Chairman.
Reverend Jackson and your colleagues, I want to welcome you,

and join the chairman and the balance of the committee in so
doing, in gladly welcoming your proud and powerful voice on this
issue.

You know, Strom Thurmand's loss is my gain. I understand that
you were born and raised in South Carolina, and now you are a
voting member in good standing in the First Congressional District
of Chicago, which is my district.

Reverend JACKSON. i'm a refugee.
Mr. WASHINGTON. A refugee?
Reverend JACKSON. Yes, sir, I escaped Thurmond's plantation.
Mr. WASHINGTON. The First Congressional District-we're like

the Statue of Liberty: bring them to us. It's good to see you here.
I want to get the record straight. Are you saying 17 years after

the passage of the Voting Rights Act, that if this act were not
extended or watered down, that there is a clear possible danger
that violations of voting rights would not only continue but might
increase?

Is that what you're saying?
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Reverend JACKSON. Without the Voting Rights Act extended and
more aggressively enforced the same thing would happen to blacks
in this century that happened to us exactly a century ago. The
extent to which we can protect eroding gains now is almost in
proportion to our voter registration and having blacks and
sympathetic allies elected to office.

Without the Voting Rights Act we cannot protect the implemen-
tation of grants. We cannot protect black colleges. We cannot pro-
tect ourselves in the courts. We have no impact on the Congress or
judges.

That's the most fundamental right, and right now the forms of
denial and tyranny and intimidation have the effect of people
appearing to be apathetic, when in fact they're either ignorant or
intimidated.

When I walked up to a group of students at CPS and asked them
what ward is this, none of the seniors knew. Only one or two of the
teachers knew. Who is your alderman? They did not know. What
legislative district are you in? They did not know.

They were not apathetic. They were ignorant. When we then told
them the ward and the relationship between a vote and an alder-
man-when 700 students registered in one morning-they went
from "those children" to "minor distinguished constituents" in 1
hour.

And many things happened around the school rally immediately,
because they had been moved from ignorance of information and
been given power; because the right to vote had been handed to
them. Because we put enough pressure on the voter registration
commission to get them to the school. We could not bus the 700
downtown to register to vote.

And that's why we must look at this in new and different ways.
And the correlation of violation in those areas of the South where
you have a majority of black counties-you must hold on suspicion,
Mr. Chairman, that counties that have a majority of black votes
and no black elected officials-that ought to be a tipoff as to what
is happening.

Mr. WASHINGTON. I also interpreted your testimony to state that
one way possibly to prevent the burgeoning increases of violence
against blacks throughout the South is to make certain that the
voting right is held inviolate and protected, so that people can
proliferate their powers, control their sheriffs, and get their police
in order and shape so they can control the coming violence which
you see.

Reverend JACKSON. If we have the right to vote, we stand a
reasonable chance of living in the black world in the daytime.
Without the right to vote, we stand no chance against the white
sheet at night.

Mr. WASHINGTON. I'm intrigued by your comments about Edge-
field County.

Reverend JACKSON. Edgefield County, S.C., would be a place I
would appeal to this committee to go.

The rumor is that the Congress is intimidated by the Senate in
general, and by Mr. Thurmond in particular, to accept that chal-
lenge. I won't call it a challenge. I call it an appeal. [Laughter.]
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Mr. WASHINGTON. You don't have to appeal to me; 400 years of
history in this country appeal to me. I'm going to try to prevail
upon our good chairman to add to the itinerary Edgeville County,
S.C.

My time is expired.
Mr. EDWARDS. The gentleman from Wisconsin, Mr. Sensenbren-

ner.
MEK SENSENBRENNER. I have no questions, Mr. Chairman.
Mr. EDWARDS. Counsel?
Ms. DAVIS. I have no questions.
Mr. EDWARDS. Counsel?
Mr. BOYD. I have no questions.
Mr. EDWARDS. Reverend Jackson, you and your colleagues have

made a very outstanding contribution to our search for informa-
tion, and especially with regard to the specific needs in the future
for the extension of the act.

The fact that there are still violations, still people and officials
trying to get around the act, is very important to us.

Reverend JACKSON. May I ask you a question about the right
now situation?

Mr. EDWARDS. Yes.
Reverend JACKSON. Many people say in Edgeville County, S.C., or

Jackson, Miss., either because of the expense or the disconnection
from politics, they do not know the route from that place to Mr.
Edwards and his oversight committee.

We need a more effective-should I say greater access to you. So
that once you get a complaint that is not laundered-washed out
and watered down-there can be a more immediate response.

When people don't register for the draft, there's an immediate
response. People don't pay taxes, there's an immediate response.

Yet, when people's rights to be a first class citizen is violated, it's
a long, difficult, expensive process.

What can we do, for example, in the case of the Jackson, Miss.,
elections about to be held? The law's being in violation right now.
Or Edgeville County, immediately-since we finally got to Wash-
ington?

Mr. EDWARDS. Well, thank you very much, Reverend Jackson.
We are always interested in information, whether or not there is a
Voting Rights Act or any other civil rights bill before the subcom-
mittee, either individually or collectively, we try to be involved in
all civil rights matters.

Such matters as the Wilmington Ten took a large part of some of
our individual efforts. The Hannigan case in the southwest.

It's very important that these laws be enforced. We don't like the
sound of some of the information that you gave us today, to the
effect that section 5 is not being obeyed. Because it's there, it's
Federal law, and as far as we're concerned, it's there to be enforced
by the Justice Department.

Mr. HYDE. Would the chairman yield?
Mr. EDWARDS. Yes.
Mr. HYDE. I think, Mr. Chairman, I would suggest that we send a

transcript or a copy of Reverend Jackson's testimony to the Justice
Department today, and say that there are serious charges of voting
rights abuses, and request an immediate investigation.
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I would think that we ought to do it today, when these hearings
are over.

Reverend JACKSON. I knew I could depend on you.
Mr. HYDE. Thank you.
[Applause.]
Mr. EDWARDS. Thank you very much. We appreciate your testi-

mony.
Our next witness is Prof. Archibald Cox, who really needs no

introduction. A personal friend of a number of us, Professor Cox is
chairman of Common Cause and an outstanding constitutional
scholar.

TESTIMONY OF ARCHIBALD COX, CHAIRMAN, COMMON CAUSE;
ACCOMPANIED BY ANN McBRIDE, LEGISLATIVE DIRECTOR,
COMMON CAUSE
Mr. WASHINGTON [presiding]. Chairman Edwards had to go down

to the Judiciary Committee. He is handling a bill on markup there,
Mr. Cox. He will be back shortly. In the meantime, I will preside.

Mr. Cox, will you proceed?
Mr. Cox. Mr. Chairman, may I thank the committee and all

members of it for this opportunity to express my personal strong
support and the strong support of Common Cause for the proposed
10-year extention of the Voting Rights Act. We applaud the leader-
ship that you and Chairman Rodino and Chairman Edwards and
others have given on this vital issue.

Second, may I introduce to the committee Ann McBride, the
legislative director of Common Cause, who is seated here at the
table with me.

The Voting Rights Act is justly acclaimed as one of the most
important and effective pieces of civil rights legislation ever passed
by the Congress. The act is an essential part of the process of
opening up governmental institutions to all citizens and actively
involving more citizens in self-government. This has been a major
goal of Common Cause from its beginning.

By the Voting Rights Act, hundreds of thousands of black and
Hispanic Americans were enabled to exercise the most precious of
constitutional rights-the right to vote. By enfranchising these
citizens, the act also has removed barriers that previously barred
the election of members of minorities to public office. Both changes
have greatly strengthened the legitimacy of representative govern-
ment in the United States.

But the hard-won gains under the Voting Rights Act are fragile,
and we should not be complacent about the future. The patterns
and habits of discrimination became engrained over the century
preceding the Voting Rights Act. It would be naive to suppose that
such deeply engrained ways of thought have been removed so
quickly. And indeed, there is very specific and concrete evidence
that they have not disappeared.In my prepared statement, Mr. Chairman, I say a few words
about the history that led to the passage of the Voting Rights Act,
the progress made under the act, but I skip over those so that I
may come immediately to the need for extension, because we are
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convinced that despite the gains that have been made, neither the
Congress nor the country can relax.

There is urgent need to make still further progress. The job isn't
done. The Atlanta Journal/Constitution concluded after a 1980
series on the act that the promise of equal participation for blacks
in the electoral process is still unfulfilled in large parts of Georgia
and the South. And the newspaper then went on to cite some
specific instances.

Equally important, perhaps more important, if the act is not
renewed, the hard-won gains may be all too quickly dissipated.
Failure to renew would open the door to wide-scale resumption of
the discriminatory and restrictive practices of the previous century.

In a word, the success of the Voting Rights Act doesn't make the
act unnecessary.

Specifically, we submit that section 5, the preclearance provision,
should be extended. Without the preclearance of new State and
municipal and county laws affecting voting rights, many of the
advances could be wiped out overnight with new schemes and
devices. Before the act, each time a Federal court or the Congress
prohibited one form of testing device to limit minority voters,
ingenious State and local election officals came up with another.
For example, a new generation of discriminatory measures re-
placed grandfather clauses, the poll tax, and the literacy test.
Racial gerrymandering, switches from district elections to at-large
elections, annexations, and similar devices have been employed in
efforts to dilute minority voting strength at the ballot box.

Without preclearance under section 5, further backsliding could
occur, not only through those devices, but through reregistration
requirements, changes in the place of registration or the place of
voting, and like devices to dilute minority voting. It must be re-
membered that the very presence of Section 5 on the books discour-
ages circumvention.

I think the specific data and illustrations would demonstrate the
force of my generalizations. Also, I must say, I must leave full
documentation to others, since there are enough specifics that have
come to my attention to bear out what I have said.

Even after 16 years, some jurisdictions fail to submit for pre-
clearance changes in their election laws affecting voting rights.

Unlawful changes denying voting rights are still submitted to
the Department of Justice with great frequency. During the past 5
years, 400 changes were found to be objectionable-no fewer than
in the preceeding 5-year period.

Again, it took 14 years of action under the Voting Rights Act and
litigation to force the Mississippi-Legislature to abandon the dis-
criminatory use of multimember legislative districts. As the Rever-
end Jackson pointed out in his testimony, there is a suit pending
involving Edgefield County, S.C.-Senator Strom Thurmond s home
county-over a finding that it never submitted its 1966 at-large
election plan to the Department of Justice for review. And, it went
ahead with modifications even in the 1976 plan, despite the Depart-
ment's objections.

My last illustration is drawn from San Antonio, Tex., which
attempted to annex a number of predominantly white areas, where
the annexation would discriminate against minorities because the
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city's elections were conducted at large. As a result of the Depart-
ment's 1976 objection, the city did adopt a council election system
with members selected from individual districts.

So it seems to us that the need for preclearance continues.
Coming down a little more to particulars, Common Cause be-

lieves that there are four essential elements that should be em-
bodied in the legislation extending the Voting Rights Act for an-
other 10 years.

First, as I have said, the preclearance provisions should be con-
tinued. The objectionable practices continue. Constitutionality of
the preclearance provisions has been upheld time and time -again.
The prompt administrative process in the Department of Justice
avoids the need for long and cstly legal battles on the one hand;
on the other hand it provides sufficient flexibility in making non-
discriminatory, nonprejudicial changes necessary to improve local
government.

Some Members of Congress have questioned whether it's appro-
priate to continue to subject a single region of the country to the
act's special provisions. ome say, "Let's avoid that by extending
coverage of the preclearance provisions to the entire country.
Others have proposed eliminating the present preclearance and
substituting a process whereby the Attorney General or an ag-
grieved person may bring an action to apply the preclearance
provision anywhere a pattern or practice of voting rights abuse is
found.

I understand that Representative Hyde has put foward such a
proposal for the purposes of discussion, without necessarily espous-
ing it. [Laughter.]

Common Cause opposes both approaches-I hope to persuade
Representative Hyde that he shouldn't sponsor his proposal.

The Voting Rights Act is already a national rather than a re-
gional act. The permanent provisions apply nationwide. In section
there is provision for bringing in additional jurisdictions under
the preclearance procedures, if the need be shown. Even the special
provisions apply to 22 States, touching the four corners of the
Nation. As you know, there are more people in three covered
counties in New York than in four of the six southern States fully
covered under the preclearance provision.

To expand the coverage of preclearance nationwide would waste
valuable resources and create paperwork and burden the existing
enforcement staff.

The vice of the proposal put forward by Representative Hyde fordiscussion seems to me it would bring back in this very important
area the very same evils that the Voting Rights Act was designed
to eliminate-the heavy expense and long delays of litigation, the
denial of the most fundamental of citizens' rights during the years
of investigation, trials, and appeals necessary to prove a pattern or
practice of discrimination.

The use of lawsuits and judicial machinery to protect voting
rights was tried from 1957 to 1965 under the Civil Rights Act of
1957. Well, Congress found, and the Supreme Court agreed, that
the process is simply too slow and too burdensome, too expensive,
to right so grievous a wrong.

83-679 0 - 82 - 13 (pt.1)
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And experience also showed, as I said previously, that some
states or subdivisions would resort to the stratagem of contriving
new rules pertaining to the electoral process each time an instance
of discrimination was established and struck down by court decree.
Then a new round of racially discriminatory interference with
voting, investigation, litigation, delays, appeals, and more delays,
would begin. Meanwhile, all the burden fell on the citizen, who was
denied the opportunity to exercise the most precious of rights.

And if there s any doubt or uncertainly, the burden ought to be
the other way. It ought to be in favor of voting. And to change
that, and to accomplish that purpose, Congress enacted and the
Supreme Court upheld section 5. Well, I recognize, of course, that
the Hyde amendment, which I will call it for shorthand, applies
only to the stratagem of changing election laws so as to deny or
restrict the voting power of minorities. But in that important area,
it would restore the old regime.

Furthermore, I suggs that proving a pattern or practice of
changing voting lawa in order to defeat the voting rights of black
and Hispanic citizens would be extraordinarily difficult, even more
difficult and time consuming. After all, changes in voting laws or
districting don't take place with such frequency as to lend them-
selves to proof of a pattern or practice.

Other forms of discrimination, such as the abuse of literacy tests,
could be proved in the past, and could be used to establish a
pattern or practice of discrimination. But of course, the act has
relented that kind of pattern or practice from growing up on any

l scale or from being continued on any large scale.
that while the Department of Justice was waiting for enough

instances to occur to constitute a pattern or practice, trying to
prove it under the Hyde proposal, the rights of minority citizens
would be open to denial and often denied. And the period, as
experience showed, could be 4, 5, 6, and 7 years before one could go
through litigation.

The system of prompt administrative action applicable to the
States and political subdivisions where there is evidence of past
discrimination is not only more effective and more efficient than
litigation, but it's the only way promptly to assure minority citi-
zens the most precious of their rights.

Furthermore, it should be remembered that if the Department of
Justice errs, its error can be corrected by the courts. The question
is open to judicial review, but during the period of litigation, the
presumption, as I said before, ought to be in favor of voting, and
ought to be in favor of effective voting power-not against the
opportunity, not against the cutting back of the exercise of the
most important of rights.

I point out Mr. Chairman, in my statement, that the constitu-
tionality of the preclearance provisions was upheld not only back
in South Carolina against Katzenbach, but again last year in Rome
v. United States, and that the court approved the congressional
findings that case-by-case adjudication is simply too slow and
unsure.

The second element that we say is essential is extending the
Voting Rights Act and the special enforcement provision for a full
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10 years to insure coverage of the redistricting that will follow the
1990 census.

By gerrymandering congressional legislative and local govern-
ment district boundaries, incumbent legislatures can negate the
voting gains achieved by minorities. Pockets of minority voters can
be dispersed throughout many districts, or packed into a few dis-
tricts to dilute minority representation.

The record of cases before the Justice Department shows that
there is a real threat of that device being used. Since the act's
inception in 1965, the Justice Department has objected to more
than 100 redistricting changes. In 1975, Congress extended the act
for 7 years, so as to cover the redistricting following the 1980
census. We think the same principle of going beyond the next
census should be followed in this instance.

Third, Congress should relieve the uncertainty created by the
decision in City of Mobile v. Bolden, by exercising its power to
enact prophylactic preventative measures preventing devices that
create undue risk of violation of the 15th amendment. Here, I want
to be very precise. The -plurality, concurring, and dissenting opin-
ions in that case leave much uncertainty concerning the proof
necessary to establish a denial or abridgement of the right to vote
on account of race or cnlor in violation of the 15th amendment.

Congress cannot and should not attempt to overrule specific Su-
preme Court decisions interpreting the Constitution. Congress
cannot and should not attempt to change the meaning of the
Constitution. But Congress clearly does have the power to enact
measures in this area of voting going beyond any constitutional
requirement in order to create a protective zone, in order to protect
citizens against undue risk that the right to vote is being denied or
will be denied in violation of the 15th amendment.

That point goes all the way back to the great Chief Justice
Marshall, who interpreted the "necessary and proper" clause, and
it was applied specifically by the Supreme Court in South Carolina
v. Katzenbach in 383 U.S. 301. And of course, it's never been
challenged in subsequent years.

The problem of draftsmanship is a difficult one, but we do be-
lieve that Congress could usefully relieve some of the confusion and
establish a more workable and more protective test as a matter of
a statutory requirement than that set forth in the plurality of
opinion of Justice Stewart in the City of Mobile case.

I emphasize, not as a test of what violates the 15th amendment,
but as a separate, additional statutory protection that Congress
believes necessary and proper to ensure the protection of voting
rights guaranteed by the 15th amendment.

Fourth, we urge the existing bilingual election requirement
should be included in any extentions of the Voting Rights Act. In
adopting the bilingual election requirements, Congress recognized
that the English-only election materials and voter assistance can
constitute a barrier to voting similar to literacy tests. Require-
ments for bilingual elections have enabled and encouraged minor-
ities to become active participants in the great work of governing
ourselves.
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I'm not unmindful of the argument that bilingual provisions will
tend to polarize American society. But surely bilingual voting has
just the contrary effect.

The best-way to &void a separatist movement in this country is
to encourage participation in the exercise of the right to vote, to
encourage participation in self-government.

For one thing, participation and free opportunities to participate
in the electoral process, without language barriers, make it plain to
all, including those who suffer under disability of having a differ-
en first language than English-make it plain to all that we are
one Nation, one Government for all the people.

The bilingual provisions have been criticized as excessively
costly. Testimony at these hearings has already begun to show, and
will continue to demonstrate, not only the need for the provisions
but that the costs can be very greatly critical.

Los Angeles and Santa Clara Counties in California provide ex-
amples of how the bilingual provision can be implementing in a
cost-effective manner through special targeting and other methods.
-....With the good faith efforts of the local election officials and more
effective assistance from the Department of Justice, that could be
spread and we could have greater assurance that the right to vote
should not be lost simply because of minority language.

I might say that, although it's not in my statement, I understand
in Los Angeles County the cost of compliance with the bilingual
provision is 1lo percent of the cost of conducting elections, surely
a small price to pay for assuring all citizens the opportunity to vote

Just a word in conclusion. During the past 6 years the Voting
Rights Act has continued to build on the success of the previous 10
years. We have witnessed unprecedented advances in opening up
the political process to fuller participation by minorities. Neverthe-
less, there is hard evidence that discrimination, though lessened,
has not been irradicated. Continued vigilance is essential if the

. promise of the 14th and 15th amendments is to be fulfilled.
_7_Cnsequently, Common Cause urges the committee and the full

House Judiciary Committee to act promptly to report a 10-year
extension of the Voting Rights Act, with the essential provisions I
have described.

Perhaps, Mr. Chairman, I might add just one more word that is
not in the written statement. I sometimes hear it said that includ-
ing some States and counties, but not others, under the preclear-
ance provision creates resentment. And we are dealing with an
area where emotions-feelings are involved.

But we must think of the feelings and emotions of everyone
affected by the Voting Rights Act. And I think, being subjected to
what may be a nuisance in some instances, because there is no
intent to cut down on the voting power of minorities, is not as
important, not nearly as important as the hurt that would be done
to the feelings of those who have been protected by the Voting
Ri hts Act.

Tf Congress should weaken this act, the message would go out
that we don't care as much about your right to vote as the previous
Congress, we aren't as interested in insuring that everybody have
the opportunity to vote. And the message would create doubts
about our insistence on making other provisions for insuring great-
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er equality for people, without regard to race, sex, national origin,
or religion. -

That does finish my statement, Mr. Chairman. (See p. 2154 for
prepared statement.)

Mr. EDWARDS. Thank you very much, Mr. Cox. I apologize for
being absent during a portion of the time you were making your
splendid statement.

The gentlewoman from Colorado.
MS. SCHROEDER. I want to compliment you on your statement. I

also have to apologize; we are running and trying to cover two
committees simultaneously. And I guess we felt very competent we
could miss yours because we preread it and we thought-at least I
thought that everything you said made an incredible amount of
sense.

You did note, on page 10 of your testimony, that preclearance
provisions have only been in force since about 1971. Haven't they
been in the law since 1965?

Mr. Cox. Yes. Oh, yes.
I took the date of 1971 because there was a change in enforce-

ment policy and also because of the figures that were available.
But the preclearance provisions have been in the law since 1965. I
don't find the sentence right away; but if I said anything to the
contrary, I should correct it.

MS. SCHROEDER. Thank you very much.
Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
And I, too, appreciate your comments. I want to point out to you

that this pattern of practice which you have referred to as so
onerous and difficult, it is my intent, which will be spelled out if
and when that point is ever reached, to include a retroactive envi-
ronment to determine pattern or practice, not necessarily prospec-
tive. So I want to make it easy to prove pattern or practice, not
difficult.

Let me just parenthetically comment on something that is not
unique to you, Professor. The previous witness did it, too, but we
keep referring to Edgefield County, S.C., Senator Strom Thur-
mond's home county. I think that's a little gratuitous, frankly.

I remember hearing how terrible guilt by association is, and we
can refer to Cook County as Congressman Washington's home
county or mine. I don't think it adds to anything, but it does raise
on the hackles on a few people, I guess.

Mr. Cox. I'm not sure whom I'm quoting, but let me say I accept
the soft impeachment. [Laughter.]

Mr. HYDE. Thank you.
Mr. Cox. It's a good reminder.
Mr. HYDE. Thank you.
Unlawful changes denying voting rights are still submitted to

the Department of Justice with great frequency. During the past 5
years 400 changes were found to be objectionable, no fewer than in
the preceding 5-year period.

I believe I'm reasonably accurate that about 35,000 objections
have been presented since 1965 and about 800-I'm sorry, 35,000
changes have been submitted under preclearance, and about 800
objections have been made, which is about 3 percent, give or take.



188

I* agree. You can get results very quickly by preclearance, by
administrative dispensations of justice.

What about the rights of people to be safe in their homes and in
their communities? If you're in a high-crime neighborhood and
someone is in that neighborhood, a stranger, who maybe meets a
profile of criminality, where should that burden be? What about
the preventive detention?

What I'm getting at is we are making a kind of reversal of the
burdens of proof and presumptions and everything for the sake of
efficiency. I-will grant you that it's for a very fundamental right,
the right to vote. And I am all for efficiency.

But you know court proceedings are getting a bad name here.
They are time consuming sometimes because they are encumbered
by rules of evidence and burdens of procedure and burdens of
proof. And he who accuses must prove.

Maybe we should find a way to expedite court hearings. But
aren't you troubled by the rush to judgment, which is desirable,
excluding perhaps fairness, because fairness belongs to both of the
parties in a controversy over voting rights; does it not?

Mr. Cox. Several different points, Congressman Hyde.
First, however far you permit the inquiry in the pattern or

practice to go, however far back, the burden is going to be enor-
mous. Indeed, if you're saying, "Well, it shouldn't be a very oner-
ous requirement, because I'll permit the Department of Justice and
the plaintiff to go back into 1950," but that's 30 years ago. Where
is evidence coming from?

Mr. HyD. I wouldn't think that far. A reasonable time, but
coupled with an effects test.

Mr. Cox. But you see, since 1965, there should be virtually no
evidence of pattern or practice, and making such a case would be
simply making a case that the law has been violated. But it has
very little tendency to show what the tendency of the political
forces in the community would be in the absence of thos- require-
ments, and that's what we're really concerned with.

Mr. HYD. Are there no States presently locked in for preclear-
ance-mandatory preclearance for 17 years and now for another 10
years? That's 27 years. Are there no States worthy of good con-
duct?

Mr. Cox. The second point I would make is that being locked in
doesn't seem to me to be a punishment. It consists of sending a few
papers to the Department of Justice. And if the Department of
Justice has 60 days, and possibly another 60-day extension, in
which to act, I believe that it does, in fact, dispose of virtually all
the cases within those time limits. So I can't be totally dogatic. I
haven't been involved in the administration. That's not like put-
ting somebody in jail, pending trial, as preventive detention. It is
an administrative nuisance. And, as I would acknowledge, it's
-something-people don't like to be singled out.

But then when I think of the precious rights on the other side
and the feeling of the people on the other side, in my judgment the
balance is clearly in favor of making sure that they will have the
opportunity to vote. And there really is no unfairness in the pro-
ceeding.

.Mr. Hynst. We agree on the importance of the right to vote.
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Let me just ask you this: What would you think of any easier
bailout from some of these States? In other words, instead of lock-
ing them in, by definition, permanently or for another 10 years,
what would you think of modifying the bailout or release or escape
to some fair basis where a State can get credit for good conduct-a
sovereign State can get credit for good conduct?

Mr. Cox. Well, it's awfully hard to give anyone much credit for
good conduct, where all they have done is comply with the law.
You don't know what they would have done in the absence of the
law. Sort of like if you had obtained an injunction from the county
court and the district court and the defendant comes in and says,
"At the end of 3 months, I want that injunction lifted. My client
hasn't violated the injunction at all. See, he's good."

You would be there, in-there screaming, "You can't tell what he
would do the moment the injunction was lifted." I am sure you
would. If you didn't, your client would be after me to represent
him.

Mr. HYDE. We should extend it permanently then. And let's
assume that what has happened before 1964 is prolog and that, the
vengeance aspects of this aside, it should be permanent. Why just
10 years?

Mr. Cox. Well, I don't say it should be forever. I do say another
10 years.

Mr. HYDE. Twenty-seven instead of seventeen.
Mr. Cox. Then we'll see where we stand. One must remember

that during this period, while you point very accurately and I
accept it, that the percentage of changes that have been made have
been objected to is a small percentage.

Whenever I read that 400 changes have been objected, I see that
people, perhaps in an entire State, being deprived of their voting
rights by just one of those 400. If I multiply that by 400, it seems to
me desperately important to prevent that, to prevent their becom-
ing effective, in order to make good the promise of American life.

Mr. HYDE. If I may-you've been very indulgent, Mr. Chair-
man-a last question.

Would you agree with me that not counting your vote is as bad
as not letting you register to vote?

Mr. Cox. Yes. Worse, probably.
Mr. HYDE. I thank you very much.
Thank you.
Mr. Cox. I'd get after them, too, Congressman.
Mr. HYDE. That's what I'd like to see happen.
Mr. EDWARDS. The purpose of these extensive hearings-and

were going to have more hearings in different parts of the coun-
try-the purpose is to determine whether or not the Voting Rights
Act should be extended for another 10 years. And in all candor,
your testimony and that of all of the other witnesses to date-and
we welcome witnesses on the other side-had been that, yes, there
is still voting discrimination; yes, there are still massive efforts
being made to deprive Hispanics and blacks of their right to vote.

In the covered States, we haven't had any minorities come for-
ward and say that the results would be disastrous insofar as their
rights if this section 5, especially, were not extended.
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So, we welcome all kinds of testimony. But it would be interest-
ing to see if we could get some hard evidence that this bill is not
needed, because all the evidence is to the contrary.

And I thank you very much for your testimony.
Are there further questions from counsel?
Mr. HYDE. If I may just interject, Mr. Chairman, I agree with

everything you just said, but every witness has been scheduled by
the proponents of this legislation. So naturally nobody has come in
and said it isn't necessary.

I don't assume you would schedule such witnesses. But I hope, in
due course, that we'll have an opportunity to bring in some people
who can add to this discussion by giving the other side. And, of
course, I eagerly await that, too. But we haven't really heard the
whole story yet, I don't think.

Thank you.
Mr. EDWARDS. Counsel?
Mr. BOYD. Mr. Cox,-in your statement you don't really address

too extensively the language in title II of the Rodino bill, H.R.
3112, which would extend an effects test in section 2 of the act.

Do you think it's reasonable to conclude that a court cold use
the language in title II to mandate quota systems for city councils,
school boards and, indeed, State legislatures nationwide which do
not reflect percentage minority composition of its population?

Mr. Cox. I'm sorry. I didn't get the language sufficiently.
Mr. BOYD. There is language in section 2-title II of H.R. 3112.
Perhaps it might be better, Mr. Chairman, in the interests of

time, if we could ask Mr. Cox to submit a response, since we have
two more witnesses.

Mr. Cox. Section 2 of the Voting Rights Act?
Mr. BOYD. As amended by title II of H.R. 3112 of the Rodino bill.
Mr. EDWARDS. Professor Cox, if you would prefer, you can submit

that response in writing.
Mr. HYDE. Did you understand the question?
Mr. Cox. I'm getting deaf. I'm sorry. 'I simply didn't get the

question.
Mr. BoYD. I'm sorry. The question is: Would you believe that it is

reasonable to conclude, or for a court to conclude, pursuant to
section 2 of the Voting Rights Act, as amended by the Rodino bill,
that city councils, school boards-indeed, State legislatures-could
be mandated to maintain quotas, insofar as their membership is
concerned, which reflect the percentage population of jurisdictions
that they control?

Mr. Cox. I would have to-I haven't thought of that question, to
be honest. I would have to study the language. If the committee
wants a response, I will be happy to do it.

Mr. HYb'E. Right. We would be interested in that.
Mr. EDWARDS. Thank you very much, Mr. Cox. Our next witness

is the Honorable Roberto Mondragon, Lieutenant Governor of New
Mexico. The Lieutenant Governor is the highest elected Hispanic
official in the country, in the whole United States, outside of
Puerto Rico.

Mr. Lieutenant C(vernor, we welcome you. Without objection
your full statement and the attachment will be made a part of the
record, and you may proceed.
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STATEMENT OF HON. ROBERTO MONDRAGON, LIEUTENANT
GOVERNOR OF THE STATE OF NEW MEXICO

Mr. MONDRAGON. Mr. Chairman and members of the committee,
my purpose in being here today is to present the viewpoint of a
State which, as a matter of course, generally makes it a practice to
include all, rather than to exclude some, of the population of a
State in the electoral process. And by attempting to show how the
adoption of State statutes which are in line with the Voting Rights
Act have encouraged overall participation in our system of govern-
ment in a positive manner, and to encourage the Congress, through
your committee, Mr. Chairman, to continue all the provisions of
the Voting Rights Act.

Chairman Edwards and members of the committee, my name is
Roberto Mondragon. I am the Lieutenant Governor of the State of
New Mexico, and I am honored to have been asked to testify before
this subcommittee on the Voting Rights Act. I am confident that
you and members of the committee will address the many complex
issues surrounding this vitally important legislation in the weeks
and the months to come.

Because it deals with people being able to have a direct say as to
who will represent us on those issues that affect us directly, there
is no issue that is more important to the Hispanic community than
the extension of the Voting Rights Act. I fully support the continu-
ation of bilingual elections, the continuation of section 5 preclear-
ance for all of those areas currently covered, and an amendment to
section 2 which would clarify standards of evidence in voting dis-
crimination challenges.

Without these protections, many minority members of our soci-
ety, including Hispanics throughout the country, would be deprived
of the most basic right of our democracy, the right to vote. Mr.
Chairman, the Spanish-speaking U.S. citizens in New Mexico who,
according to the 1980 census composed 36.6 of the population of the
State, have always had bilingual ballots and bilingual assistance at
the polls. As a State we have always tried to accept, rather than to
deny, the linguistic and cultural differences amongst our diverse
populations.

Many of New Mexico's minorities are descendants of Spanish
settlers who came to Santa Fe and northern New Mexico in 1609
when New Mexico was a part of Spain. New Mexico was a part of
Spain through 1821, and then later became a part of Mexico
through 1848, when we were a territory, and we became a State in
1912.

Indians compose another part of our minority citizens. They, of
course, lived in New Mexico long before the Spanish did, and even
now compose about 8 percent of the population of the State.

Mr. Chairman, the history of New Mexico in many respects is
the history of the Southwest. The land in the Southwest was set-
tled by Indians and Spaniards, and ceded to the United States by
Mexico in the 1848 Treaty of Guadalupe-Hidalgo. Article 9 of the
treaty guaranteed to Mexicanorig people the enjoyment of all
rights of the citizens of the UniteStates, according to the princi-
ples of the Constitution.
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Overall, the Treaty of Guadalupe-Hidalgo has been ignored in
most parts of the Southwest. Legislative, financial, and court ma-
neuverings were used to deprive native New Mexicans throughout
the Southwest of the land grants and ranches and farms that they
owned. Heavy taxes were placed on the land, although, like the
Indian pueblos, the land grants were not supposed to have been
taxed.

Many New Mexicans lacked the money to pay the taxes and they,
sold the land to the Anglos in order to pay for the legal fees. They
were forced to sell parts of the land also, in order to pay the taxes.
They were also forced, in order to pay attorney fees, to sell other
parts of the land. In some of the areas the native Mexicans were
suddenly required to register their lands. This fact was not publi-
cized, and many of them failed to meet the deadline and they lost
many of these various land grants.

The new Americans of Mexican heritage were not familiar with
U.S. politics, and politicians did very little to inform them of them.
A small group of Anglos who arrived in El Paso, Tex., after the
1848 war took control of the local politics in El Paso and they
managed the Mexican vote through various agents or patrons, who
were rewarded by patronage. By 1870, El Paso had 12,000 inhabi-
tants and only 80 of them were Anglos, yet most of them were
elected officials and they controlled the county's wealth in that
area.

In California, Mexican-origin ople were crowded out of the
State legislature, and by the 1880's no Spanish-surname people
could be found in public office. As early as 1856 Democratic party
bosses called, a special convention in Los Angeles to consider split-
ting or gerrymandering the county into two to increase the Anglos'
political influence. It was the beginning of gerrymandering against
Mexican Americans, a practice which still limits the political voice
of Hispanics in many parts of the Southwest.

Let me touch on New Mexico, which is a little bit unlike these
various areas. New Mexico, for the most part, has had a long and
rich tradition of political involvement and participation by our
State's Hispanics. One reason for this is historical. Hispanics have
participated in the government of our State at all levels since 1598
when Don Juan De Oflate was named Governor and Captain Gen-
eral of the area by King Philip II of Spain.

One might say that New Mexico had a Voting Rights Act for
non-Spanish speaking individuals throughout history, allowing Eng-
lish speakers to participate in Statewide elections in a Spanish-
speaking society. Our State constitution, written in 1910, required
that all government documents be written in Spanish as well as
English. Unlike any other State in the Southwest, New Mexico,
throughout most of our history, has conducted elections and pro-
vided election information bilingually, and in many areas trilin-
gually, thus providing election information in the language of our
American-Indian populations.

We also have voter assistance at the polls for voters who did not
speak English. Mr. Chairman, we have 19 Indian pueblos, we have
2 Apache Tribes, and we have the Navajo Reservation, and for
the most part, each of these various tribes has its separate, often
unwritten language.
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Many Members of Congress have expressed grave doubts about
the need for bilingual elections. Those who would like to eliminate
bilingual elections contend that all elections should be conducted
only in English. They contend that bilingual elections promote
cultural separatism; that it is only a matter of time before the
United States will find itself with another Quebec. They also con-
tend that bilingual elections cost too much money.

As an official elected statewide in the State of New Mexico, a
State which has conducted bilingual elections since our statehood
in 1912, I will assure you that each one of these contentions is
without foundation. First, with respect-I would like to address a
concern raised that bilingual elections will promote cultural sepa-
ratism; that if citizens vote in a language they understand they
will never become integrated into the political process.

New Mexico has a Hispanic population of 36.6 percent and a long
tradition of political participation by Hispanics. Today in New
Mexico there are 10 statewide elected positions. These include Gov-
ernor, Lieutenant Governor, attorney general, secretary of State,
State auditor, State treasurer, land commissioner, and three corpo-
ration commissioners. Hispanics hold 40 percent of these statewide
offices. We are the only State in the country where Hispanics hold
statewide offices.

In our State, Hispanics account for 35 percent of the state sena-
tors, 28 percent of the state representatives. Hispanics make up 35
percent of all school board members in 89 school districts, and 34
percent of all county elected officials in the 33 counties. We also
make up 32 percent of the municipal elected officials throughout
the State.

As you can see, New Mexico Hispanics do, in fact, participate in
the electoral process at all levels, but so do all other parts of the
population. Just to give a breakdown of the participation in the
tate of New Mexico, Mr. Chairman, let me add that the State

government officials, including the legislature, the supreme court,
and the court of appeals, total 135 and there are 42 Hispanics. At
the county level, all of the county positions total 302; 103 of these
are Hispanic. We have 89 school districts, about 542 school board
positions; 188 are Hispanic. Municipal positions, including mayors
and city councils, total 497; 158 are Hispanic. Others, including
district attorney, district court and county magistrates, total 138,
and 46 are Hispanic.

We are talking total, at all levels of government in the State of
New Mexico, about 1479 total elected positions, and 493 of these
are held by Hispanics. We are the only State in the country which
conducted bilingual elections prior to 1975 when the Voting Rights
Act required them throughout Texas, Arizona, and in over 200
counties around the country.

Mr. Chairman, I am proud to represent the State of New Mexico,
a State whose tradition of bilingual elections historically guaran-
teed access to the political process at all levels of government to all
of its citizens. It is my hope that New Mexico's acceptance of all of
its cultures and all of its languages will serve as an example for
the rest of the nation at a time when it seems to be fashionable to
blame blacks, Hispanics and Indians, and other people who look
foreign, for the problems of our society.
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Please do not misunderstand. My statements are not made to
imply that New Mexico is entirely without fault. There are some
areas of our State, some counties in which election returns do not
reflect minority participation. Other Southwestern States however,
have a long way to go before it can be demonstrated that the
Voting Rights Act is no longer needed.

California, where Hispanics account for about 20 percent of the
State's population, has only seven Chicano State legislators. Los
Angeles County, whose Hispanic population is 27 percent, does not
have a single Mexican American on its city council. Hispanic make
up about 50 percent of all the gradeschool children in Los Angeles,
yet there is not a single Mexican American on the school board.

Examples of this kind can be found throughout the southwest. In
many areas the Voting Rights Act has begun the long, slow process
of reversing the centuries-old practice of systematically excluding
millions of citizens from the political process.

I understand that the cost of bilingual elections is another issue
of concern to Members of Congress. As you know, hostility to the
cost of bilingual elections has come almost exclusively from Califor-
nia where the costs of all elections are extremely high, because of
the vast amounts of printed materials produced for all elections.

In New Mexico the cost of bilingual elections has really never
been an issue. As required by the Federal Voting Rights Act, each
county is responsible for implementing bilingual elections. But in
New Mexico, the State has assumed some of the cost for bilingual
elections. The State pays for many of the local election supplies.

In 1980 the New Mexico Legislature appropriated $250,000 to
provide bilingual elections in the State. Of that, $150,000 was ap-
propriated for the primary election and $100,000 for the general.

I am proud to say that elected officials in New Mexico regard
bilingual elections as a fundamental right and that they are will-
ing to appropriate funds to insure that right. I know of no other
State in the southwest which has made similar financial commit-
ment to its non-English speaking citizens to assure equal access to
all of the voting age citizens.

Again, let me repeat that New Mexico is not completely free
from discrimination in voting. But I am pleased to say that voting
discrimination against Hispanics in New Mexico is the exception,
rather than the rule. In discussing the issue with colleagues in the
remainder of the southwest, I find in some areas systematic exclu-
sion of Hispanics from the voting booth is still the rule. -

Mr. Chairman and members of the committee, all citizens need
to have as direct a say about those things that affect them directly,
such as education, such as the economy and politics. The only way
to assure this is to provide for equal access to the voting booth and
the entire political process. It is for this reason that I ask you to
continue the implementation of the Voting Rights Act. (See p. 2175
for prepared statement.)

Mr. EDWARDS. Thank you very much, Mr. Lieutenant Governor,
for excellent testimony, and you should be very proud of the people
of your State.

The gentlewoman from Colorado.
Ms. SCHROEDER. Thank you very much. I want to welcome a

neighbor. It's very nice to have you here. I can't underline enough
what you said. I come from one of the neighboring States, where
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our allegiance to bilingualism has been very difficult. It is contin-
ually a political football that the people like to play with, so I
think the Voting Rights Act is very important for parts of our
State, such as the valley, which is where we have known discrimi-
nation in the past and assume it's still going on in some places
today. So I really appreciate what you're saying.

I think it's interesting too, you know, I was looking at Switzer-
land, who runs their elections in not one language and not two, but
four and five. And they'll have as many as 27 elections a year.
They fine people if -they don't show up to vote. They have an
entirely different viewpoint of this. So it's interesting to see how
here we have to say no, no, no. We have to defend being bilingual.
It's fascinating.

I thank you. I appreciate what you have to say and will continue
to work really hard to make sure that the State's people can vote.

Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. I associate myself with the remarks of both the chair-

man and the gentlelady from Colorado. I have been out to your
beautiful State a couple of times and know well your representa-
tives in Congress, and they are great people, and I wish we had you
out there. But thank you very much. You have made a great
contribution.

Mr. EDWARDS. Mr. Lieutenant Governor, there is a bailout provi-
sion that can work, insofar as the language provision of the Voting
Rights Act, and I presume that New Mexico wouldn't want to bail
out.

Mr. MONDRAGON. New Mexico did, in fact, bail out. They bailed
out through the provisions that are in the act at the present time.
There were a number of counties which at first were required to be
under the act, but because of the fact that the State did meet all of
the provisions New Mexico bailed out. This is a perfect example of
how, under the provisions a State can, and did, bail out. Let me
add Chairman Edwards, that in 1977, the State of New Mexico
passed statutes-amendments to the Election Code-which includ-
ed all of the provisions of the Voting Rights Act. And so it is that
State law now provides for-not only bilingual materials and infor-
mation, but it also provides that in areas where the language of
the home environment is an unwritten language, such as some of
the Indian languages, that the information will also be provided
orally. This, in fact, is being done at the liresent time in about 50
precincts throughout the State of New Mexico.

Mr. EDWARDS. Thank you very much. Are there further ques-
tions? Counsel?

Ms. DAVIs. Mr. Mondragon, some critics of bilingual assistance
believe that all U.S. citizens should be able to speak English, either
because they were born here or because they were required to pass
an English proficiency test, if they were naturalized.

How would you respond to such a statement?
Mr. MONDRAGON. Speaking about Hispanics in the State ot New

Mexico, and many of the Southwestern States, these people never
needed to be naturalized. They were born Americans for many,
many generations. My father was born there, as was my grandfa-
ther. My great grandfather and his father were born in the same
area. And as far as I know, three and four generations further
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back. My grandfather never knew how to speak English, although
he was an American citizen. Most of us had a first language of
Spanish. And certainly, we have had a dual pride; pride of our
heritage-pride of being of Hispanic background, pride of our cul-
ture, which includes our language-and the pride also of being an
American citizen. And so many Hispanics in a lot of the parts of
the country, particularly throughout the Pouthwest have not had
an opportunity to become fluent in the I ;lish language. Part of
the reason behind that, bf course, is the failure of the educational
system itself.

Ms. DAvis. Shouldn't it be within the prerogative of the state or
local governments, as New Mexico -did, whether or not it wishes to
provide bilingual voting assistance?

Mr. MONDRAGON. Could you repeat it again, please?
Ms. DAVIS. Shouldn't it be within the prerogative of a state or

local government, as New Mexico did, to decide whether or not it
wishes to provide bilingual voting assistance?

Mr. MONDRAGON. Let me just say that for a period of time, the
election laws in New Mexico were rather watered down. This
period was from about 1969 to about 1975 or 1977, but because of
the fact that the Voting Rights Act was in place, it gave us a
chance to take up the challenge not only to strengthen the laws to
provide for more equal access to people throughout the State of
New'Mexico, but also to provide more within the populations of the
iState itself. Mr. Davis, Mr. chairman, the fact that there is a
Federal Voting Rights Act has helped the State of New Mexico to
do better for our people and it certainly will help in other States
where there is need.

Ms. DAVIS. Thank you.
Mr. EDWARDS. A vote is pending in the House of Representatives.

The subcommittee will recess for 10 minutes.
Mr. Lieutenant Governor, we thank you very m.ch for very

valuable testimony. We apologize for Miss Hinerfeld and the
League of Women Voters. We will get to you immediately after the
vote.

Mr. MONDRAGON. Thank you, Mr. Chairman.
[Recess.]
Mr. EDWARDS. The subcommittee will again come to to order.
We apologize to our last witness for the delay, and we hope that

the bells will not ring anymore today.
Our final witness today is Ruth Hinerfeld, who is national presi-

dent of the League of Women Voters. The league was founded
around the concept of extending the franchise. The league chapters
have worked to help achieve the goals of the Voting Rights Act.
And I might add over the past decade or so, the league has been of
immense assistance to this committee in its work in civil rights
and enforcing constitutional rights and in the passage of a number
of important bills that have to do with the rights of individual
Americans.

So Miss Hinerfeld, we welcome you. Please introduce your col-
league and proceed. And without objection, your excellent state-
ment will be made a part of the record. (See p. 2163 for prepared
statement.)
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TESTIMONY OF RUTH HINERFELD, PRESIDENT, LEAGUE OF

WOMEN VOTERS OF THE UNITED STATES, ACCOMPANIED BY
FUMI SUGIHARA, CHAIR, GOVERNMENT ISSUES
Ms. HINERFELD. Thank you very much, Mr. Chairman. I'm Ruth

Hinerfeld, president of the League of Women Voters of the United
States. Accompanying me today is Fumi Sugihara, chair of govern-
ment issues for the league.

We thank you for this opportunity to present the views of our
members about the Voting Rights Act and H.R. 3112, the Voting
Rights Act Amendments of 1981.

Ours is an organization whose very existence is based on citizen
participation in government and, especially, on expanding and pro-
tecting voting rights. In fact, the league was established in 1920 by
women who had finally won the battle for female suffrage. And
League members are as committed now as they were in the begin-
ning to making the right to vote a reality for all citizens.

I am here today in support of H.R. 3112. We support the exten-
sion of sections 4 and 5 of the Voting Rights Act for 10 years. We
believe that a 10-year extension of the act's special provisions is
imperative to insure that the extensive reapportionment and redis-
tricting following the 1990 census are subject to section 5 review.

We support extending the bilingual election provisions for 7
years, in order to put those provisions on the same timetable as
other sections of the act. And the league also supports the amend-
ment to section 2, which would clarify what we believe to be the
original intention of Congress that both existing and new instances
of voting discrimination can be proved by showing direct and indi-
rect evidence of discriminatory effect. ITisj change is necessary in
order to restore the protections against voting discrimination that
were in effect before the Supreme Court's decision in City of Mobile
v. Bo/den.

Other organizations and individuals will come before this sub-
committee to testify to the important role of various areas of the
Voting Rights Act. We are here to assert that the special provisions
of the Voting Rights Act must be retained until citizens in covered
jurisdictions are afforded an equal opportunity to register, to vote,
to have their vote count, to run for office-in short, to exercise
those rights which we all believe are ours under the Constitution.

We will focus our remarks on the area of voter registration.
Though it's the area where the greatest progress under the act has
been made, members of the league believe the continued existence
of section 5 is necessary to preserve and protect the fragile gains
made in minority registration and political participation.

We have surveyed local leagues in areas covered by section 5 of
the Voting Rights Act to determine the manner in which voter
registation is conducted in their communities. Based on this infor-
mation, we have reached the conclusion that the persistence of
subtle discriminatory practices and attitudes toward registering
minorities in covered jurisdictions has inhibited progress toward
the goal of full minority political participation. They indicate a
climate that is still hostile to the idea of equal minority participa-
tion and representation.

The League of Women Voters of Norfolk-Virginia Beach, Va.,
said it best, and I quote:
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Longtime residents of both our cities, Norfolk and Virginia Beach, tell wondrous
tales of past discrimination, such as "white paper" registrations, where the appli-
cant was handed a piece of blank paper and asked to interpret a section of the
Constitution. They also tell of having to produce their poll tax receipts. We have not
progressed very far from that sort of mind-set when so many employees of the
registrar still argue that "registration should be made hard so they appreciate the
right." The Voting Rights Act has made many people aware that voting is an
inalienable right that cannot be denied. Without the Voting Rights Act hanging
over Virginia, any gains made would quite dissolve.

In addition to that league, other leagues in covered jurisdictions
also report that barriers to registration remain high. Inconvenient
registration times and places, lack of outreach to the minority
community and unwillingness on the part of registration officials
to cooperate or work with community groups or to voluntarily take
steps that would make registration more convenient and accessible
continue to discourage minority registration. These practices work
hardship on all potential voters, but the hardship falls most heav-
ily on the minority population, which is more likely to be poor,
transient and undereducated. One does not need to be black nor a
member of a language minority to recognize the latent hostility of
some officials to minority registration and political participation,
patronizing treatment, and laggard service are all too familiar
tactics for discouraging minority citizens from registering and
voting.

Let me give you two examples. The first involves the obstructive
attitudes minorities often encounter in the registration process.
The League of Women Voters of New York City told us that in
New York City, minority groups who request quantities of the
voter registration forms for a planned registration drive report
that the board of elections is unwilling to cooperate with them or
comply with their request; yet a. telephone call from the League of
Women Voters of New York City usually suffices to obtain the
forms.

The second anecdote is an example of the kind of subtle harass-
ment common in the voting process. This incident was reported to
us by the Edinburg-McAllen, Tex., League of Women Voters; as
follows:

In North Mission, Tex., the business manager of the school district ordered only
one voting machine, even though the turnout was predicted to be high. That
machine was filled up by 3:30 p.m. For about 45 minutes, until another machine
was brought in, voters were not able to vote in the school election. The election
judge for the school told us that all the trouble started last year when "those
Mexicans started to vote." Too many election judges and clerks are untrained and
racist; they are not cooperative; in some cases, they don't know enough about
Spanish pronunciation to find names of minority on the registration lists. Training
sessions are not mandatory and are pretty much of a job anyway.

That's the end of that quote.
Even when local election officials are empowered by State law to

authorize deputy registration, institute Saturday or evening regis-
tration hours or set up satellite registration sites-all steps that
would make registration easier and more accessible to minorities-
they rarely choose to exercise this option.

While none of the above incidents were express violations of the
act, I have cited them, in order to convey to you a sense of the
climate in which voter registration is adminstered in covered juris-
dictions, despite the act's protections.
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Violations do occur, of course, and section 5 continues to serve a
positive function in protecting minority voting rights. This is illus-
trated by recent events in DeKalb County, Ga. During the 1980
election year the DeKalb County Board of Elections abruptly dis-
continued its practice of authorizing the League of Women Voters
and other civic groups to register voters in such places as super-
markets and libraries.

In response to this change in policy, the DeKalb County League
and the DeKalb County NAACP filed suits asserting that the board
acted illegally by not submitting the policy change for preclearance
with the Justice Department.

This change would have made voter registration less accessible,
particularly to minority citizens, who had been registered in sig-
nificant numbers as a result of the league's drives.

This subcommittee -should know that blacks make up 27.1 per-
- cent of the population of the county, but only 16.6-percent of the

registered voters. Here is what the DeKalb league said:
DeKalb citizens numbering 1,302 were registered by League volunteers at the four'

major DeKalb shopping sites on Saturday, February 2. By comparison during the
entire month of January only 2,700 citizens were registered at the 115 established

* county sites. -

in June of 1980, a Federal court agreed with the league and the
NAACP. The Justice Department subsequently rejected the pro-
posed change and the board of elections then rescinded its policy.

The DeKalb County story illustrates our major point, which
bears repeating-even in the area of voter registration, where we
know the greatest progress has been made, it is section 5 which
protects and preserves those gains. Without section 5, then, the
DeKalb change and probably an undocumented number of other
subtly discriminatory changes in election policy, practice, and pro--
cedure would go into effect. Without section 5, the only recourse to
minorities to enjoin discriminatory election practices and eliminate

-- barriers to registration and voting would be case-by-case litigation,
whose tediousness and financially draining nature have been well
documented.

Although the DeKalb league may have been able to sustain the
expenditure of time and money to pursue its case to a conclusion, I
can safely say that many leagues would not have been able to do
so. Surely, it is simpler to prevent discriminatory laws and prac-
tices-than to eliminate them after they are put into effect.

The league believes that the best argument for retaining the
act's -highly effective administrative enforcement mechanisms for
another 10 years is the remarkable success it has had in increasing
minority registration and removing many of the barriers to minor-
ity political participation.

Although the statistics show progress, they also show that there
ir-still-a--long way to go before all traces of the discriminatory
systems of the past are erased. Even when the outer door to politi-
cal. participation is unlocked through registration and voting, the
door to elective office and political power is still difficult for minor-
ities to pass through.

If increased registration rates are to be meaningful they must go
hand in hand with increased participation in all facets of political
life.

83-679 0 - 82 - 14 (pt.1)



200

In the words of the League of Women Voters of Georgia, the
Voting Rights Act has been the most far-reaching, beneficial piece
of civil rights legislation that has come along in recent history. It
must be extended. Without it we do not see how minorities could
have ever achieved any measure of representation in the State
legislature.

Georgia has many counties with majority black populations and
yet no black representation on school boards, county commissions,
or city councils.

Only through the Voting Rights Act will there be any hope of
changing this situation. We are being dragged kicking and scream-
ing into the 20th century. But there can be no other way of doing
it.

Attitudes toward blacks have not changed. We still have a long
way to go to educate the electorate and remove the fears of the
blacks whose jobs may depend on the degree of political activity
they engage in.

In closing, I must emphasize the league's belief that at a time
when many covered jurisdictions are still marked by racially polar-
ized voting patterns, unequal and inconvenient registration oppor-
tunities, and persistent attempts by State and local officials to
make discriminatory changes in voting and election procedures,
there is little evidence that covered jurisdictions are ready to
accept full minority political participation without the effective
protections of the act's special provisions.

Thank you.
Mr. EDWARDS. Thank you very much, Ms. Hinerfeld.
Your testimony is that enough time has not passed and that

attitudes have not changed substantially so that there would be
almost certainly a regression to the bad old days. Is that correct?

Ms. HINERFzLD. That's absolutely correct, Mr. Chairman.
Mr. EDWARDS. The league has not come upon portions of the

covered jurisdictions where local attitudes, local laws, local affirma-
tive action programs, have tried to replace -the Voting Rights Act
insofar as the State is concerned?

Ms. HINERFELD. I don't think that that would be a safe statement
or a safe generalization to make, Mr. Chairman. However, what we
do have is a rather clear and consistent picture of the continuance
of attitudes of the past, which would seem to presage a return to
passages of the past without the Voting Rights Act.

Mr. EDWARDS. I'm sure we are going to have other people, other
witnesses and members bring up the question of a bailout, and I
am sure that we will listen respectfully to everybody because it
would be very convenient and very appropriate if there was some
test that could be administered so that a particular county or a
particular State could bail itself out. But it would have to be more
than just good voting practices over a period of years. Wouldn't you
think that we would have to go' deeper than that to determine
whether or not in truth that attitudes had changed, that all ves-
tiges of other kinds of discrimination, too, would almost have to be
eliminated from the society at least as evidence that the county or
city or State could bail ot

M. HINEmwRaL. Well, certainly at a minimum there would have
to be a demonstration of progress to the extent that election offi-
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cials in the covered jurisdiction were no longer trying to submit
changes which were not acceptable under the terms of the act.

And then going beyond that, of course, I think that there would
have to be evidence that expressed what you were describing
before, a positive, affirmative approach to engaging participation
by all segments of the population and full participation in the
political life of the jurisdiction.

Mr. EDWARDS. Well, thank you. That's an important point.
One bit of evidence would be the affirmative programs to make

registration very easy or to do away with registration altogether.
Registration in many places is unnecessary. Everybody knows ev-
erybody else. In Wisconsin, I believe, they don't have registration?
Is that correct? Or it has same-day registration, for example. Regis-
tration is just an invitation to discriminate, isn't that -correct?

Ms. HINERFELD. Well, it can be used as a device for discrimina-
tion, of course. More generally speaking beyond the immediate
issue of discrimination on the grounds of race, color, or language,
the League of Women Voters is supportive of facilitation of the
registration process through postcard registration or universal
same-day registration procedures for all segments of the popula-
tion.

Mr. EDWARDS. In your testimony you mentioned, was it DeKalb
County where you had to go to court to win for section 5?

Ms. HINERFELD. That's correct.
Mr. EDWARDS. Why did you have to go to court? The U.S. Depart-

ment of Justice didn't come to your aid?
Ms. HINERFELD. I think I will defer to Fumi Sugihara on that

question, Mr. Chairman.
MS. SUGIHARA. First of all, the DeKalb League of Women Voters

wanted fast action. They wanted to have that particular policy
eliminated. That's why they took the course of going to court.
They, of course, could have notified the Justice Department, but
the Justice Department does take its time, and it may have taken
the time that they did not have.

Mr. EDWARDS. I see. You wanted the court to find the pattern of
practice.

Ms. SUGIHARA. No. The only thing the court needed to find was
that the policy had to be submitted to the Department of Justice
for preclearance. They had failed to submit the change in policy to
the Justice Department.

Mr. EDWARDS. I would think at the Department of Justice the
Attorney General would have filed the action then.

MS. SUGIHARA. But they didn't know about it. Unless the DeKalb
league would have-until the DeKalb league notified them and the
NAACP notified them they didn't, the Department of Justice was
not aWare-that a submission had not been made.

Mr. EDWARDS. The process established under section 5 is cheap,
it's fast, people don't have to go to Washington. They don't have to
file suits. Sometimes a lot of the details can be taken care of by
telephone. That's one of the blessings of the section and the way it
is enforced. Don't you think it would be almost tragic if you had to
rely on court actions in every case of discrimination?
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- Ms. HINERFELD. Of course we have a long history of what hap-
pens when the only remedy is court action, and it was because of
that past history that the Voting Rights Act was passed in 1965.

Mr. EDWARDS. Thank you.
Ms. Davis?
Ms. DAvIs. Thank you, Mr. Chairman.
Ms. Hinerfeld, if the section 5 preclearance provision is extended

in its current form, you've spoken already to your views on amend-
ing the bailout provision, but have you given any consideration to
whether the jurisdictions, as they presently are allowed or permit-
ted under section 5 to get preclearance either through the Depart-
ment of Justice or through the district court in the District of
Columbia, have you given any consideration as to whether that
provision should be amended so that a jurisdiction could get a
declaratory judgment from any Federal district court? Or it should
still be required to-come to the D.C. court?

Ms. HINERFELD. The league has not given its consideration to
that question.

Ms. DAVIS. What is your response to a statement that the section
5 preclearance provision is too burdensome and that the covered
jurisdictions should go to make their case before a judge rather
than a Washington bureaucrat?

Ms. HINERFELD. We don't believe that the procedures involved in
preclearance are too burdensome; 60 days, 120 days maximum, is
not overly burdensome, and there are provisions for faster deci-
sions in the event that they are necessary. Actually those who
would describe the preclearance procedure as burdensome perhaps
are rationalizing an unwillingness to be subjected to it for other
reasons.

And in terms of going to a court rather than to a Federal agency
or a Federal district court, as I said before, the history of trying to
correct or remedy situations of discrimination in voting through
the process of litigation, civil action is one that only can reinforce
our argument for the necessity of keeping the protection of section
5.

Ms. DAVIS. Thank you. Thank you, Mr. Chairman.
Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Thank you, Mr. Chairman.
Ms. Hinerfeld, on page 13 of your prepared statement you say

that "without section 5, attempts to make discriminatory voting
changes would go unchallenged and enforcement of the Voting
Rights Act would be a futile exercise."

How doee that statement jibe with the Federal district court's
decision in Jenkins v. the City of Pensacola, which upheld and
imposed prcelearance pursuant to existing section 3(c) of the act?

Ms. HINERFELD. No, I'm very sorry, sir. We are not familiar with
that case.

Mr. BoYD. Well, thank you. The City of Pensacola v. Jenkins was
a case in an uncovered or not presently-at that time uncovered
jurisdiction in northwest Florida brought by private parties in the
Federal district court and subsequently upheld by the fifth circuit
for the northern district of Florida which imposed preclearance
to remedy pursuant to section 3(c). So preclearance can become a
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remedy, can be imposed, and in fact efforts by local legislatures to
disenfranchise covered minorities can be frustrated.

Thank you, Mr. Chairman.
Mr. EDWARDS. What kind of signal do you think it would send if

Congress failed to extend the Voting Rights Act or Substantially
weakened it, as is the desire of some people?

Ms. HINERFELD. It would send a very strong and unfortunate
signal. Not only is the extension of the Voting Rights Act impor-
tant for its real effects, but it is also a symbol, and symbols are
important, of gains that this country has made somewhat slowly
and painfully, but certainly a direction of great progress toward
recognizing the importance of protecting the right of every citizen
of this country to vote.

Mr. EDWARDS. I was impressed with those portions of your testi-
mony describing the work that some of your chapters had done in
areas covered by section 5. Do those chapters feel the same as you
do, that the voting rights bill should be extended?

Ms. HINERFELD. Oh, indeed, they certainly do.
Mr. EDWARDS. Do they have any problems with any of their

relatives? [Laughter.]
Ms. HINERFELD. Well, we all have problems with our relatives. I

wouldn't be surprised. [Laughter.]
Mr. EDWARDS. Well, you can pass the word to them that the

committee would welcome any communications from them, anony-
mous or not, indicating that we should move ahead because it is a
very important American subject, and I agree with you, and I
think all the witnesses to date. As Mr. Hyde pointed out, we have
not heard from the other side yet. But I just think it would be a
tragic signal to send out, not only t9 the United States but to the
rest of the world that we are going to turn around and go back-
ward in this country. But as always, the league's testimony is
excellent, first class, and of great help to the committee, and we
thank both of you very much for coming today.

Ms. HINERFELD. We thank you, Mr. Chairman.
Mr. EDWARDS. The committee is adjourned.
[Whereupon, at 4:35 p.m., the hearing was adjourned.]
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The subcommittee met at 2:14 p.m. in room 2237 of the Rayburn
House Office Building; Ron. Don Edwards (chairman of the sub-
committee) presiding.

Present: Representatives Edwards, Schroeder, Washington, Hyde,
Sensenbrenner, and Lungren.

Staff present: Catherine LeRoy, counsel; Ivy L. Davis, Helen
Gonzales, assistant counsel, and Thomas M. Boyd, associate coun-
sel.

Mr. EDWARDS. The subcommittee will come to order.
This afternoon we continue our hearings on the extension of the

Voting Rights Act.
We are pleased-to have, as our first witness, the city attorney for

the city of Rome, Ga., Mr. Robert Brinson.
Do my colleagues desire attention?
Mr. HYDE. Always attention, but no recognition. I have no state-

ment.
Mr. EDWARDS. Mr. Brinson, we welcome you.
And you may proceed.

TESTIMONY OF ROBERT BRINSON, CITY ATTORNEY, ROME, GA.
Mr. BRINSON. Thank you, Mr. Chairman.
I am Bob Brinson, as you have said, the city attorney for Rome,

Ga. And I appreciate the opportunity to testify before this distin-
guished subcommittee.

As the -time for my appearance was accelerated, with rather
short notice, I am not prepared to file the written statement, which
I wish to insert in the record. And for that, I apologize to the
committee.

Mr. EDWARDS. What statement is this we have here, Mr. Brin-
son?

Mr. BRINSON. I was about to say that I have distributed a brief
summary of my remarks for your use today. I would ask the
Chair's permission to file a-formal statement at a later date.

Mr. EDWARDS. Without objection, your formal statement will be
made part of the record.

[The prepared statement of Mr. Brinson follows:]
(205)
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SUMMARY OF STATEMENT OF ROBERT M. BRINSON, ATrORNEY FOR THE CITY OF
ROME, GA.

Mr. Chairman, I am Bob Brinson, city attorney for Rome, Georgia. I appreciate
the opportunity to testify before this distinguished subcommittee.

As attorney tbr the City of Rome, Georgia, I have lived with the Voting Rights
Act for many years. I have followed its preclearance procedure from A to Z--from
initial submissions of changes to the Attorney General through the United States
District Court for the District of Columbia and on to argument in the Supreme
Court of the United States. I have also attempted the Act's "bailout" procedure on
behalf of my City. It has been suggested that this experience might be of some value
to this committee as it considers possible extension and modification of the Act.

No one can deny the initial need for, and success of, the Voting Rights Act of
1965. This is totally accepted in Rome, Georia, and among city officials throughout
Georgia and other covered states. Although it is distasteful to me for Georgia to be a"covered state" and for Rome, therefore, to be a "covered unit"; I have determined
that the less rhetoric on that point I engage in, the more help I may be to this body.
The failure to elaborate on my distaste, however, should not be taken as a lack
thereof. More important is the recognition that if the South, or the covered states,
are still guilty of discrimination which justifies the Act, then so is the rest of the
nation.

I would not oppose the extension of § 2 of the Act as now written, nor the federal
examiner and inspector provisions, and there is no reason that they should not be
applied nationally. Universal voting on the part of all citizens everywhere is cer-
tainly a desirable national goal. I do, however, oppose extension of § 5 of the Act, at
least in its present form and application.

The Act-and particularly p5-has not just lived a history, but it has undergone
a mutation or, indeed, a permutation, both in its purpose and in its enforcement. I
think all o us would have to agree that, originally, the Act had as its commendable
purpose the enforcement of the 15th Amendment and the realization of the freedom
to vote; § 5 was designed to assure that, once registration and voting obstacles to
individual voters were removed, the removal would remain and not be circumvent-
ed. It seem now to have become an instrument for attaining representation guaran-
teed in proportion to an ethnic group's numerical strength. In any event, however,
given the objection ratio (0.2 percent as of June, 1979), I submit to you that it has
come a "trivial, though burdensome administrative provision," as suggested by

Mr. Justice Stevens.
Having commented on the background of the Act, I now wish to draw from the

experience of the City of Rome. On the heels of the one-man, one-vote decisions of
the Supreme Court, the City of Rome overhauled its electoral system generally in
the years 1966-1971. Also, as a result of its natural growth, Rome effected some
sixty small annexations from late 1964 through 1973. As of 1973, the Justice Depart-
ment had begun enforcement of § 5. As a result of various submissions, the Depart-
ment's response and the interplay of state and federal law, Rome's electoral systembegan whit was to be a six-year freeze.

The Georgia Municipal Election Code, in the meantime, having electoral provi-
sions identical to those individually submitted by Rome (i.e., majority vote, num-
bered posts and staggered terms) was submitted by the state and pre-cleared. Al-
though it applied to Rome and had received pre-clearance, Rome could not rely
upon it because, as was ultimately held, all municipal charters to which the general
state law applied had not been submitted by the state.

With respect to Rome's annexations, although the factual basis for objection was
never substantiated by the Attorney General during the submission stage, the
district court held that a 1 percent change in voting strength, which occurred
without discriminatorypurpoe and which produced no change in voting balance,
nonetheless brought about a § 5 objection.

The foundation upon which the objection to Rome's changes and annexations was
necessarily based was the argued existence of racial bloc voting, a finding strenuous-
ly contested by the City. Although never substantiated by the Attorney General, the
district court nevertheless found block voting based upon (1) the unsuccessful cam-
paign of a black candidate for the Board of Education in 1970, wherein he, a
newcomer to Rome, narrowly lost a run-off election with 45 percent of the vote in a
city where blacks make up only 15 percent of the voters and (2) a political sociolo-
gist's opinion that bloc voting existed in Floyd County (not the city) during the 1968
Democratic United States Senate Primary between Herman Talmadge and Maynard
Jackson, who was making his first bid for office.

In the United States District Court for the District of Columbia, Rome proved,
and the court found, that the electoral changes were enacted without a racially
discriminatory purpose; the United States had admitted the absence of any racially
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discriminatory purpose for the annexations. Supporting these two central determi.
nations by the court were eighteen subsidiary innings of fact describing the City's
behavior: (1) "no literacy test or other device has been employed in Rome as a
prerequisite to voter registration during the past seventeen years;" (2) the City has
not employed other barriers to registration with respect to time and place, registra-
tion personnel, purging, or reregistration;" (3) "there have been no other direct
barriers to black voting in Rome;" (4) indeeded whites, including City officials, have
encouraged blacks to run for elective posts in Rome;" (5) "white elected officials of
Rome, together with the white appointed City Manager, are responsive to the need
and interests of the black community;" (6) "[tjhe City has not discriminated against
blacks in the provision of services;" (7) "[the City] has made an effort to upgrade
some black neighborhoods;" (8) "the City transit department, with a predominantly
black ridership is operated through a continuing City subsidy;" (9) "the racial
composition of the City workforce approximates that of the population, with a
number of blacks employed in skilled or supervisory positions;" (10) "[in Rome
politics, the black community, if it chooses to vote as a group, can probably deter-
mine the outcome of many, if not most contests;" (11) "blacks often hold the balance
of power in Rome elections;" (12) thushs many white candidates vigorously pursue
the support of black voters;" (13) "[blacks] are situated to assert considerable influ-
ence over many elected officials, not simply those representing an exclusive black
constituency;" (14) alsojlo probative of the lack of discrimination in registration is
the fact that black registration remained at a relatively high level throughout the
period 1963-74;" (15) blackscs have not been denied access to the ballot through the
location of polling places, the actions of election officials, the treatment of illiterate
voters or similar means;' (16) "a black... was appointed to the Board of Education
when a vacancy occurred in that body;" (17) severalrl present Commissioners testi-
fied that they spent proportionately more time campaigning in the black commiuni-
ty;"$ (18) "[njor is there any evidence of obstacles to black candidacy with respect to
slating of candidates, filing fees, obstacles to qualifying, access (ofi voters [to) polling
places, or the like."

As you know, Rome did not prevail in the Supreme Court of the United Statts. In
an opinion by Mr. Justice Marshall, with two concurring opinions and three Jus-
tices dissenting, the Court upheld the lower court. It was observed that the changes
made by Rome prevented single shot voting by blacks, thereby have a retrogressive
effect on blacks voting power.

In addition to arguing for preclearance, Rome, in a matter of first impression,
sought to bail out from coverage pursuant to § 4 of the Act, and, indeed, the district
court found that Rome had proven the factual predicate therefor, when-it said:

[W~e find that no literacy test or other device has been employed in Rome as a
prerequisite to voter registration during the past seventeen years.

Nevertheless, it was held that Congress did not intend to allow a political unit
which had not been separately designated to exempt itself from coverage, even if
entirely innocent. In the City of Rome case, Mr. Justice Powell observed, in dissent,
that suchuh an outcome must vitiate the incentive for any local government in a
state covered Ly the Act to meet diligently the Act's requirements."

After the decision, Rome submitted its plans for an interim primary and election
to the Justice Department. After some discussion, preclearance was granted and a

riary was held. Two black candidates offered for the Rome City Commission.
e, Napoleon Fielder, was not only nominated, but he received the highest number

of votes in the contest. In the general election, Mr. Fielder received some three
hunderd more votes-still the highest-was elected, and is now well-serving all
citizens of Rome. In the school board election, the incumbent (appointed) black
member also received the most votes.

Philosophically speaking, if I could convince this body and the Congress of any-
thing, I would plead (1) for the recognition that, although racial bloc voting may
exist, it is not, I submit, as widespread as perceived, and it does not exist or prevail
in all areas of the covered states, and (2) the encouragement of single shot voting by
minorities is, I submit, just as separatist as gerrymanders, and is, indeed counter-
productive to the democratic ideal.

In Rome, for example, as the court held, blacks often hold the balance of power in
elections, and, thus, "Rome's elected officials have been quite responsive to the
interests of the black community." In short, there has been no true bloc voting in
Rome because there has been no impulse for it; the people of Rome have all been
well represented. I am sure there are many other examples of the inaccuracy of the
notion of racial bloc voting.

It would appear that the encouragement of single shot voting, by blacks seriously
undermines the considerable influence which blacks hold over all candidates. It
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would compartmentalize the electorate and divide the community, and political
power of blacks would tend to decline.

Rome proved its innocence of discrimination, but because no black had been
elected, it was irrebuttably presumed to be guilty. It becomes clear that according to
the manner in which § 5 is now enforced, the "effect" proscribed by the provision is
the disproportionate result of political processes, rather than disproportionate access
to those processes. Indeed, it would appear that a quota of political success is the
goal now sought by 15 proponents.

I recently read that Attorney General William French Smith was calling for
practical solutions in civil rights matters in order to avoid frustration and anger
sometimes stemming from mandatory quotas. He said that the Justice Department
has relied too much on "remedial devices. . . to the detriment of equal opportuni-ty."

"Some remedies aimed at helping those who have been the victims of past
discrimination have themselves come to represent a new kind of discrimination.
The frustration and anger resulting from some of those remedies have jeopard-
ized some of the progress that has been so hard-won."

"It would be tragic, having actually achieved so much, if over-reliance on
particular remedies-like mandatory, massive busing and mandatory quotas-
were to spawn a new intolerance in place of growing good will."

If the Act is to be extended, and good will is to grow and intolerance aid
frustration is to be avoided, then § 5 should not be extended. If § 5 is to be extended,
then it should apply nationally, and § 4 should be amended to allow exemption by
political units which can prove their innocence. If the democratic ideal is to'be
fostered, then the bottom line to seek is not necessarily representatives but repre-
sentation.

Mr. BRINSON. Mr. Chairman and members of the committee, as
attorney for the city of Rome, Ga., I have lived with the Voting
Rights Act for many years. We were the plaintiff in that other case
that was decided in April 1980, along with the City of Mobile case.

I have followed its preclearance procedure from A to Z, from
initial submissions of Changes to the Attorney General through the
U.S. District Court for the District of Columbia and on to argument
in the Supreme Court of the United States. I have also attempted
the act's bailout procedure on behalf of my city. It has been sug-
gested that this experience might be of some value to this commit-
tee as it considers possible extension and modification of the act.

No one can deny the initial need for, and success of, the Voting
Rights Act of 1965. This is totally accepted in Rome, Ga., and
among city officials throughout Georgia and other covered States.
Although it is distasteful to me for Georgia to be a covered State
and for Rome, therefore, to be a covered unit; I have determined
that the less rhetoric on that point I engage iri, the more help I
may be to this body. The failure to elaborate on my distaste,
however, should not be taken as a lack thereof. More important is
the recognition that if the South, or the covered States, are still
guilty of discrimination which justifies the act, then so is the rest
of the Nation.

I would not oppose the extension of section 2 of the act as now
written, nor the Federal examiner and inspector provisions, and
there is no reason that they should not be applied nationally.
Universal voting on the part of all citizens everywhere is certainly
a desirable national goal. I do, however, oppose extension of section
5 of the act, at least in its present form and application.

The act-and particularly section 5-has not just lived a history,
but it has undergone a mutation, or, indeed, a permutation, both in
its purpose and in its enforcement. I think all of us would have to
agree that, originally, the act had as its commendable purpose the
enforcement of the 15th amendment and the realization of the
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freedom to vote; section 5 was designed to assure that, once regis-
tration and voting obstacles to individual voters were removed, the
removal would remain and not be circumvented. It seems now to
have become an instrument for attaining representation guaran-
teed in proportion to an ethnic group's numerical strength. In any
event, however, given the objection ratio-in June of 1979 that
objection ratio was 0.2 percent, I submit to you that it has become
a "trivial, though burdensome administrative provision," as sug-
gested by Mr. Justice Stevens.

Having commented on the background of the act, I now wish to
draw from the experience of the city of Rome. On the heels of the
one-man, one-vote decisions of the Supreme Court, the city of Rome
overhauled its electoral system generally in the years 1966-1971.

I commend to the committee, an article known as The Odd
Evolution of the Voting Rights Act by Abigail Thurnstrom. This
article I think discusses well and has much insight into the Voting
Rights Act. It was published in the Public Interest in spring 1979.

Also, as a result of its natural growth, Rome effected some 60
small annexations from late 1964 through 1973. As of 1973, the
Justice Department had begun enforcement of section 5. As a
result of various submissions, the Department's response and the
interplay of State and Federal law, Rome's electoral system began
what was to be a 6-year freeze.

Mr. SENSENBRENNER. I would like to raise a point of order
against the roving camermen photographing this hearing, since it
is in violation of the committee rules that cameras not be wander-
ing about a hearing room, and also no permission has been given to
photograph this hearing.

Mr. EDWARDS. Point of order is well taken.
Mr. HYDE. Mr. Chairman, I ask unanimous consent that the

subcommittee permit coverage of this hearing in whole or in part
by the television broadcast, radio broadcast or still photography in
accordance with committee rule 5.

Mr. SENSENBRENNER. Reserving the right, I would like the Chair
to advise the gentlemen with the camera what rule 5 provides
relative to the stationing of cameras and the fact that cameras
cannot go in and out of a hearing room while the hearing is in
progress, lest the committee and audience be distracted.

Mr. EDWARDS. The gentleman from Wisconsin has stated the
rule.

Our friends with the camera are directed to stand either in one
place or another and not wander around the room and so forth.

Mr. SENSENBRENNER. I withdraw my reservation.
Mr. EDWARDS. Without objection, the motion is agreed to and you

may continue.
Mr. BRINSON. Thank you, Mr. Chairman.
With respect to the article I just referred to the committee, I

would propose to add that as an exhibit to my formal statement
which will file later, with permission of the Chair.

Mr. EDWARDS. Without objection it will be received.
Mr. BRINSON. Thank you, Mr. Chairman.
The Georgia Municipal Election Code, in the meantime, having

electoral provisions identical to those individu-lly submitted by
Rome-that is, majority vote, numbered posts and staggered
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terms-was submitted by the State and precleared. Although it
was applied to Rome and had received preclearance, Rome could
not rely upon it because, as was ultimately held, all municipal
charters to which the general State law applied had not been
submitted by the State of Georgia.

With respect to Rome's annexations, although the factual basis
for objection was never substantiated by the Attorney General
during the submission stage, the district court held that a 1 per-
cent change in voting strength, which occurred without discrimina-
tory purpose and which produced no change in voting balance,
nonetheless brought about a section 5 objection.

The foundation upon which the objection to Rome's changes and
annexation was necessarily based was the argued existence of
racial bloc voting, a finding strenuously contested by the city.
Although never substantiated by the Attorney General, the district
court nevertheless found bloc voting based upon two factors: First,
the unsuccessful campaign of a black candidate for the board of
education in 1970, wherein he, a newcomer to Rome, narrowly lost
a runoff election with 45 percent of the vote in a city where blacks
make up only, 15 percent of the voters, and second, a political
sociologist's opinion that bloc voting existed in Floyd County, not
the city of Rome, during the 1968 Democratic U.S. Senate primary
between Herman Talmadge and Maynard Jackson. Mr. Jackson
was making his first bid for public office.

In the U.S. District Court for the District of Columbia, Rome
proved, and the court found, that the electoral changes were en-
acted without a racially discriminatory purpose; the United States
had admitted the absence of any racially discriminatory purpose
for the annexations. Supporting those two central determinations
by the court were 18 subsidiary findings of fact describing the city's
behavior.

I have listed these as a quote from the actual court opinion in
the D.C. District Court in the Rome case to show the context in
which the submissions of the city of Rome were decided upon:

(1) No literacy test or other device has been employed in Rome as a prerequisite
to voter registration during the past 17 years;

(2) The city has not employed other barriers to registration with respect to time
and place, registration personnel, purging, or reregistration;

(3) There have been no other direct barriers to black voting in Rome;
(4) [Indeed whites, including city officials, have encouraged blacks to run for

elective posts in Rome;
(5) White elected officials in Rome, together with the white appointed city man-

ager, are responsive to the needs and interests of the black community;
(6) IThe city has not discriminated against blacks in the provision of services;
(7) The city has made an effort to upgrade some black neighborhoods;
(8) The city transit department, with a predominantly black ridership is operated

thorugh a continuing city subsidy;
(9) The racial composition of the city workforce approximates that of the popula-

tion, with a number of blacks employed in skilled or supervisory postions;
(10) [I1n Rome politics, the black community, if it chooses to vote as a group, can

probably determine the outcome of many, if not most contests;
(11) Blacks often hold the balance of power in Rome elections;
(12) [T]hus many white candidates vigorously pursue the support of black voters;
(13) Blacks are situated to assert considerable influence over many elected offi-

cials, not simply those representing an exclusive black constituency;
(14) [A]lso probative of the lack of discrimination in registration is the fact that

black registration remained at a relatively high level throughout the period 1963-74;
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(15) [Bjlacks have not been denied access to the ballot through the location of
polling places, the actions of election officials, the treatment of illiterate voters or
similar means;

(16) A black was appointed to the Board of Education when a vacancy
occurred in that body;

(17) JSeveral present Commissioners testified that they spent proportionately
more time campaigning in the black community;

(18) [Nlor is there any evidence of obstacles to black candidacy with respect to
slating of candidates, filing fees, obstacles to qualifying, access (of) voters (to) polling
places, or the like.

As you know, Rome did not prevail in the Supreme Court of the
United States.

In an opinion by Mr. Justice Marshall, with two concurring
opinions and three Justices dissenting, the Court upheld the lower
court. It was observed that the changes made by Rome prevented
single-shot voting by blacks, thereby have a retrogressive effect on
blacks' voting power.

In addition to arguing for preclearance, Rome, in a matter of
first impression, sought to bail out from coverage pursuant to
section 4 of the act, and, indeed, the district court found that Rome
had proven the factual predicate therefor, when it said:

[Wie find that no literacy test or other device has been employed in Rome as a
prerequisite to voter registration during the past 17 years.

Nevertheless, it was held that Congress did not intend to allow a
political unit which had not been separately designated to exempt
itself from coverage, even if innocent. In the City of Rome case, Mr.
Justice Powell observed, in dissent, that suchuh an outcome must
vitiate the incentive for any local government in a State covered by
the Act to meet diligently the Act s requirements."

After the decision, Rome submitted its plans for an interim
primary and election to the Justice Department. After some discus-
sion, preclearance was granted and a primary ws held. Two black
candidates offered for the Rome City Commission. One, Napoleon
Fielder, was not only nominated, but he received the highest
number of votes in the contest. In the general election, Mr. Fielder
received some 300 more votes-still the highest-was elected, and
is now well-serving all citizens of Rome. In the school board elec-
tion, the incumbent-appointed-black member also received the
most votes in that race.

Philosophically speaking, if I could convince this body and the
Congress of anything, I would plead, one, for the recognition that,
although racial bloc voting may exist, it is not, I submit, as wide-
spread as perceived, and it does not exist or prevail in all areas of
the covered States.

And, two, the encouragement of single-shot voting by minorities
is, I submit, just as separatist as gerrymanders and is, indeed,
counterproductive to the democratic ideal.

In Rome, for example, as the court held, blacks often hold the
balance of power in elections, and thus Rome's elected officials
have been quite responsive to the interests of the black community.

In short, there has been no true block voting in Rome, because
there has been no impulse for it; the people of Rome have all been
well represented. I am sure there are many other examples of the
inaccuracy of the notion of the existence of racial block voting.

It would appear that the encouragement of single-shot voting by
blacks seriously undermines the considerable influence which
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blacks hold over all candidates. It would compartmentalize the
electorate and divide the community, and political power of blacks
would tend to decline.

Rome proved its innocence of discrimination, but because no
black had been elected, it was irrebuttably presumed to be guilty.
It becomes clear that according to the manner in which section 5 is
now enforced, the effect proscribed by the provision -is the dispro-
portionate result of political processes, rather than disproportion-
ate access to those processes. Indeed, it would appear that a quota
of political success is the goal now sought by Section 5 proponents.

I recently read that Attorney General William French Smith was
calling for practical solutions in civil rights matters in order to
avoid frustration and anger sometimes stemming from mandatory
quotas. He said that the Justice Department has relied too much
on-

Remedial devices * to the detriment of equal opportunity.
Some remedies aimed-at helping those who have been the victims of past discrimi-

nation have themselves come to represent a new kind of discrimination. The frus-
tration and anger resulting from some of those remedies have jeopardized some of
the progress that has been so hard-won.

It would be tragic, having actually achieved so much, if over-reliance on particu-
lar remedies-like mandatory, massive busing and mandatory quotas-were to
spawn a new intolerance in place of growing good will.

If the act is to be extended, and good will is to grow and intoler-
ance and frustration is to be avoided, then section 5 should not be
extended. If section 5 is to be extended, then it should apply
nationally, and section 4 should be amended to allow exemption by
political units which can prove their innocence. If the democratic
ideal is to be fostered, then the bottom line to seek is not necessar-
ily representatives but representation.

I thank the chairman.
Mr. EDWARDS. I thank you, Mr. Brinson. The gentleman from

Illinois is recognized.
Mr. WASHINGTON. Yes, Mr. Brinson. I came in late, but I gather

what you're saying in all of this, is that all is peaceful and quiet in
Rome, because of the Voting Rights Act.

Mr. BRINSON. The District Court for the District of Columbia
made a finding that there was a very benign racial situation in
Rome. Yes, I would say that is true.

Mr. WASHINGTON. It disturbed me to discover that over a period
of 17-odd years that there have been a number of ordinance
changes in the city of Rome, and the Attorney General had not
been involved, had not been apprised of any of it. Were you in
office during that period of time.

Mr. BRINSON. Not as there were changes, as a matter of fact, Mr.
Washington, but I can certainly explain.

Mr. WASHINGTON. I would hope that you would. If this act has
been in effect for 15 or 17 years, and Rome had about 60-some-odd
ordinance changes affecting voting rights within the confines of
that city over the period of that time, and the Justice Department,
contrary to the clear mandate of the statute and also notice served
upon all covered jurisdictions, had not been apprised of the
changes, it seems to me in the first place, your hands are not clean.
Second, that is an argument for the extension of the act, because
there has been no compliance. Can you explain it.



213

Mr. BRINSON. Yes. I anticipated that question. I think it is legiti-
_ mate. The question fails to understand the history or, as it has
- been called, the evolution of the act.

Mr. WASHINGTON. Before you proceed, the Justice Department
did notify you after the passage of the act that you had to comply
with the requirements of the notice?

Mr. BRINSON. I frankly don't know. I don't think it did, Mr.
Washington, frankly. That was in 1965, I became city attorney in
late 1968, after the major electoral changes took place; however, I
would call attention to the committee that although section 5 was
a valid part of the law when it was passed, the Justice-Department
was enforcing the other provisions at the time, and as has been
recognized by the Supreme Court itself, the section 5 provision was
not enforced, was rarely at all enforced. I think there were less
than 500 submissions in the first 6 years or 5 years of the existence
of the act.

The turning point was the Allen v. Board of Elections decision in
1969. It was not until 2 years after that decision that the Justice
Department implemented any regulations to tell the jurisdictions
how to make a submission. So that in September of 1971, those
regulations were issued. It was not until about the middle of 1972
that the notice-the only notice I ever remember receiving was
received from the Justice Department. And also as of 1970, it was
not known that annexations were to be submitted, and that did not
occur until the Perkins decisions of 1971, that annexations, were
considered covered.
__ Mr. WASHINGTON. Are you saying that you don't understand the
act or you had other things to do, other than to comply with the
provisions for notice?

Mr. BRINSON. There are many things to do in the local govern-
ments; that is very true. As I say, quite frankly, there was not an
understanding of that. There was no enforcement by the Justice
Department. There were no regulations to tell you how to make a
submission. It was not known what had to be submitted. Most city
attorneys that I knew did not submit, because they did not think
that things were discriminatory. As a matter of fact--

Mr. WASHINGTON. It wasn't a question 'of whether they were
discriminatory or not; was it? Wasn't the notice of change due,
periodT I don't think the Federal Government was relying upon the
good graces of the city fathers of Rome to determine whether or
not something was discriminatory, were they?

Mr. BRINSON. Mr. Washington, as I say, that particular part of
the Voting Rights act was not enforced at all. It was not even,
really, I don't think city attorneys and city officials or the person
who necessarily had to submit, was even aware of it until it
became reemphasized in 1969. And more so in 1971. At that time
was when section 5 became the real instrument, the real emphasis
of the Justice Department. Before that time, the other provisions of
the act were what the Justice Department utilized.

Mr. WASHINGTON. It is my understanding, Mr. Brinson, that
notwithstanding the fact that there may have been some confusion,
that you did not submit your annexation, notice of annexations,
until about 1971.

Mr. BRINSON. No, sir, as a matter of fact, it was later than that.
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Mr. WASHINGTON. 1974?
Mr. BRINSON. Late 1973, when we first had acted. And the

reason-I can give you a number of reasons. No. 1, as I say, it was
not known that annexations had to be precleared until the Perkins
decision in 1971.

Mr. WASHINGTON. What did you think had to be precleared?
Mr. BRINSON. We didn't know exactly.
Mr. WASHINGTON. You knew something had to be precleared?
Mr. BRINSON. Well, we did, but as I say, the matter--
Mr. WASHINGTON. What did you think had to be precleared?
Mr. BRINSON. Something such as some change which would clear-

ly have an effect or cause discrimination on minority voting.
Mr. WASHINGTON. In your opinion.
Mr. BRINSON. Well, that was the general feeling. At the time the

emphasis was on seeing that registration was enforced, that there
was no obstacle to registration or voting, and that was the initial
emphasis of section 5.

Mr. WASHINGTON. Well, I'm pretty certain that the Justice De-
partment maintained that notice was given to all the jurisdictions
covered. It seems to me as I said before, you come here with
unclean hands, deliberately not complying with simple aspects of
the requirements of the act, causing the Justice Department to
have to do the work itself and thereby costing the taxpayers more
money than if you had just given notice, you might have saved
those funds.

It seems to me, you defeat your case when you come here and
say that you want to expand the act nationwide. Clearly, what is
required, at least at this point, is to make certain that the covered
jurisdictions comply, not with what they consider to be their func-
tions, but what the law clearly states. Part of that is notice, and
you did not do it, nor did your predecessors, and you cause undue
delay, hardship and a lot of other things, perhaps, that we don't
know about in this whole matter.

.yield the balance of my time.
Mr. EDWARDS. The gentleman from Illinois, Mr. Hyde.
Mr. HYDE. Do you know of any other agencies of government

that impose mandatory duties on local governments that don't
issue rules, regulations, forms, letter of transmittal, instructions?
Don't most agencies of government, when something becomes law,
don't they issue regulations and tell you how to comply with them.

Mr. BRINSON. Absolutely, Congressman.
Mr. HvDE. If you were to propose a change in the law, what

would you have done, put it in an envelope and say "Department
of Justice, Washington, D.C."-I suppose-"Dear Sir, we propose to
change this law. Your comments would be appreciated." Something
like that.

Mr. BRINSON. I suppose.
Mr. HYDE. I don't justify what was done. It was the law, and it

should have been enforced. And it was the job of the legal depart-
ment of every covered municipality, maybe to seek out some an-
swers. I think it may have been treated less seriously than it
should have been.

Mr. BRINSON. I would acknowledge that. That is probably true,
Congressman Hyde, but that does not change the reality of what



215

occurred. It was not from any recalcitrance on the part of local
officials.

Mr. EDWARDS. The Chair will declare a recess of about 30 sec-
onds.

[Recess.]
Mr.- EDWARDS. The committee will come to order. The gentleman

from Illinois is recognized.
Mr. HYDE. Since you have been implementing this law since

1971, would you say?
Mr. BRINSON. I would say that is a pretty good starting day. That

is when the Justice Department issued its regulations; yes, sir.
Mr. HYDE. So regulations were not issued by Justice until 1971?
Mr. BRINSON. The latter part of 1971.
Mr. HYDE. And from that time until now, have you been pre-

clearing everything?
Mr. BRINSON. Everything; yes, sir.
Mr. HYDE. And you have had court findings that you are not

discriminating, but there is no way you can get out from under it;
is that right?

Mr. BRINSON. That's correct.
Mr. HYDE. How long do you think a jurisdiction should be kept

under preclearance, because of a previous history of misconduct
and voting rights abuses? What is your opinion as to the length of
time that special preclearance provision should apply to that juris-
diction?

Mr. BRINSON. To give you a number would be arbitrary, I think. I
think the bottom line again is when you show by your activities
that the requirement is no longer justified, and that is what the
city of Rome did. As a matter of fact--

Mr. HYDE. For 10 years now, not 17. You really didn't get into
the act until about 1971.

Mr. BRINSON. That's correct. If the Congressman pleases, the
proof in the court, in particular, in the city of Rome's case, went
beyond that and proved it was 17 years and, as a matter of fact,
there had been no literacy tests used in Rome for over 40 years,
and that wasproven.

Mr. HYDE. Your community is more white, in terms of population
than black?

Mr. BRINSON. Very much so. It is about 80 to 20?
Mr. HYDE. And you have elected black officials in your communi-

ty?
Mr. BRINSON. We have. Now I must be accurate on that. We had

not, as of the time of our case. There had been no elected black
official, but only about four had run in the previous 15 years.
There were appointed black officials, however.

Mr. HYDE. One of our witnesses made the statement that I do
not trust a white man in the South to watch over my rights." I
would draw from that statement that there is no time in the world
that any local community or State could bail out from under the
provisions from this act, so long as it is being administered by
white people. Would you accept that statement?

Mr. BRINSON. As long as that predisposition exists, that's correct.
There would be no way to escape the severe sanctions of section 5.
Moreover, I might add that a similar statement was made by a

83-679 0 - 82 - 15 (pt.1)
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member of the U.S. Justice Department to a Federal court in
Atlanta. That is-that exacerbates the situation when that sort of
an activity takes place.

Mr. HYDE. And it makes you want to give up trying; doesn't it? If
you're in the box and can't get out, then why try to get out?

Mr. BRINsON. Well, sure. As I say, especially in the context as
the city of Rome was found to be, as it's black citizens testified, this
was the testimony of the black citizens, that the city of Rome's
government is and has been for years extremely-the court said
'Quite responsive to the interests of the black community."

Mr. HYDE. The statement is made that these jurisdictions are
observant of the law, and as good as you are, because of the law.
And that if we take the law away, if we repeal the law, you will
regress. There will be no sanction to keep your jurisdiction, mean-
ing those covered automatically by preclearance, to. keep your feet
to the fire, and keep you observing the voting rights of your black
citizens.

What is your response to that?
Mr. BRINSON. Our response to that is, I have no objection to

there being sanctions, if one's voting rights are violated. Of course,
we all know that there existed prohibition against it for quite some
time, and that is in the 15th amendment; however, I have no
objection to sanctions. I think the sanctions should be applied, not
just to Georgia and not just to the city of Rome. I think it should

applied universally. I also say this, I don't think section 5 is a
sanction. It has been called a prophylactic measure, and I don't
think it's justified. I think it is burning down the barn to kill a
mouse.

I think if Toliver County, Ga., or Stuart County, Ga., if they are
violating the rights, they ought to be punished or penalized in some
way, but not Rome. Not Rome, Ga., that has proven itself not to be.
and is entitled to some positive reinforcement of its good activities.

Mr. HYDE. Even though you are white, and even though you are
a Southerner?

Mr. BRINSON. That's right.
Mr. HYDE. I have no further questions.
Mr. EDWARDS. The gentlemen from Wisconsin, Mr. Sensenbren-

ner.
Mr. SENSENBRENNER. I have no questions.
Mr. EDWARDS. The gentlewoman from Colorado?

- Mrs. SCHROEDER. I have a brief question or two. Isn't it true that
there was no one in the lawsuit that you are talking about that
was representing black voters?

Mr. BRINSON. That's correct. There was no private plaintiff.
Mrs. SCHROEDER. And isn't it also true that the Department of

Justice really was just arguing on the effect of the charges? They
didn't really try to disprove purpose?

Mr. BRINSON. They admitted that there was no discriminatory
purpose in any of our activities. No racial motivation in any of the
activities.

Mrs. SCHROEDER. Well, my understanding was, they really did
not make that finding of fact, that the proof was not really that,
that the proof was rather that it was based on Rome's statements;
no one really questioned the statements that the city made.
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Mr. BRINSON. Oh, no, Mrs. Schroeder, that's not true. There were
some 17 depositions taken in the case of all the-of black leaders,
of commissioners.

Mrs. SCHROEDER. But there is no one on the other side arguing
the other way, and under section 5 they don't have to prove intent.
It is just the effect of the charge that they need to prove. Isn't that
right? '

Mr. BRINSON. Of course, the City of Rome case had a number of
points in it, and one of ours was that Congress did not have the
power to go beyond the substantive provisions of the 15th amend-
ment, the same way the City of Rome was decided was to require a
purpose. We argued that there was neither discriminatory purpose
nor effect. The court found that there was no purpose but said that
there was effect.

Mrs. SCHROEDER. I guess the way I interpret section 5 is that
once the Department of Justice shows a discriminatory effect,
that's it. They don't have to go into intent.

Mr. BRINSON. Not necessarily. We also argued that the way that
the statute should be interpreted would be to first look and see if
there is any racial motivation in any of the electoral changes. If
there is, then per se, it is an invalid act.

Mrs. SCHROEDER. It's awfully hard to prove that. I think we all
know that. We're going through reapportionment ourselves, and it
is very hard to know what is going on in the back room as to
motivation.

Mr. BRrNSON. That's true, the motivation can be hidden, but
there are ways to prove it circumstantially shorter, but that's
incredibly difficult. I have always understood that the Voting
Rights Act, in section 5, said that you looked at the effect and you
don't get into the intent, because that is just too fuzzy, too hard,
and so you may have testified to that extent, but you don't make
that finding. It just was the effect.

Mrs. SCHROEDER. Was the effect discriminatory or wasn't it?
Mr. BRINSON. As of the ruling in the City of Rome case it be-

comes clear that that is the way the Voting Rights Act can be
administered, by showing effect only.

Mrs. SCHROEDER. In all honesty I think that's what we want
them to do. I don't think we want them going out and trying to
find a litmus paper that they can put in people's mouths and say,
we know what your real intent is. I think that gets a little sticky
and a little tough.

Mr. BRINSON. I understand.
Mrs. SCHROEDER. I also have to say from my perspective I get

very worried about a lot of the people saying they really feel we
can do away with the Voting Rights Act now, that everything is all
fine and everything is terrific. I guess part of my feeling about that
is seeing many things that I cared about, affirmative action, equal
employment opportunities, and all sorts of things, appearing to go
down the chute. I thought we had won a lot of those battles, and it
is fascinating how fast the clock can turn back.

So I was appreciative of your statement that you did not know
how many years, you would not set a time certain saying that after
so many years you would assume all racism is gone or sexism is
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gone or whatever. Bad habits from the past that were not either
way, but that's how it happened.

So you really do not-you're one of those that say after a couple
of years if you prove it, you get out.

Mr. BRISON. Yes; that's correct. I think it would be arbitrary to
do that. I think different locations may have more success than
others. I think, as I say, the measure of proof is what is the bottom
line, and that is what Rome did in its case.

Mrs. SCHROEDER. I guess that's still what I'm quarreling with you
about. I don't think there was a measure of proof. I think they just
looked at the effect. They did not say that you proved your case,
that you did not have the intent to discriminate.

Mr. BRINSON. Mrs. Schroeder, let me also get into the-it's
almost a question of semantics, but what is effect. I think there is a
big argument on what is retrogressive effect. I think you will hear
from other witnesses about that. There are different interpreta-
tions of what is a discriminatory effect. I know the committee has
probably considered already, or will consider, whether or not, the
at-large voting system for instance, is indeed detrimental to minor-
ities. I think there is a legitimate argument on both sides.

What is effect, and that is one of the problems that we in the
covered jurisdictions find to be somewhat troublesome. That is
dealing, first of all, with the Attorney General's Office. We must
accept the political orthodoxy of that office in our dealings with
them because there is no adversary proceeding. There is no con-
frontation. There is nothing but that office's argument on what is a
discriminatory effect and we may disagree. And that effect may
vary from jurisdiction to jursidiction, as I think it did in Rome.

Mrs. SCHROEDER. I cannot imagine any jurisdiction coming in and
saying, oops, you're right, you caught us. I would think any jursi-
diction would probably disagree on effect.

Mr. BRINSON. You would like to think also that the jurisdiction
would have considered it before the passage. They would have said,
look, we are passing this; it is for the good of all, and it is not
discriminatory in either purpose or effect. I would like to see that
predisposition about the South, about also, that yes, whatever we
are doing, I'm not up here testifying so that we can all go back to
some kind of discriminatory practice.

Mrs. SCHROEDER. I understand what you're saying. I think we all
wish that were happening everywhere. Sometimes wishes don't
come true.

Thank you.
Mr. EDWARDS. The gentleman from California.
Mr. LUNGREN. I have no questions.
Mr. EDWARDS. Mr. Brinson, if the committee went to the city of

Rome and had a 'hearing and invited the leaders of the black
community of Rome, how would they testify?

Mr. BRINSON. Well, as a matter of fact, Mr. Edwards, let me
suggest this. First of all I would tell you that I think there would
be the perception on about 50 percent of the black community, a
feeling that they could not be elected under any system in the city
of Rome because it is only 15 percent black voters.

I think 80 or 95 percent of them, however, would tell you that
the city of Rome's government has been extremely responsive to
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the interest of "he black community. I think the impossibility of
elections has been disproven in the most recent election of the city
commissioners. Mr. Fielder, who received not just enough votes to
win in the election which we had after the decision of the court,
but he received the highest number in the city, and he had been
appointed by the city of Rome upon a vacancy prior to this elec-
tion, so he was an incumbent. However, his appointment was
brought about when a vacancy 'occurred on the city commission,
and the city commission asked the leaders of the black community
to submit a list of names from which they would like to see
someone appointed, and he was on the list, and he was appointed.

I think he would tell you that black voting does not exist and
with respect to staggered terms, I spoke with him last night and,
incidentally, Floyd County, which is the county in which the city of
Rome lies, recently passed an act in the general assembly allowing
for staggered terms, and it is before the Justice Department now.

Some member of the Justice Department called Mr. Fielder and
he spoke with me about it and he said I told them that I thought it
is the greatest thing in the world. I don't think it is discriminatory.
It is something that is needed because we don't need a bunch of
greenhorns in the government every time that an election comes
around.

So Mr. Fielder recognizes the value of staggered terms, for in-
stance, and does not feel it is discriminatory in Floyd County. So
that I hope would answer your question as to how the minorities
would feel.

Mr. EDWARDS. Did you change your system from plurality to
majority votes for election of commissioners? The commission from
at large?

Mr. BRINSON. That's correct.
Mr. EDWARDS. And they have to get a majority vote?
Mr. BRINSON. They do not know. As of the Supreme Court's

decision it is a plurality vote.
Mr. EDWARDS. The city tried to require a majority vote?
Mr. BRINSON. Yes, sir.
Mr. EDWARDS. Don't you think that is open and shut discrimina-

tory?
Mr. BRINSON. No, sir, I don't, and let me suggest something to

you, Mr. Chairman. I do not think that everybody recognized that,
everybody that should. It is now recognized as possibly a discrimi-
natory feature. But that has come about in later years, and not
when the Voting Rights Act was passed, and I'll give you an
example of that.

In 1968 the Georgia municipal election code was passed by the
State of Georgia which was a statewide act controlling electoral
procedures for municipalities. In that act there was a majority vote
provision, numbered post provision and a staggered term provision.
And that act was submitted by the Georgia Attorney General to
the Justice Department in about 1969. It received preclearance. I
do not think that, quite frankly, that at the time that it was
recognized that that was the kind of device that the Voting Rights
Act was designed to prohibit. I think that it is imperative that this
committee, with respect to the history of the progress of the en-
forcement of the Voting Rights Act, get it into perspective, and
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when we talk about not submitting and having gone for 6 years
without submitting, even though the law requires it, the truth of
the matter is that no one knew that it needed to be submitted.

Mr. EDWARDS. Mr. Brinson, are you really suggesting that for a
city that you claim has a good record, like Rome, that there should
be a bailout provision in the Voting Rights Act, isn't that what you
really think should happen? Or do you-

Mr. BRINSON. That would be my fallback position. I think that
the preclearance provision is too much of a trivial burdensome
administrative provision as the Justice of the Supreme Court has
said, and if you impose sanctions as far as I'm concerned, if there is
discrimination against voters, put the officials in jail, but don't
make us submit every little time we annex somebody's house into
the city limits. Every time we change from an area called Popsco to
Scant's Corner-for a polling area. I submit that it's too much to
impose on every little school district in every city in every county
in the covered States.

Mr. EDWARDS. But speaking as a representative of the city of
Rome, you would like to see a system whereby Rome could bailout?

Mr. BRiNSON. Yes, sir. If section 5 is to exist.
Mr. EDWARDS. Why do you go further then and speak for all of

Georgia and all of Louisiana and all of Mississippi?
Mr. BRINSON. I just personally had-my perception of those areas

is that it is not the violations and the existence of racism and the
n xistence of racial bloc voting. It is as widespread as might be
perceived here. I think yes, there are definitely some bad places
there. There are some bad apples There are some areas that need
Federal examiners as far as that is concerned, Federal inspectors,
Federal overseers, but my city should not be held hostage because
of those transgressions of those areas.

Mr. EDWARDS. Why isn't your testimony just that you think
there ought to be a bailout for cities like Rome rather than-you're
going the quantum step in saying that all of the South and all of
the covered jurisdictions including parts of California, New York,
should be relieved. That's what you're really saying.

Mr. BRINSON. If a county in California is subject to the Voting
Rights Act, why can't just a county in Georgia be subject to the
preclearance provision rather than the whole State?

Mr. EDWARDS. That's not your testimony.
Mr. BRINSON. Again I'm saying that, as a fallback situation, if

there are areas that you can identify there is this problem, certain-
ly apply all of the sanctions that need to be applied. Certainly I
would be all for that.

Mr. EDWARDS. Thank you very much. Do counsel have questions.
Mr. HYDE. I'm confused about the black population of Rome. You

make a statement like that which we expect to receive shortly
from Mr. Bond, I guess 30 percent black population is a correct
figure. He has piped in 40 but the staff told me that is a misprint.
It should be 30. You have said 15 percent. Now, which is it?

Mr. BRINSON. It is about 23 percent the population. The voting,
registered voters, is about 15.5 percent. The voting age population
is 20 percent.

Mr. HYDE. Is the voting-is that people of voting age or regis-
tered voters?
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Mr. BkNSON. Voting age is 20 percent. Anywhere from 16 to 18
to 19 percent registered voters.

Mr. HYDE. Of the 20 percent.
Mr. BRINSON. No, all total. As the Court found of all the regis-

tered voters, it varies between 16 or 18 percent, very high registra-
tion rate as the Court found. And the city of Rome's registration
rate, it remained high from 1964 through 1973.

Mr. HYDE. Thank you. Thank you, counsel.
Ms. GONZALES. Mr. Brinson, I have a number of followup ques-

tions based on the discussion that has occurred here. First off, you
mentioned the election schemes that had been precleared at the
State level by the Georgia municipal code. Wasn't that code basi-
cally saying that local governments could enact any of the follow-
ing procedures such as staggered terms, or whateverIt was author-
izing legislation, is that not so?

Mr. BINSON. It did both, I believe, Ms. Gonzales. I believe the
way the language read was that it said that any city that now has
or may in the future may have a majority vote requirement shall
do so and so and so and so.

So in effect what it was, it appeared to be an enablement statute,
but also endorsed the present existing charters that require a
majority vote.

Ms. GONZALES. My understanding was when the Department of
Justice precleared that, and this is true whenever they preclear
any other State enabling legislation, they precleared in the ab-
stract because nobody is saying that staggered terms in these kinds
of election procedures in and of themselves are discriminatory. The
question is to see what the impact of particular election schemes
will be when they are enacted in a particular locality, so they have
to be looked at in totality. That is the reason why they have to be
submitted once a local jurisiliction enacts that kind of legislation.

Mr. BRINSON. Again putting it into perspective, I would say yes,
that is now the interpretation. I am not sure that was the interpre-
tation in 1973-74.

Ms. GONZALES. Counsel, you're saying that is your reason for not
sending in-because you doubted whether in fact it was necesssary
to do it-not you personally because you said you weren't there-
those kinds of electoral changes.

Mr. BRINSON. That's correct. And the idea of the election change
was having dual registration requirements and items such as that,
literacy tests, poll taxes, that sort of thing is what was deemed at
the time to be the kind of device that was discriminatory, and I
think it was-I don't think it was perceived even by the Justice
Department or any other organization that majority vote was
really a discriminatory device because at the time-the Voting
Rights Act was passed, the emphasis was on registration, and the
act of voting, not on holding office, not on running for office. And
that has been an evolved concept.

Ms. GONZALES. The last point I would make on this is, when
Congress passed the Voting Rights Act, it is true that the poll taxes
and other things you talked about were taken care of. But then they
enacted section 5 because they knew that other unknown election
schemes might be devised, and might have a discriminatory intent or
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effect, which is what section 5's standard of proof is, is that not
correct?

Mr. BRINSON. That's true.
Ms. GONZALES. You mentioned earlier in the discussion with

Congresswoman Schroeder that although it is hard to prove a
motive behind an act such as reapportionment that there are other
ways of proving that circumstantially. Is that correct?

Mr. BRINSON. I think that's correct.
Ms. GONZALES. Could you maybe give us some example of how

that could be done in light of the Mobile decision. It would seem
that in fact a lot of the factors that one could introduce to try to
prove circumstantially that there was a discriminatory intent are
no longer sufficient under the Mobile decision. Maybe you can help
us on that.

Mr. BRINSON. That's true. The Mobile decision did gut the
Zimmer standard. The panoply of factors is no longer available to
circumstantially prove discriminatory intent. So yes, indeed, it is a
difficult burden of proof. I would say this: If you go, if the discrimi-
natory effect is there, and it can be proven,- then the place to do it
is in court, and not administratively, subject to differing political
orthodoxies.

Ms. GONZALES. So you would support Mr. Rodino's legislation to
include intent or effect under section 2 to clarify that that is the
burden of proof-because it is so difficult to prove intent, as the
way Mobile says it, that effect-if it is going to be only a court
situation, then it should be effect as well as intent that is looked
at, because it is so difficult to prove intent.

Mr. BRINSON. No; I would not. And if you want a reason, I will
give it to you. I would not support that type of thing for several
reasons. One, and again, you get off into a tangential problem, and
that again is what is effect, discriminatory effect, over which there
are differing opinions.

And two, the determination should not be made, certainly, ad-
ministratively. It certainly should be made in an adversary pro-
ceeding, if there is some legitimate argument to the contrary.

And three, if you talk about a flood of litigation, that particular
provision would certainly bring on a flood of litigation. As I say,
another tangential problem is what-which has to do with the
discriminatory effect, arguably, is what are you looking for in the
bottom line. Is it group representation?

Ms. GONZALES. Let me ask you, on that point, because you men-
tion that in your statement, to your knowledge, has any-has there
been any litigation where plaintiffs have sought or where the
courts in fact have said anything about the fact that goals under
the Voting Rights Act, goals, in fact, are permissible?

Haven't the courts in fact said that goals are not permissible?
Mr. BRwNSON. Goals?
Ms. GONZALEs. The Voting Rights Act guarantees access to the

political system. So in fact, nobody is asking for proportional repre-
sentation under the Voting Rights Act. Vat is not what it is
meant to do.

Mr. BRINSON. That is not the way it is articulated, but that is the
bottom line, and seems to be the result. It would appear that
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actually what is being looked for, what is the result sought is a
quota, so that the group will be proportionally represented.

Ms. GONZAIS. But that is your conclusion.
Mr. BRINSON. I think there-iseargument to that effect; yes.
Ms. GONZALES. The last issue is-my time is up, so I want a

quick question, and that is-that the recent black commissioner
that you pointed out had recently been elected, was elected under
the system that was in effect prior to your changes; is that not
correct? In other words, during the time that you had a majority
runoff system, no blacks were elected; is that correct?

Mr. BRINSON. That is correct.
Ms. GONZALES. After the court required-
Mr. BRINSON. Only one ran, also.
Ms. GONZALEs. And in fact, when that one ran, didn't he-wasn't

that Rev. Clyde Hill who in fact got the most votes? He ran against
three whites, and he got the most votes of all of them, but once he
had to face the majority runoff situation, he in fact lost to the
white candidate; is that correct?

Mr. BRINSON. That is correct, Ms. Gonzales; however, may I point
this out? In connection with that, one of our present white city
commissioners ran four times before he was elected. And also,
Reverend Hill was a newcomer to Rome. He had never run before.
He had been in Rome only 2 years. And third, even though he had
all of those disadvantages, he garnered 45 percent of the vote in a
city where only 15 percent of the voters are black.

So I would suggest to you that under natural circumstances, if he
ran again, he probably would have been elected on the majority-
vote system.

Mr. EDWARDS. Mr. Boyd?
Mr. BOYD. Thank you, Mr. Chairman.
Mr. Brinson, you have agreed with majority counsel to the effect

that existing law does not suggest the need for future proportional
representation for covered minorities; is that correct?

Mr. BRINSON. I'm sorry, sir; I did not hear you.
Mr. BOYD. You have agreed with majority counsel to the effect

that existing law does not require proportional representation, ap-
plied to covered minorities under the act?

Mr. BRINSON. I don't think it's articulated that way. I think
that's the way it is enforced.

Mr. BOYD. It's the language in title II of Chairman Rodino's bill,
H.R. 3112. Were it to be 'enacted into law, amending section 2,
would it not require, perhaps at the very least, quotas at all levels
of government?

Mr. BRINSON. Yes, I think it would.
Mr. EDWARDS. Are there questions from others of the members?
[No response.]
Mr. EDWARDS. Mr. Brinson, we thank you for your helpful testi-

mony.
Mr. BRINSON. Thank you, Mr. Chairman.
Mr. EDWARDS. We are pleased to have a panel composed of Hon.

Julian Bond, State senator from Georgia; and Commissioner James
Clyburn, who is a South Carolina Human Affairs Commissioner.
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TESTIMONY OF HON. JULIAN BOND, STATE SENATOR FROM
GEORGIA, ACCOMPANIED BY BARBARA PHILLIPS, LAWYERS
COMMITTEE FOR CIVIL RIGHTS UNDER LAW; AND JAMES
CLYBURN, COMMISSIONER, SOUTH CAROLINA HUMAN AF.
FAIRS COMMISSION, ACCOMPANIED BY JAMES RION, STAFF
ATTORNEY, SOUTH CAROLINA HUMAN AFFAIRS COMMISSION
Mr. EDWApDS. We welcome you, Senator Bond and Commissioner

Clyburn. Would you please introduce and identify your colleagues,
and proceed?

Mr. BOND. On my right is Ms. Barbara Phillips of the Lawyers
Committee for Civil Rights Under Law.

Mr. CLYBURN. Attorney Jim Rion is with me, staff attorney for
the State Human Affairs Commission.

Mr. BND. Thank you for the invitation to appear before this
subcommittee to urge you and the Nation to reaffirm our historic
commitment to opportunity for all citizens. This commitment is
stated most succinctly in the Constitution, which declares that the
right of citizens of the United States to vote shall not be denied or
abridged by the United States nor any State on account of race,
color, or previous condition of servitude. There is no more basic
right provided than the right to vote. The Voting Rights Act is the
most powerful mechanism black Americans have guaranteeing this
most basic right.

As John Lewis, the former head of the Voter, Education Project
and a fellow Georin, has said, "The Voting Rights Act is the last
blood of black political progress." As much as any other black
elected official in Georgia, I understand the meaning of the state-
ment.

Between 1965 and 1967, 1 suffered much affront to myself, my
family, and was continually under attack by the almost all-white
Georgia General Assembly.

For those of you who may not recall, let me refresh your recollec-
tion. In 1965, I was elected as a representative from District 126 to
the Georgia General Assembly. Because of my opposition to the
racist war being waged in Southeast Asia, the assembly refused to
allow me to take my seat. I appealed the action by the white-
controlled Georgia General Assembly all the way to the U.S. Su-
preme Court. It was not until 1967, after the Court had ruled in my
favor-and after I had been reelected twice-that I was finally
allowed to take my seat ad exercise my constitutional rights.

I would be pleased today, Mr. Chairman, if I could state that
both the 15th amendment to the Constitution and the Voting
Rights Act had achieved their goals, and as such did not require
the continuous attention of this distinguihed body; however, the
evidence does not support such a conclusion, neither in my home
State of Georgia nor elsewhere in the South.

There has been p since the Brown decision and since the
passage of the Voting Rights Act in 1965. There are abundant factsto prove this Progress. But despite some impressive figures, the
evidence shows that many white Georgians continue to frustrate
efforts by blacks to exercise effectively the franchise, just as they
frustrated my right to serve as an elected official.

I would like to introduce into the record, Mr. Chairman, a series
of articles which appeared in the Atlanta Constitution in December



225

of 1980, detailing the experiences of blacks in Georgia in their
attempt to exercise the right to vote.

Mr. EDWARDS. Without objection, they will be received. (See pp.
279-301.)

Mr. BOND. The tactics discussed show that many white Georgians
intend to continue to prevent full participation in the political
process by minority citizens.

In case you doubt this intent, let me remind you of Georgia's
redistricting controversy in 1970. As you may recall, the Georgia
General Assembly submitted a plan that was further resolved in
court. The initial plan was fashioned in such a manner to prevent
the predominantly black metropolitan Atlanta area from choosing
a Congressman that would be a reflection of that area's social,
economic, and racial composition. In addition, the plan called for
multimember State legislative districts. This type of redistricting
has historically precluded full participation by minorities in the
political process.

It was only after several interventions by the Justice Depart-
ment, through use of the preclearance provisions of the Voting
Rights Act, and ultimately the courts, that the Georgia redistrict-
ing plan was finally completed. As a result, former U.N. Ambassa-
dor Andrew Young was elected to this distinguished body, the first
black Congressman from Georgia since Reconstruction. Georgia
added seven black representatives to the State House.

Since 1965, the State of Georgia and its political subdivisions
have continued to subvert both the spirit and the letter of the
Voting Rights Act. In Georgia alone, there have been nearly 400
nonsubmissions of State acts that had the effect of diluting black
voting strengh. In addition, we are just now beginning to discover
untold numbers of local ordinances and enactments which have
never been submitted for preclearance.

For example, enactment applying to the city of Mulltree, Geor-
gia, has passed, mandating a majority vote requirement that clear-
y diluted minority voting strength. This was never submitted for

preclearance, in spite of large protests from blacks in the county,
NAACP, and eventually, on May 10, 1977, a district court three-
judge panel enjoined for failure of the city to comply with section 5
of the VotingRights Act.

This nonsubmission process is not limited just to the State of
Georgia. According to a 1978 study by the General Accounting
Office, this same pattern of nonsubmissions is true in the other
covered jurisdictions, and particularly in the Southern States.

I want to emphasize that many examples of nonsubmissions that
will be cited in my testimony have occurred since this act was last
renewed. There have been nearly 400 documented nonsubmissions
of State acts that affect minority voting rights in Georgia.

According to court rulings, it was the intent of Congress that all
electoral changes be precleared as a determination of the impact
on minority voters. It appears that many jurisdictions in the State
of Georgia and Alabawa arbitrarily and illegally exempted their
jurisdictions from compliance. Many of the changes that were not
submitted were in fact the kind of electoral schemes that seriously
diluted the black voting strength. Many of these nonsubmissions
have had a dramatic effect on minority voting.
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The changes most often not submitted are in the areas of annex-
ation, changes in electoral schemes including staggered terms,
numbered posts, majority voting requirements, and converting
from district to at-large election schemes. Let me cite a few exam-
ples in some of the counties in Georgia. Morgan, Early, Clay,
Miller, Pike, Dooly, and Calhoun Counties-to name just a few-
changed election procedures but failed to submit these to the Jus-
tice Department.

In five of these seven counties, blacks constitute 40 percent or
more of the population. Prior to enactment of the Voting Rights
Act these . jurisdictions maintained district elections, and a low
black registration rate. After passage of the act, and after in-
creased black registration, county officials converted to at-large
elections for all county commission and board of education posts.

Not one of the counties submitted these changes for preclear-
ance. It was only after litigation was initiated by private citizens
that these jurisdictions were forced to revert to their pre-1965
election procedures and comply with Federal law.

In Terrell County, the members of the board of education had
historically been appointed by the grand jury system. After passage
of the act in 1965, the system of selecting board members was
changed to at-large elections. This resulted in a seven-member
board, all of whom were white. None had children in the public
schools, and the superintendent and one school board member sent
their children to all-white private schools.

A lawsuit wap initiated under section 5, which resulted in a
return to the grand jury appointment system. Eventually, two
black residents were appointed to the county board of education.

Terrell is a county where 91 percent of the pupils are black; 60
percent of the residents are minorities. This school board's success
can be directly attributable to the use of the preclearance provi-
sions of the act. Incidentally, the Terrell County grand jury had to
be integrated, through another court order.

In Henry County of Georgia, the county commission and school
board switched to at-large elections after the passage of the act.
Blacks ran for both boards on several occasions, but consistently
lost to white block voting. Neither of the at-large election changes
were submitted for preclearance until 14 years later, and then only
because lawsuits were initiated by blacks against both the county
commission and the board of education in December of 1979 to
force county officials to comply with the preclearance provisions of
section 5.

As a result of two consent orders in the consolidated case, single-
member district plans were adopted, and one of the newly created
districts had a majority black population. In the 1980 elections, a
black was elected to the school board for the first time, and a black
candidate narrowly lost a seat on the county commission, by less
than 100 votes.

In Pike County, Ga., county officials utilized district election
schemes until a black candidate sought office and made it into the
runoff. Following the minor success, the local legislative delegation,
all white, proposed and had passed by the Georgia General Assem-
bly as a local bill an at-large election scheme. There was no sub-
mission of this legislation to either the Justice Department or the



227

"U.S. District Court for the District of Columbia, as required and
mandated by the Voting Rights Act. This county conducted illegal
at-large election in 1972, 1974, and in 1976.

In February 1978, the Justice Department requested the submis-
sions of the at-large change. The county conducted elections illegal-
ly under the scheme in August 1978, despite the request from
Justice for submission. The response to the request was not made
until 1979. The Justice Department then entered a timely objection
to the at-large election change.

In Albany, Ga., city officials annexed seven tracts of land to the
corporate limits without submitting the change. Investigations by
local black officials found that 90 percent of the people living in
the annexed area were white. The local NAACP objected to the
annexation under the preclearance provision. They further charged
that the action would dilute the voting strength of black citizens in
Albany.

Beyond the court challenges, nonsubmissions, objections by the
Justice Department, there are other means utilized to intentionally
prevent minorities from exercising their full franchise.

For example, in Taliaferro County, Ga., the birthplace of Alexan-
der Stephens, Vice President of the Confederacy, county officials
employed a unique method of absentee voting. Generally, candi-
dates running for office, or their campaign helpers, bring along
applications for absentee ballots on visits to households. Potential
voters are asked whether they would like the candidate or the
candidate's assistant to deliver the ballot later. The form is then
filled out so that the absentee ballot is mailed, not to the voter, but
to the candidate or the campaign worker. The candidate or cam-
paign worker takes the ballot to the voter, often waiting while it is
filled out, and if necessary assisting illiterate voters.

Miss Lois Richard is the white chairwoman of the Taliaferro
County Commission, and has said publicly that if you don't play
this game in Taliaferro County, you might as well not get in the
race.

Another interesting aspect is the number of absentee votes that
appeared after the passage of the act and after a major black voter
registration drive spearheaded by Dr. Martin Luther King, Jr., and
former U.N. Ambassador Young. Taliaferro County at its most
recent election had 500 absentee ballots cast. The official 1980
census lists the total population of the county as 2,132. In 1980 the
county had 1,746 registered voters, or 85 percent of fhe total popu-
lation.

- In--an election turnout last August, 1,545 persons participated.
This meant a turnout of better than 90 percent. Statewide the
Georgia voter turnout was about 42 percent. Interestingly enough,
Taliaferro County is a county in which blacks constitute over 64
percent of the total population and have yet to elect a black to
public office.

The lack of true minority representation in governing bodies at
all levels frustrates efforts to register blacks to enable us to fully
participate in the electoral process in a meaningful manner. As one
local black citizen, Mr. Roy Hughley, states in a series of articles in
the Atlanta Constitution: I am 42 years old. This voting rights
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abuse has been going on all of my life. If it has not changed now,
maybe there will not be an _ change.To support Mr. Hughley s contention, let me cite you some facts
about the real progress in Georgia in guaranteeing voting equity-
for all citizens, the most recent renewal of the Voting Rights Act.

In 1975, the year of the act's renewal, blacks represented 2.3
percent of the total number of elected officials in Georgia. In 1981
we represent 3.7 percent, slightly more than a 1-percent increase in
6 years.

In 1975 there were 2 black State senators, 19 representatives in
the Georgia House. In 1981 there are still 2 black State senators,
both from Atlanta, and only 20 representatives, a grand increase of
1 representative in 6 years. All but one of these come from major
metropolitan areas. One is from Albany. His election stemmed
entirely from an objection by the Justice Department to Georgia's
redistricting plans for the Albany county area. I may remind you
that Georgia no longer even has 1 black Congressman among its
12-member congressional delegation. This, in a State where the
official 1980 census figures show that blacks make up over one-
quarter of the population.

After knowing these facts, members of the committee, how can
Congress even consider trusting white elected officials in Georgia
to uphold the rights of blacks to effectively participate in the
electoral process when they have continually violated Federal law?
The lawlessness on the part of my fellow elected officials in my
home State has continued unabated since the Civil War, in spite of
efforts by the Congress to guarantee the basic right to vote.

Mr. Chairman, distinguished members of this panel, let us not
forget that most of the progress we have achieved for minorities
has come only after vigorous court challenges or by actions of the
Federal Government.

Let me turn to Rome, Ga., a city that has been held out before
you as free of racial discrimination; as such, one which should be
permitted to bail out from from section 5 coverage. The real Rome,
its surrounding jurisdictions, have a long history of racial discrimi-
nation and resistance to efforts to bring about true racial equality.
This city has a 27-percent black population, according to the 1980
census. It elected its first black elected official only a few months
ago.

Mr. Fielder, the newly elected black commissioner, was only
elected after he was appointed by the all-white city commission to
complete an unexpired term. In addition, the city resisted all ef-
forts to desegregate their public schools until it became apparent
that continued procrastination would not be tolerated.

Coincidentally, after passage of the Voting Rights Act, the city
implemented a litany of electoral changes that would, in any rea-
sonable person's view, dilute the strength of black voters in the
jurisdiction. The changes included reducing the number of wards
from nine to three, converting from single districts to at-large
numbered posts, implementing majority vote requirement, impos-
ing staggered terms. Similar changes were implemented for the
cit s board of education.

t is not coincidental that none of these changes were submitted
for preclearance. Rather, after the department learned of massive
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changes, the city officials coincidentally filed suit to bail out from
section 5 coverage.

As elected officials, members of the committee, we are sworn to
uphold the laws of the land and to faithfully execute those laws in
an equitable and fair manner. A failure by public officials to
uphold the trust bestowed upon us by the citizenry invites lawless-
ness and anarchy.

The city officials in Rome, Ga., knew full well the requirements
of the Voting Rights Act. As such, they were and are obligated by
law to comply with all of its provisions. The Supreme Court has
already upheld the constitutionality of section 5. The Court held
that section 5, with certain other provisions of the act, is an appro-
priate means for carrying out Congress constitutional responsibil-
ities.

If Rome officials were acting in good faith, they would have
completed the necessary submissions and convinced the Justice
Department or the District of Columbia Court here in Washington,
that changes were not discriminatory nor dilutive. Instead they
waited 8 years later to seek preclearance, and then only after the
changes had been discovered by the Justice Department.

The nonsubmissions, in fact, were solely responsible for the
defeat of a popular black minister who attempted, in 1970, to
become the first black elected official in the city's history. The 1970
race for school board seat, Rev. Clyde Hill came out ahead of three
white candidates, but his total effort fell short of a majority. In the
run-off election he was squarely defeated.

Had the city maintained its plurality vote requirement, rather
than an illegal majority vote requirement, Reverend Hill would
have become the first black to get elected to a city post. As it
turned out, an additional 10 years passed before a black was elect-
ed to office.

It can be argued further that Rome is a prime example to dem-
onstrate the effectiveness of the remedies provided to the Voting
Rights Act. Section 5 provisions were able to halt the illegal elec-
toral changes that had been enacted by the general assembly and
implemented by the city, without preclearance at the request of the
local delegation.

In conclusion, members of the committee, let me express my
appreciation for the opportunity to share my views and some perti-
nent facts with you. I urge you not only to continue the act, but to
strengthen and clarify all of its provisions.

I refer to section 2, whose applications as it regards intent has
recently been challenged through action in Mobile v. Bolden. I urge
you to make your intentions that relate to that provision perfectly
clear by adopting the effects standard, as proposed by the distin-
guished chairman of this committee, Congressman Peter Rodino.

I also urge you to steadfastly support the retention of section 5
as it is presently implemented. To retreat from the full protections
provided by section 5 would be a-step backward, particularly in the
State of Georgia. The substitutions offered by-the substitute of-
fered by Congressman Henry Hyde is not sufficient to protect the
gains registered by blacks in the last 16 years, and will abort the
progress made to date.
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The Congressman's bill would eliminate section 5, as well as the
section 4 triggering mechanism, and in their place provide for
judicial remedy with the discretion of local district court judges. I
am absolutely convinced that if a judicial remedy were substituted
for the more effective administrative remedy, local officials in
Georgia and elsewhere would immediately implement the nonsub-
missions that private citizens and their attorneys have successfully
forced jurisdictions to abandon.

I urge you not to compromise on a right as basic as the right to
vote. In regard to those who call for total coverage of all 50 States,
I can only say that the act already has national application. Ac-
cording to the Government Accounting Study, Voting Rights Act
enforcement at least some parts of 30 of the 50 States are subjected
to some provisions of the act. The Justice Department can initiate
suits under the Voting Rights Act in any of these States.

It is within these covered jurisdictions where its implementation
has been most needed, in order to guarantee the inalienable right
of all citizens to vote. It is no coincidence that since the passage of
the act in 1965, a significant number of counties and municipalities
that had district elections and plurality vote requirements sudden-
ly changed to it-large and maejority-vote requirements. It is also not
coincidental that most of the changes were not submitted for pre-
clearance, and a substantial number of these changes occurred in
jurisdictions with large minority populations.

I submit, Mr. Chairman, that my home State is not now pre-
pared to fully guarantee and protect the rights of its minority
population, a near third of Georgia's total citizenry. I see little
effort by elected officials to encourage blacks to register and par-
ticipate in the electoral process. In fact,-in 1980 in many of the
counties in Georgia, double registration was still required to par-
ticipate in city and county elections. It poses an additional burden
on working-class blacks and whites to register twice in the same
county in order to participate in both municipal and county elec-
tions.

Please rest assured, members of the committee, that when I call
for the renewal of the act, I am not asking for myself. I will not in
this period of history and beyond be denied that right, nor will the
members of this distinguished body, not even those minorities like
Congressman Leland of Texas and Garcia of New York. None of us
will have that franchise threatened.

When I call for the renewal of the Voting Rights Act, I call for it
so that Mr. Roy Hewley of Pike County, Ga., Mr. Calvin Turner
and Dr. Marilyn Stewart of Taliaferro County, Mr. George Latt of
Sparta, as well as Senator Sam Nunn and Mack Mattingly will be
guaranteed their right to vote and their right to full participation
in the American political process.

Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you, Senator Bond; and without objection,

all of the material in the entire statement will be made a part of
the record.

[The complete statement follows:]
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TEwIMONY or SENATOR JULIAN BOND, MZMBER or GOxRGIA LEGISLATIV BLACK
CAUCUS, AND PRESIDENT O THE ATLANTA BRANCH NAACP, AND A MEMBER O
THE BOARD or DItzcross or THz NATIONAL NAACP AND THE VOTER EDUCA-
TION PROJEr

Thank you Mr. Chairman for the invitation to appear before this subcommittee to
urge you and other distinguished members of this panel to reaffirm this nation's
commitment to equality of opportunity to all its citizens. This commitment, stated
most succinctly in the Constitution, declared that "the right of citizens of the
United States to vote shall not denied or abridged by the United States or by any
state on account of race, color or previous condition of servitude."

There is no more basic right provided by the Constitution than the right to vote.
And the Voting Rights Act (VRA) is the most powerful mechanism black folks have
for guaranteeing this most basic right. As John Lewis, the former head of the Voter
Education Project and a fellow Georgian pointed out, "The VRA is the lifeblood of

.black political progress. . ." I
Perhaps I, as much as any Black elected official in Georgia understand the

meaning of John Lewis' statement. For between 1965 and 1967 I suffered much
affront to myself, my family, and was continuously under attack by the almost all.
white Georgia General Assembly. For those of you who may not know, let me
refresh your memory

In 1965, I was duly elected as a representative from District 126 to the Georgia
General Assembly. However, because of my opposition to the racist war being raged
in Southeast Asia, the Assembly refused to allow me to take my seat. I appealed the
action by the white-controlled Geori'a General Assembly-all the way to the U.S.
Supreme Court. But it was not until 1967, after the court had ruled in my favor,
that I was finally allowed to take my seat and exercise my constitutional rights.

I would be extremely happy today if I could state that both the 15th Amendment
to the U.S. Constitution and the Voting Rights Act had achieved their goals, and, as
such, do not require the continuous attention of this distinguished body. However,
the evidence does not support such a conclusion in my home state of Georgia or
elsewhere in the South. Inow there has been progress since the Brown decision,
and since the passage of the VRA in 1965. There are facts to prove that progress-
the elimination of the literacy tests; the increase in the number of black elected
officials (from less than 40 prior to 1970 to 250 in Georgia in 1981); and a large
increase in the number of Georgians registered to vote (from less than 300,000 in
1966 to approximately 450,000 in 1981).

Despite these impressive figures, the evidence shows that many white Georgians
continue to frustrate efforts by blacks to effectively exercise the franchise, just as
they frustrated my right to serve as an elected official. I would like to introduce into
the official record of this hearing a series of articles that appeared in the Atlanta
Constitution detailing .the experiences of Blacks in Georgia in their attempts to
exercise their constitutional right to vote. I truly believe that the tactics discussed
in this series show clearly that many white Georgians intend to continue to prevent
full participation in the political process by minority citizens. In case you doubt this
intent, let me remind you of the 1970 Georgia redistricting controversy.

As you may remember, the Georgia General Assembly submitted a redistricting
plan that was further resolved in court. The initial plan was fashioned in such a
manner to prevent the predominantly black metropolitan Atlanta area from choos-
ing a congressman that would be a reflection of that area's socio-economic and
racial composition. In additibn, the plan called for multi-member state legislative
districts. This type of redistricting has historically precluded full participation by
minorities in the political process. It was only after several interventions by the
Justice Department, through use of the preclearance provisions of the Voting Rights
Act, and ultimately the courts, that the Georgia redistricting plan was finally
completed. As a result former United Nations Ambassador Andrew Young was
elected to this distinguished body (the first Black congressman since Reconstruc-
tion), and Georgia also added seven Black representatives to the state House. As you
know this was a precedent setting case, which made it clear that redistricting lans
would also have to be precleared under the Voting Rights Act (Georgia v. cited
States, 411 U.S. 526 (1978)).

Since 1965 the state of Georgia and its political subdivisions have continued to
subvert both the "spirit and the letter" of the Voting Rights Act. For example, in

' Quote by John Lewis from a series of articles in the Atlanta Constitution on Voting Rights
Abuses in Georgia dated December 11, 1980.

'Voter Regisrtration rures obtained from two reports compiled by the Voter Education
Project, Atlanta, Georgia. These reports are: (a) Negro-White Voter Registration in the South,
Summer, 1966. () Voter Education Project Press Release, December 12, 1980.
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Georgia alone, there have been nearly 400 non-submissions of state acts that had
the effect of diluting Black voting strength. In addition we are just beginning to
discover untold numbers of local ordinances and enactments which have never been
submitted for preclearance. For example, an enactment applying to the county of
Moultrie, Georgia has passed mandating a majority vote requirement that clearly
diluted minority voting strength. This cMange was later submitted for preclearance
in spite of a loud protest from blacks in the county. Eventually on May 10, 1977, a
district court three-judge panel enjoined the use of the majority voting requirement
for failure of the city to comply with Section 5 of the Voting Rights Act.

This non-submission process is not just limited to the state of Georgia. According
to a 1978 study by the General Accounting Office, this same pattern of non-
submissions is true in the other covered jurisdictions, but especially in the Southern
states. I also want to re-emphasize that many examples of non-submissions that will
be cited in my testimony have occurred since the last renewal effort.

NONSUBMISSION5

As previously indicated there have been nearly 400 documented non-submissions
of state acts that affect minority voting rights in the state of Georgia. Pursuant to
Section 5 of the Voting Rights Act, covered jurisdictions are required to submit to
the Justice Department or the United States District Court for the District of
Columbia any changes that affect voting including the following:

Any changes in qualifications- or eligibility in voting; any changes concerning
registration, balloting, and the counting of votes and any changes concerning public-
ity for assistance in registration or voting; any changes with respect to the use of
language other than English in any aspect of the electoral process; any changes in
boundaries of voting precincts or in the location of polling place; and any change in
the constituency of any official or the boundaries of a voting unit (e.g. redistricting,
reapportionment, changing to at-large elections from district elections or from at-
large to district, to name a few.)

This provision was placed in the original legislation to reach jurisdictions that
continuously devised new schemes to effectively disenfranchise minority voters.
Section 5, when implemented effectively freezes all electoral procedures in covered
jurisdictions until new changes have been precleared.

According to court rulings, it was the intent of Congress that all electoral changes
be precleared for a determination of its impact on minority voters. It appears that
many jurisdictions in the state of Georgia and Alabama arbitrarily exempted their
jurisdictions from compliance. Many o the changes that were not submitted, were
in fact, the kind of electoral schemes that seriously diluted Black voting strength.

Many of these non-submissions have had a dramatic impact on minority voting.
The changes that are most often not submitted are in the areas of: 1. annexation; 2.
changes in electoral schemes, including: (a) staggered terms; (b) numbered posts; (c)
majority voting requirement; and (d) converting from district to at-large election
schemes.

Let me cite a few examples in some of the counties in Georgia, Morgan, Early,
Clay, Miller, Pike, Dooly, and Calhoun counties, to name a few, changed election
procedures, but failed to submit these to the Justice Department. In five of the
seven counties Blacks constitute 40 percent or more of the population.

Prior to the enactment of the VRA, these jurisdicions maintained district elec-
tions, and a low Black voter registration rate. After passage of the VRA, and after
increased Black registration, county officials converted to at-large elections for all
county commission and board of education posts. None of these counties submitted
these changes for preclearance. It was only after litigation was initiated by private
citizens that these jurisdictions were forced to revert to their pre-1965 election
procedures, and comply with federal law.

In Terrell County, which is located in the middle of Georgia's "Black Belt", the
members of the board of education had historically been appointed by the grand
jury system. However, after passage of the VRA in 1965, the system of selecting
school board members was changed to at-large elections. This resulted in a seven
member school board, all of whom were white. None had children attending the
public schools; and the superintendent and one of the school board members sent
their children to all-white private schools.

A lawsuit was initiated under Section 5 of the VRA which resulted in a return to-,
the grand jury appointment system. Eventually, two black residents were appointed
to the county board of education. Terrell, by the way is a county where 91 percent
of the pupils are black and 60 percent of the residents are minorities. This school
board success can be directly attributed to the use of the preclearance provision of
the VRA. Incidentally, gentlemen, you should also know that even the Terrell
County Grand Jury had to be integrated through a court order.
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In Henry County, Georgia, the county commission and school board went to at-
large elections after the passage of the Voting Rights Act. Blacks ran for both
boards on several occasions, but consistently lost. Neither of the at-large election
changes were submitted for preclearance until 14 years-later. This, gentlemen, was
because lawsuits were initiated by Blacks against both the county commission and
the board of education in December, 1979, to force the county officials to comply
with the preclearance provisions of Section 5. As a result of the two consent orders
in the consolidated cases, single member district plans were adopted, and one of the
newly created districts had a majority black population. In the 1980 elections, a
Black was elected to the school board for the first time, and a Black candidate
narrowly lost a seat on the county commission by less than a hundred votes.

In Pike County, Georgia, county officials utilized district election schemes until a
Black candidate sought office and made it to the runoff. Following this minor
success, the local legislative delegation (all-white) proposed, and had passed by the
Georgia General Assembly as a local bill, an at-large election scheme. There was no
submission of this legislation to either the Justice Department, or the United States
District Court for the District of Columbia, as required and mandated by the VRA.
The county conducted illegal at-large elections in 1972, 1974, and in 1976. In Febru-
ary, 1978, the Justice Department requested the submission of the at-large change.
The county conducted elections under the illegal scheme in August, 1978, despite
the request from Justice for submission. The response to the request for submissior
was not made until 1979. The Justice Department then entered a timely objection to
the at-large election change.

Members of the committee, there are numerous other types of noniubmissions
such as annexation and staggered terms that have been employed in Georgia since
the 1975 renewal, and these changes have had a dramatic impact on Black political
participation in our state.

In Albany, Georgia, city officials annexed seven tracts of land to the corporate
limits (without submitting the changes). Investigations by local Black officials found
that 90 percent of the people living in the annexed area were white; The local
NAACP objected to the ann,.xation under the preclearance provision of the VRA.
They further charge that this action will dilute the voting strength of Black citizens
in Alban.

Beyond the court challenges, nonsubmissions, and objections by the Justice De-
partment, there are other means utilized to intentionally prevent minorities from
exercising their full franchise.For example, in Taliaferro County, Georgia, the birthplace of Alexander Stephens,
Vice President of the Confederacy, county officials employ a unique method of
absentee voting. Generally, candidates running for office, or their campaign helpers,
bring along applications for absentee ballots on visits to households. Potential voters
are asked whether they would like the candidate (or their assistants) to deliver the
ballot later. The form is then filled out so that the absentee ballot is mailed, not to
the voter, but to the candidate or their campaign worker. The candidate (or cam-
paign worker) takes the ballot to the voter, often waiting while it is filled out, and if
necessary, assist illiterate voters. Mrs. Lois Richards, the white chairwoman of the
Taliaferro County Commission has said publicly (and in print) that if you don't play
this game in Taliaferro County, Georgia, "You might as well not get in the race." S

Another interesting aspect of absentee voting in Taliaferro County is the large
number of absentee votes which began appearing after the passage of the VRA (and
after a major Black voter registration drive spearheaded by Dr. Martin Luther
King, Jr. and former U.N. Ambassador Andrew Young). For instance, at its most
recent election, Taliaferro had over 500 absentee ballots cast. The official 1980
census lists the totalpopulation of the county as 2,032. In 1980, the county had 1,746
registered voters, or 85 percent of the total population.

In recent election (August, 1980) 1,545 persons participated. This meant a turnout
of better than 90 percent. Statewide, the Georgia voter turnout was about 42
percent. Interestingly enough, gentlemen, Taliaferro is a county in which Blacks
constitute over 64 percent of the total population, and have yet to elect a Black
official.

If Georgia counties had maintained their pre-voting rights Act election procedure,
as mandated by law (or submitted the new procedures for preclearance), it can be
argued that by 1981 Black citizens of Georgia would have increased their participa-
tion in the local and state political process, including increased numbers of Blacks
running for office and increased Black voter registration. More importantly, elector-
al victories for Blacks might have been greater and more representative of the

I Quote by Mrs. Lois Richards from a series of articles in the Atlanta Constitution on Voting
Rights Abuses in Georgia, dated December 9, 1980.
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racial make-up of Georgia. The lack of the true minority representation in govern-
ing bodies at all levels frustrates efforts to register Blacks and enable them to fully
participate in the electoral process in a meaningful manner. As one local Black
citizen (Mr. Roy Hughley of Pike County) states in a series of articles on voting
rights abuses carried in the Atlanta Constitution. I am 42 years old, this (voting
rights abuses) has been going on all my life. If it hasn't changed now, maybe there
isn't going to be any change.

To support Mr. Hughley's contention, let me cite you some facts about the real
progress in Georgia in regard to voting equity for all citizens since the most recent
renewal of the Voting Rights Act. In 1975, the year of the act's renewal, Blacks
represented 2.3 percent of the total number of elected officials in Georgia. In 1981,
they represent 3.7 percent, slightly more than a 1 percent increase in six years. In
197D there were two Black state senators, and 19 representatives in the Georgia
General Assembly. In 1981, there are still two Black state senators (both from the
city of Atlanta) and only 20 representatives. A grand increase of one representative
in six years. All but one of these representatives come from the major metropolitan
areas such as Macon, Augusta, Columbus, Savannah, and Atlanta. The lone rural
representative is from Albany, Geor._a. His election stemmed from an objection by
the Justice Department to Georgia s redistricting plan for the Albany-Daugherty
County area. And may I remind you gentlemen that Georgia no longer even has one
Black congressman among its 12-member congressional delegation. This is in a state
where the official 1980 census figures show that Blacks make up over one-quarter of
the state population.

In addition, if we look at voter registration figures for the state, we find only a
minimal percentage increase since passage of the Voting Rights Act in 1965. In
1966, 47.2 percent of the Black voting age population was registered to vote. In 1980
only 51 percent of Blacks were registered, less than a 4 percent increase over 15
years.' And even though Blacks now represent over 26 percent of the Georgia
population, they continue to be underrepresented in the halls of the General Assem-
bly, the City Halls, the County Courthouses, and the Judicial Chambers of our state.
In fact in the 22 counties where Blacks represent the majority of the voting age
population, only seven have any Black elected officials.

After knowing these facts, how can Congress even consider trusting white elected
officials in Georgia to uphold the rights of Blacks to effectively participate in the
electoral process, when they have continually violated federal laws. This lawlessness
on the part of my fellow elected officials in my home state has continued, unabated,
since the Civil War, in spite of the efforts by the Congress to guarantee the basic
right to vote to all citizens. For, Mr. Chairman and this distinguished panel, let us
not forget the fact that most of the progress we have achieved for minorities has
come only after vigorous court challenges, or by actions of the Federal Government.

I want to turn your attention to Rome, Georgia-city that has been held out as
free of racial discrimination and as such, should be permitted to bail out from under
Section 5 coverage. Well, the real Rome City and its surrounding jurisdictions have
a long history of racial discrimination and resistence to efforts to bring about true
racial equality. The city has nearly a 40 percent Black population, and elected its
first Black elected official only a few months ago. However, Mr. Felder, the newly
elected Black Commissioner was only elected after he was hand-picked and appoint-
ed by the all-white city commission to complete an unexpired term. In addition, the
City resisted all efforts to desegregate their public schools until it became apparent
that continued procrastination would not be tolerated. Coincidentally, after passage
of the Voting Rights Act, the City implemented a litany of electoral changes, that
would in any reasonable person's view, dilute the strength of the Black voters in the
jurisdiction. The changes included reducing the number of wards from nine to three;
converting from single districts to at-large and numbered posts- implementing a
majority vote requirement, and imposing staggered terms. Similar changes were
implemented for the city's board of education. It is not coincidental that none of
these changes were submitted for preclearance. Rather, after the Justice Depart-
ment learned of the massive changes, the city officials coincidentally filed suit to
"bail-out" of Section 5 coverage.

As elected officials, members of the Committee, we are sworn to uphold the laws
of the land the faithfully execute those laws in an equitable and fair manner. A
failure by public officials to uphold the trust bestowed us by our citizenry invites
lawlessness and anarchy. The city officials in Rome City, Georgia knew full well the

4 Quote by Mr. Roy Hughley from the series of articles cited in footnotes 1, 3. Quote dated
December 10, 1980.

' Voter Registration Percentages obtained from two reports compiled by the Voter Education
Project, Atlanta, Georgia, reports are: (a) Negro-White Registration in the South, Summer 1968.
(b) Voter Education Project Press Release, Deember 12, 1980.
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rquirements of the Voting Rights Act, and as such are obligated by law to comply

th its provisions.
The U.S. Supreme Court has already upheld the constitutionality of Section 5 and

other provisions of the Act in South Carolina v. Katzenbach, 383 U.S. 301 (1966).
The Court held that Section 5, together with certain other provisions of the Act, is
an appropriate means for carrying out Congress' constitutional responsibilities. It
appears that if Rome officials were acting in good faith, they would have completed
the necessary submissions and convinced the Justice Department or the Court that
changes were not discriminatory nor dilutive. Instead, the City waited until eight
years later to seek preclearance, and then, only after the changes had been discov-
ered by the Justice Department.

The non-submissions, in fact were solely responsible for the defeat of a popular
Black minister who attempted in 1970 to become the first Black elected official in
the city's history. In the 1970 race for a school board seat, Rev. Clyde Hill came out
ahead of three white candidates, but his total fell short of a majority. In the run-off
election, he was squarely defeated. Had the City maintained its plurality vote
requirement, rather than an illegal majority vote requirement, Rev. Hill would have
become the first Black to get elected to a city post. As it turned out, an additional
10 years passed before a Black was elected to office.

It can be argued further that Rome, Georgia is a prime example to demonstrate
the effectiveness of the "remedies" provided through the VRA. The Section 5
provisions were able to halt the illegal electorial changes that had been enacted by
the Georgia General Assembly and implemented by the city without preclearance at
the request of the local delegation.

In conclusion, Gentlemen, let me begin by expressing my appreciation to this
distinguished body for the opportunity to share my views, and facts with you
regarding the Voting Rights Act. I urge you not only to continue the Act, but to
strengthen and clarify all of its provisions. I refer to ion 2, whose application as
it regards intent, has recently been challenged through action in Mobile v. Bolden
100 S.Ct. 1490 (1980). Gentlemen, I urge you to make your intentions that relate to
that provision perfectly clear by adopting the effect standards as proposed by the
distinguished chairman of this committee, Congressman Peter Rodino. I also urge
you to steadfastly support the retention of Section 5, as it is presently implemented.
To retreat from the full protections provided by Section 5 would be a step backward,
particularly in the state of Georgia. The substitute offered by Congressman Henry
Hyde is not sufficient to protect the gains registered by Blacks over the past 16
years, and will abort the progress made to date.

The congressman's bill would eliminate Section 5, as well as the Section 4 trigger-
ing mechanism and in their place, provide for judicial remedy with the discretion of
local district court judges. I am absolutely convinced that if a judicial remedy was
substituted for the more effective administrative remedy, local officials in Georgia
and elsewhere would immediately implement the non-submissions that private cti-
zens and their attorneys have successfully forced jurisdiction to abandon. I urge you
not to compromise on a right as basic as the right to vote.

In regard to those who call for total coverage for all fifty states, I can only say
that the Act already has nationwide application. According to a GAO study of
Voting Rights Act enforcement, at least some parts of 30 of the 50 states are
subjected to some provision of the Act. The Justice Department can initiate suits
under the Voting Rihts Act in any of the states.

Because it is within these jurisdictions where its implementation has been most
needed in order to guarantee the unalienable right of all citizens to vote. It is no
coincidence that since the passage of the Voting Rights Act in 1965, a significant
number of counties and municipalities that had district elections and plurality vote
requirement suddenly changed to at-large and majority vote requirement.

t is also not coincidental that most of these changes were not submitted for
preclearance, and a substantial number of the changes occurred in jurisdiction with
large minority population. I often wonder aloud why none of these jurisdictions
changed voluntarily from at-large to district elections, or from majority vote re-
quirement to a simple plurality. I submit Mr. Chairman, that my home state is not
now prepared to fully guarantee and protect the rights of its minority population, a
near third of Georgia's total population. Except in urban areas like Atlanta, I see no
effort by our elected officials to encourage Blacks to register and participate in the
electoral process. In fact, in many of the counties in Georgia, double registration is
still required to participate in city and county elections. It poses an additional
burden on the working class Blacks and whites to register twice in the same county
in order to participate in both municipal and county elections.

Gentlemen, rest assured that when I call for the renewal of the Voting Rights
Act, I am not asking for myself. I will not in this period of history and beyond, be
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denied that right. Nor will you gentlemen of this distinguished body, not even those
who are minorities like Mickey Leland of Texas and Bob Garcia of New York...
none of us will have that franchise threatened. When I call for the renewal of the
Voting Rights Act, I call for it so that Mr. Roy Hughley of Pike County, Georgia,
Mr. Calvin Turner and Dr. Merolyn Steward of Taliaferro County, Mr. George Lott
of Sparta (as well as Senators Sam Nunn and Mack Mattingly) will be guaranteed
their right to vote, and their right to full participation in the American political
process.

Mr. EDWARDS. We will now hear from Mr. James Clyburn, South
Carolina Human Affairs Commissioner. Pleased to have you here.

Mr. CLYBURN. Thank you.
Mr. EDWARDS. Without objection, your full statement will be

made a part of the record.
[The complete statement follows:]

STATEMENT OF JAMES E. CLYBURN, SOUTH CAROLINA HUMAN AFFAIRS
COMMissIONER

Good afternoon, ladies and gentlemen.
I appreciate the opportunity to appear before you today to discuss the 1965 Voting

Rights Act and its future.
My name is Jim Clyburn, and I come before you as a representative from several

areas. First, I am South Carolina's Human Affairs Commissioner, which means I
oversee the state's investigations of alleged civil rights violations. Second, I am
president of the National Association of Human Rights Workers, an organization of
professionals from most of our 50 states and Canada, who work with civil and
human rights issues and enforcement. Also, I am a black man who has twice
attempted to serve my state further in elective office. And, perhaps most important-
ly, I come to you as a father who has spent the majority f his life attempting to
ensure that my children will not be denied the guarantees of their country because
of incidence of birth.

I come to express my strongest support of the Rodino Bill, for extending Section 5
with its pre-clearance requirements, for conforming the dates of coverage concern-
ing bilingual provisions, and for encouraging the Congress to clarify its will on the
Voting Rights Act in light of City of Mobile v. Bolden.

In our recent past, we have learned that our battles for equality can take place in
courtrooms, and board rooms, and hearing rooms such as this one because you, as
representatives of our government, as our elected officials, and as our leaders, have
promised us that these are our best avenues for redress. We believe you, and that,
too, is why we are here. For, as we are all aware, the doors to these rooms have not
always been open as wide as you make them today.

It was only some 20 years ago that I, like so many of my contemporaries, found
myself in a camped jail cell for attempting to exercise Constitutionally guaranteed
prerogatives. Tha specific target of our sit-in that day was not voting rights, but to
send signals to Washington, and to our home states, that denying black Americans
their civil or Constitutional rights would no longer be tolerated.

In that jail cell, amid sweat and fear, I made a promise to my yet unborn children
that they would never need to repeat those experiences if it were in my power to
prevent it.

I had hoped that such battles were behind us. It would be a grave disappointment
to me and to others of that era if it becomes necessary to turn to our brothers and
sisters and echo the words of Dr. Martin Luther King, Jr., who, in a reverse context,
after the passage of a Civil Rights Law, said, "Where do we go from here?".

Today it seems that, if I were forced to answer that question, my response, with
remorse, would be: "Itappears we go back to square one'.

Today, and in the days that follow, we consider how to further mold a law that
affects every American, from who will be a representative on a school board to who
will be our President. We have been taught that in a democratic republic, we have
the right to elect those who best reflect our conscience and purposes. Yet, if we
erect barriers, of if we remove guardrails to the effective exercise of the right to
vote, then we threaten the principle that is basic to the proper or just functioning of
our democratic government.

You, as our elected officials, are sending signals today, just as we did 20 years ago.
And those signals are being received by various segments of society in very different
ways. Your signals indicate to closet or passive racists that now is the time to
return to the public eye, to come out in force, in visible, sometimes violent ways.
This tension cannot be missed in Atlanta, in Buffalo, in North and South Carolina,
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or in increasingly publicized Ku Klux Klan para-military training throughtout the
South. Yet those of us who have trusted and depended upon a government promis-
ing hope, opportunity and, above all, justice, perceive your signals as a threat to the
ground we have gained, and the erection of further barriers to our hopes for the
future.

But this battle involves different issues than those revealed by its surface argu-
ments. For what is really operating here is some 300 years of oppression, centuries
of attitudinal development, deceptions, -subversions and, in some instances, down-
right racism. And, what frightens me most, is that these attitudes are acceptable
today when they were not acceptable even a year ago. Many of our elected officials-
are beginning to dance to the tunes of pied-piping reactionaries.

It is therefore imperative that this Congress see through those loud voices of the
reactionary few and search out the silent cries of the recently enfrancished many.
You must exhibit some of the same far-sightedness that allowed us first to fly, and
then to conquer space; first to split the atom, and then to harness its strength; first
to develop a democracy for some, and then, hopefully, to rfect it for all.

This country, since its birth, has shone as a beacon oflstrength and light for the
oppressed, the downtrodden, the abused and the maligned. If you, through your
actions now, send signals from that beacon indicating regression, backtracking, or
broken promises, then we not only seriously disrupt our relationships with each
other, but also with our neighbors at home and abroad.

We are at a crossroads and, quite frankly, we are confused, frustrated, threatened
and saddened. We are confused because we thought we'd already fought this battle.
We are frustrated because we never perceived our government to break faith with
the people it serves. We are threatened because some are attempting to change the
rules in the middle of the game. And we are saddened because history has taught us
to be. For this year marks the 100th anniversary of the parade of states, led by
Tennessee playing the tune of states' rights, but marching to the drum beat of Jim
Crow laws. With that drum roll, the good deeds of the past were undone, and we
ushered in almost 100 years of unabashed racism and separate but unequal treat-
ment, discord broken only in the 1960's with the passage of legislation such as the
Voting Rights Act.

I subscribe to the theory that for every action there is an equal and like reaction.
If you, too, subscribe to that theory, then you must understand the implications of
your actions.

I have read with interest the comments of some current 1and former elected
officials indicating that the continuation of this Act means that state and local
governments must come to Washington "hat in hand" asking for pre-clearance. I
fnd it somewhat ironic that those states affected by pre-clearnace are the same
states that continue to devise racially motivated methods that force minority candi-
dates to go to a traditionally insensitive voter with "hat in hand". And history
reveals that we usually come away empty.

Last November, nearly every political observer in Charleston County believed
William Saunders would become South Carolina's first black state Seiator since
Reconstruction. His campaign had raised more than $60,000 in contributions and
secured another $40,000 in a signature loans from the largest bank in the state. He
picked up endorsements from both counties' legislative delegations; from mayors
across the districts; from a former and current governor; and from an impressive
company of business, civic and professional leaders in the community. All of these
groups were predominantly, almost exclusively, white. This visible support in the
white community was coupled with an extensive "get out the vote" campaign in
black precincts, and the results seemed certain to guarantee Bill Saunders' victory.

How did one of the most expensive, most widely endorsed Senatorial campaigns in
the history of Charleston and Georgetown counties fall?

Some say it was the result of the November 4 Republican avalanche in all parts of
the country. But in Richland, Chester and Fairfield counties, a black Republican,
Isaac Washington, received similar endorsements from Republican bigwig, but was
soundly defeated. The conclusion to be ree-hed is obvious.

And so the state's Senate remains lily white without the benefit of even one
person who reflects the black experience.

The effective enforcement of the Voting Rights Act has been complicated by a
portion of Section 5 which allows the Justice Department to stage its own form of a
sit-in. It can sit on the most valid complaint for 60 days, for any or no reason,
thereby denying the complaining party any administrative avenue for redress.
Conversely, if Justice does interpose an objection, those charged with violations do
have a "second bite at the apple", the opportunity to appeal.

While we would have to admit some form of naivete to ignore the political nature
"iv lAdministrative body, we would be remiss here to fail to point that, even with
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the current protections of the Act's pre-clearance reuirements, some persons will
go to any lengths to circumvent it while people such as myself, who seek to serve
and vote effectively, must endure the abuses of power.

Some 11 years ago, I first tossed my political hat into the ring and ran for a South
Carolina House seat. My first hurdle was to compete with 22 candidates to be one of
11 representatives. Although I went to bed that night a victor, I woke up in the
morning a loser. It was full-slate voting in its most invidious hour.

And, less than three years ago, I fell victim to an election method rarely seen
outside the South-the majority run-off requirement or 50 percent plus one rule. I
ran for the Democratic Party's nomination for Secretary of State and, although I led
the field with 43 percent of the vote, this discriminatory device forced me into a
runoff election which I ultimately lost. Even though my support came both from the
traditional white power structure and from others of my own race who wished to
see a black in a statewide office, I lost. I cannot help but believe that those who
devised this election method envisioned the inevitable result of a black facing a
white head to head, and the resulting racially split vote.

But Mr. Saunders, Mr. Washington and I are not the only black candidates so
affected in South Carolina. The invidious devices of numbered seats, multi-county or
multi-member districts, at-large elections and scores of other restrictive require-
ments have but one end, purpose and effect, and that is to ensure that, in a state
where the black population exceed 30 percent, there is not one black member of the
state Senate, and oiy 15 of its 124 House members are black.

The point where I become most concerned, though, is at the local level. There are
only approximately 100 blacks holding positions ranging from school board members
to county council members to sheriffs. We have found that, in many instances
where the state's minorities have become the majority in a political subdivision,
former elective officers now are appointed instead of elected, again achieving the
purpose and result of denying that basic right of an effective vote for responsive
representation.

The traumas do not stop here.
In Edgefield County, where the population is nearly 70 percent black, there is no

black county council member. I challenge the opposition to find any jurisdiction in
this county that is 70 percent white, but has no white elected representative.

I realize that Edgefield County has been discussed extensively at these hear,
so let me describe what us happening a little farther down on the iceburg, for
Edgefield is only one of our many horror stories. -

Counties with a high percentage of minority voters are invariably grouped with
counties that have a high percentage of white voters for purpose of electing our
state Senators. Agan, the obvious purpose is to dilute the effect of the black vote.
Fairfield is combined with Richland; Williamsburg and Marion with Florence and
Horry; Georgetown with Charleston; Dillon with Chesterfield and Marlboro; Claren-
don with Sumter; Edgefield and Allendale with Aiken and Lexington; and Calhoun
and Orangeburg with Dorchester. To add insult to injury, the Senate representa-
tives are elected by numbered seats within multi-member/multi-county districts,
thereby ensuring the continuation of an all-white Senatorial body. This dilution, as
we have stated, is further compounded by grouping counties which often have very
little in common demographically, thus the status quo is maintained at all costs.

Almost any politically astute South Carolinian knows that the legislature's intent
in Senate redistricting, has been to gerrymand so as to assure an all-white Senate;
but proving this reading of the legislators' minds is another thing entirely. There
can be no question that the effects of this racial gerrymandering has been to dilute
or nullify blacks' votes.

Nowhere is this attitude better exemplified than when the Speaker Pro Tem of
the South Carolina Senate insisted that there was no need to begin studying
reapportionment until 1983, just one year prior to the next Senate election and one
year after the current expiration date of the pre-clearance requirement. Such an
attitude is not onmy postponing the inevitable, but it is also ignoring the obvious,
looking back to those days when the will of a few governed all, and the political
strength of minorities was misused and abused.

When the tendencies exist at even the most local level to develop devious methods
of circumvention, if you were to compound that problem by allowing Section 6 to
expire, I fear we will see a reversion to discriminatory tactics not unlike those
which took place when the federal government withdrew Its supervision from this
all-important effort some 100 years ago. The effects of that withdrawal are a matter
of history, and I need not dwell upon them today.

Thomas Jefferson said, and I still believe, that our form of government is the only
one "which is not eternally at open or secret war with the rights of mankind". We
must all ponder those words, for we cannot allow this era of transition in our

I
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nation's political life to lead either to an open or secret war on the rights which
have been so dearly and recently won.

Nothing is so essential to our democracy as the free and full exercise of the right
to vote. Government and law must not only be fair, but they also must be perceived
to be fair. The actions of governmental leaders, especially Congress, do send signals.
And I believe it is time for us to look at how and by whom those signals are
received. For perceptions can be destructive to millions of Americans who are only
just beginning to feel any benefit from the legislative, administrative and judicial
efforts of the recent past. To call a halt now to a key instrument of human and
democratic progress would be an obvious betrayal of the faith and hope created in
these Americans.

Already we see an erosion of the effectiveness and thus the trust placed in the
Voting Rights Act. The Justice Department recently withdrew from South Caroli-
na's suit addressing this issue because of the intent requirement enunciated in City
of Mobile v. Bolden. Secondly, a federal judge upheld the City of Columbia's method
of selecting its councilmen, even though the result of that selection process has been
an all white, all male council, virtually all of whom come from one small area of the
city. And, finally, Judge Chapman, again using Mobile as a foundation, rescinded a
decision involving Edgefield County in which he had originally ruled for the of-
fended voters.

To paraphrase Paul Simon, there must be 50 ways to cheat your neighbor-out of
his vote. Although there'd be no need to name all of them hertz, especially since
some of them have not yet been released from the imagination of creative manipula-
tors, let me name a few.

There is gerrymandering and multi-member districts and numbered seats and at-
large voting and majority runoff requirements and increasing filing fees and extend-
ing the terms of incumbent office holders and re-registering and withholding infor-
mation on qualifications for office seekers and changing voter registration hours
and removing registrars from outreach registration and changing polling places and
staggering terms and, so the last shall be first, threatening to remove the most
feasible access minorities have for seeking relief-that is, diluting the Voting Rights
Act.

In South Carolina, there have been some 50 objections considered by the Justice
Department, and this, in my opinion, does not begin to cover the number of
complaints, much less the number of violations.

The arguments for diluting the Voting Rights Act are transparently pretextual.
Some say pre-clearance coverage should be extended to all 50 states, but we know
this would effectively kill enforcement because of a lack of sufficient budget commit-
ments, but, more importantly, when there is no compelling need to do so, the
Supreme Court probably would find such extension unconstitutional. Also, there is
the idea of requiring private individuals to bring suit in district court. But we are
aware of the extraordinary time, financial impositions, and court burdens this
would consume. And there is the argument that pre-clearance is burdensome, but
that argument falls to the one outstanding candidate, black or brown, who loses his
or her chance for selection because the government that is required to protect the
rights of the people instead decides to ignore those rights.

One or more of the "50 ways to cheat your neighbor" could be chiseled on the
political epitaph of a host of black people in South Carolina. There were Virgil
Dimery, S. T. Vandross, Ferdinand Burns, George Payton, Chris King, Hemphill
Pride, Rodney Albert, Samuel T. Sanders, Bill Saunders and Isaac Washington to
name only a few of those who, over the past 12 years, have attempted to add a little
color to our state Senate.

Also falling victim to one or more of the "50 ways" were House of Representatives
candidates Herbert Fielding, Jim Felder, I.S. Leevy Johnson, Hayes Samuel, Sam
Foster, Joe Wilson, George Brighthar, Juanita White, Frank Gilbert, John Smalls,
Hyland Davis, Rayshaw add, Theo Mitchell, and many others.

Then there are great numbers who have attempted to get elected to city and
county councils, school boards, sheriffs and magisterial positions; William O'Neil,
Franchot Brown, Moses Clarkson, E. W. Cromartie, Leslhe McIver, Bobby Jenkins,
Bill Grant, Bill McBride, Maggie McGill and Isaiah Bennett. Also, John Roy
Harper, Richard Jackson, Ed Day, J. S. Hunter, Ray Kenner, J. W. Sanders, Donald
Robinson, and a great many others.

Many of the above were lawyers, some were businessmen, and others were social
workers. All were imminently qualified, seasoned and prepared to assume the
reeponsibilit, of elective office. Yet their political demise was grounded in the
vestiges of discrimination, to which we look to the Voting Rights Act for protection.

So we admit that the Act has not worked perfectly. There is, however, a group of
people who fell once and stood again, and were successful. Theo Mitchell, Juanita
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White, Jim Felder, I.S. Leevy Johnson, Ulysses DeWitt, James Frazier, and others,
all of whom came from defeat to victory after full-slate and at-large voting require-
ments were objected to, and single-member districts were insisted upon by the
Justice Department.

The Greenville and Florence City Cuncils now have two blacks, each as a result of
their changing to a combination single-member districts and at-large election
method. Charleston City Council finally has fair representation for its 50 percent
minority population.

Just two weeks ago, Florence County School District 1 elected a black to the
school board after numbered seats were removed and school board members were
allowed to be elected at large without a majority runoff requirement. The local
newspaper editorialized following the election, saying that, "All in all, this gives
District 1 a strong board. There is probably a broader cross section of citizens and
greater diversity of views represented on the new board than any other previous
board."

These are a few of the positive signals indicating to all that black, brown and
white can live side by side in such a way that, hopefully, we will approach a day
that consideration of a political candidate can be made on the merits of that
person's proposals and his or her qualifications. It is within your power to send the
same kinds of signals today.

I believe the most positive, reassuring signal of good faith and hope you could
send to Americans would be to support the Rodino Bill, assuring that the progress
made in Charleston and Greenville and Florence and Horry is not the end of the
dream.

I hope that your actions will guard against any results that could return us to the
nightmarish conditions which were first codified in 1881 and from under which we
have just recently begun to emerge.

After all, the provisions of the Voting Rights Act are present, one court said, to
ensure that effective voting, "is a matter of right, not a function of grace".

Thank you.

Mr. CLYBURN. I appreciate the opportunity to appear before you
today to discuss the 1965 Voting Rights Act and its future. My
name is Jim Clyburn and I come before you as a representative of
several areas. First, I am South Carolina's Human Affairs Commis-
sioner, which means that I oversee the State's investigations of
alleged civil rights violations. Second, I am president of the Nation-
al Association of Human Rights Workers, an organization of profes-
sionals from most of the 50 States and Canada, who work with civil
and human rights issues and enforcement.

Also I am a black man who has twice attempted to serve my
State further in elected office. And finally, and perhaps most im-
portantly, I come to you as a father who has spent the majority of
his life attempting to insure that my children will not be denied
the guarantees of their country because of incidence of birth.

I come to express my strongest support for the Rodino bill, for
extending section 5 with its preclearance requirements, for con-
forming the dates of coverage concerning bilingual sections, and for
encouraging the Congress to clarify its will in the Voting Right Act
in light of City of Mobile v. Bolden. In our recent past, we have
learned that our battles for equality Can take place in courtrooms
and in boardrooms, and in hearing rooms such as this one, because
K ou, as our Government, as our elected officials, as our leaders,

ave promised us that these are our best avenues for redress. We
believe you, and that, too, is why we are here.

We are aware that the doors to those rooms have not always
been open as wide as you make them today. About 20 years ago, I,
like so many of my contemporaries, found myself in a jail cell for
attempting to exercise constitutionally guaranteed prerogatives.
The specific target of our sit-in that day was not voting rights, but
to send signals to Washington and to our home States that denying
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black Americans their civil or constitutional rights would no longer
be tolerated.

In that jail cell, amid sweat and fear, I made a promise to my
yet-unb0rn children that they would never need to repeat those
experiences if it were within my power to prevent it. I would hope
that such battles were behind us. It would be a grave disappoint-
ment to me and others of that era if it becomes necessary to turn
to our brothers and sisters and echo the words of Dr. Martin
Luther King, Jr., who, in a reverse context, after the passage of the
Civil Rights law, said: "Where do we go from here?"

Today it seems that, if I were forced to answer that question, my
response, with remorse, would be: It appears we go back to square
one.

Today and in the days that follow we consider how to further a
law that affects every American, from who will be the representa-
tive on the school board to who will be our president.

We have been taught that in a democratic republic we have the
right to elect those who best reflect our consciences and purposes.
Yet, if we erect barriers, or if we remove guardrails to the effective
exercise of the right to vote, then we threaten the principle that is
basic to the proper, just functioning of our democratic government.

You, as our elected officials are sending signals today just as we
did 20 years ago. Those signals are being received by various seg-
ments of society in many different ways. Those sigoas indicate to
closet or passive racists that now is the time to return to the public
eye, to come out in force, in visible, sometimes violent ways. This
tension canfiot be missed in Atlanta, in Buffalo, in North and
South Carolina, or an increasingly publicized Ku Klux Klan para-
military training camps that are being established throughout the
south.

Yet, those of us who have trusted and depended upon a govern-
ment promising hope, opportunity, and above all, justice, receive
your signals as a threat to the ground we have gained and the
erection of further barriers to our hopes for the future. But this
battle involves different issues than those revealed by its surface
argument. For what is really operating here is some 300 years of
oppression, centuries of attitudinal development, deceptions, sub-
versions, and in some instances, downright racism.

What frightens me most is that these attitudes are acceptable
today, whea they were not acceptable even a year age. Many of our
elected officials are beginning to dance to the tunes of pied-piping
reactionaries. It is therefore imperative that this Congress see
through those voices of the reactionary few, and search out the
silent cries of the recently enfranchised many.

You must exhibit some of the same farsightedness that allowed
us first to fly, and then to conquer space; first to split the atom,
and then to harness its strength- first to develop a democracy for
ome, and then, hopefully, to perect it for all.

This country has shone as a beacon of light for the oppressed, the
downtrodden, the abused, and the maligned.

If you, through actions now, send signals from that beacon indi-
.ating regression, backtracking, or broken promises, then we not
%nly seriously disrupt our relationships with each other, but with
-- neighbors at home and abroad.
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We are at a crossroad and, quite frankly, we are confused, frus-
trated, threatened, and saddened. We are confused because we
thought we had already fought this battle. We are frustrated be-
cause we had never perceived our government to break faith with
the people it serves. We are threatened because some are attempt-
ing to change the rules in the middle of the game. We are sad-
dened because history has taught us that we should be.

This year marks the 100th anniversary of the parade of States,
led by Tennessee, playing the tunes of States rights, but marching
to the drum beat of Jim Crow laws. With that drum roll the good
deeds of the past were undone, and we ushered in almost 100 years
of unabashed racism and separate-but-unequal treatment, a discord
broken only in the 1960's with the passage of legislation such as
the Voting Rights Act.

I read with interest the comments of some current and former
elected officials, indicating that the continuation of this act means
that State and local governments must come to Washington hat in
hand, asking for preclearance.

I find it somewhat ironic that those States affected by preclear-
ance are the same States that continue to devise racially motivated
methods that force minority candidates to go to an insensitive
voter with hat in hand; and history reveals that we usually come
away empty.

Last November, nearly every political observer in Charleston
County, S.C., believed that William Saunders would become South
Carolina's first black State senator since reconstruction. His cam-
paign had raised over $60,000 in contributions, and secured another
$40,000 in signature loans.

He picked up endorsements from both counties' legislative dele-
gations, from mayors across the district, from a former and present
Governor, and from an impressive company of business, civic, and
professional leaders throughout the community. All of these groups
were predominately, almost exclusively, white.

This visible support in the white community was coupled with an
extensive get-out-the-vote campaign in black precincts, and the
results seemed certain to guarantee Bill Saunders a victory.

But he lost. How did one of the most expensive, most widely
endorsed senatorial campaigns in the history of Charleston County
fail?

Some say it was the result of the November 4, 1980, Republican
avalanche in all parts of the State. But in Richland, Chester, and
Fairfield Counties, a black Republican, Isaac Washington of Colum-
bia, received similar endorsements from Republican bigwigs, but
was soundly defeated in the November elections.

The conclusion to be drawn is obvious. And so, the State senate
remains lily white, without the benefit of even one person, irrespec-
tive of political persuasion, who reflects the black experience.

The effective enforcement of the Voting Rights Act has been
complicated by a portion of section 5, which allows the Justice
Department to stage its own form of a sit-in. It can sit on the most
valid complaint for 60 days, for any or no reason, thereby denying
the complainant party any administrative avenue for redress.
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Conversely, if the Justice Department does impose an injunction,
those charged with violations do have the opportunity to appeal-a
second bite at the apple.

While we would have to admit some form of naivete to ignore
the political nature of any administrative body, we would be remiss
here to fail to point out that, even with the present protections of
the act's preclearance requirement, some persons will go to any
lengths to circumvent it; while people, such as myself, who seek to
serve and vote effectively, must endure the abuses of power.

Some 11 years ago, I first tossed my political hat into the ring
and ran for a South Carolina house seat. My first hurdle was to
compete with 22 candidates, to be one of the 11 representatives.
Although I went to bed that night a victor, I woke up in the
morning a loser.

It was full slate voting in its most invidious hour.
Less than 3 years ago, I fell victim to an election method rarely

seen outside the South, the majority runoff requirement-or the 50
percent plus one rule.

I ran for the Democratic Party's nomination for Secretary of
State, and although I led the field of three candidates, with 43
percent of the vote, this discriminatory device forced me into a
runoff election, which I ultimately lost. Even though my support
came both from the traditional white power structure and from
others of my own race who wished to see a black in a statewide
office, I lost.

I cannot, help but believe that those who devised this election
method envisioned the inevitable result of a black facing a white
head to head, and the resulting racially determined vote.

Mr. Saunders, Mr. Washington, and I are not the only black
candidates so affected in South Carolina. The invidious devices of
numbered seats, multicounty or multimember districts, at-large
elections, and scores of other restrictive requirements have but one
end, purpose, and effect: to insure that in a State where the black
population exceeds 30 percent, there is not one black member of
the State senate, and only 15 of its 124 house members are black.

I might add that those house members are elected from single-
member districts.

The point where I become most concerned, though, is at the local
level.

In Edgefield County, where the population is nearly 70 percent
black, there are no black council members. I challenge the opposi-
tion to find any jurisdiction in this country that is 70 percent white
and has no white elected representative.

I realize that Edgefield County has already been discussed in
these hearings-but let me state, away from my prepared state-
ment, a few things about Edgefield County.

Edgefield County has maintained its dubious achievement by
.;'cumventing or ignoring the Voting Rights Act. In 1966, the
county switched to an at-large election, without notifying the Jus-
:ice Department, as section 5 required. In 1976, it made further
modifications.

After the Justice Department twice asked for these modifications
3 be submitted, Edgefield County submitted them in 1978. The
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Justice Department objected to them within the requisite 60 days.
Edgefield County again ignored the law.

The at-large system was challenged and a South Carolina judge
issued a preliminary ruling that he had reached the inevitable
conclusion that the system was unconstitutional and must be
changed.

And with the committee's indulgence, Mr. Chairman, I would
like to submit for the record two orders by Judge Chapman; one,
the original order declaring that this election method was unconsti-
tutional; and the second is an order that was issued after the City
of Mobile v. Bolden, rescinding the original order, and declaring
that, in light of the City of Mobile v. Bolden, that it was OK to
conduct those elections.

Mr. EDWARDS. It will be made a part of the record. (See pp.
302-326.)

Mr. CLYBURN. I also want to offer into the record a newspaper
article printed in this past Sunday's State newspaper, which claims
to be our largest and most influential newspaper.

Mr. EDWARDS. Without objection, it will be made part of the
record.

Mr. CLYBURN. Let me describe what is happening a little further
down on the iceberg. Edgefield County is only one of our horror
stories.

Counties with a high percentage of minority voters are invari-
ably grouped with counties that have a high percentage of white
voters, for purposes of electing our State senators.

Again, the obvious purpose is to dilute the effect of the black
vote. Fairfield County is combined with Richland; Williamsburg
and Marion with Florence and Harry; Georgetown with Charleston;
Billing with Chesterfield; Clarendon with Sumter; Edgefield and
Allendale with Aiken, and Lexington, Calhoun and Orangeburg
with Dorchester.

And to add insult to injury, the senate representatives are elect-
ed by numbered seats within multimember, multicounty districts,
thereby insuring the continuation of an all-white senatorial body.

This dilution, as we have stated, is further compounded by group-
ing counties which often have very little in common demographi-
cally. Thus, the status quo is maintained at any and all costs.

Almost any politically astute South Carolinian knows that the
legislature's intent in the redistricting has been to gerrymander to
insure an all-white senate, but proving this reading of the legisla-
tors' minds is another thing entirely. The effect has been to dilute
and nullify blacks' votes.

Nowhere is the attitude better exemplified than when the speak-
er pro tempore of the South Carolina Senate insisted that there
was no need to begin studying reapportionment of the State senate
until 1983, just 1 year prior .to the next senate election but also 1
year after the expiration date of the current preclearance require-
ment. 0

Such an attitude is not only postponing the inevitable, but it's
ignoring the obvious; going back to those days when the will of a
few governed all, and the political strength of minorities was
abused and misused.
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Thomas Jefferson said, and I still believe, that our form of gov-
ernment is the only one "which is not eternally at open or secret
war with the rights of mankind." We must all ponder those words.

We cannot allow this era of transition in our Nation's political
life to lead either to an open or secret war on the rights that have
been so dearly and recently won. Nothing is so essential to our
democracy as the free and full exercise of the right to vote.

Government and law must not only be fair, but they must be
perceived to be fair. The actions of governmental leaders, especially
Congress, do send signals. I believe it is time for us to look at how
end by whom those signals are received. Perceptions can be de-
structive to millions of Americans who are only just beginning to
feel any benefits from the legislative, administrative, and judicial
efforts of the recent past.

To call a halt now to a key instrument of human and democratic
progress will be an obvious betrayal of the faith and hope .created
in these Americans.

Already we have seen an erosion of the effectiveness, and thus
the trust, placed in the Voting Rights Act. The Justice Department
recently withdrew from a South Carolina suit addressing this issue
because of the intent requirement enunciated in City of Mobile v.
Bolden

Second, a Federal judge upheld the city of Columbia's method of
selecting its councilmen, even though the result of that selection
process has been an all-white, all-male council, . virtually all of
whom come from one small area of the city.

And finally, Judge Chapman, using Mobile as a foundation, re-
scinded his decision involving Edgefield County.

To paraphrase Paul Simon, there must be 50 ways to cheat your
neighbor out of his vote.

Now, Senator Bond has already named most of the ones that I
am aware of, but I point out to this committee today that I am sure
that there are many more that have not yet been released from the
imaginations of creative manipulators. And I would like to let my
statement stand, as to the ones that I am aware of.

In South Carolina, there have been some 50 objections considered
by the Justice Department. This, in my opinion, does not begin to
cover the number of complaints, much less the number of viola-
tions.

The arguments for diluting the Voting Rights Act are transpar-
ently a pretext. Some say the preclearance coverage should be
extended to all 50 States, but we know that this would effectively
ill enforcement because of a lack of sufficient budget commit-

ments.
More importantly, when there is no clear need to do so, the

supreme Court probably would find such a requirement unconsti-
utional. And there is the idea of requiring private individuals to
ring suit in district courts, but we are aware of the extraordinary
ime, financial impositions, and court burdens that this would con-
Ume.
And there is the argument that preclearance is burdensome, but

;hat argument falls to the one outstanding candidate, black or
)rown, who loses his or her chance for selection because the Gov-
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ernment, when it is required to protect the rights of the people,
instead decides to ignore those rights.

One of the 50 ways to cheat your neighbor could be chiseled on
the political epita ph of a host of South Carolinians. There were 12
or more blacks who attempted to serve in the State senate who,
over the past few years, have been defeated because of one or more
of those requirements.

Many of them apply to people who offered for the House of
Representatives, and I might add that those who offered for the
House, various county council, city council, and school boards, some
of them were resurrected some years later, but only after the
Justice Department decided that it would not go along with South
Carolina's full slate laws or would they approve a plan for electing
Members of the House except by single Member districts.

In closing I would like to point out that the Greenville and
Florence City Councils now have two blacks each as a result of
their changing to a combination of the single member district and
at large election methods. Charleston City Council finally has fair
representation for the 50-percent minority population. And just 2
weeks ago Florence County School District No. I elected a black to
the school board after the numbered seats were removed and the
school board members were allowed to be elected at large without a
majority runoff requirement.

The local newspaper in Florence following the elections stated
that "all in all this gives District No. 1 a strong board. There is
probably a broader cross section of citizens and greater diversit,'of
views represented on the new board than any other previous
board."

These are but a few of the positive signals indicating to all that
black, brown, and white can live side by side in such a way that
hopefully we will approach a day when consideration of a political
candidate can be made on the merits of the proposals and his or
her qualifications.

It is within your power to send the same kind of signals today. I
believe the most positive, reassuring signal of good faith and hope
that you can send to Americans would be to support the Rodino
bill, assuring that the progress made in Charleston and Greenville
and Florence and Horry is not the end of the dream.

I hope that your actions will guard against any results that could
return us to the nightmarish conditions which were first codified in
1881 and from under which we have just recently begun to emerge.

After all, the provisions of the Voting Rights Act are present,
one court said, to insure that effective voting is a matter of right,
not a function of grace.

Thank you.
Mr. EDwARws. Thank you very much, Commissioner, for a very

excellent testimony, as was Senator Bond's.
The gentleman from Illinois, Mr. Washington.
Mr. WAsHNCTON. I want to thank the Senator also, Mr. Bond,

my good friend, and Mr. Clyburn, whom I have had the pleasure of
meeting, for his testimony which more than refutes what we heard
p-or to today.

Senator Bond, Mr. Brinson held up Mr. Fielder as exhibit
number one to ostensibly demonstrate that all is quiet in Rome,
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Ga., and that black folks down there are more than satisfied with
the state of things as worked out by the officials in Georgia, and I
presume that's Mr. Brinson. Would you comment on what to me
might well be a total misconception?

Mr. BOND. Mr. Washington, I am not not familiar with all of the
citizens of the city of Rome. I have been there on more than one
occasion and I found that as in other municipalities in Georgia,
and indeed others throughout the South, there is a high level of
discontent with the level of city services being offered.

You will note that in his statement Mr. Brinson said the court
had found that some black neighborhoods were being upgraded.
One would assume that the fact that some had to be upgraded
would mean that they had been ill-treated in the past, at least in
the immediate past, by the city fathers of that community.

Mr. WASHINGTON. Mr. Brinson makes his argument, I assume to
support his conclusion or his final request, that they be permitted
to opt out.

Mr. BOND. He made this same argument before the Supreme
Court of the United States. He lost 6 to 3. Now he brings it to this
committee. He lost there. I hope he loses here.

Mr. WASHINGTON. He is rearguing his case here, and we do not
have the benefit of all of the facts that the Supreme Court had.
That's what bothers me. I have a feeling that there are some gaps
that need to be filled in. Could you supply some of them?

Mr. BOND. There are some gaps. Most pertinent is the original
language of the act which Mr. Brinson probably could have ob-
tained had he inquired. It tells clearly what had to be submitted
and when and where. May I quote. "Shall enact or seek to adminis-
ter any voting qualification or prerequisite to voting or standard
practice or procedure with respect to voting different from that in
force or effect on November 1st, 1964."

It seems to me, Mr. Washington, that that covered the 60 annex-
ations the city of Rome illegally accomplished without submitting
them for preclearance by the Department of Justice. It seems to me
that a man in his position ought to have known about this, and, of
course, I cannot read his intent but I do know what the effect of
those rulings were. The Court agreed with the opponents and dis-
missed his complaint, turned him down 6 to 3.

Mr. WASHINGTON. And it is true that even after attention was
specifically brought to that section of the act by the Justice Depart-
ment, even after that certain annexations were not reported to the
Justice Department.

Mr. BOND. That's correct.
Mr. WASHINGTON. Was I fair then in saying that the city of

Rome did not have clean hands?
Mr. BOND. Exactly so, Mr. Washington.
Mr. WASHINGTON. Neither there nor here.
Mr. BOND. Exactly.
Mr. EDWARDS. Mr. Lungren.
Mr. LUNGREN. Thank you, Mr. Chairman. I appreciate the testi-

mony of both of you this afternoon. I think it does help us certainly
establish a record as we attempt to work with this. I would say,
although I was not in Congress at the time, it strikes me that the
1965 Voting Rights Act probably was politically difficult or tough

83-679 0 - 82 - 17 (pt.1)
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to be passed, but intellectually or logically there was not much
difficulty. By that I mean I think that no doubt there was a
widespread pattern and practice of discrimination with respect to
voting rights affecting minorities in those areas which were cov-
ered at that time.

I would suggest, however, that now I think it is a slightly differ-
ent job which we have. I think, to be fair, we have to look at the
situation anew and see whether in fact there have been any real
accomplishments in some of those areas to see whether in fact the
same requirements of the law should be applied, and that is why I
am somewhat saddened by the suggestion of some who have testi-
fied before us that any consideration of a change necessarily repre-
sents a retreat. I would hope we would be able to honestly look at
this without presuming that if we make any changes we are doing
so because there is a retreat, and I in fact am rather sympathetic
to your position.

Have got to be convinced, though, if I am going to vote for any
change that that is what should be done based on the record.

There is also something which has appeared in several instances
in the testimony suggesting that somehow racism and discrimina-
tion is more acceptable today. It almost seems to be an attempt to
connect that feeling with the conservative mood of this country,
and I hope that we disabuse ourselves of that.

I am proud of the fact that in my State of California a Republi-
can with as conservative a record as anybody has in the State of
California, Clair Bergner, when the Democratic Party had the mis-
fortune of a Ku Klux Klan member being their nominee for Con-
gress, knowing that he would win overwhelmingly still campaigned
as hard as he possibly could because he said, publicly and private-
ly, he felt it was necessary to show people the danger of the Ku
Klux Klan and he was going to make sure that this person got the
fewest votes he possibly could so that people would understand
what we were talking about. And he did so at some peril to him-
self. For the last 3 or 4 weeks of the campaign he had to hire
armed bodyguards to respond to threats to him and members of his
family.

I hope we would not just try and say that because there is a
conservative mood in the country that necessarily those of us who
happen to be conservative feel that it is all right to have Ku Klux
Klan members running around. I don't, and other members of my
party who share my political persuasion do not.

I would like to hope that we could address the issues that are
before us.

I just have to say one thing, Senator Bond, with respect to
something you said. We are dealing with a very difficult issue here,
the question of racism, a question of where it is involved in the
electoral conduct in this country. To make a blanket statement
that we had a racist war upsets me and concerns me because I
have a district that probably has as many Southeast Asians who
had to flee the effects of that war as anybody in this country. And
when I talk to them they do not complain to me about the racist
war of the United States. They complain to me about the fact that
as Mung tribesmen they are being exterminated by Communist
forces in Southeast Asia. As Cambodians, half of their population
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has been destroyed by the wonderful deliverers following the
United States, Pol Pot and others there, and Vietnamese who still
have members of their family there who are still living have not
suggested to me that they felt that they were bearing the brunt of
a racist war by the United States, and I hope that we can isolate
that issue out and not talk about that. But I had to respond.

Let me suggest why I need your testimony on these things. I
come from an area of the country that is not covered by the Voting
Rights Act. I am about your same age. I think a little younger. I
grew up watching on television the terrible scenes of what was
happening in the South when blacks were attempting to exercise
their right to vote. So I am one of the products of a generation that
grew up very sympathetic toward this and supported it in whatever
way I could, being a schoolchild out in California, the efforts that
were going on there. Yet some of the testimony I hear today
suggests that because you go to a majority election, for instance, or
a citywide election, there is necessarily a racist effect content.

In my hometown of Long Beach we went from a citywide system,
where those people who were being elected to city council would be
nominated by district, but then the overall vote, final vote of the
top two would be citywide, to a districtwide one because I thought
there was better representation there. I am not convinced that it
has not worked that way.

So many people are interested in their own sector, the city has to
go to hell in a hand basket.

I'm feeling that maybe we ought to move back to the other way.
I don't see in the movement many of us have an intention to
discriminate against any particular group.

The city of Los Angeles has a system whereby the mayor has to
be elected by majority vote. Tom Bradley was just elected the
second time around by going through that system, although he
failed the first time. He was seated the second time and then had
an overwhelming vote.

So in some ways those don't strike me as necessarily having a
racial impact.

Now with that background, where do you suggest I look to see as
to whether we should have the intent standard or the effects
standards if we are dealing with areas that have had a background
of discrimination in the past but say for the last 17 years have had
a fairly good record?

Mr. BOND. Congressman, I think you have heard it said before
how difficult it is to prove intent. If you were to leave this building
and someone were to put a pistol in your side and relieve you of
your wallet and that person were to be caught, if you had to prove
in court that his intent was to relieve you of your wallet rather
than just produce the effect, the wallet in his hand, the witness
who saw him with the gun, the fact that you had the wallet and
now don't have it, if you had to prove his intent I don't think you
would ever claim your wallet.

Mr. LUNGREN. It would be proved to my satisfaction.
Mr. BOND. I don't think you could prove it in a court of law.
Mr. LUNGREN. I understand.
Mr. BOND. I think you and the other members of this committee

ought simply to look at the record and I think you will find that
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the covered jurisdictions, particularly those in the Southeastern
part of the United States, if not in those, and sections of California,

ew York, Arizona, Alaska, I think you will discover consistent
patterns of intent to evade the purposes of the act. You will find
records of nonsubmission. So I think you will find covered jurisdic-
tions which immediately after the act became effective in 1965
immediately changed their election schemes from one form to an.
other. I think you will see, if you examine the Justice Department
records from 1965 to date, that an enormous number of submis-
sions were rejected right after the renewal of-the act.

I think the record will demonstrate that coldly and objectively
that this section of the country persists in its attempts to deny
minorities meaningful access to the political process.

Based on that conclusion I hope you will support the legislation
introduced by Chairman Rodino.

Mr. LUNGREN. What if we found an area in a covered State that
in fact is clean. Would you suggest that if we set up a mechanism
where there could be such a judicial determination they ought to
be allowed out?

Mr. BOND. I don't think they ought to be. I can't tell from what
Mr. Brinson said. He said at first it was a severe burden on Rome.
And then he said it was a trivial burden. I don't know which
burden it happens to be for his community. As I am given to
understand, it is a matter of an 18-cent stamp today and a letter to
the Department of Justice, and I cannot imagine that to be an
onerous burden o- any town or city or municipality however small,
however impoverished or however clean its record might be.

Mr. LUNGREN. I am not looking for devils or angels. I recognize
we are dealing with human beings. Some may have acted as devils
in the past and that required some legislation that we did impose.

I just wonder whether we ought to require the continuing
stigma. It is a stigma. It is a prejudgment that people cannot be
trusted to come up with their own rules and regulations based on
the pattern or practice of discrimination that was the basis for
starting the coverage in the first place.

My point is, if there is such an area, should not they have some
means to relieve themselves of that stigma?

Mr. BOND. There is another stigma that has attached to a large
portion of the population of this country for almost 400 years. It is
a stigma that has been attached to me for my 41 years, and it is a
stigma that has not erased itself in my State in the past 16 years
since this act became law.

I cannot imagine the covered of this act, the covered jurisdic-
tions, those that may be as pure as the driven snow, face any
onerous burden or difficult burden or burden of any kind. If they
are interested in escaping this stigma, then let them be sure th'.t
every electoral change they send to the Department of Justice in
Washington is one which the Department of Justice will clear,
clear immediately, clear speedily and by that method let them be
known by their good works.

Mr. LUNGREN. Do you suggest that the Rodino language, that
goes to an effects test more than intents test, would not be subject
to interpretation by courts to construct an effect based on the
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percentage of representation in an elected body of a covered minor-
ity.

Mr. BOND. I am not an attorney, but I have been given to
understand that the court, to date, has forbidden the establishment
of such quotas in adjudicating these cases.

Mr. LUNGREN. What I am saying is we would be changing the
language to say an effects test, we would making it explicit. It
would be an effects test.

And knowing the ingenuity of court judges, I just wonder if, in
fact, that would not bring us to that situation? I am not sure that
is what any of us want.

Mr. BOND. I cannot say what the courts may do.
Mr. LUNGREN. Would you support that type of an analysis under

an effects test?
Mr. BOND. There has not been any requirement to date that such

quotas be employed. The real incentive comes from the Federal
District Court here in the District of Columbia-have not, to date,
asked for such a remedy. I cannot imagine one being asked for in
the future.

Mr. LUNGREN. My question was: Would you support that kind of
an analysis under an effects test?

Mr. BOND. I may. I should have to hear the arguments, Congress-
man, and the particular circumstances. But I cannot imagine it
occurring.

Mr. LUNGREN. Thank you very much.
Mr. EDWARDS. My first question is to the commissioner.
How did you get appointed commissioner?
Mr. CLYBURN. I was appointed by Governor West in 1974.
Mr. EDWARDS. And the Governor understood your views on this

issue?
Mr. CLYBURN. Sure. Of course, he's no longer Governor.
My views on this issue and all other issues relating to civil and

human rights are pretty much known throughout the State of
South Carolina, I would hope, and those I come in contact with
throughout the United States of America.

Mr. EDWARDS. I think you witnesses can see what the dialogue is
going to be over the next few months, about a bailout, requiring
that the act be made effective on a national basis.

I think the big danger is going to be, from my point of view-and
ur point of view, actually-the big danger will be that there will
offered and approved some sort of halfway measure, like the

1968 housing bill, that really is not worth the paper it is written on
because of the retreat that is implicit in it, while people will be
able to go all over the country and say, "Yes, I voted for a continu-
ation of the Voting Rights Act."

Well, somebody will say, "You didn't."
And they will say, "Yes, I did," without mentioning that they

also voted for a version of it that is ineffective.
Don't you really think that without section 5 we might as well

forget the bill? The permanent portions of the law are there
anyway, and they provide for all of the other things that people are
talking about extending. Do you agree?

Mr. CLYBURN. Yes, Mr. Chairman.
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I would like to say that for any right-thinking American to look
at the South Carolina Senate composition-46 counties, I think 16
senatorial districts-when you look at the deliberate attempt, the
Z's and X's that are drawn in order to lump high population black
counties with high population white counties and number the
seats, and force at-large elections in the Senate, in some instances
with districts that are twice the size of our congressional districts-
some of our congressional districts, and to say that that is not an
intent on the part of the legislature to maintain a system of white
only senate, is beyond me.

I think it is clear there.
I think when you look at the County of Edgefield, which we have

talked about, almost 70 percent black population, and to this day
they cannot get a black person elected to county council. And they
have all of these devices, devices that were clearly ruled unconsti-
tutional on one day; but because the Supreme Court applied an
intent test, ruled constitutional the next day.

That indicates to me that the effects test is something that must
be-as well as in section 5, in view of what the-what the South
Carolina Legislature is doing, and the mere fact that we have
decided that we are not going to reapportion until after the expira-
tion date of section 5 leads me to believe that there is something
going on in the heads of those who proposed that. That has nothing
to do with the effect, but intent.

Mr. EDWARDS. Senator Bond, let's assume the Rodino-Kennedy
bill passes and the law is extended to 1992. And then we would
look it again. And if then the covered States came in and brought
out a lot of evidence to the effect of what had happened in their
States in the past 10 years, 1982 to 1992, and they brought in
evidence of affirmative action programs, school desegregation, de-
scribing major efforts everywhere to distribute public services
fairly, and all the things that we try to take for granted in Amer-
ica, at least where I come from, then don't you think at that time
it might be appropriate to take a look at the act?

I don't know if we're going to get that kind of evidence. What
we're going to get-the kind of evidence we are going to get, the
statements that are going to be made is: "Look, we have suffered
long enough. We are being discriminated against. And we want to
be released from the coverage of this act."

And then we have to prove to the members of the House and
Senate what will happen if the bill is not passed, if the extension is
not approved. We are going to have to prove something in the
future. To do that, we have to have very strong evidence of what
will happen. The best evidence, of course, is what they are trying
now. And both of your testimonies are valuable. But we have to be
very specific on that, this circumvention of the law that is going on
now, the various attempts to discriminate.

Mr. BoND. Mr. Chairman, I think if the covered jurisdictions
could come back before you in 1992 and if they can demonstrate
beyond the shadow of doubt that the shameful record many of
them have enjoyed until this present day is really a thing of the
past and the attempts of equivocation and delav, dodging about the
law, disobeying the law, failure to obey the law, then they might
have an argument to make.
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But at the present time, they simply don't.
Mr. CLYBURN. Mr. Chairman, if I may, I do think that what this

committee must do in this particular instance is not only look at
section 5, but section 2.

In South Carolina, all of the schemes that we presently have,
what section 5 does is prevent them from coming out with any-
thing new. What we have already in place is preventing us from
doing anything in the State senate in Edgefield County and every-
thing else.

So, if we allow the status quo to exist for another 10 years, under
the present law, I would still be here before this or some other
committee, saying that something has to be done, because if things
stay as they are, we still will not get anybody elected in Edgefield
County nor will we get anybody elected to the State senate, even
with preclearance, under section 5.

Mr. EDWARDS. The Mobile decision does great damage and makes
ineffective the rest of the statute.

Mr. CLYBURN. That's exactly right.
Mr. EDWARDS. Thank you very much.
Counsel.
Ms. GONZALES. One question for both of you, really: One of the

concerns that has been raised by people in the discussions that we
have had so far is that the act doesn't really deal effectively with
voter fraud and the like in places outside of covered jurisdictions.

The question has been put that voter fraud in places outside of
covered jurisdictions-such as Chicago, for example-is as much
of a problem as absentee ballot problems that have been cited. How
would you both respond to that concern?

Mr. BOND. I would respond that present criminal law, it seems to
me, ought to be adequate if there is vigorous prosecution on the
local level. I should not think that any additional legislation would
be required to enforce charges of vote fraud, whether they occurred
in Chicago or Chattanooga.

Mr. CLYBURN. I would say, Madam Counsel, that, even with
preclearance, section 5, in South Carolina we still have to pursue
accusation of voter fraud through the criminal courts.

We have just had-and I would like, if it would help any, to
submit for the record this past Sunday's newspaper article, con-
cerning voter fraud. We just sentenced two dozen people to jail for
voter fraud in Dillon County, South Carolina. There is testimony
given that I think would help along this line. So we pursue it
thro'igh the criminal code in South Carolina.

Ms. GONZALES. What yo i are both saying is that the Voting
Rights Act is not the end-all dealing with voting issues, there are
other laws that apply and should be used?

Mr. BOND. Exactly.
Ms. GONZALES. Thank you.
Mr. BOYD. Before he left, Mr. Hyde requested that since Mr.

Bond's statement makes some serious charges with regard to Pike
County, Henry County, Terrell County, Taliaferro County, the sub-
committee address relevant portions of his statement to the appro-
priate public officials of those counties and insert their responses
into the record with regard to the points made by Mr. Bond.

Mr. EDWARDS. Without objection, so ordered.
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Mr. BOYD. Mr. Bond, with regard to Taliaferro County, the cir-
cumstances you outline in your statement involve the use of cam-
paign helpers to convey absentee ballots to voters and then help
the voters to fill them out and then take custody of the ballots
themselves; is that correct?

Mr. BOND. Yes.
Mr. BOYD. Was that tactic employed equally with black as well as

white?
Mr. BOND. The county is so overwhelmingly black it would be

difficult to state it in quite that fashion. A candidate employs this
technique with the largest number of voters he or she believes is
sufficient to gain a victory.

I would say that the Georgia General Assembly in 1981 has made
some efforts at making it difficult for this to happen in the future.

Mr. BOYD. It was declared a violation of State law by the State
attorney general; was it not?

Mr. BOND. Yes.
Mr. BOYD. On that portion of your statement regarding Rome,

Ga.-I think it is on page 12-you make reference to at least an
implication that the Rome officials were not acting in good faith.

Mr. Brinson has alluded to the decision of the District Court for
the District of Columbia, to the effect that no discriminatory pur-
pose was present. Don't you think that that decision would tend to
refute, at least to some degree, your contention that bad faith
existed?

Mr. BOND. I would think that good faith would have been shown
by timely submission of the electoral changes that the city of Rome
engaged in following the passage of the act of 1965, that that would
have been a demonstration of good faith.

Mr. BOYD. You disagree with the holding of the district court?
Mr. BOND. I disagree with your characterization of my statement,

that the officials in Rome demonstrated good faith and that good
faith was validated by the district court.

Mr. BOYD. Thank you.
With regard to the election in Rome, which took place in 1970,

did not-the candidate in that election ultimately lost; didn't he
receive 45 percent of the vote?

Mr. BOND. Yes.
Mr. BOYD. Doesn't that represent considerable crossover white

vote?
Mr. BOND. Yes; it does. It also demonstrates that had the election

been held under the old system, that the candidate would have
been successful.

Mr. BOYD. But the white crossover vote is present in those num-
bers; is that correct?

Mr. BOND. Yes; it is.
Mr. BOYD. Thank you.
Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you very much.
Our final witness today is Dr. Jamcs Loewen, who is a professor

at the department of sociology, the University of Vermont.
He is accompanied by Attorney Willam Taylor from Catholic

Law School-Catholic University Law School, and a long-time
friend of the subcommittee.

Mr. EDWARDS. Your statement will be made part of the record.
[The complete statement follows:]
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1. Introduction and Cualificitions.

I began analyzing elections, using then-new statistical techniques

such as overlapping percentages and ecological correlation, while a

graduate student in sociology at Harvard University in 1966. When I noved

back to Mississippi in 1968, my interests focussed on racial bloc voting:

its extent, its causes, and its effects. Sirce then I have analyzed about

150 different elections and have presented the ruiults of those analyses

in more than a dozen court cases, mostly involving the Voting Rights Act,

especially Section Five. This constitutes a broader eEpirical base in

this area than that of any other social scientist I've encountered. Appen-

dix A, my vita, lists these cases and also presents my educational back-

ground and experience more generally. Race relations and political sociology

are two of my three substantive areas of specialization within sociology;

both bear on this issue. Let me add that I was engaged by the Justice

Department last year to teach a seven-hour workshop to some of their attor-

neys on the use of statistics and social science expertise in litigation,

and I am now completing a book on that subject, Social Science in the

Courtroom, for D. C. Heath. My work in this area earned me the First Annual

Spivack Award of the American Sociological Association and helped me win a

Fulbright Fellowship to Australia in race relations and the law.

This statement first presents my findings on the extent of racial

bloc voting in the four states where I have done most of my research:

South Carolina, Georgia, Alabama, and Mississippi. Then I offer comments

as to the degree to which black voters can effectively participate in the

politic4Xprocess, given the extent of white bloc voting that obtains, and
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depending on various election practices. Finally I note differences in

the socioeconomic positions of the black and white communities in the

South, differences that explain some of the voting statistics.

2. Racial Bloc VotinR in Four Southern Statas.

Three statistical techniques -- correlation, overlapping percentages,

and ecological regression -- allow a social scientist or statistician to

calculate rather accurately (depending on how many precincts or counties

are involved) Just how members of each race voted in an election, even

though the social scientist was not inside the pollbooth with anyone.

This statement surprises some people who are unfamiliar with the

analyses; hence let me show quickly how the simplest of the techniques,

overlapping percentages analysis, is done. (The other techniques are

described in Appendix B.) Overlapping percentages consists of identifying

precincts that are extremely high in the first variable (^ white in the

population), assuming that all cross-racial balloting that could have

occurred did occur, and calculating the resulting minimtn percentage of

whites who must have voted white for the votes'to have come out as they did.

Table 1 shows the population of each precinct, by race, for Floyd

County, Georgia, including Rome, 1970, supplied me by the Justice Depart-

ment in 1978, when I was preparing to be an expert witness in Rome. et al.,

v. U.S. Since overlapping percentages analysis is appropriately applied

only to heavily white or heavily black precincts, only 902 white (or whiter)

precincts are included in the table; there are no 902 black precincts.
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Table 1. Population and Election Outconie,_Flowt Countv. Georc_,.

(Election: Democratic Primary between Maynard Jackson (black) and Herman
Talmadge (white), United States Senate, 1968.)

Precinct % White in 2 Votes for Minimum % of Whites
Population Talmadge IWhr, 1ad to Have Voted White

Armuchee 97.8% 84.4 84.0%
Barkers 96.0 88.1 87.6%
Etcwah 91.2 91.8 91.0
Everett Springs 94.4 97.8 97.7
Floyd Springs 94.4 93.9 93.5

Glenwood 98.7 95.5 95.4
Howells 97.1 92.3 92.1
Lindale 94.2 88.1 87.4
Alto Park 99.1 87.9 87.8
Garden Lakes 99.1 86.1 86.0

Mount Alto 94.4 87.7 87.0
North Carolina 97.3 89.8 89.5
Texas Valley 98.5 95.5 95.4
W,tters 97.3 92.2 92.0

To illustrate, Everett Springs is 94.4% white, 5.6% black, in popu-

lation. In this precinct, 97.8% vf the votes went for the white candi-

date, 2.2% for the black. We assume that all votes for Maynard Jackson

were cast by white voters. (This assumption is unlikely; we make it

because we wish to calculate the minimum amount of white bloc voting that

must have occurred.) Then a maximum of 2.2% of the population was white

and voted black. Since 94.4% of the population was white, if we subtract

2.2% we obtain 92.2%, the minimum percentage of the population that was

White and had to have voted white. The fraction of the white population

that had to have voted white is 92.2%/94.4% or 97.72. It is important to

recognize that this percentage is not an estimate, but a minimum. I can

therefore state with certainty that the percentage of whites voting white

in Everett Springs in this election is 97.7% or more.
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All of these precincts shows racial bloc voting, according to the

most stringent definitions commonly applied. A better statistic can also

be calculated, based on all the precincts ar once, not just one, and in-

cluding those precincts that are interracial, using ecological regression.

For Floyd County as a whole in this election, that analysis indicates that

92.0% of the whites voted for Herman Talradge. A confidence limit can be

placed around this figure, prnvidin" a band within which I am 99% certain

that the true figure lies: for these data, this interval is 88.9% to 95.1%.

In short, I am quite confident that between 88.92 and 95.1Z of the whites

in Floyd County voted white. (Incidentally, about 76.2% of the blacks

voted black, a high proportion but substantially lower than the bloc voting

level found among the whites.)

Using this kind of analysis, along with correlation and multiple regres-

sion, I surveyed some 42 elections in South Carolina, including two statewide

contests (6/13/78, Secretary of State, Democratic primary; 6/27/78 runoff);

seven Democratic Primaries for State Senate (1972 to 1976): and 33 countywide

local contests (1972 through 1978). I found the following proportions of

intraracial voting:

Table 2. Intraracial Voting, South Carolina, 1972-1978.

Eleccion(s) Percentage of Whites Percentage of Blacks
Voting White Voting Black

6/13/78, statewide 772 932
6/27/78, statewide 732 902

Ten eoutlee, seven elections,
Seqm4e DLtric:a, 1972 through
1916 932 652
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Table 2. cont.

33 coutry level elections 92: 88%
(See Appendix C for list.)

These data from across the state of South Carolina show racial bloc

voting by both whites and blacks.

In Georgia, I have surveyed one election in Floyd County and nine elec-

tions in Charlton County, 1968 through 1978. I found the following:

Table 3. Intraracial Voting, Georlia. 1968-1978.

Election(s) Percentage of Whites Percentage of Blacks
Voting White Votin;_Black

Democratic Ptimary, U. S. Senate,
1968, Floyd County 92% 76%

Nine Democratic Primaries and
Runoffs, 1970 (1), 1974 (2),
1976 (2), 1978 (4), combined
for analysis 87% 86%

These elections show racial bloc voting by whites, and generally indicate

the same among blacks.

In Alabama, I have analyzed data from eight elections in Hale Count:..

including 1970 general election for probate judge, 1972 general election

for U. S. House of Representatives, 1974 Democratic primary runoff for

county commissioner (post 4), 1976 Democratic primary runoff for circuit

clerk, and four contests in the 1978 Democratic primary and runoff. For
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compactness I have grouped the first four (pre-1978) and last four (1979)

together.

Table 4. Intraracial Voting. Hale County, Alabana, 1970-1978.

Elections Percentage of 1.hites Percentageof Blacks
Voting White Voting Black

Four elections, 1970-1976 98% 80%

Four Elections, 1978 98% 83%

These eight elections show racial bloc voting by both races, overwhelmingly

so by whites.

In Mississippi I have analyzed 2 statewide black/white election 1,)71

Governor, 1978 U.S. Senate), one district wide 0.S. House of iepresencatives

election (1975 DC-mcratic primary), 2 referoia (regardi.g at-large ccmi...ion

form of govrrnmnt vs. mayor-council fon, jt.ckion, 1977, and hattiesbirq,

1979), and at least 40 county-level contests (1968 tit.,.ejh 1930), i

counties: Alcorn, Bolivar, Coahoma, Forrest, G. orge, Hinds, Humphreys,

Itawamba, Madison, Marshall, Noxubee, Prentiss, Sunflower, Tisinning, Uniion,

and Warren. Table 5 shows most of tnese elections. A high level of racial

bloc voting is evident arong blacks and a still higher rate aiong whites.
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Table 5. Intraracial Voting, Missis

Elections Pe

1971 Governor, statewide

1978 Senate, statewide

1975, Southwest Mississippi,
State Senate

1968-1979, 8 elections for the
Mississippi Legislature (averaged)

1968-1980, 16 county-level electiuns
(averaged)

sni 196P,-1980.

rcentiae of Whites
Voting White

99%

99%

99%

98%

93%

Percentage of Blacks
Voting Black

84%

83%

93%

87%

91%

The two referenda sho-'ed considerable racial bloc voting as well, even

though white and black candidates did not oppose each other. Combining the

results, 78% of all white voters in the two cities supported the cooission

form, while 91% of all black voters supported the mayor-council form. Thus

these referenda showed voting polarized along racial lines.

In order to determine if racial bloc voting is increasing, decreasing,

or remaining constant, I divided all of the candidate elections from all

four states into two categories, 1968-1974 and 1976-1980. (1 omitted any

1975 elections, as being in the middle of the two time periods.) Based on

30 different elections in four states, 1968-74, 1 found the average level

of intraracial bloc voting to be 94.0% among whites, 83.4% among blacks.

In the later period, 1976-80, based on 37 different elections, I found the

average level of bloc voting to be 92.0% among whites, 88.8% among blacks.

This is a very slight change, of course, and still represents extremely

strong racial bloc voting in both groups.
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Some people have asserted that racial bloc voting is decreasing in the

Southern and [order states, to the point where it no longer holds; there are

cities such as Syrna, Delaware and Capel Hill where this may have occurred.

It has not occurred in any of the areJs

where I have done my research. T:,'re is still a tendency on the part of

many whites and many older blacks to take for granted that whites will al-

ways rule, "must" rule, and although that belief has been shaken by the

Voting Rights Act of 1965 and the massive school desegregation of 1969-70,

it persists strongly. It will be 1993 bLfore nalf of the South's population

will have been born after the passage of the Voting Rights Act, even longer

before most elected officials will have been born after its passage. Old

attitudes die hard, and because many whites still believe that whites must

rule, there is a form of "racial patriotism" that underlies their sometimes

strenuous efforts to bloc vote and to maintain 311-white control through

various kinds of manipulations of election laws and practices.

3. Black Political Particioation, CGven White bloc Voting.

Black political leaders are very aware of the likelihood of white bloc

Voting against them. So are political analysts: as one put it, "Black

mobilization in Mississippi should proceed as quietly and inconspicuously

as possible."1  In many of the elections I have analyzed, those contests in

which the black candidate received the highest proportion of his/her own

race's votes were precisely the elections marked by the greatest white bloc

voting: This is contrary to common sense, which would tell us that the black

candidate with the greatest black support was probably the most qualified,

the candidate who had organized the most visible campaign, and the best known.

Hence welmight expect that s/he would also receive the greatest proportion

83-679 0 - 82 - 18 (pt.1)
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of white support, if whites are supporting candidates because of their

qualifications, campaign visibility, etc. Not so. In many instances it

is precisely the viable black candidate who suffers the greate.it amount

of white bloc opposition.

This means that black political leaders face something of a double

bind. They need to be more active than white candiJates in order to

mobilize their constituencies, for we shall see that black Southerners

are less likely than whites, on average, to register, turn out at the

polls, and vote intraracially. Yet as black candidates mobilize, they

build greater white backlash. The full-slate requirement makes thi

dilemma for black leaders much more acute, where it exists. For if blacks

run a full slate, they thereby signal whites that a black takeover, rather

than a sharing of power, is intended and loons. Nothing is more effective

in mobilizing white turnout and bloc voting. But if they run a partial

slate, then they themselves inadvertently must supply a part of the "white"

vote totals that will defeat their own candidate(s).

At-large elections similarly work against minority candidates. First,

my research has shown that a Southern cuuunity needs to be 65" to 72%

black in order that black candidates will have an even chance to be elected.
2

A county that is 65% black in total population is probably only 60% black

in Voting Age Population (VAP), because of continuing black outmigration

from a majority of Southern counties. In registration it is probably only

about 55% black and in turnout at the polls, perhaps 52% black, owing to

a host of socioeconomic factors, such as type of job and income level. Then

in bloc voting at the polls, blacks are "inferior" to whites, causing probable

defeat for a black candidate from a 652 black total population. Not many



266

-L0 -

counties or cities are 65% to 72% black, as entities, so not ma:iy such

entities have much chance of electing blick officials when elections ate

conducted at-large.

SecQnd, at-large elections disadvantage black cainpaigners and advan-

tage majority office-seekers. Blacks campaign differently from whites,

in t'ist of the jurisdictions l'vi studied. They are more likely to rely

on personal conrcts, speaking .at churches and urPanizational inectings,

and door-to-door canvassing. Thile whites use these methods, they also

use mass mailings, radio and TV ads, and other techniques of the mass

media. Obviously black methods are inefective in reaching a large area,

i which several at-large candidates cotere. And to the extent that

the black candidate might switch to "white" style, using the mass media,

he risks stimulating white turnout anl b]oc voting against him/her.

I have not mentioned gerryma.andering, practices of white oll workers,

and vther methods of insuring white victory at the polls. Black would-

be ca.ididates are aware of these factori too. In conjunction with at-large

elections, white bloc voting, and inadequate population majorities, these

factors cause a chilling effect upon black candidates and upon voters'

support for them. Thus they affect black registration and turnout in a

circular process, giving rise to charges of "apathy". But my research

indicates that black registration and turnout are higher in districts where

they have an even chance of electing s-meone, showing that realism, nut

apathy, lies behind some of the low registration and turnout figures.

4. Socioeconomic Differences and the Need for Black Elect-[ Officials.

Ali underlying the lower black registration and turnout figures are
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vast differences between the white ard black populations In the South. We

urgently need 1980 Census data to update thte;, differences, and there is no

doubt that they have lessened moderately. But a gulf remains. Table 6 shows

the gulf in one county, chosen more or less it random from those I have

studied. Warren County, Mississippi, includes Vicksburg, adjoins Jackson

and Hinds County, and is one of the more urban and progressive counties in

the Deep South; I did not pick a "backward" county to make my point.

Table 6. Compariron of Basic Socioeconomic Positin by Race, Warren County,
Mississippi (1970 Census Data).

Part 1. Education.
Median education among the adult population (25 and older):

White males 10.4 years
Black males 7.0 years
White females 10.2 years
Black females 8.4 years

Illiteracy and semi-literacy among the adult population (proportion of
each race, 25 and older, with 0-4 years of education):

Whites 4.1%
Blacks 27.3%

Number of college graduates:
Whites 2009
Blacks 313

Part 2. Occupation and unemployment.
Proportion blue collar and white collar by race:

Whites 60.22 white collar (professional, technical,
and kindred; managers, administrators;
farm managers and owners; clerical; sales)

39.8% blue collar (craftsmen, foremen; operatives;
transport; laborers and farm labor; service
workers; domestic workers)

100.0%

316cks 18.0% white collar
82.0 blue collar

100.02

Unwmployment, proportion of civilian labor force, by race:
White 2.9%
Blacks 7.2%
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Table 6. Cont.

Part 3. Income.
Median incc~e (families and unrelated individuals)

Whites $9782
Blacks $3794

Proportion of each race below poverty line familiess):
Whites 7.3%
Blacks 49.0%

Part 4. Housing.
Proporcon of dwelling units lacking some or all plumbing:

Whites 8.2%
Blacks 44.lt

Proportion with more than 1.0 persons/room:
Whit en 6.6%
Blacks 26.62

Proportion of families occupying rental housing:
Whites 24.8%
Blacks 53.3%

Proportion of rental housing lacking some or all plumbing:
Whites 6.32
Blacks 56.2%

Table 6 shows a "aJor difference in education, and since most of these

1970 adults are still alive, we may presume that most of this gar persists,

even if strides are being made educationally for minority Americans. Co-

lege graduates are a scarce cocraodity in the black community. In terms of

employment category, the "blue collar" designation denotes employees on

wages, not salary; such employees face somewhat greater difficult- in

leaving work to register and to vote. The racial difference here is over-

whelming. So is the difference in median income. To the extent the poli-

tical participation demands money - to campaign, to subscribe to a news-

paper, co own a TV set, to hire a babysitter -- blacks are clearly disad-
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vantaged, and the literature in political sociology and political science

consistently points to income ab a determinanr of participation.

Table 6 also indicates one reason why blacks cannot rely on white

officials to represent them& white voters have very different needs and

interests than black voters, because they face very different socioeconomic

positions. Clearly the black population reeds to have an enforced housing

code, since among black renters, 56% live in homes deficient in plumbing;

only a handful of white renters face this prulem. Whites, conversely, are

much more likely to own their own homes (and to own blacks' homes). Hence

white and black interests here diverge. It is A truism in politics that

officials are more responsive to those who elected them tnan to those who

did not. A white official is nore likely to listen to his supporters

(whites) than his past opponcts (blacks), even if he or she is trying to

court the latter, when the two groups have opL,,ing interests.

It might be argued that with at-large balloting, blacks cJuld play i

"balance of power" role over a number of candidates, instead of electing

1 or 2 of their own to minority positions on a board. This is not the

position of black leaders with whom I hukve talked. They would rather have

someone, even if only a minority of the officials, "in on" the political

process during the four-year term of office, than play a role at the out-

set and then perhaps be forgotten. And these Census statistics ivlp si'ow

why it is difficult for even the white official elected with black support

to be able to do nuach for the black caminity wfthcut alienating his/her

white supporters.
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MAJOR CONCLUSIONS OF TESTIMONY, JAMES W. LOEWEN, 5/19/81

SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS

1. Whether or not racial bloc voting exists is an empirical
question. It is relatively easy to determine what percent
of whites voted for white candidates and what percent of
blacks voted for black candidates. Applying the "160%
rule" then gives a straightforward definition as to whether
racial bloc voting obtains.

2. Racial bloc voting did characterize all of the areas in the
South that I have analyzed. Whites bloc vote overwhelmingly,
usually between 90% and 99+%. Blacks bloc vote strongly,
ranging from 80% to 95%, depending perhaDs on the candidate,
qualifications, etc.

3. Race determines most whites' votes in elections where white
and black candidates run against each other. It isn't
education, income, or some other variable. Race alone
accounts for more than 80% of the outcome; correlations of
.9 and even .95 and .99 are common, where 1.00 represents a
completely perfect relationship between race of voters and
outcome of election. This is an astonishingly strong rela-
tionship: whites are much more likely to vote white in
these Southern jurisdictions than Democrats are to vote
Democratic, or than whites are to vote white in many
elections in the North.

4. White bloc voting is important first of all because it
indicates still-polarized white attitudes toward blacks and
toward the possibility of their meaningful participation in
the electoral process. In many areas, whites maintain a
furious determination to deny blacks even a minority repre-
sentation on elected boards.

5. White bloc voting has an additional numerical implication
for black participation in conjunction with certain election
practices, such as at-large elections or gerrymandering.
Blacks may be effectively shut out of meaningful participa-
tion in the political process unless they total 65% to 71%
of the population.

6. White bloc voting and the polarized attitudes it represents
are finally important because they are both cause and result
of the racially polarized social structure that still marks
the South, as a legacy from the era of segregation. Black
needs and interests still differ narkedly from white needs
and interests, because blacks face dramatically different
problems relating to income, housing, and education. So
long as voting is racially polarized, white elected officials
will find it difficult to be responsive to their black con-
stituents without alienating white support. Thus, black
voters need a full opportunity to elect black officials.
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TESTIMONY OF DR. JAMES H. LOEWEN, DEPARTMENT OF SO-
CIOLOGY, UNIVERSITY OF VERMONT, ACCOMPANIED BY
WILLIAM TAYLOR, CATHOLIC UNIVERSITY LAW SCHOOL
Dr. LOEWEN. Thank you, Mr. Chairman.
I have a prepared statement and also a one-page list of six major

conclusions of my testimony that I would hope could become part
of the record.

Mr. EDWARDS. Without objection, they will be made a part of the
record.

Dr. Lo wEN. My written statement provides my experience. I
have testified as an expert at a number of lawsuits in which the
courts have found that dilution of minority voting strength is un-
lawful, it violates the guarantees of the Voting Rights Act of 1965.

In my oral remarks today I want to emphasize several conclu-
sions about racial bloc voting in the South and its implications for
black participation in the political process.

Racial bloc voting-its presence or absence-is an empirical ques-
tion. That means it is a question answered by the data.

Part two of my statement describes briefly one way of measuring
racial bloc voting and mentions two other methods. By means of
these methods, the data can be analyzed quite precisely, so we
know how the whites voted, how the blacks voted, even though we
were not in the polling booth with anyone.

I might add that in the Floyd County election that I used for my
example, which was the same election mentioned by Mr. Brinson, I
did find white bloc voting in Floyd County and in Rome, not just in
Floyd County, outside Rome, which might perhaps be misinferred
from Mr. Brinson's remarks.

The question then becomes one of theory. Does a given level of
white votes for white candidates merit the term "white bloc
voting"?

My answer generally is to use the 160-percent rule. If 80 percent
of the whites are voting for the white candidate, while 80 percent
of the blacks support the black candidate, then I would agree we
have found strong evidence of racial bloc voting. That is an arbi-
trary rule, but you have to be arbitrary at some point, and I
believe this is the most scientifically defensible point.

The reason both sides figure into this definition is this. Some-
times a nonviable black candidate has run, perhaps putting out
only a token campaign effort and getting, say, 40 percent of the
black vote and no noticeable white support. Should we describe
whites as a racial bloc because more than 99 percent of them voted
white? Under those circumstances, I think not. And the 160-per-
cent rule would not make that error.

Having defined "bloc voting" and having established three ways
to analyze for it, what are the results of my analysis?

My written statement details them by State. My basic conclusion
is that generally, in election after election, from 1968 through 1980,
in the jurisdictions I have analyzed in four States, whites vote as a
racial bloc. The correlation between percent white and votes for
the white candidate is typically 0.85, often 0.95, and even 0.99.

Now, a correlation that great indicates almost a perfect relation-
ship, because a correlation of zero means no relationship between
race and outcome at all, while 1 is perfection, a total relationship.



271

These are astonishingly strong results. Whites will vote white
more than Democrats will vote Democratic or than whites would
vote Democratic in Northern elections. Bloc voting is not diminish-
ing, or if it is, only at a glacial rate. By State, that includes a
division of pre-1975 elections versus post-1975 elections across the
South, I found that the proportion of whites voting white decreased
from 94 percent to 92 percent, hardly much movement.

Now we have analyzed elections and found racial bloc voting.
One claim which I have sometimes heard is that it is not race that
determines the white bloc vote but something else: income, per-
haps, or education or some other variable. This is not so. First, this
approach is wrong in theory. If it is claimed, for instance, that
whites have higher incomes, so they respond to a white candidate
whose positions on the issues are more favorable to higher income
residents, we must note that lower income is part and parcel of
what being black means in the areas I have studied.

I would refer you to table 6 on page 11 for an example. It makes
little sense to me to partial out some of the effect of income, thus
leaving less effect due to race. Moreover, this approach is wrong,
factually. In South Carolina, I did just the analysis we need to test
this claim. I examined three variables in addition to race: income,
education, and percent rural or urban, surely the three most likely
candidates might be suggested to explain voting, other than race,
in the South.

I found that none of these three had anything like the strong
effect or race on voting. Correlations were zero to .5, rather than
the nearly .9 correlation between race and income. When I looked
at the effect of each of the three, while eliminating any effect from
race, even these small correlations decreased to zero or became
negative.

Finally, in contest after individual contest, characteristics of the
candidates seemed to make little difference to white voters. For
instance, I analyzed two contests in a Mississippi county, both were
black versus white contests, both for the State legislature. In one
case, the black candidate was not a high school graduate. He lived
in a rather different part of the district than the county that I was
analyzing, and he ran a lackluster campaign in this county, garner-
ing perhaps 55 percent of the black vote. He received less than 1
percent of the white vote. The other candidate, also black, for the
other position, was a college graduate and a college teacher. He
was the incumbent, the only black at that time in the entire
Mississippi Legislature. He lived near this county and campaigned
extensively in it. He won more than 90 percent of the black votes
in the county, but again he received less than 1 percent of the
white vote.

Among whites then, race typically determines election outcome,
nothing but race.

Now having shown the prevalence of racial bloc voting, what is
its relevance to the Voting Rights Act? I think it has three points
of importance, and these are the three final points of my list of
major conclusions. First, white bloc voting indicates something
about white attitudes. An election is like a huge opinion poll, after
all, of the entire community, at least of its voting members.
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A polarized election shows a still polarized community. Changes
like school desegregation and the end of the exclusion of black
Americans from motels and restaurants have been extremely im-
portant, but they have not yet led to desegregated attitudes, par-
ticularly where political power is concerned. I might point out that
greater changes than these took place in the South a century ago
in the 1870's, and yet those gains on the behalf of black citizenship
were then lost in the 1880's.

Regarding political participation today, the situation is analogous
to the school desegregation before the massive desegregation of
about 1969 or 1970. During the 1960's in the Deep South whites
were still in their "never' frame of mind segregating schools at
ever turn. After the massive integration of 1969-70, most white
southerners have come to accept desegregated schooling. They no
longer feel that civilization will come to an end if blacks and
whites attend school together. But no such change has taken place
in politics. There whites still manifest a furious determination to
deny blacks even minority representation on elective boards in
many areas.

With regard to politics white attitudes are still segregated and
white bloc voting shows this.

The second reason I focus on the presence or absence particular-
ly of white bloc voting is because if whites bloc vote, then in
combination with certain election practices, blacks can find them-
selves virtually deprived of a chance to participate meaningfully in
the political process. Owing to a host of socioeconomic factors men-
tioned in my statement, in order to have a roughly equal chance to
e',ect a candidate, blacks must comprise between 65 percent to 71
percent of the total population. There are not many cities or coun-
ties where this is the case. When elections are held countywide or
citywide at large, blacks, therefore, lose. When counties are divided
in unusual ways, rather than divided into compact, contiguous
areas, so that black areas become split into several majoritywide
districts, then again blacks lose, owing to white bloc voting.

Black candidates and voters know this, so white bloc voting has a
chilling effect on black political mobilization and on would-be black
candidates.

It might be interesting that so few candidates ran in Floyd
County before the successful objection to the majority vote require-
ment, and so many are running now.

The final element of white bloc voting relates to an additional
legacy of segregation, like the attitudinal links. This is the socio-
economic position of blacks, which is markedly different than that
of whites. The statistics in table 6 of my prepared statement are
from the 1970 census, to be sure, and some change may have
occurred since then. We need the 1980 census. But most of the
illiterate and semiliterate adults counted in 1970 are still alive in
1980 and are probably still undereducated.

Blacks still rent disproportionally compared to whites, and so
forth. So this socioeconomic difference, a legacy of past segregation,
helps to explain the dropoff in percent black at the polls compared
to their percentage among registered voters, with a dropoff in
percent black in the voting age population compared to their per-
centage in the total population. It also helps to explain why it is
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difficult for white officials to serve black interests. For black inter-
ests often diverge from white interests.

Black residents of this county, for instance, in Mississippi, have
an interest in renter's provisions or in strict enforcement of code
requirements regarding plumbing. Whites do not.

The continuation of white bloc voting worries me then regarding
the future participation of blacks in the political process in the
South. The 1980 census worries me, for instance, because it may
trigger a flood of county level redistrictings and state reapportion-
ment to confirm to the one man, one vote requirement. Without
the protection of the Voting Rights Act, including section 5, many
counties are likely to move to at large elections or gerrymandered
districts that will keep incumbents in office and keep boards all
white.

By 1991 I hope that white bloc voting is decreased, so that blacks
are not shut out by such policies, and so that we can infer that
whites no longer oppose the possibility of black political power with
such unanimity. I think there is potential for such a finding at that
time, but the factual situation today is quite different. Even the
most recent white voting statistics show the need then for the
continuation of the act.

Thank you.
Mr. EDWARDS. Well, thank you. That is a very scholarly study.
Mr. Taylor.
Mr. TAYLOR. I have no statement, Mr. Chairman.
Mr. EDWARDS. I'm sure you have a few observations.
Mr. TAYLOR. Since you have given me the opportunity, and al-

though the hour is late, I do think that one of the things that is
pointed out by Dr. Loewen's statement, is that it is not simply
proportional representation on numbers that is the gage, that it is
representation of one's interest as well, and I do think that the
question of proportional representation is something of a red her-
ring.

I spoke briefly to Congressman Lungren outside after he asked
this question, and the'point I made, which he asked me to make on
the record as well, is that we do have an effects test now under
section 5, and that effects test has not been construed in the courts,
and so far as I know it has not been urged in the courts, that it be
construed to require proportional representation. That simply is
not what it's all about.

The question is more one of fairness. We also talked briefly about
the question of whether election devices that may have a perfectly
neutral meaning when they're used in jurisdictions without a histo-
ry of voting discrimination, take on some added significance when
they are used in those districts. And again I think Dr. Loewen's
testimomy points out the answer, and that is things that may be
reformer's devices when used in California or Wisconsin or else-
where, have had a special meaning in the South.

I am a person, as you know, Mr. Chairman, who is urging in
housing, education and employment, that the discriminatory prac-
tices that exist in the North really are not very different from the
practices that exist in the South, and I think that is true, but I also
think it is perfectly consistent to say that what we have had in the
covered areas is a long history of special use of techniques of
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disfranchisement in ways that made the Voting Rights Act of 1965
necessary, and that they do not apply with equal validity to other
areas of the country.

I think the evidence you are taking here is demonstrating the
need for continuation of those protections and also indicating some
of the answers to the question of when we may be in a position to
have laws that are no difference for the whole country.

Thank you very much.
Mr. EDWARDS. Thank you, Mr. Taylor. Anybody who has been to

Italy and seen how proportional representation does not work,
would not want to have it in the United States. One of the great

rotests of the younger people is that proportional representation
rings out the same old hacks. One party is entitled to 4 percent,

and the same old people show up, because that particular group,
that particular political party gets 4 percent. And so they have two
people, and they are always the same people, and they stay there
for 30 years. And so it is some kind of a problem.

We're not really talking about that here. I would like to ask Dr.
Loewen, didn't school desegregation work a little better in the
South than it did, let's say, in Los Angeles, Chicago, Cleveland, and
so forth?

Dr. LOEWEN. Yes, it did. In the State of Mississippi the results of
white pullout were exaggerated to begin with, and there has been
considerable collapse of some of the white schools. The overwhelm-
ing majority of whites are in school, public school, with black
children. School desegregation is functioning. The schools in Missis-
sippi were among the worst in the Nation before desegregation,
and they still are, but they are somewhat improved. It did work.

Now I think the relevance of that to voting rights issue is that
upon the election of a significant number of blacks to important
public office, at least to participation in countywide boards and
even perhaps positions of which there are only one, like sheriff, I
think after that happens, I think that counties and white people in
those counties will come to realize that the sun still rises in the
East, sets in the West, that the blacks are fulfilling the offices
perhaps to the same level of mediocrity or excellence that their
predecessors did.

I think acceptance of desegregation in politics will follow. But
the attitudes as shown by the racial bloc voting statistics have not
yet changed in the area of politics, as I believe they have in the
area of education.

Mr. EDWARDS. Well, the city of Los Angeles, third or fourth
largest city in the United States, has a black mayor, elected by
white people. And California has had its share of racism, I assure
you, historically. Tell me the answer to that.

Dr. LOEWEN. That's not the only one. I was in Massachusetts
when Mr. Brooke won his first campaign for the U.S. Senate, and
he had a vast majority of white support to win that position, and
there are many others, I think. But the special characteristic of the
South has been the segregation imposed by the 1890 constitution in
Mississippi, which was then followed by every other Southern State
between 1890 and 1907, which set up politics as a white preserve.
And it was considered outrageous and unthinkable and was totally
impossible for a black person to be elected to any political office in
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any interracial district or town or county in any part of Mississippi
and most of the rest of the South for at least 50 years, and in most
cases right up to 1965.

Now there is a tendency, perhaps, in civic life for us to believe
that what is being done is the way it must be and is correct, and I
think many, many whites who now live and vote and participate as
adult citizens in the South, grew up and were socialized under this
situation in which politics and governing was a white preserve and
they viewed that as correct, and I think some significant attitu-
dinal change has to take place before that will change.

I do not think that that segregated system existed in Los Angeles
or Massachusetts or even areas of the North that are marked by
heavy amounts of discrimination. I don't think they were marked
by an explicit and even legal system of segregation.

Mr. TAYLOR. I find the education and voting analogy to be an
interesting one. There are some things that may be saying a word
on behalf of the North, but the fact of the matter is school desegre-
gation as a requirement was only imposed on Northern school
districts in 1973, whereas in the South it goes back to 1954, so it
may not be too surprising that with the intensive effort that took
place during the 1960s in the South, that the South has come along
a little better than the North.

I think with some enforcement in the North we can bring the
North up to where the South is, but I think I do agree with the
larger point that Dr. Loewen makes that it was in the South that
disfranchisement was used to keep the blacks in a particular
status, and that makes the use different from the North despite the
fact that there are racial attitudes, negative racial attitudes in
both places.

Mr. EDWARDS. Well, from the testimony today even with the
Voting Rights Act being in existence all these years, the black
people in the covered jurisdictions really have done very well.

Dr. LOEWEN. That they have?
Mr. EDWARDS. That they have not.
Dr. LOEWEN. In politics. Someone will say, or if they won't, I will,

that there are something like 380 elected black officials in Missis-
sippi. That may sound like a little or a lot, it depends on your
background. That is more than any other State. That is also some-
thing like 3 percent of all of the elected public officials in the
State, and this is a State that is almost 40 percent black.

Furthermore, the 380 include an awful lot of very minor local
officials, and include the mayor of Pace, a town of 600; the mayor
of Winstonville; they do not include the mayor of Meridian or the
may or of Vicksburg. So there is certainly a lot of truth to that.

Black are far from being empowered in Mississippi. I suppose you
could view that as an example of the failure of the Voting Rights
Act, but the Voting Rights Act, as has already been pointed out,
does not contain any guarantee of electing anyone. I think it is a
demonstration of the continued need for the Voting Rights Act.
Black citizens in the State are not yet in a position of political
empowerment and could slide backward easily given the propensity
of whites to vote as a racial bloc and given their propensity in the
past to slip in various kinds of election practices that make voting
as a bloc equivalent to election.

Mr. EDWARDS. Counsel, Ms. Gonzales.
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Ms. GONZALES. Dr. Loewen, many people claim that there is no
longer any racial discrimination in the South with respect to
voting. Do your statistics support that? I'm particularly interested
since you have been looking at racial bloc voting in the covered
jurisdictions. Since 1968 has there been an improvement in that
area?

Dr. LOEWEN. Let me answer the first question and then I will
speak to the improvement.

The massive discrimination in the South that has existed in the
past still exists in the socioeconomic position of blacks, and it
results in the startling income statistics that are referred to from a
relatively -positive or progressive counting. The startling difference
in literacy rates, the startling differences in proportion below the
poverty line and so forth, and we have 49 percent of black below
the poverty line and only 7 percent of whites below the povert
line-this affects voting. It is much more difficult for a black
working class or poor citizen to, first of all take off from work to
register, and then to take off and vote at a time when the polls are
not jammed with people.

It is more difficult for such person to own a television set, sub-
scribe to newspapers, and be otherwise subjected to the kinds of
things that cause participation in the political process. It is this
legacy of discrimination, continuing discrimination, that you see in
socioeconomic terms. That then influences not only voting, but also
other aspects of political participation.

Has that improved? Well, I think so. I think there is some
improvement. I would look for the 1980 census statistics on these
matters to show some modest improvement. 1970 shows some com-
pared to 1960. At the same time I think there is going to be a day
and night difference still between white figures and black figures.

With regard to voting specifically, I think there are still many
jurisdictions where the black guarantee of voting is, to a large
extent, contingent on the Voting Rights Act.

Ms. GONZALES. Another question I have has to do with the fig-
ures in your testimony indicating that in most cases racial bloc
voting, as you indicated, is very high and on a consistent basis, yet
the figures seem to indicate that for blacks racial bloc voting is
very high in some areas and in other areas it is not quite so high.
Am I right in concluding that it is less consistent and if so, why is
it?

Dr. LOEWEN. Even within the same area, looking in the same
country, blacks will vote as high 99 percent for a black candidate,
and then in another election will vote, let's say only 80 percent for
a black candidate or even only 70 or 50 percent for a black candi-
date. In that situation I think what is happening is that the blacks
are going by qualifications, incumbency, well-knownness on the
part of both the black and white candidates. That indicates that a
substantial part of the black population is not routinely bloc
voting. And, of course, I argue conversely that the white popula-
tion, which does not usually show this kind of variation, thereby
does show that race is the only factor that makes a difference to
them.

I will say one other thing. There are many, many areas in the
South, particularly in Mississippi and Alabama, where the propor-
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tion of blacks who vote black has never approached the proportion
of whites who vote white. And I think what is going on there is not
only the positive willingness to look at qualifications and other
things, but I think there is also some intimidation, some fear, some
identification with whites who are above them in the social struc-
ture. And I think we will see that as conditions slowly improve in
the South, that the proportion of blacks in those areas who bloc
vote will grow, and ironically that will show an improvement
rather than the unimprovement that such racial polarization
might otherwise indicate.

Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Mr. Taylor, since you've raised the effects test of

section 5, 1 would like to pursue that for a moment if I might. The
effects test is prospective and has to do with future enactments
only.

Mr. TAYLOR. With enactments submitted after 1965, that's cor-
rect.

Mr. BOYD. That is not the standard in the Rodino bill.
Mr. TAYLOR. Title II would apply to any current enactment, to

any current practice regardless of when it was originally enacted,
that's correct.

Mr. BOYD. That is far broader than section 5?
Mr. TAYLOR. That's correct, but the question went to proportional

representation.
Mr. BOYD. Are you prepared to say that that is not a likelihood?

That a court could not interpret title II of the Rodino bill to
require proportional representation?

Mr. TAYLOR. Yes; I am prepared to say that.
Mr. BOYD. Dr. Loewen, have you made any studies, completed

any studies outside the Soiith which examine the white bloc voting
tendencies elsewhere in the country?

Dr. LOEWEN. I have read some in the literature. The only study
that I personally conducted was in Cairo, Ill.

Mr. BOYD. What was the result?
Dr. LOEWEN. The result was that Cairo is an extremely racially

polarized town, and was throughout the 1960's. I once drove
through and noticed all of the displays of teargas and blackjacks
for sale in local service stations, and I had never seen that before
in a filling station. They are ready.

Anyway, Cairo manifested racial bloc voting to a level greater
than that I have ever seen in South Carolina or Georgia. It was
exactly on a par with Mississippi, so it did certainly show racial
bloc voting on a very high level.

Mr. BOYD. Your statement attacks levels of criticism at at-large
voting as a tactic or device. Do you believe that it is discriminatory
generally in its application to minorities?

Dr. LOEWEN. I think so, I don't know that it is always intended
that way. I do make some statements in my written statement that
the-that at large elections usually would make it more difficult
for minorities to be elected. Those are in my Southern experience,
in my specific first-hand experience.

But I would think that they would also hold true in Philadelphia
or in Northern jurisdictions, so I think at large elections are unfor-
tunate. I think that they remove government from some immedi-
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acy with the people and I think they do so particularly with regard
to minorities where those minorities are living in distinct areas.

Mr. BOYD. Mr. Chairman, some time ago Dr. Abigail Thernstrom
of Harvard University spoke before an American Bar Association
-ommittee studying the Voting Rights Act and submitted a paper
which deals, to some degree, with at large voting as a tactic. This is
the same paper referred to earlier by Robert Brinson, City Attorney
for Rome, Ga. With your permission I would like to make that part of
the record. (See pp. 327-354.)

Mr. BOYD. I have no further questions. Thank you.
Mr. EDWARDS. I have no further questions. Your testimony is

very valuable. If we have any questions we will write them to you.
Thank you very much, Dr. Loewen, and Mr. Taylor.

[Whereupon, at 5:02 p.m., the hearing was adjourned.]
[Additional materials submitted by today's witnesses follow:]
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Submitted by Senator Julian Bond

[From the Atlanta Constitution, Vol. 31, No. 58, Dec. 7, 1980]

WHO GOVERNS MAJORITY BLACK COUNTIES

County Ppula '"t ( Blacks

B aker ................................................................................................................................. 3,8 75 53.0 5 0
Burke ................................................................................... . . . . . . ......... ..... 18,255 60.2 5 0
Cahon .......................................................................................... 6,606 63.1 5 0
Clay ........................................................................... .................................. ........ 3,636 61.7 5 0
Craw ord ............................................................................................................................ 5,743 53.2 3 0
Dooy .................................. .............................................................................................. 10,404 50.1 3 0
Greene .............................................................................................................................. 10,212 51.8 5 1
Hancock ................................ I............................... ............................................................ 9,0 19 73.8 3 3
Jeffe son ............................................................................................................................ 17,174 54.5 3 0
M acon ................................................................................................................................ 12,933 61.0 5 0
M ador ................................................................................................................................ 5,099 52.4 3 0
Peach ................................................................................................................................. 15,990 57.1 5 2
Qui To n ............................................................................................................................ 2,180 60.1 5 1
Rand ph ............................................................................................................................ 8,734 55.7 5 0
Stew ard .............................................................................................................................. 6,511 64.4 1 0
Ta ol ................................................................................................................................. 6,625 67.8 3 1
Ta rmferro ............................................................................................................................ 2,423 63.6 3 0
Terrell ................................................................................................................................. 1,4 16 59.5 5 1
Tw ign s ............................................................................................................................... 8,222 56.3 5 1
W arren ............................................................................................................................... 6,669 59.] 3 0
W ashington ........................................................................................................................ 17,48 0 53.6 3 0
W ebs er .............................................................................................................................. 2,362 58.4 I 0

Total ......................................................................................................................................................... 84 10

Sources: Populalt film fm 1910 U.s Censs; Ioening body state reflect 1980 Oecon, -

(From the Atlanta Constitution, Dec. 7, 1980]

IN SOUTHERN VOTING, IT'S STILL "WHITE ONLY"

VOTING; A RIGHT STILL DENIED
This is the first part of a series researched and written by Atlanta Consti-

tution staff writer Chester Goolrick Paul Lieberman and Ken Willis. The
series continues Monday in The Constitution.

Fifteen years after the passage of the Voting Rights Act of 1965, its promise of
equal participation for blacks in the electoral process is still unfulfilled in large
parts of Georgia and the South. Especially in rural areas, discrimination against
blacks in the electoral process is widespread-and effective.

Just as many communities in the South and elsewhere have found ways to
circumvent the impact of laws and court rulings in another m 'or area of the civil
rights era--school desegregation-so have they successfully developed campaign
techniques and legislative measures to sidestep the thrust of the Voting Rights Act.

While blacks have acheived indisputable electoral power in some urban areas,
such as Atlanta, the continuing success of discriminatory practices elsewhere is
reflected vividly in one statistic: Of 22 Georgia counties with majority black popula-
tions, 15 still have no blacks on their elected county commissions.

(279)
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On the occasion of the 15th anniversary of the Voting Rights Act, The Atlanta
Constitution investigated voting practices in counties throughout Georgia. Reporters
traced several 1980 campaigns in detail, collected voting statistics and court docu-
ments reflecting the participation of blacks in elections in Georgia and the region,
and reviewed records of the U.S. Justice Department's enforcement of the Voting
R' hts Act since its enactment.

in a series of case-study reports beginning today, The Constitution will examine
how blacks have continued to be kept out of power in counties with majority and
near-majority black populations.

IMPACT OF VoTING RioirS ACr ON BLAcxs ELECTD To NATIONAL, STATE,
COUNTY, AND CITY Onxczs IN GEORGIA

BLACK OFFICIALS IN GEORGIA

se re Hm

1968 ........................................................................................................................................................ 0 2 9
19 74 ........................................................................................................................................................ 1 2 14
19 79 ........................................................................................................................................................ 0 2 2 1

COUNTY OFFICES

tonGohde nforce Sciod he
Govern tx WYeo O 0

(Js bw

3 .............................................................................................................................................................. 0 1 0
8 ..................................... ........................................................................................................................ 6 26 3
16 ............................................................................................................................................................ 8 4 2 5

MUNICIPAL OFFICES

Mayow Coonci Others Total

0 .............................................................................................................................................................. 4 2 2 1
2 .............................................................................................................................................................. 69 6 137
6 .............................................................................................................................................................. 133 4 23 7

Examinations of fierce local campaigns show that racial bloc voting, especially
whites banding together to vote against black candidates, continues to be the rule in
many areas of the South. One expert on voting patterns in the region contends
there still is "a race war over voting."

The question of the extent of racial discrimination in the electoral process takes
on renewed significance now because of scheduled congressional debate in 1981 on
whether to extend the Voting Rights Act. And the act, due to expire in August 1982,
apparently is in jeopardy.

Scheduled to become chairman of the Senate Judiciary Committee in January is
Strom Thurmond (R-S.C.), onetime standard-bearer of the segregationist States
Rights Party and a longtime opponent of the Voting Rights Act. Thurmond, whose
committee will hold hearings on the future of the act, has made clear his belief that
it is "unconstitutional."

Not long after he became president, Lyndon Johnson bluntly told his attorney
general, Nicholas Katzenbach, "I want you to write me the goddamnedest, toughest
voting rights bill that you can devise."

Hubert Humphrey, the vice president at the time, later recalled that Johnson
considered a law giving blacks electoral equality his most pressing piece of civil
rights legislation.

Johnson was adamant. lIe told Humphrey, "I want all those other things-buses,
restaurants, all of that-but the right to vote with no ifs, and or buts, that's the
key."
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On Atg. 6, 1965. in a ceremony in the President's Room Just off the Capitol

Rotunda in Washington. Johnson signed the bill he had demanded, The Voting
Ri at Act of 1965.

n his remarks on the occasion. Johnson noted that 95 years had passed since the
adopion of the 15th Amendment to the US. Constitution supposedly guaranteed all
blacks the right to vote. As the first Southern president since the Civil War,
Johnson knew well how literacy tests-and other discriminatory devices were still
med to deprive blacks In the Souith of the vote. o"rh. time for waiting Is gone," Johnson said. 'The right is one which no Ameri-
can, true to our principles. can deny.'

Always a preatil politician, Johnson figures that with the vote blacks would
have more of their own representatives and also would "have every politician, north
and south, east and wet... bolihg for support."

The Voting Rights Actprohlbltea the use of literacy -tests in the South as a
requirement for voter registration, provided for use of federal monitors of elections,
and required federal review of changes in state and local voting laws in seven
Southern states-Alaama, Georgia, Louisiana, Mississippi, North Carolina, SouthCarolina, and Virginia-as well as Alaska and portions of a few other states.

Fifteen years after its enactment, the Voting Rights Act is often credited with
having been the most effective of the major pieces of civil rights legislation adopted
in the mid-1960's.

Black voters and candidates have achieved enormous gains in most Southern
states., capturing hundreds of local and statewide offices and exercising considerable
clout in national political elections.

Of the estimated 4,900 black elected officials in the United States in 1980, some 60
percent are In the South. In Georgia, where black elected officials were once
oddities, there now are 237 blacks in elective office, and blacks are registered to vote
in almost equal proportion to whites.

Before the Voting Rights Act, only 27.4 percent of voting-age blacks were regis-
tered in Georgia; within seven years, the registration percentage for blacks in the
state was up to 67.8 percent, lss than 3 percent below that of whites.

Even in Mississippi, where only 6.7 percent of voting-age blacks wereregistered in
1965, black registration rose to over 60 percent by 1971.

"Clearly, substantial progress has been made," the U.S. Commission on Civil
Rights stated in a report on voting discrimination after the first decade of the
Voting Rights Act.

But even as the trend of black political success has continued since 1965, there is
clear evidence that blacks in many aieas still are far from achieving full political
participation. A further look at the voting records of Georgia's 22 counties with
majority-black populations provides an illustration:

There are 84 officials on the elected county commissions of Georgia's majority-
black counties. Only 10 of them are black.

While 15 of these counties have no blacks on their commissions, only one of the
counties has a black majority on its elected commission-Hancock County, which
has a 73.8 black population.

Not one of the black-majority counties has a black sheriff, the chief law enforce-
ment official.

The elections examined by The Constitution, and described in the series of reports
this week, show a variety of traditions, campaign practices and government actions
used to perpetuate white control-even in majority black areas:

In Clay County, a farmer seeking to become his county's first black commissioner
goes to sleep the evening of the election thinking he has won, only to learn the next
ay that a solid bloc of absentee ballots has turned the election to his white

opponent. The contest this summer is a reminder of a factor still behind many
elections in the South-racial bloc voting.

In Taliaferro County, the county sheriff and his deputy ride around to black
households delivering absentee ballots and helping voters file them out. Extensive
use of absentee ballots and "assistance" to voters has become a tradition that serves
to dilute a black voting majority.

In Pike County, a change in the way school board members are elected makes it
all but impossible for a black to be elected. As with many other communities around
the South where blacks live in concentrated areas, blacks' chances for election are
frustrated by local laws calling for candidates to be elected by countywide-rather
than district-votes.

Finally, two reports examine cases in which black candidates win election. In
Rome, a black is voted onto the City Commission for the first time only after the
U.S. Supreme court rules that changes in local election practices could discriminate
against blacks-and the city devises a new election method. In Hancock County, an
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overwhelming black majority leads to black electoral victories, but black candidates
also show that no race has a monopoly on using dirty campaign methods.

The Voting Rights Act was not intended to guarantee blacks or any other group
automatic election. Earlier this year, the Supreme Court reiterated that no group
had an automatic right to political representation proportional to its numbers in the
population.

What the Voting Rights Act was intended to ensure, however, was racially fair
elections after what the Supreme Court called "95 years of pervasive voting discrinm-
ination."

"What it is supposed to do is eliminate practices being used to assure that the
black community has a non-effective voice," said Paul F. Hancock, chief of the
voting section of the U.S. Justice Department in Washington.

And both public officials charged with enforcing the Voting Rights Act and
private groups which monitor election practices agree that electoral discrimination
in the South remains a fact of life in the 1980s-and is a major factor holding down
black representation.

"In spite of the progress, there is still a great deal of difficulty in ensuring that
the electoral process is representative of the people it serves," said Bobby Doctor,
director of the Southeastern regional office of the U.S. Commission on Civl Rights.

The commission has noted the "ample opportunity for abuse" of electionlaws
covering absentee ballots and voters who need assistance, especially after the aboli-
tion of literacy tests added millions of new voters, many of them poorly educated.
Georgia Secretary of State David Poythress, who is charged with overseeing elec-
tions in the state, said recently that he "is concerned" about such situations where"a person other than the voter may know how he voted."

Included in the Voting Rights Act is the requirement that state and local govern-
ments (in the areas cover under the law) submit for review by a division of the
Justice Department any changes in voting procedures or voting districts. The gov-
ernment body making the change must demonstrate that the change will not
discriminate against black voters and candidates.

Justice Department records show that almost 2,900 proposed changes have been
submitted from Georgia. In 78 cases, the Justice Department has objected to the
proposed changes as potentially discriminatory. The targets of the objections have
ranged from several statewide legislative reapportionment plans to the location of
voting booths in a private club which normally barred blacks.

Georgia has drawn more objections than any other state except Texas, which
came under the Voting Rights Act of 1975 when the act was amended to extend
voting rights to "language minorities," including Spanish-speaking Texans.

But it often is not thing so formal as the drawing of election districts that keeps
blacks from equal political participation; traditional Southern community relation-shic also plal a part.

I lack candidates have trouble getting blacks to register because they don't want
to get involved in what they perceive to be white man s business," said Chris Coates,
an Atlanta lawyer who has handled several voting rights cases in court. "It's a
white-only game.

"The thing that strikes me," he said, "is that you find almost no white in a
position of power who will acknowledge that the system is exclusive. All people will
say is that if 'they,' meaning the blacks, would run a good one, he would be elected."

Sherrill Marcus, director of the Atlanta-based Voter Education Project, has count-
ed a number of ways whites find to discourage black voters: Registration hours set
at a county courthouse only during work hours; white bosses instructing their black
workers how to vote; black candidates' belief that they will not be welcome cam-
p ing door-to-door in white neighborhoods; and the rarity of blacks serving as
poll watchers.

Said 73-year-old Arnett Richardson, who this summer tried to become the first
black commissioner in southwest Georgia's Clay County: "I believe that a colored
person could get in there and do a good job. But some of the colored people have
their brains washed into thinking that the white man is the only one who can do
anything."

BLACK OFFICIALS IN SOUTHERN STATES COVERED BY THE VOTING RIGHTS ACT

1968 1974 1979

abam ......................................................................................................................................................... 24 149 208
Ga .......................................................................................................................................................... 21 137 237
L sand a ........................................................................................................................................................ 37 149 334
M ississippi ..................................................................................................................................................... 29 191 327
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BLACK OFFICIALS IN SOUTHERN STATES COVERED BY THE VOTING RIGHTS ACT-Continued

1968 1974 1979

North W ON ...................................................................................................... 1 0 158 240sw h C K 1 ......... ......... ................... ........... I........................ I...................................... .... .................. . 11 116 222
Viro i --. . . -.... . . ........ ............................................................................................. 24 63 83

Tolas kdcl* US. SRM asd es.01; state refms; eletd comfy ,tcfah (Omnis, ckool board olcA, etc) Andmunow ocNc w ( , od, e).r
Soce Is tk Natioeel Baot of Black EJected Officials proepord by tie JoWst Cooler for Political Sudi0 Wak ,l.

(From the Atlanta Constitution, Dec. 8, 19801

"RACIAL BLAoc VOTING" KEEPS ELECMnON RESULTS LILY-WHITx
This is the second part of a series examining electoral practices in Gorgia and

other sections of the South 15 years after the enactment of the Voting Rights Act of
1965. The articles were researched and written by Atlanta Constitution staff writers
Chester Goolrick, Paul Lieberman and Ken Willis. The series continues Tuesday.

FoRT GAINEs.-When Arnett Richardson, a 73-year-old Clay County farmer, went
-to bed the night of Aug. 5 he was almost certain he had won that day's Democratic
primary for county commissioner in his district. If he won, he knew, he would bp
the first black commissioner in this rural southwest Georgia county.

The next merningRichardson got a telephone call from a poll worker who told
him that absentee ballots had swung the election for his opponent, Raymon Crozier,
the white incumbent. Despite a clear majority black population, the county would
still be ruled by an all-white commission.

"Some woman called and told me that I won, but that I lost the absentee ballots,"
Richardson recalled in a recent interview.

The final tabulation of votes cast at the polls on election day show that Richard-
son had received 140 votes to Crozier's 133, a seven-vote margin of victory. However,
while 44 people had voted by absentee ballot for Crozier, a mere five had voted for
Richardson. Richardson, it turned out, had been defeated by absentee ballots cast by
a nearly solid bloc of white voters.

Richardson eventually took the results of the election to court, challenging the
absentee ballots that swung the election in the favor of his opponent. The suit was
dismissed, although the judge found evidence of "irregularities" in some of the
ballots and ordered the local probate judge to purge the county rolls of unqualified
voters.

The controversy over the primary left bitterness on both sides in Clay County and
Fort Gaines, the county seat. Many blacks remain convinced that the election was
tainted by corruption, while white officials adamantly protest their innocence.
"There's been nothing, absolutely nothing crooked about it," said Mrs. Mickie
Shivers, the probate judge. "We have not tried in any way to do aftything to the
blacks."

Although the citizens of Clay County say they are seeking to resolve their differ-
ences, the lesson of the recent election has been disillusioning to many blacks. What
they have learned, they say, is that bloc voting-whites voting exclusively for white
candidates--has made it nearly impossible for blacks to win office here. _

Indeed, racial bloc voting remains a fact of life throughout most of the South-
and is a major reason blacks in many communities have yet to achieve the full
political participation promised by the Voting Rights Act of 1965..

Fifteen years after passage of the Voting Rights Act, voter studies conducted in
the South show that whites, almost without exception, still vote exclusively for
white candidates. Blacks, meanwhile, tend to vote heavily for black candidates when
they are on the ballot-but usually not in the same solid blocs as whites.

On a practical level, the racial voting patterns serve to keep black representation
far below the black proportion of the population. Even in most of the other 21
Georgia counties with majority black populations, white commissioners continue to
rule.

In Clay and 14 other black majority counties, the county commissions are all
white. Of the 84 commissioners who will serve Georgia's black majority counties in
1981, 6nly 10 aT-e-bT-k. In only one county-Hancock, which has a 73.8 percent
black population-do blacks hold a majority of commission seats.

More fundamentally, though, voting statistics only underscore what is intuitively
known in places such as Clay County.
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James Loewen, a University of Vermont political sociologist who has studied voter
patterns throughout the South, put the matter bluntly. Georgia, he said, is "full of
racial bloc voting. The phrase 'a race war over voting' sounds accurate."

Incidents and statistics from around Georgia have provided steady reminders of
the persistence of racial bloc voting over the years:

In the mostly black Louvale district of Stewart County in southwest Georgia (with
over 64 percent of its 6,511 residents black, Stewart is another of the state's 22
majority black, counties), David White, a black, ran unopposed in a 1974 primary for
the Democratic nomination for the school board seat. Uncontested elections do not
usually draw large turnouts and, indeed, only 58 people showed up to vote for David
White. When the votes were tallied, however, it was reported that a white candidate
received 59 write-in votes to win the election. There were no black poll watchers
present during the voting.

While there had been rumors in black neighborhoods of a write-in campaign, the
effort was, in essence, a secret withheld from the black community on election day.
Eventually, the election was thrown out by the courts because the white candidate
had not filed proper advance notice of his write-in candidacy as required by state
law. In a new election, the black candidate won by 19 votes.

In 63-percent-black Taliaferro County, 90 miles east of Atlanta, white factions
traditionally fight bitterly with each other for elected office. Yet when a black civil
rights activist challenged the incumbent white school superintendent, a white
county official recalled recently, "the whites just got together, the whites united."
Blacks, the official said, "split their vote" and the incumbent was reelected.

Two years ago, a panel of three federal judges had to rule on voting patterns in
Wilkes County, Ga., which is 47.3 percent black. White county officials testified that
race was not important in . .. that "the evidence in the record requires the
conclusion that racial bloc voting exists in the county and that black candidates
receive little, if any support from white voters . . . Voting patterns in election
contests in which there .are black candidates show that black candidates receive
about the same number of votes as there are blacks registered to vote, or fewer."

Sociologist Loewen, who has done computer analyses in recent years of voting in
- Alabama, Mississippi and South Carolina as well as Georgia, said that when his

computer shows whites voting over 90 percent against any black candidate it usual-
ly is not revealing anything unexpected: "When I testify there is racial bloc-voting,"
he said in *a recent interview, "everyone knows that. I m not telling them anything
new. They may deny it, but they know it."

Arnett Richardson had worked hard in his campaign to become the first black
commissioner in 61.7-percent-black Clay County. He visited every black residence in
Clay County's fifth district, which covers, roughly speaking, the northern end of the
sparsely populus county dotted with peanut and other row- crop farms. The district
has 530 voters.

Despite his age, Richardson said he decided to run for office because he believed
that the white incumbent was not doing anything for the constituency. In particu-
lar, he said during an interview at his small, comfortable house nine miles north of
Fort Gaines, he was worried about the condition of the county's roads. "I didn't see
anybody on the commission who was concerned about the problems of the colored
people," he said. "Some of the roads out here in this district are so narrow and red,
they wash out when it rains and the people who are in town are scared to come
home on them, they are so bad."

Richardson knows almost everybody in his district, white or black, but he cam-
paigned almost exclusively in black sections. He believed it was useless to try to
approach white voters, although he tried it a couple of times. The few whites he
asked for support were non-committal.

"I remember one, and asked him and he said, 'I'll consider it,'" Richardson said.
"I still thought I had a good chance of winning."

When his suit contesting the election went to court, Richardson's attorneys chal-
lenged a number of absentee ballots filed by white voters. In one case, a former
resident had filed an absentee form from Michigan, where she had lived for several
years. In another, a man who had lived in Albany, Ga., for seven years had voted in
Clay County. In still another, a resident of Eufaula, Ala., voted absentee but forgot
to sign the ballot; later he told his mother to sign it for him.

In these cases, presiding Superior Court Judge Marcus Calhoun said that there
might have been irregularities and asked the county registrar to "re-examine" the
registrations. In a few other instances where votes had been challenged, Judge
Calhoun decided in favor of the county.

Although there is no certain way to determine how the races voted in the secret
ballot, participants in the contest here assumed that the preponderate numbers of
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absentee ballots filed by whites for the white candidate were representative of the
pattern.

Richardson, who has the sinewy build of a man who has worked outdoors all his
life, disagrees with the court decision, but is determined not to let it discourage him.
"I'm afraid that some of them (black voters) will be discouraged," he said. "If I were
10 or 15 years younger I would jump in it again and keep trying. I believe that a
colored person could get in* there and do a good job. But some of the colored people
have been brainwashed into thinking that the white man is the only one who can do

a et e m ern g edi i s' i p .
ina written study of voting in Mississip i from 1971 to the present, sociolo i t

Loewen concluded that both white and black candidates are affected by bloc voting.
"Local white candidates . . . must avoid being identified as allied with black

interests," he wrote "so although almost every white candidate makes campaign
appearances in black churches, very little in the way of true coalition politics has
yet emerged in Mississippi."

Loewen continued: "For black candidates, white bloc voting has a chilling effect.
Statewide aspirants know ahead of time that they have no real chance for victory.
Local candidates cannot overcome the monolithic white vote unless blacks are in a
heavy population majority. Hence they sometimes do not run, or if they do, they
may attract little enthusiasm, for the black electorate also knows the odds."

Statistics show that blacks vote overwhelmingly for black candidates, but not as
consistently as whites vote for white candidates. Loewen found in Mississippi a
pattern of bloc voting among blacks, but "at a rate 7 percent below that in the
white population.""It is at least theoretically possible," he wrote, "that blacks could respond to
white bloc voting by bloc voting themselves just as strongly. That doesn't happen."

He speculated that "racial patriotism" might be weaker among blacks, but added,
"Intimidation is a factor."

To some degree, tradition plays a part. Blacks-at least in rural areas-are often
afraid of the economic dangers of challenging the incumbent. In a city, black voters
can expect anonymity in the voting process, but blacks in less populous rural areas
often believe their vote is not secret.

And the white candidate may be the black voter's employer or a friend of the
boss.

In Clay County, a young black man named Eddie Ricks claimed that he lost his
job at the local peanut processing plant after he filed suit on behalf of another black
candidate, who also lost after absentee ballots overwhelmingly favored the white
incumbent. Ricks lost his suit, just as Richardson did, and has has trouble finding
work ever since. He now spends his days standing on the streets waiting for
occasional day labor.

"During the day of the election and the day after, people said there was some-
thing foul going on," he said. "This was the first time that anybody had challenged
it. People were afraid of losing their jobs, yu understand."

Fort Gaines is made up of a small colletion of live-oak-lined streets and a few
small stories. To say that the town has an unhurried air is to understate the case:
on any given afternoon, traffic is slow and black men stand on the corners, talking
idly among themselves.

it is Ricks' contention that the depressed state of the economy in Clay County can
be partially attributed to the all-white rule. White farmers, he said, are reluctant to
encourage new industry in the area because the competition for labor might drive
up wages. At present, the only jobs to be had are on farms or in the peanut
processing factory at the edge of town.

Ricks said he believes that if blacks were elected to office in Clay County they
would make a stronger push for industry there. "We as blacks don't really have the
power to organize and get hel in here,' he said. "But if we had a black official a lot
of blacks would be aware ofcertain things before they went up on the bulletin
board at the court house."

** ** S

Recent voting surveys show that racial voting patterns seen in the South do not
appear as strongly in the North. Dr. Loewen said a black candidate in the North
usually can expect to get 15 to 30 percent or more of the white vote.

When the U.S. Commission on Civil Rights reviewed the first decade of the Voting
Right Act, its report noted how a device like the absentee ballot could be both
evidence of white bloc voting and a tool to keep blacks out of power. "Blacks look
subpiciously at the large number of white absentee voters compared to black."

Court and election records from communities around Georgia and the South
document political campaigns which ended not unlike Clay County's this summer.
In one primary in Madison Parish, Louisiana, blacks came out ahead in all nine
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races in votes cast at the polls, only to lose seven of the races to an avalanche of
white absentee ballots. In that case, however the result was thrown out after a
court challenge when 62 of the absentee ballots were ,ruled to be illegal. In an
election in Fort Valley, Ga., three black candidates lost run-off elections to whites
when 324 absentee ballots-well over twice the total from the earlier general
election-tipped the outcome. A suit charged that blacks "were not city officials in
obtaining absentee ballots. Similarly to the Clay County case, the court ordered city
officials to stop issuing absentee ballots to non-residents but declined to set aside the
election.

In Clay County, ruling white officials said they believed the dispute over their
election was the doing of just a few disgruntled people, and not a reflection of true
race relations in Clay County. Earl Davis, the Clay County tax commissioner and
the absentee ballot clerk, refused to be interviewed. But in declining, he comment-
ed: "You know what all this is? It's another one of your damn civil rights things."

Tuesday in The Constitution: How whites get the black vote in Taliaferro County.

PROVISIONS OF 1965 VOnNo Rtwrs AcT

Here are the major provisions of the Voting Rights Act of 1965, amended by
Congress in 1970 and 1975:

Suspends the use of literacy tests and other devices as qualifications for voting in
any election in the United States.

Ensures that residency requirements do not prohibit citizens from voting for
president and vice president anywhere in the United States.

Provides for federal controls over state and local voting practices in areas with a
history of literacy tests and low voter turnout, the grounds used to cover southern
states, where many black residents were being prevented from voting. (Covered
originally were the entire states of Alabama, Georgia, Louisiana, Mississippi, South
Carolina, and Virginia, and 40 of the 100 counties in North Carolina; also covered
under the provisions were the state of Alaska, and single counties in Hawaii and
Idaho. Some areas have since been dropped from coverage, while others-most
notably Texas-have been added.)

Provides for federal examiners to re sister voters and observers to watch voting in
places where there have been allegations of racially-oriented voting irregularities.

Requires federal approval of any changes in state and local laws which may affect
voting-such as when election districts are redrawn, polling places are moved or
new land is added to a city changing its voting population-in localities covered by
the law.

Requires the use of languages other than English in some localities with signifi-
cant numbers of people who speak foreign languages.

LBJ CALLED VOTINo LAW A TRIUMPH

Excerpts from President Lyndon Johnson's remarks at the signing of the Voting
Rights Act on Aug. 6, 1965:

"Today is a triumph for freedom as huge as any victory that's ever been won on
any battlefield. Yet to seize the meaning of this day we must recall darker times.

"Three and a half centuries ago the first Negroes arrived at Jamestown. They did
not arrive in brave ships in search of a home for freedom. They did not mingle fear
and joy in expectation that in this new world anything would be possible to a man
strong enough to reach for it.

"They came in darkness and they came in chains. And today we strike away the "
last major shackle of those fierce and ancient bonds....

"This act flows from a clear and simple wrong. Its only purpose is to right that
wrong. Millions of Americans are denied the right to vote because of their color.
This law will ensure them the right to vote. The wrong is one which no American in
his heart can justify. The right is one which no American, true to our principles,
can deny....

"There were those who said smaller and more gradual measures should be tried,
but they had been tried.

"For years and years they had been tried and tried and tried and they had failed
and failed and failed. And the time for failure is gone.

"There were those who said that this is a many-sided and very complex problem.
But however viewed, the denial of the right to vote is still a deadly wrong and the
time for injustice is gone....

"This act is not only a victory for Negro leadership; this act is a great challenge
which cannot be met simply by protests and demonstrations. It means that dedi-
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cated leaders must work around the clock to teach people their rights and their
responsibilities and to lead them to exercise those rights and to fulfill those respon-
sibiities and those duties to their country....

"It is difficult to eight for freedom, but I think I also know how difficult it can be
to bend long years of habit and custom to grant it. There is no room for injustice-
anywhere in the American mansion.

"But there is always room for understanding toward those who see the old ways
crumbling and to them today I say simply this: It must come.

"It is right that it should come and when it has you will find a burden that has
been lifted from your shoulders, too. It is not just a question of guilt, although there
is that. It is that men cannot live with a lie and not be stained by it.'

VoTINo

When the U.S. Commission on Civil Rights reviewed the first decade of the Voting
Right Act, its report noted how a device like the absentee ballot could be both
evidence of white bloc voting and a tool to keep blacks out of power. "Blacks look
suspiciously at the large number of white absentee voters compared to black."

[From the Atlanta Constitution, Dec. 9, 1980)

TiOUBLE IN TALArERRO: AzNTEE Bmir Asusz KzPs WHrrEs IN OnrcX

This is the third part of a series examining electoral practices in Georgia
and other sections of the South 15 years after the enactment of the Voting
Rights Act of 1965. The articles were researched and written by Atlanta
Constitution staff writers Chester Goolrich, Paul Lieberman and Ken Willi.
The series continues Wednesday.

CnAwrow .--One day last summer, the sheriff came to see Arthur Bolton. The 67-
year-old black man was not expecting the visit.

Bolton was content to spend his retirement days rocking on the wooden porch of
his tin-roofed house in the quiet Taliaferro County countryside. He was not plan-
ning to vote for Sheriff Dorsey Combs in the Aug. 5 primary. In fact, he was not
planning to vote at all.

But Combs and his unofficial "deputy," Addison Hallford, had come to see Bolton
about his vote. Conveniently, they brought a form requesting an absentee ballot.

A week later, Hallford delivered Bolton's ballot. Bolton voted for the sheriff. "He
ain't never done nothin' to me," Bolton said later.

Recalling the incident, however, Bolton confided that he was not entirely pleased
with his vote. "As long as somebody stays in office as he has and nobody gets near
him, something's going on wrong," he said.

On a trip through the black neighborhoods of Crawfordvile and the rest of this
rural Georgia county 90 miles east of Atlanta, it is easy to find many others whose
vote came about similarly to Arthur Bolton's. There are dozens of people like
Kathryn Blackmon, a 26-year-old seamstress, who is not certain just who the man
was who brought her absentee ballot, or like Garnett Evans, 87, who recalled how
two men (not the sheriff and his deputy) got him a ballot and then filled it out for
him. "I ain't got much know-how," Evans said.

It was in large part to guarantee that people like Arthur Bolton, Kathryn Black-
mon and Garnett Evans would not be deprived of the vote that Congress adopted in
the Voting Rights Act in 1965.

Fifteen years later, however, the vote has not meant political Iower for blacks in
Taliaferro County and many places like it throughout Georgia and the South.
Despite having a majority black population-71.6 percent, according to state census
estimates for 1980-Taliaferro County has yet to have its first black elected to
public office.

In this respect, Taliaferro County is no different from many other of the 22
counties in Georgia with majority-black populations. Fourteen of those other major-
ity-black counties also have no blacks on their county commissions.

Just as whites in the South have devoted considerable effort and developed many
techniques to get around another great thrust of the civil rights era --school deseg-
regation--so have they worked to circumvent the Voting Rights Act of 1965, often
with success.

Here in Taliaferro County, the use-and apparent abuse-of absentee ballots has
been the major tool of the dominant white political establishment to dilute the
impact of the black vote ever since voter registration drives and the first attempts
by blacks to gain public office more than a decade ago.
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An investigation by The Atlanta Constitution of the 1980 Taliaferro County
primary-the election that counts most in this and other areas where almost
everyone is a Democrat-found that coercion and dilution of the black vote were
parts of the campaigns run by two slates of white candidates.

As for blacks who had run for office before, they had decided that it was futile to
challenge the entrenched white political establishment led by Sheriff Combs and
longtime county school Superintendent Lola Williams, both of whom again won re-
election this year.

The examination of the election, in which absentee ballots accounted for more
than one-third of the 1,545 votes cast, found that-

Candidates, including incumbents who wield considerable local power, regularly
hand-deliver absentee ballots to poor and illiterate black voters and stand by the
voters while the ballots are filled out. Some of those who obtained absentee ballots
admit they could have gone to the polls to vote.

Despite a state law stating that people who move from a-county for anything but
a temporary period must change their place of voting people who have not lived in
Taliaferro County for many years are allowed to vote b absentee ballot. Among the
lon-distance voters are the sheriff's grown children, one of whom has not lived in
Taliaferro for more than 20 years.

County political activta tell of watermelons being distributed to some voters at
election time, and one former school-bus driver admits he passed out liquor in one
election to get black voters to support the county school superintendent.

Among the black voters receiving assistance in filling out ballots-a procedure
designed for illiterates and the handicapped-is a teacher's aide with a high-school
education. /

The -abuse of the absentee-ballot privilege is nothing new in political races
thro..uhout the United States. Indeed, periodic abuses of absentee blots are as
traditional in conventional Georgia politics as the "tombstone" vote in which the
names of dead persons have been used to swell the election totals Of unscrupulous
candidates.

It was perhaps inevitable that the dirty tricks of conventional politics would be
put to new racial use in the wake of adoption of the Voting Rights Act in 1965.

Reviewing the first decade of the Voting Rights Act, the U.S. Commission on Civil
Rights noted that an "important problem" developed with the suspension of literacy
tests in the South-the question of how blacks previously clagaified as illiterate
would be assisted in voting. At the same time, the commission observed that the
frequently complex absentee-ballot process provided "ample opportunity for abuse."

THE HOME OF ALEXANDER STEPHENS

Taliaferro (pronounced Tolliver) County was the home of Alexander Hamilton
Stephens, the vice president of the Confederacy and a governor of Georiga. He died
in 1883, but he left an unmistakable imprint on the landscape of Crawfordville, the
county seat, and the surrounding area.

Stephens' rambling two-story, white frame home with its plantation acreage has
been turned into a state park. Its crisp, painted and manicured appearance con-
trasts with the many run-down buildings near the town square.

Crawfordville was once the center of a bustling community with a mixture of
industry that included textitles, pulpwood and farming. The county population once
was almost 9,000.

The textitle and pulpwood industries left the county, however, and by 1950 the
population had declined to 4,515; by 1960 to 3,370; and the 1970 census recorded only
2,426 residents. When other business left, government and other public jobs like
teaching became more valuable.

With its heavily black population (63.6 percent according to the 1970 census, but
71.6 percent according to the latest state estimates) and its declining economy,
Taliaferro County was a natural target for civil rights demonstrations in 1965 when
the five black teachers who were participating in a voter registration drive were
fired.

Calvin Turner, one of the teachers, recalled recently the day that school Superin-
tendent Williams told him he was fired. "She told me she had been hearing things
about me, but she never said what," he said. To this day, Turner is convinced he
was fired because he was leading the registration drive and other civil rights
protests.

Mrs. Williams has declined interviews with reporters. News reports in 1965
quoted white residents as saying that the blacks were fired because they were not
paying their debts to local merchants.

But Dr. Martin Luther King Jr., who had just won a Nobel Peace Prize for his
leadership of the civil rights movement, believed Turner. King and has assistant,
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Andrew Young, led a mile-long march on the 100-year-old courthouse. It was a
tension-filled night for the town. One reporter wrote: "The Klan rally had ended,
but most of the whites remained across the street and hurled hoots and taunts at
the Negroes .... "

That night, King promised the black residents of Alexander Stephens' hometown:
"There will never be peace or tranquility until the Negroes receive justice in
Crawfordville. We stand together determined to dramatize the plight of the Negro
in the rural South."

The memory of that night is still clear to many of both races here, but tWe
promise is unfulfilled, Merolyn Stewart believes.

She was a 15-year-old black resident of Taliaferro County when Dr. King visited.
She would grow up to earn her Ph.D. in education and then return to her hometown
in 1976 to run against Mrs. Williams for school superintendent, making Dr. Stewart
one of two blacks who have sought office in Taliaferro.

"I was shocked," Dr. Stewart said of the election process. Electioneering, she said,
involved "intimidating the vote."

One of Dr. Stewart s most active supporters was Calvin Turner, the fired school-
teacher. Turner the only other black to have run for office in the county, lost his
own race for school superintendent in -1972. Six years before that, in 1966, he had
run for County Commission chairman.

Both blacks and whites agree it was these political contests-and a new kind of
voter in the wake of the tense demonstrations in Crawfordville-that brought new
tactics into the political process in Taliaferro County.

THE CIVIL RIGHTS THING

Lois Richards can smile now about the days "when we had the civil rights thing
here," but there still are traces of the resentment that she and the other governing
whites felt at the time when, as she says, "the FBI set up headquarters
here.... People just dreaded them, you know."

MORE TRADITION THAN NECESSITY

Some of the time, the political activists here argue that so many absentee ballots
are necessary because residents have to work outside the county. Other times,
however, they admit that the absentee ballots are more tradition and politics than
necessity-a fact confirmed in conversations with black voters.

Grady Bolton, 36, for one, could have come to the polls on election day. At voting
time, "I was here," he recalled, pointing to the porch of his uncle's home, which is
in his election district. But Bolton already had voted by absentee ballot. Bolton said
Addison Halford had brought him in application for the absentee ballot and later
delivered the ballot. Bolton said he filled it out, sealed it, and gave it back to
Halford.

Larry Rice, who has lived in Wilkes County for a year, said Sheriff Combs came
bythe Texaco service station in Washington, where Rice works, and brought him an
absentee ballot. He said he gladly voted for the sheriff. "I was always into some-
thing down there, and he was always helping me out," Rice recalled.

Cora Scott, a black woman who lives in neighboring Greene County, said she
voted absentee in Taliaferro County because she once lived there and likes the
sheriff. "They'd better keep that old buzzard down there. He don't go sneaking
aroundyour ck like some young sheriff would do," she said.

Ida Mae Lewis, a black teacher's aide, did not use an absentee ballot but said she
was an assisted voter at the polls, although she has a 12th-grade education. She said
she requested help of white official at the polls, but the fact that her vote was not
secret did not influence it. She said se voted for Mrs. Williams, a "good
superintendent."

In the case of 87-year-old Garnett Evans, it was Cleveland Peek and another man
who brought an absentee ballot. Evans said he is illiterate, so the men filled out his
ballot. "My mother and father were slaves," he said. "They didn't know nothing to
teach us but work.

Ozzie Bell, an elderly black woman who lives down the highway from Evans, said
that Peek also brought her the absentee forms. But she refused to discuss the
matter. "So much is going on with this stuff, it's hard to tell who's wrong and who's
right.

MAJOR TIMULVS FOR VOTING ACT

Without knowledge of the background of politics in Taliaferro County, an observ-
er can conclude in light of one statistic that the county has overcome one of the
problems that led Congress to enact the Voting Rights Act in 1965. "The extremely
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low (voting) participation of blacks in the South was a major stimulus for enactment
of the Voting Rights Act," the U.S. Commission on Civil Rights wrote several years
ago.

In Taliaferro County, of course, someone sees to it that everyone is signed up to
vote. At Cleveland Peek noted: "A lot of old heads, they got them and registered
them. Everybody that they could, they got them in the county-and out of the
county."

Indeed It seemo that there are more people registered to vote In Taliaferro
County than there are voting-age residents.

Unoffcial 1980 census figures list the total population of the county-including
children-at 2 048. At last count, there were 1746 registered voters, or 85 percent of
the total population. Statewide in Georgia, only 42.6 percent of the total population
is registered to vote.

There were 1,645 votes in Taliaferro's Aug. 6 primary, a turnout of better than 90
percent.

As much as the statistics reflect an unusually active political community, they
also reflect how successfully the county has avoided the intended effects of the
Voting Rights Act.

To the extent that whites living outside the county continue to vote there the
black voting majority is diluted. And if whites continue to vote for white candidates
in a bloc-which has been a consistent finding of voter studies in the South-any
techniques which cut into blacks voting a bloc inake it almost impossible for a black
candidate to be elected. And everyone here says that white incumbents have been
effective at winning black votes by delivering absentee ballots and offering assist-
ance to poor and illiterate voters.

Georgia Secretary of State Poythress said he was generally "concerned" about
possible abuse of absentee-ballot and assisted-voter regulations. "'These are two
areas where a person other than a voter can know how he voted," he said.

Officials charged with enforcing the Voting Rights Act have said repeatedly that
the act was intended not to guarantee black victories but to fulfill "the promise of
full participation" in elections for all groups.

"The question is whether the black community has been able to elect candidates
of their choice, whether the face is black or white," said Paul F. Hancock, chief of
litigation for the voting section of the U.S. Justice Department in Washington. 'The
pro al is when the people they want can't get elected."

Sitting behind his home in aliaferro County, Cleveland Peek said he was doubt-
ful someone of his race could win a local election, even though blacks represent
more than 70 percent of the population. "It could ha n," he began after a pause.
"More black kin than white. If they stayed together. But they won't stay together."

And Bolton Lunceford, the defeated candidate for school superintendent, recalled
a question frequently asked of black voters who turn up at the polls. It was, "Who
brought you out?"

Mrs. Richards, now chairman of the Taliaferro County Commission and formerly
county tax commissioner for 16 years, recalled that politics in these parts was
always fierce but that tactics were different before that turbulent period. "Back
then you didn't have anybody who was illiterate who could vote," she said. "If you
see the (voting) rolls, you can see the difference."

The Voting Rights Act of 1965 suspended use of literacy tests in the South-later
the suspension was extended nationwide-because the tests had been used to ex-
clude blacks from voting. Black college graduates had been known to fail.

Mrs. Richards said such tests were never used to discriminate here-that when
.her late husband served as the voting registrar he would, in fact, "kind of prompt
them along. Hardly anyone was turned down." But she added that the suspension of
any tests and the voting registration drives had added many blacks to the list of
county voters.

In 1966, Calvin Turner entered the primary for County Commission chairman
against two white candidates and finished second, getting 441 votes to winner
George Watson's 728 and third-place finisher George Brown's 260.

Mrs. Richards and others around the county recalled as even more divisive
Turner's 1972 challenge to school Superintendent Williams, which Mrs. Williams
turned back 749-527.

The election drew 12 federal observers-a provision of the Voting Rights Act-to
the county, the third time observers had been on hand for a county election since
1968.

wVrHIT UNITD... BLACKS SPLIT VOTE

One white courthouse official recalled that in a county in which groups of whites
were used to fighting each other at election time, "the whites just got together. The
whites united, and the blacks split their vote."
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Mrs. Richards said she doesn't believe whites feared election of a black official.
"People just feared taxes," she said.

Taxes, however, inevitably are linked to the public schools, which in Taliaferro-
as in many areas of the country-became predominantly black institutions following
court-ordered desegregation. Enrollment tumbled from -about 800 in 1966 to only
about 200 now as the population declined and virtually every white student was
sent to private schools or schools outside the county. The county's school millage
rate of 5.12 is amont the five lowest in the state and far below the state average of
10.9 mills.

The major worry in this county, Mrs. Richards said, is that "taxes would be
higher." And the County Commission chairman advised a Constitution reporter to
"look over in Hancock County," a neighboring county that has higher property
taxes. Hancock, with a 73.8 percent black population-the highest in the state-has
an all-black County Commission.

Mrs. Richards said it was in the context of this "fear of taxes" and traditionally
tough local politics that the relatively uneducated black voters added to the rolls
since the mid-1960's came to be targeted by candidates of both races. The County
Commission chairman was clearly disillusioned with the campin procedure which
developed but accepted it as a fact of life here. "You more or less have to do it," she
said.

She said the candidates' attitude toward the new voters as simply, "The first one
who gets there, you get them." She said these voters "don't care."

The procedure also is simple: The candidate or a helper brings along applications
for absentee ballots on visits to households. Potential voters are asked whether they
wouldn't like the candidate or a helper to deliver the ballot later. The form then is
filled out so that the absentee ballot is mailed not to the voter, but to the candidates
and their helpers. Then the candidate or an aide drives the ballot out to the voter
and, if possible, waits while it is filled out-or, in the case of illiterates, offers
assistance.

These days, if you don't play this game in Taliaferro County, Mrs. Richards said,
"you might as well not get in the race."

Calvin Turner said he noticed another type of absentee ballot appearing in
greater numbers after the 1966 election: those from people-mostly whites, he
said-living outside the county. "Since then, votes have been coming from every-
where," Turner said. -

He has given up trying to run for office himself.
Whites traditionally fight among themselves in Taliaferro County, and the war-

ring political camps among those in power were evident during a visit to the county
courthouse this summer. The commission chairman's office is directly across the
corridor from the sheriff's office, and the scheduled installation of new glass doors
throughout the courthouse provided Mrs. Richards with an opportunity to express
here dislike for Sheriff Combs.

Combs, appointed as county sheriff in 1971 and elected three times since, insisted
on keeping his old thick wooden door to maintain privacy In his office. "I'm going to
chop it down!" the combative Mrs. Richards exclaimed, charging that the sheriff
just wanted privacy so he could take naps. "No work and all pay," she muttered.

There were two hotly contested races in the August primary. Sheriff Combs and
school Superintendent Williams were up for re-election, and they supported each
other. Two opponents, also aligned as a team, were backed by Mrs. Richards, the
commission chairman.

The challengers had filed to run at the last possible. moment, then moved quickly
to be first to reach blacks throughout the countryside with absentee ballot applica-
tions. "This year we set out to get these people," Mrs. Richards said.

But the incumbent slate responded with its own absentee ballot
campaign-and won both races.

Mrs. Richards complained that the sheriff himself had gone out
with ballot applications and that heand Addison Hallford received"over 100 absentee ballots."

In the office across the hall, Sheriff Combs said he had little memory of the recent
election. "I didn't keep no notes or nothing like that," he said.

Combs, who is 64, was county roads foreman before becoming sheriff, and a truck
driver before that. Most of his work is generated by Interstate 20, which runs for 11
miles through the county, he said. Combs said he is the sort of law enforcement
officer who prefers to settle local disputes by negotiation, without making an arrest.
"All these family problems, it ain t worth a damn to get a warrant," he said.
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Combs said he could not remember taking absentee ballots to voters in the
county, although a few ballots from out of the county may have been mailed to
him-perhaps those of his own children and mother-in-law, he maid.

"Lots of kids move away from here and vote absentee. They come back for
weekends," he said.

OLDEST SON UV IN ATLANTA

Only one of the Combs' four children lives in Taliaferro County. The oldest son
moved away after high school and, at 42, now lives in Atlanta, Combs said.

Georgia law states, "A person shall not be considered to have lost his residence
who leaves his home and goes into another state, or county in this state, for
temporary purposes only, with the intention of returning ....

There is no definition of "temporary" in the law. Georgia Secretary of State David
Poythress, charged with overseeing elections in Georgia, said his understanding was
that "intent" to live in a county is necessary to qualify to vote there. "If someone
moves away and does not have an intent to return, I would say he is not in
resi'dence," Poythresa said.

Unlike the sheriff, Addison Hallford had no trouble remembering details of absen-
tee voting during the August primary-in fact, a notebook in his pocket listed all
the election figures, including the almost 500 absentee ballots tallied. To Hallford,
who said this was his first effort at electioneering in Taliaferro after moving to the
county 15 years ago, the local rules of the game were rather strange. "I've never
heard of anything like it in my life," he said.

He noted that dozens of outsiders vote in the county. "After that school bit in
1965, most of the whites moved out but kept their registration here," he said.

Hallford, a 52-year-old white man, was born in neighboring Wilkes County and
moved to Taliaferro when he married Vivian Lunsford, the daughter of the present
Taliaferro County registrar, Ruby Lunsford.

Hallford owns a small used-car lot in Wilkes County and has sold many cars to
people in Taliaferro County. Many know him not only as the used-car man but also
as Sheriff Combs' "helper," or "deputy." In fact, he was sworn in as a deputy two-
years ago. While Jfallford lost that official status last year, he still carries a police
radio in his car and helps the sheriff out when needed. "I've been knowing him all
my life," Hallford said, as he worked in his shop repainting a used car blue.

Hallford said his electioneering with Sheriff Combs was only a response to the
early push by Mrs. Richards and her allies to get a large number of absentee ballots
against the sheriff. "They were just going to run over him, a man who worked for
the county (and) got shot five times (in an incident several years ago). Somebody had
to help him," Hallford said. '

In a small community where secrets are hard to keep, Hallford said he had
learned that of the first 250 absentee ballots ordered in the county, 200 went to the
leaders of the opposition.

So Hallford said he and the sheriff hit the roads. "He was campaignin , and
anytime we ran into someone who said they'd be out of the county that ay, f fixed
them up an absentee," Haliford said.

Georgia law states that a voter can cast an absentee ballot only if he is "required
to be absent from his election district during the primary or election he desired to
vote in , . . or who because of any physical disability will be unable to be present
at the polls on the day of such."

Also under state law, a voter must file his request for an absentee ballot with the
county registrar and write on the application the address to which it should be sent.
Hallford said he indeed mailed the requests to the registrar and placed his own
return address on them.

Hallford said when he later delivered the absentee ballots, 11 of the people asked
to keep the ballots for a while, but the rest filled out the ballots while he waited. In"nine, maybe ten" cases, he filled out the ballots for illiterate voters.

State law allows one person to assist up to 10 voters.
Haliford said the sheriff "may have done one or two" assisted ballots, one because

the voter was paralyzed.
In all, Hallford calculated that 60 absentee ballots had been sent to his post office

box, then distributed. "The sheriff had thrity come to him," he said.
The same went on with the other political faction, Hallford said. "Lois Richards,

fifty went to her box," he said.

ANTNQUZ6 AND IPOMAL PORTRAITS

Bolton Lunceford and her husband Mell appear out of place in the poor, rural
Georgia county. Both are schoolteachers in Warren County 15 miles to the east.
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They renovated a large twostory house in Crawfordville and filled it with antiques,crystal, formal portraits, family seals and the like.Mrs. Lunceford, a red-haired woman who teaches English, drama and latin, was

the unsuccessful candidate for school superintendent this year. She said she entered
the race for the $21,000-a-year job because of the low quality of county schools-
students' standardized test scores were among the lowest in the state-and a suspi-
cion that hundreds of white schoolchildren were slipping across county borders to go--
to school elsewhere. She said she discovered that "every vote is fought for as if they
were all running for president of the United States."

Mrs. Lunceford agreed that both sides in the August election had used some of
the same tactics but said she had been told by Mrs. Richarcb "If you don't do it,
you'll get eaten up."

After the primary, Mrs. Lunceford, who is white, wrote to friends and supporters
reporting that she had lost 813 to 676 and charging that some voters had been given
liquor or watermelons on election day to vote against her.

She also alleged that voters who had said they would be out of town on election
day and had used absentee ballots were seen around the courthouse. In fact, a
complaint was made to the FBI, and shortly after the election, agents seized the
county's voting records. An investigation is continuing, according to an FBI spokes-
man.

One of the people who helped campaign for Mrs. Lunceford among Taliaferro
blacks this year was Cleveland Peek, a 65-year-old black brick mason and carpenter.
Although he has only a fifth-grade education, Peek figures that experience in
several campaigns has taught him as well as anyone how politics works in Talia-
ferro County. "M-O-N-E-Y. That's what turns it," he said not long ago.

In 1976, Peek was driving a school bus and needed two years' more service to
talifY for a =nsion of $56.40 a month. In the contest for school superintendent

t year he cked his boss; Mrs. Williams rather than the black candidate, Dr.
Stewart. his reason: "I was working for Mrs. Williams."

Peek, his white hair coming out from under a blue cap, said in one interview that
it was during that campaign that he gave some people liquor to guarantee their vote
for Mrs. Williams. "I told them I was going to vote for Mrs. Williams, and they said
they were going to vote for her, too, but they would like a little liquor," he said.
Peek said he provided them with some of his own stock.

During an interview soon after, Peek said he could no longer recall distributing
liquor but spoke of how rival campaigners in the recent election had distributed
watermelons. "My side ain't getting nothing," he said.

A talkative man whose construction work has enabled him to know almost
everyone in the county, Peek is in demand as a campaigner. He believes his political
work in 1978 was costly. He backed a commission candidate disliked by the school
administration. The candidate lost, and a few days later, Peek said, he was told that
his school bus route was no longer needed.

In 1980, Peek said he helped hand out some absentee ballots for Mrs. Williams'
opponent, Mrs. Lunceford. "I said if she put down (ran for office), we'll go for her,"
Peek recalled, sitting back behind his house, near the pens where he raises chickens
and pigs.

[From the Atlanta Constitution, Dec. 10, 1980]

Vormio: A RioH STILL DENIED-OrrEN THE RuLS CHANGE AND BLAcxs Losz
OUT BEFORE FEDS CAN STEP IN

This is the fourth part of a series examining electoral practices in Georia
and other sections of the South 15 years after the enactment of the Voting
Rights Act of 1965. The articles were -researched and written by Atlanta
Constitution staff writers Chester Goolrick, Paul Lieberman and Ken Willis.
The series continues Thursday.

ZuuWN.-The first time Robert Curtis ran for the Pike County school board, in
1970, he made it a close race. In his attempt to become the county's first black
elected official, Curtis came just a dozen votes short of the white incumbent and
made it into a runoff before losing.

Curtis, an insurance salesman during the week and a Baptist preacher on
Sunday, was persistent. Four years later he ran again in this rural county 55 miles
south of Atlanta. But this time the result was not close. "I lost by a landslide,"
Curtis recalled recently.

The difference in the two elections reflected not so much a decline in Curtis'
popularity as it did a change over those years in the way school board elections
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were conducted in Pike County. And the change lessened the chances not only for
Curtis, but for any black candidate.

In 1970, Curtis had been able to run in the Zebulon district, which had a substan-
tial black population on whose support he could count.

In 1972, the county abolished the system under which each of five districts-
including the Zebulon district in which Curtis ran-elected its own school board
member, it adopted, instead, an election system in which each candidate had to run
countywide. And since the county as a whole was 60 percent white, Curtis no longer
stood much of a chance.

"We knew we couldn't win an election countywide," Curtis said.
To this day, Pike County has no black school board members or commissioners.
The change in election practices in Pike County was the type of action the Voting

Rights Act of 1965 was intended to stop-and also the type of action repeated in
many Georgia counties.

The feature of the Voting Rights Act with the most immediate impact was the
suspension of literacy tests that had been used for decades to keep blacks from
registering to vote. After enactment of the law on Aug. 6, 1965, registration drives
added more than 1 million blacks to voting rolls in the South.

The most powerful provision of the act, however, was another section of the law
which recognized that blacks, even with the vote, could be denied equal participa-
tion in politics.

Section Five of the Voting Rights Act requires state and local governments in the
South to "pre-clear" with the U.S. Justice Department or a federal court in Wash-
ingn, D.C., any change in laws or regulations that affect voting.

'Congress knew" the U.S. Commission on Civil Rights explained later, "that
seemingly minor changes in electoral law could, in fact, serve to exclude minorities
from participation or to minimize the effect of their participation."

Those charged with enforcing the Voting Rights Act have never viewed as a"minor change" a shift from voting by districts-in- some of which blacks are likely
to be concentrated-to county-wide 'at-large" voting. Paul F. Hancock, chief of
litigation for the Justice Department's voting section, called such changes by white-
controlled governments perhaps the major tool now "used to keep minorities out of
office."

The Justice Department's voting section has repeatedly used Section Five to block
shifts to at-large elections in the South.

In Pike County, however, the change in school board elections went into effect
without any review by the Justice Department or the federal court in Washington.

Neither the county, nor the state, it turned out, had bothered to file notice of the
election change with the U.S. attorney general as required by the Voting Rights
Act.

Dr. James Turpin, Pike County's superintendent of schools, said recently that he
and other county officials were not aware of the government regulation. They
learned of the oversight, Dr. Turpin said, when he received a letter from the federal
government early last year reporting that the county was in apparent violation of
the law.

Only then-seven years after adoption of countywide voting for school board
members-did Pike County officials send notice of the electoral changes to Washing-
ton.

A response came in a letter from Drew Days HI, the head of the Justice Depart-
ment's Civil Rights Division: "On the basis of our -analysis, we are unable to
conclude, as we must under the Voting Rights Act, that this change to at-large
elections... will not have a racially discriminatory effect on blacks in Pike
County."

SCENE REPEATED IN 27 COUNTIES

What happened in Pike County was not an isolated event in Georgia or the South
in the years following the adoption of the Voting Rights Act, when mass voter
registration drives among blacks and the first campaigns for office by blacks came
to many Georgia counties.

A U.S. Commission on Civil Rights study on the first 10 years of the Voting
Rights Act reported that no less than 27 other Georgia counties made changes in
their method of picking school board members without reporting the change to
federal authorities.

In an election change involving a county commission, Dooly County-one of 22
Georgia counties with a majority black population-changed from district to at
large voting in 1967. The Justice Department's own records show that it took 13
years-until this past summer-for the department to learn of the change. In a July
31, 1980 letter, federal attorneys finally objected to the voting system.
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"Our analysis indicates that a fairly-drawn single-member district system would
probably contain at least one district with a population majority of blacks," the
letter said. With the observation that voting in Dooly County "generally follows
racial lines," the letter indicated that a fair system would have produced black
commissioners. However, the letter added that despite just over a 50 per cent black
population in Dooly County "no black has ever been elected to the County Commis-
sion."

Fourteen more of Georgia's counties with majority black populations also have no
blacks on their elected commissions.

President Jimmy Carter's home county is among the Georgia counties whose
electoral history illustrates a basic problem in the enforcement of the Voting Rights
Act-and the apparent ability of many communities to circumvent the law.

Sumter County, which includes the town of Plains, adopted countywide voting for
its seven school board seats in 1973. The countywide voting system followed a court
ruling agreeing with a suit filed by, among others, then-Gov. Carter, that districts
previously used in school board elections were malapportioned-too unequal in
population.

On June 5, 1973, an election was held by a countywide vote.

LETTER COMPLAINS TO SUMTER COUNTY

Records filed with the U.S. Justice Department in Washington show that the next
month-on July 13, 1973-the Justice Department wrote to Sumter County com-
plaining that the new electoral system had never been submitted for federal review.
The letter then objected to the plan as potentially discriminating against blacks,
who comprise 46 percent of Sumter's population, according to the 1970 census.

John McCoon, the attorney who heads the division of the Justice Department in
Washington responsible for reviewing election changes in states covered by the
Voting Rights Act, said recently that his office normally expects local governments
to obey notices as their election systems are improper.

In fact, however, elections requiring a countywide vote for each school board seat
have continued in the president's home county. Several of the candidates must live
in specified districts, but each is subject to a vote of all the county's citizens,
according to Sumter County School Superintendent Ronnie Satterfield. All seven
school board members are white.

In a suit filed last spring in the U.S. District Court of the Middle District of,
Georgia, a group of county residents challenged the Sumter County election proce-
dure. The case is still pending.

In Washington, however, McCoon said his office still was unaware that the
Sumter voting had not been modified. "As far as we knew, our objection was going
to be honored. No one knew they were going to keep holding elections at large,
McCoon said Tuesday. "No one reported that to us."

The government attorney said he would investigate and "consider litigation" in
the case.

McCoon added: "People assume the Justice Department must know everything-
but we don't."

PIKE OMFCIALS: MEANT NO BIAS
In Pike County, white officials have insisted-that no racial discrimination was

intended in their change to countywide voting for school board seats. "I think it was
felt the change was made to make the board of education more responsive to the
people," said Lenorris Pitts who, as Pike County's probate judge, for the past 20
years is charged with overseeing elections here.

Pitts and other officials argue that school board members will be more responsive
if they are elected by all the county's voters, and not just those in individual
districts.

It was in 1967 that Pike County first elected members of its school board. Before
that, board members were appointed by a county grand jury, a system still used in
just over one-third of Georgia's school districts.

The change from districts to at-large voting was achieved through a bill passed at
the county's urging by the Georgia General Assembly in 1972.

Under the new system, black candidates ran again for school board seats in both
1974 and 1976, but not made a runoff as Robert Curtis had during the district
elections in 1970.

When the Justice Department found out about the at-large elections last year and
filed its objection to the system, Pike County officials decided togo back to district
elections-a system approved by the officials who enforce the Voting Rights Act.

S3-679 0 - 82 - 20 (pt.1)
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But an issue still remained-how to draw district lines for school board elections
in Pike County.

An*-agein,a decision about how to conduct an election became an issue affecting
race-or so it was alleged in a hearing in federal court.

DISTRICTING GOES TO U.S. JUDGE

The hearing before U.S. District Court G. Ernest Tidwell began on Sept. 12, 1980.
At issue were the five school board districts drawn up by Pike County officials.

County officials insisted that not race, but only population-getting about 1,650
residents in each district to satisfy "one-man, one-vote" election requirements-had
been on their minds in drawing district lines.

But a group of black Pike County citizens had sued the county board of education
and the probate judge demanding a redistricting that would be "race-conscious,"
with at least one district in which blacks would be in the majority.

Under a recent U.S. Supreme Court ruling stemming from a challenge to the
election system, in Mobile, Ala., the black plaintiffs had the burden of proving that
the county's district plan was intentionally discriminatory against them.

Chris Coates, an attorney from the American Civil Liberties Union who represent-
ed the black plaintiffs of Pike, argued that the atmosphere in that county was
pervasively racist. He said the races still live separately just as they always have,
the private white clubs are the center of business and political activity, and that
because of longstanding tradition, blacks feel uncomfortable about appearing at the
courthouse to register to vote.

Pike County officials who testified denied the allegations that elections in the
county discriminated against blacks. Probate Judge Pitts told the court that as far
as he knew, no black had ever been denied the right to vote.

While testimony showed that there had never been a black on the board of
registrars, Ed Wood, the county registrar, said, "No person has ever been denied the
right to register."

Alan Connell, the lawyer representing the defendants indignantly told the judge
that the 1972 election plan had "no intentional discriminatory effect" and that
although blacks were defeated every time they ran, there was "no black and white
issue then or now."

"I submit that just because you are black does not entitle you to office," he said.
"There is complete cooperation between the races in the school system now, and we
ask the court not to disrupt it."

MANY RULINGS GO AGAINST GEORGIA

O1-es ,years, court decisions at levels up to the U.S. Supreme Court have
included rulings that both state and local governments in Georgia have changed
election laws and procedures in ways that could discriminate against blacks.

In 1973, the Supreme Court agreed to review a reapportionment of the Georgia
House by the General Assembly. There had been extensive shifts away from single-
member House districts in some populous areas. Instead, these would have multi-
member districts, where one group of voters would elect several representatives-a
system resembling county at-large voting schemes.

The issue, wrote Justice Potter Stewart, "is whether such changes have the
potential for diluting the value of the Negro vote." He answered: "It is beyond doubt
that such a potential exists."

The state had to come up with a new districting plan.
Two years ago, a three-judge panel of the U.S. District Court in Washington had

to rule on a change in Wilkes County, Ga., in which county-wide voting had been
instituted for both commission and school board elections.

Noting that while blacks constituted 47 percent of the population, they still -

comprised only 29.9 percent of registered voters, the court found evidence of "past
discrimination in voting against black residents . . . failure of the elected officials
to remedy-the effects of that discrimination, (and) virtual control of the electoral
process by white persons."

The court concluded: "The effect of the voting change has been to diminish black
voting strength . . . Black residents have less opportunity than white residents to
participate in the political process."

Without that district, however, he vowed to push for increased registration among
blacks here-it remains very low. While blacks comprise more than 40 percent of
the county's population, only 22 percent of the voters are black, according to county
registration figures. "We've got to put on a registration drive and get people to
vote," Hu-ghley said.



297
Hughley and Curtis have pleaded with the registrar, Ed Wood, to hire a black

assistant registrar to go out into black areas of the county to sign up voters. So far,
Wood has refused.

"Our office is open six days a week," Wood said during a conversation at the
courthouse last week. "They can come in and register on Saturday morning if they
want to. We also register people on election day-which we are not required to do. I
have copies of the ads that we ran in the paper asking people to come register. The
operation is centered here at the courthouse. The code does not require us to set up
a satellite registration office."

Judge Pitts, interviewed in his office library, defended the county's treatment of
blacks. !'In my opinion," he said, "we don't have a problem. Blacks and whites get
along. There is no discrimination shown them. They are shown the same courtesy as
anybody else who comes in."

While officials of the voting section of the Justice Department admit that many
changes in laws or regulations which affect elections are never submitted for review
as required by the Voting Rights Act, the fact is that almost 2,900 proposed changes
have been submitted from Georgia. "We get thousands of submissions. The great
majority are non-discriminatory," said the Justice Department's Hancock. "But," he
added, 'some of them are."

Since 1968, the Justice Department has ruled as potentially racially discriminato-
ry 78 proposed election-related changes in Georgia. The targets of the objections
have ranged from the statewide reapportionment plan cited above down to the
location of voting booths in one county in a private club which normally barred
blacks.

Georgia has drawn more objections than any other state except Texas, which
came under the Voting Rights Act in 1975 when the act was amended to extend
special protections to "language minorities," including Spanish-speaking Texans.

TWO DIFFERENT TYPES OF SUITS

There is a fundamental difference between cases in which the Justice Department
challenges a local voting change and the case in Pike County, where black citizens
friled suit challenging election districts.

Under the Voting Rights Act of 1965, a state or local government whose voting
change is challenged by the Justice Department bears the burden of proving that
the move will not discriminate against blacks.

"I have to agree," said Wood, "The relationship is a lot better here than it is in a
lot of other places.'

Clearly, there is a wide disparity between the way blacks and whites view Pike
County politics. Wood and Pitts see no discrimination; Hughley and Curtis are
constantly conscious of it. "It's time for a change," Hughley said. "I'm 42 years old,
and this has been going on all my life., If it hasn't changed by now, maybe there's
never going to be any change."

As for Robert Curtis, he has decided that while he is better off now, back under
district voting, even increased registration by blacks may not be enough to win him
an election. He is still convinced that the county changed its election system
because whites were scared when he almost won in 1970. But he figures he won
some white votes the last time, and that with work he could win more. "I'm kind of
optimistic," he said.

Yes, Curtis said, he will try for the seat gain in the next election in 1982.
Thursday in The Constitution: The Voting Rights Act's uncertain future.
In the Pike County case, the burden of proof was not on the local government, but

on the challenging blacks and this proved to be the crucial factor in the case.
Judge Tidwell ruled that while there was testimony on white dominance of the

election process which was "impossible to justify," the black group had "failed to
carry their burden of proving purposeful discrimination.""The evidence most close approaching a showing of purposeful discrimination the
judge wrote, "was evidence of the failure of the registrar, who was not made a party
to this action, to accept black deputy registrar and the lack of black citizen in
elective or appointive positions in the Pike County courthouse. Although these last
two factors are highly suspicious and impossible to justify, they do not constitute
sufficient proof of purposed discrimination affecting voting.

On Nov. 4, Pike County held its school board elections. Five whites again were
voted iito office.

The election brought politics here full cycle after a decade.
Once again, because the Justice Department had ruled out countywide voting,

there was voting by districts-even if they were not the districts sought by the
group of blacks.
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And once again, Robert Curtis ran for the Zebulor district seat-and he lost to the

incumbent in a runoff.

BLACK SEES NEED FOR 65 PERCENT DISTRICT

Roy Hughley, a black man who has supported Curtis over the years and who was
a plaintiff in the federal suit, said recently that a "race-conscious" solution to Pike
County redistricting would have made a black candidate for the school board a lot
less difficult. "We need a district that's 65. percent black," he said.

[From the Atlanta Constitution, Dec. 11, 1980]

VOTING: A RIoHT STILL DENIED-LAW EXPIRES IN '82; WHAT Is ITS .FATE

These articles conclude a five-day series examining electorial practices in
Georgia and other sections of the South 15 years after the enactment of the
Voting Rights Act of 1965. The articles were researched and written by
Atlanta Constitution staff writers Chester Goolrich, Paul Lieberman and
Ken Willis.

WASHINGTON.-An unlikely group of men marching into the Senate Caucus Room
here last month provided a clear reminder of the uncertain future of the Voting
Rights Act of 1965.

First came Sen. Strom Thurmond, R-S.C., the onetime segregationist standard-
bearer of the States Rights Party and soon-to-be chairman of the powerful Senate
Judiciary Committee. Behind Thurmond, as cameras flashed, marched the Rev.
Ralph David Abernathy of Atlanta and a group of other black politicians, some of
whom had once led civil rights protests in the South.

The Nov. 21 gathering was in large part a media event a chance for a leader of
the new Republican majority in the Senate to pose with black politicians who had
supported the presidential candidacy of Ronald Reagan. But the men had also met
privately to discuss political legislation, and Abernathy had brought along a written
agenda. Listed as the first concern-ahead of his appeals for continued affirmative
action, continued school busing and the like-was that Thurmond use his influence
"to salvage and extend the Voting Rights Act."

The act-requested by President Lyndon Johnson to counteract literacy tests and
other practices that had kept blacks from political participation in the South-
expires in August 1982. During the coming year, Congress will debate whether to
extend, amend, or kill the measures which have regulated election practices in the
South for the past 15 years.

When his turn came to comment-before a dozen television cameras-on the
meeting with Thurmond, Abernathy repeated his plea. "We let the senator know,"
he said, "the fact that the Voting Rights Act is possibly one of the most outstanding
thing that has happened for the black people in this century."

e were in total agreement," he added "that nobody should be denied the right
to vote in this country.'

A few moments later, Thurmond interjected a note of caution. "We're not here
today to discuss issues," the 76-year-old senator said. He added that while he
expected to meet with the black politicians in the future, "I'm sure there will be
differences."

Indeed, seated behind the desk in his office the previous day, Thurmond had not
been shy about his dissatisfaction with the Voting Rights Act-the legislation for
which Abernathy had campaigned in the 1960s in marches to Selma, Ala and other
places around the South. "I feel it's unconstitutional," Thurmond said flatly in an
interview.

The U.S Supreme Court upheld the constitutionality of the Voting Rights Act in
1966, in a case involving Thurmond's home state of South Carolina, and the voting
legislation has withstood numerous legal challenges since then.

As Thurmond sees it, however, the Voting Rights Act illegally singled out certain
states, primarily in the South, and imposed excessive federal control over the
region's state and local governments. The act requires governments in covered areas
to get approval from the U.S. Justice Department or a federal court in Washington
for all changes in laws or regulations that might affect voting.

"I've had a lot of complaints from different states," Thurmond said, "that any
ordinance of a city council, or every action of a county government or the state
legislature has to be sent up to Washington."

Thurmond said that "if it's going to continue," the Voting Rights Act's provisions
would have to be extended beyond the South and the few other areas now covered.
"When you single out certain states, I think it's unconstitutional," he reiterated.
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In the weeks since the Nov. 4 national election, Thurmond has talked several
times about his goals as chairman of the Judiciary Committee. And in the offices of
the voting section of the U.S. Justice Department, just a mile from the Capitol,
Thurmond's comments have drawn more than casual interest. An article headlined,
"States Rights Pressed by Thurmond-He Favors Repeal of 1965 Voting Act," is
tacked up on a bulletin board there beside staffers' ride notices and vacation
schedules.

Paul F. Hancock, the 36-year-old chief of litigation for the voting section,
shrugged when a visitor commented recently on the clipping. "There's been oppose.
tion to the Voting Rights Act from the day it was adopted,' he said. "It has been
recognized as the most effective of the civil rights acts which were passed."

FOCUS HAS CHAN( ED SINCE 1965

Over 15 years, events have changed the fous of the Voting Rights Act.
When the act was being considered in 1965, its sponsors believed that its most

important feature was the suspension of literacy tests that had long been used to
keep blacks from voting in the South, The 15th Amendment to the U.S. Constitution
had outlawed voting discrimination against blacks 95 years earlier, but the percent-
age of voting age blacks registered still was estimated at under 30 percent in
Georgia, under 20 percent in Alabama and less than 7 percent in Mississippi.

In the few years after President Johnson signed the act-saying at a Capitol
ceremony, "The time for waiting is gone"-more than 1 million blacks were regis-
tered to vote throughout the South. While voting registration rates of blacks still
fall below those of whites in many areas, the lack of registration is no longer the
major issue.

Increasingly, the main point of controversy surrounding the Voting Rights Act
has become the extraordinary power it gives the federal government over state and
local laws.

There are two sources of the power: the first is the provision that state and local
governments "pre-clear" in Washington any changes which could affect voting-
from the drawing of voting districts and method of electing candidates down to the
location of polling places; the second is the fact that the burden of proof is placed on
the state or local government to prove the change is not discriminatory.

In upholding the powerful provisions of thetlaw, the Supreme Court observed that
the purpose of the Voting Rig hts Act wsto "shift the advantages of time and
inertia from the perpetrators othe ev.il to its victims."

Still, it is not only one-time segregationists like Strom Thurmond who challenge
such federal powers.

"It remains a serious matter that a sovereign state must submit its legislation to
federal authorities before it may take effect,' three Supreme Court justices com-
mented when -asked to rule in 1973 on a Justice Department challenge to a
statewide redistricting plan submitted by the Georgia General Assembly. Their
opinion was a minority one, however, and the court majority struck down Georgia's
proposed districts because they had "the potential for diluting the value of the
Negro vote."

The same basic issues, which will likely be at the center of debates on the Voting
Rights Act in 1981, surfaced this year in another case that made it to the Supreme
Court. At issue were elections in Rome, Ga., and a dispute that prevented Rome
from holding municipal elections for more than six years.

For 37 years, from 1929 to 1966, the city of 30,000 in north Georgia elected
members of its commission and board of education by a system in which a candidate
could win with less than a majority vote. If there were several candidates running
for a single seat, the one with the highest vote simply won.

In 1966, Rome adopted a new election system under which a run-off would
determine the winner if no candidate achieved a majority of the vote.

MANY FAIL TO TELL WASHINGTON

The Atlanta Constitution's investigation of election practices in Georgia found
that many communities failed to submit voting changes to Washington as required
by the Voting Rights Act-and this was the case with Rome.

In fact, the Justice Department did not learn of the Rome election changes until
1974, eight years after they were made. Department. attorneys then objected to the
new system as potentially discriminatory-because in the city where 23 percent of
the population is black, a change to election by majority vote countywide dimin-
ished a black candidate's chances of winning.
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The change had, indeed, helped defeat a popular young black minister named

Clyde Hill who attempted in 1970 to become the first black elected to office in
Rome.

Running for a school board seat, Hill came out ahead of three white candidates,
but his total fell short of a majority. In the run-off election, he was defeated. "The
(blhck) people became somewhat disenchanted," recalled Hill, who now lives in
Augusta.

Municipal elections were postponed as the Justice Department's challenge to the
voting system worked its way through the courts.

There was no allegation that Rome had changed its election system with race in
mind. A federal district court noted that literacy tests had not been used to keep
blacks from voting; indeed, whites had even encouraged blacks to run. And the
court found that the city had "not discriminated against blacks in the provision of
services." The court commented, however, that there was some history of "racial
bloc voting" and that the annexation of some all-white neighboring areas had
"diluted" the black vote.

Finally, last April 22, the Supreme Court had ruled that while though no discrim-
ination may have been intended, the 1968 vote would have to be scrapped.

One month after the Supreme Court threw out the Rome election system, the
north Georgia city got its first black city commissioner, but not by election. A
resignation on the commission created a vacancy and the other members appointed
Napoleon Fielder, a 57-year-old black former state employee.

Then this month, with elections conducted again under a plurality system, Fielder
became the first black ever elected to office in Rome. He was the top vote-getter in
the Nov. 18 Democratic primary, then breezed through the Dec. 2 general election-
the first municipal voting in Rome since the legal wrangling began in 1974.

The winning candidate attributed his success not so much to the series of court
cases as to his ability to get votes from whites. "The more you are known in the
white community, the more chance you have of being elected," Fielder said. "There
was a time when bloc voting happened, but I think that people vote for whomever
they want now."

NUNN SAYS LAW BIASED AGAINST SOUTH

Georgia U.S. Sen. Sam Nunn is one of the people in Congress who argues that the
Voting Rights Act unfairly picks on the South. He sponsored an amendment in 1975
to extend the bill's provisions nationwide-meaning that if Rome's elections were
subject to review, so would those of a city in any state-and he still believes such
revision is needed.

In the 1960s, Nunn said in a recent interview, there may have been "reasonable
cause for those in Congress to think there were more problems in the South." He
said it would be "tragic" to drop the protections of the law, but that now the region
no longer needs to be "singled out."

"The next time it comes up, I will renew my effort to have it applied to the whole
country," Nunn said.

Officials of the voting section of the Justice Department in Washington argue
that such a broadening of the act's coverage would make enforcement considerably
more difficult-that it would be impossible to monitor electoral changes made in
every state.

"It would be just mind boggling," said Gerald W. Jones, chief of the section, which
employs 18 attorneys and 17 legal assistants. "We have a full workload with what
we have now."

John McCoon, the attorney who heads the voting section unit which reviews
election changes from areas covered by the Voting Rights Act, said he and other
department lawyers have attempted to bring voting discrimination cases in the
North.

The Justice Department has since taken some actions in the North. It used
federal observers to monitor elections on Indian reservations, and objected in 1974
to a New York State districting plan which might dilute the vote of minority
residents. McCoon said, however, that it was hard to find cases in the North to
match those regularly found in the South.

"For a year or so we made a concerted effort," he said. "There were isolated
instances... but we just did not find the same racial bloc voting against blacks."
McCoon said he was surprised "because private discrimination is just as prevalent
in the North-I thought we'd find it in voting."
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VOTING DISCRIMINATION STILL STRONG

The Atlanta Constitution's investigation in Georgia found that 15 years after the
adoption of the Voting Rights Act, racial discrimination against blacks in the
election, process is still strong in many areas of the state-and often successful in
keeping blacks far short of equal political participation. A series of reports this
week has documented a variety of traditions, cam practices and government
actions used to perpetuate white control even in maort black areas.

One student of voting practices in the South suggested there continues to be a
"race war over voting"' in the region-and the case -studies often reflected such
conflict.

But the survey of voting practices also found evidence of changing electoral
conditions, attitudes and practices showlnp blacks moving closer to equal participa-
tion in Southern politics in the years since adoption of the Voting Rights Act.

A listing of 237 black elected officials in Georgia reflects more than just gains by
blacks in Atlanta and other large cities.

While 15 of Georgia's 22 counties with majority black populations still have onl
whites on their county commissions, there also have been a handful of black
victories in tiny, rural communities which have black majorities.

The small towns of Greenville, Walthour, Riceboro, Harrison, Wadley and Whites-
burg have black mayors. Wadley and Whitesburg elected their first black mayors
within the last week.

B.A. Johnson, an elementary school priftcipal who won the Wadley race, traces
his victory to passage of the Voting Rights Act 15 years ago. Before that, he said,
blacks faced literacy tests given by whites "and we didn't have a whole lot of blacks
we were sure could pass that."

Johnson said he and other blacks started a voter registration drive when the
literacy test was ruled out by Congress in 1965. "We have workers that we pay $1.25
a head to bring people in to register," he said. "A lot of people make some spare
change that way.'

There were 70 blacks registered to vote in Wadley in 1965. Now there are 710
blacks registered, the new mayor said.

KEEPING THE PROCESS ALIVE

David Walbert, a professor at Emory University's School of Law who has taken
several voting rights cases to court, said he sees the Voting Rights Act at least"kepn the political process alive" in the Deep South.

e situation is iniitely better than it used to be," he said. "At least people are
yelling at each other."

Sherrill Marcus, director of the Atlanta-based Voter Education Project, is not
quite as optimistic. He sees the vote as the "most powerful mechanism black folks
have for influence in this country" but also notes that electoral victories are still far
fewer than black population totals would lead him to expect. They "continue to lack
the resources and sophistication to compete," Marcus said.

Former Voter Education Project Director John Lewis was in the front line of the
tense Selma march which urped passage of the Voting Rights Act of 1965, and for
years headed voting registration drives around the South. Several years ago, he ran
for Congress and lost. The experience has placed him among the optimistic.

'"There still is an incapacity on the part of the black population to deal with some
of the problems in the small towns. We need more voter education there," Lewis
said recently, but he said the Voting Rights Act is "the lifeblood of black political
progress.#

Lewis is expected to be among those lobbying for renewal of the Voting Rights
Act next year. "If you don't have anything like it, there's a real danger of slipping
back," he said.
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Additional Material Submitted by James Elyburn

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

GREENWOOD DIVISION C2G |! 1L) H ,

Thomas C. McCain, Ernest Williams
and William Spencer, Individually
and on behalf of all those similarly
situated.

Plaintiffs,

vs

* Charles E. Lybrand, Gene Huiet,
Hen N. Herlong, Roy A. Harling,
and W. T. Timmerman, Individually.and as members of the County Council

'of Edgefield Countyi Norman Dorn, John
S. Edwards and Richard A. Beals,

: Individually and as members of tte
Board of Election Commissioners cf
Edgefield County, S. C.i and J. H.
Pendarvis, Individually and as

'President of the Executive Committee
of the Democratic Party of Edgefield
County,

Defendants.

) C frH 7 X) " ~tue* :R~~f

Civil Action No.

ORDER

This action challenges the method by vhich members of

the Edgefield County Council are elected. Plaintiffs are certain

black, adult citizens of Edgefield County and allege that the

:present method of e.e'tion violates the one man - one vote

principle of Wesberry v. Sanders, 376 U.S. 1 (1964), and that such

'system also dilutes the voting strength of the black citizens of

Edgefield County in violation of the principles set forth in

Whitcomb v. Chavis, 40 U.S. 124 (1971), and White v. Regester,

2t'f '412 U.S. 755 (1973). -

The defend-.'.es are the five members of the Edgefield

county Council, the three members of the Edgefield County Board

of Election Commissioners and the president of the executive

committee of the Edgefield County Democratic Party. Each

'defendant is sued individually and in his official capacity.

.,
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The complaint ratss jwo 'issues. The first alleges

that the present apportionment of the Edgefield County Council

dilutes the relative strength of the voters living in Districts

One and Three to such an extent as to v olate the rights of

plaintiffs, and other voters similarly 'situated, under the First

and Fourteenth Amendments to the Constitution of the United

States.

The second claim asserts the present apportionment 6f

Edgefield County Council, including holding elections at-large,

dilutes the relative strength of the class of black voters of

Edgefield County in violation of their rights and the rights of

other blacks similarly situated guaranteed by the First,

Thirteenth, Fourteenth and Fifteenth Amendments to the Constitution

of the United States.

The complaint prays for a declaratory judgment that the

Edgef-ield County plan violates the plaintiffs' constitutional

rights; for an injunction prohibiting the defendants from holding

further elections under the plan; and for an Order requiring

Edgefield County Council to reapportion itself in a constitutional

manner.

Defendants deny that the Edgefield County Council is

;unconstitutionally composed or elected and Asks that the complaint

:'be dismissed.

On Hay 16, 1974, the Court granted a motion for summary

Judgment by the plaintiffs holding that because of the unequal ap-

proportion of certain of the districts within the county that the

one mn -one vote principle had been violated. On appeal this

,matter was heard and decided with Lytle v. Commissioners Election

iof Unibn County, 509 F.2d 1049 (4th Cir. 1974). The Circuit Court

'found that the Edgefield County plan did not have such a variance

or disparity in population among the districts as to require the

deletion on constitutional grounds of the resident requirements

Honorable Sol Blatc. Jr.

-2-
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imposed by the statute. Fase 1054. Just prior to the trial of

tbis cause this Court granted defendants' motion for suzary

judgment based upon the finding of the Appellate Court which

states:

We are of the opinion that the Edgefield
County plan. as presently provided by statute,
represents a proper balancing of interest and
without such population variances among the
districts as to require the deletion on
constitutional grounds of the residence
requirements imposed by the statute under
attack. There is not the wide disparity
in population among the districts as was the
case in Union County. It is not obvious that
a minority, either in numbers or in territorial t
or economical interest, can dominate the Board.
The several districts are of sufficient size
and numbers that a residence requirement does
not appear to be an irrational method of
achieving a form of county government, elected
by all voters of the county but, through its
residence requirement, assuming some attention
to territorial interest. We conclude, therefore,
that the District Court was in error in invalidat-
ing the statutory election procedure for the
members of the Edgefield County Board.
509 F.2d at 1054

The issue remaining it whether the apportionment

of the Edgefield County Council, which includes at-large election

of the council members and requires that each of the five members

of council reside in a separate residency district, dilutes the

voting strength of the black citizens of Edgefield County in

V1 violation of their constitutional right.

After extensive pretrial discovery this matter was tried

before the Court on November 24 and 25, 1975. Thereafter extensive

1:briefs and proposed findings of fact and coitclusions of law were I

submitted by the parties. The matter was thcn delayed a long time

because the Court was advised the South Carolina Legislaturje

would adopt a ne: plan for Edgefield County After considering

the testimony and over 100 exhibits, as well as studying the

.'applicable law, the Court makes the following findings of fact

and conclusions of law in accordance with Rule 52 of the

Federal Rules of Civil Procedure.

-3-
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FINDINGS OF FACT

1. That the plaintiffs are black citizens of Edgefield

County. South Carolina. They are duly registered to vbte if% that

county. Plaintiff McCain lives in District Two of Edgefield County,

plaintiff Williams lives in District Three and plaintiff Sepencer

lives in District One. -

2. That the defendants Charles E. Lybrand, Gene Huiet,

Henry M. Herlong, Roy A. Harling, and W. T. Timerman are or were

at the time this action was commenced the duly elected and acting

members of the County Council of Edgefield.

3. That Norman Dorn, John S. Edwards and Richard A.

Seals are or were at the time this action was commenced the

acting members of the Board of Election Commissioners of Edgefield

County.

4. That J. M. Pendarvis is or was at the time this

* action was commenced the President of the Executive Committee of

the Democratic Party of Edgefield County.

- 5. That prior to 1966 the county government of Edgefield

County consisted of a Board of County Commissioners which was

composed of a county supervisor, elected at large in the county.

and two commissioners, who were appointed by the governor upon

A V recommendation of the County Legislative Delegation. These two
commissioners ran at large for the office and the winners were

recommended by the County Delegation to the Governor for

appointrent. The supervisor had general jurisdiction in the

county over roads, bridges, ferries and paupers and in matters

relating to taxes, disbursement of public funds for county

- purposes and in othor matters necessary for the internal

improvement and local concerns of the county. This County Board

of Commissioners did not ha' power to tax, incur bonded

indebtedness, or appoint members of county boards, commissions

and agencies oi the right of eminent domain nor the right to

prescribe procedures for budgeting and accounting. These afore-

mentioned powers belong to the local legislative delegation which

-4-
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at that time consisted of one senator and one or more members

of the House of Representatives, all of whom were residents of

Edgefield County. These elected officials exercised their powers

through the enactment of local bills in the-General Assembly.

6. Prior to 1966, the state senator from Edgefield

County and the members of the House of Representatives were

elected at-large by the voters of Edgefield County. In that year

O'Shields v. McNair, 254 F.Supp. 708 (D.C.S.C. 1966) required the

reapportionment of the State Senate and it became obvious that

Edgefield County with such a small population would probably lose

its resident senator. Therefore, on June 1, 1966 Act No. 1,104

of 1966 was passed creating Edgefield County Council, which had

three members and was'elected from the county at-large from each

of three residency districts set forth in the Act. Section 4

of the Act vested in Council the power to recommend appointments

with the approval of the Edgeficld County members of the House

of Representatives and the powers of Council were set forth and

included the rights: to exercise the powers of eminent domain

to make apportionments arid levy taxes, to incur indebtedness, to

issue bonds, to order the levy end execution of ad valorem taxes;

to prescribe methods for accounting for county offices and

departments and supervise and regulate the various departments

of the county.

7. By Act No. 521 of 1971 the number of members of

county council. was increased to five and the residency district! were

also increased from three to five.
2

8. Prior to 1966 county governments in South Carolina

had been controlled by the members of the Ceneral Assembly and

particularly the state senator. Since local acts, "known as

Supply Bills" were required to be passed each year to levy taxes

and appropriate monies for the operation of the counties, and

since these, bills required passage by both the House of Representativ

and the State Senate, the state senator exercised great control

(actually a veto) over the operation of his county. The purpose

These five members are elected for four-year terms at staggered'two-year intervals.

-5-
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of Act 1104 of 1966 was to create a strong county government

with proper representation from the urban and rural areas. by

requiring the candidates for county council to run at-large

rather that in single meuber districts, it vaa hoped that council

members would be responsive to all voters in the county aid reduce

factionalism or sectionalism. By requiring the candidates to

reside in a certain district, one area of the county could not

dominate council membership. The at-large feature of the election,

process was in keeping with the prior election plan for county

commissioners and almost all other county officers in South

Carolina.

8. The increase in membership from three to five passed

in 1971 was made as an effort to provide );eder representation on

council and to provide rural areas with a greater voice in -

county government..

9. There was no evidence that either Act 1104 creating

county council or Act 521 expanding its membership were enacted

for the purpose of diluting black voting strength. But this does

not mean that they do not have the effect. The residence districts

established by both 1104 and 521 are bqsed upon voting precinct I

lines of long standing and which anti-date the creation of county

council.

10. The South Carolina Attorney Ceneral submitted to

.the Attorney General of the United States the changes made under I

;:Act No. 521. After review pursuant to Section 5 of the Voting

Rights Act of 1965 the Attorney General of the United States on

November 24, 1971 informed South Carolina Attorney General that

he interposed no objection to the implementation of Act No. 521.

11. At the time of the Attorney General's letter

(November 24, 1971) South Carolina had a "full slate" voting law.

(123-357 S.C. Codc 1962). This is no longer the law3 of South

* Carolina and minorities, both of race and of party, can increase

their effective voting strength by "sIngle-shot" voting, rather

This chan e resulted from a black challenge inStevenson v. West.
;:C.A. 72-45 (D.S.C. unreported case 4/7/72). S.C. Republicans had

failed in their suit eight years earlier. Boincau v. Thornton,
235 F.Supp. 175 (D.S.C. 1964), aff'd 379 U.S. L5 (1964).

-6-
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than being required to voto- for. candidates equal in number to

the offices to be filled.

12. As of the 1970 census Edgefield County'* population

was 8,104 black and 7.586 white. The total voting age population

was 9,364, of which 4,167 or 44.5Z veralblack and 5,195 or 5S.5%

vere white. Although blacks make up 51.6Z of the population. .they,

comprise only 44.51 of the voting age population, obviously due

to the age structure of the black and white populations of the

county.

13. As of July 31, 1975 there were 5,685 registered

voters in Edgefield County, 2,254 being black and 3,429 white.

Therefore, the black citizens comprise 51.61 of the total population

44.5Z of the voting age population and 39.6Z of the registered

voters. For whites these figures are 48.32, 55.5% and 60.31'

:.respectively. These figures reflect that 5Z of the black voting

population of the county is currently registered to vote.

414. Of the five council districts in Edgefield County

two contain a majority of black registered voters. In District

Two blacks make up 61.81 of the total registered voters and 52.3%

in DistrIct Five. The black percentage in districts One, Three

and Four are 30.8%, 361 and 18i respectively.

15. Of the 46 counties in South Carolina, Edgefield

-ranks 37th in size with 482 square miles. According to the 1970

census Edgefield County is 41st in total psr, nation and 37th in

population per square mile with 32.6 persont per square mile. The

rural population is 10,390 or 66.21 and the urban population is

5,302. The rural population is 54.31 black and a majority pf

these persons are located in the northern and eastern parts of the;
county. i

16. Black citizens of Edgeflield County now register

to vote on an equal basis with whites. As was true in many other

areas of the south, it was quite difficult, and often impossible,.

The residence districts follow precinct lines, as follows
District 1: Johnston I, Johnston II, Long Branch
District 2: Trenton, Central, Bacon
District 3: Edgefield I, Edgefield II
District 4: Merriweather, Colliers, Cleveland, Kendall
District 5: Red Hill, Rock Hill, hess, Meeting Street,

Pleasant Lane [

-7 -I J I -
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to register to vote until approximately 30 years ago. At the

time of the passage of the Voting Rights Act in 1965 less than

201 of the voting age blacks of Edgefield County were registered.
5

17. The Democratic Party has always dominated

government in Edgefield County. Until the past 15 years 'he

primary of tlis party was the only meaningful election anywhere In

the state. Blacks were excluded from participation in the

Democratic primaries until Elmore v. Rice, 72 F.Supp. 516

(E.D.S.C. 1947) aff'd, 165 F.2d 387 (4th Cir. 1948). But even

after this landmark decision blacks in Edgefield County found it

very difficult to register and threats were made against some

blacks who did register.

18. 'No black has ever received a Democratic nomination

or been elected to public office in a cotested election in

Edgefield.6 -

19. Blocks now participate in the affairs of the

Democratic Party and this participation has grown in recent years.

Blacks have participated within the organization of the Democratic

Party and in the selection of its officials. They have also

participated in organizing the precincts. At the.1974 County

Convention for the Democratic Party approximately one-third of

those in attendance were black. Of the 15 delegates elected by

the County Convention to the State Convention of the Democratic

Party, four.were blsck. The Edgefield Democratic Party has a

black vice-chairman and the alternate committeeman to the State

Executive Committec is also a black.

20. Until 1970, no black had ever served as a precinct

election official, znd since that year the number of blacks

appointed to serve has been negligible, although the percentage

of registered voters who were black ranged from 33Z in 1970 to

W B5 VAP 4,103 3,764
Registration 3,950 650
Z 96.3Z 17.3%

(United States Commission on Civil Rights, Political Participation
252-53 (1968))

61
6 A black was appointed to a vacancy on the County School Board
and has been unopposed in subsequent elections.

-8-
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402 in 1974. The figures, arranged separately

general elections and a school board election,

Primaries OW is

1970 68 4
1972 69 4
1974 55 9

All primaries 192 17

General Elections

1970 87
1971 5o
1972 86
1974 58

All General Elections 281

School Board Election

7
1

13
12

3 3

for primaries,

are as follows

is

5.5Z
5.42

10.82

8.1Z

7.4%
1.9Z

13.2Z
17.Z

15.4Z

1974 34 4 10.52

Total (all. elections) 507 54 9.62

Elections conducted in 1970-1974 are as follows:

1970s School Board, Primary, General
3971: Special General
1972: Primarv, General
1974.: School"Board, Primary (including runoff),

General

By analyzing these elections, it was possible to get a

clear picture of how elections take place in Edgefield County.

2. The Court's overall finding is that blacks were virtually totally

excluded up to 1970, and that since that time they have

. progressed to minimal tokenism.

21. The race of those appointed to serve as precinct

election officials has traditionally been regarded as an important

barometer of the deV.iee of minority participation in the voting

process. In Edgefield County, precinct workers are appointed

not by precinct off'%cials but by county officials -- the County

Democratic Executive Committee for primary workers, and the

County Election Commission for general election workers. Evidence

concerning the past few years' elections in Edgefield County

showed exclusion of blacks (by officials exercising state action)

in a critical part of the election process.

. -9-
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22. Of the 17 precincts in Edgefield County. fully 8

have never had a black person serve at the polls, at any of the

eight elections conducted since 1970. primary, general, or school

board. These precincts are shoui below, with the total number of

white official who have served during this period:

W B
Bacon 27 0
Central 27 0
Cleveland 28 0
Colliers 30 0
Kendall 30 0
Long Branch 27 0
Moss 26 0
Red Hill 30 0

23. Even among precincts whose voters are predominately

black, county officials and county Democratic Party officials have

refused to appoint any significant number of black precinct workers

The number of precinct workers, by race,.Jr all elections since

1970 is shown below for the 5 precincts which are majority black:

Z Reg. 1W 4B I B

Johnson I (51%) 38 5 11.6%
Meeting St. (55%) 28 1 3.4%
Pleasant Lane (68Z) 24 2 7.6%
Rock Hill (80%) :- 28 1 *6 3.4%
Trenton (661) 35 10 22.2%

Total 153 19 11.5%

24. The evidence also showed that in each election

certain officials are given greater responsibility [Edwards

testimony) and work and are paid for more than one day. Records

for the 1971 and 1974 elections showed 4 whites and no blacks in

these positions. (During the 1972 election some precincts worked

all workers for two days, but here again 22 whites worked more

than the minimum number of days, compared to 0 blacks.)

25. Evidence was also presented concerning the race of

tne precinct Democratic Committee members. The number of such

precinct officials, by race, for 1970 and 1974, is shown below:

W B ZB

1970 (12 precincts reported) 34 1 2.8!
1974 (17 precincts) 43 4 8.5%

Total 77 5 6.1%

6 Five of the 10 black workers appointed at Trenton (McCain's

precinct) have come in the two elections since black voters
captured control of the precinct during the-1974 precinct organiza-
tion meeting. Even in both those elections, a majority of the
workers appointed'were white.

-10-
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26. The evidence established that voters in Edgefield

County, when confronted with a race between black and white
candidates, vote along racial lines. This behavior pattern

is very clear as to white voters, many of whom will not vote for

a black candidate. This fact is evident both from a visual

examination of election results and from the statistical analysis

of those results done by plaintiffs' expert witness, Dr. John

Such.

27.. Four black candidates have run for office in

Edgefield County, 1970-74. twq for school board in 1970

(Lanham and Senior), one for County Council in 1974 (McCain),

and one for South Carolina House of Representatives in 1974

(Brightharp). One of these candidates, Brightharp, also was in a

runoff.

28. Examination of the electidresults shows an

extraordinarily high correlation in every election between the

votes received by a black candid date and the racial composition of

the precinct. This is true for all precincts, but is especially

clear in the precincts which, are virtually all white. In these

precincts, in each election, the votes cast for black candidates

ranged from zero to just a handful:

1970 School Board Election

1970 B Reg. W B W B

Colliers 8% 66 2 6R 0
Long Branch 10 30 5 1U 5
Red Hill 11 92 0 92 0

(House) (County Council) (House Runo.

1974 2 B Reg. W B W B W B

Cleveland 52 45 0 37 4 49 4
Colliers 41 81 2 78 6 87 4
Long Branch 12% 45 3 63 7 51 5
Red Hill 12 66 0 53 9 67 5

29. The Edgefield County pattern of racial bloc voting

was confirmed by plaintiffs' expert witness, Dr. John Suich, who

testified that the statistical correlation between the race of

the voter and the race of the candidate was extraordinarily high.

-I-
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in the range of 0.90 (on a'scale of -1.00 to +1.00) for each

election in which a black candidate has run. Dr. Such

testified that the correlation was not just statistically

significant but overwhelming, and the Court agrees. The

correlation between race and voting pattern went up, not down,

from 1970 to 1974. "

30. The testimony also showed that in both 1970 and

1974, each of the two black candidates received almost identical

numbers of votes in each precinct. This was true for each

precinct,but again was especially marked for those precincts

which are virtually all white. In 1970, for example, the two

black candidates lost to the two white candidates by identical

votes in the precincts of Central (43-6), Cleveland (51-1),

Kendall (66-18), Long Branch (30-5), and Red Hill (92-0). In

six more precincts, the difference between the two blacks (and,

correspondingly, between the tv'o whites) was three votes or less.

In 1974, the two black candidates lost in Central by idential

votes of 35-14, and the votes in eight other orecincts varied by

eight votes or less.

31. The nearly identical votes cast for the two black

candidates in 1974 were the more striking because of the evidence

about the differences 'between them. T. V. McCaln has long been

known as an "activist" and has been engaged in many controversies

with county officials. George Brightharp has not been engaged in

controversial, issues and has had a relatively close relationship

with county officials and other white people. The evidence shows

that these differences were wholly outweighed by the one common

characteristic shared by McCain and Brightharp--their race.

32. The testimony of plaintiffs' witness Brightharp and

defendants' witness H. Sam Crouch shows that blacks do not have

equal access to the election process and the present system dilutes

their strength. Brightharp testified that ho had decided to

run for office in the hope that voters would decide on the basis

of issues or the merits of the candidates and in the hope that
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about the differences 'between them. T. C. McCain has long been

known as an "activist" and has been engaged in many controversies

with county officials. George Brightharp bas not been engaged in

controversial, issues and has had a relatively close relationship

with county officials and other white people . The evidence shows

that these differences were wholly outweighed by the one common

characteristic shared by McCain and Brightharp--their race.

32. The testimony of plaintiffs' witness Brightharp and

defendants' witness H. Sam Crouch shows that blacks do not have

equal access to the election process and the present system dilutes

their strength. BrIghtharp testified that he had decided to
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of issues or the merits of the candidates and in the hope that
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-racial politics was a thing of the past. After analyzing the

election and the returns, he concluded, sadly, that racial

politics is ever present in Edgefield County, and that because of

it, blacks are not able to participate fairly as Edgefield

County voters.

Mr. Crouch, Secretary of the Edgefield County

Democratic Party, testified that blacks do not participate as

equals in the electoral process of Edgefield County, and that the

present system is the legacy of a long history of racial

segregation. Pe said that there has been some improvement but

it must come slowly, and indicated that no greater speed would

be possible voluntarily -- that it would take a court order.

33. Juries. Blacks were historicafly excluded from

jury service in Edgefield County. As lat s 1968 and 1970, the

grand jury had no blacks at all, while the trial jury venires in

those years had few blacks. It was not until suit was brought

in 1971 that the jury list was reconstituted to include blacks

fairly. Bright v. Thurmond, CA No. 71-459 (D.S.C. 1971).

34. Chain Gang. The Edgefield County Council historical'

kept the county chain gang segregated by raLe, until a suit was

brought in 1971. Carracter v. Morgan, CA No. 71-314 (D.S.C.

Nov. 17, 1971)1 491 F.2d 458 (4th Cir. 173).

35. Blacks have been excluded from county employment

by the County Council, even up to the prese.it. No current black

employee began service before 1971. Until the very eve of trial

in this case, black employment was negligibie. It was only when

trial was about to begin that the County suddenly began hiring

blacks in any numbers. I

W B
As of 9/1/75 33 4
From 9/1/75 to 11/12/75 8 11

In addition, blacks are heavily concentrated at the lower

wage levels. Of the last minute hires, none of the 11 blacks

earns more than $5,460, while none of the 6 white males earns less

-13-
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-than that figure. (Two white females earn less than $5,460. For

41l county full-time employees, the salary levels are as follows:

W1 WF UM BF

Less than $5.460 0 7 1 4
.$5,460 2 0 7 0
More than $5,460 22 6 2 0

36.' Blacks have been excluded by the County Council

in appointments to country boards and commission. The date of

trial membership of boards and commissions appointed by the

County Council is as follows:

Fire Study Committee
Human Relations Committee
Emergency Ambulance Service Board
Airport Commission
Planning Board
Tech District
Board of Tax Assessors
Tax Board of Appeals
Center for Mental Health Services
Health Professional Scholarship Board
Registration Board
Mini-Bottle Commission
Alcohol & Drug Abuse Commission
Hospital Board
Water & Sewer Authority Board
Migrant Health Program
Department of Social Services
Upper Savannah Regional Planning Board
Senior Citizens Council

Total

Total excluding Human RelationsCommission and Senior Citizens

V

7
10
3
S

7.

A
3
1
5
3
6
6
7

9
3
3
9
95

B

0
9
0
0
2
0
0
0
00
2
1
1
0
1
0
2
1
6

25

Council " 76 10

37. The Human Relations Committe2 was described by

two witnesses, T. C. McCain and Willie Bright. McCain testified

thgt he had been instrumental in persuading the County Council

to create such a committee, and that the Council had set a

condition that there be a white majority and white chairman.

Bright a member of the Committee, confirmed McCain's account of

the Comsittee's origin, and testified that after a few meetings,

the chairman (white) resigned, and was replaced by another white.

After one more meeting, the new chairman never called another.

and dhe Committee had become defunct. When asked on cross-

examination why the black members had not called a meeting them-
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selves, Bright testified that the lifelong traditions of

Edgefield County and the conditions under which the Committee

.had been set up did not allow for any such exception to white

dominance.

38. The public schools of Edgefield County wexe

historically segregated by race. School officials' first response

to the ban on school segregation did not come until well after

the 1954 Brown v. Board decision, and was a "freedom of choice"

plan which resulted in fewer than 3Z of the black students

attending school with whtte students. It was not until

September 1970 that any appreciable amount of desegregation

took place, under a plan finally approved by the U. S. Department

of HEW. After formal desegregation began to take place there

was an effort by school trustees to mairidin the racially

discriminatory character of tte schools. Under the school board's

1970 plan, Strom Thurmond High, the formerly white school, was

designated the high school for all students. It kept "Confederate

Rebel," and "Dixie" as the school nickname and school song, and

kept the use of th' Confederate Flag as the school symbol at

athletic and other events. Black citizens complained that Strom

Thurmond High was being maintained as an essentially segregated

school, and that the school symbols were badges of slavery, white

racism and were 'egrading indicia of second-class citizenship for

blacks. The school board promptly resolved that "the existing

traditions now in furce in all schools of the system will

continue," and secured an ex Parte injunction against blacks'

gathering or demonstrating against the school policies. Blacks

affected by the injunction were never able to obtain a hearing

on their motion to dissolve the ex parte injunction, which led

this Court to vacate it. M Cain v. Abel, CA No. 70-1057 (D.S.C. 19"

39. blacks in Edgefield County have a much lower

socio-economic status than do whites. Blacks as a group have

smaller incomes, less education and fewer employment opportunities
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CONCLUSIONS OF LAW

I. The Court has jurisdiction pursuant to 28 U.S.C.

1331(a), 1331(3) and (4) and 2201. Also pursuant to Rule 23

-of the Federal Rules of Civil Procedure the Court has the power

to consider an act upon application for establishing a class

action. .1

2. The Court finds that the necessary requirements

of Rule 23 have been met for the maintenance of the class action

since the class is so numerous that the joinder of all members

is impractical, there are questions of law and fact common to

the class, claims or defenses of the representative parties

are typical of the claims or defenses of the class and representati

parties will fairly and adequately protect the interest of the

class. The class is composed of all bla citizens who are

residents of Edgefield County. South Carolina.

3. This action is brought for declaratory and

injunctive relief alleging deprivation under color of law,

statute, ordinance, regulation, custom or usape of certain rights

and privileges secured to the plaintiffs by the Constitution

and laws of the United States and such suits is authorized by

42 U.S.C. 11983. The plaintiffs claim constitutional deprivation

of rights secured by the First, Thirteenth, Fourteenth and

Fifteenth Amendments to the Constitution of the United States.

4. Since the plaintiffs have made a constitutional

attack on the form of government now in use in Edgefield County,

South Carolina and the method of electing the members of County

Council and the residential requirements of these members, the

plaintiffs have the burden of proof and must establish their

claim by the greater weight or preponderance of the evidence

in establishing that the political processes leading to the

nomination and election of candidates to County Council are not

equally open to participation by blacks and that members of the

class have less opportunity than do white residents of the county

to participate in the political process and to elect representative

-16-
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of their choice. White v. Register, 402 U.S. 755 (1973).

Wihte also holds that it-is not enough that plaintiff show that

a racial group allegedly discriminated against has not had

.legislative seats in proportion to its voting potential. It

must prove that the election process is not equally open to

participation by the minority group. This been proved irt the

present case. -

5. The Supreme Court in White v. Re~ester identified

several factors indicative of denial of access to political

process. Among these are:

a. A history of official racial discrimination

which touched the right of the minority to register and vote

and participate in the democratic process

b. An historical pattern of a asproportionatel low

number of the groups' members being elected to the legislative

body.

c. A lack of respon!;iveness on the part of elected

officials to the needs of a minority community.

d. A depressed socio-economic status which makes

participation in community processes difficult;

e. Election rules or party rules requiring majority

vote as a prerequisite to nomination.

Other indicia were added by the Fifth Circuit in

Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973). These include.

a. Poll taxes

b. Literacy test -

c. Property ownership requirements-for running for offic

d. Disproportionate education, employment, income

levels and living conditions.;

e. Bloc voting - polarized voting by race

f. Segregation principles adopted by political parties;

g. Requirement for majority vote to be elected;

h. Prohibition against single-shot voting;

i. Systematic exclusion from Juriesand

J. Levy of taxes to maintain a dual school system.
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While many of these restrictions have been removed

i.e. single-shot voting now allowed, no poll tax, no literacy

test, unified school system, jury selection open to all registered

voters, there is still a long history of racial discrimination

in all areas of life. There is bloc voting by the whites on a

scale that thls Court has never before observed and all advances

made by the blacks have been under some type of court order.

Participation in the election process does not mean

simply the elimination of legal, formal or official barriers to

black participation. The standard is whether the election system

as it operates in Edgefield County tends to make it more difficult

for blacks to participate with full effectiveness in the election

process and to have their votes fully effective and equal to those,

of whites. Black voters have no right toelect any particular

candidate or number of candidates, but the law requires that

black voters and black candidates have a fair chance of being

successful in elections, and the record in this case definitely

supports the proposition and-finding that they do not have this

chance in Edgefield County.

If black candidates lose in the normal give-and-take of

the political arena then the courts may not interfere. And under

no theory of the law can a court direct a white to vote for a

black or a black to vote for a white. However, if there is

proof, and there is ample proof in this case, that the black

candidates tend to lose not on their merits but solely because

of their race, then the courts can only find that the black

voting strength has been diluted under the system and declare the

same unconstitutional.

Black participation in Edgefield County has been merely

tokenism, and eyen this has been on-a very small scale. Black

workers at the polling places are appointed by the white controlled

democratic party and blacks have been poorly represented even in .
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predominately black precincts as the above findings of fact

reflect.

There can be no other explanation for the amazing

votes reflected in Findinr of Fact 28-30 except that whites

absolutely refuse to vote for a black.

The County Council has not been responsive to the needs

of black citizens, even though they make up a majority of the

population of the county. The small number of blacks employed

by the county, their pay scale, the small number of blacks

appointed to various county committees and the nature, duties

and responsibilities of these committees are stark proof of

official neglect and unconcern on the part of the Edgefield

County Council. There are 120 positions on various boards and

commissions appointed by the present Coulty Council. Of these

25 are held by blacks, with 9 of the positions being on the

now non-existent human relatio-is committee and 6 of the

remaining 16 being on the senior citizens counsel. Of the 19

different boards and comriseions black serve on only 9.

No black has been elected to County Council, the

state legislature or any cbuntywide office. The black serving

on the school board obviously serves as a token and at the

pleasure of the white power structure.

Normally the majority vote requirement and run-off

elections to insure a majority do not dilute black voting strength.

but in combination with all the other evidences of discrimination,

bloc voting and disregard for needs of black citizens the

majority vote requirement, run-off elections and even staggered

terms of the members of council tend to di',tte the voting strength

of the blacks.

The present at-large voting plan is aggravated by

the fact that there is only one party politics in Edgofield

County, because there is no competition between parties and no

need for the existing party to seek black support.
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All these factors when coupled with the strong history

and tradition of official segregation and discrimination draws

the Court to the inevitable conclusion that the rights of the

blacks to due process and equal protection of the laws in

connection with their voting rights have been and continue

to be constitutionally infringed and the present system must

be changed.

IT IS. THEREFORE, ORDERED that judgment be entered

in favor of the plaintiffs and that the defendants are hereby

enjoined from holding any further elections for Edgefield

County Council until a new and constitutional method of electing

members to County Council has been adopted pursuant to

applicable state law.

IT IS FURTHER ORDERED that the Court shall maintain

jurisdiction of this case during the interim and while the plan

is being adopted in accordance with the provisions hereof.

AND IT IS SO ORDERED.

April , 1980
TRUE COPYColumbia, South Carolina TEST:
MwLItC. FOSTER. J5..CLtftg
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Thomas C. McCain

vs

Charles E. Lybra

ENTERED
IN THE UNITED STATES DISTRICT COURT 7

FOR THE DISTRICT OF SOUTH CAROLINA

CREENWOOD DIVISION
FtI L E D

et al., )AUG1 190
) MILLHU C. FOSTER JR. ECL.RA

Plaintiff, ) usorscO T CouRI)
Civil Action No. 74-281

nd. et al, O
Defendant.

This matter is before the Court as a result of a motion

filed by defendant pursuant to Rules 59(e) and 60(b) asking the

Court to alter, amend, or vacate its Orderl~nd Judgment entered

April 17, 1980, and April 22, 1980, respectively. This Court's

Order of April 17 invalidated and declared unconstitutional the

method by which members of the Edgefield County Council are

elected and the judgment enjoined the defendants from holding

any elections pursuant to the present plan.

The present motion to alter, amend or vacate is made

upon the authority of a decision of the United States Supreme

Court issued April 22, 1980, City of Mobile, Alabama v..Bolden et

U. S. __ , No. 77-1844, decided April 22, 1980. The

Mobile case decideo chat an action by the State that is racially

neutral on its face violates the Fifteenth Amendment only if *

motivated by discrimi-,atory purpose. The Court went on to hold

that to prove such discriminatory purpose it is not enough to

show that a minority group has not elected representatives in

proportion to its number, but must prove that the disputed plan

was "conceived or operated as a purposeful device to further

racial discrimination."

In this Court's Order of April 17, 1980 it relied

heavily upon the standard set forth by the Fifth Circuit in

F
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* Zimmer v. McKeithen, 485 F.2d 1297. In Mobile the Court referring

to Zimmer stated:

That case, coming before Washington v. Davis
426 U.S. 229, was quite evdently decided
upon the misunderstanding that it is not
necessary to show a discriminatory purpose
in order to prove a violation of the Equal
Protection Clause - that proof of a
discriminatory effect was sufficient.

The Mobile court pointed out that there had been a

finding in the Moblle case that no Negro had ever been elected

to City Comission because of the pervasiveness of racially

polarized voting, and the trial court further found that city

officials had not been as responsive to the interest of Negroes

ps to whites and concluded that the political processes in Mobile

were not equally open to blacks, even though they registered

and voted without an appearance. The Couryrfurther found that a

proof of awt"aggregate" of the Zimmer factors does not prove

discriminatory intent or unconstitutional discriminatory purpose.

As to past discrimination the Court stated:

But past discrimination cannot, in the manner
of original sin, cofidemn governmental action
that is not itself unlawful. The ultimate
question remains whether a discriminatory
intent has been proved in a given case.

As to the at-large electoral system and the majority vote

requirement, the Court stated:
But those features of that electoral system,
such as the majority vote requirement, tend
naturally to disadvantage any voting minority,
as we noted in Whi vReester, They
are far from proof that th t-large electoral
scheme represents purposeful discrimination
against Negro voters.

A careful reading of Mobile and a reconsideration of

the evidence in the present Edgefield County case convinced the

Court that the plaintiffs have not proved that the voting plan

for election of members of County Council in Edgefield County was

either conceived or is operated as a purposeful device to further

racial discrimination nor was it intended to invidiously

-2-
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discriminate against blacks in violation of the Equal Protection

clause. Therefore, the Court's Order entered April 17, 1980 and

the judgment entered thereon entered April 22, 1980 must be

vacated. Since circumstances have changed since the evidence

was originally, taken in this case the parties may wish to

submit additional evidence on the point that is now the crux of

the case - whether the at-large system was conceived or operated

as a purposeful device to further racial discrimination.

The Court will allow additional evidence to be submitted

on this point and schedules the matter for a further hearing

and the taking of any necessary testimony on Thursday, September 4

1980 at 10:00 a.m. in the Federal Courthouse in Columbia, South

Carolina.

AND IT IS SO ORDERED.

UNITED STATES DISTRICT JUDGE

August . 1980 TRUE COPY:

Columbia, South Carolina TEST:
U LLER C. FOSTER, JP-. CLRl,
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All these factors when coupled with the strong history

and tradition of official segregation and discrimntion draws

the Court to the inevitable conclusion that the rights of the

blacks to due process and equal protection of t1.e laws in

connection with their voting rights have been and continue

to be constitutionally infringed and the present system must

be changed.

IT IS, THEREFORE, ORDERED that judgment be entered

in favor of the plaintiffs and that the defendants are hereby

enjoined from holding any further elections for Edgefield

County Council until a new and ccnstitutional method of electing

members to County Council has been .dopted pursuant to

applicable state law.

IT IS FURTHER ORDERED that the Court shall maintain

jurisdiction of this case during the interim and while the plan

is being adopted in accordance with the provisions hereof.

AND IT IS SO ORDERED.

_ , UNITED STATES DISTRICT JUDC.E
April P 1980

TRUE COPY:-
Columbia, South Carolina TEST:

M.i R C. FOSTCR. At. d.ERK /

& - ~oTs.Js. CCR-t -I
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ADDITIONAL MATERIAL SUBMrrI'ED BY ROBERT BRrNSON

TH4?blc
Ist

NUMBER S$, SPRING 1979

The
odd evolution

of the
Voting Rights Act

ABIGAIL M. THERNSTROM

T 'Voting Bights Act of 1965
ushered In a revolution. In 1964 James Chaney, Andrew Goodman.
&ad Michael Schwerner were murdered while participating in a
voter-registration drive In Neshoba County, Mississippi. In that year
less than 7 percent of Misslssippi's adult blacks were registered to
vote. Within three years black registration approached 60 percent.
Ten years after the murders, there were 191 black elected officials
In Mississippi alone; prior to the passage of the act, there had been
fewer than 100 in the entire South.

The Votiug fights Act was the fourth modern attempt at ensuring
the rights of disenfranchised Southern blacks, but the first effective
one. The Civil Rights Acts of 1957, 1060, and 1964 had done little
more than allow county-by.county injunctions against prejudiced
registrars. But such caso-by-case adjudication, requiring lengthy
litigation in piecemeal fashion, had proven largely ineffective. There
were too many recalcitrant registrars, too many indifferent judges,
to many uninformed and illiterate blacks. Nor had the herolc efforts
of civil rights Activists In the early [960's had much impact. Student
Non-violent Coordinating Committee volunteers working in LeFlore
County, Mississippi had enlarged the ranks of black voters by only
= Yet within two months of the iaion of Federal Interventon,

83-679 0 - 02 - 22 (pt.1)
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following the passage of the Ios act, approximately 5,000 blacks
were registered in that samre county.

Such Immedate and massive registration was precsely the pur.
pose of the legislation, but today the simplicity of that aim has been
largely forgotten. Success generated a new view of the protection
that was aforded blacks and other minLoties by the act. And so, as
the problem of registration receded, a host of new and startling ques.
tion arose. Should a literacy test, even one administered Impartially,
be considered discriminatory where there has been a history of 'ii.
equal educational opportunity? Do multimember electoral districts
Impermissibly dilute the political strength of minorities? Can heavily
black cities annex largely white suburbs without violating Federally
protected rights? Are constitutional rights Infringed when the Justice
Department forces a redrawing of district lines in order to achieve
maximum minority representation?

Behind these questions lies a radical redefinition of the meaning
of political equality for radal and ethnic groups. The traditional
concern of civil rights advocates had been access to the ballot. But
these questions Involve not simply access, but retull. They assume a
Federally guaranteed right to maximum political effecItieneus.
Nowadays local electoral arrangements are expected to conform to
Federal executive and judicial guidelines established to maximze
the political strength of racial and ethnic minorities, not merely to
provide equal electoral opportunity.

From access to results

The Voting Rights Act, then, ushered in a dual revolution; Not only
were the names of two million blacks added to the registration rolls,
but the definition of enfranchisement changed. The right to vote
came to mean the right to equal electoral result and maximum
political effectiveness.

That no one In 1965 contemplated such a development is indisput-
able. Equality in the mid-1960's meant equal opportunity, not equal
result. Preferential admissions programs were not Initiated until the
end of the decade. Opportunity In employment did not begin to be
measured by the standard of group parity until around 1970. And
the use of racial quotas for the purpose of integrating primary and
secondary schools was constitutionally sanctioned only in 1971.

In the original Voting Rights Act the emphasis was on equal polit-
ical opportunity-that is, equal access through securing the ballot.
In the Judiciary Committee beariP prior to passage, Attorney
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General Katzenbach described the act as "aimed at getting people
registered." 'Our concern today:" he said, "is to enlarge represents.
tive government. It is to solicit the consent of all the governed. It is
to increase the number of citizens who can vote.'

Katzenbach was convinced that black ballots were the key to
Southern recognition of other Federally protected rights. As Deputy
Attorney General under Kennedy, he had been part of a concerted
effort to push civil-rights leaders Into focusing on voting rights.
Some had complained that Washington was nudging the movement
away from massive social change and on to safe ground. But by
196 that safe ground was widely regarded as the territory the
movement had to conquer frst.

If the ballot was the key to other rights, the elimination of the
literacy test was the means to the ballot. "No matter from what di.
rection one looks at It," V. 0. Key had written in 1949, "the Southern
literacy test Is a fraud and nothing more." It was no less a fraud
in 1983. In the 190's, Southern registrars were observed testing
black applicants on such matters as tho number of bubbles in a soap
bar, the meaning of obscure passages in state constitutions, and the
definition of such terms as "habeas corpus." Booker T. Washington
had believed that "brains, property, and character" would "settle
the question of civil rights," but 80 years after the founding of
Tuskeegea Institute blacks with brains, property, and character in
the city of Tuskeegee still found themselves unable to demonstrate
their literacy. "If a fella makes a mistake on his questionnaire, I'm
not gonna disarninate in his favor just because be's got a Ph.D.."
the chairman of the Board of Registrars righteously maintained.

What the Voting Rights Act did, then, was to suspend Southern
literacy tests-though Indirectly. Without naming any states explicit.
ly, the act inferred a statistical link between low voter registration
or turnout, literacy tests, and discrimination. By providing for the
automatic suspension of all tests wherever there was inadequate po.

* litical participation, It circumvented the difficult task of attempting
to prove discrimination. No state which had either a registration or
turnout of less than 50 percent of the voting.age population in the
Presidential election of 1984 could employ any test or device to
screen potential voters.

While the target of the act was clearly the South, in fact the ban
on tests wherever there was low registration or turnout affected as
well a smaattering of counties in such states as Arizona, Hawaii, and
Idaho. But at the discretion of the District Court of the District of
Columbia coverage by the act could be waived



330

na rusuc Razatm

judicial discretion had been considered the bane of previous dvil.
rights bills. Yet te Voting Rights Act did not shift authority from
the judiciazy to the executive- it augmented the power of both. But
the Southern district courts-described by )Catzenbach at the hear.
Ings as beyond redemption-lost out. For though disputes involving
Federal rights are normally taken to a local district court, cases
arising under the Voting Rights Act are almost exclusively under the
jurisdiction of the District Court of the District of Columbia. And
appeals from its decisions go directly to the Supreme Court. It was
not a unique arrangement, but Southerners saw it as an Insult to
Southern justice. 'On what basis," Senator Sam Ervin asked, "can
you justify saying, 'Close all the courts iti the land except on e'

Justice lugo Black was among those who saw in the arrangement
the ghost of Reconstruction. He was particularly irked by what was
called the preclearancee" provision. Section 4 suspended literacy
tests and other "deviceW In all states and political subdivisions with
a voting registration or turnout of less than 50 percent. The pre.
clearance provision-section 5-reinforced section 4 by forbidding in
those same jurisdictions the institution of any new "voting qualifica.
tion or prerequisite to voting" without the approval of the Attorney
General or the D.C. court. As Justice Black described it, states were
treated like "conquered territories." "I doubt," he said, "that any of
the thirteen colonies would have agreed to our Constitution if they
had dreamed that the time would come when they would have to
go to a United States Attorney General or a District of Columbia
court with hat in hand begging for permission to change their laws."

Nevertheless, the motive behind the provision was clear. Southern
states were adept at the fine art of circumvention. Banishing literacy
tests, it was feared, might not be sufficient. New devices could be
created with the same impact as old. Registration could be blocked
anew,

The change In section $

While section 5 was originally regarded as nothing more than a
corollary of..section 4-the one banning literacy tests and the other
making sure that the effect of that ban stuck-in time the provision
took on quite a different meaning. It became the instrument by
which the definition of enfranchisement was altered. What was a
new "standard, practice, or procedure with respect to voting" that
had to be precleared to determine that it was not discriminatory? By
1960 procedural changes covered by the act had come to Include
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making an office appointive instead of elective, increasing the re-
quirements for an indeiexdent to gain a place on the ballot and.
most important, switching from ward to at-large voting. Later deci-
sions added district.line and city.boundary changes. Thus In 1974
the Attorney General determined that a reapportionment plan for
Kings County, New York had to be cleared, even though that plan
did not in any way constitute an effort to resist the registration of
blacks: New York State had a iUteracy test and Kings County was
one of three New York counties with voter turnout below 50 per.
cent. flut by then the entire notion of anticipating Southern resis-
tance had been long lost, and the provision transfoned.

The original conception died largely because Southern resistance
was so successfully extinguished. With the passage of the act, the
registration of Southern blacks soared. By September 1067 registra-
ton in Mississippi had risen from an estimated pre.act fgure of
around 7 percent of the voting-age population to almost 60 percent.
In other states the rise was less spectacular, but still impressive.

In part, Southern resistance to registration never materialized be.
causo the act-as originally conceived-was on solid constitutional
ground, and the South knew it. The Fifteenth Amendment prohibit.
ed the denial of the right to vote on account of race, and Congress
had been given the power to enforce that prohibition by appropriate
legislation. The Voting Rights Act was an unimpeachable exercise of
that undeniable power. More important, registration was difficult to
prevent, for the power given both to the Attorney General and to
the DLstrict Court of the District of Columbia was extraordinary. And
so, in i short time section 5 was deprived of Its clearest function.
Originally intended to forestall devices designed to hinder black
registration, it was left without any obvious use.

A new one, however, soon appeared: ensuring electoral effective-
ness. In every Southern state black ballots were being counted, yet
in many districts they appeared to have little impact. By 1969 that
had become the central concern of both the Justice Department and
the D.C. District Court.

'1e end of lteracy tests

The emergence of section 5 as a tool for guaranteeing minority
groups miidmum electoral effectiveness was aided by a district court
decision in the important case of Cotton County v. U.S. Under seo-

on 4 literacy tests had been suspended in all jurisdictions with a
voting registration or turnout of less than 50 percent-a suspension



882

86 1M EsUC IR ILU?

that could be waived if a test were shown to be nondiscriminatory.
In 1 8 North Carolina's Cston County brought suit in the
D.C. District Court to procure such a waiver. Six years earner, the
county had reupLed Its traditional oral test with a written one, and
had begun a well-pubicFed process of reregistering aH voters. An.
nouncements blanketed both white and black sections of town. Th
cout did not question the test's Impartiality.

The Southern setting, of course, made the test suspect. But though
the Voting Rights Act was clearly aimed at the South. it did provide
(or exemptions, and counties such as Gaston should have qualified.
The court, however, turned Gaston's petition down. It found the
test discriminatory-not In purpose, but in effect. Gaston County had
maintained segregated schools until 1065, and. Judge Skelly Wright
argued, unequal educational opportunity had resulted in an unequal
ability to pass the test. Thus the test penalized blacks for inadequa.
des imposed by the state.

Although Judge Wright spoke of North CarolinA's history of seg.
regation, in fact his logic could be applied to most Northern cities
as weU. Thera was no such thing as a racially blind literacy test,
Judge Wright effectively ruled, It was a variation on the theme that
has since become so familiar: When opportunities have not been
equal, meritocratic systems don't work. Caston had been attempting
to administer a test of merit in the context of unequal educational
opportunity.

It was a plausible but troubling argument, The Voting Rights Act
had assumed that there was a difference between a region that
used a literacy test to oppress a racial minority and one that ex-
ercised Its traditional authority to set standards for voting. It as-
sumed that while race could not be made a qualification, competen.
cy could. Judge Wright's reasoning, however, blurred that distinc-
ton-or at least dismissed it as worthless in the setting of Caston.

Judge Wright's opinion had an effect far beyond Gaston County.
The Interpretation the courts have given to the Voting flights Act
has affected Congressional perception of the act as well. Judge
Wright's decision strengthened the hands of those In Congress who
favored the abolition of all literacy tests. Enlisting Wright's argu-
ment, they succeeded in 1970 In amending the act to provide for a
nationwide suspension of all literacy tests for a five-year period. In
1975 that suspension was converted to a permanent ban.

Judge Wrights opinion also promoted the cause of those who ar-
gued that through the intervention of Federal power the process of
political change could be greatly accelerated. The fra ners of the
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original Voting Rights Act had assumed that a massive registration
of blacks would eventually result in a radical reditribution of polit.
lcal power. But in Judge Wrights view, judicial Intervention could
speed up.that painstadng process.

That view was challenged by Judge Oliver Caich. In a concurring
opinion Judge Casch contended that an absence of economic (not
educational) opportunity had created black Illiteracy.' Blacks were
disproportionately Illiterate because they went to work &d not to
school. Even the segregated schools, had blacks attended them,
would have provided efficientt education to pass the count s very
simple tst.

Judge Casch was suggesting (although he did not spell it out)
that Federal courts cannot remedy wrongs built into the very struc-
ture of society. Unequal education opportunities often result from
inequities In the economic structure, but since courts are helpless to
affect the latter, they cannot undo the effects of the former. The
level of black illiteracy in the end may be the responsibility of the
state, but questions of such ultimate responsibility are not-and can.
not be-the normal concern of courts.

Yet Judge Wright (and with him Judge Spottswood Robinson)
swept that suggestion aside. The registration of blacks, they were
convinced, need not await a change in the level of economic oppor-
tunity. Th. process of political change need not be so laborious.
While the district court could not directly attack the economic struc-
ture, it could lessen the impact of that structure on the political
power of minorities. In fact, it was the court's duty to do so. For
minorities had the right-as the Supreme Court subsequently agreed
-not simply to equal political opportunity, but to equal electoral
resuL

DisenfranchIsement and dUution

The implementation of that right awaited the remaking of seo.
tion 5. Though Judge Wright's opinion in Gaston cleared the way,
it was the Supreme Courts 1960 decision In Allen v. Board o/ Elec.
How that definitively altered the meaning of that provision.

The case, which involved several statutory amendments to elec-
toral procedure-the most important of which was a switch from
1t7r oplnlcareads like a disent, but wu actually a concurrence. Casch agreed
with the result reached by the court, but on entirely different rounds. The
county, he .i& lad foiled to meet the required burden of proof-a demonstra-
tion tht every election witi Us boundaries had been conducted in s =a-
dkimhto nyr.
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single-member district to at-large voting In the election of Misis.
uippi county supervisor-opened the way for the CoqftLorule on
the scope of section 5. Were the amendments 'practices or proce.
dures" that violattd the provision? Did they need to be clared by
either the District of Columbia curt or the Attorney Geeral? The
Court held that, because the changes had the potential of dutng
the black vote they were subject to review. "Th. Voting Rights
Act, Chief Justice Warren asserted, 'was aimed at the subtle as
well as the obvious state regulations which have the effect of deny.
ing citizens their right to vote because of race

This was a cumbersome rewording of Justice Frankfurtr's 1939
observation that the Fifteenth Amendment "nullles sophisticated
as well as simple.minded modes of discrimination." The Voting
Rights Act, and the constitutional amendment upon which it rested,
clearly barred subtle s well as obvious disenfranchisement. But
what constituted disenfranchisement? That was the dlcult issue.

The question of the Impact of at-large voting Is particularly com.
pleL Multimember districts, It Is generally ugued, benefit the strong
against the weak. The party of the majority is able to capture all
contested seats. As a result, It is said, political groups are not repre-
sented In proportion to their strength in the voting population, and
minorities lose out. But in fact multimember voUng does not alws
disadvantage a minority-em at.large arrangement, in which every
single vote counts, may actually benefit blacks. Single.member
wards often permit a white majority to Ignore a black enclave. But
In an at.large system whites may be forced to compete for black
votes.

Equally Important, disadvantage and disenfranchisement are not
the same. Multimember systems may disadvantage blacks, but they
do not disenfranchise them. There is no electoral system that ensures
representation precisely in proportion to the potential strength of
every group. Every districting system discriminates. The drawing of
district lines-whether ward or multimember-has an inevitable im.
pact upon the effective power of various political groups. Some
groups are split; others find themselves concentrated to the point
of g&ready diminished returns; candidates of equal quality are not
equally available in all wards; district lines often separate a candid.
date from his natural constituency; and so on. No district with a
population greater than one can be created that will guarantee to
each voter equally effective political power.

In fact, not only the task of drawing district lines, but even the
political process Itself discriminates. Formal and Informal aspects of
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government disadvantage some groups and advantage others. Neil.
ther campaign funds nor political talet are evenly distributed. A
multitude of political decisions made before and after elections af.
fect power. Political alliances make and break programs. How can
polical weight be Judicially distributed so that every vote has equal
value?

That dilution i not the same ing as disenfranchisement was
acknowledged by Chief Justice Warren in Allen. "The right to vote,"
he said. "can be oaected by a dilution of voting power as well as
by an absolute prohibition on casting a ballot* (emphasis mine).
Warren carefully distinguished diluting from dciying, but he ne.
glected to point out that the Fiftecnth Amendment-on which the
Voting Rights Act was based and to which the case thus ultimately
referred-only protects against denials.

There is one circumstance in which dilution does shade into
denial, and it is this circumstance that Chief Justice Warren
must have had In mind, for he went on to sayi "Voters who are
members of a racial minority might well be in a Majority in one
district, but in a decided minority in the county as a whole. This
type of change (at.large voting] could therefore nullify their ability
to elect the candidate of their choice Just as would prohibi.ting some
of them from voting." A racial minority, in other words, can find it.
sel permanently locked out, it one assumes (as evidently Warren
did) consistent and persistent racial bloc voting. But, in general, to
disadvantage a political minority is not to disenrranchise it. Most
political losers can Imagine a context structured more to their bene.
fit, yet few would argue that they possess either a statutory or a
constitutional right to an optimal political environment. But when
politics and race become thoroughly entwined-when political iden-
tity Is inextricably linked with racial Identity-then such a clam
becomes enticing.

In situations which are politically fluid, disadvantaged voters are
not considered disenfranchised. Democrats in a Republican com-
munity, for example, are free to join the Republican Party and bore
from within. Candidates can choose to emphasize certain issues at
the expense of others In an effort to win votes. But in a situation of
true racial bloc voting, there is no vying for votes acrou racial lines.
Between two candidates of different races, there Is no contest at all.
Campaigning Is unnecessary; a racial count will do. Color becomes
the sole determinant of political effectiveness.

Such a situation must be distinguished from one in which black,
white, and other citizens belong to political interest groups that
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cross racial lines. Race and politics am not necessarily coterminous.
While at.large voting usually works to the disedvantage of a polit-
ical minority, It does not always nullify the ability of blacks to elect
candidates of their choice.

The crucial distinction is blurted by Chief Justice Warren's opin-
Ion In Allet. lie begins by speaking about the neesity to guard
against the dilution effect of at-large voting. Voting, it is asserted,
Includes 'all activities nessary to make a vote effective.' But the
racial disenfranchisement he clearly had in mind had nothing to do
with an imbalance in political effectiveness. The reference to a
"candidate of their choice" makes clear the Chief Justice's perspeo.
tive: He is envisioning color.coordinated politics-the color of the
candidate unfailingly matching the color of his constituency. And
he is asserting the right of a minority racial bloc to equal access to
the political process.

Allen set the tone for all future Voting Rights Act litigation. It
permanently blurred the distinction between disenfranchisement
and dilution, and between equity of political opportunity and
equality of electoral result.

A change of focus

Tho impact of the decision was not confined to the courts. It had
an immediate effect on Justice Department policy as well, The
voting section of the Civil Rights Division is primarily responsible
for enforcing the Voting Rights Act. Most disputes concerning sec-
tion 5 are settled by negotiation between local and Federal attor-
neys; suits are brought in the District Court of the District of Colum-
bia only as a last resort.

In the yeas between the passage of the act In I965 and the
Allan decision in 1969, the focus of Justice Department attorneys
was on section 4. The aim was to get Southern blacks registered.
But the Justice Department conceived of its role as exceedingly
limited-a conception born, in part, of necessity: The Civil Rights
Division had a staff of approximately 40 to handle all litigation
involving the infringement of civil rights in the South. Yet ideology
also restrained the Department. Both Robert Kennedy and Ramsey
Clark preferred negotiation to confrontation. They believed in work.
irg behind the scenes, in securing compliance through persuasion.

Ironically, It wu under Nixon that Justice Department policy
radically altered. Beginning In 1909, the Voting Rights Act, and
particularly section 5. was enforced with unprecedented aggressive-
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ness. In part. the new militance was the unforeseen consequence
of bureaucratic reorganization. Beginning in 1969, attorneys were no
longer assigned to a geographical region, but instead to such legal
specialties as housing, education, or public accommodations. A voting
section wu thus created and a cadre of attorneys devoted to the
enforcement of the Voting Rights Act emerged. The new specialists
bad p vested interest in Interpreting the act as broadly as possible.

Thus the decision In Allen legitimized policies to which this new
cadre of attorneys was already committed. The voting section had
been at odds with Attorney General Mitchell over the scope of sec.
tion 5. Mitchell had argued In the 1969 hearings on the extension of
the act that section 5 should not be read to cover either redistricting
or annexations. He lost both in the courts and Congress. Allen was
the turning point. Within seven days of the dedsion, the voting
section began to enforce a refurbished section 5. It began to send
Instructional packets to legal officers In the covered jurisdictions,
Informing them of the necessity to clear every change in voting
procedure with either the Attorney General or the District Court of
the District of Columbia. And whereas only 323 voting changes had
been received for preclearance by the Department in the years be.
tween 1985 and 1069, almost 5.,000 were submitted between 1969
and 1975.

The interpretation which the Supreme Court had given to section
5 in Allen was not created out of whole cloth. From one perspective,
Cidef Justice Warren in Allen was simply reading into a statute
resting on the Fifteenth Amendment those standards for equally
effective political participation that had been developed in the
Fourteenth Amendment one-man, one-vote cases. Baker v. Corr, for
example, had established in 162 a constitutional right to equal rep.
resentation for equal numbers.

But "rotten boroughs" are not strictly analogous to multimember
districts, nor was the principle enunciated in Allen a necessary ex-
tension of that established in the legislative reapportionment ded.
sions. Those decisions focused on individual voter weight, and
measured that weight solely by the standard of equal district popu.
latlons. Their concern was the maapportionment of indufduats,
not the marepresentation of interest. In contrast, Allen and sub-
sequent Voting Rights Act decisions establish the necessity for
equality among groups-specifically among racial and (more re-
cently) ethnic groups. Today, the test of disenfranchisement is not
whether one person's vote is worth more than another's, but whether
the group to which that person belongs is "underrepresented" in
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the system. Croup power, not Individual worth, Ls made the measure
'of political equity.

Quite a different con(xption was Iitially built Into the Voting
[lights Act. Sponsors of the original leistion assumed that once
blacks had acoes to the ballot, their pwitioo I- te polity would
be normalized. They would be citizen in that most elementary
sense olthe word, possessing the right to lend a voice to the polit.
ical process. Those sponsors assumed that, in Ume, an end to dis.
crimination would bring an und to racial bloc voting. Color-blind
politics was the ultimate goal: the true integration of Southern
blacks in a color-blind electoral process.

But the Court's redefnition of section 5 marks an abandonment
of those hupes. It envisiou blacks as a permanent group apart. It
assumes that there Is no escape from race. It acquiesces In separate
politics for separate racial and ethnic groups, demanding only that
between those groups there should be rough equality. Hence the
necessity to be on constant alert for threats to black political power
-the necessity to make sure that blacks have more than the right
to go to the polls, to make sure that the vote they cast there will
have maximum weight.

Perhaps color.blind politics in this color-conscious society was a
naive hope, and political access too restricted a goal. Racial bloc
voting may be the reality for some time to come, and Ward politics
may indeed make the most sense for most minorities in most com-
munities. Yet incorporating this depressing political assumption into
the Voting Rights Act is costly, for it produces a society In which
political interests are defined by racial or ethnic Identity and repre.
sentation is guaranteed in proportion to groups' numerical strength.
For when a perceived reduction in the potential power of a racial
or ethnic group is called disenfranchisement, then proportional
racial representation inevitably becomes the standard by which
proper political effectiveness is measured. And although the Su-
preme Court has had an occasional second thought (not shared by
either the D.C. District Cuurt or the Justice Department), this is the
basic standard that has applied since Allen. Moreover, It has beeu
extendcd.from blacks to a variety of other ethnic groups as well, for
in the last few years both the ethnic and geographic scope of the
act have been enormously expanded.

Whether we want a society In which citizens are assigned slots on
the basis of their race or ethnicity i, of course, precisely the ques.
tion that the Bakka case has since raised with reference to higher
education. And it has been the issue In a series of constitutions
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cases dealing with the problem of desegregation at the elementary
and secondary school level Whether either preferential admissions
or pupil assignment in the Interest of racial balance makes much
sease.is far from settled. But whatever the outcome of that debate,
It Is not likely to settle the question of proportional racial represen.
tation In politics, for none of the reasoqi customarily given for the
use of racial and ethnic quotas in education apply to the realm of
voting.

Proportlonalily, race, and pasy

In 1971, with the Supreme Court's decision In Sueann, racial
quotas became a permissible tool with which to dismantle a dual
school system. Two assumptions lay behind the Court's ruling: that
had there not been a history of de jure segregation, schools In the
North Carolina district of Charlotte.Mecklenburg would have been
racially mixed; and that racially neutral pupil assignment had be.
come Inadequate to the task of creating that previously impeded
mix. The law of Inertia, It was believed, governed segregation, and
once set In motion could be checked only by determined interfer-.
ence in the form of racially conscious action. Racial quotas, then,
were a permissible means of achieving the racial mix that would
have occurred had there been no policy of deliberate segregation,
although they were forbidden as an end In themselves. The use of
quotas or goals in preferential-admissions programs Is supported by
a differentlogic. The motivation In such cases is not to provide an
adequate remedy for constitutional wrongs, but to furnish compen-
sation for educational deficiencies produced by centuries of discrim-
ination, public and private.

Neither of those Justifications applies to voting. The problem for
the Southern black was not a dual system, as In schools, but no ac-
cess at alL Blacks were not politically 'segregated"; they were ex.
eluded. The ballot was their Immediate and obvious need. In the ab-
sence of disenfranichisement, would the racial mix in politics have
been statistically 'balanced"? Can quotas be justified as part of an
effort to create ardScially that mix which would have evolved nat-.
urally under more auspicious circumstances? In the schools, perhaps,
but not in government. Political offices are not equivalent to seats
In a classroom. Groups In our society have never been politically
represented in proportion to their size. The Irish have been "over.
represented," Jews were long "underrepresented." Culture and ex-
perence-not simply discrination-havo accounted for such dif-
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fcrences. Nor does propovtional racial representation in voting have
anything in common with admissions to desirable educational pro.
grams. There is no barier set to voting. as there Is by selective ad.
niLions. And one vote has the same value as any other.

Not only Is the principle of proportional racial representation dif.
ficult to justly; it is Impossible to implement. Thus the drawing of
district lines to maximize black representation does not guarantee
racial proportionality. While racial balance In schools can be attained
(more or less) through racially conscious seat assignment, that same
balance in politics cannot be achieved by the assignment of citizens
to wards.

One case in particular, Whicomb v. Chauvi (1971), is often cited
as proof that the Supreme Court recognizes the imits of proportional
racial and ethnic representation as a standard by which to mcasure
political equity. But Whitcomb is a perfect example of the depth
of the Court's commitment to a principle It appears to spurn.

The issue in Whitcomb was the representation of Indianapolis
blacks. The entire county in which the city was located had been
reconstituted as one large muhimember district. That change, blacks
asserted, unconstitutionally diluted the effectiveness of the minority
vote. Dut the Court held that disproportionate racial representation
did not alone prove discrimination. Rather, the Court said, blacks
had aligned themselves with the wrong political party. They had
Insisted upon being Democrats in a city in which Republicans most
often won. Political choice had distorted the racial and ethnic bal-
ance of legislative seats.

The effect of Whftcomb was to sign to courts the impossible
task of distinguishing those elections which are racially "clean"
from tose which are 'tainted." Except in cases of persistent and
obvious racial-bloc voting, how can a court determine the impact of
race on elections? How can it know when the racial identity of
candidates or voters and not political issues has determined the
outcocie of an election? The link between race and politics is often
Jose. 'f the Dmocratic Party is perceived as the party of blacks,

does that perception help or harm the Democratic vote? How can
the court fnd out?

Despite these dilffculties the Court insisted that in situations
which racially wantedd,* proportional racial representation-in
practice, ward voting-is the standard by which to measure eleo.
total equity. Where black political power Is reduced by racial
hostility, at-large districting impermissibly dilutes the black vote.

The standard of proportionality was thus indirectly reaffihned
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in a case often cited as evidence to the contrary. By the imposition
of ward voting, the District Court of the District of Columbia and
the Department of Justice are attempting to accomplish for certain
minorities what only a very different political system could truly
guarantee. How can the creation of slngle.member district solve
the problem of blacks or Chicanos who side with a losing party?
Even th,zmost careful drawing of ward lines does not guarantee the
representation of minorities in proportion to their size. Proportional
racial and ethnic representation is a dubious end, and single-mem.
ber districting &a inadequate means.

Terllorlal annexations

Just how far the courts and the Justice Department are from
discarding proportionality or questioning the effcacy of ward voting
Is demonstrated by three decisions involving territorial annexations.
The city of Petersburg, Virginia, like all political subdivisions in
that state, is required under section 5 to clear changes in voting
procedure with the Federal government. In 1971 it petitioned the
Attorney Ceneral for approval of an annexation. The pre-annexation
population of the city was 5 percent black, 44 percent white. The
city's seven.mcmber governing body was elected at-large. Although
7,000 whites and few blacks were added to the city as a result of
annexation, blacks and whites alike supported it. Blacks constituted
a majority before annexation, and a minority Afterwards (47 per.
cent), yet it was generally agreed that the city needed to expand
its tax bass and enlarge its potential for economic growth. In fact,
the annexation ordinance was originally introduced by one of the
two black members of the City Council; adoption ws unanimous.
Nothing about the annexation indicated racial purpose.

After the annexation, a black member of the council presented a
proposal to have members of that body elected from single-member
districts; lkt was turned down. At-large voting was traditional in the
city, and considered to have some advantages.

Nevertheless, the Justice Department ruled against the city.
The reduction In the voting strength of blacks, it said, had a
discriminatory effect on voting rights within the meaning of section
5. Congress, it conceded, did not Intend for all Southern cities to
be prevented from annexing teritory. But by maint&ining the at.
large systehi In the context of a shift from a black to a white major.
ty, the city wrote Into the Petersburg election law 'the potential for
an Adverse and discriminatory voting effect.*
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The D.C. District Court concurred. It allowed the annexation,
but required Petersburg to adopt a ward system of voting. Although
the purpose of the annexation, it said, was not racial, the city had
had a long history of racial discrimination. While white numerical
donsidationi In the mkl.lIO's had not prevented the election of black
councilmen, nevertheless the races had long been polarized and
racial bloc voting was the norm. The City Council had always had
a majority of white members and had, the court said, been "generally
unresponsive to some of the expressed needs and desires of the black
community.' It had "on some occasions rejected or failed to adopt
programs, employment policies, and appointments recommended
by blacks. The fact that few city employees were black gave sub.
stance to the charge that it was a city run by whites for whites,

Yet a ward system would provide little relief. If district lines
wore drawn just right, the number of black representatives might
increase. That increased representation would provide greater op.
portunitles for patronage. Blacks might secure those "appointments"
to which the decision elusively referred. But as long as racial bloc
voting persisted, black councilmen would remain in a minority, and
those "programs' to which the decision also alluded would have no
greater chance of passing. The assumption that runs through these
decisions-that equality at the electoral level will produce equality
at the legislative level as well-is unfounded. Rearranging electoral
districts to equalize legislative seats, even when successful, will not
neesarily produce legislative programs of equal benefit to all.
Blacks may gain their statistically equitable proportion of seats with.
out gaining a comparable proportion of legislative benefits.

The courts and the Justice Department seem to believe that ward
systems universally benefit minorities, but the blacks in Petersburg
might have fared even better with a council elected at large. The
city was almost half black. In an at-large system every councilman
would have had black constituents. With minimal energy and or-
ganization those constituents could have made their presence felt.

Political conditions obviously vary from city to city. And the de-
gree to which single.member districts in any one city will actually
benefit a minority is unpredictable. In part, those benefits depend
upon the skill with which district lines are drawn. The Department
of Justice and the D.C. District Court focus on the dangers of lines
drawn to disperse black votes and reduce black power. But the
black vote can be diluted, as well, by excessive concentration. Votes
can b wasted as well as ignored.

Neither the D.C. court nor the Justice Departmen,, in other



343

iXX ODD SVOUYI01 Of T VOTD0 RIGHS ACr U

words, can be certain that one electoral arrangement is superior to
the other. And the cost of judicial and executive interference Into
local electoral arrangements is considerable. When the Federal gov.
eminent intervenes in local electoral arrangements-when It attempts
not:simply to augment political opportunities but also to shape
electoral results-it deprives citizens of their right to achieve through
conflict and condliation those electoral arrangements most suited to
their needs.

Decisions such as Petersburg have an additional consequence:
They create Incentives to keep a city ghettoized. Once a ward system
Is Instituted, the geographical dispersion of blacks cuts into black
power. How many individuals would actually base a housing de-
cision on ,uch political considerations is, of course, difficult even to
speculate about. Nevertheless, courts have often argued that residen.
tia segregation Is the responsibility of school boards, since decisions
establishing school.constniction sites mold neighborhoods. It Is cer.
tnly as plausible that area-based political machines help to shape
a city. Th courts, by rulings such as Petersburg. lend their weight
to the cause 'of those who envision American society as deeply and
permanently divided along racial and ethnic Oies.

A further diffculty is that the courts and the Justice Department
impose ward voting without making clear the precise drcumstances
which compel their decision. What if blacks had retained a slim
majority in post-annexation Petersburg? And when single-member
districts are required, where must district lines be drawn? In re.
viewing reapportionment In New York after the 1970 census, the
Justice D*partment demanded that district lines in the Williams.
burg section of Brooklyn be redrawn to give blacks and Puerto
Ricans a 85 percent majority: Because the turnout of minority
voters was low, the 61 percent given under the proposed reappor-
tionment plan was found wanting. In other words, the Attorney
General made thc. bizarre assumption that if an ethnic group has a
history of low voter turnout, It is necesary to draw district lines in
such a way as to increase the concentration of that group Ap-
parently the whole political system had to be adjusted to take ac-
count of that transitory social fact. And if minority turnout increased
to the point that minority votes were being wastedd" would the
system then require further readjustment?

The Inevitable confusion over the when and where of district
lines has been further compounded by two decisions Involving the
annexation of a suburban area by the city of Richmond, VirginiL
The anneation in Petersburg was indisputably motivated by eco-

83-679 0 - 82 - 23 (pt.1)
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nomic considerations. But race lay behind Richmond's decision to
corporatet surrounding teritory-or at least that is what the District
of Columla court alleged. Judge Skelly Wright said that whites had
attempted to susta waning power through the Addition of mort
white votm

The Richsond story

Voting in Richmond had been at large. After the annexation the
city proposed a ward plan. in hopes of complying with the principle
established in Peterburg. But a ward plan, the court ruled, cannot
save an annexation which Is racially motivated, since the Voting
Rights Act prohibits the purposeful dilution of the black vote. "To
convince a court that such a city... has purged itself of a discrim.
Inatory purpose.* wrote Judge Wright, "... it would have to be
demonstrated by substantial evidence.., that the ward plan not
only reduced, but also effectively ehinlnaled the dilution of black
voting power caused by the annexation." (Emphasis min.)

The only plan which could possibly "eliminate" that 'dilution"
would be one guaranteeing to blacks the level of power they had
previously possessed. The court did not specify, however, whether
that level would be the number of mts to which blacks were ac.
tually elected, or that which a ward plan without annexation Would
have given them. But the principle was clear: Anmeialons which
are radally motivated cannot be permitted to dilute the political
strength of blacks. Under such circumstances, blacks axe entitled to
representation not simply in proportion to their present numbers,
but in proportion to what those numbers were prior to annexation.

Them was a certain logic to preventing a city with a long Jim
Crow hisory from duplicitously shoring up waning white power, If
indeed that was what It was doing. But the principle formulated by
Judge Wright was unworkable and indefensible. It made annexation
conditional upon a fixed balance of power and in effect established a
political quota system that guaranteed blacks a permanent right to
a certain proportion of the seats In city government. Implementation
of the principle was loft to a district court in Virginia, one more
famir with Richmond politics'
a ironlwy, the Sbuge over anneistlom took ploe at the same time that the

court :srappling with the p lem of school integrat o T7U loca dustrk
the oaodIMll0en of Ohe dkhmod ostrco i with that of

two sunoua&n counties. While one Federal court looked for ways to reduce
the elect on black voting power of thO iloa of amre whit, another
secW or method to add mor vow for purposes of sco Inieatico
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In fact, Judge Wright had alluded to the option of de-annexation,
but by the time the court ruled, the annexation was more than four
years old. Moreover, there was some reason to think that blacks
actually favored annextion, although Judge Wright conveniently
relegated to a footnote evidence of such support. Yet the issue was
obviously cruciaL Perhaps blacks In Richmond, as In Petersburg.
did not regard black numbers as the necessary solution to their
economic and political woes. While the court was convinced that
the City Council had been unresponsive to black needs and equated
that lack of responsiveness with white domination, apparently blacks
saw the situation as more complicated.

Undoubtedly, some Richmond whites welcomed the addition of
more white voters through annexation, but the motives of even the
most racist having them must have been mixed. Annexation made
economic, as well as educational, sense. Several months ago. The
New York Times described the city as beginning to suffer from
Northern.style urban pains. *It Is becoming blacker, poorer, and
older," the Time said. The inner-city population has been falling
almost 2 percent annually, half the residents are black, the school
system has an 80.percent black-enrollment, and unemployment
exceeds 15 percent In many black sections. The Times .escribed
the annexation as an effort both to slow white flight and to expand
an Inadequate tax base. The effort failed; but had It succeeded, the
city's new black mayor would be facing far fewer problems. As the
situation now stands-and as the mayor has made lear-only the
cooperation of the white business elite can prevent further decay.

Not even annexation, then, could preserve the political and eco.
nomic status quo. Neither the citizens by territorial means, nor the
Federal government by judicial ones, could stop the city's demo-
graphic, economic, and political change.

The D.C. District Court's decision did not last long. In 1975 it was
overturned by the Supreme Court In an opinion which argued that
the ward plan already adopted would suffie. Blacks, the Court said,
were not entitled to any absolute number of seats, but only to a
number proportionate to their current strength.

Adding language to race

The principle of proportional racial representation could have
been repudiated by Congress. Richmond provided the perfect op.
portunity for legislative redefinition of the act. The Supreme Court
decision was handed down in June 197& The ac was due to expire
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In August, and hearings on Its extension had been underway since
late Febnay. But Judicial decision seem to encourage not contrao.
tion but expansion of legSav scope. When the Court embellishes
the original meins of a pie" af legislation, the new Inte-pret
tion become, a tool for those ln donpess who favor even greater
change. Thus the acts 1975 extmo resulted ia both a reaffirm
tim of the principle of proportionality, and the addition of umd.
ments which greatly enlarged the scope of the law. The 1965 act had
protected all citizens denied the right to vote on account of race or
color. And since It was based on the Fifteenth Amendment. essen.
daily that meant blacks. In 1975 protection was extended to four

specifically designated "linguistic minorities". American Indians,
Alaskan Natives, Asian.Americans, and citizens of Spanish heritage.

As In the original act, coverage In the 1975 extension was trIggered
by the existence of a test in aeas with a registration ae turnout of
less than 50 percent. And coverage meant not only suspending those
tests, and providing Federal registrars where needed, but the neces.
sity for states and localities to "preclea" all changes in electoral pro.
cedure, including annexations and apportionments. Moreover, the
defnition of a test* was broadened. Under the 1975 legislation. bal.
lots printed in English were considered a 'test* when used in a juries.
diction in which more than 5 percent of the citizens of voting age
were members of one of the designated minorities. And the suspend .
slon" of such a test Involved the provision of bilingual ballots.

One provision In the 1975 amendments had no counterpart In the
1985 law. Originally the Voting Rights Act covered only those juris-
dictions in which a low level of political participation indicated a
history of discrimination. But Congress concluded that bilingual bal.
lots were often needed in areas in which voting turnout exceeded 50
percent. The amendments therefore made the provision of those bal.
lots mandatory wherever linguistic minorities with an illiteracy rate
higher than the national average resided. Thus a host of counties
In California, Colorado, and elsewlhere came under partial coverage.
They were expected to provide bilingual ballots and other instruct.
donsl material, but were not subject to other provisions such as
preclearance of changes in their electoral laws.

The coverage of these "linguistic groups compounded the probe
lems already inherent in the act. To the difficulty of guaranteeing
maximum electoral effectivems to blacks was added that of ensur-
ing equal effectiveness to American Indians, Alaskan Natives, and
those AsianAmeican and 'Spanish heritage groups that the Justlco
Department. In implmenting the act. dsiatd as having been
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'effectively excluded from the electoral process.' This category in.
cludes: Filipinos, Chinese, Japanese, and Koreans; persons of
Spanish surname in Arizona, California, Colorado, New Mexico, and
Texas; persons whose mother tongue Is Spanish In 42 states; and
Puerto Rican. in New York, New Jersey, and PensylvniL

These wee groups without a history of disenfranchisement om.
pebble to that of Southern blacks. No test designed to disenfran.
chise citizens of a particular race had kept them from the polls in
recent decades. But the Department of Justice, implementing Con-
gressional Intention, concluded that they had been sufficiently disad.
vantaged by the absence of bilingual election material-so as to
warrant Federal protection. A "test* of disproportionate ethnic Im-
pact (inability to read English was assumed), when coupled with
low voter turnout, became the trigger which entitled this odd as.
semblage of groups to the political privileges created and protected
by the Voting Rights Act.

What can explain the passage of these amendments? And why did
they take the form they did? For one thing, the Inclusion of 'linguis-
tio minorities quieted the customary Southern opposition. 'We feel
the same way about this as we do. about busing,' one Louisiana
Representative remarked. "Let them stew in their own juice up
there. Two Alabama Congressmen publicly endorsed the bill. But
though the taste of reveng, was sweet, more Important was the sim.
pie recognition of political realities: By 1975 a quarter of the voters
in the seven Southern states covered by the act were black The
expansion pf the act would ensure its renewal and blacks wanted it
renewed.

Outside the South, too, opposition was muted. The enthusiasm
of the North and West in 1965 and 1970 had cost those regions north.
ing politically, but the amendments proposed In 1975 affected almost
every state. Yet the Issues were scarcely debated. This was in part
because no legislation was more important to the black community,
in part because civil rights in general had become a privileged issue
and sheltered from political discourse. And in part it was because
by 1975 there had developed a remarkable consensus that group
effectiveness was the real measure of political equality.

Republican Representatives M. Caldweil Butler and Charles E.
Wiggins proposed amendments that would have released jurisdio.
tions from the provisions of the act when they achieved a high
percentage of persons registering or voting. The Butler proposal
allowed a political unit to bail out as soon as either registration or
turnout reached 00 percent. Wiggins wanted release tied directly to
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the level of black participation. Black turnout would be examined
after each Congressional election, and no jurisdiction in which the
black vote was over 50 percent would be covered. But both proposes
were roundly defeated. The states and counties that fell under the
act because of low vote turnout In 1984 were still to be covered
after 197&

The consensus on maintaining supervision over the Southern states-
went beyond Congress, of course. In the press there was widespread
support for the aznendments. The view of a Wtshngton Pot staff
writer was characteristics 'Civirlghts lwyers, be wrote, "agree
that the law is tough but say that is Its beauty-that blacks are pro.
tested from sophisticated techniques like racial gerrymanders of
election districts that can rob them of voting power just as surely
as a gang of ianmen hanging around a voting booth.' The equa-
tion between terroism and redistricting did not seem to raise any
eyebrows.

The consensus on the need to protect political effectiveness-and
the sanctity which enveloped the act-gave a very free hand to the
House Subcommittee on Constitutional and Civil lights, where the
amendments were drafted. And it was a committee ready and will.
Ing to use that freedom-ready to demonstrate, as New York Repre-
sentative Herman Badillo put it, that the spirit of the 1980s was not
dead.

To help Dadillo demonstrate the vitality of that spirit were Chair-
man Don Edwards of California and Congressman Robert Drinan
of Massachusetts. Oil the committee, but equally Involved, were
Texas Congresswoman Barbara Jordan and California -Representa.
tive Edward Roybal. It was a powerful group, ably supported by
a skilled and committed stall, and It was likely to get what it wanted.

The Mexican connection

At the outset what it wanted was quite limited. Initially, the In.
tention was to extend the act to cover Mexlcan-Americans in south-
west Texas, affording them All the protections of the act, including
section 5 on preclearance of changes in electoral procedure. The
practice of the Justice Department In implementing the ac had been
to treat Indians, Puerto Ricans, and Mexican-Americans as racial
groups, with the result that Mexican-Americans in states that re-
quired literacy tests were covered. But Texas had had no such test
in 1964, and was therefore exempt from -the provisions of the en-
tire act!
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Yet even without the barrier of a test, the Mexican-American reg.
istration rate in Texas was low. Precisely how low was difficult to
tell, for the figures are distorted not only by the inclusion of aliens,
but-by the problem of age structure. (The percentage of Mexican.
American citizens below the voting age Is much greater than that
of old-stock whites.) Nevertheless, it was estimated that the register.
tdoh rate was approximately 40 percent. In the 1972 elections, 38
percent voted. Witnesses pointed out that Mexlcan-Amerlcarns com.
praised 10.7 percent of the elected officials in Texas, but 18 percent
of the population.

These Mexcan-Americans, however, could not be covered easily.
The 1%5 act had been based on the Fifteenth AmendmenL It pro.
tected against denial of the right to vote on account of race or color.
While In the view of the Justice Department, Mexcan.Americans
constituted a separate race, in the view of Herman Badillo (among
others), they did not. In 165 Attorney General Katzenbach had
suggested that since every person had a race or color, everybody
would be covered. But fortunately that view was not widely ac-
cepted. In the 1975 hearings, the Department of Justice, with mock.
scientific accuracy, testified that In 1921 the population of Mexico
had been 10.3 percent white, 29.2 percent Indian, and 60.5 percent
mestizo, that the present breakdown was roughly the same, and
since the vast majority of Mexicans were either pat Indian or part
black, Mexican.Americans could be said to be racially distinct. But
the fact remained that the Census Bureau considered the Mexican.
Americans 1o be white, and that Herman Badillo and others still
considered it a mark of opprobrium to be classified as nonwhite. In
the end, therefore, the arguments of the Justice Department fell on
deaf ears. In any case, officially designating Mxican.Americans as
a race would not have resulted in their coverage, but would merely
have eliminated any need to refer to a linguistic* minority. Actual
coverage required a new trigger-one which did not depend upon
the presence of a literacy test.

A dual solution was forged. The issue of race was dodged, and the
base of the act was broadened to Include the Fourteenth Amend.
ment, as well as the Fifteenth. Including reference to the Fourteenth
Amendment-with its equal protection clause-allowed the coverage
of groups disenfranchised by reason of their national origin. At the
same ione, the meaning of the term test" was expanded to include
the use of Englsh-only electoral materials, thus extending coverage
to states without traditional literacy tests. Ths solution not ony ob-
viated the problem of deJinig race, but by retaining the link be.
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tween a "test" and low voter turnout-the latter being an indicator
of the discriminatory elect of the former-It avoided a return to the
pre-1965 need to examine the intentions or actions of individual
registrars.

But if some problems were avoided, others were created. A ballot
In English is not the same as a literacy test designed to disenfran-
chse citizens of one race. English-only electoral materials do not
discriminate against a radial or ethnic group as suc.

There are practical problems as well. How is one to identify so-
curately citizens who are illiterate in English but literate in some
other language, and therefore need foreign-language ballots? At.
tomeys In the voting section of the Justice Department use the
Census Bureu's mother-tongue data, which tell the language spok-
an In the household in which the person grew up. But for the purpose
of Identifying those who ae illiterate in English, the data are quite
unreliable. Based on only a 15 percent sample, and including
aliens as well as citizens, it assumes (contrary to fact) that second
and third generation immigrants know only the language of their
parents. Information on usual language spoken would be much more
reliable, and indeed since 1975 the Census Bureau has been able to
provide such Information. But it would be poZUIcaIV much less
useful. The 1970 census lists 43 million Americans as having a foreign
mother tongue. Yet quite a different picture emerges when one looks
at the figures for usual language. By that measure, oily 1.1 million
persons of Spanish heritage know only Span.ish. Another 2.9 million
are bilingual, but consider English their second language. Only 2.2
million describe themselves as having "difficulty In English." The
total unreliability of the mother-tongue data Is Indicated by one
more startling figure: Only 17 million Americans list themselves as
competent in a foreign language-and that Igure includes those who
learned that language in school, as well as allensl

The most serious problem, however, was not the inclusion of a
significant number of individuals who were perfectly fuent In En.
glish, but the Inclusion of groups who made no claim of discrimina.
tion. Ethnic Identity, linguistic inability, and disenfranchisement
were equated.-Yet no one believed that any European group was
actualy'the victim of discrimination. The assertion that Englsh.
only electoral materials by themselves so discriminated against car-
la groups as to warrant the extraordinary protection of the Voting
Might Act was nothing but a convenient pretense. No one wanted
any special protection for recent Italian Immigrants, for example,
even though the number of Italians who do not list English as their
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usual language s only slightly smaller than that of Asians-593,000
Asians in 1975, compared with 447,000 Italians.

The solution arrived at was unprecedented and extraordinary;
Congress fimplV designated four groups as deserving, and excluded
all others. The 1W5 legislation protects all citizens denied the right
to vote on account of race or color. But the 1975 protection against
dsentranchisement on the basis of language extends to certain
btizens only: Alaskan Natives, American Indians, Asls..Americans,
and those of Spanish heritage.

U1 four groups could be so designated, why not one group? The
original focus of concern was the Mexican-Americans In Texas. Why
such a broad.gauged, roundabout, and problematic solution to such
a geogrAphically and ethnically confined problem?

In part, political considerations dictated the coverage of groups
other than Mexican.Americans. It was difficult to stop once the line
from black to brown was crossed, and there was pressure to include
other groups. But equally important were the constitutional prob-
lems Inherent In simply designating one group to be covered but not
enunciating some larger principle. Equal protection demands that
in conferring legislative benefits upon only certain persons, great care
be taken to demonstrate the relationship between remedies and
wrongs. The selection of one group for preferential treatment Is
constitutionally suspect unless that treatment Is related to actual
deprivation and perceived social needs. That Is why the 1985 legisla.
tion did not name blacks specifically, but referred to citizens denied
the right to vote on account of race, and why, with regard to the
Mexicaz.Americans, the formulation of some wider principle was
necessary. Once that larger principle of linguistic disenfranchise.
meant was established, however, other groups seemed logically to
qualify.

Yet the logic was strained. Consider Asian.Americans: No evi.
Oece was offered at the hearings as to their political oppression.
and such evidence would have been hard to come by. Japanese-
Americans are among the most successful of all American ethnic
groups. They suffer no discrimination at the polls. Nor do Chinese,
Koreans, or Filipinos. Census Information for the Japanese and
Chinese Is illuminating. Less than 15 percent of white Americans
of native parentage were college graduates in 1970. For second.
generation Ch/nes*-Americans the figure was 27.4 percent, and for
second generation Japanese-Americans 18.8 percent. Median family
income of second-generation Ch/nese.Americans was 29 percent
higher than that of old-stock whitt. The figure for Japane-Amed.
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cans Is even hlghar 41 percent above the norm for native whites of
native parentage.

Over-inclusion might appear harmless. No deprivation would
seem to result from designation. But section 5 makes the Inclusion
of superduous groups f(a from socially benign. The presence of these
linguistic groups, In the context of low voter registration or turnout,
establishes coverage-and once a political subdivision is covered
wory change in voting procedure must be submitted for clearance.
Between 1975 and 1977 there were 2,000 such submissions. Most,

it is true, Involved innocuous electoral changes that were (mmedl.
ately cleared. But a significant number, Involving annexations, reap.
portonments, changes from ward to at-large voting, changes in the
method of filling a public office, and so forth, were not. Precisely
how many conflicts developed is difficult to tell, for disapproval
usually results not in litigation, but in negotiation. That Is, the voting
section of the Civil Rights Division.. -ggests ways In which the eleo.
torsi arrangement can be altered to secure approval. Suck off.the.
record negotiations have become the heart of the enforcement pro.
cedure. For example, they lay behind the alteration of district lines
in the Williamsburg section of Brooklyn, New York. Only when
these negotiations break down, as they did in Richmond, does litiga.
tion commence.

Through this informal negotiating process, the Department of
Justice has become the national arbiter of political conflicts Involv.
Ing racial and ethnic groups. Across the nation, in districts in Call.
fornis, Arizona, Colorado, Hawaii, Alaska, New Mexico, and New
York. In addition to the South, the voting section is engaged in
adjusting local electoral arrangements In order to augment the power
of certain groups and diminish that of others.

A ontinual arriving

The Voting Rights Act was a noble response to the callousness
of those who for so long permitted and perpetuated the disenfran-
chisement of Southern blacks. And its accomplishments have been
very real: The old political order has crumbled In the South. Politics
is no longer a lily-white preserve.

But not everything that has resulted from the passage of the act
has turned out so welL The transformation In the meaning of polit-
ical equality-the movement from equal opportunity to equal result
--cannot be so simply celebrated. Congress, the courts, and the De-
ptmeat of Justice have taken a course that Is frequently ineffective
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and always dangerous. The effort to maximize the political effec.
tiveness of a variety of ethnic and racial groups, even when ul.
Urately successful, is always costly. Proportional racial and ethnic
representation Inevitably becomes the standard by which to measure
tbat effectiveness, and so citizens become classified for political
purposes along racial and ethnic lines. There develops an acquies.
cence in separate politics for separate racial and ethnic groups, which
are then arranged in a hierarchy with those designated for coverage
placed at the top.

And the problem of costs is compounded by that of Ineffectiveness.
Williamsburg is a good example. Buying votes or stuffing ballot box.
es works, but the drawing of ward lines cannot Ox an election. In
order to ensure the selection of a black, the Justice Department
forced New York to redraw district lines. But factional strife, both
within the black community and between blacks and Puerto Ricans,
resulted in the election of a white, The underrepresentation of ml.
norities may be a problem, but we have no reliable remedy, and
those we attempt to provide don't come free.

Even where an increase in minority representation has been suc.
cessfully engineered, the power of minorities may remain exceed.
Ingly limited. Such limitations were recognized in Petersburg, where
blacks joined whites to choose economic growth over black numeri.
cal strength, and are even more apparent in those communities in
which minorities are truly in the minority. Neither at the local, state,
nor national level will a few more Mexican.American representatives
get for the Mexican.American community what it needs most: legs.
latlon benefitting the poor. Political alliances are necessary-alliances
based on class, rather than race or ethnicity. But the Implementation
of the Voting Rights Act may be decreasing the possibility of such
ties. The political polarization of the society along racial and ethnic
lines may be its main accomplishment. In the view of those who
have modified and implemented the Voting Rights Act, separate
politics for separate racial and ethnic groups appears to have become
the norm. Yet if our aim Is to create one society-not two or four
or twenty-is this the direction in which we want to go?

That direction, It is often asserted, Is only a temporary one. When
the problem disappears, the act will expire. But the act itself Is
creating a host of new problems,. Moreover, It seems well on Its way
to becoming a permanent part of our political landscape. How would
we know when political success had been attained? We have no
measure of political arrival. Those who implement the act now use
the standard of racial and ethnic proportionality to assess electoral
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equity. But proportionality Is a destination we shall never reach. We
shall always be arriving mid never there.

e at Is due to aks, In 198&. but there Is no Indcation of
any lessening of enthusiasm fee it. The feeling b widapread, a
one advocate recently put It. that governmentt units should not
do ls than Is open to them.! Until that feeling changes, and until
we arrive at a deinition of political equity for racial and ethic
groups that once again focuses on sces and foregoes the tempt.
t:o1 to Secure maximum efectivness the Voting Rights Act will be
here to fsty.



EXTENSION OF THE VOTING RIGHTS ACT

WEDNESDAY, MAY 20, 1981

HOUSE OF REPRESENTATIVES,
COMMITrEE ON THE JUDICIARY,

SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS,
Washington, D.C.

The subcommittee met at 1:30 p.m. in room 2237 of the Rayburn
House Office Building, Honorable Don Edwards (chairman of the
subcommittee) presiding.

Present: Representatives Edwards, Washington, Hyde, Sensen-
brenner, and Lungren.

Also present: Representative Butler.
Staff present: Ivy L. Davis, assistant counsel, Helen C. Gonzales,

assistant counsel, and Thomas M. Boyd, associate counsel.
Mr. EDWARDS. The subcommittee will come to order.
Mr. Butler.
Mr. BUTLER. Thank you, Mr. Chairman.
I ask unanimous consent that the subcommittee permit coverage

of this hearing, in whole or in part, by television broadcast, radio
broadcast, and still photography, in accordance with the rules of
the committee.

Mr. EDWARDS. The Chair has no objection. It is so ordered.
Today we are going to begin our fifth hearing on legislation to

extend and amend the Voting Rights Act. This afternoon we will
hear testimony on the effect the Voting Rights Act has in the State
of Virginia.

Before I introduce our first witness, I welcome a former member
of the subcommittee who has done work on this subcommittee for
many years-we regret that he is no longer a member of the
subcommittee--(the gentleman from Virginia) Mr. Caldwell Butler.

Caldwell.
Mr. BUTLER. Thank you, Mr. Chairman. I appreciate your giving

me an opportunity to participate here today. This is not my regular
subcommittee, and I'm disappointed I will not be participating in
all your deliberations. But I do want to particularly thank the
chairman for giving an opportunity for the people from my State to
explain their problems and their suggestions to you.

I have been privileged to know substantially all of these wit-
nesses well, and not so well, over the years. And you will find that
they are all candid and intelligent people, who-though they may
not agree, they are not disagreeable which is part of the way we do
business in our State.

But we do appreciate your taking this time to listen to them.
Mr. EDW'kRDS. Thank you, Mr. Butler.

(355)
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Our first witness is the Honorable Thomas Bliley, Member of
Congress from the Third Congressional District of Virginia.

Congressman Bliley is a former mayor of the city of Richmond
and is here, of course, to share his thoughts with us on the Voting
Rights Act.

Mr. Bliley, we welcome you.

TESTIMONY OF HON. THOMAS J. BLILEY, JR., A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. BuLEY. Thank you, Mr. Chairman.
Caldwell, I want to thank you for granting me this opportunity

to appear before you today.
First, as you well know, the entire Voting Rights Act does not

expire, only those sections establishing trigger mechanisms in sec-
tion 4 and preclearance provisions in section 5 expire. It is impor-
tant to keep this fact in mind during the discussions.

These provisions have served their purpose and should be al-
lowed to expire. The remaining sections should be retained and
continue to apply to all States.

Further, I would suggest that you consider expanding definitions
of Federal offenses for interfering with a person's right to register
or vote, and set forth stiffer penalties for such violations.

Sections 4 and 5, establishing and requiring preclearance, should
be allowed to expire next year for the following reasons:

One, Congress should never enact legislation dealing with such a
basic right as a person's right to vote, unless it applies universally.
These sections, as now written, apply only to a limited number of
States and communities. If it is a basic right, then it should be
dealt with in such a way that the right is protected throughout the
Nation.

Two, once a State is covered, there is almost no way to get out of
it. Virginia has been under the act since its inception, some 17
years now. Yet there has not been one claim of a person being
denied the right to register or vote since that time. Voter registra-
tion has consistently increased, as has the number of voters partici-
pating in elections.

Three, in 1965, when the act was passed into law, Congress did
not realize it would be extended to cover annexation. Indeed, it was
not until the Supreme Court decided, Perkins v. Matthews, in Janu-
ary of 1971, that it was established that annexations are covered by
the act.

In Virginia, cities are completely independent of counties, and
have been since the time of Thomas Jefferson. Likewise, until
recently, cities such as Richmond have had the power to annex
through State courts.

In the course of her 200-year history, Richmond has used the
procedure more than 10 times. As recently as 1969 this procedure
was used, so that on January 1, 1970, Richmond acquired some 23
square miles of a neighboring county.

In May 1970, a council election was held on an at-large basis,
with both old and new residents voting.

In 1971, following Perkins v. Matthews, the city submitted the
annexation to the Justice Department, and the Justice Department
noted an objection, instructing the city to go to a ward system,
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electing councilmen from single-member districts. The city object-
ed, for also in 1971 the courts and the Justice Department an-
proved a plan for electing five delegates to the General Assembly
of Virginia from Richmond on an at-large basis. In addition, they
approved a floater seat for all of Richmond and all of the adjoining
county.

The city asked a question: If the addition of new citizens is
nondilutive in a general assembly election, why should it be so in a
councilmanic election? However, the Justice Department main-
tained its position, blocked an election scheduled for May 1972, and
the matter was litigated for 5 years, with no election, until it was
settled in 1977.

My colleagues, I don't believe that the Congress ever intended for
this situation to occur, but it has and is, throughout the areas
covered by the act. Richmond has had four forms of government:
The commission form; the strong mayor-bicameral council; the
council-manager, with nine elected councilmen-at-large; and the
council-manager with nine council elected from single-member dis-
tricts. Each of these was approved by the citizens of Richmond in
referendum, except the last, which was ordered by the Justice
Department.

This country was founded on the principle of "government by the
consent of the governed," and I think it is time we returned to that
principle.

There may be some who claim that were Virginia let out of the
act that Richmond would return to at-large elections. This is not
necessarily so. Richmond and other cities do not have home rule,
and any change in city or town council elections is, as required by
the Virginia General Assembly, subject to the approval of the
voters of the locality in question.

No matter what improvements or internal controls are estab-
lished, Virginia has virtually no opportunity to be bailed out of the
Voting Rights Act preclearance provisions, until the applicable
time period, now 17 years, expires next August. I believe that
Virginia has shown that the provisions which encumber her should
indeed be allowed to expire.

I endorse the permanent provisions of the Voting Rights Act and
applaud the significant role it has played in escalating the exercise
of the franchise throughout the land. I appreciate that these provi-
sions are applied nationally and equilaterally, and hope to continue
its protections by enforcing our commitment to equality as a
nation, by originating laws from Washington equitably and impar-
tially in meting out justice throughout the United States.

Preclearance has served its purpose. It has erased the State-to-
State differences in registration and voter turnout. The permanent
provisions of the Voting Rights Act will continue to guarantee
equal access to the ballot box, as provided in sections 2, 11, 12, and
others. Indeed, violations of the act, as defined in these sections,
are punishable as felonies. This provision should continue by all
means. If the members of this committee desire to expand those
penalties, I will be willing to work with the committee in that
effort.

No less an instrument than the Constitution of the United States
provides that "the right of citizens of the United States to vote
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shall not be abridged by the United States or by any State on
account of race, color, or previous condition of servitude."

Let us carry forth this national commitment. (See p. 2153 for
prepared statement.)

Mr. EDWARDS. Thank you very much, Mr. Bliley, for a splendid
testimony.

The gentleman from Virginia, Mr. Butler?
Mr. BUTLER. Thank you, Mr. Chairman. I, too, appreciate the

testimony of our colleague. Mr. Chairman, before he was a Member
of Congress, and worked for a living, Mr. Bliley was the mayor of
the city of Richmond and also a mortician, which explains, I think,
why the Justice Department so long held up the further elections
in the city of Richmond-because they thought it was the purpose
of Mr. Bliley, rumor has it, to put the city under perpetual care.
[Laughter.]

He may affirm or deny that today. But I notice in your testimo-
ny, Mr. Bliley, that you speculate on what would happen if we
went out of preclearance in Virginia if it were no longer a require-
ment. And you say it is not necessarily so that Richmond would
return to at-large elections.

Would you have a view as to-what do you think the odds are on
returning to at-large elections?

Mr. BLILEY. I think there quite possibly might be a referendum
on the question. But I point out, in 1964, before the act ever came
into being, the then city council passed a resolution requesting a
charter change. You were probably a member of the general assem-
bly at the time-requesting that Richmond go to staggered terms.
Rather than having all nine members of council elected every 2
years, they would be on a staggered basis. The minority political
committee in the city objected to this. The general assembly adopt-
ed the amendment, subject to the fact-that the voters approve it
in referendum. The voters rejected it by a considerable margin in
1964.

So what I am saying is simply because there might or might not
be a referendum, whether it would be approved is subject to specu-
lation. And there is no guarantee one way or the other.

Mr. BUTLER. That was before annexation.
Mr. BLILEY. That was before annexation; that's right. Since an-

nexation, I might point out that we have five members of the
general assembly elected on an at-large basis from Richmond. Two
of them are black, and had the black- political organization en-
dorsed the Republican lawyer, who was running in the last elec-
tion, he would have won. He only lost by less than 2,000 votes.

Mr. BUTLER. Do you have any other information that you would
like to share with this committee?

Mr. BLILEY. I think, to get away from Richmond for a minute,
you are very familiar with your own city of Roanoke, in which
Roanoke has its council and its mayor elected at large, and both
the mayor and the vice mayor are black, and were elected on an at-
large basis. And yet only 20 percent of the population of Roanoke is
black.

Mr. BUTLER. And they're fine representatives. Of course, one of
them is a Republican, and that may have been responsible for
electing him. [Laughter.]

Mr. BLILEY. I'm sure your help was decisive.
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Mr. BUTLER. I have no questions, Mr. Chairman.
Mr. EDWARDS. Thank you, Mr. Butler.
Mr. Bliley, how was Richmond hurt by the Voting Rights Act?
Mr. BULEY. First of all, it was hurt in that Congress has left to

the State, historically, the right to decide, for example, where a
polling booth is to be placed. Today, we have to submit for preclear-
ance, if, for example, a church finds it no longer convenient to act
as a voting place, as happens fairly regularly-before it can be
moved to another location you have to prefile. Richmond is under
that situation, as is Virginia-and it's unnecessary. There have
been 117 submissions in Virginia and there have been no objec-
tions.

And as I pointed out earlier, after 17 years, almost a generation,
there's not been a single complaint of a person being denied the
right to register or to vote, which was the original purpose of this
act.

Mr. EDWARDS. What percent of Richmond is black?
Mr. BLILEY. I haven't seen the latest figures, but I would say it's

at least 50-50, and it could be slightly more than that.
Mr. EDWARDS. What's your guess as to how that 50 percent of the

population being black in Richmond would feel if we asked them,
collectively, do they want the section 5 extended?

Mr. BLILEY. I would say that they would probably-may want it
to go on. But following me before you will be the present mayor of
Richmond, who is in a far better position, perhaps, to answer that
question, than I.

Mr. EDWARDS. Well, you did say in your testimony-your excel-
lent testimony-on page 2, that Congress did not realize it would
be extended to cover annexations. But we have found since that
time that a very convenient way of discriminating is through an-
nexations, and that's why we have-one of the reasons why Con-
gress enacted section 5, so as to catch those new devices.

But your testimony is that Richmond and Virginia generally is
not going to use annexations or any of these new devices for
discrimination, so therefore, section 5 of the act should be allowed
to expire.

Mr. BLILEY. Mr. Chairman, the best way to judge the future is to
look at the past. Virginia has had this situation for almost 200
years. As I mentioned, earlier in my testimony, Richmond has
expanded its boundaries in excess of 10 times. When cities are
completely independent, the only way that they could expand their
tax base is through annexation. During the course of our 5-year
litigation, this charge was brought up, that the purpose of this was
to be dilutive.

The testimony in the case that was heard by the courts, and the
courts agreed, showed that the city had gained in excess of $3 to $4
million a year in excess revenues from the territory it took in, than
if expended, and thereby helped alleviate the tax burden on the
rest of the city. And that was why it was allowed to stand.

I might point out that in 1965 the city had received another
annexation award, which would have added 15,000 suburbanites to
the city's list of citizens. However, the city rejected this in 1965,
ecause the courts set what the city felt was an excessive price tag,

and that the return, as far as they could determine, would not
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justify the expenditures they would be required to make, and they
would gain very little land for future development.

Mr. EDWARDS. Thank you.
Counsel?
Ms. DAVIS. Thank you, Mr. Chairman.
Representative Bliley, as to the question of annexations, neither

the Supreme Court nor the Justice Department in the Richmond
case held that the annexation per se was unconstitutional; is that
correct?

Mr. BuiL. That's exactly right.
Ms. DAVIS. As a consequence of that litigation the court, as did

the Justice Department, suggested that the annexation could stand
if the city of Richmond made changes from at-large to ward dis-
tricts; is that true?

Mr. Buwxy. That's true.
Ms. DAVIS. Have you found that that has negatively affected the

operation of the city? Isn't Richmond still a thriving city?
Mr. BuLEY. It has not affected the tax base; however, it has

increased racial tension, in my opinion, brought about by the fact
that there is no pressure to compromise, not on the whites from
the districts that they represent, and not on the blacks from the
districts that they represent.

When you have an at-large situation, each member of council,
regardless of whether he is minority or majority-black or white-
had to consider the total city, and could not desire-could not
reject out of hand the desires, needs, or aspirations of all of the
citizens.

Ms. DAVIS. Using your phrase, and looking at the past in Virgin-
ia, to your knowledge, were there any black elected officials, either
in the House of Delegates or the Senate in Virginia, prior to the
1965 Voting Rights Act?

Mr. BuiuY. I don't believe that there were-I don't think that
there were.

But there were on city council.
Ms. DAVIS. My understanding is that the four members of the

House of Delegates, and one black senator in Virginia at this time,
were elected after 1975.

Mr. BuILEY. Not after 1975, no. The State senator, who will follow
me, and certainly remembers vividly the day he was elected-he
was elected on an at-large basis from the entire city of Richmond.
Two members of the general assembly from Richmond, today, are
on an at-large basis; two blacks.

And as I pointed out earlier in my testimony, had the black
political organization endorsed a third from another party, he
would have won.

Ms. DAVIS. And they were elected before 1975?
Mr. Bijui. No. This is since. But it's on an at-large basis, not on

a ward, or single-member district basis.
And indeed, in the 1960's, and maybe before 1965-I'm not sure

at this point, but the senator would probably know better than I-
we had a situation in which we had a floater seat between Rich-
mond-all of the city-and all of the suburban county, which was
overwhelmingly white-had a physician who represented this dis-
trict and who was black.
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Ms. DAVIS. Do you have any explanation as to why there weren't
black, representatives in the State legislature prior to the Voting
Rights Act; has the Voting Rights Act, in your view, in some way
been responsible for electing those officials subsequent to 1975?

Mr. BLim. I think that the provisions that would deal with the
poll tax, the elimination of that, I think, no question, had a bearing
in the voter registration efforts. And they have had many, many
more registrants come on the line. Those provisions are not-I
point out, will continue to be, fortunately, contained in the act,
provisions that prevent reimposition of such-of devices such as
that.

Ms. DAVIS. You do recognize, as Members of Congress in 1965 in
enacting the Voting Rights Act, and members of this committee,
have stated during these hearings, that the right to vote is the
right to have access to that vote, and that that vote counts.

Are you suggesting that those annexations or the dilution of the
voting power of the minorities is something which should not be
subject to review of the Voting Rights Act?

Mr. BuLjy. I think that annexations, if they are obviously done
for unlawful purposes, certainly should be subject to petition.

Ms. DAVIs. But if they have a discriminatory effect, should they
also be viewed as--

Mr. BLILEY. I think you get into the question of the intent. You
cannot annex today-any core city cannot annex anywhere in the
country in which you're going to add people when you add terri-
tory, and almost every city, if you add contiguous city-and most
annexations require you to do that-you're going to bring in citi-
zens who are usually going to be--

Ms. DAvis. Both the Justice Department and the courts' interpre-
tations of annexations under section 5 is that those annexations
are subject to challenge when the addition of white voters has
occurred without an addition of minority voters as well-that con-
stitutes the dilutive effect. And it's in those instances where there
have been objections under section 5.

Mr. BuLy. Well, as I said, the act does not apply everywhere in
the United States. That in itself--

Ms. DAVIS. Section 5 does not?
Mr. BLiEy. Section 5; that's right. And it should not apply

anywhere, unless it applies everywhere. And for those reasons
alone--

Ms. DAVIs. Your recommendation would be that section 5 should
be applied in every jurisdiction?

Mr. Buimy. I would recommend, in the case of Virginia, that
Virginia be allowed out of the act after 17 years without a com-
plaint of a person not having the right to register or vote; that that
is ample evidence of good faith and compliance.

I mean, if I were here, for example, and you had a bill before you
dealing with crime, people who commit Federal crimes, of robbery
or such of those nature, and I were to come in here and testify that
you pass mandatory legislation that would require that a judge
impose the maximum penalty in every instance, and never allow
parole, you would think I was being particularly harsh.

But here, we have a situation in which you have almost a gen-
eration of an act in which there have been no claims of people that
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violated it, and yet, under the terms that have been suggested, we
would be extended a further 10 years. I think that's unreasonable.

Ms. DAVIS. Thank you, Mr. Bliley.
Mr. EDWARDS. Mr. Washington, the gentleman from Illinois.
Mr. WASHINGTON. Yes, Congressman. Just one question. I'm look-

ing at your submission here, page 1, subsection (1). In your state-
ment you .ust repeated to the effect that Congress should never
enact legislation dealing with such basic rights-a person's right to
vote, unless it applies universally. Is that what you're saying?

Mr. BuLzy. Yes, sir.
Mr. WASHINGTON. Give me the rationale again. I came in late for

that.
Mr. BuLEy. The rationale is, it's the sections 4 and 5, I believe it

is. Certainly, section 5 does not apply universally across the United
States. There are only a limited number of States. For example, I
believe there's talk of redistricting in Illinois this year. The plans
that the Illinois Legislature adopts will not be subject to review or
preclearance from the Justice Department. Why should they be
from Virginia?

Mr. WASHINGTON. There were problems that brought about sec-
tion 5 application to several States and certain subdivisions in
certain northern States. The problems didn't exist throughout the
entire United States, as such. They were peculiar to certain geo-
graphical areas, including yours. That was the reason.

Mr. BLIEY. I agree. But after 17 years, and you have a State in
which you haven't had a single complaint, why should you be
further subjected?

Mr. WASHINGTON. You're shifting ground. You started off by
sang it should apply universally throughout the country.

BLEY. I agree.
Mr. WASHINGTON. I'm submitting to you the reason it wasn't

because it was not needed.
Mr. BuLEY. I disagree with that.
Mr. WASHINGTON. There may be pockets where section 5 should

have been applied, but it wasn't. But generally speaking, it was
applied where it should have been, in those States which had a
pattern of denying black citizens their right to vote through one
dodge or another, that was the basic and fundamental reason for
section 5.

Mr. BLiuv. What I'm saying is, fine, if they didn't have a prob-
lem, then they wouldn't have had any problem in complying with
it. If it was necessary for Congress to enact it, they should have
had it apply universally.

Mr. WASHINGTON. You don't concede the point that Congress had
a right pursuant to the 15th amendment to make certain that the
pattern of denying blacks the right to vote in those States should
not have ended?

Mr. BLi y. I agree with that, but what I'm saying is they should
have made it apply to all States.

Mr. WASHINGTON. Why?
Mr. BLiLsy. Because there have been claims in other States of

peo ple's votes not being counted and certain other irregularities.
Mr. WASHINGTON. That's not the problem of the charge that

brought about section 5. What brought it about was the denial of
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black citizens the right to vote, based upon some historical reasons,
which you could probably articulate better than I. That was the
reason.

Mr. BuLay. The provisions that were in the act then will go in
the act, in my opinion, address those situations. I do not think that
the other provisions should continue as they are, particularly, in
the case of Virginia, which is the only situation with which I'm
thoroughly familiar, in which you have had 17 years without a
complaint.

Mr. WASHINGTON. That's a separate argument. I was trying to
separate the two, so we could deal with them one at a time.

Mr. BuLEY. It's only one act. If it's reenacted, it's going to be in
effect regardless of what other argument you may have. The effects
are going to be there.

Mr. WASHINGTON. I'm trying to do justice to your argument. You
stated that section 5 should apply throughout the United States.

Mr. Buizy. Yes; Congress should never enact legislation--
Mr. WASHINGTON. I am suggesting to you it wasn't applied

throughout the United States, because it wasn't felt that it was
needed throughout the United States.

Mr. Bui m. Well neither you nor I was here.
Mr. WASHINGTON. That's not the point.
Mr. Bumiy. You're certainly entitled to your opinion, but what

I'm saying is that it was wrong, if that was their intention then
only to make it apply, as apparently it was, because that's the way
it worked out. But'it should apply. Any legislation that Congress
enacts, particularly with the basic rights, such as the right to vote.
It should apply universally.

Mr. WASHINGTON. I yield the balance of my time.
Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Thank you, Mr. Chairman.
Congressman, with regard to the 1971 annexation, weren't there

certain corporate headquarters located in part of Chesterfield
County, which was annexed?

Mr. Buiz . There may have been. There was some business
annexed by Chesterfield County, in Chesterfield County, but at
that time Chesterfield's development was not as far along as it is
today, and the areas that the city sought were based upon ability,
particularly of water and sewage. And you have a fall line. Part of
Chesterfield County is in a drainage that flows into the James
River, which is the same as the city's, and another goes into the
Appomattox drainage basis, which is south of the city and west.
And generally the territory that the city sought was within that
boundary, that fall line, so that they would not have to engage in
extra expense, plus the fact of distance.

Mr. BOYD. That annexation has proved to be a considerable boon
to the city of Richmond; has it not?

Mr. Bumzv. Testimony in the courts were that at that time it
was producing in excess of $3 to $4 million. And of course, at the
time the city was under obligation to make extensive improve-
ments which were financed through debt service of 20-year bonds.
When the bonds are paid off, of course, the return to the city will
be even greater.
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Mr. BOYD. Last April the Supreme Court decided a case, the City
of Rome v. The United States, which held the city of Rome, Ga.,
would be unable to bail out under the preclearance coverage of
section 5, because the State of Georgia, as a whole, was covered by
the 1964 trigger. The same test would apply to Richmond, wit
regard to Virginia's coverage under the 1964 trigger.

Do you think at the very least Congress should consider a more
moderate or more liberal bailouts procedure, to jurisdictions like
Rome which have had few if any objections over the years, to bail
out?

Mr. BuLEY. I would think that that certainly would be helpful,
but I think that the preclearance provisions in toto ought to expire.

Mr. BOYD. You were elected, Congressman, to the mayoral posi-
tion in Richmond on two occasions; were you not?

Mr. BuLLY. Once. I was vice mayor once, and mayor the other
time. But that is not a popular election by the people. That is
election by council.

Mr. BOYD. But you had to remain in office for some 5 years;
didn't you?

Mr. BuLEY. I could have resigned at any time, but I did remain
in office 7 years.

Mr. BOYD. Thank you. I have no further questions.
Mr. EDWARDS. Are there further questions from any members?

StafV.

• EDWARDS. Thank you very much, Mr. Bliley.
Mr. BjuiY. Thank you, Mr. Chairman, members of the com-

mittee.
Mr. EDWARDS. We now will have a panel presentation by three

distinguished Virginians, the Honorable Henry Marsh, mayor of
Richmond; Michael Brown, who is field director for the branches of
the Virginia State Conference, NAACP; and the Honorable Doug
Wilder, Virginia State senator.

Our first speaker will be the mayor of Richmond, the Honorable
Henry Marsh.

TESTIMONY OF HON. HENRY MARSH, MAYOR OF RICHMOND,
VA.; MICHAEL BROWN, FIELD DIRECTOR FOR BRANCHES,
VIRGINIA STATE CONFERENCE, NAACP; AND HON. DOUG
WILDER, VIRGINIA STATE SENATOR
Mr. EDWARDS. Gentlemen, you are all welcome. And before

speak, I would like to yield to the gentleman from Virginia, Mr.
Butler.

Mr. BUTLER. Thank you, Mr. Chairman, I want to take this
opportunity to also welcome my colleagues. Senator Wilder, I was
there on that memorable day when Virginia elected him senator to
Virginia, which was very early, and he immediately made his
presence known, and a major contribution to our government since
that time. Mayor of the city of Roanoke, was elected to city council
when I was in Richmond-what'd I say, Roanoke? We've got a nice
mayor in Roanoke, too. The mayor of the city was elected to city
council there, so I have been able to follow the careers of these two
gentlemen for a long time. And I urge you to listen closely to what
they have to say.
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I was also a member of the general assembly for 10 years during
the experience of the Voting Rights Act, and we had a major
revision in our election laws in the State'of Virginia in 1969 and
1970, which removed many of the problems that we had in the
past. During that same period of time we disposed of the poll tax. I
have to admit, we, the Republicans were anxious to get rid of it,
but it took the courts and the others to do it, but we did get rid of
it.

We had the voting options where a whole lot of registration is
supposed to be easier. I was disturbed to read about Mr. Brown's
testimony that there are still areas of the State which we do not
seem to be getting the requirements of ample opportunity to regis-
ter to vote. But these provisions are things that it seems to me that
I, as a member of this committee, ought to examine more closely.
That's the reason I asked for this time to speak, not being a
member of this subcommittee. I had other commitments today, and
I Will quietly steal away sometime in the middle of this testimony,
but I don't want the panel to think that it's out of a lack of interest
or, Mr. Chairman, a lack of interest in the work of the subcommit-
tee, and I .appreciate the chance to be here.

Mr. EDWARDS. Mr. Butler, you always make a huge contribution.
As I said earlier, Mr. Butler was a member of this subcommittee
for a long time, and we miss his presence.

The first person to testify will be the Honorable Henry Marsh,
mayor of the city of Richmond.

Mr. MARSH. Thank you, Mr. Chairman, members of the subcom-
mittee, and Mr. Butler.

My name is Henry Marsh, and I am presently the mayor of
Richmond, Va.

Accompanying me today are the Honorable Douglas Wilder,
State senator from Virginia, representing Richmond, and Michael
Brown, the coordinator of branch and field activities for the Virgin-
ia State Conference of the NAACP.

I'm appearing today before the Subcommittee on Civil and Con-
stitutional Rights to voice my wholehearted support for the exten-
sion of the Voting Rights Act. Specifically, I support H.R. 3112, the
Rodino bill which would extend the preclearance provisions of the
act for 10 years and remedy the long history of conflicting interpre-
tation of section 2 of the act. The Rodino bill would clarify section
2, so that it permits an effects test rather than an intent test, in
order to prove voter discrimination.

Prior to the Supreme Court decision in Mobile v. Bolden, plain-
tiffs in voting rights cases could present a variety of factors to
show that a voting law had the effect of discriminating against
blacks. Should the intent standard prevail, however, it would be
extremely difficult to prove voter discrimination absent a confes-
sion of intent by a voter official. I support the extension of the
bilingual provisions of the act which are due to expire in 1985 so
that they are coterminous with the original provisions of the act.

I have held elective office in the State of Virginia for the last 16
years. I first ran for elected office in 1966 and gained a seat on the
nine-member Richmond City Council. In 1970, I was elected vice
mayor by my colleagues at the same time that Mayor Bliley was
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elected mayor, and I held that position until 1977, when I was
elected by the council to serve as mayor.

Had it not been for the Voting Rights Act, it is doubtful that I or
any other black person could be the mayor of Richmond, even
though Richmond has a substantial black voting population. Right
now it's at 51.5 percent. Because of my personal success, however,
and because of my length of public service, I would like to describe
the experiences of Richmond under the Voting Rights Act. In doing
so, Id like to highlight the problems black voters face in Virginia,
and the several reasons why the State of Virginia should continue
to meet the section 5 preclearance requirements of the act.

In 1966, Richmond was using at-large election schemes for all of
the nine seats on the city council. The city had used at-large
elections since 1948. In answer to the question about whether
blacks could be elected before the act, only one black since the
original election in 1948 had been elected, and that was in 1964,
when that black was endorsed by the white power organization.

In 1966, I was one of three blacks who ran for the council. We all
won seats, even though I ran as an independent candidate, and the
other black candidates were part of a predominately white well-
financed team. Two years later in 1968, the other two black candi-
dates lost, so that I was the only black member of the city council
at that time.

Richmond's black population during the period from 1966-1970
grew to 52 percent of the total population. Along with its growth
came a greater demand for representation in elective office. Voter
registration and education became a priority. Because of the elec-
tion of blacks to-the city council the voter registration was stimu-
lated as was the desire for better community services, schools, and
a more responsive government, became a reality.

Just as the enthusiasm grew in 1969, the mayor of Richmond
and a few members of the city council decided to compromise a
pending suit to annex portions of Chesterfield County, Virginia,
with the sole purpose of diluting the black vote. I knew that this
change was racially motivated, because the news accounts and
public statements during that period demonstrate the predominant
desire of the negotiators of this compromise was to acquire 44,000
additional white citizens for Richmond.

In explaining the need for the annexation compromise, Mayor
Phil Bagley was quoted at public events stating, "I don't want
niggers to take over the city." He said that on several different
occasions. Another indication of their intent was the fact that
Mayor Bagley and others who spearheaded the plan moved so
quickly that they sacrificed several benefits of expansion, such as
lucrative industrial sites, tax revenues, and utilities, in order to
gain 44,000 white voters by the 1970 elections.

In addition, the negotiations made no arrangements for schools
for the new citizens of Richmond, so the children had no place to
go.
, The leaders of the annexation movement failed to consult with
the city boundary expansion coordinator and with those of us on
the city council who were unlikely to agree with the plan. In fact,
we did not learn of the change, nor was it submitted to the Justice
Department until 1971, over a year after the annexation was adopt-
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ed, and after the 1970 city council elections. These elections took
place in clear violation of the Voting Rights Act.

I submit to the committee that had it not been for the annex-
ation of white voters, Walter Kenney, a black candidate for city
council in 1970, would have won. Election returns showed that
Kenney received a clear majority of votes in the old city bound-
aries. The Justice Department lodged an objection to the annex-
ation or sustained an objection which had been lodged by the black
citizens, but the decision was appealed to the district court and
finally the Supreme Court of the United States. After the 1970
elections, the Supreme Court enjoined all city council elections
until litigation was completed in 1977.

The city of Richmond was allowed to retain the annexed portions
of Chesterfield County, in view of the fact that the city had shifted
from at-large elections to single member districts as recommended
by the Justice Department. Since 1977, Richmond has a nine-
member city council, five of whom are black.

The point of my discussion of the Richmond annexation suit is to
demonstrate that despite the preclearance requirements of the
Voting Rights Act, the voting rights of blacks in Richmond were
abridged, diluted or otherwise violated for 7 years, because of the
determination of the preexisting government.

Some Virginia legislators will argue that my story about Rich-
mond is history, and that Virginia no longer needs preclearance.
While progress has been made it is very recent. Indeed, progress
came only because of the protections of the act, some 107 years
after the passage of the 15th amendment. Four years of the oppor-
tunity to effectively participate in the electoral process in the town
is hardly indicative of an act that has outgrown its usefulness.

Other sections of Virginia continue to benefit from the Voting
Rights Act. In the city of Petersburg, Va., for example, the city
government attempted to annex 14 square miles of the surrounding
area in 1970. The effect of the annexation would be to reduce the
percentage of the black population from 55 percent to 46 percent,
from a majority to a minority.

The annexation combined with the system of at-large elections
and a historical pattern of racial bloc-voting had the effect of
eliminating the opportunity for black representation. This change
was submitted to the Justice Department under section 5. The
Department interposed an objection; the city appealed their deci-
sion to the district court. The district court as well as the Supreme
Court agreed with the Justice Department.

The Department stated in their brief in Petersburg v. United
States.

In readopting the at-large election system in the context of a significant change
of population from black to white majority and simultaneously rejecting a proposed
ward system, the potential for an adverse and discriminatory voting effect has been
written into the Petersburg election law.

410 US 962, 35 L.Ed 2d, 93 SCT 144 (1973).
Petersburg now has ward rather than at-large elections. It has a

seven-member city council, and three of the council members are
black. And the number has fluctuated from three to four over the
past three elections.
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When one contrasts and examines the experiences of Richmond
and Petersburg under the Voting Rights Act, one has to conclude
that the Voting Rights Act provides the opportunity for blacks to
have a choice as to who represents them. Prior to the Voting
Rights Act, blacks in Petersburg and Richmond had no choice
because the at-large election schemes, racial bloc voting, discrimi-
natory annexation, precluded their right to participate effectively
in the electoral process.

Even though Richmond and Petersburg eventually adopted single
member or ward elections while blacks were a majority of the
population, blacks now comprise a majority of the council in Rich-
mond and a minority in Petersburg. The Voting Rights Act does
not guarantee proportional representation of blacks nor does it
require quotas. It serves as a deterrent to further discrimination.

Richmond and Petersburg are not indicative of the rest of the
State. As my colleague, Michael Brown of the NAACP, will attest,
there are large pockets of black voters throughout the State who
cannot effectively participate in the process because pre-1965 dis-
criminatory practices and schemes were grandfathered into the
Voting Rights Act.

The only way of remedying these schemes is to file suit in
Federal District Court under section 2 of the Voting Rights Act so
that these discriminatory election laws are eliminated and to bring
subsequent voting changes under the protection of section 5.

Norfolk, for example, continues to hold at-large city council elec-
tions, and until the last reapportionment dispute in the Virginia
legislature, had at-large representation in the house and the
senate. As Doug Wilder, the only black State senator in Virginia,
can explain, the 1981 reapportionment debate centered on single-
member district versus at-large representation for Norfolk. The
predominant incentive for adopting single-member districts was the
threat of a Justice Department objection. However, the State legis-
lature cannot control the election practices of the Norfolk City
Council. The victims of discrimination, black voters, must carry the
burden of proof and attempt to remove discriminatory at-large
elections.

Unfortunately, as a lawyer, I can attest to the fact that this kind
of litigation is very costly, and the rights of the victims can be
whittled away through the course of litigation. As a member of a
law firm which handles a number of civil rights cases, I know that
some of these cases take 10 years to wind their way through the
Federal courts and thousands of dollars that most black or His-
panics cannot afford. Most importantly, however, this is not the
way to treat a fundamental constitutional right, the right to vote.

Because litigation alone is not a reasonable alternative to section
5 preclearance, I must oppose legislation proposed by Representa-
tive Henry Hyde, H.R. 3198, which would permit preclearance only
if imposed by the court after a finding of pattern or practice of
voting rights abuse. While Representative Hyde's legislation does
provide for an effects test, the test only applies to laws enacted
after 1982. His bill deprives those of us in covered jurisdictions of
an expedited, fair, and effective administrative pre-clearance proce-
dure.
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Throughout the last century, Virginia's political leadership, the
elected leadership of Virginia has had many opportunities to
remove the legal barriers to equality. In most cases, however, they
maintain political structures that work to exclude blacks. The
Voting Rights Act serves as a necessary reminder that the right to
vote regardless of race, creed, and national origin is not an option;
it is a requirement of our Constitution.

I would like to make this statement a part of the record and
would be happy to respond to any questions.

[The complete statement follows:]
PREPARED STATEMENT OF HON. HENRY MARSH, MAYOR OF THE CITY OF RICHMOND

Mr. Chairman and members of the subcommittee, my name is Henry Marsh and I
am presently the Mayor of Richmond, Virginia. Accompanying me today are the
Hon. Doug Wilder, State Senator from Virginia, and Michael Brown, Coordinator of
Branch and Field Activities for the Virginia State Conference of the NAACP.

I am appearing today before the Subcommittee on Civil and Constitutional Rights
to voice my whole hearted support for the extension of the Voting Rights Act.
Specifically, I support H.R. 3112, the Rodino bill which would extend the pre-
clearance provisions of the Act for ten years and remedy the long history of
conflicting interpretation of section two of the Act. The Rodino bill would clarify
section 2 so that it permits an effects test rather than an intent test in order to
prove voter discrimination. Prior to the Supreme Court decision in Mobil v. Bolden,
plaintiffs.in voting ri hts cases could present a variety of factors to show that a
voting law had the efect of discriminating against blacks. Should the intent stand-
ard prevail however, it would be extremely difficult to prove voter discrimination
absent a confession of intent by a voter official. I support the extension of the
bilingual provisions of the Act which are due to expire in 1985 so that they are
coterminous with original provisions of the Act.

I have held elective office in the State of Virginia for the last 16 years. I first ran
for elected office in 1966 and gained a seat on the nine-member Richmond City
Council. In 1970 1 was elected Vice-Mayor by my colleagues on the Council and held
that position until 1977 when I was elected by the Council to serve as Mayor.

Had it not been for the Voting Rights Act it is doubtful that I or any other black
person could be Mayor of Richmond, even though Richmond has a substantial black
voting population. Because of my personal success, and because of my length of
public service, I would like to describe the experiences of Richmond under the
Voting Rights Act. In doing so, I'd like to highlight the problems black voters face
in Virginia and the several reasons why the &ate of Virginia should continue to
meet the Section 5 preclearance requirements of the Act.

In 1966 Richmond was uping at-large election schemes for all of the nine seats on
the city council. The city had used at-large elections since 1948. In 1966 1 was one of
three blacks who ran or the council, we all won seats even though I ran as an
independent candidate, and the other black candidates were part of a predominately
white well-financed team. Two years later the other two black candidates lost, so
that I was the only black member of the City Council.

Richmond's black population during the period from 1966-1970 grew to 52 percent
of the total population. Along with its growth came a greater demand for represen-
tation in elective office. Voter reistration and education became a priority. Because
of the election of blacks to the city council the voter registration was stimulated as
was the desire for better community services, schools, and a more responsive gov-
ernment, became a reality.

Just as the enthusiasm grew in 1969, the Mayor of Richmond and a few members
the city council decided to compromise a pending suit to annex portions of

'ehte.field County, Virginia with the sole purpose of diluting the black vote. I
'new that this change was racially motivated because the news accounts and public

statements during that period demonstrate the predominant desire of the negotia-
tors of the 1969 annexation settlement was to acquire 44,000 additional white
citizens for Richmond.

In explain, the need for the annexation compromise, Mayor Phil Bagley was
quoted at public events stating "I don't want niggers to take over the city." Another
indication of their intent was the fact that Mayor Bagley and others who spearhead-
ed the plan moved so quickly that they sacrificed several benefits of expansion such
as lucrative industrial sites, tax revenues, and utilities in order to gain 44,000 white
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voters by the 1970 elections. In addition, the negotiations made no arrangements for
schools for the new citizens of Richmond so the students had no place to go.

The leaders of the annexation movement failed to consult with the City Boundary
Expansion Coordinator and with those of us on the City Council who were unlikely
to agree with the plan. In fact, we did not learn of the change was not submitted to
the Justice Department until 1971 over a year after the annexation was adopted,
and after the 1970 City Council elections. These elections took place in clear viola-
tion of the Voting Righits Act. I submit to the committee that had it not been for the
annexation of white voters Waiter Kenney, a black candidate for city council in
1970 would have won. Election returns showed that Kenney received a majority of
votes in the old city boundaries. The Justice Department lodged an objection to the
annexation, but the decision was appealed to the District Court and finally the
Supreme Court of the United State. After the 1970 elections, the Supreme Court
enjoined all city council elections until litigation was completed in 1977.

The City of Richmond was allowed to retain the annexed portions of Chesterfield
County in view of the fact that the Cit had shifted from at-large elections to single
member districts as recommended by the Justice Department. Since 1977 Richmond
has a nine-member city council, five of whom are black.

The point of my discussion of the Richmond annexation suit is to demonstrate
that despite the preclearance requirements of the Voting Rights Act, the voting
rights of blacks in Richmond were abridged, diluted or otherwise violated for seven
years because of the determination of the pre-existing government. Some Virginia
legislators will argue that my story about Richmond is history, and that Virginia no
longer needs preclearance. While progress has been made, it is very recent. Indeed,
progress came only because of the protections of the Act, some 107 years after the
passage of the 15th Amendment. Four years of the opportunity to effectively partici-
pate in the electoral process in the town is hardly indicative of an Act that has
outgrown its usefulness.

Other sections of Virginia continue to benefit from the Voting Rights Act. In the
City of Petersburg, Virginia, for example the city government attempted to annex
14 square miles of the surrounding area in 1970. The effect of the annexation would
be to reduce the percentage of the black population from 55 percent to 46 percent
(from a majority to a minority.) The annexation combined with the system of at-
large elections and a historical pattern of racial bloc-voting had the effect of elimi-
nating the opportunity for black representation. This change was submitted to the
Justice Department under Section 5. The department interposed an objection, the
City appealed their decision to the District Court. The District Court as well as the
Supreme Court agreed with the Justice Department. The Department stated in
their brief in Petersburg v. United States:

". . . in readopting the at-large election system in the context of a significant
change of population-from black to white majority-and simultaneously rejecting a
p proposed ward system, thepotential for an adverse and discriminatory voting effect
has been written into the Petersburg election law." 410 US 962, 35 L.Ed 2d 93 SCT
144 (1973).

Petersburg now has ward rather than at-large elections. It has a seven member
city council, and three of the council members are black.

When one contrasts and examines the experiences of Richmond and Petersburg
under the Voting Rights Act, one has to conclude that the Voting Rights Act

provides the opportunity for blacks to have a choice as to who represents them.
rior to the Voting Rights Act, blacks in Petersburg and Richmond had no choice

because the at-large election schemes, racial bloc voting, discriminatory annexation,
precluded their right to participate effectively in the electoral process. Even though
Richmond and Petersburg eventually adopted single member or ward elections
while blacks were a majority, of the population, blacks now comprise a majority of
the council in Richmond and a minority in Petersburg. The Voting Rights Act does
not guarantee proportional representation of blacks nor does it require quotas. It
serves as a deterent to further discrimination.

Richmond and Petersburg are not indicative of the rest of the state. As my
colleague, Michael Brown of the NAACP will attest, there are large pockets of black
voters throughout the state who cannot effectively participate in the process be-
cause pre-1965 discriminatory practices and schemes were grandfathered into the
Voting Rights Act. The only way of remedying these schemes is to file suit in
federal district court under Section 2 of the Voting Rights Act so that these
discriminatory election laws are eliminated, and to bring subsequent voting changes
under the protection of section 5. Norfolk, for example, continues to hold at-large
city council elections, and until the last reapportionment dispute in the Virginia
legislature, had at-large representation in the House and the Senate. As Doug
Wilder, the only black state senator in Virginia can explain the 1981 reapportion-
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ment debate centered on single member district versus at-large representation for
Norfolk. The predominant incentive for adopting single member districts was the
threat of a Justice Department objection. However, the state legislature cannot
control the election practices of the Norfolk City Council. The victims of discrimina-
tion, black voters, must carry the burden of proof, and attempt to remove discrimi-
natory at-large elections.

Unfortunately, this kind of litigation is costly, and the rights of the victimized can
be withered away throughout the course of litigation. As a member of a law firm
which handles a number of civil rights cases. Know that some of these cases take
10 years to wind their way through the federal courts and thousands of dollars that
most blacks or hispanics cannot afford. Most importantly, however, this is not the
way to treat a fundamental constitutional right, the right to vote.

Because litigation alone is not a reasonable alternative to section 5 preclearance, I
must oppose legislation proposed by Rep. Henry Hyde, H.R. 3198 which would
permit preclearance only if imposed by the court after a finding of pattern or
practice of voting rights abuse. While Rep. Hyde's legislation does provide for an
effects test, the test only applies to laws enacted after 1982. His bill deprives those
of us in covered jurisdictions of an expedited, fair and effective administrative pre-
clearance procedure.

Throughout the last century Virginia's political leadership has had many opportu-
nities to remove the legal barriers to equality. In most cases, however, they main.
tain political structures that work to exclude blacks. The Voting Rights Act serves
as a necessary reminder that the right to vote regardless of race, creed, national
origin is not an option, it is a requirement of our Constitution.

Mr. EDWARDS. Thank you, Mayor Marsh. I believe we will ask all
members of the panel to deliver their statements first. And I
believe it is the wish of the panel that Mr. Michael Brown testify
next.

Mr. Brown, you are recognized. Without objection, all the state-
ments will be made a part of the record.

[The complete statement follows:]

PmARD STATEmENT Or MicHrl G. BROWN, COORDINATOR OF BRANCH AND
Fnaw AcTivmas, VIRGINIA STATE CONFzRENCE, NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORZD PEOPLE
Mr. Chairman and members of the Subcommittee. My name is Michael G. Brown

and I am the Coordinator of Branch and Field Activities of the Virginia State
Conference of the National Association for the Advancement of Colored People.

The Virginia State Conference of the NAACP is grateful that the Committee is
holding these hearings on the extension of the Voting Rights Act and we strongly
support H.R. 3112, the Rodino bill in its entirety.

The Voting Rights Act, which has been hailed as one of the most effective civil
rihts laws ever passed, has had a remarkable effect on the State of Virginia.

number of black elected officials in the state increased from 36 in 1970 to 126
in 1981. There are 3,599 elected officials in Virginia and progress has been slow, but
steady. The number of black registered voters has increased.

Mr. Chairman, I noted a few minutes ago that there has been some success in the
state as a direct result of the Voting Rights Act. I hasten to state that we still have
a long way to go since the State has a black population of 19 percent and in 1981,
only 4 percent of the more than 3,500 elected officials are black. This fact is a ma)or
reason why Virginia must remain a covered jurisdiction under an extended Voting
Rights Act with its preclearance provision intact.

Let me cite some examples why the Voting Rights Act is still needed with the
preclearance provision. Virginia's General Assembly recently completed the process
of redistricting and reapportionment. There is no black elected official out of the 10
Congressional Districts, although, Virginia did have a black Congressman in 1890
during Reconstruction. The State now has only I black Senator out of 40 state
senatorial districts, and a mere 4 delegates out of the 100 House of Delegates
Districts. Prior to the passage of the Voting Rights Act there were no black state
elected officials. All four of the black members of the House of Delegates were
elected since 1975 when the Voting Rights Act was last extended.

The NAACP is so concerned about the composition of the new House of Delegates
districts that it is in the process of filing a complaint -with the U.S. Department of
Justice. Our contention is that the new districts are unfairly drawn and have the
effect of fragmenting black political strength in some cities and counties.
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In formal statements submitted to the Justice Department, we have stated that

our objections to the new districts is due to the failure of the House of Delegates to
adopt single member districts for the Cities of Richmond and Norfolk. These two
major Virginia cities-Richmond (51 percent black) and Norfolk (35 percent black)-
prior to redistricting, had five and one-half and seven delegates respectively. As a
result of population loss, their delegate strength will be reduced to four and five
respectively, thereby reducing the chances of a black being elected to office.

Three of the four blacks presently serving in the House of Delegates are from
Richmond and Norfolk and they represent 3 percent of the State's 19 percent black
population. Without the Voting Rights Act, the possibility of these blacks being re-
elected to the House of Delegates is tenuous, at best.

The failure of the House to have single-member districts for the cities of Ports-
mouth, Chesapeake, Virginia Beach, Hampton and Roanoke, is also a reason for
NAACP opposition to the redistricting plan. If single-member districts were adopted
for those cities, blacks could have a greater influence in the election outcome of the
several districts. In the City of Portsmouth, which is 45 percent black and entitled
to two delegates, blacks could elect a black delegate under a single-member district
plan. In Hampton, a black could possible be elected, and in other cities, blacks could
undoubtedly affect the outcome of elections.

The U.S. Supreme Court, in Howell v. Mahan, ruled that the State could justify
the need to respect political jurisdictions in redistricting; however the Court did not
state that delegates within those jurisdictions could not be elected from single-
member districts. Therefore, it is the NAACP's position that the cities and counties,
entitled to more than one delegate, could be divided into single-member districts
thereby increasing the opportunity for representation from minority group mem-
bers.

In NAACP comments to the Justice Department, it points out that there is more
than a 26 percent overall deviation from the ideal district population-more than
what the Supreme Court said is a tolerable limit (some 10 years ago, Virgina sets its
deviation at 16.5 percent). It is our position that the "one man, one vote" principle
transcends the argument for maintaining the sanctity of political boundaries. Fur-
ther, we believe that an overall percent of deviation that great has the effect of
diluting the potential voting strength of some districts.

The NAACP's main objection to the redistricting process used for the state
senatorial districts is that the lines for the two districts were drawn North and
South in Norfolk splitting the black community, thereby diluting its political
strength. An amendment offered on the Senate floor to change the line from a
North-South line to a East-West line was overwhelmingly defeated, because as one
Senator said:

"In Virginia, we traditionally draw lines North-South." If an East-West line had
been drawn, the Southern Senatorial District would have been more than 50 per-
cent black and a black could possibly have been elected to the Senate Chamber to
join the lone black Senator in that august body of 40.

You can see, Mr. Chairman and members of the Subcommittee, that we, in
Virginia, have just begun to fight the battle of redistricting. Several cities with
single-member districts and 94 of the State's 95 counties must redistrict as a result
of the 1980 Census. Five of those counties are 50 percent black or higher and blacks
govern only two of them. Two of the three cities within the 40-percent range have
only one black each on the City Council and the other city has three. Of the six
cities with 30 percent black population, all but one (Martinsville) has a black on its
City Council. There are other counties within the 40 percentile. Four of those
counties have no blacks on the board of supervisors; five with just one black on the
board and one with three blacks. There are 13 counties that fall within the 30-plus
percentile and 9 of those counties have no blacks as county elected officials.

If we, in Virginia, did not have Section 6 of the Voting Rights Act to require those
counties to submit their redistricting plans for preclearance, it is our considered
judgment that the picture of political participation I have presented here today
would be extremely bleak indeed and that blatant and innovative methods of
manipulating the election system and diluting the black vote, reminscent of post-
Reconstruction, would be used. Without Section 5 coverage, Mr. Chariman, the most
fundamental right that a citizen can have would be relegated to the costly, time-
consuming litigative process instead of use of an administration remedy obtainable
within 120 days. My organization, and others, I daresay, would find it an impossible
burden to challenge every unfair redistricting plan or election change in court. We
must retain this important section in the Voting Rights Act to do the job that the
14th and 16th amendments were supposed to do.

Since 1975, there have been 2,03 voting changes in Virginia submitted to the
Justice Department under Section 5 of the Act. Three of the changes have been
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objected to-annexation In Lynchburg, staggered terms in Gretna and a decrease In
the number of council members in Hopewell. When the Hopewell City Council, in
1980, decided to decrease the number of council members from seven to five, the
Justice Department stated it would consider accepting the decision providing the
city instituted a ward system. In this instance, as in others, the Voting Rights Act
served as a deterrent to an election change that would have diluted the black vote.

You may ask why there have been so few objections to changes proposed by local
subdivisions? My response, Mr. Chairman is that Section 5 covers electoral changes
only; it does not cover discriminatory, practices which existed prior to 1965. Those
pre-existing discriminatory practices were "grandfathered" into Section 5. Virginiais full of discriminatory practices which were in place at the time Section 5 was
passed. For example, the at-large system in place in Norfolk was a successful post-
Reconstruction effort which diluted the black vote. Also, the City of Emporia which
is 40 percent black, in 1964, changed its method of electing people at-large all at the
same time to an at-large staggered term system. The City of Franklin changed from
a system where its council was elected at one time to a staggered term in 1962.
Franklin is 55 percent black. The City of Portsmouth, which is 45 percent black, in
1960 decided to have staggered terms for its city council. Emporia has 1 black
elected official and Franklin has 1. Portsmouth has had two elected city council
officials; however, just last year, five black candidates ran in the city and all lost.
These are some examples to underscore our contention that it is under Section 2 of
the .Act that we must seek to eliminate these preexisting practices. Section 5 is
essential to monitor changes-to keep the plight of blacks from worsening by
monitoring jurisdictions which have demonstrated their willingness to discriminate
against blacks.

Mr. Chairman, let me cite some additional examples of why the Voting Rights Act
is still needed in Virginia:

1. A number of registrars are unwilling to establish additional temporary loca-
tions for registration. In Waynesboro, the local NAACP branch put in a timely
request for temporary registration site, to be 'informed by the General Registrar
that if she went to the requested shopping center, she would be discriminating
against shoppers at the other shopping center. The registrar further indicated that
if anyone wanted to register they could do so at City Hall "since everyone is in City
Hall at least once a month anyway." The registrar's husband is the chairman of the
local electoral board.

2. In the County of Nottoway (39 percent black) where the Central Office for
registration is in a different jmrt of the County, the local NAACP requested the
registrar to establish a tempor, iry site in the two towns that were preparing for a
town council election in 1980. The request was denied by the Registrar who in-
formed.branch officials that she had been to one of the towns back in 1956 and she
did not register that many people there then. A black was running for one of the
council seats and lost by a thin margin in the town of Blackstone which is 43
percent black.

8. In Caroline County which is 43 percent black, the local NAACP branch report-
ed that.the General Registrar is negative and indifferent and does not demonstrate
a willingness to assist prospective registrants, especially blacks.

4. In Hanover County, which is 13 percent black, the local NAACP branch reports
that the request of the Hanover Civic Association to have a black deputized as an
Assistant registrar was denied.

5. In Pulaski County, our local branch reported that the registrar is unwilling to
register voters at places other than her office because she feels that "if people are
interested enough, they will come to the office."

6. In Mathews County, the General Reistrar's office is located in the Mathews
Furniture store. There is no identifying sign outside or inside the store to indicate
that persons may register there. The registrar's office is in the back of the store and
the storeowner is the registrar.

7. In Southampton County, which is 48 percent black, the General Registrar's
office is located next door to the sheriff's office.

8. In Mecklenburg County (40 percent black), the Registrar's office is in a sporting
goods store.

It is hardly coincidental that a number of registrar's offices have so signs on the
outside of buildings to indicate where the registrar is located; yet many of these
same locations have signs indicating the offices of the Clerk of the Court and the
County Treasurer.

Other practices and problems connected to the electoral process include:
1. There are only 2 black registrars out of a total of 136 in the State of Virginia.
2. Of the 186 local electoral boards, not I has a black majority.
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3. There are few assistant or deputy registrars and even fewer blacks serve on the
136 local electoral boards.

4. Most registrars, after purging the rolls, use the single option of posting the
names at the courthouse and do not publish the names in a newspaper of general
circulation within the jurisdiction.

5. Although the registrar is required to mail a notice to the last known address of
the person purged from rolls, failure to mail such notice does not affect the validity
of the purge.

6. There are 17 cities and counties where the General Registrar's office is open
only 1 day a week and 9 of them are located in cities or counties that are at least 25
percent black or higher. Seven of those cities or counties have only one black
elected official; one county has two and the other county has none.

7. There are only four counties that are 33 percent black or higher and the
registrar's office is open only 2 days per week. Three of the four counties have only
one black elected official.

A major problem in the State is that most registrar's offices in cities and counties
are open only 1 or 2 days a week during working hours and some of these are closed
during the normal lunch hour.

In Greenville County, which is 57 percent black, and the City of Emporia (40
percent black), the registrar's office is closed even during some regularly scheduled
hours. Both locations are open only 1 day per week.

There also remains the problem of securing the ballot. Let me cite one example:
In Greenville County, a black man who was hospitalized, applied for an absentee
ballot in the 1980 Presidential election. The form was completed and mailed, yet no
ballot was received. After leaving the hospital the man inquired why he failed to
receive a ballot and was told by the registrar that a ballot had been mailed to him.
When he asked to be shown the receipt for proof of mailing, he was told the receipt
was inadvertently placed in the registrar's package of cigarettes and thrown away.

Mr. Chairman and members of the Subcommittee, there is no doubt that there s
still a need for the Voting Rights Act in Virginia. Practices and procedures in local
government subdivisions and entities, as well as on a state level, leave much to be
desired. There is need for increased representation of black elected officials at the
state level because they have a larger than usual impact on local communities.

In my State of Virginia, there are two methods of appointing school board
members. The local governing bodies appoint school board members and secondly,
local circuit court judges appoint school electoral boards who are then authorized to
fill vacancies on the school board.

Circuit court judges also appoint local electoral boards, which, in turn, hire the
registrars. I have recited this litany of relationslips, Mr. Chairman so that the
Committee can get a grasp of the far-reaching implications of the lack of or token
representation of blacks in the total electoral process.

In Greenville County, which is 57 percent black, there is only one black on the
board of supervisors in a 60-percent black school system and only two blacks have
ben appointed to the six-member school board by the four-member board of super-
visors.

In Prince Edward County, only two blacks have been appointed to the eight-
member school board and the school system is more than 70 percent black. The
County has a 39-percent black population.

In Southampton County, only one black serves on the school board in a school
system that is more than 60 percent black and a county where 48 percent of the
population is black. School board appointments are made by school electoral boards.

Only one black serves on the Nottoway school board in a county which is 39
percent black.

Yes, Virginia has come a long way, but it still has problems which justify cover-
age under the Voting Rights Act. Many of the 41 cities have at-large elections
coupled with staggered terms and blacks are few in a number on those city councils,
yet are high in percentage of the city population.

In closing, Mr, Chairman, the Voting Rights Act has been an important instru-
ment for increasing black political representation and participation in Virginia, but
as long as the leading aily newspapers in Richmond remind people in editorials
about the importance of voting because if blacks control city councils they will do
the redistricting; as long as Mayor Marsh and four other members on the Council
are black and are referred to as "King Henry' and his puppets, then the Voting
Rights Act is needed intact. As long as Virginia has the lowest number of black
elected officials of any of the other Southern State. that ae fully covered under the
Act and ranks next to the bottom of Southern states that are partially covered, then
the Voting Rights Act is needed intact
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Mr. Chairman, and members of the Subcommittee, please do not allow the "good
ole boys" to turn back the clock and the calendar to the "good ole days" which, in
turn, were dark days for blacks in Virginia.

Thank you, Mr. Chairman and members of the Subcommittee, for this opportuni-
ty to be heard. We urge you to vote in support of the Rodino bill to extend the
Voting Rights Act for an additional 10-year period.

Mr. BROWN. Mr. Chairman, members of the subcommittee, and
Congressman Butler, my name is Michael Brown. I'm coordinator
of branch and field activities for the Virginia State Conference of
the National Association for the Advancement of Colored People.

The Virginia State Conference of the NAACP is grateful that the
committee is holding hearings on the extension of the Voting
Rights Act, and we strongly support H.R. 3112, the Rodino bill, in
its entirety.

The Voting Rights Act, which has been hailed as one of the most
effective civil rights laws ever passed, has had a remarkable effect
on the State of Virginia.

The number of black elected officials in the State increased from
36 in 1970 to 126 in 1981. There are 3,599 elected officials in
Virginia, and progress has been slow but steady. The number of
black registered voters has increased.

Mr. Chairman, I noted a few minutes ago that there has been
some success in the State as a direct result of the Voting Rights
Act. I hasten to state that we still have a long way to go since the
State has a black population of 19 percent, and in 1981 only 4
percent of the elected officials are black. This fact is a major
reason why Virginia must remain a covered jurisdiction under an
extended Voting Rights Act with its preclearance provision intact.

Let me cite some examples why the Voting Rights Act is still
needed with the preclearance provision. Virginia's General Assem-
bly recently completed the process of redistricting and reapportion-
ment. There is no black elected official out of the 10 congressional
districts, although Virginia did have a black Congressman in 1890
during Reconstruction. The State now has only one black senator
out of 40 state senatorial districts and a mere four delegates out of
the 100 house of delegates districts. Prior to the passage of the
Voting Rights Act, there were no black State elected officials. All
four of the black members of the house of delegates were elected
since 1975 when the Voting Rights Act was last extended.

The NAACP is in the process of filing a complaint with the
Department of Justice, contending that the new districts are un-
fairly drawn and have the effect of fragmenting black strength in
some cities and counties. The house of delegates failed to adopt
singlemember districts for the cities of Richmond and Norfolk.
These major Virginia cities-Richmond, 51 percent black; Norfolk,
35 percent black-both of these had, prior to redistricting, five and
a half and seven delegates respectively. As a result of the popula-
tion loss, these delegate strengths willbe reduced to four and five
respectively. This will reduce the chances of blacks being elected to
office.

There black individuals have been elected to the house of dele-
gates from Richmond and Norfolk, and they represent 3 percent of
the State's 19-percent black population. Nearly 20 percent of the
population resides in those two cities.

83-679 0 - 82 - 25 (pt.1)
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Without the Voting Rights Act, the probability of these blacks
being reelected to the house of delegates is tenuous at best. Single'
member districts were adopted for Chesapeake, Portsmouth, Vir-
ginia Beach, Hampton, and Roanoke. Blacks could have a greater
influence in the election outcomes of several districts.

In the NAACP comments to the Justice Department, we point
out that there is more than 26 percent overall deviation from the
ideal district population, more than what the Supreme Court set as
a tolerable limit. Some 10 years ago, Virginia set its deviation at
16.5 percent.

It is our position that the one-man, one-vote principle transcends
the argument for maintaining the sanctity of political boundaries.
Further, we believe that an overall percent of deviation that great
has the effect of diluting the potential voting strengths of some
districts.

Where State senatorial districts are concerned, in Norfolk the
lines were drawn north and south, splitting the black community.
An amendment offered on the senate floor to change the line from
a north-south line to an east-west line was overwhelmingly defeat-
ed, because as one senator said, "In Virginia, we traditionally lines
north and south." If an east-west line had been drawn, the south-
ern senatorial district would have been more than 50-percent
black, and a black could possibly have been elected to the State
senate chamber to join the lone black State senator in that August
body.

You can see, Mr. Chairman and members of the subcommittee,
that we in Virginia have just begun to fight the battle of redistrict-
ing. Several cities with single-member districts and 94 of the
State's 95 counties must redistrict as a result of the 1980 census.
Five of those counties are 50 percent black or higher, and blacks
only govern two of them.

Two of the three cities within the 40-percent range have only one
black each on the city council, and the other city has three. Of the
six cities with 30 percent black population, all but one, Martins-
ville, has a black on its city council.

There are other counties within the 40th percentile. Four of
those counties have no black on the Board of supervisors, five with
just one black on the board, and one with three. There are 13
counties that fall within the 30-plus percentile, and 9 of those
counties have no blacks as county elected officials.

If we in Virginia did not have section 5 of the Voting Rights Act
to require those counties to submit their redistricting plans for
preclearance, it is our considered judgment that the picture of
political participation I have presented here today would be ex-
tremely bleak indeed and that blatant and innovative methods of
manipulating the election system and diluting the black vote, remi-
niscent of post-Reconstruction, would be used.

Without section 5 coverage, Mr. Chairman, the most fundamen-
tal right that a citizen can have would be relegated to the costly,
time-consuming litigative process instead of use of an administra-
tive remedy obtainable within 120 days. My organization and
others, I daresay, would find it an impossible burden to challenge
every unfair redistricting plan or election change in court. We
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must retain this important section in the Voting Rights Act to do
the job that the 14th and 15th amendments were supposed to do.

Since 1975, there have been 2,039 voting changes in Virginia
submitted to the Justice Department under section 5 of the act.
Three of the changes have been objected to-annexation in Lynch-
burg, staggered terms in Gretna, and a decrease in the number of
council members in Hopewell. When the Hopewell City Council in
1980 decided to decrease the number of council members from
seven to five, the Justice Department stated it would consider
accepting the decision, providing the city instituted a ward system.
In this instance, as in others, the Voting Rights Act served as a
deterrent to an election change that would have diluted the black
vote.

You may ask why there have been so few objections to changes
proposed by local subdivisions? My response, Mr. Chairman, is that
section 5 covers electoral changes only; it does not cover discrimi-
natory practices which existed prior to 1965. Those preexisting
discriminatory practices were "grandfathered" into section 5. Vir-
ginia is full of discriminatory practices which were in place at the
time section 5 was passed. For example, the at-large system in
place in Norfolk was a successful post-Reconstruction effort which
diluted the black vote.

Also, the city of Emporia which is 40 percent black, in 1964,
changed its method of electing people at-large all at the same time
to an at-large staggered term system. The city of Franklin changed
from a system where its council was elected at one time to a
staggered term in 1962. Franklin is 55 percent black. The city of
Portsmouth, which is 45 percent black, in 1960 decided to have
staggered terms for its city council. Emporia has one black elected
official and Franklin has one. Portsmouth has had two elected city
council officials; however, just last year, five black candidates ran
in the city and all lost.

These are some examples to underscore our contention that it is
under section 2 of the act that we must seek to eliminate these
preexisting practices. Section 5 is essential to monitor changes-to
keep the plight of blacks from worsening by monitoring jurisdic-
tions which have demonstrated their willingness to discriminate
against blacks.

Mr. Chairman, let me cite some additional examples of why the
Voting Rights Act is still needed in Virginia:

One, a number of registrars are unwilling to establish additional
temporary locations for registration. In Waynesboro, the local
NAACP branch put in a time request for temporary registration
site, to be informed later by the general registrar that if she went
to the requested shopping center, she would be discriminating
against shoppers at the other shopping center. The registrar fur-
ther indicated that if anyone wanted to register they could do so at
city hall "since everyone is in city hall at least once a month
anyway." The registrar's husband is the chairman of the local
electoral board.

Two, in the county of Nottoway, 39 percent black, where the
central office for registration is in a different part of the county,
the local NAACP branch requested the registrar to establish a
temporary site in the two towns that were preparing for a town
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council election in 1980. The request was denied by the registrar
who informed branch officials that she had been to one of the
towns back in 19,56 and she did not register that many people there
then. A black was running for one of the council seats and lost by a
thin margin in the town of Blackstone which is 43 percent black.

Three, in Caroline County, which is 43 percent black, the local
NAACP branch reported that the general registrar is negative and
indifferent and does not demonstrate a willingness to assist pros-
pective registrants, especially blacks.

Four, in Hanover County, which is 13 percent black, the local
NAACP branch reports that the request of the Hanover Civic
Association to have a black deputized as an assistant registrar was
denied.

Five, in Pulaski County, our local branch reported that the regis-
trar is unwilling to register voters at places other than her office,
because she feels that "if people are interested enough, they will
come to the office."

Six, in Mathews County, the general registrar's office is located
in the Mathews Furniture store. There is no identifying sign out-
side or inside the store to indicate that persons may register there.
The registrar's office is in the back of the store and the store owner
is the registrar.

Seven, in Southampton County, which is 48 percent black, the
general registrar's office is located next door to the sheriff's office.

Eight, in Mecklenburg County, 40 percent black, the registrar's
office is in a sporting goods store.

It is hardly coincidental that a number of registrar's offices have
no signs on the outside of buildings to indicate where the registrar
is located; yet many of these same locations have signs indicating
the offices of the clerk of the court and the county treasurer.

Other practices and problems connected to the electoral process
include:

One, there are only 2 black registrars out of a total of 136 in the
State of Virginia;

Two, of the 136 local electoral boards, not 1 has a black majority;
Three, there are few assistant or deputy registrars who are

black, and even fewer blacks serve on the 136 local electoral
boards;

Four, most registrars, after purging the rolls, use the single
option of posting the names at the courthouse and do not publish
the names in a newspaper of general circulation within the juris-
diction;

Five, although the registrar is required to mail a notice to the
last known address of the person purged from rolls, failure to mail
such notice does not affect the validity of the purge;

Six, there are 17 cities and counties where the general registrar's
office is open only 1 day a week and nine of them are located in
cities or counties that are at least 25 percent black or higher.
Seven of those cities or counties have only one black elected offi-
cial; one county has two and the other county has none.

Seven, there are only four counties that are 33 percent black or
higher, and the registrar's office is open only 2 days per week.
Three of the four counties have only one black elected official.
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A major problem in the State is that most registrar's offices in
cities and counties are open only 1 or 2 days a week during work-
ing hours and some of these are closed during the normal lunch
hour.

In Greenville County, which is 57 percent black, and the city of
Emporia, 40 percent black, the registrar's office is closed even
during some regularly scheduled hours. Both locations are open
only 1 day per week.

There also remains the problem of securing the ballot. Let r
cite one example: In Greenville County, a black man who was
hospitalized, applied for an absentee ballot in the 1980 Presidental
election. The form was completed and mailed, yet no ballot was
received. After leaving the hospital, the man inquired why he
failed to receive a ballot and was told by the registrar that a ballot
had been mailed to him. When he asked to be shown the receipt for
proof of mailing, he was told the receipt was inadvertently placed
in the registrar s package of cigarettes and thrown away.

Mr. Chairman and members of the subcommittee, there is no
doubt that there is still a need for the Voting Rights Act in
Virginia. Practices and procedures in local government subdivi-
sions and entities, as well as on a State level, leave much to be
desired. There is need for increased representation of black elected
officials at the State level because they have a larger than usual
impact on local communities.

In my State of Virginia, there are two methods of appointing
school board members. The local governing bodies appoint school
board members and second, local circuit court judges appoint
school electoral boards who are then authorized to fill vacancies on
the school board.

Circuit court judges also appoint local electoral boards, which, in
turn, hire the registrars. I have recited this litany of relationships,
Mr. Chairman, so that the committee can get a grasp of the far-
reaching implications of the lack of or token representation of
blacks in the total electoral process.

In Greenville County, which is 57 percent black, there is only
one black on the board of supervisors, in a 60-percent black school
system, and only two blacks have been appointed to a six-member
school board.

We are presently in Federal district court suing that school
system over its testing procedures, which we claim has a discrimi-
natory effect.

In Prince Edward County, only two blacks are appointed to the
eight-member school board, and their school system is more than
70 percent black. And the county has a 39-percent black popula-
tion.

In Southampton County, only one -black serves on the school
board in a school system that is more than 60 percent black and a
county where 48 percent of the population is black. School board
appointments are made by the school electoral board.

The same thing applies in the County of Nottoway.
Yes, Virginia has come a long way, but it still has problems

which justify coverage under the Voting Rights Act. Many of the
41 cities have at-large elections coupled with staggered terms and
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blacks are few in number on those city councils, yet are high in
percentage of the city's population.

In closing, Mr. Chairman, the Voting Rights Act has been an
- important instrument for increasing black political representation

and participation in Virginia. But, as long as the leading daily
newspapers in Richmond remind people in editorials about the
importance of voting because if blacks control city councils, they
will do the redistricting; as long as Mayor Marsh and four mem-
bers on city council are black and are referred to as "King Henry"
and his puppets, then the Voting Rights Act is needed. As long as
Virginia has the lowest number of black elected officials of any of
the other Southern States that are fully covered under the act, and
ranks next to the bottom of Southern States that are partially
covered, then the Voting Rights Act is needed intact.

Mr. Chairman and members of the subcommittee, please do not
allow the good old boys to turn back the clock and the calendar to
the good old days, which were dark days for blacks in Virginia.

Thank you, Mr. Chairman and members of the subcommittee, for
this opportunity to be here. I urge you to vote in support of the
R116diho bilt--extend the Voting Rights Act for an additional 10-
year period.

Mr. EDWARD-s. Thank you-very much, Mr. Brown.
We will hear from Senator Doug Wilder.
Mr. WILDER. Thank you, Mr. Chairman and members of the

subcommittee.
My name is Doug Wilder and I am currently serving as State

senator from the 9th senatorial district in Virginia. In 1969, I was
elected at-large to represent the city of Richmond, and now repre-
sent the eastern portion of the city. I have the dubious distinction
of being the only black senator in the Virginia Legislature, and its
first black member since Reconstruction.

It is most important that we address you on this issue that is an
essential element of full voter participation in Virginia, the Voting
Rights Act of 1965.

Virginia, as you know well, is one of the 22 States covered in all
the provisions in the Voting Rights Act. I urge the members of this
committee to extend the act, so that the preclearance provisions
continue to-apply for another 10 years, as recommended by H.R.
3112, a bill introduced by your chairman. -

The Voting Rights Act has not only assisted the effort to discon-
tinue discriminatory election practices; it has served as an effective
deterrent to such practices.

I can assure this committee that the required submission of all
voting qualifications, prerequisites to voting, or voting standards,

practices, or procedures to the U.S. Department of Justice or the
.S. District Court for the District of Columbia is a simple but fair

enforcement scheme that deters egregious as well as invidious vio-
lations of the 15th amendment in the State of Virginia.

-This-deterrent is still necessary in order to remove the vestiges
of racism and white supremacy which are the principal basis for
underrepresentation of blacks in elected office in the Common-
wealth.

I think, in answer to Mr. Washington's question earlier, Con-
gressman Bliley did not touch on that as such, but unless you go
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back to what the need for the act was, and understand what the-
need for the act was-white supremacy and the underrepresenta-
tion of blacks in the Commonwealth of Virginia-you can't cut that
any other wa s

ts a fact. ts a faith accompli.
And as Mr. Brown has indicated, there is no need to say:
"Well, it happened then, but so what. You guys have come a long

way. Look what you've done. You've come so far that it's amazing,
in such a short period of time."

In 1971, pursuant to the 1970 census, the State legislature began
reapportionment.

Prior to the 1971 redistricting, all of the senators were elected at-
large from the city of Richmond and the city of Norfolk. Because of
the population growth and the desire for consistency, the senate
agreed to adopt single-member districts for these cities. The senate
created three districts for Norfolk, as their population required it,
and two for Richmond.

My colleague from Richmond, Senator Willey, who has been a
member of that body for going on 30 years, had previously been
reluctant to go along with single-member districts. But inasmuch
as he had been prevailed upon by the chairman of the committee
and the chairman of the subcommittee, to show that this was an
inconsistent position, that Norfolk and Richmond were being treat-
ed differently and there was no reason to continue to treat them
differently, he relented.

I agreed-the two of us agreed, and the three Norfolk senators
objected.

Now, the reapportionment plan was submitted to the Justice
Department, as required under section 5 of the act. The Justice
Department objected, because of the configuration of the three
Norfolk districts.

If you had looked at them, you would have seen why they would
have objected. One was called "Porkchop." Another one was called
"Sirloin." And the other one was called something in between.

Upon the explanation by the committee, the Department with-
drew its original objection and the plan was approved by the Jus-
tice Department.

This revised plan, in my judgment, would certainly have permit-
ted a black senator to have been elected from Norfolk. My col-
league in the house at the time, the Honorable William P. Robin-
son, who is since deceased, who was elected at the same time I was,
in 1969, had indicated that he was preparing to run for that seat.

But Norfolk was not allowed to retain single-member districts,
because a suit was brought declaring that apportionment unconsti-
tutional.

In Howell v. Mahan, a former lieutenant governor and guberna-
torial candidate on so many occasions, Henry Howell-a good
friend of mine, but misguided in these things, as I say to him-
alleged that the city of Norfolk was unconstitutionally split into
three districts.

The issue, however, was the assignment of approximately 36,700
naval personnel to the 5th senatorial district, who were homeport-
ed at the U.S. Naval station in Norfolk. Although they were count-
ed on the official census tracts and stationed at Norfolk, 18,000 of
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these military personnel lived outside the 5th district, but within
the Norfolk and Virginia branch areas.

Because of the resulting malapportionment, the Federal District
Court in the District of Columbia established one multi-member
district composed of the 5th, 6th, and 7th districts, encompassing
Norfolk and a portion of Virginia Beach.

The Supreme Court said that to the extent that the military
personnel were not properly accounted for, single-member districts
should not be allowed.

Thus, the elections were held in 1971, on an at-large basis.
Once again, during the 1981 reapportionment debate, Norfolk

was the focus of the senate. Because the rest of the State had
single-member districts in the senate, consistency again required
that the Virginia General Assembly award single-member districts
to Norfolk.

Between 1970 and 1980, two important developments emerged.
First, the population decreased from 307,951 in Norfolk to

267,000 people; and the percentage of blacks increased from ap-
proximately 35 percent to 37 percent. Second, the Federal Govern-
ment clarified the means of counting naval personnel, for the
purposes of redistricting, as far as that city was concerned.

Unlike the 1971 debate, I had a more active role in the 1981
senatorial reapportionment. I am presently a member of the senate
privileges and elections committee, which has jurisdiction over
reapportioning.

The committee held hearings on the question of how Norfolk
should be divided, and invited public witnesses. Although Norfolk
is 37 percent black, the committee had submitted a redistricting
proposal for Norfolk to the full senate, without the input of the
black community, despite assurances from our good friend and
senator and colleague on the committee, Senator Joseph T. Fitz-
patrick, to the contrary.

Nevertheless, the committee decided to divide the districts by
drawing a north/south-type boundary.

This type of apportionment had the effect of splitting the black
community so that 38 percent is in one district and 31 percent is in
another. Although I opposed this plan and offered amendments in
committee and on the senate floor, recommending the adoption of
an east/west district plan, I was resoundingly defeated each time.

It would be the understatement of the century to say that it was
the intent of the architects of the north/south plan to undermine
the creation of a black senatorial seat.

For instance, they said:
Let's have a north/south plan as a fallback position. What we really want,

however, is an at-large election. If the Justice Department objects to the at-large
election, we will have this north/south plan. This is what the people really want.

When these people came before our committee-these people
who said they wanted this-ostensibly the black leadership in Nor-
folk, who came before the public hearing in Norfolk, through the
NAACP, who said they did not want an at-large, but wanted single-
member districts, east/west, that never got into the gristmill.

When the members of the Old Dominion Bar Association, a
predominantly black organization in the Commonwealth of Virgin-
ia, appeared before the committee, they said the same thing.
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The only black member of the city council came before the
privileges and elections committee and said:

I'm opposed to the north/south plan because that dilutes our strength. I would
much prefer that we had an at-large situation, because if you put us in a north/
south situation, with 31 percent here and 38 percent here, we lose the effect of our
58 percent, which would have been in one district.

I asked him, did he have any input. And then I asked him a
series of questions. I asked him-he's a member of the clergy and a
black member of city council-I said: "Reverend- Green, let me ask
you this question. How many blacks have you ever had serving on
the city of Norfolk City Council, at any one given time in history?"

He said, "One."-
"Have you ever had any black member of the senate from the

city of Norfolk in Virginia?""No."
"Have you ever had more than one black in a city the size of

Norfolk"-which had about 93,000 black people at this time-"serv-
ing more than one at a time in the city council or in the house of
delegates?"

The answer was no.
"How many constitutional officers do you have?"
"Five."
"Are any of them black?"
"None."
"Can you tell us what the reason could be for that? Is it that you

people are lazy? Is it that you people don't want? Is it that you
people cannot maximize?"

"No."
Our friends countered that by saying: "We've had the black man

who was elected to the house of delegates lead the ticket one time.
He came in second one time."

And yet, they did not tell you that the six blacks who also were
serving in the house of delegates received the endorsement of that
black organization, that was accountable for that one person being
elected.

So the tradeoff is very, very poor.
Yes, we will massively get behind one black out of seven. And

that's what they had in the city of Norfolk.
The architects of the plan have said one thing. When the reap-

portionment plan came to the floor of the senate, the senators from
Norfolk offered an amendment to revise the privileges and elec-
tions committee bill, and to maintain multimember districts for
Norfolk.

The majority leader of our senate, Hunter B. Andrews, opposed
the amendment. I want to make it clear, he does not favor single-
member districts. But because the Justice Department would reject
at-large systems for Norfolk, because it would clearly diminish
black voting strength-and it was carried in all of the newspapers
and was very widely heralded in the Washington Post, Andrews
said:

As surely as we send this bill there to the Justice Department for approval, it
should have to be rejected because any clear evaluation would show that the
possibilities of any black to be elected to the senate in Norfolk have not only been
diluted, but almost destroyed.
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And it got wide coverage.
The north/south plan that I described passed in the house and

was approved by the Governor.
Now, I have joined with the NAACP and other black civic orga-

nizations to ask the Justice Department to oppose this plan.
I urge this committee to extend the Voting Rights Act. Anyone

who has had a fleeting familiarity with Virginia politics knows
that it has had an inglorious past. The use of devices such as the
poll tax and blank paper registration made it impossible for blacks
and some poor whites to effectively participate in the election
process.

What painstaking gains we have made will find their basis rest-
ing in quicksand if they are abandoned now.

The current climate is such that Federal regulation in any field
is considered by some to be an intrusion on States' rights.

However, the Voting Rights Act is not just another Federal
regulation or law. It is a means of extending to racial and ethnic
minorities the unfettered rights that most white people have en-
joyed and taken for granted for generations.

If there is nothing to fear from the expressions of these rights,
then we must let this newfound equanimity follow through.

[The complete statement follows:]
STATEMENT OF HON. LAWRENCE DOUGLAS WILDER, MEMBER OF THE VIRGINIA

STATE SENATE

Mr. Chairman and "Istinguished members of the Subcommittee on Civil and
Constitutional Rights. My name is Lawrence Douglas Wilder. I am currently serving
as state senator from the ninth senatorial district of Virginia. In 1969 I was elected
at-large to represent the City of Richmond and now represent the eastern portion of
the City. I have the dubious distinction of being the only black senator in the
Virginia legislature and its first black member since reconstruction.

I am honored to address this panel on an issue that is an essential element of full
voter participation in Virginia: the Voting Rihts Act of 1965. Virginia is one of the
states covered in all of the provisions of the Voting Rights Act. I urge the Members
of this Subcommittee to extend the Act so that the preclearance provisions continue
to apply for another 10 years, as recommended by H.R. 3112, a bill introduced by
Chairman Peter Rodino (D-NJ).

The Voting Rights Act has not only assisted the effort to discontinue discriminato-
ry election practices, it has served as an effective deterrent to such practices. I can
assure this Committee that the required submission of all voting qualifications,

rerequisites to voting, or voting standards, practices, or procedures to the United
tates Justice Department or the United States District Court for the District of

Columbia is a simple but fair enforcement scheme that deters egregious as well as
invidious violations of the 15th Amendment in the State of Virginia.

This deterrent is still necessary in order to remove the vestiges of racism and
white supremacy which are the principal basis for underrepresentation of blacks in
elected office in the Commonwealth.

In 1971, pursuant to the 1970 Census, the state legislature began reapportionment
for our body. Prior to the 1971 redistricting, senators were selected at-large from the
City of Richmond and Norfolk. Because of the population growth, and the desire for
consistency, the Senate agreed to adopt single member districts for these cities. The
Senate created three districts for Norfolk and two for Richmond.

The reapportionment plan was submitted to the Justice Department as required
under Section V of the Voting Rights Act, but the Justice Department objected to
single member district for Norfolk because of the unusual configurations of the
districts. The Justice Department-was concerned that the shape of the districts
would adversely affect black voting strength. Upon explanation by the legislature
the Department withdrew its objection, and the plan was approved. This revised
plan would permit a black senator from Norfolk.

Norfolk was not allowed to retain single member districts, however, because a suit
was brought declaring the apportionment unconstitutional. The plaintiffs in Howell
v. Mahan, 330 F. Supp. 1138 (E.D. Va. 1971) alleged that the City of Norfolk was
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unconstitutionally split into three districts. At issue was the assignment of approxi-
mately 36,700 naval personnel to the Fifth Senatorial District who were "homeport-
ed" at the U.S. Naval Station in Norfolk. Although counted on the official Census
tracts, and stationed at Norfolk, 18,000 of these military personnel lived outside the
Fifth District, but within the Norfolk and Virginia branch areas. Because of the
resulting malapportionment, the Federal District Court in the District of Columbia
established one multimember district composed of the Fifth, Sixth, and Seventh
Districts, encompassing Norfolk and a portion of Virginia Beach. The Supreme
Court said that to the extent that the military personnel was not properly account-
ed for single member districts should not be allowed. Thus, the elections were held
at-large.

Once again, during the 1981 reapportionment debate Norfolk was the focus of the
Senate. Because the rest of the state had single member senatorial districts, consist-
ency required the Virginia General Assembly to award single member districts to
Norfolk. Between 1970 and 1980 two important developments emerged. First, the
population decreased from 307,951 to 267,000 and the percentage of blacks increased
from 35 percent to about 37 percent. Second, the federal government clarified the
means of counting naval personnel for the purpose of redistricting.

Unlike the 1971 debate, I had a much mre active role in 1981 senatorial reappor-
tionment. I am a member of the Senate Privileges and Elections Committee which
has jurisdiction over reapportioning. The Committee held hearings on the question
of how Norfolk should be divided, and invited public witnesses. Although Norfolk is
37 percent black, the Committee-submitted a redistricting proposal for Norfolk to
the full Senate without the input of the black community despite assurances from
Norfolk Senator, Joseph T. Fitzpatrick to the contrary.

Nevertheless, the Committee decided to divide the Districts by drawing a North/
South boundary.

This type of apportionment had the effect of splitting the black community so
that 38 percent is in one district and 31 percent is in the other. Although I
vigorously opposed this plan, and offered amendments in Committee and on the
Senate floor, recommending the adoption of an East/West district plan, I was
resoundingly defeated each time.

It would be the understatement of the century to say that it was the intent of the
architects of the North/South plan to undermine the creation of a black senatorial
seat. Indeed, the architects of the plan were so determined to avoid that result that
they allowed a population difference in order to achieve their ends. In my view the
Norfolk plan adopted by the Senate lacks credibility because of what it does to the
black voters of our largest city.

When the reapportionment plan came to the Floor of the Senate, the Senators
from Norfolk offered an amendment to revise the privileges and Elections Commit-
tee and maintain multimember districts for Norfolk. The Majority Leader of the
Senate, Hunter B. Andrews opposed, the amendment, not because he favored single
member districts, but because the Justice Department would reject at-large system
for Norfolk because it would clearly diminish black voting strength.

The North/South plan passed in the House and was approved by the Governor. I
have joined with the NAACP and other black civic organizations, in asking the
Justice Department to oppose this plan.

I urge this Committee to extend the Voting Rights Act. Anyone who has had a
fleeting familiarity with Virginia politics knows that it has an unglorious past. The
use of devices such as the poll tax and blank paper registration made it impossible
for blacks and some poor whites to effectively participate in the electional process.
What painstaking gains which have been made will find their basis in quicksand if
they are abandoned now.

The current climate is such that federal regulation in any field is considered to be
an intrusion on "state's rights." However, the Voting Rights Act is not just another
federal regulation or law. It is a means of extending to racial and ethnic minorities
the unfettered rights that most white people have enjoyed for generations. If there
is nothing to fear from the expression of these rights, then we must let this new
found equanimity follow through.

Mr. EDWARDS. Thank you, Senator. And thank you to all mem-
bers of the panel. All of your testimony was in depth, thoughtful,
and very helpful.

The gentleman from Illinois, Mr. Washington.
Mr. WASHINGTON. Mr. Brown, do you see a correlation or a

connection between the attack on the contention of the authoriza-
tion of the 1965 Voting Rights Act and the pullback of troops from
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the South during the Reconstruction period, where the right to
vote of black people was placed in jeopardy by virtue of two things:
One, the rise in the Klan and, two, the retreat of the troops, shall
we say. Is there a correlation here? Is there a connection? Have we
seen this before?

Mr. BROWN. Yes; we most certainly have. And without retaining
the Voting Rights Act, without retaining the preclearance provi-
sion of that particular part, we will find that Virginia will surely
slip back into that post-Reconstruction period, which will not be in
our best interests at all.

Mr. WILDER. Mr. Washington, may I respond briefly to that?
Virginia at one time had some five black members of its senate.

Virginia at one time had 13 black members of its house. The
removal from the act would have the effect of the Hayes-Tilden
compromise, wherein they said, "If you do this, we'll do that"-
now, I, as I said in my statement, have the dubious distinction of
being the only black senator in the Commonwealth of Virginia,
with 20-25 percent of its population being black. It's a mark. It's a
black mark.

And quite frankly, if we do accomplish this, it would be tanta-
mount to the Hayes-Tilden compromise, wherein the troops came
out and the Klan rose. The Klan is still riding in Virginia and
other places, and your observation is most astute.

Mr. WASHINGTON. It doesn't make me happy to continue to try to
embellish this point, but I think it should be made clear. You are
saying, all three of you, that the forces and factors which existed
back in the 1870's exist now, perhaps more subtly, perhaps not, but
certainly exist. And if we, in our good sense, fail to extend this act,
all of its parts, then clearly and obviously there's going to be
tremendous slippage, nonrepresentation of black people in many,
many States in the South. That's for the record.

Mr. MARSH. That's correct.
There is a difference in that in those days the purpose was

expressly stated. Today it is clothed in language like "The act
should be made nationwide," and the persons who would make that
statement would know that in the United States v. South Carolina
the reason why the Supreme Court sustained the act was that it
felt that Congress had tailored a relief which fit the violation. And
if we made it nationwide, there's a possibility that the Supreme
Court would not sustain the act, in the sense that there is no
justification for having a nationwide legislation. Same thing with
the United States v. Rome.

So, I think we need to be careful about these suggestions that it
should be nationwide, and rather than to say that people are
against voting rights of black, they make their opposition known
by asking for statewide-nationwide coverage.

Mr. WASHINGTON. Unfortunately, some people on this committee
fall into that same trap. Not only that, even if an attempt was
made to make it nationwide, there are some States which have not
been guilty, historically, of denying blacks voting rights. And their
hour would be up, so you just magify opposition to the basic act,
which is designed to cover certain Stes for historic reasons.

So, there are all kinds of reasons why that argument is spurious
at best, but unfortunately is gaining credence in some quarters.
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And I think it's important that this record be made clear, that
people like yourselves, sitting under the gun, so to speak, right
there, know exactly what's going on.

I was listening, not with rapt attention, but some degree of
attention, to Congressman Bliley. He gave the impression that all
was safe and well in Virginia. And if I hadn't been there in some
time, I might be lulled into a false sense of security. But that's a
lot of hogwash, isn't it?

Mr. MARSH. It certainly is. I think the numbers belie that, the
statistics-and even beyond the statistics. The purpose of the pre-
clearance provision really is to serve as a deterrent effect, and it's
almost impossible to measure, in quantitative numbers, the impor-
tance of having that deterrent effect there.

When I was on the council and in the minority, whenever a
polling place was changed-and it's easy to do, you just submit the
effect of the change and the reason for it to the Justice Depart-
ment-the members of the council would always consider what the
Justice Department would do, and they would be afraid to move a
polling place to the corner, the far corner of the precinct, because
they knew the Justice Department would object.

So that having section 5 preclearance there, it serves as a tre-
mendous deterrent. And if it's removed all of a sudden, then that
tendency to violate the rights of blacks would then be realized.

Mr. WILDER. Mr. Washington, let me comment briefly on that,
also.

If you notice, when Mr. Bliley was commenting, he said, in
response to one of the questions, as to what effect it had-I.don't
know whether counsel asked that question or whether you asked it
yourself-but he said the election of the five blacks through a ward
system, or what have you, had heightened racial tensions. And he
gave no reason for it.

I'll tell you what the reasons were. One of the things that the
new council did when it got into office was to have the temerity
and audacity to fire a city manager who happened to be white. And
things haven't been the same since.

So, when he said that has heightened racial tensions, that's the
only reason that you can give for it. No other single piece of
evidence has been offered or suggested or even attributed in the
press as to why blacks could not and should not be able to run a
city. It has still continued to grow, but all is not safe and well.

Mr. WASHINGTON. It's not always happy to be a black person in
the land of the free and the home of the brave.

Mr. Brown, you pointed out, on page 6, something we all knew,
but I suppose we hadn't focused on, that was that the reason why
there were so few objections filed in the State of Virginia was
because discriminatory practices had been in place for some time
and therefore were not affected by the 1965 act.

Mr. BROWN. Right. The Voting Rights Act-the section 5 part of
the Voting Rights Act only deals with the those electoral changes
that have been made or in the process of being made now. But
these things, like what is taking place in Emporia, in Danville, in
Martinsville, in the 9 cities, as a matter of fact, that are some 30
percent black or more, they were instituted prior to the Voting
Rights Act. Many of them, I would suspect, were instituted because
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they knew the Voting Rights Act was getting ready to pass and
those systems would be grandfathered into the act, and it was only
going to deal with changes after the passage of the act.

Mr. WASHINGTON. Why hasn't section 2 been utilized more, to get
at those?

Mr. BROWN. Costly litigation.
Mayor Marsh is a civil rights lawyer. He might want to respond.
Mr. MARSH. Yes; I'd like to respond to that, because I'm one of

the lawyers that handled the Allen v. The State Board of Elections,
in which the Supreme Court outlawed the black registration form
as a violation of the Voting Rights Act.

It's extremely expensive and difficult to bring litigation. And the
resources simply aren't there. It's very time-consuming. And I
think that the thing that's being overlooked is that section 5 is a
very moderate and mild piece of legislation. It doesn't aggressively
seek. to rout out violations of the rights of blacks. It's a passive
piece of legislation. It maintains the status quo.

And I think the persons who are criticizing section 5 have been
doing so unjustly. In order to trigger Section 5, someone has to
institute a change. And if that change does not harm blacks, that
change would be approved in a very efficient, effective manner.

So, what Congress is asked to do is simply to continue the one
piece of legislation that did what the 15th amendment was sup-
posed to do and did not do for 100 years.

And I just disagree very violently with those persons who call
the Voting Rights Act, the section 5, a radical piece of legislation.
It simply is not radical. It's very passive, and it doesn't deal with
those changes that have been put into effect long before the Voting
Rights Act.

All of the at-large districts that are prevalent in Virginia, they
were there before 1965, and nothing can change them without very
protracted litigation, which may even be lost in the present climate
of the courts.

So, I think it's important to put section 5 in the Voting Rights
Act into perspective. It is the one piece of legislation that doesn't
guarantee anything to anybody, but it does enhance the opportuni-
ties for blacks to effectively participate. And that's all it does, and
that's all it's intended to do. And that's the one thing that sets this
country apart from other countries.

And I would hope that Congress would not try to tamper with
that very mild piece of legislation.

Mr. EDWARDS. The time of the gentleman from Illinois has ex-
pired.

The gentleman from Wisconsin, Mr. Sensenbrenner.
Mr. SENSENBRENNER. Thank you, very much.
Just so the panel knows where I'm coming from, I do support an

extension of section 5 of the Voting Rights Act, but I'm a little bit
concerned about section 2 of the Rodino bill, which some have
interpreted as establishing a system of proportional representation,
in that it would be a violation of the Voting Rights Act if either
more minorities than the total percentage of the population were
elected or fewer minorities than the percentage of the total popula-
tion were elected.
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Will any of you gentlemen support a system of proportionalrepresentation?Mr. BROWN. Sir, the NAACP does not support proportional rep-

resentation or quota representation. But at the same time, blacks
would like to be able to govern, as well as be governed. And that's
the kind of problem that we have in the State of Virginia, 4
percent of a 19-percent population certainly proportional or even
fairly equitable in our State.

Mr. MARSH. I think what the Voting Rights Act attempts to do,
in my mind, is not to guarantee proportional representation, but to
insure the opportunity for blacks to participate and to elect the
persons of their choice.

In many cases, black voters will elect white officials and will
reject black officials.

During the period from 1966 to 1977, on many occasions I ran
with white officials on my team and ran against black officials.
And the black voters of Richmond rejected black officials, turned
them out of office in favor of white officials, who purported to
represent their interests.

So, I think we do need to clear up what the Voting Rights Act is
all about. It does not guarantee that blacks will elect blacks, but it
does guarantee, in my judgment-it should guarantee that blacks
will have the opportunity to elect persons of their choice.

And it's up to the candidate to appeal to the voter to convince
the .voter that he or she should be elected. Our system is based on
the wisdom of the judgment of the voters, and that's the way it
ought to be. And I don't think the bill intends to change that, but
to guarantee that the voters in any particular would make the
choice.

Mr. SENSENBRENNER. This subcommittee has received some legal
analyses that indicate that section 2 of the Rodino bill would
establish a proportional representation system. And given the way
the courts-particularly the lower courts-have danced around on
the one-man/one-vote requirement for redistricting, don't you
think that section 2 of the bill ought to be' amended so that it's
quite clear that the courts would not have jurisdiction in a lawsuit
if, say, an area that was 37 percent elected 40 percent black elected
officials or elected, say, 35 percent black elected officials?

Mr. MARSH. I don't think I could answer that without being
made privy to that legislative history that you have. I would have
to examine that to answer that.

I think, you know, one lawyer's judgment differs from another. I
would have to examine that before I could respond to that.

Mr. SENSENBRENNER. I guess that's' my concern, since this is a
new part of the act, and we're writing the legislative history now.

Certainly, I don't condone any kind of electoral system that
would effectively freeze black candidates out of a change of being
elected in a district where black voters and white voters would be
attracted to voting for that type of a candidate.

But it seems to me that, looking at the history of 20 years of
reapportionment lawsuits-which was a move that I also support-
ed-that we had better make the legislative history quite clear, lest
some Federal judge someplace in the country starts using a strict
percentage system.
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I think that what I am getting out of the comments that you
have made is that you are against the strict percentage system, as
well as I, just so long as black candidates who are running in
districts that have a substantial population have a good chance of
being elected.

Mr. MARSH. I think this history of the 17 years under the Voting
Rights Act, if you look at the States covered under the act, and the
percentages of blacks in those States and in those electorates, you
will see the number of black elected officials is so • beneath the
potential of blacks in, those States to elect officials .iat that issue
is not germane; it's something that's way down the road. And the
question is, giving blacks the opportunity to effectively participate
in the process-3 percent in Virginia of the elected officials is
certainly not threatening, or quota representation, when blacks are
19 percent of the State's population.

And I think that that is-you know, the history under the act-
in some States, the black population approaches 30 percent or 35
percent, but the black elected officials are in the area of 5 and 6
percent. And I really think it's a red herring to say that we're
-going to have a quota representation of elected officials.

The thing that's important is that the electoral process be set up
in such a way that the blacks would have the opportunity to elect
persons of their choice. If they're black, fine; if they're white, fine.

Mr. SENSENBRENNER. I would just like to point out that in a
number of Southern States there is another minority that is dis-
criminated against by these creative redistricting plans, and that
minority is called "Republicans."

I yield back the balance of my time.
Mr. EDWARDS. Mr. Lungren?
Mr. LUNGREN. Thank you, Mr. Chairman. I appreciate the panel

for their testimony here. It is certainly helping us to understand
the covered States with respect to the situation as it now exists, as
we attempt to decide whether we should continue the preclearance.

I think it was Mayor Marsh who suggested that if we went to a
nationwide application, it would perhaps defeat the underpinnings
of the act because the Supreme Court had upheld preclearance
requirements, because they said Congress had tailored the remedy
to the specified circumstances of those areas that were covered.

Mr. MARSH. In the Katzenbach v. South Carolina case, and in the
Rome case, the Court looked at what Congress had before it, and it
had a 100-year history of violations of whites against blacks, in
particular areas. It had a record that showed those violations were
going on in the areas covered by the act-and said that Congress
was correct in fashioning a relief which met the record before it.

The implication was that Congress had tried to go beyond the
scope of the facts; that it certainly might have been-the results
might have been different.

And I suggest that in the current climate of the courts, for
Congress to pass an act that goes beyond the record in the viola-
tions before it, and tries to cover the whole country, some courts
could very well rule that Congress exceeded its powers.

Mr. LUNGREN. That's a point I would like to pick up. If we don't,
on this panel, make a detailed analysis of the covered States, and-
the jurisdictions within those States, aren't we apt to fall into the
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same problem? That is, if we just accept the fact, without real
inquiry, that every community within every covered State is to be
considered basically in the same situation it was presumably in 17
years ago, and therefore not even consider the possibility o allow-
ing political entities within the covered States a means of bailing
out, don't we sort of fall into the same problem there?

Mr. MARSH. No; I don't believe so, because a State is an entity
that's recognized by the Constitution. The State has the right to
change its subdivisions, to carve up its subdivisions, and to--

Mr. LUNGREN. We have counties covered now without the State
being covered.

Mr. MARSH. I understand that now. But the 14th amendment
speaks to the States. And I think it would be a serious mistake to
permit jurisdictions in the State to have the right to bail out and to
escape the provisions of the act because of the situation in -a
particular jurisdiction. For example, the redistricting process that
is going on now affects the entire State.

Mr. LUNGREN. Correct. That would be something different.
Mr. MARSH. If you permitted a jurisdiction to carve itself out of

the act, an ingenious State could separate a jurisdiction and create
a new jurisdiction out of an existing jurisdiction, now, divide it in
half, and say the violation occurred in the southern half, so the
northern half could be exempt from the act.

Mr. LUNGREN. That would be State action.
Mr. MARSH. I'm not being facetious.
Before section 5, and before the Voting Rights Act, as fast as one

ractice would be outlawed, the covered jurisdictions and the
tates find additional practices. That's why the Voting Rights Act

was necessary in the first place.
It's very important to keep the act intact, and not try to deal

with individual jurisdictions.
Mr. LUNGREN. Another question I have is sort of along those

lines. That is this: We see the facts as they are presented to us. For
instance, Mr. Brown, in your statement, you mention that since
1975 there have been 2,039 voting changes in Virginia submitted to
the Justice Department, and only three of the changes objected
to-which comes out, in quick math, to less than-a little bit more
than one-tenth of 1 percent.

Mr. BROWN. But, sir, I would say--
Mr. LUNGREN. Let me just follow up before I ask you to respond.
Are you saying that those figures really are not relevant, be-

cause these people only make good faith efforts in their law
changes because you've got the hammer hanging over their heads?

Mr. BROWN. That's looking at it a little to simplistically. In
terms of the three changes that have only been objected to by the
Justice Department, they have been significant in the reasons as to
why, when you're looking at going to staggered terms in a city or a
town that is some 42-percent black.

At the same time, it has served as a deterrent effect to other
jurisdictions who have thought about or considered doing certain

inds of things.
Mr. LUNGREN. You see, what I am trying to figure out is we've

got a situation here-we're supposed to justify reauthorization of
an act. We have got to have some findings to stand up to court

83-679 0 - 82 - 26 (pt.1)



392

determinations as to whether we have exceeded our authority or
not. If what happens, people come before me and give me facts, and
say, "But those facts are irrelevant or insignificant, because you
can't rely on those facts," my question to you is what are the
significant facts that would help us to determine whether, in fact,
the preclearance requirement-the necessity for it, is continuing?

Or are you telling me that there are no ways we can quantify
such an analysis, such that we take it on faith that there hasn't
been a real change in the covered States, and in fact, 10 years from
now we will take it on faith again that there haven't been changes
because there's nothing we can grasp on to say, "Has there been a
change which would allow these communities or a State or commu-
nities within a State to bail out of coverage?"

Mr. MARSH. I think the facts we have presented in our testimony
today are facts that you can consider. The specific examples given
by Mr. Brown are examples of practices which show, on their face,
that were it not for the Voting Rights Act, even more drastic
practices would take place.

I think the facts themselves show the need for the continuation
of the Voting Rights Act. The instances that we have related in our
testimony, what those numbers say to me is Virginia officials have
been more careful than officials in some other States. They have
not been as reckless in their attempt to violate the act.

There will be testimony later on today of how Virginia officials
have tended to compromise on occasion to avoid a test. And looking
at it from the point of view of the person trying to encourage black
participation, his result is not necessarily to make a record for this
Congress, for this committee, but to get the job done. So when a
compromise is made by an election official, many times the blacks
involved would accept a compromise as a half a loaf, better than
none.

What we are saying to you-and we have been out on the firing
line-is that from our judgment and from the facts that- we bring
to you, these officials have not changed. And if the Voting Rights
Act were-preclearance were eliminated, there would be massive
attempts to minimize the effect of blacks' participating in the
process. And the current redistricting process which is going on
right now, the problems we're having with that, certainly, are clear
evidence that the preclearance should not be removed. That's going
on right this minute.

Mr. EDWARDS. The time of the gentleman from California has
expired.

The gentleman from Illinois, Mr. Hyde.
Mr. HYDE. I thank you, Mr. Chairman. And I apologize for miss-

ing a lot of the testimony today on these very important hearings.
We had a delegation meeting with the Secretary of Defense, trying
to get some Defense business up in the Snow Belt, away from you
people in the Sun Belt. I don't know how successful we Were, but it
was a worthy effort.

Mr. EDWARDS. Too much snow.
Mr. HYDE. Too much snow. We can't change that.
I would just like to make a few points here, so there's a mini-

mum of misunderstanding.
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I don't know of anybody in the House who wants to make the
act, as it presently is drawn, nationwide, because that would
strengthen it to death: It would make it impossible to administer,
to have 50 States and all the subdivisions have to get preclearance.
That is not suggested by anybody, at least in the House. I can't
speak for the other body. I don't know of any bill that's pending to
do that. I don't know of anybody who is suggesting that. So that's
No. 1.

No. 2, nobody wants to eliminate preclearance. I certainly don't
want to eliminate preclearance, and I don't know of any pending
legislation that does so. Preclearance is always available under
section 3(c). For the isolated instance of voting rights abuse, a court
may impose preclearance, retaining equitable jurisdiction, and that
stays in. Nobody wants to touch that.

Now, my alternative, which concededly is less than the-less
strength than the bill now provides. But it is better, I think, than
total expiration of the preclearance sections of 4 and 5; does pro-
vide for court action, where a pattern or practice-and that means
more than one, and we trust to make legislative history to mean a
whole environment, not just prospectively on that. A court then
can impose preclearance for 4 years. We're not married to 4 years.
It can be 5 years, 10 years. You know, that is negotiable.

The real problem that I think you have with that is you would
rather keep the expedited, efficient process, locking in these juris-
dictions that have been in for 17 years, for another 10 years,
because it sure is expedited, and it sure is effective-reasonably
effective-and I can understand that. -

But my approach to this is, is it fair? Is it fair? Now, you can get
a lot of things done in a hurry if you forget due process. We know
that. You can solve a lot of controversies if you say, "You have got
10 minutes. Make your case, and that's it.'" You can move things
along. Expedition is important, and it sure can be effective. But
again, is it fair?

Now, if I am hitby a train, I have got to go to court. I may have
to wait a few years, but my whole life and that of my family hangs
in the balance. A lot of people have to go to court.

Now, I grant you, there's a lot wrong with our court system. You
and I know judges that could work harder. We know lawyers that
can move cases along. A lot of things ought to be done to make our
court system more expeditious and fair. But the difference is, in
court, both sides get a hearing. There are rules of evidence that
have been developed over, literally, centuries, to protect people.

And to exempt voting rights abuses from the court system and
say, "Let's submit it to an assistant attorney general and let him
make his mind up," I question whether that's fair. I grant you, it's
expedited, and it s effective. But I should think if we were to have
access to the courts more available, not have a financial burden,
have attorneys' fees available, have-private citizens can go in
there, the Attorney General can go in there, maybe toughen up the
penalties if we find intent, because we're talking criminal now,
were not talking civil action. But if it could be shown that a
jurisdiction intended to deprive people of the right to vote, we
might put some criminal penalties in there. That's a nice sanction,
believe me. I should think it would be.
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But at some point in our history, we're going to have to say,
"Let's look to the future, let's give credit where credit is due," and
I'll concede to you that there are places in this country, in the
South, and in the North, and in Chicago, my hometown, where if
they don't count your vote, I think that's as bad as not letting you
register to vote, frankly. Or a vote for a dead man. I don't mind
being voted for after I'm dead, provided it's on the right side.

But I just want to make it clear that nobody wants to do away
with all the good things that are in this bill. And they are good,
and they're useful. But at some point-and maybe this isn t it.
That's what these hearings are for-maybe we do need another 10
years with the same jurisdictions locked in.

But I want to explore a middle ground that permits the people
whose behavior has been good, and they've been, as I've said, in the
penalty box long enough, to get out from under. OK. But don't
denigrate the court as a way to solve these problems. Let's try to
make it work a little better.

Mr. MARSH. May I respond? I think you raised a legitimate
question. And the problem I have is it would shift the burden to
the victim of the alleged practice.

You raise a question: "Is it fair?" And I think it is fair. I think
it's a legitimate question, however. And if you look at, on the one
hand, we're talking about the voting rights of individuals, on one
side of this equation--

Mr. HYDE. Let me just jump in there. I don't mean to interrupt
you. That's a very important one. You say, "Is it fair?" It may be
fair, but it may be unfair, without the protections of evidence and
the rules of evidence.

Mr. MARSH. That's what I was about to do.
On the one hand, you have the voting rights of the individual

victims. On the other -hand, you have the slight inconvenience to
the officials who would want to bring about a change.

And if you look at what has happened in the past 17 years, the
inconvenience has been slight, indeed. The record is very good as to
how fast these things are expedited.

Mr. HYDE. Excuse me. The inconvenience of sitting in the back of
the bus was an inconvenience. But it was very bad.

Mr. MARSH. That was more than an inconvenience.
Mr. HYDE. I suggest that treating South Carolina differently

from Nebraska is more than an inconvenience to a sovereign State.
Mr. MARSH. I respectfully disagree, because to ask someone to

get up out of his seat on a bus to let someone else sit down, solely
because of race, in my judgment, is more than an inconvenience. It
is so dehumanizing as to be put in a different category than an
inconvenience.

Mr. HYDE. I'm just suggesting to you that you said anybody can
mail-you know, it's a slight inconvenience to mail your proposed
law to Washington. You're talking about the physical end of it.
Yeah, you put it in an envelope and you mail it, and you wait.
That's no big deal. And neither is moving around in a bus a big
deal.

But there's more to it than that. It is the discriminatory stigma
that is attached because of your color, and because a State has had
a racial history that has been poor prior to 1964. I say we must
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look beyond the physical inconvenience, and look at the stigma
that was attached to having to move to the back of the bus. It was
just as evil as it could be. And looking at some States are more
equal than others.

Mr. MARSH. The other point is, one would have to prove a pat-
tern and practice in the courts. I'm a lawyer; I've litigated since
1961. I have litigated cases that took 10 years of active litigation to
get a result.

Now Congress determined that voting rights are so basic and so
precious that they should be exempt from that requirement.

Mr. HYDE. You have a very good point, and I concede to you that
10 years, 5 years, 2 years, 1 year may be too long where people's
voting rights are involved. Now I grant you that. And the courts-
lawyers are to blame sometimes, too, but you're right, and that's a
problem we have.

Mr. MARSH. I think the one problem with the suggestion that
you make is that the courts are already clogged up. The backlog is
tremendous even now.

Mr. HYDE. Is that true of your Federal courts?
Mr. MARSH. The Federal courts, even with the new judges and

the reforms. The way I understand your proposal, it would throw
an awful lot of new litigation into the court system. It would be
expensive, and it would cost money because--

Mr. HYDE. Let me ask you this. What do you think of expedit-
ing-and we're just talking about this; as I say, after these hear-
ings, I may think my idea is not good.

Mr. MARSH. I hope so. [Laughter.]
Mr. HYDE. I don t know. But what would you think of expediting

voting rights cases?
Mr. MARSH. That wouldn't work either. Title VII cases are expe-

dited by law, and they still take 10 to 15 years. And you would
get--

Mr. HYDE. Ten or 15 years?
Mr. MARSH. In fact, I have cases I filed in 1968, and they are still

active.
Mr. HYDE. I hope you get interim fees.
Mr. MARSH. I think the problem is, you would also get diverse

results. And I'm not criticizing the Federal Judiciary here, but you
would not get uniform results. Under the present system with the
three-judge District Court in the District of Columbia as the court
of initial result, we have tended to get a certain amount of uni-
formity, which is important for the effective enforcement of the
Voting Rights Act. And your proposal would cause tremendous
amounts of attorneys' fees to States and to jurisdictions defending
these practices, if they lost. And I just think that the present
procedure has proven so effective, we should not change it-not
now. I'll talk to you 10 years from now, and we'll see if there's any
to change.

Mr. HYDE. All right. You and I could go back and forth on this. I
think there is some-I don't think our court system is ready to be
abandoned for adjudicating people's rights, but I do concede there
is a problem with time.

You've been very generous with me, Mr. Chairman.
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Mr. WILDER. Let me respond briefly, if I could, Mr. Chairman, to
two things.

Mr. Bliley, when he first spoke this morning, first of all he
questioned whether voting is a basic right, and he concluded by
saying, if it is a basic right, then it should be dealt with in such a
way that the right is protected throughout the Nation. So that's
one Member of Congress who obviously espouses the application of
the law to be national. I heard him publicly say that he wants it to
be a national application.

Mr. HYDE. He hasn't got a bill in yet, if he does.
Mr. WILDER. He's a'-freshman. He has to work his way, and, you

know, it takes time.
Mr. HYDE. But he's made a great impression, I'll tell you.
Mr. WILDER. I hope it isn't that great. [Laughter.]
But let me make my other observation. I understand I am read-

ing what is your amendment to the bill, which would suggest that
the Attorney General take some action.

Mr. HYDE. The Attorney General or a private party or both.
Mr. WILDER. But in your case, you indicate that he may do it.
Mr. HYDE. A private party can always do it. The NAACP, any

group that wants to, any individual can always do it. Now the AG
may come in if it's an important case.

Mr. WILDER. And my question, then, there would be no mandated
Government responsibility in the instance at all in your case. It
says he may do it. In the absence of him saying that he does it,
what happens? Nothing, nothing.

Mr. HYDE. Well, the Attorney General has to have some discre-
tion. He can't involve himself in every case in every jurisdiction in
the country.

Mr. WILDER. And the Justice Department has discretion present-
ly under the law, and they have to involve themselves in every
case that's brought to their attention.

Mr. HYDE. That's correct.
Mr. WILDER. Under your set of facts, if the matter is brought to

his attention, he can operate just as you said. He has to have some
discretion. And he can say, "I'm not interested in it."

Mr. HYDE. I can say that the judge will listen as much to you as
he will to an Assistant Attorney General, and you can get attor-
ney's fees, too.

Mr. WILDER. You've got to have a client willing to pay in the
first instance.

Mr. HYDE. You can get attorney's fees.
Mr. MARSH. The other point I forgot to mention is that a covered

jurisdiction already has the right to go to court to get relief. Under
the present system, it can appeal de novo to the court of appeals if
the Attorney General objects, but it's the victims who now don't
have the right to say it's OK.

Mr. HYDE. The victim can file a lawsuit under section 3(c).
Mr. MARSH. Yes, under 3(c). But he has to show-he has to take

the initiative.
Mr. HYDE. He has to prove-he who alleges must prove, that's

the way it's done.
Mr. MARSH. Voting rights have to be taken out of that category.
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Mr. HYDE. OK. But just for some States that have been bad since
prior to 1964-I guess I'm asking you, when are you going to let up
on them?

Mr. WILDER. When they stop doing some of the things we talked
to you about today.

Mr. HYDE. That's a good answer.
Mr. WILDER. When they stop drawing up lines like they did in

Norfolk, when they stop doing things like the annexation of Peters-
burg and Richmond; when they stop, cease, and desist, then we will
ask you to let them go.

Mr. EDWARDS. The time of this gentleman has again expired.
Mr. HYDE. In the knick of time. [Laughter.]
Mr. EDWARDS. Tell me, Senator, what would be the impact on the

black people of Virginia if Congress failed to extend the Voting
Rights Act, and of course the heart of the act is section 5.

Mr. WILDER. Right now-and I'm certainly not attempting to
respond in a partisan posture-but what with certain basic rights
being threatened to be-cut off here and what with people suggest-
ing that the future is likewise bleak, if Congress were to remove
this, in my judgment, as I indicated previously, what few painstak-
ingly slow gains we've made would be resting on quicksand. The
rug would be pulled out for no other reason than to assuage the
feelings of those people who are saying, "OK, we have sinned
before, but we're not really intending to sin now; forgive us."

The Voting Rights Act isn't that cumbersome. The Voting Rights
Act is not just a mailing; I understand that. You've got to compile,
you've got to put all the things in it. But for people who still hold
to hope and who look to participate in Government, who have been
denied that opportunity to participate in government, for Congress
to do this at this juncture would, in my judgment, cause them to
lose hope and quite frankly it would cause me to lose hope in
people in high places doing things for all the people.

Mr. EDWARDS. Mayor?
Mr. MARSH. I would like to add to that. I think some of us have

been working in the political process and the legal process for
many, many years, and we have been concerned over that time
with the slow nature of the process, the fact that even the Warren
Court took several chances. It refused to advance the school deseg-
regation case in 1956 when it had a chance, in 1959 when it had a
chance, and in 1965 when it had a chance. And it wasn't until 1968
that it began to make those advances.

When we have an election like we've just had where the margin
of victory was 50 percent on one side and the other side scattered,
we see a war on affirmative action. We see a war on minority
judges when we already have such a frightfully small number. We
see the Federal Government's procurement policies already at 1
percent, and yet people are complaining about that. It is a concern
as to whether or not our system-our fragile system is going to
hold together. I would say that the Voting Rights Act is so impor-
tant, because to bring about change in the voting process, it takes a
lot of years. We started in 1966, and it wasn't until 1977 before we
were able to get meaningful input into the Government. It takes a
long time. People have to believe in the American system to use a
political process to bring about change. And I think for Congress to



398

tamper with that act on the basis of what happened in November
or any other basis, I think it would be very harmful to the Ameri-
can system.

I think it's the greatest system that's ever been devised; I believe
in it. But I think it's in jeopardy if we begin to tamper with basic
legislation like this.

Mr. EDWARDS. Mr. Brown, you pointed out that in these coun-
ties-and I imagine these counties aren't very large-how big is
Pulaski, Mathews, Mecklenburg-how big are those counties?

Mr. BROWN. Some of those counties have 15-20,000 people.
Mr. EDWARDS. It's hard to imagine that there would hardly be

registration problems at all, in counties of that size.
Mr. BROWN. But they still need registration.
Mr. EDWARDS. In addition to that, they don't go out of the way to

make it easy for all of their residents to register.
Mr. BROWN. Exactly.
Mr. EDWARDS. You would think they would have floating regis-

trars and do all of the things that States do that are interested in
having people vote. They don't, do they?

Mr. BROWN. No, they do not.
Mr. EDWARDS. So isn't that some sort of evidence that they're not

particularly interested in having blacks vote in those counties?
Mr. BROWN. Yes, it is. You know, blacks in Virginia still look

toward the Federal Government as the protector of its rights and
not the State of Virginia, with the kind of attitude that the State
government and many of the local governments have expressed in
the past and even today.

Mr. HYDE. Would the gentleman yield?
Mr. EDWARDS. Of course.
Mr. HYDE. Of course, this indolence, if we call it that, on the part

of the Pulaski County registrar applies to whites as well as blacks.
If they don't have mobile registration booths to go out to the
neighborhoods, I daresay it's an inconvenience for both, is it not?

Mr. EDWARDS. No; it's not. Since it's my time, it's much more of
an inconvenience for people who are working in the fields, who are
working people who can't come during working hours, like most of
the white people can. Registration, double registration, triple regis-
tration, purging-all of those ideas have been used for years in
every part of the country to keep off the voting rolls people they
don't want to vote.

Mr. HYDE. These are rural counties, are they not, Mr. Chairman?
Mr. BROWN. They are rural counties.
Mr. HYDE. They're rural counties, so it isn't like you have a town

where everyone can walk over and register. Everybody's in the
fields in these rural counties.

Mr. WILDER. No, no. The same people are in the fields that were
there before.

[Laughter.]
Mr. HYDE. Are all the plantation owners in town sipping mint

juleps all day?
Mr. WILDER. Kentucky isn't the only one that breeds them; we've

got a few in Virginia.
Mr. EDWARDS. I think we should move on.
Mr. WASHINGTON. Mr. Chairman?
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Mr. EDWARDS. Mr. Washington.
Mr. WASHINGTON. One brief remark for the record in response to

a suggestion by Representative Hyde, that under his bill cases
would be expedited.

Let me just say for the record that the Administrative Confer-
ence on the U.S. Courts as well as the Attorneys General under the
last two administrations have taken the position that because of
the overload in the Federal courts, Congress should pass no more
legislation requiring expedited handling by the courts. I believe
this was also the position of the Chief Justice of the Supreme
Court.

Mr. EDWARDS. Yes, Mr. Lungren?
Mr. LUNGREN. I just want Lo thank the panel for their testimony.

I think they've done the best job of anybody we've had so far in
giving me a better perspective. I don't want to take any more time.
I just would like maybe if you can give me- some written comments
when you have a chance, not following necessarily the bill Mr.
Hyde has presented, but amending the present bill to have a bail-
out provision for jurisdictions, counties, or cities within a covered
jurisdiction, so that they are treated the same way as our counties
in my home State that are covered but have an ability to get out
from under.

In other words, the onus would be on the community to prove to
the satisfaction of a Federal court that they should be able to bail
out.

I understand the chairman wants to move along. We have other
witnesses. But if you'd give me some written testimony, I'd really
like to hear your thoughts On that.

Mr. MARSH. I would be pleased to.
Mr. HYDE. May I make a closing comment? I associate myself

with the thoughts of my colleague. You used the term "tamper
with the voting rights legislation." If we do nothing, it expires.

Mr. WILDER. We don't mean "tampering" in that regard.
Mr. HYDE. I just wanted to make sure that you didn't think--
Mr. WILDER. We want you to grab it and hold it. [Laughter.]
Mr. WILDER. Don't tamper with it; hold it. Don't play with it.
Mr. HYDE. Yes. But if we do nothing-and there's a great disposi-

tion on those of us who are sincerely trying to do something that
may not be what, you know-if you can't get dinner, get a sand-
wich.

Mr. WILDER. We understand.
Mr. HYDE. If we get beat over the head, sometimes we decide

we'll just relax and see what happens. So that's good; I'm gla-we
understand each other.

Mr. EDWARDS. Ms. Davis?
Ms. DAVIS. Thank you, Mr. Chairman.
I have a separate question for each of you, so please indulge me

as we try and move along.
Mayor Marsh, is it your understanding that the intent of the

Rodino bill in amending section 2 is to have an intent or effects
test, as it is presently applied in section 5 of the Voting Rights Act?

Mr. MARSH. I think he is trying to get an effects test. I don't
think, as I understand the Rodino bill, it is not to have quotas but
to correct the situation.
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Ms. DAVIS. You're jumping ahead of me just a little bit. I want to
clarify. Your understanding is he would use intent-or effect, as it is
presently used in section 5? -

Mr. MARSH. As it's presently used in the act.
Ms. DAVIS. Based on your experience as an attorney doing voting

rights litigation, is it your understanding under section 5 that
courts have refused to interpret section 5 as requiring proportional
representation or quotas?

Mr. MARSH. Absolutely correct. The courts have not required
quotas. It has applied a test that has been applied in other areas
where you have intent or effect. And I think the court has not
applied-I think the quotas is a red herring. That is not provided
for in the Rodino bill, and the courts have not made that interpre-
tation. I would certainly not endorse that.

Ms. DAVIS. Mr. Brown, as you have heard, our members are
trying to grapple with the statistics of Virginia. You indicated that
the population of the blacks in Virginia is somewhat smaller than
it is in some of the other covered jurisdictions in the South.

If we compare the number of submissions versus the number of
objections in Virginia to the other covered jurisdictions, Virginia is
lower. How do we interpret those statistics based on what the
reality is in Virginia.

You certainly have indicated that-the need for the Voting Rights
Act is still here, for at least another 10 years. What is it about
Virginia that creates this kind of--

Mr. BROWN. Virginia was smart enough to institute things prior
to the passage of the Voting Rights Act. And that has hurt us,
extremely, in our State, and is something that all of us are going to
have to take a greater look at and see what we can do, and utilize
the section 2 provision of the Voting Rights Act to deal with it.

Ms. DAVIS. Senator Wilder, you have indicated in your testimony,
based on your experiences with the privileges and election commit-
tee and your experience in the senate, you have certain concerns
about the reapportionment debate that went on very recently, this
year, as I understand it-is that true, 1981?

Mr. WILDER. Yes, that's correct. 1.
Ms. DAVIS. Based on your experience, are you suggesting that

there are problems currently in the State of Virginia which require
that the Voting Rights Act be extended?

Mr. WILDER. Yes, ma'am. I might say this: I have been on the
committee for about 10 years now. At the conclusion of each ses-
sion, someone in the Justice Department usually calls and asks as
to what bills have been passed, and how we view them, how they
affect minorities and what is our view of it. Without the Voting
Rights Act, they wouldn't do that.

And we are in a position to say, "Well, these bills are harmless,"
even though they may appear, on the surface, to have done thus,
and so. Before most of the bills even run that gamut, the chairman
usually suggests that some of us look at them. I have counsel go-
with me; unfortunately I'm the only black there.

Yes, there are problems, great problems, in the House now, that
we didn't touch on here, but the Justice Department is going to be
hearing about them. They won't be the subject of the Voting Rights
Act as such, but the variances in legislative districts will be, in
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some instances, 23 to 25 to 28 percent. So we have problems, a
great number of them, some of which we have alluded to here
today.

Ms. DAVIS. Thank you.
Thank you, Mr. Chairman.
Mr. EDWARDS. If there are no further questions, we thank the

panel, and emphasize what the gentleman from California, Mr.
Lungren, said, that you have been most helpful. We appreciate it.

Mr. WILDER. Thank you.
Mr. EDWARDS. The last witnesses we have today are a panel

presentation from Virginia. The Reverend Curtis Harris of Hope-
well, Va.; and James. Gay, Esq., Norfolk, Va.

And I believe you have one other witness? Reverend Williams.
We welcome you, too, sir.

[The complete statements follow:]

PREPARED STATEMENT OF REV. CURTIS W. HARRIS, HOPEWELL, VA.

My name is Curtis W. Harris. I am President of the Southern Christian Leader-
ship Conference for the State of Virginia. I live in Hopewell, Virginia. The popula-
tion of Hopewell is 23,000, of which about 22 percent is black. I am the minister of
Union Baptist Church in Hopewell. Since 1961 or 2, I have run for elected office in
Hopewell. I ran for City Council six times. I ran for Congress twice; House of
Delegates once. I still owe $4,000 from my 1974 Congressional campaign. Only once
did I even come close to winning, and that was in the City Council race where I
came in fourth in a field of 8 candidates. However, then only 3 Council seats were
vacant and even though I was number four, there was a huge gap between me and
the number three winner.

I have been the victim of racial block voting in each of my election efforts.
In Hopewell we have at-large elections. rhe largest precinct is twice as large as

the others and is 99 percent white. Ninety percent of the time the winner in this
precinct, number 4, is the winner in the election. That is where white people live
and I get very few votes in that precinct. 30 percent of the population of Hopewell
lives in that precinct, and they don't vote for me. Six of the seven Council MembeFs
live in that precinct (within 2 blocks of each other).

I am the only black person who has run for office in Hopewell. Other blacks have
been discouraged because they see no chance of winning.

A few years ago the City Council passed a resolution, against the objection and
protest of the black community, to reduce the size of the council from seven to five
members.

The City's first position was that it was not necessary to submit to Justice this
change. Only after the black community contacted Justice did the City submit the
change for preclearance.

Justice warned the City that it would object to this change if it passed such a
referendum unless the City instituted a ward system instead of the at-large system.

The City did not want such a result. The same people who originally proposed the
reduction in City Council size then campaigned against the proposal because they

.did not want to change from an at-large system to a ward system. As a result, the
referendum failed and Hopewell still has an at-large method of election.

The black community has now attempted to put a proposal on the ballot to
change to a ward system. In Virginia, a judge can order a proposed change to be put
on the ballot. Although the judge has done this before at the request of a similar
citizens group, when the black community petitioned the judge in 1980 with 1,000
signatures (10 percent of the registered voters), he said he could not do it. He said
he did not have jurisdiction and had made a mistake when he did it before.

We finally got the City Council to petition the judge to put this change to a ward
system on the ballot. We will be voting on it in November.

If we are not successful in Virginia in changing to a ward system, we vill
continue in Hopewell to have a city government that is all white. There have been
no blacks ever elected in Hopewell. And the City Council appoints all boards and
commissioners of the City.

The at-large system in Hopewell which has been in effect since before the 1965
Voting Rights Act, does not give the black community in 1981 the opportunity to
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elect representatives of its choice due to the long-standing pattern of white bloc
voting.

PREPARED STATEMENT OF JAMES F. GAY, ATTORNEY, NORFOLK, VA.

Good afternoon, Mr. Chairman and members of the Subcommittee on Civil and
Constitutional Rights. I am James F. Gay, an attorney in private practice in Nor-
folk, Virginia with the firm of Gay & McGowan.

I appreciate this opportunity to express my strong support for maintaining the
Voting Rights Act which is one of the most important pieces of civil rights legisla-
tion ever passed by Congress.

This Act serves as a covenant of reassurance to thousands of blacks and other
minorities that they can share in the political process of this land. I well remember
participating in voter registration drives in the early 1960's in Virginia when the
blank sheet registration, poll taxes, and 9-5 central registration hours were utilized
to prevent and/or discourage blacks from registering to vote.

Unfortunately, in Virginia, many of the same whites who thought of these meth-
ods for preventing blacks from registering are still in power or positions of influence
and stand ready to turn back the clock if given the opportunity. The failure of
Congress to extend the Voting Rights Act would provide a signal that it is now safe
for them to return to their former ways of devising schemes to reduce the participa-
tion of blacks in the electoral process. Please don't Five them this signal.

During the recent special session of the Virginia legislature to reapportion the
state of Virginia, various plans were submit for consideration, many of which
would have had the effect of reducing the impact of black voters in the state. The
one factor which deterred the legislators from adopting those schemes was the
Voting Rights Act. Many state senators and delegates were quoted as saying that
these plans should not be enacted because the Justice Department and the courts
would not approve them.

This should be sufficient proof that the Act is still needed as a deterrent for a
large number of whites in authority who would like to disenfranchise blacks.

The Norfolk Electoral Board and boards in other cities in Virginia have demon-
strated that they are unwilling to take any action which would substantially in-
crease black voter registration. They have steadfastly refused to deputize citizens to
register individuals at home, or to establish permanent registration places in black
neighborhoods with evening hours. An article appeared in the February 1, 1981
edition of the Virginian Pilot which stated that the Norfolk Electoral Board was
considering opening four satellite registration offices at the following locations:
Norfolk State University, Old Dominion University, Wards Corner and Ocean View.
On the surface, this would appear to be a move which would increase voter registra-
tion in the city without regard to race. However, a careful examination of the
proposed locations indicate that these satellite offices will benefit the white popula-
tion of Norfolk more than its black citizens.

Norfolk State University is predominately black and located in a black neighbor-
hood. However, most of the permanent residents of Norfolk who live near the
college are registered. It should also be noted that many houses in that area have
been torn down because of expansion of the University. On the other hand, Old
Dominion University, Wards Corner and Ocean View are predominately white
neighborhoods and should facilitate the registration of whites. The fact that only
one of the four proposed offices is in a predominately black neighborhood where
most blacks are already registered affirms my contention that the Electoral Board is
still seeking to give the appearance of fairness but, in reality, its actions would be of
little benefit to blacks.

When the above proposed locations are viewed in light of the reality that the
black population of Norfolk is approaching 50 percent (excluding military personnel
stationed on board U.S. Naval Ships) and only one of four proposed satellite offices
will be located in a predominately black neighborhood, it should become very
apparent that the proposed new voices were selected to increase the number of
white voters while giving the appearance of fairness of all.

This is the most recent example of how the all white Electoral Board acts in a
manner to favor whites at the expense of blacks. This is all being done while the
Voting Rights Act is operative. It does not take a great deal of imagination for one
to project what the situation would be in the absence of the Voting Rights Act. It is
my sincere opinion that in the absence of the Act, all of the proposed satellite
offices would have been located in predominately white neighborhoods. My office
has sent a letter to the Electoral Board expressing objections to the proposed
locations on the ground that an office should be located in a predominately black
neighborhood where there are large numbers of unregistered voters. If the Electoral
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Board goes through with the proposal, I plan to file a formal objection with the
Justice Department under the Voting Rights Act.

Another example which shows how the Electoral Board has attempted to hinder
the registration of blacks while giving the appearance of being fair is the manner in
which night registration hours are conducted. Up until a few years ago, the Elector.
al Board did not consider evening registration hours unless compelled to do so by
citizen groups who had to meet with them and discuss in detail the type of voter
registration activity planned. The Board would usually advise the group that it
would take the matter of evening hour registration under consideration. A few
weeks prior to the deadline for registering, the board would announce evening
registration hours at the public libraries. Thus, there would be very little time to
coordinate an effective voter registration drive. Also, an examination of the loca-
tions of the public libraries revealed that seven of the ten branch libraries are
located in predominately white neighborhoods. Thus, the utilization of the libraries
as the place for evening registration clearly favors the registration of whites at the
expense of blacks. A fairer plan would be to locate satellite offices with evening
hours in any section of the city where there are large numbers of unregistered
voters.

This type of behavior clearly shows that the all white Electoral Board in Norfolk
and other cities in Virginia are not interested in increasing the number of black
registered voters and will go as far as the law will allow them to go in order to keep
the number of black registered voters small while giving the appearance of neutral-
ity, fairness and impartiality.

Another sign which clearly shows that many white elected officials are still
motivated to minimize the impact of blacks participating in the electoral process is
seen in the manner in which the white members of the state legislature banned
together in order to continue the practice of electing members of the House of
Delegates in at-large elections and attempted to continue this practice in electing
members to the state senate. When it became inevitable that a multi-member
senatorial district could not pass the legislature, those in power turned their atten-
tion to drawing the legislative lines in Norfolk in such a way as to minimize the
influence of black voters in the city. In the past, the city's senatorial districts were
made up by drawing the lines from north to south. However, with the population
shift, a division of the city by a line running north to south would have the effect of
creating a senatorial district which would be predominately black.

In order to minimize the possibility of having a black senator elected from
Norfolk, the legislature adopted a plan wherein the city was divided by a line
running east to west. This has the effect of more evenly dividing the black popula-
tion of the city and eliminating the possibility of either senatorial district's having a
black majority. If the legislature is willing to be this bold in attempting to dilute
and minimize the effectiveness of the black vote, one can be certain that in the
absence of the Votings Rights Act, the members of the legislature would take even
greater liberties to reduce the impact of blacks voting in the city.

Statistics have been widely accepted to prove discrimination. 0, -1, one black out
of forty has been elected to the state senate in Virginia since Re..nstruction and
that took place only after the passage of the Voting Rights Act. No black has been
elected from Norfolk or any other city in the Tidewater area to the state senate
since Reconstruction. An examination of black representation in the House of
Delegates from Norfolk reveals that only one black out of Norfolk has been elected
to the House of Delegates from Norfolk since Reconstruction. This also occurred
after the passage of the Voting Rights Act. This statistic becomes even more
appalling when one realizes that the black population of Norfolk has varied between
30-45 percent during the past 20 years. Had the Act not been passed, it is doubtful
that any black would have been elected from Norfolk. This is due in part to the fact
that Norfolk uses the technique of at-large elections which has the effect of diluting
the black voter in the city. During the recent special reapportionment session of the
Virginia legislature, consideration was given to dividing the city into separate
legislative districts. If this had been done, at least two of the House of Delegate
districts would have been predominately black. Therefore, the legislature managed
to adopt a scheme which would allow the city to continue electing members of the
House of Delegates on an at-large basis. Due to the decline and population of the
city of Norfolk, the total number of delegates which the city is allotted was reduced
from seven to five. Thus, if a ward system for electing delegates had been adopted in
the city, two of the five wards would have been predominately black. This would
give effective representation to the city in as much as the black population of the
city is currently just over 40 percent, and it would also increase the number of black
representatives from one to two.
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I would like to point out that the Voting Rights Act has been extremely beneficial
in bringing blacks into the political process in Virginia. However, there are those
who are still actively working to reduce the effectiveness of blacks in the political
process and much work remains to be done in order to bring blacks into the
mainstream of the politics in Virginia. This goal will be difficult to achieve even
with the extension of the Voting Rights Act, and the overwhelming evidence is that
it will not be achieved without it. Therefore, I urge you to support the extension of
the Voting Rights Act.

Thank you, Mr. Chairman and members of the Committee for allowing me this
opportunity to speak to you on the importance of the extension of the Voting Rights
Act.

STATEMENT OF DR. I. JOSEPH WILLIAMS, PASTOR OF ANTIOCH BAPTIST CHURCH AND
NATIONAL PRESIDENT OF THE UNITED CHRISTIAN FRONT FOR BROTHERHOOD ON
THE VOTING RIGHTS ACT
Mr. Chairman and members of the Subcommittee. I am Dr. I. Joseph Williams,

pastor of the 3,000 member Antioch Baptist Church, Norfolk, Virginia, president of
international Fellowship, National President of United Christian Front tor Brother-
hood and moderator of the Old Dominion Missionary Baptist Association.

I have served as President of the Washington, North Carolina branch of the
National Association for the Advancement of Colored People, and the Norfolk
Branch NAACP. My church, the Antioch Baptist urler my administration has
purchased six life memberships.

Mr. Chairman, we would like to thank the Committee for making these hearings
possible and for your continuous introduction and support of legislation extending
the Voting Rights Act for the next 10 years. More specifically, we support the
Rodino bill. I would like to personally thank you for the opportunity afforded me to
speak before this Subcommittee.

In the United Christian Front For Brotherhood the Department of Voter Registra-
tion, we have conducted voter registration drives throughout the United States
(New York, Pennsylvania, Colorado, District of Columbia, Maryland, Virginia,
North Carolina, South Carolina, Louisiana, and California). We found that voter
participation among blacks and other minorities is declining. One of the primary
reasons is that blacks and other minorities are working on jobs from 9 a.m. to 5 p.m.
They leave home too early in the morning to go to the Registar's Office, and return
too late in the evening to register. These inconsistent hours denies to the working
man the right to register to vote. (1) denial of nighttime voter registration, (2) denial
of satellite voter registration offices and mobile unit registration (this is where a
mobile bus moves daily throughout the city, posting in the daily newspapers the
time, place and area the mobile unit will be stationed), (3) denial of mail-in registra-
tion.

The Voting Rights Act is one of the most powerful and effective pieces of legisla-
tion passed since 1965. In many states the Registar's Office are housed in privately
owned businesses, where Registar's come on selected days, maybe once or twice a
week. Primarily, these places are in the outskirts of town or the suburbs, as the
majority of blacks reside in the inner city. This places a hardship on those persons
who have no transportation and especially on young women with children, senior
citizens, handicapped persons, etc., The Voting Rights Act gave people the right to
vote, but the states have not given the people the accessibility of the facilities.

Pool tax, property tax and educational testing-these were some of the phrases
that wreaked havoc on the poor and black citizens for hundreds of years in the
United States of America. The founding fathers built this country on the premise
that "all men are created equal"-all but black men and women that is-thus, the
birth of civil rights and voting rights legislation.

Hundreds of Americans, black and white have paid the supreme price for these
right-"life". And, now at the close of the nineteenth century minorities in this
country still face the prospects of being disenfranchised.

Mr. Chairman it has been 16 years since the Voting Rights Act was passed. An
Act that was aimed at securing the fundamental rights of freedom to blacks minor-
ities: and yet today in 1981 we are not free. For the right to vote is still denied to
thousands in the land of the free and home of the brave.

I have cone here today, not as an individual, but with all of the hopes, dreams
and aspirations of millions of Americans and more personally the thousands who
are under my immediate leadership-the Antioch Baptist Church-the Old Domin-
ion Missionary Baptist Association and the United Christian Front for Brotherhood.
I speak for these thousands of Americans whose hopes for fairness and equity
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require an extension of the Act. We support the bill introduced by Chairman
Rodino.

My father fought in World War I, my brother and I fought in World War II, and I
served this country in the Korean Conflict.

I thought that when I came home from the war that we had won freedom for all
Americans regardless of race, creed, or color.

I am here because I feel it is my duty, but I am embarrassed to have to come here
in my own country's capital and lobby for something that should have been settled
with the Emancipation Proclamation.

Let there be no mistake about where I stand on this issue. I support the Voting
Rights Act with all of my being.

Let us go forth from this place with renewed strength. For America can never
fulfill her dream as long as the politically strong take advantage of the politically
weak, or, the politically strong fail to represent the weak, or to secure their rights
within their own strength.

In the midst of this dark hour in our country when one of the greatest cities,
Atlanta is being held hostage by fear and is under the seige of attack, where the
spirit of freedom seems to counterfeit the rehearsal of death.

I must say as I stand in the midst of men (and women) with great power invested
in them and say: God bless America, land that I love, stand beside her and guide
her thru the night with a light from above. From the mountains to the prairies, to
the oceans white with foam, God bless America my home sweet home.

Mr. Chairman and members of the Committee, thank you.

TESTIMONY OF REV. CURTIS HARRIS, HOPEWELL, VA.; JAMES
GAY, ESQ., NORFOLK, VA.; AND REV. 1. JOSEPH WILLIAMS,
NORFOLK, VA.
Mr. EDWARDS. Who is first?
Mr. GAY. I am first. Good afternoon. My name is James Gay, and

I am a practicing attorney in Norfolk, Va., with the firm of Gay &
McGowan. We are engaged in private practice.

With me is Reverend I. Joseph Williams, who has just joined
us. He is pastor of Antioch Baptist Church in Norfolk, and also the
national president of the United Christian Front For Brotherhood.
On my right is Reverend Curtis Harris, who is the State president
of the Southern Christian Leadership Conference, and also pastor
of Union Baptist Church in Hopewell.

Mr. EDWARDS. Without objection, your statement will be made a
part of the record.

Mr. Gay, you may proceed.
Mr. GAY. I certainly appreciate this opportunity to express my

strong support for maintaining the Voting Rights Act, because, as
others who have preceded me, I feel that this is one of the most
important pieces of civil rights legislation that has ever passed
Congress. This act serves as a covenant of reassurance to hundreds
of thousands of blacks and other minorities that we can share in
the political process in this land.

I very well remember the time that I was in college, participat-
ing in voting registration drives, and there was wide use of blank
sheet voter registration papers, the poll taxes, and 9-to-5 voting
hours. Many of these things have previously been discussed, and I
shall not dwell on them at this time. All of these activities and
actions were designed, of course, to prevent or discourage blacks
from registering to vote, or participating in the voting process.

Now, unfortunately, in Virginia today, we still have many whites
in authority or in positions of influence who were in positions of
influence at that time. And they are still sitting, waiting, looking,
and hoping for any opportunity to devise a technique which can
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prevent or lessen the influence of blacks in participating in the
electoral process.

They would look upon your failure, for example, to extend the
Voting Rights Act, as a signal that now it's safe to return to the
former days, and the former ways of implementing those things
which have adversely affected blacks in the past. Of course, we
would certainly hope that you would not give them this signal that
it is safe to return to their former ways.

Now, we have had a lot of discussion today on what took place in
the special session of the Virginia Legislature during the special
session on reapportionment, by Senator Wilder, and I shall not
dwell on those things that have already been stated.

However, I would like to emphasize that the one theme which
was recurring-by most of the senators, and State delegates, when
they were considering various plans of reapportionment, was, we
cannot adopt this one, because the Justice Department may not
approve of it.

Now, that's very significant, because they did not say, "We can't
adopt this plan because it's wrong," "We can't adopt this plan
because it will disenfranchise blacks." They merely said, "We can't
do it because Justice Department won't approve it." They had no
concern for whether it was morally wrong or whether it was disen-
franchising blacks. I think that speaks to the attitude of the people
who are now in positions of influence and power. And therefore,
the Voting Rights Act itself still has to act as a deterrent to
prevent white legislators in Virginia from disenfranchising or at-
tempting to lessen the impact or influence of black voters in the
State.

- Now, I live in Norfolk, and practice law there. The Norfolk
Electoral Board has shown that it is unwilling to set up a system
and procedure for allowing blacks to participate fully in the elec-
toral process there. For example, in the past, whenever we would
have a discussion about evening registration hours, the electoral
board would say, "Well, we'll take it under advisement, and we will
let you know." So we would have to threaten a lawsuit before they
would say, "Well, don't bother to do that. We'll give you evening
hours."

And then they would announce: "We'll have evening hours 2,
maybe 3 days a week, 2 weeks prior to the close of the registration
period."

Well, our committee, our community, does not have a lot of
money to litigate all of the wrongs and injustices that are going on.
So we would simply accept half a loaf, or slice, which was being
offered, and go along with the two or three evenings of registra-
tion, just to try to get as many additional new voters registered as
we could do.

But certainly, the attitude of the people on the electoral board,
we feel, was not conducive-or was not proper, and certainly
wasn't conducive for increasing the number of black registered
voters, nor did it show any concern for the lack of black voters in-
the city.

I would like to say, statistically, Norfolk's population is approxi-
mately 266,000. Of that, just under 100,000 are black. Yet we only
have-we have less than 20,000 blacks registered to vote, and the
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total number of registered voters is 78,000. So less than, or approxi-
mately 20 percent of the registered voters are black. The real black
population of Norfolk is clearly somewhere between 37 to 45 per-
cent, depending upon whether one omits the sailors who are at sea,
or whether one includes them, and the watered-down figure of 37
percent is used when you add in the military.

If you exclude those individuals, then the real, permanent popu-
lation, black population, of Norfolk is actually closer to 45 percent.
Yet we have only one black in the House of Delegates, only one
black out of seven on the city council.

Now, the local electoral board did recently announce-I believe it
was in the February 1, 1981, edition of the Virginian Pilot-that
they were going to set up four satellite offices around the city.
Now, this seemed like a good idea. It sounded, when I first read the
article, as if they were listening to what we were saying. We
needed offices scattered around the city.

Then I looked at the locations of those offices. They suggested
locating one at Norfolk State University. The other three were
located in predominantly white areas. Norfolk State is a predomi-
nantlyb-fa-k- school. And this would have been in a black area, or
would be in a black area. But most of the blacks who live around
Norfolk State are already registered. So it really isn't that conven-
ient in terms of registering unregistered blacks.

It would have been better to have set up a satellite office in an
area where we have a large number of unregistered blacks, and
have a balance, as far as the number of offices are concerned. If
four offices were needed, maybe two should be in predominantly
white areas, and two in predominantly black areas. But certainly if
they're going to only put one in a predominantly black area, it
should have been where the problem was, not where blacks are
already registered.

So, you see, here's another example of a very subtle scheme
which the electoral board has implemented and utilized to give the
appearance of being fair, just, and nondiscriminating. But in
reality, the impact would be adverse upon us as blacks.

So, we think that this, along with the method in which they have
handled the evening registration, shows that even today, we have a
very, very serious problem in terms of how the electoral board will
view its role in stimulating black voter registration or allowing
blacks to fully participate in the electoral process.

Now, there was a great deal of talk previously concerning the
number of blacks who are in the house of delegates, and Doug
Wilder, who just testified, is the only black senator. In spite of the
size of Norfolk, there are no black senators there. There is only one
black who is in the house of delegates. And this has occurred
simply because Norfolk utilizes the technique of at-large elections.
There have been many blacks who have run for office unsuc-
cessfully.

Somehow, there is a hard core of approximately 55 percent of the
voting population which happens to be white, and in the at-large
elections, unless you are able to get the support from that segment,
a minority just does not have a chance of winning.

We think that certainly because the at-large elections were in
place previously, they were grandfathered into the act, and we

83-679 0 - 82 - 27 (pt.1)
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have no way of challenging that particular system, except, of
course, through ligitation, which would be very expensive and very
costly.

The community did, for example-when I say "the community,"
some of the black citizens in Norfolk-did consider bringing such a
suit 3 years ago. They wanted the city divided into wards. They
approached our firm about handling the litigation. We expressed
an interest in doing it, and we said we would do it for a small
retainer. We would be willing to go forward, if the community
could bear the other expenses of litigating.

At the same time, there was a serious problem of discrimination
in the fire department in Norfolk. There were only 19 black fire-
men out of 430. And it was thought that maybe a class -action suit
should be filed against the city on behalf of the black firefighters.
So here, we were put to choose between jobs on the one hand or
voting on the other. The black community didn't -have the money
to litigate both-or the blacks in the community did not.

So we decided to litigate the firefighters' suit. And I would like
to say that in the district court we were dismissed for failure to
state a cause of action, interestingly enough; however, we did
appeal that, and that decision was reversed by the fourth circuit,
and remanded. And we are getting relief now.

But my point here is that it's very expensive to litigate these
cases. People in the community do not have the money to hire
attorneys and there are very few attorneys who are in a position to
handle these types of complex cases on small retainers, hoping, of
course, to receive attorneys' fees once the cases are decided in our
favor.

So I would like to point out in closing that the Voting Rights Act
has been extremely beneficial in bringing blacks into the voting
process in Virginia. However, there are those who are still actively
working or seeking to reduce the impact or effectiveness of black
participation in the voting and political process.

We must bring or allow blacks to come into the mainstream of
the political process in Virginia. This goal will be difficult to
achieve, even under the Voting Rights Act. I daresay it will be
impossible to achieve in the absence of it. Therefore, I urge you to
support extension of the Voting Rights Act, and I thank you for
this opportunity that you have given us to appear before you. I
would like to ask Reverend Curtis Harris to make his presentation
at this time.

Mr. WASHINGTON [presiding]. Thank you, Mr. Gay. Mr. Harris,
will you proceed?

Reverend HARRIS. Thank you, Mr. Chairman and members of the
subcommittee.

My name is Curtis W. Harris. I'm president of the Southern
Christian Leadership Conference in the State of Virginia. I live in
Hopewell, Va. I am also pastor of the Union Baptist Church in the
city of Hopewell.

The population of Hopewell is some 23,000, of which about 22
percent is black. Since 1961 or 1962, I have run for elected office in
Hopewell. I ran for city council six times. I ran for Congress twice
and ran for the house of delegates once and State senate twice. I
still am paying for my run for Congress in 1974. Only once did I
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even come close to winning, and that was in the city council race
where I came in fourth in a field of eight candidates; there were
three seats available. Even then, the only three council seats that
were vacant were taken by white candidates.

I have been the victim of racial block voting in each of my
election efforts. In Hopewell, we have at-large elections. The larg-
est precinct is twice as large as some of the other precincts. It is 99-
percent white; 90 percent of the time, the winner in this large
precinct, No. 4, is the winner in the election. That is where white
people live, and I get very few votes in that precinct. Thirty per-
cent of the population of Hopewell lives in that precinct, and they
don't vote for me. Six of the seven council members live in that
precinct within two blocks of each other.

I am the only black person who has ever run for office in Hope-
well. Other blacks have been discouraged because they see no
chance of ever winning.

Last year the city council passed a resolution, against the objec-
tion and protest of the black community, to reduce the size of the
council from seven to five members. Previous to this action in 1977,
there had been a referendum which passed by some 126 votes to
raise the size of the council from five to seven. The city's first
position was that it was not necessary to submit to the Justice
Department this change. Only after the black community contacted
the Justice Department did the city submit the change for
preclearance.

The Justice Department warned the city that it would object to
this change, if it passed such a referendum, unless the city
instituted a ward system instead of at-large elections. The city did
not want such a result.

The same people who originally proposed the reduction in the
city council size, then campaigned against the proposal because
they did not want to change from an at-large system to a ward
system. As a result, the referendum failed, and Hopewell still has
an at-large method of election.

I might point out that the person who instigated the proposal to
change had been a member of the city council some 20 years and
had been off for 4 years and then reelected on a platform that he
would introduce the resolution to change the size of the council.
This same individual owned a restaurant prior to the 1964 Civil
Rights Bill and its passage, and in the window of that restaurant
while he was yet a member of the council, there was a sign that
said "For Whites Only." That kind of attitude prevailed in Hope-
well, and that kind of attitude still prevails, and it is the dominant
attitude on the city council in Hopewell, which gives the impres-
sion that if Virginia was removed from the Voting Rights Act,
Hopewell would do drastic things in the electoral process to pre-
vent black people from serving in elected office, even beyond
what's going on with the at-large system.

The black community has now attempted to put a proposal on
the ballot to change to a ward system. In Virginia, a judge can
order a proposed change to be put on the ballot. Although the
judge has done this before at the request of a similar citizens
group, when the black community petitioned the judge in 1980
with 1,000 signatures, 10 percent of the registered voters, he said
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he could not do it. He said he did not have jurisdiction and had
made a mistake when he did it before.

We finally got the city council to petition the judge to put this
change to a ward system on the ballot. We will be voting on it in
November. If we are not successful in Hopeweli in changing to a
ward system, we will continue in Hopewell to have a city govern-
ment that is still all white. That is, if we cannot change the system
in Hopewell through the use of the Voting Rights Act as it is now
instituted, we will remain without representation on the city coun-
cil.

There have been no blacks ever elected in Hopewell, and the city
council appoints all boards and commissioners of the city. The at-
large system in Hopewell, which has been in effect since before the
1965 Voting Rights Act, does not give the black community in 1981
the opportunity to elect representatives of its choice, due to the
long-standing pattern of white block voting.

We submit to you that if the Voting Rights Act and especially
section 5, which requires preclearance, is not kept intact, that in
the city of Hopewell and in the State of Virginia, people will suffer
tremendously in their efforts to gain election to political offices.
They will also suffer in their effort to gain voter registration so
that they can vote for the candidate of their choice, whether that
candidate be black or white.

Thank -you very kindly for this opportunity to make this presen-
tation today.

Mr. WASHINGTON. Thank you, Mr. Harris.
Our final witness is, I think, Reverend Williams.
Reverend WILLIAMS. Mr. Chairman and members of the subcom-

mittee, I am Dr. I. Joseph Williams, pastor of the 3,000-member
Antioch Baptist Church in the city of Norfolk, Va.; president of the
International Fellowship and national president of the United
Christian Front for Brotherhood, and moderator of the Old Domin-
ion. Missionary Baptist Association.

I would like to submit my entire statement today and just offer
extracts from it, and I would also like to personally thank you for
the opportunity afforded me to speak before this subcommittee.

In the United Christian Front for Brotherhood, the Department
of Voter Registration, we have conducted voter registration drives
throughout the United States-the States of New York, Pennsylva-
nia, Colorado, the District of Columbia, Maryland, Virginia, North
Carolina, South Carolina, Louisiana, and California to name a few.
We have found that voter participation among blacks and other
minorities is declining.

One of the primary reasons is that blacks- and other minorities
are working on jobs from 9 a.m. to 5 p.m. They leave home too
early in the morning to go to the registrar's office and return too
late in the evening to register. These inconsistent hours denies to
the working man the right to register and vote-No. 1, denial of
nighttime voter registration, and No. 2, denial of satellite voter
registration offices and mobile unit registration. This is where a
mobile bus moves daily throughout the city, posting in the daily
newspapers the time, place and area the mobile unit will be sta-
tioned; and denial of mail-in voter registration.
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I have come here today not as an individual, but with all.of the
hopes, dreams, and aspirations of millions of Americans, and more
personally the thousands who are under my immediate leader-
ship-the Antioch Baptist Church, the Old Dominion Missionary
Baptist Association, and the United Christian Front for Brother-
hood. I speak for these thousands of Americans whose hopes for
fairness and equality require an extension of the act.

We support the bill introduced by Chairman Rodino. Thank you,
Mr. Chairman.

Mr. WASHINGTON. Thank you very much, Reverend Williams.
Your entire statement, of course, will be incorporated in the
record. And thank you three gentlemen.

The gentleman from Illinois, Mr. Hyde.
Mr. HYDE. I just want to briefly say, I have soeen very impressed

by the statements of all three of you. I just sit here with a sense of
mounting outrage at the refusal of people who have the power, the
authority, to let other people exercise a basic right to vote-I
mean, they let you vote, but they make it tough for you to vote,
and then by at-large elections, your vote doesn't get you any repre-
sentation, and that's not what this country is all about. And I want
you to know that I share your anger and outrage at this.

Don't think that you have people here who aren't sympathetic
with the plight that you are evidently in. You have been very
effective in communicating it to us. The search for another answer
isn't simply out of a desire to adulterate what you have told us has
been an effective act. It isn't to send signals that we are retreating
or retrenching, but it's just trying to adjust to the political reality
that the other body has to deal with this, too. And there are some
people over there who don't feel as perhaps we do.

But we hear you, is what I'm saying. And it's been very effective.
Thank you.
Reverend WILLIAMS. Mr. Chairman.
Mr. WASHINGTON. Yes, Reverend Williams.
Reverend WILLIAMS. Could I please read the last two paragraphs

in my statement-and I have a very special reason for that. That's
on page 4.

In the midst of this dark hour in our country, when one of the
greatest cities, Atlanta, is being held hostage by fear and is under
the siege of attack, where the spirit of freedom seems to be coun-
terfeiting the rehearsal of death, I must say, as I speak to you, the
men and women with great power invested in you:

God bless America, land that I love;
Stand beside her and guide her,
Through the night, with a light from above.
From the mountains to the prairies,
To the oceans white with foam,
God please bless America,
My home sweet home.

Thank you, Mr. Chairman.
Mr. WASHINGTON. I think we all concur with you, Reverend

Williams.
Majority Counsel.
Ms. DAVIs. Mr. Harris, you indicated that you have run for office

more than once in Hopewell. Was the last time you ran in 1974?
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Reverend HARRIS. No; I ran in 1980.
Ms. DAVIS. Both of you have suggested that certainly there are

impediments to registration in Virginia.
Mr. Harris, you have also suggested that there are certain elec-

toral schemes that dilute the power of black voters in Hopewell. I
assume that you would suggest there are other places in Virginia
where that's also true?

Reverend HARRIS. Most of the cities in Virginia have at-large
elections. At-large election, within itself, is a deterrent to the elec-
tion of black people. The only way you can get elected as a black
person in an at-large election in an area where you don't have at
least 60 percent of the population is to make some kind of deal
with the white candidates that are running to get on some kind of
ticket with the white candidates.

And once you get on the ticket with the white candidate, you
also dilute your effectiveness as a black person on the council once
you are elected. That's true all across the State of Virginia, in the
cities.

In the counties, they have district elections. They have single-
member district elections in most cases. In some cases they are
multimember. But by and large it's a single-member district in the
counties. And in a few cities there are single-member districts, like
Richmond, Petersburg, which came into being under court order;
Suffolk, which merged with the County of Nansemond. And there
may be one or two others in the State of Virginia.

Ms. DAVIS. Some have suggested there has been a sufficient
change in the attitudes of those in power in the covered jurisdic-
tions to suggest that the clearance provision of section 5 be allowed
to expire.

It's your view that that certainly is not the case, that the atti-
tude in Hopewell continues to be substantially unchanged from
what it was prior to enactment of the Voting Rights Act.

Reverend HARRIS. In my office, as president of SCLC, we do get
complaints from all over the State of Virginia. And we are aware
that it's widespread. Hopewell is a microcosm of what's going on all
over the State of Virginia.

Attitudes have not changed, they are the same. Racism is still
the same. It just changed its uniform, in terms of how it looks, how
it appears to the public.

But underneath, we have the same kind of action/reaction from
those in authority to try to either eliminate black participation or,
if it is included, to develop some kind of program or deal so that it
will be noneffective in terms of bringing about the kinds of changes
that will benefit those who have been outside of the area of bene-
fits across the years.

Ms. DAVIS. Mr. Harris, you indicated there are no black elected
officials in Hopewell-there have been no black elected officials in
Hopewell. Are there any blacks that hold appointive office in Hope-
well?

Reverend HARRIS. Yes; there are some blacks who hold appoint-
ive office in Hopewell. I hold an appointive office in Hopewell on
the planning commission. But wherever there is a black holding
appointive office, it is more or less tokenism. He's the only one-or
she-and no others are appointed until that one has finished his
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term. Then he's replaced with another black. The housing authori-
ty, for instance, has had about three blacks, but no two of them
served at the same time.

So the problem is that you get appointed to an office on a board
or commission where there are five persons or seven persons and
you are the only black person on that board, and generally you are
not able to perfect anything.The other thing that bothers us in Virginia is that when this
kind of situation takes place, the selection of the person to serve is
not made by the black community. Those persons who have the
power pick their own black person to put on the committee, usual-
ly somebody who has other kinds of pressures, like where they are
employed, are they in the school system-they use a schoolteacher,
a principal, or somebody who is employed in a situation where his
livelihood would be in jeopardy if he really took a strong position
against the majority on the board or the commission.

Ms. DAVIS. One final point, and I direct this to all of the panel
members: Would you agree, as Mr. Harris has pointed out, that one
of the consequences of the failure of blacks to truly participate in
the politics of their communities has been a decline on their will-
ingness to register to vote, for example, or to continue to seek
public office?

Mr. GAY. I think that's certainly true. You know, historically,
unfortunately, in the black community there's been a saying that
"My one vote won't count anyway, so there's no need to bother to
register."

And when people look around and see that no new blacks are
getting elected, just the same one who the white community
anoints and votes for, it does create a sense of powerlessness to do
anything about change.

So it is a hindrance to the entire voter registration process.
Ms. DAVIS. Is it your belief, having, I assume, lived in the State

of Virginia for all or certainly a substantial portion of your life,
that the problems which you describe are problems which are still
attributed most often to racism? I know many of us do not like to
hear that term, but is it race or other factors which cause these
impediments.

Mr. GAY. I think that's exactly what it is, just pure, unadulterat-
ed racism. But it has taken a different appearance, because more
subtle techniques are utilized. But the underlying motivation and
the real cause of the problem is simply racism.

Mr. WASHINGTON. Minority counsel has a question or two.
Mr. BOYD. Thank you, Mr. Chairman.
Mr. Gay, when the subcommittee makes changes to the existing

act, how would you respond to amendments which would be de-
signed to create a bailout provision which would apply, hypotheti-
cally, to covered jurisdictions which would enable them to get out
from under mandatory preclearance if:

One, they exhibited over a set period of time no "substantial"
objections issued by the Department of Justice.

Two, use no test or devices, as defined in section 4(c) or section
4(f(3);
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And three, took certain affirmative steps, such as switching from
at-large voting to district voting, under their own motion, without
decree from the court or the Department of Justice.

How would you respond to that sort of amendment?
Mr. GAY. Well, I, first of all, don't think that would be sufficient,

because it doesn't address the real problem, which is racism.
Mr. BOYD. What other standards would you incorporate then?
Mr. GAY. If I may continue, I will address the standards.
We look, for example, at the impact of crime when a policeman

is present. If a police car is driving up and down the highway, no
one speeds; but that does not mean that therefore we don't need
State troopers on the highway becnise everyone is now driving 55
miles per hour.

History shows the minute he goes off the road traffic goes right
back up to 65, 75, 80, and accidents occur. And that's exactly what
you would have with what you are suggesting-that is, just because
with the act present people are acting as if they are now converted
and convinced that they should be acting a certain way and give
the appearance that they are willing to be fair and reasonable and
so forth, we are willing now to do away with at-large elections.

I would say that it would be a sign that a change is possibly
occurring, but I don't think it would be, by any means, sufficient in
and of itself. I think we would have to look a lot further, not just to
what they're doing in terms of the specific things, but attitudes in
the community, until we reach a point where, in this society, the
white population in the South and in places where I have been,
where racism is a problem, that they're willing-whether they like
me as a black person or not, they're willing to respect my rights as
an American citizen, regardless of my color. Until we reach that
point, I think we're going to have a problem.

Now, how we define the symptoms which they will manifest
when they've reached that point, I don't know. But I'll be happy to
think about it, and I'll be more than happy to send comments.

But I think it would have to go beyond the three things that you
mentioned.-

Mr. HYDE. I'm just thinking, in terms of a time period, where a
community or a jurisdiction haE been clean-not only that, say 10
years where they've had no objections to any changes in their laws
and, in addition, they have voting rights abuses there; in addition,
they have taken some affirmative steps, whatever they might be,
mobile registration, from at-large, a list of good things that prove
they've done-they would have the burden of proving it over a
substantial period of time. Say, "OK," this community, "you are
enlightened, and you can bail out." And once they get out, they can
come right back in under 3(c).

Granted, that takes a court. I'm just trying to find some way that
would appeal to somebody, that it isn't a regional thing, but recog-
nizing that A can be OK and B is not so OK. You can't answer it
right now, but it would just be nice to have your input on it.

Let me just say something else. You say racism, and no question
about racism-it s a reality that exists. But I find there are many
reasons why exclusion exists in the political process, not because of
anyone's color; many times it's just you are not with the in group.
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In my community, where race isn't an issue, but if you're not a
Democrat-and I'm sure it's true in other communities, if you're
not a Republican or one of the boys, there is no way you're going to
get in, no way they're going to share power. People who have
power don't want to give it up and don't want to share it.

It may be obvious in a racial basis, but it also can be on a
political basis. Up in my area-and it's every bit as invidious-if
you're not with the team, if you don't go along, you don't get along.

Mr. GAY. Again, I would say if it's on a basis that I can have
some control over, I don't mind. I don't mind people excluding me
if I am not the best attorney to handle the case.

But if they exclude me because I am black and that alone, or
because I am only 5'9" and that alone, something that I cannot
control, then I feel that's wrong and Congress has to something.

Mr. HYDE. I think it's wrong for any reason not to have equal
access to the mechanics of political representation.

Mr. WASHINGTON. Thank you, Reverend Harris, Attorney Gay,
and Reverend Williams.

Before we adjourn, I wish, on behalf of the chairman, Chairman
Edwards, to enter three mailgrams into the record.

As the committee will recall yesterday, Mr. Robert Brinson
former city attorney from Rome, Ga., testified to the effect that
Rome had reached a stage, he thought, where it should be permit-
ted to bail out of Voting Rights Act coverage and indicated that the
city was quiescent and peaceful and that citizens, black and white,
properly supported him.

We had three mailgrams in response to that statement.
I'll just read one of them for the record, but enter all three.
This is addressed to the chairman, Don Edwards:
The Max Meyerhardt Lodge of B'nai B'rith, Rome, Georgia, supports the exten-

tion of the Voting Rights Act. We are witnessing, simultaneously, the increased
visibiliy of the Ku Klux Klan and the decreased concern for the plight of minorities
in this city.

The Jews of Rome, Georgia, historically have supported and fought for full civil
equality for all minorities. We have not yet tasted victory.

Now, as much as ever, the City of Rome's minorities desperately need the vigilant
protection of the Federal Government to give sustenance to rights guaranteed by
federal law.

Max Meyerhardt Lodge, B'nai B'rith, Rome, Georgia.

The second one is from the Rome, Georgia/Floyd County Chap-
ter, NAACP, Jimmy McBee, president.

And the last is from the Rome Council on Human Relations,
Myrtle Jones, chairperson.

All in support of the same thing, in support of extending the
Voting Rights Act of 1965, as amended, intact. (See p. 2208.)

Mr. WASHINGTON. That concludes our hearing for today, and the
subcommittee is adjourned.

Thank you very much.
[Whereupon, at 4:30 p.m., the hearing was adjourned.]
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2237, Rayburn House Office Building, Hon. Don Edwards (chair-
man of the subcommittee) presiding.

Members present: Representatives Edwards, Washington, and
Sensenbrenner.

Also present: Representative Billy Lee Evans and Representative
Robert McClory.

Staff present: Helen C. Gonzales and Ivy L. Davis, assistant
counsel, Thomas M. Boyd, associate counsel.

Mr. EDWARDS. The subcommittee will come to order.
We are glad to have with us today Congressman Billy Evans,

member of the Judiciary Committee from Georgia.
We are delighted to have him here, as well as the ranking

Republican on the Judiciary Committee, Congressman McClory, of
the great State of Illinois.

Today, we are going to continue our series of hearings on the
extension of the Voting Rights Act.

This hearing will focus on the enforcement mechanism for pro-
tecting voting rights. In the bill that has been introduced by our
colleague from Illinois, Mr. Hyde, the enforcement mechanism is a
litigation one. You have to go to the courts for enforcement.

The bills authored by Chairman Rodino and Senator Kennedy
would continue the administrative enforcement mechanism set
forth in section 5.

Today, we are also going to focts on the factors reviewed in
determining voting discrimination: The significance of historical
discrimination and the types of voting changes subject to section 5
review and why they can be discriminatory.

We will first hear from a panel presentation of legal experts:
Herbert 0. Reid, Sr., who is the Charles Hamilton Houston distin-
guished professor at Howard University and our friend Jack Green-
berg, who is director-counsel of the NAACP Legal Defense and
Education Fund, Inc. Gentlemen, we are pleased to have you.

Without objection, all of the statements will be made a part of
the record.

You will please introduce your colleagues and proceed.

(417)
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TESTIMONY OF HERBERT 0. REID, SR., CHARLES HAMILTON
HOUSTON DISTINGUISHED PROFESSOR, HOWARD UNIVER-
SITY, ACCOMPANIED BY MS. LEZII BASKERVILLE, MEMBER,
DISTRICT OF COLUMBIA BAR; AND JACK GREENBERG, DI-
RECTOR-COUNSEL, NAACP LEGAL DEFENSE AND EDUCATION-
Al, FUND, INC., ACCOMPANIED BY ELAINE R. JONES, STAFF
ATTORNEY, NAACP LEGAL DEFENSE FUND, INC.
Mr. REID. I am Herbert Reid, and associated with me in this

statement is Ms. Lezli Baskerville, a member of the District of
Columbia bar.

Mr. Chairman and members of the Subcommittee on Civil and
Constitutional Rights, I have been for 37 years involved in this
field.

I have been teaching and litigating voting right cases since 1947,
when I first joined the faculty at Howard.

I appear before you today in my capacity as a student, professor
and litigator in this field, and on behalf of the National Bar Associ-
ation and the National Conference of Black Lawyers, professional

-membership organizations which represent more than 8,000 black
attorneys, judges, and law students in the United States, I am here
to voice my wholehearted support and the support of the NBA and
NCBL for the extension of the Voting Rights Act, the most impor-
tant piece of civil rights legislation enacted by Congress.

Ms. Baskerville is coauthor of this statement and accompanies
me here today.

It is our position briefly, sir, and the position of the organizations
we represent, that H.R. 3112, introduced by Congressman Rodino,
is the most acceptable proposed extension of the Voting Rights Act.

What we attempt to set forth in our statement is-in the legisla-
tive history itself of the 1957, 1960, and 1964 Voting Rights Acts, as
well as in the case law-that there is ample documentation of the
delay and the frustration of the judicial remedy.

We went up to 1957 with private litigation. In 1957, we were able
to get the statute amended so that the Attorney General could
bring the suit.

From 1957 to 1965, there was a 9-year period of judicial frustra-
tion evcn after the Attorney General became the litigator in this
matter.

I tell you that so this committee will not feel preclearance was
drawn out of the sky somewhere. It was only arrived at after a
long and arduous history and performance of frustration of the
Attorney General's effort to use the judicial process.

Second, the attempts by private individuals and private liti-
gants-of course, Mr. Greenberg can cover that more adequately
than I can, because principally it is his organization which has
participated in this litigation-how the private suits were frus-
trated by devices such as-in some cases, I point out where they
made it real hard ball; you would go to register and instead of
ending up as a registered voter when the sheriff was acting as the
registrar, you would be charged with a crime or be assigned to an
insane institution for trying to vote-long delays in the judicial
process, changing of legislation and changing of administrative
personnel during the process to frustrate the judicial pronounce-
ment.
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As a former governor r of Mississippi said, the legislature could
pass legislation faster than the courts could decide tile cases. 'That
would show you the intent of the frustration.

The last thing I tried to bring to your attention, in the state-
ment, was the white primary litigation, principally in Texas. A
colleague of mine at the university, Mr. Nabrit, later president of
the university, I think, litigated that issue in his lifetime, for about
37 years, from the Ilhrndon case down to Terry v. Adams, just on
one issue: opening the democratic primary in the State of Texas
and other places.

The brunt of what we are trying to project here is that the
judicial alternative is really an ineffective tool in this area. The
use of the administrative process on the problem of voting is a
common tactic and a common method which Congress saw fit to
bring over into this area.

The progress which we have witnessed in this field is the result
of having used the preclearance administrative device, and if we
lose that, I think we would be turning the clock back, and I hope
this committee will look at a quotation we have put in this presen-
tation from Mr. ,Justice Marshall.

I think one consideration that ought to be before this committee
is the fact that black people in this country have developed consid-
erable hope and expectation from this system, and it would be
quite a disappointment to turn the clock back.

Thank you, sir.
(Mr. Reid's prepared testimony follows:J

STATYMY.NT OF II."RI"Ih 0. () RIi. Sit., IN SuiioSt O'rF EXTENSION FJO TIl. Vcr'IN(;
imiTs A r oy 1965, As AM:NIDED

Mr Chairman and mem|b.rs of the Subcommittee on Civil and Conmtitutional
Rights, my name is lerbert 0. Reid, Sr. I am the Charles iouston Distinguished
Professor of Law at Iloward tJnivermity and a civil rights lawyer of some 37 years. I
have been teaching and litigating voting cases since 1947, when I first joined the
law faculty at Howard University. I apis'ar before you today in my capacity as a
Student, professor and litigator in the field; and on behal (of the Natio, I liar
Association (NBIA) and the National conference of Black Lawyers (NCBJIJ, profes-
sional meatbership organizations which represent more than 8,00(i black attorneys.,
judges, and law students in the United States. I am here to voice my wholehearted
Support, and the supiort of the NBA and NCII,, for the extension of the Voting
High ts Act--the most imrportant piece, of civil rights legislation ever enacted by
(Oigresm.

Miss iezli Ilaskerville, Chair of the. NCHI, Civil Rights/Civil Liberties Committee,
is co-author of this statement and is accorpanying me. today.

It is our position and the position of the organizations which we repres.ent, that
11i.R. 3112, introduced by ongressman Rodino, is the most acceptabhe proposed
extension of the Voting Rights Act. Wv urge the Committee's support.

First, Mr. Iodino'm bill would provide for a 10 year extension of Ihe administra-
tive pre-clearance provision of the Act (Section .r). Second, the Rodlino bill would
clarify and reaffirm the ongre ional intent in Section 2 of the Voting Rights Act,
that proof of intent to discriminate is not the precondition of the Act, but rather,
actions which have the effect--dimcrimination which results in a denial or abridge-
ment of the right of minorities to vote.

lH. :3473 (formerly I.R. 3 198, introduced by Congressman 1 lyde is objectionable.
Mr. Ilyde's bill would eliminate the administrative pre-clearance provision of Sec-
tion ,, and subStitute a judicial remedy. Administrative pre-clearance in crucial to
preserving the effectiveness of the Act and Should be preserved. By eliminating the
administative pre-clearance of the ll65 Voting fight's Act, the Ilyde bill would turn
the clock back to the sorry spectacle of this great democracy availed in internation-
al forums for the effective diwenfrinchisement of its black population.

The point we wish to emphasize today in the proven ineffectiveness of the judicial
remedy to correct denials of the right to vote. The ineffectiveness of the judicial
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approach is documented in the case law, legislative history of the 1957, 1960, 1964,
and 1965 attempts by Congress to secure the voting rights guaranteed by the 15th
Amendment. In addition, my personal c.tperiences since coming to the Howard
School of Law Faculty in 1947, attest to the judiciary's imp)tency to deal effectively
with this issue.

The administrative remedy of pre-clearance provided in the 1965 Act evolved only
after long and arduous efforts, extending from the adoption of the 15th Amendment
up to 1965, to prevent several of the States from effectively disfranchising their
black populations. This struggle, involving private litigation and later litigation by
the Attorney General, gave clear and convincing testimony of the ineffectiveness of
the judicial remedy to guarantee and afford the basic right to vote. The history and
background of how Congress arrived at the administrative remedy of pre-clearance
is important to an understanding of its present necessity.

From the mid 1940's on, there were appeals made to the Executive and Legisla-
tive branches to exercise their powers to ensure the right to vote. The frustration
and ineffectiveness of private litigants seeking judicial remedies was recognized by
Congress in the passage of the 1957, 1960, 1964, and 1965 Civil Rights Act.

The Civil Rights Act of 1957 authorized the Attorney General to seek injunctions
against public and private interference with the right to vote on racial grounds.
Perfecting amendments in the Civil Rights Act of 1960 permitted the joinder of
States as parties defendants, gave the Attorney General access, to local voting
records, and authorized courts to register voters in areas of systematic discrimina-
tion. Title I of the Civil Rights Act of 1964 expedited the hearing of voting cases
before three judge courts and outlawed some of the tactics used to disqualify Ne-
groes from voting in Federal elections.

Despite the earnest efforts of the Justice Department and of many Federal judges
these . . . laws did . . . little to cure the problem of voting discrimination . . .
voting suits [proved] . . . onerous to prepare, sometimes requiring as many as 6,000
man-hours spent combining through registration records in preparation for trial.
Litigation . . . [proved to be] exceedingly slow, in part because of the ample opportu-
nities for delay afforded voting officials and others involved in the proceedings.
Even when favorable decisions . . . [were finally] obtained, some of the States
affected . . . merely switched to discriminatory devices not covered by the Federal
decrees or . . . enacted difficult new tests designed to prolong the existing disparity
between white and Negro registration. Alternatively, certain local officials ...
defied and evaded court orders or . . . simply closed their registration offices to
freeze the voting rolls. The provision of the 1960 law authorizing registration by
Federal officers . . . had little impact on local maladministration because of its
procedural complexities. South Carolina v. Katzenbach, 383 U.S. 301, 313, 314 (foot-
notes omitted).

The point we wish to emphasize here, is that Congress did not resort to the
administrative remedy of pre-clearance until after 9 years of experience by the
Attorney General proved the futility of the judicial remedy now suggested as a
substitute for pre-clearance, by Mr. Hyde.

This country has a long history of use of the administrative process as a tool more
effective than the judicial process. See, for example, rate fixing and rate determina-
tions. The fact of the matter is that even though Congress has seen fit to use the
administrative process in matters of commerce and finance, in order to better
effectuate the intendment and purposes of Congress and the business and commer-
cial sectors, it has been slow in applying the same administrative techniques in
dealing with the problems of the poor, the disadvantaged, and the disenfranchied.
Thus, the administrative pre-clearance remedy represents a step forward in apply-
ing the administrative process to the problem of disenfranchisement.

One may make political capital by suggesting that sovereign states ought not be
compelled to seek administrative pre-clearance, but the administrative process is
firmly established in our jurisprudence. The application of that process to this
problem has proved the only effective remedy. It was the conduct of the sovereign
states that created and perpetrated disenfranchisement in defiance of the 15th
Amendment which was intended to effect state sovereignty in its ability to deny the
right to vote.

In addition to the ineffectiveness of the Attorney General in litigating voting
cases, from 1957 to 1965, private litigation, from 1890 to the present,-has also been
marked by inefficiency. Private litigation to vindicate the right to vote has proven
an ineffective tool for several reasons:

First, because of the length of the trial-resolution often comes after the election;
Secondly, enormous amounts of money are necessary to support the litigation-

amounts beyond the capacities of individuals and organizations which support the
litigation;
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Thirdly, the intimidation of clients by violence and/or economic pressure;
Fourth, record destruction by public officials to prevent the establishment of"pattern and practice";
Fifth, the changing of officials to frustrate judicial relief. In addition, the private

suits were subject to legislative and administrative changes to frustrate the judicial
pronouncement. As a former Governor of Mississippi observed, the legislatures
could enact legislation faster than the courts could decide cases.

In some areas, the officials played "hard ball." When the Sheriff was the registra-
tion official, an attempt to register to vote might result in the applicant being
charged with a crime and/or committed to a mental institution.

What we are suggesting to this Committee at this point, is that private attempts
to use the judicial remedy were ineffective because of the practices indicated above,
as well as delay and frustration. Further indication of delay and frustration, if I
may add a personal note, I have witnessed and been a part of myself.

I was associated with my then faculty colleague, Dr. James Nabrit, in Terry v.
Adams, decided by the Supreme Court in 1953. Mr. Nabrit had been engaged in
white primary litigation in Texas from 1927 to 1953, almost 30 years litigating the

.-sie-issue-whether blacks could be excluded from the Democratic party. During
that time the issue went to the Supreme Court four times before effective relief
finally was obtained. After each decision the States would enact legislative or
impose administrative hurdles to thwart the decision of the Court. The new tech-
niques had to be re-litigated until the Court concluded in Terry v. Adams, as it had
in Lane v. Wilson, "that the 15th Amendment was intended to nullify sophisticated
as well as simple-minded modes of discrimination.

CONCLUSION

When the members of this august Committee study this judicial and legislative
history, it is submitted that the administrative remedy of pre-clearance is absolutely
essential to guarantee the most precious of rights in a democracy-the right to vote.
Pre-clearance did not just happen, the hard knocks of experience taught the lesson
of administrative pre-clearance. Those who would remove this remedy, wittingly or
unwittingly, would remove the support beams which were effectively placed by
Congress to support the bridge over which blacks marched to the exercise of the
franchise for the first time in the history of this Republic. To remove this support
would be to place the beneficiaries of the 15th Amendment again at the whim and
caprice of the several state legislatures, and administrative officials.

The sorry history of the disenfranchisement of the urban population, from Cole-
grove v. Green, to Gomillion v. Lightfoot, and eventually Baker v. Carr, ought to be
sufficient evidence for this Committee to conclude that power is not divested volun-
tarily by those who hold and exercise such power. The desire to disenfranchise in
this Republic appears persistent, continuous, and ever threatening.

To abolish pre-clearance is to put the struggle by blacks to enjoy the franchise,
back where it was from 1890 to 1965. This is not looking backwards. This is a
retreat, a rout.

We would like to conclude our testimony with a paraphrase of Justice Marshall,
dissenting in the Mobile case: If this Congress refuses to honor our long-recognized
principle that the Constitution "nullifies sophisticated as well as simple-minded
modes of discrimination," it cannot expect the victims of discrimination to respect
political channels of seeking redress.

Mr. EDWARDS. Thank you very much. Professor Reid. We will
now hear from Mr. Greenberg.

[The prepared statement of Mr. Greenberg follows:]

STATEMENT BY JACK GREENBERG, DIRECTOR-GENERAL COUNSEL, NAACP LEGALDEFENSE AND EDUCATION FUND

I am pleased to appear before the Subcommittee to testify in support of the
extension for ten years of those provisions of the Voting Rights Act which will
expire next year. My testimony is also in support of an extension of the bilingual
provisions of the Voting Rights Act so that they too will expire ten years from
August, 1982. Finally, my testimony is offered in support of an amendment to
section 2 of the Voting Rights Act which would enable the courts to invalidate
voting practices and procedures whose purpose or effect invidiously discriminates
against citizens of minority groups.

As you can tell from this statement of purpose, I am here today to provide the
subcommittee with facts and reasons which I believe are sufficient to justify enact-
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ment of the bill introduced into the House by Congressman Rodino. That bill has
the three features which 1 described.

As you deliberate on the wisdom of enacting this ro d piece of legislation, I
know that you will keep in mind the historic role which the Voting Rights Act of
1965 has piaye,.! in our society. Without question, it is one of the most important
pieces of legislation that any Congress has ever enacted. Its basic purpose is simple,
namely, to attack racial discrimination in voting. It operates by prohibiting private
and official actions which restrict minority citizens' exercise of the franchise or
which perpetuate the adverse effects of pre-existing restrictions on the exercise of
the franchise.

The denial or abridgment of the franchise has been the principal method used in
this country to relegate generations of persons of color to secondary citizenship. By
this means, black citizens were kept politically subservient to a majority which was
for centuries insensitive to their basic civil rights. It is only in the last few decades
that they, along with other minority groups, have begun to emerge from the
political oppression and bondage in which they were kept. The Voting Rights Act
played an important part in effectuating this transformation in accordance with the
rule of law. It makes clear the nation's commitment to preventing states and
localities from depriving free men and women of the right to vote

For the greater part of the century, the NAACP Legal Defense and Education
Fund has been fighting to protect the voting rights of black Americans. We were
actively involved in many of the famous voting cases of the early 1900's in which
blacks were deprived of the right to vote. During the twenties and thirties, we
fought, in cases, such as Nixon v. Herndon, 273 U.S. 536 (1927); Nixon v. Condon, 286
U.S. 73 (1932); and Smith v. Allwright, 321 U.S. 649 (1944), to declare the "white
primary" unconstitutional. We also participated during this period in cases such as
Guinn v. United States, 238 U.S. 347 (1915) (brief amicus curiae) and Lane v. Wilson,
307 U.S. 268 (1939) (suit for damages) to invalidate other unlawful barriers which
were raised to deny blacks the right to register or to vote.

In the subsequent years, we continued our strong commitment to the enforcement
of voting rights for minorities. Even as I speak here, our cooperating lawyers are
working in Bolden v. City of Mobile, Alabama. a case on remand in the district
court from the United States Supreme Court, to establish proof that the City of
Mobile has adopted and used its system of at-large elections to prevent blacks from
being elected to public office as well as to dilute their voting strength.

We believe that protection of the voting rights of minority citizens is one of the
most sacred and difficult of a democracy's moral and political obligations. Effective
exercise of the right to vote is a constitutionally protective tool which minorities can
employ to advance their social welfare and safeguard their fundamental human
rights. There is hardly a person in this room who would deny that the exercise of
the right to vote is a precious part of our heritage. It should not be conditioned on
the basis of race, color, or nationality.

It is on the basis of the Legal Defense Fund's experience in combating discrimina-
tion in voting that I wish to relate to you today our reasons for urging you to enact
the Rodino bill. My testimony falls basically in three areas. First, I wish to point out
the tremendous impact which the Voting Rights Act has had on the functioning of
our democratic institutions. You have undoubtedly heard this all before. I wish,
however, to emphasize this point because it puts in context the nature of the need
to extend the Voting Rights Act for ten years.

Second, my testimony will center on the need to maintain the preclearance
provisions of section 5 of the Voting Rights Act rather than to rely upon judicial
means of enforcing voting rights. The bulk of my testimony will be on this issue.
Third, I will give you an overview of my opinion on why we continue to need the
Voting Rights Act.

A. IMPACT OF THE VOTING RIGHTS ACT

Recently, I had occasion to analyze the effectiveness of the Voting Rights Act.
Utilizing materials prepared by the United States Census Bureau, I examined
voting and registration statistics for black and white voters, in both North and
South, over the course of the last decade. These statistics describe in graphic terms
the impact which the Voting Rights Act has had upon traditional patterns of black
registration and voting in Southern states.

The Act under consideration by your committee was enacted in 1965. Under the
influence of the Act, the number of black registered voters in 11 Southern states
increased from 2,689,000 to 4,149,000 during the ten year period 1966 to 1976. This
represents a 54.3 percent increase in the overall number of registered black South-
ern voters. In the covered Southern states and jurisdictions, the percentage increase
in registered black voters was greater.
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For example, in Georgia, black registration during this decade went from 100,0)
to 59S,0 , a percentage increase of 99.3 percent. In Louisiana, Mississippi, South
Carolina, and Virginia, the percentage increases were respectively 73.3 percent, 63.4
percent, 49.2 percent and 54.6 percent respectively. In Mississippi, black voter
registration increased in 1964 to 1976 from 29,000 to 286,0001, an 886.2 percent
increase. Although the percentage of black registered voters in these states contin-
ues to trail behind the percentage of white registered voters, the rate of increase in
black registration in the covered jurisdictions -ubstantially outdistanced correspond-
ing increases in white registration.

These igures demonstrate the phenomenal impact of the Voting Rights Act on
black registration. They show a healthy trend in widening access to the ballot. In
addition to increasing voter participation, the Voting Rights Act has increased
enormously the number of black elected officials in the South and the nation as a
whole. This represents quite a change from the situation existing before 1944, the
year in which the Supreme Court invalidated the use of the white primary, when
there was hardly a single black elected official in any of the covered states.

In 1979, there were more than 2,700 black elected officials in the South. Of this
total, 208 were in Alabama, 2:37 were in Alabama, 2:17 were in Georgia, 334 were in
Louisiana, 327 were in Mississippi, 222 were in South Carolina, 88 were in Virginia,
and 240 were in North Carolina where appr)oximately 40 counties are covered by the
Voting Rights Act. More than half of all black elected officials in the United States
come from the South. The covered jurisdictions account for approximately one-third
of the number of black elected officials in the country. Each year, the number of
black elected officials in covered states, like the number of black registered voters,
has continued to rise although even today the number of black elected officials in
the covered jurisdictions is less than 6 percent of the number of elected officials in
those jurisdictions.

We can be proud of these increases, in the extent of black participation in the
electoral process. Our country was founded on the denial of voting rights to blacks.
Violence, intimidation, terrorism, and laws were used to keep blacks out of the
polling booths and to prevent their election to public office. The Voting Rights Act
of 1965, along with other federal statutes, has operated to eliminate the vestiges of
this unlawful regime.

Section 5 of the Voting Rights Act singles out for coverage those states and
jurisdictions which have used discriminatory tests and devices to reduce the degree
of voter participation within their borders and in which there wes a voting turnout
less than 50 percent at the time of' the presidential elections in 1964, 1968, or 1972.
Those who would let the Voting Rights Act expire in 1982, just when it has brought
the fruits of true democracy for the first time to millions of previously disenfran-
chised Americanrs, have an extremely heavy burden to bear. The central question
before this Committee should be w ether or not the opponents of the Act can
sustain this burden.

11. T1lE NEE:) FOR SECTION 5

It is my understanding that some of the principal opponents of the Voting Rights
Act desire to eliminate section 5 from the Act. They would turn the clock back to
the time when enforcement of voting rights was dependent upon the prospective
voter's ability to obtain immediate and effective judicial relief. This emasculation of
the Voting Rights Act is defended on the ground that the courts are able to provide
adequate and complete judicial relief for minority citizens complaining of violations
of their voting rights. Anyone, however, who examines the state of voting rights in
the pre-1965 era will immediately recognize that history proves the inadequacy of
individual lawsuits for protecting the voting rights of black and other minority
group citizens.

There are several reasons why judicial remedies, in the absence of suitable admin-
istrative remedies, were inadequate to protect voting rights. First, judicial remedies
are expensive. Second, they are slow and uncertain, especially when procedural
obstacles are used, as they are surely will be, to block their successful pursuit.
Third, exclusive reliance upon the courts puts the victim of discrimination in the
adjudicatory forum where the standard of proof is very high. Fourth, judicial
decisions only decides the merits of the particular case before the court. They
therefore do not generally decide the merits of other cases involving different facts
or different voting practices. Judicial decisions therefore do not prevent a losing
defendant in a voting rights case from adopting new procedures to abridge voting
rights. Thus, a plaintiff who wins a voting right case is very likely to findhimself,
or herself, back in court to invalidate the next effort of the defendant to maintain
the previous disfranchisement.

83-673 I j - 8/ - 28 (p I- )
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1. The expense of litigation
Anyone who has ever tried a voting rights case knows that lawsuits cost money

and that the availability of judicial relief is not always immediately forthcoming. A
typical voting rights case for us, for example, can easily cost thousands of dollars.
The individual black plaintiffs whom we represent in our voting cases are never
able to afford the expense of the costs of the lawsuit. Therefore, if they had to rely
upon their own resources, they would have to abandon any effort to vindicate their
constitutional and statutory voting rights. Apart from the use of section 5, their
only alternative is to depend upon private organizations and the federal government
to institute actions on their behalf. This, however, is not a desirable situation since
private civil rights groups also tend to be strapped for funds. As for the federal
government, it can hardly be expected to carry the litigation burden for the large
number of persons whose voting rights have been infringed.

There are several reasons why voting rights litigation is expensive. These are
cases in which it is necessary to sue numerous defendants, to litigate successive
appeals, to hire expert witnesses, to engage in extensive discovery, etc. These needs
drive up the costs of litigation. Even private civil rights groups find the costs of
those expenses onerous. If there were no section 5, litigation would be an effective
tool for protecting voting rights in only a handful of the cases now covered by
section 5.

I point these facts out to you because they show that, as a practical matter, there
is no real alternative to continuing the protection of section 5. There simply are no
resources available for handling the mass volume of litigation which would be
generated if the Voting Rights Act was allowed to expire. On the other hand, it
should be kept in mind that section 5 does not impose any heavy or undue financial
burdens upon jurisdictions subject to it. This point was conceded only recently by
the Attorney General of South Carolina who, at a subcommittee meeting on voting
rights of the American Bar Association, testified that section 5 imposed only mini-
mal burdens upon the State and its cities and counties.
2. Delay

Another factor which makes judicial remedies inadequate as a substitute for
section 5 is that judicial relief almost always is attendant with delay whereas the
vindication of voting rights often requires prompt, immediate relief. This circum-
stance makes judicial intervention peculiarly inappropriate as a primary, or sole,
remedy for voting abuses.

This point is nicely illustrated by one of our voting rights cases, City of Pensacola,
Florida v. Jenkins, which is presently on appeal to the United States Supreme
Court. On July 10, 1978, a federal district court entered a judgment in this case that
the City of Pensacola had violated the Constitution by adopting a system of at-large
elections for positions on the City Council to prevent the election of black officials
and to dilute the voting strength of black citizens. The district court also, at a later
date, entered a degree in which it adopted, as a remedy, a reapportionment pltn
proposed by the City. Both judgments of the district court were affirmed upon
appal by t e Fifth Circuit.

Despite the invalidation of the .City's at-large electoral scheme and the court's
adoption of the City's own remedial plan, the City of Pensacola has continued to
this day, almost three years after the entry of the original judgment, to use the very
same at-large system of elections which the district court held unconstitutional in
1978. Indeed, the City has conducted two elections since the date of the district
court's original judgment.
I Those who understand the nature of the judicial process will not be surprised to

find delays of this sort in voting rights suits. Here, as in other cases involving
protracted litigation, the power to delay is often in the hands of the party who
stands to benefit from the delay. The history of our voting rights cases is replete
with delay of this sort. If black and other minority citizens were forced to rely solely
upon litigation to protect their voting rights, then most cases of disenfranchisement
would go unredressed. This result would take us back to an era from which we have
just emerged. I am sure that no right thinking American seriously wishes to go back
to this painful and embarrassing part of our history. As long as we have the
protections of section 5, we need not fear such an eventuality. Indeed, section 5
promises, in the long run, to enable minorities to use their own political power to
protect their political and civil rights.
3. Standard of proof

The inadequacy of litigation as an all purpose cure for voting rights litigation has
been aggravated in the last year by the Supreme Court's recent decision in City of
Mobile, Alabama v. Bolden. As a result of the decision in that case, plaintiffs in
voting rights cases must show a clear intent to discriminate invidiously on the basis
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of race or color. Moreover, the plaintiffs are not permitted to make this showing by
using certain forms of circumstantial evidence which ordinarily might evidence
proof of the requisite intent. The decision in Bolden will inevitably make voting
rights cases more protracted, more difficult, and more expensive.

By contrast, section 5 provides a rather simple, flexible, and inexpensive method
by which the federal government can prevent electoral changes from taking places
in covered jurisdiction where the purpose or the effect of the change is to deny or
abridge the voting rights of minority voters. Unlike the judicial standard, the
standard under section 5 takes due account of the past discriminatory history of the
affected jurisdiction and its failure to remedy the continuing effects of its past
discriminatory actions. Section 5 accomplishes this result by putting the burden on
the locality to show that it has legitimate governmental interests to support adop-
tion off the proposed changes in its election practices and procedures.

The Bolden case, which is presently on trial again in the district court in Ala-
bama following remand from the Supreme Court, is a good illustration of the
difficulties which plaintiffs in voting rights suit can expect to encounter in success-
fully prosecuting cases in the absence of section 5. The Bolden' case is one of our
cases. We expect to prevail in the district court and expect the judgment to be
upheld on appeal. However, the new standards of proof forces us to expend inordi-
nate amounts of money in order to hire historians and others to exaine the history
of election laws and procedures in Mobile. This is almost the only way in which
intent to discriminate can be proved.

The fact that we may ultimately prevail on the merits in Bolden will be cold
comfort to the black voters in Mobile who continue to labor under a political regime
in which they do not adequately participate.

To the extent that the expiration of the Voting Rights Act would make the courts
the primary defense against violations of the right to vote, that course must be
rejected. The overclogged dockets of the courts is an argument against sending all
claims of deprivations of voting rights to the courts. Moreover, the elimination of
section 5 would place the burden of proof on the wrong party. The genius of section
5 is that it places the burden of proof on the party best able to satisfy it since the
offending locality normally has the requisite evidence to show its intent in effectuat-
ing a voting change or to show that the change does not unjustifiably affect
adversely the voting rights of minorities.
4. Circumvention of court orders and the use of subterfuges

Litigation, unlike section 5, is poorly suited to protect disenfranchised citizens
from the stratagems of officials who try one means after another to restrict the
voting rights of minorities. If section 5 were abolished, then we could expect a
resurrection of the massive use of subterfuges by local officials who seek to evade
compliance with court orders with which they disagree. To illustrate my point, let
me give you an example from some of the cases.

In 1915, the Supreme Court, in Guinn v. United States, held that "grandfather"
clauses were unconstitutional. These were clauses in which voting tests were re-
quired for registration except for those who were descendants of persons who had
qualified to vote in some period of time in which minorities were barred from
registering. As a result of the decision in Guinn, Oklahoma and other states aban-
doned the use of the clause. Oklahoma, however, quickly switched to a statute
which provided that persons previously barred from registering could register if
they did so within a specified twelve-day period. When the issue of the validity of
the statute reached the Supreme Court in Lane v. Wilson, the statutory require-
ment was invalidated. Justice Frankfurter, in his opinion, emphasized that the
Fifteenth Amendment bars "sophisticated as well as simple-minded modes of dis-
crimination."

It is precisely because of the constant use of sophisticated and disingenuous
attempts to evade the law's command, that section 5 was created. Rather than force
the plaintiff to go back to court again and again, section 5 was created to require
the jurisdiction to obtain advance approval that proposed changes in its election
laws did not have the purpose of the effect of denying or abridging the right to vote.
In the absence of section 5, jurisdictions would try one stratagem after another to
evade the effect of a court decree. The plaintiffs, as a consequence, would be
compelled to institue a series of cases merely to obtain the relief which they had
already won.

In my book "Race Relations and American Law," I have sought to describe at
length the various artifices which were employed by Southern states and localities
to evade compliance with successful court rulings in favor of plaintiffs. I have also
described there the various procedural devices which defendants in voting cases
used to delay rulings on the merits. Much of what I said then is applicable now. In
particular, I believe that my analysis then of the reasons why the pre-1965 voting
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laws were inadequate to guarantee full participation by blacks and others in the
electoral process, is fully applicable to the situation today.

In analyzing the limits of litigation as enforcement tools to protect voting rights, I
hope that I have given you reasons to continue with the Voting Rights Act. To allow
this statute to lapse is to run a very great risk. To extend it for another ten years
does not create a burden that is substantial, given the history of racial discrimina-
tion in many of the covered jurisdiction.

C. ADDITIONAL REASONS FOR EXTENDING THE ACT

There are some, I know, who oppose extension of the Voting Rights Act because
they do not believe that discrimination exists today in the covered states. There is
no basis for this claim. The NAACP Legal Defense Fund, the Justice Department,
and many civil rights organizations, have won numerous lawsuits in which they
have established proof of intent by local officials to discriminate. Many of these
cases are of recent vintage. As I mentioned before to you, the district court in
Jenkins v. City of Pensacola found that the City Council had discriminated against
blacks in adopting and using its system of at-large elections. This judgment was
affirmed on appeal by the Fifth Circuit. Moreover, the affirmance occurred long
after the Supreme Court's decision in Mobile.

We also expect soon a finding of intentional discrimination in the Mobile case.
Yesterday, was the last day of hearing in this case. It is also anticipated, although
forecasting here is problematical, that a finding of intent can be sustained on
appeal. The deluge of cases in which the courts have found an intent to discriminate
against blacks or against Mexican-Americans constitutes the most reliable evidence
of wide-spread invidous discrimination against minorities.

If one examines either the voting right cases brought by the Justice Department
or the voting rights cases brought by private organizations, then you will notice that
the number of these cases has not diminished in recent years. This constitutes
substantial evidence, such as that shown by the increasing number of black regis-
tered voters in covered jurisdictions, that there is still a need for the Voting Rights
Act.

Similarly, the preclearance reports issued by the Justice Department, although
showing a wide range in the number of objections made each year by the Depart-
ment since 1970, do not demonstrate conclusively the existence of a decline in the
number of objections which the Justice Department has made annually to submis-
sions by covered jurisdictions of proposed voting changes. In reviewing the number
of objections by the Justice Department, it is important to recognize that each
objection means that the Department has uncovered significant evidence of inten-
tional discrimination by the jurisdiction or that the jurisdiction has been unable to
justify its proposed choice of a voting procedure, or practice, in the face of a claim
that the proposed change has the effect of discriminating against minorities and
that there exists alternative ways in which it could achieve its objectives without
adversely affecting minority voting rights.

In addition to the above, three other factors must be taken into account in
evaluating the significance of the number of objections taken pursuant to section 5
to proposed voting changes. First, the existence of section 5 operates as a powerful
deterrent even to the adoption of discriminatory voting laws. This deterrent quality
is a 'normal feature of laws. Second, many covered jurisdictions have not consistent-
ly submitted their election laws changes to the Justice Department for approval.

his fact is known to the Justice Department. After examining the Justice Depart-
ment's computer print-out of submissions made to it pursuant to section 5, the
Southern Regional Council has identified at least 100 statutes enacted by the
legislature of the State of North Carolina which are applicable to covered counties
in the State but which have not been submitted for approval to the Justice Depart-
ment as required by section 5.

Finally, it must be recognized that section 5 has only been effectively used by the
Justice Department in the last ten years. In his testimony to this subcommittee in
1975 in support of the extension of the Voting Rights Act, Assistant Attorney
General Stanley Pottinger, speaking on behalf of the then Republican Administra-
tion, testified that:

"The Congresional hearings on the 1970 Amendments to the Voting Rights Act
reflect that section 5 was little used prior to 1969 and that the Department of
Justice questioned its workability. Not until after the Supreme Court, in litigation
brought under section 5, had begun to define the scope of section 5 in 1969 (Allen v.
State Board of Elections, 393 U.S. 544) did the Department begin to develop
standards and procedures for enforcing section 5. Congress gave a strong mandate to
us to improve the enforcement of section 5 by passing the 1970 Amend-
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ments. . . Thus, most of our experience under section 5 has occurred within the past
five years."

At another point in his testimony, the Assistant Attorney General states that "It
was not until the publication of the Department of Justice regulations in September
of 1971 that states and political subdivisions were provided with a definite, concrete
list of the types of legislation and administrative actions which constituted voting
changes with the meaning of Section 5."

Thus, as a practical matter, section 5 has only been in effect for 10 years. This is
much too short a time in which to evaluate it or replace it or to declare it a failure.
This is especially so since many covered jurisdictions have not complied with either
the spirit or the letter of the law. In light of these considerations, I see no reason
why Congress should allow section 5 to lapse. Rather, the evidence strongly supports
its extension.

In conclusion, I would like to say that the members of this subcommittee and the
members of Congress have an important responsibility to fulfull. You must not
allow the Voting Rights Act to expire. It must be extended for ten years. To act
otherwise would be to break faith with the people of this country who have made,
and are making, tremendous efforts to rid the nation of discrimination and its
debilitating effects. No argument based on the purported rights of the states should
make us blind to the magnitude of the task before us. There is no more honorable
course that this Congress could perform than to insure the total absence of discrimi-
nation in voting and thus bring us closer and closer to closing a tragic and sorry
history in the life of this country.

Mr. GREENBERG. I have prepared a written statement which has
been given to the committee. Beyond that, Professor Reid has
covered the territory very well, and I would, therefore, not read my
statement, but, in the manner of a lawyer making an oral argu-
ment and not reading his brief, touch upon some of the high points
that I think this committee should particularly take note of.

We are in accord with Professor Reid, and as he stated in his
statement, we support a 10-year extension of the Voting Rights
Act.

We are for extending the bilingual provisions so they will expire
coterminously with the basic act, and, finally, we support an
amendment to section 2, which would enable the court to invali-
date voting practices or procedures with the purpose or effect of
racial discrimination or discrimination against other minorities.

The Voting Rights Act has been extraordinarily effective. As we
point out in our prepared statement, in some States the number of
minority voting has increased 50 percent. In others it has doubled,
and in one case it has increased eight-fold, but that does not mean
its work has been done. There is a great deal more yet to be done
and a great many threats toward full and equal participation in
voting that still exists with which the act must deal.

Professor Reid touched upon the efforts that have been made to
deal with the question of voting rights through litigation, through
going to court. If we look at the long history of litigation involved
in voting rights, we find the cases involving the grandfather clause,
the white primary as mandated by State law, the white primary as
mandated by party rule, the literacy test, the jaybird primary case
in which private clubs were substituted for the Democratic Party,
and they nominated the persons who always got the Democratic
Party nomination and an endless number of techniques which had
to be litigated time and time again.

The thing the Voting Rights Act has done is that it has, to a very
considerable extent, taken the issue out of the courts and made it a
matter of administrative procedure, and that accounts in substan-
tial part for the extent to which the act has been effective.
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Voting rights, I would like to point out, are no different than
other civil rights or constitutional rights, or indeed rights in pri-
vate or commercial law. The procedures by which they are en-
forced are, to a very considerable extent, determinative of what
those rights mean.

One could take any substantive right one wants and couch it in
as elaborate, forthright and bold language as one would hope and
surround it with procedures which would make it difficult to en-
force, and the right would be meaningless.

We have seen this in connection with school integration, for
example. The all-deliberate-speed doctrine, which was the means
by which the substantive constitutional right went into greater
education could be enforced effectively, prevented integration of
schools until 1970, and when that was abolished by the Supreme
Court of the United States in 1970, the serious, meaningful integra-
tion of schools began.

If one turns to an area outside of racial issues to the precious
constitutional right of freedom of speech and freedom of the press,
there is a procedural doctrine which prevents prior restraints on
freedom of speech.

I don't think anyone here, for a moment, would consider saying,
"Yes, there is a constitutional right to freedom of speech, a prior restraint may be

entered against it, but then you may go to the Justice Department and ask it to
bring a lawsuit to lift the prior restraint.

The procedural assurance of swift justice and swift guarantee of
civil and constitutional rights is more important indeed than the
substantive assertion of the right, itself.

This would be true whether the judicial remedy would be in the
hands of private parties whose resources are limited or indeed the
Attorney General of the United States, whose resources are indeed
limited, and insofar as the judicial system is concerned, we know
that resources of the courts are severely strained at this time with
regard to all other issues that come to courts.

As to the question of standard of proof. effect versus intent-it is
not easy. In fact, it is impossible to read the mind of a legislature
or to read the mind of a community and to determine whether
there is an intent to effect racial discrimination; particularly nowa-
days it is all the more difficult. It is not like it was years ago when
sometimes someone would stand up on the floor of a legislature
and say, "Yes, we would like to take certain action to deprive
certain racial minorities of their fundamental rights." People know
not to speak in those terms.

An effect, after all, is what it is we are talking about. We are
talking about whether those who have been moved from the politi-
cal process now may be able to participate in a full and equal way.

The issue is not to establish what has been in the minds of one
or more, or to make it more difficult, a majority of the members of
a legislature, which is essentially an impossible task.

We are talking about the establishment of a right to equality,
not anything like a quota or a remedy which would impose a quota.

In summary, the Voting Rights Avt should be continued for
another 10 years. It has been effective. It has been important. The
need for it continues to be important. We hope that this committee
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and the Congress will endorse the proposals which we make here
today.

Thank you.
Mr. EDWARDS. Thank you, Mr. Greenberg.
The gentleman from Illinois, Mr. Washington.
Mr. WASHINGTON. I also want to join the chairman in welcoming

these distinguished gentlemen, Mr. Reid and Mr. Greenberg.
I have one question which I think should be directed to Mr. Reid.

One of the submissions today will be from Dr. Saye, of the State of
Georgia. He intimates in his submission that after the white pri-
mary was struck down in 1944, I think it was, there was a question
of State enactments and executive edicts of the State, which
brought Georgia into the twentieth century relative to voting
rights of blacks in the State of Georgia.

Are you conversant with the voting, the history of voting rights
in the State of Georgia?

Mr. REID. Not in any detail, Congressman.
In terms of the white primary, the last case, the most recent

Supreme Court case in that line, was Terry v. Adams in 1953, and I
have no indication the white primary was cleared any earlier than
that in the State of Georgia.

What I was trying to indicate, sir, was that the judicial remedy is
inadequate in this area because of the conscious effort on the part
of the State legislature and administrative officials to deny the
right to vote. It was open and notorious.

As Mr. Greenberg has pointed out, if we have to prove an intent,
it will not be as easy as it was at one time, because when they
called the convention in 1890, they made it public that the conven-
tions of 1890 to 1915 were called for the purpose of disenfranchis-
ing blacks in the newspapers and everything else.

Now, this kind of conduct is not done by open declaration, and
intent is much more difficult.

I might say in this connection, Congressman Washington, if I
may, we made no progress in the jury cases until the Supreme
Court shifted the burden from the plaintiffs to the State govern-
ment and instrumentalities to prove nondiscrimination.

The effect of that was, the court took the position that you could
show jury discrimination by effect rather than intent. It was the
only way in which we really opened up the juries to participation
by blacks.

I am not informed in any detail as to the progress in Georgia
except that I have not heard of Georgia being any candidate for a
good conduct medal in this area.

Mr. WASHINGTON. Would you care to comment on that, Mr.
Greenberg?

Mr. GREENBERG. I do not come prepared to discuss the particular
history of particular States. I have a general recollection of the
state of civil rights in Georgia in the middle 1960's, when we were
conducting litigation all over the State with regard to public ac-
commodation, jury discrimination, school segregation, and virtually
any other right.

Personally have been involved in lawsuits in Georgia which, in
the early 1960's, had to desegregate the Atlanta Airport.
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I would just guess in view of the fact that voting rights are far
behind all other kinds of rights, I would be quite astonished if we
had segregation at bus stations, airports, lunch counters, schools,
employment, and elsewhere, but that voting rights were a shining
exception to all of that.

Mr. WASHINGTON. Let me turn briefly to another area. One of
the constant statements reiterated by a member of the committee
here, not present, of course, is that the Voting Rights Act, and
particularly section 5, is violative of State sovereignty and State
rights. We keep getting that argument pounded as though it was a
spear into the brains of every person who testified.

I would like for the record to be clear as to where you two
gentlemen stood on that concept-State rights/State sovereignty.

Mr. GREENBERG. We live in a Federal Government in which the
national government has certain powers and the State govern-
ments have certain powers and rights.

The basic constitutional structure was established in 1789, and it
was amended in 1865, and for several years thereafter, that basic
constitutional structure recognized States rights but also recognizes
national primacy over certain areas involving racial equality. It is
not violative of States' rights for the national government, pursu-
ant to the 15th amendment to tell the States that citizens ought to
be allowed to vote under certain terms, conditions and circum-
stances, and pursue it in a certain procedure; so the States are not
having their rights violated. Rather, the United States is saying,
"These are the rights of our citizens."

Mr. REID. Congressman Washirigton, I would merely like to add
to what Jack was saying.. What the court said in Cooper v. Aaron
in the school segregation case, was that the States and officials
could not wage war under the Constitution.

This is effectively a remedy to prevent that in terms of voting.
This only came, sir, after a long history and background of active
State activities for one purpose, and that was to disenfranchise
people. To that extent, the act, as far as I am concerned, is merely
exercising the powers of the 15th amendment, as in the Sacca-
Anna case, in a way in which Congress has determined to be an
effective and constitutional means for insuring the right to vote.

Mr. GREENBERG. Let me add something to the response I gave
about Georgia a moment ago. Elaine Jones, who is sitting with me,
and is a primary resource for all sorts of information on issues of
this sort, has just passed me a note pointing out that since 1975 the
Justice Department has objected to some 42 proposed electoral
changes in Georgia.

I think it is quite unfair to single out Georgia, and quite unfair
to single out the South.

I come from New York, parts of which are covered, and we are
not inadvertent to that. One of the principal voting right cases was
NAACP against New York, and it was a case my office handled,
and so I think it Would be quite unfortunate if this was viewed as a
sectional issue rather than one which covers all parts of the coun-
try which have common characteristics.

Mr. WASHINGTON. It is a matter of degree, though, is it not? I
come from Chicago, and I am not proud of the voting procedures,
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restrictions, impediments, et cetera, which exist there, particularly
for a person of my independent political stripe.

One of the arguments also presented by a member of this com-
mittee, also not present, is that the act should be extended, assum-
ing constitutionality, to cover those States and cities where it isn't
a question, necessarily, of racial discrimination, but of voter fraud.

I think it is a good thing to ask the question, because it must be
put to rest for no other reason than a debating issue: what would
you suggest, for example, that this Congress do, if anything, rela-
tive to voter fraud situations which are rampant, particularly in
my city of Chicago, and in my district, as a matter of fact-certain
sections of my district?

Mr. GREENBERG. If the voter fraud issue is really another way of
effecting racial discrimination, I would be for covering it with
legislation of this sort, but if it is voter fraud, which is indiscrimi-
nately affecting members of all races and creeds alike, I think it
would be unfortunate to complicate this particular legislation with
a lot of other issues, as important as they may be.

I think my view would be that that should be handled separate-ly.

Mr. WASHINGTON. I will yield, Mr. Chairman.
Mr. EDWARDS. The gentleman from Georgia, Mr. Evans.
Mr. EVANS. I thank the gentleman for yielding. I am not a

member of this subcommittee, and I appreciate the Chairman's
indulgence in allowing me to ask questions.

The Voting Rights Act was passed in 1965. Is anyone on the
panel aware of any changes? I am aware of the Justice Depart-
ment's disagreements with some of the proposed districts and redis-
tricting and changes in charters, et cetera.

I am also aware of a great deal of problems which exist. One
matter which is in controversy right now goes to whether the
mayor of Atlanta can serve a third term because the Justice De-
partment says they didn't preclear the charter change which limit-
ed the mayor to two terms.

I am concerned about a continuation of the administrative pre-
clearance, which is necessary primarily for seven Southeastern
States, as well as some other isolated parts of the country.

I would just ask the question if any members of the panel are
aware of any particular problems that exist in Georgia and in
other Southeastern States that would require continuation of the
preclearance that is a part of section 5.

Mr. GREENBERG. I came here to discuss the procedures and tech-
niques of enforcement, and I am not equipped to go into substan-
tive descriptions of voting rights in particular precincts and areas,
so I don't know that I can be helpful to you.

I do know there have been over 800 objections throughout the
country in recent years, most of them more recently than not, and
it is evident of the fact it is a problem which continues to recur
and, unfortunately, I think, will be recurring for some time.

Mr. EVANS. I am aware of the political situation in the State of
Georgia, and, of course, I did not come here to talk about Georgia
in particular. It is just that those questions were raised by my
colleagues, and it does address a situation which is very unique in
American jurisprudence, and that is to have a law which applies to
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-some States and does not apply to others, which is the preclearance
required in these particular areas.

Although there are objections on the part of the Justice Depart-
ment to certain redistricting or certain plans, my question is, what
justifies now that-in view of the fact that we probably have at
least as great a percentage of black elected officials in Georgia, we
have a roughly equivalent percentage of minorities registered to
vote and voting in Georgia as we do the majority-the problem
comes with issues that don't even have to do with voting rights,
like the technical things I mentioned earlier: the preclearance
required for a part of the charter which says how many terms a
mayor can be elected. How can that have any possible relationship
to voting rights? It is the same for all, majority and minority.

If the population in Atlanta continues the way it is presently
going, you would replace one minority mayor with another minor-
ity mayor. What would be the reason to have to preclear a provi-
sion that a mayor can only serve two terms?

Mr. GREENBERG. I don't want to step blindly into a Georgia
political situation of which I am essentially ignorant, but it would
just seem to me if that were submitted and had no racial impact, it
would be cleared in a minute, and that would be the end of it.

Mr. EVANS. The problem now is that it wasn't precleared. There-
fore, the Justice Department says it wasn't precleared and we are
talking about an issue that has been decided some time ago and
now because we are talking about a mayor succeeding himself for
the third time, that issue comes up, but I say that only to point out
the problems that some States have, not with voting right issues,
but with ancillary issues which the agency has extended far beyond
the intent of Congress in this act.

I would be glad to hear from you, sir, on that.
Mr. REID. I would like to make one or two observations, with

your indulgence, please.
This preclearance procedure was adopted after a long history and

background that we have talked about.
The preclearance applies in the affected States, and I would like

to point out the act applies in 22 States and not just 7 States.
In this preclearance, what they were getting at was any change

in the voting rules and regulations after a date, I think it was
November 1964, any changes after that. And the reason for that,
Mr. Evans, was very clear, which I point out. We had been defeated
in our judicial and other efforts by changes in local law and local
administrative practices, to frustrate and defeat the right to vote.

Like Mr. Greenberg, I want to stay clear of a Georgia situation
about which I know very little, but I do know this, that you didn't
have any black elected officials in Georgia, and Jackson and his
successor wouldn't have been there without the preclearance provi-
sion, and you didn't have anyone to represent that district, the
Atlanta district in Washington, until after Baker and Carr and
Simms eliminated the unit system, all designed by the State to
limit the exercise of the franchise.

Mr. EVANS. I think I know where the gentleman is coming from
and I think, had there been no problems, there Would have been no
need for the 1964 act, but what you are advocating here is the
simple continuation for 10 years of this bill, and you advocate the
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Rodino bill, which just simply continues it. It doesn't take into
consideration those things that could be eliminated from preclear-
ance; it doesn't take into consideration any changes that could be
made to improve the act and eliminate a lot of the problems that
exist now, a lot of the changes which have nothing to do with
voting, but which are now covered by preclearance, and that is
what I am addressing in my question. Had I been in Congress at
the time, I think I would have supported the Voting Rights Act of
1964 as some of my predecessors did.

I would like to further say for my home city of Macon, I have
introduced legislation in the State legislature and passed it which
redistricted, in order to include minority representation in the city
council, the school board, the water board, and other county gov-
ernments, by redistricting so that minorities would have the oppor-
tunity to be elected.

But that does not mean that I do not object to a continuation of a
bill that has problems in it that could be addressed, if we went to
the trouble of looking at the experiences and eliminating those
things that could be eliminated from the Voting Rights Act by
simply recognizing the experience over the last 15 years. That is
where I am coming from, sir.

Mr. REID. Mr. Evans, I can appreciate that. I think that was the
reason for, I say, what is referred to as a bailout provision, and I
think it provides for 17 years. Personally, having talked with Mr.
Greenberg and other people-personally, I would have no objection
to shortening that period, the bailout provision.

Mr. EVANS. I thank the gentleman, and I might point out that
this problem, I think, is correctly recognized by members of the
panel as being a nationwide problem which exists. It is just that in
the Southern States-we were talking about de jure or official
actions as opposed to that which existed all over the country.

Everyone knows the South was an easier target to correct, be-
cause they did everything aboveboard. They didn't do it through
the backdoor, the way it was done in other parts of the country.

I think the recent situation of the last 2 or 3 years, with the
problems in Massachusetts and other areas, with school desegrega-
tion, has pointed out this has not been a regional problem, and I
hope we can eliminate it all over the country.

Mr. REID. I join with Mr. Greenberg. We would hope this would
not be considered a regional bill. It should be applied wherever
necessary.

Mr. EVANS. I thank the panel, and I thank the chairman for his
indulgence.

Mr. EDWARDS. Thank you, Mr. Evans.
The hearings so far have indicated that one of the problems we

are going to have is how to prove that the voting rights bill still is
needed, and I am glad Mr. Evans is here today, because his words
have been very helpful.

Are we going to keep extending it every 10 years indefinitely?
What will have to happen in these various covered jurisdictions to
prove to us, to prove to Congress, whoever might be here at the
time, that indeed the Voting Rights Act and, in particular, the
heart of the act which is preclearance-that is the most important
part of the voting rights bill-would no longer be needed.
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Are there things that we could point to in a State, some things
like Mr. Evans mentioned; for example, efforts at school desegrega-
tion locally, proof that public services are equitably handled re-
gardless of race? How do we look forward to the extension in those
terms?

Mr. GREENBERG. Just generally speaking, as to the legislative
problem, as to the need, as distinct from the framework or mecha-
nism within the bill, I think you have touched on it.

You could look at the proportion of various groups voting, the
proportion of those who have been elected to public office or ap-
pointed to public office, the quality of education and the extent of
integration in education-and in the other important institutions
in the community.

Ten years is not a long time. We are talking about a situation
which comes from 200 to 250 years of slavery, almost 100 years of
racial segregation. It has been only 10 years since the Supreme
Court struck down the deliberate-speed doctrine. We talk like the
problem has been gone for a generation. We had the right as an
abstraction from 1954 to 1970.

Courts are, every day, deciding cases saying there is employment
discrimination or housing discrimination. Those are cases in which
the burden has been on the plaintiffs, and so we know indeed they
establish their cases.

So to say, well, America's race problems, including those parts
which are reflected in voting, are now all behind us, I think is a
pipe dream.

If I were to be asked, I would say we should err on the side of
caution and continue longer just to be safe, but I don't think one
even has to take that approach if after the history of centuries that
I am talking about, we have made some slight amelioration over a
decade, I don't understand why everyone is rushing to scrap the
law.

Indeed, if everything were just terrific, I think people might say,
well, just let the law become a dead letter; it is not affecting us,
anyway. I think the rush to scrap the law is perhaps evidence of
the fact that the law is perhaps a deterrent to some things some
people would like to do.

Mr. REID. I tend to agree with what Mr. Greenberg has just said.
I think 10 years is significant in terms of' the census and the
reapportionments which follow as a result, and I think it is highly
important that this preclearance administrative remedy be availa-
ble for this period, just for that purpose.

Some of the progress which Mr. Evans points to justifiably with
pride comes as a result of the preclearance procedure being pres-
ent, and there are indications, in the Mobile case and other cases,
there is still in some areas some reluctance to accept the progress
that everybody is so happy about, and that makes our country look
good internationally.

I don't think the extension affects unduly those States that pro-
pose to do right in this area; it does discommode some-it frus-
trates them in their efforts to disenfranchise the population, and I
think, sir, it is necessary, because it continues this progress.
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When we started the 1965 act, we wanted to have an experience
record and see what was happening, and I think the resistance to
voting is decreasing, but it is not abolished.

Mr. EDWARDS. Both the testimony of Mr. Greenberg and Profes-
sor Reid is, however, that the enforcement mechanisms should not
be tampered with, that a litigative enforcement mechanism has
been tried.

You had deep experience with that for many years. Is that not
correct? And it just doesn't work. The elections are over and by the
time you get into court, it is very expensive. Is that the heart of
your testimony?

Mr. REiD. Yes, sir. And that is documented by the public record.
Mr. EDWARDS. Thank you.
The gentleman from Wisconsin, Mr. Sensenbrenner.
Mr. SENSENBRENNER. I have sat in on most of the hearings that

have been held on this legislation, extending the Voting Rights
Act. One of the complaints that comes up repeatedly from those
who criticize the operation of the preclearance section is that there
is no provision for the jurisdiction that follows the law, which does
not discriminate in voting and election laws to bailout of the pre-
clearance provision of this act.

It seems to me that some of these complaints are legitimate, even
though I favor extending section 5 of the act.

Can either of you gentlemen make a constructive suggestion on
how a jurisdiction that has been on good behavior can be placed on
probation?

Mr. GREENBERG. You are referring to a county within a State
which is covered, but the particular county has been on good
behavior, even though the State is covered. The State could bail
out if it could establish its case, but you are wondering about
that-

Mr. SENSENBRENNER. I am particularly referring to the Rome,
Ga. case, where that jurisdiction could not bail out because the
State was covered.

Mr. GREENBERG. I think part of the problem is that many local
procedures are mandated by State law. In many States district
lines are drawn in the State legislature, and many other proce-
dures. There may be some local procedures which are determined
and decided upon solely locally without regard to what goes on in
the State legislature, or the State capital.

The problem with that is, you may be creating more of a can of
worms by a procedure which seeks to carve out that narrow little
area than by letting the situation continue as it is, because you
would have some local changes which are totally independent of
State law, and then you would have local changes that are depend-
ent upon State law, and without looking at any particular State, I
am sure there are some good lawyers around who could find you a
gray area in which maybe it was dependent, and maybe it was not
dependent, upon State law.

Think the confusion to be created by something like that would
be worse than the situation which exists. I can't imagine that it
causes any st-hstantial inconvenience.

Mr. SENSENBRENNER. My reading of the case of the City of Rome
v. the United States indicates the State cannot bail out even if it is
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on good behavior. I guess I would have to disagree with your
analysis of that particular decision by the Supreme Court of the
United States.

It is going to be very difficult from a practical standpoint to ask
an extension of section 5 of the Voting Rights Act if there was no
good behavior escape hatch. This is a nice term for bad behavior
which may have taken place a generation ago and there might
have been some chance of rehabilitation. The city of Rome case
indicates under the current law rehabilitation is not an alterna-
tive.

Mr. EDWARDS. There were apparently two sides to the Rome, Ga.
case because we had some very fine testimony from the former city
attorney, but then we heard from practically all of the civil rights
organizations in the city of Rome, including NAACP, who strongly
objected to the thrust of his testimony and said Rome had not been
the model in voting rights that was described by the city attorney.
Again reclaiming my time, the district court in the city of Rome
made a determination there was no showing of any violation of
section 5 by the city, but that jurisdiction was covered mandatorily
because the State of Georgia was covered.

Here the city of Rome has been found guilty, even though it did
not commit any guilty act, and I guess this is the concern that I
have in rewriting the law for the next 10 years.

Mr. REID. If I could take objection to your use of the term "found
guilty." The city of Rome was not found guilty. The city of Rome
was found not to be able to bail out because the bailout provision
affects the State for the reason Mr. Greenberg was suggesting, and
that the principal source of the rulemaking and lawmaking has
been at the State level.

Now the several States may bail out with a showing of no prior
discrimination for a period of 17 years since 1974, and we have
already had an experience of 18 years. It appears to me the re-
quirement that the State free itself by this redemptive process to
which you refer is already provided for in the law. But not unit by
unit.

Mr. SENSENBRENNER. Perhaps we are arguing over semantics.
The city of Rome is still in jail even though it might not have been
found guilty.

I yield back the balance of my time.
Mr. EDWARDS. Professor Reid?
Mr. REID. I would like to beg the indulgence of the committee to

terminate my remarks at this point.
Mr. EDWARDS. Counsel, Ms. Gonzales.
Ms. GONZALES. I wonder if maybe the two of you can correct me

if I am wrong. My understanding of why section 5 requires pre-
clearance of all election-related changes and not just a few isolated
election changes is really based on the fact that prior to 1965, the
litigation approach had indicated that no sooner would one particu-
lar election change be found discriminatory by the court and
struck down than some other new, unique election scheme or pro-
cedure might be devised to in fact accomplish the same end. Could
you comment on that?

Mr. GREENBERG. That is indeed the case. Earlier in my testimony
I went through the whole series of responses to court decisions
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whic i various States had made. They went from the grandfather
clause to the white primary required by State law. When that was
struck down we had a white primary required by party rule. When
that was struck down we had a white primary which came into
existence because private clubs such as the Jaybird Association in
Texas and elsewhere essentially selected the nominee for the
Democratic primary. And when that was struck down there was
still also a literacy test and the poll tax and a variety of other
things. There is no end of subterfuges which were used.

As I mentioned earlier, because we recognize that procedure is as
important as a substantive right, the Congress finally decided upon
a procedure which would make it extremely difficult to make
changes and essentially to start the game all over again every time
a particular practice was struck down.

Mr. REID. I would concur. My illustration in the testimony of the
Texas primary litigation that went on for about 37 years indicated
just the point that you have raised, Counsel.

The reason we had to come to the Supreme Court on either four
or five different occasions was that after the Supreme Court had
rendered an opinion, the States changed the law. Also I character-
ize that procedure by the statement from Governor Coleman [pho-
netic], State of Mississippi, that the legislatures could pass laws
faster than the courts could decide cases.

Ms. GONZALES. One claim that has been made is that one of the
problems with section 5 is that it does not provide the due process
one would get through the litigative process. Some witnesses and
some members have complained about the fact that these jurisdic-
tions are not getting the due process they should get, and that is
why they would prefer the judicial route.

Mr. REID. If I may suggest, in the administrative process there
has now developed what we call administrative due process, which
though different satisfies the requirements of judicial due process.

Also in the administrative process, there is the summary action
and the shorter processes. There is adequate protection and due
process guaranteed in the preclearance procedure, and if it is not,
it might be litigated by the courts under that same procedure, but
this-the only thing new here is the application of the administra-
tive process to this field. There is plenty of justification for every-
thing that has happened here in the administrative field. The only
thing new is the application of this technique to this field.

Ms. GONZALES. Thank you.
I have no more questions.
Mr. EDWARDS. Counsel, Mr. Boyd.
Mr. BOYD. Mr. Greenberg, your testimony discusses in some

depth the extent to which the judicial remedy has been in effect
since 1955; is that correct? Your testimony went on to say that
with the advent of the act of 1965 and the presence of preclearance
as a remedy, the act acquired much more clout; is that fair?

Mr. GREENBERG. Yes.
Mr. BOYD. You and Professor Reid both categorized Mr. Hyde's

bill as abolishing preclearance. In the light of section 3 of this bill
and its amendments to section 12 of the act, how do you reach that
conclusion?
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Mr. GREENBERG. What is the conception contained in those sec-
tions-by bringing lawsuits you can place jurisdictions under pre-
clearance requirements; is that correct?

Mr. BOYD. That is correct.
Mr. GREENBERG. You would first have to bring the lawsuit. If the

lawsuit is going to be anything like the ones I have been in, like
NAACP v. New York-I have forgotten how long that lasted, but it
was 5 to 7 years. Or Bolden v. City of Mobile, it has gone on for 3
or 4 years in the district court, now, and will continue for at least
several more years. It is really not preclearanCe. It is litigation as a
prelude to preclearance.

Mr. BOYD. Perhaps it would be useful to carefully categorize Mr.
Hyde's bill insofar as the procedures which are utilized by his
legislation are concerned. His legislation does in fact replace an
administrative procedure with a judicial procedure, but I do not
know that we could agree to say it replaces preclearance or accord-
ingto Professor Reid abolishes preclearance as a remedy.

Mr. GREENBERG. I would not disagree with you. There is first
public litigation, and following the litigation then there may be an
administrative proceeding rather than the other way around

Mr. BOYD. It is preclearance which is the most useful remedy in
making the Voting Rights Act work?

Mr. GREENBERG. I would call it prelitigation preclearance.
It is not the preclearance we have been talking about until now.
Mr. REID. Preclearance as an administrative remedy is being

changed by Mr. Hyde. You are getting preclearance as a part of
the judicial process if the courts decide to use that alternative.

Mr. BOYD. It is mandatory?
Mr. REID. You have to bring a lawsuit and prevail. The point we

are trying to make on the judicial remedy is that it has been a tool
of frustration.

Mr. BOYD. During the period of time the preclearance was not
available?

Mr. REID. During the time I have been living.
Mr. BOYD. Your testimony says prior to 1965 when it was so

difficult.
Mr. REID. Prior to 1965 and has continued from 1965; the admin-

istrative preclearance provision of 1965 has implemented and
helped this situation somewhat, but the mere fact the Attorney
General has had a number of matters referred to him indicates
there is activity in this field.

Mr. BOYD. Thank you.
Professor Reid, you say in your statement that H.R. 3112 is the

most acceptable proposal for extending the Voting Rights Act.
Congressman Sensenbrenner touched on the possibility of a bail-

out procedure as an alternative. Are there any other acceptable
alternatives to H.R. 3112?

Mr. REID. I think the State bailout is important as opposed to
constituents of the State. I am however in favor of the bailout
provision, which is already in the House bill.

Mr. BOYD. Thank you.
Thank you, Mr. Chairman.
Ms. GONZALES. One quick followup question. Mr. Hyde has made

a suggestion to improve his litigative approach. In response to
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concerns expressed that litigation was too lengthy, he suggested that
ossibly you could consider requiring that voting rights cases be

heard expeditiously. Do you think that would be an improvement at
all?

Mr. GREENBERG. I do not think it would be. You would have to
ask the judicial conference what they thought about that also,
because I think every category of litigation is claiming that it is
the most important and should be heard first.

I know there was a period of time in the southern district of New
York when they were hearing only criminal cases because they
were the most important, and indeed they are, and nobody was
hearing any civil cases.

I do not think that would help, but because there is this enor-
mous claim upon the courts' time right now, even if that were
adopted, that would not, let us say, make the Bolden case or
NAACP v. New York take any less time.

Mr. REID. I know the staff is busy, but somehow or other I feel if
this committee examined the history and background of this
matter and the frustration of the judicial process it will agree with
US.

We went through a period in 1957 to 1964 in which we felt the
judicial process-the three-judge court provision and other provi-
sions, with the Attorney General in it, we felt that would remedy
the situation. It proved it did not.

Mr. EDWARDS. We thank Professor Reid, Mr. Greenberg, and
their colleagues very much for very helpful testimony.

We now have a panel presentation: Prof. Charles Cotrell, Depart-
ment of Political Science, St. Mary's University; Prof. Richard
Engstrom, professor of political science at the University of New
Orleans; and I will yield to my colleague from Georgia, for the
introduction of the third member of the panel.

Mr. Evans?
Mr. EVANS. Thank you, Mr. Chairman. I am very pleased and

honored to have the opportunity to introduce one of the members
of our next panel: Dr. Albert B. Saye, professor emeritus of the
University of Georgia.

Dr. Saye is a Rhodes scholar. He has enjoyed a long and distin-
guished career as a scholar, professor, and author, and as an attor-
ney.

He is the author of many books, including the widely used politi-
cal science text, "Principles of American Government," the seventh
revision of which is presently being completed. The public text
deals with constitutional law and the constitutional history of
Georgia.

Dr. Saye has served on several constitutional revision commis-
sions of the State of Georgia and is often consulted by political
leaders who recognize his expertise in the field of constitutional
law.

Mr. Chairman, I am proud to introduce a distinguished Ameri-
can and a friend, Dr. Albert B. Saye.

Mr. EDWARDS. Thank you very much, Mr. Evans.
I join my colleague in welcoming Dr. Saye.

83-679 0 - 82 - 29 (pt.1)
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TESTIMONY OF A. B. SAYE, PROFESSOR, UNIVERSITY OF
GEORGIA; CHARLES COTRELL, PROFESSOR, DEPARTMENT OF
POLITICAL SCIENCE, ST. MARY'S UNIVERSITY OF SAN ANTO.
NIO; AND RIClHARD ENGSTROM, PROFESSOR OF POLITICAL
SCIENCE, UNIVERSITY OF NEW ORLEANS
Mr. SAYE. Thank you, Mr. Edwards.
I appreciate this fine introduction from one of my former stu-

dents. I had the honor of teaching him.
Mr. EDWARDS. He is a good lawyer, too.
Mr. SAYE. I think so. He is a good debater, also. He was elected

president of the Demosthenes Literary Society of the university of
which I was faculty adviser.

I have another one of my students in the House of Representa-
tives, Charles Hatcher. He has just come this year. I think you'd
best keep an eye on him. He has lots of ability, and he will be
adding a great deal to the search for truth. And I think that is
what we are all here about, learning the truth.

I think my prepared remarks are entered in the record. If so, I
shall not bother to read. Is that true?

Mr. EDWARDS. Yes; that is true, sir.
Mr. SAYE. Actually, in listening to the testimony, I think there is

a wide gulf between theory and philosophy and fact. We are all
very wise, and I like to think that most people are very well-
meaning, but sometimes the gulf between theory and fact is so
very, very wide that you reach erroneous conclusions.

The previous panel was not prepared-in fact, they rather object-
ed to going into the single State of Georgia, and when it came to
specific questions about it, one professed ignorance of this. But I
think it is unfortunate to legislate and to make recommendations
on things to which you plead ignorance of the facts.

I have done a good bit of historical research in my days. The
colony of Georgia was founded by 21 trustees in 1732. It would have
been difficult to find in England 21 more noble people than the
Earl of Egmont, James Edward Oglethorpe, and other leaders in
this project, but they made a great mistake in thinking they could
govern this colony from London.

Oglethorpe is the only one of the 21 trustees who ever came to
America. The laws they passed were so out of tune with the time
and place that they were mostly matters for contention. Twenty-
five percent of the colonists died the first year. Within the first 5
years, 90 percent of the original settlers had either gone to South
Carolina or returned to England.

It was a miserable failure except from the military point of view,
and, in that respect, Oglethorpe was a great success.

I think Congress, in passing the Voting Rights Act of 1965, had
in mind doing something about the use of literacy tests as a dis-
crimination against blacks in voting.

That is not too bad an aim. These literacy tests came early in
this century The Southern States accepted the end of slavery as a
result of the Civil War, but, with a mobile black population, there
were real problems involved. Nearly all of the blacks were in the
Southeast. Georgia had more than any other State. The people of
Georgia did not accept black voting, and it is only fair to say they
used discriminatory methods to keep the blacks from voting.
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Toward the end of the 19th century, about 1898, and more effec-
tively in the first decade of the 20th century, they began using the
Democratic white primary. Negroes could vote in the general elec-
tion under this scheme, but they couldn't vote in the Democratic
primary. All the people who were in positions of power united in
the Democratic Party.

I happened to have been asked by the Secretary of State some
years ago to make a study of the election laws of Georgia. Believe
it or not, there were no provisions as to the requirement for the
election of a Governor of Georgia, whether it be through plurality
or a majority. Nobody paid any attention to this because whoever
was nominated in the Democratic primary was elected Governor of
Georgia, and so it was for all offices in the State of Georgia.

It was the Democratic white primary rather than these tests or
devices, as they are called in the Civil Rights Act of 1965, that
prevented blacks from having any effective voice in the govern-
ment.

Actually, the election of 1906, when this grandfather clause busi-
ness and literacy test was written into the constitution of Georgia
was a contest between the editor of the Atlanta Journal and the
Atlanta Constitution. The editor, Hope Smith, of the Atlanta Jour-
nal, won, largely on this grandfather clause business, and it was
written into the constitution of Georgia in 1908. It is still-no, it is
not all that, either, because Governor Ellis Arnall revised the
constitution. Under his leadership in 1945 we had a new constitu-
tion, and practically all of that was left out. The clauses were
obsolete. The only thing left was that a person should be able to
read or that he be of good character. It was not and but or-either
he read or be of good character. But this wouldn't matter because
so far as discriminating against blacks, they couldn't vote in the
Democratic white primary.

The case of Smith v. Allwright put an end to this system, and I
don't think we have had in Georgia since 1944 any discrimination
against blacks in voting.

I think that both of the proposed bills before you take the wrong
approach. Mr. Rodino's bill is so far removed from the facts and
actualities of the day that I can only conclude he is too busy to find
out what is really going on in the world or too lazy to rewrite the
bill. I don't think there is anything to be gained, even by Mr.
Hyde's approach, to rewriting certain sentences in this highly ob-
jectionable bill that you have-the Voting Rights Act of 1965.

If you want to do away with literacy tests, you have already
made that universal to all of the States. Now you can pass some
new laws in plain English that graduates of the law school can
read saying that no person shall be denied the right-that no State
may use literacy as a qualification for voting.

I am not certain that Albert Saye advocates that because I don't
really think there is anything wrong with a literacy test in theory.
I should not like to see it abused, however, and due to past experi-
ence it wouldn't be objectionable to me. What I think is not terri-
bly important, but I don't think it would be very objectionable to
anyone in the South or in my own State-I speak more for the
people of Georgia-to having a central law that outlawed the use of
literacy tests.
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That was the main thing, the main objective of this 1965 act, but
it goes on to say that any State which, by this device or triggering
mechanism-and that is very poorly written from the point of view
of grammar and very objectionable in that it is geographic legisla-
tion; that is what it turns out to be. This isn't necessary. You can
write it in plain English.

If you want to outlaw the use of English language tests-any of
those specific provisions you want to put in-I personally am op-
posed to requiring Texas or California, or any State, to have elec-
tions in Spanish and in English in all municipalities. There are
some cities in Texas where there are very, very few people who use
the Spanish language, and it doesn't make any sense. This univer-
sality of full coverage of the Civil Rights Act of 1965 is abominable.

Let me give you a few points on the confusion which grows out of
this act.

Mr. Evans mentioned the matter of the election of the mayor of
Atlanta.

Here is a front-page item in the Atlanta Constitution. I don't
really think there is much to it because Maynard Jackson is a
rather sensible mayor, and he says he doesn't think the people of
Atlanta and the people of the legislature intended for him to run
for any third term when they abolished the possibility; so he is not
going to try to do it. But it is just one example of confusion in the
public mind as to what the law is and what it is not.

One of the speakers-Mr. Greenberg, I believe, spoke of the
infamy-in the area of freedom of speech-of censorship-though
he doesn't use the term preclearance, though, it is really censor-
ship. You have it in the area of legislation here. Atlanta has to
preclear with the Attorney General's office before it will know. It is
very, very hard to know when the Attorney General's Office is
going to rule on these matters. The length of time-60 days-that
is just in the law; that isn't too much in force.

I wanted some specific facts. What I have in my paper here is
accurate about the increase in the number of negroes registered
and voting in the State of Georgia, occurring in the 1950's and in
the 1960's. These figures in my paper are specific.

You may have noticed I rather slurred over 1980. Well, actually I
didn't know I was coming up here until Thursday of last week, and
I didn't have a lot of time, but yesterday I called the Secretary of
State's office to find out how many were registered in Georgia in
1980 by race and color. What answer did I get? We have 159
counties. About a third of the registrars had gotten the erroneous
idea that under the Civil Rights Act of 1965 they were not permit-
ted to list the race of applicants to vote, so they don't have on the
registration cards whether the applicant is black or white or of
Spanish origin.

So all of the reports that you get since about 1975, since this
erroneous idea got out, will not really give you the specific data.
The estimates that I had, which I have left out of the paper,
showed about 65 percent whites and I think about 66 percent
blacks were registered at the end of the last decade, in 1980. But I
don't think I would like to enter this into the record, but it is
approximately the same and has been since about 1970.
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There is no discrimination against blacks in the State of Georgia
in voting.

Let me see if I can go back, though, to some other illustrations of
the confusion that arises. We have currently-one of the big things
going on in Athens-this is in the paper, I will give you the gist of
it-is consolidating the government in Athens and Clarke County.
We have too many local jurisdictions in the State. Athens almost
covers Clarke County. It covers two-thirds of it already. Clarke is
the smallest county in Georgia. Why not have one government f,,r"
the two? Well, there has been a civic movement for that for some
time.

The legislators-we have to get, usually for this kind of thing,
some local legislation authorizing it. So, in January, the groups
that have been fighting for this-civic-minded groups-consulted
with the legislators, and they were quite willing to introduce a law
to provide a charter commission to study the matter. But they
wanted to know, well, now, once you get the charter, how will it be
voted on? Will it be voted on in the city and in the county separate-
ly? Or will it be voted countywide-the majority vote in the
county? And if it is voted on citywide and countywide separately
will the people who live in the city get to vote in the county
election? After all, they vote for the county commissioners now.
They are a part of this, and under Georgia law that would be
possible.

The papers were full of the arguments before the issue was
finally decided. Commissioner Jewell John, a woman on our com-
mission, emphasized there was very little likelihood that the Attor-
ney General's Office would approve voting in any way except sepa-
rately by the city and by the county. A majority vote countywide
would not be acceptable to the Attorney General's Office. The city
council and the county commissioners agreed to that, because they
had to get this cleared, you see, from the Attorney General's Office.

The charter commission has worked about 5 weeks now. The
county commissioners are now elected at large-five members from
the county at large. But the charter commission has decided it is
best to divide the county up into six districts because otherwise
they won't be able to get a charter approved by the Attorney
General's Office.

What I am trying to say is that the Attorney General's Office is
acting as a dictator. These are very controversial fields of political
theory-whether or not you should require something that often
leads to a ward-politics kind of government.

I would be the last to say I know the answer to all these prob-
lems, but one of the privileges of our federal system is that we
have government by the consent of the governed. The people
should decide these things, and we don't really know. We may
make some errors, but I would like to see us make some errors and
correct them rather than saying the Attorney General is God.

The Attorney General doesn't know everything.
I have talked too long, Mr. Chairman. Thank you very much for

your indulgence.
[Mr. Saye's prepared statement follows:]
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COMMENTS ON THE VOTING RIGHTS ACT OF 1965 By ALBERT B. SAVE, RICHARD B.
RUSSELL PROFESSOR EMERITUS, THE UNIVERSITY OF GEORGIA

With all its faults, the Congress of the United States is "the world's best hope for
representative government." I appreciate the opportunity of speaking before this
committee on the Voting Rights Act of 1965.

As originally passed, this act was applicable primarily to seven Southern States.
Congress apparently acted under the impression that there was widespread use of
literacy tests in the South to prevent blacks from voting.

THE GEORGIA SCENE

Georgia is my home state. I would like to speak briefly on voting rights in
Georgia.

To qualify to vote in Georgia a person must be a citizen of the United States, a
resident of Georgia, and eighteen years of age. No specific length of residence is
required; however, Georgia law authorizes the county registrars to suspend the
taking of applications to register during the 30 day period before any regular
primary or election.

Georgia was the first State to adopt the eighteen year old vote. This was in 1943,
under the progressive leadership of Governor Ellis Arnall. In 1945 Georgia abolished
her poll tax.

The procedure to register to vote is simple and easy, and once a person is
registered, he remains permanently on the voters list, provided he votes once within
each period of three years in a state, county, or municipal election or primary.

In neither the wording of the Georgia law nor in its administration is there any
discrimination based on race. The percentage of persons of voting age registered to
vote is about the same today for blacks and for whites.

LITERACY TESTS

Life is not always filled with light; there are moments of darkness. The American
people have experienced trial and tragedy-witness the Civil War and Reconstruc-
tion.

During the Reconstruction period the Ku Klux Klan used intimidation and vio-
lence to keep Negroes from the polls, but this secret society soon fell into disrepute.
Taking advantage of the generality of the 15th Amendment, the Southern St:.tes
sought legal refuge from Negro suffrage. A Mississippi law of 1890 required that the
voter be able to read. In the case of Williams v. Mississippi (170 U.S. 213 (1898)) the
United States Supreme Court found no objection to the Mississippi Law.

A literacy test for voting was a part of the platform of Hoke Smith in his
campaign for Governor of Georgia in 1906. Clarke Howell, Smith's strongest oppo-
nent, was opposed to any disturbance of the existing method of election. He felt that
the Democratic white primary effectively eliminated the Negro vote. Smith won the
election and a literacy test for voting was written into the Georgia constitution.

DEMOCRATIC WHITE PRIMARY

In practice it was the Democratic white primary that prevented Negroes from
having an effective voice in Georgia politics from 1900 to 1944. Georgia was a one-
party State. The vast majority of her people, as well as other Southerners, felt
obliged to stand together as members of the Democratic, or "White-man's Party,"
the party that would save "Anglo-Saxon civilization." As Rebecca Latimer Felton
expressed it, "Tens of thousands of Southern men had no other political platform
except 'I'm a Democrat, because my daddy was a Democrat, and I m g'wine to vote
agin the nigger!"' (Felton, My Memoirs of Georgia Politics, Atlanta, 1911, p. 6.) A
few Negroes voted in general elections, but none voted in Democratic party prima-
ries.

In the 1930's the Supreme Court approved the theory that party primaries were
private matters not involving "State action." In 1944, however, in Smith v.
Allwright the Court reversed this position, holding that "the same tests to determine
the character of discrimination . . . should be applied to primaries as are applied to
the general election."

END OF DISCRIMINATION

The court's 1944 decision brought an end to the Democratic white primary in
Georgia and the beginning of meaningful participation by blacks in political elec-
tions. During the 1950s black voter registration increased from 5 percent to 29
percent of the black population 18 years of age and over. In the 1960s black
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registration rose to 57 percent. Thereafter registration for blacks was approximately
the same as registration for whites.

SECTION 5 OF VOTING RIGHTS ACT

The Voting Rights Act of 1965 goes much further than to prohibit the use of
literacy tests. The States and political subdivisions (largely in the South) covered by
the trigger mechanism of Section 4 are by Section 5 converted into the position of
conquered provinces. The State of Georgia cannot reapportion its legislature and the
City of Atlanta cannot change the term of its mayor without the approval of the
Attorney General of the United States.

In South Carolina v. Katzenbach (1965) Justice Black commented:
"Section 5, by providing that some of the States cannot pass state laws or adopt

state constitutional amendments without first being compelled to beg federal au-
thorities to approve their policies, so distorts our constitutional structure of govern-
ment as to render any distinction drawn in the Constitution between state and
federal power almost meaningless. . . . I cannot help but believe that the inevitable
effect of any such law . . . is to create the impression that the State or States
treated in this way aie little more than conquered provinces."

In practice, Section 5 has often been abused. The record in United Jewish Organi-
zations of Williamsburgh v. Carey (1977) reveals how agents of the United States
Attorney General compelled a reapportionment committee of the New York legisla-
ture to divide a Jewish community in order to insure the election of blacks. In
enacting Section 5, did Congress intend to constitute the Attorney General "champi-
on of the interests of minority voters" (Justice Brennan's phrase) and arm him with
the power to coerce "covered' States to submit to reverse discrimination?

The administration by Section 5 has in practice led to confusion. For example,
consider this question: Can the Mayor of Atlanta run for a third term? A feature
article in the Atlanta Constitution on March 20, 1981, deals with this question as
follows:

"The U.S. Justice Department has told Atlanta officials that it has no record of
ever having approved the city's two term limitation for mayors, a ruling that may
reopen debate about the possibility of a third term for Mayor Maynard Jackson.

"In a recent letter to City Attorney Marva Jones Brooks, the Justice Department
said it does not have any record of having 'pre-cleared' the portion of the 1973 City
Charter dealing with mayoral terms ...

"Mrs. Brooks and Jackson could not be reached for comment Thursday, but when
the issue was first raised last December, Jackson said he would not seek a third
term."

Another local example illustrates the pervasive influence of Section 5 of the
Voting Rights Act on local governments. This example grows out of the current
movement to consolidate the governments of the City of Athens (home of the
University of Georgia) and Clarke County. Local representatives of Clarke County
in the General Assembly of Georgia indicated in January (1981) that they would
gladly introduce legislation authorizing the creation of a charter commission, but
they wanted the City Council of Athens and the Board of Commissioners of Clarke
County to agree on the procedure to be used in a referendum to approve the charter
for the consolidated government once it had been written.

Should the vote be county-wide, with a majority vote controlling? Or should there
be a separate vote for the city and for the county, and a majority vote required in
each? And if a separate vote should be required for the city and for the county,
should the residents of the city (who are residents of the county as well) be allowed
to vote both in the city election and in the county election?

During the month of February the Athens newspapers were full of arguments on
this issue-good arguments on three sides. The issue was finally settled by local
leaders bowing to the method they considered most likely to gain approval by the
Attorney General of the United States.

The Charter Commission has been at work for a little more than a month. Last
week the press announced that it had decided to have all members of the governing
board of the new government el ected from single member districts. Was this deci-
sion also prompted by anticij-tion of future dealings with the Attorney General's
agents?

Local governments in Georgia are receiving rough treatment from the office of
the Attorney General of the United States. Why, then, do they not "bailout" under
Section 4(a) of the Civil Rights Act? The answer is found in the case of City of Rome
v. United States (1980). The Court of Appeals of the District of Columbia held that
municipalities located in a "covered" State could not bailout so long as the State
remained covered. The District Court found that Rome had not used a "literacy test
or other device . . . es a prerequisite to voter registration during the past seventeen
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years" and that "in recent years there had been no direct barrier to black voting in
ome." Nonetheress, the City would have to comply with the whimsical political

theory of the Attorney General in making any change in the structure of its
government.

The Declaration of Independence proclaimed "these truths to be self-evident, that
all men are created equal, that . . . governments are instituted among men, deriv-
ing their just powers from the consent of the governed." We need to reaffirm these
principles.

Mr. EDWARDS. Thank you very much, Professor.
I believe our next witness is Prof. Charles Cotrell, Department of

Political Science, St. Mary's University.
Mr. COTRELL. I would like to thank the committee for the oppor-

tunity to appear here.
I have provided the committee ,tii a summation of my testimo-

ny. I request permission to include the full body of the work that
this is based upon in the hearings.

Mr. EDWARDS. Without objection, it will be so included.
[Mr. Cotrellis prepared statement follows:]
My name is Charles Cotrell. I am a Professor of Political Science at St. Mary's

University in San Antonio, Texas, the city of my birth. I testified before this
subcommittee in March 1975 when it was considering whether to extend the protec-
tions of the Voting Rights Act to Mexican Americans and other minorities in Texas
and the Southwest. I testified in 1975 that Mexican Americans and blacks in Texas
desperately needed the most stringent protections of the Voting Rights Act in order
to gain equal access to the political process. The facts which led me to that conclu-
sion six years ago in large part remain no less true today. The Voting Rights Act is
needed today in Texas as much as it was needed then. I wholeheartedly endorse an
extension of these provisions until 1992.

During the past ten years, I have researched and appeared as an expert witness
in over twenty federal court suits throughout the country which have dealt with the
impact of reapportionment, redistricting, at-large elections, and other electoral
structures to Mexican American, black and American Indian participation in the
political process. My research has included the states of Washington, California,
Arizona, New Mexico, Louisiana, Alabama, Florida, Masachusetts and, of course,
my native state of Texas, which, as I have said before, "yields to no state in the area
of voting discrimination .. "

The cases in which I have testified include White v. Regester, Bull v. Shreveport,
Wiley Bolden v. City of Mobile and more recently, litigation before the District
Court of the District of Columbia concerning Section 5 issues.

I have also written comments on some two dozen Texas submissions of election
law changes as required under Section 5 of the Voting Rights Act.

In January 1980, my research on Texas was published by the Texas Advisory
Committee to the U.S. Civil Rights Commission. My study, "A Report on the
Political Participation of Mexican Americans, Blacks and Females in the Political
Institutions and Processes of Texas, 1968-1978" includes an examination of the
impact of the Voting Rights Act on the Texas electoral system, as well as the kind
and degree of access and representation which minority citizens have in the Texas
political system. Unfortunately, that access is severely limited. In many cases it is
deliberately limited. Only with the aid of the Voting Rights Act and federal court
litigation have the minorities in Texas been given the opportunity to reverse over
one hundred years of discriminatory election practice-i.

[COMMITTEE NOTE: The Texas Advisory Committee Report, submit-
ted with this statement, is available in the committee's files.]

It is upon the extensive research I have described above, and also on my experi-
ence of growing up in Texas, that I urge this subcommittee to extend the Voting
Rights Act and to resist efforts to dismantle any of its sections in any way.

THE IMPACT OF THE VOTING IRJHTS ACT SINCE 1975

It is well know that electoral structures-the almost invisible "rules of the politi-
cal game-profoundly shape and influence the kind and degree of political partici-
pation and access which citizens have. Since 1975, the State of Texas and its
political subdivisions sought to enact 130 electoral laws that would have shaped and
influenced Mexican American and black political participation in Texas by limiting
it. These 130 proposed changes were included in 86 letters of objection b the
Department of Justice. In the six years the Voting Rights Act has covered Texas,
the state has received more letters of objection than any other state covered by the
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Voting Rights Act for 15 years. These 81 letters include a wide range of changes at
the state and local level, they are spread throughout the state, and had they been
implemented, the effect on minority participation would have been devastating.

The Department of Justice objected to Texas State Bill :300 which would have
purged the entire state's voters' lists. The effect on the state's Mexican American
and black voters would have been felt for years to come. Texas has 2.9 million
Mexican Americans, a larger number than any other totally covered jurisdiction.
The state has 1.7 million blacks, the largest number of blacks in any covered
jurisdiction.

The access of minority citizens throughout the state's numerous political subdivi-
sions has been enhanced by objections under Section 5 to such practices as "dicing"
(racial gerrymandering) of county and state legislative district boundaries; and
numbered post and majority run-off provisions in at-large election systems.

My report contains irrefutable evidence that the Voting Rights Act has been a
major vehicle for increased minority access in Texas and that its protections contin-
ue to be necessary. 1 would like to share with this subcommittee the information
upon which I have come to these conclusions and upon which I urge you to support
extension of this legislation. My report concludes that:

(1) The number of Section 5 objections to electoral barriers in Texas in six years
far surpasses the total number of objections over the entire fifteen years of VRA
coverage in other covered jurisdictions;

(2) Most of Texas' Section 5 objections were to proposed redistricting schemes, the
adoption of numbered posts and majority run-off provisions and proposed annex-
ations. These are the kind of changes which subtly, but effectively, deny minority
voting access and representation;

(3) The Section 5 provision of the Act was, in Texas, an integral complement to
federal court litigation in any number of jurisdictions. (See "A Report on the
Political Participation of Mexican Americans, Blacks, etc., 1968-1978, chapters 10,
12, 14 and 15.)

Nowhere is this more clear than in Tarrant County (Fort Worth). After multi-
member state legislative districts had been declared unconstitutional in the White
v. Regester decision (1973), a three-judge federal panel declared that multi-member
state legislative districts were constitutionally permissible in Tarrant County and
seven other populous Texas counties. In 1975, under court order to ado pt single-
member districts, the state legislature passed House Bill 1097, which was objected to
in Tarrant and Nueces-Corpus Christi Counties on the grounds that the districts
were racially gerrymandered.

Waller County, the only majority black county in Texas, provides yet another
example of the necessary Section 5 coverage and litigation. Atr twelve years of
being denied the right to register to vote in Waller County [United States v. State of
Texas (1978)], students of predominantly black Prairie View A. & M., along with
other blacks in Waller County, attained political access only after a Section 5
objection to racially gerrymandered county commissioner precinct lines.

These examples illustrate that effectiveness in insuring voting rights in Texas
results from Comprehensive Section 5 coverage, coupled with selective litigation.

(4) The Voting Rights Act not only protects voting rights through objections to
proposed electoral barriers, but most importantly through the submission process
itself. In my opinion, the requirement that covered jurisdictions submit election law
changes deters political subdivisions from adopting discriminatory election changes.
Equally important, it has required local election officials to consider the effects of
their actions on minority access and voting strength. In working on redistricting
efforts in Webb County (Laredo) and Bexar County (San Antonio), I nave found that
officials are now informed of a new ingredient in their decision-making-the need to
include in their judgments the undeniable impact of election changes on minority
citizens. This awareness on the part of state and local decision-makers is as impor-
tant in the Section 5 pre-clearance process as are the actual objections. That city
council members, managers, and attorneys knew that a proposed annexation has
electoral, as well as economic and physical growth implications, is crucial in the
continued protection of minority voting rights.

A final conclusion of my study speaks directly to what has occurred since the
Voting Rights Act was expanded to cover Texas. The Voting Rights Act, coupled
with the federal courts, have prevented the adoption of scores of discriminatory
election changes infringing on the voting rights of millions of citizens. Had those
discriminatory changes been implemented, it would have taken decades to remedy
their effect on minority citizens. Therefore, a continued federal presence in the form
of the Voting Rights Act, extended until 1992, is imperative to the integrity of our
democratic political processes.



448

Mr. COTRELL. If I may, I will quickly go through this. I think it is
tailored to go about 6 or 7 minutes.

I am a native San Antonian. I testified before this subcommittee
in March 1975, when it was considering whether to extend the
protection of the Voting Rights Act to Mexican Americans and
other minorities in Texas andthe Southwest.

I testified in 1975 that Mexican Americans and blacks in Texas
desperately needed the most stringent protections of the Voting
Rights Act in order to gain equal access to the political process.
The facts which led me to that conclusion 6 years ago in large part
remain no less true today. The Voting Rights Act is needed today
in Texas as much as it was needed then. Wholeheartedly endorse
an extension of these provisions until 1992.

During the past 10 years, I have researched and appeared as an
expert witness in over 20 Federal court suits throughout the coun-
try which have dealt with the impact of reapportionment, redis-
tricting, at-large elections, and other electoral structures to Mexi-
can American, black and American Indian participation in the
political process. My research has included the States of Washing-
ton, California, Arizona, New Mexico, Louisiana, Alabama, Florida,
Massachusetts, and, of course, my native State of Texas, which, as I
have said before, "yields to no State in the area of voting discrimi-
nation.* * *"

The cases in which I have testified include White v. Regester,
Bull v. Shreveport, Wiley Bolden v. City of Mobile, and, more re-
cently, litigation before the District Court of the District of Colum-
bia concerning section 5 issues.

I have also written comments on some two dozen Texas submis-
sions of election law changes as required under section 5 of the
Voting Rights Act.

In January 1980, my research on Texas was published by the
Texas Advisory Committee to the U.S. Civil Rights Commission.
My study, "A Report on the Political Participation of Mexican
Americans, Blacks and Females in the Political Institutions and
Processes of Texas, 1968-1978" includes an examination of the
impact of the Voting Rights Act on the Texas electoral system, as
well as the kind and degree of access and representation which
minority citizens have in the Texas political system.

Unfortunately, that access is severely limited. In many cases it is
deliberately limited. Only with the aid of the Voting Rights Act
and Federal court litigation have the minorities in Texas been
given the opportunity to reverse over 100 years of discriminatory
election practices.

It is upon the extensive research I have described above, and also
on my experience of growing up in Texas, that I urge this subcom-
mittee to extend the Voting Rights Act and to resist efforts to
dismantle any of its sections in any way.

It is well known that electoral structures-the almost invisible
rules of the political game-profoundly shape and influence the
kind and degree of political participation and access which citizens
have. Since 1975, the State of Texas. and its political subdivisions
sought to enact 130 electoral laws that would have shaped and
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influenced Mexican American and black political participation in
Texas by limiting it. These 130 proposed changes were included in
86 letters of objection by the Department of Justice.

In the 6 years the Voting Rights Act has covered Texas, the
State has received more letters of objection than any other State
covered by the Voting Rights Act for 15 years. These 86 letters
include a wide range of changes at the State and local level, they
are spread throughout the State, and had they been implemented,
the effect on minority participation would have been devastating.

The Department of Justice objected to Texas State bill 300,
which would have purged the entire State's voters lists. The effect
on the State's Mexican American and black voters would have
been felt for years to come. Texas has 2.9 million Mexican Ameri-
cans, a larger number than any other totally covered jurisdiction.
The State has 1.7 million blacks, the largest number of blacks in
any covered jurisdiction.

The access of minority citizens throughout the State's numerous
political subdivisions has been enhanced by objections under sec-
tion 5 to such practices as dicing-racial gerrymandering-of
county and State legislative district boundaries; and numbered post
and majority runoff provisions in at-large election systems.

My report contains irrefutable evidence that the Voting Rights
Act has been a major vehicle for increased minority access in
Texas and that its protections continue to be necessary. I would
like to share with this subcommittee the information upon which I
have come to these conclusions and upon which I urge you to
support extension of this legislation. My report concludes that:

One, the number of section 5 objections to electoral barriers in
Texas in 6 years far surpasses the total number of objections over
the entire 15 years of VRA coverage in other covered jurisdictions;

Two, most of Texas section 5 objections were to proposed redis-
tricting schemes, the adoption of numbered posts and majority run-
off provisions and proposed annexations. These are the kind of
changes which subtly, but effectively, deny minority voting access
and representation;

Three, the section 5 provision of the act was, in Texas, an inte-
gral complement to Federal court litigation in any number of
jurisdictions. [See "A Report on the Political Participation of Mexi-
can Americans, Blacks, et cetera, 1968-78, chapters 10, 12, 14, and
15.1

Nowhere is this more clear than in Tarrant County-Fort Worth.
After multimember State legislative districts had been declared
unconstitutional in the White v. Regester decision, 1973, a three-
judge Federal panel declared that multimember State legislative
districts were constitutionally impermissible in Tarrant County
and seven other populous Texas counties. In 1975, under court
order to adopt single-member districts, the State legislature passed
House bill 1097, which was objected to in Tarrant and Nueces-
Corpus Christi Counties on the grounds that the districts were
racially gerrymandered.

Waller County, the only majority black county among Texas
some 25 to 30 predominantly black counties, provides yet another
example of the necessary section 5 coverage and litigation. After 12
years of being denied the right to register to vote in Waller
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County-United States v. State of Texas, 1978-students of pre-
dominantly black Prairie View A. & M., along with other blacks in
Waller County, attained political access only after a section 5 objec-
tion to racially gerrymandered county commissioner precinct lines.

These examples illustrate that effectiveness in ensuring voting
rights in Texas results from comprehensive section 5 coverage,
coupled with selective litigation.

Four, the Voting Rights Act not only protects voting rights
through objections to proposed electoral barriers, but, most impor-
tantly, through the submission process itself.

In my opinion, the requirement that covered jurisdictions submit
election law changes deters political subdivisions from adopting
discriminatory election changes. Equally important, it has required
local election officials to consider the effects of their actions on
minority access and voting strength. In working on redistricting
efforts in Webb County-Laredo-and Bexar County-San Anto-
nio-I have found that officials are now informed of a new ingredi-
ent in their decisionmaking-the need to include in their judg-
ments the undeniable impact of election changes on minority citi-
zens.

This awareness on the part of State and local decisionmakers is
as important in the section 5 preclearance process as are the actual
objections. That city council members, managers, and attorneys
knew that a proposed annexation has electoral, as well as economic
and physical growth implications, is crucial in the continued pro-
tection of minority voting rights.

A final conclusion of my study speaks directly to what has oc-
curred since the Voting Rights Act was expanded to cover Texas.
The Voting Rights Act, coupled with the Federal courts, has pre-
vented the adoption of scores of discriminatory election changes
infringing on the voting rights of millions of citizens. Had those
discriminatory changes been implemented, it would have taken
decades to remedy their effect on minority citizens. Therefore, a
continued Federal presence in the form of the Voting Rights Act
extended until 1992 is imperative to the integrity of our democratic
political processes.

Mr. EDWARDS. Thank you very much, Professor Cotrell.
The last member of the panel to testify is Prof. Richard Eng-

strom, professor of political science at the University of New Or-
leans.

Mr. ENGSTROM. Thank you, Mr. Chairman. I appreciate the op-
portunity to be here today. As all of you know the Voting Rights
Act has been widely acclaimed as one of the most successful pieces
of civil rights legislation in the history of this country, and it is
indeed a privilege to support its extension today.

I apologize for not having a written statement prepared for the
record. I just recently had some very minor surgery, and it wasn't
clear until yesterday that I could be here today, and I didn't have
time to prepare a statement, but I would like to make a few
remarks.

The Voting Rights Act, as I have said, is one of the most success-
ful pieces of civil rights legislation in this Nation's history. There
are two primary reasons for that. One, of course, is that it has
effectively eliminated disenfranchisement as an issue within this
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country. Second, it has also provided a very effective mechanism to
combat the subsequent effort at diluting that new black or minor-
ity voting strength, reducing its impact, in various areas covered by
section 5.

Most of the acclaim, of' course, for the Voting Rights Act has
related to the dramatic increases in black registration. Various
provisions of that act that prohibited the continued use of various
"tests and devices" and provided for Federal examiners in various
areas of the country, have produced impressive increases in black
voter registration.

Indeed, within 2 years, the figures were impressive in terms of
very dramatic increases in black registration. Disenfranchisement
has been virtually eliminated as a widespread issue throughout the
South today. But that is no reason to assume that discrimination
within the electoral process is no longer an issue today. I believe it
most clearly is.

The focus only has shifted. It has shifted from the previous
emphasis on denial of the vote to a new emphasis on dilution of the
votes. We are now confronting in the South what I call a second
generation of electoral discrimination issues as efforts are made to
adopt structural barriers that reduce the potential impact of that
new black voting strength within the Southern States.

As that black voting strength increased, it is well known that the
racial rhetoric in southern politics decreased. Again, that does not
mean that there is no longer conflict and polarization between the
races in southern politics. Polarization is pervasive throughout the
South, and it is especially evident in electoral patterns, and indeed
it is this polarization that makes the dilution issue so important.

I would like to give you just a few quick examples of polarization
in voting patterns. One very recent illustration: A week from last
Saturday, we held a special election in the city of New Orleans to
fill one of the district seats on our city council. It was an election
in which a black candidate was opposed by a white candidate,
neither of them, of course, incumbents. The registration in the
district at the time of the election was 50.93 percent black, and the
electoral result was that the black candidate won with 50.54 per-
cent of the vote.

Precinct returns in that election clearly show a polarized pattern
behind that outcome. In the virtually all-black precincts in the
district the black candidate received 95.8 percent of the vote cast.
In the virtually all-white precincts the black candidate received 9.8
percent of the vote cast.

There is nothing unique about that pattern in the South. Indeed,
I have seen similar polarized voting patterns in a number of Louisi-
ana Parishes and municipalities, while serving as an expert wit-
ness in vote dilution cases I have documented polarized voting
patterns in police jury elections in Louisiana, school board elec-
tions, and elections for municipal council.

The pattern is extremely common.
Further evidence of racially polarized voting patterns beyond

Louisiana, in the South generally, is available in a recent study by
Richard Murray, of the University of Houston, and Arnold Vedlitz
of Texas A. & M., which appeared in the September 1978 issue of
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the Annals of the American Academy of Political and Social Sci-
ences.

They examined elections held during the 1960's and 1970's in five
southern cities, and they discovered in that investigation.

First, voting in large southern cities tend to follow racial lines. Blacks typically
give strong support to a particular candidate, and that candidate usually gets a
minority of white votes.

Second, when blacks run as candidates, these patterns are accen-
tuated. Virtually all blacks vote for the black candidate; very few
whites do so.

Finally, racially polarized voting rose rapidly in the 1960's and
continues at a high level to the present.

I don't think there is any question but that the race of the
candidate is a major reference in the voting decision of southern
voters, both black voters and white voters, and it is this polariza-
tion which makes vote dilution such an important issue in the
South today.

Now, we have talked about vote dilution mechanisms. Let me
just note the three most common devices that have serious dilutive
consequences. These, of course, are gerrymandering, at-large elec-
tions, and annexation. Indeed, over 80 percent of the more than
800 section 5 objections have been to one of these three types of
changes.

First, let's take just a quick look at gerrymandering. Here we are
talking about the discriminatory delineation of representational
district boundaries. The idea is to waste votes, either by dispersing
the vote of the minority group so it has ineffective support in a
number of districts or by concentrating its vote so it gives excessive
support to candidates who win elections.

We are all familiar with gerrymandering, but let me give you
one illustration from my own area.

The Louisiana Legislature's effort to redistrict its boundaries
after the 1970 census contained a classic case of concentrating
black votes so as to waste them. There was one black incumbent in
the house of representatives at the time. She came from the city of
New Orleans. When they redrew the lines, they gave her a district
that contained 36,598 people of which 33,364 were black. Indeed,
they drew her a district well over 90 percent black in population-
far more black votes, far more support than she needed to be
reelected, indeed wasting a lot of votes through overkill.

Around the rest of the State, much of the black vote was dis-
persed so blacks constituted minorities of voters in the various
districts.

That particular districting plan was blocked by a Justice Depart-
ment objection under section 5 of the Voting Rights Act, and
indeed later on a special master appointed by the Federal court did
a much better job of drawing the district lines.

A second very common vote dilution device is at-large elections.
These are pervasive throughout the South. Indeed, approximately
three-fourths of all southern municipalities use at-large elections
exclusively to select members of their city council.

In a racially polarized voting context, at-large elections can have
a devastating effect.
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I have recently been doing research on exactly that particular
issue, in collaboration with Dr. Michael McDonald, of the Universi-
ty of New Orleans, in which we examined the relationship between
minority populations and the election of minority members to the
city councils of central cities in this country.

I have a copy of the study if you would like to insert it in the
record.

Mr. EDWARDS. Without objection, it will be received.
Mr. ENGSTROM. We reach three important findings. One, that the

type of election system, that is, whether it is an at-large election
system or districted arrangement, is the major variables, the major
factor, relating to the election of black city council members.

Second, we find that the difference between having an at-large
arrangement or districts is that the black voting strength is much
less than half as effective in an at-large contest as in a district
arrangement.

Third, the type of election structure, whether it is at-large or
districted, actually becomes an important impediment when the
black population reaches only about 10 percent of a city's popula-
tion.

Once the black population is about 10 percent in a city you can
find dramatic differences between their ability to convert their
voting strength into the selection of representatives between dis-
tricted cities and at-large cities.

Of course, at-large elections can be even more discriminatory
when combined with what are called anti-single-shot voting de-
vices, such as full-slate laws and have systems with majority runoff
requirements, so that the black population is prohibited from tar-
geting its voting strength on one or maybe only two candidates.

A third type of change I want to note very quickly is simply
annexation, another potential vote-dilution device. Usually an an-
nexation is the addition of whites to a municipal electorate, and
again in the context of polarization that can have a serious impact
on the ability of blacks to use their voting strength effectively.

One example of that occurred in 1976 when the city of Shreve-
port attempted to annex a large number of whites which would
have had the impact then of expanding the white vote in an at-
large election system at the time. Again, that was prevented by the
Department of Justice's objection under section 5.

Subsequently the city of Shreveport revised its annexation, in-
cluded minority areas into the annexation, and switched the dis-
trict elections as well.

Those three issues are at the heart of section 5 enforcement. As I
said earlier, over 80 percent of all of the objections under section 5
have been to either a redistricting plan, an election system change,
or to annexation.

Efforts to adopt these kinds of changes have continued through
the late seventies.

Looking at figures from 1976 to 1980-these are Department of
Justice figures concerning objections-there were 37 districting
plans objected to during the late seventies, 154 changes in the
method of election, and 148 annexations. Indeed, a total of 339
changes objected to during the late seventies.
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This is the second reason why the Voting Rights Act has been
such a successful measure. Not only has it increased the black
registration throughout the South, but through the preclearance
requirement of section 5 it has offered a protection against subse-
quent dilution of that voting strength by the adoption of discrimi-
natory changes. Without those objections and the threat of those
objections, blacks in the South, I believe, would be very vulnerable
to vote-dilution schemes in the future.

I say this largely because I do not think that 14th and 15th
amendment litigation has provided a very effective check against
these types of factors. I speak now as a political scientist, not as a
lawyer. But as the Supreme Court has consistently told us in the
last few years, dilutive consequences are not enough in 14th and
15th amendment litigation, but rather plaintiffs must prove one,
purposeful discrimination, and two, that that discriminatory intent
was a major motivation in the decision or the action taken by the
officials.

A showing of a natural or foreseeable consequence of a change in
terms of discrimination is not sufficient. But now the plaintiff must
prove that the decision or the action made was in part because of
those consequences. And the evidence of that must be independent
from the effects of the voting change.

I believe that this is an extremely difficult burden of proof, an
extremely difficult evidentiary hurdle for plaintiffs, a standard
that is not often likely to be satisfied. Decisionmakers simply have
to first, cover their tracks and second, mask or cleanse possible
discriminatory motives by asserting some permissible nonracial
motivations.

I really do not think that is very difficult to do. I am afraid that
without the preclearance requirement being retained in the exten-
sion of the Voting Rights Act, the new black voting strength in the
South will become extremely vulnerable to various vote dilution
mechanisms, and the recent gains we have seen in the South will
be put in serious danger.

Thank you.
Mr. EDWARDS. Thank you very much, Professor Engstrom.
Mr. Washington.
Mr. WASHINGTON. Thank you, Mr. Engstrom, Mr. Cotrell, and

Professor Saye for your testimony.
I think it has been confirmed by others on the subcommittee, in

attendance, today, Professor Saye, that in your testimony advocat-
ing literacy tests you repeatedly used "Nigra" when referring to
Negro. You are very learned and widely traveled, with a full com-
mand of the English language.

I think in view of this fact I should make it clear to you, sir, that
your use of that word has historical implications which make it
extremely difficult to be objective in listening to you. But rest
assured I have pulled myself above that barrier. I simply say this
to you. I would suggest strongly, mightily, that in the future, in
addressing any crowd, be it black or white, that you refrain from
that particular pronunciation. If you are going to use N-e-g-r-o, just
say Negro.

This committee has received, Professor Saye, a good deal of testi-
mony describing voting violations in many States, including Geor-
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gia. Testimony received from civil rights organizations, State offi-
cials, League of Women Voters, et cetera, et cetera, et cetera.

The record reflects this quite lengthily. You are at loggerheads,
for example, with three gentlemen from Georgia, one from Rome,
who testified here an May 19 in reference to rampant violation of
the Voting Rights Act throughout the State of Georgia, and strong
allegations about violations in the city of Rome.

In view of all that, Mr. Chairman, this conflict, I for one would
suggest strongly that perhaps we should take our road show to
Georgia, perhaps Rome, Ga., and at least on the scene perhaps
reconcile this apparent conflict between testimony coming from the
three distinguished gentlemen here on May 19 and the distin-
guished professors sitting before us today.

Let me just cite for your benefit, Professor--if you want to re-
spond to this-that on May 19, Senator Julian Bond of Georgia
came in and testified and submitted a 10-, 12-, 14-page statement,
and he says this, and I quote on page 3:

Since 1965 the State of Georgia and its political subdivisions have continued to
subvert both the spirit and the letter of the Voting Rights Act of 1965 as amended.
For example, in Georgia alone there may have been nearly 400 nonsubmissions of
State acts that had the effect of diluting black voting strength. In addition we are
just beginning to discover untold numbers of local ordinances and enactments which
have not been submitted for preclearance. For example an enactment applying to
Moultrie, Ga., has passed mandating a majority vote requiring a clearly diluted
majority of vote strength.

He goes on and on to cite any number of examples. He also
submitted for the record on that date some photostatic copies of a
series of articles in the Georgia constitution, documenting ad nau-
seam any number of violations throughout the the State, which we
have in our records.

In the light of your testimony-if you can address yourself to my
rather fulsome question in full or in part, if you please.

Mr. SAYE. I know Mr. Julian Bond, of course, and I would like to
agree with him that there have been quite a number of changes in
local ordinances and probably some State laws that have not been
submitted to the Attorney General. That is one of the big points I
was trying to make, Mr. Washington, that there is great confusion
in this field. Starting in 1965 this was a law, primarily a Voting
Rights Act. It dealt with testing devices for keeping people from
registering and voting--

Mr. WASHINGTON. Are you suggesting that the act applies just to
registration and voting?

Mr. SAYE. I suggest that in years past how the act has been
interpreted and what the words of the act are, are very, very
debatable.

Mr. WASHINGTON. Did you listen to Mr. Engstrom's testimony?
Mr. SAYE. I listened to all the testimony here this afternoon, but

through the years the Court itself and the administrators-admin-
istrators of the Attorney General's office-have varied the mean-
ing, and now the act is a much broader one than it was.

In the City of Rome case, for example, there were quite a number
of extensions of the boundaries of the city of Rome that had not
been submitted to the Attorney General's office. When they sub-
mitted an ordinance in 1975, they suddenly discovered there were a

83-679 0 - 82 - 30 (pt.I)
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dozen or more others that should have been submitted earlier. I
think that is what Mr. Bond points out.

Mr. WASHINGTON. When the former city attorney of Rome was
here and pointed that out I indicated to him that he had a right to
plead for the cessation of the act but he came into a court, if you
can call it that, with unclean hands. Mr. Bond agreed with that.

In short, they just ignored the act, as though it did not exist.
Mr. SAYE. I am not sure he ignored the act. I think it is a matter

of not knowing what the act was.
Mr. WASHINGTON. He was sitting before me, testifying, and based

upon my appraisal of his condition, et cetera, and so forth, clearly
he was doing the best he could.

Mr. SAYE. What was the conclusion of the District Court of the
United States for the District of Columbia? You had three wit-
nesses here, but these were the same-this was the same evidence
that was presented to the U.S. District Court for the District of
Columbia. What was its decision in the matter?

Mr. WASHINGTON. What was whose decision?
Mr. SAYE. The court's decision?
Mr. WASHINGTON. You know what the court's decision in the

matter was.
Mr. SAYE. The district court's decision, that is what I am trying

to get at. It found no discrimination. You say in the city of Rome,
discrimination was rampant.

Mr. WASHINGTON. That is not true. That is not true. The court
said you cannot opt out. It has to be done by the State. That was
the finding.

Mr. SAYE. I did not really understand your last remark.
Mr. WASHINGTON. I said the court found that Rome could not opt

out, that can only be done by the State, because they were--
Mr. SAYE. But they also found as a matter of fact the city of

Rome had not discriminated, for the past 17 years it had not
discriminated.

Mr. WASHINGTON. Do you indicate Rome should have been able
to get out from under the act?

Mr. SAYE. Not under the act as presently written. That is my
point. The court finds there is no discrimination on the part of the
city of Rome. You have three witnesses testifying, whom I do not
know, and I have not been to Rome to investigate it, but I would
take the findings of the district court judge and the U.S. Supreme
Court as being accurate on this. But even though the city of Rome
has done nothing wrong, it is a part of the State of Georgia. It is
covered-because we happened to have had in 1965 some old laws
on literacy tests. They were not being enforced. Do away with
literacy tests. It does not affect us. Because we had this in 1965,
this fact, a part of it was still there in 1965, we have been punished
for 17 years. Would you punish us for 10 more years because this
act--

Mr. WASHINGTON. I think punishment is the wrong word. You
have been under the coverage of the act for 17 years, and based
upon testimony we received from Mr. Bond and others on the 19th,
400 acts, municipal code variations and State law variations, unre-
ported, seems to indicate to me that perhaps you might well go
another 17 years.
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Mr. SAYE. Mr. Washington, would you not have to know some-
thing about the content of these laws as to whether or not they
were discriminatory?

Mr. WASHINGTON. Certainly I wuuld, but I would want to certain-
ly make one thing clear, that violative of the spirit of the act or
not, they were never reported.

Mr. SAYE. Exactly so. It is a very, very poor administrative
system. Which laws do affect voting? If I should hold my breath
and I should die here, would that affect voting? Everything is
connected in a general sense. Do you have the act, and can you
give us the wording there about any practice or procedure?

Mr. WASHINGTON. I am not going to give you any wording. I am
simply saying this, that you too are here, if you are. pleading
Georgia's case, you have unclean hands.

It seems to me if the State of Georgia were concerned, really and
truly concerned about holding inviolate the right of people to vote,
and if they wanted the world to know they intended to follow that
course of conduct, they would comply with simple provisions which
provided for reporting any change in the law pursuant to the act of
1965. 1 think it is just that clear. They did not give a damn. They
were just going to do as they pleased. They did not report it.

And they send you down here to clean it up. Well, you cannot
clean it up. You cannot do it.

Mr. EVANS. Mr. Chairman, I would say to my colleague, Dr. Saye
was invited by this committee to appear. He has no axe to grind
with anyone. He came as a guest to testify. He has tried to respond
to the questions that my colleague has asked. I think if there are
questions asked he should be allowed to answer them. If my col-
league wishes to take issue with it, he certainly has an opportunity
to do that, but I think in the sense of the gentlemanly procedure
which we follow in this committee that accusations of unclean
hands are entirely out of order, Mr. Chairman, and I know I am a
guest.

Mr. EDWARDS. Does the gentleman from Illinois yield to the
gentleman from Georgia?

Mr. WASHINGTON. No; I did not yield, and perhaps the gentleman
should be apprised of procedures and the rules of this committee
before he would blunderbuss--

Mr. EVANS. The gentleman is aware of it, but the gentleman
does have the right to object to what is an accusation against a
guest who did not ask to appear and did not appear on behalf of
the State of Georgia.

Mr. WASHINGTON. It seems to be apparent that the gentleman
from Georgia will violate the rules. As you heard, I did not yield.

Mr. EDWARDS. We will have regular order, please. We will have
regular order. The time belongs to the gentleman from Illinois.

Mr. WASHINGTON. He is a good student, Mr. Chairman. He has
done just what the master said.

I yield the balance of my time.
Mr. EDWARDS. The gentleman from Georgia.
Mr. EVANS. I thank the gentleman for yielding. I apologize to my

colleague for interfering with his time.
Mr. WASHINGTON. Accepted.
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Mr. EVANS. The point I was trying to make, Mr. Washington,
was that Dr. Saye did not come on behalf of the State of Georgia.
ie came as a guest of this committee to testify. Fortunately in this

country we do have the right to have disagreements. We have the
right to have differing opinions. I happen to have served in the
State legislature with Mr. Bond. I agreed with him on some issues
and I disagreed with him on some, but I do not think that Dr. Saye
is bound by Mr. Bond's testimony any more than Mr. Bond is
bound by Dr. Saye's testimony, and I certainly believe that in this
country we have a right to disagree amicably.

I think the State of Georgia has made a great deal of progress.
There has been discrimination in the past in Georgia just like
there has been discrimination in every State in this Union.

We have had a great deal of discrimination in the South because
we have had more minorities in the South than many parts of the
Union. I did not come here, either, to defend Georgia. I do think
that some of the points that were made by Dr. Saye are valid
points in that preclearance is something that has been done, it has
been effective, but the problem is that this committee should learn
from the experiences of the courts and the experiences of the act
over the past 17 years, that there are some things that should not
have to be precleared because of the confusion, and I think the case
of Athens and Clarke County is a case in point in which there was
previously no determination of discrimination, growth patterns in
that city and the elections that were held under it are proper
under the decisions of the U.S. courts.

In other words, to change that from a city-county government to
a merged government, the question raised-and I would like for
any of the gentlemen on the panel to address this-if in fact there
has been no evidence of discrimination and the city and county
wish to merge, and if the city elections were citywide and the
county elections were countywide, and the courts have upheld that
as being valid, since there was no discrimination in the past, why
should that have to be submitted to the Justice Department to be
approved? And I think that is one of the issues that this law has to
address.

Mr. ENGSTROM. Let me get the issue straight. Is it a question of
whether the city vote in the referendum would count twice, wheth-
er it has to be a majority in the city and a majority in the county
including the city vote? Is that what the issue was?

Mr. EVANS. Why should it be submitted to the Attorney General
if there is no evidence of discrimination in the past, if the method
of election for city officials has been upheld and the election for
county officials is upheld? Why, for a merger of those two govern-
ments, is it necessary to submit it to the Justice Department, and
why should not we address those type issues in any extension of
this bill?

Mr. ENGSTROM. I would argue that the voting change of city-
county consolidation, generally, as opposed to the specific case of
Athens-Clarke County, that consolidation can have the same dilu-
tive impact as annexation.

Mr. EVANS. I am very much aware, and let me give you a little of
my background, and that is that I have worked in my own home
city and county of Macon, Twiggs County, not to wait for the
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Justice Department or the courts, but I did it legislatively. I led the
fight to change it so as to include minorities in the most effective
way. In fact we have more representation in our percentage be-
cause of bills that I drew in the State legislature. So I am not a
person who would deprive minorities. But my point is, why should
ou automatically be subjected to preclearance when there has
en no evidence in the past of discrimination?
Mr. ENGSTROM. I was not speaking to you personally. I am sorry.
Mr. EVANS. I did not take it personally, but I wanted to clear my

position.
Mr. ENGSTROM. What I was saying is that that type of change,

that type of structural change is potentially discriminatory because
it is an enlargement of the municipal electorate, just as annexation
is. Once you consolidate, you no longer have the central city. You
have the city-county government arrangement.

There can be situations where the central city is majority black,
or the central city has a solid minority of black population, but a
considerably smaller minority in the county. Now depending on
what kind of electoral structure would be designed for the consoli-
dated arrangement, there is the potential to dilute the impact of
the-central city vote, the black vote in the central city, by combin-
ing it with the countywide electorate. Therefore I would argue that
that is a legitimate change in terms of Justice Department review.
Now whether in that particular case there should be an objection
or not, I cannot speak to that.

Mr. EVANS. The point is that no matter whether that exists or
not, you still have to go through the process of preclearance. And
that is not true all over this country, and I think if it is true in one
jurisdiction it should be true in all jurisdictions, because if there is
no evidence of discrimination in one particular area and yet that
has to be submitted to the Justice Department because there is
evidence in other parts of that same general area, then that law is
discriminatory against that section of the country, and that is the
objectionable part of continuing this bill as it now exists. Not the
fact that we are trying to reach a purpose, which is to prevent any
discrimination on the voting in electoral strength, which I would
be opposed to. But why should you have the censorship that exists
under a general act, of general application?

Mr. COTRELL. I think we are all clear here on which consolida-
tions and incorporations would be included under the preclearance
provision. You are asking, I think, a very good question. I am not
certain that you and I could agree on the answer.

My answer would be that that consolidation-and I have not
investigated that jurisdiction, and I would take your word for it, or
taking the hypothetical on it.

The answer it seems to me is if you remove consolidations or
incorporations you fundamentally alter the whole comprehensive
nature of the preclearance provision. Those lower political subdivi-
sions-I will speak about my own State now, my native State-that
are covered-there are nearly 5,000 of them in Texas-are covered
on grounds of good suspicion that patterned discrimination oc-
curred recently in the past. To remove consolidations it seems to
me would fundamentally wreck the comprehensiveness and the
deterrent factor in section 5. I do not know if we can agree onthis,
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but I am going to offer it. I worked with-beginning when the act
was signed in law August G, 1975 with a little jurisdiction, the San
Antonio River Authority. Now that sounds minute, but they have
flood control powers in a large area which is not minute. They are
an elected body.

I cannot speak for your home jurisdiction, but with some work
and some faith, they understood they had to follow the law on this.
There has never been a question of their discriminating in their
election procedures. I guess what I am saying is, sir, they have
submitted under section 5 and it has been a relatively painless
process to them-they understand they are a subdivision of the
State of Texas and the history which that State ingloriously repre-
sents, and I do not think we can go much beyond that.

Mr. EVANS. Can I make just one point. We have certain areas
that have not discriminated in other jurisdictions, the larger juris-
diction which did. Why not make the law nationwide? I could live
with it a lot better andwould support it nationwide.

Second, I think there can be no doubt in discrimination that has
existed all over this Nation, the mistake if you have it-the mis-
take was in discrimination, but the technical mistake was, in the
Southeastern States, that it was done through laws and not by do
facto discrimination, which exists all over this country.

I would just like to see our laws apply to all jurisdictions if it is a
Federal law and not just to certain parts of the country. I do not
disagree with the intent of the law or the effect it has had, and I
am very well aware of the accomplishments of this law. The objec-
tion comes from the discrimination, if you will, to the areas of the
country, although we recognize there has been discrimination in
other parts of the country as well.

Mr. Chairman, I do not think that requires an answer, and I
yield back the balance of my time.

Mr. EDWARDS. Professor Engstrom, how do you know voting dis-
crimination will reestablish itself if the Voting Rights Act is not
extended?

Mr. ENGSTROM. I infer that from the pattern of objections
brought throughout the 1970's and in the late 1970's.

Mr. EDWARDS. 35,000 submissions and only 800, witnesses have
pointed out, that were objected to.

Mr. ENGSTROM. Over 800. Proportionally that is not great, but I
think 800 changes that were objected to is significant.

Mr. EDWARDS. About 1 out of every 35, right?
Mr. ENGSTROM. Yes. In absolute terms, that is a large number of

voting changes that have been objected to.
My other fear, of course, we do not know, we cannot document

how many others would have been implemented had there not
been the threat of Justice Department preclearance.

Mr. EDWARDS. Do we have any way of knowing what percent of
these submissions that were objected to were drawn consciously
with discrimination in mind?

Mr. ENGSTROM. I do not have a way of knowing. From most of
the Justice Department letters which I have seen, which are not a
systematic or random sample or anything like that, they usually do
not reach the question of intent because effect is sufficient under
the preclearance objection procedure. Most of those that I have
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read use double negatives, "We cannot conclude that there is not a
discrimatory effect.'

I could not testify as to how many of those were consciously
implemented with a discriminatory purpose and how many were
not.

Mr. EDWARDS. Thank you.
Professor Cotrell, how are we going to know when the Voting

Rights Act is no longer needed in Texas?
Mr. COTRELL. Or other jurisdictions?
Mr. EDWARDS. Or other jurisdictions.
Mr. COTRELL. When I gave testimony before this committee in

1975, I know that the members would not recall, but there were
thousands of pages of testimony, but we looked at the history, the
patterned history of racial discrimination reflected in court records
and behavior practices of the State. I urged extension to 1982 then.
I cannot answer that question in terms of years. After having done
post-1975 research, we have such light years to go in terms of
dealing with practices, electoral structures; indeed, only 2 weeks
ago, intimidation in voting occurred in the State of Texas in the
McAllen City elections.

I respect your question and from your perspective I am sure you
have to ask that question in terms of shall the VRA be extended
permanently.

The fact is that the State of Texas has a constitutional record in
voting rights violations that is virtually unmatched. But then in
terms of the post-1975 era, its record is astounding in terms of
discriminatory changes.

In Texas and in many of the jurisdictions which I have had to
research in order to give Federal court testimony, I have absolutely
no problem, Congressman Edwards, in suggesting that 1992 is a
reasonable target year, at which the Congress would consider the
question of extension again.

Mr. EDWARDS. Thank you very much.
Mr. Washington.
Mr. WASHINGTON. Mr. Engstrom, do you think that the adminis-

tration of the Voting Rights Act is burdensome to a State? An
administrative matter?

Mr. ENGSTROM. I would have to preface my response by saying I
have never been a person who has had to submit a change, so I
cannot speak from personal experience.

My impression, though, would be that this is not. That the ad-
ministrative procedures are not-in other words, going to the Jus-
tice Department avoids litigation. It was set up to be a more
convenient administrative route for getting preclearance.

From the list of materials that the Justice Department has pub-
lished in terms of the requirements. its regulations for submission,
it does not seem like it would be terribly burdensome to collect
that information and to include it along with the ordinance or the
statute or whatever.

So, I would think not. But I have to admit I have never been a
person who--

Mr. WASHINGTON. I would think in the process of passing a State
law, you would have that information. It would be merely a ques-
tion of filling out requisite forms. I just did not feel that it was, and
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[ have not heard anyone who is opposed to the act maintain that it
was. I suppose the burdensomeness if there is any comes from the
thought of complying and not the act of complying.

Mr. ENGSTROM. I would certainly think if there were some bur-
dens, that may be a justifiable tradeoff given the good that results
from preclearance.

Mr. WASHIN;TON. Are your sentiments similar, Mr. Cotrell?
Mr. COTRELL. I was asked that question by Judge Dawkins, a

Federal judge in Shreveport, La., concerning the entire burden of
interfering with local governmental structures, also. It extended
beyond that. The more narrow answer to your question is that the
jurisdictions with which I have dealt, both as a friend of the
jurisdiction, or writing comments about the proposed changes,
have, in Texas at least, responded very quickly, they have learned
very quickly-they have the information there and it does not take
enormous staff time to respond to Justice's provisions.

The other thing I answered to Judge Dawkins concerns the rela-
tionship between a fundamental right to vote or burdens or inter-
ferences with local government. That is real to me. That is a real
dilemma. I think we have to look at it carefully. But my answer to
Judge Dawkins at that time was that he was talking about chang-
ing a local form of government in that situation, and if we consider
the fundamental nature of a voting right against the burdensome
quality of a local government responding, I do not think we have a
match. That Louisiana judge saw it the same way in the final
decision.

Mr. WASHINGTON. My colleague raised another question here. It
has been raised by others. That is that they resent the onus of
having the Voting Rights Act applied to only 22 States, and they
maintained that it should proliferate. It should be like fishes and
loaves that multiply and apply everyplace. What is your response
to that?

Mr. COTRELL. I think it has been said a lot before this committee
that, first, those 22 States or the covered jurisdictions encompass a
great geographical range. It is not only one section of the country. I
think there are three counties in New York, for example, that have
more black persons in them than most of the covered jurisdictions
in the South, save Texas. Those covered jurisdictions are covered
for a reason, and the reason is extensively found in the 1965, 1970,
and 1975 hearings. That is not to say discrimination does not occur
elsewhere, but it occurred in such a stark and patterned way in
those jurisdictions that the Congress felt it necessary to do what it
did and, again, I have to retreat to my own experiences and say
that in the jurisdictions I have worked in, I can only conclude that
the Voting Rights Act has been a very important enhancing instru-
ment in protecting and guaranteeing minority voting rights. That
record means something.

Mr. WASHINGTON. I yield back the balance of my time.
Mr. EDWARDS. Counsel, Ms. Gonzales.
Ms. GONZALES. This question is for either Professor Cotrell, Pro-

fessor Engstrom, or both.
I think it's an issue referred to earlier. Would you say that at-

large elections for example in and of themselves are discriminato-
ry?

Mr. ENGSTROM. Definitely. Discriminatory in their impact.
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Ms. GONZALES. Is that so when the at-large elections are held in
the covered jurisdictions or outside of the coverage jurisdictions?

Mr. ENGSTROM. Yes.
Mr. COTRELL. I would like to respond to that. You ask a question

that is asked in probably every court case, and I have to disagree
with my colleague that, when certain conditions do not occur, at-
large elections are not inherently racially discriminatory. But
those conditions exist widely, pervasively, and in patterned ways
throughout many, many areas of the covered jurisdictions.

The Supreme Court, I suppose, has urged us to look at these
situations, locality by locality in courts of law, and the record on
Federal court findings on at-large elections during the period 1972
to the present, nearly the last decade, is overwhomingly conclusive
that Federal courts from nearly all parts of the country have found
them to operate in a racially discriminatory way, but I would say
the substance of my answer probably is somewhat in agreement
with Professor Engstrom, but I would approach it a bit differently
in terms of the theoretical structure of at-large elections.

Mr. ENGSTROM. Let me clarify. We are in agreement. When I
said yes, it was in the context of my earlier remarks concerning

-polarized voting. Certainly if there are polarized voting patterns
within a community then I believe at-large elections have a dis-

-criminatory consequence to them. You have communities with very
few blacks that have at-large elections, and you may have some
that are not very polarized, in which case it certainly would not.
But as a general matter, yes, they do have a discriminatory impact.

Ms. GONZALES. And the impact is greater, as you say if there is
either racial bloc voting or any of the other schemes that you had
mentioned earlier, such as anti-single-shot voting and some of the
other schemes.

Mr. ENGSTROM. The anti-single-shot voting scheme is simply an
attachment to at-large elections and generally they operate to
make it more difficult for blacks to use their voting strength effec-
tively, meaning the selection of representatives favored by black
people.

Ms. GONZALES. Thank you.
Dr. Saye, in your testimony you seem to indicate that once the

white primary was struck down in 1944 in Georgia that blacks
began to meaningfully participate in the political process; is that
correct?

Mr. SAYE. That is correct; yes.
Ms. GONZALES. Would you, maybe, describe for us a little bit

about what that meaningful participation meant? Are you reflect-
ing an increase in registration, in the number of elected officials,
or just what does that imply?

Mr. SAYE. Just that. Previously a few blacks had voted in the
general election, but the general section meant absolutely nothing
because there were no names on the ballot other than the Demo-
cratic candidate. The blacks in 1946, 1948, 1950, and so on, began
registering and participating. And we are really very proud of the
participation of the blacks in Georgia. I think that the Democratic
white primary had long outlived its usefulness if it ever had been
justified. The court decision was really a blessing in a sense.



464

This case came from Texas, incidentally. I suppose that is why
Texas was not covered because the court struck down its laws and
it did not have any laws on this subject in 1965. Texas should have
been covered from what you say here, a lot more than Georgia. We
were caught because we were geographically located. We were
already well ahead on this.

The figures I give you on the voting registration are accurate for
the 1950's and 1960's because we did not have the 1965 act and no
one knew that it might be against this act to record the race of an
applicant to register.

Right now we have, I think, about 25 blacks in the Georgia
Legislature. We have mentioned the mayor of Atlanta here.

Blacks participate in Georgia in a meaningful way and there
really is not any discrimination against them in political life.

Now may I say a word on the at-large voting business. Actually, I
think some 65 percent of the jurisdictions nationwide-I am quot-
ing from memory from something I read a month ago in the case of
Rome v. United States in which Rome was trying to get preclear-
ance. If you read the statement by Justice Rehnquist in his dissent-
ing opinion, there he gives some bibliography, and I think it is 65
percent of the jurisdictions that use at-large voting. And to say you
cannot have it in any of these I do not like to say 22 covered
States, it is most misleading. I do not think there are but about
nine covered States. There are jurisdictions within New York and
so on, but it is still largely the Southeast that is covered.

To say that in none of these-of course we have-most of the
county commissioners, most of the boards of education and so on in
the State of Georgia today are at large. Actually I find in the city
of Athens, for example, if you had to elect all of your members of a
school board-we do not lect them, but if you did have to elect
members of the school board-from little wards, I think it dilutes
the quality, the efficiency of the Government to put everything on
a ward basis. And that is the point that Mr. Rehnquist is making,
that early in the 19th century, the movement away from ward
politics to at-large voting in the county was to improve the efficien-
cy and economy in Government, and I think you get a great de-
crease in the quality of the Government if you put this in.

Who am I to say whether you should have at-large voting or
single-member voting? I think it depends a lot on the circum-
stances of time and place, and I do not think it is right for any one
person, be he the Attorney General of the United States or anyone
else-I do not even think the House of Representatives, here,
should decide that for communities like Rome. I think it is a right
of the people to self-government and to decide these issues. The
only way we will make any progress is to leave this to local
determination. It is a part of our Federal system.

Ms. GONZALES. I take it based on your earlier testimony indicat-
ing that you felt the application of the Voting Rights Act had gone
beyond the issues of registration or voting, that you would disagree
with the court in Allen v. State Board of Education in 1969 which
indicated that the right to vote can be affected by a dilution of
voting power as well as an absolute prohibition on casting a ballot.
Is that correct? Do you disagree with that?
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Mr. SAYE. I do not disagree with that. I think you can find some
particular cases, and maybe in this case that was true. I would not
disagree that it could be, but I am not sure that it is always there.

Ms. GONZALES. In terms of the increased registration after the
1944 decision striking down the white primaries, in 1946 1 believe it
was there was a law requiring the purging of registered voters so
that in fact, at least according to a political science journal of 1959,
purging which led to 70 percent of the registered blacks being
purged from the rolls-the article is "Recent Restrictions Upon
Negro Sufferage."

Mr. SAYE. In 1946, that Georgia purged-what percentage?
Ms. GONZALES. Seventy percent of the registered blacks were

purged, it says.
Perhaps something you can be more helpful on is this: In 1958,

Georgia passed the Georgia Registration Act. Is that so?
Mr. SAYE. We changed the election laws. We have had registra-

tion laws. I am not sure what change was made in 1958.
Ms. GONZALES. In effect, at least to my knowledge, with this

registration act in 1958, what was required was, illiterates to
answer so-called general-knowledge questions as a prerequsite to
registering.

Mr. SAYE. No; we don't have any.
Ms. GONZALES. I am saying in 1958; not now.
Mr. SAYE. That is after 1944, so we were not doing that at all in

the fifties. I don't think that is true.
As a matter of fact, I don't remember having heard of anyone

even before this Smith v. Allwright case having been denied the
right beause he couldn't read, and that was on the books, but I
really never heard of a case of it actually being applied, because
this was the democratic white primary, of course, which was the
real thing.

Ms. GONZALES. Another change that seemed to have occurred
after the enactment of the Voting Rights Act was a change in the
development of the number of posts in majority run-off elections in
Georgia.

Could you tell us why that change would occur around that time
and hadn't been necessary prior to that?

Mr. SAYE. I would have to agree. I think some of that was done;
this majority vote business and by post. I personally don't like the
post business. If you are going to elect three men, I would like to
elect the best three, not have post Nos. 1, 2, and 3. But that is my
view.

I am not sure the Constitution of the United States has anything
on this or that it is a matter of Federal law, but I can see how you
possibly can have this and dilute even the minority vote. There
might be some situations where it might. 1 wouldn't dispute that.

Ms. GONZALES. Thank you.
Mr. EDWARDS. Counsel, Mr. Boyd.
Mr. BOYD. On page 5 of your statement, Dr. Saye, ypu mention

an interesting case, the Williamsburgh v. Carey case, in which the
Hasidic Jews of New York were dispersed in such a way as to
dilute their voting ability at the expense of black block voting in
New York.

What is your general reaction to that sort of dispersal of one
minority for the benefit of another?
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Mr. SAYE. The Jewish group wouldn't be considered a minority
because they were white, you see, and Justice Brennan wouldn t
consider them a minority. You might consider them a minority. It
might be a point of view.

I think it is very objectionable. I simply dislike using quota or
race as a basis.

You say there has been some testimony here that Texas and
others had some gerrymandering that was unfair. I don't think you
will find a more racially motivated and effective example than this.
In this case the Justice Department insisted to this committee of
the New York Legislature that they get the districts-was it 64
percent black?

Mr. BOYD. Sixty-five percent, I believe.
Mr. SAYE. I think it was 64 percent black. They had to move out

the Jews from this Williamsburg District in order to do that.
They came back to the Justice Department to ask if 61.8 percent

would do. No, it had to be 64. They had to draw the districts again.
I invite you to read the opinion of the Chief Justice of the United

States in the case. It is only because-as the majority of the court,
Brennan-and he is the most powerful member of the Court in this
type of case-Brennan, himself, doesn't particularly like this quota
business according to race. At least he indicates that he doesn't.
But he said in this particular case Congress has mandated it.

I think he misinterpreted the case. I don t think Congress meant
to move Jews out to make sure that blacks get at least three
districts in New York State in this covered area of New York
State. Congress never meant any such thing. At least I don't think
SO.

We are speaking of seeking justice. I think all of you are seeking
it, too. In fact, I don't think the blacks really would like that very
much. I have a lot of black friends, and I think they would be
repelled at the idea of splitting up an existing jurisdiction, dispers-
ing these Jews in order to give blacks a certain victory in the
election. That is very bad.

Now, this is the Attorney General, and this is not appealable. No
court will intervene. Actually, it is a very poor system of govern-
ment in which you set up the Attorney General of the United
States over, I don't say a sovereign State, necessarily, just a State,
in a republican system. It is not a democratic system at all.

Thank you for having paid some attention to this.
The Justice Department makes errors. I make errors. You make

errors. We all make errors. That is the beauty of our system,
though, that we correct our errors.

If we have no chance of correcting, we will get worse and worse.
If we set this agency up in Washington with-how many local
governments are going to be fleeing to the Attorney General's
office? Will we submit all of our laws to the Attorney General's
office? They all affect elections remotely.

Mr. BOYD. Thank you.
Professor ngstrom, this racial polarization, does it exist outside

the covered jurisdictions?
Mr. ENGSTROM. I am sure it does. I have not personally docu-

mented it. I have not seen it documented by other studies, but I
strongly suspect it does.
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Mr. BOYD. If you think it does, do you think the subcommittee
should consider expanding the act to cover the country where it
does exist, in order to be fair?

Mr. ENGSTROM. If polarization is present elsewhere, preclearance
would be very effective.

If I thought we could enforce preclearance effectively nationwide,
I would support it. My concern there, when you talk about it being
onerous, is not on submitting authorities but on the Justice Depart-
ment.

From everything I understand, the Justice Department could not
take on that task today. If it had the resources to review all of
those changes, I would have no objection to nationwide application.

Mr. BOYD. You oppose, generally speaking, at-large elections
which involve bloc voting, do you not?

Mr. ENGSTROM. I would oppose them in contexts where there are
racially polarized voting patterns.

Mr. BOYD. Do you favor proportional representation?
Mr. ENGSTROM. Are you talking about as an outcome or as a

voting system? There is a proportional representation election
system.

Mr. BOYD. Either.
Mr. ENGSTROM. I think there are advantages to a proportional

representation system. That would be distinct from our system of
territorial districting, pluraliy' election, et cetera. I am talking
about the single transferable vote as used in Ireland and else-
where-maybe even some of the list systems used on the continent.

But if we are going to use territorial districting and plurality
elections, I don't believe we can expect proportional results. The
system is not designed to produce proportional results. Scientific
literature shows that it isn't. With that system I don't think pro-
portional representation, as a result, is a proper goal.

Mr. BOYD. Professor Cotrell, on H.R. 3112, if you feel it would not
pass the Congress, what alternative would be acceptable for you? I
would also ask Professor Engstrom to answer that, too.

Mr. COTRELL. At this early stage in the hearings I would hope
the Rodino bill and its Senate counterpart would pass. I think it
would have a devastating effect, as my testimony has indicated, if
it did not.

Mr. BOYD. And assuming it doesn't?
Mr. COTRELL. I respect the question. I would have to go back to

the drawing boards to see what we could salvage. I would hope it
would pass intact.

Mr. BOYD. If one hypothesizes that H.R. 3112 cannot pass the
Congress--

Mr. ENGSTROM. That is the Rodino bill, which continues the act
as it is.

Mr. BOYD. For 10 years, and expands section 2. If one hypoth-
esizes it cannot pass in its present form, what alternative would
you propose, an what alternatives would be acceptable to you?

Mr. ENGSTROM. Alternatives to this bill?
Mr. BOYD. To H.R. 3112. Or are no other alternatives acceptable?
Mr. ENGSTROM. I really haven't given it considerable thought. I

would not say that no other alternatives are acceptable. I don't
think I have confronted myself with all possible alternatives.
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The only thing I have seen, I guess, would be the Hyde bill, H.R.
3473.

Mr. BOYD. That is one. Bailout has been suggested as another.
Mr. ENGSTROM. Changing the bailout provisions?
Mr. BOYD. Yes.
Mr. ENGSTROM. I don't know what alternative I would suggest. I

have heard people express concern with the coverage formula,
partly because it is not' nationwide, partly because of questions
about the way it is linked to the question of past discrimination.

I have tried to think of a better coverage formula, and I have to
admit I have not successfully convinced myself that I know of one.

I have also thought that for those who raise questions about
places where there is no longer racial discrimination, where there
isn't polarized voting, I would think, rather than change the cover-
age formula, changing the bailout procedure may be a more fruit-
ful thing.

Again, I have no mechanism to offer for making that change.
Mr. BOYD. You would agree the District Court for the District of

Columbia in the City of Rome case made an affirmative finding-
and Dr. Saye might wish to elaborate-that Rome had no discrimi-
nation but was covered under the act because it is a part of the
State of Georgia.

Mr. ENGSTROM. As I remember the case, the District Court's
finding was that Rome was, in effect, pure, as a city, but it was
covered because it was part of the State of Georgia.

Mr. BOYD. Dr. Saye, did you have anything you wanted to add on
that point?

Mr. SAYE. No, thank you, but just one word more: I just hope if
you are going to pass the Civil Rights Act in this year, 1981, or
1982, that you won't start out amending this hodgepodge of 1965.
At least the language of it, the formula, I think, is very, very poor
language-just from a grammatical point of view, if nothing else. It
is very difficult. People don't know what the language means. The
court, itself, is divided. It is 5 to 4 on this bailout provision, for
example. It could have gone the other way.

I think that you are capable of drawing something in clearer
English to be followed. I am not sure that the City of Rome inten-
tionally violated the law in not submitting annexation. They didn't
think annexing a new subdivision was a racially motivated voting
thing, but as it is interpreted today, it is. It is very difficult to
know what the law is.

Mr. BOYD. You pointed that out earlier in your testimony, that
Mayor Jackson, of Atlanta, failed to submit a provision. We cer-
tainly, wouldn't want to suggest there was any discriminatory
intent there.

Thank you, Mr. Chairman.
Mr. EDWARDS. Gentlemen, thank you very much for very splen-

did testimony.
We meet again tomorrow morning at 9:30.
[Whereupon, at 4:45 p.m., the subcommittee adjourned, to recon-

vene at 9:30 a.m., Thursday, May 28, 1981.]



EXTENSION OF THE VOTING RIGHTS ACT

TIURSI)AY, MAY 28, 1981

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS

OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C

The subcommittee met, pursuant to call, at 9:30 a.m., in room
2237, Rayburn House Office Building, Hon. Don Edwards (chair-
man of the subcommittee) presiding.

Present: Representatives Edwards, Hyde, and Sensenbrenner.
Staff present: Ivy L. Davis and Helen C. Gonzales, assistant

counsel; and Thomas M. Boyd, associate counsel.
Mr. EDWARDS. The subcommittee will come to order.
Today we are going to begin the seventh in our series of hearings

on legislation to extend and amend the Voting Rights Act.
This morning's hearing will focus on the progress that has oc-

curred in Mississippi since the enactment of the Voting Rights Act.
We will also hear testimony that indicates serious problems con-
tinue to exist there in spite of that progress.

I should like to note that the committee invited a number of the
witnesses from Mississippi, who were suggested to us on behalf of
the minority members of the subcommittee. All of those witnesses,
however, indicated a preference to testify at our hearing in Mont-
gomery, Ala., on June 12. That hearing will concentrate on issues
relating to both Alabama and Mississippi.

Our first witnesses today will be a panel presentation-two gen-
tlemen well known to all people interested in civil rights for many
years. The first one, a personal friend of mine for many years, Dr.
Aaron Henry, president, Mississippi State Conference of the
NAACP. And the second witness, a member of the panel, will be
Rims Barber, who is the project director for Mississippi for the
Children's Defense Fund in Jackson, Miss.

Dr. Henry, we welcome you.
Before you begin, I yield to the gentleman from Illinois, Mr.

Hyde.
Mr. HYDE. I have no opening statement to make, Mr. Chairman.

Thank you.
Mr. EDWARDS. Dr. Henry, you may proceed.

(469)
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TESTIMONY OF I)R. AARON HENRY, PRESIDENT, MISSISSIPPI
STATE CONFERENCE, NAACP, ACCOMPANIED) BY RIMS
BARBER, MISSISSIPPI PROJECT DIRECTOR, CHtILDREN'S DE-
FENSE FUND, JACKSON, MISS.
Dr. HENRY. Congressman Edwards and Congressman Hyde, cer-

tainly other members of this distinguished committee, I appreciate
the tedious assignment you have of carefully analyzing the need to
extend the Voting Rights Act of 1965.

My name is Aaron E. Henry and I am the president of the
Mississippi State Conference of the National Association for the
Advancement of Colored People. It is in that capacity that I appear
before you today to share my experiences as a citizen of Mississippi
since the passage of the historic Voting Rights Act in 1965. Let me
assure you, at the outset, of my confidence, particularly, Don, in
you and this relationship has existed certainly during and prior to
the passage of the Voting Rights Act of 1965.

I am aware that others who have preceded me in appearing
before this committee have given you a historical overview; how-
ever, I believe that it might be well to briefly highlight conditions
in Mississippi prior to the passage of the Voting Rights Act, to put
my remarks in the proper context.

Although the 15th amendment to the Constitution was passed in
the 1860's and blacks had a brief period when they were able to
exercise the right to vote, it was not until 1965, after the passage of
the Voting Rights Act, that black citizens of my State were able to
enjoy the rights of citizenship. The act and its administrative reme-
dies have resulted in the increase of some 320,000 citizens regis-
tered to vote from the black community, from around 20,000 that
were registered before the act was passed.

Mississippians have paid a dear price for the precious right to
vote. In 1956 Rev. George W. Lee was murdered in Belzoni, Miss.,
because he refused to take his name off the voting rolls.

A few years later, Vernon Dahmer of Hattiesburg, Miss., was the
victim of a white mob which saturated his house with flammable
material and then ignited it. Although trapped like an animal,
Dahmer opened fire on the murderers, marking their car which led
to their apprehension and sentencing for the denial of his civil
rights. Vernon Dahmer's crime was voter registration activities-
he actually was involved in paying poll taxes for the people who
were afraid to go to the courthouse to pay themselves for fear of
economic reprisal and physical harm.

Those of us in NAACP can never forget the assassination of our
field director, Medgar Evers on June 12, 1963. Medgar encouraged
Mississippi blacks to go to the registrar's office and register and
vote.

The Nation nor the world can ever forget the brutal lynching of
Andrew Goodman, James Chaney, and Mickey Schwerner in the
summer of 1964. Their crime was helping to make democracy work
in Mississippi for all of its citizens. Although these three were
murdered and buried, they did not die in vain because black folks
kept on trying to become full fledged citizens despite the painful
consequences.

There have been some changes in Mississippi, although we still
have a long way to go. Mississippi has the largest number of black
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elected officials of any State in the Union-arouid 300. We have
more blacks in the State legislature than any other State except
Georgia.

While these figures certainly are impressive and we appreciate
them, I would hurriedly mention that population of blacks in Mis-
sissippi is around 38 percent to 40 percent, and the number of
black elected officials that are involved or presently exist in the
State of Mississippi is less than 5 percent. So we can hardly rest on
that laurel, as it is time now, to show that the Voter Rights Act
has done the job that it was intended to do.

You should be aware, members of the subcommittee, that there
were four blacks in the legislature prior to 1980. That came about
as a result of a court ruling in a redistricting suit, where three
additional blacks gaining seats in the legislature, making a total of
four at that time.

You will recall, Don, that Robert Clark was elected to the Missis-
sippi Legislature back in 1957. And as a result of fifth circuit
action with regard to the demanding that in the total redistricting
operations that was handled by Counsel Frank Parker, the city of
Jackson was required to subdivide. In that process, three additional
blacks were elected to the legislature, making a total of four, which
is some 3 years later after the first act with regard to the fifth
circuit's ruling saying that they had to do it.

Now, Conner v. Waller is the suit that finally resulted in the
redistricting of Mississippi.

You will recall in 1964, 64 country bumpkins from the State of
Mississippi, both black and white, motored to Atlantic City, N.J.,
and presented ourselves before the Democratic National Committee
demanding the opportunity for blacks, women, and youth to be a
part of the political system of our country.

We were not completely successful on the initial activity, but as
a result of that invasion, we called it, we have certainly put reform
as an action process into the total political system, both Republican
and Democrat, in this country, because prior-in the delicate pos-
ture of 1964 from Mississippi, there were 64 white males over 40.
Not a single woman, not a single black.

Of course, since the 1964 convention, and after that, the appoint-
ment of Equal Rights Committee headed by Governor Hughes of
New Jersey, we have been able to establish the beginning at least,
of a reform structure within the political system that now includes
blacks, women, and youths in almost everything that we do.

As I say, the Conner suit was filed in Mississippi after we came
back from attempting to become involved in national politics in
1964. We thought that certainly the same things should happen in
Mississippi. So we tried to transport the same action that we took
before the National Democratic Convention in Atlantic City for the
courthouses of Mississippi. Of course, this was 1 year before the
Voter Rights Act was passed.

When we in Mississippi talk about sucess of black political action
in my State, we are really responding to the results of the 1965
Voting Rights Act. Attitudes of black and white Mississippians
have improved significantly, as a result of the Voting Rights Act
and we believe strongly that if the act and its protections are lifted,
there would be desire and action taken by much of the white
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population to turn back the clock and we would, I daresay, experi-
ence a second "Reconstruction," where many of the gains we have
won over the years would be lost.

I want to hurriedly say the gains we have won are not merely to
the extent that we intend to boost them, or that we demand that
they be. While we are proud of the gains we have made, our major
activity certainly has to also ne centered around being sure that we
don't lose a single inch that we have gained. We are not by any
means satisfied with the gains we have made, but we were deter-
mined not to lose a single inch in a backward movement.

Mississippi still has more difficulty than many other States in
registering its citizens. In Mississippi it is easier to buy a gun or
get a hunter's license than it is to register to vote. To register to
vote, a citizen still has to go to the county courthouse at the county
seat or to the city hall in the cities and towns. There is no door-to-
door registration and most of the State is rural. Persons who are
too old or too ill or bedridden to.go to the county seat or the city
hall, simply cannot register. There are no provisions to register
them and we do not have deputy registrars as many States have
that could go door to door and process persons outside of the
county seat or the town or the city halls, where they live.

Mr. Chairman, and members of the subcommittee, instead of
talking about lifting the Voting Rights Act, we should really be
talking about how to strengthen it. Many of my fellow citizens in
the State live in rural areas some 35 to 40 miles from the court-
house. A registration trip may mean a 70- to 80-mile round trip, if
one can afford to purchase the gasoline to get there.

In the weeks ahead, we will hear a number of arguments against
the extension of this act. We will be told it is a drastic departure
from the principles of our federal system. The Supreme Court has
agreed that Congress has faced a drastic situation and that the law
contains reasonable remedies that are fast, efficient, and effective.

We will be told that the act should be applied across the Nation
and that it is wrong to use a double standard against one section of
the country. That is simply incorrect and really does not match
consistency of the arguments that many of my white friends make
with regard to the continued raising of questions by blacks of the
difficulty blacks have had at the hands of whites.

The first answer you will get is don't blame me for what my
grandpa did. I didn't have nothing to do with the slave question,
and all of the bad things that happened to you folks, so let's start
right now. But these people are not at all willing to permit Missis-
sippi to stand on its own record of denial of people's rights to vote.
They want to encompass in that whole thing all of the States,
whether they have had any kind of accusation or charge, even,
about denying other people the right to vote.

Certainly I am for the inclusion of the act wherever there is a
proven case of discrimination with regard to the right to vote. The
act today applies to every section of the country where serious
racial discrimination is proven. In 1974, the New York State re-
stricting plan for New York City was submitted, turned down by
the Attorney General and New York had to come up with another
plan for the redistricting of New York City before the Justice
Department would accept it.
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Although New York City is a covered jurisdiction, the same
section of the act would apply to noncovered jurisdiction. Sections 2
and 3 of the act gives nationwide coverage. We need section 5 as
insurance that there will be no backsliding as we attempt to play
catchup after almost a centural of litigation under the 14th and
15th amendments and denial of the right to vote to black citizens.

Here, I would like to insert that I am privileged to be on the
mailing list of the U.S. Department of Justice. And in that process,
we get copies of-we get a communication letting us know any-
where in the State where submissions under section 5 have taken
place, and what the reaction of the Justice Department was. I can
tell you that within the past 2 years there have been 56 submis-
sions to the U.S. Department of Justice that have been turned
down on the basis that they dilute black voting strength.

These submissions have come from many of the counties, particu-
larly Copial, Warren, Jasper, Hinds, Grenada. The submissions are
in the field of redistricting, at large elections, registration, chang-
ing of polling places, and annexations generally. Were it not for
the Voting Rights Act of 1965, all 56 of these dilutions of black
voting strength rulings would never have come about, and the acts
that were contemplated by cities, State, and local governments,
would have been invoked.

Mr. Chairman and members of the subcommittee, we must keep
faith with the millions of Americans who look to this act for the
protection of their basic political rights. We must not risk a return
to the conditions that we struggled so long to change. We must not
turn back the clock.

Mr. EDWARDS. Dr. Henry, we are going to have to recess for a
few minutes because there is a vote in the House. We will pick up
again right at the next paragraph at the end of a very short recess.

[A short recess was taken.]
Mr. EDWARDS. The subcommittee will come to order.
Dr. Henry, you can proceed.
Dr. HENRY. Thank you, Congressman Edwards. I want to deal

just for a few moments with a very recent experience in my home
town of Clarksdale around the question of sufferage. Of course,
Clarksdale is one of the metropolitan areas of Mississippi, not a
stop way back out in the country, but downtown Mississippi where
enlightenment certainly ought to be manifested if it is anywhere.

In the first primary of the municipal elections held this month, a
young black candidate, James Hicks, ran against a white member
of the community, Grady Palmer. There was a third person in the
race, and the rule is if you win the primary, you have to get a 50
percent plus one of the votes of everybody there. Now, the third
candidate, I don't recall how many votes he polled, but it wasn't
too many. But the difference between the vote of Mr. Hicks and
Mr. Palmer, there was either a one vote more than a majority or
two votes more than a majority. There was a big discussion about
that.

The argument still is not resolved. Mr. Hicks started investigat-
ing alleged voter violations on that election day and brought the
problem to my attention. I immediately called the Chairman of the
county Democratic Party, Mr. William Luckett, and laid the
matter in his lap. He assured me that as chairman of the Coahama
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County Democratic Party, he would diligently seek a fair resolu-
tion to the problem.

I reported to Mr. Hicks, although I have no problem with the
integrity of Mr. Luckett personally, I told Mr. Hicks what Mr.
Luckett had said about his assurances of a political fairness in the
situation.

Mr. Hicks was not satisfied with the political decision. He
wanted a legal decision to reverse the announced action. I then
called the attorney general of the State and asked for relief for Mr.
Hicks. Attorney General Allain informed me that the office of the
attorney general had no facilities to deal with difficulties in a
primary election. Then I called the Federal Bureau of Investigation
and talked to a Mr. Kelley. He informed me this was not a Federal
matter and could not help.

Well, Mr. Chairman, after I had been through the system, with
no relief, I called "Old Faithful," Attorney Gerald Jones, the
Voting Section Chief in the Civil Rights Section of the U.S. Depart-
ment of Justice. A member of his staff was assigned to the case; an
investigation is now underway; and at least Mr. Hicks feels that
there is somewhere in this Nation of ours that one can seek and
receive assistance in this type of case.

Mr. Edwards, and members of the subcommittee, it has been 25
years since Rev. George W. Lee of Belzoni p aid with his life for the
right to vote. It has been 18 years since Medgar Evers made the
supreme sacrifice for his creed and beliefs. It has been 19 years
since the wantion murders of Andrew Goodman, James Chaney,
and Mickey Schwerner. It has been 16 years since President
Lyndon B. Johnson came before us and challenged us to join him
in the historic pledge, "We Shall Overcome."

I call upon this subcommittee, President Reagan, the Congress,
and citizens of good will throughout this country to again refuse to
use the technique of "thundering silence" or overt racism to block
the progress of a people whose destiny is inextricably tied to yours.

It is still true that the only way to keep a man in a ditch is to
stay down in the ditch with him. This is not the time to retreat or
to surrender. This is the time to extend the Voting Rights Act for
another decade. This is the time to insure blacks the continued
right of the franchise.

Thank you very much, Mr. Edwards.
[The statement of Dr. Henry follows:]

PREPARED STATEMENT OF DR. AARON HENRY, PRESIDENT, MISSISSIPPi STATE CON-
FERENCE OF THE NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE

Congressman Don Edwards and members of this distinguished Committee I appre-
ciate the tedious assignment you have of carefully analyzing the need to extend the
Voting Rights Act of 1965.

My name is Aaron E. Henry and I am the President of the Mississippi State
Conference of the National Association for the Advancement of Colored People. It is
in that capacity that I appear before you today to share my experiences as a citizen
of Mississippi since the passage of the historic Voting Rights Act in 1965. Let me
assure you, at the outset, of my confidence in you, as over the years, I have had the
privilege of sharing my views with you since the initial discussions were held on the
Votings Rights Act.

I am aware that others who have preceded me in appearing before this Commit-
tee have given you a historical overview; however, I believe that it might be well to
briefly highlight conditions in Mississippi prior to the passage of the Voting Rights
Act, to put my remarks in context.
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Although the l,,th Amendment to the Constitution was passed in the 1860's and
blacks had a brief period when they were able to exercise the right to vote, it was
not until 1N95, after the passage of the Voting Rights Act, that black citizens of my
state were able to enjoy the rights of citizenship. The Act and its administrative
remedies have resulted in the increase of some :320,000 citizens registered to vote-
from 20,000 before the passage of the Act until now.

Mississippians have paid a dear price for the precious right to vote. In 19,56 Rev.
George W. Lee was murdered in Belzoni, Mississippi because he refused to take his
name off the voting rolls. A few years later, Vernon Dahmer of Hattiesburg,
Mississippi was the victim of a white mob which saturated his house with flamma-
ble material and then ignited it. Although trapped like an animal, Dahmer opened
fire on the murderers, marking their car which led to their apprehension and
sentencing for the denial of his civil rights. Vernon Dahmer's crime was voter
registration activities-paying the poll taxes for people who were afraid to go to the
courthouse to pay for themselves for fear of economic reprisal and physical harm.

Those of us in NAACP can never forget the assassination of our Field Director,Medgar Evers on June 12, 1963. Medgar encouraged Mississippi blacks to go to the
registrar's office and register and vote. The nation nor the world can ever forget the
brutal lynching of Andrew Goodman, James Chaney and Mickey Schewerner in the
summer of 1964. Their only "crime was helping to make democracy work in
Mississippi for all of its citizens. Although these three were murdered and buried,
they did not die in vain because black folks kept on trying to become full-fledged
citizens despite the painful consequences.

There have been some changes in Mississippi, although we still have a long way
to go. Misbissippi has the largest number of black elected officials of any state in the
Union-some 300. We have more blacks in the State Legislature than any other
state except Georgia. You should be aware, members of the Subcommittee, that
there were four blacks in the legislature prior to 1980. As a result of a court ruling
in a redistricting suit, 3 additional blacks gained seats in the legislature making a
total of 4. Three years later, in 1979, when Conner v. Wailer was decided, I, along
with 13 other blacks, gained seats) in the State Legislature. The Conner suit was
filed in 1964, one year before the Voting Rights Act was enacted.

When we, in Mississippi, talk about success of black political action in my State,
we are really responding to the results of the Voting Rights Act. Attitudes of black
and white Mississippians have improved significantly, as a result of the Voting
Rights Act and we believe strongly that if the Act and its protections are lifted,
there would be a desire and action taken by much of the white population to turn
back the clock and we would, I daresay experience a second "Reconstruction,"
where many of the gains we have won over the years would be lost. We are not, by
any means, satisfied with the gains we have made, but we are determined not to
lose a single inch in a backward movement.

Mississippi still has more difficulty than many other states in registering its
citizens. In Mississippi, it is easier to buy a gun or get a hunter's license than it is to
register to vote. To register to vote, a citizens still has to go to the county court-
house at the county seat or to City Hall in the cities and towns. There is no door-to-
door registration and most of the State is rural. Persons who are too old or too ill or
bedridden to go to the county seat or to City Hall cannot register. There are no
provisions to register them and we do not have deputy registrars as many states

ave. Mr. Chairman, and members of the Subcommittee, instead of talking about
lifting the Voting Rights Act, we should be talking about how to strengthen it.
Many of my fellow citizens in the staie live in rural areas some 35 to 40 miles from
the Courthouse. A registration trip may mean a 70 to 80 mile roundtrip if one can
afford to purchase the gasoline to get there.

In the weeks ahead, we will hear a number of arguments against the extension of
the act. We will be told it is a drastic departure from the principles of our Federal
system. The Supreme Court has agreed that Congress has faced a drastic situation
and that the law contains reasonable remedies that are fast, efficient and effective.
We will be told that the Act should be applied across the nation and that it is wrong
to use a double standard against one section of the country. That is simply incor-
rect. The Act today applies to every section of the country where serious racial
discrimination is proven. In 1974, the New York State redistrictingp lan for New
York City, was submitted, turned down by the Attorney General andNew York had
to come up with another plan before the Justice Department would accept it.
Although New York City is a covered jurisdiction, the same section of the Act would
apply to noncovered jurisdiction. Sections 2 and 3 of the Act gives nationwide
coverage. We need Section 5 as insurance that there will be no backsliding as we
attempt to play catch-up after almost of century of litigation under the 14th and
15th Amendments and denial of the right to vote to black citizens.
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Mr. Chairman, and members of the Subcommittee, we must keep faith with the
millions of Americans who look to this Act for the protection of their basic political
rights. We must not risk a return to the conditions that we struggled so long to
change. We must not turn back the clock.

Let me deal for a few moments with a very recent experience in my hometown of
Clarksdale-one of the metropolitan areas of Mississippi, not a stop way back out in
the country, but downtown Mississippi. In the first primary of the municipal elec-
tions held this month, a young black candidate, James Hicks ran against a white
member of the community, Grady Palmer. There was a third person in the race.
The vote difference between Mr. Hicks and Mr. Palmer was first announced as one
vote, then later two votes. Mr. Hicks started investigating and alleged several voter
violations on that election day as several persons reported to him that they were
denied the right to vote. Mr. Hicks brought the matter to my attention. 1 immedi-
ately called the chairman of the County Democratic Party, Mr. William Luckett,
and laid the matter in his- lap. He assured me that as chairman of the Coahoma
County Democratic Party, he would diligently seek a fair resolution to the problem.

I reported to Mr. Hicks on my discussion with Mr. Luckett. Mr. Hicks was not
satisfied with a political decision. He wanted a legal decision to reverse the an-
nounced action. I then called the Attorney General of the State and asked for relief
for Mr. Hicks. Attorney Allain informed me that the Office of the Attorney General
had no facilities to deal with difficulties in a primary election. I then called the
Federal Bureau of Investigation Chief for Mississippi who informed me that, since
this was not a federal election, the FBI had no jurisdiction and could not help. Well,
Mr. Chairman, after I had been through the system, with no relief, I called "Old
Faithful", Attorney Gerald Jones, The Voting Section Chief in the Civil Rights
Section of the United States Department of Justice. A member of his staff was
assigned to the case, an investigation is now underway, and at least, Mr. Hicks feels
that there is somewhere in this nation of ours that one can seek and receive
assistance in this type of case.

Mr. Edwards, and members of the Subcommittee, it has been 25 years since Rev.
George W. Lee, of Belzoni paid with this life for the right to vote. It has been 18
years since Medgar Evers made the supreme sacrifice for his creed and beliefs. It
has been 19 years since the wanton murders of Andrew Goodman, James Chaney,
and Mickey Schwerner. It has been 16 years since President Lyndon B. Johnson
came before us and challenged us to join him in the historic pledge, "We Shall
Overcome." I call upon this Subcommittee, President Reagan, the Congress, and
citizens of good will throughout this country to again refuse to use the technique of
"thundering silence" or overt racism to block the progress of a people whose destiny
is inextricably tied to yours.. It is still true that the only way to keep a man in a ditch is to stay down in the
ditch with him. This is not the time to retreat or to surrender. This is the time to
extend the Voting Rights Act for another decade. This is the time to insure blacks
the continued right of the franchise.

Mr. EDWARDS. Thank you very much, Dr. Henry.
Mr. Barber, you may proceed.
Mr. BARBER. Mr. Chairman, members of the committee, I am

Rims Barber from Jackson, Miss. I have been active in civil rights
in Mississippi before the passage of the Voting Rights Act and have
continued my activities as a participant and think I have broad-
based experience from which to speak. There is a historic continu-
ity of racism among white officials and voters in Mississippi that
continues today.

I clearly remember black citizens being turned away from Madi-
son County Courthouse by the Sheriff and other armed county
officials. That same man is still sheriff and the same men consti-
tute the majority of county board of supervisors, in that majority
black county. Numerous attempts by black political groups have
been unsuccessful in unseating those officials, who black people
perceive as the enemy of their liberty.

To black people in places like that it is clear that even in the
1980's, racial politics governed their lives, and they are not alone,
for 20 percent of the counties in Mississippi are still controlled by
the same people who governed those counties during the days that
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brought the need for the Voting Rights Act to the attention of our
Nation 16 years ago.

Similarly, there has been little change in the State legislative
leadership from the days that brought us massive resistance. Only
2 weeks ago, in my voting precinct, two white people came in and
took their ballots for the Democratic primary contest in the Jack-
son city elections. When they entered the booth, the man called out
to the white poll workers, 'Are any of these candidates for Com-
missioner colored?" When told by the officials that they honestly
did not know, the man stated that he and his wife would only vote
for mayor so that they not indavertently make a racial mistake.

The attitudes continue. Racial bloc voting is still very present in
Mississippi. It was there last week, and the week before as people,
black candidates, went down to defeat in city elections in a number
of places. Racial bloc voting prevents a black candidate from
having an even chance to participate in the governing of the politi-
cal subdivision of our State.

The programmatic proposals of the administration raise the
stakes for upcoming electoral contests. The proposals now before
the Congress would put more power in the hands of local and State
officials. Therefore, it is all the more important that the Federal
Government guarantee that the mechanisms whereby those local
and State officials are chosen be completely fair. If State and local
governments are now going to make key decisions about which
agencies receive funds to administer health and social service pro-
grams, which of the currently existing programs will continue, and
even what the eligibility criteria will be which will determine who
will continue to receive a needed service, hen it is extremely impor-
tant that all the people be represented.

It was black Mississippians who understood the need for services
and fought to bring poverty programs into our State, often over the
strenuous objection of the State and local officials. It was black
initiative that brought many of the important programs to our
State, and they are still identified by black and white people as
being programs by and for black people.

The threatened reductions of Federal funds to our State will hit
hardest among the poor black. In Jackson, the schools have termi-
nated 142 teachers, 100 of whom are black, in preparation for the
impending Federal cuts. This has made school people extremely
nervous. It has made the threat of their jobs very real.

Similar cuts in other programs hangover the heads of black
people who have only recently begun to gain access to some seg-
ments of the job market. This makes everyone extremely vulner-
able to political -pressure.

If poverty programs are eliminated or brought under the direct
control of local governments, that vulnerability will increase. It
was that dependency on -the white power structure that helped
perpetuate white control of government jobs and government serv-
ices.

People remember the days when the commodity program was
used as a means of political control, economic control rather than a
means of alleviating hunger. People remember when teachers were
prohibited from joining the NAACP or registering to vote. We are
fearful that the proposed changes in Federal programs, particular-



478

ly if coupled with the elimination of the protections afforded by the
Voting Rights Act, could bring back the bad old days when it was
extremely difficult for black people to mount any effective political
activities.

The political decisions of the next year could determine the fate
of black participation in the political process for many years to
come. The results of the 1980 census are now becoming available.
The State legislature has commissioned a special committee to
develop a congressional and legislative plan. Counties will begin to
develop plans to redistrict their supervisory districts. Most of the
activity will culminate in 1982, in preparation for our State's gen-
eral elections in 1983. The decisions that are made could determine
the pattern of representation for the next decade.

It is our feeling that if the Voting Rights Act is not extended,
many of the jurisdictions will wait until the expiration of the
requirment for preclearance before the final action. According to
the 1980 census there are now 117 supervisory districts in 45 of the
State's 82 counties that are majority black. More than one-third of
these could be lost by clever redistricting procedures. If there is no
preclearance, it will be impossible for private citizens to prevent
this dilution of black voting strength.

Illiteracy and the failure to provide for honest assistance to
illiterates remains one of the primary barriers to effective access to
the political process. Mississippi has no law governing the right to
voting assistance for illiterates. We receive complaints every elec-
tion of people being directed to use the services of certain designat-
ed assisters. This is often an intimidating factor, particularly if the
voter feels uncomfortable with the designated person who assists
them.

Should sections of the Voting Rights Act be allowed to expire or
mutilated by the Hyde amendment, local officials will feel more
free to take liberties for the procedures for assisting illiterates.
There are over 200 pages of State laws governing elections and
hundreds of different officials involved in administering those laws,
making for lots of room for a wide variety of practices to preserve
the vestiges of the old racial order. The removal of the. protections
of the Voting Rights Act would increase the probability that new
practices would arise to become additional barriers to black partici-
pation in the political process.

Additional barriers exist now, hangovers, vestiges of the old
racial order:

The requirement to vote for multiple candidates in city elections
works to prevent black people sharing elective office with whites
on city councils. Sometimes you can't quite figure out what a
mathematical majority is.

There is a requirement that ballots contain an extra blank space
and box under each set of candidates for an office-illegal to use
except in the case of the death of the candidate-that often con-
fuses less experienced voters and often is used to disqualify ballots
marked in that space inadvertently.

Annexations have been used to build up the white percentage in
several cities, diluting black votes.
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Black subdivisions have been excluded from city boundaries in
several cities with the effect of maintaining white majorities in
those cities.

The requirement of registration at both county and city offices
often makes it difficult for poor and working people to gain access
to both electoral processes.

Absentee balloting has historically been used to increase white
voting strength. Recently black, people have become more sophisti-
cated in the use of absentee ballots and have run into local prac-
tices that restrict their use. This year there was a proposal in the
State legislature which fortunately did not pass, perhaps because of
the deterrent effect of the Voting Rights Act, which would have
restricted the use of absentee ballots, a proposal which would have
had a discriminatory effect on black voters.

Registration and voting procedures do not comply with section
504 of the Rehabilitation Act, denying access to the vote to handi-
capped persons. There was an incident 2 weeks ago where a person
in a wheelchair couldn't get up the stairs to vote for two black
candidates they wanted to vote for, and they were denied the right
to vote.

We have a long and painful history of racial exlusion from the
political process. Progress to overcome that history has been slow.
We are seeing a resurgence of Klan activity and other signs of
potential reversion to the past history. We are loathe to trust our
fate to a legislature that has only been desegregated for 2 years
and has a long way to go before it achieves the status of being a
unified, nonracial system.

The potential of placing our fate in the hands of local govern-
ments, with their history, is even more frightening. We must have
the Voting Rights Act extended in its current form, leaving intact
some protections for black Mississippians.

Thank you.
[The statement of Mr. Barber follows:]

PREPARED STATEMENT OF RIMS BARBER

Mr. Chairman and members of the subcommittee, I am Rims Barber of Jackson,
Mississippi. I am pleased to be asked to speak to you today concerning the urgent
need to extend the Voting Rights Act of 1965. My involvement in the Civil Rights
movement in Mississippi pre-dates the enactment of the Voting Rights Act. I
worked in those days with people who courageously attempted to re gster to vote
only to be turned away by armed county officials, and later with local voter
registration efforts after that act was passed. I have served as a poll watcher for
various Black candidates in numerous elections since 1966, trained poll watchers
and campaign workers, and analyzed the reports from elections since that time. I
have participated in the canvassing of votes, in legal challenges to elections and in
court cases regarding reapportionment and at-large voting matters. I am a regis-
tered lobbyist in Mississippi and have represented the views of the poor and dispos-
sessed before the Mississippi Legislature. In sum, I have a broad-based experience as
a participant and observer of political events in Mississippi.

There is a historic continuity of racism among White officials and voters in
Mississippi.-I clearly remember Black citizens being turned away from the Madi-
son County Courthouse by the Sheriff and other armed county officials. That same
man is still Sheriff, and the same men constitute the majority of the County Board
of Supervisors, in that majority Black County. Numerous attempts by Black politi-
cal groups have been unsuccessful in unseating those officials who Black people
perceive as the enemy of their liberty. In the County seat, although there are now
three Black Aldermen on the seven person City Council, most issues are determined
on a strictly racial four to three vote. Time and again that Council has voted by the
same four to three vote to appoint Whites to the School Board which governs the
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almost 100 percent Black school system. There four to three vote losses symbolize as
much racism as the pre-Voting Rights Act all-White rule did. Black people in places
like that are clear that even in the 1980's racial politics govern their lives. And they
are not alone, for 20 percent of the Counties are controlled politically by the same
people who governed during the days that brought the need for the Voting Rights
Act vividly to the attention of the Nation sixteen years ago. Similarly, there has
been little change in the state's legislative leadership from the days that brought us
massive resistance.

Two weeks ago in my voting precinct two White people came in and took their
ballots for the Democratic primary contest in the Jackson city elections. When they
entered the booth, the man called out to the White poll workers, "Are any of these
candidates for Commissioner colored?" When told by the officials that they honestly
did not know, the man stated that he and his wife would only vote for Mayor so
that they not inadvertently make a racial mistake. Such are the racial attitudes in
the average White-dominated precinct in Mississippi today. The Black woman run-
ning for City Commissioner received only 3 to 5 percent of the White votes cast in
the Democratic primary. Numerous other Black candidates in recent 1981 primaries
when down to defeat only because of racial block voting. In 1980 Dr. Leslie McLe-
more received under 5 percent of the White vote in a bid for a Congressional seat,
running second to the now resigned Jon Hinson. In many all-White precincts
McLemore received either no votes at all or less than one percent of the total.
Racial bloc voting prevents a Black candidate from having an even chance to
participate in the governing of the political subdivisions of our State.

Even when they move, Whites attempt to maintain control. I recently researched
a precinct's voting rolls in preparation for next week's Jackson city elections. There
were 1431 registered voters in one precinct that is located in a changing neighbor-
hood. Fifty-five percent of those on the books were White. However, I found from
my research that 60 percent of the White registrants no longer lived in the precinct
and nearly half no longer even lived in the City. Most have fled to the suburbs. Yet
they come back to vote. There is no action on the part of the local election officials
to prevent this from happening. It falls to the eagle eyes of poll watchers represent-
ing Black candidates to challenge this practice. In 1979 when we last worked to
prevent non-residents from determining an electoral victory, some of our poll watch-
ers were harassed by the precinct officials so that they were unable to work at
maximum efficiency (my son, Bill, was illegally prevented from conducting any of
his poll watching duties).

The programmatic proposals of the Administration raise the stakes for upcoming
electoral contests.-The proposals now before the Congress would put more power in
the hands of local and state officials. Therefore, it is all the more important that the
federal government guarantee that the mechanisms whereby those local and state
officials are chosen be completely fair. If state and local governments are now going
to make key decisions about which agencies receive funds to administer health and
social service programs, which of the currently existing programs will continue, and
even what the eligibility criteria will be which will determine who will continue to
receive a needed service, then it is extremely important that all the people be
represented. Mississippi has provided the least dollars for education, the least
benefits for Aid to Dependent Children, the most restrictive Medicaid program, the
least access to health care in the Nation. If those who need these services are denied
equitable access to the ballot box, they will never be able to receive the services that
they need.

It was Black Mississippians who understood the need.for services and fought to
bring poverty programs into our state, often over the strenuous objection of the
state and local officials. It was Black initiative that brought Head Start into being,
created Health Centers and other important programs that are now on the federal
chopping block. Black success at the voting booth brought additional programs and
services. Bennie Thompson, who is testifying today, brought housing and jobs and
simple city services like the ability to put out house fires to the town of Bolton
when he became Mayor. Blacks elected to be School Superintendents have brought
curricular reform and school breakfast. This kind of thing is of substantive impor-
tance to poor and Black people.

The reduction of federal funds to our state will hit hardest among the poor and
Black. In Jackson, the schools have terminated 142 teachers, 100 of whom are Black,
in preparation for the impending federal cuts. This has made school people extreme-
ly nervous. It has made the threat to their jobs very real. Similar cuts in other
programs hang over the heads of Black people who have only recently begun to gain
access to some segments of the job market. This makes everyone extremely vulner-
able to political pressure. If poverty programs are eliminated or brought under the
direct control of local governments, that vulnerability will increase. It was that
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dependency on the White power structure that helped perpetuate White control of
government jobs and government services. People remember the days when the
commodity program was used as a means of control rather than a means of alleviat-
ing hunger. People remember when teachers were prohibited from joining the
NAACP or registering to vote. We are fearful that the proposed changes in federal
programs, particularly if coupled with the elimination of the protections afforded by
the Voting Rights Act, could bring back the bad old days when it was extremely
difficult for Black people to mount any effective political activities.

The political decisions of the next year could determine the fate of black participa-
tion in the political process for years to come.-The results of the 1980 Census are
now becoming available. The State Legislature has commissioned a special commit-
tee to develop a Congressional and Legislative districting plan. Counties will begin
to develop plans to redistrict their Supervisory districts. Most of this activity will
culminate in 1982, in preparation for our General Statewide Elections in 1983. The
decisions that are made could determine the pattern of representation for the next
decade. It is our feeling that if the Voting Rights Act is not extended, many of the
jurisdictions will wait until the expiration of the requirement for pre-submission
before they take final action. There are now 117 Supervisory Districts in 45 of the
State's 82 Counties that are majority Black. More than one-third of these could be
lost by cleaver redistricting procedures. If there is no pre-clearance, it will be
impossible for private citizens to prevent this dilution of Black voting strength.

A similar situation exists with respect to potential re-registration of voters prob-
lems. Many Counties conducted re-registration following their last redistricting.
These activities were covered by the Voting Rights Act and subject to scrutiny. Such
oversight prevented many abuses from occurring. Should mass re-registrations be
ordered by the state of local governments after the expiration of Section 5, there
would be numerous Black citizens who would end up being deprived of their right to
vote. The Legislature has played with proposals governing re-registration, but has
been kept from enacting any scrandalously discriminatory law by the deterrent
effect of Section 5 of the Voting Rights Act.

Illiteracy and the failure to provide for honest assistance to illiterates remains one
of the primary barriers to effective access to the political process. -Mississippi has no
law governing the right to voting assistance for illiterates. There has been Court
action designed to protect the right to a relatively secret ballot, but it remains
largely unenforced. We receive complaints, every election, of people being directed
to use the services of certain designated assisters. This is often an intimidating
factor, particularly if the voter feels uncomfortable with the designated person who.
assists them. In poll watching, I once closely observed this practice and found
significant differences in the vote patterns on the machines manned by a Black"assister" and the machines manned by a White "assister", although there was no
siginficant difference in the racial composition of those entering the different voting
booths. As late as this year we have had complaints about local polling officials
denying the right of an illiterate person to take the person of his choice into the
booth to assist in balloting. Since the last extension of the Voting Rights Act in 1975
we have had instances of poll watchers being restricted from informing voters of
their rights to select the "assister" of their choice. During the last major election we
had a report of officials listening to the procedure going on behind the curtain and
lodging challenges to the votes of Black people who were allegedly improperly
assisted by persons of their own choice. Those votes never counted. Should sections
of the Voting Rights Act be allowed to expire, or mutalated as the Hyde bill, local
officials will feel more free to take liberties with the procedures for assisting
illiterates. The State might even pass a law that significantly infringes on the right
of illiterates to cast a secret ballot free from intimidation.

In the over two hundred pages of State law governing elections and the hundreds
of different officials involved in administering those laws there is room for a wide
variety of practices to preserve the vestiges of the old racial order.-The removal of
the protections of the Voting Rights Act would increase the probability that new
practices would arise to become additional barriers to Black participation in the
political process. Additional barriers exist now:

The requirement to vote for multiple candidates in city elections works to prevent
Black people sharing elective office with Whites on City Councils.

There is a requirement that ballots contain an extra blank s-ace and box under
each set of candidates for an office (unused except in the case of the death of a
candidate) that often confuses less experienced voters and often is used to disqualify
ballots marked in that space by such voters.

Annexations have been used to build up the White percentage in several cities,
diluting Black votes.
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Black subdivisions have been excluded from city boundaries in several cities with -
the effect of maintaining White majorities in those cities.

The requirement of registration at both County and City offices often makes it
difficult for poor and working people to gain access to both electoral processes.

Absentee balloting has historically been used to increase White voting strength.
Recently Black people have become more sophsticated in the use of absentee ballots
and have run into local practices that restrict their use. This year there was a
proposal in the state Legislature to restrict the use of absentee ballots by-the infirm
and disabled, a proposal which would have had a discriminatory effect.

Registration and voting procedures do not comply with Section 504 of the Reha-
bilitation Act, denying access to the vote to handicapped persons.

We hava a long and painful history of racial exclusion from the political process
Progress to overcome that history has been slow. We are seeing a resurgence of
Klan activity and other signs of potential reversion to that past history. We are
loathe to trust our fate to a legislature that has only been desegregated for two
years and has a long way to go before it achievies the status of being a unitary non-
racial system. The potential of placing our fate in the hands of local governments,
with their history, is even more frightening. We must have the Voting Rights Act
extended in its current form, leaving intact some protections for Black Mississippi-
ans.

Mr. EDWARDS. Thank you, Mr. Barber and Dr. Henry, for very
impressive testimony.

Without objection, both statements will be printed in the record
in full.

Mr. EDWARDS. I recognize the gentleman from Illinois, Mr. Hyde.
Mr. HYDE. Thank you, Mr. Chairman.
I compliment both of these gentlemen on excellent statements.
I don't however, think the use of the word "mutilate" is helpful.
Mr. BARBER. Sorry, sir.
Mr. HYDE. We all do that with the jurors and get them inflamed.

But I am not trying to mutilate anything. I am trying to save
something. The alternative to a middle ground is either the Rodino
10 years or zero over on the other side. That is what we are faced
with, and I am casting around to try and find a middle ground that
may or may not fly.

I don't know. I am not satisfied with what I have come up with.
Maybe a better bail-out provision is the way to go. But all or
nothing at all may end up with nothing at all. I just want you to
know that I am not seeking to mutilate anything. There may be
some surgery necessary to save the patient, because there could be
a terminal illness in the other body. I would just like to get that
idea across.

The easiest thing in the world for me to do is to sit back and say
"right," you know, and send it over there with 10 years and watch
it sink, because that is a distinct possibility. So I would like you to
know my motives are not a conspiracy with the forces of evil to
mutilate anything. I don't want to mutilate anything. I want to
save something. So I hope I have made my point.

Mr. BARBER. In order to get here, we took an airplane. In order
to get to the airplane you go through a preclearance. It is one of
those little boxes you walk through to see whether you have got
something in your pocket. It is relatively unobtrusive. It seems
somehow, when it first came, I was kind of offended. I am a law-
abiding citizen.

Mr. HYDE. So was Senator Hartke. He didn't like it either.
Mr. BARBER. One day my 10-year-old boy had a toy cap pistol in a

valise and they confiscated it. There was no question of intent.
There was, no-I did not even feel that there was a questioning of
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my integrity as a citizen. I think that preclearance devices that are
nonobtrusive or relatively nonintrusive are absolutely essential in
a variety of things in our society to insure that we have full law
abiding safety and protections for our citizens.

Mr. HYDE. The problem is that those screening devices are in
Seattle, in Boston, and in Hawaii and all kinds of places. That is
the problem. Yes; they are not burdensome. Using the mails isn't a
burden. But there is a stigma attached to a certain geographical
area having a different standard apply. Maybe the perpetuation is
justified. That is what we are holding these hearings for.

Mr. BARBER. No one has ever hijacked an airplane from the
Jackson Airport, OK? But the mechanism is still there. It may
have prevented hijackings, and it is good. In the same way that
preclearance is a tremendously important deterrent to people who
would return us to the old days, to the pre-voting rights days in
many ways.

I think that is the point both of us have tried very clearly to
make, that there are still vestiges of the old order remaining, and
in other areas of civil rights, we have said that only when those
vestiges are gone shall we lift the requirements, only when the
vestiges are gone shall we proclaim it a unitary nonracial system.

Mr. HYDE. You understand the proposal I have offered does not
eliminate the preclearance. It eliminates it as an automatic re-
quirement from certain geographical areas, but if an isolated in-
stance of voting rights abuse occurs, then section 3(c) can impose
preclearance.

Under my proposal, if a pattern or practice, which means more
than one, then mandatory preclearance for 4 years, 5 years. It is
optional. So we are not eliminating preclearance. We are eliminat-
ing the present automatic preclearance, and I assume that is what
you are referring to when you say that.

Mr. BARBER. I don't wish to argue with the gentleman.
Mr. HYDE. It is not an argument. I don't want you to misstate my

position, which does not involve the elimination of preclearance. It
is to use the courts to impose it on a case-by-case basiS.

Mr. BARBER. I think that regardless of the intentions-and I
think your intentions are honorable-I am sure the effect would be
to. eliminate preclearance in the vast majority of the now covered
jurisdictions. And proving before Judge Cox in Jackson, Miss., that
the State of Mississippi has a pattern and practice and should have
it reimposed is going to be very difficult.

Mr. HYDE. Is that a Federal judge?
Mr. BARBER. Yes sir, and he ain t--
Mr. HYDE. He is on for life, isn't he? See, and when you get these

judicial activists who want to run everything, and they are for life,
you have got a problem, right?

Mr. BARBER. We have a problem-we have had a problem with
him and his courtroom with its picture of slavery and so on in it,
for years.

Mr. HYDE. Well, OK, thank you.
Mr. EDWARDS. The gentleman from Wisconsin, Mr. Sensenbren-

ner.
Mr. SENSENBRENNER. Yes.
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Mr. Barber, as you may know, I support the extension of the
section 5 preclearance provisions. I have been sitting through these
hearings, and very frankly, I am getting more and more puzzled as
time goes on about some of the election laws that are allegedly
discriminatory on their face. One thing in your statement sticks
out like a sore thumb. That is that there is a requirement that
ballots contain an extra blank space and box under each set of
candidates for an office. In Wisconsin, we have got that on every
ballot that appears for every election, simply because it is a consti-
tutional right of a voter to write in a candidate if he or she is
displeased with the names that appear on the ballot.

Dr. HENRY. But you see, in Mississippi, that is illegal.
Mr. BARBER. It is illegal to write in anybody. You cannot use that

box except in time of death when somebody has been nominated-
if somebody dies within 10 days, it is the only time you can write
in. It is so infrequently used as to be not useful. We have such a
large number of people, especially where you have to vote for
multiple candidates. If you have to vote for 5, and there are 7
boxes, 1 of which is blank, or 11 boxes, 1 of which is blank, that
doesn't have a name by it, people get confused.

We have had people throw out the entire ballot because someone
put a check by that blank space inadvertently. And on some occa-
sions, there have been enough of those so-called mismarked ballots
where the local canvas people could not determine the intent of the
voter, to throw those ballots out and it determined the outcome of
the election.

It is a problem because our State law does not allow write-in
ballots.

Mr. SENSENBRENNER. It would have been more helpful-had you
put that explanation in your statement.

Mr. BARBER. I am sorry.
Mr. SENSENBRENNER. Because I think Mississippi probably is

unique in prohibiting write-ins. When I lived in California, write-
ins were allowed. I think they still are.

Mr. HYDE. Would the gentleman yield?
Mr. SENSENBRENNER. I yield to the gentleman from Illinois.
Mr. HYDE. I might advise you that in Chicago there is a proceed-

ing called short penciling. There was a fellow named "Short
Pencil" Lewis, who was known for concealing a bit of lead in his
thumbnail and he would just mutilate those ballots as they would
come through. There would be actions and circles and bullseyes,
and, of course, all get thrown out.

It is called short penciling and it used to be practiced in Chicago
before they got the machine.

We, I dare say, could learn from Mississippi and we could teach
Mississippi a few things about how to abuse people's voting rights.

Mr. BARBER. I think we have enough--
Mr. HYDE. We will agree.
[Laughter.]
Mr. SENSENBRENNER. I yield back the balance of my time, Mr.

Chairman.
Mr. EDWARDS. Well, certainly the gentleman from Illinois, Mr.

Hyde, has been very helpful in all these hearings, and his bill, his
intention in this bill is to assist us down the road in getting a bill
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through. I have no argument with him, although I disagree with
my good friend, Mr. Hyde, on this issue, because I think it is
imperative that the House of Representatives, that has long been
the legislative body that has written these various civil rights bills
first, have an overwhelming vote, both Republican and Democrat,
in fgvor of the bill as it is written.

The time to compromise is not in advance. If it is necessary to
have a compromise somewhere down the road, let's talk about it at
a later date. I don't think it is going to be necessary, if we have a
two-thirds vote in the House, or something like that. I think we are
very likely to get it.

Dr. HENRY. You see, when you go to the negotiating table with
your fallback positions as your primary position, you are likely not
to get that.

Mr. EDWARDS. Well, that happens to be my personal view. I
think it would be such a signal, not only to the people of America,
but to the people of the rest of the world, if the Voting Rights Act
is diluted in any way that it-could approach a national catastrophe.
That is how serious I think the retreat would be. And I hope that
these extended hearings in different parts of the country and here
will impress the Members of Congress on both sides of the aisle
into that view, and I think it is very likely to happen, because we
have very splendid witnesses.

I am always impressed with the use of reregistration and purg-
ing as a means of denying the right to vote. That has been done in
California off and on, too, and especially double registration. I
believe it is the State of Wisconsin, Mr. Sensenbrenner, that regis-
tration is not required. Or, do you have the same day registration,
is that correct?

Mr. SENSENBRENNER. If the gentleman will yield, in Wisconsin
we have same day registration at the polls. I think that is an awful
law, because somebody can go in with a -fraudulent registration,
and that vote is cast on the same voting machine and placed in the
same ballot box as the people who are legitimately entitled to vote.

But in the rural areas of Wisconsin, we don't have registration at
all. Part of the reason for that is that we don't register by party in
Wisconsin. We get four ballots when we vote in the primary and
decide which one to vote on in the privacy of the voting booth.
Sometimes it is very tempting for me to pick up that Democratic
ballot.

Mr. EDWARDS. Well, that is awfully good news.
Mr. SENSENBRENNER. If the gentleman will yield further, I don't

think "good" in your eyes.
Mr. EDWARDS. I have no further questions.
Counsel?
Mr. HYDE. Would the gentleman yield to me just for a second?
Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. I want to say that the hearings I think are most

productive and most useful. I would say as of now, I have not heard
anything that would make me want to advance my own legislation.
AllI have heard is the need to continue. I am impressed by it, I
want you to know.

My legislation is a document for discussion, to get people think-
ing down the line and not suddenly confronted with an emergency
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situation. It may be that my mind will be changed by other wit-
nesses. There haven't been a lot of witnesses on the other side of
the issue.

But I have not got a closed mind and my legislation and other
legislation I am going to propose to simplify the bail-out, are to get
people thinking about options and alternatives if we reach that
position. It may well be that I won't even offer my legislation in
the form of an amendment, I don't know. I am not advocating any
position now, but one of listening carefully to what the testimony
is.
- I share' the misgivings of the chairman, that any retrogression in
voting rights would be a terrible signal to send anybody and every-
body. I resist that. So I just want my position-I am not sating
negotiate now. Maybe we send them over the best, toughest )ill
possible. But you have to have those people -thinking in terms of
something rather than nothing. That is really all I am doing. But
enough of this introspection.

Thank you, Mr. Chairman.
Mr. EDWARDS. I thank the gentleman.
Ms. Davis.
Ms. DAVIs. Thank you, Mr. Chairman.
Dr. Henry, you noted at page 3 of your testimony that black and

white attitudes in Mississippi have improved significantly. Many
witnesses have appeared before this committee indicating that fail-
ure to extend section 5 of the Voting Rights Act will result in a
return to the "bad old days." I wonder if you can explain why you
share that view?

Dr. HENRY. Yes. The attitudinal posture of Mississippi today in
many ways is a reflection of legislation that has come down that is
sort of like a traffic light. I don't like to stop at traffic lights all the
time, but the law says you must. As a result of that, you get
accustomed to doing it, and it does not offend you so much.

So the kind of responses that blacks and whites make to each
other, the kinds of assistance that they are to each other, and the
number of real intimacies that exist between whites and blacks in
the State have become possible because of the umbrella under
which we have given people to stand to say it is all right to do it.

The Voting Rights Act is such a shelter, the Public Accommoda-
tions Act is such a shelter. Perhaps the action that has given us
more of a reason, and more of a push toward becoming responsive
to each other has really been the Office of Economic Opportunity
Act that spun from Head Start. What you did with Head Start, you
had to have a committee of blacks and whites in each community
before the project got funded, and you were not able to do it all
black, you were not able to do it all white, unless you could prove
that one or the other of the racial groups refused to cooperate.

So the excuse of financing involved gave many whites an oppor-
tunity to sit down with their black brothers and sisters, and out of
necessity, learn that each one of them put on their pants one leg at
a time, just like everybody else. There is no basic difference be-
tween folks.

Finally, you got around to the situation where the black folks
were saying to the white folks and white folks were saying to the
black folks, "If we had known you all is like you is, ve would have
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been liking you all a long time ago." And the necessity of the law,
the necessity of circumstances making it germane that you sit
down together, and of course, this is what the Voting Rights Act
has played a major role in, is giving the people the excuse that
they need, without being vilified by their peers, for having a rela-
tionship and an association with blacks.

Ms. DAVIS. Excuse me, but haven't they been in the habit of
feeling comfortable sufficiently long enough so that it is no
longer--

Dr. HENRY. No, you are talking about a master-, vant relation-
ship that existed prior to the 1965 Voting Rights Ac, I think what
we are talking about, we have had, you know, racial segregation by
law for better than 200 years in our country. We have only had
integration around 25 or 30. I think that measuring the time we
have had integration, as opposed to the time that we have a law of
segregation, we have not given integration a long enough time to
work at all.

Ms. DAvis. Thank you.
Mr. Barber, at page 3 of your testimony you indicated that you

discovered in your precinct instances of white persons who no
longer live in that precinct and are still voting. I wonder if you can
indicate to the committee what will be done about this and who
has the authority to provide relief in this instance?

Mr. BARBER. The people who control the voting rolls are basically
white. We can challenge ballots as poll watchers for black candi-
dates, and be able to prevent the casting of the vote on that
particular day. That has not led to the circuit clerk or the election
commission permanently removing or changing the registration of
those people who were challenged. It has simply removed that
ballot for that day. Unless we are there every time, those people
can still come back and vote again, even though they have been
challenged once.

The officials have the duty and have the responsibility to do
something about it, and have not. Although we have been speaking
with them, using this practice in the polling places, duly making
note of the fact that it exists, no one has taken any action who is
an official in power.

Dr. HENRY. Let me elaborate on that just a moment with regard
to the experience that I just mentioned regarding Mr. Hicks in my
town. One of the proofs that he is using for the vote not being
accurate has to do with a number of whites who have now moved
away from the city into the ,-uburban area. And blacks who were
poll watchers at the polls who observed them coming in voting in
the city election, and of course, these names have been turned over
to the Voting Rights Section of the Justice Department here in
terms of trying to make the best case we can for the declaration
that this particular vote be carried over.

But that is exactly what you are talking about. If you live in the
city, or if you live wherever you live, the chance of you coming
back to where you once lived, although you no longer live in that
precinct, particularly if you are white, your voting opportunity is
permitted and really not seriously questioned by those who operate
municipal or county elections.

Mr. EDWARDS. Mr. Boyd.

83-679 0 - 52 - 32 (pt.1)
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Mr. BOYD. Thank you, Mr. Chairman.
Mr. Barber, your statement indicates that you are a registered

lobbyist in Mississippi?
Mr. BARBER. That is correct.
Mr. BOYD. For what organization do you lobby?
Mr. BARBER. I work for the Children's Defense Fund currently,

for the last 4 years. And before that, with the Delta Ministry, and I
have lobbied for a wide variety of issues concerning poor people,
disenfranchised people, oppressed people.

Mr. BOYD. You also mention in your statement the presence of
the resurgence of the Klan in the South as proof of the continuing
attitude of racial discrimination; is that correct?

Mr. BARBER. Yes, I did. We have had the Klan soliciting money
outside a Jewish delicatessen in their white robes. We have had a
Klan candidate for the Fourth Congressional District, which elec-
tion is next month.

Dr. HENRY. Klan march downtown in Jackson.
Mr. BARBER. We had a 68-year-old black man who was driving

through a white neighborhood pause in front of a funny looking
house that had Klan and Nazi flags flying side by side, and he got
shot at by four people. I would say that that is a resurgence.

Mr. BOYD. Would you say it is fair to indicate that the Klan is
active elsewhere, recent Federal arrests of the Imperial Wizard in
Delaware I think, and also the Imperial Wizard of Maryland; is
that correct?

Mr. BARBER. That is what we read in the newspapers, yes.
Dr. HENRY. But that makes Klan activity in Mississippi no less

prevalent.
Mr. BARBER. The history of the approval of such activities offi-

cially, historically in Mississippi, makes it very scary for us, that if
certain restrictions are lifted, that the result will be very different
in Mississippi than it will be in Maryland with the Klan activity.

Mr. BOYD. Why would that be?
Mr. BARBER. There was official sanction, historically, for Klan

and Klan-type activities historically in Mississippi.
Mr. BOYD. And in Maryland?
Dr. HENRY. I don't know if you have had State legislature fund-

ing the White Sovereignty Commission which is a segregation
watchdog for the State?

Mr. BOYD. I don't know, I can't answer that.
Mr. BARBER. I think our particular history makes the resurgence

of the Klan more scary in a State with as much-with the kind of
history of intimidation that we have had.

Mr. BOYD. Thank you.
Mr. EDWARDS. Dr. Henry, your testimony is that there is still

intimidation going on in Mississippi insofar as black Mississippi-
ans' voting privileges; is that correct?

Dr. HENRY. Yes, sir.
Mr. EDWARDS. Are there other signals that this intimidation will

continue in the future, and will intensify if the Voting Rights Act
is not extended?

Dr. HENRY. Yes, from my point of view, and from an overall
observation of why intimidation, as bad as it is, is as minimal as it
is at this point. If it were not for the Voting Rights Act, it would be
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monumental, and the number of people and kind of intimidations
people receive would have definitely grown I think.

I had the experience of talking with a young black fellow who
ran for public office in my hometown. Of course, I live in the rural
area of Mississippi, I live in the Mississippi Delta where the planta-
tion system still prevails, where a number of blacks still work on
plantations owned by whites. And the number of instances where
blacks complain about the plantation owner saying, "I want you to
vote this way. I don't want you to vote tomorrow because the vote
might not turn out in our favor."

The blacks are told that unless you vote a certain way, I can find
out how you voted. I don't think they can, but as long as there is
this fear in the minds of people, that unless they are doing exactly
what plantation owner says to do, that they are in some kind of
difficulty, some kind of trouble. So whether the threat is real or
not, as long as you believe it, it has the psychological effect of
being real.

Mr. EDWARDS. Mr. Barber, what will be the signals from Missis-
sippi, someday, that it is time to not extend the Voting Rights Act?
How will we know when that time has come?

Mr. BARBER. You people knew how to ask to get witnesses to
come forward today. If these same people, or people like us come
forward today and say it is time, then you will know it is time.
When we come together, you know.

I don't know how to judge that yet, because the time hasn't
come. I just see too much, still the undercurrent of racial decision-
making in a variety of public bodies that I monitor as part of my
job. When it changes, I think I am bright enough to notice it. I will

e glad to come and testify then that it is real.
Dr. HENRY. My head is set in a posture that suggests to me I

would like to see the Voting Rights Act made as permanent as the
13th amendment to the Constitution that freed me from slavery. I
don't want them to ever be able to do it no more. I would hope that
the crime of denial of the right to vote somehow penetrates the
thinking in America's mind that it is just as reprehensible as the
crime of slavery.

Mr. EDWARDS. Thank you very much.
Are there further questions?
Your testimony has been very valuable. I thank you both.
The next witnesses will constitute a panel presentation. Frank

Parker represents the Lawyers' Committee for Civil Rights Under
Law, in Washingfon, D.C.; Fred Banks is a State representative
from Jackson, Miss.; and Bennie Thompson is a supervisor in
Hinds County, Miss.

TESTIMONY OF FRANK PARKER, LAWYERS' COMMITTEE FOR
CIVIL RIGHTS UNDER LAW, WASHINGTON, D.C., ACCOMPA-
NIED BY FRED BANKS, STATE REPRESENTATIVE, JACKSON,
MISS;, AND BENNIE THOMPSON, SUPERVISOR, HINDS
COUNTY, MISS.
Mr. PARKER. Thank you, Mr. Chairman.
Mr. EDWARDS. Gentlemen, we welcome all three of you. Without

objection, all of your statements will be printed in full in the
record.
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I believe the first witness to testify will be Mr. Frank Parker.
You may proceed. I

Mr. PARKER. Thank you, Mr. Chairman.
I am very happy to be here today in the company of this very

distinguished panel. On my extreme left is State Representative
Fred L. Banks, who is an attorney in Jackson. Mr. Banks is chair-
person of the Mississippi State Black Caucus, also president of the
Jackson branch of the NAACP.

Mr. Bennie Thompson is supervisor for district II in Hinds
County, Miss., and former mayor of the town of Bolton, Miss., in
Hinds County.

I ad- director of the voting rights project of the Lawyers' Com-
mittee on Civil Rights Under Law, a project established to help
protect the rights of minority citizens secured by the Voting Rights
Act, and to help insure that the Voting Rights Act is effectively
enforced. For the past 12 years, I was a staff attorney and then
chief counsel of the Lawyers' Committee, Jackson, Miss., office, and
I have been involved in more than 30 voting rights cases both in
Mississippi and in the district court for the District of Columbia,
some of which are still going on.

Sixteen years after the passage of the Voting Rights Act of 1965,
its goal of fair and effective participation for all citizens in the
electoral process remains unfulfilled in many parts of the South,
and especially in Mississippi. Efforts to discriminate against black
voters have not abated and the desire to cancel out black voting
strength still exists.

Nationally, 66.5 percent of all discriminatory election law
changes blocked under section 5 have been objected to since 1975,
when the act was last extended by Congress. Similarly, in Missis-
sippi, more discriminatory election law changes have been objected
to since 1975 than in the previous 10-year period.

The temporary provisions of the Voting Rights Act should be
extended, not to punish the South for past wrongs, but to protect
minority voters from present discrimination. Just 2 weeks ago, on
May 14, a three-judge district court in Mississippi found that the
city of Indianola had violated the Voting Rights Act by engaging in
a series of annexations of predominantly white areas in 1965, 1966,
1967, and 1968 which reduced black voting strength by more than
30 percent-all of these changes were made without section 5 pre-
clearance, and the violations affected the results of three municipal
elections held since 1964.

Mr. EDWARDS. Who brought that, Mr. Parker?
Mr. PARKER. This was brought by the president of the Sunflower

County branch of the NAACP and 13 voters of the city of India-
nola, not the Justice Department.

Mr. EDWARDS. Why didn't the Justice Department bring the suit?
Mr. PARKER. Mr. Chairman, I don't know.
While these annexations were occurring, the majority white city

council also refused requests to annex several adjacent, predomi-
nantly black subdivisions containing more than 3,500 persons.
These subdivisions have received city water and sewer services and
city fire protection, but their inhabitants have been excluded from
participation in city elections. Also, during this same period, much
of the housing occupied by poor blacks within the city was con-
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damned, forcing black city residents to seek adequate housing out-
side the city.

These violations, held to be violations 2 weeks ago, have had the
apparent purpose and clear effect of perpetuating majority white
city government in a major community in the Mississippi Delta, an
area of Mississippi which is heavily black in population. As a result
of these annexations, blacks constitute only 48 percent of Indiano-
la's registered voters, and only one black has been elected to the
seven-member city board of aldermen.

Mr. Chairman, in the short time I have been given to complete
my testimony, it is impossible for me to describe in detail, or at all,
the 40 objections which have been made to election law changes in
Mississippi since the Voting Rights Act was last extended by Con-
gress in 1975. We have prepared a report entitled "Voting In
Mississippi: A Right Still Denied."

This report is over 100 pages long. I would like to ask that this
report be made part of the hearing record. It is an analysis of
Federal court decisions and section 5 objections by the Justice
Department in Mississippi, with special emphasis on the period
1975 to the present, and it describes the current Voting Rights Act
violations that are still going on in the State of Mississippi, and
which represent a continuation of the efforts of State and local
officials to deny black people the opportunity to elect candidates of
their choice.

Mr. EDWARDS. Without objection, the referred-to document will
be made a part of the record.

Mr. PARKER. Let me just briefly describe some of the most egre-
gious violations which are still occurring in Mississippi, and these
relate specifically to county redistricting. I brought some maps
with me, Mr. Chairman, to indicate to you the kinds of violations
of the Voting Rights Act and constitutional rights of black people
which are still going on in the State.

This first map represents the redistricting plan for Hinds
County,-Miss., which was submitted to a district court in 1975 and
approved by the district court. Hinds County is the most populous
county in the State, and is the site of the Jackson State Capitol.
Jackson is the area which is in the eastern part of the county. The
heaviest black population concentration in Hinds County is the
shaded area on the right hand side of the map. Sixty-nine percent
of all black people who live in Hinds County live in this shaded
area which is a boot-shaped area in the central city of Jackson.

A 1975 county redistricting plan provided for five districts which
spanned the county in long, odd-shaped corridors which sliced up
the black population concentration in Jackson among all five dis-
tricts, thereby depriving black people in Hinds County, who consti-
tuted 40 percent, and now 45 percent of the county population, of
any opportunity to elect county officials of their choice. This is a
discriminatory redistricting scheme which was commenced in 1969,
which went on through 1975 and was not overcome until the court
of appeals of the fifth circuit struck it down in 1977.

I might point out that the objection to a similar scheme in 1971
by the Attorney General's of ice was ignored by Hinds County
officials, and the 1971 county elections were held under a scheme
which is very similar to this.
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The next map is the 1978 county redistricting plan for Warren
County, Miss. Prior to redistricting, Warren County had three com-
pact, regularly shaped districts, all located within the corporate
limits of the city of Vicksburg. That is this area right here. District
I is the northern part of the county, district V is the southern part
of the county, and II, III, and IV, all were located in Vicksburg,
which is in the western portion of the county. This is the Vicks-
burg area, right here.

All three of these districts are majority black, II, III, and IV. The
1978 county redistricting plan involved bringing all of the districts
from the rural county area, like spokes of a wheel, into the central
city of Vicksburg, and districts which are some of the most segre-
gated districts I have ever seen in the State of Mississippi.

We call district IV, it looks like a prehistoric dinosaur, tyranno-
saurus rex. Here is its head, the small forepaws, and here are the
feet and the tail. These were the shapes of the districts in Warren
County, and .these are the shapes of the districts within the city of
Vicksburg.

The next map shows the effect on black voting strength, the
areas of black population concentration in Vicksburg shaded in
yellow. The map shows that the boundaries of these districts, and
especially tyrannosaurus, which comes into Vicksburg in the ex-
treme southwest corner and ends up in the extreme northwest
corner, sliced up this black population concentration among four of
the five districts, thereby denying black voters an opportunity to
elect candidates of their choice.

Mr. EDWARDS. While this redistricting was going on, was there-
any public or quiet discussion that people were cognizant of the
fact that this was being done with that type of discrimination in
mind?

Mr. PARKER. Yes, this was well known and publicized in the
State, and in fact, the officials of Warren County filed this plan in
the district court for the District of Columbia. They bypassed Attor-
ney General preclearance and filed this plan in the district court
for the District of Columbia and asked the district court of, the
District of Columbia to approve this plan.

They rendered a declaratory judgment under section 5 that the
plan was racially discriminatory in purpose and effect. Of course,
they denied the relief requested, and specifically found that the
county officials had failed to offer any justification for the discrimi-
nation of black voting strength for the grossly irregular boundaries
in the city of Vicksburg which fragmented black areas.

Of course, the county officials appealed to the Supreme Court,
and the Supreme Court summarily affirmed. These county redis-
tricting schemes are typical of the kind of racial jerrymandering of
county district lines which began in 1969 in Mississippi, and which
are still continuing today. They clearly indicate that the Voting
Rights Act protection provided by the Voting Rights Act, particu-
larly the administrative preclearance provisions, which are the
heart of the act's enforcement provisions, are still needed to protect
black people in Mississippi from unlawful dilution of their voting
strength.

No proposed amendment or remedy which deprives the act of its
administrative preclearance provisions can possibly provide the
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protections which are available today. Any proposal which is pre-
mised on litigation will be totally ineffective because litigation has
proven to be most effective in combating widespread discrimination
in voting.

Even today, voting rights suits are unusually onerous to prepare
and are characterized by extreme delays. Relief can be denied for
years.

The State legislature's latest reapportionment case, for example,
went on for 14 years before any relief was provided. It was the
longest running legislative reapportionment case in the history of
American jurisprudence.

The Warren County and Hinds County redistricting cases went
on for 8 years before any effective relief was provided, requiring
thousands of hours of preparation for trial and various hearings,
and tens of thousands of dollars of expenditures, for the private
parties and their attorneys to obtain relief. These are only three
examples to show that case by case litigation is still inadequate.

Furthermore, present provisions of section 5, which require pre-
clearance either with the Attorney General or D.C. district court
should be retained. There are a number of instances in which local
district courts in Mississippi of unlawfully and erroneously pre-
cleared election law changes which were irrationally discriminato-
ry and failed to meet the nondiscrimination standards of section 5.

To take preclearance authority away from the District of Colum-
bia and to put it in the hands of local district courts, the facts as
cited in my testimony show, would deny black voters in Mississippi
protections which are currently provided. If the Voting Rights Act
is repealed and section 5 is permitted to expire then each of the
discriminatory election law changes which I described in my testi-
mony and which are described in our report, would be permitted to
go into effect. The kind of racial jerrymandering of county supervi-
sors, district lines which these maps show dramatically, would be
permitted to go into effect.

The chairman of the Political Sciences Department of the Missis-
sippi State University, Prof. Howard Ball, has prepared a report
which includes a survey of local officials. Dr. Ball reports in his
report, which I have provided to the committee staff, that the local
officials are determined that if section 5 is allowed to lapse, that
these discriminatory changes will be permitted to go into effect.

Thank you, Mr. Chairman.
Mr. EDWARDS. Thank you, Mr. Parker.

PREPARED STATEMENT OF FRANK R. PARKER, DIRECTOR, VOTING RIGHTS PROJECT,
LAWYERS' COMMITrEE FOR CIVIL RIGHTS UNDER LAW, WASHINGTON, D.C.

I am Director of the Voting Rights Project of the Lawyers' Committee for Civil
Rights Under Law, a project established to help protect the rights of minority
citizens secured by the Voting Rights Act, and to help insure that the Voting Rights
Act is effectively enforced. For the past 12 years, I was a Staff Attorney and then
Chief Counsel of the Lawyers' Committee's Jackson, Mississippi Office, and I have
been involved in more than 30 voting rights cases both in Mississippi and in the
District Court for the District of Columbia, some of which are still going on.

Sixteen years after the passage of the Voting Rights Act of 1965, its goal of fair
and effective participation for all citizens in the electoral process remains unful-
filled in many parts of the South, and especially in Mississippi. Analyses of court
decisions and § 5 objections by the Attorney General show that efforts to discrimi-
nate against minority voters have not abated, and that the desire to cancel out
minority voting strength still exists. Nationally, 66.5 percent of all discriminatory
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election law changes blocked under § 5 have been objected to since 1975, when the
Act was last extended by congress. Similarly, in Mississippi, more discriminatory
election law changes have been objectd to since 1975 than in the previous ten-year
period.

Most of these new discriminatory election law changes do not affect the right to
cast a ballot (although some do).

Rather, most of them are subtle devices which minimize and cancel out black
voting strength. As the Supreme Court said in a 1969 Mississippi case involving a
switch to at-arge elections, "The right to vote can be affected by a dilution of voting
power as well as by an absolute prohibition on casting a ballot. ' * * This type of
change could . . . nullify minority voters'] ability to elect the candidate of their
choice just as would prohibiting some of them from voting." Fairley v. Patterson,
decided sub noma. Allen v. State Bd. of Elections, 393 U.S. 544, 569 (1969).

Thus, voting become a futile exercise when the voting strength of minorities is
cancelled out by new discriminatory techniques which frustrate the purpose of the
Act.

The temporary provisions of the Voting Rights Act should be extended, not to
punish the South for past wrongs, but to protect minority voters from present
discrimination. Just two weeks ago, on May 14, a three-judge District Court in
Mississippi found that the City of Indianola had violated the Voting Rights Act by
enga ing in a series of annexations of predominantly white areas in 1965, 1966, 1967
and f968 which reduced black voting strength by more than 30 percent-all of these
changes were made without § 5 preclearance from the Attorney General or the
District Court for the District of Columbia. None of these annexations had been
submitted for § 5 preclearance, and the violations affected the results of three
municipal elections held since 1964.

While these annexations were occurring, the majority-white city council also
refused requests to annex several adjacent, predominantly black subdivisions con-
taining more than 3,500 persons. These subdivisions have received city water and
sewer services and city fire protection, but their inhabitants have been excluded
from participation in city elections. Also, during this same period, much of the
housing occupied by poor blacks within the city was condemned, forcing black city
residents to seek adequate housing outside the city.

These violations have had the apparent purpose and clear effect of perpetuating
majority-white city government in a major community in the Mississippi Delta,
which is heavily black in population. Today blacks constitute only 48 percent of
Indianola's registered voters, and only one black has been elected to the seven-
member city board of aldermen.

We have just completed an extensive investigation of Federal court decisions and
§ 5 objections in Mississippi, and this report describes in detail the extensive efforts
to maintain political white supremacy in Mississippi, with special emphasis on the
period 1975 to present. Mr. Chairman, I request that this report, Voting in Missis-
sippi: A Right Still Denied, be made part of this hearing record. Time restrictions
which have been imposed upon my testimony do not permit me to detail all the
violations of the voting rights of black Mississippians which have occurred since
1975, so I will attempt to summarize what we have found.
1975 violations

In 1975, the Mississippi Legislature enacted a racially discriminatory state legisla-
tive reapportionment plan under which a majority of both houses of the Mississippi
Legislature were to be elected in at-large voting from multi-member legislative
districts. This reapportionment plan cancelled out black voting strength by unneces-
sarily combining majority black counties with more populous majority white coun-
ties to create districtwide white voting majorities, and by creating countywide
districts which submerged concentrations of black voting strength large enough for
separate representation. Despite the fact that the Attorney General objected to the
implementaion of this plan under § 5 and in violation of the Supreme Court's rule
against multi-member districts in the court-ordered plans, the three-judge District
Court ordered the plan into effect anyway-with some modifications in a few
counties-for the 1975 legislative elections. This plan represented a continuation of
the Legislature's efforts-begun in 1966-to deny black voters effective representa-
tion in the Mississippi Legislature. Blacks-who may up 35 percent of the state's
population (1980 Census)-were denied an effective voice in state legislative affairs
until the 1979 elections when-because of the protections of § 5 and the requirement
of administrative preclearance with the Attorney General-the Mississippi Legisla-
ture finally was forced to implement a single-member districting plan, and 17 black
letuislators were elected.

Seven counties attempted to obtain § 5 preclearance of discriminatory changes
from district to at-large, countywide elections for members of the county school
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boards. Again, these submissions represented a continuation of efforts begun right
after the Voting Rights Act was passed to deprive black voters in majority black
supervisors' districts of an opportunity to elect county officials of their choice.

The all-white Board of Supervisors of Hinds County-in a county which was 39
percent black (1970 Census)-adopted, and the District Court in the county redis-
tricting case approved, a racially discriminatory county redistricting plan which
fragmented black population concentrations and denied black voters any opportuni-
ty to elect county officials of their choice. The bulk of the black population of Hinds
County-69 percent of the black population-is concentrated in a boot-shaped area
in central Jackson. Each district spanned the county in long, odd-shaped corridors
and sliced up this black population concentration among all five districts, denying
black voters a voting age population and registered voter majority in any of the five
districts. This plan went into effect for the 1975 county elections, all the black
candidates for county office were defeated, and the plan remained in effect until
held unconstitutional by the Court of Appeals for the Fifth Circuit in 1977. Kirksey
v. Board of Supervisors of Hinds County, 554 F. 2d 139 (5th Cir.) (en banc), cert.
denied, 434 U.S. 968 (1977).

The City of Grenada attempted to preclear a total of seven discriminatory munici-
pal annexations-originally implemented between 1965 and 1973 without Federal
preclearance-which added large numbers of white voters to the city's voter regis-
tration rolls to prevent the election of black city council members. At the same
time, the city denied repeated requests from black citizens to annex the Pine Hill
community, a contiguous, predominantly black community. As a result of these
discriminatory annexations, Pine Hill was surrounded on three sides by the city's
corporate limits, but its residents were denied the opportunity to participate in city
elections.

The Mississippi Legislature continued its efforts to manipulate the election laws
of the state by moving back the qualifying deadline for independent candidates-
most of whom since 1965 have been black-in an effort to deny black independents
an opportunity to run for office. The Attorney General found, in objecting to this
change, that indpendent candidates who originally had five months to collect signa-
tures on their qualifying petitions and file their other qualifying papers were given
less than two months to qualify to run for office. The 1976 statute was virtually
identical to a provision in a racially discriminatory 1966 law which was aimed at
preventing black candidates affiliated with the Mississippi Freedom Democratic
Party from running as independents, and which was blocked by a Supreme Court
decision and a § 5 objection finding racially discriminatory purpose and effect.

Two counties attempted to move polling places in three precincts to new locations
remote from concentrations of black voters, which had the effect of making it more
difficult for black voters, but easier for white voters, to get to the polls to vote.
1976 violations

In 1976, the Mississippi Legislature again enacted-and the Attorney General
again objected to-Mississippi s unique "open primary" bill which abolishes the
traditional system of political party primaries and establishes a majority vote/
runoff requirement to win elective office. In 1968, the bill's sponsor, Representative
Stone Barefield, stated that one of the purposes of the bill was to cut down the
changes of a "minority" candidate being elected. The state Senate debate in 1970
focused on whether or not the bill would "encourage Negro bloc voting" and wheth-
er it would "aid or thwart the power of minority groups." The chairman of the
Senate Elections Committee said at the time, "Talk about the bloc vote .. . under
present election laws, a minority candidate with a minority vote can come in and
win a general election."

The purpose of this legislation has always been to prevent the possiblity of black
independent candidates taking advantage of the opportunity presented by existing
law to win public office with less than a majority of the vote-a plurality-in cases
in which the white vote is split between white Democratic and Republican nominees
in the general election.

Twolarge cities-Jackson and Vicksburg-brought large numbers of white voters
into their city limits with the effect of preventing blacks-whose populations other-
wise would be approaching a majority-from electing city council members in at-
large voting. In Jackson, the Attorney General foundthat as the black percentage
of the total population continued to climb, the city in three successive annexations
annexed heavily white areas (1960-90 percent white, 1971-84.5 percent white, and
1976-74 percent white) which prevented the black population from becoming a
majority. Jackson elects its three-member city council on an at-large basis, and no
blacks have been elected since 1912, when the at-large scheme was adopted. Vicks-
burg-in response to the Attorney General's objection-agreed to abolish its at-large
voting system, and established a ward system for the election of its two city
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commissioners under which a black city commissioner-the first since Reconstruc-
tion-was elected in 1977. Jackson, on the other hand, not only refused to adopt a
ward plan to ameliorate the discriminatory impact of its annexations, but also has
defied the Attorney General's 1976 objection and has continued to permit voters in
the newly-annexed area to vote in city elections. Efforts to persuade the-Justice
Department to file suit to enforce the objection have failed, and as a result, black
candidates for Mayor and City Commissioner in the June 2, 1981 city election
probably will be defeated.

The City of Koscuisko, which was only 37 percent black (1970 Census), attempted
to dilute black voting strength by adopting a whole panoply of discriminatory
devices, including a switch from ward to at-large, citywide elections, a majority vote
requirement, and numbered posts.

Grenada County adopted a racially discriminatory county redistricting plan,
which split up the county's largest black population concentration in the western
part of the City of Grenada among four of the five districts, thus denying black
voters any opportunity to gain representation in county government.
1977 violations

In 1977, the State of Mississippi submitted-for the first time--a state statute
enacted in 1966 and amended in 1968 switching from district to at-large, countywide
election of county school board members in ten Mississippi counties. The Attorney
General found that each county to which the change applied had a substantial black
population, and that "blacks in these counties have been and may still be repressed
in their participation in the political process." As a result of this change, the school
boards of these counties, which implemented the changes, remained all-white,
except one. Two counties -did not comply with the statute, and blacks had been
elected in district voting.

The United States Supreme Court strongly condemned racial gerrymandering in a
District Court-ordered state legislative reapportionment plan which contained unex-
plained departures from neutral guidelines "which have the apparent effect of
scattering Negro voting concentrations among a number of white majority dis-
tricts," including the "adoption of irregularly shaped districts when alternative
plans exhibiting contiguity, compactness, and lower or acceptable population var-
iances were at hand." Connor v. Finch, 431 U.S. 404, 422 (1977).

The City of Lexington, in which whites comprise a majority of the voting age
population and registered voters, attempted to switch from ward to at-large,
citywide city elections.

Tunica County, in which a black Circuit Clerk was elected countywide in 1975,
attempted to abolish the post of county superintendent of education as an elective
position, and allow the superintendent to be appointed by the county school board.
Although the county school system was predominantly black, the five-member
county school board had ohly one black member. Tunica County's submission repre-
sented a continuation of efforts-begun in 1966 with the passage by the Mississippi
Legislature of a state statute prohibiting the election of county school superinten-
dents in -ten counties-to prevent the election of black county school superinten-
dents.

The Attorney General in 1977 also objected to a racially discriminatory plan for
re-registration of all the voters in Lee County, a redistricting plan in the City of
Canton which diluted black voting strength, and a municipal annexation in the
Town of Sidon which reduced the black population from 41 percent-to 33 percent.
1978 violations

In 1978, Warren County instituted a declaratory judgment action in the District
Court for the District of Columbia seeking § 5 approval of a racially gerrymandered
county redistricting plan. Warren County is 37 percent black (1980 Census), but
because of continuous gerrymandering of supervisors' district lines, blacks have
been prevented from electing any county officials since the Voting Rights Act was
enacted. Each of the five odd-shaped districts converged on Vicksburg-where the
black population of the county was concentrated-and split the black population up
among four of the five new districts. The District Court for the District of Columbia
refused to approve the new plan in 1979, holding that the county officials failed to
offer any justification for the diminution of black voting strength or the grossly
irregular proposed district boundaries in the City of Vicksburg which fragmented
black residential areas, and the Supreme Court summarily affirmed. Donnell v.United States, Civil No. 78-0392 (D.D.C. July 31, 1979), aff'd 444 U.S. 1059 (1980).

In the 1978 U.S. Senate race in which black candidate Charles Evers ran as an
independent candidate against two white Democratic and Republican nominees,
election officials in Hinds County (Jackson) changed the location of 30 polling places
several weeks before the general election, but did not announce or publicize the



497

changes until the afternoon before the election. Eleven of these polling places were
in predominantly black precincts where two-thirds of the black registered voters of
Jackson-Evers' primary political support-resided. These changes were not submit-
ted-as required by § 5-until a approximately three weeks before the election, and
the Attorney General's approval had not been obtained by election day. Election
officials refused to rescind these unprecleared changes, and litigation to enjoin them
was unsuccessful.

The Attorney General objected to a proposed county redistricting plan for Walth-
all County which split up a black population concentration formerly included in one
district.
1979 violations

In 1979, the Mississippi Legislature again enacted-and the Attorney General
again objected to-Mississippi's "open primary" law. The Attorney General deter-
mined that he was unable-as in past objections-to find that the changes effectuat-
ed by the "open primary" law would not lead to a retrogression of black political
participation in Mississippi, nor could he conclude that such a retrogression was not
intended.

The Mississippi Legislature enacted a statute which imposed harsh and unique
restrictions on the kinus and amount of assistance which could be given to voters,
such as illiterates, needing assistance in casting their ballots. The new law required
that anyone giving assistance must be a registered voter of that precinct, that one
person could not give assistance to more than five voters, and that the polling place
manager-most of whom are white-must be present while the assistance is given.
The statute would have had a racially discriminatory impact on assistance to
illiterate voters in Mississippi-most of whom are black. It would have denied older
black illiterate voters assistance from family members who live or are registered to
vote outside the precinct, and would have prevented black voters from receiving
assistance from poll watchers for black candidates-a common practice in Mississip-
pi-more than five times. The Attorney General objected to this statute, finding
that the new restrictions were "more restrictive than those of most other compara-
ble states and. ., we have received no explanation of why such restrictive rules are
necessary." The new statute would have undermined a 1977 ruling of the Mississip-
pi Supreme Court which liberalized the rules governing assistance to illiterates and
allowed unlimited assistance from any person of their choice, O'Neal v. Simpson,
350 So.2d 998 (Miss. 1977), and represents a continuation of state efforts to hamper
voting by illiterate black voters which were begun in 1966 when the state legisla-
ture completely repealed the state statute allowing assistance to illiterates.
1980 violations

In 1980, the Board of Trustees of the Louisville Municipal Separate School Dis-
trict, which functions as the countywide school board, submitted a racially discrimi-
natory majority vote requirement for the election of its members. Winston County is
39 percent black (1980 Census). The Attorney General found that the special appli-
cation of this majority vote requirement, unique in Mississippi, would have a racial-
ly discriminatory effect, since blacks were not in the majority in any of the five
supervisors' districts from which school board members were elected, voting in
Winston County was racially polarized, and no black person had ever been elected
or appointed to the school board, the county board of supervisors, or the Louisville
City Board of Aldermen.

The Attorney General also objected to a city redistricting plan for the City of
Batesville, which diluted black voting strength, and the incorporation of a new,
almost all-white community in Harrison County called Orange Grove. The Justice
Department investigation revealed that "racially invidious considerations played a
significant role both in the decision to create a new city and in determining which
areas and which people would be included within the proposed city"of Orange
Grove.

In Mississippi today there are also racially discriminatory voting practices and
procedures which are not presently covered by § 5 because they are not changes. Of
the 79 cities and towns with populations of 2,500 and over, half-39-elect members
of their municipal governing bodies under at-large election schemes in effect since
before 1964. Sixty-nine percent-27-have significant black populations, but these
at-large election systems continue to deny black voters any representation in munic-
ipal government (most of the remaining 12 are majority black). For example, in
Jackson, since at-large elections were adopted in 1912, no blacks have been elected
to any position on the City Council despite the fact that Jackson is 40 percent black.
These at-large election systems deny 130,000 black people-40 percent of the total
black population living in cities and towns over 2,500 in population-any opportuni-
ty to gain representation in city government. Mississippi also still requires a major-
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ity vote to win nomination in a party primary or to win a special election to fill a
vacancy in office, and prohibits single-shot voting, voting laws which have denied
black voters equal access to the political process.

The Supreme Dourt in City of Mobile v. Bolden has erected a difficult burden of
proof for minority voters challenging election practices such as these-which have a
demonstrably discriminatory effect-by requiring roof of racially discriminatory
intent to obtain relief under the Fourteenth and Fifteenth Amendments. The Act
should be amended to clarify the remedy available in § 2 to enable minority voters
to challenge election and voting procedures which are racially discriminatory in
purpose or result.

This continued pattern of persistent and widespread racial discrimination affect-
ing the right to vote in Mississippi since 1975 shows not only that the protections of
the Voting Rights Act still are needed, but also that any alternative proposal which
relies on litigation would be totally inadequate to provide an effective remedy.

The Administrative preclearance requirement of § 5 was premised on Congression-
al findings that litigation had proven ineffective in combatting widespread and
persistent discrimination in voting, South Carolina v. Katzenbach, 383 U.S. 301, 314
328 (1966), and that conclusion is still true today. Today voting rights lawsuits are
still unusually onerous to prepare, sometimes requiring thousands of hours of work
preparing for trial. My experience with Mississippi voting rights litigation has been
that it is exceedingly slow, and effective relief can be denied for years.

The Mississippi legislative reapportionment case challenging racially discrimina-
tory legislative districts, Connor v. Johnson (then Williams, Waller, Finch, and now
Winter), commenced in 1965, went on for fourteen years-including nine trips to the
Supreme Court-before effective relief finally was obtained in 1979. Thousands of
hours and thousands of dollars were expended before the plaintiffs obtained the
relief to which they were entitled. During this period, three statewide legislative
elections were held which unconstitutionally minimized and cancelled out black
voting strength, and the effects of these discriminatory elections can never be
undone.

The Hinds County redistricting case, Kirksey v. Board of Supervisors, started in
1971, went on for eight years before relief finally was obtained in 1979. During this
entire period, blacks-who make up 45 percent of the population-were totally
denied any representation in county government.

Warren County implemented its first racially gerrymandered county redistricting
plan-over the Attorney General's § 5 objection-in 1971, and litigation took eight
years before a nondiscriminatory county redistricting plan was finally ordered into
effect in Warren County. Also during this period, blacks-who make up 37 percent
of the county's population-were denied any representation in county government,
in direct violation of the Voting Rights Act.

These are only three examples of many cases which could be cited throughout the
South and Southwest to show that-even with the present protections of the Voting
Rights Act-case-by-case litigation is still inadequate and ineffective to remedy
voting rights denials.
- The present provisions of § 5 which require preclearance either with the Attorney

General or the District Court for the District of Columbia should be retained. There
are good reasons for limiting judicial preclearance to the District Court for the
District of Columbia, rather than with local District courts. First, this limitation is
necessary to preserve uniformity of decisions among the Federal judiciary. The
purposes of the Act would be severely undermined if the legal standards governing
§5preclearance applied in New York were different from those applied in Missis-
sippi. Second, there are instances in which Federal Judges in the South have
erroneously and unlawfully approved voting law changes which have failed to meet
§ 5 nondiscrimination requirements.

In the Connor case, the District Court ordered into effect for the 1967, 1971, and
1975 legislative elections, racially discriminatory multi-member districting plans
which diluted black voting strength and denied black voters legislative representa-
tion of their choice. In 1975, the District Court violated clear Supreme Court
precedent and unlawfully precleared a legislatively-enacted reapportionment plan
which failed to meet § 5 requirements. The Supreme Court reversed, Connor v.
Walter, 421 U.S. 656, rev'd, 396 F. Supp. 1308 (S.D. Miss. 1975) (three-judge court),
and when the plan was submitted to the Attorney General, a § 5 objection was
lodged. Then, when the District Court finally complied with Supreme Court instruc-
tions and ordered single-member districts, the Supreme Court found that the bound-
ay lines of the court-devised districts supported charges of impermissible racial
dilution. Connor v. Finch, 431 U.S. 407 (1977).

In Perkins v. Matthews, the District Court violated both the procedures and
requirements of § 5 and approved racially discriminatory changes from ward to at-
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large elections in municipal boundaries which increased the number of white voters
and polling place locations in the City of Canton, Mississippi. 301 F. Supp. 565 (S.D.
Miss. 1969) (three-judge court), rev'd 400 U.S. 410 (1971).

In the Kirksey case, the District Court in 1969 and 1975 approved plans devised by
the Hinds County Board of Supervisors which unnecessarily fragmented black
voting strength and denied black voters their constitutional rights.

In the Warren County redistricting litigation, the District Court in 1975 exceeded
its jurisdiction and approved a county redistricting plan which split up black voting
strength in Vicksburg, and totally excluded any opportunity for black representa-
tion in county government. See United States v. Board of Supervisors of Warren
County, 429 U.S. 642 (1977).

One of the most difficult problems of voting rights litigation in the South has
been the refusal of some Federal District Judges to accept strict requirements of
nondiscrimination. Placing the Federal preclearance authority in the hands of these
Southern District Judges would cancel out the most important protection currently
provided by the Voting Rights Act.

VOTING IN MISSISSIPPI: A RIGHT STILL DENIED

One: Summary and overview
In 1965 Congress enacted the Voting Rights Act to allow black people the right to

register, vote, and run for political office freely without discrimination. In his
message to Congress urging the passage of the Act, President Lyndon B. Johnson
proclaimed:

"In our system, the first right and most vital of all our rights is the right to vote.
Jefferson described the elective franchise as the 'arc of our safety.' It is from the
exercise of this right that the guarantee of all our other rights flows."

"Unless the right to vote be secured and undenied, all other rights are insecure
and subject to denial for all our citizens. The challenge of this right is a challenge to
America itself. We must meet this challenge as decisively as we would meet a
challenge mounted against our land from enemies abroad.'

Sixteen years after the passage of the VotingRights Act of 1965, its goal of fair
and effective participation for all citizens in the electoral process remains unful-
filled in many parts of the South. Throughout the South and Southwest, discrimina-
tion against blacks and Mexican Americans in the electoral process continues to be
widespread. The Voting Rights Act was passed not only to secure the right to
register and vote to isenfranchised minority citizens, but also to prevent the
implementation of new and sophisticated gerrymandering and election manipula-
tion techniques which have the purpose or effect of negating newly-gained minority
voting strength. These subtle forms of voting discrimination persist throughout
covered jurisdictions. Thus, voting becomes a futile exercise when the voting
strength of minorities is cancelled out by new discriminatory techniques which
frustrate the purpose of the Voting Rights Act.

John Lewis, former Director of the Voter Education Project, has termed the
Voting Rights Act "the lifeblood of black political progress.' In Mississippi, the
Voting Rights Act has been extremely effective in allowing blacks to register, vote,
and run for office. Directly as a result of implementation of the Voting Rights Act
in Mississippi:

Black voter registration has increased from 6.7 percent of the voting age popula-
tion (1964) to more than 60 percent at the present time;

The number of black elected officials has increased from 29 (1968) to 387, more
than any other state in the country.

Despite this progress, discriminatory barriers to full participation in the political
process create a significant disparity between the proportions of whites and blacks
registered to vote, and blacks continue to be excluded from representation at every
level of government in a state which is 35 percent black:

Of a total of 5,271 elective offices in Mississippi, only 7.3 percent are held by
blacks.

There are still no black elected officials in Mississippi's seven-member Congres-
sional delegation or in state-wide elected state offices.

Of the 22 counties which are majority black in population, eight still have no
black representation on their county boards of supervisors, and black county super-
visors make up a majority in only two counties.

Of the 1,420 city council members, only 143 (I0 percent) are black.
This report reflects the findings of an extensive investigation conducted by staff of

the Voting Rights Project of the Lawyers' Committee for Civil Rights Under Law of
racial discrimination affecting the right to vote in Mississippi, with special emphasis
on continued discrimination since the Voting Rights Act was last extended by
Congress in 1975. It is based on an analysis of voting rights litigation in Mississip-
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pi-much of it handled by Lawyers' Committee staff attorneys-and the records of
the U.S. Justice Department's enforcement of the Act. The report describes in detail
the efforts-many of them since 1975 and much of it successful-to maintain politi-
cal white supremacy. Analyses of court decisions and the Justice Department's
Section 5 objections show that sixteen years after the passage of the Act, efforts to
discriminate against black voters have not abated, and that the desire to cancel out
black voting strength still exists in Mississippi. For example, more discriminatory
election law changes have been objected to by the Attorney General since 1975 than
in the previous ten-year period.,

A wide variety of techniques have been used in Mississippi to perpetuate white
control at all levels of government.

From 1965 to 1979 black voters were denied all but token representation in the
Mississippi Legislature by the discriminatory use of multi-member legislative dis-
tricts with at-large voting in areas of black population concentrations. When the
Legislature finally was forced to abandon at-large voting by a Section 5 objection
and litigation challenging these multi-member districts, the number of blacks in the
Legislature increased from 4 (1975) to 17 (1980). Blacks still comprise only 10
percent of the membership of the Mississippi Legislature, however.

Thirteen counties have attempted to switch to at-large elections for members of
the county boards of supervisors, and 22 counties have attempted to switch to at-
large elections for county school board members with the purpose or effect of
preventing the election of blacks. Efforts to implement these changes persisted E ,
late as 1977, but were blocked by Section 5 objections and court challenges. Without
the protections afforded by Section 5, many-if not most-of these switches to at-
large voting would be in effect today.

Fourteen counties have attempted to gerrymander the boundaries of their county
supervisors' districts-which serve as election districts for county supervisors, jus-
tices of the peace, constables, county school board members, and county election
commissioners-to deny black voters an effective voting majority in district elec-
tions. Most of these discriminatory districting plans were blocked by Section 5
objections. In some instances, however, Section 5 objections were ignored, and
litigation was necessary. As a result of these successful challenges to at-large county
elections and gerrymandered redistricting plans, Mississippi now has 27 black
county supervisors, but at the present time they constitute only 7 percent of the 410
county supervisors in Mississippi.

Since 1966 the Mississippi Legislature has attempted to manipulate state election
laws to prevent the election of black candidates running as independents. This
discriminatory legislation has taken a variety of forms-increasing the number of
signatures required on qualifying petitions, manipulating the qualifying deadlines,
abolishing party primaries, and eliminating the present plurality vote provision and
requiring a majority of the vote in general elections to win office. One of these
statutes, Mississippi's notorious "open primary" bill, which abolishes party prima-
ries and imposes a majority vote/runoff requirement to win office, was repeatedly
enacted in 1966, 1970, 1975, 1976, and 1979, and was blocked by a court decree and
three consecutive Section 5 objections. Mississippi is still attempting to gain Section
5 approval of this statute, and it is still in litigation.

Both before and after the passage of the Voting Rights Act, 46 cities and towns
have attempted to switch to at-large municipal elections to prevent the election of

,black city council members. These changes were blocked by a Supreme Court
decision in 1971, a District Court decision in 1975, and Section 5 objections. Twenty-
seven majority white cities and towns with populations over 2,500 which are not
covered by existing court decrees, however, continue to hold citywide elections for
city council members to the total exclusion of any black representations under
election systems adopted prior to the period of Section 5 protection.

Several municipalities with at-large voting schemes have attempted to prevent
blacks from becoming a citywide majority by annexing predominantly white resi-
dential areas. For example, in Jackson, the state capital, as the black percentage
continued to climb, the city in three successive annexations annexed heavily white
areas (1960-90 percent white, 1971-84.5 percent white, and 1976-47 percent
white) which prevented the black population from becoming a majority. When in
1976 the Attorney General objected under Section 5 to the last annexation for
dilution of black voting strength, this objection was ignored, and the city continues
to permit voters in the annexed area to vote in city elections. 0

'Of the 77 discriminatory election law changes objected to by the Attorney General, 40 were
objected to from 1975 to present.
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When black voters started electing black public officials to various offices, several
counties and cities switched from election to appointment of officials to prevent
blacks from getting elected.

In a number of cases, counties and cities have switched polling places to make it
more difficult for black voters to get to the polls to cast their ballots. In the 1978
U.S. Senate race in which Charles Evers was a candidate, election officials in Hinds
County, the state's most populous county, changed the location of 30 Jackson polling
places in precincts in which two-thirds of the black registered voters resided, and
failed to announce the moves until the day before the election.

Racial bloc voting, especially white voters banding together to defeat black candi-
dates, continues to be the rule throughout Mississippi. One expert on voting pat-
terns in Mississippi contends there is still "a race war over voting," and the high
levels of white racial bloc voting show the persistence of racial discrimination at the
polls in the state.

Mississippi election law still prohibits voters from "single-shot" voting, and re-
quires a majority vote to win party nomination-which in many areas is tanta-
mount to election-which prevents blacks from electing candidates of their choice in
any district in which they do not comprise a voting majority.

Several of the key provisions of the Voting Rights Act designed to protect black
voters from efforts to nullify their newly-gained voting strength are due to expire in
August 1982. Section 4 of the Voting Rights Act suspends the use of discriminatory
voter registration requirements, including literacy and interpretation tests, educa-
tional requirements, good moral character requirements, and voucher requirements
as a condition to registering to vote. Section 5 requires that before any covered state
or political subdivision can enforce any change in voter qualifications or election
laws different from those in force or effect on November 1, 1964, they must first
obtain a ruling from the United States Attorney General or the United States
District Court for the District of Columbia that such change is not racially discrimi-
natory in purpose or effect.

Sections 6, 7, and 8 allow the United States Attorney General to dispatch Federal
voting registrars (examiners) to register qualified voters and Federal poll watchers
(observers) to monitor voting to insure nondiscrimination in the conduct of elections
and the counting of ballots.

The Federal preclearance requirements of Section 5 of the Act are currently the
most effective part of the Act to prevent discriminatory nullification and dilution of
black voting strength and to insure that black condidates for office are not discrimi-
nated against. From 1965 to 1980 the State of Mississippi and its political subdivi-
sions attempted to implement 77 voting and election law changes which were ruled
racially discriminatory and objected to by the Attorney General.2 The number of
discriminatory changes by category is listed as follows:
Redistricting (legislative, county, and city) ................................................................ 18
Sw itches to at-large voting ............................................................................................ 11
Changes in methods of election (majority vote requirement, numbered posts,

e tc .) .................................................................................................................................. 14
M unicipal annexations ................................................................................................... 13
P olling p lace changes ..................................................................................................... 6
C hanges in voting m ethods ........................................................................................... 3
Changes from election to appointm ent ....................................................................... 4
P recin ct ch an ges .............................................................................................................. 2
Reregistration or voter purges ..................................................................................... . 2
M unicipal incorporations .............................................................................................. . 2
Changes in candidate qualifications ............................................................................ 2

T o ta l ........................................................................................................................ 7 7
Without the protection of the preclearance provisions of Section 5, black voters in

every instance would have to file lawsuits challenging each of these changes. Ob-
taining favorable court rulings in each case would have been extremely difficult. In
Section 5 submissions, the burden of proof is on the state or political subdivision to
prove to the Attorney General or the District Court that the change is not racially
discriminatory; in private lawsuits the burden of proof is on the black voters or
candidates bring the suit. Also, in Section 5 submissions, the change may not be
approved if it is racially discriminatory in purpose or effect; under recent Supreme
Court decisions the plaintiffs in private litigation must prove that the change was

2 These statistics are based on § 5 submission and objection data provided by the Voting
Section, Civil Rights Division, United States Department of Justice.
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enacted for with specific discriminatory intent, and mere discriminatory effect is not
enough.

In the following sections, this report describes the continuing barriers to full
political participation by black people in Mississippi. The report describes the criti-
cal role played by Section 5 in preventing the black vote in Mississippi from being
nullified, but also describes discriminatory voting techniques not presently reached
by Section 5. The report also analyzes the damaging consequences to black people in
Mississippi of these frequently successful efforts to deny black people equal rights to
political participation.

TWO: VOTER REGISTRATION AND ATTAINING ELECTIVE OFFICE

A. Current impediments to registration by blacks
As a result of the provisions of the Voting Rights Act banning literacy tests and

the poll tax and allowing the Attorney General to dispatch Federal registrars
(examiners) to covered states, black registration in Mississippi has increased dra-
matically. Before the Voting Rights Act was passed, only 28,500 black voters-6.7
percent of the blaLk voting age population-were registered to vote. 3 Now over
300,000, more than 60 percent of the black voting age population, are registered-an
increase of more than 270,000 black voters. 4

Despite this tremendous increase in black registration attained under the Voting
Rights Act, significant problems remain. A Bureau of the Census statewide survey
reveals that a significant disparity continues to exist between the percentages of
eligible whites and blacks registered to vote: 5

COMPARISON OF MISSISSIPPI VOTER REGISTRATION BETWEEN WHITES AND BLACKS

Voing age Nunm Pecent
pop tW__ egislered registered

W hite ............................................................................................................................... 984,71 5 69G,272 70.1
B lack ................................................................................................................................ 486,994 304,146 62.5

According to this survey, more than 150,000 voting age blacks in Mississippi still
are not registered to vote. In some local areas, the disparity is even greater. In
Jackson, Mississippi's most populous city, records kept by the City Clerk's office
indicate that while 64.5 percent of the eligible whites are registered, only 47.8
percent of the eligible blacks are registered to vote in municipal elections.6

This continued disparity between white and black registration shows that all the
effects of past discrimination have not yet been overcome:

"The effect of Mississippi's past history of racial discrimination in voting and
other areas continues to affect black people in many portions of the state today,
which has resulted in a generally lower participation by blacks than whites in the
political process. Consequently, proportionally fewer blacks are registered to vote
than whites, and black voters turn out at the polls at a lower rate than white
voters." 7 -

In many parts of the state, especially in the rural areas, fear of reprisals, econom-
ic dependence, and subtle forms of intimidation still deter many blacks from regis-
tering and voting. As David L. Jordan, president of the Greenwood Voters League,
pointed out in sworn testimony in a Mississippi voting rights case:

"We have a lot of fear of voting in Leflore County because of reprisal, and this
plantation mentality there. Most of the people who live in Greenwood came off the
plantation, and it's a very frightening situation, that as insensible as it may seem
or a person to be just able to go from the courthouse to the city and get his name

on the books, that's the way it is. We're talking about people who can merely read

3 United States Commission on Civil Rights, "Political Participation," p. 222 (1968). Before the
act was passed, 69.9 percent of the eligible whites were registered.

4 Mississippi, unlike some other states covered by the Voting Rights Act, still refuses to keep
official voter registration statistics by race. Thus, racial voter registration statistics for Missis-
sippi are either estimates or are based on survey data. The figures used here are from Bureau of
the Census, "Registration end Voting in November 1976-Jurisdictions Covered by the Voting
Rights Act Amendments of 1975," Series P-23, No. 74 (1978) (hereinafter "Census Survey ), and
are based on survey data.

5 Census Survey, pp. 6, 16,
6 Kirksey v. City of Jackson, 461 F. Supp. 1282, 1288 (S.D. Miss. 1978).
' Mississippi v. United States, 490 F. Supp. 569, 575 (D.D.C. 1979) (three-judge court), aft'd, 444

U.S. 1050 (1980).
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and write, and some who cannot, who want to participate in the political system,
who from past experience have fear.

"Based on what I've been working with for more than a decade, the blacks in
rural Leflore County are on the plantation, and they are controlled by the planta-
tion owner. They do not have the flexibility nor the knowledge, as the person would
in the urban area, and there is a lot of fear there, and they will not participate.

"As an example, on voting days we have had it to the point where we have tried
to bring people in from the county, actually picked them up, and for some strange
reason they have to do more work that day on election day than any other day.
There have been cases where they haven't had a job until election day, and there's a
job found, or work late to keep them from going to the poll.

"There are all kinds of obstacles or difficulties that confront us in trying to move
the rural black to the voting-polls on election day. And it's very difficult to get them
to register.

"They will openly tell you, 'I like what you're doing, but due to where I live and
my livelihood, I in afraid and I will not participate.'

"We get those kinds of answers. And they are, in my opinion, they are legitimate
because of the past history of the county, reprisal [against] people trying to partici-
pate in the political system." s

Further, Mississippi continues to maintain structural impediments to voter regis-
tration which disproportionally affect black citizens. In Mississippi tUday, persons
can only register to vote at the Circuit Clerk's office usually located in the county
courthouse. Registration at precinct polling places or other locations is rarely al-
lowed, and there is no provision for the appointment of citizens to serve as deputy
registrars to go door-to-door or register voters at shopping centers and the like.
Thus, for example, voter registration for persons living in the northern part of
Sunflower County involves a round trip journey of 100 miles to the county court-
house at Indianola. Voter registration generally is allowed only during business
hours on weekdays; registration is rarely allowed on Saturdays or holidays for
working people. In addition, Mississippi continues to maintain a system of dual
registration; voters must first register at the Circuit Clerk's office for national,
state, and county elections, and then must register again at their City Clerk's office
to vote in municipal elections.
B. Limited gains by blacks in attaining elective office

Blacks in Mississippi constitute 35 percent of the population (1980 Census), and
Mississippi has 387 black elected officials-more than any other state. But despite
this progress, discriminatory barriers to full participation in the political process
still exist as shown by a closer examination of the number of black elected officials
in comparison with the total number of elective offices:

BLACK ELECTED OFFICIALS IN MISSISSIPPI

1972 1976 1980

U .S . Congress (7 ) ................................................................................................................................... 0 0 0
State officials (15) ............................................................................................................................... 0 0 0
State legislature:

Senate (5 2 ) ................................................................................................................................... 0 0 2
H o use (1 2 2 ) .................................................................................................................................. 4 15

County:
Supervisors (4 10 ) .......................................................................................................................................................... 2 7
Election com m issioners (4 10 ) ................................................................................................................... ................... 19
O their ............................................................................................................................................................................... 8

Municipal:
M ayors (288 ) ................................................................................................................................................................ 17
Mem bers, m unicipal governing bodies (1420) ............................................................................................................... 143
O thers ....................................................................................... ..................................................................................... 4

Justice and law enforcement:
Suprem e court (9 ) ........................ i ................................................ .......................................... 0 0 0
County court judges ....................................................................................................................................................... 2
Justice court judges (420 ) ............................................................................................................................................ 28
Sheriff s (8 2 ) .................................................................................................................................................................. 3
Cost bles (410 ) ........................................................................................................................................................... 39
Police chie s/m arshals ........................................ * .......................................................................................................... I
C ounty attorneys (8 2 ) .................... .............................................................................................................................. I

S Mississippi v. United States, supra, Trial Transcript, pp. 999, 1009.

83-679 0 - 82 - 33 (pt.1)
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BLACK ELECTED OFFICIALS IN MISSISSIPPI -Continued

1972 1976 1980

Court clerks ... . . . ................ .................................................................................................... . . ..... ....... 4
Educalmfr

County school superinte de n s (82 ) ............................................................................................................................. 7
School board m em bers . ................................................................. .............................................................................. 6 7

Source._Jol-,-Ceolea for Polilal Studies, Washington, DC The total number of elected oflicals in each category is dicated in parentheses

Of a total of 5,271 elective offices in Mississippi, only 7.34 percent are held by
blacks.'

There are still no black elected officials in Mississippi's Congressional delegation
or in state offices elected statewide.

Of the 174 members of the Mississippi Legislature, only 17 (10 percent) are black.
Of the 410 members of county boards of supervisors-the county governing

boards-only 27 (7 percent) are black.
Of the 1,420 city council members, only 143 (10 percent) are black.
An analysis of the racial composition of county government in Mississippi's 22

majority black counties (1980 Census) also shows that blacks continue to be excluded
from important policy-making positions.

Of the 22 Mississippi counties which are majority black in population, eight still
have no black representation on the county board of supervisors, and black supervi-
sors comprise a majority of the board in only two of them.

Of the 110 county supervisors in these majority black counties, only 23 are black.
Only three of these majority black counties have black sheriffs, and these were

only elected in the last election (1979).
Although the number of black elected officials has steadily increased over the

past ten years, most of them hold relatively minor positions. The vast majority of
black elected officials in Mississi i today are members of municipal governing
boards-and most of these are alermen in small, majority black towns-school
board members in small, majority black school districts, and constables and justice
court judges (justices of the peace) in majority black districts.

The continued exclusion of black representation in major, policy-making positions
at the state and county levels show that the political process in Mississippi is not
yet open to full and equal participation by the large minority population. Continu-
ing problems in voter registration have been discussed above. These figures also
demonstrate the persistent impact of discriminatory structural impediments in the
electoral structure-such as at-large voting and racial gerrymandering of district
lines-and in Mississippi's voting laws which prevent black voters from gaining

- representation of their choice.

WHO GOVERNS MAJORITY BLACK COUNTIES?

orlatior Perfcetback Number of
Con r90 (1980 8uevst lacks

census) census) e

Bolivar ..................................................................................................... 45,965 621 5 5 1
Oaibomne ..................................... 12,279 74.53 5 4
C lay .......................................................................................................... 2 1,0 8 2 50 .00 5 I
Coahom a .................................................................................................. 36,9 18 64.0 1 5 1
H olm es ..................................................................................................... 22,970 7 1.13 5 2
Hum phreys ............................................................................................... 13,93 1 65.64 5 1
Issaq uena ............................................................................................... 2,5 13 55.59 5 1
Jefferson .................................................................................................. 9,18 1 82.00 5 4
Jefferson Davis ......................................................................................... 13,846 53.60 5 0
Kem per .................................................................................................... 10,148 54.32 5 0
Leflore .................................................................................................... 4 1,525 59.13 5 l
M adison .................................................................................................... 4 1,6 13 55.88 5 0
M marshall ............................................................................................... 29,296 53.17 5 1
N oxubee .................................................................................................. 13,2 12 64.59 5 1
Q uiltm an ................................................................................................ 12,636 55.98 5 1
Sharkey .................................................................................................... - 7,964 65.66 5 0

'Joint Center for Political Studies, "National Roster of Black Elected Officials," vol. 10, table
6, p. 7 (1980). The statistics contained in this section are based in part on this compilation.
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WHO GOVERNS MAJORITY BLACK COUNTIES?-Continued

Porulalen Percent black Numbef orCounty Nrl980 11980 Nupmers Blacks

census) census)

Sunflow er .............................................................. ............................. 34,844 62.02 5 0
Tallahatchie ............................... .......................... ................................. 17,- 57 51.2 5 5 0
Tunica .................................................................................................... 9,6 52 73 ,0 4 5 0
Washington ..................................................... 72,344 55-59 5 0
W ilkinson ..................................................... ...................................... 10 ,021 66.94 5 2
Y azoo ............................................................................................... ..... 2 7,34 9 5 1.38 5 1

THREE: MULTIMEMBER LEGISLATIVE DISTRICTS

From 1965 to 1979, the voting rights of black Mississippians were denied by the
persistent but unlawful use of discriminatory multi-member districts 'o in state
legislative reapportionment plans which deprived black voters of the opportunity to
elect candidates of their choice to the Mississippi Legislature. As the District Court
for the District of Columbia held in the latter stages of Mississippi legislative
reapportionment:"Recent legislative reapportionments in Mississippi have failed to meet constitu-
tional requirements and have been marked by the racially discriminatory use of
multi-member districts. Connor v. Williams, 404 U.S. 549, 92 S. Ct. 656, 30 L. Ed. 2d
704 (1972); Connor v. Johnson, 402 U.S. 690, 91 S. Ct. 1760, 29 L. Ed. 2d 268 (1971).
Such uses of multi-member districts have, in the past, tended to submerge black
population concentrations in heavily white concentrations.""

These multi-member districts discriminated against black voters by unnecessarily
combining majority black counties with more populous majority white counties to
create white majority multi-member districts, and by creating countywide districts
in majority white counties which cancelled out the votes of large black population
concentrations within the county.

The Mississippi reapportionment case, filed as Connor v. Johnson in October, 1965
was the longest running active legislative reapportionment case in the history of
American jurisprudence."1 This lawsuit was vigorously litigated for 14 years-and
went to the Supreme Court nine times-before multi-member districts finally were
eliminated for the 1979 elections, 'and black representation in the Mississippi Legis-
lature increased from 4 (1975 elections) to 17. Section 5 of the Voting Rights Act-
which requires preclearance of any election law changes with the Attorney General
or the District Court for the District of Columbia-played a critical role in finally
protecting the voting rights of black people in Mississippi from being nullified by
multi-member legislative districts.

The state legislative elections of 1967, 1971, and 1975 all were held on the basis of
redistricting plans under which a majority of both houses of the Mississippi Legisla-
ture. were elected from multi-member districts, and which denied black voters
effective representation in the Legislature.

1,967 elections.-When the District Court upheld plaintiffs' challenge to the exist-
ing legislative apportionment for violation of the one-person, one-vote principle in
1966,'3 the Mississippi Legislature responded by enacting a new plan which relied
heavily on multi-member districts. This plan was held unconstitutional for excessive
mala portionment, and the District Court formulated its own plan-based on the
Legislature's plan-under which 85 percent of the members of the state House of
Representatives and 50 percent of the members of the state Senate were elected
from multi-member districts.1 Only one black legislator was elected in the 1967
elections in a state which was then 38 percent black (1970 Census).

1971 elections.-The District Court struck down, for excessive malapportionment,
a second legislatively-enacted plan using multi-member districts in 1971. Although
the Supreme Court declared that in court-ordered plans "single-member districts

10 Multi-member districts are legislative districts in which more than one legislator is elected
from a single district in at-large voting. At-large voting "allows the majority to defeat the
minority on all fronts." Kilgarlin v. Hill, 386 U.S. 120, 126 (1967) (Douglas, J., concurring). The
opposite is single-member districts in which only one legislator is elected from each district.

Mississippi v. United States, 490 F. Supp. 569, 575 (D.D.C. 1979), aff'd 444 U.S. 1050 (1980).
'The history of the case is set out in Connor v. Coleman, 440 U.S. 612, 614-24 (1979).

"Connor v. Johnson, 256 F. Supp. 962 (S.D. Miss. 1966).
"Connor v. Johnson, 265 F. Supp. 492 (S.D. Miss. 1967).
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are preferable to large multi-member districts as a general matter,"'", the District
Court nevertheless-finding unsurmountable difficulties to the implementation of
single-member districts-ordered into effect its own redistricting plan under which
89 percent of the Representatives and 62 percent of the Senators were elected from
multimember districts." Again, only one black legislator was elected.

1975 elections.-The Mississippi Legislature then enacted two new multi-member
district plans, one in 1973 and another superseding plan in 1975.,, Although the
plaintiffs again strongly objected to the discriminatory use of multi-member districts
and the excessive population variances, the District Court sustained the constitu-
tionality of the Legislature's 1975 plan."

Up to this point, the state officials had totally ignored the Federal preclearance
requirements of § 5 of the Voting Rights Act, and had refused to submit any of the
Legislature's plans for § 5 approval." On appeal, the Supreme Court held that the
1975 reapportionment statutes "are not now and will not be effective as laws until
and unless cleared pursuant to § 5" of the Voting Rights Act, and summarily and
unanimously reversed the District Court's judgment approving the plan.so

The plan was then submitted for § 5 preclearance, and the Attorney General
quickly interposed an objection, holding that "we are unable to conclude, as we
must under the Voting Rights Act of 1965, that the implementation of H.B. 1290
and [S.B.] 2976 does not have the purpose and will not have the effect of denying or
abridging the right to vote on account of race or color.",

The Justice Department's reasons supporting the objection were set out in its
amicus curiae brief previously filed in the Supreme Court." The Department con-
cluded, based on existing legal precedent, that multi-member le islative districts
violate Fifteenth Amendment guarantees when they minimize or dilute black voting
strength." The Department inferred a racially discriminatory purpose from the
particular manner in which the multi-member districts were drawn, noting the
numerous instances in which majority black counties were combined with majority
white counties, and concluded:

"In sum, it appears that where black majority counties were combined with white
majority counties, white majority districts were produced wherever possible. In the
four instances where black majority districts were formed by such a combination,
three of the four majorities were too slim to be considered meaningful and in three
of the four it is unlikely that a white majority [district] could have been formed
from contiguous counties.""

For example, Marshall County, which was 62 percent black and had a sufficiently
large black population to form a majority black single-member district, was com-
bined with more populous, majority white Desoto county (64.7 percent white) to
form a 54 percent white House district -electing three representatives districtwide.
Claiborne County, which was 74.6 percent black, was likewise combined with more
populous Warren County (58.9 percent white) to establish a majority white House
district from which three representatives were to be elected.

,,Connor v. Johnson, 402 U.S. 690, 692 (1971).
"Connor v. Johnson, 330 F. Supp. 506 (S.D. Miss. 1971). vacated and remanded sub nom.

Connor v. Williams, 404 U.S. 549 (1972).
',Miss. Laws, 1975, chs. 484, 510 (Senate Bill 2976 and House Bill 1290).
,IConnor v. Waller, 396 F. Supp. 1308 (S.D. Miss. 1975), rev'd, 421 U.S. 656 (1975).
"In 1974, the Assistant Attorney General in charge of the Civil Rights Division of the Justice

Department wrote to the Attorney General of Mississippi requesting submission of the 1973
legislatively enacted plan, but this request was rejected. Letter from J. Stanley Pottinger to A.
F. Sumner, Dec. 20, 1974.

"Connor v. Waller, 421 U.S. 656 (1975).
"'Telegram from J. Stanley Pottinger, Asst. Att'y Gen., Civil Rights Division, to A. F.

Summer, Attorney General of Mississippi, June 10, 1975.
" Connor v. Waller, No. A-968, Memorandum for the United States as Amicus Curiae.
u Id., pp. 16-17.
"Id., App. B, p. B-6.



507

FREQUENCY OF MULTI-MEMBER DISTRICTS IN
MISSISSIPPI LEGISLATIVE REAPPORTIONMENT PLANS-

Mississippi House of Representatives

legislative plan

court-ordered plan

legislative plan

court-ordered plan

legislative plan

court-ordered plan

No. of

Districts

72

52

45

46

46

84

No. of Multi- Y No. of Reps. from
Member Dists.- Multi-Member Dists.

26 (36%) 80 (66%)

34 (65%) 104 (85%)

35 (781) 114 (93%)

33 (721) 109 (891)

33 (72%) 109 (89%)

51 (61%) 89 (73%)

legislative plan

court-ordered plan

legislative plan

court-ordered plan

legislative plan

court-ordered plan

Mississippi Senate

No. of No. of Multi-
Districts Member Dists.

41 8 (20%)

36 10 (28%)

35 14 (40%)

33 14 (42%)

33 14 (42%)

39 15 (38%)

No. of Sens, from
Multi-Member Dists.

19 (37%)

26 (50%)

34 (65%)

33 (62%)

33 (62%)

28 (54%)

'I
- The 1966 and 1971 legislative plans were declared unconstitu-

tional for excessive malapportionment and were never used in state
legislative elections. The 1975 legislative plan was objected to
under S 5 of the Voting Rights Act. The 1967, 1971, and 1975
Mississippi legislative elections were conducted on the basis of the
District Court-ordered plans.

-5
1

Multi-member districts include floterial districts, in which
one or more legislators are elected from subdistricts, and others are
elected districtwide.

Plan

1966

1967

1971

1971

1975

1975

Plan

1966

1967

1971

1971

1975

1975



608

Ii

Map 1. Map showing House districts in 11.1. 1290 in which Black

majority counties are cr-bined with more popuLous white

majority counties to crite district-wide whitu majoritLius.
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Map 2. Map showing Senate dist," cts in S.D. 2976 in w hich Black
majority counties are (, ibined with more populous white
majority count-, to cr. ite lIistrict-wile ihJu onajor tic.:
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The Justice Department also objected to at-large, countywide voting in majority
white counties which diluted the vote of substantial black population concentrations
within the county.25 For example, in Hinds County the black population was suffi-
ciently large (84,000) to create at least five majority black single-member House
districts and two majority black single-member Senate districts. Black voting
strength was cancelled out, however, when the Legislature's p lan required that the
eihtire county delegation (12 Representatives and 5 Senators) be elected county-wide
in a coutny which was 60 percent white.

Despite the Attorney General's § 5 objection to this plan which prevented state
officials from implementing it as law, the District Court in the reapportionment
case ordered the plan into effect anyway as a "temporary" court-ordered plan for
the 1975 legislative elections." The District Court did, however, subdivide Hinds
-County into single-member districts, and three additional black Representatives
were elected from Hinds County in the 1975 elections, raising the total number of
black House members to four. The Mississippi Senate remained all-white.'7

1979 elections. -Faced with the Supreme Court's 1975 ruling that any state reap-
portionment law would have to pass § 5 review, the Attorney General's objection to
multi-member districting, the Mississippi Legislature finally abandoned its historic
practice of multi-member districting and in 1978 enacted a new plan under which
the entire legislature was elected exclusively from single-member districts.28 The
Attorney General objected to the configuration of certain districts, but his objection
was overturned by the D.C. District Court." In the 1979 legislative elections, 17
blacks were elected to the Mississippi Legislature, 15 to the House and two to the
Senate.

The use of discriminatory multi-member districts in state legislative elections
from 1965 to 1979 meant that the black voters of Mississippi newly enfranchised by
the Voting Rights Act of 1965 were denied any effective representation or voice in
state legislative affairs for fourteen years. This almost total exclusion of black
representation had the most serious consequences for the operation of state govern-
ment.

Black voters were denied any effective voice in the appropriation and allocation of
state funds. As a result, the historically all-black colleges and universities in Missis-sippi were consistently underfunded and denied benefits and programs accorded the
historically all-white schools. Also, Mississippi continued to maintain the lowest
level of welfare payments (28 to 32 percent of need) of any State in the nation, and
the desperate needs of the poor black population in such areas as housing, educa-
tion, health, and employment were not met.

An atmosphere of racism and disregard for the black community was perpetuated
in legislative actions. During this period the Mississippi Legislature enacted meas-
ure after measure designed to impede the registration of black voters, dilute black
voting strength through disciminatory electoral mechanisms, make it more difficult
for black candidates to get elected, provide state tuition payments to support the
establishment of a private, statewide network of segregation academies formed to
avoid public school desegregation, and the like. Approximately 20 discriminatory
state laws enacted during this period by the Mississippi Legislature were struck
down by the Federal courts as unconstitutional or voided by § 5 objections under the
Voting Rights Act.

Despite studies showing that conditions at the State Penitentiary were " philo-
sophically, psychologically, physically, racially and morally intolerable," the State
Legislature failed to take any action to correct conditions for the predominantly
black ininate population until enjoined by the Federal District Court.30

2Id., pp. 17-23.
"Connor v. Finch, Civil No. 3820(A), Order Establishing Certain Temporary Districts For The

Election Of Senators and Representatives in the Mississippi Legislature for the Year 1975 Only,
July 11, 1975.

"In 1976, the District Court formulated a single-member district court-ordered plan, but the
Supreme Court reversed for excessive population variances and racial gerrymandering of dis-
tricts. Connor v. Finch, 419 F. Supp. 1072, 1089, 422 F. Supp. 1014 (S.D. Miss. 1976), rev'd, 431
U.S. 407 (1977). The Supreme Court again rejected the use of multi-member districts despite
"defendants' unalloyed reliance on Mississippi's historic policy against fragmenting counties,"
431 U.S. at 415. The District Court also had to be twice ordered by the Supreme Court to
develop final plans in compliance with Supreme Court decrees. Connor v. Coleman, 425 U.S. 675
(1976); Connor v. Coleman, 440 U.S. 612 (1979). Finally, the District Court, in 1979, ordered into
effect a compromise singl-member district plan acceptable to all the parties, Connor v. Finch,
469 F. Supp. 693 (S.D. Miss. 1979), but this plan was superseded by the plan enacted by the
Mississippi Legislature, which was used in the 1979 elections.

" Miss. Code Ann. §§ 5-1-1, 5-1-3 (1972) (1980 Cumi. Supp.).
"Mississippi v. United States, supra.
" Gates v. Collier, 349 F. Supp. 881 (N.D. Miss. 1972), ard 501 F.2d 1291 (5th Cir. 1974).
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Black voters were deprived of any significant influence in the operations of state
government, including the employment practices of state agencies. A study of state
employment conducted by the Mississippi Council on Human Relations in 1974
found that 44 of 68 state agencies had no black employees at all, and that blacks
constituted only 5.8 percent of all state employees in a state which was almost 40
percent black. Since 1969 at least eleven employment cases alleging racial discrimi-
nation have been filed against state agencies, including such agencies as the Missis-
sippi Highway Patrol (which had no black uniformed patrol officers until 1973), the
Mississippi Cooperative Extension Services (which had no black county agents until
1974), the Joint Legislative Committee on Performance Evaluation and Expenditure
Review (a watchdog agency of the state legislature itself), the Board of Trustees of
Institutions of Higher Learning (which supervises the state universities system), the
State Welfare Department (which had no black county welfare directors until 1980),
the Mississippi Agricultural and Industrial Board (established to attract industry
and tourism to the state), the State Attorney General's Office (which consistently
defends with vigor racial discrimination suits filed against the state), and the
Mississippi Air National Guard."

Black people, denied opportunities to improve the quality of their lives in Missis-
sippi, left the state at an alarming rate to seek better jobs, housing, and educational
opportunities.3

If the § 5 preclearance requirements of the Voting Rights Act are allowed to
lapse, black citizens of Mississippi will bedeprived of the important protections
against at-large legislative voting provided by that section, and Mississippi would be
legally free to return to multi-member legislative districts. If that happened, black
citizens would be deprived of the gains they have made thus far, and black represen-
tation in the Mississippi Legislature would be considerably diminished.

Discriminatory mu Iti-member districting represents a continuing problem in
Southern legislature reapportionment. As a result of the enforcement of § 5 and
reapportionment litigation, discriminatory, multi-member districts have been elimi-
nated in Texas, Louisiana, Alabama, and Georgia. Multi-member districts and at-
large voting still are used, however, in the Arkansas House of Representatives, in
both houses of the Florida Legislature, in both houses of the North Carolina Gener-
al Assembly, in the South Carolina Senate, and in the Virginia House of Delegates.
Arkansas has only three black representatives, Florida has no black senators and
only four black representatives, North Carolina has one black senator and only
three black representatives, and the South Carolina Senate remains all-white.

FOUR: AT-LARGE COUNTY AND MUNICIPAL ELECTIONS

During the Fifth Circuit oral argument in Bolden v. City of Mobile, the lawsuit
challenging at-large city voting in Mobile, Alabama, Circuit Judge John Minor
Wisdom called at-large voting "the last vestige of racial segregation in voting in the
South." At-large voting in Mississippi generally denies black voters any opportunity
for representation in county and city government. Section 5 of the Voting Rights
Act has played a crucial role in Mississippi in preventing counties, cities, and towns
from switching to at-large voting. Section 5, however, does not reach at-large voting
systems in effect before November 1964, and pre-existing at-large municipal voting
systems which cancel out black voting strength presently pose one of the most
difficult barriers to equal political participation by black people in Mississippi.
1. Switching to at-large elections: The role of §5

Section 5 of the Voting Rights Act prevents Mississippi counties, cities, and towns
from switching from district to at-large voting when the change has either a racially
discriminatory purpose or effect. In its first legislative session following the passage
of the Voting Rights Act, the Mississippi Legislature enacted several statutes requir-
ing and allowing members of county boards of supervisors and county school
boards-previously elected by district-to be elected at-large in countrywide
voting.33 When several counties switched to at-large voting for county supervisors,

3, Individual and systematic, class-wide racial discrimination in state employment has been
found by the courts in the following Mississippi cases: Morrow v. Crisler, 491 F.2d 1053 (5th Cir.
en banc), cert. denied, 419 U.S. 895 (1973) (Department of Public Safety and Highway Patrol);
Wade v. Miss. Cooperative Extension Service, 372 F. Supp. 1256 (ND. Miss. 1974), affd in
relevant part, 528 F.2d 508 (5th Cir. 1976), Phillips v. Joint Legilative Committee on Perform.
ance Evaluation and Expenditure Review, 637 F.2d 1014 (5th Cir. 1981 (three state agencies).

"E. Nolan Waller, "Net Migration for Mississippi's Counties, 1969-1970" (1975).
"See F. Parker, "County Redistricting in Mississippi: Case Studies in Racial Gerrymander-

ing," 44 Miss. L. J. 391, 393-98 (1973); Washington Research Project, "The Shameful Blight: A
Survival of Racial Discrimination in Voting in the South" (1972); United States Commission on
Civil Rights, "Political Participation" 22-23 (1968).
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private lawsuits were filed challenging these changes for lack of § 5 preclearance.
The defendants in these cases maintained that changes in election procedures-as
opposed to changes in voter registration procedures-were not covered by § 5. In
1969 the Supreme Court, noting the potential for dilution of black voting strength
present in at-large county voting, held these enactments subject to § 5 preclearance:

"The right to vote can be affected by a dilution of voting power as well as by an
absolute prohibition on casting a ballot. See Reynolds v. Sims, 377 U.S. 533, 555
(1964). Voters who are members of a racial minority might well be in the majority
in one district, but in a decided minority in the county as a whole. This type of
change could therefore nullify their ability to elect the candidate of their choice just
as would prohibiting some of them from voting." 34

Enforcement of the statutes affecting supervisor elections was enjoined pending
§ 5 preclearance, and when finally submitted, the Attorney General lodged an
objection to its implementation, finding that it and other statutes enacted at the
same time "Had as their purpose and have had as their effect the denial and the
abridgment of the right to vote on account of race or color." 3 Similar statutes were
reenacted by the Mississippi Legislature in 1968 and 1971, only to be blocked again
by § 5."

Discriminatory efforts to switch from district to at-large county elections to nulli-
fy the black vote have been extensive. At least 13 counties have switched or
attempted to switch to at-large voting for county supervisors,"' and 22 counties have
switched or attempted to switch to at-large elections for county school board mem-
bers with the purpose or effect of diluting black voting strength .3 Most of these
counties had one or more majority black supervisors' districts (which also serve as
election districts for school board members), but were majority white countywide. In
other instances, the counties were majority black in population, but had white
countywide voting majorities which precluded the election of black candidates on a
countywide basis.

Despite the Supreme Court's decision noting the discriminatory potential of at-
large voting in Mississippi counties, and despite court decisions and § 5 objections
blocking at-large voting efforts, state and county officials have persisted in their
efforts to Implement discriminatory at-large county voting. In 1975 and 1977, the
State submitted for § 5 review two state statutes "1-first enacted in 1966-requiring
at-large voting for school board members in 22 counties. The Attorney General
objected to these changes in 17 counties and requested additional information con-
cerning the others.'0

If allowed to go into effect, these at-large voting changes would have had a
disastrous impact on the opportunities of black voters to elect candidates of their
choice. As a result of the operation of § 5, nineteen black school board members and
four black supervisors have been elected on a district basis in counties in which
switches to at-large voting would have precluded any black. representation in county
government.

Section 5 also prevents cities in Mississippi from switching to at-large elections
after the effective date of the Act, November 1, 1964, for a racially discriminatory
purpose or effect. The City of Canton switched from ward elections to citywide
elections of members of its Board of Aldermen in 1969 and refused to submit the
change for Federal review as required by § 5. The Supreme Court, in reversing the
refusal of the Mississippi District Court to enjoin the change, held that the change
could not go into effect without § 5 preclearance." Subsequently, three Mississippi
cities, Grenada, Kosciusko, and Lexington, attempted to switch from ward to at-
large voting. When these changes were submitted to the Attorney General for
approval, the Justice Department lodged § 5 objections to these changes because

34 Fairley v. Patterson decided sub nom. Allen v. State Board of Elections, 393 U.S. 544, 569
(1969).

31 Letter from Jerris Leonard, Asst. Attorney General, Civil Rights Div., U.S. Dep't of Justice,
to A. F. Summer, Miss. Att'y Gen. May 21, 1969.

" F. Parker, County Redistricting in Mississippi, supra, at 396 n. 32.
"7 United States Commission on Civil Rights, "The Voting Rights Act; Ten Years After" 272

(1975).
"Section 5 objection letters from J. Stanley Pottinger, Ast. Att'y Gen., Civil Rights Div., U.S.

Dep't of Justice, to John L. Hatcher, attorney for the Bolivar County Bd. of Election Comm'rs,
April 8, 1975, W. H. Jolly, Sr., attorney for the Lowndes County Bd. of Education, June 23, 1975,
and A. F. Summer, Miss. Att'y Gen., December 1, 1975; letter from Drew S. Days, Asst. Att'y
Gen., Civil Rights Div., U.S. Dep't of Justice, to A. F. Summer, July 8, 1977.

"Miss. Code Ann. §§ 37-5--13, 37-5-15 (1972).
"Letters of Dec. 1, 1975 and July 8, 1977, supra.
"Perkins v. Matthews, 400 U.S. 379 (1971).



513

these cities failed to show that the changes would not have a racially discriminatory
purpose or effect."

In Grenada, for example, blacks were in the majority in certain wards, but whites
had a 56.4 percent majority citywide. The change would have prevented blacks from
obtaining any representation on the city council. As a result of this § 5 objection,
two black city council members have been elected in Grenada in ward voting.
2. Preexisting at-large voting systems

The preclearance requirements of § 5, however, do not reach at-large municipal
election schemes in effect before 1964, and these preexisting at-large systems have
as great an impact on black political participation as recent changes from ward to
at-large voting. Without any direct protection from § 5 of the Voting Rights Act,
black voters denied municipal representation by preexisting at-large voting must go
to Federal Court and attempt to prove on a case-by-case basis that at-large voting
denies them rights secured by the Fourteenth and Fifteenth Amendments to the
United States Constitution. Although several of the early lawsuits were successfully
litigated or settled, the Supreme Court in April 1980 substantially decreased the
likelihood of success of such cases in its City of Mobile v. Bolden decision.4

Of the 79 cities and towns in Mississippi with populations of 2,500 and over, half-
39-elect the entire city council under at-large systems in effect before 1964. Of
these 39 cities and towns with at-large election systems, 69 percent (27) have no
black representation on their city councils. Of the 12 cities and towns which do have
one or more black city council member elected at-large, seven are majority black in
population. These at-large election systems deny 129,735 black people-40 percent of
the total black population living in cities and towns over 2,500 in population-any
opportunity to gain representation on the city councils which govern city affairs in
their communities.

The discriminatory im act of at-large voting systems may be illustrated by the
case of Jackson, the state a largest city and the state capital. Jackson has a commis-
sion form of government under which the mayor and two city commissioners all are
elected citywide. Blacks compose 40 percent of the population of Jackson, and 26
voting precincts-located mostly in the central city-are majority black in regis-
tered voters. Since the at-large voting system was adopted in 1912, no black has won
election to the city council in citywide voting. Thus, at-large voting has allowed the
60 percent of the population which is white consistently to gain 100 percent of the
representation on the Jackson City Council.

FORM OF GOVERNMENT

Classical Number of May- COwnSSifl Mayor- Council- Method of election
citS aldermen o ofucil manager At-Wre Ward/ditrict

Total, all cities ..................... 79 61 28 36 44 39 40

Populatio group:
20,000 and over ....................... 13 1 7 3 2 8 5
lO,O00 to 19,999 ..................... 1 10 0 0 1 I 10
5,000 to 9,999 ......................... 20 18 0 1 1 6 14
2,500 to 4,999 ......................... 35 32 1 2 0 24 11

77 percent. a l0 percent, 3 8 percent ' 5 percent.

Voluntary efforts to change to ward voting to provide some black representation
in city government have failed. In 1977, a citywide referendum was held in Jackson
seeking a change to a mayor-council form of government under which nine city
council members would be elected from single-member districts or wards. If the
referendum had passed, black voters would have had the opportunity to elect three
or more black council members in ward voting. The referendum was defeated; 72.4
percent of the white voters voted to retain the existing system, and 97.9 percent of
the black voters voted for the change."

" Letter from David L. Norman, Asst. Att'y Gen., to W. H. Fedric, City Attorney, Grenada,
Mar. 20, 1972; letter from J. Stanley Pottinger to John D. Guyton, City Attorney, Kosciusko,
Se. 20, 1976; letter from Drew S. Days Ill, to J. R. Gilfoy, City Attorney, Lexington, Feb. 25,

"466 U.S. 55 (1980).
44 Citywide referendums to change to ward voting also have been defeated by white voting

majorities in Greenwood and Hattiesburg, which also have commission forms of government.
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The retention of at-large elections clearly shows that attitudes have not signifi-
cantly changed, and that there is still a prevailing desire, on the part of whites, to
exclude blacks from representation in government. A poll taken of the white Jack-
son voters who voted to retain at-large voting under the commission form of govern-
ment in the 1977 referendum showed that a majority-61 percent-of those who
voted against the change did so for one or more racial reasons."5 Different voters
responded to different racial reasons: P t

(a) M ight cause racial tension ...................................................................................... 33
(b) Would entourage blackparticipation in city government ................................. 36
(c) Might make it possible or blacks to serve as City Councilmen ........................ 40
(d) Might result in my being represented by a person of another race ................. 33

. Litigation.
Since 1965, twelve lawsuits have been filed challenging the constitutionality of

Mississippi at-large voting systems. In Stewart v. Walter," the most successful case
to date, black voters challenged the constitutionality of a 1962 Mississippi statute
which required all cities with a mayor-alderman form of government-the most
popular form of government in Mississippi-to elect their aldermen on an at-large
basis. Prior to 1962, cities over 10,000 in population were required to elect six
aldermen by wards and one at-large, and cities under 10,000 had the option of at-
large or ward voting. The author of the bill urged on the floor of the Mississippi
Legislature that the law was needed "to maintain our southern way of life.' 4?

A three-judge District Court in 1975, holding that the Act's provisions were
"indicative of an intent to thwart the election of minority candidates to the office of
altermen,""4 declared the statute unconstitutional "as a purposeful device conceived
and operated to further racial discrimination in the voting process." The District
Court, however, limited its injunction only to those cities and towns which switched
to at-large voting pursuant to the 1962 statute, and refused to enjoin at-large
election systems in effect before 1962, holding that the constitutionality of these
systems would have to be "left for case-by-case examination."-

In the 1977 municipal elections following the District Court's judgment, 19 black
aldermen were elected in ward voting to previously all-white boards of aldermen in
cities and towns covered by the court s decree.

Individual lawsuits challenging all-at-large election systems have been filed
against the cities of Aberdeen, Canton, Columbus, Greenwood, Greenville, Hatties-
burg, Hazelhurst, Jackson, Picayune, West Point, and Yazoo City. Plaintiffs were
successful in obtaining injunctions against at-large voting in the Canton and West
Point cases, and Aberdeen, Columbus, Hazelhurst, Picayune, and Yazoo City settled
the cases against them prior to trial and instituted ward voting systems. In each of
the cities which have held city council elections since the ward voting systems went
into effect, black candidats have been elected. The cities of Jackson, Hattiesburg,
Greenwood, and Greenville, however, refuse to abolish their at-large voting systems,
and those cases are still in litigation.
4. The Mobile decision

Efforts in Mississippi to challenge at-large voting systems in effect before 1964
through litigation received a severe, perhaps fatal, setback when in April 1980, the
United States Supreme Court handed down its decision in City of Mobile v. Bolden.,'
Before the Mobile decision, black voters were able to overturn at-large voting
systems by proving that factors such as a history of voting discrimination, a major-
ity vote requirement to wir election, exclusion of minority representation in at-large
voting, and unresponsiveness of the elected officials to minority needs denied black
people equal access to the political process in at-large voting.s2 In the Mobile
decision, a heavily divided Supreme court held that discriminatory impact alone
was not sufficient to render at-large municipal voting schemes unconstitutional, and

45 M,,11 O_,st T _.atirn,,al Tn- "A+t4;.,^, Jrf ,,_nq Tnward the Form nf City Co'iir-
ment" (1980). A number of voters also offered unsolicated racial comments, such as "I don't
want a 'Nigra' representing me." and "Blacks are human, but whites are more efficient."

4s 04 F. Supp. 206 (N.D. Miss. 1975) (three-judge court).
:? 404 F. Supp. at 213.
4s 404 F. Supp. at 214.
"404 F. Supp. at 215.
:0 404 F. Supp. at 128.
1 446 U.S. 55 (1980).

s" White v. Regester, 412 U.S. 755 (1973) (at-large legislative districts, Texas Legislature);
Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en bane), affd on other grounds sub nom.
East Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976) (Louisiana parish at-large
voting).
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that it was not sufficient merely to prove that black voters were prevented from
electing candidates of their choice. "A plaintiff must prove that the disputed plan
was 'conceived or operated as [a] purposeful device to further racial discrimina-
tion."' the majority ruled.'3 In addition, the majority of the Court refused on the
facts of that case to infer discriminatory intent from the circumstances of the
adoption and maintenance of at-large voting in Mobile, rejecting reasonable infer-
ences showing a discriminatory purpose which had been accepted by the Court in
other cases, particularly the Northern school desegregation cases.-4

Plaintiffs in lawsuits challenging at-large voting will rarely be able to adduce
direct evidence that the system has been adopted or maintained for a specific racial
purpose. As Eddie N. Williams, President of the Joint Center for Political Studies in
Washington has noted:

"The requirement to prove discriminatory intent is extremely difficult (some say
impossible) to meet. Local governments can hardly he expected to articulate unam-
biguously any intent they may have to dilute black votes. Moreover, it is not clear
at this time what kind of evidence the courts will accept as proof of intent to
discriminate. Consequently, black and other minorities face the prospect of contin-
ued. exclusion from thousands of local governmental bodies which are elected at-large."PSSThe Supreme Court's Mobile decision has already had its impact upon Mississippi

at-large voting challenges. In Kirksey v. City. of Jackson 11 the District Court on
January 23, 1981, ruled against the plaintiffs challenge to at-large municipal elec-
tions in Jackson. Plaintiffs presented evidence that blacks had been denied any
representation in city government since at-large voting was adopted in 1912, that in
the early 1900's at-large voting was viewed in Mississippi as another device to
prevent black political praticipation,1' that in the 1977 referendum whites voted
overwhelmingly against the change to ward voting, and that the change to ward
voting was opposed by the White Citizens Council and others for racial reasons.
Nevertheless, the District Court found that "race was not a motivating factor in the
enactment of the legislation permitting the referendum of 1912 or the adoption of
the commission form of government with at-large voting by the electorate of Jack-
son in 1912," and that "the plaintiffs have failed to prove any intentional and
purposeful racial motivation for the retention or maintenance of Jackson's form of
government.. ."
5. Consequences to the black community

As a consequence of at-large voting, black citizens feel disenfranchised and denied
an effective voice in the operation of city government. As State Rep. Fred L. Banks,
Jr., President of the Jackson Branch of the NAACP, testified in the Jackson trial:

"I mean that a black cannot vote for a person who is responsible to the black
community solely or mostly who can articulate the needs of the black community. A

_ black vote is no more than about 25 percent [of the total number of registered
voters]. We have an at-large form of government. There are only three people who
are elected in the City of Jackson. All three of these people have to run city-wide.
Being in such a minority blacks cannot elect a black or elect anyone who would be
solely responsible to them as his constituency."',

The result is a form of racial segregation in which blacks are excluded from the
democratic processes. Blacks believe that they are forced to remain on the outside
looking in. Henry J. Kirksey, who in 1979 was elected State Senator from Jackson,
testified:

"First of all, there is a separation of races in the City of Jackson, a very definite
clear-cut separation. There is no conventional, social relationship between the races.
There is, for example, still opposition to blacks going to white churches, so that we

53 446 U.S. at 66 (plurality opinion).
64See Note "The Supreme Court, 1979 Term," 94 Harv. L. Rev. 75, 147 (1980).
55E. Williams, "Supreme Court Halts District Elections." Focus, p. 4 (May 1980).

8------... . ",", (S.D. Miss. 1978), vac'd and remanded for reconsideration in light of
Mobile v. Bolden, 625 F.2d 21 (5th Cir. 1980).

"v For example, State Sen. J. L. Hebron, who was President P-o Tern. of the Mississippi
Senate in 1908, and who supported and voted for the legislation allowing Mississippi cities to
switch to the commission form of government with at-large voting, argued in opposition to a
proposed change to ward voting in his hometown of Greenville:"Iopposed the bringing of the negro back into politics which going under the Code and
allowing the wards to select their Aldermen, will surely do." Greenville Times, Nov. 24, 1906, p.
1.

58 Kirksey v. City of Jackson, Civil No. J77-0075(N), S.D. Miss., Post-Remand Supplemental
Memorandum Opinion, filed Jan. 23, 1981, pp. 19, 23.

39 Trial Trascript, Kirksey v. City of Jackson, Civil No. J77-0075(N), S.D. Miss., Vol 1, p. 60
(July 6, 1978).
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are separated throughout the-the relationship is one of racial separation. That
means that in terms of your question about having a white government, we cannot
relate to them as our peers. They are not, in fact, our peers. They are from a
completely separate environment. I object because things happen in city govern-
ment about ich the black community has little information, very little informa-
tion. .. " 60

Data and statistics developed in lawsuits challenging at-large municipal voting
and racial discrimination in the provision of municipal services in Mississippi show
that the exclusion of black representation in city government through at-large
voting also results in discrimination against black citizens in the operation of city
government and in the provision of municpal services. Evidence gathered in these
cases involving cities with at-large elections shows discrimination against blacks in
appointments to municipal boards and commissions, city employment, street paving
and maintenance, street lighting, sewer service, water service, ire protection, police
protection, parks and recreation facilities, education and city planning. (See Appen-
dix A, Discrimination Against Black Citizens in the Provision of Municipal Services
in Cities with At-Large Elections.)

FIVE: RACIAL GERRYMANDERING OF DISTRICT LINES

In 1977, the United States Supreme Court strongly condemned the apparent
racial gerrymandering of state legislative districts in a plan ordered into effect by
the District Court in the state legislative reapportionment case.8 The Court noted
unexplained departures from neutral guidelines "which have the apparent effect of
scattering Negro voting concentrations among a number of white majority dis-
tricts," including the "adoption of irregularly shaped districts when alternative
plans exhibiting contiguity, compactness, and lower or acceptable population var-
iances were at hand." As examples, the Court noted:

(1) The senatorial districts for Hinds County which corresponded to "five oddly
shaped beats [supervisors' districts that extend from the far corners of the county
in long corridors that fragment the City of Jackson, where much of the Negro
population is concentrated, and

(2) Splitting up two contiguous, majority black counties-Jefferson and Claiborne
Counties-and unnecessarily combining them with majority white counties or parts
of counties to make up two separate senatorial districts, one with a white majority
and another with only a slight Negro voting-age majority. These configurations, the
Supreme Court held, support:

A charge that the departures are explicable only in terms of a purpose to
minimize the voting strength of a minority group. The District Court could have
avoided this charge by more carefully abiding by its stated intent of adopting
reasonably contiguous and compact districts, and by fully explaining any departures
from that goal."

"Impermissible racial dilution"62 through gerrymandering of election district
lines continues to deny the voting rights of black voters in Mississippi at the state,
county, and local levels. Althugh the right to cast a ballot remains intact, voting
becomes a futile exercise when the voting strength of minorities is fragmented and
cancelled out by sophisticated gerrymandering techniques which frustrate the pur-
pose of the Voting Rights Act.

1. County Redistricting.-In Mississippi, each county is divided into five supervi-
sors' districts, which serve as election districts for the election of members of the
county board of supervisors (the county governing board), constables, justice court
judges (justices of the peace), county school board members, and, recently, members
of the county board of election commissioners. Racial gerrymandering of county
supervisors' districts to dilute black voting strength, primarily through splitting up
black concentrations, has been 61 and continues to be widely used to deny black
voters in Mississippi representation of their choice in county government. Since the
Voting Rights Act was enacted, eight major lawsuits have been filed challenging
racial gerrymandering of supervisor's district lines,", and the Attorney General has

o Transcript of Hearing on Motion for Preliminary Injunction, Kirksey v. City of Jackson,
supra, p..39 (March 31, 1977).

Connor v. Finc/h, 431 U.S., 404, 421-26 (1977).
I Id. at 422.

U F. Parker, County Redistricting in Mississippi: Case Studies in Racial Gerrymandering, 44
Miss. L. J. 391 (1973).9Howard v. Adams County Bd. of Supervisors 452 F. 2d (5th Cir. 1971), cert. denied, 407 U.S.
925 (1972, 480 F. 2d 978 (5th Cir. 1973, cert. denied, 415 U.S. 975 (1974; Henry v. Coahoma
County Bd. of Election Comm'rs, Civil No. DC-71-50-S (N.D. Miss., filed June 11, 1971; United
States v. Bd. of Supervisors of Forrest County, 571 F. 2d 951 (5th Cir. 1978); Grenada County
Chapter, NAACP v. Grenada County Bd. of Supervisors, Civil No. WC 75-42-K (N.D. Miss. filed
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lodged 14 § 5 objections against county redistricting plans in ten counties for racial
gerrymandering.-

WARREN COUNTY

The critical role currently played by § 5 is shown by the Warren County (Vicks-
burg) redistricting case. From 1970 to 1979, the all-white Warren County Board of
Supervisors prevented the election of black county officials in this 41% black county
by redistricting plans which fragmented the black population concentration in
Vicksburg among several districts. This effort would have succeeded, but for three
§ 5 objections by the Attorney General, a Justice Department lawsuit to enforce
those objections when they were ignored by county officials, and the refusal of the
United States District Court in Washington in a § 5 preclearance proceeding
brought by the Board to approve any further gerrymandering efforts.

Prior to Warren County s first redistricting effort in 1970, the county had three
majority black supervisors' districts, all located within Vicksburg. In 1970 the Board
of Supervisors devised an "apple pie" county redistricting plan which split these
three Vicksburg districts up among all five new districts, eliminating one of the
three majority black districts and substantially reducing the black percentages in
the other two to the point that no black candidate could win in either of them.
When the plan was submitted to the Justice Department for § 5 review, the Attor-
ney General objected to the plan because discrepancies in the population informa-
tion submitted by the Board and 1970 Census data made it impossible for the
Department to determine whether the plan would have a racially discriminatory
effect, and when additional information was submitted, the Attorney General object-
ed again."

Despite these § 5 objections, county officials defied the Attorney General's objec-
tions and conducted the 1971 county elections under the objected-to plan. Whites
were elected to all five seats, and two black candidates were defeated. Two years
later, the Board submitted additional population data on its new districts, and the
Attorney General entered a third § 5 objection to the plan, this time for the reason
that the plan fragmented areas of black population concentration, thereby minimiz-
ing the number of black voters in each district and diluting black voting strength."
When county officials refused to set aside the results of the unlawful 1971 district
elections, the Department of Justice filed suit and further use of the 1971 plan was
enjoined."

In 1978 the Board of Supervisors devised a new county redistricting plan, and
instead of submitting it to the Justice Department, filed a lawsuit in the District
Court for the District of Columbia seeking a declaratory judgment pursuant to § 5
that the plan was not racially discriminatory in purpose or effect. 69 Again, all five
districts converged from the rural county area into Vicksburg, this time splitting up
the black population concentration in Vicksburg-which contained 68 percent of the
total black population of the county-among four of the five districts. The shapes of
the proposed districts were bizarre. Proposed District 4, which started at the ex-
treme southwest portion of the county and terminated in northeast Vicksburg,
closely resembled the prehistoric dinosaur, Tyrannosaurus rex.

The District Court refused to approve the new plan, holding that the Board had
failed to meet its burden under § 5 of proving that the new plan was not racially

Ma 5, 1975); Kirksey v. Bd. of Supervisors of Hinds County, 402 F. Supp. 658 (S.D. Miss. 1975),
db 528 F. Ed 536 (5th Cir. 1976), rev'd on rehearing en bane, 554 F. 2d 1139 (5th Cir.), cert.

nied, 434 U.S. 968 (1977); Hall v. Issaquena County Bd. of Supervisors, 453 F. 2d 455 (5th Cir.
1971), cert. denied, 407 U.S. 925 (1972); Moore v. Leore County Bd. of Election Comm'rs, 361 F.
Supp. 603, 609, affl 502 F. 2d 621 (5th Cir. 1974), Donnell v. United States, Civil No. 78-392,
D.D.C., decided July 31, 1979, affd 62 L. Ed. 2d 743 (1980).

Attala County, Copiah County, Grenada County (two objet'ons), Hinds County, Leake
County, Marion County, Tate County (two objections), WalthalI County, Warren County (three
objections), and Yazoo County.

"Letter from Jerris Leonard, Asst. Att'y General, to Landman Teller, attorney for the
Warren County Bd. of Supervisors, April 4, 1971; letter from David Norman, Asst. Att'y
General, to Teller, Aug. 23, 1971.

" Letter from J. Stanley Pottinger, Asst Att'y General, to John W. Prewitt, attorney for the
Warren County Bd. of Supervisors, Feb. 13, 19713.

" United States v. Bd. of Supervisors of Warren County, Civil No. 73W-48(N) (S.D. Miss.,
Orders of June 19, 1975, and May 13, 1976). The District Court also enjoined the 1975 district
elections, and subeuently ordered into effect a new plan proposed by the Board. The Supreme
Court reversed, holding that the three-judge District Court convened to enforce the §5 objection
exceeded its jurisdiction. United States v. Bd of Supervisors of Warren County, 429 U.S. 642
(1977). The I975 district elections initially enjoined by the District Court, however, were never
held, and the all-white Board elected in 1971 remainedin office until 1980.

69 Donnell v. United States, Civil No. 78-0392 (D.D.C., filed March 6, 1978).
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discriminatory in purpose or effect, and the Supreme Court affirmed. 70 The District
Court found not only that the proposed districts carved up black neighborhoods (at
one point a one block black area was split up among three districts) and were
irregular in shape and noncontiguous, but also that the Board members were aware
of these features. 71

'o Donnell v. United States, supra, Order of July 31, 1979, afrd mem., 62 L. Ed. 2d 743 (1980).
"Findings 22-25. Findings of Fact, p. 5.
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The Board argued that the plan should be approved because two of the districts
were 58 and 57.2 percent black in voting age population. The District Court found,
however, that the past history of voting discrimination in Warren County and
resulting low black voter registration and turnout, combined with racial bloc voting
by whites, made it necessary for a supervisors' district to be at least 65 percent
black in population or 60 percent black in voting age population for black voters to
have an opportunity to elect candidates of their choice. Under the Board's plan, the
District Court held, "no district has a voting age population greater than 58 percent
black and thus, under the proposed plan, it is unlikely that black citizens will be
able to elect a candidate of their choice in any of the districts." 72

Following the D.C. District Court's rejection of the Board's plan, the District
Court for the Southern District of Mississippi in a separate lawsuit ordered into
effect a county redistricting plan which avoided unnecessary fragmentation of black
voting strength in Vicksburg. 73 This court-ordered plan provided for one district
entirely within Vicksburg, and created two majority black districts which were
64.55 and 62.74 percent black in voting age population. In the 1979 county elections,
one black county supervisor, one black justice of the peace, and two black constables
were elected, the first black elected officials in Warren County since Reconstruction.

HINDS COUNTY

As in Warren County, the all-white Hinds County Board of Supervisors was able
to exclude black representation in county government from 1965 to 1979 in a county
which is 39 percent black by gerrymandering the black population concentration in
Jackson and preventing black voters from gaining a decisive majority of the voting
age population in any of the five supervisors' districts.

The black population of Hinds County is most heavily concentrated in 48 contigu-
ous, majority black Census enumeration districts (ED's) in central and west Jackson,
where 69 percent of the total black population of Hinds County resides. Prior to
redistricting, two of the districts were 76.26 percent 67.92 percent black. In 1969,
after the first black candidates attempted to run for county office, the Board devised
a new county redistricting plan. The new plan created five oddly shaped districts
which spanned the count in long, narrow corridors which extended into the City of
Jackson and split the back area up among the five districts, all of which were
majority white. The new plan was ordered into effect by the Federal District Court
in a private lawsuit filed by a white plaintiff, without any trial or notice to the
black community that the new plan had been implemented. 74

In 1971 the plan was submitted to the Department of Justice for § 5 review, and
the Department entered an objection finding that:

"The district boundary lines are located within the City of Jackson in a manner
that suggests a dilution of black voting strength will result from combining a
number of black persons with a larger number of white persons in each of the five
districts." 7"

Despite this objection, county officials put the plan into effect for the 1971 county
elections.'

In 1971, six black Hinds County voters filed a class action alleging that the county
redistricting plan unconstitutionally diluted black voting strength, failed to comply
with one-person, one-man vote guarantees, and violated their rights secured by § 5."
The District Court refused to enjoin use of the plan for the 1971 county elections,
and all the black candidates for county office that year were defeated. In 1972 the
District Court held the plan unconstitutional for excessive malapportionment, and
ordered the county to devise a new plan. The Board then prepared a revision of the
1969 plan, and over plantiffs' objections this plan was ordered into effect by the
District Court in 1975."8 Like the 1969 plan, each of the five districts of the 1975
plan stretched across the county and sliced up the black population concentration in
central Jackson. District 4 closely resembled a baby elephant, and District 3 looked
like a turkey. Although two districts had slight black population majorities (54.0
and 53.4 percent black), all five districts were majority white in voting age popula-
tion. Again, in the 1975 county elections all the black candidates for county office

T2 Finding 38, Findings of Fact, p. 8.
13Stokes v. Warren County Election Comm 'n, Civil No. J79-0425(C), S.D. Miss., Sept. 20, 1979.
14 Smith v. McGee. Civil No. 4483 (S.D. Miss., Order of Dec. 19, 1969).
"Letter from David L. Norman, Acting Asst. Att'y Gen., to Thomas Watkins, attorney for the

Hinds County Board of Supervisors, July 14, 1971.
"1 A Justice Department lawsuit to enforce this objection, United States v. Board of Supervi-

sors of Hinds County, Civil No. 4983 (S.D. Miss., filed Sept. 17, 1971), was dismissed when the
1969 plan was declared unconstitutional for excessive malapportionment.

"Kirksey v. Bd. of Supervisors of Hinds County, Civil No. 4939 (S.D. Miss., filed July 27, 1971).
"402 F. Supp. 658 (S.D. Miss. 1975).
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lost. On appeal, the decision of the District Court was affirmed by-a panel of the
Court of Appeals for the Fifth Circuit," but on rehearing en banc the Fifth Circuit
in 1977 held the plan unconstitutional for perpetuating a purposeful denial to black
people in Hinds County of equal access to the political process:

By fragmenting a geographically concentrated but substantial black minority in

a community where bloc voting has been a way of political life the plan will cancel
or minimize the voting strength of the black minority and will tend to submerge the

interests of the black community." 60
Following the mandate of the Fifth Circuit to fashion a remedy the District Court

then ordered the board to submit another plan which equalized population among

the districts and which did not minimize or cancel out black voting strength. The

new plan revised the district lines within Jackson to avoid the fragmentation and

dilution of black voting strength contained in the 1975 plan, and resulted in two

majority black districts which were 66.6 and 55.9 percent black in voting age
population. 1

In the 1979 county elections, two black county supervisors, two black justice court

judges, and two black constables were elected in the two majority black districts, the

first since Reconstruction.

1528 F.2d 536 (5th Cir. 1976).
"554 F.2d 139, 151 (5th Cir. 1977) (en banc), cert. denied, 434 U.S. 968 (1977).
"When the District Court ordered the 1979 plan into effect, plaintiffs appealed again to the

Fifth Circuit contending that the black population and voting age population of the second
majority black district was too low to enable black voters to elect candidates of their choice.
When three black candidates won in this district in the 1979 elections, the appeal was dismissed.
608 F.2d 669 (5th Cir. 1979).
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GRENADA COUNTY

In Grenada County, which is 44 percent black, half of the black population of the
county is concentrated in the City of Grenada, mostly in the western part of town.
The all-white Board of Supervisors devised a new county redistricting plan which
split up this heavy black concentration among four of the five districts. When the
plan was submitted for § 5 preclearance, the Attorney General objected.

After a careful examination of the information you have furnished and a review
of all the facts available, I find that portions of the boundary lines for districts 2, 3,
4, and 5 of the reapportionment plan are drawn in a manner which unnecessarily
fragments two cognizable black neighborhoods in the City of Grenada, thus diluting
or minimizing the voting strength of blacks. Our analysis also shows that this effect
could be substantially corrected by modifying only a few sections of the boundary
lines.83

Grenada County persisted, however, in its efforts to get the plan approved. County
officials requested reconsideration of the Attorney General's ruling in February,
1974, and again in January 1975, but the Attorney General declined to withdraw his
objection.13 Despite the section 5 objection, and despite the Attorney General's
repeated refusals to withdraw the objection, county officials proceeded to implement
the plan and use it for the 1975 county elections until they were stopped by the
District Court just prior to the elections."

In 1976 the Board of Supervisors submitted a revised plan devised and ordered
submitted in the county redistricting litigation. Again, the Attorney General deter-
mined that the revised plan unnecessarily fragmented the black sections of the City
of Grenada among four districts with "the clear effect of dividing significant por-tions of the black community and diluting black voting strength. 5 Subsequently, a
compromise plan was developed by the parties to the redistricting litigation and
approved by the Attorney General under section 5.

FORREST COUNTY

Although Forrest County, named for Nathan Beford Forrest, the Confederate
general who founded the Ku Klux Klan, is only 24 percent black (1970 Census), the

lack population is sufficiently concentrated that a majority black supervisors'
district could be created. However, the Board of Supervisors to date has been
successful in preventing the formation of a majority black district and in minimiz-
ingthe opportunities of black voters to elect candidates of their choice.

Eighty-eight percent of the black population of Forrest County is concentrated in
four clusters within a 24-square-mile area, three in eastern Hattiesburg, the county
seat, and a fourth two miles south of Hattiesburg in a community called Palmer s
Crossing. Prior to redistricting in 1973, three of the four black population clusters
were in District 3, which was 49 percent black. Following the passage of the Voting
Rights Act, the all-white Board of Supervisors switched to at-large elections pursu-
ant to a 1966 state statute, and the 1967 county supervisor elections were held at-
large. In 1967 black voters challenged the switch to at-large voting, and the Su-
preme Court ruled that the 1966 enabling statute could not be implemented without
section 5 preclearances 6 In 1969 when the statute was submitted pursuant to
section 5 the Attorney General interposed an objection based on the failure of the
state to prove that the statute was not racially discriminatory in purpose and
effect.

8 7

In 1975 a white voter intervened in this litigation challenging malapportionment
of the existing supervisors' districts, and over the objections of the black palintiffs,
the District Court in 1973 ordered into effect a redistricting p lan proposed by the
Board of Supervisors which divided the four black population clusters among four of
the five districts. The prior plan, in effect since 1907, had divided Hattiesburg
between only two districts, but the 1973 plan divided Hattiesburg up among all five
districts, which utilized north-south corridors to connect black population clusters in
and near Hattiesburg with white population concentrations in the rural portions of
the county. District 5 connected portions of East Hattiesburg with the southernmost

42 Letter from J. Stanley Pottinger, Asst. Att'y Gen., to William 0. Semmes, attorney for the
Grenada County Board of Supervisors, Aug. 9, 1973.

3 Letters from Pottinger to Semmes, Apr. 2, 1974, and Feb. 20, 1975.
41 Grenada County NAACP, et al. and United States v. Grenada County Board of Supervisors,

et at., Civil Nos. WC 75-42-K, 75-44-K 4ND. Miss).
'5 Letter from Pottinger to Semmes, Mar. 30, 1976.
ss Fairley v. Patterson, decided sub nom. Allen v. State Bd. of Elections, 393 U.S. 544, 563-71,

572 1969).
s Letter from Jerris Leonard, Asst. Att'y Gen., to Mississippi Attorney General A.F. Summer,

May 21, 1969.
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art of the country by a corridor which was 19 miles long and one mile wide. The
istrict with the largest percentage of the black population, District 4, was only 43.9

percent black.
In 1975 the Justice Department filed a separate lawsuit alleging that the 1973
nIa was unlawful because it had not been cleared pursuant to section 5 and

use it diluted black voting strength." The District Court upheld the plan, but
on appeal the Fifth Circuit held that sufficient evidence of vote dilution had been
presented, and vacated and remanded the case back to the District Court for further
findings." The Fifth Circuit panel, however, questioned whether black access to the
political process would be more enhanced by creating a majority black district or by
creating two or more districts with substantial black voter populations "such that
all candidates in those districts must be responsive to the needs and aspirations of
the black electorate."'"

On remand, the Justice Department submitted a proposed redistricting plan to
the District Court which avoided unnecessary dilution of black voting strength and
provided one majority black district which was 66.1 percent black. The Board of

supervisor submitted a revision of its 1973 plan which increased the black popula-
tion in District 4 to 48.8 black in population and 43.6 percent black in voting-age
population, and the District Court ordered the Board's proposed plan into effect as a
court-ordered plan."

In the 1979 county elections, a black woman attorney was elected justice court
judge in District 4, but the Board of Supervisors remains all-white.

"United States v. Board of Supervisors of Forrest County, Civil No. H75-71(C) (S.D. Miss., filed
July 21, 1975). On appeal the section 5 claim was dropped under existing precedent holding that
court-ordered redistricting plans are not subject to section 5 preclearance, see East Carrol
Parish School Bd v. Marshall, 424 U.S. 636 (1976).

"United States v. Board of Supervisors of Forrest County, 571 F.2d 951 (5th Cir. 1978).
"571 F.2d at 956.

United States v. Board of Supervisors of Forrest County, supra, judgment of July 6, 1979.
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YAZOO COUNTY

In Yazoo County, the section 5 preclearance requirement forced the county to
abandon its repeated efforts to split up the black population concentration in Yazoo
City among all five districts, and requested in the development of a new plan under
which black candidates could get elected to county government.

Black people in Yazoo County are most heavily concentrated in seven majority
black Census enumeration districts (ED's) in central and south Yazoo City, the
county seat. Yazoo City itself is 60 percent black, and prior to redistricting in 1970
was located entirely within one district. In 1971 the Board of Supervisors devised a
new plan, purporting to equalize population disparities among the districts, which
combined rural and urban areas in each district and which fragmented the black
population concentration in Yazoo City among all five districts.92 In 1971 the
Attorney General objected to the plan, noting that the districts were not equal in
population, that black residential areas in Yazoo City were unnecessarily divided
into each of the five districts, and that the proposed district lines did not seem to be
related to equalizing population or achieving compactness or regularity of shape.93

In 1974 the Boardmade revisions based on the 1971 plan, but the Justice Depart-
ment indicated that the revised plan retained the objectionable features of the
objected-to plan. The Department found that:

"'Given the number and location of black persons in the City of Yazoo, alternative
district lines, drawn solely to achieve compact, regularly shaped districts within the
city, would naturally result in two of the county's five supervisors' districts having
black populations in excess of 64 percent." 94

The Department then made suggestions for revising the plan which would cure its
objectionable features. Subsequently, the Board developed a new plan which still
split Yazoo City up among all five districts, but which avoided the fragmentation of
black voting strength of the prior plan by putting the bulk of the black population
in Districts 3 and 5. Under the new plan, District 3 was 61 percent black and
District 5 was 69 percent black. The Justice Department approved the new plan in
1979 and in the 1979 county elections, a black county supervisor, the county's first
since Reconstruction, was elected from Distiict 5.
2. City redistricting

In two significant instances since 1975, the Attorney General has objected to city
redistricting plans in Canton and Batesville, In both instances, the section 5 objec-
tions were based upon findings that wards containing black population concentra-
tions were malapportioned, resulting in unlawful dilution of black voting strength.
Malapportionment devalues the votes of persons living in overpopulated districts,
and enhances the value of the votes of persons living in underpopulated districts.' 5

Thus, districts which are larger in population than the ideal-sized district are"underrepresented," and districts which are smaller in population than the ideal
are "overrepresented." A districting plan is racially discriminatory when majority
black districts are underrepresented and majority white districts are overrepresent-
ed.

In 1977 the Attroney General objected to a redistricting plan for Canton, a city
involved in two lawsuits which prevented a switch to at-large voting.9 s The city
submitted a redistricting plan based upon its own population census which signifi-
cantly understated the black population and overstated the white population 7 As a
result, the Attorney General determined that the plan unnecessarily packed black
population concentrations into two majority black wards which-because of malap-
portionment-were underrepresented in ward voting?

"Thus, even though we have received information that the City's house count
itself may not be accurate, if the 3 and 4 person factors are applied to the white and

," See F. Parker, County Redistricting in Mississippi, supra, pp. 404, 419.
'3 Letter from David L. Norman, Asst. Att'y Gen., to Griffin Norquist, attorney for the Yazoo

County Board of Supervisors, July 19, 1971.
"4 Letter from Gerald W. Jones, Chief, Voting Section, Civil Rights Division, U.S. Dept. of

Justice, to Griffin Norquist, Jan. 20, 1975.
"Se Reynolds v. Sirs, 37 U.S. 533 (1964).
'P.rkins v. Matthews, 400 U.S. 379 (1971); Stewart v. Waler, 404 F. Supp. 206 (N.D. Miss.

1976).
9 The city's population census was based upon counting houses and multiplying the number

of houses by the citywide average number of persons per house (3.5) as shown by the 1970
Census. This estimation process failed to take into account the fact that there were statistical
differences in the number of person per household for whites and blacks. The average white
household consisted of approximately 3 persons, and the average black household contained
approximately 4 persons. The city's method of calculation overstated the number of whites in
each ward, and understated the number of blacks.
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black house count data, respectively which the city has provided, the City is 59.6
percent black, Wards 5 and 6 [two majority black wards] are significantly overpopu-
lated, and the majority white wards are all underpopulated. The result of this is
that blacks are, in general, underrepresented and whites are overrepresented." 98

In 1980 a similar objection was lodged in a Batesville redistricting plan based on a
special house-count census survey conducted by the city. The Attorney General
determined that one ward had only a slight black population majority (51.4 percent),
and that blacks were overly concentrated in this ward-resulting in underrepresen-
tation-while whites were overrepresented in more sparsely populated majority
white wards.- The Attorney General also determined that the district configuration
unnecessarily deprived black citizens, who constituted 25 percent of the city's popu-
lation, of any opportunity to elect aldermen of their choice:

"Our analysis further reveals that voting in the county and the various school
district elections appears to follow racial lines. Thus, blacks under this plan would
appear to have no effective opportunity to elect an alderman of their choice. On the
other hand, we find that a reasonable and fairly drawn alternative plan which
eliminated the malapportionment extant in the submitted plan likely would contain
a district with a significantly larger black majority than does the proposed Ward
No. 2. In fact, we understand that such an alternative was available to and consid-
ered by the city prior to its adoption of the plan now under submission. In our view,
the adoption of a plan that would maintain black voting strength at a minimum
level, where alternative options would provide a fairer chance for minority repre-
sentation, is relevant to the question of an impermissible racial purpose in its
adoption (see Wilkes County v. United States, 450 F. Supp. 1171 (D.D.C. 1978), aff'd
439 U.S. 999 (1978))."'

SIX: DISCRIMINATORY MANIPULATION OF STATE ELECTION LAWS

Since 1966 to the present, the Mississippi Legislature and units of local govern-
ment have made sustained and persistent efforts to manipulate the election laws of
the state to prevent the election of black candidates. These include establishing a
majority vute/runoff requirement to win elective office and abolishing party prima-
ries, manipulating the qualifying deadlines for independent candidates, switching
from election to appointment for certain offices, and creating numbered posts. Each
of these discriminatory election law changes has been blocked by section 5 objec-
tions or, in some cases, litigation.

1. The "Open Primary"statutes and the majority vote requirement
In 1979 the Mississippi Legislature-for the fifth time-reenacted an "open pri-

mary" law abolishing the traditional system of political party primaries and estab-
lishing a majority vote runoff requirement to win elective office.' The Attorney
General determined-for the third time-that the state had failed to meet its
burden of showing that implementation of this law would not be retrogressive for
black political participation in Mississippi or that this retrogression was not intend-
ed.' In December, 1979 Mississippi filed a lawsuit in the District Court for the
District of Columbia seeking to overturn this section 5 objection, and this litigation
is continuing.'

Mississippi traditionally has required a majority vote to win party nomination,
but candidates running in the general election can win with less than a majority-a
plurality-of the vote.5 Black candidates running in party primaries against several
white candidates frequently have received the largest number of votes-but less
than a majority-only to lose in the primary runoff in a head-to-head contest with
the white candidate receiving the largest number of votes. Under the plurality
requirement applicable in general elections, if there is a split in the white vote
between the white Democratic and Republican candidates, black independents have
a chance of winning even in elections in which black voters do not have a voting

"Letter from Drew S. Days, 11I, Asst. Att'y Gen., to R. L. Goza, Apr. 13, ,77, p. 2.
Letter from Days to Richard T. Phillips, Sept. 29, 1980.

'Id., p. 2.
'Miss. Laws, 1979, ch. 452.
'Section 5 objection letter from Drew S. Days, 111, Asst. Att'y Cen., to Miss. Att'g Gen. A. F.

summer, June 11, 1979. The Supreme Court has held that a § 5 objection is required under the
discriminatory effect standard if the change would "lead td a retrogression in the position of
-acial minorities with respect to their effective exercise of the electoral franchise." Beer v.
United States, 425 U.S. 130, 141 (1970). Under §5, and implementing Justice Department
regulations, 28 CFR 951.39 (1981), the burden of proof is on the submitting state or locality.
'Mississippi v. United States, Civil No. 79-3469 (D.D.C., filed Dec. 27, 1979).
'Miss. Code. Ann. § 3279 (1956 Recomp.).
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majority.' Underlying most Mississippi elections is the fact of racial bloc voting;
most whites refuse to vote for black candidates regardless of their qualifications.'

Since 1966, the Mississippi Legislature has on five separate occasions-in 1966,
1970, 1975, 1976, and 1979-enacted "open primary" statutes aimed at preventing
black independent candidates from winning in the general election with less than a
majority of the vote. Under this proposal, all candidates-independents as well as
party candidates-are required to qualify and run at the same time in a "preferen-
tial election." Candidates affiliated with political parties may run with the party
label, but more than one political party candidate can run for the same office-
political party nominations are not permitted by the legislation. If no candidate
receives a majority, the two top vote-getters are required to run in general election"runoff." These statutes enacted a radical new system for electing public officials in
Mississippi from Governor to constable, and, in various versions, congressional and

-- municipal officials as well.
"Open primary" legislation in Mississippi has a long and involved history tainted

with strong evidence of racially discriminatory intent. The Mississippi Legislature
first passed "open primary" legislation in 1966, but it was vetoed by Gov. Paul
Johnson who stated that "this is an inopportune time for racial changes to be made
in our election procedures" and was concerned that approval of the law might
subject "our entire election procedures to a multiplicity of litigation." 8 Renewed
interest in the "open primary" scheme was sparked when in the 1967 elections, 195
black candidates ran as independents and 23-more than ever before-were elected
to office (including the state's first black state legislator). Also, in a 1968 special
election to fill a vacancy in Congress, black candidate Charles Evers got more votes
than any of the white candidates (he lost in the runoff). The sponsor of the 1968"open primary" bill, state Rep. Stone Barefield of Hattiesburg, stated that it would
cut down the chances of a "minority" candidate being elected.9 He told newsmen
that the Evers special election campaign illustrated the need for such a change, but
it was not directed against Evers personally.' 0 The bill-dubbed the "Charles Evers
bill"-passed the Mississippi House of Representatives by a vote of 103 to 4, but died
in the Senate Elections Committee amid doubt "whether the bill would have with-
stood a court challenge." I"

"Open primary" legislation again passed both houses in 1970. The House sponsor
of the legislation indicated that it was "almost indentical" to the 1968 proposal.' 2

The Senate debate focused on whether or not it would "encourage Negro bloc
voting" and whether it would "aid or thwart the power of minority groups." 13 The
chairman of the Senate Elections Committee warned that the legislation was neces-
sary to prevent the election of "minority" candidates:

"Talk about the bloc vote . . . under the present election laws, a minority candi-
date with a minority vote can come in and win a general election." 14

When the legislation was submitted to the Attorney General for preclearance, the
Assistant Attorney General in charge of the Civil Rights Division (who acts for the
Attorney General on section 5 submissions) wrote Mississippi officials that "there
appear to be some indications from the reported statements of proponents and the
statements of purpose made with respect to prior similar proposals" that one

In Mississippi, large numbers of black candidates have run for office as independent candi-
dates, who can qualify to run by submitting nominating petitions containing the required
number of signatures. Many blacks have run as independents because of their past exclusion
from effective participation in party affairs, see Riddell v. Nat'l Democratic Party, 508 F.2d 770
(5th Cir. 1975), and because of the possibility of winning in the general election with less than a
majority of the vote.

'See Appendix B, Racial Bloc Voting.
'1966 House Journal, pp. 1111-12. Also in 1966, the Mississippi Legislature enacted racially

discriminatory legislation increasing tenfold or more the number of nominating petition signa-
tures required for independent candidates to qualify. This statute was enacted after three black
members of the Mississippi Freedom Democratic Party announced their intention to run as
independents in the general election for the U.S. Senate and House of Representatives. See
United States Commission on Civil Rights, "Political Participation," pp. 44-46 (1968). The
Supreme Court held that the new qualifying requirements were subject to Federal preclearance
under the Voting Rights Act, Whitley v. Williams, decided sub noam. Allen v. State Bd. of
Elections, 393 U.S. 544, 570 (1969), and the Attorney General objected to their implementation as
racially discriminatory in both purpose and effect. Letter from Jerris Leonard, Asst. Att'y Gen.,
to Miss. Att'y Gen. A. F. Summer, May 21, 1969.

Andrew Reese, Jr., United Press International (UPI), Feb. 9, 1968.
o Saggus, Associated Press (AP), Mar. 28, 1968.''UPI, Apr. 4, 1968.

"UPI, Jan. 29, 1970.
13 UPI, Mar. 24, 1970; (Memphis) Commercial Appeal, Feb. 25, 1970.
4 (New Orleans) Times-Picayune, Mar. 25, 1970.
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purpose of the bill was to prevent the election of independent black candidates."
However, he stated that he was unable to make a determination within the alloted
60 days provided by the Act, and therefore was taking no action on the submission:

'Under these circumstances, the Attorney General is not prepared at this time-
60 days after receipt of these statutes-to make any determination of the validity or
invalidity of Acts 362 and 363 under the Voting Rights Act.""

Terming this a "Pilate-like response," a three-judge Mississippi District Court
held that the Assistant Attorney General had failed to perform his duty under the
Act and enjoined implementation pending proper § 5 review."T

This legislation was not resubmitted to the Attorney General until 1974, and this
time-the Attorney General concluded that the effect of this legislation "likely will
be to minimize the opportunity of black voters to elect a candidate of their choice
for a substantial number of district and countywide offices.* * " Is

Unable to conclude that the legislation did not have a racially discriminatory
purpose and would not have a racially discriminatory effect, the Attorney General
lodged an objection.'

Open primary" statutes were again enacted by the state legislature in 1975 and
1976. The 1975 legislation was vetoed by Gov. William Waller, and the Attorney
General objected to the 1976 legislation for the same reasons stated in the 1974
objection letter." Proponents of the "open primary" have contended that the law
would treat all candidates alike-regardless of race-and help cut down on rising
costs of conducting campaigns and holding elections. However, most of the inde-
pendent candidates who have run since 1965 in state and county races have been
black, and there are less discriminatory alternatives available for reducing cam-"paign costs and election expenses."

The Justice Department s position regarding this "open primary" legislation was
recently sustained by the Supreme Court in City of Rome, Georgia v. United States 22

when it affirmed a three-judge District Court's determination that a similar major-
ity-vote, runoff-election requirement failed to pass § 5 muster because of its discrimi-
natory effect:

"With respect to the majority vote and runoff election provisions, the discrimina-
tory effect is clear beyond peradventure. Under the plurality-win system, a black
candidate in Rome would stand a good chance of election if the white citizens spilt
their votes among numerous candidates and the black voters engaged in "single-
shot" voting, i.e., voted only for the candidate or candidates of their choice. Under
the majority vote/runoff election scheme, however, the black candidate, evei if he
gained a plurality of votes in the general election, would still have to face the
runner-up white candidate in a head-to-head runoff election in which, given bloc
voting by race and a white majority, the black candidate would be at a severe
disadvantage. "'

Despite the Attorney General's three successive objections to this legislation, and
the Supreme Court's decision, Mississippi has not given up in its efforts to imple-
ment this discriminatory "open primary" legislation. Although the provisions of the"open primary" law remain unenforceable because of these § 5 objections, they are
still published in the Elections sections of the Mississippi Code Annotated with state
approval, apparently awaiting the day whea § 5 will lapse or be repealed and this
unique law can go into effect.

Also, despite these repeated § 5 objections to the "open primary" legislation, units
of local government in Mississippi have attempted to institute their own local
majority vote requirements.

Louisville Municipal Separate School District.-In 1980, the Board of Trustees of
the Louisville Municipal School District-which functions as a countywide school
districtw-attempted to gain Attorney General approval of a new election plan
under which board members would be elected from each of the five supervisors'

"5 Letter from Jerris Leonard, Asst. Att'y G-en., to Miss. Att'y Gen. A. F. Summer, Sept. 21,
1970.

14 Id'
"Evers v. State Bd. of Election Comm rs, 327 F. Supp. 640 (S.D. Miss. 1971) (three-judge court),

appeal dism'd, 450 U.S. 1001 (1972).
,a Letter from L. Stanley Pottinger, Asat. Att'y Gen., to A.F. Summer, Apr. 26, 1974.
Id.
Letter from Pottinger to Summer, Aug. 23, 1976.

". For example, election expenses could be reduced by moving the date for party primaries
closer to the date for holding the general election, and by eliminating primary runoffs.

- U.S. -, 64 L.Ed.2d 119 (1980), affg, 472 F. Supp. 221 (D.D.C. 1979) (three-judge court).
"472 F. Supp. at 244 (footnotes omitted).
-In most counties in Mississippi, there is a county board of education, each member of which

is elected from one of the five supervisors' districts. As in most other elections in Mississippi,
candidates may win in the general election with a plurality of the votes cast.
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districts, but a majority vote/runoff requirement would apply. On facts showing
that this system was unique in Mississippi, that blacks constituted 39 percent of the
county population but lacked a majority in any of the five supervisors' districts, that
there was racially polarized voting, and no black person had ever been elected or
appointed to the school board, the board of supervisors, or the Louisville Board of
Aldermen, the Attorney General was unable to conclude that the special application
of this majority vote requirement would not have a discriminatory effect."5

City of Kosciusko.-In 1976, the City of Kosciusko, which was only 36.7 percent
black (1970 Census), attempted to reinstitute an at-large election system struck
down by the District Court in Steurt v. Waller,2" coupled with majority vote and
numbered posts requirements. Since blacks comprised a distinct minority of the
community, implementation of this new system would have made it impossible for
black voters to elect candidates of their choice or significantly influence city elec-
tions, and the Attorney General concluded that he was unable to find that the new
election system would not have a racially discriminatory effect.2"

City of Grenada. -Although blacks made up only 43 percent of the population of
the City of Grenada (1970 Census), the City attempted to implement a new city
council election scheme involving a switch from district to at-large elections, num-
bered posts for two candidates, and a majority vote requirement. Relying upon
Federal Court decisions finding these devices to be racially discriminatory and
having the effect of curtailing minority voting power, the Attorney General objected
to the changes.20

2. Manipulating qualifying deadlines
Although for most state and county elections, party primaries are held three

months before the general election, independent candidates have had up until 40
days before the general election to submit their qualifying papers.- In the 1975
general elect. n, over 100 black candidates decided to run as independents, but the
Mississippi Legislature attempted to defeat their efforts by moving up the qualifying
deadline for independent candidates to make it coincide with the qualifying dead-
line for candidates in political party primaries.

In 1975, under existing law, independent candidates had until September to
qualify to run for office in the state and county elections held that year. The
Mississippi Legislature, however, enacted a statute that year requiring independents
to qualify by the same date as candidates for the party primaries." The statute was
not enacted until April 8, giving the independent candidates less than two months
before the June 6 qualifying deadline to obtain the necessary petition signatures to
qualify, and was not submitted to the Attorney General for § 5 preclearance until
April 18. Requiring independent candidates to qualify and begin their campaigns
before the primaries-in which they were not running-and five months before the
general election-in which they were running-would have caused confusion in the
electoral process and would have greatly increased the campaign expenses of the
independents. Noting that the timing of this legislation placed an "inordinate
burden . . . on potential independent candidates in terms of the resulting confusion,
uncertainty and the limited period for obtaining the necessary petition signatures to
qualify for the 1975 elections," and that most of the independent candidates in
recent Mississippi history have been black, the Attorney General lodged an objec-
tion.3

This 1975-provision was virtually identical to a similar provision enacted in 1966,
aimed at preventing candidates of the Mississippi Freedom Democratic Party from
running for Congress as independents in the general election. The 1966 law, in
addition to requiring independent candidates to qualify at the same time as party
candidates, also increased tenfold or more the number of signatures required on
nominating petitions for independents, and disqualified any independent candidates
who had voted in a primary election."

"sLetter from Drew S. Days, Ill, Asst. Att'y Gen., to James C. Mayo, Mar. 28, 1980.
24404 F. Supp. 206 (N.D. Miss. 1975). The Stewart decision is discussed supra, pp. 41-42.
"1Letter from J. Stanley Pottinger, Asst. Att'y Gen., to City Attorney John D. Guyton, Sept.

20, 1976.
soLetter from David L. Norman, Asst. Att'y Gen., to City Attorney W. H. Fedric, Mar. 20,

1971.
"Miss. Code Ann. §3260 (1956 Recomp.).
"Miss. Laws, 1975, SB. 2218.
"Letter from J. Stanley Pottinger, Asst. Att'y Gen., to Miss. Att'y Gen. A. F. Summer, June 4,

1975.
"See supra, pp. 72-73.



533

J. Switching from election to appointment of certain offices
In 1966, the Mississippi Legislative also attempted to prevent the election of black

county school superintendents by making the office appointive, rather than elective,
in ten counties-eight of which were majority black-and giving other counties the
option of making the position appointive.- The county boards of education, which
were to make the appointments, all were majority white. The Supreme Court in
holding that this statute was subject to § 5 preclearance, noted that it had a direct
effect on the right to vote:

"The power of a citizen's vote is affected by this amendment; after the change, he
is prohibited from electing an officer formerly subject to the approval of the
voters. " 4

Subsequently, implementation of this statute was blocked by a § 5 objection, 3 and
black county school superintendents have been elected in five counties in which
appointment would have been required."

Tunica County, undeterred by the Supreme Court's decision and the Attorney
General's objection, made the change in 1966, but did not submit the change for § 5
review until 1976. Although Tunica County is majority black, the county board of
education had been all-white until 1976 when the first black was elected. The
Attorney General lodged an objection to this change, noting the prior § 5 objection
to the statute and the fact that increased black political participation resulted in
the election of a Circuit Clerk countywide in 1975 and a school board member in
1976.3?
4. Numbered posts requirement

The numbered posts requirement-in which candidates must run for Post No. 1,
Post No. 2, and the like-has a raciall discriminatory potential because it sepa-
rates out the various positions to be filled by posts, instead of allowing all candi-
dates to run together for several positions. Thus, when black candidates qualify for
one or more posts, the most popular white candidates, instead of running against
each other, may qualify for the separate post positions in which the black candi-
dates are running. In the context of racial bloc voting in which whites have a voting
majority, this insures the defeat of all the black candidates.

The Supreme Court has held that this requirement may "enhance [ the oppor-
tunity for racial discrimination."" The courts have noted that "each candidate must
limit his candidacy . . . to a particular place on the ballot," and "its ultimate effect
is to highlight the racial element where it exists."" Thus, it "may have the effect of
curtailing minority voting power."04

The Attorney General has lodged six section 5 objections to election law changes
in Mississippi introducing a numbered post requirement, most often in the context
of a switch to at-large elections.41 In each instance, the numbered posts requirement,
coupled with at-large voting and sometimes a majority vote requirement, would
have had the effect of defeating the opportunities of black voters to elect candidates
of their choice. In 1977, the Jackson City Council, whose at-large municipal election
system was being challenged in litigation, considered adopting a numbered posts
system as authorized by state statute for the election of its two city commissioners,
but decided against it because of the possibility of section 5 objection to the change."

SEVEN: MUNICIPAL ANNEXATIONS

Since 1975 seven cities and towns in Mississippi with at-large voting systems have
annexed adjoining predominantly white areas with the purpose or effect of diluting

Miss. Laws, 1966 ch. 406. See United States Commission on Civil Rights, "Political Participa-
tion," pp. 42-43 (1968).

"Bunton v. Patterson, decided ."ib nor. Allen v. State Bd of Elections, 393 U.S. 544, 569-70
(1969).

"Letter from Leonard to Summer, May 21, 1969.
"Holmes, Noxubee, Jefferson, Humphreys, and Claiborne Counties. Noxubee and Humphreys

still have all-white county school boards. Joint Center for Political Studies, "National Roster of
Black Elected Officials," Vol. 10, pp. 168-171 (1980).

"Letter from J. Stanley Pottinger, Asst. Att'y Gen., to John W. Dulaney, Jan. 24, 1977.
"White v. Register, 412 U.S. 755,766 (1973).
"Graves v. Barnes, 343 F. Supp. 704, 725 (W.D. Tex. 1972), (three-judge court), affd in relevant

part sub nom. White v. Regester, supra.
ADunston v. Scott 336 F. Supp. 206, 213 n. 9 (E.D.N.C. 1972) (three-judge court).
41 Changes to a numbered posts requirement were objected to in submissions involving at-large

municipal elections for Kosciusko (Sept. 20, 1976), and Grenada (Mar. 20, 1972), and for Indone-
sia, which already had at-large elections (Apr. 20, 1973), and involving at-large county elections
for Attala County (June 30, 1971), Grenada County (June 23, 1971), and statewide (Sept. 10,
1971).

"See Kirksey v. City of Jackson, 461 F. Supp. 1282, 1288 (S.D. Miss. 1978).



534

black voting strength in municipal voting. Because of the potential of such annex-
ations for minimizing and cancelling out black voting strength, the Supreme Court
in a 1971 Mississippi case held that municipal annexations must be precleared
under section 5.4 Annexations which dilutes the votes of black citizens-and this
usually occurs in the context of at-large elections and racial block voting-are
discriminatory changes:

The annexation of an area with a white majority, combined with at-large council-
manic elections and racial voting, created or enhanced the power of the white
majority to exclude Negroes totally from participation in the governing of the city
through membership in the city council.,

The function of a section 5 objection to annexations by municipalities is often
misunderstood. A section 5 objection does not affect the validity of any annexation
nor prevent the annexation of any territory. The objection prohibits only the imple-
mentation of changes affecting voting-the municipalities may not change its elec-
tion system by expanding it to the annexed area. Further, the Supreme Court has
determined that the section 5 objection must be withdrawn if the municipality takes
steps to "neutralize to the extent possible any adverse effect upon the political
participation of black voters . . ." 42 Thus, any municipality may remedy the conse-
quences of a discriminatory annexation by replacing at-large elections with ward
voting which gives blacks an opportunity for representation in the enlarged commu-
nity.
Indianol,i

The practices of the City of Indianola illustrate how annexations are used to
disenfranchise black citizens. Indianola implemented three annexations after the
enactment of the Voting Rights Act and one annexation seven months prior to its
enactment. Although the annexations-all covered by section 5-have never been
submitted for preclearance, the Mayor of that town has joined the chorus of those
claiming section 5 is no longer needed, "I think its usefulness is over. The South's
been the whipping boy long enough." 4

Blacks made up 70 percent of Indianola's population in 1965 and stood to gain
significant political power as a result of the protections of the Voting Rights Act. In
1965, 1966, 1967, and 1968, by annexing adjoining white neighborhoods, Indianola
brought more than 1,000 white voters into the city, reducing black voting strength
by more than 30 percent. None of these discriminatory annexations were submitted
for Federal preclearance. At the same time, the predominantly white city council
refused requests to annex 11 adjoining predominantly black subdivisions containing
more than 3,500 persons. These predominantly black subdivisions receive city water
and sewer services and city fire protection, but are excluded from articipation in the
selection of municipal officials. During this same period, much of the housing
occupied by poor blacks within the town was condemned, and this accelerated the
move of blacks into housing outside the city. Today blacks constitute only 48 percent
of the town's registered voters and only one black alderman has been elected to the
seven-member board of aldermen.

On May 14, 1981, in a lawsuit brought by the President of the Sunflower County
NAACP Branch and 13 black voters, a three-judge District Court held that the city
had violated the Voting Rights Act by annexing these white neighborhoods without
section 5 preclearance. However, the court refused to invalidate the city elections in
which the newly-annexed white residents participated.
Jackson

The City of Jackson began a series of annexations in 1960 as blacks were nearing
a majority of the population. The impact of the last annexation in 1976 reduces the
black population to 38.1 percent. The Department of Justice objected to the 1976
annexations,4 but the City has ignored the objection and in violation of the Voting
Rights Act allows voters in the annexed areas to vote in municipal elections."

Yer Tot Wtje Pfect 8lack PeMtI

1960 (premnnexatbn) ............................................................ 120,761 70,694 58.5 49,994 41.4
1960 (post nnexat ) ............................................................ 144,422 92,193 64,3 51,556 35.7

"Perkins v. Matthew, 400 U.S. 379, 388 (197 1).
"City of Richmond v. United States, 422 U.S. 359, 370 (1975).
4 Id.
"Mayor Phillip Fratesi, quoted in "The Voting-Rights Issue", Newsweek, p. 34 (May 11, 1981).
"Letter from J. StanleyPottinger, Asst. Att'y Gen., to City Attorney John E. Stone, Dec. 3,

1976.
"Kirksey v. City of Jackson, Civil No. J77-0075(N) (S.D. Miss. Jan. 23, 1981).
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Year ota White Percent 8KAk Percent

1970 (preannexalo ) ............................................................. 153,968 92,651 60 2 61,063 39.7
1971 (posiannexatsn) ..................... 163,063 100,338 61.6 62,471 386
1976 (preannexat&) .................... 200,700 120,420 60 80,280 40
1916 (postannexatn ) ............................................................ 233,190 144,399 61.9 88,791 38.1

The 1976 annexation encompasses a 40-square-mile area containing 32,490 per-
sons, 74 percent of whom are white. The Attorney General in his section 5 objection
letter found that while the black percentage in Jackson's population continued to
climb since 1960, Jackson in a series of annexations annexed heavily white areas
(1960-90 percent white, 1971-84.5 percent white, 1976-74 percent white) which
reduced black voting strength.

The Attorney General determined that the effect of the 1976 annexation was to
reduce the city's total 1976 population from 40 percent to 38 percent, to reinforce a
trend since 1960 of annexing white areas with "the effect of counteracting the
impact of an otherwise growing black population percentage" which, without these
annexations, "would be approaching a majority." Considering all the elements of
the city's electoral system, including the at-large election of members of the city
Council, the majority vote requirement, the full slate voting requirement, no blacks
having been elected to the city council, and racial bloc voting, the Attorney General
concluded:

"Thus the dilutive effect of the annexation combined with a system of election
that minimizes the opportunity for minorities to be elected and with the existence
of racial bloc voting makes it impossible for the Attorney General to conclude that
the 1976 annexation will not have a racially discriminatory effect."

The Attorney General in his objection letter stated that the objection would be
withdrawn if "at-large elections were replaced by a ward system of choosing council-
men." Jackson has refused to alter its election system, however, and continues to
ignore this objection.

Grenada
The City of Grenada, where blacks were 48.5 percent of the population in 1960,

made eight annexations between 1965 and 1973 which added only white residents.4'
Between 1962 and 1964, the City made three annexations which also included only
white residents. The City refused the repeated requests from residents of Pine Hill,
a concentrated black community, to be annexed-instead, the annexations result in
this community being surrounded on three sides by the City's corporate limits. All
these annexations were implemented without section 5 preclearance. The failure to
comply with section 5 continued despite the City being clearly aware of its require-
ments in 1969, when a three-judge District Court enjoined the implementation of
another change affecting voting until the City complied with section 5. The City
implemented two annexations without preclearance after the entry of that Order
and continued to implement prior unsubmitted annexations.

In December, 1974, the City submitted only the 1973 annexation-the last of the
series-to the Department of Justice for preclearance. In objecting to that annex-
ation, the Department informed the City that it was aware of the previous annex-
ations and requested to be advised whether the City intended to comply with
section 5 administratively or by litigation.

On March 4, 1975, the City asked the Department to reconsider its objection to
the 1973 annexation and submitted the seven other annexations made since 1965.
The Department objected to these annexations, noting the addition of only white
residents to the City and the exclusion of black citizens. The Department objected
on the bases that (a) the annexations were a part of a pattern by the City to annex
areas with entirely one racial composition to the exclusion of other areas with an
entirely different racial composition, and (b) the annexations had a racially discrimi-
natory effect on voting by diluting black voting strength.

Vicksburg
The City of Vicksburg annexed an area in 1975 which was 98.5 percent white."

The black population, which had been rising steadily since 1960 was approaching a
majority, but was reduced to 45.1 percent of the City population by the annexation.

,Letter of Objection, Feb. 5, 1975 and May 2, 1975.
Letter of Objection, Oct. 1, 1976.

83-679 0 - 82 - 35 (pt.1)
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Yeor Whte Noeme Pcenl TOW

1960 ........................................................................................................................ 15,516 13,627 46.8 29,143

1970 ........................................................................................................................ 12,824 12,654 49.7 25,478
1976 (postanne ation) ........................................................................................... 15,458 12,685 56.1 28,143

This change was submitted to the Department of Justice in 1976 and an objection
was entered. The Department noted that under Vicksburg's system a mayor and
two council members were elected at-large with a majority vote requirement in the
primaries, an anti-single shot voting law, and black candidates had never successful-
ly run for office. Subsequently, Vicksburg modified its system to eliminate the
discriminatory effect of the annexation by dividing the City into two wards for the
election of the council members. In the first election held under ward voting in
1977, a black candidate was elected to represent one of the two wards.
Sidon

The City of Sidon annexed an exclusively white area in 1972 when blacks were
41.4 percent of the town's population."' The annexation reduced blacks to 33.4
percent of the population. The City did not submit this change for preclearance
until 1977 and an objection was made. In examining the effect of the annexation,
the Department of Justice noted that a black candidate in a 1977 special election
would have been elected under the town's plurality system, but for the prohibition
of a single-shot voting.
Mendenhall

That municipalities have not given up on racially discriminatory annexations is
demonstration by the November, 1980 submission to the Department of Justice by
the City of Mendenhall."2 The City annexed an area of all-white residents which
reduced the black population percentage of the City. The Department objected and
noted that in the context of Mendenhall's at-large system, with majority vote
primaries and full-state requirement, the annexation would dilute black voting
strength.

EIGHT: DISCRIMINATORY CHANGES IN VOTING PROCEDURES

1. Polling place changes
In the 1978 U.S. Senate race in which Charles Evers, a black candidate running

as an independent, was running against white Democratic and Republican nomi-
nees, election officials in Hinds County changed the location of 30 polling places
several weeks before the election, bud did not announce the change until the
afternoon before the election's Eleven of these polling places were in predominantly
black precincts where two-thirds of the black registered voters of Jackson-Evers'
political base-resided. The change was not submitted-as required by § 5-until
approximately three weeks before the election, and the Attorney General's approval
had not been obtained bX election day. The campaign director for the Democratic
nominee commented, "It s an obvious attempt to confuse the voters. It's irresponsi-
ble not to have publicized [the change in polling places]." 54

Evers, concerned that the confused might cost him votes, sought a temporary
restraining order against the unprecleared change," but the District Court refused
to order anything more than the stationing of election officials at the old polling
places to direct voters to the new ones, a measure that was not uniformly carried
out, according to complaints. Although these changes eventually were approved by
the Attorney General, this incident shows that even changes as seemingly minor as
polling place changes can have a significant impact on the election process.

In 1971 in a major case originating in Mississippi defining the scope and applica-
tion of § 5, the Supreme Court recognized that changes in polling place locations can
have a significant detrimental racial effect:

"Even without going beyond the plain words of the statute, we think it clear that
the location of polling places constitutes a 'standard, practice, or procedure with

"Letter Objection, Oct. 28, 1977.
"Letter Objection, Jan. 12, 1981.
"This incident is described in Howard Ball, Dale Krane, and Thomas Lauth, "Compromised

Compliance: Implementation of the 1965 Voting Rights Act," pp. i-vii (1981).Hid. p. ii.
"Evers v. Hinds County Board of Supervisors, Civil No. (S.D. Miss. filed Nov. 6, 1978). The

District Court, after the change was approved, dismissed the complaint as moot, but the Fifth
Circuit reversed, ruling that this was a change capable of repetition, yet evading review.
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respect to voting.' The abstract right becomes a reality at the polling place on
election day. The accessibility, prominence, facilities, and prior notice of the polling
place's location all have an effect on a person's ability to exercise his franchise.""s

In Mississippi, locating polling places in all-white churches, plantation stores, or
other locations hostile to black participation, or at inconvenient distances from
black communities, are continuing problems."7 In 1975, the Attorney General object-
ed to three polling place changes in Clay County (two) and Warren County (one)
where local election officials attempted to relocate precinct polling places to pre-
dominantly white residential areas five to ten miles from the predominantly black
areas of the affected precincts, and after local officials denied black community
requests that they designate polling places more convenient for black voters.5'
2. Assistance to illiterate voters

In 1966, just after the Voting Rights Act abolished literacy tests and required
local officials to register qualified applicants who were illiterate, the Mississippi
Legislature repealed the state statute providing for assistance to illiterate voters in
casting their ballots. The Attorney General objected to ths change,"9 it was reinsti-
tuted by order of the Federal District Court."

Nevertheless, problems remained. The state statute providing for assistance to
blind and diabled persons allowed such persons to elect any person of their choice to
assist them in voting, while the procedures applicable to illiterate voters allowed
assistance only from polling place managers and clerks, the majority of whom have
been white. In most areas, the vast majority of voters who are illiterate and require
assistance are black, and black voters frequently have been reluctant to request
assistance from white managers and clerks whom they often do not trust or whose
presence in the voting booth might deter them from voting for the candidates of
their choice. In 1977, the Mississippi Supreme Court ruled that the differences in
assistance procedures between blind and disabled voters and illiterate voters were
unconstitutional, and held that illiterate voters were entitled to assistance from any
person of their choice."
- In 1979, the Mississippi Legislature attempted to limit the liberal scope of this
new procedure by enacting a new statute applicable to all voters needing assistance
which required that the person giving assistance must be a registered voter of that
particular precinct, that one person may not assist more than five voters, and that
the polling place manager must be present while the assistance is given."1 The new
restrictions would have denied older black illiterate voters assistance from family
members who lived and were registered to vote outside the precinct, and would have
prevented voters from receiving assistance from poll watchers for the candidates of
their choice-a common practice in Mississippi-more than five times. Finding that
these restrictions had a disproportionate impact on black voters, that most poll
managers who were required to be present were white, and that the new limitations
were 'more restrictive than those of most other comparable states and. . . we have
received no explanation of why such restrictive rules are necessary," the Attorney
General interposed an objection."3

S. Use of sample ballots
Mississippi law does not prohibit the use of sample ballots by voters, and sample

ballots frequently are used by both while and black voters to assist them in voting
for the candidates of their choice when the ballots are long and there are dozens of
offices to be filled. However, polling place managers in some precincts across the
state have taken it upon themselves to deny black voters the use of sample ballots."4

Because § 5 covers any change in voting procedures, any change in procedures
affecting the use of sample ballots must be precleared. In Hinds County, however, in

"Perkins v. Matthews, 400 U.S. 379, 387 (1971).
"See Washington Research Project, "The Shameful Bli ht, p. 80-82 (1972); United States

Commission on Civil Rights, Political Participation," pp. 81-2 (1968).
"Letters from J. Stanley Pottinger, Asst. Att'y Gen., to A.M. Edwards, July 25, 1975, and

John W. Prewitt, June 16, 1975.
", Letter from Jerris Leonard, Asst. Att'y Gen., to Miss. Att'y Gen. A.F. Summer, May 26,

1969.
"United States v. Mississippi, 256 F. Supp. 344 (S.D. Miss. 1966) (three-judge court).

O'Neal v. Simpson, 350 So.2d 998 (Miss. 1877).
Miss. Laws, 1979, H.B. 854.

-Letter from Drew S. Days, III, Ast. Att'y. Gen., to Miss. Att'y Cen. A. F. Summer, July 6,
1979.

"The Shameful Blight" supra, pp. 82-86; "Political Participation," supra,. p. 73-74. The
Fifth Circuit has ruled that to deny lack voters the right to sample ballots while imposing no
such restrictions on other voters violates the Fourteenth Amendment and the Voting Rights
Act. Gilmore v. Green County Democratic Party Executive Committee, 435 F.2d 487 (5th Cir.
1970).



538

the 1980 general election for the U.S. House of Representatives, black candidate
Leslie McLemore complainted that the Hinds County Election Commission institut-
ed new instructions for polling place officials to deny voters the use of sample
ballots, even though the change had not been precleared pursuant to § 5.

NINE: CURRENT DISCRIMINATORY STATE ELECTION LAWS-THE MAJORITY VOTE
REQUIREMENT AND THE FULL-SLATE VOTING REQUIREMENT

Mississippi still requires a majority vote for a candidate to win party nomination
in primary elections,6 5 and to win a special election to fill a vacancy in public
office,6 6 and has a "full-slate" voting requirement which prohibits "single-shot"
voting.6 7 These statutes discriminate against black candidates for office and make it
more difficult for black voters to elect candidates of their choice.

"Virtually unknown outside the South . . . the majority vote system tends to
strengthen the majority's ability to submerge a political or racial minority . . ." 68
It "enhance[s the opportunity for racial discrimination." 69 Thus, with racial bloc
voting, unless black voters are in the majority, the majority vote requirement
generally has the effect of denying black voters the opportunity to nominate or elect
(in a special election) candidates of their choice for public office. -

For example, in the 1980 Democratic primary in Mississippi's Fourth Congression-
al District, black state Senator Henry J. Kirksey-running against three white
candidates-received the highest number of votes in his bid for the Democratic
nomination for the U.S. House of Representatives. Analysis of the voting results
show that Senator Kirksey was preferred by over 90 percent of black voters. In the
primary runoff, however, in a head-to-head contest with the runner-up white candi-
date, who had never been elected to any public office, Senator Kirksey was decisive-
ly defeated by the majority vote requirement and white bloc voting.

Under this "full-slate," or "anti-single-shot" voting requirement, voters must vote
for as many candidates on the ballot as there are positions to be filed in order to
have their votes counted. Otherwise, their ballots are thrown out. Thus, if there are
five positions to be filled, voters must vote for five candidates regardless of whether
they want all five candidates elected.

this requirement is racially discriminatory in instances in which blacks are in the
minority and less than a full slate of black candidates is running. Without a full-
slate requirement, black voters can vote only for one or two black candidates, or
slate-shot vote, and the black candidates have a chance of getting elected. 70 With
the full-slate requirement, black voters are required to cast not only one or two
votes for the black candidates they prefer, but also are required to vote for their
white opponents, thus cancelling out their votes for the candidates they prefer.
Voters are required to vote, not only for candidates they want elected, but also for
candidates they don't want elected.

The fact that these discriminatory election laws remain on the books is indicative
of a continued desire to dilute black voting strength and to prevent the election of
black candidates to public office in Mississippi.

APPENDIX A: DISCRIMINATION AGAINST BLACK CITIZENS IN THE PROVISION OF
MUNICIPAL SERVICES IN CITIES WITH AT-LARGE ELECTIONS

Aberdeen.-Aberdeen is a small (pop. 6,157) city in northeast Mississippi which is
41 percent black and which is governed by a mayor and board of aldermen. All five
aldermen were elected at-large until 1980, and at least since 1919 no black person
had been elected to the board of aldermen. In 1976 15 black citizens of Aberdeen
filed a lawsuit challenging at-large voting for dilution of black voting strength, and
in 1977 a Consent Judgment was entered abolishing at-large elections and requiring

5 Miss. Code Ann. § 23-3-69 (1972).
6 Miss. Code Ann. §§ 23-5-197, 23-5-203 (1972).

67 Miss. Code Ann. §§ 3110 (1956 Recomp.).
68 Graves v. Barnes, 343 F Supp. 704, 725 (W.D. Tex. 1972) (three-judge court), aff'd in relevant

part, White v. Regester, 412 U.S. 755 (1973).
19 White v. Regester, 412 U.S. 755, 766 (1973). The majority vote requirement and the full-slate

voting requirement have been held to show that the electoral process in Mississippi is not
equally open to blacks in a number of cases, but have not yet been declared unconstitutional.
See, e.g., Kirksey v. Ci of Jackson, 461 F Supp. 1282, 1310 (S.D. Miss. 19781, vac'd and
remanded, 625 F. 2d 21 (5th Cir. 1980); United States v. Board of Supervisors of Forrest County,
571 F. 2d 951 (5th Cir. 1978); Kirksey v. Board of Supervisors of Hinds County, 554 F. 2d 139 (5th
Cir. 1977) (en banc), cert. denied, 434 U.S. 968 (1977).

7O For an example of this, see United States Commission on Civil Rights, "The Voting Rights
Act: Ten Years After," pp. 206-207 (1975).
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election of aldermen from wards.7' In 1980 two black aldermen were elected from
majority black wards.

Data developed for the trial in that case and in conjunction with a 1975 lawsuit
challenging racial discrimination in the use of revenue sharing funds and in the
provision of municipal services, Young v. City of Aberdeen, showed that black
residents of Aberdeen were being discriminated against in the provision of sanitary
sewer service, street paving, fire protection, and water service.12

(1) Sewer service. Since 1958, the city had undertaken nine sanitary sewer im-
provement projects with revenue sharing funds, six in white areas (including five in
a newly annexed white area), and three in black areas. Thirty-one thousand nine
hundred forty-four feet of sewer lines (87.62 percent) were planned for white areas,
while only 4,512 feet (12.38 percent) were planned for black areas. These improve-
ments had the net effect of improving and extending coverage to newly annexed
white areas while deferring or ignoring altogether similar improvements to older
and established black areas with inferior service. On motion of the plaintiffs in
Young v. City of Aberdeen, the District Court entered an order requiring that all
revenue sharing funds received by the city after January 2, 1976, $188,463 for fiscal
year 1976, be placed in escrow, and directing the city to begin construction of a
sewer project in a predominantly black area.3

(2) Street paving. The data on paved and unpaved streets showed that although
there were unpaved streets in both white and black residential areas, 30 percent of
the homes occupied by blacks fronted on unpaved streets, while only 11 percent of
the homes occupied by whites had unpaved streets. Although black-occupied homes
represented only 39 percent of the total number of residences in Aberdeen, they
represented 62 percent of the total number of residences on unpaved streets. Analy-
sis of the location of paved streets showed that paving priorities favored the white
residential areas and excluded black residential areas. Analysis of street paving
projects showed that the bulk of the town's revenue sharing funds had been used for
street improvements in the white areas. In 1975 the city improved 22 streets, 20 in
white areas and 2 in black areas.

(3) Fire hydrants. Data provided by the city showed that although most areas of
the white community were adequately served by the placement of fire hydrants, six
areas of the black community did not have adequate fire protection.

(4) Water service. City data showed that there were 38 dwelling units in the city
which were not connected to any water lines, all of them occupied by blacks.

On July 1, 1976, a final judgment was entered in Young, which was agreed to by
the city, which enjoined the city from racial discrimination against black residents
of Aberdeen in the provision and maintenance of sanitary sewer service, street
paving and accompanying street drainage, fire protection through fire hydrant
placement, and water service, and which further enjoined the city from racial
discrimination in the spending of general revenue sharing funds." In addition, the
final judgment specifically ordered the city to pave 22 streets, to complete 6 sanitary
sewer projects to provide sewer service to unserved black areas, to provide city
water service to an unserved black area, arid to install fire hydrants at six locations
to provide fire protection to black neighborhoods.

Ha ttiesburg.-Hattiesburg, which is 29 percent black, ado pted at-large elections
under a commission form of government in 1910, and since then no black has been
elected to the three-member city council. Surveys conducted for the lawsuit chal-
lenging at-large municipal elections show discrimination against the black commu-
nity by the all-white city council."

(1) City appointments. As of July 1980, of the 63 members of city-appointed boards
and commissions, only 10 (16 percent) were black.

(2) Street paving conditions. Analysis of street paving conditions showed major
differences between the conditions of streets in white areas and streets in black
areas. In white neighborhoods, 70 percent of the street length was found to be
excellent or good, as opposed to only 48 percent of the street length in black
neighborhoods. In black neighborhoods, 56 percent of the street length was found to

"Fears v. City of Aberdeen, Civil No. EC 76-50-K, N.D. Miss., filed Mar. 19, 1976. Consent
Judgment entered, Sept. 26, 1977.

,3 Young v. City of Aberdeen, No. EC 75-162-K, N.D. Miss., filed Oct. 20, 1975; John E. Foster,
P.E., "Engineering Analysis, Sewer & Water, Aberdeen, Mississippi" (Sept. 19, 1977), "Compara-
tive Analysis of Municipal Street Services Provided Black Residential Areas and White Residen-
tial Areas of Aberdeen, Mississippi" (Sept. 16, 1977).

13 Young v. City of Aberdeen, supra, Order Escrowing Federal Revenue Sharing Funds, Jan. 5,
1976.

7, Young v. City of Aberdeen, supra, Final Judgment, July 1, 1976.
-Boykins v. City of Hattiesburg, Civil No. H77-0065(C) S.D. Miss,; Alan Paller, P.E., "Review

of Municipal Services in Hattiesburg, Mississippi" (Oct. 1979).
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be fair or poor, as opposed to only 30 percent of the street length in white neighbor-
hoods. Analysis of these data in terms of numbers of streets showed that 81 percent
of the streets in white neighborhoods were rated excellent or good, as opposed to
only 46 percent of the streets in black neighborhoods.

(3) Street resurfacing. Statistics for the years 1969, 1971, 1973, 1975, and 1976
(omitting 1974, when a major flood occurred) showed that 47 percent of the street
length in white residential areas was resurfaced by the city, but only 25 percent in
black residential areas. Thus, white residential streets were resurfaced at nearly
twice the rate of black residential streets.

(4) Sewer system maintenance. Although 54 percent of the complaints received by
the city during selected months in 1977 and 1978 came from black residential areas,
only 35 percent of the number of maintenance hours worked was in black areas.
White areas, which accounted for only 46 percent of the complaints, got 65 percent
of the sewer maintenance work.

(5) School recreation facilities. Predominantly white schools had more than twice
as much recreational equipment as the predominantly black schools.

Jackson.-Plaintiffs in the at-large election challenged against the City of Jackson
conducted an in-depth study of city government and the provision of municipal
services, and-based upon data and statistics provided by the city itself-presented
evidence of extensive discrimination against the black community.78

(1) City appointments. Before 1969, no black citizens were appointed by the city
council to any municipal boards and commissions. As of 1978, 21 of the 35 municipal
boards and commissions were still all-white. Blacks were appointed by the city
council to only 14 percent of the positions on municipal boards and commissions in
a city which was 40 percent black.

(2) City employment. Statistics produced in discovery in three employment dis-
crimination cases against the City of Jackson showed a citywide pattern and prac-
tice of racial discrimination against blacks in employment. No black person had
been hired in the Jackson Fire Department until 1972, and from 1972 to 1973 of the
86 blacks who applied, only one was hired. No blacks had been hired by the Jackson
Police Department until 1963, and from 1970 to 1973, of the 318 blacks who applied,
only 14 were hired. No blacks had been promoted above the rank of patrolman,
except for one black sergeant. In both departments, black applicants were discrimi-
nated against by the use of entrance tests which had a severe discriminatory impact
and which had never been validated for job-relatedness. In other city departments,
most of the city's black employees were concentrated in lower-paid laborer and
unskilled labor positions. No blacks were employed as department heads. Of the 78
city employees who earned above $13,000 per year, only one was black.

(3) Street resurfacing. Although 73 percent of the city street surface in Jackson
was in white neighborhoods, and 27 percent was in black neighborhoods, from 1973
to 1977 85 percent of the street resurfacing was done in white areas and only 15
percent in black areas. Although blacks tended to live in the older parts of the city.
Thus, the black community received only a little more than half of its fair share of
street resurfacing.

(4) Street lighting. A 1975 city survey showed that 90 percent of the streets in the
black residential areas of Jackson had inadequate street lighting. When the city
began improvements in street lighting based on this -survey, underserved black
areas identified in the survey were skipped over for affluent white areas of the city.

(5) Parks and recreation facilities. Analysis of a 1971 city park survey showed that
although there were at least 1,500 acres of city parks in white neighborhoods, there
were only 171 acres of city parks in black neighborhoods. Complaints of black
citizens that in Grove Park, the largest park in a black neighborhood, none of the
access roads, parking lots, or basketball courts were paved, the club house was too
small and during heavy rains sewage backed up into it, the golf course was not
properly maintained, and the fence around it was borken down went unresolved by
city officials.

(6) City planning. After 1971 the city began a neighborhood planning program
designed to identify the need for capital improvements in Jackson neighborhoods. In
1977 the Department of Housing and Urban Development found Jackson in viola-
tion of Federal nondiscrimination guarantees when the city terminated planning
efforts in two high-priority black neighborhoods and substituted other, low-priority
white neighborhoods instead.7 HUD also found that Jackson had failed to take
affirmative action to include blacks in the planning process.

76 Testimony and exhibits admitted in evidence in Kirksey v. City of Jackson, Civil No. J77-
0075(N), S.D. Miss.

7 Letter from Charles E. Clark, Asst. Regional Adm'r, Fair Housing and Equal Opportunity,
HUD, to Mayor Russell C. Davis, Apr. 22, 1977.
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(7) Police protection. In 1977 the U.S. Commission on Civil Rights found that
black citizens in Jackson "have the firm conviction that they have been victimized
rather than served by their police department," and that the city had failed to take
proper steps to investigate and take disciplinary action against police misconduct.78

(8) Fire protection. A 1973 report commissioned by the city identified serious
water pressure and quantity deficiencies in water lines and hydrants in black
neighborhoods which would have made it impossible to use the water system to
fight fires, but no comparable deficiencies in white neighborhoods.79

Laurel.-Laurel adopted at-large voting with a commission form of government in
1912, and since then no black has been elected to the city council despite the fact
that Laurel is 37 percent black. Laurel is a segregated community divided by
railroad tracks, with blacks living on one side of the tracks, and whites on the other.
Laurel has a municipal separate school district, the board members of which are
appointed by the all-white city council, and up until 1978-24 years after the Brown
v. Board of Education decision-five of the seven elementary schools remained
racially segregated.-

In 1977 the Office of Revenue Sharing (ORS) found that the City of Laurel was
discriminating against black residents in the provision of municipal services ORS
found that while all the white residents of Laurel had city sewer service, sewer
service was being denied to a segment of the black community; white neighborhoods
had seven of the city's eight ballfields, and only one was situated in the black
community; the city recreational center in the white community contained handball
courts, miniature gold, sauna, and an exercise room which were not available at the
city recreational center built in the black community; although all segments of the
white community were accessible to fire trucks, a black subdivision which did not
have a fire station was inaccessible to fire trucks when its two access streets were
blocked by train traffic; blacks employed in the Water and Sewer Departments were
discriminated against by being employed predominantly in lower-paying laborer
positions; and the city utilized hiring criteria which ha a discriminatory impact.

ORS found Laurel in violation of the nondiscrimination provisions of the Revenue
Sharing Act and implementing regulations, and directed the city to take remedial
action.

APPENDIX B: RACIAL BLOc VOTING

We hope eventually we will reach the point where local governing bodies will be
elected on an at-large basis, and people will vote for candidates based on their
individual merit and not on the color of their skin. Unfortunately, we have not yet
reached that state. McMillan v. Escambia County, Fla.82

Racial bloc voting is pervasive in Mississippi. In Mississippi v. United States, the
District Court for the District of Columbia made the following finding of fact:

"Analysis of past election returns show that racial bloc voting has prevailed
throughout the State of Mississippi. Those participating in the electoral process
suggest that racial bloc voting continues to occur throughout the state today." 93

A comparison of election results from 1971 through 1980 shows no fundamental
change in the attitudes and voting behavior of white Mississipians-described by Dr.
James W. Loewen as a "furious determination'" to deny blacks participation in the
political system. 4 The extreme significance of race insures that structures such as
at-large elections and racially gerrymandered districts and requirements such as

78 United States Commission on Civil Rights, Staff Report, Police/Community Relations in
Jackson, Mississippi: An Overview (February 1977).

79 Although the statistics presented in plaintiffs' testimony and exhibits were generally not
disputed by defendants (the principal di:,pute related to identifying park acreage with the race
of the persons served), the District Court found that plaintiffs had failed to prove racial
discrimination in the provision of municipal services. 461 F. Supp. 1282, 1292-1310. Plaintiffs
challenged the District Court's findings as clearly erroneous on appeal, but were deprived of
appellate review of those findings when the Fifth Circuit vacated the District Court's decision
and remanded it for reconsideration in light of City of Mobile v. Bolden. 625 F.2d 21 (5th Cir.
1980).

"United States v. State of Mississippi (Laurel Mun. Sep. School Dist.), 567 F.2d 1276 (5th Cir.
1978).

$I Letter from Bernadine Denning, Director, Office of Revenue Sharing, to Mayor William L.
Patrick, Aug. 31, 1977.

"638 F.2d 1239. 1248 N. 18 (5th Cir. 1981).
S 490 F. Supp. 569, 575 (D.D.C. 1919), affd, 444 U.S. 1050 (1980).

Trial Transcript, Boykins v. City of Hattiesburg, Civil No. H77-67(C) S.D. Miss., p. 51 (Sept.
8, 1980). Dr. Loewen is an expert on racial bloc voting and has analyzed approximately 150
different elections. The results of those analyses have been admitted in evidence in more than a
dozen court cases.
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majority vote and full slate voting discriminate against black voters while white
voters are unfairly advantaged.

Racial bloc voting is not the same political behavior as, for example, members of a
political party tending to vote for the party candidate. The severe racial bloc voting
discussed here is the result from the history of state-enforced segregation common
to the south-the "rigid patterns of segregation by law (which) affected nearly every
facet of life."," The Petersburg Court noted that' (a)lthough state-imposed segrega-
tion has abated, its long continuance in the past caused a dramatic polarization of
the races in Petersburg with respect to voting and this result has not been obliterat-
ed.""

An analysis of 1980 elections in Mississippi shows that race continues to be the
most important single determinant in voting behavior. When compared with studies
of 1971 through 1977 election returns, the findings remain consistent. When a black
candidate runs for office or when a "black issue", e.g., single-member or ward
representation vs. at-large voting, is the subject of a referendum, race is the most
significant factor in the election results."7
A. February 22, 1977-Referendum to change to ward voting and mayor-council

On February 22, 1977, voters in Jackson, Mississippi participated in a referen-
dum-the issue was whether to change from a commission form of government with
at-large voting under which black citizens have never been elected to a mayor-
council structure with ward voting under which it was likely that three blacks
would be elected to the city council. Blacks comprise approximately 40 percent of
the population. In that referendum, 72.4 percent of the white voters voted to retain
the commission form of government, while 97.9 percent of black voters voted for the
mayor-council form.

To argue that the commission form was preferred by white voters for some issue-
related reason-"good government" results from the commission form-leaves unex-
Elained that pro-commission arguments were convincing only to whites and not to

lacks. It is also erroneous to assume that some other factor, such as income, is the
cause of racial bloc voting. First, it has never been shown that income or any other
factor correlates as highly as race with an election outcome. Second, if income, or
some other factor correlates as highly as race with an election outcome, that factor
would be so closely linked with race as to be a "racial characteristic".

The implication from the high degree of racial polarization that race itself was
the reason why whites voted one way and blacks the other way is substantiated by
the results of a random sample poll conducted by an expert in scientific polling,
which shows that 61 percent of whites who voted to retain the commission form of
government gave at least one racial reason for their vote, and 44 percent gave two
or more racial reasons for their vote."6
B. -alculating racially polarized voting

There are three main ways to analyze elections to ascertain whether racially
polarized voting has occurred: the correlation coefficient, overlapping percentages,"
and ecological regression."0 All three were used by Dr. James W. Loewen in analyz-
ing the referendum vote.

The correlation coefficient, r, is the most commonly used and accepted statistic to
measure the relationship between two variables. It can vary in size from 0 (no
relationship at all between the independent variable, race of voter) to 1.0 (a perfect
relationship, so that if we know the racial composition of a precinct, its voting
pattern is predictable with no error whatsoever). Correlation coefficients of r=.5 to
r= .7 are customarily considered statistically significant. A related statistic, r' tells
the proportion of the variance or variation on the dependent variable (outcome) that

soCity of Petersburg, Virginia v. United States, 354 F. Supp. 1021, 1025 (D.D.C. 1972), aff'd 410U.S. 962, (1973).
I354 F. Supp. at 1025.
"1 345 F. Supp. at 1025.
s"See pp. 40-41.
"O0verlapping percentages analysis can be done only with individual units such as precincts

that are overwhelmingly white. The analysis begins with a calculation of the maximum amount
of racial crossover-the assumption that all blacks who voted did so for the white candidate and
that all votes for the black candidate came from whites, then the minimum amount of white
bloc voting that must have taken place is computed. In the referendum, the commission form of
government substitutes for "white candidate"; the mayor-council form of government substitutes
for "black candidate".

" Ecological regression analysis provides an actual percentage estimate of white bloc voting
based on an entire district. Just as overlapping percentages analysis provides an accurate
measure of the voting behavior of whites in one precinct, ecological regression combines this
behavior over all precincts, yielding an overall calculation.
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is associated with the independent variable (race). That is, if r=.7, then r1=49,
meaning that "race" explains 49 percent of all the variance in election returns. It is
uncommon for a single variable to explain that much of the outcome variation in
social science research.

In the Jackson referendum, the correlation coefficient, r, between percent white
in the registered voters and percent of votes cast for the commission form, was .92.
This is extremely high and indicates racial polarization in the election. Only about
16 percent of the variance is "left" for other variables to attempt to explain. The
racial correlation is so high,in short, that race is the most important factor in the
election.

The overlapping percentages analysis of two heavily white precincts confirms
white bloc voting."1 In Precinct 15, which is 100 percent white, exactly 70.1 percent
of the white voters voted to retain the commission form of government. In Precinct
97, in which whites are 94.9 percent of the registered voters, the analysis shows that
88.1 percent is the proportion of whites at a minimum who voted to retain the
commission form. The calculated maximum is 93.5 percent.

The result of the overlapping percentages analysis is for overwhelmingly white
and overwhelmingly black precincts are shown in Table 1. They show that
whites in these precincts voted for the commission form by about 65 to 70 percent,
while blacks voted for the new form of government by about 20 to 1.

The ecological regression analysis of the entire city vote shows that 72.4 percent
of the whites who voted cast their ballot to retain the commission form with at-
large election. The result of this analysis is shown in Table 3.
C. June 1980-Democratic primaries, fourth congressional district

Four candidates sought the Democratic nomination for the U.S. House of Repre-
sentatives in the Fourth Congressional District. Three candidates, Cagle, Pyron and
Singletary, are white; one candidate, State Senator Henry J. Kirksey, is black. The
correlation coefficients and r for the two contests-Democratic primary and pri-
mary runoff-are presented in Table 4. In the primary, r = .91. In the runoff,
r = .94. They are extremely high and indicate racially polarized voting. By better
than ten to one, whites voted white and blacks voted black. Even greater polariza-
tion marked the runoff which Senator Kirksey lost.

Table 7 shows the total proportion of whites voting for Singletary and blacks
for Kirksey as well as turnout data. In the primary, 85.1 percent of the whites voted
for Singletary; while 99.3 percent of the blacks voted for Kirksey. In the runoff, 89.9

Percent of the whites voted for Singletary and 99.9 percent of the blacks voted forKirksey.

D. Elections during 1971-75
Table 8 shows the results of analyses of elections during 1971-75 in Mississippi

ranging from the 1971 gubernatorial election, state senate Democratic primary in
southwest Mississippi in 1975, county (Noxubee) sheriff election in east Mississippi,
circuit clerk contest in central Mississippi in 1975, to Delta County elections-
Sunflower and Bolviar. The analyses shows that in all these elections, r = .9+. The
minimum percentage of whites voting for the white candidates ranges from a low of
94.2 to 99+. The table shows severe racial bloc voting throughout Mississippi with
no significant change over the years.

"Table I at the end of this appendix. All tables subsequently referred to are presented at
the end of this chapter.
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Table 1. Two Precincts% 2/22/77 Refersnd&l. Overlau ing Percentages Analysis.*

Pat. 2 White, Raxistered Vtrs. I Votes for-Comisgiou Miniamn I of Whites
who had to have Voted
Cow-ULSSIou

1.5 100.02

97 94.92

70.11

88.7%

70.11

88.12

ftPrecincts selected only for illustrative purposes.

k..1.4. 7177177 Ufmpm~,,4,.in*

Precincts I White aas Regis-
tered Voters

All 1002 Wite Precincts (1L,
33, 34, 45, 74, 75, 77, 86, 89,
92, 93, and 95)

100.02

All 99.92 or more White Pre-
cincts (#32, 36-8, 42, 44, 73,
76, and 79)

99.9+x

2 Votes for Xiniu,.ue 2 of Whites who had

Z Votes for
Commission

70.02 "

64.9%

Z Black ant R e is- X Votes for
tered Voters Mayor/Cel.

All 992 ov more Black Pre-
cincts (#2, 12, 1.3, 20, 30,
31, and 64)

99+2 94.92

.v-I X of Whites who had
to have Voted Comission

70.02

64.82

Minimum 2 of Blacks who had
to have Voted Mayor-Council

94.8%

becausee Jackson has so many precincts that are overvhel-IngLy segregated, I
used a much higher cutoff point than the usual 902 uniracial point.

Table 3. Ecological Reression Analysis, 2J22/77 .efareadum.

Z of WIhite Registered
Voters Who Turned Out
and Cast Raferand=
Ballots

30.02

2% of White Voters
Who Voted for the
Comsission Form

Z of Black Registered
Voters Who Turned Out
and Cast Raferendum
Ballot ts

Z of Black Voters
Who Voted for the
Ilayor-Counctl Forn

72.42 23.72

&,/.1[ ~ Sd.1~ ]44 ,Tb4]k. km.veve J1 /7 I •• f,4mbqL A

97.9%,
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Table 4. Correlation Analysis. 6/3/80 and 6/24/80.

Correlation between 2 White in Percentage of Variance
Registered Voters and X of in Outcome which is
Votes for White Candidate(s), Associated with Race
Fourth Congressional District of Voters

63/80 r - .91 r2 - 82.6%

6/24/80 r - .94 r2 - 88.0%

Table 5. Overlapping Percentages Analysis, 6/3/80 Primary.
Precincts 2 White Among Ris- Z Votes for Cagle, Min. 2 of Wh. who had to

tered Voters Prron. and Singletary have Voted for C. P. or S

All 1002 White Precincts
(015, 33, 34, 45, 74, 75,
77, 86, 89, 92, 93, and 95)

100.02 92.62 92.62

All 99.92 or more White Pre-
cincts (032, 36-8, 42, 44, 73,
76, and 79)

99.9+1 92.81 92.82

X Black among Regis- Z Votes for Kirksey Min. Z of Blacks who had
tered Voters to have Voted for Kirksey

All 992 or more Black Pre-
cincts (#2, 12, 13, 20, 30,
31, and 64)

99+z 95.6Z 95.6%
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Table 6. Overlapping Percentages Analysis. 6/24/80 Rumoff.

Precincts I White among Regis-
tered Voters

All 100% White Precincts (l5,
33, 34,45,74, 75,77,86,89,92,
93, and 95)

100.0%

al 99.9% or more ;ite Pre
cincts (#32, 36-8,12, 44,
73, 76, and 79)

99.9+%

Precincts Z Black among Regis-
tered Voters

All 99% or more Black Pre-
cincts (02, 12, 13, 20, 30, 31,
and 64)

99+%

X Votes for Kin. I of Whites who had to
Singletary have Voted for Singletarv

95.2% 95.2%

94.2% 94.2%

% Votes for Min. Z of Blacks who had to
.Krksey have Voted for Kirksey

99.0%

Table 7. Ecological Regression Analysis. 6/3/80 and 6/24/80 Elections.

Date Z of Wh. Regist. Voters
Who Turned Out and
Voted for Conaress

6/3 7.4%

6/24 17.8%

2 of White Bal-
lots Cast for
Singletary (et al.)

85.1%

89.9%

Z of BI.Regist.Vo- % of Bl.Bal-
ters Who Turned Out lots Cast for
and Voted for Cong. Kirksy

15.3% 99.3%

30.9% 99.9%
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Table 8. Sample of Elections 1971-1975 in which Black
Candidates Ran for Office.

Correlation % white voting for
Election Coefficient white candidate

1975: State Senate,
Democratic Primary.

Adams, Amite, Franklin,
Jefferson and Wilkinson
Counties .97 99+

1975: State Representative
Marshall County .93 99+-

1975: Tax Assessor
Bolivar County .90 99+

1975: Sheriff
Noxubee County .91 94

1975: Primary, County Attorney
Sunflower County .96 94.2

1975: Circuit Clerk
Madison County .94 96.1

1972: Election Commissioner
Madison County .99 94.4

1971: Supervisor District 3
Forrest County .97 99.5

1971: Governor
Statewide .93 99+
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Mr. EDWARDS. Our next witness is the Honorable Fred Banks,
State Representative from Jackson, Miss. Mr. Banks, you may
proceed.

TESTIMONY OF HON. FRED BANKS
Mr. BANKS. Thank you, Mr. Chairman.
I sincerely appreciate the opportunity that you have afforded me

to express my very grave concerns about the 1965 Voting Rights
Act. I am a native Mississippian and I have resided there all of my
38 years, except for the period when I pursued higher education at
Howard University here ii Washington, D.C. I returned to Missis-
sippi immediately after completing law school in 1968 and I have
been actively involved in politics since that time.

I have served in the Mississippi House of Representatives since
1976 and I currently chair the Mississippi Legislative Black
Caucus. I have been president of the Jackson Branch NAACP since
1971 and I have served as general counsel to the Mississippi State
Conference of NAACP Branches.

My primary concern, with respect to the extension of the 1965
Voting Rights Act, is section 5 or the preclearance provision. I am
firmly convinced that any dilution of that provision would destroy
any chance for black Mississippians to share significant political
power in that State in the future.

I base my conviction on my reading of the history of our State
and my personal observations over the past 13 years of intimate
involvement with the political process there.

The bloody history of Mississippi's treatment of blacks seeking
access to the franchise is unmatched by any other State in our
Nation and is too recent to have faded from our memories.

Rev. George Washington Lee was shot down in Belzoni, Miss. in
1955 for the high crime of registering to vote. Goodman, Chaney,
and Schwerner were brutally tortured and killed in 1964 for con-
ducting a voter registration drive in Philadelphia, Miss. Even after
the passage of the Voting Rights Act in early 1966, Vernon
Dahmer was firebombed and burned to death in his home in the
middle of the night because he had been paying poll taxes for poor
blacks so that they could vote. Only in the case of Dahmer did
State authorities prosecute anyone for the murder, or for anything
else, for that matter.

There are countless other atrocities less famous, but less horrible
only by degree. There have been innumerable beatings, maimings,
and firings all for wanting to exercise that most basic right of
citizenship in this country.

This kind of violence admittedly has diminished in recent years,
but the attitude that prompted and condoned it remains all to
prevalent today. The attitude simply stated is that it is not a
nigger's place to make decisions that affect white folks.

It was this attitude that our present Governor recognized and
catered to as recently as 1 year ago when he publicly stated during
our State democratic convention process that the chairman of the
party had to be a white male so that whites would continue to
participate in the party. He was successful in assuring that a white
male was elected chairman of the party.
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This is despite the fact that every statewide and multicounty
district official is a white male democrat. It is the height of hypoc-
risy for the same Governor, less than 1 year later, to state that
Mississippi is now too sophisticated to need the Voting Rights Act.
Only if he means that we have found sophisticated ways of nullify-
ing black voting strength is Mississippi more sophisticated. With-
out the Voting Rights Act, I dare say that the political powers that
be wouldn't bother to be as sophisticated.

A look at what comes out of our legislature and what doesn't
come out also gives evidence to the need for a continuation of the
Voting Rights Act and section 5.

In the first place, although it has always been the primary
responsibility of the legislature to reapportion itself, it took 13
years after a lawsuit was filed, it originated with Governor John-
son and went through two or three Governors, and 13 years after
the Voting Rights Act to get the Mississippi Legislature to reappor-
tion in a manner that did not unconstitutionally dilute black
voting strength. Only one black served in our legislature for 11 of
those 13 years.

Today, after that struggle, only 17 blacks serve in our legislature
of 174 members. That may seem like progress, and indeed it is, but
when you consider that the census figures showed Mississippi as
42-percent black when the suit began and 35-percent black today,
you can readily see what the delay cost and how far we still are
from anything like an equitable sharing of decisionmaking power.

The open primary bill is also an example of the need for section
5 for three reasons. First, it has passed the Mississippi Legislature
with the votes of all but a handful of white legislators, on five
different occasions, despite the unanimous and vociferous opposi-
tion of the black community. This demonstrates vividly the procliv-
ity of white elected officials to vote "white" on issues with racial
overtones, especially those affecting voting rights, even when those
whites have substantial or even majority black constituencies.

Second, the act itself is a direct response to increased black
political participation. It seeks, in one fell swoop, to prevent the
emerging two-party system in the State, thus limiting opportunities
for coalition politics for blacks and to abolish the present system
which permits independent candidates to win office with less than
a majority of the vote. Blacks have, on a number of occasions,
gained entry to elective office with less than a majority of the vote
and then, having been given the opportunity to prove themselves,
with reelection with a majority.

Third, the open primary act has been rejected by the Attorney
General of the United States. Still, the State of Mississippi,
through its legislature, is spending my tax dollars to pursue this
heinous legislation through the District of Columbia Federal Dis-
trict Court.

Just as instructive about the legislative mentality in Mississippi
is what it fails to pass. All efforts to make the registration process
more accessible to the people have been killed in the committee.
Registration in Mississippi is limited to one location in the county
between the hours of 8:30 a.m. to 5 p.m., Monday through Friday.
Postcard registration, door-to-door registration and even moving
the registration book to the voting precincts have all been rejected
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by the Mississippi Legislature, at-large elections are preserved reli-
giously. And the list goes on.

Section 5 doesn't mandate legislative action in Mississippi with-
out the aid of a court order, but it does have a very good deterrent
effect. An example is the legislation passed this year revamping
our justice court system. Forced to address the issue by a Federal
appeals court order, the legislature initially sought an at-large
system for the election of justices who are now elected by district
in the counties. Only the recognition by legislative veterans that
such a system would surely invoke section 5 objections allowed an
amendment by a black legislator to create districts to prevail.

This story can be repeated many times referring to city hall and
county courthouses. Even gubernatorial elections bring out the
issue when they discuss State constitutional reform and shy away
because of Federal involvement. What do you think they are afraid
of?

Ladies and gentlemen, the Mississippi Legislative Black Caucus,
made up of the 17 blacks representing counties from Tunica in the
north to Harrison in the South, Noxubee and Lauderdale in the
East, to Washington and Adams in the West, unanimously sup-
ports extension of the Voting Rights Act, especially section 5.

I have a telegram to that effect which I would like to be made a
part of the record.

Mr. EDWARDS. Without objection, the mailgram will be made a
part of the record.

[The mailgram follows:]
[Mailgram)
Mississippi LEGISLATIVE BLACK CAUCUS,

Jackson, Miss., May 22, 1981.
Hon. WILLIAM F. SMITH,
Attorney General,
Department of Justice, Washington, D.C

DEAR SIR: Keep section 5 as it is. If you dilute or eliminate section 5 in any way
you send a message to blacks in Mississippi and across the South that this adminis-
tration does not care about black people. Section 5 in its present form is essential to
protect the voting rights of black people in Mississippi. Everyone is watching what
you will do.

CREDELL CALHOUN.

Mr. BANKS. The Mississippi State Conference of NAACP
branches unanimously supports its extension. Charles Evers and
every other black leader in Mississippi supports its extension.
Surely, Fannie Lou Hammer would turn over in her grave at the
prospect of a change.

The debate should not be over whether to extend but whether to
make permanent. Permanent for how long? Permanent until
blacks and whites together can come to this Congress unanimously
and without opposition and seek its repeal as anachronistic.

Repeal at this stage would be an act closely akin to removing the
troops in the 1870's and it would give a horrible ring of truth to
President Reagan's words in Philadelphia, Miss., that we should
return to State rights. State rights in Mississippi means simply
State wrongs against blacks and we are quite frankly horrified at
the prospect.

[The statement of Mr. Banks follows:]
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PREPARED STATEMENT OF FRED L. BANKS, JR., CHAIRMAN OF THE MISSISSIPPI
LEGISLATIvE BLACK CAUCUS

Good morning. I sincerely appreciate the opportunity that you have afforded me
to express my very grave concerns about the 1965 Voting Rights Act. I am a native
Mississippian and I have resided there all of my 38 years except for the period when
I pursued higher education at Howard University here in Washington, D.C. I
returned to Mississippi immediately after completing law school in 1968 and I have
been actively involved in politics since that time. I have served in the Mississippi
House of Representatives since 1976 and I currently Chair the Mississippi Legisla-
tive Black Caucus. I have been president of the Jackson branch NAACP since 1971
and I have served as general counsel to the Mississippi State Conference of NAACP
branches.

My primary concern, with respect to the extension of the 1965 Voting Rights Act,
is section 5 or the preclearance provision. I am firmly convinced that any dilution of
that provision would destroy any change for black Mississippians to share signifi-
cant political power in that State in the future.

I base by conviction on my reading of the history of our State and my personal
observations over the past thirteen years of intimate involvement with the political
process there.

The bloody history of Mississippi's treatment of blacks seeking access to the
franchise is unmatched by any other State in our Nation and is too recent to have
faded from our memories. Rev. George Washington Lee was shot down in Belzoni,
Mississippi in 1955 for the high crime of registering to vote. Goodman, Chaney and
Schwerner were brutally tortured and killed in 1964 for conducting a voter registra-
tion drive in Philadelphia, Mississippi. Even after the passage of the Voting Rights
Act in early 1966, Vernon Dahmer was firebombed and burned to death in his home
in the middle of the night because he had been paying poll taxes for poor blacks so
that they could vote. Only in the case of Dahmer did State authorities prosecute
anyone for the murder. There are countless other atrocities less infamous but less
horrible only by degree. There have been innumerable beatings, mainings and
firings all or wanting to exercise that most basic right of citizenship in this
country.

This kind of violence admittedly has diminished in recent years, but the attitude
that prompted and condoned it remains all too prevalent today. The attitude simply
state is that it is not a nigger's place to make decisions that affect white folks.

It was this attitude that our present Governor recognized and catered to as
recently as one year ago when he publicly stated during our State Democratic
Convention process that the chairman of the party had to be a white male so that
whites would continue to participate in the party. This is despite the fact that every
Statewide and multi-county district official is a white male democrat. It is the
height of of hypocrisy for the same governor, less than one year later, to state that
Mississippi is now to "sophisticated" to need the Voting Rights Act. Only if he
means that we have found sophisticated ways of nullifying black voting strength is
Mississippi more sophisticated. Without the Voting Rights Act I dare say that the
political powers that be wouldn't bother to be as "sophisticated."

A look at what comes out of our legislature and what doesn't come out also gives
evidence to the need for a continuation of Section 5.

In the first place, although it has always been the primary responsibility of the
legislature to reapportion itself, it took 13 years after a lawsuit was filed and 13
years after the Voting Rights Act to get the Mississippi Legislature to reapportion
in a manner that did not unconstitutionally dilute black voting strength. Only 1
black served in our legislature for 11 of those 13 years. Today, after that struggle,
only 17 blacks serve in our legislature of 174 members. That may seem like progress
and indeed it is, but when you consider that the census figures showed Mississippi
as 42 percent black when the suit began and 35 percent black today, you can readily
see what the delay cost and how far we still are from anything like an equitable
sharing of decision making power.

The open primary bill is also an example of the need for section 5 for three
reasons. First, it has passed the Mississippi Legislature with the votes of all but a
handful of white legislators. On five different occasions, despite the unanimous and
vociferous opposition of the black community. This demonstrates vividly the procliv-
ity of white elected officials to vote "white" on issues with racial overtones, especial-
ly those affecting voting rights, even when those whites have substantial or even
majority black constituencies.

Second, the act itself is a direct response to increased black political participation.
It seeks, in one fell swoop, to prevent the emerging two party system in the state,
thus limiting opportunities for coalition politics for blacks and to abolish the pres-
ent system which permits independent candidate to win office with less than a
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majority of the vote. Blacks have, on a number of occasions, gained entry to elective
office with less than a majority of the vote and then, having been given the
opportunity to prove themselves, won relection with a majority.

Third, the open primary act in our thrust has been rejected by the Attorney
General of the United States. Still the State of Mississippi through its legislature is
spending my tax dollars to pursue this heinous legislation through the District of
Columbia Federal District Court.

Just as instructive about the legislative mentality in Mississippi is what it fails to
pass. All efforts to make the registration process more accessible to the people have

en killed in the committee. Registration in Mississippi is limited to one location in
the county between the hours of 8:30 a.m.-5 p.m. Monday through Friday. Postcard
registration, door to door registration and even moving the registration book to the
voting precincts have all been rejected by the Mississippi Legislature. At-large
elections are preserved religiously and the list goes on.

Section 5 doesn't mandate legislative action in Mississippi without the aid of a
court order but it does have a very good deterrent effect. An example is the
legislation passed this year revamping our justice court system. Forced to address
the issue by a Federal appeals court order the legislature initially sought an at-
large system for the election of justices who are now elected by district in the
counties. Only the recognition by legislative veterans that such a system would
surely invite section 5 objections allowed an amendment by a black legislator to
create districts to prevail.

This story can be repeated many times referring to city hall and county court
houses. Even gubernatorial elections bring out the issue when they discuss state
constitutional reform and shy away because of "Federal involvement." What do you
think they are afraid of?

Ladies and gentlemen, the Mississippi legislative black caucus made up of the 17
blacks representing counties from Tunica in the north to Harrison in the south,
Noxubee and Lauderdale in the east to Washington and Adams in the west, unani-
mously supports extension of the Voting Rights Act, especially section 5. The
Mississippi State Conference of NAACP Branches unanimously supports its exten-
sion. Charles Evers and every other black leader in Mississippi supports its exten-
sion. Surely, Fannie Lou Hammer would turn over in her grave at the prospect of a
change.

The debate should not be over whether to extend but whether to make perma-
nent. Permanent for how long? Permanent until blacks and whites together can
come to this Congress unanimously and without opposition and seek its repeal as
anachronistic.

Repeal at this stage would be an act closely akin to removing the troops in the
1870 s and it would give a horrible ring of truth to president Reagan's words in
Philadelphia, Mississippi that we should return to State rights. State rights in
Mississippi means simply State wrongs against blacks and we are quite frankly
horrified at the prospect.

Mr. EDWARDS. Thank you very much, Mr. Banks.
The final member of the panel to testify will be Mr. Bennie G.

Thompson, supervisor of District 2, Hinds County, Miss.
Mr. Thompson.

TESTIMONY OF HON. BENNIE G. THOMPSON
Mr. THOMPSON. Thank you, Mr. Chairman I appreciate the op-

portunity to come before you and speak on behalf of the extension
of the Voting Rights Act.

I am Bennie G. Thompson, the duly elected supervisor of District
2 in Hinds County, Miss. According to the 1980 census, my district
has 51,091 people, making it the largest district represented by a
black in the State of Mississippi.

Before my election in 1979 to this office, I served as mayor of
Bolton, Miss., from 1973 to 1979. Prior to this position, I served on
the Board of Alderman for the town of Bolton from 1969 to 1973.

Before the passage of the 1965 Voting Rights Act, there were no
blacks registered to vote in Bolton. The first recorded municipal
election was in 1969 when two other blacks, including myself, were
elected to the city council. Prior to 1969, decisions of the town were
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made by a handful of whites who controlled the economic purse
strings of the community.

After 4 years of fruitless bickering and very little substantial
improvements in the conditions of Bolton, the community decided
to run myself and six other black persons for the elected positions
in Bolton, we were successful despite several lawsuits on behalf of
the losing white candidates who could not envision having a black
controlled city government in a community that had always had
white rule.

I have attached a chronology of events surrounding my election
in 1973. After taking over the reign of government in Bolton, it
was quite obvious that our community lacked many of the basic
amenities of life that so many others took for granted.

When I was elected, our water and sewer system was inadequate,
we had no fire protection, the garbage truck was repossessed by the
county after my election, the lease on the garbage dump was
revoked, the police department quit and the town clerk refused to
provide any records of previous transactions dealing with city gov-
ernment.

Compounding the problems more was an unemployment rate of
over 40 percent in this minority community and a housing stock
that was 75 percent dilapidated or beyond repair.

I might point out here that we were some 6 months late taking
office because of the several lawsuits coming out May 1973 elec-
tions.
• Despite the difficulties surrounding these eight lawsuits, I and
the other black elected officials took office under what we have
described as very difficult conditions, with the help of some friends
on the local and national scene, we were able to begin a program-
matic plan to make the quality of life better in the small rural
community.

New York City, with the help of the Vulcan Society, donated a
fire truck for $1; the city of South Field, Mich. donated a garbage
truck free; the National Council of Churches, through the Delta
Ministries, provided a planner who developed its first city hall, fire
station, housing counseling program, water and sewer improve-
ments, neighborhood park, day care center, and above all, a way
out of nowhere. In addition to these services, we were also able to
bring 40 units of new housing to our community and rehab some 22
existing units.

To you gentlemen who are perhaps from large metropolitan
--reas, these figures might not seem much, but in a community of
less than 1,000, it was a godsend. Th. real pleasure of being able to
.:ovide these basic amenities to the people can only be visualized
i the words of a 94-year-old black woman who was filmed in a

1979 documentary on the rural South, who said, "Thank God for
au, Bennie, and for other people like you."
More specifically, had it not been for the passage of the Voting

lights Act of 1965, I am certain that the people in Bolton, Miss.,
..auld still be living in the dark ages with a "massa" as mayor and
many of those ills outlined earlier would still exist.

Having been born in Bolton and one who never left, but agreed
Lo stay on and struggle within the system, I can say, without any
hesitation, that my election would not have been possible had it
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not been for the safeguards outlined in the Voting Rights Act of
1965.

A closer reading of the attachments to my testimony will attest
to the fact that had we not the authority to remove certain legal
actions to Federal court, then we would have been left to the mercy
of racist white judges who very clearly let their feelings be known
by issuing illegal injunctions during the course of our 1973 election.

If I might digress just a minute, sir. I remember in 1973, some-
thing like 6 o'clock in the evening, before we were set to go to trial,
we had developed a strategy to remove it from the State to the
Federal court. I can remember the judge's comment when Frank
Parker presented the removal order, over which he had no jurisdic-
tion. And he looked to the attorney for the other side and said,
"Well, Bob they have taken it out of my hands. I can't do anything
for you all now."

Furthermore, my position is a result of a lawsuit brought in 1971
by State Senator Henry J. Kirksey, who is now a candidate for
mayor of Jackson, Miss. In the lawsuit, Senator Kirksey alleged
that no black could ever be elected to the Hinds County Board of
Supervisors under the present boundaries of the district..

After successfully arguing and a favorable decision rendered on
the case in 1979, the districts were redrawn consistent with the
one-person one-vote theory. Had it not been for Senator Henry J.
Kirksey's perseverance and the Lawyers Committee for Civil
Rights Under Law, and the U.S. Department of Justice with au-
thority under the Voting Rights Act, we would still have an all-
white form of county government in a county that, according to the
1980 census, is 45.7 percent blacks.

Gentlemen, you cannot afford to turn your backs on black people
in this country. We have made tremendous strides in the number
of black elected officials because of the Voting Rights Act. If you
will visit any city or county with black elected officials, you will
find both compassion and sensitivity for all people, which did not
exist in the past.

As a native son and one who stayed home to fight the battle, as
one whose family still receives threatening phone calls, as one who
was drafted six times in 2 months, as one who lost two teaching
positions because of my dream to make a community better for all
people, I challenge you to help me and other people like me to
make this county live out the true meaning of life, liberty and the
pursuit of happiness by extending the Voting Rights Act.

[The statement of Mr. Thompson and attachments follow:]

PREPARED STATEMENT OF BENNIE G. THOMPSON, SUPERVISOR, DISTRicT No. 2,
HINDS COUNTY, MIss.

I am Bennie G. Thompson, the duly elected Supervisor of District Two in Hinds
County, Miss. According to the 1980 census, my district has 51,091 people, making it
the largest district represented by a Black in the State of Mississippi.

Before my election in 1979 to this office, I served as Mayor of Bolton, Miss., from
1973 to 1979. Prior to this position, I served on the Board of Aldermen for the Town
of Blton from 1969 to 1973.

Before the passage of the 1965 Voting Rights Act, there were no Blacks registered
to vote in Bolton. The first recorded Municipal election was in 1969 when two other
Blacks including myself were elected to the City Council. Prior to 1969, officials of
the Town were decided by a handful of whites who controlled the economic purse
strings of the community.
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After four years of fruitless bickering and very little substantial improvements in
the conditions of Bolton, the community decided to run myself and six other black
persons for the elected positions in Bolton, we were successful despite several
lawsuits on behalf of the losing white candidates who could not envision having a
black controlled City Government in a community that had always had white rule. I
have attached a chronology of events surrounding my election in 1973. After taking
over the reign of government in Bolton, it was quite obvious that our community
lacked many of the basic amenities of life that so many others took for granted.

When I was elected, our water and sewer system was inadequate, we had no fire
protection, the garbage truck was repossessed by the county after my election, the
lease on the garbage dump was revoked, the police department quit, and the town
clerk refused to provide any records of previous trar,actions dealing with city
government.

Compounding the problems more was an unemployment rate of over 40 percent in
this minority community and a housing stock that was 75 percent dilapidated or
beyond repair. I might point out here that we were some six months late taking
office because of the several lawsuits coming out of the May 1973 elections. Despite
the difficulties surrounding these eight lawsuits; I and the other black elected
officials took office L'nder what we have described as very difficult conditions; with
the help of some friends on the local and national scene we were able to begin a
programmatic plarn to make the quality of life better in the small rural community.

New York City, with the help of the Vulcan Society, donated a fire truck for $1;
the city of South Field, Mich., donated a garbage truck free; the National Council of
Churches through the Delta Ministries provided a planner who developed its first
City Hall, Fire Station, Housing Counseling program, water and sewer improve-
ments, neighborhood park, day care center and above all, a way out of nowhere. In
addition to these services we were also able to bring 40 units of new housing to our
community and rehabilitate some 22 existing units.

To you gentlemen who are perhaps from large metropolitan areas these figures
might not seem much but, in a community of less than 1,000, it was a godsend. The
real pleasure of being able to provide these basic amenities to the people can only
be visualized in the words of a 94-year-old black woman who was filmed in a 1979
documentary on the rural South, who said, "Thank God for you, Bennie, and for
other people like you."

More specifically, had it not been for the passage of the Voting Rights Act of 1965,
I am certain that the people in Bolton, Miss. would still be living in the dark ages
with a "massa" as mayor and many of those ills outlined earlier would still exist.

Having been born in Bolton and one who never left but agreed to stay on and
struggle within the system, I can without any hesitation say that my election would
not have been possible, had it not been for the safeguards outlined in the Voting
Rights Act of 1965.

A closer reading of the attachments to my testimony will attest the fact that had
we not the authority to remove certain legal actions to Federal Court, then we
would have been left to the mercy of racist white judges who very clearly let their
feeling be known by issuing illegal injunctions during the course of our 1973
election.

Furthermore, my position is a result of a lawsuit brought in 1971 by State Senator
Henry J. Kirksey, who is now a candidate for mayor of Jackson, Miss. In the law
suit, Senator Kirksey alleged that no black could ever be elected to the Hinds
County Board of Supervisors under the present boundaries of the district. After
successfully arguing and a favorable decision rendered on the case in 1979, the
districts were redrawn consistent with the one person one vote theory. Had it not
been for Senator Henry J. Kirksey's perseverance and the Lawyers Committee for
Civil Rights Under Law, and the United States Department of Justice with authori-
ty under the Voting Rights Act, we would still have an all white form of County
Government in a county that, according to the 1980 census that's 45.7 percent
blacks.

Gentlemen you cannot afford to turn backs on Black people in this county. We
have made tremendous strides in the number of Black Elected Officials because of
the Voting Rights Act. If you will visit any city or county with Black Elected
Officials, you will find both compassion and sensitivity for all people which did not
exist in the past.

As a native son and one who stayed home to fight the battle, as one whose family
still receives threatening phone calh;, as one who was drafted six times in 2 months,
as one who losf two teaching positions because of my dream to make a community
better for all people, I challenge you to help me and other people like me to make
this county live out the true meaning of life, liberty and the pursuit of happiness by
extending the Voting Rights Act.
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Appendix, Item # 1

a - M U R A N D U M

TO: The File

FROM: Frank R. Parker

SUBJECT: Bolton Election Contest Litigation

DATED: September 17, 1973

The following is a summary of the litigation arising out of
the May 8 Bolton Municipal Democratic Primary Election and
the June 5 Municipal General Election.

Bolton is a small (pop.787), predominantly black municipality
in rural Hinds County, some 16 miles from Jackson. In the
1969 municipal elections, blacks gained a majority of three on
the five-member board of aldermen, after successfully countering
litigation designed to prevent them from taking office, Thompson
v. Brown, 434 F.2d 1092 (5th Cir. 1970). However, because the
Mayor white) had a veto, and because the state attorney general
has required that four votes is necessary to over-ride that veto,
the white minority on the board continued to block progressive
action by the board designed to serve the interests of the
majority population. Hence, in the 1973 municipal elections,
blacks ran for all municipal offices to break the reactionary
stranglehold of the white minority.

In the May S, 1973 municipal Democratic primary election, held
under the auspices of the Bolton Municipal Democratic Executive
Committee (composed of four whites and three blacks), seven
black candidates for municipal offices (mayor, town clerk, and
five aldermen) and seven black candidates for membership on the
Bolton Municipal Democratic Executive Cormittee received a
majority of the votes cast against their fourteen white opponents.
The next day, May 9, 'the Democratic Executive Committee met as
required by Mississippi law to receive and canvas the returns
and announce the names of the Democratic nominees, ruled on
challenged ballots, and declared the fourteen black candidates
to be the winners of the primary.

The results, as tabulated by the Committee, were as follows:

Black Candidates White Candidates

Mayor

B. Thompson 217 D. Beard 199

Town Clerk

H. Hirris 225 J. Condia lee
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Appendix, Item * 1 Continued

l'ilcs - Dolton Election Contest Litigation
iage 2
Sept. 17, 1973

Black Candidates White Candidates

Alderman

L. Leach 211 J. Milano 187
L. Butler 208 A. Payne 185
D. Davis 208 J. Giambrone 179
J. Ifill 199 R. Mashburn 176
M. Green 198 J. Brewer 170

Democratic Executive Committee

E. Jones 203 J. Mashburn 186
E. Dixon 201 D. Mashburn 184
E. Heard 195 C. Lancaster 180
H. lulitt 194 T. Cox 178
D. Robinson 193 W. Culipher 177
A. Campbell 193 R. Heard 176
M. Rollins 188 R. Boyd 174

Of the seven members of the Committee, all four whites were
running for re-election, and were defeated, and two of the three
blacks ran for re-election, and were re-elected.

Bolton whites made every effort, legal and illegal, to prevent
the winning black candidates from taking office, which included
(1) voiding the primary election to deprive the successful black
candidates of their electoral victory, (2) secretly qualifying
two independent white candidates by illegal means to run against
the winning black candidates for Mayor and Town Clerk in the
general election, and when that failed, (3) attempting to prevent
the general election from being conducted at all.

Voiding the Primary

On May 24, 1973, allJthe losing white candidates, except the
candidates for re-elbction to the Democratic Executive Committee,
filed %:ith the Chairman of the Committee petitions for contest
of election challenging the results of the primary for all
offices, municipal and party. The petitions alleged 19 separate
irregularities, including voting by unqualified and un;'egistered
voters, and by non-residents, that 23 voters were disqualified
for failure to pay municipal taxes, non-compliance with technical
requirements of state law regarding disposition of the ballot box
and records required to be kept, improper marking of ballots,
and initialing of the ballots on the front by the election
managers, rather than on the back as required by state law. On
May 31, after a two-day hearing, the old Committee (i.e., the
Committee under whose direction the election had been conducted),
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Appendix, Iten # l Continued
TWlton lecLion Contcst Litigation
:'-.qe 3
!;'pL. 17, 1973

wu;ich include-d the four white members who thcm.eflvcn had Ihcen
defeated in their bid for re-election in the primary, by z
vote of three-to-two (three whites against two blacks pies7ent
and voting, the white chairman not voting and one black seriber
being z.bsent) voided the May 8 primary and oxkcered (1) that
the petitions for contest of the election be sustained, (2) that
the May 9 certification of the Democratic nominees be vacated,
and (3) that a "Special Democratic Primary Election" to
supersede the May 8 primary be held at a time to be set by the
Committee.

The Committee in its orders voiding the primary gave no reasons
for its actions. In subsequent discovery proceedings the black
candidates learned that the grounds for the Committee's
decision were:

(1) That the initialing managers initialed the ballots
on the front rather than on the back. However, one of the
initialing managers testified that he was instructed to do
this by the Chairman of the Committee himself, who had been
designated "chief manager." The Chairman denied this in his
deposition, but admitted that on election day he saw the ballots
being initialed on the front and saw no reason at the time to
instruct otherwise. The reason for the initialing rule is to
prevent pre-voted ballots (ballots marked outside the polling
place and cast inside the polling place, the voter being paid)
from being cast, but the Chairman testified that he saw no
evidence of pre-voted ballots being cast;

(2) That ballots were cast by voters whose names were
not on the county rolls, and thus were disqualified because of
Mississippi's dual registration (voter must be registered with
the county and municipality to vote) requirement. Although the
losing white candidates alleged that 11 voters were not
registered with the county, the evidence presented to the
Committee narrowed this down to two voters at the most--not
enough to influence the results of the primary, except in the
case of M. Rollins, candidate for the Democratic Executive
Commi ttee;

(3) That ballots had been cast by non-residents, who
not living within the town limits, or having moved away, lost
their eligibility to vote in town elections. However, the
evidence presented indicated that contrary to the losing white
candidates' allegations that at least 4 and probably 8 other
voters were non-residents, only I voter possibly fitted into
this category--again, not enough to influence the results in
most instances;
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Appendix, Iten # 1 Continued

Bolton Election Conte!.t h-,t.',ion
Page 4
Sept. 17, 1973

(4) That eiqht persons voted who had not paid municipal
taxas upon purchasing their automobile licenses. flowever,
the Chairman admitted that he had received an opinion from
the state attorney general that the state law disfranchising
a voter who was delinquent in municipal taxes was unconstitutional
and could no longer be enforced; and

(5) That there were a number of ballots with distinguishing
marks on them, by which a voter's ballot could be identified,
although in most cases these related to the manner in which the
voter marked his ballot by the use of distinctive check marks
or "x's", or a combination of both, which the Mississippi Supreme
Court has held do not disqualify a voter's ballot.,

Mississippi law provides that fraud must be perpetrated to void
or change the results of an election. Miss. Code Ann. S 3143
(1956 Recomp.). An entire box may not be thrown out unless "it
is impossible to arrive at the will of the voters." Miss. Code
Ann. 9 3167 (195G Recomp.). Irregularities committed by managers
axe not sufficient to void the box unless the irregularities
were deliberately committed for the purpose of manipulating the
election. Id. The Chairman of the Dolton Municipal Democratic
Executive Committee, who presided at the hearing on the contests
of the primary, admitted in his deposition that there were no
instances of any fraud in the conduct of the primary or wilful
irregularities which would change the result of the election.
Further, he admitted that the Committee did not rule on the
specific allegations of irregularities in several instances, and
did not make specific determinations regarding the charges made,
but rather that the decision of the Committee to void the primary
"was based not so much on specifics . . . rather than a general
thing . . . a feeling that there would be enough to warrant the
calling of another election."

Subverting the General Election

A. The Tio Municipal Election Commissions.

Mississippi law requites that the municipal general election,
required to be held June 5, 1973, be conducted by a Municipal
Election Commission, appointed by the "governing authorities"
of the municipality. State law also requires that appointments
of municipal officers must be made by the Board of Aldermen; the
Mayor does not even have a veto over municipal appointments.
Falsely announcing to the board at its regular May 1 meeting
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that there was no opposition to the winning black candidates in
the general election, Mayor Alex S. Payne (himself a losing
candidate for Alderman in the primary) unilaterally and without
a vote from the Board appointed a Municipal Election Commission
composed of two whites and one black with bad eyesight to conduct
the municipal general election.

More than two weeks later, at the hi-iateral examination
of the primary ballots in preparation for the primary election
contests, I overheard a conversation between J. Giambrone and
the Town Clerk regarding two white independent candidates in
the general election, and for the first time the black primary
winners learned that two whites had qualified as ind-pendents
with the Town Clerk for the Mayor and Town Clerk positions in
the general election.

The winning black candidates had been lulled into a sense of
complacency regarding their primary victory. Heretofore victory
in the primary had been tantamount to election, and it was
unlikely that the black candidates could muster as many votes
for a general election contest as they had for their primary
election. Many college students who had voted in the primary
would be out of state working in summer jobs by June 5. Further,
the manner in which the three election commissioners had been
appointed suggested that the whites might attempt to steal the
general election. Many of the blacks who had voted in the
primary felt free to vote for the candidates of their choice,
because managers had been selected to assist black illiterates
%-|ho had the confidence of the black community. The three
election commissioners named to conduct the general election
did not have the confidence of the black community, and their
presence in the polling place, or their manner in assisting
illiterate blacks, would deter many blacks from voting, or
from voting for the candidates of their choice.

The defect in this new effort to prevent blacks from winning
the two most important municipal positions was the illegal
manner in which the flay ist Municipal Election Commission had
been appointed. On May 19 two of the black Aldermen called a
special meeting of the Mayor and Board of Aldermen to cure this
clefect. The Mayor and two white Aldermen, although receiving
legal notice of this meeting, did not attend, and a new
Municipal Election Commission, composed of two blacks who had
the confidence of the black community, and one white believed
to be fair, was appointed by a quorum (three) of the Board of
Aldermen.
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Tic appointment of the May 19 election commission left Dolton
with two Municipal Election Commissions, both claiming authority
to conduct the June 5 general election. There was a substantial
question as to how the May 19 commission would vindicate its
authority. As officers and conservators of the peace under
state law, they would have had the power to arrest the May 1
commissioners on election day. A mandamus action was contemplated
in county circuit court to require the Mayor and Town Clerk to
issue the May 19 commissioners commissions of office, which they
had refused to do. The question was settled in -a peaceful
manner when the May 1 commission took the initiative, and sued
the May 19 commission, resulting in Suit 1, discussed infra.

B. The Secret White Candidates.

Under Mississippi law, candidates may obtain a place on the
general election ballot in one of two ways: by winning party
nomination in a party primary election, or by qualifying as an
independent candidate by nominating petition filed .40 days prior
to the general election. Unknown to the black community, two
whites had secretly filed qualifying petitions containing the
required number of signatures with the Town Clerk on April 26
to gain a place on the general election ballot as independent
candidates for the Mayor and Town Clerk positions. The
strategy was simple. If the white primary candidates won in
the May 8 primary, the two white independents could withdraw
without any loss of face, knowing that white domination of city
government was assured. If the blacks won, the winning blacks
would be lulled into a sense of security, and would not know of
the whites' candidacies until election day, when the whites would
come out in force and carry the day. By then it would be too
late for the black candidates to round up enough voters to
overcome the advanced planning of the whites.

The Mayer and Town Clerk positions are the most important in
city government--the.Mayor has a veto over all ordinances, which
can only he overcome by a 4/5ths vote, and the Town Clerk signs
the checks. Up until May 17th, both the incumbent white Mayor
and incumbent white Town Clerk had denied that there were
any ind-pendent candidates in the general election, and thus
were part of the conspiracy to maintain white supremacy in town
government. When the existence of these two secret white
candidates became known as the result of an overheard conversation,
and black Alderman Bennie Thompson confronted the Town Clerk with
this knowledge, the Town Clerk responded, "I dun't have to tell
you anything."
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The surreptitious manner in which these two secret white candi-
dates attempted to qualify wa,, their undoing. Mississippi law
requires that the qualifying petitions of independent candidates
must be filed with the election commissioners (Miss. Code Ann.
S 3260 (1956 Recomp.)), and in municipal elections this means
the Municipal Election Commissioners, not the Town Clerk. On
May 21, two days after their appointment, the May 19 Municipal
Election Commission conducted a hearing at which the two white
candidates were invited in writing to be present, with counsel,
to inquire into their qualifications and right to a place on
the ballot. The mayoral candidate appeared, with counsel, I
represented the Municipal Election Commission (whose legitimacy,
challenged by the two candidates, had not yet been established
in a court of law) and all proceedings were taken under oath
and transcribed by a court reporter. The candidate Who appeared
testified that he had filed his qualifying petition with the
Town Clerk, rather than with any of the election commissioners,
past or present. No one disputed that the white independent
candidate for Town Clerk had qualified in the same manner. On
the basis of the express statutory language, and judicial prece-
dent, l/ the election commissioners ruled, 2-0 (the white member
absta-ning), that the two secret white candidates had not met
the requirements of state law in qualifying and thus were not
entitled to a place on the general election ballot. In subse-
quent proceedings (Suit 1, Graham v. Daniel) the attorney for
the white independent candidate who appeared admitted that the-
two had not properly qualified according to the requirements of
the state statute.

The question on May 21 remained, however, who was going to run
the June 5 general election? We learned that the May 1 Municipal
Election Commission had already printed up ballots containing
the names of these two white independents. The May 19 Municipal
Election Commission was printing ballots without their names. The
question of whose ballots were to be used was settled in Hinds
County Chancery Court on May 31.

-i/ In Adams v. Ponder, a 1967 Lawyers' Committee case, three
b-lack candidtJes for supervisor, constable, and justice of the
peace attempted to qualify by filing their nominating petitions
with the Circuit Clerk, rather than with the County Election
Commissioners. On a motion for preliminary injunction to
include their names on the ballots in the 1967 general election,
Judge Cox ruled that their failure to file their petitions
with the election commissioners was fatal to their candidacies.
Adams v. Ponder, Civil No. 4216 (S.D. Miss. Opinion of Nov. 8,
1967).
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Suit 1: Graham v. Daniel, Docket No. 6514 (Hinds
County Chancery Court)

On M-iy 29, D.W. Graham, chairman of the May I election commission,
filed suit in Hinds County Chancery Court and obtained from
Chancellor J. C. Stennett an ex part injunction, issued without
notice or hearing, enjoining the May 19 election commission
frcm conducting the June 5 general election. We immediately
filed a motion to dissolve that temporary injunction on the
grounds that it had been improperly issued and that the May 19
election commission had been lawfully appointed, while the May 1
commission had not. A hearing was held on the motion on Iay 31
before another Chancellor. Graham's attorney, William W.
Ferguson, challenged the hearing and did not participate alleging
that state law required five days' notice of hearing on a motion
to dissolve an injunction, although he had obtained the injunction
without notice or hearing, and five days' notice would have been
too late to settle the matter before the June 5 general election.
After the presentation of evidence on behalf of the May 19
election commission, Hinds County Chancellor, 'elvin Bishop (now
deceased) ruled that the May 19 Municipal Election Ccmission was
the legal commission, that the injunction had bcen improvidently
issued and that its maintenance "may do substantial irreparable
injury to the rights of the defendants and to the public interest,"
and the temporary injunction was dissolved. Graham v. Daniel,
Decree Dissolving Writ of Temporary Injunction, June 1, 1973.

At this hearing it came out that because of the voiding of the
May 8 primary, the May I Municipal Election Commission had
determined not to conduct the June 5 general election at all,
allegedly for a lack of properly qualified candidates. On a
cross-motion by the May 19 election commission on whether the
May 1 election commission should be enjoined from interfering with
their conduct of the general election, Ferguson admitted that
because of the voiding of the May 8 primary, the May 1 commission
had had no intention of conducting the statutory June 5 general
election, and therefore the cross-motion of the May 19 commission
was moot.

Suit 2: Thompson v. Bolton Municipal Democratic
Executive Committee, Civi No. 73J-131(N)
(S.D. Miss. filed June 8, 1973).

Apparently unable to withstand the pressure from the white community,
the one white member of the May 19 election commission resigned.
Unable to find any whites to take his place (the job was offered
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to Gi,khnm, who had filed the suit, but he refused to nerve)
the board of Alderman (agdin a quorum of the three black.)
appointed another black as a replacement, and an all-black
Munictipal Election Commission conducted the June 5 general
election required by state statute. The seven black candidates
received all the votes cast -- only one white voted, and he
spoiled his ballot.

Throughout the litigation that followed, the losing white
candidates continually challenged the decision of the Municipal
Election Commission to hold the June 5 general election and to
include on the ballots the names of the flay 8 primary winners
in the face of the decision of the Democratic Executive Committee
to void the May 8 primary and vacate its certification of the
results. The Municipal Election Commission had substantial
justification for its action. The Election Commission had no
choice but to conduct the general election. It was required by
state statute, and there was even a provision of state law
which put the municipal charter in jeopardy if the general
election was not held. Since the election had to be held, there
likewise had to be candidates. Although the Democratic Executive
Committee voted to void the May 8 primary, no new primary was held
to supersede it. Thus, until a new primary was held, the May 8
winners remained the Democratic nominees.

Finally, under state statutes the winning black candidates still
had time to appeal the May 31 Committee decision by the time
the general election was held, and thus the decision of the
Committee was not yet a "final decision" and under state law
the black candidates remained the Democratic nominees until a
final decision was reached: "When no final decision has been
made in time as hereinabove specified, the name of the nominee
declared by the party executive committee shall be printed on
the official ballots as the party nominee . . ." Miss. Code Ann.
S 3187 (1956 Recomp.l.

In addition, there was a substantial question whether the old
Democratic Executive Committee, the white majority of which had
been defeated in their primary bids for re-election, had
jurisdiction to rule on the validity of the election in which
they had just been defeated. Mississippi law provides that
the members of the municipal party executive committees "shall
be elected in the primary elections held for the nomination of
candidates for municipal offices" (Miss. Code Ann. S 3152).
Hence, the winning black candidates maintained, it was the new
Committee which was elected in the primary which should have
ruled on the contests, instead of the old Committee.
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lowcver, the impediment of the Nay 31 decision of the Democratic
Executive Committee voiding the May 8 primary remained, and on
June 8 the fourteen black primary candidates filed suit in
Federal District Court asking that the May 31 decision be vacated.
For jurisdiction, we alleged that the May 31 decision was without
legal authority and racially discriminatory and thus denied the
plaintiffs and Bolton black voters of the right to have their
votes counted and included in the appropriate totals of votes
cast for candidates in violation of the Voting Rights Act of
1965 and 42 U.S.C. S 1971(a)(1). We also alleged that we had
no adequate remedy in state courts, the state procedures for
challenging such decisions in county circuit court amended and
reenacted in 1968 not having been cleared as required by Section
5 of the Voting Rights Act of 1965, the precise point on which
we won Thompson v. Brown, 434 F.2d 1092 (5th Cir. 1970).

Suit 3: Mashburn v. Daniel, Docket No. 6518 (Hinds
County Chancery Court. filed June 13, 1973)

After two of them had been served with process in Thompson v.
Bolton Mun. Dem. Exec. Comm., the three whites who constituted

-e- voting majority of the Democratic Executive Committee in
its decision to void the primary filed a "bill of complaint for
injunction and other relief" in Hinds County Chancery Court.
Alleging that the Committee had voided the May 8 Democratic
primary, and that therefore there were no Democratic nominees
for municipal office in the June 5 general election, and that
therefore the June 5 general election was void, the plaintiffs
sought injunctive relief against the winning black candidates
in the June 5 election, against the Governor and Secretary of
State, and against the Municipal Election Commission (1) enjoining
the Commission from certifying the results of the general election
and from issuing certificates of election to the winners, (2)
enjoining the Governor and Secretary of State from issuing
commissions of office to the winners, (3) enjoining the winners
of the general election from taking office, and (4) declaring
the general election null and void. This bill of complaint was
filed on June 13, and on June 14 the defendants were served
with a "Citation" ordering them to show cause why an injunction
should not be issued granting all the relief requested at a
hearing to be held at 9:00 A.M. on June 15, before Chancellor
J. C. Stennett. I first learned of the filing of this action
at 5:00"P.N. on the afternoon of the 14th, when "as a courtesy"
the attorney for the complainants, Ferguson again, called me
and told me of the 9:00 A.M. hearing set-for the next morning.
We had no time to study the pleadings, subpoena witnesses, or
prepare a defense.
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Suit 4: Mashburn v. Daniel, Civil No. 73J-138(R)
(S.D. Miss., filed June 15, 1973, 8:30 A. 1-.)

After staying up half the night, at 8:30 A.M. the next morning
we filed in Federal District Court a verified petition for
removal, with certified copies of the state court pleadings
attached as required, removing this bill of complaint to
Federal District Court pursuant to 28 U.S.C. SS 1441 (Federal
question removal) and 1443 (civil rights removal. Ile alleged,
as in Thomoson, that the flay 31 decision of the Committee
voiding the primary violated the rights of the winning black
candidates secured by the Federal voting rights statutes, and
that therefore the state court action designed to effectuate
that decision "denied . . . a right under any law providing for
the equal civil rights of citizens of the United States," under
S 1443(1), and that the Federal District Court had original
jurisdiction of these proceedings, pursuant to our prior
Thompson complaint, entitling us to removal under S 1441(a).

There is no doubt that we were headed for an ambush in state
court. The losing white candidates and the Secretary of State
were there, and it was apparent that Chancellor Stennett was
prepared to grant Ferguson's injunction. The Assistant Attorney
General, P. L. Douglas, representing the state officials, was
adamant that the general election was invalid. The removal
ousted the state court of any further jurisdiction to hold a
hearing on the injunction request, and after we had so informed
the Chancellor, he turned to counsel for the complainants, and
said, "Well, I'm sorry I can't do anything for you further,
Bill."

Despite the fact that the removal deprived the state court of
jurisdiction to issue the requested injunction, and that no
court order had issued preventing the Governor and Secretary of
State from issuing tile winning black candidates their commissions
of office, the state officials took the position that they could
not disturb the status quo, and unilaterally held up the
commissions of office from July 5, when they should have been
issued, to August 21, when they were finally ordered to release
then, thus preventing the winning black candidates from taking
office for almost two months.

Suit 5: Mashburn v. Thompson, Docket No. 3683 (Hinds
County Circuit Court, filed.June 14, 1973)

On June 14 the three white members of the Democratic Executive
Committee who voted to void the primary filed their second
action, this time a "petition for contest of election" in Hinds
CounLy Circuit Court. They recited the same allegations made
in Veanhburn v. Daniel, that because the primary had been voided
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there were no Democratic nominees to be placed on the ballot
for the general election, and therefore the general election
was void. For relief, they requested a judgment that the
municipal general election and its results were void and that
the winning black candidates should be barred from taking
office. A court summons was issued the same day setting the
action for a hearing on June 25, at 9:00 A.M. at the second
Hinds County Courthouse in Raymond.

Suit 6: Mashburn v. Thompson, Civil No. 73J-141(R)
(S.D. Miss., filed June 20, 1973)

Six days later we removed the second Mashburn suit to Federal
District Court on essentially the same allegations as the
first. The verified petition alleged that prior to the passage
of the Voting Rights Act, no qualified blacks in Bolton were
registered to vote, and blacks were able to participate in. the
primary and general election, only because of the passage of the
Voting Rights Act. Petitioners further alleged that the May 31
decision of the Committee was without lawful authority and
racially discriminatory in violation of rights secured by
Federal voting rights statutes, and that there was no evidence
of fraud or substantial irregularities which justified setting
aside the primary. Petitioners urged the court to consider the
Thonoson suit in Federal court (Suit 2) as in effect an appeal*

ro -UTF decision of the Democratic Executive Committee, and
since no final decision on the primary contest had been rendered
by the time of the general election, the Municipal Election
Commission was justified in placing on the ballot the names of
the Democratic nominees last certified by the Committee pursuant
to Miss. Code Ann. S 3187.

Suit 7: Beard v. Daniel, Docket No. 3682 (Hinds
County 'Circuit Court, filed June 13, 1973)

Also on June 13, the losing white candidates for Mayor, Town
Clerk, and Alderman filed a "declaration" in Hinds County
Circuit Court against the members of the Municipal Election
Commission seeking $37,500 in damages for conducting the
municipal general election and including on the ballots the
names of the winners of the May 8 primary. These actions were
alleged to be tortious, and that they "were, and continue to
be arbitrary, intentional, designed to prejudice the rights of
Plaintiffs in their pursuit of elective offices and are intended
to cause Plaintiffs much worry, inconvenience and monetary loss.0

83-679 0 - 82 - 37 (pt.1)
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Suit 8: Beard v. Daniel, Civil. No. 73J-149(14)
(S.D. Miss. , filed Jul. 13, 1973)

Although it was doubtful. that the flcar, suit even stated a
cause of action under state law, it was removed to Federal
District Court on July 13 on the same grounds that the two
Mashburn actions had been removed to protect the rights of
thi members of the Municipal Election Commission and the
black candidates and voters under Federal voting rights
statutes.

The H-aring and Decision

Since the Governor and Secretary of State continued unilaterally
to hold up the comrissions of office of the winning black
candidates, we filed in Mashburn v. Daniel a motion to permit
these commissions to be released pending a final decision.
This motion, and the respondents' motions to remand'in Mashburn
v. Daniel and Mashburn v. Thompson came on fo- a consolidated
hearing -efore District Judge Dan NI. Russell, Jr., on July 23
in Judge Russell's hearing room in Gulfport. About 20 black
voters drove down from Bolton to attend, but because the hearing
room sat only about 10 persons, including the judge, court
personnel, and the attorneys, they were unable to sit in on
the proceedings. We called Bennie Thompson, the black mayoral
candidate, George 14. Daniel, the black chairman of the Municipal
Election Commission, and Esther Dixon and Mrs. Clara Bell Davis,
the black members of the Democratic Executive Committee who voted
against voiding the primary. We also put in evidence the
deposition of the chairman of the Democratic Executive Committee,
which showed that there were no substantial grounds for voiding
the primary. The respondents presented no witnesses or proof.

After the hearing we-filed a detailed 27-page brief explaining
civil rights removal', showing how the facts established that the
may 31 decision wias based on racial discrimination, and demon-
strating-that there were no substantial grounds for voiding the
primary. While there was no direct evidence showing racial
prejudice on the part of the white members of the Democratic
Executive Committee, we were able to establish that all the
white candidates in the primary, including the white committee
members, ran as a slate, distributed a joint sample ballot, and
that one'.uhite member of the Committee had urged voters to vote
against Bennie Thompson. The respondents filed a very short
3-page memorandum. After submission of the legal memos, we were
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. * edge because a civil rights removal case h,,d never before
hc'.'; won before any of the Federal judges in the Southern
Diz trict.

Vwith unusual speed, Judge Ruse]! handed dowIn his deci'-ion on
muqust 17 ruling for us on every point, including points that

w:erc not directly involved in these cases, but which were
directly applicable to thc Thorzson case (Suit 2). On the
basis of our 1970 Fifth Circuit decision in T-pson v. Brown,
Judge Russell held that these tWo cases were properly removed
to Federal court and denied the motions to remanl. lie held
that tJxe Democratic Executive Cornrittee lacked the authority to
set aside the May 8 primary, and that the contests should have
been heard by the new Committee which had been "elected" in
the primary. He held that the winning black candidates were
properly in Federal court because the state statutes permitting
an appeal from the Cormiittee decision, amended and reenacted
in 1968, were unenforceable for failure to submit under Section
5 of the Voting Rights Act of 1965. lie also held that the
Governor and Secretary of State should be ordered to issue to
the winning black candidates their commissions of office. He
found that there had been "no significant irregularies" in
the conduct of the primary election, and that there was no
evidence of fraud which justified the Cornnittee's decision.
Tehe principal justification for the decision, that the ballots
had been initialed on the front rather than on the back, was
not sufficient to void the election. Judge Russell further
held that the Municipal Election Comnnission was justified in
holding the general election and including on the ballots the
names of the Democratic nominees declared on May 9.

In his Final Order and Judgment, filed September 13, Judge
Russell ordered the two state court actions (Suits 3 and 5)
dismissed, and enjoined the state court plaintiffs from
further prosecuting those actions. The Lawyers' Committee got
back $1,000 posted f6r cost bonds, and costs of court.

The Conclusion

In a last ditch stand, the attorney for the respondents, Ferguson,
filed a motion to stay issuance of the commissions of office
pending appeal, but since the cot-iissions already had been issued
when the motion was filed, the motion was denied as moot.

On the basis of Judge Russell's decision, we filed a motion for
siumary judgment in T'homoson v. Bolton Municioal Democratic
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Executive Committee arguing that Judge Russell's findings in
the two removal cases were conclusive of all the claims in
T L-_ TkpsQ.A, and that under the doctrine of collateral estoppel
thc plaintiffs were entitled to judqment. At this point, the
attorney for the losing white candidates caved in, and consent
orders were entered in both Th omq.son (Suit 2) and Beard v.
Daniel (Suit 8) granting all the relief which we requested,
ordering the Democratic Executive Committee to vacate its May
31 decision, and dismissing the state court damages action.

On September 1 Mayor Bennie G. Thompson and the all-black town
government of Boltonwere sworn in with a parade, speeches
before a crowd of about 400, and the town's first inaugural
ball.

FRP: ljh
cc: Dave Tatel

Tex Wilson
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Mr. EDWARDS. Thank you very much, Mr. Thompson. It is very
moving testimony. All of the witnesses presented most persuasive
testimony.

We are going to have to wind this up at 10 minutes to 12, so we
will have to move along.

I just have one question. Mr. Thompson, what was the black
population in Bolton prior to 1969?

Mr. THOMPSON. Sixty-six percent.
Mr. EDWARDS. Do you think that life is different in Bolton now,

after blacks were elected to public office?
Mr. THOMPSON. Yes, sir. We are able to put out fires now when

they start, because we have a fire truck. We can pick up the
garbage. Our water and sewer system meets all air and water
pollution standards. We now have running water on our side of the
tracks. And we have a fair form of justice.

In Mississippi, the mayor is also the judge for municipalities
under 10,000. While I was mayor, justice, I would like to think, was
administered fair and equitably. Before that, I can't say that it
was.

Mr. EDWARDS. Representative Banks, would all of your black
colleagues in the legislature agree with the thrust of your testimo-
ny?

Mr. BANKS. Yes, sir; absolutely.
Mr. EDWARDS. Ms. Davis?
Ms. DAVIS. Thank you, Mr. Chairman.
Mr. Banks, the committee may be considering whether to amend

the bailout provision of the act. I wonder if you might indicate
what factors should be looked to other than the statistics of
number of registered voters, and number of black elected officials.
Is there something we should do to pierce behind those statistics in
assessing whether there is a continued need for the Voting Rights
Act?

Mr. BANKS. I think you have to look at the statistics, of course,
and consider those statistics in light of what is possible with regard
to black elected officials in the State.

You also have to consider the demonstrations of StLte attitude
toward black political involvement and toward the free process.
When Mississippi is measured by that criteria, it could never be
bailed out, I don't believe. I think those are among the facts which
you have to consider.

Ms. DAVIS. We had testimony last week regarding the State of
Virginia. Virginia, as I guess is true of Mississippi, has a signifi-
cant rural concentration.

There was some suggestion that the hardships on black folks in
terms of registration, when the place of registration is open from 8
to 5, is the same as it is for white folks who live in rural areas.
Prof. James Lowen testified before the subcommittee that socio-
economic factors have an effect on voting rights in Mississippi and
elsewhere.

I wonder if you might explain to us why it is that having a
polling place, operating from 8 to 5, has a greater negative effect
on blacks than whites?

Mr. BANKS. If black people work in Mississippi, generally they
work for white people. White people also work for white people. A



672

white employer is much more lenient in allowing whites to go and
vote and register to vote than they are allowing blacks to vote or
resr to vote.
r :youimagine a black mother who has to leave home at 6
O'clock in the morning to get to the white lady's house at 7 o'clock
in the morning and take care of the white lady's children until 7
o'clock at night, and tell me how she is going to go to register to
vote.

The white lady can go register to vote because she is working
downtown, if she is working, or she can take time off of shopping to
register. But the black lady is there taking care of the white lady's
kids. It is difficult to register under those circumstances or vote.

It is also difficult if you have to go a long way to register, and
the cost of gasoline is much more of a detriment to those who are
poor than to those who are affluent.

Mr. BOYD. No questions, Mr. Chairman.
Mr. EDWARDS. Thank you all very much for your excellent testi-

mony.
Mr. BANKS. Thank you.
Mr. EDWARDS. Thank you.
[Whereupon, at 11:50, the subcommittee adjourned, to reconvene

subject to the call of the Chair.]
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WEDNESDAY, JUNE 3, 1981

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommitte met, pursuant to call, at 9:30 a.m., in room B-
352, Rayburn House Office Building, Hon. Don Edwards (chairman
of the subcommittee) presiding.

Members present: Representatives Edwards, Hyde, and Sensen-
brenner.

Staff present: Ivy L. Davis and Helen C. Gonzales, assistant
counsel, and Thomas M. Boyd, associate counsel.

Mr. EDWARDS. The subcommittee will come to order. Today's
hearing will focus on the voting rights problems of blacks in Geor-
gia, Alabama, and South Carolina.

The testimony presented today will show that there are continu-
ing impediments to blacks wishing to cast their ballots and a
widespread pattern of efforts to dilute black voting strength as
demonstrated by Justice Department objections to voting changes
under section 5, and litigation claiming violations under the act
and the Constitution.

We will now hear from two panels regarding voting rights prob-
lems in the State of Georgia. Joining us on our first panel is Dr.
Brian Sherman, of Atlanta, Mr. J. F. Smith of Henry County, Ga.,
and Mr. Herman Lodge of Burke County, Ga.

Who will be first?
Mr. SHERMAN. I will be going first. Then Mr. Smith will go and

then Mr. Lodge will go.
Mr. EDWARDS. Very good. Dr. Sherman, you may proceed and

without objection, all of the statements will be made a part of the
record in full.

TESTIMONY OF BRIAN SHERMAN, PROFESSOR OF SOCIOLOGY,
OGLETHORPE UNIVERSITY, ATLANTA GA.; J. F. SMITH,
SCHOOL BOARD MEMBER, HENRY COUNTY, GA.; AND
HERMAN LODGE, BURKE COUNTY, GA.
Mr. SHERMAN. I will be reading a prepared statement.
Mr. EDWARDS. You may proceed.
Mr. SHERMAN. Thank you.
My name is Brian Sherman. I am a sociology professor at Ogle-.

thorpe University in Atlanta, Ga. I have a Ph. D. in sociology from
Harvard University.

I have conducted a survey of the voting practices in the counties
of Georgia and how they affect the participation of blacks in the
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political process. The results of the survey document show the
disproportionately low percentage of the election of blacks to
countywide positions, many of the various aspects of the voting
process which prevent the election of blacks to such positions, and
some of the consequences, such as diminished services for blacks,
as a result of low or no representation in county government.

The data was collected through a comprehensive 171-item ques-
tionnaire. Questionnaires were returned from 66 counties. Twelve
were not used because of a low proportion of black residents. The
remaining 54 in the study are a representative sample of the
counties in Georgia in terms of both 'proportion of blacks in the
county population and geographic spread throughout the State.
The median county in the study is 33 percent black. Eight are
black belt counties with 48 percent or more blacks.

If race were not a factor in elections, simple probability theory
predicts that the proportion of blacks elected to countywide posi-
tions would not be significantly different from their one-third pro-
portion of the population Such is not the case. Of the 239 members
of the county governing bodies in the 54 counties, only 5 [2 percent]
are black. In only 7 of the 54 [13 percent] has any black served in
thiscapacity since the-passage of the Voting Rights Act of 1965.

In 39 counties in which the chair of the school board is elected,
only four blacks [10 percent] have been elected to this post.

Blacks serve on the elections commission in only 6 [12 percent] of
the 49 counties for which we have information.

Of the 47 counties for which we have information, only 1 [2
percent] reports the election of a black judge to superior court since

-the passage of the Voting Rights Act.
In only 9 [18 percent] of the 51 counties for which we have

information have blacks been elected to any countywide position
since the passage of the Voting Rights Act.

Finally, in none of the 47 counties for which we have informa-
tion, is the highest police official [usually the sheriff] black.

The questionnaire contained many items about specific practices-
which would prevent, inhibit, or discourage black participation in
the political process. At least some of these practices were reported
to occur in every county in the study. Because some are informal
[for example, improper ballot counting], surreptitious [for example,
not..pbhlelzing a special election], or private [for example, using
the lames of the dead on absentee ballots], many counties report
only "possibly," "don't know" or "I wouldn t doubt it" when asked
if they occur.

Such responses are not used in the tabulations given here. It can
be hypothesized, however, that the number of times these practices
have come to public attention is an indication that they are much
more widespread than can be detected without regular and system-
atic monitoring.

Of the nine counties with each district electing a single member
to the county governing body, four [44 percent] report malappor-
tionment which either dilutes or overly concentrates the black
vod-.1n21 [70 percent] of the 30 counties reporting, actions of the
agency or officials who supervise elections work to the disadvan-
tage of blacks. In 12 [40 percent] of the 30 counties such actions
occur frequently.
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The list of practices named includes excessive purging of black
voters from registration lists, voting in a privately owned building
whose owner is both the poll watcher and prejudiced against
blacks, intimidation of blacks while voting, refusal to secure black
poll watchers, registration of blacks in different locations for
county and municipal elections et cetera.

Eleven counties report that the registration office is not open
sufficiently long enough to accommodate blacks who work and
must travel a distance to it.

Nine counties report that registration sites are more accessible to
whites than blacks.

Fourteen counties report that blacks are intimidated, inhibited
or discouraged from registering. This includes the attitude of those
who work in the registration office, refusal to give blacks informa-
tion about registration and threat of job loss for blacks who regis-
ter.

In 21 [66 percent] of 32 counties reporting, there were not enough
black poll watchers to protect the interest of the black voters.

In eight [25 percent] blacks are systematically excluded from
being poll watchers.

In nine [28 percent] of the counties white poll watchers intimi-
date black voters.

Twenty counties report that some abuses in the use of absentee
ballots have occurred since the passage of the Voting Rights Act.
Nine of these counties report that these abuses occur regularly.
The most frequently cited abuses include whites bringing absentee
ballots to blacks to be filled out [10 counties]; whites collecting
absentee ballots from blacks who have filled them out [9 counties];
whites receiving absentee ballots after they have moved out of the
county [9 counties], and election officials making it easier for
whites than blacks to obtain them [7 counties].

Ten counties report an awareness that disqualified whites have
voted in county elections. Of these, four report that lists of the
dead were used to vote for white candidates running against
blacks.

Three counties report that voting booths are less convenient to
blacks than to whites. Six counties report that voting hours are
such that blacks have less opportunity to get to the polls than
whites.

Of 44 counties reporting, 17 [39 percent] indicate that blacks
limit their participation in the political process because they fear
reprisals such as job loss [especially teachers], eviction or loss of
credit at retail stores.

Other reprisals which have occurred since 1965 include loss of
liquor licenses, harassment of children, and anonymous threaten-
ing phone calls. There are other factors which are indicative of a
political atmosphere hostile and intimidating to blacks. Twenty-one
counties report instances of whites telling blacks how to vote with
implied threats of job loss, eviction, loss of pension, et cetera.
Thirty counties report that a significant amount of political activi-
ty takes place at white-only clubs and businesses.

Although it was not asked as a specific item in a fixed choice
question, over 70 percent of the counties, reported in one way or
another that "whites will vote only for whites." This racial-bloc
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voting in combination with at-large [countywidel elections was the
most frequently cited reason why blacks are not elected to county
governing bodies. Thirty-eight of the counties have a system of at-
large voting. This includes nine which have at-lare voting for
single member districts. In only 3 [8 percent] of the 39 have blacks
been elected to the county governing body.

In" contrast to the racial bloc voting of whites, blacks will vote for
a white candidate. There was one item in the questionnaire which
asked about unusually high black voter turnouts. Of the explana-
tion given for 20 such turnouts, 6, or 30 percefit indicate black
support of one white candidate in preference to another.

Numerous other abuses not covered by fixed choice items are
mentioned in answer to open ended questions. Examples include a
probate judge counting the ballots when he was a candidate for
reelection, a white candidate who was running against a black
being allowed to enter the polls seven times. Whites entering
voting booths with blacks, whites buying votes of blacks, tampering
with voting lists, and blacks living and working on large planta-
tion-like estates being unable to leave to vote.

The lack of effective participation in the political process means
blacks receive fewer services from county government agencies and
fail to secure a proportionate share of employment in county gov-
ernment.

Of 44 counties, 38, or 86 percent report frequent discrimination
against blacks in the area of hiring, firing, and promotion of
county employees by the county governing body. All of the counties
which are more than 15 black report that blacks have less than
their proportionate share of county jobs and/or can get only secre-
tarial and maintenance positions. Four of these counties deny
blacks any positions at all, including janitorial jobs. In 34 counties
there is no black who is either a department head or who has some
other supervisory capacity.

Blacks are significantly underrepresented in 40 of the county
police forces. Seven have no black police at all. Twenty-six report
systematic discrimination against blacks in the hiring of school
principals. There are no elected black judges in any of the counties
in the study. Blacks do not work in 43, or 18 percent, of the 53
offices at the superior court judges.

The actions of the county governing body work to the systematic
disadvantage of blacks in a number of areas. These include the
general allocation of funds in 86 percent of the counties, the type
and location of capital projects in 74 percent of the counties, and
public safety-fire and police services-in 69 percent of the coun-
ties. Blacks feel intimidated or otherwise are prevented from get-
ting full service in the superior court clerk's office in 23-49 per-
cent-of the 47 counties reporting.

Thirty-one counties report discriminatory treatment of blacks in
the school system. This includes tracking into slower and noncol-
lege oriented classes, overutilization of special education classes for
blacks, and quicker suspension of black students than of white
students for similar offenses.

Reports are given for 39 counties in which blacks are denied
equal access to municipal services due to location or lack of mainte-
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nance. In 25 counties blacks lack equal access to sports and recrea-
tion facilities: Swimming pools, gyms, tennis courts, et cetera.

In 22 counties blacks are denied equal access to health and safety
related services: Hospitals, paved roads, sewers, fire hydrants, et
cetera.

In 17 counties blacks derive less than equal benefit from the use
of funds for cultural facilities: Libraries, museums, landscaping of
public buildings, remodeling courthouses, refurbishing monuments,
et cetera.

In 24 counties, blacks are either denied a fair share of existing
public housing or county officials have been inactive in securing a
are share of public housing for blacks, especially the aged.

Finally, seven counties reported that undesirable facilities such
as garbage dumps and dog pounds have recently been unnecessar-
ily placed too close to black residential areas.

That is the end of my prepared written statement.
Mr. EDWARDS. Thank you, Dr. Sherman.

PREPARED STATEMENT OF DR. BRIAN SHERMAN

My name is Brian Sherman. I am a sociology rofessor at Oglethorpe University
in Atlanta, Georgia. I have a Ph. D. in Sociology from Harvard University.

I have conducted a survey of the voting practices in the counties of Georgia and
how they affect the participation of Blacks in the political process. The results of
the survey document show the disproportionately low percentage of the election of
Blacks to county-wide positions, many of the various aspects of the voting process
which prevent the election of Blacks to such positions, and some of the consequences
such as diminished services for Blacks as a result of low or no representation in
county government.

The data was collected through a comprehensive 171-item questionnaire. Ques-
tionnaires were returned from sixty-six counties. Twelve were not used because of a
low proportion of Black residents. The remaining 54 in the study are a representa-
tive sample of the counties in Georgia in terms of both proportion of Blacks in the
county population and geographic spread throughout the state. The median county
in Lhe study is 33.3 percent Black. Eight are "Black Belt" counties with 48 percent
or more Blacks.

If race were not a factor in elections, simple probability theory predicts that the
proportion of Blacks elected to county-wide positions would not be significantly
different from their one-third proportion of the population. Such is not the case. Of
the 239 members of the county governing bodies in the 54 counties, only 5 (2
percent) are Black. In only 7 of the 54 (13- percent) has any Black served in this
capacity since the passage of the Voting Rights Act in 1965. In the 39 counties in
which the chair of the school board is elected, only 4 Blacks (10 percent) have been
elected to this post. Blacks serve on the Elections Commission in only 6 (12 percent)
of the 49 counties for which we have information. Of the 47 counties for which we
have information, only one (2 percent) reports the election of a Black judge to
Superior Court since the passage of the Voting Rights Act. In only 9 (18 percent) of
the 51 counties for which we have information have Blacks been elected to any
county-wide position since the passage of the Voting Rights Act. Finally, in none (0
percent) of the forty-seven counties for which we have information, is the highest
police official (usually sheriff) Black.

The questionnaire contained many items about specific practices which would
prevent, inhibit, or discourage Black participation in the political process. At least
some of these practices were reported to occur in every county in the study. Because
some are informal (e.g., improper ballot-counting), surreptitious (e.g., not publicizing
a special election), or private (e.g., using the names of the dead on absentee ballots),
many counties can report only "possibly," "don't know" or "I wouldn't doubt it"
when asked if they occur. Such responses are not used in the tabulations given here.
It can be hypothesized however that the number of times these practices have come
to public attention is an indication that they are much more-widespread than can
be detected without regular and systematic monitoring.



578
Of the nine counties with each district e ioci a single member to the county

governing body, 4 (44 percent) report malapporonment which either dilutes or
overly concentrates the Black vote. In 21 (70 percent) of the 30 counties reporting,
actions of the agency or official who supervises elections work to the disadvantage
of Blacks. In 12 (40 percent) of the 30 counties such actions occur frequently. The
list of practices named includes excessive purging of Black voters from registration
lists, voting in a privately-owned building whose owner is both the pollwatcher and
prejudiced against Blacks, intimidation of Blacks while voting, refusal to secure
Black pollwatchers, registration of Blacks in different locations for county and
municipal elections, etc.

Eleven counties report that the registration office is not open sufficiently long
enough to accommodate Blacks whio work and must travel a distance to it. Nine
counties report that registration sites are more accessible to Whites than to Blacks.
Fourteen counties report that Blacks are intimidated, inhibited or discouraged from
registering. This includes the attitude of those who work in the registration office,
refua to give Blacks information about registraton and threat of job loss for
Blacks who register.

In 21 (66 percent) of 32 counties reporting, there are not enough Black poll-
watchers to protect the interests of Black voters. In 8 (25 percent) Blacks are
systematically excluded from being pollwatchers. In 9 (28 percent) of the counties
White pollwatchers intimidate Black voters.

Twenty counties report that some abuses in the use of absentee ballots have
occurred since the passage of the Voting Rights Act. Nine of these counties report
that these abuses occur regularly. The most frequently cited abuses include Whites
bringing absentee ballots to Blacks to be filled out (10 counties), Whites collecting
absentee ballots from Blacks who have filled them out (9 counties), Whites receiving
absentee ballots after they've moved out of the county-(9 counties), and election
officials making it easier for Whites than Blacks to obtain them (7 counties).

Ten counties report an awareness that unqualified Whites have voted in county
elections. Of these, four report that lists of the dead were used to vote for White
candidates running against Blacks.-

Three counties report that voting booths are less convenient to Blacks than to
Whites. Six counties report that voting hours are such Blacks have less opportunity
to get to the polls than Whites.

our counties report rule change since 1965 which make it more difficult for
Blacks to get on the ballot. These include reduced filing fes for Whites and more
documentation required of Blacks.

Of forty-four counties reporting, seventeen (39 percent) indicate that Blacks limit
their particiption in the political process because they fear reprisals such as job
loss (especially teachers), eviction, or loss of credit at retail stores. Other reprisals
which have occurred since 1965 include loss of liquor licenses, harassment of chil-
dren, and anonymous threatening phone calls. There are other factors which are
indicative of a political atmosphere hostile and intimidating to Blacks. Twenty-one
counties report instances of Whites telling Blacks how to vote with implied threats
of job loss, eviction, loss of pension, etc. Thirty counties report that a significant
amount of political activity takes place at White-only clubs and businesses.

Although It was not asked as a specific item in a fixed-choice question, over 70
percent of the counties, reported in one way or another that "Whites will vote only
for Whites." This racial block voting in combination with at-large (county-wide)
elections was the most frequently cited reason why Blacks are not elected to county
governing bodies. Thirty-eight of the counties have a system of at-large voting. This
includes nine which have at-large voting for single member districts. In only 3 (8
percent) of the 39 have Blacks been elected to the county governing body.

In contrast to the racial block voting of Whites, Blacks will vote for a White
candidate. There was one item in the questionaire which asked about unusually
high Black voter turnouts. Of the explanations given for 20 such turnouts, six (30
percent) indicate Black support of one White candidate in preference to another.

Numerous other abuses not covered by fixed-choice items are mentioned in
answer to open-ended questions. Examples include a probate judge counting the
ballots when he was a candidate for reelection, a White candidate who was running
against a Black being allowed to enter the polls seven times. Whites entering voting
booths with Blacks, Whites buying votes of Blacks, tampering with voting lists, and
Blacks living and working on large plantation-like estates being unable to leave to
vote.

The lack of effective participation in the political process means Blacks receive
fewer services from county government agencies and fail to secure a proportionate
share of employment in county government.
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Thirty-eight (86 percent) of 44 counties report frequent discrimination against
Blacks in the area of hiring, firing, and promotion of county employees by the
county governing body. All of the counties which are more than 15 percent Black
report that Blacks have less than their proportionate share of county jobs and/or
can get only secretarial and maintenance positions. Four of these counties deny
Blacks any positions at all, including janitorial jobs. In thirty-four counties there is
no Black who is either a department head or who has some other supervisory
capacity. Blacks are significantly underrepresented in forty of the county police
forces. Seven have no Black police at all. Twenty-six report systematic discrimina-
tion against Blacks in the hiring of schol principals. There are no elected Black
judges in any of the counties in the study. Blacks do not work in 43 (18 percent) of
the 53 offices of the superior court judges.

The actions of the county governing body work to the systematic disadvantage of
Blacks in a number of areas. These include the general allocation of funds in 86
percent of the counties,.the type and location of capital projects in 74 percent of the
counties, and public safety (fire and police services) in 69 percent of the counties.
Blacks feel intimidated or otherwise are prevented from getting full service in the
superior court clerk's office in 23 (49 percent) of the 47 (49 percent) countiesreporting.Thirty-one counties report discriminatory treatment of Blacks in the school

system. This includes tracking into slower and non-college oriented classes, overuti-
lization of special ed. classes for Blacks, and quicker suspension of Black students
than of White students for similar offenses.

Reports are given for 39 counties in which Blacks are denied equal access to
municipal services due to location or lack of maintenance. In 25 counties blacks lack
equal access to sports and recreation facilities (swimming ols, gyms, tennis courts,
etc.). In 22 counties Blacks are denied equal access to health and safety related
services (hospitals, paved roads, sewers, fire hydrants, etc.). In 17 counties Blacks
derive less than equal benefit from the use of funds for cultural facilities (libraries,
museums, landscaping of public buildings, remodeling courthouses, refurbishing
monuments, etc.). In 24 counties, Blacks are either denied a fair share of existing
public housing or county officials have been inactive in securing a fair share of
public housing for Blacks, especially the aged.

Finally, seven counties reported that undesirable facilities such as garbage dumps
and dog pounds have recently been unnecessarily placed too close to Black residen-
tial areas.

Mr. EDWARDS. Although we will have questions after all three
members of the panel have testified, I might comment that that is
a very disturbing report that you have provided us. We thank you
very much.

Mr. SHERMAN. Thank you.
Mr. EDWARDS. It is very important.
Mr. Smith.

STATEMENT OF FREDERICK SMITH
Mr. SMITH. I am Joseph Frederick Smith of McDonough, Henry

County, Ga. I am a retired school administrator with 33 years in
the Henry County School System. In 1980 1 was elected to the
county school board, becoming the first black ever to hold a county
elective office, thanks to section 5. I will explain later.

Henry County was totally segregated until the 1960's. The court-
house and city offices in all four towns were occupied only by
whites. The eating places, bathroom facilities, drinking fountains,
and all public meetings places were segregated. School integration
was done in 1970 by pairing white and black students in certain
grades and sending them to the same schools.

As in many -other places, two large all white private schools
immediately sprang up in Henry County. They siphoned off about
1,000 students from the public schools, and cost the system $1,000
per year per child. At the same time, parents of the private school
children had to pay about $1,000 a year.
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The black citizens began to organize in the 1960's to improve the
quality of life for blacks in the county. There was and continues to
be, great disparity in municipal services in the white and black
communities; there were no black elected or appointed officials, no
blacks on the county police force, and no blacks employed in mean-
ingful positions in government or private businesses.

We were given promises that these problems would be looked
into. Some appointments were made, but the central problem as we
perceive it was that we did not have any black elected officials. By
1972, one black had run for county commission, and in 1976 an-
other black and I ran for the school board. Neither of us were
successful because we just could not win under the at-large election
system. Racially polarized voting prevented a black from ever get-
ting enough votes to win any seat.

In 1978, we sought legal assistance, and our attorneys discovered
that the county commission and school board had both changed to
the at-large system in the late 1960's without submitting the legis-
lation to the Attorney General for preclearance under section 5.
Actually, no legislation had been submitted from the county since
the Voting Rights Act had been passed.

We negotiated with both groups for almost a year without suc-
cess, even though the Justice Department had entered objections
under section 5 to both at-large changes. The school board refused
to talk to us or our attorneys, and the county commission set up a
committee that proposed several redistricting plans that all contin-
ued to dilute minority voting strength. None of the plans we sub-
mitted were even given serious consideration by this group. The
State legislature delegation introduced one of these plans which
was their plan, even though we strongly opposed it. The bill passed,
the Governor signed it, and the Justice Department objected again.

To the surprise of both boards, we sued under section 5 of the
Voting Rights Act in November 1979. Our attorneys did not have
an easy time of it, as the negotiating process was long and the
defendants did not want to concede that they had violated the law.
At one point, there was even a denipl that the county was a
jurisdiction covered by the Voting Rights Act. We spent days actu-
ally counting people all over the county, but even our figures were
refuted. Every jurisdiction plan that we drew was attacked as
invalid.

In June 1980, a judgment was entered ordering that the county
be redistricted in five single-member districts, one of which was
majority black, and assessing $14,000 in attorneys' fees against the
county. The county's refusal to comply with the law and cooperate
during the litigation resulted in a tremendous waste of time and
tax money.

As a result of the new redistricting plan, which was accepted
eventually, I won my seat on the board of education. Incidentally,
my opponent was an 8-year incumbent, who was mayor of one of
the principal towns in Henry County. The registered voters were 49
percent black and 51 percent white. I received 56 percent of the
votes. Many white citizens have expressed to me that they were
glad to have an opportunity to improve the quality of life in Henry
County in terms of having black representation in our county
government.
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The black candidate for the county commission lost in a runoff
by 95 votes. Our struggle is still continuing. We recently sued the
county seat for discrimination in the provision of municipal serv-
ices, and right at this moment there is an effort to spend $70,000 to
improve the water services in our community because of our pro-
tection under section 5.

It is apparent to me that without section 5 of the Voting Rights
Act, which allowed us to attack the at-large system, no black would
ever have been elected to the Henry County School Board and
County Commission. No matter how much we spoke 'out, blacks
were passed over for appointments to the school board when vacan-
cies occurred.

No clear explanation has been given to us why no voting changes
had been submitted under section 5 for 15 years. It is hard to
believe that none of the county attorneys knew it had to be done.
During that time, blacks were illegally denied access to public
office. We now have some clout in the county, which is directly
attributable to the Voting Rights Act.

The situations I described still exist in many places in Georgia.
The Voting Rights Act must be extended in its present form to
protect the gains we have already made, because we are famous in
the South for regaining what we have lost in some contests. Recon-
struction is a word being used in the"South at this time. We are
already being threatened that as soon as the new census reports
are in, Henry County is going to straighten things out.

I am submitting for the record copies of the complaints and
judgments in both of the Henry County cases. In addition, to what
I have prepared here, I would like to indicate that not only has
section 5 been a deterrent to voting discrimination in-my county,
but it has also assisted the public officials in correcting some of the
actions they would not have otherwise felt obliged to do. They feel
somewhat protected from the voters, and this was brought out by
the fact that even though all five commissioners were elected in
1980, not a one used the court suit as an issue. No issue was made
because of th2 changes.

For example, in my county, they have done what they should
only because the Justice Department told them it was the law, and
this is what they told their voters, their constituents. And they
could go back to their white clientele and say they had no choice.
Because of the Justice Department objection, the county changed
to the district voting and felt comfortable doing this because the
Justice Department objection gave them a good excuse for their
clientele. I am repeating this for emphasis.

Unfortunately, the redistricting plan which they drew up was
not acceptable to us because it diluted the black vote. But they did
not do anything when the black community objected until we went
back to the Justice Department, which agreed with us that the
county's plan was discriminatory, and again the Justice Depart-
ment objected under section 5.

Finally because of the Voting Rights Act, the county accepted
our redistricting plan, and as a result, I was elected from my
district, and I am a prime example of what can happen when
things are straightened out with section 5.
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As a member of the board of education, I am performing -,ay
duties very well. I am receiving many compliments for my contri-
butions, and I am the first black ever to be elected to any public
office in Henry County, thanks to section 5.

Thank you.
Mr. EDWARDS. Thank you very much, Mr. Smith.
It occurs to me that you could have used a lot more assistance

from the Justice Department, even though section 5 existed and
you were able to take advantage of it. And it is just an outrage
that you had to go through all that expense and heartache and
hard work for all these years that we have had the Voting.Rights
Act to make these modest improvements in the situation. You are
to be congratulated.

Mr. SMITH. Thank you.
Mr. EDWARDS. And certainly your testimony is strong evidence

that the Voting Rights Act must be extended.
Mr. Lodge.

STATEMENT OF HERMAN LODGE
Mr. LODGE. Yes, sir. I am Herman Lodge, a lifelong resident of

Waynesboro, Burke County, Ga. During my lifetime I have only
left Burke County to serve in the military during the Korean war
and to attend college. Burke County is geographically the second
largest county in Georgia, but most important, it is among the
poorest in the State. It also has one of the highest black popula-
tions in the State, the worst housing stock, and formally had the
highest infant mortality rate in Georgia.

For many years as a community leader, I petitioned, without
success, county and city government to address the problems of the
black community. Only since the passage of the Voting Rights Act
of 1965, have people begun to register, but blacks still have no
influence in county government. Every single gain we have made
has either been the result of litigation or nonviolent protests such
as boycotts and marches. The power of our ballots is only now
beginning to be felt in city elections.

The Fifth Circuit Court of Appeals wrote on March 20, 1981,
that:

The county commissioners, acting in their official capacity, have demonstrated
such insensitivity to the legitimate rights of the county's black residents that it can
only be explained as a conscious and willful effort on their part to maintain the
invidious vestiges of discrimination.

After reviewing evidence on street paving, the fifth circuit ob-
served:

Our review of the evidence in this case leads us to the conclusion that these
patent examples of discriminatory treatment by Burke County's Commission typify
the treatment received by blacks in Burke County in every interaction they have
with the white controlled bureaucracy.

Before the passage of the Voting Rights Act, black registration
was virtually nonexistent. Now it is 38 percent.

The reality is that everything and nothing has changed in Burke
County. In a desperate attempt to defend a law suit, roads have
been paved, employment opportunities increased, black social work-
ers hired, infant and maternal care programs created with a dra-
matic drop in the infant mortality rate. All this and much more
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has changed and will remain changed only so long as the law
mandates the change. For this reason the fifth circuit held that:

The vestiges of racism encompass the totality of life in Burke County. The
discriminatory acts of public officials enjoy a symbiotic relationship with those of
the private sector. The situation is not susceptible to isolated remedy. While this
Court is aware of its inability to alter private conduct, we are equally aware of our
duty to prevent public officials fro-i,, manipulating that conduct within the context
of public elections.

The black citizens of Burke County ask the Congress and this
committee o do no more than what the fifth circuit has done in
standing with us for continued progress. Unless the Voting Rights
Act is extended and strengthened, things will regress to a point at
or near where they were in 1965.

I have brought with me a wish to tender to the committee the
final orders in Sapp v. Rowland, the law suit which so recently put
blacks on Burke County's juries; the final order in Sullivan v.
DeLoach, the section 5 law suit which put two blacks on the
Waynesboro City Council, and the district court order, transcript
and fifth circuit opinion In Lodge v. Buxton, the case I have so
extensively quoted from. The Lodge case is currently on appeal to
the U.S. Supreme Court.

The attitude of the whites in Burke County was well described
by one nonresident white witness, who testified in the Lodge trial,
Ms. Frances Pauley. Ms. Pauley visited Burke County and many
other counties in Georgia and throughout the South in her capacity
as a civil rights enforcement officer for HEW during school deseg-
regation periods.

She also visited- the county in her capacity as a member of the
Georgia Human Relations Council, an organization set up by
blacks and whites to facilitate desegregation. She described the
attitude of whites as follows:

It seems to me quite considerable feeling on the part of whites that they didn't
want to meet with the blacks because they felt like they-the whites-would just be
in tremendous horror of blacks coming into power there. That is their fear. The
blacks had a terrific fear of actually being hurt.

She also noted the attitude of some whites, that they "felt that
black people were less than human."

In comparing the attitudes of Burke County's whites to her expe-
riences in other Georgia, Mississippi, and Alabama counties, Ms.
Pauley testified: "I never went to a community in Mississippi, even
in the Delta area, where I felt there was any greater discrimina-
tion, and particularly deep-seated fears, as I felt in Burke County,
Ga."

This is only a fraction of all the testimony which provided a basis
for the judge's ultimate conclusions about Burke County. Witness
after witness testified to the continuing absolute separation of the
races, the continuing discrimination and the continuing resistance
of whites to black progress in Burke County.

Finally, the county commission claimed that the exclusion of
blacks from the political process is somehow a mere historical
-accident, and not an obvious and direct product of past and con-
tinuing discrimination and purposeful exclusion from the political
process. The evidence is to the contrary. Until very recently, voter
registration in the 800 square mile Burke County was allowed only

83-679 0 - 82 - 38 (pt.1)



584

at the county courthouse. That practice was changed only after the
Lodge case was filed, and only at the insistance of Judge Alaimo.

The county courthouse, of course, was the very symbol of white
supremacy in Burke County, and it largely retains that character
today. It is no wonder that blacks would not often and easily
register to vote there, regardless of any other more formal barriers.
As defendant Marchman testified, the Burke C{U-ty courthouse
was the scene of at least one lynching.

Another witness with vast experience throughout the black com-
munity in Burke County testified that fear, P product of past public
and private white supremacy, remained an activee force in deter-
ring blacks from registering today.

I testified at length that the reason blacks failed to register was
largely fear. This is certainly not surprising in light of the Ku
Klux Klan activity in the county, as explained by Ms. Lattimore. I
also testified about bomb threats, threatening phone calls, and a
shooting incident. All of these incidents arose out of my civil rights
activity, and they came well after the enactment of the Voting
Rights Act of 1965. Indeed, I was threatened for the very reason
that I filed this lawsuit.

This fear, plus the socio-economic factors that derive from past
purposeful discrimination and the array of other discriminatory
factors testified to at length in the case, provide a much different
explanation for low black voter registration than the "mere acci-
dent of history" explanation urged by the defendants.

If we are to continue to make progress, we must have the Voting
Rights Act.

I urge you to read the transcript and the orders in the Lodge
case, especially because they demonstrate, beyond any doubt, that
in Burke County things have not yet really changed. Our progress
is dependent on the act. Therefore, I urge you to extend and
strengthen it.

I would like to mention in addition to what is in my written
statement, how section 5 has acted as a deterrent to discriminatory
voting changes, even when the Justice Department has not filed an
objection.

ast year, in 1980, the City Council of Waynesboro, Ga., wanted
to change a voter registration site which was located in a predomi-
nantly black ward. They wanted to change it back to the city hall
because of the fact that so many blacks were registered to vote at
the site in the black ward. At the registration site, which is in a
recreation center adjacent to a housing project, people in approxi-
mately 52 blocks were registered in a 5-hour period.

One of the council members of the city council said-at a council
meeting just before the next election-that they should change the
registration back to the city hall. One of the black council members
*ho was present at the council meeting told us that the council
was planning to change the site back to the city hall, which was
over a mile away and was where the police department was
located.

Several of us from the black community attended the next city
council meeting. We showed a copy of the Voting Rights Act,
section 5, to the city attorney, who read it to the city council. I told
him that they could not mak, this change unless they submitted it
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to the Department of Justice, and we would object. We would make
our objection known to Justice. Well. they didn't even bring it up
after that.

Thank you very much. (See p. 2172 for prepared statement.)
Mr, EDWARDS. It occurs to me, Mr. Lodge, that somebody should

have gotten in touch with the Department of Justice. Did you ask
them to file a suit, instead of you having to go through all of the
expense?

Mr. LODGE. No, sir.
Mr. EDWARDS. Well, did they come down there?
Mr. LODGE. Well, the only time that Justice would come would be

during some of the elections. I think they came once to monitor an
election.

Mr. EDWARDS. Dr. Sherman, what is going to happen in Georgia
if the Voting Rights Act is not extended?

Mr. SHERMAN. I predict that if the Voting Rights Act is not
extended, that counties are even now just waiting, hoping that the
extension will not take place and will reinstitute practices which
will make it more difficult for blacks to register and vote and to
run for office and campaign for office.

Mr. EDWARDS. And register?
Mr. SHERMAN. Yes, sorry, register also.
Mr. EDWARDS. Do you agree, Mr. Smith?
Mr. SMITH. I agree wholeheartedly, and as I stated, we are

famous for reconstruction in the South.
Mr. EDWARDS. Mr. Lodge, what is going to happen in Burke

County if the Voting Rights Act is not extended?
Mr. LODGE. Well, we would probably go back to 1965. Before the

Voting Rights Act was passed in 1965 there were approximately
427 blacks registered to vote out of eligibles of about 7,000. After
the Voting Rights Act of 1965, there were approximately 2,700
blacks registered. So it is really difficult to register at the court-
house. The courthouse is still a symbol of injustice.

Another thing is that Burke County is 882 square miles. It is
about a third the size of Rhode Island. It is a really large county.
The voter registration places are far apart. The county seat, the
city of Waynesboro, sits approximately in the center of Burke
County, and to the east of Burke County, it is 25 miles to the
county line. To the south, it is 20 miles, to the north it is 10, to the
west it is 15.

So if we revert to only this one voter registration site, it would
be really difficult to maintain the level of registration we have
today. Even though the voter registration went from 427 to 2,700 in
1968, believe it or not, the voter registration is still approximately
the same today, about 38 percent, about 2,700.

The tactic that is used there is purging the lists. This is the way
they get blacks off of the voter registration lists. So I am pretty
sure if the Voting Rights Act is not extended that we will revert to
what we had in 1965, approximately 472.

Mr. EDWARDS. Mr. Smith, the Voting Rights Act was first en-
acted in 19615, and we have testimony to the effect that people, the
white people of the covered jurisdictions have changed their atti-
tude, have realized that it is only constitutionally fair and decent
for our country to allow all Americans to vote and register and
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participate in the political process, and that there is no longer a
need for the Voting Rights Act because of this experience of the
last 16 or so years. How do you respond to that?

Mr. SMITH. I think there are only about 10 percent convinced of
that fact. Still a majority would not be for it.

.Mr. EDWARDS. Dr. Sherman, do you agree?
Mr. SHERMAN. Yes, sir, I do agree. I think the testimony we have

heard, and I will present further documentation of that, is that the
majority of the whites and the majority of counties in the State of
Georgia are still using tactics designed to prevent the participation
of blacks and the election of blacks in the political process.

And I think without the Voting Rights Act, the widespread use
of such tactics, such as moving registration and polling places out
of the accessability of blacks and various other practices involving
absentee ballots, purging of the voting lists and a myriad of
changes we couldn t even anticipate because some of them haven't
even been tried yet, will take place.

There has been some change in the State of Georgia in the
attitude of people. But I would still say the majority of whites
would like to inhibit and even turn back the participation of blacks
in the electoral process.

Mr. EDWARDS. Thank you.
Counsel?
Ms. DAVIS. Thank you, Mr. Chairman.
Mr. Smith and Mr. Lodge, both of your statements are full of

examples where changes were not submitted to the Justice Depart-
ment for preclearance. We may hear recommendations during the
course of these hearings that instead of using section 5 as it pres-
ently operates-that is, all changes be precleared by the Justice
Department-that instead the jurisdictions should give notice of
the changes and if the community leaders or citizens of those
communities decided those changes might be discriminatory, they
should contact the Justice Department. At that point, the preclear-
ance provisions would apply.

What is your response to that? Would that protect the voting
rights of blacks in the communities?

Mr. SMITH. I think so. I think they will be more aggressive in
reporting to the Justice Department because we almost found out
by accident that this was the law, because we had used many other
measures before this and we found this out. It was exactly what we
needed.

Ms. DAVIS. How did you find out that the changes had been
made?

Mr. SMITH. There was some searching of the record because we
really didn't know whether they had done it or not. But we had the
records searched and found out that they had not cleared it.

Ms. DAVIS. If, as your testimony suggests, the jurisdiction
doesn't-the officials in those jurisdictions don't play fairly-why
are you convinced that if there is a written requirement, as there
presently is, that they ought to submit their changes to the Justice
Department, that they give public notice of those changes, why are
you convinced that they will give public notice as required by the
law?
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Mr. SMITH. You mean if the law does not remain? They will not.
They will not give notice. They will make these changes, it is my
opinion.

Ms. DAVIS. So it is your view that the jurisdictions should be
required to submit all changes to the Justice Department?

Mr. SMITH. Yes.
Ms. DAVIS. And that it would not be a protection of black's

voting rights if those jurisdictions only submitted changes when
community groups said that they were discriminatory?

Mr. SMITH. Yes.
Ms. DAVIS. Would you agree with that, Mr. Lodge?
Mr. LoDGE. Yes; I would like to add, too, that what you have is

that you don't have enough people in the Justice Department to
monitor all this. Like there was an incident that they wanted to
change the voting site in Burke County. The site was just across
the street. Somebody from Justice called, you know, and it would
have been nice if they could have sent somebody down to see for
themselves. Of course, we objected to it. Of course, immediately
after we objected to it, the county commissioners dropped the pre-
clearance.

So what I am saying, too, is that one of the things that has to be
done is make an attempt to educate the community. One of the
things we did is try to get copies of the Voting Rights Act, trying to
educate people in the community, as many as we could. We re-
ceived 200 copies. We tried to put them in everybody's hands so
that anything that comes up, somebody will call somebody.

I think there has to be, along with the act, some provision in
there to try to educate the public as to what is in that act. It is all
right to have an act, but nobody knows about it but a few attorneys
and a few community leaders. Like I said before, I don't think
Justice-Department has enough people, every time somebody files a
preclearance, come storming down to Georgia, come storming to
Burke County. We would have to have a full-time person down
there all the time.

Ms. DAVIS. Your study, Dr. Sherman, has information about both
counties and municipalities?

Mr. SHERMAN. Yes; we asked the respondents in our study to
indicate any information they had about municipalities, any incor-
porated places within each of the counties. In my document-I will
submit a much more lengthy document to the committee. I will
complete it myself before the end of July, submit a complete report
of-the information that I have. I will document not only everything
I have about counties, but also will give a lot of information about
municipalities.

Ms. DAvis. Your conclusion would be no different for the munici-
palities than it is for the counties?

Mr. SHERMAN. In fact, yes. The general conclusions would be the
same. There will eventually be more anecdotes, more information.
My final report will have among other things, besides the statistics
that I have indicated here, will have a lot of specific quotes about
some of the things that have happened in various localities, various
towns and counties throughout the State of Georgia.

Ms. DAVIS. Thank you.
Mr. EDWARDS. Mr. Boyd.
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Mr. BOYD. Thank you, Mr. Chairman.
Mr. Smith, how close is the nearest U.S. attorney's office to your

jurisdiction?
Mr. SMITH. Atlanta.
Mr. BOYD. How far is that? -

Mr. SMITH. About 25 miles.
Mr. BOYD. Twenty-five miles?
Mr. Lodge, about how far is it from you?
Mr. LODGE. Thirty.
Mr. BOYD. The intimidation that you have described is, of course,

illegal under federal law now, under section 11 of the Voting
Rights Act. And it is punishable by a $5,000 fine and/or imprison-
ment for up to 5 years. Have you or do you know of any complaints
which have been made to the local U.S. attorney's office in Atlan-
ta? And if so, what has been their response?

Mr. LODGE. I haven't. It is really difficult to file complaints when
you don't have concrete evidence, like telephone threats that I used
to get. I would get telephone threats. I went to the phone company
and said, "Hey, you know, I am getting these." Well, they tell me
to get a private number. A community leader really doesn't need a
private number you know. But I don't have any way of proving
that somebody called me and said there is a bomb. The only thing I
would do is report it to the sheriff's department or city police. They
would come out and look around the house, you know, then go. But
there is no concrete evidence there was a bomb there. And I can't
p rove that somebody called me. So you know, it would probably
ook pretty bad if I filed a complaint with no proof.

Mr. BOYD. Dr. Sherman's statement suggests more is involved
than just telephone intimidation.

Mr. LODGE. Yes; well, in my county there was a shooting incident
where a young lady desegregated the high school. One night some-
one shot the-because they had to know where she slept. The
bullet went across the bed in the bedroom in which she slept, and
passed through a lamp. It was approximately a foot, maybe 18
inches above the bed. You report it. Report it to the local police.
The sheriff's department followed the bus in which the young lady
was riding. She was riding in an integrated bus. They would pick
the bus up. She was put oir the bus in the morning, and the
sheriff's department would follow the bus in the afternoon until
she would get back from school.

Of course, then you have to do some of the things yourself. What
we would do, we would spend the night with her. People in the
community would spend the night with her. Those are some of the
things we did.

Mr. BOYD. Mr. Smith, do you have anything?
Mr. SMITH. In my particular community, about all we have to do

right now is call to their attention that section 5 is operable. For
example, the city of McDonough has just presented to the assem-
bly, and it assed, a new city charter. Upon being told, well, you
know this has to be presented to the Justice Department, the
mayor said "Oh, yes, and we are going to ask them to draw it up."
So they are very cognizant of the fact now that we will quickly
appeal to the Justice Department. And so many times we won t
really have to do it, because you know, just a matter of policy. So, I
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think we have and are very conscious of the fact that we do have
protection in the Voting Rights Act, in particular, section 5.

Mr. BoYD. But you are aware, though, that you can go to the U.S.
attorney's office?

Mr. SMITH. Oh, yes.
Mr. BOYD. Is the grand jury in your county integrated?
Mr. SMITH. Yes; we have had it for about 10 years now. Of

course, there had to be a revolution to get that done. But there
were two black members appointed to the jury commission. So they
see to it that at least the grand jury is pretty well straight. It is not
as desegregated, I believe, as it should be. We have made some
progress.Mr. BOYD Thank you.

Would it be fair-I think you both indicated-that the overwhelm-
ing majority of the people in Georgia in your judgment would go
back to the pre-1965 conduct if the provisions of section 5 expire?

Mr. SMITH. I am sure of that. As I said, hints have already been
made. "As soon as the county is out for the census, we are going to
get this redistricting thing straightened out."

Mr. BOYD. But do you think there are some jurisdictions and
some pockets which try to do the right thing, or is it so widespread
in your judgment that--

Mr. SMmTH. It is so widespread I doubt whether voluntarily, not
enough of them would think fairly to do that. I think the public
officials are still quite concerned about the views of their clientele.
They are not going to get out too far. That is why no mention has
been made, very little publicity was given to what is happening in
any county in the local media by the public officials. They have
said very little about it because they want to keep it quiet.

Mr. BoYD. Mr. Lodge, you wanted to say something?
Mr. LODGE. Yes, I think one of the reasons is that when you have

political power, you have got it all, you know. You are just about
second to God when you have political power. Because you control
everything. Burke County is what'they call a plantation county. At
one time in Burke County-this is not 100 years ago, we are
talking about 25, 30 years, where large landowners owned huge
amounts of land. And they would have at least 40 to 50 families
because of the fact that there were no tractors, you know, that
they had horses and mules to farm with. Now with mechanization,
you got rid of most of these large number of families..

But you still have these people who own these large tracts of
land who -wield the power, try to keep the tax base down. You
know, they control the board of education. The board of education
in Burke County has one black member. The board is appointed by
the grand jury which says what amount tax revenues levy is going
to be. So they keep the tax mileages as low as they possibly can,
because the school system is 80 percent black and 20 percent white,
you know. The other whites have gone to the private academy. So
it is to their advantage to maintain that political power.

Mr. BOYD. Thank you.
Thank you, Mr. Chairman.
Mr. EDWARDS. Well, our thanks to all three witnesses for very

helpful testimony. Thank you. We will receive the additional infor-
mation.
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Mr. SHERMAN. Thank you very much.
Mr. EDWARDS. Our second Georgia panel will be composed of

Laughlin McDonald, director of the southern regional office of the
American Civil Liberties Union, and Mr. Ed Brown, who is district
coordinator for the NAACP in Camilla and Mitchell Counties, Ga.

TESTIMONY OF LAUGHLIN McDONALD, DIRECTOR; SOUTHERN
REGIONAL OFFICE-ACLU, ATLANTA, GA. AND ED BROWN,
DISTRICT COORDINATOR, NAACP, CAMILLA AND MITCHELL
COUNTIES, GA.
Mr. MCDONALD. Good morning, Mr. Chairman.
Mr. EDWARDS. Without -objection, all of the statements will be

made a part of the record.
Mr. McDonald, are you going to testify first?
Mr. MCDONALD. Yes, I am.
Mr. EDWARDS. We welcome your colleague.
Mr. McDONALD. Good morning, Mr. Chairman, counsel for the

subcommittee. I am Laughlin McDonald from Atlanta, Ga., the
director of the southern regional office of the ACLU, and I deeply
appreciate, as does the ACLU, the opportunity to appear before the
subcommittee and to express our support for H.R. 3112, the Rodino
bill, which would extend for 10 years the preclearance provisions of
section 5, amend section 2 by allowing discrimination to be shown
by proof of adverse results, and finally would continue voting as-
sistance in language-other than English for 7 years so that all
section 5 provisions would expire simultaneously.

The southern regional office was opened in 1965 to assist with
the struggle for civil rights in the South. Our program has been
almost exclusively litigation. As you might suspect, our litigation
emphasis has not always been the same. In the early years we
concentrated on more affirmative jury desegregation and prison
desegregation litigation. Lee v. Washington, for example, was one
of our cases which desegregated all of the penal facilities in the
State of Alabama, in 1968. We also did some voting rights suits and
were involved, for example, in the remedy phase of Reynolds v.
Sims, which applied the oie-person, one-vote principle to Statelegislative reapportionment.

But beginning in the earl 1970's our litigation emphasis clearly
centered on voting rights. Tat was so not because of any precon-
ceived plan that we had at that time to do voting rights litigation,
but quite simply because discrimination in voting was the predomi-
nant complaint that we received from blacks in the South. In a
sense we should not have been surprised about that. The emphasis
of the civil rights movement, that is, the movement led by Dr.
Martin Luther King, Jr., as far as voting was concerned, was to
remove the discriminatory registration procedures and make sure
that jurisdictions did not enact new procedures to take their place.
Those goals were achieved with the enactment of the Voting Rights
Act of 1965. Literacy tests were banned and section 5 was enacted.

Despite the ban and section 5 the experience after the Voting
Rights Act was that blacks still did not participate on the basis of
equality with whites. That is true, I think, for a number of reasons
which are apparent to us now. One is that many jurisdictions
simply ignored section 5 and adopted new procedures that blunted
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the increased black voter registration. In no State is that more
apparent than in Georgia. It is quite extraordinary, the record
which jurisdictions in that State have of making changes without
preclearing them and implementing changes which have been spe-
cifically objected to by the Department of Justice.

In Sumter County, for example, in our former President's very
backyard, the board of education received an objection to its at-
large method of elections in 1973. We had to file a suit last year to
enforce that objection. The suit is still dragging on. The Depart-
ment of Justice recently intervened.

Mr. EDWARDS. Why did Justice not file a suit?
Mr. MCDONALD. Well, I cannot answer that, Congressman. They

certainly should have followed up on their objection. In that case
the facts are somewhat more aggravated even than I suggested
because the jurisdiction wrote to the Department of Justice after
they got the objection and said, "We simply do not believe that the
objection is proper,"-put them on notice that they were going to
disobey it. I think one has to ask the Department of Justice why
there is no followup procedure at least as far as the objections are
concerned.

Clearly the problem of trying to ferret out changes irrespective
of objections is also a problem with the present procedures of the
Department of Justice. Incidentally, I have good things to say
about the Department of Justice, too. I am not here to put the
knock on them.

A second reason why blacks did not participate equally in poli-
tics is because many jurisdictions used voting procedures that pre-
dated the effective date of section 5, such as at-large elections
which existed prior to November 1, 1964. The clear result of those
procedures to perpetuate the present effects of what was past in-
tentional discrimination.

Third, the heritage of separate but equal was far more debilitat-
ing than perhaps people thought it would be. Certainly there was
an understanding of how severe the burdens of race were, but few
could have anticipated the extent to which blacks have been devas-
tated all across the South by racial bloc-voting. It is a chronic
problem everywhere you look. Black voter registration remains
disproportionately low. Blacks are simply inexperienced in the elec-
tive process, and the black community still suffers a distinct socio-
economic status which makes it difficult and sometimes impossible
to establish coalitions with majority white voters.

The Rotary Club is still segregated. Churches by and large are
still racially segregated. That is where voting coalitions are formed
for the most part. It has been our experience that there are really
no such things as issue campaigns in many Southern cities and
jurisdictions. People run on a very abstract platform of good gov-
ernment.

Some elected officials concede that they run on their personal-
ities. People vote based on the contacts they have built up over the
a ears. In jurisdictions in the South that means contacts that have

en segregated. As a result, blacks have found it extremely diffi-
cult to form coalitions with whites and get elected, especially in
those jurisdictions where blacks are in a minority.



592

Finally the tactics of manipulation and outright intimidation
were not put on the scrap heap merely by passage of legislation in
Washington.

I know that this subcommittee is familiar with the statistics that
are available showing the percentage of black elected officials in
the South. I will not repeat all those. But in Georgia only 3.7
percent of the total elected officials are black, and the State is in
excess of 26 percent black. The figures are similar anywhere in the
South that you look.

Those statistics aside, the question is still asked whether or not
there is a continuing need for protection of minority voting rights.
I was born and raised and have lived in the South virtually all of
my life, with the exception of college and the Army. It gives me no
pride and no pleasure to say that in my region there is a continu-
ing pattern of resistance to equal voting. There is a failure to
comply with remedial legislation such as section 5. There is a
considerable use of election procedures that perpetuate the effects
of past intentional discrimination.
- We have prepared a report of the last 10 years of voting rights
litigation and administrative proceedings that our office has under-
taken. I would like to submit that report as part of the record of
these hearings when it is printed.

I would like to use the remainder of my time to give you some of
the highlights of that report. On May 14, 1981, not 10 years ago,
May 14, 1981, a district court judge. in the middle district of Geor-
gia ruled that at-large elections for the mayor and commission of
Eatonton, the Putnam County Commission and the board of educa-
tion were racially discriminatory and diluted black voting strength.
I have a copy of that opinion. With your permission I would like to
submit it for the record.

Mr. EDWARDS. Without objection it will be received. (The informa-
tion follows at p. 609.)

Mr. McDONALD. I will not discuss Lodge v. Buxton or Waynes-
boro because those have been mentioned, but I would like to foot-
note Mr. Lodge's testimony about Burke County and Waynesboro.
This vignette reveals part of the problem which people not in the
South have in determining whether or not there are still racial

roblems in the South. As a nation we want to bi.lieve that we
ave solved the racial problem. People outside the South want so

much to believe the representations they hear from white public
officials that race is no longer a problem. But it is a problem.

Let me give you this example. As we know, Waynesboro received
an objection from the Department of Justice when it tried to imple-
ment a majority vote requirement in 1972. The city attorney asked
for a reconsideration. "I believe that you will find," he wrote to the
Department of Justice on January 14, 1972, "that the white and
Negro relations in Waynesboro are not strained and that you will
fin a egree of harmony among the races."

Yet in 1981 the Court of Appeals for the Fifth Circuit said that
the vestiges of racism encompass the totality of life in Burke
County. As an attorney I have never read language quite that
strong.

Outside of Georgia, if I might give another example, on April 7,
1981, a referendum calling for a new apportionment for the city
council of Columbia, S.C., incorporating single-member districts,
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was sondly defeated by a racially polarized white voting majority.
The local media reported that "racial scare tactics and demagogu-
ery took over. * * ' [T]he white establishment of Columbians for
Good Government hepe whip up the 'politics of fear,' with leaf-
lets distributed to thousands of white homes in the closing days of
the election."

In one of the newspaper clips I read, a white council member was
reported as saying he opposed district voting because it would
allow any Tom, Dick, or Harry to get elected to the city council.

On April 20, 1981, the Attorney General was given permission to
intervene in our lawsuit against the board of education of Sumter
County. One of the problems there is chronic racial bloc voting. It
is easy to see that by looking at the election returns.

There is also a phenomenon called queueing which takes place in
the South, that is much more difficult to prove; that is, whites
getting behind a consensus candidate prior to the election. An
incredible instance of that occurred in Thomson, Ga., in 1974, in
the mayor's race. At that time the city had a plurality system
which it tried to change by adopting a majority vote requirement.
The change, however, was objected to by the Department of Justice
in 1974, just before the election in September. Well, in that election
for mayor were three candidates, two Whites and a black assistant
school superintendent. Immediately prior to the election the two
white candidates got together and appointed a dozen each of lead-
ing white citizens to meet in city hall and hold a minielection prior
to the real election to determine which of the candidates would run
against the black candidate and which would drop out. They held
the election and the candidate who lost got out of the race so that
the black candidate could not be elected by a plurality of votes in
that jurisdiction. In point of fact that is just what happened in the
regular election the black candidate was easily defeated.

There has been prior testimony I believe about the change from
plurality to majority vote in the city of Moultrie. One of the
tragedies of that change was that it was used to bar a black from
office, John Cross, the owner of a cab company in Moultrie. Cross
ran in 1973 and got a plurality of votes. But because of the unlaw-,
ful implementation of the majority vote requirement he was forced
into a runoff and was defeated. The majority vote requirement was
in response to blacks first offering for office in the city of Moultrie.

Let me give you Harris County, as another example. The first
blacks to serve on the Harris County Board of Education were
appointed in 1974 after the juries in that county had been desegre-
gated. District court proceedings had been brought and the jury
was finally desegregated to include a representative number of
blacks. That same year after the two blacks were appointed county
officials secured passage of a law requiring the board to be elected
at large. No black, however, in the history of Harris County since
reconstruction had ever been elected to a county office. As far as I
know, that is still the case at the present time.

The Attorney General objected to that change, whereupon the
attorney for the board asked for reconsideration. In his letter of
reconsideration he represented that the two black members "were
in favor of the bill." In fact they were not. Reconsideration was
denied.
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Americus, Ga., has had egregious Voting Rights Act violations.
In 1968 the method of holding elections for the mayor and council
was changed from plurality to majority vote. No preclearance was
sought. The majority vote requirement was subsequently used on
two occasions in 1972 and in 1977 to exclude blacks from office.

In the city of Americus, voting was segregated by race until 1965,
when it was abandoned. Following a series of lawsuits, Bell v.
Southwell, for example, in which elections were set aside for "gross
and spectacular racial discrimination," to quote from the fifth cir-
cuit opinion. Subsequently, the city adopted a plan of segregation
by sex in voting. Our clients in Americus are convinced that the
reason that was done was to spare white women the embarrass-
ment, if you will, of standing in line with black men.

During a deposition, the election manager said that the reason
for the segregated voting was that it was a quicker way to have
people vote. Quite frankly I was never able to figure that out. The

artment of Justice at any rate, at our request, wrote to the city
and said it appears that this is an unclear change and they could
not implement it without preclearance. Insofar as I know that
practice was abandoned without any attempt to get it precleared.

Let me finish with one last example. Prior to November 1, 1964
the following eight counties in Georgia among others, had district
elections for their county government: Calhoun, Clay, Dooly, Early,
Miller, Morgan, Newton, and Seminole. There were no black elect-
ed officials on any of the eight county governments.

The Voting Rights Act of 1965 promised to change that by creat-
ing black registered-voter majorities in some of the single-member
districts. But by 1971 each county, with the exception of Seminole,
adopted at-large voting plans, and not a single one complied with
section 5. Between 1976 and 1980, we sued six of these jurisdic-
tions-Calhoun, Clay, Dooly, Early, Miller, and Morgan-and the
Federal courts ordered them to obtain preclearance or return to
district elections. All now have district voting plans.

Newton County made a voluntary submission prior to the filing
of a lawsuit in 1975. There was an objection, and the county now

'uses districts for election of the local government.
Seminole County is a unique case. By 1980, the district encom-

passing the county seat, which contained 40 percent of the county's
population and its largest concentration of blacks, had over 2,200
voters. By contrast, the Rock Pond district, which also elected one
member to the county government, had only 170 registered voters.
Following a lawsuit in April 1980, the count was reapportioned.
At the next election, Donald Moore, a black schoolteacher, was
elected to the county government.

These examples are not exhaustive of continuing discrimination
in the elective process of the South. Without extension of the
Voting Rights Act and amendment of section 2 of the act it is my
belief, based upon my experience, that we will see a halt in black
registration and officeholding, and more than that, we will actually
see a deep erosion in minority political participation.

All of us, whites and blacks, clearly have a stake in equal voting
rights. When minorities are excluded from effective political deci-
sionmaking, they are forced to take their complaints to the Federal
courts or to an administrative enforcement agency of the Federal
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Government and we all pay the price for the failure of local gov-
ernments to solve their own problems. That price unfortunately is
not calculated merely in terms of dollars and cents, but of social
unrest. I cannot tell you the level of frustration blacks feel as a
consequence of their exclusion from government. Exclusion from
government breeds contempt for government.

The Voting Rights Act of 1965 should be extended. It is cheap, it
is efficient, and it is achieving significant gains for racial minor-
ities. But the promise of equal voting rights contained in the Con-
stitution is far from realized.

[The statement of Laughlin McDonald follows:]
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TESTIMONY OF

LAUGHLIN McDONALD

Director, Southern Regional Office,

American Civil Liberties Union Foundation, Inc.

Good morning, Mr. Chairman, and members of the subcommittee.

I am Laughlin McDonald, from Atlanta, Georgia, Director of the

Southern Regional Office of the American Civil Liberties Union

Foundation, Inc. I deeply appreciate, as does the ACLU, the oppor-

tunity to appear before you today to discuss extension of the

Voting Rights Act of 1965, and the need generally to continue

protection of minority voting rights.

The ACLU is a nationwide, non-profit membership organization

whose purpose is protection of the Bill of Rights. We support H.R.

3112, the Rodino Bill, which would extend for 10 years the pre-

clearance provisions of §S of the Act; amend §2 by allowing dis-

crimination to be shown by proof of adverse results; and continue

the requirement of voting assistance in languages other than English

for seven years.

The Southern Regional Office of the ACLU was opened in 1965

to assist in the struggle for equal civil rights in the South. Our

program, then and now, consists primarily of litigation. Over the

years, the emphasis of that litigation has shifted. In the beginning,

we concentrated on jury and prison desegregation, and handled such

cases as Whitus v. Georgia, 385 U.S. 545 (1967), invalidating dis-

discriminatory jury selection procedures in Georgia, and Lee v. -

Washington, 390 U.S. 333 (1968), declaring racial segregation un-

constitutional in prisons and jails in Alabama. We did some

voting rights cases as well, including Reynolds v. Sims, 377 U.S. 533

(1964), which applied the one person, one vote principle to state

legislative reapportionment.
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Beginning in the early 1970's, however, our litigation emphasis

clearly centered on voting rights. That was so, not because of any

pre-conceived plan we had to concentrate on that kind of litigation,

but for the simple reason that the predominant complaint we began

to receive from members of the black community was continuing

discrimination in the elective process.

The emphasis of the civil rights movement, as far as voting

rights were concerned, was removal of discriminatory registration

requirements and a ban on enactment of new procedures to take their

place. It was largely assumed, or rather hoped, that once the formal

barriers to voter registration were removed, blacks would participate

in politics on a basis of equality with whites. But that didn't

happen despite the ban on literacy tests in the Voting Rights Act

of 1965 and enactment of §S.

First, many jurisdictions ignored IS and adopted new

procedures to blunt increased black voter registration.

Second, many jurisdictions used voting procedures, such as at-

large elections, enacted before November 1, 1964, the operative date

for pre-clearance under IS, which perpetuated the effects of past

discrimination.

Third, the heritage of separate-but-equal was far more debili-

tating than had been supposed--indeed if that were possible. Black

candidates for office were devastated by racial bloc votin! by whites;

- chronically low black voter registration; sheer inexperience in the

political process; and, a depressed, distinctive socio-ecnomic

status which made it difficult, if not impossible, to form political

coalitions with whites or participate effectively in the electorate.

Finally, the tactics of political intimidation and manipulation
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wre not placed on the tcrap heap merely by passage of legislation in Washington.

In Georgia, for example, in 1980, the 249 black elected

officials were only 3.7* of the total of elected officials, yet

the state is 26.21 black. In Alabama, the 238 black elected

officials were 5.71 of th6 total. The state, however, is 24.S$

black. In South Carolina, blacks were 7.41 of the elected offi-

cials, but 311 of the population.1 In none of the Southern states

covered by IS are blacks elected to office in numbers approaching

their presence in the population.

Voter registration also remains lower for blacks than

whites. According to the Census, which collected registration

data in 1976 In states covered by the Voting Rights Act, 75.41

of whites but only 58.11 of blacks were registered in Alabama.

In Giorgia, 73.2* of whites but only 56.31 of blacks were regis-

tered. In South Carolina, 64.1* of whites and 60.61 of blacks

were registered. For the other covered states, the figures are

similar. 2 More recent figures for South Carolina show 56.5* of

whites and 50.9% of blacks registered to vote.
3

Those statistics aside, the question is still asked

whether there is in fact a need for continuing protection of minor-

ity voting rights. The answer, quite simply, is yes. As one-

born and raised in the South, it gives me no pride or pleasure

1. Source: Joint Center for Political Studies
National Roster of Black-Elected Officials, Vol. 10, 19Sf.

2. U.S. Dept. of Commerce, Bureau of the Census,
Registration and Voting in November. 1976--Jurisdictions
Covered by the voting Rimhts Act Amendments or lV75 series P-23,
NO. 74, 1975, Tables I and Z.

3. U.S. Department of Comerce, Bureau of the Census,
Projections of the Population of Voting Ase for States: November,
1980, Series P-25, No. 879, 1980, Table 1.

- 3 -
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to say that there is a continuing pattern in my part of the country

of resistance to equal voting; failure to comply with §S; and, the

use of election procedures which perpetuate the effects of past

intentional discrimination.

Our office has prepared a report of its voting rights

litigation and administrative actions under §5 for the past ten

years, which I believe supports my contention. With your permission, I'd like

to submit the report for the record when it is printed. Let me give you now
some of the highlights of the report.

1. On May 14, 1981, a district court judge in the

Middle District of Georgia ruled that at-large elections for the

mayor and commission of Eatonton, the Putnam County Commission

and the Board of Education were racially discriminatory and

diluted black voting strength. Bailey v. Vining, Civ. No. 76-

199-MAC. (M.D.Ga.).

2. On March 20, 1981, the Court of Appeals for the

Fifth Circuit held that "tihe vestiges of racism encompass the

totality of life in Burke County," Georgia, and affirmed a lower

court decision declaring unconstitutional the system of at-large

elections for the County Commission. Lodge v. Buxton, 629 F.2d

1358, 1381 (5th Cir. 1981).

3. The district court ruled earlier in September, 1977,

that at-large elections for the city of Waynesboro, the county

seat of Burke County, violated the Constitution, including the

Thirteenth Amendment which prohibits the imposition of badges or

- 4 -
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indicia of slavery, the first such ruling in a voting rights case

of which I am aware. Sullivan v. DeLoach, Civ. No. 176-238 (S.D.

Ga.).

Waynesboro also received an objection from the Department.

of Justice when it attempted to implement a majority vote require-

ment in 1972. The city attorney asked for reconsideration. "I

believe that you will find," he wrote to the Department of Justice

on January 14, 1972, "that the Whitq and Negro relations in

Waynesboro are not strained and that you will find a degree of

harmony among the races." These representations, making every

allowance for point of view, can scarcely be credited in light of

the finding in 1981 by the Court of Appeals in Lodge v. Buxton,

that "(tihe vestiges of racism encompass the totality of life in

Burke County."

4. On April 7, 1981, a referendum calling for a new

apportionment for the City Council of Columbia, South Carolina,

incorporating single member districts was soundly defeated by a

racially polarized white voting marjoity. The local media report-

ed that "racial scare tactics and demagogory took over. . Tihe

white establishment of Columbians for Good Government helped whip

up the 'politics of fear,' with leaflets distributed to thousands

of white homes in the closing days of the election."

5. On April 20, 1981, the Attorney General was given

permission to intervene in our lawsuit against the Board of

Education of Sumter County, Georgia, one of whose members was

former president, Jimmy Carter, which has refused to honor a SS

-S -
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-objection to implementation of an at-large voting plan adopted in

1973. Edge v. Sumter County School District, Civ. No. 80-20-AMER.

(N.D.Ga.).

6. In April, 1980, the district court in South Carolina

reached "the inevitable conclusion" that the at-large method of

electing the Edgefield County Council was racially discriminatory,

McCain v. Lybrand, Civ. No. 74-281 (D.S.C.). This decision, pre-

City of Mobile, was subsequently withdrawn and the case is

scheduled for retrial on the Constitutional issue. Also in

Edgefield, a state statute implementing at-large voting for the

County Council in 1966 was never pre-cleared under §5. A sub-

sequent implementation of at-larke voting in 1976 was submitted

to the Department of Justice and found objectionable. In spite

of that objection, the county has stated its intention of

continuing to hold all elections at-large.

7. On September 3, 1974, the Attorney General objected

to several voting changes submitted by Thomson, Georgia, including

a majority vote requirement for election of the mayor. 1974 was

an election year and two whites and one black were in the race

for mayor. Immediately prior to the election, 21 whites, chosen

by the two white candidates, met at City Hall and held a "mini-

election" to select the white candidate to oppose the black. At

the subsequent election, the lone white beat his black opponent

handily. Four years later, a federal district court entered an

order in a vote dilution suit brought by local blacks, reapportion-

- 6 -
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ing the mayor and council of Thomson for the stated purpose of

providing black access to the political process. In the same

lawsuit, the Court also reapportioned, and for the same reasons,

the HcDuffie County Board of Commissioners and the County Board

of Education.

8. In 196S, the City of Moultrie, Georgia, adopted a

majority vote requirement for election of its city council. It

was not submitted for pre-clearance. In 1973, John Cross, the

black owner of a local cab company, ran for the council and

received a plurality of votes. He was forced into a run-off and

was soundly beaten. The change was not submitted until 1977,

after the city had been sued by Cross and others for failure to

comply with §S. The Attorney General objected to the change on

June 26, 1977.

9. In January, 1981, South Carolina, in response to a

federal lawsuit brought by a black resident of Aiken, repealed

its statute enacted in 1895 disqualifying persons from voting

upon conviction of certain offenses. The old statute had been

passed expressly to deny the franchise to blacks, by including

only those offenses which blacks were thought most likely to

commit--.e.&., the more furtive crimes of taking, such as petit

larceny, and wife beating. More robust crimes such as kidnapping,

and murder, which blacks were thought less capable of committing,

were excluded.

. 7 -
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10. The first blacks to serve on the Harris County,

Georgia, Board of Education were appointed in 1974 by a recently

desegregated grand jury. That same year, county officials

secured passage of a law requiring the Board to be elected at-

large. No black in Harris County, however, has ever been elected

to any position at-large. The Attorney General objected to the

change, whereupon the Board asked for reconsideration, represent-

ing that the two black members "were in favor of the bill." In

fact, they were not. Reconsideration was denied.

11. In 1968, the method of holding elections for the

mayor and council of Americus, Georgia, was changed from plurality

to majority vote. No preclearance was sought. The majority

vote requirement was subsequently used on two occasions, October,

1972, and October, 1977, to exclude blacks from office. Another

uncleared change was from' race segregated voting lines in 1965

to sex segregated voting. Sex segregated voting was not abandoned

until after a formal inquiry by the Deaprtment of Justice on

December 7, 1979, prompted by complaints from local blacks that

the procedure was designed -to spare white women the indignity of

standing in line with black males.

Subsequently, on April 7, 1980, the district court ruled

that Americus' system of at-large elections for the mayor and

council unconstitutionally diluted black voting strength. Also

on the same date the court ruled unconstitutional at-large

elections for the Board of Commissioners of Sumter County, of which

Aaericus is the county seat.

- 8 -
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12. In January, 1980, the DeKalb County, Georgia, Board

of Registration adopted a policy that it would no longer approve

community groups' requests to conduct voter registration drives.

DeKalb County is in the five-county metropolitan Atlanta area.

At that time, only 241 of black eligible voters were registered,

as opposed to 81% of whites. After a contested lawsuit, the

county was required to submit the change in registration policy.

On September 11, 1980, the Attorney General noted an objection.

13. In 1976, following a successful challenge by Tobe

Harris, a black man, to an election for the Greenville, Georgia,

City Council, three of the challenger's witnesses--all black--were

criminally charged with voter fraud. Although evidence of voter

confusion--black and white--was widespread as a result of the use

of a county voter registration list at the city elections, only

blacks were charged with election law violations. One of the

defendants was charged with "improperly" assisting his illiter-

ate parents in voting. The cases were called repeatedly for trial,

only to be continued, over the objections of the defendants,

and at the request of the prosecutor. All charges were nol prossed

a year later, following the filing of motions to dismiss on the

grounds of racially biased prosecutions.

14. The Board of Education of Thomaston, Georgia, is

self-perpetuating, its line of succession having begun with the

Board of Trustees of a private, racially segregated academy known

- 9 -
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as the R. E. Lee Institute, established in 1906. No black ever

served on the Board of Education until it was sued in May, 1979,

by local black citizens. At that time, the Board appointed one

of the plaintiffs to its membership.

15. Prior to November 1, 1964, the following 8 counties

in Georgia, among others, had district elections for their county government:

Calhoun (63% black), Clay (61% black), Dooly (50% black), Early

(45% black), Miller (28% black), Morgan (45% black), Newton

(31% black), and Seminole (35% black). There were no black

elected officials on any of the eight county governments. The

Voting Rights Act of 1965 promised to change that by creating

black registered voter majorities in some of the single member

districts. But by 1971, each county with the exception of

Seminole, adopted at-large voting plans and not a single one

complied with §5. Between 1976 and 1980, we sued six of these

jurisdictions--Calhoun, Clay, Dooly, Early, Miller and Morgan--

and the Federal courts ordered them to obtain pre-clearance or

return to district elections. All now have district voting

plans.

Newton County made a "voluntary" submission prior to the

filing of a lawsuit in 1975. There was an objection and the

county now uses districts for elections of the local government.

Seminole County used voting districts drawn in 1933.

By 1980, the district encompassing the county seat of Donalsonville,

which contained 40% of the county's population and its largest

concentration of blacks, had over 2,200 voters. By contrast, the

10 -
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Rock Pond district, which also elected one member to the county

government, had only 170 registered voters. Following a lawsuit

in April, 1980, the County was reapportioned. At the next election,

Donald Moore, a black school teacher, was elected to the county

government from the town of Donalsonville.

16. In July, 1978, the Terrell County Board of Education

was enjoined by the Federal Court from using an uncleared 1965

law providing for the election of Board members at-large.

17. in February, 1979, the Federal Court ruled that the at-

large system for election of the City Council of Dawson, Georgia,

the county seat of Terrell County, was-unconstitutional on the

grounds of dilution of minority voting strength.

18. In October, 1979, pursuant to a settlement agreement,

the Court reapportioned the Board of Commissioners of Terrell

County into single member districts.

19. In November, 1979, the district court ruled that

the at-large system for electing the Peach County, Georgia, Board

of Commissioners was unconstitutional on the grounds of racial

dilution.

20. In October, 1977, pursuant to a settlement agreement,

district election plans were ordered for the County Commission and

Board of Education for Coffee County, Georgia, and the Douglas City

Council, the County seat.

- 11 -
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21. In 1970, the Pike County, Georgia, Board of Education

was elected by districts. After two blacks ran for office, however,

and before the next elections, a statute was enacted providing

for elections at-large. In March, 1979, at the insistence of

the Attorney General, the change was submitted and found objection-

able. No corrective action was taken, however, until suit was

filed in February, 1980, to enforce the §5 objection.

22. On June 23, 197S, the Court of Appeals for the

Fifth Circuit held that officials of the Democratic Party of Sumter

County, Alabama, must comply with §5 in adopting a new procedure

allowing candidates to qualify through the Secretary (a white)

rather than through the Chairman (a newly elected black), as had

been the practice in the past. Sumter County Democratic Executive

Committee v. Dearman, 514 F.2d 1168 (Sth Cir. 1975).

23. A black school teacher, Emmet Gray, was convicted

in Talladega County, Alabama, for soliciting votes and passing

out facsimile ballots at the June, 1974, Democratic primary. Gray

opposed the candidacy of the local sheriff who had the reputation

for being anti-black. The conviction was set aside a year later

by the Court of Criminal Appeals of Alabama, not because it found the statute

unconstitutional, but because there was no evidence of the crime.

- 12 -
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These examples are not exhaustive, either of our

report or of continuing discrimination in the elective process

in the South. Without extension of the Voting Rights Act,

and amendment of §2, it is my belief that the modern

gains in black registration and office holding will come to a

halt, and-we will actually see a deep erosion in minority

political participation.

All of us have a stake in equal voting rights. When

minorities are excluded from effective political decision-

making, they must take their complaints to federal court or to

an administrative enforcement agency in Washington, and we all

pay the price for the failure of local governments to solve their

own problems. That price, unfortunately, is not calculated

merely in dollars and cents and increased federal regulation,

as a society we also pay a price in social unrest. Exclusion

from government breeds despair and contempt for government.

The Voting Rights Act of 1965 should be extended and §2

amended. The Act's regulatory scheme is efficient; inexpensive,

and has achieved significant gains for racial and language

minorities. But the promise of equal voting rights contained

in our Constitution is far from realized.

- 13 -
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The enactment of the Voting Rights Act in July, 1965

meant that every state and local official in the covered juris-

dictions, including those in Georgia, were faced with the

possibility that absolute white control of the political process

might come to an end. In many of Georgia's cities and

counties, black populations constituted either an substantial

minority or, in some cases, a majority of the total population.

Suspension of literacy tests and the use of federal registrars

and election observors, as provided by the Act, meant that for

the first time since Reconstruction these large concentrations of

black population would register to vote in significant numbers.

Moreover, the federal pre-clearance requirements of Section 5 of

the Act prohibited local and state officials from enforcing changes

in voting procedures, which could be used to ninimize the impact

of increased black voter registration, unless the change first

received federal pre-clearance.

In many areas of Georgia, the response on the part of

officials to the Voting Rights Act's challenge to white supremacy

was two-fold: (1) the enforcement of racially discriminatory

changes in voting procedures in violation of the pre-clearance

requirements of the Act; and (2) continued enforcement of racially

discriminatory voting practices which were in plice before

enactment of the Act in violation of Fourteenth and Fifteenth

Amendment guarantees. By following this pattern of illegality,

many jurisdictions in Georgia since 1965 have been able to avoid
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the election of any black persons to local governing bodies,

or to minimize the number of black elected officials, notwithstanding

the fact that a significant increase in black voter registration

has occurred during the 1965 to 1981 period.

AT-LARGE VOTING

The most effective way of diluting the impact of

increased black voter participation is the use of at-large

elections. In such elections, the white majority of voters

is able to control the election of not only the majority of

seats on a local governing body, but the election of all of its

members. In a number of Georgia cities and counties, district

voting was being used for local elections at the time of the

passage of the Voting Rights Act. If that manner of voting had

continued in such local elections after 1965, then black candidates

would have in all likelihood begun to achieve success within voting

districts where blacks constituted a voting majority.

An excellent example of where at-large elections were

instituted in violation of the pre-clearance requirements of the

Voting Rights Act and to the detriment of black citizens is

Terrell County, Georgia. Since at least the 19S0's, this majority

black rural county located in the southwest portion of the State

and which was referred to as "Terrible Terrell" by civil rights

activists, as literally been a battleground for the civil rights

movement. For example, the Civil Rights Act of 1957 (42 U.S.C.

§1971) empowered the Justice Department to file suit against state

and local officials alleging racial discrimination in voting.
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After passage of the 1957 Act, Terrell County was literally one

of the first local jurisdictions in the nation in which the

Justice Department filed suit. See United States v. Raines,

172 F.Supp. 552 (M.D.Ga. 1959), rev'd, 362 U.S. 17 (1960), on

remand, 189 F.Supp. 121 (M.D.Ga. 1960) and 203 F.Supp. 147

(M.D.Ga. 1961). The result of the Raines suit was a permanent

injunction directing that a number of black persons be registered

to vote and enjoining any further racial discrimination in the

registration process.

By the early 1960's, local civil rights activists

and members of the Student Non-Violent Coordinating Committee

were active in voter registration work in the county. These

voter registration activities led to the fire bombing of two

black churches located in Terrell County which had been used

as organizing headquarters for the registration efforts. By

1962, the Justice Department had filed another suit in the

county alleging that various local officials were by threats of

violence attempting to intimidate person involved in the black

voter registration efforts. See United States v. Matthews,

Civ. No. 516 (M.D.Ga. 1964)(where by consent order, local officials

agreed to refrain acts or threats of violence against civil

rights workers).

Before 1966, no black had ever served on either Terrell

County's grand or traverse juries. In that year, an affirmative jury

suit was filed, Pullum v. Green, Civ. No. 625 (M.D.Ga.), rev'd,

396 F.2d 251 (5th Cir. 1968) and it resulted in an affirmative
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order from the Fifth Circuit Court of Appeals to desegregate

both the county's grand and traverse juries. Under the Georgia

Constitution, ,the Terrell County grand jury appointed the members

of the county's board of education. Therefore, in light of the

1968 injunction against racial discrimination in jury selection

and the large number of blacks living in the county,1 black

representation on the grand jury would have begun to play a signif-

icant role in the grand jury's appointment of school board

members. However, a violation of the pre-clearance requirements

of the Act for over a decade denied this opportunity.

For in 1965, the Georgia General Assembly enacted a

local constitutional amendment, Georgia Laws 1965, p. 746,

which changed the method of selecting the board of education from

grand jury appointment to elections at-large. Though this change

in election procedures was covered by Section 5 of the Act and

therefore legally unenforceable without the federal pre-clearance,

neither state nor local officials in Terrell County ever sought

federal pre-clearance and began holding at-large elections for the

board of education beginning in the 1968 elections. Between 1968-78,

1. According to the 1970 Census of Population, there
are 11,416 persons residing there, of which 6,793 (59.5t) are
black persons and 4,616 (40.4%) are white persons.
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no black person was elected under this at-large voting,-even

though by 1978, the student body of Terrell County schools was

91% black. Of the seven white board members and the super-

intendent, who was appointed by the board, serving in 1978,

none had their children in the public schools and several

board members and the superintendent had their children in the

private all-white Terrell Academy.
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In 1976, the Southern Regional Office of the

American Civil Liberties Union filed voting rights suits

against the Terrell County Board of Education and Board of

Commissioners, Holloway v. Faust, Civ. No. 76-28 (M.D.Ga.)

and against Dawson, the seat of Terrell County, Holloway v,

Raines, Civ. No. 77-27 (M.D.Ga.). The suits were filed on

behalf of Lucius Holloway, a black insurance salesman who had

been a witness in the 1959 suit against the county registrars

and a plaintiff in a 1966 suit which desegregated Terrell

County's juries.

Both Mr. Holloway and his wife, Emma Kay, had run

for public office in Terrell County, but at-large voting for

the Board of Commissioners, the Board of Education, and the

Dawson City Council had denied them and all other black persons

a real opportunity to be elected. Thus, by 1978, there were

no black elected officials in this majority black county.

The suit against the Board of Education claimed that

at-large voting procedures in the 1965 enactment were legally

unenforceable without federal pre-clearance under the Voting

Rights Act. The suits against the Terrell County Commissioners

and the Dawson City Council alleged that at-large voting was

being maintained with a racially discriminatory purpose in

violation of the Fourteenth Amendment.

The suit against the Board of Education caused local

officials to submit the 1965 enactment to the Attorney General
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for federal pre-clearance in 1977. Subsequently thc Attorney

General objected to the at-large feature of the 1965 enactment,

and in July, 1978 the court enjoined the further use of the

1965 law and directed that selection of the school board

members return to appointment by the grand jury as provided

in the Georgia Constitution. Thereafter, a grand jury in

Terrell County, upon which blacks were in the majority, appointed

five new members to the board, two of whom were black persons.

The suit against the City of Dawson resulted in a

final judgment and decree by the district court in February,

1979 which provided for the election of six council members frcm

single member districts. In the first elections under this

reapportionment plan in 1979, three blacks were elected to

council from majority black voting district;. Not surprisingly,

one of these council members was Lucius Holloway. The suit

against the Board of Commissioners was settled by way of a

reapportionment plan which increased the meNibers of the

Commission from three to five and provided that four members

would be elected from single member districts and for the

chairman to be elected at-large. In the first elections under

this plan in August, 1980, one black person was elected to the

county commission from a majority blcW% voting district. Thus,

within the matter of a year, the membership on formerly all

white local government in Terrell County had been desegregated.

83-679 0 - 82 - 40 (pt.1)
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In many jurisdictions, local officials attempt to

explain the absence of black elected officials by claiming

that blacks who run for office are "not qualified." White

officials in Peach County, Georgia never offered that

explanation for the absence of blacks on the county

commission in that majority black jurisdiction, because

Peach County is the home of predominantly black Fort Valley

State College and many of the black candidates for county

office were professors at the college and holders of doctorate

degrees. For example, Dr. Houston Salworth, a black professor

of agriculture at the college, was defeated by white opponents

in elections in 1970 and 1976, though a white person who did

not have a high school degree was elected to the county

commission in 1974. In 1972, Dr. Robert TIreatt, another

professor at Fort Valley State College and the present president

of predominantly black Morris Brown College in Atlanta, ran for

the superintendent of Peach County schools. He was defeated

by the white incumbent superintendent, but a federal court

was later to find that the white victor had terminated the

employment of some of the black teachers of the public school

system because they had supported Dr. Threatt in the 1972

election. Walker v. Peach County Board of Education, Civ. No.

74-7 (M.D.Ga.).

Like Terrell, Peach County had required extensive

federal litigation efforts to enforce the civil rights of

black citizens. See Berry v. Cooper, Civ. No. 76-87 (M.D.Ga.)
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rev'd S77 F.2d 322 (5th Cir. 1978) (finding of racial discrim-

ination in the selection of grand and travers Juries in Peach

County); Edwards %,. Samnons, 437 F.2d 1240 (5th Cir. 1971), por-

tion of Fort Valley City Charter, which prohibited people from

voting who had not paid city taxes and which had resulted in

the defeat of a black candidate, held unconstitutional; and

Dixon v. Avera, Civ. No. 27-41 (M.D. Ga.) and United States v.

Gilchrist, Civ. No. 28-72 (M.D. Ga.) (consent decrees concerning

racial discrimination in the administration of absentee ballots).

In 1976, the ACLU filed suit against the Peach County

Board of Commissioners and alleged that the at-large method of

electing its commissioners, which was initiated in 1960, was

enacted and was being presently maintained for racially discrimina-

tory purposes and that the use of staggered terms for the com-

mission, which were initiated in 1968, was beig enforced in

violation of the pre-clearance requirements of the Voting Rights

Act. Berry v. Doles, Civ. No. 76-139 (M.D. Ga.). The plain-

tiffs in the case were four professors from Fort Valley State.

At the time the law suit was filed, no black had ever served in

an elective position in Peach County, though blacks, according

to the 1970 Census, constituted 57 per cent of the general popu-

lation of the county. After the filing of the suit, one of the

white members of the Commission resigned, and the vacancy on

the Commission was filled with the appointment of the first

black to serve on the board.

The issue concerning the staggering of terms fop the

county commissioners was eventually decided by the U.S. Supreme

Court, Berry v. Doles, 438 U.S. 190 (1978). Therein, the Court
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reversed the ruling of the District Court and held that local

officials in Peach County were to be given thirty days to obtain

federal pre-clearance for this change in voting procedures, and

that if such pre-clearance was not forthcoming, that the District

Court was to order further relief.

In November 1979, a final judgment and decree was en-

tered in the Berry case which increased the membership on the

Board of Commissioners from three to five, provided that four

of the commissioners are to be elected from single-member dis-

tricts, and that the chairman is to be elected at large. In the

first elections under the new plan in August, 1980, two black

persons were elected from majority black voting districts.

In Coffee County, Georgia, blacks, according to the 1970

Census, constitute 29 per cent of the county population, but

no black had ever been elected to the County Commission, the

Board of Education, or the Douglas City Council. At-large elec-

tions were used for all three governing bodies, and this method

of voting had been instituted in the early 1960s for both the

Board of Commissioners and Board of Education. In 1977 , the

ACLU filed suit against all three governing bodies and claimed

that at-large voting was enacted and was being presently main-

tained with a racially discriminatory purpose. NAACP of Coffee

County v. Moore, Civ. No. S77-25 (S.D. Ga.). The suit was set-

tled between the parties in October 1977, and the reapportion-

ment plans provided for five single-member districts for the

County Commission and Board of Education and three two-member

districts for the Douglas City Council. In the first elections

under the plan, a black person was elected to both the School
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Board and the County Commission from majority black districts,

and two blacks were elected to Douglas City Council from majority

black voting districts.

At the time of the enactment of the Voting Rights Act of

1965, a number of Georgia counties used district voting for

their local governments. However, in many of these jurisdic-

tions and by way of.enactments by the Georgia General Assembly,

local officials began enforcing at-large voting in the years im-

mediately after 1965 without first obtaining federal pre-clearance.

Until the 1960s, district voting was used for the election of
1

county commissions in Dooly (501) , Miller (28%), Calhoun (631),

Clay (611), Early (45%), and Morgan (401), Georgia. However,

between 1964 and 1970, the Georgia General Assembly enacted

at-large voting plans for all of these counties. None of the

counties complied with the pre-clearance requirement of the

Voting Rights Act. Between 1976 and 1980, the ACLU has sued all

of these jurisdictions and was able to obtain reapportionment

orders from federal courts which provided for single-member

district elections. See McKenzie v. Giles, Civ. No. 79-43

(M.D. Ga.) (district voting plan for Dooly County Commissioners

and Board of Education); Thompson v. Mock, Civ. No. 80-13

(M.D. Ga.) (district voting plan for the Miller County Commis-

sioners and Board of Education); Jones v. Cowart, Civ. No. 79-79
1.

The percentages after each county indicate the black per-
centage of general population.
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(M.D. Ga.) districtt voting jlan for the Calhoun County Commission-

ers and Board of Education); Davenport v. Isler, Civ. No. 80-42

(N.D. Ga.) (district voting plan for the Clay County Commissioners);

Brown v. Scarbrough, Civ. No. 80-27 (M.D. Ga.) (district voting

plan for the Early County Commissioners); and Butler v. Underwood,

Civ. No. 76-53 (M.D. Ga.) (district voting plan for the Morgan

County Commissioners and the-Madison City Council).

The political results of these suits have been mixed. In

the first elections held under the court-ordered plans, no blacks

were elected to the Dooly, Miller, Calhoun, Clay, Early, or

Morgan County Commissions. One black was elected to the Calhoun

County Board of Education, and one black to the Madison City
1

Council , both from majority black voting districts. The first

elections for the Dooly and Miller County Boards of Education under

the court-ordered plan are scheduled for the fall of 1981.

In determining the importance of the pre-,:learance requirement

of the Voting Rights Act to blacks residing in jurisdictions such

as those enumerated above, a couple of factors must be remembered.

First, the holding of at-large elections during the 1960's and

1970's in the above-mentioned counties in violation of Sec. S

was one of the major factors in the continuation of all white

government.

1. Madison is the county seat of Morgan County. The District
Court plan for the city was obtained in that litigation by way
of a settlement of plaintiff's claim against at-large voting under
the Fourteenth Amendment, as opposed to Sec. S of the Voting Rights
Act, because atl-large voting had been in effect for city elections
since November 1, 1964. Before the suit, no blacks served on the
Madison City Council.



621

Second, even after illegal elections are enjoined by the

Federal courts under the Voting Rights Act, as was done in these

counties, the effects of those violations continue to directly

contribute to the maintenance of all white government. For

example, in most all of the above counties in which district

voting was used in 1980 but in which no blacks were elected, the

defeat of black candidates was the result of both a depressed

level of black voter registration and participation, the lack of

black political-organizations at the local level, and the lack of

political experience on the part of black candidates. If these

jurisdictions had complied with the Voting Rights Act and sought

Federal pre-clearance before implementation of at-large voting,

it is likely that such pre-clearance would not have been given,

and that district voting would have continued uninterrupted in

these counties during the 1960;s and 1970's. If such had occurred,

it would have been more likely that blacks would have run for

elective positions on local government, and thit these candidates

would have increased black participation at th polls and would

have provided valuable experience for black political organizations

and candidates. During the period during which at-large voting

was used, however, this type of activity did not occur to the

same extent that it would have occurred within the context of

district voting, because it was obvious to black candidates and

their supporters that they had little chance of success in at-large

voting. Thus, in 1980 when district elections were held for the

first time in over a decade in Early, Clay, Calhoun, and Miller

Counties, blacks were disadvantaged because of this decade-long

illegality on'the part of local officials. Quite simply, blacks

in these counties were until 1980 essentially denied the protection
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of Sec. S of the Act, because state and local officals would not

voluntarily comply with federal law.

Pike County, Georgia, is a good example of this blatant

illegality by state and local'officials and how a violation of

Sec. S of the Act has as yet been unremedied. In Pike County the

Board of Education was appointed by the Grand Jury until 1967.

In that year, an enactment of the Georgia General Assembly changed

the method of electing Board members to district voting. In 1970,

the first two black candidates in the history of the county offered

for positions from two of the voting districts for the Pike County

Board of Education. The black candidates were not successful, but

both ran well against their white opponents and one made a run-off

election. Before the next elections in 1972, the Georgia General

Assembly amended the local enactment pertaining to the Pike County

Board of Education and provided for at-large voting. This change

was not submitted for federal pre-clearance, and illegal at-large

elections were held for the Board in 1972, 1974, and 1976.

In February, 1978, the Justice Department wrote the Pike

County Superintendent of Schools and inquired about the 1972

enactment within.the cc:itext of Sec. 5 requirements. Local Pike

County officials did not reply in writing to this inquiry until

October, 1978, and in the interim, local officials held another

set of at-large elections. In March, 1979, the Attorney General

interposed objection to the 1972 enactment which provided for

at-large voting.

Notwithstanding this objection in 1979 and that the voting

districts used prior to 1972 were malapportioned as to population

in 1980, the Georgia General Assembly failed to take corrective

action during its 1980 session. Thus the ACLU filed suit against
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Pike County officials in February, 1980. Healy v. Adams, Civ. No.

C80-20N (N.D. Ga.). After a three-judge court convened under the

Voting Rights Act enjoined the further use of at-large voting,

attorneys for the Board of Education attempted to convince the

court that it should allow the two incumbent school board members

elected by the at-large voting in 1978 to continue in office until

1982 and that district elections should be held only for three

districts in 1980. Not surprisingly, the two voting districts

which defendants did not desire open for election in 1980 were

the two with the greatest concentrations of black population.

The District Court refused that request and ordered all five

voting districts open'for election in 1980. The District Court,

however, ruled that before it would consider the use of a district

voting plan which would intentionally increase the chances of a

majority black voting district, plaintiffs in the suit would not

only have to prove that at-large elections were in force between

1972 and 1978 in violation of the Voting Rights Act, but also have

to satisfy the purposeful discrimination requirement of The

City of Mobile v. Bolden. The District Court then found that the

plaintiffs had not proven purposeful discrimination in the enact-

ment or maintenarce of the 1972 change to at-large voting and

adopted defendant's voting plan.

Two blacks ran in the 1980 elections for he Pike County

Board of Education, but both were defeated. The ruling of the

District Court is presently on appeal to the Fifth Circuit Court

of Appeals.

RACIALLY GERRYMANDERED DISTRICT VOTING

In all known Georgia jurisdictions which had district voting

at the time of the enactment of the Voting Rights Act, the Georgia
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General Assembly has attempted since 1965 to change to at-large

voting with the exception of one county. That jurisdiction,

Seminole County (35%), is a good example of where racially

gerrymandered districts were resulting in all white county

government and where the Georgia General Assembly did not enact

at-large voting.

The five members of the Seminole County Commission had been

elected from the same voting district since 1933. As of 1980,

one of the voting districts which encompassed the county seat,

the city of Donaldsonville, and which contained 401 of the county's

population and its largest concentration of blacks, had over

2,200 voters. On the other hand, the Rock Pond voting district

had only 160 registered voters. ic would seem that such grossly

malapportioned districts would have been corrected by enactments

by the Georgia General Assembly, but no such legislative action

was forthcoming. Consequently, the ACLU filed suit in April, 1980.

Williams v. Timmons, Div. No. 80-26 (M.D. Ga.).

In the Williams litigation, plaintiffs not only allege

violation of the one-person, one-vote rule of the Fourteenth

Amendment, but they further claim that members of the Seminole

County delegation to the Georgia General Assembly had failed-to

reapportion because the legislators knew that proper reapportion-

ment would create two voting districts within the city of-

Donaldsonville and that one of these districts would be majority

black.

This lawsuit was settled on the basis of a consent order

which reapportioned the county into five new voting districts, and

in the first election thereunder in 1980, Donald Moore, a black

junior high teacher, was elected from the majority black district

in Donaldsonville.
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Pickens County, Alabama: Corder v. Kirksey, 639 F.2d 1191 (5th
Cir. 181); 625 F.2d 520 (Sth Cir. 1980); 585 F.2d 708 (Sth
Cir. 1978).

In 1965, before the adoption of the 1965 Voting Rights

Act, 101 of Pickens County black voters were registered to

vote. White voters registered at a rate of 89t. In 1949, Pickens

County had adopted single-member districts for its board of

education. Even though the districts later varied in size

to the extent that the largest had more than twice the population

.of the smallest, no redistricting took place. But within a

year of the adoption of the Voting Rights Act, 651 of the eligible

black citizens registered to vote in this 42t black county. The

county's response in 1966 was to adopt at-large elections, with

numbered posts and residential districts, for the school board.

The county did not submit this law for pre-clcarance.

A 1923 law set up single-member districts for the

Pickens County Commission. In 1935, another statute was enacted

retaining the single-member districts for primaries, but

directing the general election to be at-large with staggered terms.

There was no redistricting for over 40 years. The scheme of

having district nominating primaries and at-large general elections

was not an unusual structure, for Democratic Party primaries in

Alabama determined the election results, and these primaries

were restricted to white voters until the late 1940's.

The Pickens County Democratic Executive Committee was -

also elected at the primaries utilizing the malapportioned
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commission districts. A majority of the 22 member committee

could be elected by 15.5% of the people.

James Corder and Harry Western, black residents of the

county, filed suit on November 15, 1973. As to all three bodies,

they contended that the districts used were malapportioned on

the basis of population. As to the county commission and

school board, they contended that at-large elections diluted

their voting strength, and that the 1966 school board law had

been implemented without pre-clearance. No black had ever been

elected to public office in Pickens County.

The district court ruled for the plaintiffs on January

23, 1975, on the one person-one vote claim, and permitted the

two boards time to enact reapportionment plans. The plan for the

Board of Commissioners contained new, properly apportioned

districts lines for primary elections, but retained at-large

voting for the general elections. The plan was submitted to the

Department of Justice, was approved by the Attorney General, and

subsequently approved by the Court.

The-plan for the Board of Education utilized at-large

voting, but was objected to by the Attorney General because it

was a change from the 1949 law which utilized single-member

districts. Accordingly, the court, because of an inpending dead-

line for candidate qualification adopted as its own a plan drafted

by the school board. That plan called for a five-member board,

four of whom were elected from single-member districts, and one
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at-large.

The Democratic Executive Committee agreed to adopt

the districting plan of the Board of Commissioners which had

received pre-clearance, apportioning 8 committee members to

each of the county commission districts, and to be elected only

by the members of each district.

The plaintiffs appealed the use of at-large voting

for the Board of Commissioners (the single-member districts

adopted applied, as in the past, only to primaries) as well

as the fifth member of the Board of Education. The reappor-

tionment of the Executive Committee was not objectionable.

The plaintiffs' evidence of dilution from the use of

at-large voting included bloc voting, public and private

employment discrimination, higher poverty rates in the black

community, and black appointments to boards only where required

by federal grants or contracts. As for the one at-large school

board seat, plaintiffs contended there was no evidence of exigent

circumstances which th? Supreme Court requires before a court-

ordered plan may fail to impose all single-menber districts.

Nonetheless, after two remands for more fact-

finding,2 the Court of Appeals finally found on March 16, 1981,

1. Corder v. Kirksey, 585 F.2d 708, 713 (Sth Cir.
1980).

2. Corder v. Kirksey, 585 F.Zd 708 (5th Cir. 1978),
and Corder v. Kirksey, 625 F.2d 520 (Sth Cir. 1980).
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almost 8 years after the complaint was first filed, that the

use of at-large elections in the general elections for the

Board of Commissioners, as well as the at-large election

of the fifth member of the Board of Education, was constitu-

tional.

1. Ibid., slip opinion, March 16, 1981.
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Talladega County, Alabama: Emmet Gray v. State of Alabama,
315 So.2d 612 (1975).

During the June, 1974 Democratic election in

Talladega County, Alabama, Emmet Gray, a black school teacher,

campaigned against the incumbent sheriff, who had a reputation

for being "anti-black." According to a report issued by the

United States Commission on Civil Rights. the sheriff "is said

to have deputized black police officers who then struck, shoved,

and handcuffed blacks at the polls who were known to favor the

sheriff's opponent."1

A common campaign practice in Alabama has always

been to distribute handbills or facsimile ballots (of different

size than actual ballots), with particular candidate's names

marked. Gray had such handbills in his pos session when he

was arrested by local police on the June, 1974 primary election

day. He was charged with violating Title !7, §285, Ala. Code,

which made it a crime to do any number of constitutionally

protected activities on election day, including soliciting votes

and "passing our [sic] sample ballots that were marked for

certain candidates." 2 The racial impact, if not the purpose,

of such bans on electioneering is apparent. Moreover, eight

years earlier in 1966, the Supreme Court had reversed the

1. "The Voting Rights Act: Ten Years After,"
Report of the United States Commission on Civil Rights, Washington,
D.C., 1975, p. 190.

2. Gray v. State, 315 So.2d 612, 613 (1975).
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conviction of an Alabama newspaper editor under the same law

for publishing an editorial on election day. "[N]o test of

reasonableness can save a state law from invalidation as a

violation of the First Amendment when that law makes it a

crime for a newspaper editor to do no more than urge people

to vote one way or another in a publicly held election." 1

Gray nonetheless was convicted by a local jury, fined $500,

sentenced to two months hard labor, plus 167 days for payment

of the fine and 40 days for the costs.

On appeal he asserted the unconstitutionality of the

state statute. The Supreme Court of Alabama, however, avoided

that issue, finding that the pruof (that he possessed the hand-

bills, talked to black voters) was insufficient to convict.
2

The statute has since been repealed.

1. Mills v. Alabama, 384 U.S. 214, 220 (1966).

2. Gray v. State, supra, 315 So.2d at 614.
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Tuscaloosa, Alabama; Holt Civic Club v. City of Tuscaloosa,
439 U.S. 60 (1978),

Alabama law grants municipalities a police jurisdiction

zone, either a one-and-a-half or three-mile band outside the city

limits in which the city may enforce its municipal ordinances,
1

including various tax and inspection laws. Residents living

outside the City of Tuscaloosa filed a law suit in 1973,

challenging the right of the city to exercise extra-territorial

powers over them because they had no voice in selecting city of-

ficials. They did not seek to vote in city elections, only that

they not be governed by officials whom they had no power to elect.

The lawsuit was originally dismissed by the District

Court on the grounds that there was no set of facts which if proved

would entitle plaintiffs to the relief they sought. The decision

was reversed by the Court of Appeals on December 31, 1975, re-
2

quiring the convening of a three-judge court to hear the complaint.

The three-judge court was eventually convened and on June 7, 1977,

dismissed the plaintiffs' complaint:

"(Plaintiffs seek] a declaration that extra-
territorial regulation is unconstitutional
per se. Equal protection has not been ex-
tended to cover such contention."

Plaintiffs appealed to the Supreme Court of the United States and

1. Ala. Code Sll-40-10 (197S).

2. Holt Civic Club v. City of Tuscaloosa, 525 P.2d 653
(5th Cir. 1975).
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632

probable jurisdiction was noted,

The Supreme Court upherd the constitutionality of Ala-

bama's police jurisdiction law. It first decided that this was

not a voting rights case, and that therefore the statute would not

need to be Justified by a compelling state interest. The court

then found the statute rational, holding that it was a permissible

state experiment in local governance.

Alabama's police jurisdiction statute, enacted
in 1907, was a rational legislative response
to the problems faced by the state's burgeoning
cities.

1

1. 439 U.S. at 75.
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Tuscaloosa County, Alabama: League of Women Voters of Alabama
v. Renfro, 290 So.2d 167 (1974).

In 1971, the State of Alabama enacted a local law

applying to Tuscaloosa County, Alabama, which required, among

other things that the Board of Registrars "shall" meet on one

Saturday per month during October through January "for the

purpose of registering voters." 1 The Act also provided that

registration could be accomplished either "at the courthouse or

at any other location designated by the board of registrars." 2

The Board, however, refused to conduct any Saturday registration.

The League of Women Voters, concerned about the

restrictions on opportunities: for voter registration, particu-

larly of blacks and daily wage earners in Tuscaloosa County,

brought suit against the Board to require it to conduct registra-

tion on Saturdays. Since the suit sought to enforce a state law,

the complaint was filed in the state court. The state courts,

however, turned a deaf ear to the plaintiffs, consistent with

the traditional lack of sensitivity by local courts to the

problems of minority voters.

1. Act No. 1428, Acts of Alabama 1971, Vol. III,

p. 2454.

2. Ibid.
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The trial court held that the Board was not required

by law to remain open on Saturdays.' The plaintiffs appealed.

The Supreme Court of Alabama affirmed, announcing as

a general proposition that: "In ascertaining the legislative

intent it is necessary to be mindful that a thing may be within

the letter of a statute, but not within the meaning; or within

the meaning, but not within the letter."12 Warming to its task,

the court concluded that registration was not required to be

held on Saturdays because another local act applying only to

Tuscaloosa, and enacted in 1959, allowed the county governing

authority to close the courthouse one day each week (aside from

Sundays). The county had obviously decided to close the court-

house on Saturday. Finding that to conduct registration out-

side the courthouse '!would be expensive and require additional

personnel," the Supreme Court of Alabama ruled that the general

statute enacted twelve years earlier supercedud the'1971

statute that specifically called for registration to be conducted

on Saturdays. 3  It therefore affirmed the dismissal of the

complaint.

1. League of Women Voters v. Renfro, 290 So.2d 167,

168 (1974).

2. Ibid., p. 169.

3. Ibid., p. 170.
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Alabama Democratic and Republican Parties: MacGuire v. Amos,
343 F.Supp. 119 (H.D.Ala. 1972)(three-judge court) and Vance
v. United States (D.D.C. Nov. 30, 1972, No. 1529-72)(thre-
judge court.

The Democratic and Republican parties of Alabama

implemented new rules for the conduct of the May 2, 1972

elections of delegates to their national conventions. The

rules involved the constriction of geographical voting

districts from which candidates ran for convention seats.

Since the boundaries of districts can be gerrymandered

along racial lines, black residents of the state requested

both parties to submit the new rules for pre-clearance under §5

to insure that they did not have the purpose or effect of dis-

criminating on the basis of race. The parties refused, con-

tending that they were political parties, bot state or political

subdivisions, and thus were not covered by §5.

The plaintiffs filed suit in April, 1972, requesting

a declaratory judgment that §S is applicable to rules promul-

gated by political parties. On May 13, 1972, the court

granted the relief sought in the first such ruling by a court

in the Fifth Circuit: "if a state could escape the requisites

of section 5 by channeling to political parties its authority

to regulate primary elections, the force of the Voting Rights

Act in the context of primaries would be entirely abrograted."'
1

1. MacGuire v. Amos, 343 F.Supp. 119, 121 (M.D.Ala.
1972).
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The changes were required to be pre-cleared.
1

Plaintiffs had also asked that the May 2nd elections

be enjoined, or set aside. The court declined to grant that

relief, giving its decision prospective application only.

The Democratic Party thereafter filed suit in the District of

Columbia under Section S seeking pre-clearance of the new rules

from that court. 2 This was the first Section S lawsuit ever

filed by a covered jurisdiction in the District of Columbia.

The Attorney General,who is required to defend such suits

brought against the United States under the Voting Rights Act,

42 U.S.C. 919731, did not oppose the Democratic Party's motion

for judgment on the pleadings. Some of the plaintiffs in the

prior suit sought to intervene to challenge the districting

plan. However, intervention was denied and judgment was entered

for the Democratic Party.

1. Consistent with the scope of inquiry in proceedings
to enforce §S, the court expressed no opinion whether the
changes were actually objectional. Perkins v. Matthews,
400 U.S. 379 (1971).

2. Vance v. United States, No. 1529-72 (D.D.C.
November 30, 1972).
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Prattville, Alabama: Medders v. Autauga County, Civ. No.
3805-N (M.D. Ala. 1973).

White residents of Prattville, Alabama, brought a

private suit challenging the residency districts used in at-

large elections for the county commission and school board.

The city districts had far more population than the other

districts, the effect of which was to insure rural dominance

of both bodies. The Court held the plans unconstitutional.
1

At the remedy stage, a black resident, Sallie Hadnott,

represented by ACLU attorneys, was granted permission to appear

as amicus curiae to evaluate the plaintiffs' and defendants'

proposed plans for racial or other bias, and to submit a plan

of her own.,

Even though blacks constituted in excess of 25 per

cent of the county population, it would not have been possible

to construct any districts with majority black population

because of population spread. Amicus did submit single-member

district plans for both bodies and objected to housing estimates

contained in defendants' plans, believing that black citizens

were undercounted. Amicus objected to the county commission

districts which sliced up the only city. The city, with a

majority of the county population, was so divided that its

voters could control but one of the single-member districts.

1. The decision was rendered prior to Dallas County
v. Reese, 421 U.S. 478 (1975), which rejected similar
constitutional claims based solely on malapportioned resiJency
districts.
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Amicus also objected to the school board plan which used two

multi-member districts. The court, however, adopted the

defendants' plans. While those plans did not, in amicus'

judgment, maximize the opportunity for black participation

in the electorate, their use of district voting was a clear

improvement over the prior all at-large systems.

Later, defendants sought direction from the court as

to whether persons elected to fill the shortened terms were

to hold office for two years or four. Amicus took the position

that the court should not permanently alter the terms of

elected officials and the court agreed, holding that some

incumbents had been elected for four years and some for two

years.
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Fairfield, Alabama; Nevitt v. Sides, 533 F.2d 1361 (5th Cir. 1976),
571 F.2d 209 (5th Cir., 1978), cert.' denied, ' U.S. _ ,
100 S.Ct. 2916 (1980).

In 1968 the population of Fairfield, Alabama was major-

ity black. No black, however, had ever been elected to city of-

fice, a consequence in part of the past racial discrimination in

voter registration. In that year, however, as a consequence of

the Voting Rights Act of 1965, six blacks were elected to the

eight-member city council.

In 1970, the population of the city had shifted so that

only 481 of the population was black. In the 1972 election, whites
1

won all eight of the city council offices.

Three black residents of Fairfield brought suit on

May 30, 1973, alleging that the at-large system of elections, in

conjunction with severe racial bloc voting, diluted minority

voting strength. The District Court agreed, and in 1975, ruled

the election procedures unconstitutional. Some of the court's

findings included:

(1) A "very very high" level of racial bloc voting;

(2) "disparities in employment of blacks within the

City of Fairfield";

(3) "lack of responsiveness to the needs of the black

1. Nevitt v. Sides, 533 F.2d 1361, 1366-72 (5th Cir.
1976).
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community";

(4) a history of discrimination;

(5) traditional exclusion of blacks from office-holding

and "the decision-making process of the city";

(6) a tenuous state policy in favor of at-large dis-
I

tricts.

The court concluded that the at-large election system

diluted the minority voting strength, and accepted the plAintiffs'

eight single-member district plan, adding one at-large seat.

The City appealed, and the Court of Appeals reversed.

It did not question the facts as found by the District Court, but

held that the consideration of the so-called Zimmer criteria was
2

inadequate. It remanded to the District Court for further hearings.

The District Court, without taking any additional evi-

dence, promptly reconsidered its findings and reversing its earli-
3

er conclusion, held that there was no dilution of the black vote.

A second appeal was taken.

The case was heard with three other vote dilution law-
4

suits, one of which was Bolden v. City of Mobile . The Court of

Appeals affirmed the District Court's ruling and, more importantly,

held that the plaintiffs were required to prove intent to discrim-

1. Ibid.

2. Ibid, at 136S.

3. Nevitt v. Sides, S71 F.2d 209, 215 (5th Cir. 1978).

4. 571 F.2d 238 (Sth Cir. 1978), rev. sub nom. City of
Mobile v. Bolden, U.S._ , 99T.C.-1490 (1980).
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inate in dilution cases. Plaintiffs petitioned the Supreme Court

for review and the petition remained in the Supreme Court until

shortly after the rendition of the Bolden decision, when certio-
I

rari was then denied.

1. Ibid, 100 S.Ct. 2916 (1980).
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Tuscaloosa County, Alabama: Phillips v. Andress, 634 F.2d 947
(5th Cir. 1981).

Walker County, Alabama: Creel v. Freeman, 531 F.2d 286 (Sth
Cir. 1976), cert. den., 429 U.S. 1066 (1977).

In, these two cases county residents challenged the

right of city residents to vote in county school board elections.

Their position was that because the cities had separate school

districts, the city residents had no legal interest in the

affairs of the county school board, and the electorate was

therefore overinclusive, resulting in dilution of the county

residents' votes. There was no issue of race discrimination in

either case.

Creel involved Walker County, Alabama. The claim

there was defeated upon findings by the district court and

approved by the court of appeals that the residents of Jasper

and Carbon Hill did have a substantial interest in the county

schools. Evidence the court found to support this conclusion

included shared tax revenues, student cross-overs between the

systems, and shared physical facilities.

Four years later, the Fifth Circuit decided Phillips

involved Tuscaloosa County, Alabama. In a two to one decision,

the court reversed an adverse finding of the district court and

upheld the challenge. After carefully examining the facts, it

found little evidence that the funds, programs or facilities

of the county and city schools were intermingled, and concluded

that the statute "impermissibly dilutes the voting strength of
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the county electors and that the City of Tuscaloosa electors

do not have a substantial interest in the election of the

county board members that warrants their right to participate.1

Phillips was decided after City of Mobile v. Bolden,

446 U.S. 55, 99 S.Ct. 1490 (1980), which required proof of

discriminatory purpose in vote dilution cases. Nonetheless,

without making any finding that invidious purpose existed, or

even suggesting that it was necessary, the court invalidated

the voting plan because of its adverse impact upon the voting

strength of county residents.

1. Phillips v. Andress, 634 F.2d 947, 952 (5th Cir.
1981).
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Alabama: Reynolds v. Sims, 377 U.S. S33 (1964); Sims v. Amos,
336 F.Supp. 924 (T.D'.Ala. 1972), 365 F.Supp. 215 (t.D.Ala. 1973)
(three-judge court).

Sims v. Amos was the implementation stage of Reynolds v.

Sims in which the Supreme Court applied the one person-one vote

principle to state legislative apportionment. Alabama, despite

a state constitutional provision requiring dicennial reapportionment,

had failed to act for seventy years, resulting in rural domination

of the legislature. Following the Supreme Court decision,

Alabama adopted redistrciting for both houses of the legislature.

The district court approved the senate plan, despite use of at-large

elections in the three largest cities, but held the house plan

unconstitutional because of unjustified size deviation and

because majority black counties were lumped together with white

counties creating at-large seats when single-member districts

could have been used. The court found such districts unexplain-

able by geometry, geography, or equality bases. Reciting the

history of racial discrimination, it found the conclusion ines-

capable that some counties "were combined needlessly for the sole

purpose of preventing the election of a Negro House member." 
1

The court ordered its own plan for the House into effect and

these two plans were to be utilized until the state legislature

had the opportunity to redistrict after the 1970 dicennial census.

Two blacks were elected to the Alabama legislature.

After the census, the Alabama legislature met and

1. Sims v. Baggett, 247 F.Supp. 96, 109 (M.D.Ala.
1965)(three-judge court).
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adjourned without redistricting. The court set hearings and

special session of the legislature was convened (as was another

later). The legislature never adopted a plan.

The plaintiff urged the court to adopt all single-member

districts for both houses of the legislature, arguing that the

at-large elections in the cities diluted minority voting strength.

State officials drew up no less than four plans, the

most balanced of which had a deviation. 24.28%.l The court

rejected all four plans:

In sum, all four of the defendants' plans are
unacceptable since, in conjunction with their
idscriminatory effect, they fall considerably
short of guaranteeing to each citizen of
Alabama that his vote "is approximately equal
in weight to that of any other citizen in the
State."2

The court adopted plaintiffs' computer drawn plan,

which used all single-member districts, minimized crossing county

lines, and was to be utilized by the 1974 elections. It provided

for the division of the state into 105 one-member house districts

and 35 one-member senate districts (each made up of three house

districts), and ignoring county lines where necessary.3 The

defendants appealed to the Supreme Court and the decision was

summarily affirmed.4 ' Enforcement of the reapportionment plan went

1. Sims v. Amos, 336 F.Supp. 924, 934 (M.D.Ala. 1972).

2. Id., 936.

3. 336 F.Supp. 924 (M.D.Ala. 1972).

4. Amos v. Sims, 409 U.S. 942 (1972).
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forward while appeal was pending.

After Mahan v. Howell,1 the district court said it would

consider a reapportionment plan duly enacted by the state

legislature. Such a plan was enacted by the state and after

extensive discovery and analysis by plaintiffs, the court rejected

the plan for, among other reasons, failure to prove the plan

"racially nondiscriminatory."2 The Supreme Court affirmed the

district court.$ Enforcement of the apportionment is continuing.

The implementation of single-member districts has resulted

in a state legislative delegation with approximately 25 black

members.

1. 410 U.S. 31S (1973).

2. 365 F.Supp. 21S, 223 (M.D.Ala. 1973).

3. Wallace v. Sims, 415 U.S. 902 (1974).



647

Sumter County, Alabama: Sumter County Democratic Executive
Committee v. Dearman, 514 F.2d 1168 (5th Cir. 1975).

In Alabama, persons seeking nomination by political

primary file their qualification papers with party officials who

in turn file them with the judge of probate (who is the super-

intendent of elections). In Sumter County, Alabama, qualifica-

tions were always filed with the chairperson of the county

Democratic Party. But in 1974, blacks were elected to the

executive committee of the party and for the very first time a

black was selected as chairperson.

At the next election that year, white candidates chose

to file their qualification papers with the party secretary, a

white, who then filed them directly with the judge of probate.

Black candidates filed with the county chairperson.

The Sumter County Democratic Execitive Committee, at

the insistence of its black members and five black candidates for

office, then filed suit against the judge of probate alleging that

the change in qualification procedures, by going through the

secretary, was a change in procedures covered by Section 5 of the

Voting Rights Act. The plaintiffs asked that the change be

enjoined and that the improperly qualified candidates be removed

from the ballot.

The district court denied relief, holding that the

change was "merely a ministerial act" not covered by Section S.1

1. Sumter County Democratic Executive Committee v.
Dearman, 514 F.2d i168 (5th Cir. 1975).

83-679 0 - 82 - 42 (pt.1)
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The Court ofAppeals reversed. "It is true that the change, if

any, represented by a shift from certification by the committee

chairman to certification by the committee secretary is small

indeed. But in Allen, the Supreme Court expressly rejected the

argument that §S had no application to the qualification of

candidates. . . and required that 'all changes, no matter how

small, be subjected to §S scrutiny."'11 The court held that a

three-judge court must be convened to hear the plaintiffs'

§S claim.

Three years later a properly convened three-judge

court dismissed the complaint as moot because the political

powers had again shifted in Sumter County; the chairperson was

now white and the executive committee vowed it would no longer

allow qualifications to be handled through the secretary. The

district court accordingly dismissed the complaint as moot.
2

1. Ibid., 1170.

2. A request for attorneys' fees was denied and
later affirmed on appeal. Ward v. Dearman, 626 F.2d 489
(Sth Cir. 1980). The court concluded that "a then plaintiff's
decision (i.e., a decision by the executive committee] not to
readopt th--resolution" allowing certification through the
secretary would not support an award of fees against the
defendants."
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Wilcox County, Alabama: Threadgill v. Bonner, No. 7475-72-P
(S.D.Ala. 1972).

When black voters went to the pools in Wilcox County,

Alabama, to vote in the general election in 1972, some of them

met with practices that were old and familiar. Many precincts

were located at private establishments, such as retail stores.

The right to cast a secret ballot was unknown in Wilcox County.

Voters were required to cast their ballots, if at all, after

marking them out in the open on feed sacks, store counters, etc.

White poll officials looked at the marked ballots before placing

them in the ballot box. Some black voters were denied a ballot

altogether' because they refused to address poll officials as

,sir ., I

Such were some of the overt methcds of intimidating

black voters that day. But county election officials could be

more sophisticated.

On August 18, 1965, the Attorney General sent

federal voter registrars into Wilcox County, because of the

persistent problems of blacks in registering.2 But those who

were so registered and subsequently moved within the county, were

told they could not vote at their new precincts because local

1. Complaint, Paragraph 31.

2. U.S. Department of Justice, "Counties Designated
as Examiner Counties," November 4, 1974. In two years, the number
of-blacks registered went from zero to a majority in Wilcox
County.

0
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officials were prohibited from changing their registration or al-

tering the list as prepared by the federal registrars. Moreover,

voters not on the list were not allowed to cast challenged

ballots as allowed by state law. Requests for absentee

ballots were held until the last possible day, so that they

would have to be mailed back immediately or they would arrive

too late to be counted.

The National Democratic Party of Alabama, a pre-

dominantly black political party, had nominated persons in 1972

for each of 21 constable positions up for election in Wilcox

County. The job of constable, not one of overwhelming

importance, had been overlooked by the Democratic and Republican

parties, neither making any nominations for those positions.

When the National Democratic Party filed its list of nomina-

tions, it was too late under state law for :he other parties

to add to their nominations. But this did not deter the

county Democratic Party. They placed on the ballot the names

of various people for the position of constable. Not only was

this in violation of state election law, but many persons whose

names were placed on the ballot had no knowledge that this was

being done and were not allowed to have their names removed

from the ballot. The result was that many of the black party

candidates lost the election.

Subsequently, six black residents of Wilcox County

filed suit in federal court under, among other laws, Section 2

of the Voting Rights Act of 1965. They alleged the packing of

1. This was a continuation of Wilcox County official
(Footnote continued on next page)

40



651

the ballot by the Democratic Party, illegal voting by whites no

* longer eligible, failure to allow blacks to vote because of

omissions from the registrar's list, and failure to allow

these persons to cast challenged ballots, improper handling of

absentee ballots, failure to appoint blacks as election

officials, improper electioneering at the polls, and denying

blacks ballots for failure to address poll workers as "sir."

Though the defendants'denied the allegations, on November 7,

1973, a consent order was entered which enjoined all of the

practices complained of. The defendants promised to promptly

and properly process absentee applications and ballots,

explain and right and allow the casting of challenged ballots,

not place anyone's name on a ballot within that person's

consent, not discriminate in the selection of poll officials,

make all feasible efforts to locate polling places on public

premises, provide privacy in balloting and specifically

instruct poll officials not to open or view ballots prior to

official counting, provide written instructions to all poll

officials, not discriminate in any manner against black voters

and candidates and make appropriate changes on the voters list

to reflect new precincts of those who moved within the county.

(Footnote continued from preceding page)
opposition to federal registrars. State courts enjoined local
officials from accepting federal registration lists. Reynolds
v. Katzenbach, 248 F.Supp. 593 (S.D.Ala. 1965)(three-judge court).

/
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Choctaw County, Alabama: Williams v. Ezell, 531 F.2d 1261
(5th Cir. 1976).

On March 14, 1974, two black citizens of Choctaw

County, Alabama, Lonnie Williams and Thelma Craig, brought a

suit challenging the at-large method of elections for the

Board of Education and seeking an order requiring the defendants

to certify Williams as a school board candidate. Twelve days

later, and before an answer was filed by the defendpnts, the

Court held a hearing. Two days later, the judge denied all

relief and dismissed the complaint.

The plaintiffs were able subsequently to convince the

judge that he could not properly dismiss the complaint, and the

case was reopened.

Several months later the plaintiffs decided to dismiss

their complaint voluntarily without prejudi:e under Rule 41(a)(1),

F.R.Civ.P. The Court, however, refused to allow them to do so,

and reinstated its previous order dismissing the case with

prejudice. After application by the defendants, the Court on

October 9, 1974, awarded $2,500 in attorneys' fees to the school

board, payable by the plaintiffs. The plaintiffs appealed.

The plaintiffs contended that they had an absolute

right to dismiss their lawsuit, and that allowing the award to

stand would deter minority access to the courts to vindicate

constitutional rights.

The Court of Appeals reversed the award:



653

The Court had no power or discretion to deny
plaintiffs' right to dismiss or to attach
any condition or burden to that right. That
was the end of the case and the attempt to
deny relief on the merits and dismiss with
prejudice was void. Likewise, except for
determining appealability, the subsequent
orders granting attorneys fees were a nullity.

1. Williams v. Ezell, 531 F.2d 1261, 1264 (Sth Cir.
1976).
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Bond v. Fortson, 334 F.Supp. 1192 (N.D.Ga.)(three-judge court),
aff'd, 404 U.S. 930 (1971).

This suit was brought by various citizens, including

Andrew Young and Julian Bond, challenging Georgia's run-off

(majority vote) laws for members of Congress, adopted in 1964.

Majority vote and run-off requirements are universally

acknowledged as disadvantaging minority candidates. Indeed,

majority vote requirements have elicited a higher percentage

of objections than almost any other voting change submitted

under §Sof the Voting Rights Act.1

The court granted defendants' motion for summary

judgment. It felt that the 1964 law was a response to the

abolition of the county unit system, and negated[] the infer-

ence of any discriminatory purpose proffered by the plaintiffs,

insubstantially based as it is." 2

The court's decision was also based on the theory

that the claim was not ripe for adjudication. "We do not know

what Congressional races [the plaintiffs) seek to enter or vote

in, how many candidates will be in each race, and whether those

candidates will be white, black or members of some other

minority." Ibid. Finding the complaint all too speculative

1. Armand Dorfner, "Racial Discrimination and the

Right to Vote," 26 VAND.L.REV. 523, 5S3, S79 n.24S (1973).

2. 334 F.Supp. at 1194.
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and calling for an advisory opinion, the court entered judgment

for defendants.1

This decision illustrates several difficulties in

election law litigation.

First, plaintiffs' claim that a run-off provision

was in conflict with 2 U.S.C. §§l and 7 prescribing the dates

of congressional elections and Art. I, 92, cl. 2 and 93 of

cl.3 of the Constitution for adding an impermissible qualification

for office, in no way had to be based on racial discrimination.

Yet these were lumped into the race discussion and rejected

without being addressed.

Second, Andrew Young had already run for Congress in

1970 and been defeated, so the court's doubt as to who would

run for what was quite beside the point.

Lastly, and most critically, courts are usually quite

ready to criticize plaintiffs for waiting too long to bring

election lawsuits. A suit brought after election seldom

gains more than prospective relief. Georgia's run-off elections

are three weeks after the general election, providing little time

to litigate such issues. (A plurality winner's political

liability in suing to stop a run-off in federal court cannot

be gainsaid.) Andrew Young and his co-plaintiff brought suit

1. And lastly, the court applied what must be
considered a rather strange application of the Younger v.
Harris, 401 U.S. 37 (1971) abstention doctrine.
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a year in advance not only to provide adequate time for due

consideration of difficult issues, but also to settle issues

in advance of a campaign. To know if the winner must garner

a plurality or majority is something every candidate wishes to

know prior to beginning a campaign. But here the plaintiffs

were frustrated in their attempts to get issues settled in a

timely fashion. Andrew Young, of course, was elected to

Congress in 1972 without a run-off.
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Thomson, Georgia; NcDuffie County, Georgia: Bowdry v. Hawes,
Civ. No. 176-128 (S.D.Ga. Jan. 3, 1978).

Black citizens of McDuffie County, Georgia, brought

suit on July 1, 1976, against the mayor and city council of

the City of Thomson, the members of the Board of Education, and

the Board of Commissioners of t4cDuffie County, Georgia. They

contended that the system of at-large elections for the three

bodies unconstitutionally diluted black voting strength.

The population of Thomson is 6,503, of which 2,385

are black. No black, however, prior to the filing of the

complaint, had ever been elected to the city council. The

population of McDuffie County is 15,276, of which 6,060 are

black. No black, however, has ever held office on the Board of

Commissioners.

Following extensive discovery, all defendants agreed

to settle the lawsuit without further litigation through adoption

of reapportionment plans. Under the agreed plans, adopted on

January 3, 1978, the city was divided into two districts with

two council members being elected from the majority-black

northern district and three council members from the majority-

white southern district. The mayor continues to be elected

at-large. The Board of Commissioners, composed of two members

and a chairman, was apportioned into two districts, each of

which elects one commissioner. The chairman is elected at-large.

The seven-member Board of Education, utilizing districts lines
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drawn for the other two bodies, was apportioned into four

education districts. Two members are elected from three of

the districts and one member elected from the fourth.

Since the case was settled without a trial, there was

no occasion for the district court to enter detailed findings.

However, the record documents a rich history in McDuffie

County of racial discrimination and denial of equal opportunities

to blacks to engage in politics.

Prior to the 1974 elections, the city charter of

Thomson was amended to provide for numbered posts and staggered

terms of office for council members, and election of the mayor

by majority vote. The new provisions were submitted to the

Department of Justice, but on September 3, 1974, the Attorney

General objected to all three: "Our analysis shows that where,

as in Thomson, there is increasing participation in the political

process by the black community, the use of numbered posts,

staggered terms and majority requirements have the potential for

reducing the opportunity for minority voters to elect candidates

of their choice . . .Under such circumstances, the Attorney

General cannot certify that no such effect will ensue."I

At the next elections in 1974, a striking example of

"cuing," i.e., the endorsement by -the white community leaders

of a particular candidate prior to the actual election took

place during the race for mayor. Prior to the election, the

1. Letter from J. Stanley Pottinger, Assistant Attorney
General, to Jack D. Evans, City Attorney, September 3, 1974.

2. See V.O. Key, The Responsible Electorate, cited
in McMillan v. Escambia County, 63 F.2d 1Z39, 1241' n.6 (Sth
Cir. 1981).
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incumbent mayor, W.C. Leverette, announced that he would not

seek re-relection.1 E. Wilson Hawes, a white Thomson native,

was the first to offer for the vacant post. Luther Wilson,

Jr., a black assistant principal at the local high school,

offered next. Subsequently, William M. Wheeler, a white

"cDuffie County attorney, filed for the vacant mayoral position.

Local whites soon approached the two white candidates

and urged them to conduct a meeting. Each candidate, they satd,

should nominate twelve persons whose judgment he respected. These

twenty-four would then gather, discuss the race, and vote their

preference. According to Hawes, the purpose of the meeting was

to "decide which white man was to run." 2 Had the majority

vote requirement not been blocked, there would have been no need

for one of the white candidates to get out of the race. Whites

could have simply regrouped in the run-off, uven if the black

was the top vote getter.

The mini-election was held on October 21, 1974, and

Wheeler was the winner. Following the meeting, Hawes announced

that pursuant to the "gentlemen's agreement" he was bowing out

of the race. However, he had an apparent change of heart,

whereupon, Wheeler got out of the race, leaving Hawes as the

white community's candidate to oppose Wilson. Wheeler publicly

1. The details of cuing at the election are taken from
the following news stories: "Three Seek Mayor's Post; Council
Race Draws Eight," The McDuffie Progress, October, 1974; "Meeting
Decides Candidates' Fate," The Augusta Chronicle, October 24, 1974;
"Thomson's Mayoral Race Up in Air," The Atlanta Constitution,
October 26, 1974; "City Primary Scheduled We'nesday," The
_cDuffe Progress, October, 1974; "Sheik Hawes Gallops-to
Mayor's uhifr," The McDuffie Progress, November 7, 1974.

2. The Atlanta Constitution, supra.
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annOUnced, "I am not now a candidate .... Somebody had to

honor the gentlemen's agreement of Tuesday night, and since

Hawes didn't, I will."'I

The general election was held on October 30. The

headlines of the next edition of The McDuffie Progress told the

results: "Sheik Hawes Gallops to Mayor's Chair."

Luther Wilson remembers the campaign in 1974 as being

decidedly racial: "Whites circulated stories about me in the

community that I was a 'black militant' who couldn't operate

the city. But prior to that election, I was generally

regarded as a racial moderate."1
2

McDuffie County, like its adjoining neighbor Burke

County, has a long history of racial discrimination. One example

is enough to show the continuing legacy of that discrimination.

On December 29, 1964, newly elected county commissioners

were required to take the following oath: "I will refrain from

directly or indirectly subscribing to or teaching any theory of

government or economics or of social relations which is

inconsistent with the fundamental principles of patriotism and

high ideals of Americanism.",3 In 11cDuffie County, then, as well

as in the 1974 mayor's race for the City of Thomson, that meant

preservation of the supremacy of the white race.

1. Ibid.

2. Interview with Luther Wilson, Milledgeville, Ga.,
September, 1976.

3. Minutes'of December 29, 1964, meeting of McDuffie
County Board of Commissioners.
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Harris County, Georgiaj Brown v. Reames, 618 F.2d 702 (5th Cir.
May 21, 1980).

This lawsuit was begun on August 11, 1975, by black

citizens of Harris County who contend that the at-large method

of electing the five-member Board of Commissioners, including

the use of numbered posts, staggered terms, majority vote and

run-off, dilutes minority voting strength. Harris County is

45% black, but no black within living memory has ever been

elected to the Commission or any other county office.

No blacks registered in Harris County until the admin-
1

istration of Franklin Roosevelt. Some blacks voted at that

time, but for the next two elections, according to Mr. Willie

Simpson, a long time resident of the County, "they dug some

graves there by the courthouse. . .some short graves and burned

some crosses at the crossroads." 2 The KKK remained active in

Harris County and its members were observed dressed in white

hoods and sheets late into the 1950's.

Prior to the Voting Rights Act of 1965, most blacks in

Harris County did not vote at all. As of December 19, 1962, only

263 blacks were registered to vote in the entire county--8.5% of

the eligible population. By contrast, more than 100% of the eligible

whites were registered.3 Following enactment of the Voting

1. Brown v. Reames, Civ. No. 75-80-COL. (M.D. Ga.),

Trial Transcript, p. 117.

2. Ibid., pp. 115, 118.

3. Ibid., Record, pp. 127, 140-41.
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Rights Act and the suspension of literacy tests, by August 31,

1967, black voter registration in Harris County had increased

to 1,119, but still only 36.1% of the eligible population.
1

To the present time, black registration remains substantially

depressed.

Voter lists in Harris County were maintained on a

racial basis until 1964-65.2 Many blacks did not register to

vote in the county simply because of their belief that their

votes would not be effective and because of their fears of

retaliation, economic and otherwise, by the white community.
3

No black ever served as a poll worker in Harris County

until 1972. During that year, both the Department of Justice

and local black citizens requested the judge of probate, who

runs county elections, to appoint blacks to these positions.

In response to the requests, the judge appointed approximately

six blacks out of approximately 38 persons to serve as poll

workers for the 1972 election. The judge "received a phone

call from a man who identified himself as Barry Weinstein of the

Civil Rights Division of the Department of Justice to which I

said, who else would Barry Weinstein work for. He laughed. He

said I was a nice fellow."4 At the next election in 1974, only

one black was appointed to serve as a poll worker.

1. Ibid.
2. Ibid., Trial Transcript, p. 310.

3. Ibid., pp. 106-08, 112.

4. Ibid., p. 151.
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Prior to the 1975 elections, Willie Simpson, a black

man, went to the judge of probate and asked that blacks be

appointed as poll workers in the Shiloh area of the county.
1

The judge sent Mr. Simpson to the chairman of the Democratic

Party, but he took no action. No blacks at all served as poll

wokers in the 1975 election. In 1976, there were two blacks

appointed as poll workers. No black had ever been appointed

or served as a poll manager in any election in Harris County.2

In 1974, when the county first used voting machines,

Willie James Brown, one of the plaintiffs, wrote to the judge

of probate asking that he take action to instruct citizens in

the use of the machines. Brown never received a reply.
3

The Democratic Party in Georgia and Harris County from

historically excluded blacks, even those few registered, from

party membership and voting in primaries. The all-white primary

remained in effect until it was declared unconstitutional in

1945.4 The legacy of discrimination, however, remains. No

black has ever been an officer or member of the executive

committee of the Democratic Party of Harris County. The chair-

man has indicated that he does not intend to take affirmative

steps to insure greater participation by blacks in Party affairs.

"I'm going to mind my own business and I want everybody else

to do that, too.5

1. Ibid., p. 116.

2. Ibid., Record, pp. 116, 173.

3. Ibid., Trial Trasncript, p. 74.

4. Kinq v. Chapman, 62 F.Supp. 639 (M.D. Ga. 1945),
aff'd. 154 F.2d 460 (5th Cir. 1946), cert. den. 66 S.Ct. 904 (1946).

5. Brown v. Reames, supra, Trial Transcript, pp. 285-86.
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Racial segregation has always been the way of life in

Harris County. Penal facilities in Georgia were racially

segregated until after the decision in 1968 in Wilson v. Kelley.
1

However, the Harris Comnty jail remained racially segregated until

1975, when the sheriff of the county was added as a named

defendant in a complaint in intervention filed in Wilson v.

Kelley by the Department of Justice. On September 23, 1975,

the complaint in intervention was dismissed without prejudice

based upon a stipulation that the jail was at that time being

operated on a non-discriminatory basis and that adequate records

of inmate housing assignment were being maintained.
2

Discrimination against blacks in jury selection has

been a chronic problem in Harris County. In Gamble v. Grimes,
3

a Federal district court concluded that blacks had been un-

constitutionally excluded from Gamble's grand and trial jury

venires. The evidence showed that no persons on the 1955 master

grand jury list were black and that only seven (2.3%) of those on

the 1955 master traverse jury list were black. Blacks remained

excluded from juries, however, until a suit was brought in 1974,

by black and female citizens of the county alleging that they

and members of their class had been discriminated against in
4

jury duty. The evidence showed that from January, 1970, through

January, 1974, only 11.96% of those summoned for grand jury duty

1. 294 F.Supp. 1005 (N.D. Ga. 1968), aff'd., 396

U.S. 266 (1968).

2. Brown v. Reames, supra, Record, p. 228.

3. Civ. No. 9991 (N.D. Ga. July 27, 1966).

4. Robinson v. Kimbrough, 540 F.2d 1264 (5th Cir. 1976),
rehearing granted, 549 F.2d 1045 (5th Cir. 1977), on remand, 558
F.2d 773 (5th Cir. 1977).



665

were black and 13.34% of those summoned for traverse jury duty
1

were black. The jury discrimination litigation was only

recently concluded in an appellate court decision awarding

plaintiffs attorneys fees.
2

Desegregation of schools was bitterly contested in

Harris County until 1970-1971, when litigation by the Justice

Department and the threat of termination of funds forced the

adoption of a desegregation plan. 3 The Board of Commissioners

continued to support segregated schools for more than 15 years

after the Brown decision through appropriation of county money.
4

Following desegregation, a private school was established in

Harris County. That school, known as the Tri-County Academy,

leased a former public school building from the Shiloh Chamber

of Commerce, which had purchased the building from the county

board of education The judge of probate, who was also the

attorney for the Harris County School Board, was opposed to

school desegregation, and assisted in forming the private school.
6

Blacks were traditionally excluded from serving on the

Harris County Board of Education, the members of which are

appointed by the grand jury. Willie James Brown, a plaintiff

in the lawsuit and a resident of Pine Mountain, wrote a letter

1. Brown v. Reames, supra, Record, pp. 113-14, 172.

2. Robinson v. Kimbrough, 620 F.2d 468 (5th Cir. 1980).

3. Brown v. Reames, supra, Record, pp. 184-35, 190-202,
205-06.

4. Ibid., Dep. of Teal, pp. 30-1.

5. Ibid., p. 184-85, 205-06.

6. Ibid., Trial Transcript, pp. 195-96.
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in 1972 to the local district attorney requesting that blacks

be appointed to the board. He never received a reply.1 Two

years later, following desegregation of the grand jury, Brown and

another black, Henry Lewis Walker, petitioned the grand jury for

appointment to the school board. They were unopposed and became

the first blacks ever to serve.
2

County officials promptly secured the passage of legis-

lation requiring the board of education to be elected at-large.

No black, however, has ever been elected to any county office

at-large. The proposed change was submitted to the Department

of Justice, which objected to it in 1975: "minority candidates

have not been able to become elected to any county-wide office

in Harris County because of the county's system of at-large

elections.' The use of an'at-large system under these circum-

stances has the discriminatory effect of diluting the ability of

minority candidates to participate as members of the Board of

Education."3

Subsequently, in an effort to get the Department of

Justice to reconsider its objection, the county wrote a letter

to the Attorney General that 'the two black members of the

Harris County Board of Education were in favor of the bill.

they did not object to this arrangement for the Board of

Education. . . the two black members of the Board of Education

of Harris County evidently did not feel that the act would

I. Ibid., pp. 74-5.

2. Ibid., p. 59-60, 88-9.

3. Ibid., Record, p. 217.
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dilute minority voting rights, nor would it have a racially

discriminatory effect." The fact is, however, that one of those

members--Brown--never favored, nor ever indicated to anyone that

he favored at-large voting for the Board of Education.
2

At-large elections are devastating for blacks because

of chronic bloc voting by whites. Black candidates nearly always

run last or next to last in multi-candidate races in the predom-

inantly white precincts. That is true even if the black candi-

dateT iun well in the city of Hamilton, which has a substantial

black population. In the 1970 primary, for example, Walker, a black,

carried the city of Hamilton in a three-way race for county

commission post number one, but came in dead last in the four

predominantly white precincts of Pine Mountain Valley, Upper

19th, Skinners and Lower 19th.3 The pattern is repeated in

other elections. In 1974, Bowen, a black, carried Hamilton in

a three-way race for post number one. He came in last, however,

in Pine Mountain Valley, Skinners, Upper 19th, and Lower 19th.
4

Blacks running for offices in Hamilton and Pine Mountain, two

of the largest towns in Harris County, also consistently go down

to defeat.
5

The present, apportionment for the board was enacted

by the legislature in 1972. The grand jury in 1966 and 1972,

1. Ibid., Record, pp. 250, 264-65, 267.

2. Ibid., Trial Transcript, pp. 66-7.

3. Ibid., pp. 22-4, 29-30, and REcord, p. 118.

4. Ibid., p. 182.

5. Ibid., pp. 179-83.
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during the time blacks were excluded from its membership, had

recommended expansion of the commission to five or seven members

elected from residential districts at large. The state rep-

resentative who introduced the act followed the recommendation

of the grand jury. He also talked to people in the county to

ascertain their wishes, but can only recall one black with whom

he discussed the proposed legislation. That black opposed the

at-large feature and favored a ward system.
1

As might be expected, county government has been

unresponsive to the needs of the black community. For instance,

from October, 1963, to November, 1975, the Commission exercised

its power to make appointments 98 times. In only three instances

were blacks nominated or appointed. 2 Part of the problem is

that local bfficials are either unconcerned or unaware of race

discrimination and its continuing consequences. Commissioner

Raymond Reames, for example, said that the urder-representation

of blacks on boards and commissions *does not concern me. It

should concern them.*3 Other commissioners, for example,

George Teal and Charles Knowles, were not even aware that racial

segregation or discrimination ever existed in Harris County.

Knowles was unaware that no blacks were employed at the courthouse;

it 'didn't occur" to him that few blacks had been appointed to

serve on boards and commission; he was not aware that schools

were ever segregated in Harris County nor that state laws ever

required segregation; he was not aware that prisons and jails were

1. Ibid., Trial Transcript, pp. 221-22, 233-35.

2. Ibid, Record, pp. 185-6, 206, 260-56, 267.

3. Ibid., Trial Transcript, p. 397.



ever segregated and was largely unaware of the condition of

race relations in Harris Countyl Teal, who had been on the

commission 34 years, didn't remember whether schools in Harris

County had ever been segregated--at least not until after his

deposition had been recessed; he couldn't recall if penal

facilities were racially segregated at one time; he had no

knowledge if public accommodations in the county were ever

segregated on the basis of race; he couldn't recall whether a

predominant number of whites had been appointed to boards and

comissionss he knew of no statute or practice in Harris County

providing for separation of the races; he couldn't recall whether

blacks were ever excluded from the affairs of the Democratic

Party nor whether the present members of the Democratic Committee

were all white; he was not aware of whether blacks worked at

the polls during elections.
1

The Judge of probate was "not aware of any particular

problem* that the black community might have. 2 Commissioner

Knowles said no special needs or problems "had. . .been made

known to me by the black community." 3 His concern was that

"all people are not responsive to the government."4 Commissioner

Reames didn't "know of any' lingering effects from segregation. 5

1. Ibid., p. 263-64, 266-68; Dep. of Teal, 9-10, 15,

19, 21-2, 35---. F

2. Ibid.. Trial Transcript, p. 197.

3. Ibid., 266.

4. Ibid., 264.

5. Ibid., 378.
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In jurisdictions like Harris County, social and private

contacts are crucial in the operation of the political process.

Candidates rarely run on issues. The judge of probate'r Campaigns

have involved no issues and no platform. He has run on his

'personality."1 2The success of candidates depends upon friend-

ships and personal contacts built up over the years, but because

- of the continuing segregation that exists in Harris County, black

candidates have fewer opportunities than whites to establish

contacts in the majority white community. When Brown ran for

coroner in 1972, he felt unable to campaign in the white

neighborhoods because of an atmosphere of racial prejudice, and

as a result was unable to establish political alliances with the

white community.2 He received invitations to speak to blacks,

but never to white groups or organizations.3 Since blacks were

excluded from membership in social and civic clubs in Harris

County, and because the legacy of racial segregation exists,

opportunities for black candidates to draw upon personal ties and

connections in the white community are severely limited.

Following a lengthy hearing developing these facts,

the district court found the present plan plan had neither the

purpose nor the effect of diluting minority voting strength.
4

Subsequently, on May 21, 1980, the Court of Appeals summarily

vacated and remanded the case to the district court for further

proceedings in light of City of Mobile v. Bolden.
5

1. Ibid., p. 192.

2. Ibid., pp. 61-2.

3. Ibid., p. 67.

4. Ibid., Decembcr 16, 1977.

5. 446 U.S. 55 (1980).
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Georgia; Burns v. Fortson, Civ. No. 17179 (N.D.Ga., Sept. 27,
1972), af'd, 410 U.S. 656 (1973).

After the decision In Dunn v. Blumstein, 1 Georgia's

one year durational residence requirement was held unconstitu-

tional. 2 The state, however, continued to administer a 1964 law

requiring voter registration to be cut off 50 days prior to

election day.3 Plaintiffs, who were denied registration after

the cut off period, sued In federal court, relying upon, inter

alia, the Court's language in Dunn, "that 30 days appears to be

an ampli period of time for the State to complete whatever

administratrive tasks are necessary."14 Nonetheless, the District

Court found 50 days to be "reasonable" and dismissed the claim. 5

The Supreme Court affirmed in a per curiam opinion, stating that

"the SO-day registration period approaches the outer constitutional

limits in this area..."1
6

Georgia subsequently repealed the 1964 statute and

enacted a 30-day registration cut-off period.7 -

-. 1. 4os U.S. 330 (1972).

2. Abbott v. Carter, 3S6 F. Supp. 280 (N.D.Ga., 1972).

3. Ga. Code Ann., §34-611.

4. 40S U.S. at 348.

S. Burns v. Fortson, Civ. No. 171?9 (N.D.Ga., Sept. -
27, 1972).

6. Ibid, 410 U.S. 686, 687 (1973).

7. Ga. Code Ann., §34-611.
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Moultrie, Georgia: Cross v. Baxter, 604 F.2d 875 (5th Cir. 1979),
on appeal after remand, 639 F.Zd 1383 (5th Cir. 1981).

The plaintiffs in this case are black citizens of

Moultrie, Georgia, in Colquitt County, located in southwest

Georgia. They filed a complaint on April 20, 1976, against the

mayor and city council, charging the defendants with failure to

comply with SS of the Voting Rights Act of 1965 in implementing

a 1965 majority vote requirement, and that the method of

electing the city council at-large, including the use of

numbered posts, staggered terms and majority vote and run-offs,

unconstitutionally diluted minority voting strength.

Moultrie has a long history of racial discrimination

in election's. John Cross, one of the plaintiffs, attempted to

register during the days of the all-white primary in 1941-42,

and again in 1943. On each occasion he was deniedd registration.

"(O]n one occasion they told three of us that it was too late in

the day. You know, it was about four o'clock and they just

closed the window." I On another occasion in 1942, "they told

us. .. we had to pay poll tax. . .. I was unable to pay." 
2

Cross finally registered in 1946 after the federal court's

1. Cross v. Baxter, Civ. No. 76-20 (M.D. Ga.)

Trial Transcript, p. 30.

2. Ibid., p. 59.
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decision declared unconstitutional Georgia's all-white primaries.1

Even then- Cross and every other black voter in the

City of Moultrie eligible to participate in the Democratic

primary were challenged in 1946 for not having proper voter

registration qualifications No whites were challenged.
3

It was not until the Voting Rights Act of 1965 that

any significant number of blacks registered in Moultrie.

Prior to the Act, as of December 19, 1962, only 1,117 blacks

were registered to vote in the entire county, 27.4 per cent

of the eligible population. By contrast, 11,362 whites were

registered, 71.1 per cent of the eligible population.4

Although the Democratic all-white primary has been

abolished, the legacy of party discrimination persists. At the

time the lawsuit was filed, no black had ever served as an

officer of the party, and only one black had ever served on

the twelvo-member county executive committee.S

City elections were ruh on a racially segregated

basis as late as May, 1962. White voting booths were located

1. King v. Chapman, 62 F.Supp. 639 (M.D. Ga. 1945),

aff'd, 154 F.2d 460 (5th cir. 1946).

2. Cross v. Baxter, Trial Transcript, p. 31.

3. Ibid.

4. Political Participation: A Report of the United
States Commission on Civil Rights, Washington, D. C., May, 1968,
pp. 234-35.

S. Cross v. Baxter, Trial Trasncript, pp. 41-2.
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"next to the City Hall, and. . .the Negro polling place in a

booth. . .in the fire department."' Voter registration lists

were also maintained on a racially segregated basis. Neither

segregated voting nor segregated registration ended in Moultrie

"until the integration issue came up," during the mid-1960's.
2

Not only have elections been conducted on a racially

segregated basis, but municipal elections were traditionally

conducted by the Moultrie Lions Club, an organization which

excludes blacks from its membership. Such was still the practice

when the complaint was filed in 1976. Blacks have occasionally

been allowed to assist with operating voting machines but the

Lions Club never permitted any blacks to certify voters or hold

managerial positions.
3

The first blacks ever to run for city office in

Moultrie were Frank Burke, for city council, and Edward Starkey,

for the city school board, in 1964. At that time, a plurality

requirement was in effect for the city. Burke received 458

votes, the fourth highest number of votes in afield of six

candidates running for three council positions. Starkey

received 434 votes and finished last in a field of three.
4

I. Ibid., Plaintiffs' Exhibit 8.

2. Ibid., Trial Transcript, pp. 139-40.

3. Ibid., pp. 36-7, 147.

4. Ibid., Trial Record, pp. 133-34.
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The very next year, 1965, following enccment of the

Voting Rights Act, the method-of elections for city council

was -changed to provide for election by majority vote.1 The

members of the city council claim they were aware that

compliance with IS was required before the majority vote could

lie implemented, but no submission was made until after the

lawsuit was filed and after a three-judge court had set a date

to hear the plaintiffs' §S claim.2 The city attorney later

explained to the court why the majority vote requirement had

never been submitted; "you know lawyers are great procras-

tinators, . .Judge, and lots of things go away but this one

didn't."
3

Not only did enactment of the majority vote require-

ment take place after increased black voter registration

following the Voting Rights Act of 1965, and after a black had

offered for city office, but the majority vote requirement

was responsible for excluding a "successful" black candidate

from office. John Cross received a plurality of votes at the

May 22, 1973, election for city council. In the run-off,

however, he was soundly defeated by his white opponent and

never took office. No council member raised any objection to

1. Ibid., Plaintiffs' Exhibit 13.

2. Ibid., Trial Transcript, p. 174; Trial Record,

pp. 221-23.

3. Ibid., Trial Transcript, p. 188.

4. Ibid., pp. 139-40.
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the election procedures or the results.

The three-judge court was duly convened on May 10,

1977, to hear the plaintiffs 9S complaint and enjoined use

of the majority vote and run-off provisions.I The court

required the city to use the pre-existing requirement for

election by a plurality of votes case. Following this

decision, Frank Wilson, a black florist in Moultrie, qualified

for one of two council seats to be filled in the May 24, 1977,

election. He ran against four whites and due to splintering of

the white vote was elected by a plurality, beating his nearest

opponent, the incumbent, by sixty votes.2 There is little

doubt that had Wilson been forced into a run-off, the white

voters would have regrouped and he would have been soundly

defeated.

The Department of Justice later objected on June 26,

1977, to the majority vote change submitted by the city

because, "bloc voting along racial lines may exist" in Moultrie,

and the majority vote requirement "may have the effect of

abridging minority voting rights."
3

The 1971 election was doubtless instructive for the

white community in Moultrie. At the elections held the next

1. Cross v. Baxter, 604 F.2d 875, 878 n. 1 (Sth
Cir. 1979).

2. Ibid., Trial Transcript, p. 102, Plaintiffs'
Exhibit 4.

3. Letter to Hoyt H. Whelchel, Jr., from James
P. Turner, Acting Assistant Attorney General, June 26, 1977.
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year, three of the five council posts were scheduled to be-

filled, and the incumbents qualified for each of the posts,

Two, Four and Five. Two black candidates entered the race

for Posts Two and Four. A white man, Roscoe Cook, qualified

for Post Five, and later, shortly before the candidate dead-

line, a black, Cornelius Ponder, Jr., also qualified for Post

Five, leaving that seat to be contested by two whites and one

black. Cook subsequently withdrew, leaving black candidates

for each post opposed by a single white.I This configuration

ensured that no black would become elected by receiving less

than a majority of votes, as had Frank Wilsor, following the

invalidation of the majority vote requirement by the three-

judge courf.

As might be expected, all the black candidates in the

1978 elections were defeated, and by approximately the same

number of votes. John Green received 717 (28;), JoAnn Wilson

received 652 (261), and Cornelius Ponder, Jr., 716 (28%) of the

votes cast. At the time of the election, blacks were approx-
2

imately 24 per cent of registered voters in Moultrie.

The city council hxs traditionally been unresponsive

to the needs of the black community. One of the defendants,

Donnie Turner, said that prior tc the time he was elected to

the council in 1972, the "council was neglecting the black

I. Cross v. Baxter, Trial Record, Vol. I, p. 296;

Vol. III, p. 102; Plaintiffs' Exhibit 4.

2. Ibid., Plaintiffs' Exhibit IIA, B and C.
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community," particularly in paving, housing and other services.1

Discrimination and inequality based upon race have

characterized virtually-every aspect of public and private life

in Moultrie. Penal facilities were racially segregated until

the late-19601s;2 law enforcement was racially segregated--the

first black policeman was not hired until the mid-1960's, and

even then was not allowed to arrest whites;$ juries were racially

exclusive. Although blacks constitute 19 per cent of the

persons presumptively eligible to serve on juries, only 6 per

cent of those on the 1975 master petit jury list for the county

were black, and only 5 per cent of those of the 197S master

grand jury list were black;4 housing for blacks is typically

substandard'and segregated;S employment opportunities for blacks

are depressed. For example, when the present city manager

assumed his duties in January, 1972, there were no blacks

employed in the city hall and only one "in a building adjacent

to City Hall.";6 the majority of blacks presently employed by

I. Ibid., Trial Transcript, pp. 173-74.

2. Ibid. pp. 90, 107, 161; Wilson v. Kelley, 294
F.Supp. 1005 (N.GD 6 a. 1968), aff'd, 396 U.S. Z66 (1968).

3. Ibid., pp. 84-7.

4. Ibid., Plainti-fs' Exhibit 3.

5. Ibid., Trial Transcript, pp. S4-S, 124, 167-168, 212.

6. Ibid., pp. 200-201.
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-the council work as either garbage collectors or laborers;
1

clubs and churches remain for all practical purposes as rigidly

segregated now as they were a hundred years ago.2 Schools

were not desegregated until 1970, and then only after bitter,

local resistance.5 Blacks are substantially under-represented

on boards and commissions over which the city council has

exercised its appointment power. Even though numerous appoint-

ments have been made, and even though there are qualified blacks

in Moultrie to serve on the various city boards and commissions,

at the time the lawsuit was filed no black had ever been appointed

as Civil Defense Director, a' member of the Library Board, the

Zoning Board of Adjustment and Appeal, Pension Board, Merit

Board, Industrial Development Authority, Airport Authority,

4or Tax Assessor.

A major complaint of the black community, directly

related to poor services, has been the inability of blacks to

get elected to office. Black citizens asked the mayor and

1. Ibid., Plaintiffs' Exhibit SS.

2. Ibid., Trial Transcript, pp. 114, 147-48, 162,
172-73.

3. Ibid., Trial Record, pp. 172, 217; Harrington v.
Colquitt County Board of Education, 450 F.2d 1113 (5th Cir.
1971).

4. Ibid., Trial Record, pp. 141-144; Plaintiffs'-
Exhibit 54. -

#3-679 0 - 92 - 44 (pt.1)
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council in 1975 to adopt a single-member district plan for

elections to provide an opportunity for black political parti-

cipation. As John Cross explained it: "As the present at-

large system works in Moultrie, the white majority controls

the outcome of every single election. . .people get elected

who are naturally more responsive to the needs of whites than

they are to blacks."1  The city council, however, responded

that "the present system. . . had worked properly for the entire
2

history of the city" and declined to make any change.

The case was tried on the merits and the black

plaintiffs were denied all relief. The district court held on

October 26, 1977, there were no barriers to present registration

and the at-large system did not preclude "effective participation"

by blacks in politics: "the Constitution does not require that

elections must be somehow so arranged that black voters be

adsured that they can elect some candidate of their choice.'3

On appeal, the Fifth Circuit reversed. It held

there was "substantial evidence tending to show inequality of

access," that plaintiffs "have demonstrated a history of

pervasive discrimination and.-. . have carried their burden of

proving that past discrimination has present effects;" and, that

"Plaintiffs have demonstrated recent pervasive official un-

1. Ibid., Plaintiffs' Exhibit 22.

2. Ibid. -

3. Ibid., Sl~p Opinion, p. 18.
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responsiveness to minority needs."I- The case was sent back to

the district court.

A second hearing was held on January 25, 1980. A

major element of the city's case was the election of a black

- 2man, Wesley Ball,, to city council Post Three on May 22, 1979.

Ball was a 68-year-old retired former waiter at the Colquitt

Hotel in Moultrie. He had a seventh grade education, had never

run for office, nor had he ever been involved in any political

campaign. He ran against Wilson, the black incumbent, and

Cook, the white candidate who had withdrawn from the 1978

election.
3

According to Cook, "most businessmen around...

white businessmen" had supported Ball or Wilson because if

they were defeated by a white opponent, "the ward system would

be more effective to come in" and the city might lose its

lawsuit.4 "[Tihey wanted. . .a black post, and they didn't...

want me on there for that reason. . .said, let them two have

it out. . Ball and Wilson."
8

After Ball won the election, someone put a sign on

Cook's place of business: "got beat by a black man--business

1. Cross v. Baxter, 604 F.2d 875, 881, 883 (5th
Cir. 1979).

2. Cross v. Baxter (11), Trial Record, Vol. IV,
pp. 48-9.

3. Ibid., pp. 42, 56-8.

4. Ibid., p. 187.-

S. Ibid.
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for sale--leaving town." tall himself said that race has always

been critical in city politics. He testified that "the primary

thing" that had caused black candidates to lose in elections for

the City Council was race: "It's been on racial lines."
1'

In addition to evidence of "cuing" by whites to give

the appearance of racial fairness to city elections, the

plaintiffs showed that: the Lions Club continues officially

to participate in management of city elections; as recently as

the 1979 elections, black voters were turned away from the

polls by members of the Lions Club; city officials continue to

ignore §S of the Voting Rights Act of 196S--an uncleared literacy

test was implemented in 1979 for new poll workers (presumably

black) who Tesponded to a newspaper ad and volunteered to assist

the Lions Club in conducting city elections; and, the city

council voted in 1979 strictly along racial lines to retain

at-large elections without citing any non-racial reasons

supporting the majority's vote.
2

Tht continuing rigidity of racial attitudes is

revealed by the formation-in Moultrie in 1977 and 1978 of a

chapter of the Junior Chamber of Commerce. An ad appeared in

the Moultrie Observer in October, 1977, announcing a meeting to

1. Ibid., pp. 67-68.

2. Ibid., pp. 28-36, 39-41, 44, 66-7, 193-94,
202-04, 239.
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be held at a local motel to establish a Jaycee chapter. Frank

Wilson attended and was the only black. Those present decided

that a second meeting would be held at the same motel the-

following week and that each person should try to bring five

additional people to form the chapter membership. Wilson

recruited five blacks and returned to the motel at the appointed

time. There was no Jaycee meeting to be found. Three months

later another ad appeared in the newspaper announcing that a

Jaycee chapter had been formed in Moultrie. It has no black

members, according to Wilson: "Not asingle one." I

Following the rehearing, the district court ruled

.once again against the plaintiffs, concluding that the at-

large system in Moultrie was not discriminatory. The plaintiffs

appealed. The Fifth Circuit held that plaintiffs must prove

unresponsiveness in order to establish vote dilution, and

because the district court had found responsiveness by the

Moultrie City Council, a finding shielded frcmi appellate

review by the "clearly erroneous" rule, the plaintiffs were

absolutely foreclosed from obtaining any relief. 2 None of the

evidence of direct discrimination was discussed or even

mentioned. [t was simply deemed irrelevant.

The plaintiffs have requested the Fifth Circuit to

hear the case en banc with all of the active Judges reviewing

-the decision.

1. ibid., pp. 224-229.

2. Cross v. Baxter, 639 F.2d 1383 (5th Cir. 1981).
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DeKalb County, Georgia; DeKalb County League of Women Voters, Inc.
v. DeKalb County, Georgia, Roard of Registrations and Elections,
494 F.SupP. 668 (N.D.Ga. 1980)(three-judge court).

In January, 1980, the DeKalb County Board of Registra-

tions and Elections adopted a policythat it would no longer approve

community groups' requests to conduct voter registration drives.

At that time, black voter registration was significantly

depressed in comparison with white registration. Bi% of white

eligible voters were registered, but only 24% of black eligible

voters. For a number of years, the League of Women Voters and other

groups had routinely secured permission from the Board to conduct

drives; their members were deputized to conduct registration on

particular days; and, conducted the drives at shopping centers and

other convenient sites. The Board had, in fact, already approved

four dates that the League would be allowed to Londuct registration

drives during the 1980 election year at the time its registration

policy was rescinded.
1

When the Board adopted the policy terminating the use of

community groups to conduct voter registration, the League filed

suit alleging that the policy was a change that required pre-clear-

ance under the Voting Rights Act. The Board defended its action

on two grounds: first, that it did not use community groups to reg-

1. DeKalb County League of Women Voters, Inc. v.
DeKalb County, Georgia, 494 F.Supp. 668,673 (N.D.Ga.,1980).



685

sister voters on November 1, 1964, and therefore the present policy

was not a change from that being administered in 1964; and second,

the policy was not a change but a continuation of a policy by

which the Board approved or disapproved registration drive requests

based upon an evaluation of the need for such activity.

From an examination of the Board's minutes over the past

eight years, plaintiffs were able to demonstrate that decisions

were not made strictly on the basis of need. In addition, the

Board's actions had severe racial impact. The Board contended that

its permanent satellite registration sites were sufficient to con-

duct voter registration, but plaintiffs were able to show that

very few sites were located in areas of the county which had sub-

stantial minority population. That was at least one of the reasons

for the depressed level of black voter registration.

The District Court conducted a trial )n April 28 and

May 1, 1980, and rejected the Board's first defense, finding that

reverting to a policy of having no community registration drives

on the theory that this was not a change from Nwvember 1, 1964,

would subvert the intent of the statute: "It wauld tend to a

result tantamount to repeal of the Act." The court also found

that the Board's current policy was to approve no registration

1. Ibid., 494 F.Supp. at 677.
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drives regardless of perceived need. The court granted a prelim-

inary injunction enjoining the enforcement of the policy until

such time as pre-clearance was received.

The Board submitted the policy and the Attorney General

of the United States interposed an objection. The Attorney Gener-

al was "unable to conclude,. . .that disallowing neighborhood

voter registration drives does not have the purpose and will not

have the effect of denying or abridging the right to vote on ac-
1

count of race or color." Subsequently, the plaintiffs agreed to

a dissolution of the injunction premised on the Board's rescinding

its January, 1980 policy and pledging to comply with the Voting

Rights Act regarding community registration drives in the future.

1. Letter of September 11, 1980, Drew Days to Harry
E. Schmidt.
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Sumter Coumty, Georgia (Board of Education): Judson Edge et al.
v. Sumter County School District. et al., Civl No. 80-20-ANER
(M.D.Ga..

Black citizens of Sumter County sued the school board

on April 25, 1980 seeking to enforce an objection under §5

of the Voting Rights Act of 1965 to at-large elections. The

school board in Sumter County was traditionally appointed by

the grand jury, a practice that is still common in the State

of Georgia. Several years after a civil rights activist

successfully challenged juries in Sumter County on the basis

of exclusion of blacks, 1 and following the revision of the jury

lists, the method of selecting the school board was changed

in 1968 to an elective system. Pursuant to Georgia Laws 1968,

p. 206S, the Board of Education was composed of seven members

elected by majority vote for staggered four year terms from five

education districts, with two members being elected from one

district, one member elected from each of the four remaining

districts, and one member elected at-large. According to the

1970 census, three of the five education districts were majority

black. 2 The 1968 change was never pre-cleared under §5 of the

Voting Rights Act of 1965.

In 1972, then Governor of Georgia Jimmy Carter and a

number of other residents of Sumter County, sued the school

1. Allen v. State, 110 Ga.App. 56 (1964).

2. Carter v. Crenshaw, Civ. No. 768 (M.D.Ga. July 12,
1972).
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board, charging that the education districts created by the

1968 act were malapportioned on the basis of population. The

plaintiffs also contended that the 1968 act had never been

pre-cleared under §5 and that several school board members

had close ties with a private all-white school, creating a

conflict of interests with their public office holding. The

plaintiffs asked that the existing district system be scrapped

in favor of an all at-large plan.1

The obvious problem with the relief sought by the

plaintiffs was that no black in Sumter County's history has

ever been elected to countywide office at-large. Under the

existing district plan, blacks had an opportunity, assuming

high registration and voter turn out, of deciding or winning

elections in the three majority black districts. The exclusion

of blacks from the school board was one of the reasons schools

remained separate and unequal in Sumter County until 1970, when

they were desegregated pursuant to a federal court order, long

after segregation was declared unconstitutional by the Supreme Court in 1954.5

1. Ibid., Complaint.

2. Indeed, on April 7, 1980, a district court judge
ruled that at-large elections for the Sumter County Board of
Commissioners unconstitutionally diluted minority voting
strength. Wilkerson v. Ferguson, Civ. No. 77-30-AMER (M.D.Ga.).

3. United States v. Georgia, Civ. No. 12972 (N.D.Ga.
December 17, 1969)(ordering desegregation of Americus and Sumter
County schools).
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The district court ruled in the Carter suit on July 12,

1972, that the Board of Education districts were malapportioned

on the basis of population, but deferred to the legislature to

take corrective action. The Georgia General Assembly subsequently

enacted Georgia Laws 1973, p. 2127, by which the Board presently

consists of seven members elected at-large for staggered four

year terms. Candidates are required to designate and reside

in one of seven education districts for which they are offering;

elections are by majority vote.

The new act was submitted for pre-clearance under §5

on May 10, 1973, but the Attorney General objected to the use

of at-large elections because they "would result in the dilution

and minimization of the voting strength of black citizens." 1

The Board of Education, however, informed the Department of

Justice by letter of July 24, 1973, that up.n reflection, it

considered its submission "a useless and unlawful act," and

the objection of the Attorney General illegall, void and of

no effect" in that the at-large election system resulted from

a district court order arid was exempt from pre-clearance under
ISV 2

1. Letter from J. Stanley Pottinger, Assistant
Attorney General, to Henry L. Crisp, Board of Education
Attorney, July 13, 1973.

2. Letter from Henry L. Crisp, Board of Education
Attorney, to J. Stanley Pottinger, Assistant Attorney General,
July 24, 1973.
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The Department of Justice responded to the Board on

September 12, 1973, that the 1973 law with its at-large feature

was not exempt from §S coverage and in view of the outstanding

objection by the Attorney General was "inoperable.
11

Notwithstanding the objection of the Attorney General, the Board

has been and continues to be elected under the 1973 act at-large.

Since the filing of the complaint, the Department of

Justice was given permission on April 20, 1981, to intervene

as amicus curiae to enforce the Attorney General's §S

objection.2 The three-judge court has been designated to hear

the case, but no decision has yet been reached.

The §5 violation in this case is in the home county

of former president Jimmy Carter, symbol of the new, non-racist

South, fully committed to enforcing national laws that protect

minority rights. If an aggravated violation of voting

rights and the Voting Rights Act can occur there, there is

little cause for believing that violations do not occur

elsewhere. Indeed, they do.

1. Letter from J. Stanley Pottinger, Assistant Attorney
General, to Henry L. Crisp, Board of Education Attorney,
September 12, 1973.

2. Edge v. Sumter County School District, Civ. No.
80-20-AMER, April 20, 1981.
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Vernonburg, Georgia; &We s'Y.* FAIUi'ant, No, CV. 479-199
(S.D.Ga.

In the May, 1978 election f r the four commissioner

positions in the town of Vernonburg, Georgia, four residents ran

a write-in campaign and received more votes than the four incum-

bent candidates.

A critical local issue at the time involved city zoning

supported by the Incumbents, generated strong -- and adverse --
1

voter interest immediately prior to the elections, Election of-

ficials did not initially certify the results but after several

days declared the incumbents the winners because the four write-in

candidates had not filed notices that they would be write-in can-

didates twenty days prior to the election as required by Georgia
2

law. Certifying the incumbents as the winners also violated

Georgia law, because they were not the candidates who received

the highest number of votes. The appropriate action of the blec-
3

tion superintendent should have been to require a new election.

The four write-in candidates brought suit challenging

the constitutionality of the notice of write-in provision, and

also alleged violations of the Voting Rights Act, as well as a de-

l. Savannah Evening Press, April 12, 1978, p. 11.

2. Ga. Code Ann. S2-603, 34-1017.

3. In Georgia, where a person who is ineligible to hold
an office gets a majority of votes, the remedy is to invalidate the
election and not give the office to the qualified person having the
next highest number of votes. See Thompson v. Stone, 205 Ga. 243,
247, 53 S.E. 458 (1949).
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n ial of equal protection, because the superintendent of elections

chose to overlook defects in the declaration of candidacy forms

by the incumbents, but strictly enforced the failure of the plain-

tiffs to file their notices. The plaintiffs also charged that a

change in 1965 increasing the size of the city council had never

been pre-cleared under 55. The challenge to the constitutionality

of the state statute was based primarily on its disqualification

of an election winner while serving no useful state interest.

On May 19, 1980, the court sustained the statute, find-
1

ing it had a rational basis , serving to protect the electoral

process from last minute distortions and insuring that issues will

be aired prior to the eleCtion. The city resubmitted to the 'At-

torney General on September 4, 1979, the change involving an

increase in the size of the council and no objection was interposed.

1. James v. Falligant, No. C.V. 479-199 (S.D.Ga. 1980).
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Albany, Georgia: Kane v. Fortson, 369 F.Supp. 1342 (N.D.Ga. 1973),
(three-judge court).

Georgia, consistent with the traditional Southern

philosophy of placing restrictions on the franchise, followed the

common law and enacted a statute that a married women could not

establish a domicile for voting purposes different from that of

her husband.1 Patricia Kane, a former resident o New Jersey,

moved from New Jersey in 1961. She tried to register to vote

when she moved to Albany, Georgia, but was turned away because her

husband, a Marine Corps officer assigned to Albany, retained his,

legal residence in New Jersey.

Ms. Cain then filed suit in federal district court

contending that the Georgia law discriminated on the basis of

sex and deprived her of the right to vote. The court agreed,

granting a temporary restraining order permitting married women

to vote in the 1973 elections who would otherwise be barred by

the challenged statute. Thereafter, a three-judge court was

convened (required at that time to hear the challenge to a state-

wide statute), and pursuant to stipulation of the parties entered

a final order declaring the Georgia law unconstitutional to the

extent that it denied married women independent domicile for

purposes of registering to vote. Tje Georgia Code "in so far

as it establishes an irrebitable presumption that the domicile

and residence of a married woman is that of her husband, and

1. Georgia Code §34-632(g).
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thereby prevents her from registering to vote in Georgia,

violates the nineteenth amendment of the Constitution of the

United States."
2

2. 369 F.Supp. at 1343.
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Burke County, Georgia; Lodge v. Buxton, 639 F.Zd 1358 (5th Cir.
1981).

Burke County is the second largest of Georgia's 159

counties. Its population is in excess of 10,000 people, a slight

majority of whom are black. However, no black, to this day, has

ever been elected to the five-member county commission.

This lawsuit was filed in April, 1976, by Herman Lodge,

a physical therapist at the nearby Veterans Administration

Hospital in Augusta, and other black residents of the county,

alleging that the system of at-large elections for commission

violated their rights under the Constitution and under the Voting

Rights Act of 1965. After a lengthy trial, the District Court

concluded that the at-large system had been maintained for the

purpose of limiting black participation in the electoral process.

A reapportionment plan was required, dividing the county into

five single-member commissioner districts.1 The county appealed

and the Fifth Circuit affirmed.2

The District Court found the following facts showing

unresponsiveness of the county government to the needs of the

black community, all of which were approved by the Court of Appeals:

1. Two of the districts contained a majority of blacks
of voting age. The other three contained a majority of whites
of voting age.

2. Lodge v. Buxton, 639 F.2d 1358, 1361 n. 4 (5th Cir.
1981). The county subsequently appealed to the Supreme Court
49 U.S.L.W. 395S (May 12, 1981), and the implementation of the
new apportionment plan has been stayed.

83-679 0 - 82 - 45 (pt.1)
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(1) Allowing some blacks to continue to be

educated in largely segregated and clearly

Inferior schools;

(2) Failing to hire more than a token number

of blacks for county jobs, and paying

those blacks hired lower salaries than

their white counterparts;

(3) Appointing extremely few blacks to the

numerous boards and committees that over-

see the execution of the county government,

particularly those groups such as the commit-

tee overseeing the Department of Family & Chil-

dren's Services, whose function is to monitor

agencies of the county government that work

primarily with blacks;

(4) Failing to appoint any blacks to the judge se-

lection committee, with respect to the appoint-

ment of a judge for Burke County Small Claims

Court, despite the fact that most of the defend-

ants in that court are black;

(5) Making road paving decisions in a manner so as to

ignore the legitimate interest of the county's

black residents. As to this finding, the Court

of Appeals commented: "Our review of the evidence

in this case leads us to the conclusion that these
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patent-examples of discriminatory treatment

by Burke's County Commission typify the treat-

ment received by Blacks in Burke County in every

interaction they have with the White controlled
1

bureaucracy.";

(6) Forcing black residents to take legal action to pro-

tect their rights to integrated schools and grand

juries and to register to vote without interference;

and

(7) Participating in the formation of and in fact

contributing public funds to the operation of, a

private school established to circumvent the re-

quirement of integration.

Viewing the evidence of lack of responsiveness as a

whole, the Court of Appeals concluded that the county commissioners

"have demonstrated such insensitivity to the legitmate rights of

the county's black residents that it can only be explained as a

conscious and willful effort on their part to maintain the invid-

ious vestiges of discrimination. To find otherwise would be to
2

fly in the face of overwhelming and shocking evidence."

The Court of Appeals also concluded that previous acts

1. Ibid, 639 F.2d, at 1377 n. 37.

2. Ibid, 639 F.2d at 1377
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of official discrimination had a significant negative impact on

the opportunity of blacks in Burke County to participate in the

electorate. Prior to the Voting Rights Act of 1965, black suf-

frage was "virtually non-existent. 1  At the present, it is only

approximately 381 of those eligible.2 Evidence of past and present

"bloc voting was clear and overwhelming." 3 Inadequate and un-

equal educational opportunities, both in the past and present, as

the result of official discriminatory acts, precluded equal par-

ticipation of blacks in politics. Moreover, discrimination by

the Democratic party in the county primary system deterred blacks

from participation in the electorate. At the present time, only

one of the 24 members of the Burke County Democratic Executive

Commitee is black. Upon the evidence, the court "concluded that

the effect of historical discrimination was to restrict the oppor-

tunity of blacks to participate in the electoral process in the

present.,4

An additional factor showing discrimination in the use

of at-large elections was the depressed socio-economic status of

blacks: "Such depression has a direct negative impact on the

opportunity for blacks to effectively participate in the elector-

al process." s Blacks were found to have a. lack of access to the

1. Ibid.

2. Ibid.

3. Ibid., at 1378.

4. Ibid.

S. Ibid., at 1379.
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political process because of their inability to participate in the

operation of the local Democratic Party; the county commissioners'

failure to appoint blacks to local governmental committees; and

"the social reality that personuto-person relations, necessary to

effective campaigning in a rural county, was virtually impossible

on an interracial basis because of the deep-rooted discrimination
I

by Whites against Blacks." The court also found that other fac-

tors enhanced the dilution effect of the at-large voting, including

the large size of the county, the presence of a majority vote re-

quirement, the use of a numbered post system, and the absence of

a residency requirement.

Upon all the evidence, the Court of Appeals concluded

that the electoral system was maintained for invidious purposes.

The picture that plaintiffs paint is all too clear.
The vestiges of racism encompass the totality of
life in Burke County. The discriminatory acts of
public officiAls enjoy a symbiotic relationship
with those of the private sector. The situation is
not susceptible to an isolated remedy.(46) While the
Court is aware of its inability to alter private
conduct, we are equally aware of our duty to prevent
public officials from manipulating that conduct with-
in the context of public elections for constitutional-
ly proscribed purposes.

(46) The problems of Blacks in Burke County should
not be viewed in a vaccuum. The present treatment of
Blacks in the South is directly traceable to their

1. Ibid.
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Historical position as slaves.I

Burke County, as this report tends to demonstrate,

is not unique. It is fairly typical, in fact, of Southern

counties in which local officials stoutly resist the notion .

that race is still a problem or a significant factor in the

life of the community. For example, in 1971, the City of

Waynesboro, the county seat of Burke County, attempted to

implement a change from plurality to majority vote for

election of the mayor and city council. The Attorney General

blocked the change,2 and the city attorney asked for recon-

sideration. "I believe that you will find," he wrote to the

Department of Justice on January 14, 1972, "that the White

and Negro relations in Waynesboro are not strained and that you

will find a degree of harmony among the races." 3 These repre-

sentations can scarcely be credited in light of the finding

in 1981 of the Court of Appeals in Lodge v. Buxton, supra,

that "Itihe vestiges of racism encompass the totality of life

in Burke County."4

1. Ibid., at 1381 and n. 46.

2. Letter from David L. Norman,'Assistant Attorney
General, to Jerry Aaniel, City Attorney, January 7, 1972.

3. Letter from Jerry M. Daniel, City Attorney, to

David L. Norman, Assistant Attorney General, January 14, 1972.

4. 639 F.2d at 1381.
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Yoting Harris, Georgia: Pinney v. LeTourneau, ___F.Supp._
(N.D.Ga. Oct. 31, 1980), Civ. No. C8-bOG.

Prior to the August, 1980 primary elections in Towns

County, over one hundred long time residents filed a voting

challenge against 104 registered voters, all of whom were

-students at Young Harris College. The sole evidence alleged

of non-eligibility was their student status.

The Board of Registrars scheduled hearings on the

challenges, whereupon the plaintiffs filed suit in federal

court that the board was applying an unconstitutional presumption

of non-residency as to students in derogation of the right to

vote.

The evidence at the federal trial showed that while

the registrars made some effort to determine residency by

checking car registrations, etc., this was aot done until after

the board had decided to go forward with hearings on the

challenges. State law requied that in order to schedule hearings

the board was required to find probable cause that the person

challenged was not a resident. The probable cause in this case

this was based solely on student status.

The district court entered a preliminary injunction on

October 31, 1980 permitting all the students to vote in the

1980 general election:

As the passage of the twenty-sixth amendment
makes clear, the college age population is
expected to participate actively in the govern-
ment of this country through the exercise of
their right to vote. If by an uneven
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application of electoral requirements
this right is denied them in the formative
stages of their growth as responsible
citizens, then everyone will suffer as
a result.

The case was concluded after the board of registrars

restored the students' names to the official voter registration

list and agreed not to proceed with any challenges based solely

on student status.
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Thomaston, Georgia: Searcy v. Hightower, Civ. No. 79-67-MAC.
(M.D.Ga., June 27, 1980).

The facts in this case are unique and complex, but

they are an example of the varied ways in which blacks have been

excluded from public life and office-holding in the south.

The City of Thomaston, Georgia, contains 10,024

people, of whom 1,963 are black. As of May, 1979, however, no

black had ever served as a member of the City Board of Education.

That was a consequence of its peculiar member selection system.

In 1915, the Georgia General Assembly created the

Board of Education of Thomaston to operate a public school system

for the city.1 The legislation was approved in a subsequent

referendum held in 1918. The 1915 statute essentially absorbed

the then existing R. E. Lee Institute, a private academy whose

charter required segregation, into the public system and made

R. E. Lee Institute's seven member, all-white board of trustees

the Board of Education with the powers of self-perpetuation. One

new member was elected each year by the incumbents to a seven

year term.

The R. E. Lee Institute to which the 1915 statute

made reference had been incorporated nine years earlier under

state law. The Institute's purpose, according to its charter,

was the operation of a private, racially segregated school,"for

1. Ga. Laws 1915, p. 848.
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white pupils and patrons."
1

A separate school system "for colored youths in the

City of Thomaston" was established known as the Thomaston Starr

School. 2 As might be expected, the Thomaston Starr School was

never the equal of the R. E. Lee Institute. For example, the

Starr School frequently opened later than the white school and

frequently closed earlier. A 1939 resolution of the Board of

Education "unanimously decided to close the Negro schools on

April 7, 1939, for the year due to the shortage of funds being

supplied by the state." 3 The following year, the Board of

Education was advrsed "to close the Negro school at the end of

this month which would give them seven months school this year." 4

Ten years after the decision in Brown v. Board of

Education,5 the Superintendent "strongly" stressed the need for

keeping the black schools in a state of repair because of "the

present situation In Georgia.'6 There was considerable opposi-

tion to desegregation of schools. In 1956, for example, the

Superintendent ceased deducting National Education Association

dues from teachers' checks, "since the NEA has taken a stand

against segregation." 
7

1. Charter of R. E. Lee Institute, 1906.

2. Charter of Thomaston Starr School, 1915.

3. Searcy v. Hightower, Civ. No. 79-67-MAC. (M.D. Ga.)
Plaintiffs' Exhibit L-21.

4. Ibid., Plaintiffs' Exhibit L-22.

S. 347 U.S. 483 (1954).

6. Searcy, supra, Plaintiffs' Exhibit L-30.

7. Ibid., Plaintiffs' Exhibit L-14.
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In 1965, the Board adopted a freedom of choice plan

for desegregation. The freedom of choice plan was objected to

by the Department of Health, Education & Welfare, and the public

schools were not desegregated until September, 1970.1 The charter

of the R. E. Lee Institute restricting It to a school "for white

pupils and patrons" was, howevever, not deleted until 1974.2

Because of the self-perpetuation method of choosing

school board members, certain local white families in Thomaston

have :dominated membership of the Board. The Hightower family,

has placed six of its members on the Board; the Adams family

five; and the Hinson, Varner and Thurston families have each

placed two of their members on the Board.
3

This suit was filed on May 23, 1979, by black

residents of Thomaston who charged that board member selection

procedures were dsicriminatory. Several months later the Board

elected one of the plaintiffs, Rev. Willis Williams, to its

membership. Prior to Williams' selection, blacks had asked the

Board to allow members of their race to serve, but no action was

ever taken.

The District Court ruled against the plaintiffs on

June 27, 1980, holding that the method of selection was not

inherently unconstitutional, and that plaintiffs had failed to

1. Ibid., Plaintiffs' Exhibits L-48 - 54.

2. Amendments to Charter of R. E. Lee Institute, 1974.

3. Searcy, supra, Plaintiffs' Exhibits D and 0.
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prove that the self-perpetuating method of electing members was

conceived or operated as a purposeful device to further racial

discrimination. The case has been appealed.
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Waynesboro, Georgia: Sullivan v. DeLoach, Civ. No. 76-238
(S.D.Ga. Sept. 11, 1977).

Waynesboro is the county seat of Burke County,

Georgia. Its population is 5,530, of which 51.61 are black.

Blacks, however, constitute both a minority of registered

voters as well as a minority of those eligible to be registered

voters. As in Burke County, there has been a long history of

past and continuing discrimination based upon race in Waynesboro.
1

No black has ever served as mayor, and prior to the filing of this

lawsuit, only one black, J.C. Griggs, ever served on the council.

He was elected--unopposed--in December, 1975.2

Prior to November 1, 1964, Waynesboro elected its

mayor and council by plurality vote. In 1971, however, the

city attempted to implement a majority vote requirement for

election of the mayor and council.3 The lav was submitted to

the Attorney General who interposed an objection on January 7,

1972 for the reason that he could not conclude "that the

provision. . . does not have the purpose or effect of abridging

the right to vote on account of race." 4 Also in 1971, the city

1. See, eg, , the findings in Lodge v. Buxton, 639
F.2d 1358 (5F-CiiFI981).

2. Sullivan v. DeLoach, Civ. No. 76-238 (S.D.Ga.),
Complaint, p. 3.

3. Ga. Laws 1971, p. 3328.

4. Letter from David L. Norman, Assistant Attorney
General, to Jerry Daniel, City Attorney, January 7, 1972.
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changed from a ward system to at-large elections for

councilmen. The Department of Justice inexplicably pre-

cleared the at-large feature.

Notwithstanding the objection by the Attorney General

to the use of a majority vote, the mayor and council from 1972

until the filing of this lawsuit in 1976, held elections

under the majority vote requirement of the uncleared 1971 law. 1

The complaint alleged that at-large elections in

Waynesboro were racially discriminatory, and that the majority

vote requirement was being implemented in violation of 95 of

the Voting Rights Act of 1965. Prior to trial, the defendants

agreed not to use the objectional majority vote requirement in

any future elections, and consented to entry of an order reap-

portioning tha mayor and six-member council.

The district court entered an order on September 22,

1977, that Waynesboro's method of elections "denies plaintiffs

and their class equal access to the political system, in

derogation of their rights under the Thirtecnth, Fourteenth,

and Fifteenth Amendments. . .and. . .42 U.S.C. H1971 and 1973."'

Under the new plan ordered by the Court, the city was divided

into three wards, with two councilmen elected from each ward.

1. Sullivan %-. DeLoach, supra, Complaint, p. 4.

2. Ibid., Slip Opinion, p. 2.
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The mayor continued to be elected at-large.

The conclusion that Waynesboro's at-large system

violated, among other things, the Thirteenth Amendment, was

echoed later in the affirmance by the Court of Appeals of the

district court's findings that the unconstitutional effects

of Burke County's at-large system "is directly traceable to

their [blacks] historical position as slaves."
1

1. Lodge v. Buxton, supra, 639 F.2d at 1381, n. 46,
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South Carolina Disfranchising Law: Allen v. Ellisor, Civ. No.
, D.S.C., June 13, 1979, rev. and remanded, F.2d

TIM).

One of the provisions adopted at the South Carolina

Disfranchising Convention of 1895 was a law disqualifying persons

from voting upon conviction of certain offenses. Every student

of South Carolina history knows that the purpose--the only

purpose--of the Convention was to disfranchise blacks formally.

While the Lajor methods of disfranchisement were the literacy

and understanding test, the poll tax, and (soon) the white

primary, every other portion of the suffrage article also

contributed to the task of disfranchising blacks. As David D.

Wallace, South Carolina's leading historian (and who was at the

Convention) wrote, "wherever there was considered need for

protection against the negro socially or politically there was

inserted a clause going as far as it was thought could pass

muster with the United States Supreme Court under the Fourteenth

and Fifteenth AmendmenLs." Wallace, The Constitution of 1895,

35-36 (1927). One such "clause" was the disfranchising statute.

The law adopted provided:

The following persons are disqualified from
being registered or voting:

First, Persons convicted of burglary, arson,
obtaining goods or money under false pretenses,



perjury, forgery, robbery, bribery, adultery,
bigamy, wife-beating, house-breaking, re-
ceiving stolen goods, breach of trust with
fraudulent intent, fornication, sodomy, incest,
assault with intent to ravish, miscegenation,
larceny, or crimes against the election laws:
Provided, That the pardon of the Governor shall
remove such disqualification.

Second, Persons who are idiots, insane, paupers
supported at the public expense, and persons
confined in any public prison.

In 1967 rape and murder were added as disqualifying

crimes by the General Assembly, and in 1974 miscegenation was

deleted. The other provisions of the statute, however, remained

unchanged.

Leading historians have had this to say about the

choice of specific crimes as disqualifying:

It is not difficult to perceive how these
elaborate regulations were designed to
discriminate against the Negro. Among the
disqualifying crimes were those to which he
was especially prone: thievery, adultery,
arson, wife-beating, housebreaking, and
attempted rape. Such crimes as murder and
fighting, to which the white man was as
disposed as the Negro, were significantly
omitted from the list.
Francis B. Simpkins, Pitchfork Ben Tillman,
297 (1944).

Additional measures against the Negro vote
were provided by a list of disfranchising
crimes, including those supposed by the
whites to be most frequently committed by
Negroes and also those of the most heinous
nature.
George B. rindall, South Carolina Negroes
1877-1900, 82 (1966).

A third requirement is that the voters
shall never have been convicted of certain
crimes involving moral baseness and common
among negroesl but the black squint of this
should not be over emphasized.
David D. Wallace, Constitution of 1895, 35
(1927).

83-679 0 - 82 - 46 (pt.1)
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But one need not rely on historians for verifica-

tion. It is known that South Carolina's suffrage article was

based on Mississippi's,1 and when we turn to Mississippi we need look

to no less an authority than the Mississippi Supreme Court,

in the famous case of Ratliff v. Beal, 74 Miss. 247, 20 So.

865 (1896). In that case, the Mississippi Supreme Court

held that the poll tax could not be collected by levying on

certain property because it had never been intended by the

1890 Constitutional Convention that the poll tax should be

enforced. Rather, its purpose was to disfranchise blacks

along with other provisions in the suffrage article. The

court went into great detail about the Convention, and this

is what it had to say:

Within the field of permissible action under
the limitations imposed by the federal
constitution the convention swept the circle
of expedients to obstruct the exercise of the
franchise by the negro race. By reason of its
previous condition of servitude and dependence,
this race had acquired or accentuated certain
peculiarities of habit, of temperanent, and of
character, which clearly distinguished it as a
race from that of the whites--a patient, docil
people, but careless, landless, and migratory

1. See Attorney General's Opinion No. 1912, October
1, 1965. The list of disfranchising crimes is almost verbatim
in the Mississippi Constitution of 1890 and the South Carolina
Constitution of 1895.
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within narrow limits, without forethought, and
its crimi-al members given rather to furtive
offenses than to the robust crimes of the
whites. Restrained by the federal constitution
from discriminating against the negro race, the
convention discriminated against its character-
istics and the offenses to which its weaker
members were prone. A voter who should move out
of his election precinct, though only to an
adjoining farm, was declared ineligible until his
new residence should have continued for a year.
Payment of taxes for two years at or before a
date fixed many months anterior to an election
is another requirement, and one well calculated
to disqualify the careless. Burglary, theft,
arson, and obtaining money under false pretenses
were declared to be disqualifications, while
robbery and murder and other crimes in which
violence was the principal ingredient were not.

The South Carolina statute was first attacked

in 1975 by Gary Allen, a black car dealer in Aiken. Allen had

been convicted of the crime of forgery in the state court and

was struck from the voting rolls for having committed a dis-

qualifying offense.

In his law suit, Allen challenged the disfranchising

statute on the grounds that it was an unconstitutional crazy

quilt; discriminated on the basis of race; and, violated the

Act of June -25, 1868, 15 Stat. 73, readmitting South Carolina

int6 the Union. The 1868 act provided:

that the constitutions of neither of said
states shall ever be so amended or changed
as to deprive any citizens or class of citizens
of the United States of the right to vote in
said state, who are entitled to vote by the
constitution thereof herein organized, or except
as a punishment for such crimes as are now
felonies at common law..

The district court on June 13, 1979, ruled on the

first of Allen's contentions, holding that "South Carolina's list
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of disfranchising crimes is so discriminatorily selected that it

is unconstitutional as a denial of equal protection." The court

highlighted a few of the law's most obvious irrationalities:

A simple glance at the crimes that are listed
in S7-5-120 (Proviso)(b) and those that are
not, reveals what a kaleidoscope quilt is
portrayed. For one thing, the law discriminates
among persons convicted of crimes of the same
magnitude. Beating one's wife 8 disfranchises;
beating a stranger, or a son or daughter, does
not. Breaking into a house disfranchises; breaking
into a car does not. Robbing a person disfran-
chises; kidnapping him does not. The capricious-
ness which flows from the statute is patent ...

8. Of course, one must take into consideration
the traditional regard for the feminine,
preserved and heralded by generation of
courteous conduct. Beating one's wife is/was
serious in South Carolina, and long before
woman's lib came to haunt state legislatures.

The inequality of S7-5-120 (Proviso)(b) is not
limited to the way in which it picks and chooses
among crimes of the same magnitude. Inequity
also results from the statute's inclusion of
much lesser offenses as fornication and wife
beating, while excluding serious crimes like
manslaughter, kidnapping, and all manner of
conspiracies. The man who beats his wife is
disfranchised; the man who kills his wife in
sudden heat and passion is not. The person who
kidnaps another can vote, while the person who has
consensual sex with another is to be disfranchised.
As to persons convicted of such crimes the statute
is particularly irrational and invidious."
J.A. 36-37.

10. But wife beating is neither a common law nor
a statutory offense in South Carolina.
One convicted of assault and battery where
the victim is his wife, however, is subject
to disfranchisement under S7-5-120 (Proviso)
(b).
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The district court measured the disfranchisement

provision both by the "compelling interest* test (which it held

was probably the correct test) and by the less stringent

"rational basis" test, but found that the State could not

produce any justification meeting either test. Indeed, the

disqualifying scheme makes no sense at all--unless one understands

its purpose, i.e., to disfranchise blacks.

The state appealed the district court's order, and

the case was argued before a panel of the Fourth Circuit Court

of Appeals. Prior to issuance of an opinion, however, the case

was put en banc to be heard by all the judges of the court in

regular active service. The en banc court reversed and remanded

on January 6, 1981. It held that the statute was not facially

unconstitutional because S2 of the Fourteenth Amendment give the

state unreviewable power to disqualify persons convicted of

crime. It sent the case back to the district court, however, to

determine whether the statute was enacted to discriminate

against blacks.

Several days later, however, the Governor of South

Carolina signed into law an act amending the statute which had

been enacted by the legislature following the district court's

opinion. The new law, which is conceded to be constitutional,

disfranchises only those convicted of a felony carrying a penalty

of five years or more, and only during the time of service of

sentence. Although further proceedings were contemplated by the

Court of Appeals, the governor's action makes the case now moot.
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Allen has accordingly filed a petition for writ of certiorari

with the Suprese Court asking that the unreviLwed opinion of

the Court of Appeals be withdrawn and the complaint dismissed

as moot so that it will have no precedential value.
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South Carolina: Bly v. McLeod, Civ. No. 72-988 (D.S.C.).

In 1972, South Carolina law provided for absentee

balloting by any qualified elector "who will be physically

unable to present himself at his precinct on election day."

Several professors on the faculty of the University of South

Carolina planned to attend a professional meeting in New York

on the day of the 1972 Democratic primary, and consequently sought

absentee ballots. They were denied ballots by party officials

because of an opinion of the Attorney General of South Carolina

that the phrase "physically unable" was limited to "health

reasons." 2 The aggrieved teachers subsequently brought a

federal action, charging that they were being unconstitutionally

denied theif right to vote. They asked the Court to require the

issuance of absentee ballots for the primary election.

The District Court held a hearing on the plaintiffs'

motion for a temporary restraining order and enjoined the party

officials from denying the absentee ballots.3 Subsequently,

the teachers were allowed to vote absentee in other state elec-

tions without further order of the Court when their employment

required them to be temporarily out of the state on election day,

even though there was no allegation of disability based on health.

In the meantime, the Attorney General of South

Carolina sought a declaratory judgment from the State Supreme

1. S.C. Code, §23-449.41.

2. Bly v. McLeod, Civ. No. 72-988 (D.S.C.), Trans-
cript of Hearing, August 24, 1972, p. 9.

3. Ibid.
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Court authoritatively constructing the absentee ballot statute.

The State Court concluded that the phrase "physically unable"

indeed was limited to health reasons.

Although the State Court did not consider the

federal Constitutional issues, the District Court nonetheless

dismissed the complaint. The plaintiffs appealed and the

Court vacated and remanded for further consideration of the

Constitutional issues.
2

Following the action of the Court of Appeals, a

three-judge court was convened, but before it could hear the

Complaint on the merits, the state legislature amended state

voting laws, allowing persons who would be out of their counties

of residence on election day because of their employment to

vote absentee. This action of the legislature, granting the

plaintiffs the relief they sought as a matter of state law,

mooted their Federal lawsuit.
4

1. State v. Ellisor, 259 S.C. 364 C1972).

2. Bly v. McLeod, 605 F.2d 134, 136 (4th Cir. 1979).

3. S.C.Code, 507-15-310 and 320.

4. The grant of subsequent request for attorneys'
fees by the district court was reversed on appeal. Bly v.
McLeod, 605 F.2d 134 (4th Cir. 1979).
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State of South Carolina: McClain v. Finney, Civ. No. 71-1259
(D.S.C.,November 13, 1974).

The complaint was filed on December 22, 1971, by six

college students attending various schools in Columbia, S.C., each

of whom was denied registration by the Board of Registration of

Richland County on the grounds that they were not residents ot the

county. The plaintiffs contended that the registrars were apply-

ing a rpesumption against residency in favor of students in viola-

tion of their right to vote.

While the suit was pending, an unrelated action was

filed on behalf of students at Furman University in Greenville

County, containing allegations basically identical to those in

McClain v. Finney.l Both cases were assigned to the same judge,

who heard the Furman complaint first. He hele that the Furman

students were not in fact residents and were thus not qualified

to register and vote or contest registration Frocedures.

The decision was summarily affirmed the following

year by the Court of Appeals. 2 Because of the adverse ruling in

the Furman case, and because the plaintiffs had established

residence elsewhere, the case was dismissed without prejudice

on November 13, 1974.3

1. Dyer v. Huff, 382 F.Supp. 1315 (D.S.C. 1973).

2. Ibid., 506 F.2d 1397 (5th Cir. 1974).

3. McClain v. Finney, Civ. No. 71-1259 (D.S.C. 1974).
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Columbia, South Carolina: Washington v. Finley, Civ. No.
77-1791, (D.S.C. March 4, 1980).

Columbia is the capital city of South Carolina and

35% of its population is black. Yet no black, within living

memory, has ever been elected mayor or to the four-member city

council. 1

Columbia's at-large system of elections was adopted

in 1910, at a time when blacks were excluded from the electorate.

It would be a mistake, however, to assume that race did not

play a critical role in the decision about what kind of

government Columbia was to have.

The father of at-large voting in Columbia was John J.

NcMahan, a member of the local bar and one of Richland County's

senators in the South Carolina legislature.2 McMahan had also

been a member of the delegation from Richland County to the

South Carolina Disfranchising Convention of 1895. The role he

played in the Convention and his subsequent drafting of Columbia's

election law make clear that his purpose, in. part, was to

further the exclusion of blacks from the city electorate.

There can be no dispute about the purpose of the 1895

Convention. It was to disfranchise blacks. A leading South

1. Washington v. Finlay, Civ. No. 77-1791 (D.S.C.
March 24, 1980), Slip Opinion, pp. 3-4.

2. "Business Men Are on Record; Endorse the McMahan
Bill," The State, January 25, 1910; Christie Benet, "A Campaign
for a Commission Form of Government," The American City, 1910,
pp. 276-78.
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Carolina historian, D.D. Wallace, wrote in 1896 that "[the

motive for calling the Convention was to effect such a revision

of the suffrage laws as would make any appeal to the negro or

any chance of negro domination an impossibility. The interest

of South Carolinians centered on this."
1!

It is not necessary to quote contemporary historians,

however, to divine the racial purpose of the Convention. B.R.

("Pitchfork Ben") Tillman, then a United States Senator and

the moving force behind the Convention, announced to the

assembled delegates their purpose: "[The only thing we can do

as patriots and as statesmen is to take from (the "ignorant

blacks"] every ballot that we can under the laws of our

national government."
2

The basic suffrage qualifications enacted were

residence in the state for two years, in the county for one,

and in the election district for four months; payment of a

one dollar poll tax six months before the day of elections; and

registration. To register, the voter had to be able to read and

write any section of the constitution or prove that he owned or

paid taxes on property in the state worth at least $300. For

1. "The South Carolina Convention of 1895," Sewanee
Review, IV, p. 354, '4ay, 1896.

2. South Carolina v. Katzenbach, 383 U.S. 301, 310
.9 (1966), and Journal of the Constitutional Convention

)f the State of South Carolina, 464,469, 471 (1895).
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those who could not meet the literacy test by reading, there was

an understanding test where the constitution was read by a

registration officer. As D.D. Wallace observed, suchuh is

the South Carolina suffrage law, under which it is hoped to

put negro control of the State beyond possibility and still

preserve the suffrage for the illiterate whites of the present

generation."
1

Although the provisions adopted by the Convention

were crippling as far as blacks were concerned, John J. McMahan

was a vigorous proponent of even more restrictive limitations

on the franchise. On the eighth day of the Convention, September

18, 1895, McMahan offered a resolution styled "An Ordinance to

Prescribe'Who Shall Be Voters." 2 Under the ordinance, the

franchise was limited to persons who owned either a hundred

acres or more of county land or a town lot or lots with a value

of $500. Other persons who did not meet the land ownership

qualifications could be designated subsequently by the state

legislature as electors if they "are worthy of the ballot and

will use it for the advancement of the civilization of the

state."'3 McMahan's proposal, described by one historian as

1. Sewanee Review, IV, p. 355.

2. Journal of the South Carolina Constitutional
Convention, 252-53 (1895).

3. Ibid.
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"[eIxpressing a philosphy seldom heard in America since the

1820's,"l was not adopted, although its ownership of property

feature as a condition for registration was incorporated Into

the Convention's final suffrage provisions.

On the ninth day of the Convention, September 19, 1895,

McMahan introduced a Memorial entitled "Governmental Corporation

Debt and the Tendency of Municipal Corporations towards Unlawful

Expenditures of Public Funds and Extravagance."'2 The Memorial

proposed that the Convention by constitutional means restrict

municipal corporations from taxing and creating debt. It

singled out the mayor and aldermen of the City of Columbia, at

that time elected from districts or wards, as a "forcible

argument in favor of the necessity of limiting corporate powers."1
3

More specifically, the indebtedness incurred in the construction

of the Columbia opera house was a beacon "warning statesmen of

the danger of committing to the uncertain tide of unrestricted

suffrage, or worse still, to the possible aldermanic action of

the municipal ballot box," the issue of the power to incur

corporate debt.4  (Emphasis supplied.) It is apparent that for

1. J. Morgan Kousser, The Shaping of Southern
Politics, Yale University Press, 1974, p. 151.

2. Journal of the Constitutional Convention of the
State of South Carolina, 161 (1895).

3. Ibid., 163.

4. Ibid.
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McMahan, "good government" was directly tied to restricted

suffrage, which meant utilizing at-large voting and continuing

the exclusion of blacks from elections.

The McMahan bill enacted in 1910 incorporated all the

racially discriminatory provisions limiting the suffrage in

general elections adopted by the Disfranchising Convention of

1895, and applied them for the first time to the primary.
1

No person could vote in the city primary unless he was a

registered elector. In addition, would-be voters had to

furnish receipts showing payment of all city, county, and state

taxes. Only then were special tickets issued allowing persons

to vote. Poll taxes were notorious as a device to thwart black

registration, and some people criticized the McMahan bill for

the reason that it "would deprive many citizens of their voting

privileges."'2 But limitation of the franchise was one of the

very things to be accomplished by the McMahan bill. The State

newspaper, in fact, using the code words of the day, supported

the bill precisely for the reason that "(t]he elections will be

safeguarded."'3 The McMahan bill was adopted overwhelmingly in

an all white citywide referendum.
4

1. Benet, pp. 277-78.

2. Benet, p. 277.

3. "Fight Ahead for Columbia," The State, January 25,
1910.

4. "Commission Form Endorsed at Polls," The State,
April 3, 1910.
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McMahan accomplished precisely what he set out to do

in 1910--to perpetuate the exclusion of blacks from the

electorate, consolidate local rule in the hands of a white,

business and professional elite, and bring to an end broad

based, participatory government for the City of Columbia.

Blacks have run for office on many occasions since enactment

of the Voting Rights Act of 1965, but none has ever been

elected.

fhe complaint was filed in this case by black citizens

of Columbia on September 6, 1977, who charged that the at-large

method of elections diluted their voting strength. Part of

their proof was evidence of Columbia's past and continuing

racial history, with de jure and de facto discrimination extending

to virtually all areas of life.

Blacks did not register and vote in significant numbers

in Columbia until after abolition of the all white primary in

1947,1 and enactment of the Voting Rights Act of 1965. In

1964, for example, blacks were only 13% of the registered voters

in all of Richland County, of which Columbia is the county seat.
2

Schools were segregated from the first grade through

college, and remained so long after the decision in Brown v.

Board of Education, 247 U.S. 483 (1954), due to the deliberate

1. Elmore v. Rice, 72 F.Supp. 516, 520 (E.D.S.C.
1947), aff'd sub nom. Rice v. Elmore, 165 F.2d 387 (4th Cir.
1947).

2. Political Participation; A Report of the United States
Commission on Civil Rights, Washington, D.C., may, 1968, pp.
2T2-S3.
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strategy of "massive resistance" to desegregation by state and

local officials.
1

Public accommodations, public housing, health care

facilities, parks, public employment, public transportation

and penal facilities were all rigidly segregated by law and by

custom until passage of civil rights laws in the mid-1960's

and federal judicial intervention.
2

So significant has race been that it was libelous

per se in South Carolina as late as 1957 to publish in print

that a white person is a Negro.3 During the same year, a bill

was introduced into the South Carolina House of Representatives

requiring any blood bank in the state to label all blood "so

as to indicate white or colored.' 4 The preceding year (two

years after the Brown decision), the House and Senate passed a

resolution removing as "inemical to the traditions of South

Carolina" a book entitled Swimming Hole, which was about "the

insignificance of skin color."
5

Because of this past history of discrimination, blacks

in Columbia exist at a lower socio-economic level than whites in

1. See, e.g, "S.C. Planning Three Legal Fights to Keep
Segregation,"-Tle Chilotte Observer, August 11, 1955; "Hollings
Backs Citizens Councils," The State, September 16, 1955; "S.C.
Spokesmen Plead Case Against Civil Rights BiJls," News & Courier,
February 15, 1957; Washington v. Finlay, Slip Opinion, p. S.

2. Ibid.

3. Bowen v. Independent Publishing Co., 230 S.C.
S09, 96 S.E.Zd 564 (1957).

4. Journal of Proceedings of the House of Represen-
tatives of South Carolina, 1957, p. 918.

S. Ibid., 1956, pp. 936-37.
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housing, education, income, health care, and employment.
1

Residential areas in the city, public and private, are racially

identifiable, and whites oppose the dispersal to their neigh-

borhoods of integrated public housing.2

Blacks have been excluded from many local boards and

commissions to which the mayor and council make appointments.

For the ten year period of 1967-77, no blacks were appointed to

the following boards, although in every case significant numbers

of whites were appointed: Board of Plumbing Examiners; Board of

Electrical Examiners; Richland-Lexington Airport Commission;

Decent Literature Committee; Industry Development Commission;

Historical and Cultural Building Committee; Board of Assessment

Appeals; Committee to Employ the Handicapped; Building Board

of Adjustment Appeals; Riverbanks Parks Commission; Ministerial

Recorders; Air-Conditioning Board of Appeals; Air-Conditioning

Study Committee, Board of Health; Facade Advisory Committee;

Charity and Solicitations Committee; Columbia Music Association;

and Building Board of Adjustments.
3

Blacks have also been discriminated against in

employment. At the time of trial in March, 1980, nu blacks were

1. Washington v. Finlay, Slip Opinion, p. S.

2. Ibid., Trial Transcript, p. 110, testimony of

Frank WashingTo.

3. Ibid., pp. 29-97, testimony of Alvin Hinkle.

83-679 0 - 82 - 47 (pt.1)
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employed in the following Divisions of City government: Legis-

lative (6 employees); Administration (5 employees): Legal (7

employees); Zoning (4 employees); Finance (3 employees); License

Inspectors (4 employees); Police Administration (4 employees);

Civil Defense (5 employees); Public Utility (2 employees).

Blacks who were employed were clustered in lower pay, lower

status jobs. For example, sixty-six (66) employed blacks

worked in the Street Cleaning Division. Thirty-four (34)

blacks worked in Sewer Maintenance and Construction. Forty-four

(44) blacks worked in the Water System Division; thirty-one (31)

in the Division of Beautification and twenty-five (25) in the

Tree and Forestry Division. 1

The city presently maintains a membership for the Columbia

City Manager in the all-white Summit Club, and on occasion has

conducted business there. At one time, the city also maintained

a membership for the city manager in the racially exclusive

Wildwood Country Club.
2

Because of the continuing effects of past discrimination,

Columbia remains essentially two societies, one black and one

white. Consequently, one of the critical problems faced by

1. Ibid., Plaintiffs' Exhibit 69.

2. Ibid., Trial Transcript, pp. 580-81, 637-38,
testimony of Uraydon Olive and Terance Bott.
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minority candidates is the lack of access to the dominant,

numerically superior white community. As one black candidate,

E. J. Cromartie, explained:

In the white community, there's a tremendous
problem of access. . . .You have civic
organizations'such as the Rotary, of course,
there are no blacks in the Rotary Club. There
are no blacks in the Civitan Club or the
Summit Club. . . .The policial process js
simply an outgrowth. . . of how we live.i

In addition to the lack of access by black candidates

to the white community, it is difficult in Columbia for others

to campaign effectively for black candidates in the white

community. The Fire Fighters Association, for example, got an

adverse reaction in the 1978 mayor and council elections in

white neighborhoods urging voters to support a bi-racial ticket.
2

There was no comparable problem in black neighborhoods. And

when a black who was successful in the primary election in 1972

ran in the general election, mailings were made by the

Democratic Party to black registered voters, but not to white

for fear of "stirring up a bunch of persons to vote against"

the black candidate.
3

Cultural and social barriers erected by segregation

continue significantly to impede black political opportunities

1. Ibid., pp. 417-18.

2. Ibid., p. 146, testimony of Johnny White.

3. Ibid., p. 137.
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minority candidates is the lack of access to the dominant,

numerically superior white community. As one black candidate,

E.J. Cromartie, explained:

In the white community, there's a tremendous
problem of access. . . .You have civic
organizations such as the Rotary, of course,
and there are no blacks in the Civitan Club
or the Summit Club. . . The political
process is simply an outgrowth. . .of how we
live.£

In addition to the lack of access by black candidates

to the white community, it is difficult in Columbia for others

to campaign effectively for black candidates in the white

community. The Fire Fighters Association, for example, got

an adverse reaction in the 1978 mayor and council elections in

white neighborhoods urging voters to support a bi-racial

ticket.2 There was no comparable problem in black neighbor-

hoods. And when a black who was successful in the primary

election in 1972 ran in the general election, mailings were made

by the Democratic Party to black registered voters, but not to

white for fear of "stirring up a bunch of persons to vote

against" the black candidate.
3

Cultural and social barriers erected by segregation

continue significantly to impede black political opportunities

1. Ibid., pp. 417-18.

2. Ibid., p. 146, testimony of Johnny White.

3. Ibid., p. 137.
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and deny minority candidates white support. According to another

black candidate for city council, Franchot Brown:

We cannot depend, as voting practices have
proven in the past, on the white vote to elect
a black candidate to city council. That's it,
and I'm not being racist in what I'm saying, and
I'm certainly not being anti-white or pro-black.
I'm speaking from the facts as they have proven
themselves in past campaign results. 1

Douglas McKay, an expert in the field of electoral

geography, conducted a study, based upon census data, of the

relationship in Columbia between socio-economic and class

factors and voting behavior. Race, he said, was "very signifi-

cant" in explaining voting behavior, and has continuing

significance? In fact, because of the constant relationship

between socio-economic conditions, such as the race of voters,

it is actually possible to predict voting behavior in the City

of Columbia.3 In McKay's judgment, at-large voting clearly

disadvantages blacks.

Earl Black, professor of government at the University

of South Carolina and author of Southern Governors and Civil

Rights (1976), concluded that the chances of a black winning

office in the City of Columbia are slim:

1. Ibid., p. 139

2. Ibid., pp. 20, 22.

3. Ibid., pp. 9, 21-2, 24.
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They are not able to get that minimum
degree of white support given very heavy
black support and given relatively high
black-to-white turnout.1

While blacks have actually won in the Democratic

primary, the importance of the primary in city politics has

diminished. Because of an influx of Republican, primarily

white, voters, the general election has an added significance,

the consequence of which "is that the size of the black vote

is diluted when you move from Democratic primaries to the

general elections."1
2

Racial bloc voting, because of an "underlying cleavage

along racial lines," is a "working assumption as far as politics

in Columbia is concerned." "For many--it's most unlikely that

they are going to take seriously the question of whether they

vote for a black candidate or not."'3 In Columbia, there is a

"typical pattern of widespread racial polarization.'"4 There is

a very strong reason to conclude that although
it is not impossible for black candidates to win,
it is unlikely, given the nature of the rules
of the game. The requirements that blacks have
a substantial minority of white allies for
support puts a very heavy burden on black candi-
dates, and to this point in time, black candidates
in the city council races have not been able to find
the 30 percent or 33 percent of the white voters
that they need to win.

1. Ibid., p. 55.

2. Ibid.

3. Ibid., 56, 57.

4. Ibid., 62.
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After reviewing precinct returns for all city elections in

which blacks were candidates, Professor Black concluded that

"at-large elections of this type put black candidates at a

severe disadvantage."
1 1

The complaint in this case was tried on December 17-19,

1979, and February 5, 1980. By order dated March 24, 1980,

the district court entered judgment for the defendants. The

court held there was "no evidence that blacks cannot be elected

under the present system," and that the plaintiffs "failed to

prove any racially discriminatory intent or purpose on the part

of the Defendants in maintaining a City Council with four

councilmen elected at large."2

The plaintiffs appealed and arguments were heard by

the Fourth Circuit Court of Appeals in February, 1981.

1. Ibid., 69.

2. Ibid., Slip Opinion, pp. 9, 13.
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POSTCRIPT:

On two occasions, referenda have been held in Columbia

calling for a combination of districts and at-large elections

for city government to provide an opportunity for minority office

holding. Both were defeated. At the 13st such election on

April 7, 1981, the vote was deeply polarized. According to local

media accounts, "racial scare tactics and demagogery took

over. . . . for their part the white establishment of Columbians

for Good Government helped whip up the 'politics of fear,' with

leaflets distributed to thousands of white homes in the closing

days of the election."2 The mayor and council, to a man,

opposed the proposed plan.
3

1. "Council Savors Win in 6-2-1 Plan Vote," The
State, April 8, 1981; Washington v. Finlay, Slip Opinion,

2. "Sweet End to Bitter Fight for Opponents of
6-2-1," The State, April 9, 1981.

3. "City Councilmen Differ on Best Way to Fight
6-2-1," The State, February 2S, 1981.
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Mississippi; Riddell v. The National Democratic Party and Aaron
Henry et al., 344 F.Supp. 908 LS.D.Miaa. l972), reversed, 508
F.2d C t ir. 197S).

Discrimination by political parties, as the Riddell

litigation demonstrates, did not end with abolition of the all-

white southern primaries in the mid-1940s.

Following political party delegate challenges in 1964

and 1968, based upon, among other things, the exclusion of blacks,

the National Democratic Party recognized and issued its convention

call to a predominantly black political party in Mississippi.

This party (known as the Loyalists), with its chairman Aaron

Henry, was a successor to the Freeeom Democratic Party. It con-

sidered itself the successor to the Democratic Party of Mississippi,

and attempted to register its officers with the secretary of state

and generally to conduct political party business. The secretary

of state considered this party a legal nonentity and continued to

recognize the Democratic Party of-Mississippi (known as the Regu-

lars) which the National Democratic Party had found to discrimin-

ate against black citizens.

Aaron Henry found his party faced numerous legal obstacles.

A state statute required political parties to register with the

secretary of state, but in order to register, the party had to con-

duct precinct meetings at the polling places. Many polling places

were owned by private persons, were located at segregated clubs,

all-white churches, and even private carports. The state took

the position that it could not provide access to these polling
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places since they were private property and because Aaron Henry's

party was not registered. Additionally, the party registration

statute prohibited any new party from using any part of the name

of a party already registered. Any form of the term "Democrat"
1

was already registered by Aaron Henry's opponents.

Aaron Henry's party conducted precinct, county, congres-

sional and state conventions as best it could in preparation for

the 1972 National Democratic Party Convention. Thereupon, they and

the National Party were sued in federal court by the Democratic

Party of Mississippi (the Regulars). The Regulars sought to en-

join the National Party from doing business with the Loyalists,

sought to be allowed to attend the 1972 convention, to recover any

money the Loyalists had raised by the use of the name "Democrat,"

and essentially wanted to put the Loyalists our of business.

The District Court refused to issue auy injunction,

but did remand the Regulars to a convention delegate challenge be-

fore the National Party. This challenge was rejected and the

Loyalists were again seated at the 1972 convention. The District

Court did, however, find the Loyalists to have nio legal existence

and no right to the Democratic party name.

All parties appealed. The Court of Appeals for the

1. Miss. Code 53107-01.
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Fifth Circuit reversed the District Court saying:

MW]e believe that the state's attempt to
deprive the Loyalists of the opportunity
to describe themselves on the ballot as
part of the Democratic Party it an unconsti-
tutional and impermissible restraint on the
Loyalists' constitutional guarantees of free
association. 1

In 1976 the two state parties merged and a consent agreement,

based upon the invalidation of the party registration statute,

was entered by the court.

1. Riddell v. National Democratic Party, 508 F.2d
770, 779 (Sth Cir. 1975).
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Tennessee; Dunn v.- aymstein, 405 U.S. 330 (1972).

James Blumstein moved to Tennessee in June, 1970, to

take a job as a law professor at the University of Tennessee in

Knoxville. Several weeks later he tried to register to vote but

was turned down because he didn't satisfy the state's durational

residency requirement for becoming a voter, i.e., residence in

the state for a year and in the county for three months. He

filed a lawsuit which made its way to the Supreme Court two years

later. The Court held the state law unconstitutional.

Acknowledging that states may impose restrictions on

the franchise to assure that only oona fide residents vote, the

Court found that durational residency requirements do not serve

that interest in the least restrictive manner. Rather, they

discriminate between newly arrived and long time residents, all

of whom are bona fide residents. The Court gave weight to

42 U.S.C. §1973aa-1, which abolished durational residency require-

ments for presidential elections. "[Tihe conclusive presumptions

of durational residence requirements are much too crude. They
I

exclude too many people who should not, and need not, be excluded."

Although there was no specific claim of race discrim-

ination raised by the white plaintiff in this case, durational

residency requirements were a common method of restricting the

franchise to the supposedly more stable white community and

excluding migratory blacks.2 The effect of the decision was

to render invalid such requirements in many states of the Union.

1. Dunn v. Blumstein, 405 U.S. 330, 360 (1972).

2. Armand Derfner, "Racial Discrimination and the
Right to Vote," 26 Vand. L. Rev. 523, 55 (1973).
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Henderson, North Carolina; Hatton v. City of Henderson, North
Carolina, No. 75-2061 (4th Cir. June 3, 1976j(unreported).

On February 20, 1974, the NAACP filed a lawsuit on its

own behalf and that of black voters and candidates, challenging

the at-large election system, with residential candidacy districts,

in the City of Henderson, North Carolina. Blacks were 451 of

the city's population, but no blacks had ever been elected to

city office. The District Court granted summary judgment for

the city, for the reason that the plaintiffs had not proved the

electoral process was not open to blacks. Plaintiffs appealed.

The Fourth Circuit affirmed on June 3, 1976, on the

basis of the District Court's opinion and Dusch v. Davis,

387 U.S. 112 (1968).

The ACLU Foundation, Inc. filed a Motion for Leave to

File a Memorandum Amicus Curiae, arguing that summary judgment was

inappropriate in a case under the Fifteenth Amendment involving

dilution of minority voting strength by an at-large system. Amicus

pointed oUt that Dusch v. Davis had no application to racial dilu-

tion claims, the Supreme Court expressly leaving that question

open in that opinion, reiterating this in Dillas County v. Reese,

421 U.S. 477 (1975). Although the Court ordered the parties to

respond to the motion, it ultimately let its decision stand, de-

clining to order a rehearing sua sponte.
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Bush v. Sebesta and Farr v, Taylor, 359 F.Supp. (1.D.Fla. 1973),
vacated, 416 U.S. 911(_1974), y7t 423 U.S. 975 (1975).

Plaintiffs, various aspiring political candidates,

challenged Florida's five per cent filing fee for candidates.

Florida, like many other states, allowed for no other manner to

gain ballot access than to pay the filing fee of five percent of

the annual salary of the office sought. This was L, long standing

device which discouraged all but mainstream, "acceptable" candi-

dates and those affluent enough to pay the filing fee regardless

of the seriousness of their candidacy.

In view of the Supreme Court's decision requiring some

alternative method of qualifying,1 the district court imposed an

interim remedy for the 1972 elections, setting out petition

requirements (10,000 names for statewide offices, one percent

of the population up to 3,000 names for other offices). The

court upheld the filing fee system, its only defect, the court

said, being the absence of an alternative method.

Plaintiffs appealed, arguing that since 91 per cent of

the filing fee went unencumbered to the political party (and the

party did not finance primaries), the fee was not justified by

any compelling state interest. They also challenged the court's

remedy which required candidates in multi-member districts to

gather up to six times the numbers of signatures (in a six member

district) than a candidate in a single-member district.

1. Bullock v. Carter, 405 U.S. 134 (1971).
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After the Supreme Court entered opinions in three candidate

qualification cases,1 that vacated the judgment of the Florida

court and remanded the consideration in light of the new cases.

Six weeks later the Florida Legislature enacted a

petitionary statute far more onerous than the court's interim

remedy. The number of signatures for statewide office was

increased to 115,000, local offices more than doubled. The five

per cent filing fee for those who could afford it was retained.

The district court sustained the petitioning require-

ments as not unconstitutionally burdensome when considered under

the recent Supreme Court decisions, including the aspect of

multi-member district candidates having to gather up to six

times the number of signatures required of a single-member district

candidate. Plaintiffs again appealed but the Supreme Court

affirmed without opinion.

1. Lubin v. Panish, 41S U.S. 109 (1974); Storer v.
Brown, 415 U.S. 724 (1974); American Party of Texas, v. White,
415 U.S. 744 (1974).
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Mr. McDONALD. I would like now if I may introduce Mr. Edward
Brown, for the record. Mr. Brown is from Camilla, Ga., and will
further identify himself by telling us what he has been up to in the
last few years.

Mr. EDWARDS. We will also introduce Ms. Laura Murphy from
the Washington office of the ACLU. Glad to have you.

STATEMENT OF ED BROWN
Mr. BROWN. Good morning, Mr. Chairman. I am district coordi-

nator of the southern district of the NAACP, which includes 20
counties in southwest Georgia. I appreciate the opportunity of ap-
pearing before this committee and to express my complete support
for the Rodino bill extending the Voting Rights Act of 1965. I have
run for political office on two occasions: in 1976 for the State house
of representatives, and in 1979 for mayor of Camilla.

My experience has been that race is a tremendous handicap in
running for office in southwest Georgia. No. 1, it is difficult to
campaign in white areas. I tried it, but whites were reluctant to
accept my campaign material. On one occasion a man tore up my
card as I stood on his front doorstep.

Private clubs and churches are basically segregated, so it is hard
to establish political coalition with whites. The exclusive white club
runs the election in Camilla. The all-white Rotary Club runs the
election in Pelham, Ga. An all-white club does the same in Macon,
the third largest precinct.

As might be expected, racial bloc voting is the norm in my
county. During my State race a deputy sheriff carried whites to the
polls, but he never carried one black. My wife voted, and as she
was marking her ballot she overheard the deputy instruct the voter
in the adjoining booth not to vote for Edward Brown, "He is a
nigger."

Another point, in my running for mayor my pollwatcher was
denied entrance to the polls until 11:30 on election day. The reason
was because my white opponent did not have a pollwatcher, and
Georgia law says you must submit, make a submission asking for a
pollwatcher 21 days prior to the election. During that same election
the city local police guarded the lines of voters all day, a practice
which intimidated blacks, to discourage them from coming to vote.
In fact, two blacks were arrested for interfering with the voting;
charges were later dismissed.

I, received a majority of the vote cast at the polls, 1,001, to my
opponent's 932. But after the absentee ballots were counted, I was
declared the loser by a vote of 1,055 to 1,034. Mitchell County has
50 elected officials, 50 or more, only 4 black. Since 1948 it has had
five suits filed against it: In 1948 for discrimination in voting; in
1964, Whitus v. Balkcum jury selection; 1967, U.S. Supreme Court
finds discrimination in grand jury; in 1976, the district court,
Brown v. Culpeper, they admitted guilt. But I would like to say
during the time of running for mayor, there was several other
instances where we had quite a bit of trouble. And during the time
of running for State representative I lost a car to a fire. But I
would rather hold off. And I thank you very much for letting me
make this report.

Mr. EDWARDS. Thank you very much, Mr. Brown.



743

Ms. Murphy?
MS. MURPHY. I have no statement. I am just here to answer

questions.
Mr. EDWARDS. Very good. I am glad to have you.
Are there any white elected officials in Georgia that would agree

with your testimony?
Mr. McDONALD. I believe Congressman Fowler would not dissent

from what I have had to say. I hesitate to put words in anyone's
mouth, but he has publicly stated that he supports the Voting
Rights Act. I am certain he does so because he believes there is a
need for it.

There are black elected officials, Congressman, who obviously
would also endorse what Mr. Brown and I said.

Mr. EDWARDS. Sitting up here it is rather discouraging. The
unanimity in Georgia and other black Southern States is not very
encouraging as far as the future is concerned. Progress is large in
some ways, but we have such a long way to go. You will agree we
have a long way to go.

Mr. McDONALD. We certainly do have a long way to go. It is
discouraging in some ways. But in quite another way victories do
give us an enormous lift. Just as a personal note, I have found it
enormously encouraging to represent people like Mr. Brown and
Mr. Cross and others who in the face of seemingly stunning odds
and impediments have done very positive things with their lives.
That gives me a lift which carries me over a lot of the despair
about the extent to which racism still exists.

One of the things I find most discouraging is the chronic evi-
dence of racial bloc voting. That means to me that white folks, not
just elected officials who might have some vested interest in retain-
ing the present system, but the general electorate has deep resist-
ance to blacks holding office. That is quite discouraging, aside from
the individual attitudes one encounters.

Mr. EDWARDS. These white members of public service clubs,
Rotary, Kiwanis, chambers of commerce, the other clubs that I
believe you mentioned, Mr. Brown, these people have been to col-
lege. They have taken constitutional law in law school. They have
gone to Harvard and Yale, even Stanford and UCLA. Are they not
protesting this continuing effort to discriminate?

Mr. MCDONALD. No; people deal with that in different ways.
Some simply deny racial discrimination exists or ever existed. I
recall taking depositions of members of the board of commissioners
in Harris County, Ga., deposing people who had been on that board
of commissioners for 30 years. I asked them if they were aware of
any particular problems that the black community had, and they
all said no. And I said well, are you not aware that at one time the
schools were segregated here in Harris County? No; they said.
Incredible that they were not aware of that. They were not aware
that the prisons and jails were racially segregated when the county
government itself operated some of those facilities.

I think for some people you either have to say they are not being
candid with you or they simply are, incredibly ignorant about what
goes on in their jurisdictions. I find it somewhat difficult to credit
that last explanation. There are people who understand what is
going on, people who are educated and have seen the way things

83-679 0 - 82 - 48 (pt.1)
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work in other places other than the traditional Southern way. I
think some of them are anguished, but under oath they will insist
to you that there is no problem with race discrimination in their
jurisdictions. They say if a qualified black would run, that person
would get elected, even though the evidence shows overwhelmingly
that the whites do not vote for blacks.

Mr. EDWARDS. Are you discriminated against? Is Dr. Sherman
discriminated against? Are you looked upon with some degree of
disfavor? Is Dr. Sherman looked upon by other white residents of
Georgia as someone who is causing a lot of trouble?

Mr. MCDONALD. Well, in some of these jurisdictions that is exact-
ly the perception. I will give you a precise example. One of our
voting cases was in Greenville, Ga., in Meriwether County, which
is a county about an hour's drive from Atlanta. We represented a
black man named Tobe Harris who lost a very close election for the
city council in Greenville. We were successful in an election chal-
lenge because the city used a county voter registration list and
there were a number of people who voted who did not live in the
city. There was evidence of whites and blacks doing that. There
was also evidence of the person who ran the elections committing,
in my opinion, flagrant violations of the election laws. He was
soliciting votes for a white candidate in the polling place, for
example. He would go into the polling booth according to some of
the testimony to ask people to vote for his candidate.

At any rate, that election was set aside by a State court judge, so
flagrant were the violations. At the next election, Tobe Harris was
elected to the city government. Within a matter of days thereafter,
three people were indicted for voter fraud, three blacks. No whites.
We subsequently agreed to represent. those three young men. They
were 18 years old. They had never voted before. They knew there
was an election. They went down to the city. They were on the list
and they voted. The same was true of a number of whites. Yet, the
only people who were charged were the three blacks.

We filed a motion to dismiss those charges-they were accusa-
tions, they were not grand jury indictments-on the grounds of
selective racial prosecution. I recall vividly going down to the
courtroom which was then in the old school gymnasium in Green-
ville, because the courthouse had burned and had not yet been
rebuilt, and filing those motions in open court. Suddenly, the pros-
ecutor jumped up and walked over to me and punched me in the
chest several times in open court. I was absolutely amazed. Com-
mitted battery, if you will, technically, and insisted that nobody
was going to come down to his town and accuse them of racial
discrimination.

That is an exaggerated example. But I was not unprepared for
the kind of reception I got, although I must say that the poke in
the chest stunned me, took me aback. But in places like Atlanta, of
course, people like me who do civil rights work have our own
friends and so on. It is not as though we feel we live in a different
part of the world.

Mr. EDWARDS. Thank you.
Counsel.
Ms. DAVIs. Thank you, Mr. Chairman.
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Mr. McDonald, how many voting rights cases has your office
handled?

Mr. MCDONALW. Well, over the past 10 years we have done about
63. Almost all of those were Federal civil actions. But some of them
were criminal defense. For example, the three people we represent-
ed in Meriwether County-but most of those were affirmative civil
suits.

Ms. DAVIS. What percentage of those cases were section 5 claims
or constitutional claims?

Mr. McDONALD. Probably 35 percent of those are section 5
claims. A little more than 20 of those involved section 5. I may say
that we tended to file more constitutional challenges during the
early years because we were not aware of the pattern of noncompli-
ance with section 5. It is as if that simply was under the rug. But
once you began to see the pattern, then we were able to do some
investigating and discovered that section 5 problems are there in
abundance. Of course, if you have an option about whether to bring
a suit to enforce section 5 or bring a constitutional challenge, in
every instance you will choose the section 5 route because section 5
litigation as you know was designed by Congress' to be streamlined.
All you have got to show is whether the jurisdiction is covered,
whether there has been a change, and whether it has been pre-
cleared. Those are the only issues for the three-judge court and the
jurisdiction. Then if there is a submission the jurisdiction has the
burden of showing that the change is not regressive.

But in constitutional litigation by contrast, the burden is on the
plaintiffs. You must make out a violation of the Constitution. We
ave done a lot of constitutional litigation, and it is horrendously

expensive and enormously time consuming. Mr. Lodge testified
about the Burke County case. There were three of us who were
involved in that case. I was talking to David Walbert, chief trial
attorney in that case, and was wondering to him how many hours
the three of us had in the litigation. We think we have got up-
wards of 500 hours in that lawsuit alone. The case is now pending
in the U.S. Supreme Court, Burke County Board of Commissioners
filed an appeal. So we have more rounds coming up. We may have
more rounds after the round in the U.S. Supreme Court. Conceiv-
ably a case like that could take 750 hours. Just reckon the cost of
that in addition to attorneys' time. If we billed our time at $100 an
hour, which is quite modest by Washington standards, that is
$75,000.

Plus the decisions indicate that, if a case is unique or has special
problems where you would be justified in asking for a bonus. That
is a lot of money. If we prevail, the county has to pay us plus they
have to pay their own attorneys; heaven knows how much they are
being paid. Plus there are our costs and expenses. Section 5 is not
just good for us. It has got to be good for a county like Burke it
seems to me to solve its problems in an efficient, cheap administra-
tive way. They do not have the resources to pay the kind of money,
that litigation entails.

Ms. MURPHY. Counsel?
Ms. DAVIS. Yes.
Ms. MURPHY. I might add that the ACLU would not be able to

afford to continue its litigation if section 5 were to end. Not at its
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present rate. Even with the presence of attorneys' fees, the drain
on our budget of this kind of litigation is very severe. I just believe
that we cannot go on without section 5 because the burden is on
the plaintiffs and their litigators. We have national financial prob-
lems as it is now. The Southern regional office is not taking on all
the cases that it could take on. So under the present scheme, it is
expensive.

But should section 5 expire, we would not be able to handle the
volume of complaints which merit our attention. If we look at the
objections from Georgia those represent lawsuits. If those objec-
tions were lawsuits we couldn't possibly carry that kind of case-
load.

So it is a severe financial burden to the ACLU, the NAACP and
Legal Defense Fund. We don't think we should bear that kind of
burden.

Ms. DAVIS. The section 5 cases you have handled are they pri-
marily ones where Justice has interposed an objection and the
jurisdiction has ignored it, or where submission has not been
made?

Mr. MCDONALD. Most are where submissions have not been
made. Some involve objections which the jurisdictions have refused
to honor.

Ms. DAVIS. Procedurally in those instances do you first contact
the Justice Department so they know the submission has not been
made?

Mr. McDONALD. Here is what we do quite frankly. We notify the
Department of Justice and then we bring the suit. Because that is
the quickest way to remedy the problem.

Ms. DAvIs. You mentioned earlier that you had some positive
things to say about the Justice Department. I am wondering if
there are instances in Georgia where the Justice Department has
taken steps to enforce its section 5 objections.

Mr. McDONALD. Independent actions? They have intervened in
our lawsuit in Sumter County. I feel somewhat torn, to be very
honest, about their doing that. It is great for our case. It is great
for our plaintiffs. But as they say in legal circles, it is a me-too suit.
They need to be doing their own stuff, it seems to me.

If I could take the detached view, I might have questions about
their intervention. But as an advocate I welcome them in the
lawsuit.

Ms. DAVIs. But you have no examples where they have done
that, independently sought to enforce those objections?

Mr. McDONALD. None come to mind in Georgia.
Ms. DAVIS. If I may, Mr. Chairman, does the law under section 5,

which presently has an intent or effect standard, mandate propor-
tional representation or quotas?

Mr. McDONALD. No. Quite honestly, and I will answer the ques-
tion as directly as I can, I know the charge is made, that people
who advocate the effect standard, are really seeking proportional
representation. We are not asking for that. I think the analogy is
wholly success with the law of jury discrimination. The law is that
a criminal defendant is not entitled to a jury that proportionally
represents any particular class.
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A black is not entitled to a jury that proportionally represents
blacks; a woman is not constitutionally entitled to a jury that
proportionally represents women. But what they are entitled to are
procedures which don't exclude those groups. The same thing is
true with voting rights. When we seek single member districts for
example, it is to insure that minority candidates may run without
losing automatically. But that does not mean that any black candi-
date will get elected. I don't think that any court or any legislature
can insure proportional representaton because the voters are the
ones who choose who their representatives will be. Blacks can and
do vote for whites. And a black majority community may very well
elect a white.

I think there is no constitutional requirement that that be other-
wise. It seems to me what the Constitution does require is that

ple not be automatically excluded from the electoral process
use of race.

Ms. DAvis. Thank you.
Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. No questions, Mr. Chairman.
Mr. EDWARDS. When some of these counties or cities make sub-

missions under section 5 to the Department of Justice, we under-
stand that then the Department of Justice gets in touch with
people in the towns or .cities and gets opinions, either over the
telephone or some way like that, to indicate whether or not there
might be discrimination. Is this the common practice?

Mr. MCDONALD. It is a common practice. In our office, as a
matter of fact, we get the list of submissions, and we try to notify
the Department of Justice if there is anything in a particular
county which we know about. On occasion they will call to solicit
comments. But we always try to send comments in in areas we
know something about without waiting for them to be solicited.

There is an opportunity of course for that kind of input.
Mr. EDWARDS. It wouldn't be a good system to have, however, if

the submissions were not mandatory. There would be a system only
where the Justice Department would object first if there was an
objection back home.

Mr. McDoNALD. I absolutely agree that if we want to protect
minority voting and address the whole question of changes, there
has got to be an affirmative obligation on the part of the jurisdic-
tion to make the submission. If we shift that burden to community
F oups, we will have a worse situation than we have presently got.

e need more assurance that these things get submitted, it seems
to me, not less.

There ought to be some procedure for the Department of Justice
actively to monitor all changes so that they can make sure they get
submitted. For example, a city council may enact a new ordinance
repealing some provision of its election code. And the Justice De-
partment never knows about that. There ought to be something in
the whole procedure so that doesn't happen. States, for example,
could be required to submit their session laws as a matter of
course. And they perhaps should have the obligation of collecting
all changes at the local level. But we need more, not less of what
you talk about, to make sure these things get to the Department of
Justice.
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Mr. EDWARDS. Is this process that the cities and counties and
States have to go through in complying with section 5 a terrible
burden financially and emotionally on them?

Mr. McDONALD. It is not a financial burden, Mr. Chairman. And
I have been in many of these counties. quite candidly, I don't want
to misrepresent what I hear, people don t object to the administra-
tive or financial burden. It simply costs a stamp and sending some-
thing up to Washington. They may have to write a followup letter,
but that is not very important.

But the real objection is the philosophical one. People think it is
demeaning to go to Washington to get, I am paraphrasing what I
hear, to get permission from somebody in the Federal bureaucracy
to change their election laws. That is why they don't like it, based
on philosophical grounds. But it is not quite honestly, in my experi-
ence, an administrative burden.

Attorney General Daniel McLeod, from my native State of South
Carolina, said recently at an ABA meeting I attended that comply-
ing with section 5 was not an administrative burden. A philosophi-

cburden, spiritual burden, but not administrative.
I brought some documents with me which I would like very

much to submit for the record. I said earlier that I thought there
would be an erosion in black voter participation. I think that is
true because of bloc voting. Whites don't want blacks to hold office.
But there is also, for example, a provision on the registration form
in South Carolina which requires a literacy test. It is not enforced
because it was suspended by the Voting Rights Act in 1965. But if
you walk into a voter registration office in South Carolina they will
give you this form, which I would like to submit for the record
which provides: "I will demonstrate to the registration board that I
can read and write a section of the constitution of South Carolina."

The State of Georgia still contains in its constitution the old good
character or understanding test. Of course, it is not applied because
it has been suspended, but I would like to attach a copy of that.

Mr. EDWARDS. Without objection, it will be received. (See exhibits
1-6 at p. 2588.)

Mr. MCDONALD. I also have a copy of the 1958 literacy test in
Georgia which contains the infamous 30 questions and I would
submit it to the chairman to see how well he would do. I don't
think I could register in Georgia, you had to pass, I think it was 20
of the 30.

Mr. EDWARDS. I don't think the chairman could make it either.
That will be received. (See p. 2608.)

Mr. MCDoNALD. Finally, I brought, if I may, some newspaper
articles which talk about the queuing episode that I talked about in
the city of Thomson. (See p. 2615.)

I know there has been some testimony from others about no
racial discrimination existing in the State of Georgia. I don't krow
Professor Saye. I know he gave some of that testimony. I know he
is from Clarke County. I was curious to see whether or not our
office had had any litigation in Clarke County. I forgot until I went
through our files that in 1974, not so long ago, we represented a
young girl named Jackie Bagget, and her fiance, Ron Clark. They
were an interracial couple who were students at the University of
Georgia. They went to see Ms. Ruby Hartman, the ordinary of
Clarke County and asked for a marriage license. They were refused
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the marriage license because the ordinary said she didn't approve
of interracial marriage.

We filed a lawsuit in 1974. I have a copy of the complaint. The
defendent filed her answer and she said that on the statute books
in Georgia are laws against miscegenation and to violate those by
issuing a marriage license would subject her to criminal prosecu-
tion and that those laws were presumptively valid.

After conference with the district court judge a marriage license
was forthwith issued, and the case was subsequently dismissed on
payment of some nominal damages by Ms. Hartman. But that is
only to say that anywhere you look in the State of Georgia, Rome
or Clarke County, you find these kinds of examples. Race is a
continuing problem in the State of Georgia.

Ms. MURPHY. Mr. Chairman, speaking of Rome, Mr. McDonald
probably addressed some of the issues brought up by Mr. Brinson
earlier stating that Rome ought to be able to bail out of continued
coverage under section 5.

Within the ACLU we have been kicking around ideas about
bailout which we are not prepared to make any solid recommenda-
tions. But we do think in the course of the legislation that the issue
of bailout will come up. Congressman Butler has already told us
that he may introduce a bailout bill. I would like Mr. McDonald to
address some of those issues. Maybe counsel has some questions to
that effect.

Mr. McDONAML. Well, of course, we support the present bailout
and urge extension of the act pursuant to the Rodino bill. We are
often asked whether or not there is any other way to write the law.
I know that there is more than one way to do anything in this life,
including writing voting rights laws.

I think the bailout ought to be maintained because it is not
expensive, it is not an administrative burden. I don't know of those
so called pockets of racial harmony where the peaceable kingdom
exists and the buffalo and tiger in fact lie down together. They
may be there, but I don't personally know of any. I don't know of
any places unfairly captured under section 5. But assuming for
purposes of the argument that we could try to come up with a
different bailout, I should think it would have to provide that those
jurisdictions have nondiluting electoral systems. That is, they
would be obligated to demonstrate that their systems were in fact
ones that did not have the potential for diluting minority voting
strength.

I think coupled with that there would certainly have to be a
retriggering mechanism which could get those jurisdictions recov-
ered in the event there were regressive changes.

Ms. DAvLs. Thank you, Mr. Chairman. Both Ms. Murphy and Mr.
McDonald have anticipated the balance of the questions that I
wanted to raise.

Mr. Brown, the testimony that we have heard today from other
persons from Georgia suggests that the only time that changes
have occurred in places in Georgia is through a great degree of
struggle, very often, litigation. Do you have any examples, either in
Mitchell County or elsewhere in Georgia, where you feel that vol-
untary changes in race relations have occurred in that State?
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Mr. BROWN. No, no. I don't know of any place that it has gotten
better. The only reason I would say we do get any relief is because
of section 5 voting rights, 1965 Voting Rights Act.

Ms. DAVIS. Would you agree with Mr. Lodge's statement that for
many election officials who personally might want to see changes,
the Voting Rights Act enables them to allow those changes to take
place, and provide them with an explanation to their constituencies
that the matter is out of their hands, that the changes have to go
forward because it is required by the Federal Government?

Mr. BROWN. They may do so, you know. But I can't say how they
feel personally.

Ms. DAVIs. What was the result in your election? It wasn't clear
from your statement.

Mr. BROWN. As far as the votes accumulated at the polls, I had
1,101 and my opponent had 932. But the election officials said they
had a couple of hundred, 200 absentee ballots. They then again said
they had 180. They finally ended up with 156. I got 30 and he got
the rest, and I ended up 24 votes shy.

Ms. DAVIs. Has that discouraged you or other blacks -in your
county from running for public office?

Mr. BROWN. Well, you know, it would have some effect. But, I
look at it in the sense that it will continue on. But a lot of people
knew that it was something besides absentee ballots and how they
got there, because one gentleman had sold his house and moved to
another city. And he was on the absentee list. Another lady was
living in the next city in another county. She voted, too. There
were several instances. There were people on there that were
senile in some of the convalescent centers. Didn't know they had
even voted. But I didn't have the 24 that I was beaten by. So it
ended up in that manner.

Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Thank you, Mr. Chairman.
Mr. McDonald, when you made reference to the literacy test you

used the word "suspended." Did you intend to suggest that if the
provisions in Issue expire in 1982, these "devices' will come back
into effect?

Mr. McDONALD. I have had that discussion with people in South
Carolina, and I have been told by folks that they would not. Quite
frankly, I was Wondering to myself, sitting here earlier, whether I
would want to rethink through my position that we would see a
use of discriminatory tests. And I believe that we would see it used
somewhere in that State. I firmly believe that somebody some-
where along the line, like Ms. Ruby Hartman, the judge of probate,
would say that that is on the books and it is the law and we have
got to enforce the law.

Mr. BOYD. What about section 4a of the act which says that "no
citizen shall be denied the right to vote in any Federal, State, or
local election because of his failure to comply with any test or
device"? Literacy tests are defined as tests or devices.

Mr. McDONALD. I am assuming that if we are talking about not
continuing the Voting Rights Act, we would also include not con-
tinuing 'the ban on literacy tests. But if the law stays in place,
obviously we would not see use of the tests.

Mr. BOYD. There is no such proposal, is there?
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Mr. McDoNALD. I may misunderstand Senator Thurmond, who
formally was my Senator, but I think he is calling for repeal of the
Voting Rights Act. I understood this provision--

Mr. BOYD. That would require affirmative legislation. Has he
introduced any?

Mr. MCDONALD. Not to my knowledge.
Mr. BOYD. Thank you. Thank you, Mr. Chairman.
Mr. EDWARDS. We have no further questions. We thank the panel

very much. We are going to be able to continue this morning until
just before 12. We will continue witb our first Alabama panel.

Abigail Turner is an attorney with the Alabama Legal Services.
Theresa Burroughs is chairman of the board of the Hale County
Civil Improvement League and Hon. Eddie Hardaway, district
judge of Sumter County, Ala.

We welcome all of you.

TESTIMONY OF ABIGAIL TURNER, LEGAL SERVICES CORP. OF
ALABAMA, MOBILE ALA.; THERESA BURROUGHS, CHAIRMAN
OF THE BOARD, HALE COUNTY CIVIC IMPROVEMENT
LEAGUE; AND HON. EDDIE HARDAWAY, DISTRICT JUDGE,
SUMTER COUNTY, ALA.
Ms. TURNER. Thank you, Mr. Chairman.
Mr. EDWARDS. Without objection, all of the statements will be

made a part of the record.
Ms. Turner, we are glad you are here. You may proceed.
Ms. TURNER. I am Abigail Turner, an attorney with the Legal

Services Corp. of Alabama in Mobile, Ala. Our staff has represent-
ed black citizens in cases charging violatioJns of the Voting Rights
Act.

To ascertain whether these violations were isolated examples of
noncompliance, we conducted a survey of black political participa-
tion in Alabama. The survey was designed to determine the dimen-
sions of black political participation in Alabama since 1975, when
the act was last renewed. Information was gathered by legal serv-
ices staff from governmental officials, representatives of voter orga-
nizations and other citizens across the State. The situations, other
than our cases, which I will describe below, are known to me as a
result of that survey.

The Voting Rights Act led to dramatic increases in registration,
candidacy, holding of elective office and voting of formerly disen-
franchised black Alabamians. In 1960, prior to the passage of the
act, only 57,500 blacks had registered; this number had grown to
over 420,000 in 1980. However, these important advances do not
tell the whole story. Barriers to registration and voting still hinder
black Alabamians from equal political participation.

In Monroe County where 44 percent of the population is black,
30 percent of the registered voters are white. Black political lead-
ers in that county report that blacks have been denied registration
Dy the all-white board of registrars because they did not have social
security cards. They did not have cards because they had never
worked in covered employment. Others who were unable to state
the names of two registered voters who could vouch for them were
denied registration.
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This voucher requirement is expressly prohibited by the act, 42
U.S.C. 19793b(c). Alabama law permits boards of registrars to ap-
point deputy registrars, but the Monroe County Board had refused
repea requests to appoint them.

Pickens County in west Alabama has a 42-percent black popula-
tion. However, 67 percent of the registered voters are white. Vig-
orous registration campaigns in that county have confronted stiff
opposition. Again, registrars refused to appoint deputy registrars.
Persons assisting in the registration campaigns reported that on at
least two occasions registrars called the sheriff when groups of
blacks appeared to register. The sheriff, a deputy and the court-
house grounds keeper stood Over the applicants as they attempted
to complete the forms. That had a chilling effect.

In the last 2 years, the Legal Services Corp. of Alabama has
represented clients whose rights to nondiscrimination in voting
have been violated. These cases clearly illustrate the effectiveness
of the legal tools provided in the Voting Rights Act.

Hayneville incorporation. The town of Hayneville, which lies in
the heart of 'Alabama's black belt, incorporated in 1968 and drew
its boundaries so that 85 percent of the electorate were white.
Hayneville.is the county seat for Lowndes County, which in 1970
was 77 percent black. The incorporation was not submitted to the
Justice Department until 1978.

We represented black citizens excluded from the town and pro-
vided evidence to the Justice Department that the intent and effect
of the incorporation was to exclude blacks. Justice objected to the
incorporation under section 5 and suggested that the town expand
its boundaries to include the contiguous black neighborhoods whose
residents desired to be in the incorporated area. Consequently, the
town passed a resolution to incorporate the additional areas, and
the legislature enacted the new boundaries in 1980.

Clio annexations. The town of Clio annexed territory in 1967 and
1976 and did not submit the changes to the Justice Department
under section 5. The U.S. Attorney General requested submission
of the 1976 annexation and warned the town that it could not
legally implement the annexation as it affected voting until the
town had complied with section 5. Ignoring this, Clio held munici-
pal elections in July 1980. Persons in the annexed areas voted. An
all-white, five-member council was elected which included two resi-
dents from the annexed areas. Clio's population in 1980, including
the annexed areas, was 47 percent black.

Mary Gamble, a black citizen, lost her race for town council by
five votes. We represented her in filing suit under the Voting
Rights Act challenging the failure to preclear the annexations. In
March 1981, the three-judge Federal court found the annexations
violated section 5 of the Voting Rights Act. The court terminated
immediately the terms of the two persons residing in the annexed
area, and the terms of the remainder of the council and the mayor
in 120 days. Gamble v. Town of Clio, civil action No. 80-1456-N
(M.D. Ala. 1981). The town has scheduled new elections for next
week.

Mary Gamble believes she faced serious economic problems be-
cause she was a black candidate. Ms. Gamble had a loan, secured
by a second mortgage on her home, from the only bank in Clio. The
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white man who has been mayor of Clio for more than 25 years isthe president of the Bank of Clio. Two weeks before the town
council election, the mayor, president of the bank, notified her that
she had 3 days to bring her note to a current status. After she filed
an election contest in State court, the mayor came to her house
about the note.

Wilcox County's purging of voters. No black person was reis-
tered to vote in Wilcox County prior to enactment of the Voting
Rights Act. With the act's passage, Federal registrars came to this
majority black county and registered several thousand black
voters.

In 1978 a black man was elected sheriff of the county and two
blacks were elected to the county commission. Before the next local
elections in 1980, the Wilcox County Board of Registrars decided topurge voters who had been convicted of disqualifying crimes or had
died. Registered voters to be purged were not notified according to
State law. They learned that their names were being removed only
when the U.S. Office of Personnel Management, pursuant to sec-
tion 7 of the Voting Rights Act, began contacting the persons on
the list who had been registered by the Federal registrars.

One of our client's name had been removed be- -use of death.Another's child had died, and the adult's name had been removed.
A third person was removed because of an alleged first degree
murder charge; he had never been charged.

The Office of Personnel Management found that many registered
voters to be purged were properly registered and had been victims
of an inaccurate investigation by the board of registrars. Most of
the persons on the purge list were black.

When the board proceeded with the purgation despite the inaccu-
racies, black citizens complained to the Department of Justice and
the Office of Personnel Management. Our clients filed suit toenjoin the purgation, so they could vote in the September 1980
primary.

The Justice Department observers at the primary insisted thatthe persons purged be allowed to vote; Justice later disapproved
the purgation of federally registered voters. At the preliminary
injunction hearing prior to the November 1980 general election,
the defendants consented to restore the persons' names improperly
removed and to purge in accord with State and Federal law.

The Alabama Legislature in May 1981 enacted a voter reidentifi-2ation requirement for Wilcox County. Actually the process is a
registration. The county's first black sheriff, Prince Arnold, de-
cribed the effect on black voters: "It took us 15 years to get these,eople registered. Now we will have nine months to do what took

15 years.' The bill required a voter to appear in person before the
board of registrars between the hours of 9 and 4. The board is only

required to sit 1 day in each location. Voters must complete aquestionnaire which includes social security number and A'river's
icense number. Unlike similar bills which apply to other counties

Alabama, the Wilcox County act contains no option to present
other identification.

Section 5 preclearance has been an important weapon in the
ight to protect the voting rights of blacks in Alabama. The Attor-

_y General has interposed objections to 43 voting changes submit-
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ted from Alabama. Those are listed in an attachment at the end of
m. statement. This list shows the numerous methods by which
Aiabama jurisdictions have attempted to thwart effective black
political activity. Included are 7 at-large election systems and 15
annexations. Many of these changes are very recent. Nineteen
have occurred since January 1, 1975.

Voluntary compliance with the preclearance requirements is the
heart of section 5. Alabama counties and towns continue to avoid
the requirements of the Voting Rights Act by failing and/or refus-
ing to comply with section 5. That was the case in Hayneville and
Ch'o, as I noted above. These are not isolated occurrences. In 1975,
the Alabama Legislature passed 38 acts which changed voting laws.
The changes still have not been submitted for preclearance; 24 of
the changes involve annexations.

While the Voting Rights Act has opened the door for blacks to
overcome more than 100 years of disenfranchisement, there are
still major barriers to equal political participation in Alabama.
Without the extension of the Voting Rights Act, this equality will
never be realized.

Mr. EDWARDS. Thank you very much, Ms. Turner.
Mr. Edwards.
[The complete statement follows:]
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/ TESTIMONY OF ABIGAIL TURNER OM THE VOTING RIGHTS ACT

BEFORE THE SLBCOMMITTEE OH CIVIL AND CONSTITUTIONAL RIGHTS

OF THE HOUSE JUDICIARY COMMITTEE

JUNE 3, 1981

Hr. Chairman, members of the Subcommittee, I am Abigail

Turner, an attorney with the Legal Services Corporation of

Alabama in Mobile, Alabama. Our staff has represented black

citizens in cases charging violations of the Voting Rights

Act. To ascertain whether these violations were isolated

examples of noncompliance, we conducted a survey of black

political participation in Alabama. The survey was designed

to determine the dimensions of black political participation

in Alabama since 1975, when the Act was last renewed.

Information was gathered by Legal Services staff from governmental

officials, representatives of voter organizations and other

citizens across the state. The situations, other than our

cases, which I will describe below are known to me as a

result of that survey.

The Voting Rights Act led to dramatic increases in

registration, candidacy, holding of elective office and

voting of formerly disenfranchised black Alabamians. In

1960 prior to the passage of the Act, only 57,500 blacks had

registered, this number had grown to over 420,000 in 1980.

However, these important advances do not tell the whole

story. Barriers to registration and voting still hinder
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black Alabamians from equal political participation.

In Monroe County where 44% of the population is black,

80% of the registered voters are white. Black political

leaders in that county report that blacks have been denied

registration by the all white board of registrars because

they did not have Social Security cards. They did not have

cards because they had never worked in covered employment.

Others who were unable to state the name of two registered

voters who could vouch for them were denied registration.

This voucher requirement is expressly prohibited-by the Act,

42 U.S.C. |1973b(c). Alabama law permits boards of registrars

to appoint deputy registrars, but the Monroe County Board

had refused repeated requests to appoint them.

Pickens County in west Alabama has a 42% black population.

However, 67% of the registered voters are white. Vigorous

registration campaigns in that county have confronted stiff

opposition. Again, registrars refused to appoint deputy

registrars. Persons assisting in the registration campaigns

reported that on at least two occasions registrars called-

the sheriff when groups of blacks appeared to register. The

sheriff, a deputy and the courthouse grounds keeper stood

over the applicants as they attempted to complete the

forms. That had a chilling effect.

In the last two years, the Legal Services Corporation

of Alabama has represented clients whose rights to nondiscrimination
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in voting have been violated. These cases clearly illustrate

the effectiveness of the legal tools provided in the Voting

Rights Act.

Hayneville Incorporation.

The Town of Hayneville, which lies in the heart of

Alabama's black belt, incorporated in 1968 and drew its

boundaries so that 85% of the electorate were white. Hayneville

is the county seat for Lowndes County, which in 1970 was 771

black. The incorporation was not submitted to the Justice

Department until 1978. We represented black citizens excluded

from the town and provided evidence to the Justice Department

that the intent and effect of the incorporation was to

exclude blacks. Justice objected to the incorporation under

Section 5 and suggested that the town expand its boundaries

to include the contiguous black neighborhoods whose residents

desird to be in the incorporated area. Consequently, the

town passed a resolution to incorporate the additional

areas, and the legislature enacted the new boundaries in

1980.

Clio Annexations.

The Town of Clio annexed territory in 1967 and 1976 and

did not submit the changes to the Justice Department under

Section 5. The United States Attorney General requested

submission of the 1976 annexation and warned the town that
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it could not legally implement the annexation as it affected

voting until the town had complied with Section 5. Ignoring

this, Clio held municipal elections in July 1980. Persons

in the annexed areas voted. An all white five-member council

was elected which included two residents from the annexed

areas. Clio's population in 1980, including the annexed

areas, was 47% black. Mary Gamble, a black citizen, lost

her race for town council by five votes. We represented her

in filing suit under the Voting Rights Act challenging the

failure to preclear the annexations. In March 1981, the

three-judge federal court found the annexations violated

Section 5 of the Voting Rights Act. The court terminated

immediately the terms of the two persons residing in the

annexed area, and the terms of the remainder of the council

and the mayor in 120 days. Gamble v. Town of Clio, Civil

Action No. 80-1456-H (M.D. Ala. 1981). The town has scheduled

new elections for next week.

Mary Gamble believes she faced serious economic problems

because she was a black candidate. Ms. Gamble had a loan,

secured by a second mortgage on her home, from the only bank

in Clio. The white man who has been Mayor of Clio for more

than 25 years is the President of the Bank of Clio. Two

weeks before the town council election, the Mayor, President

of the Bank, notified her that she had three days to bring
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her note to a current status. After she filed an election

contest in state court, the Mayor came to her house about

the note.

Wilcox County's Purging of Voters

No black person was registered to vote in Wilcox County

prior to enactment of the Voting Rights Act. With the Act's

passage, federal registrars came to this majority black

county and registered several thousand black voters.

In 1978 a black man was elected sheriff of the county

and two blacks were elected to the county commission.

Before the next local elections in 1980, the Wilcox County

Board of Registrars decided to purge voters who had been

convicted of disqualifying crimes or had died. Registered

voters to be purged were not notified according to state

law. They learned that their names were being removed only

when the United States Office of Personnel Management,

pursuant to Section 7 of the Voting Rights Act, began contacting

the persons on the list who had been registered by the

federal registrars. One of our client's name had been

removed because of death. Another's child had died, and the

adult's name had been removed. A third person was removed

because of an alleged first degree murder charge; he had

never been charged.

83-679 0 - 82 - 49 (pt.1)
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The Office of Personnel Management found that many

registered voters to be purged were properly registered and

had been victims of an inaccurate investigation by the Board

of Registrars. Most of the persons on the purge list were

black.

When the board proceeded with the purgation despite the

inaccuracies, black citizens complained to the Department of

Justice and the Office of Personnel Management. Our clients

filed suit to enjoin the purgation, so they could vote in

the September 1980 primary. The Justice Department observors

at the primary insisted that the persons purged be allowed

to vote; Justice later disapproved the purgation of federally

registered voters. At the preliminary injunction hearing

prior to the November 1980 general election, the defendants

consented to restore the persons' names improperly removed

and to purge in accord with state and federal law.

The Alabama Legislature in May 1981 enacted a voter

reidentification requirement for Wilcox County. Actually

the process is a reregistration. The county's first black

sheriff, Prince Arnold, described the effect on black voters:

"It took us 15 years to get these people registered. Now

we'll have nine months to do what took 15 years." The bill

requires a voter to appear in person before the board of

registrars between the hours of 9:00 and 4:00. The board is
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only required to sit one day in each location. Voters must

complete a questionnaire which includes Social Security

number and driver's license number. Unlike similar bills

which apply to other counties in Alabama, the Wilcox County

act contains no option to present other identification.

Section 5 preclearance has been an important weapon in

the fight to protect the voting rights of blacks in Alabama.

The Attorney General has interposed objections to forty-

three voting changes submitted from Alabama. Those are

listed in an attachment at the end of my statement. This

list shows the numerous methods by which Alabama jurisdictions

have attempted to thwart effective black political activity.

Included are seven at-large election systems and 15 annexations.

Many of these changes are very recent. Nineteen have occurred

since January 1, 1975.

Voluntary compliance with the preclearance requirements

is the heart of Section 5. Alabama counties and towns

continue to avoid the requirements of the Voting Rights Act

by failing and/or refusing to comply with Section 5. That

was the case in Hayneville and Clio as I noted above. These

are not isolated occurrences. In 1975, the Alabama legislature

passed 81 acts which changed voting laws. Thirty-three of

those still have not been submitted for preclearance. Of

the 48 submitted, three have been objected to and five are

pending.
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While the Voting Rights Act has opened the door for

blacks to overcome more than 100 years of disenfranchisement,

there are still major barriers to equal political participation

in Alabama. Without the extension of the Voting Rights Act,

this equality will never be realized.

I will be happy to answer questions you may have.
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ALABAMA VOTING LAWS OBJECTED TO
BY THE DEPARTMENT OF JUSTICE

1965-September 1980

Submission

Independent candidate
qualification
requirement

Independent candidate
petition signature
requirement

Absentee registration
literacy requirement

Assistance to
illiterates
restricted

Elective to appointive
judges(municipal)

Primary date contested
elections

Combines two counties
for judicial district

Jurisdiction

State

State

State

State

State

State

State

At-large election of
county commission Clarke County

At-large elections Hale County

At-large elections Hale County

At-large elections;
Residency requirement Autauga County

Board of Education

At-large elections;
Residency requirement Sheffield

Ac-large elections
Majority vote requirement;
Residency requirement Autauga County

At-large elections;
Majority vote requirement;
Residency requirement;
Staggered terms Pike County

Date

8/1/69

8/14/72

3/13/70

4/4/172

12/26/72

1/16/176

2/20/76

2/26/79

4/23/76

12/39/76

3/20/72

7/6/70

3/20/76

8/12/74
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Method of election of
county commission

Multi-member districts;
Anti-single shot

Reapportionment of
Democratic Party
Executive Committee

Poll list signature
requirement

Redistricting

Redistricting

Annexation

Annexation

Annexations (6)

Annexations (7)

Candidate .qualifi-
cation procedures

Form of city
government
Specified duties
for commissioners

Numbered posts

Staggered terms

Incorporation

Barbour County 7/28/78

Sumter County
Democratic Executive
Committee 10/29/74

Pickens County

Baldwin County
Dale County
Morgan County
Montgomery County
Mobile County
Lee County
Escambia County
Russell County
Mobile County

Pickens County
Board of Education

Selma

Alabaster

Pleasant Grove

Alabaster

Bessemer

Mobile

Mobile

Birmingham

Phenix City

ilayneville

2/18/76

11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
12/16/69

3/5/76

4/28180

12/27/79

4/28/80

7/7/75

9/12/175

8/3/73

3/2/76

7/9/71

12/12/75

12/29/78

Source: U.S. Department of Justice
Civil Rights Division, 9/30/80
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I. BLACK POLITICAL PARTICIPATION IN ALABAMA HAS
'I EASED DRAMATICALLY SINCE PASSAGE OF THE

VOTING RIGHTS ACT, DESPITE CONTINUING OBSTACLES

A. Introduction

The effectiveness of the legal tools provided in the
Voting Rights Act is illustrated by three recent instances
in which the Legal Services Corporation of Alabama has
represented black citizens in Alabama challenging racial
discrimination in voting rights. The Legal Services Corporation
of Alabma is a private, non-profit Alabama corporation •
funded b Congress to represent low income persons in civil
proceedings. This includes representation in civil rights
matters such as voting discrimination.

Although the Voting Rights Act has provided black
citizens new political participation opportunities, Legal
Services' clients continue to encounter barriers to exercising
their right to vote:

Hayneville Incorporation. In 1968, the Town
of Hayneville incorporated and drew its
boundaries so that 85% of the electorate were
white. Hayneville is the county seat for
Lowndes County, which in 1970 was 77% black.

.. The incorporation.was implemented and was not
submitted to the Justice Department for pre-
clearance, as required by Section 5 of the
'Voting Rights Act, until 1978. Legal Services
represented black citizens excluded from
the town and provided evidence to the
Justice Department that the intent and effect
of the incorporation was to exclude blacks.
The Justice Department objected to the
incorporation on December 29, 1978, and noti-
fied the town that it could comply with the Act
by expanding its boundaries to include the
contiguous black neighborhoods whose residents
desired to be in the town. Consequently, the

. town passed a resolution to incorporate the
additional areas, and the legislature enacted
the new boundaries in 1980.
Clio Annexations. The Town of Clio annexed
territory in 19b7 and 1976 and did not
submit the changes to the Justice Department.
The United States Attorney General asked
for submission of the 1976 annexation,
warning the town that it could not be
legally implemented without compliance with
the Act. Ignoring this, the town held
municipal elections in July 1980 with
persons in the annexed areas voting and
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running for office. Mary Gamble, a black
citizen, lost her town council race by five
votes. On her behalf, Legal Services Corpo-
ration of Alabama filed suit challenging the
annexations as violative of the Act. The
three-judge court in Gamble'v. Town of Clio,
Civil Action No. 80-0O75_-(M.D, Ala. 1980)
found the annexations violated Section 5 of
the Voting Rights Act, terminated immediately
the terms of office of two persons residing
in the annexed area, and the terms of
the remainder of the council and the mayor
in 120 days. New elections were held on
June 9, 1981.

Wilcox County. No black person was registered
to vote in Icox County prior to enactment
of the Voting Rights Act. With the Act's
passage, federal registrars came to this
majority black county and registered several
thousand black voters.

In 1978, black men were elected to the
positions of sheriff and tax collector.
Before the next local elections in 1980,
the Wilcox County Board of Registrars decided
to purge voters.who had been convicted of
disqualifying crimes or had died. Registered
Voters to be purged were not notified as required
by state law. They learned that their names were
being removed only when the United States Office
of Personnel Management, pursuant to Section 7
of the Voting Rights Act, began contacting
the persons on the list who had been registered
by the federal registrars. One of our client's
name had been removed erroneously supposedly
because of death. Another's child had
died, and the parent's name had been removed.
The name'of a third person was removed
because of an alleged first degree murder
charge; he had never been charged.

The Office of Personnel Management found
that many registered voters to be purged were
properly registered and had been victims of an
inaccurate investigation by the Board of
Registrars. Most of the persons on the purge
list were black.

When the board proceeded with the purgation
despite the inaccuracies, black citizens
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complained to the Department of Justice and
the Office of Personnel Managment. It was
necessary for our clients to file suit
to enjoin the purgation, so they could
vote in the September 1980 primary. The
Justice Department observors at the primary
insisted that the persons purged be allowed
to votes Justice later disapproved the purga-
tion of federally registered voters. At
the preliminary injunction hearing prior
to the November 1980 general election,
the defendants consented to restore the persons'
names improperly removed and to purge in accord
with state and federal law.

These cases demonstrate the continuing value of the
Voting Rights Act and the need to preserve the legal
remedies provided in it. However, a survey of black
political participation in Alabama was necessary to demonstrate
more fully that these cases were not isolated examples. 'The
-survey was designed to determine the dimensions of black
political participation in Alabama since 1975, when the Act
was last renewed. It also examined barriers to full participation.
Information was gathered by Legal Services staff from governmental
officials, representatives of voter organizations and other
citizens across the state. The results reported below are
not meant to be an exhaustive explanation of every facet of
black political participation. The report serves the limited
purpose of4documenting the remedial effects of the Act and
the need for amending Section 2 and renewing Section 5 of
the Act in light of continuing barriers to equal political
participa ion.

B. Increased Political Participation.

The Voting Rights Act led to dramatic increases in
registration, candidacy, holding of elective office and
voting of formerlyfdisenfranchised black Alabamians. Because
the act of registering is not only a prerequisite to voting
but also to running for and holding elective office, registration
figures are strong indicators of minority political participation
and impact. In the past 20 years, the increase in the
number of blacks registered to vote in Alabama has markedly
increased. While only 57,470 black had registered in 1960,
by 1970, 284,717 were on the rolls, a2 d this number had
grown to an estimated 417,000 by 1980. See Table 1 in the
Appendix for registered voters by county. Similarly, as
shown below, the percentage of the black voting population
which is registered to vote has increased dramatically.
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Percent
Voting Age

Black Voting Blacks Population
Age Population Registered Registered

1960 481,320 57,470 122
1970 457,806 284,717 62
1980 - 609,000 417,000 .68

Sources: Black Voting Age Population 1960 - United States
Department of Commerce, Bureau of the Census, General Population
Characteristics 1960, table no. 16,- p. 2-31, 1970 - Un ted
States Department of Commerce, Bureau of the Census, General
Population Characteristics 1970, table no. 20, p. 2-57,
Abstract or the United States 1980, table number 8521 Registration
figures l760,T9X l-zatlh Sanders, Political Science
Department, Rice universityy" 1980 - Legal Services Corporation
of Alabama Survey

The exact number of blacks elected to office in Alabama
between Reconstruction and the passage of the Voting Rights
Act is not known. However, in 1965, Lcius D. Amerson was
elected Sheriff of Macon County, the first blac Alabamian
elected to a county office in nearly a century. By 1968,
three,ygars after passage of the Act, only 24 blacks held
office. Thus, the 278 black elected officials who now
serve at the state, county and municipal levels represent a
significanf increase. The distribution by the types of
office held by blacks in 1980 is shown in Table 2 of the
Appendix.

The simple numbers of black elected officials, however,
do not tell the whole story. No black has been elected to
a statewide office, none has been elected to Congress. Of
the 20 black mayors only four were elected in towns of over
5,000; only one of;the 20 towns had less than 50% black
population.. See Table 3 for list of towns with black mayors.

It is generally believed that newly registered Alabama
blacks have voted id substantial numbers since passage of
the Act. Although records of voting by race are unavailable
in Alabama, a comparison of voter turnout nationally and i9
Alabama indicates a trend which substantiates this belief.
The voter turnout in Alabama in 1964 was far below the
national average. Voter turnout in Alabama sharply increased
from 1964 to 1980 at a time when turnout across the country
decreased.
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Voter Turnout In Presidential Elections 1964 to 1980

Percentage of
Voting Age

Year Population Voting

U.S. Alabama

1964 61.8% 35.92
1968 60.7 52.7
1972 55.7 44.2
1976 54.0 47,3
1980 53.9 49.7.

Sources: Data for 1964, 1968, 1972, 1976 -League of Women
Voters, Washington, D.C.j Data for 1980 - Committee for
Study of The American Electorate "Non-Voting Study"

Further evidence of the effectiveness of the Voting
Rights Act can be seen in the number of blacks who have
sought elective office in Alabama in recent years. The
survey has identified at least 692 black candidates who have
run for office in Alabama since 1975. Their distribution by
type pf office sought is shown in Table 4 of the Appendix.
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FOOTNOTES

SECTION I
1 Registration figures for 1960 and 1970 were provided by
Elizabeth Sanders, Rice University, who collected the data
during preparation of her doctoral dissertation "Political
Adjustment in Dixie: Suffrage Expansion and Policy Change."
See her footnote for source.

fee ... In the early 1960's, Governor Wallace's
voting consultant on the State Sovereignty Com-
mission, hdktha Witt Smith, undertook a county-
by-county compilation of black voter registration,
principally in order to demonstrate to local
registrars the results of changed literacy require-
ments. Local registrars cooperated by granting
her access to their informal codes-as well as formal
records. Smith's county figures for 1960 and a
subsequent enumeration in 1970 were made available
to the writer."

2 Thi& registration estimate is based on data compiled
during the Legal Services Corporation of Alabama's survey.
For counties where voter registration records by race are
not maintained, estimates made by informed observers, i.e.,-
probate ju4ges and/or black political leaders, were relied
upon.

3 Supra, n.1

4Supra, n.2

5 Staff telephone interview with Lucius D. Amerson 5/29/81
6•

U.S. Commission on Civil Ri hts, The Voti Rights Act:
Ten Years After. January 1975. Ta- 3, p. 5.

7 In the publication of "The Voti Rights Act: Ten Years
After" the U.S. Civil Righ- sionm--es ifional
voter turnout and turnout in states covered by the Act in
order to test the assertion that increased registration of
blacks after the Act resulted in increased voting by blacks.
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II. BARRIERS KEEP BLACKS FROM FULL POLITICAL PARTICIPATION

In addition to demonstrating the Act's remedial effect
of increased participation, the survey examined the context
in which the Voting Rights Act functions in Alabama at the
present. This section provides additional factual information
to show the socio-politLcal context of elections held in
Alabama from 1975 through 1980. Many of the barriers described
were encountered during the elections of July through November
1980. The factual information was obtained primarily through
interviews with black citizens across Alabama and -reflects
their accounts of irregularities in voting practices and
their prevailing perceptions of contilnueA barriers to equal
participation. -

A. Registration Requirements Hinder Black Citizens.

Registering to vote in some Alabama counties can be an
onerous process tailored for the convenience of registrars
with the effect of frequently making it difficult for black
persons to register. Each applicant must appear in person
before the board of registrars or a deputy registrar. Ala.
Code 517-4-122 (See infra at 9 for discussion on deputy
registrars). The only-esons entitled to register by mail
in Alabama are members of the armed forces, persons employed
outside the United States, parsons away at college, and the
spouses and children of such persons. Ala. Code 117-4-134.
Other limitations registrants face in some counties include
(1) registration only at the courthouse (2) between 9:00
A.H. and 400 P.M. (3) on poorly advertised and limited days
and (4) no Saturday registration.

Alabama laws of general application prescribe the
maximum number of das registrars may meet per year for
fifty-nine counties. (The other eight operate under the
provisions of local bills.) However, registrars are not
required to meet even this limitednumber of days.

Maximum Number of
Number of Days Boards of
Counties Registrars Meet

35 120
18 168

5 216
1 150
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While the law states that as many as 253session days may be
used for special registration sessions, in 20 counties,
black citizens reported that such special sessions were
rarely or never held.'

The Voting Rights Act forbids the use of a "test or
device" as a condition for registering to vote in jurisdictions,
such as Alabama, where these devices have historically
prevented black people from registering. 42 U.S.C. $1973b.
The prohibited tests or devices include any requirement that
a person

1. demonstrate the ability to read, write,
understand, or interpret any matter;

2. demonstrate any educational achievement or
. knowledge of any particular subject;

3. possess good moral character; or

4. prove his or her qualifications by the
voucher of registered voters or members
of any other class.

The -ifth Circuit struck down Wilcox County's requirement
that a registrant have a registered voter complete a portion
of the registration form and affirm that the applicant is a
resident. This voucher device was stricken, prior to the
passage of the Votin Rights Act, because it had a discriminatory
effect on black applicants. United States v. Logue, 344
F.2d 290, 292 (5th Cir. 1965).

Despite these prohibitions on vouchers, they are utilized
in Monroe County. Black political leaders in that county
report that blacks have been denied registration by the all
white board of 5egistrars because they did not have Social
Security cards. -They did not have-cards because they had
never worked in covered employment. Others who were unable
to state the nami of two registered voters who could vouch
for them were denied registration. These practices perhaps
account for the low registration of Monroe County blacks;
although 44% of the population is black, only 20Z of the
registered voters are black.

In other counties also, the registrant must produce a
Social Security c~rd or, less frequently, birth certificate
or school record. Furthermore, these documents are not a
condition of registration for all applicants in all counties.
In Bibb County, the Social Security number is simply listed
as unavailable if the applicant does not have his or her
card, but in Russell County applications have been torn up

83-679 0 - 82 - So (pt.1)
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when blacks could not produce their Social Security cards.
9

Blacks with no Social Security card must buy a copy of0 their
school record in order to register in Marengo County, a
county in which 701jZ of blacks in 1970 had incomes below
the poverty level; purchase of a school record for low
income blacks in that county is a real financial barrier as
was the $1.50 Alabama poll tax outlawed by the Voting Rights
Act. This school record purchase is not required in other
counties.

In Chambers County, blacks attempting to register in
1976 and 1977 were denief 2 because they did not know their
beat or precinct number. In other counties, it is considered
to be the responsibility S the regiatazas to determine an
applicant's voting place.

There were reports that blacks have'been treated in an
unpleasant and intimidating manner by registrars, according
to persons from Elmore, Hal e,AIee, Marengo, Marshall, Monroe,
Morgan, and Russell Counties. Hone of these counties has
any minority registrars. Pickens County registrars have
called the sheriff when several blacks came to the office to
register. The sheriff, a deputy and the courthouse groundskeeper
then stoodlqver the applicants as they attempted to complete'the forms." It had a chilling effectL.

* People who have promoted and encouraged black voter
registratigs have in recent years ,~een jailed and prosecuted
in Russell" and Pickens counties.'" In Morgan County, a
black activist appeared before the County Commission to get
additional~polling places in black neighborhoods, over the
opposition of the chair of the board of registrars, Immediately
following the Commission meeting, the white woman chair went
to the black man's probation oficer and to the trial judge
and initiated an effort to get the man's probation revoked.
The black leader spent five days in jail, and his probationary
period was extended. The voting activist believes that
revocation proceedings would never had been brought nor his
probation extended hadibe not been involved in black voter
registration activity. ".

In 1978, the Alabama legislature passed legislation
stating that boards of registrars "may appoint deputy
registrars. Ala. Code 517-4-158. At the same time, the
statute requiring boards to visit each precinct of their
county was repealed. Subsequent to the passage of this Act,
the NAACP State Conference of Branches mounted an intensive
campaign to get black people appointed as deputy registrars.
Contacts were made in person and in writing to county boards
urging the appointment of black citizens. Lists of black
people willing to accept these unpaid volunteer positions
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were provided.19 After a year of frustration, the NAACP
enlisted the help of the Governor. Governor Fob James
sent letters on May 6, 1980 to all boards of registrars
urging that they comply with the spirit and intent of the
law. (See Appendix 5) Despite all these efforts, registrars
in many counties with sizeable black populations have refused
to appoint deputy registrars. The absence of these deputies
correlates directly with low black registration figures.

Counties of Registered
251 or More Black Voters
Black and No Percent Percent of
Black Deputy Black Total Regis-
Registrars Population tered Voters

Barbour 45 33
Chambers 36 23
Coosa 35 23
Dallas 55 45
Hale 63 53
Henry 38 28
Marengo 53 34
Monroe 44 20
Picke s 42 33
Pike 35 22
Tallapoosa 27 18

*Except whdre otherwise noted, population data used in the
report is based on Total Population By County: Alabama 1980,
U.S. Census of Populat-on Prelminary provided by AlabamaDTFeo-F-9-ta-e Manning and Feder-al Planning.

In several counties where black deputy registrars were
appointed, when their diligence and productivity became
obvious, unreasonable restrictions were placed upon2shem or
they were permitted to serve only for a short time. In
Lee County, one of;three deputized black women was informed
that completed applications must be returned on the same fy
that they had been picked up from the registrars' office.
After turning in a large number of completed applications,
another of these women was told that she could no longer
sign the forms but would have to help in the office under a
registrar's supervision. The stated reason was because of
errors she had made. In fact, there was one egor on one
form - the beat number was listed incorrectly. Finally
the plans of these women to conduct a registration drive in
the rural areas of the county were completely frustrated,
when they were denied forms altogether. In effect, they
were no longer deputy registrars.
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Deputy registrars were very effective when used. The
NAACP reported that the utilization of minority deputy
registrars in Jefferson County contributed to the marked
increase in black voters in that county and to the 2 lection
of a black mayor in Birmingham, Richard Arrington. In
Conecuh County. ten black deputy registrars registered
almost 800 people in only two months. More than 2,500
names were added 19 the voting rolls in Wilcox County by
these volunteers. ' Similar successes are reported in Bibb
County.- Two Russell County dep 4 registrars added 1.980
blacks to the registration rolls. The efforts of deputy
registrars to register black college students and others in
Montgomery County helped make possible the election of two 30
black county commissioners in 1980, one of whom ran unopposed.

In the 1981 session of the Alabama legislature, at
,.least three bills were introduced which would have facilitatedvoter registration in Alabama. None passed. Two of these
would have authorized certain officials - - high school
principals, college and university personnel and city clerks - -
to serve as registrars. S. 324, S. 9..

B. 1981 Reidentification Legislation Will EraseSubstantial Numbers of Qualified Blacks
• . From thie Vo gh Lists. .

t

series of what are called voter reidentification
bills havetbeen passed by the Alabama legislature during the
current session. Actually, the process prescribed by these
bills more closely resembles reregistration than it does re-
identification. Black political leaders believe that they
were systematically drafted with the purpose of disenfranchising
black voters in large numbers in counties with majority
black populations.. "It took us 15 years to get these people
registered," said Wilcox.County Sheriff Prince Arnold, the
County's first black sheriff. "We've only been able to vote
for 15 years. NowO we'll have nine months to do what took
15 years." h; saidZ adding thaSthe bill "appears to be
deliberately aimed at blacks.''"

This opinion is substantiated by the following facts.
Five of the counties for which this legislation was introduced
have substantial black populations.

Lowndes 75. 1Z
Perry 60.2
Sumter 69.5
Wilcox 68.9
Dallas 55.2

Bills were passed requiring purges in Perry, Sumter and
Wilcox Counties. Blacks have finally achieved some degree
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of political success by electing blacks to countywide offices
in each of these counties.

The bills state that registrars will visit each beat
for the purpose of enabling registered voters to reidentify.
The visit will be between9sOO A.M. and 5:00 P.M. on a week
day. In Sumter and Perry Counties, a person can only reidantify
at the courthouse or the beat where 0/he lives, not in the
beat where s/he works. Weekend or evening sessions are not
authorized or specified, making reidentification burdensome
for low income working people, the majority of whom are
black in the counties which will purge. Also, negatively
impacted are students attending colleges in other areas.
This is significant ip PerryCounty because of an Intense
and successful campaign to have black colle&e students 3 2participate in local elections by using absentee ballots.

The prescribed method of notification of reidentification - -
one notice in a county newspaper - - appears to be designed
to ensure that few people will know about it. It almost
excludes low income and po .rly educated citizens, most of
whom do not buy and read newspapers.

Persons reidentifying must-complete a questionnaire
which repeats many of the same questions asked upon initial
regiftration. Wilcox County's questionnaire requires
Social Security and driver's license numbers with no other
identification options noted.

The Eear expressed by black political leaders that the
implementation of this legislation will be devastating is
based on the impact of an almost identical enactment on
Choctaw County-two years ago. Introduced after two black
county commissioners were elected for the first time, the
purge resulted in a major reduction in black registered
voters. The Choctaw County Voters League has documented
over 700 eligible blacks dropped from the rolls (approximately
20% obregistered blacks), and they believe there were many
more. This, of 'ourse, is a number large enough to spell
defeat for minority candidates. Anthony Butler, president
of the League, characterized many of those who failed to re-
identify as elderly people who have Nvid and bitter memories
of past experiences with registrars.

C. Black Registrants Have Been Omitted From Poll Lists.

In a number of counties, legally registered black
people have found that their names have been left off the
voting list at their ward or precinct place.- In Chambers
County, a black man who worked at the polls between 1975 and
1978 reported many registered blacks were unable to vote at
their polling place for this reason. He believed that this
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occurred because there were no minority registrars. and the
white registrars 3,ere unfamiliar with black neighborhoods
and communities. In Chilton County, it was reported that
polling places were changed shortly before an election in
1980 and many black citizens were unaware of the change. In
at least one case, a black married couple found that their
names ageared on the lists of two widely separated polling
places.

A large number of voters' names were oatted in Conecuh
County during the 1980 election for Evergreen City Council.
Dozens of blacks who had been voting in Evergreen for years
were informed that they could not vote as their names were
not on the list of registered voters. Voting a challenged
ballot, an optional procedure under Alabama law, was not
mentioned by poll workers. Ala. Code 517-12-3. Instead,
they were told they would have to go to the courthouse or
city clerk and get a note verifying their eligibility. Many
did not make that extra trip. The incumbent black "~yor pro
tem, running for a second term, lost by four votes.

D. Assistance to Illiterate Voters Has Been Circumscribed.

In at least eight counties, serious violations of
election law have occurred when illiterate or handicapped
blacks have been denied the right to have the person of
their choice provide them needed assistance, as provided
under Alabama law. Ala. Code J§17-8-29; 17-9-25. Our survey
revealed this in %rshall, Monroe, Russell, Marengo, and
Conecuh counties. In Washington County and PJskens County
in the 1980 election, and Perry County in 1978, people who
assisted more than one voter were harassed and threatened
with arrest.

E. Blacks Seeking to Vote Absentee Were Intimidated.

Absentee ballots have been the object of continuing
controversy in the Alabama election process. Lack of
confidentiality and inequitable eligibility criteria were
two problems which were corrected in 1978 by legislative
action. However, blacks continue to maintain that they have
been unfairly denied the use of absentee ballots and/or that
they have been harassed and threatened because they did use
them. In Russell County, it was reported that a number of
minority voters were visited by "a man from the D.A.'s with
a big &bn on his hip" who questioned them about their absentee
votes. One elderly black womagl thoroughly frightened,
said she might never vote again.
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F. Black Voters Perceive Economic Threats.

Blacks continue to fear economic retaliation for voting
or "voting wrong". Welfare recipients in Autauga County
reportedly were advised by case workers to vote for a certain
candij4te for mayor, who they were told, would be good to
them. In Washington County, it is widely believed by
blacks and Indians that how a person casts his or her vote
is known by others and can result in serious repercussions.
An Indian woman reported that her vote for Gallasneed Weaver,
an Indian running for county commissioner, resulted in4.ertermination from the county administered CETA program.

Mary Gamble believes she faced serious economic problems
because she was a black candidate in July 1980 for town
council in Clio. Ms. Gamble had a loan, secured by a second
mortgage on her home, from the only bank in Clio. The white
man who has been Mayor of Clio for more than 25 years is the
president of the only bank in Clio. Two weeks before the
town council election, the Mayor, president of the bank,
notified her that she had three days to bring her note to a
current status. After she filed an election contest in
state court, the Mayor came to her house about the note.

" G. Candidacy Information Is Difficult to Obtain
In Some counties.

mis:lack citizens describe repeated i stances of deadlines
missed and opportunities lost because of a lack of accurateand timely information. Black persons in Hale County report
that upcoming elections are never publicized in the Newbern
community &3 that qualifying deadlines pass without their
knowledge. District Court Judge Eddie Hardaway, the first
black elected to a major Sumter County office other than
school board, reported that one local official volunteered
information intentionally designed to mislead him as to what
positions4.ould be available in the upcoming November 1980
election.
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FOOTNOTES

SECTION II
1 Staff interviews with Sally Hadnott, Autauga County,
4/1/81, Robert Ellis, Baldwin County, 3/27/81, Ernestine
Hyles, Butler County, 4/4/81, Amos Gunn, Chambers County
3/4/81, John Sims, Chilton County, 4/4/81, Anthony Butler,
Choctaw County, 3/20/81, Elma Brock and Bernest Brooks,
Coffee County 4/4/81, Tommy Duncan and Beverly Stone, Coosa
County, 4/6/81, Charles Blaylock and Lewis Washington,
Elmore County 4/8/81, H. K. Matthews, Escambia County,
2/25/81, Sam Pendleton, Lauderdale County, Franklin County
5/16/81, Teresa Burroughs, Hale County 3/81, Annie Mae
Martin, Henry County, 6/5/81, Hoover White, Lawrence County
4/81, Ed Ayers and Roosevelt Agee, Marengo County, 3/14/81,
James Minson, Marshall County 4/4/81, Ann Walsh, Mobile
County 3/25/81, Ernestine Odom, 4/4/81, Willie Frank Marshall
5/27/81 and George Brown 2/24/81, Monroe County, James
Guster, Morgan County 4/20/81, Albert Turner, Perry County,
3/25/81, Geraldine Sawyer, Pickens County, 4/23/81, Judge
Eddie Hardaway, Sumter County, 3/24/81, Marel Hayes, Tallapoosa
County, 3/6/81, Bryant Melton, Tuscaloosa County 4/81

2 Alalfama Code 517-4-156

3 Ibia.
4 Staff interviews with Sally Hadnott, Autauga County,
4/1/81, Robert E. Ellis, Baldwin County, 3/27/81 Ernestine

-- Hyles, Butler County, 4/4/81, Amos Gunn, Chambers County
3/4/81, John Sims, Chilton County, 4/4/81, Anthony Butler,-
Choctaw County, 3/20/81, Elma Brock and Bernest Brooks,
Coffee County, 4/4/81, Charles Blaylock and Lewis Washington,
Elmore County, 4/8/81, H. K. Matthews, Escambia County,
2/25/81, Sam Pendleton, Lauderdale County, 5/16/81, Teresa
Burroughs, Hale County 3/81, Annie Mae Martin, Henry County,
6/5/81, Hoover White, Lawrence County 4/81, Ed Ayers and
Roosevelt Agee, Maiengo County 3/14/81, James Hinson, Marshall
County 4/4/81, Ernestine Odom 4/4/81 Willie Frank Marshall
5/27/81, and George Brown 2/24/81, Monroe County, James
Guster, Morgan County 4/20/81, Albert Turner, Perry County,
3/25/81, Geraldine Sawyer, Pickens County 4/23/81, Judge
Eddie Hardaway, Sumter County 3/24/81.

5 Staff interview with Ernestine Odom, 4/4/81
6 Staff interview with Willie Frank Marshall 5/27/81

7 Staff interview with Sally Hadnott, Autauga County 4/1/81,
Ernestine Myles, Butler County 4/4/81, Amos Gunn, Chambers
County 3/4/81, John Sims, Chilton County, 4/4/81, Anthony
Butler, Choctaw County 3/20/81, Charles Barron, Clarke
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County, 2/26/81, Reverend Lathonen Wright, Clay County,
4/14/81, Bernest Brooks, Coffee County, 4/4/81, Larry Fluker,
Conecuh County, 2/23/81, Harvey Smith, Coosa County, 4/6/81,
Teresa Burroughs, Hale County 3/12/81, Annie Mae Martin,
Henry County, Nancy Gibb, Lee County, 5/27/81, Charles
Smith, Lowndes County, 3/25/81, Roosevelt Agee, Marengo
County, 3/14/81, Ernestine Odom, Monroe County, 4/4/81,
Albert Turner, Perry County, 3/25/81 Geraldine Sawyer,
Pickens County, 4/23/81, Judge Eddie Hardaway, Sumter County,
5/24/81, Charles Woods, Talladega County, 3/20/81, Bryant
Melton, Tuscaloosa County, 4/81, Albert Ridgeway and Robbie
Reed, Washington County, 3/12/81.

8 Staff interview with Eddie Brown 5/6/81

9 Staff interview with Arthur Sumbry 3/5/81
10 Staff interview with Roosevelt Agee 3/14/81

1l United States Department of Commerce, Bureau of the
Census, General Social and Economic Characteristics of
Alabama, Census PC(l)-C2 Alabama, Table 128 p. 2-204.

12 Staff interview with Amos Gunn 3/4/81

13 Staff interview with Beverly Stone and Harvey Smith,
CoosaCounty Registrars 4/6/81, S. I. Harry, Elmore County
Registrar 3/30/81, Nancy Gibb, Lee County Deputy Registrar
5/26/81, and Eddie Brown, Bibb County Deputy Registrar
5/6/81 4

14 Staff interviews with Charles Blaylock, Elmore County

4/8/81, Teresa Burroughs, Hale County,5/28/81, Barbara
Pitts, Lee County, 5/1/81, Roosevelt Agee, Marengo County,
3/14/81, James Minson, Marshal]. County 4/4/81, Ernestine
Odom, Monroe County, 4/4/81, James Custer, Morgan County,
4/20/81, Arthur Sumbry, Russell County 3/5/81

15 Staff interview'with Geraldine Sawyer, Pickens County
4/23/81

16 Staff interview with Arthur Sumbry 3/5/81

17 Staff interview with Geraldine Sawyer, Pickens County
4/23/81

18 Legal Services of North Central Alabama, staff interview

with James Custer 4/20/81

19 Staff interview with Charles Woods, NAACP State Conference

President 3/20/81
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43 Staff interview with Nola Reid 1/13/81.

Staff interview with Hary Gamble 6/1/81.
45 Staff interview with Teresa Burroughs 3/15/81.

46 Staff interview with Judge Eddie Hardaway 3/24/81.
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II. THE ACT HAS BEEN USED SUCCESSFULLY TO
PROTECT BLACK VOTING RIGHTS IN THE STATE

The judicial and administrative remedies provided for
by the Voting Rights Act have been used successfully in
Alabama to eliminate many racially discriminatory voting
laws and procedures and to prevent the substitution of new
laws designed to serve the same purpose. The tools provided
in the Voting Rights Act - - Section 5 pre-clearance, authorized
litigation and the use of federal examiners and observers - -
have proved to be reliable weapons in the fLght to protect
the voting rights of blacks in Alabama.

The Section 5 pre-clearance requirement has been an
effective remedy. 42 U.S.C. $1973c. It has provided the
mechanism by which the U.S. Attorney General could prevent
the implementation in Alabama of racially discriminatory
voting legislation. Further, it is believed to have served
as a deterrent to the enactment of flagrantly discriminatory
legislation.

The Attorney General has acted to interpose his objection
to 72 voting changes submitted by the state, as of
February 28. 1981. That is, the Department of Justice
determined that on the basis of the information submitted
that the proposed change was discriminatory in purpose or
effect. An examination of the types of changes to which the
Attorney General has objected reveals the numerous methods
by which jurisdictions have attempted to thwart effective
minority political activity. Alabama submissions objected
to by-the Attorney General are shown below:

Year Change County

1969 Garrett Act State
Poll list signature Baldwin
Poll list signature Dale
Poll list signature Morgan
Poll lis signature Montgomery
Poll lis signature Mobile
Poll list signature Lee
Poll list signature Escambia
Poll list signature Russell
Poll list signature Mobile

1970 Absentee registration literacy
requirement State

Numbered posts Jefferson
Birmingham

Anti-single shot Talladega
Numbered posts Jefferson

Birmingham



786

20
Year Cange County-

1972 At-large election Autauga
Residency requirement Autauga
At large elections Autauga
Majority vote requirement Autauga
Residency requirement Autauga
Assistance to illiterates State

restricted
Assistance to illiterates

restricted State
Independent candidate

signature requirement State
Elective to appointive

justices State

1973 Candidate qualification procedures Mobile

1974 At-large elections Pike
Majority vote requirement Pike
Residency requirement Pike
Staggered terms Pike

1974 Multi-member districts Sumter
Anti-single shot Sumter

1975 Numbered posts Talladega
Annexation Jefferson
Annexation Shelby
Annexation Shelby
Annexation Shelby
Annexation Shelby
'Annexation Shelby
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Annexation Jefferson
Staggered terms Russell

r
1976 Primary date contested elections State

Reapportionment of
Democratic Party
Executive Committee Pickens

Combines 2 counties foi
judicial district State

Form of city government and
specified duties for
commissioner Mobile

Redistricting Pickens
At-large nomination and election

of county commission State
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Year Chapge County

At-large election of Board of
education and commissioners Chambers

Numbered posts Chambers
Majority vote requirements Chambers
Staggered terms Chambers
At-large electioR Hale
At-large election Colbert
Residency requirement Colbert
At-large election Hale
At-large election Hale
At-large election Hale

1977 Annexations Shelby
Method of electing

county commissioners Barbour
Method of electing

county commissioners Barbour
Incorporation Lowndes
At-large election of

county commissioners Clarke

1980 Annexation Jefferson
Redistricting Dallas
Voting machines Sumter
Numbered beats Sumter

> Polling places Sumter

While'the clear intent of Section 5 was that all changes
in voting laws or practices be submitted to the Justice
Department, or that a declaratory Judgment be obtained in
the federal court in the District of Columbia, significant
numbers of changes have not been submitted. For example, in
1975, there were at least 90 acts passed by the Alabama
Legislature dealing with voting. Thirty-eight of these acts
were never submitted to the Department of Justice for pre-
clearance. See Table 6 in Appendix for list of these acts.
As a result, new pieces of discriminatory legislation have
been implemented.

The fact that many concerned black individuals and
groups do not possess sufficient knowledge as to preclearance
protections and procedures is another serious hindrance to
the effectiveness of Section 5. For example, in Washington
County. black and Indian leaders did not learn until a visit
by a Southern Regional Council staff member on September 3,
1980, that they could voice their concerns to the Justice
Department about a change to at-large elections for the
County Commission which had been enacted in 1969. Unfortunately,
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the submission, which was not made until Dec mber of 1979,
had already been approved on August 8, 1980. A similar
situation took place in Choctaw County regarding a voter re-
identification bill which was approved by the Department of
Justice in August of 1978. According to the President of
the Choctaw County Voters League, when inquiries were made
at the Justice Department as to why the legislation was not
objected to, he was told that two black elected officials
contacted by phone by Justice had indicated that they approved
of the submission. Both of these individuals degy that they
were contacted or that they approved the change. Again,
black commnity leaders voiced their opposition too late,
the submission had already been approved and implemented
with dire results - at least 7RO eligible black voters were
dropped from the voting rolls.
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FOOTNOTES

SECTION III

1 Staff interviews with George Brown 2/24/81. Albert Turner
3/25/81, Eddii Hardaway 3/24/81, Charles Woods 3/20/81,
Albert Ridgeway 3/13/81, Charles Blaylock 4/8181, Roosevelt
Agee 3/14/81.

2 Staff interview with Reverend Albert Ridgeway and Gallasneed
Weaver 3/13/81 and telephone interview with David Bell
5/20/81.
3 Staff telephone interview with Anthony Butler 3/20/81.

4 Ibid.
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IV. AT-LARGE ELECTION STRUCTURES DILUTE THE CHANCE OF
BLACKS BEING ELECTED TO COUNTY AND MLNICI,AL OFFICES

A number of Alabama's political subdivisions are governed
by election laws which by intent or effect dilute the vote
of minority electors. Perhaps the most pervasive of these
is the at-large system of election. In counties or municipalities
where blacks constitute less than a majority of the electorate,
and racially polarized voting occurs, this election system
in most cases results in failure for minority candidates.

The courts.have not definitively decided the legality
of at-large systems as found in Alabama. Whether an at-
large system of electing members of a county or municipal
governing body which dilutes minority voting strength violates
Section of the Voting Rights Act, 42 U.S.C. 11973, was not
fully resolved in City of Mobile v. Bolden, 446 U.S. 55, 100
S.Ct. 1490 (1980) Only JusticeStew-i-'iplurality opinion
addressed this question, answering it in the negative. One
Fifth Circuit panel post- Bolden has held that Section 2
prohibits intentional vote-tIWuion. United States v.
Ualde Consolidated Independent School District, 625 F.2d
547 (5th Cir. 180U) cert. denied, #80-1237, 49 L.W. 3680
(1981). A second panel stated n dictum that a Section 2
cause of action was coextensive with the fifteenth amendment
claidc. Lodge v. Buxton, 639 F.2d 1358, 1364, it.ll (5th Cir.
1981)1. Atifrd pan-eladopted Justice Stewart's view that a
vote dilution claim cannot be made out under Section 2.
McHillan v. Escambia County, 638 F.2d 1239, 1243 n.9 (5th

The breadth of the fourteenth and fifteenth amendments'
protection of minority voting rights from the dilutive
effects of at-large systems is also unsettled. In Bolden a
majority of the Justices agreed that vote dilution may
violate the fourteenth amendment, but there was no majority
view of whether discriminatory purpose as well as effect
must be proved under the fourteenth or fifteenth amendment.
The Stewart plurality .in Bolden would require a showing of
invidious purpose to make out a fourteenth amendment claim.
100 S.Ct. at 1497, 1501. According to the Stewart plurality,
the fifteenth amendment does not extend to dilution claims.
100 S.Ct. at 1499. Fifth Circuit panels have reached conflicting
results on these questions. See Lodge v. Buxton, supra;
McMillan v. Escambia County, super; and UnTe-F-States v.
Uvalde Consolidated Tndependen7School istrKict, supra.

The survey results show clearly that in Alabama the at-
large systems serve to keep black representation at extremely
low levels. This situation demonstrates the need to amend
Section 2 of the Act to outlaw voting practices which have
the "effect" of diluting minority voting strength.

........... W- -
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A. County Commissions

The vast majority of the 67 county commissions in
Alabama are elected at-large. According to our survey and
one recently completed by the Association of County Coumissins
of Alabama, county commission election forms are as follows:

Systems for Electing County Commissions

At-large election with
residence requirement
in numbered district 40

At-large election with no
residence requirement 5

Nominated by district and
elected countywide 6

Single member nominations
and elections 16

67

At-large county commission election plans have inhibited
blace candidates from being elected to county governing
bodies, except where blacks constitute a large majority of
the population. In counties where blacks constitute more
than three-fifths of the population, they can, not surprisingly,
elect county commissioners in at-large elections.

Percent At Large
Black Commission

County Population Total* Black

Macon 84.2% 5 5*
Greene 78.0 5 5*
Lowndes 75.0 5 4
Wilcox , 68.8 5 2
Bullock 67.6 5 4*
Perry 60.1 5 3

*Includes Probate Judge

Even in heavily black counties, the at-large system
often prohibits the election of black candidates to the
commissions. In sixteen counties where blacks exceed 25
percent of the total population, no black sits on the Commission.

83-679 0 - 82 - 51 (pt.1)
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Percent
Black

Population

69.3%
54.6
53.3
44.4
43.0
42.7
38.7
37.9
34.7
33.3
28.1
29.6
30.8
27.2
27.0
26.2

At-Large
County

Commission

Total Black

4
5
5'
5
5
5
5
5
5
4
5
5
5
4
6
5

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

.Conversely, single-member district elections facilitate
the election of black candidates to the county commission.
In the following counties where commissioners are elected by
district, blacks serve on the county governing body:

County
Percent County
Black Commission

Population Total Black

Hale
Choctaw
Montg omery
Mobile

62.8%
43.5
39.4
31.5

5
5
5
3

1
2
2
1

In each of these counties, except Choctaw, single-member
district elections were gained only as a result of federal
court orders. Hale County illustrates the importance of the
Voting Rights Act in protecting newly enfranchised blacks
from dilution of their votes through institution of at-large
election procedures. Prior to passage of the Act, Hale
County Commissioners had been elected by district. In
November 1965, Hale County changed to an at-large system.
This change was not precleared under Section 5. In United States
V. County Commission Hale County, Alabama, the three-judge
court invalidated the change to at-large elections. 425

Counties
More Than
25% Black

Sumter
Dallas
Marengo
Barbour
Monroe
Clarke
Butler
Henry
Coosa
Jefferson
Washington
Escambia
Talladega
Tuscaloosa
Tallspoosa
Crenshaw
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F.Supp. 433 (S.D. Ala. 1976), aff'd per curiam, 430 U.S. 924
(1977). See also Brown v. Moore, 42W. Supp. 1123 (S.D.
Ala. 1976) (MobileTT-endr-vC McKinney, 460 F.Supp. 626
(M.D. Ala. 1978) (Montgomery).

The election of black commissioners even where county
commission elections are by district has been hindered by
other voting rules. An Alabama statute which requires a
run-off unless a candidate receives a majority of votes
dilutes the strength of black votes. Ala. Code 517-16-36
Under a plurality-win system, a black candidate has a better
opportunity to win if white voters split their votes among
several white candidates and blacks engage in "single-shot
voting" for the black candidate. In City of Rome v. United States,
the Supreme Court in affirming the lower court's finding
regarding the effect of plurality-win requirements explained
single-shot voting, 446 U.S. 156, 100 S.Ct. 1548, 1566
(1980).

Consider [a] town of 600 whites and 400 blacks
with at-large election to choose four council members.
Each voter is able to cast four votes. Suppose there
are eight white candidates, with the votes of the
whites split among them approximately equally,
and one black candidate, with all the blacks voting
tor him and no one else. The result is that each
.white candidate receives about 300 votes and the
black candidate receives 400 votes. The black has
probably won a seat. This technique is called single-
shot 'oting. Single-shot voting enables a minority
group to win some at-large seats if it concentrates
its vote behind a limited number of candidates and
if the vote of the majority is divided among a number
of candidates.
U.S. Commission on Civil Rights, The Voting Rights
Act: Ten Years After, 206-207 (1975).

Thus, if a black candidate runs against two whites for a
commissioner's position, s/he cannot win by gaining a plurality.
In a run-off, a black candidate is in most cases running-
against a white candidate.

Other voting rules frequently employed in Alabama also
serve to decrease the likelihood of a black's being elected.
In City of Rome the Supreme Court affirmed the lower court's
conclusion that numbered posts, staggered terms and residency
provisions force head-to-head contests between blacks and
whites and deprive blacks of the opportunity to elect a
candidate by single-shot voting. 100 S.Ct. 1548, 1566
(1980). For example, if four commissioner seats are open
and the places are numbered, there are four individual
races, instead of a true at-large election where the four
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persons with the greatest numbers of votes get the four
seats. Residency requirements similarly lead to head-to-
head contests. Staggered terms have the same effect: "'if
each member has a 4-year term and one member is elected each
year, then the opportunity for single-shot voting will never
arise."' Spra at 1548 citing to City of Rome v. United States,
472 F.Supp 22I, 244 n.95 (D.D.C. 1979) (quoting U.S'. Commission
on Civil Rights, supra, n.19, at 207-208).

The effect of these voting rules is shown by the absence
of black commissioners in counties which have district
elections with other dilutive rules:

Counties With District Elections Where
No Blacks Hold County Commission Posts

Percent Dilutive Voting Rules
Black Staggered Numbered

County Population Terms Posts

Pickens 41.8% X
Conecuh 41.1 X X
Chambers 35.5 X X
Pike 35.0 X

B. county School Boards

At-large election plans also have the effect of minimizing
the numbers of blacks elected to county school boards.
Blacks hold only 37 of- the 344 county school board seats in
Alabama. The large majority of these black elected board
members reside in counties with large black populations:

Percent Number Black
Black Population School Board Members

100-75% 14
74-50 . 15
49-25 8
24-0 0

Of the eight black board members serving in counties less
than 50% black, three wer2 elected in county elections
districted by curt order and one was appointed to fill an
unexpired term. Thus, only four of Alabama's 37 black
board members were elected at-large in counties less than
50% black.
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The following Alabama counties with a black population
over 25% have no blacks serving on the county board of
education. Black enrollment (1979-80) as a percent of the
total is also shown.

Counties with No Blacks on County School Board

Percent Black
Population

552
43
42
41
36
35
38
35
33
32
27
27
25
28
34

Percent Black
Enrollment in
County Schools

75Z
65
60
59
55
54
53
52
41
40
39
36
34
23
16*

Source: Enrollment Figures - State4 Department of
Education, Business Office

* The majority (89%) of the black population of Jefferson
County resides within municipalities served by city school
systems.

This pattern -which requires large black voting majorities
to elect black school board members is repeated in the
election of black candidates for county superintendent of
schools. Only five heavily black Alabama counties have
black superintendents:

Counties with
Black School
Superintendents

Macon
Greene
Lowndes
Bul lock
Perry

Percent
Black
Population

84%
78
75
68
60

County

Dallas
Clarke
Pickens
Conecuh
Chambers
Pike
Henry
Coosa
Washington
Escambia
Tallapoosa
Crenshaw
Lee
Tuscaloosa
Jeffecson
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C. County Sheriffs

The county sheriff in Alabama is not only the chief law
enforcement officer, but he, also, has substantial responsibilities
related to elections. He, along with the probate judge and
county clerk, selects poll workers for primaries and general
elections. Ala. Code S17-6-1. He distributes voting materials
and keeps the peace during elections. Ala. Code S§17-16-22,
17-16-70. Blacks have been elected sheriffs in only six of
the eight majority black counties:

Counties With
Black Sheriffs

Macon
Greene
Lowndes
Wilcox
Bullock
Perry

D. Other County Offices

Percent
Black Population

87%
78
75
69
68
60

Only three blacks have been elected to serve as circuit
clerks; the same number have been elected coroner. There
are four black tax assessors and five tax collectors. Black
citizens have been successful in being elected to these
offices only in heavily black counties:

Percent
Black

County Population

Macon
Greene
Lowndes
Wilcox
Bullock
Perry

84%
78
75
69
68
60

Circuit
Clerk

X
X

Tax Tax
Coroner Assessor Collector

X
X
X

X

X
X

X
X

X
X

X
X

L. Municipal Officials

Alabama's twenty-one black mayors are found almost
exclusively in municipalities with black majorities. Only
one has been elected in a municipality which is less than 50
percent black.
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Municipalities
Percent Black with
Population Black Mayors

100-75% 12
74-50 7
49-25 1
24-0 0

(Census data was unavailable for White Hall which has a
black mayor, as it is unincorporated.)

Most municipal elections in Alabama are conducted on an
at-large basis. Only four of the 428 cities and towns hold
elections by district according to in ormation supplied by
the Alabama League of Municipalitied.

The at-large election system has the same dilutive
effect on election of municipal governing bodies as it does
on county elections. Two-thirds of the blacks serving on
municipal councils or commissions are in cities or towns
with black majorities. Most (71%) serve in towns of less
than £,000 people. Only twelve of the elected black council
members are serving in cities or towns with populations 25%
or lets black.

Black Members of Municipal Governing Bodies

Percent Number
Black Elected

Population Blacks

100-75% 62
74-50 35
49-25 36
24-0 . 12

145

Table 7 in the Appendix shows Alabama municipalities which
have black elected officials.

Black residents of cities and towns across Alabama are
unable to elect blacks to at-large city councils and commissions
The large majority (101) of the 152 municipalities with this
election system and with populations at least 25 percent
black have no black elected officials The table below
lists towns of over 2,500 population, with at least one-
fourth the population black, which have no black council
members.
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Cities/Towns Total Black
At-Large Eledtions Population Population

Mobile 199.392 36
Tuscaloosa 73,228 35
Bessemer 31,720 51
Opelika 22,087 34
Alexander City 13,747 .28
Troy 12,600 . 34
Eufaula 12,097 34
Greenville 7,807 39
Bay Minette 7,455 25
Lanett 6,897 31
Jackson 6,073 34
Roanoke - 5,901 37
Monroeville 4,846 29
Wetumpka 4,341 25
Evergreen 4,171 40
Lafayette 3,647 57
Dadeville 3,263 39
Brundidge 3,213 54
Greensboro 3,248 61
Abbeville 3,185 36
Livinaston 3.176 47
Brent 2,820 42
Lindep 2,753 49
Graysville 2,642 35

See Table 8 in the Appendix for a complete listing of Alabama
municipalities with at-large election systems and no black
council members. Twenty-seven of these cities and towns have
black majorities, as indicated in Table 9 of the Appendix.

As in county elections, single-member district elections
facilitate the election of black candidates to the council.
Each of the four cities which have this form has black
elected officials.!

Percent City Council
City Black Population Total Black

Selma 53% 11 5
Anniston 40 4 1
Montgomery 39 9 4
Phenix City 36 4 1

This section clearly shows that the effect of at-liege
election structures in Alabama's counties and municipalities
is to make it almost impossible for black persons to be
elected to those offices. The section is not meant to argue
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for proportional representation. It is merely the accepted
academic technique for an initial step in examining the
effect of election structures. These results make a strong
case for amending Section 2 of the Act to cover such structures.
Regardless of the purpose of their adoption, the effect in
Alabama is unquestionably discriminatory.
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FOOTNOTES

SECTION IV

1 Staff telephone interview with Mary Lou McHugh, (Association
of County Commissions of Alabama staff member) 5/21/81.

2 Choctaw, one black school board member, districted by

Johnson v. Board of Education of Choctaw County, No. 77-169-
P (S.D. Ala. March 24, 1978) and Mobile, two black school
board members, districted by Brown v. Moore, 428 F.Supp.
1123 (S.D. Ala. 1976), aff'd,575F.2d-8-(5th Cir. 1978),
vacated and remanded sub-nom Williams v. Brown, 446 U.S. 236
(1980), e-ctions hel_ -- Tstricts pendin--decision on
remand Moore v. Brown,_ US. 101S.CEt6 (198U).

3 Staff interview with William V. Neville 5/28/81.

4 Staff telephone interview with Ruth Lockett, State Department
of Education, Business Office 6/10/81.
5 Staff interview with Julie Sinclair, Librarian, Alabama
League of Municipalities 5/4/81.

6 Richard E. Engstrom and Michael McDonald,
The Election of Blacks to City Councils: Clarifying the
Impact of Electoral Arrangements on Seats/Population Relationship
American Political Science Review, June, 1981.
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Conclusion

That the Voting Rights Act has made effective participationin the democratic process a reality for scores of formerlydisenfranchised black Alabamians is clearly shown in thisreport. That serious obstacles continue to confront blackvoters is documented as well. The reported -problems underscorethe need for extension of Section 5 and the amendment ofSection 2 of the Voting Rights Act in order that thesebarriers may finally be removed and all Alabamians mayfreely take part in this most basic of rights.
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TABLE 1

REGISTERED VOTERS BY COUTY, 1980

White
Registered

Voters
Percent

Number of Total

11,900*
39,037*
9,280
6,636

3,057
9,817

11,612
10,509*
17, 300*

5, 200*
12,693

7,185

28,291
7,404
4,481

19,921
6,912

36,467
20,830
17,479

14, 246*
17,576
56,857
9,932*

16,566
2,151
4,010
6,300

37,000
26,136

251,247
10,271
33, 600*

68%
82
67
82

Not
35
73

Not
77
90
94
63
68

Not
96

Not
88
66
77
91
72
99.64
89
55

Not
72
82
90
86

Not
91
29
47
72
89
96
73
90
89

Black
Registered

Voters
Percent

Number of Total

5,600*
8,569*
4,535
1,440

Available
5,677
3,622

Available
3,448
1,168*
1, 200*
3, 000*
5,868

Available
268

Available
3,815
3,814
1,325
1,979
2,688

130
2,519

14,133
Available

5,540*
3,743
6,331
1,617*

Available
1,638
5,331
4,590
2,400
4,800
1,089

92,544
1,141
4,103*

County

Autauga
Baldwin
Barbour
Bibb
Blount
Bullock
Butler
Calhoun
Chambers
Cherokee
Chilton
Choctaw
Clarke
Clay
Cleburne
Coffee
Colbert
Conecuh
Coosa
Covington
Crenshaw
Cullman
Dale
Dallas
DeKalb
Elmore
Escambia
Etowah
Fayette
Franklin
Geneva
Greene
Hale
Henry
Houston
Jackson
Jefferson
Lamar
Lauderdale

Percent
Black I

Population1

23%
16
45
24-

2
68
39
19
36
8

12
44
43
17
5

18
17
41
35
13
27
1

19
55
2

23
32
14
13

5
13
78
63
38
23
5

34
12
10

32%
18
33
18

65
27

23
10
6

37
32.

4

12
34
17
9

28
.36

11
45

28
18
10
14

9.
71
53
28
11
4

27
10
11
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Percent
Black

Population

White
Registered

Voters
Percent

Number of Total

Black
Registered

Voters
Percent

Number of Total

17
25
15
75
85
21
53
3
2

32
44
40
10
60
42
35
24
40
10
11
70
31
27
28

7

16, 265*
34,084*
21,942
2,701
2,945

80,925
11,290*

40,583
109,101*
11,511
88, 200
45,312

5,531*
8,525

10,900
9,050*

15,150*

32,978
5,490

30, 464*
19,310
56,905*

90
90
92
31
20
88
66

Not
99
69
80
74
95
56
67
78
78
54

Not
89
45
69
82
83

Not

Lawrence
Lee
Limestone
Lowndes
Macon
Madison
Marengo
Marion
Marshall
Mobile
Monroe
Montgomery
Organ
Perry
Pickens
Pike
Randolph
Russell
St. Clair,
Shelby
Sumter
Talladega
Tallapoosa
Tuscaloosa
Walker
Washington
Wilcox
Winston

Total

1,806*
3,916*
1.804
5,921

11,493
11,239

5, 800*
Available

410
48,918*

2,848
- 31,800

2,514
4,269*
4,280
3,100
2, 552*

12,906*
Available

4,076
6,710

13, 687*
4,239

11,655*
Available

2,407
8,625*

25*

416,665

*Records of voter registration by race not maintained; numbers represent
estimate of informed observers, i.e., Probate Judge and/or local black
political leader(s)

I Population data: Alabama Office of State Planning and Federal Planning,
Total Population By County: Alabama 1980, U.S. Census of Population
Preliminary

County

33 8,533 78
69 3, 875* 31

.6 12,507* 99.8

25.6 1,455,980

10
10
8

69
80
12
34

I
31
20
26
5

44
33
22
22
46

11
55'
31
18
17

22
69

.2
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TABLE 2

BLACK ELECTED OFFICIALS IN ALABAMA
FOR SELECTED POSITIONS

1981

Percent
Total Black of Total

State
-enators

Representatives

County
County Commissioners
Probate Judges

Sheriffs
Judges
Coroners
Circuit Clerks
Tax Collectors
Tax Assessors
Superintendents

of Schools
School Board Members

Municipal
mayors

Council Members

Total

35
105

3
13

308 27
67 2

67
200
67
6764a
68b

39
344

428
2041

3900

6
5
3
3
5
4

5
37

20
145

278

a. The positions
been combined into
in Cullman, Morgan
are included under

of tax collector and
a new position called
and Pickens counties.
Tax Assessors on this

tax assessor have
revenue commissioner
These officials
table.

b. Jefferson County has two tax assessors, one of whom
serves Bessemer.

9z
12

9
3

9
2
4
4
8
6

13
11

5

7

7
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TABLE 3

ALABAMA MLNICIPAL[TIES WITH BLACK MAYORS
1981

Percent
Municipalities Population Black

Akron 604 76%
Birmingham 284,413 56
Brighton 5,308 86
Camp Hill 1,623 62
Forkland 429 76
Franklin '133 26
Geiger 200 75
Gordon 362 70
Hobson City 1,288 99
Lisman 402 71
McMulslen 164 76
Memphis 95 100
Mosses '649 100
Prichard 39,541 74
Ridgevill e 182 97
Roosevelt City 3,352 99
Triana 285 98
Tuskegee 11,028 94
Union 358 84
Uniontown 2,112 71
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TABLE 4

DISTRIBUTION OF BLACK CANDIDATES
BY TYPE OF OFFICE SOUGHT

1975-1980

Federal:
U.S. Congress 1

State:
Senators 4
Representatives 21
Other 1

County:
County Commissioners 83
Probate Judges 5
Sheriffs 22
Judges 6
Superintendents
, of Schools 6
School Board Merbers 71
-Other Officials 76

Municipal:,
Mayors 43
Council Members 353

692

1 Secretary of State.

2 Includes circuitrclerks, tax collectors and assessors, and
representatives to Democratic Executive Committees.
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A1I'I':"ND1X 5
be Mr. Woods

NAACfP

STATE OF ALABAMA

MONTGOMErY 36130

Fon Ja-r
S.Hay 

6, 1980

TO ALL BOARDS OF REGISTRARS,

It has come to my attention that many citizen3 In
this state have applied for Deputy Registrars with
their courfty Boards of Registrars. In some cases,
because of confusion and the lack c, understanding of
the intent of the law, some boards have not appointed
eligible persons as Deputy Rlegistrar3.

Therefore, I am calling on board members
indivi.lually and collectively to appoint those citizens
who apply to become Deputy Registrars, in keeping with
the spirit and intent of the law. By appointing Deputy
Registrars, you wil. be helping many citizens of this
state to fight the high cost of gasoline and inflation,
by ma':ing registration more accessible to all;
particularly, nince Deputy Registrars serve free and on
a voluntary basis.

To ensure that th-, working people have a chance to
register and vote, I am asking that you revise your
working hours, where appropriate, by staggering them
and holding some Saturday and evening sessions. Please
know that I am counting on you to carry out this
patriotic comnitment on behalf of the people of
Alabama.

Sincerely,

83-679 0 - 82 - 52 (pt.1)
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TABLE 6

ALABAMA ACTS PASSED IN 1975 CONCERNING VOTING
AND NOT SUBMITTED UNDER SECTION 5

Annexations

Act
Number County City

640 Morgan Flint
167 Baldwin Gulf Shores
719 Morgan Hartselle
283 Morgan Trinity
134 Morgan Trinity
687 Etowah Walnut Grove
708 Marshall Albertville
589 - Fayette Belk
728 Morgan Falkville
478 Escambia Flomaton
882 DeKalb Fort Payne

1067 Cullman Good Hope
674 Lauderdale Killen

1003 £ Talladega Lincoln
610 Mobile Chickasaw
689 - Blount Snead
1078 Randolph Wedowee
1170 Randolph Wedowee
115 Barbour Blue Springs
120 Sumter Cuba

Other Acts Concerning Voting

Act
Number County Description

836 Madison Provides for election of president .
and vice president of Huntsville
City Board of Education

1162 State Repeal of act requiring election of
city boards of education in cities
with population of 70,000-300,000

841 Baldwin Amendment to act 239 to alter
districts of commissioners

325 Calhoun Anniston council-manager form of
government abandoned
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151 Tuscaloosa Regulates use of voting machines

608 Montgomery Mayor-council form of government
established

957 Tuscaloosa Appointment of Board of Registrars

995 Marshall Use of voting machines approved

996 Marshall Use of voting machines approved

136 State Registration districts redefined
and registrars appointed

72 Pickens Board of Education creation
by election

762 DeKalb Provides for general election
of members of county commission

.... 1150 Mobile Board of School Commissioners
districts reapportioned, terms,
and election dates fixed

448 Randolph Probate judge given power to
appoint registrars

743 Randolph Probate judge given power to
appoint registrars

678 Chambers Board of Education election from
districts

914 Marshall Establishes committee to review
county government

113 Jefferson Amendment creating procedures
for change of districting and exclusion
of districts from municipalities.
Limited to districts with
2400-3000 housing units.

Total of 38 acts not submitted

Source: Alabama Laws (and Joint Resolutions) of the Legislature
of Alabama, 1975. Index and Volumes I-IV. "Index of Section
5 Submissions as of February 28, 1981," compiled by the
United States Department of Justice.
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TABLE 7

Alabama Municipalities with
Black Elected Council Members

Municipality

Memphis
Mosses
Hobson City
Roosevelt City
Triana
Ridgeville
Tuskegee
Brighton
Union
Midway
Akron
Forkland
McMullen
Geiger
Prichard
Lisman
Uniontown
Gordon
Union Spriqgs
Hillsboro
Camp Hill
Autaugaville
Hurtsboro
Union Springs
Birmingham
Selma
Fairfield
Demopolis
Pickensville
Margaret
Atmore
Daphne
Thomasville
Brewton
Anniston
Montgomery 1
Silas
Lockhart
Talladega
Castleberry
Phenix City
Sipsey
Coffeeville
Coosada

Population
Total % Black

" 95 100%
649 100

1,268 99
3,352 99

285 98
182 97

12,716 94
5,308 86

358 84
593 81
604 76
429 76
164 76
200 75

39,541 74
402 71

2,071 71
362 70

4,431 69
278 66

1,623 62
843 59
752 46

4,431 69
?84,413 56
.26,684 53
13,040 53
7,678 49

132 48
744 46

8,789 44
3,406 42
4,387 43
6,680 40

29,523 40
78,157 39

343 38
547 37

19,128 37
847 36

26,353 36
678 35
448 35
950 35

Elected
Council
Members

Total 'Black

5 5
5 5
5 5
5 5
5 4
5 5
5 4
5 4
5 4
5 3
5 5
5 4
5 4
5 5
5 3
5 5
5 3
5 1
5 1
5 1
5 4
5 1
5 1
5 I
9 3

11 5
13 8

5 1
5 1
5 3
5 1
5 1
4 1
5 1
4 1
9 4
5 1
5 1
5 1
5 1
4 1
5 2
5 1
5 1
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Elected
Council

Population Members
Municipality Total I Black Total Black

Coosada 950 35 5 1
Ashford 2,165 32 5 1
Millport 1,287 32 5 1
Ashville 1,489 31 5 1
West Blocton 1,147 29 5 1
Adamsville 2,498 28 5 1
Ozark 13,188 23 5 1
Millbrook 3,101 27 5 2
Chatom 1,122 26 5 1
McKenzie 605 26 5 1
Dothan 48,750 26 4 1
Keenedy 604 25 4 1
Sylacauga 12,708 23 5 1
Slocomb 1,883 23 5 1
Florala 2,165 21 5 1
CitrovAelle 2,841 20 5 1
Attalla 7,737 18 5 1
Jemison 1,828 17 5 1
Riverside 849 17 5 1
Auburn • 28,471 16 9 1
Hollywood 1,110 15 5 1
Jacksonville 9,735 12 ' 5 1
Piedmont 5,544 10 5 1
Bayou La Batre 2,005 10 5 1
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TABLE 8

TOWNS 25%-50% OR MORE BLACK WITH
NO BLACK ELECTED COUNCIL MEMBERS

1981

Town

Abbeville
Alexander City
Aliceville
Ashland
Ashville
Bay Minette
Benton
Boligee
Brantley
Brent
Camden
Carrollton
Cherokee
Childersburg
Columbia
Dadev~lle
Daviston
Doziek
Eufaula
Evergreen
Faunsdale
Franklin
Fulton
Gadsden
Gantt
Ceorgiana
Glenwood
Gordo
Goshen
Graysville
Greenville
Grove Hill
Haleburg
Harpersville
Headland
Jackson
Lanett
Leighton
Lincoln
Linden
Lineville

Population

3,155
13,807
3,207
2,052
1,489
7,455

74
164

1,151
2,842
2,406
1,104
1,589
5,084

881
3,263

334
494

12,097
4,171

174
133
606

47,255
314

1,993
341

2,112
, 365
2,642
7.807
1,912

106
934

3,327
6,073
6,897
1,218
2,081
2, 773
2,257

Percent Black
Population

36%
27
45
30
31
35
31
49
33
42
40
43
28
26
25
39
26
39
34
40
34
26
32
25
28
50
35
38
26
35
39
34
25
40
34
34
31
50
42
39
40
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Percent Black
Town Population Population

Lipscomb 3,741 43
Livingston 3,176 47
Loachapoka 335 36
Louisville 791 43
Lowndesboro 207 41
Madrid 238 30
Maplesville 754 32
Millry 956 40
Mobile 199,392 36
Monroeville 4,846 29
Mount Vernon 1,038 41
Mulga 405 44
Myrtlewood 252 28
New Brocton 1,392 30
Notasulga 851 27
Oak Hill 63 38
Opelika 22,087 34
Parrish 1,583 33
Pine apple 298 47
Providence 363 33
Reform 2,245 37
Repton 313 36
River Falls 669 41
Roanoke 5,901 37
Rockford 494 34
Silas 393 38
Town Creek 1,201 27
Troy 12,600 34
Tuscaloosa 73,228 35
Vincent 1,652 28
Wadley 532 28
Waldo , 231 38
Waverly 190 42
Wedowee 908 34
Wetumpka 4,341 25
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TABLE 9

ALABAMA MUNICIPALITIES OVER 50Z BLACK
WITH NO BLACK ELECTED COUNCIL MEMBERS

Percent
Population Black County

Gantts Quarry 71 86 Talladega
Vredenburgh 433 86 Monroe
Newbern 307 84 Hale
Dayton 911 81 Marengo
Epes 399 80 Sumter
Beatrice 558 71 Monroe
Gainesville 207 66 Sumter
Newville 814 64 Henry
North Johns 243 64 Jefferson
Fort Deposit 1,519 63 Lowndes
York 3,358 62 Sumter
Goodwater 1,895 62 Coosa
Greensboro 3,248 61 Hale
Moundxille 1,269 61 Tuscaloosa
Hayneville 592 60 Lowndes
Five Points 197 59 Chambers
Lafayette 3,647 57 Chambers
Bessemer 29,611 55 Jefferson
Brundidge 3,213 55 Pike
Pollard 144 54 Escambia
Eutaw 2,444 53 Greene
Thomaston 679 53 Marengo
Georgiana 1,993 50 Butler
Leighton 1,231 50 Colbert
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ALABAMA VOTING LAWS OBJECTED TO
BY THE DEPARTMENT OF JUSTICE

1965-September 1980

Submission

Independent candidate
qualification
requirement

Independent candidate
petition signature
requirement

Absentee registration
literacy requirement

Assistance to
illiterates
restricted

Elective to appointive
judges(municipal)

Primary date contestedelections

Combines two counties
for judicial district

Jurisdiction

State

State

State

State

State

State

State

At-large election of
county commission Clarke County

At-large elections Hale County

At-large elections Hale County

At-large elections;
Residency requirement Autauga County

Board of Education

At-large elections,
Residency requirement Sheffield

At-large elections;
Majority vote requirement;
Residency requirement Autauga County

At-large elections;
Majority vote requirement;
Residency requirement;
Staggered terms Pike County

Date

8/1/69

8/14/72

3/13/170

4/4/72

12/26/72

1/16/76

2/20/76

2/26/79

4/23/76

12/39/76

3/20/72

7/6/70

3/20/76

8/12/74
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Method of election of
county commission

Multi-member districts;
Anti-single shot

Reapportionment of
Democratic Party
Executive Committee

Poll list signature
requirement

Redistricting

Redistricting

Annexation

Annexation

Annexations (6)

Annexations (7)

Candidate qualifi-
cation procedures

Form of city
government
Specified duties
for commissioners

Numbered posts

Staggered terms

Incorporation

Barbour County 7/28/78

Sumter County •
Democratic Executive
Committee 10/29/74

Pickens County

Baldwin County
Dale County
Morgan County
Montgomery County
Mobile County
Lee County
Escambia County
Russell County
Mobile County

Pickens County
Board of Education

Selma

Alabaster

Pleasant Grove

Alabaster

Bessemer

Mobile

Mobile

Birmingham

Phenix City

Ilayneville

2/18/76

11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
11/13/69
12/16/69

3/5/76

4/28/80

12/27/79

4/28/80

7/7/75

9/12/75

8/3/73

3/2/76

7/9/71

12/12/75

12/29/78

Source: U.S. Departineit of Justice
Civil Rights division, 9/30/80
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Mr. Burroughs.

TESTIMONY OF THERESA BURROUGHS
Ms. BURROUGHS. My name is Theresa Burroughs, and I am from

Greensboro in Hale County, Ala. I am chairman of the board of the
Hale County Civic Improvement League. We are in the black belt
of Alabama where blacks are a majority. Hale County has a popu-
lation which is 63 percent black.

I have been involved in the struggle to get black people regis-
tered to vote and elected to office for many years. I marched with
Dr. Martin Luther King from Selma to Montgomery in 1965. At
that time only about 53 blacks were registered to vote in Hale
County. After the Voting Rights Act passed we immediately regis-
tered 2,000 blacks.

In 1976, 11 years after the act passed, we elected the first blacks
to office. We elected black persons as mayor and town council in
Akron, a town of 604 persons where blacks are 75 percent of the
population. For the very first time in 1980, we elected blacks to a
countywide office. We elected a black to the Hale County School
Board and to a county commission position. It is all a direct result
of the Voting Rights Act.

Still we are having problems. The only place we can register is at
the courthouse. The registrars are supposed to work 120 days out of
the year. The law says that they are supposed to let the public
know when they will sit. But we are not notified when they will be
in. Two times prior to the 1980 elections they put notices in the -
newspapers, and then they were not there. As a result we made
four or five trips down to the office with loads of people to get
registered; the doors are locked, and no one is there.

There is so much harassment. At our last election in November
1980, the person over the box would not let literate people go in
with illiterate people to help them, even though they knew the
people could not read and write. Poll workers have even called the
police on me. We have been threatened by the police that we will
be taken to jail, and we have been accused of electioneering. With-
out the help of the Justice Department and the extension of the
Voting Rights Act, blacks in the South would be in pretty bad
shape.

Hale County has a long history of brutality to blacks, not only in
the arena of political actions but physical violence to people who
stand up and want to be counted. The climate is one of distrust and
dissatisfaction with persons in charge. This will not be overcome
unless blacks are able to vote where they want to vote and for
whom they want to vote.

I would like to talk now about the suits that we filed against
Hale County. When the 1965 Voting Rights Act was enacted, Hale
County was electing commissioners from districts, but they imme-
diately changed that. Under the new law when a black would run,
he would have to run at large. We went into court seeking to have
the commissioners run from the district that they lived in and be
subject to the constituents there. The three U.S. district judges
handed down a unanimous decision on September 4, 1980.

As a result, we were able to get a commissioner elected in 1980
by having them to run from just their district. Now we are in court



818

again. We are asking that the school board and the city of Greens-
boro also be changed to districts instead of the at-large method
which dilutes the black vote.

We refuse to go back beyond 1965, and this is what will happen if
we do not get the extension of the Voting Rights Act. The county
election officials are not accountable; they are not dependable.
Blacks in Hale County cannot move forward without the vote,
without people voting, without being in office, without having a
place of authority to express ourselves and our opinions. So with-
out the renewal of the Voting Rights Act, we are lost people.

Thank you.
[The complete statement follows:]
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TESTIMONY OF THERESA BURROUGHS

ON THE VOTING RIGHTS ACT BEFORE THE SUBCOMMITTEE ON

CIVIL AND CONSTITUTIONAL RIGHTS

OF THE HOUSE JUDICIARY COMMITTEE

JUNE 3, 1981

Mr. Chairman, members of the Subcommittee, my

name is Theresa Burroughs, and I am from Greensboro

in Hale County, Alabama. I am Chairman of the

Board of the Hale County Civic Improvement League.

We are in the black belt of Alabama where blacks

are a majority. Hale County has a population which

is 63% black.

I have been involved in the struggle to get

black people registered to vote and elected to

office for many years. I marched with Dr. Martin

Luther King from Selma to Montgomery in 1965. At

that time only about 53 blacks were registered to

vote in Hale County. After the Voting Rights Act

passed, we immediately registered 2,000 blacks.

In 1976, 11 years after the Act passed, we

elected the first blacks to office. We elected

black persons as mayor and town council in Akron, a

town of 604 persons where blacks are 75% of the

population. For the very first time in 1980, we

elected blacks to a countywide office. We elected
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a black to the Hale County School Board ard to a

county commission position. It is all a direct

result of the Voting Rights Act.

Still we are having problems. The only place

we can register is at the courthouse. The Registrars

are supposed to work 120 days out of the year. The

law says that they are supposed to let the public

know when they will sit. But we are not notified

when they will be in. Two times prior to the 1980

elections they put notices in the newspapers, and

then they were not there. As a result we make four

or five trips down to the office with load- of

people to get registered; the doors are locked, and

no one is there.

There is so much harassment. At our last

election in November 1980, the person over the box

would not let literate people go in with illiterate

people to help them, even though they knew the

people could not read and write. Poll workers have

even called the police on me. We have been threatened

by the police that we will be taken to jail, and we

have been accused of electioneering. Without the

help of the Justice Department and the extension of

the Voting Rights Act, blacks in tle south would be

in a pretty bad shape.
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Hale County has a long history of brutality to

blacks, not only in the arena of political actions

but physical violence to people who-stand up and

want to be counted. The climate is one of distrust

and dissatisfaction with persons in charge. This

will not be overcome unless blacks are able to vote

where they want to vote and for whom they want to

vote.

I would like to talk now about the suits that

we filed against Hale County. When the 1965 Voting

Rights Act was enacted, Hale County was electing

commissioners from districts, but they immediately.

changed that. Under the new law when a black would

run, he would have to run at-large. We went into

court seeking to have the commissioners run from

the district that they lived in and be subject to

the constituents there. The three U.S. District

Judges handed down a unanimous decision on

September 4, 1980. As a result we were able to get

a commissioner elected in 1980 by having them to

run from just their district. Now we are in court

again. We are asking that the school board and the

City of Greensboro also be changed to districts

instead of the at-large method which diltites the
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black vote.

We refuse to go back beyond 1965, and this is

what will happen if we do not get the extension of

the Voting Rights Act. The county election officials

are not accountable, they are not dependable.

Blacks in Hale County cannot move forward without

the vote, without people voting, without being in

office, without having a place.of authority to

express ourselves and our opinions. So without the

renewal of the Voting Rights.Act, we are lost

people.

If there are specifics that you would like for

me to go into, I would be more than glad to answer

questions.

Mr. EDWARDS. Thank you very much.
We are going to have to recess now until 2 o'clock at which time

we will hear from the Honorable Eddie Hardaway, who is State
district court judge in Sumter County.

Judge Hardaway, I am sorry we don't have the time right at this
moment to hear your testimony, but we will have plenty of time at
2 o'clock.

[Whereupon, at 11:52 a.m., the subcommittee recessed to recon-
vene at 2 p.m., the same day.]

AFTERNOON SESSION

Mr. EDWARDS. The subcommittee will come to order. I believe
that we will now hear the testimony of Judge Eddie Hardaway, Jr.
Judge Hardaway, we welcome you. You may proceed.

TESTIMONY OF HON. EDDIE HARDAWAY, JR.
Judge HARDAWAY. Thank you.
Mr. Chairman, members of the committee, my name is Eddie

Hardaway, Jr, and I am the district judge of Sumter County, Ala.
As district judge, I have jurisdiction of small claims, juvenile,
criminal misdemeanor, and civil cases up to $5,000 without a jury.
I also hear cases, preliminary hearings in felony cases.
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I sincerely appreciate this opportunity to appear before this sub-
comritteb today in wholehearted support of an extension of the
Voting Rights Act of 1965.

The Voting Rights Act has been the major vehicle for change
and electoral participation, particularly in the South, in the last 15
years and I believe that it is vitally necessary for the State of
Alabama to remain a "covered jurisdiction."

Let me share with the subcommittee what is happening in the
county of Sumter, which is part of the black belt counties of
Alabama. According to the 1980 census, Sumter County is approxi-
mately 69.2 percent black, an increase of 3.2 percent over 1970 and
45 percent of the county's families are below the poverty level. The
percentage of black males in Sumter County over the age of 25 who
finished high school is 30.2 percent and 34.3 percent for females.
Black males under the age of 25 who finish high school are only
10.7 percent and black females only 13.7 percent.

Recently, State Representative Preston Minus, who represents
Choctaw and Sumter Counties where the black population has
risen from approximately 54.6 black to 56 percent black since 1978,
introduced in the State legislature a reidentification bill, which is
not a purge but a total reregistration bill, in my opinion. The
burden is placed on the voter, not the jurisdiction, to reidentify.
The bill requires that all voters who are to remain registered in
Sumter County to:

First, appear before the board of registrars and reidentify them-
selves by January 1982;

Second, answer questions and submit proof, under oath, to estab-
lish the voter's identity and place of residence. The required proof
will be defined by the board of registrars, and the type of proof
necessary is not defined in the bill. The bill further requires that
the board of registrars purge all lists of qualified electors.

The notice requirement of the bill is clearly insufficient. It re-
quires of the county no more than the board of registrars to place
one notice in a county newspaper at least 10 days before spending 1
day from 9 a.m. to 5 p.m. in the beat. The bill even allows for the
board to not show up on the announced day, requiring only the
same notice of its rescheduled day. I

The size of the notice is not specified nor must it be given an
prominence in the paper. Compounding the problem of who will
not see the notice is the problem of who will not even see the

--- newspaper. The Sumter County Journal has a circulation of only
3,350 in a county whose population is 16,908. With the literacy rate
among Sumter County's blacks far less than among its whites, the
notice is not likely to be read by many citizens and few, if any
black citizens.

Another discriminatory element of this reidentification bill is the
time and place for voters to reidentify. As already noted, the hours
are from 9 a.m. to 5 p.m. on any one day designated by the board of
registrars. On this 1 day in the beat, each voter from the beat is to
appear at the place set by the board. Available data on Alabama
black belt transportation indicates that this restrictive provision
will be far more problematic for blacks than whites.

From a 1975 study prepared for the Task Force on Southern
Rural Development, it is evident that the number of automobiles

83-679 0 - 82 - 53 (pt.1)
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owned by blacks are proportionately fewer than those owned by
whites. Although no statistics are given for Sumter County, Hale
County, also with a majority black population is a good representa-
tive comparison of most black belt counties. In that county 35.1
percent of the total population had no automobile while 52.5 per-
cent of the blacks were without transportation. The percentage of
total population with one car or less was 78.6 percent with 91.8
percent of blacks so handicapped. Clearly, in a county that is more
than 50 miles long and 30 miles wide, blacks will be disproportion-
ately hurt by the restrictions of time and place that the bill pro-
vides.

An example of how such legislation impacts on minority voting is
evident from the Choctaw County reidentification experience. In
1978 a bill almost identical to the Sumter County bill was passed.
Prior to reidentification, there were 6,679 white registered voters.
There were 5,269 black voters registered. An estimate compiled by
the Alabama legal services program puts the postreregistration
figures at 5,200 white voters and between 2,500 and 3,000 black
voters. Choctaw County, 44 percent black, had roughly 44 percent
registered black voters before the reregistration requirement.
Afterward, registered blacks made up about 33 percent of the vote.

The Board of Registrars of Sumter is controlled by the white
minority and the only black member was appointed by the State
representative that introduced the bill. Further requests for blacks
to act as deputy registrars have been denied by the board.

If the Sumter County Board of Registrars has a legitimate reason
to remove nonvoters, that goal can be accomplished without remov-
ing disproportionately so many black voters. Other counties have
done so.

Jefferson County, where there is a black representation in the
legislature, is a good example. In 1979 a bill was passed to reiden-
tify Jefferson County's voters. This bill, 79-297, differs significantly
from the Sumter County one. It places a vigorous burden on the
county to reidentify its qualified voters. This includes mailings to
voters for a simple mailback reidentification, deputy registrars
going into neighborhoods to reidentify voters, and other notice
requirements. The Jefferson County registration data indicates
that both black and white registration increased following the rei-
dentification by slightly more than 10 percent. The percentage of
black voters rose more than that of white voters.

In my humble opinion, these sweeping methods of reidentifica-
tion have a recent origin in the black belt counties where it is
increasingly necessary for incumbent white officials to reduce the
number of black voters if they are to remain in office.

In addition to the Choctaw County reidentification, the Alabama
Legislature has passed or is considering a similar bill for other
black belt counties, such as Perry and Wilcox Counties. None of
these jurisdictions is represented in the Alabama Legislature by
blacks although each has a majority black population.

This levy of legislation has apparently been triggered by the fact
that many of the black belt counties are gaining in black popula-
tion. For the first time in 40 years, the black population of Ala-
bama black belt counties is on the increase. In 1960, Sumter
County had a population of 76.2 percent. In 1970, it was down to 66
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percent. Now it has risen to 69.2 percent. The trend applies to
many black belt counties.

Recent elections in these counties demonstrate the importance of
these shifts in population and their danger for candidates opposed
to black voters. In November 1980, I was elected to the office of
district judge.

Also, in that election, two other black were elected to the board
of education, which increased that number to three blacks on the
board. My election as district judge was the first full-time job that
a black person has been able to win in Sumter County.

In 1982, most major offices in county government will be up for
grabs. That is, the probate judge, tax assessor, tax collector, circuit
clerk, sheriff, and three county commissions will be up for reelec-
tion. As it now stands, there is a strong possibility that blacks may
be elected to some of these positions.

Because of the custom in the Alabama Legislature, the Sumter
bill could serve the purpose of hampering black voting without
detection or objection. The bill was treated as local legislation to be
decided only by legislators from the area. As a practice, such local
legislation generally does not receive active discussion in the State
legislative bodies, unless objected to by a member of the local
delegation on which it impacts. If someone outside that delegation
objects, he must show the statewide applicability of the bill. In
essence, Mr. Chairman, legislation applying to a local jurisdiction
will be passed by the Alabama legislature under a gentleman's
agreement.

Mr. Chairman, and members of the subcommittee, you can easily
see that Alabama State bills 81-224, in conjunction with bill 79-
729, a bill which has also been introduced in the legislature allow-
ing Sumter County to change from paper ballots to electronic
voting machines. And in addition to the electronic voting machines,
will have a substantial adverse effect on black voters in the county.

If legislation such as these bills can be passed to dilute the black
vote in 1981 when Alabama is covered by the Voting Rights Act, I
am certain that, without coverage of the act, legislation will be
passed to disenfranchise voters, reminiscent of the post-Reconstruc-
tion period.

Mr. Chairman, the Voting Rights Act works. There are still
irregularities but we do have a mechanism for speedy administra-
tive relief. I sit here today, as living proof that a poor, rural black
country boy in Alabama can, as a result of the Voting Rights Act,
be elected to public office. Without a Voting Rights Act, there is no
doubt in my mind that I would not be the district judge of Sumter
County.

I urge the members of this committee to vote for an extension of
the Voting Rights Act so that we, in Alabama, can fully participate
in the electoral process without having our rights infringed by
gentleman's agreements. (See p. 1556 for a copy of the Sumter
County reidentification bill.)

Thank you for the opportunity to testify on this important issue.
[The complete statement follows:]
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Mr. Chairman and members of the Subcommittee,

My name is Eddie Hardaway, Jr. and I am the district judge of

Sumter County, Alabama. As district judge, I hear small claims, juvenile.

criminal misdemeanor cases, preliminary hearings and civil cases up to

$5,000 without a jury.

I sincerely appreciate this opportunity to appear before this sub-

committee today in wholehearted support of an extension of the Voting Rights

Act of 1965.

The Voting Rights Act has been the major vehicle for change and

electoral participation, particularly in the South, in the last 15 years

and I believe that it is vitally necessary for the State of Alabama to

remain a "covered jurisdiction".

Let me share with the Subcommittee what is happening in my County of

Sumter, which is part of the so-called Slack-belt counties of Alabama.

According to the 1980 Census, Sumter County is 69.2% black, an increase of

3.22 over 1970 and 45% of the County's families are below the poverty level.

The percentage of black males in Sumter County over the age of 25 who finished

high school is 30.2% and 34.3% for females. Black males under the age of 25

who finish high school is only 10.7% and black females only 13.7%.

Recently, State Representative Preston Minus (House District 90)

who represents Choctaw and Sumter Counties where the black population has risen

from approximately 54.6% black to 56% black since 1978, introduced in the

State Legislature a re-identification bill, which is not a purge but a total

registration. The burden is placed on the voter, not the jurisdiction, to

re-identify. The bill requires that all voters who are to remain registered

in Sumter County must:

I. Appear before the Board of Registrars and re-identify themselves
by January, 1982;

2. Answer questions and submit proof, under oath, to establish the
voter's identity and place of residence. The required
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proof will be defined by the Board of Registrars (and the
type of proof necessary is not defined in the bill.) The bill
further requires that the Board of Registrars purge all lists
of qualified electors.

The notice requirement of thebillis clearly insufficient. It requires

of the county no uore than the Board of Registrars to place one notice in

a county newspaper at least ten(l0) days before spending its one day from

9 to 5 in the beat. The bill even allows for the Board to not show up

on that day, requiring only the same notice for its rescheduled day.

The size of the notice is not specified nor must it be given any

prominence in the paper. Compounding the problem of who will not see

the newspaper. The Sumter County Journal has a circulation of only

3,350 (U.S. Publicity Directory, 1980) in a county whose population is

16,908 (Census Data, 1980). With the literacy rate among Sumter County's

blacks far less than among its whites, (see tables attached), the notice

is not likely to be read by many citizens and few, if any black citizens.

Another discriminatory element of this re-identification bill is the

time and place for voters to re-identify. As already noted, the hours are

from 9:00 A.M. to 5:00 P.M. on any one day designated by the Board of

Registrars. On this one day in the beat, each voter from that beat is

to appear at the place set by the board. Available data on Alabama

Black Belt Transportation indicates that this restrictive provision

will be far more problematic for blacks than whites. From a 1975

study prepared for the Task Force on Southern Rural Development, it is

evident that the number of automobiles owned by blacks are proportionally

fewer than those owned by whites. Although no statistics are given for

Sumter County, Hale County, also majority black is a good representative

comparison of most Black Belt Counties. In that county 35.1% of the total
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population had no automobile while 52.52 of the blacks were without

transportation. The percentage of total population with one car or

less was 78.6% with 91.8? of blacks so handicapped. Clearly, in a

county that is more than 50 miles long and 30 miles wide, blacks will be

disproportionately hurt by the restrictions of time and place that the

bill provides.

An example of how such legislation impacts on minority voting is

evident from the Choctaw County re-identification experience. In 1978

a bill almost identical to the Sumter County one was passed. Prior to

the re-identification there were 6,679 white voters registered. There were

5,269 black voters registered. An estimate compiled by the Alabama Legal

Services Program puts the post re-registration figures at 5,200 white

voters and between 2,500 and 3,000 black voters. Choctaw County, 44%

black, had roughly 44% registered black voters before the re-registration

requirement. Afterward, registered blacks made up about 33% of the vote.

The Board of Registrars in Sumter is controlled by the white minority

and the only black member was appointed by the Representative that

introduced the bill. Further requests by blacks to act as deputy registrars

have been denied by the Board.

If the Sumter County Board of Registrars, has a legitimate reason to

remove non-voters, that goal can be accomplished without removing

disproportionately so many Black voters. Other counties have done so.

Jefferson County, where there is black representation in the

legislature, is a good example. In 1979 a bill was passed to re-identify

Jefferson County's voters. This bill, 79-297, differs significantly from

the Sumter County one. It places a vigorous burden on the county to

re-identify its qualified voters. This includes mailings to voters for

a simple mail-back re-identification, deputy registrars going into
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neighborhoods to re-identify voters, and other notice requirements. The

Jefferson County registration data indicates that both black and white

registration increased following the re-identification by slightly more

than 102. The percentage of black voters rose more than that of white

voters.

In my humble opinion, these sweeping methods of re-identification

have a recent origin in the Black Belt where it is increasingly necessary

for incumbent white officials to reduce the number of black voters

if they are to stay in office. In addition to the Choctaw County re-

identification, the Alabama legislature has passed or is considering

facsimiles of the Sumter bill for other Black Belt Counties, Perry and

Wilcox. None of these Jurisdications is represented in the Alabama

legislature by blacks although each has a majority blark population.

This levy of legislation has apparently been triggered by the

fact that many of the Black Belt counties are gaining in black population.

For the first time in forty(40) years, the black population of Alabama

Black Belt Counties is on the increase. In 1960 Sumter County has a

population of 76.2%. In 1970, it was down to 662. Now it has risen to

69.2%. The trend applies to many Black Belt counties (See table. p. 6)

Recent elections in these counties demonstrate the importance of

these shifts in population and their danger for candidates opposed to

black voters. In November 1980, I was elected to the office of District

Judge. Also, the number of blacks on the Board of Education increased

from two to three. In 1982, most major offices in county government will

be up for grabs. That is, the probate judge, tax assessor, tax collector,

circuit clerk, sheriff, and three (3) county commissioners will be up

frr re-election. As it now stands, there is a strong possibility that

blacks may be elected to some of these positions.
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Because of custom in the Alabama Legislature, the Sumter bill could

serve the purpose of hampering black voting without detection or objection.

The bill was treated as "local legislation" to be decided only by legislators

from the area. As a practice, such local legislation generally does not

receive active discussion in state legislative bodies, unless objected to by

a member of the local delegation on which it impacts. If someone outside

that delegation objects, he must show the statewide applicability of the bill.

In essence, Mr. Chairman, legislation applying to a local jurisdiction will

be passed by the Alabama Legislature under a "gentlemen's agreement" (423 F.

Supp., at 397).

Mr. Chairman, and members of the Subcommittee, you can easily see that

Alabama State Legislature bills 81-224, in conjunction with bill 79-729

will have a substantial adverse effect on black voters in the county. If

legislation such as these bills can be passed to dilute the black vote in

1981 when Alabama is covered by the Voting Rights Act, I am certain that,

without coverage of the Act, legislation will be passed to disenfranchise

voters, reminescent of the post-Reconstruction period.

Mr. Chairman, the Voting Rights Act works. There are still irregularities

but we do have a mechanism for speedy administrative relief. I sit here

today, as living proof that a poor, rural, black, country boy in Alabama

can, as a result of the Voting Rights Act, be elected to public office.

Without a Voting Rights Act, there is no doubt in my mind that I would not

be the district judge of Sumter County.

I urge the members of this Committee to vote for a extension of the

Voting Rights Act so that we, in Alabama, can fully participate in the

electoral process without having our rights infringed by "gentlemen's

agreements". Thank you for this opportunity to testify on this important issue.
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TABLES

1960 BLACK POP.

76.2
65.6
77.9

1970 BLACK POP.

66.0
58.0
68.0

1980 BLACK POP.

69.2
60.0
68.7

SURFER COUNTY EDUCATION

MALES OVER % COMPLETED BLACK MALES OVER
25 YEARS OLD HIGH SCHOOL 25 YEARS OLD

3,559 30.2 2,177

FEMALES OVER % COMPLETED BLACK FEMALES OVER
25 YEARS OLD HIGH SCHOOL 25 YEARS OLD

4,425 34.3 2,833

REGISTERED
VOTERS
(PRE) 1978

6,679
5,269

CHOCTAW

WHITE
BLACK

JEFFERSON

WHITE
BLACK

224,978
81,009

Z COMPLETED
IGH SCHOOL

10.7

2 COMPLETED
HIGH SCHOOL

13.7

REGISTERED
VOTERS
(POST) 1980

5,200 (APPROX.)
3,000 (APPROX.)

251,247
92,544

COUNTY

Sumter
Perry
Wilcox

B.E.O.

9

6
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TABLES

1960 BLACK POP. 1970 BLACK POP. 1980 BLACK POP. B.E.O.

76.2 66.0 69.2 9
65.6 58.0 60.0
77.9 68.0 68.7 6

SIfTER COUNTY EDUCATION

% COMPLETED BLACK MALES OVER
HIGH SCHOOL 25 YEARS OLD

30.2 2,177

2 COMPLETED BLACK FEMALES OVER
HIGH SCHOOL 25 YEARS OLD

34.3 2,833

REGISTERED
VOTERS
(PRE) 1978

6,679
5,269

Z COMPLETED
HIGH SCHOOL

10.7

2 COMPLETED
HIGH SCHOOL

13.7

REGISTERED
VOTERS
(POST) 1980

5,200 (APPROX.)
3,000 (APPROX.)

224,978
81,009

251,247
92,544

COUNTY

Sumter
Perry
Wilcox

MALES OVER
25 YEARS OLD

3,559

FEMALES OVER
25 YEARS OLD

4,425

CHOCTAW

WHITE
BLACK

JEFFERSON

WHITE
BLACK
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Mr. EDWARDS. Well, thank you very much Judge Hardaway.
I don't quite understand why this reidentification bill, which is

subject to preclearance under section 5, would be approved.
Judge HARDAWAY. I am sorry?
Mr. EDWARDS. I should think that State Representative Minus's

reidentification bill would have to be approved by the Justice De-
partment. I can't imagine them approving it. Do you think they
will?

Judge HARDAWAY. It is under submission. I really don't know.
Mr. HYDE. Mr. Chairman, would you yield for just a second?
Mr. EDWARDS. Sure.
Mr. HYDE. Wouldn't it be true that a bill which has just been

introduced would not require preclearance, but it would have to be
passed, wouldn't it? Is it just a proposal?

Mr. EDWARDS. Oh, yes--
Ms. DAVIS. It has been passed, in that as I understand it, it is

now necessary for the local jurisdiction to take some action. Is that
true? The State legislature has acted, and there is something for
the local jurisdiction to do at this point?

Judge HRDAWAY. Right. I think from my understanding the bill
has passed both houses, I mean both parts of the Alabama Legisla-
ture. It has been submitted to the Justice Department.

I think if there is no ruling by June 14, they will implement the
bill.

Ms. DAVIS. I talked to the head of the voting section this after-
noon to find out the status of that submission. He indicated that
the 60 days ends on June 15, and that today or tomorrow the
Department was submitting a request for additional information.
He seemed not to be familiar with the effects of the Choctaw
reidentification bill, which you say is similar to the Sumter bill and
has had the effect of reducing, by at least half, the number of black
registered voters in Choctaw County.

Judge HARDAWAY. Right, in terms of talking with the State
representative, who also represents Choctaw, he indicated that this
bill was exactly identical to the Choctaw bill, except they changed
the name to Sumter County.

Mr. EDWARDS. I am afraid that the only realistic view of legisla-
tion such as this is that its purpose is to discriminate. Coming from
California, where we have postcard registration and encourage
floating registrars, anybody who wants to register voters can go
down and get a book and float around and register thousands. We
encourage it on a statewide basis, which it seems to me to be the
only way a country like ours can operate.

our testimony is that it is exactly the opposite in Alabama, that
registration is very restrictive, and purging methods are used to
get the names of black people off the voter registration rolls, be-
cause it is so much more difficult to get them back on, because low-
income people without transportation and so forth do have a heck
of a time when they might live 20 to 30 miles from the one
registration spot. I suppose that is true also.

Judge HARDAWAY. Right. If I--
Mr. EDWARDS. Yes, please.
Judge HARDAWAY. For instance, if a person resides in beat 5, but

works in beat 7, and the board is reidentifying people :n beat 7,
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according to that bill he could not go and reidentify himself in beat
7. The bill specifies that he has to go back to the beat in which he
resides, or go to the courthouse-the courthouse being to the office
of the probate judge, or to the board of registrars.

Mr. EDWARDS. Well, these purging and reregistration require-
ments in your State seem to me to be some of the new discrimina-
tory devices. I think that is the only possible interpretation.

Ms. Turner, would you agree with that view?
Ms. TURNER. Yes, sir, I would. Those bills apply to majority black

counties, as they do in three of the five situations in All,.bama
where they passed.

Mr. HYDE. You mean the bills don't apply to all counties?
Ms. TURNER. No, sir, they are local legislation. Two years ago a

similar bill was passed covering Choctaw County in the black belt.
Then we had three this year for majority black counties in the
black belt and two in North Alabama, which is a majority white
area where there have been major problems in absentee ballots.

Mr. HYDE. The State legislature passes legislation relating to
registration in certain counties?

Ms. TURNER. Yes, sir. We do not have what is called home rule
in Alabama counties. And it is local legislation with a gentleman's
agreement which Judge Hardaway was talking about.

Mr. EDWARDS. Is it the testimony of all three witnesses that 17
years has not been long enough, that the consequences will be
serious if the Voting Rights Act is not extended as it is in its
present form, that there are many devices being used even under
the Voting Rights Act, and that discrimination is still a very seri-
ous problem? Is that your testimony, Mrs. Burroughs?

Ms. BURROUGHS. That is it. Yes, sir.
Mr. EDWARDS. Mr. Hyde.
Mr. HYDE. I have no questions. I regret that I haven't heard all

of the testimony, but I will study it very carefully, and I do appre-
ciate what you have told us today.

Mr. EDWARDS. Counsel?
Ms. DAVIs. Thank you, Mr. Chairman.
Ms. Turner, can you describe in more detail the situation in

Hayneville?
Ms. TURNER. Hayneville is a town in a majority black county. It

is in Lowndes County, one of the poorest counties in this country.
It was incorporated in 1968 after the Voting Rights Act was in
effect; the incorporation was not precleared.

In 1978, legal services represented clients who had us inquire
with Justice about whether it had been precleared and we found it
had not. Negotiations began between the Justice Department and
Hayneville about getting additional areas into the town. The town
had been drawn in a shape of a cross, leaving out, in each of the
corners of the cross significant black populations who desired to be
in the town.

I think it is important because it illustrates how things can be
resolved under the Voting Rights Act, saving a lot of money and a
lot of time for both jurisdictions and for plaintiffs. Through negoti-
ations and our doing some canvassing to identify those who wanted
to be in the town, there was an agreement where the Hayneville
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City Council passed a resolution to include those new areas, and
the legislature passed that annexation.

It saved many dollars and a lot of time. It was clear Justice was
going to sue if that was not done.

Ms. DAVIS. You have identified a number of barriers to voting
registration in Alabama. For example, at page 2 you describe that
in Monroe County, where the black population is 44 percent, blacks
have been denied registration for failure to produce a social secu-
rity card, or cannot meet the voucher requirement. Can you de-
scribe for us why those kinds of requirements are discriminatory
against blacks?

Ms. TURNER. Many more blacks than whites in those rural black
belt counties have never worked in covered employment where
they would need to have a social security card. So they would not
have that type of identification. As shown in the data I cite here
there are many fewer registered black voters, at least a smaller
proportion of the population of blacks are registered than the
whites.

It is hard for them to get a black registered voter to vouch for
them, or it may be. The way this happens, is when you go to
register, you have to list the name of that person. In some counties
you have to list also the address and phone number of the person
that can vouch for you, which we view as a direct violation of the
act.

I might add that in other counties in the black belt, those identi-
fication requirements have appeared in different forms. In Mar-
engo County, for example, if you don't have a social security card
you have to produce a school record. In that county 70 percent of
the black population in 1970 was below the poverty level. A school
record costs a dollar in that county, so one has to spend money one
probably doesn't have to obtain the proper identification to be able
to register.

Ms. DAVIS. What is the role of the Justice Department in those
kinds of matters? Haven't they been informed of these violations of
the Voting Rights Act?

Ms. TURNER. I don't know whether they have or not.
Ms. DAVIS. In your survey have you identified examples where

jurisdictions have failed to preclear their changes, under section 5?
Ms. TURNER. Yes. The cases I discussed, both the Hayneville and

Clio cases were not precleared. We sampled 1 year of acts that
were passed by the legislature in 1975. And as I discussed in my
testimony, 33 acts passed that year have still not been submitted
for preclearance.

Ms. DAVIs. Has the Justice Department been notified of that?
Ms. TURNER. Not to my knowledge. I would point out in Clio that

another problem happened with preclearance. The State attorney
general's office notified Justice that the Clio annexation has been
passed. The Justice Department very soon thereafter, in 1977 asked
for submission: the jurisdiction did not submit it, and it stayed
unsubmitted until after the elections in 1980.

Ms. DAVIs. I raised this question with Mr. McDonald this morn-
ing. Do you have examples where the Justice Department on its
own has sought to enforce its objections in the State of Alabama.
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Ms. TURNER. Yes. I know about the example because I have used
them in my cases. Barbour County which is the county that Clio is
in, had a one-man, one-vote challenge. That case the Attorney
General brought. In the case Mrs. Burroughs mentioned, I believe
the Attorney General came ii as an amicus.

In Clark County, adjacent to my county, Mobile County, the
Justice Department sued because there was a change from district
elections to at-large elections. And they are now in the process of
redistricting that county in accordance with one man, one vote.
Judge Pittman ruled last fall that the county commissioners, who
would be elected then, would be allowed to serve a maximum of 1
year until"they could redistrict.

Ms. DAvis. Thank you. That is all.
Mr. EDWARDS. The gentleman from Wisconsin.
Mr. SENSENBRENNER. No questions, Mr. Chairman.
Mr. HYDE. The more I hear what is going on, I just wonder how

efficacious preclearance is. We have had it for 17 years, and appar-
ently things are not a great deal better. Would you say things have
improved over the past few years at all?

Ms. TURNER. Yes, sir, I would say they have. The increasing
registration indicates things have improved dramatically. And at-
tached to the end of my testimony was a list of objections that the
Justice Department had entered. There have been 43 from Ala-
bama. It is, I would say, certainly worth the time and effort and
the money that the act has cost us to stop those 43 changes.

There is a lot more to be done, but there have been very impor-
tant strides.

Mr. HYDE. What would you think of moving section 11, which
provides for-you don't need to-well, you can if you wish. Pro-
vides for pretty serious penalties for a litany of violations. It just
seems to me that increased access to the local courts, maybe the
U.S. District Attorney, under section 11 might have some therapeu-
tic effect on the use of gimickry to make it tough for people to
register to vote.

Ms. TURNER. I still think that the preclearance mechanism is the
most effective mechanism that I have seen suggested. As Hayne-
ville indicates, the possibilities of solving something rapidly and
relatively inexpensively are just so much greater than if you
depend on the Federal courts, the very complicated Federal rules of
evidence, discovery and that type of thing. The U.S. attorney in
Alabama has a lot of other things that he or she is working on.

Mr. HYDE. We are told voting rights are very important. But you
say preclearance is working, despite all of the--

Ms. TURNER. Yes, sir, I think it is.
Mr. HYDE. I have no further questions.
Mr. EDWARDS. Mr. Boyd.
Mr. BOYD. Thank you, Mr. Chairman.
Ms. Turner, do you believe that there are any jurisdictions of any

significance in Alabama which have improved their attitudes
toward biracial voting, biracial candidacy?

Ms. TURNER. I hope there have been some. I cannot name what
those may be.

Mr. BOYD. What about the city of Birmingham?
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Ms. TURNER. The city of Birmingham is a good example when
you place it in the context of Jefferson County. The city of Bir-
mingham, because it has a majority black population, I believe that
is correct--

Mr. BOYD. Majority white, I believe. The Congressional Research
Service told me this morning that the registered voters in Birming-
ham are 76,459 whites and 63,042 blacks.

Ms. TURNER. OK. Well, it is very close to being a black majority.
The city of Birmingham, it is true, has elected a black mayor.
When you place it in the context of Jefferson County where you
have at large elections, with a very substantial black majority, you
still have an all-white county commission. Not being from Birming-
ham, not ever having lived there, I can't speak about what all has
changed in Jefferson County or Birmingham.

Mr. BOYD. A New York Times article of October 31, 1979, sug-
gested that when Dr. Arrington was elected, he could not have
been elected without white crossover votes in Birmingham.

Ms. TURNER. That is consistent with things that I have heard
pretty much in the political rumor mill in Alabama.

Mr. BOYD. So there are changes in some jurisdictions in the State
of Alabama?

Ms. TURNER. Yes. Certainly in Birmingham, if the voting figures
you have are correct, that would be the case.

Mr. BOYD. Thank you.
Thank you, Mr. Chairman.
Mr. EDWARDS. Ms. Burroughs, your testimony is very hard hit-

ting. You have been there in the bad old days when it was danger-
ous business to talk like you are talking today. And a lot of people
got killed, too. A lot of people got hurt. But your testimony indi-
cates that regardless of progress being made with the Voting
Rights Act that there are still pervasive concerted efforts to get
around the bill, the Federal law.

Ms. BURROUGHS. That is true.
Mr. EDWARDS. It is constantly being avoided, if not violated, in

many different ways, is that correct?
Ms. BURROUGHS. Both avoided arid violated.
Mr. EDWARDS. And to use your own words, that if it is not

renewed, you are a lost people?
Ms. BURROUGHS. Absolutely.
Mr. EDWARDS. What do you mean by lost people?
Ms. BURROUGHS. We have nowhere to go. No protection. The 1965

Voting Rights Act is our only protection. In 1978 the officials in
Hale County purged the roll completely, so they told us. Everybody
had to go back and reidentify. But all the whites were still on the
rolls. But they purged all the blacks from the rolls, and we had to
get them back, line up and get them back.

Prior to the 1965 Voting Rights Act, we would have to recite a
portion to the Constitution in order to register. So only 50-some
blacks-in the whole county, 16,000-were registered voters.

Mr. EDWARDS. You know, when I read the newspapers of Ala-
bama, especially the ones in the big cities, the newspapers in
Mississippi and South Carolina and so forth, they are progressive
and certainly the Atlanta newspaper, in studying voting rights in
that State and pointing out that we have a long way to go in
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Georgia, all of that would indicate that the white establishment,
the white people that run these States, some of them are forward
thinking and would agree with your testimony.

But then we-your testimony is about a gentlemen's agreement,
which makes us very uneasy because we all know what gentle-
men's agreements happen to be. They are a way of avoiding the
unspoken. Is that what goes on? Don't they read these newspapers
and pay attention?

Ms. BURROUGHS. They don't do it. They read it. And that is
where it stops. I am happy to be here in Washington today from
the black belt of Alabama. And I bring an invitation to you, the
panel, to visit the black belt of Alabama.

Mr. EDWARDS. Well, we are going to be in Montgomery a week
from Friday, and we hope to have some good testimony at that
time. Are there any further questions?

Ms. DAVIS. I have a question.
Mr. EDWARDS. Yes.
Ms. DAVIS. Mr. Hardaway, would you describe the significance of

the changes, both to reidentify voters in Sumter County, and the
coincidence that the number of positions that will be up for elec-
tion in 1982 is much greater in 1980, which is when you ran?

Judge HARDAWAY. If I understood your question correctly, the
two bills that I talked about, in my opinion, give local officials at
least three or four ways to disenfranchise black voters, all before
the 1982 election.

First of all, if you take the reidentification bill, it is common
knowledge that rural black people will not go through the expense
of reregistering. Most of them remember how difficult it was to
register the first time. Thus, you implement the reidentification
bill and naturally, a certain percentage of black voters will be
eliminated from the rolls. That is one way to disenfranchise black
voters.

In addition to that, if Act No. 79-729 is implemented, which
allows the use of electronic voting machines, blacks will be unable
to vote effectively, and thus this is another way to disenfranchise
black voters. There is no assurance that black voters will get the
same opportunity ahead of time to study and use these machines.
The problem is compounded by the fact that the act will allow four
or five beats to be consolidated. As I said earlier, people who have
voted all their lives in Whitfield, Ala., would end up having to go 9
miles to Bellamy to vote. In my opinion, all of this is an effort to
get black voters off the list so that next year, when the number of

lack voters will be fewer, the probate judge, the tax assessor, the
circuit clerk, the sheriff, all three county commissioners, are up for
reelection.

Ms. DAVIS. Does Alabama have a State purging statute or re-
quirement, provisions about purging voting rolls?

Judge HARDAWAY. From what I can recall, in the Alabama code,
you can remove dead people, if vital statistics would provide this
information to the board of registrars. It is my understanding that
the board of registrars has not been receiving the information from
the Department of Vital Statistics. The circuit clerk is also to
forward names of individuals convicted of felonies and crimes in-
vojving moral turpitude. It is alleged that this has not been done.

83-679 0 - 82 - 54 (pt.1)
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I think the probate judge is also to send a list to the board of
registrars of all the people who have been declared incompetent. It
is difficult to get information from the officials there so I don't
really know.

Ms. DAVIS. It is your suggestion these reasons are being cited in
support of the necessity for reidentification bill-that the purging
provisions are not taking off ineligible voters.

Judge HARDAWAY. Right, and that a lot of people who are non-
residents are still voting. That is a way to make sure that we get
those people off the list.

Ms. DAVIS. From your testimony, you indicated that the differ-
ences between the Sumter reidentification bill, and the Wilcox
County, Perry County, and I believe you mentioned one other.

Judge HARDAWAY. Jefferson.
Ms. DAvis. Well, you suggested that the Jefferson County bill

had a different kind of effect, that in fact after voters had been
reidentified in Jefferson County, the number of persons on the rolls
increased. I was wondering if you had some explanation as to why
that was true. You seemed to suggest that the Jefferson County
reidentification bill put the responsibility on election officials to
identify voters and the Sumter County bill puts the burden on the
voters?

Judge HARDAWAY. Right. In Jefferson, you could reidentify by
getting one member in your family to complete the questionnaire--
and send it back in. That is not the case with the Sumter bill. The
Sumter bill requires reidentification on a particular day in your
beat, or come to the courthouse.

So really, there are two or three ways you can be reidentified.
However, the ways impose a great burden on poor people in the
county.

Ms. DAVIs. This question is addressed to the entire panel. Is it
your view that the kinds of manipulations of the election laws in
the State of Alabama, purgings, for example, are happening only in
the black belt, or are similar things happening in areas where
there are not significant numbers of black voters?

Ms. TURNER. Well, certainly they are happenng a lot more fre-
quently in the black belt. As I pointed out, two of the reidentifica-
tion bills are in north Alabama in small counties where there have
been major scandals, I think it is correct to say, about absentee
voting. It is addressed to an entirely different problem in those two
counties.

Ms. DAVIS. Are the types of requirements different there than
they are for the black belt counties.

Ms. TURNER. I have not reviewed in the last couple of weeks
what those bills look like for those northern Alabama counties.

Ms. DAVIS. What about the State election officials, do they have
any role in this, to try and correct any discriminatory actions? We
have heard quite frequently that there is a deterrent effect some-
times on election officials. Before they make changes they consider
what the Justice Department would do. In your view, do they ever
make a judgment on whether it would be fair to black voters or not
in the State?

Ms. TURNER. If that has happened, I don't know about it. There
is no State election official in Alabama except the Secretary of
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State, who is more or less a bookkeeper. He does put out some
regulations, but elections are controlled either by the Code, or by
the local election officials, who are the sheriff, the probate judge,
and the county clerk.

Ms. DAvis. I have no further questions.
Mr. EDWARDS. Thank you very much.
On this panel we are pleased to have the Honorable James

Buskey, State representative, Mobile, Ala.; Rev. John Nettles from
Anniston, Ala., and Fred Gray, an attorney from Tuskegee, Ala.

We are continuing to review the voting rights situation in the
State of Alabama.

TESTIMONY OF HON. JAMES BUSKEY, STATE REPRESENTA-
TIVE, MOBILE, ALA.; REV. JOHN S. NETTLES, STATE PRESI-
DENT, SOUTHERN CHRISTIAN LEADERSHIP CONFERENCE, AN-
NISTON, ALA.; AND FRED GRAY, ATTORNEY, TUSKEGEE, ALA.
Mr. GRAY. Thank you, Mr. Chairman.
Mr. EDWARDS. Without objection, all of the testimony will be

made a part of the record.
Mr. Gray, you may proceed.
Mr. GRAY. Mr. Chairman, members of the committee, my name

is Fred Gray. I am an attorney from Tuskegee, Ala. I appreciate
the invitation of this subcommittee asking that I appear and testify
about the Voting Rights Act of 1965.

For most of my adult life I have worked in courtrooms, legisla-
tive chambers, churches, and meeting halls to guarantee all citi-
zens regardless of color the right to vote and enjoy equal protection
of the laws. These decades of experiences have taught me lessons
about human relations, the dynamics of southern change, and the
needed role of the Federal Government in the protection of rights
of black citizens.

I would like this afternoon to share with the subcommittee some
of my experiences and observations.

M own social concerns were developed at an early age from the
teacings of my parents and in reaction to conditions which I
witnessed growing up in the South and particularly my experiences
in Alabama. Fortunately, life in Alabama and the rest of the South
began to change as I left my schooling and started practicing law
throughout middle Alabama. Slowly, step by step, repressive segre-
gationist practices did yield to the pressures of legal action, boy-
cotts, and other means of protest. It never came easy, the opposi-
tion never gave an inch. However, and at almost every moment of
change, the protective mechanics of Federal law were necessary in
order to expand the civil rights of black Alabamians.

When I stood by Mrs. Rosa Parks, as her counsel in December of
1955, in the police court of Montgomery, Ala., the judge would not
seriously entertain the constitutional questions that we rose, or
that we considered and presented. So it took us years and expen-
sive appeals to take'the cases involving the buses in Montgomery
from the district court to the U.S. Supreme Court.

It was a Federal court that finally struck down the law. In
March of 1956, when I represented Dr. Martin Luther King, and I
was the first lawyer who represented him in civil rights litigation,
and Dr. Ralph Abernathy, and other ministers in Montgomery in
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the State courts, the charges that they had against my clients
basically were that they had exercised their constitutional rights of
peaceful protest against those who maintained segregation laws.

Nevertheless, local white municipal officials would not budge
from their efforts to prosecute until Federal law duly established
the rights of those ministers and many others who were connected
with the Montgomery Improvement Association.

As the lawful, peaceful protest of black Alabamians spread
across Alabama against segregation after the Montgomery bus boy-
cott, the white resistance also became widespread, intransigent,
and supported by local and State public officials. Because of its
efforts to protect the rights of black citizens, the National Associ-
ation for the Advancement of Colored People was held in civil
contempt by the Alabama courts for its refusal to provide the
names and addresses of all its Alabama members and agents. Be-
cause this attempted exposure was aimed at economic reprisals and
physical coercion of NAACP members, my colleagues and I found it
necessary to appear before the U.S. Supreme Court on five sepa-
rate occasions to protect the rights of black citizens to organize and
protest.

In 1957, the Alabama Legislature passed Act 140 which changed
the boundaries of the city of Tuskegee from a square to what I
described in my brief to the U.S. Supreme Court as a 28-sided sea
dragon. The clear intent and effect of this extraordinary redistrict-
ing of political boundaries was the removal of black citizens' right
to vote within the city. Because access to the ballot could not be
denied effectively in Tuskegee at the polling place on election day,
the Alabama Legislature resurrected an old, more indirect yet
effective method of denying the franchise to black citizens.

After exhausting all other available remedies and with the pas-
sage of 3 long years, I finally argued before the Supreme Court in
1960 in the case of Gomilion v. Lightfoot, and incidentally, Dr.
Gomilion is here at these hearings today, that it was a constitution-
al violation:

*its *where a state in exercise of its power to rechart the boundary lines of one
of its geographic subdivisions utilizes that power to deny the negro the rights and
benefits of residence in a municipality including the right to vote in municipal
elections.

Distinguishing other cases which had fenced off the jurisdiction
of the Federal courts from the political thicket of reapportionment
and redistricting, Justice Felix Frankfurter held for the Supreme
Court that the Constitution forbade denial of the effective right to
vote even when it was accomplished through indirect and circu-
itous means.

Today I am happy to say Tuskegee has changed. As a result of
that suit we now have a black mayor, and the majority of our city
council is black. I no longer have to sue the city of Tuskegee
because I represent the city of Tuskegee as its city attorney. I am
pleased that this case provided an important precedent that per-
mitted the Federal courts to move further in protecting the consti-
tutional and civil rights of black citizens in the important area of
the franchise; however, other cases and an increased role of the
Federal Government were necessary for these rights to become
more secure.
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During the 1960's as a member of the Alabama Advisory Com-
mittee of the U.S. Commission on Civil Rights, I listened to scores
of black and white Alabamians tell of their problems in registra-
tion and voting especially in the black belt areas of the State.
These witnesses often told of how once one local technique of
resistance was removed by court action, organized protest or nego-
tiation, another barrier-just as effective-was put in its place.

Added to my own experiences, this testimony from the victims of
vlitical and racial discrimination convinced me that the 1965

voting Rights Act was a necessary and primary means to halt the
momentum of resistance by local and State white officials to the
voting rights of black people.

Now let's talk a little bit about after the act. After the act was
passed by Congress, I recall that many observers speculated that
the struggle for equal political rights had been won and that 1966
would see a new day in Alabama and the rest of the South. Regret-
tably, the passage of the act did not prompt an immediate respect
for the lawful political rights of all Alabama citizens.

When I entered the chambers of the Alabama House of Repre-
sentatives in the building that once served as the capitol of the
Confederacy, I was grateful to be the first black Alabamian in the
1900's to serve in that high capacity. Because of continued opposi-
tion to an equitable legislative districting that recognized the
voting strength of Alabama's 25 percent black population, I could
share the honor of this service which was in the legislature with
only one other black representative for almost 8 years.

As a State legislator I witnessed the continued use of local and
State government to frustrate legal rights that had been guaran-
teed by both Federal court interpretation and Federal statutory
enactment. Up to the last hearing on the last day, Alabama State
and local officials continued to search for ways to keep from inte-
grating Alabama's public schools. While the Federal court finally
ordered statewide desegregation in 1967 as a result of a case we
filed in 1964, it required 3 years of ongoing litigation to force the
State to permit black and white children in Macon County, Ala., to
go to the same school. For other schools in the State, the enforce-
ment of this basic right by court order required several more years,
and some school districts are still actively in Federal court because
of continued resistance to desegregation.

The resistance also continued to center on the franchise. In the
face of the Voting Rights Act, white officials in Greene County,
Ala., in 1968 stole the election from black candidates under the
supervision of Federal officials who finally provided a fair election
which blacks won in 1970. In the early 1970 s, the number of black
elected officials evidenced the results of continued resistance and
remained only a token of the black population in the State.

In 1973, I remained one of only two black State legislators, and
only nine other blacks sat on any county governing boards
throughout the entire State. Only one black served as probatejudge, the chief administrative officer of the 67 counties of Ala-
bma.

By 1975 when the Voting Rights Act was to expire, Alabama had
made drastic improvements from the days when segregationist
laws attempted to keep Rosa Parks on her feet. A 1974 Federal
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court order had required the Alabama Legislature to redistrict
once more, and black legislators from Birmingham, Mobile, and
Montgomery were elected to serve. Yet, Alabama has not changed
voluntarily, not so deeply that the Voting Rights Act was no longer
needed.

Without exaggeration, I can tell this subcommittee truthfully
that the same momentum of resistance which I witnessed in the
fifties and in the sixties, in different parts of Alabama, has contin-
ued in the seventies and even until now, as you have heard from
other witnesses here today. Even so, as we make some gains in
those districts and counties where our numbers are significant, our
legislators and county officials have begun to conspire to turn back
the clock in an effort to dilute th . black vote.

Let us look at some voting problems and strategies to dilute the
black vote. In municipal elections, one of the most blatant practices
being used more and more to dilute the black vote is for city clerks
to omit the names of scores of black voters from the voting list.
While this is being done, the poll officials do not make the voters
aware that they can vote a challenge ballot if their names are not
on the list. In 1972, I represented Andrew M. Hayden, who wanted
to be the mayor of Uniontown, where approximately 200 black
voters in that city were left off the official voting list. We won the
suit, which resulted in the election of a black mayor and three
black council members. Last July, a city clerk in Evergreen, Ala.,
omitted approximately 200 black voters from the voting list. One
black candidate who was an incumbent lost his race to a white
opponent by only four votes.

Although the Alabama Legislature passed a law in 1978 giving
boards of registrars the authority to appoint deputy registrars, less
than 15 out of 67 counties have appointed any blacks as deputy
registrars. The present law says that boards "may" appoint deputy
registrars. Therefore, the boards use the permissive language of the
law to subvert the spirit and intent of the law. Even a letter from
Gov. Fob James last year urging boards to appoint deputy regis-
trars did not cause many boards to do so. In most instances where
black deputies have been appointed, it has been only for a short
time. Boards of registrars often require the deputies to turn in all
registration forms the next day.

Poll workers often refuse to allow voters who are illiterate or
who need assistance in voting to select someone of their own choos-
ing to assist them.

In Alabama, very few new polling places have been established
in the black community since the passage of the Voting Rights Act.
On the other hand, it is a fairly common practice for election
officials to select white churches, county stores, and white business-
es as polling places. Since there is a direct correlation between
voter turnout and proximity to the polling place, black votes are
diluted because of the distances we ustially have to travel to go
vote.

The number of blacks serving as poll workers at the polls rarely
approximates our numbers in the population. However, during the
1980 November elections, less than 12 blacks out of 150 poll work-
ers in Conecuh County, Ala., were appointed. Conecuh County has
a black population of nearly 44 percent.
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Out of the 201 members of boards of registrars in Alabama, less
than 12 are black. Few counties have boards of registrars who
initiate an active voter outreach program. Registration is still a
courthouse operation for the most part in most counties.

Changes in annexation and in districts have taken place which
were not precleared by the Justice Department. For instance, in
Conecuh County, Ala., the county changed from single-member
districts to multimember districts in 1971. One of the single-
member districts had a black population of over 60 percent. After
the consolidation, no district had more than 50 percent black popu-
lation. The change was not reported. There are other places in
Alabama where the same thing happened.

Blacks are grossly underrepresented on the county Democratic
executive committees.

For those who oppose the Voting Rights Act extension on the
grounds that the act has a regional bias against the South, and feel
that it should be extended nationally to insure fair coverage, I
would like to offer a moral response to rebut that position.
Throughout biblical history, God targeted specific places to root out
evil. He sent Jonah to Nineveh. The whole point is to limit or to
allow for God and man to concentrate on the problems or evils in a
given area. Since human resources are limited, it would be an
exercise in futility for the Justice Department to attempt to moni-
tor the entire Nation when there is simply no need, and knowing
that the Department does not have sufficient staff to do so anyway.

Any effort to convince black people or to convince me that we no
longer need the act because we have become too successful in
registering folk or in electing blacks will fail. Although black regis-
tration figures in Alabama are believed to be between 350,000 and
375,000, it is believed that there may be some 250,000 more blacks
in Alabama who are not registered. Moreover, approximately 250
black elected officials in Alabama is nothing to rave about. For
there are over 1,000 elected officials in the entire State.

Ultimately, I long for the day, Mr. Chairman, when there will be
no need for the Voting Rights Act, but that day is not now. But
since the amendment, and I am talking about the 15th amend-
ment, which guaranteed blacks the right to vote never did work on
its own, we must not be too hasty in eliminating this act which
has, at least to some degree, worked.

Indeed, until the law has some teeth in it, it doesn't amount to
much. For this reason, the Voting Rights Act should be extended.
If anything, all we need to do now is to monitor more effectively
the provisions of the act in order to insure that we will begin to
take full advantage of the protections which are now provided.

Thank you very much, Mr. Chairman.
Mr. EDWARDS. Thank you very much, Mr. Gray. (See p. 2160 for

prepared statement.)
Reverend Nettles.

TESTIMONY OF REV. JOHN S. NETTLES
Mr. NETTLES. Mr. Chairman and distinguished members of the

subcommittee, my name is John S. Nettles and I am Alabama
State president of the Southern Christian Leadership Conference. I
am here to express my unqualified support for the Rodino bill, H.R.
3112, and to emphasize to this committee that we, in Alabama,
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have a present continuing need for the extension of the Voting
Rights Act. Any dilution of the act and any weakening of section 5,
the preclearance provision would wreak havoc with the right of
blacks to participate meaningfully in the electoral process in Ala-
bama.

I am pleased to have this opportunity to appear before this,
subcommittee to reason and to plead with you to extend the Voting
Rights Act for 10 years, to put the bilingual balloting provisions on
the same time track as the race provisions and to amend section 2
to include as discriminatory any voting practice "which results in
the denial or abridgement of voting rights."

I have been associated with the Southern Christian Leadership
Conference for the past 12 years. Since 1976 I have been president
of the Alabama State chapter of the SCLC and for better than 10
years I have been the southeastern regional director. I have partici-
pated in voting registration drives in both northern and southern
Alabama and throughout the southeast region.

I have been involved in the peaceful protest movement for many
years and have been arrested numerous times for peacefully seek-
ing voting rights as well as other civil rights for blacks in the
South. Although I live in Anniston, Ala., which is in Calhoun
County, I am constantly fighting against discriminatory practices
and racial bigotry all over the State. I have observed and continue
to observe many discriminatory and unfair voting practices heaped
upon blacks in Alabama.

Three presently existing examples of current discriminatory
practices immediately come to mind: First, Alabama's reidentifica-
tion or reregistration scheme which in 1981 has been proposed not
in 1965, but in 1981; and second, the 1981 proposal to exclude black
counties from power to appoint additional registrars; and third,
present electoral practices in my home of Anniston, Ala., which
dilute the black vote and which, to my knowledge, have not been
precleared with the Department of Justice.

Several bills have been introduced in that effort, in a master-
mind scheme, if you will, to weaken the voting strength of blacks
in Alabama. This is by no accident that in Alabama and in these
various counties where this has been recommended, these are coun-
ties where overwhelmingly blacks are in the majority. In Wilcox
County, in Perry County, in Lowndes County, this is a clear effort
by those in authority to dilute black votes in these counties. The
white sponsor of the bill for Wilcox and Lowndes County, Senator
Cordy Taylor, exempted the white or predominately white counties
in the district from the reach of this proposed legislation. Wilcox
and Lowndes are heavily black counties on which a reregistration
requirement would clearly have a discriminatory effort on black
voting strength. It was reported that the senator indicated he
introduced the bills at the request of the county commissioners.
The present county commissioners are black and have indicated
they did not request the bill. It appears that the request for the
bill, if there was one, came from defeated white commissioners.

On the issue of registration which is still made extremely diffi-
cult for blacks in my State, there is a 1981 example of continuing
efforts to block the ability of blacks to register to vote in Alabama.
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The chairman indicated how in California they would welcome
anyone to register or help other people to come register voters. I
want to allude here to a case in Phoenix City, Ala., the Sumbry
case, where a man's wife had been appointed to be a deputy regis-
trar. She was pregnant. Her husband wanted to assist her in regis-
tering voters. He made inquiries to the State attorney general to
see whether it was all right. He called the Justice Department to
get clearance. They indicated that it would be all right. The only
thing they should not actually verify, or process the application,
his wife could do that, but he could assist her.

Mr. Sumbry aided his wife in this process. The local district
attorney later prosecuted him because of the overwhelming
number of blacks who were registered during this period. He was
sentenced, and the verdict was they receive 4 years in prison for
helping to register unregistered voters in Phoenix City, Ala.

Failure to extend the full protections of the Voting Rights Act
and section 5 to us in Alabama would pave the way for the return
of the reign of terror in Alabama as unforgettable and as inglori-
ous as our dark history following postreconstruction. And if this
bill is not extended, I for one don't want to live in Alabama. That
region would certainly, that time and that reign of terror would
certainly come.

Admittedly we in Alabama have made some gains, but the malig-
nancy of discrimination is still very much with us. There is much
that remains to be done. To take the act from us now or to weaken
it would abort the slow painful healing process upon which we
have embarked. However, we are far from healed. It is much too
soon to withdraw the safeguards and the protections of the act
from millions of minority Americans.

The Klan is on the rise in Alabama. I don't know about other
parts of the country. In 1979 an attempt was made on my life in
Decatur, Ala., while peacefully protesting on behalf of a handi-
capped young man. Three men were shot in the head. The FBI
indicates my name right now in 1981 is on a hit list with the Klan
in Alabama. Two lynchings have taken place in Mobile, Ala., not in
1965, but in 1981. My home has been shot into 17 times in Annis-
ton, Ala.

Members of this committee, poor people, black people in Ala-
bama would not be able to survive or register and vote if you deny
us this opportunity of having the Voting Rights Act defend a
people who are already known as the disinherited of this land.
There is right now in Alabama a reign of terror existing through
that State. Moreover in Anniston, Ala. where I live, we are pres-
ently violating the act. There has been no submission under section
5 from Calhoun County, the county in which Anniston is located.
Yet since passage of the act there has been an electoral change
which works this way. In Anniston where blacks approximate 30
percent of the population, and where there are two predominantly
black wards, blacks cannot elect the council person of their choice
because the city elections are at-large. Although we have a ward
system in name, in fact the system is an at-large one. This system
adopted after the passage of the Voting Rights Act was never
precleared with the Department of Justice.
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There are also examples of discriminatory electoral changes
made in Alabama after the passage of the act which the Justice
Department has learned of many years after the passage of the act
and have objected to since.

Barbour County, Ala. Changes made in 1965 and 1967 with
regard to tf method of election of county commissioners were not
submitted to the Department of Justice for section 5 preclearance
until May 30, 1978, over 11 years after their adoption.

Until 1965, six of the seven members of the Barbour County
Commission had been elected from single-member districts, and the
seventh member had been elected at-large. The 1965 legislation
provided for the at-large election of all members, with districts
retained as residency districts only.

In 1967, further legislation reduced the size of the governing
body from seven to five members and divided the county into four
residency districts, with two members required to reside in one
district and one member in each of the other three. The two
positions for the first district were numbered. Continuing preexist-
ing law, a majority vote was required for nomination, and terms of
office were staggered.

The Justice Department objected to these changes and pointed
out that according to the 1970 census, the county had a 46 percent
black population. No blacks had ever been elected to the governing
body under the at-large system, even though some of the pre-1965
districts and some of the residency districts established in 1967 had
black population majorities. Under a system of fairly drawn single-
member districts, some black majority districts could be expected
to result. It should also be noted that the at-large election system
was adopted soon after the Voting Rights Act of 1965 enabled
substantial numbers of blacks to participate in the electoral proc-
ess for the first time.

Hale County, Ala. Before January 1965, county commissioners in
Hale County, Ala., had been elected by single-member districts.
The county changed its method of election in 1965, but did not
submit the change for section 5 preclearance until July 1974. After
the change, commissioners were elected in the county at-large,
with districts used only for residency requirements. Evidence
showed that the black population was concentrated in certain
areas, there was a pattern of racial bloc voting in the county, and
no black had ever been elected to countywide office.

The Department of Justice accordingly concluded after receiving
additional information that the change from single-member to at-
large elections was dilutive and discriminatory, and objected by
letter of April 23, 1976.

Some others have mentioned Haynesville, Ala., a town that is in
the county of Lowndes, where blacks have been able to gain access
to the ballot resulting from the 1965 Voting Rights Act and where
their political strength has not only been seen, but has also been
felt. But there was a small community of whites in the area of
Haynesville who decided that because of the strength and political
power of the blacks in that community, that they were going to
incorporate their own city, their own town. I wish you could see
the boundaries which they utilized in order to get enough whites in
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that particular area, pulling them from sparsely populated areas to
make sure that they had a white majority.

This is indeed an effort to curtail the strength of black voters in
the State of Alabama. You have enabled us to move up the ladder
to some extent in Alabama. Even though the Voting Rights Act
has not done all, it has helped in many instances. But it is like the
man who was in a 20-foot hole. He was given a 10-foot pole to get
out. He climbed to the top of the pole. But even at the top of the
pole, he was still 10 feet in the hole.

The Voting Rights Act has been our pole. It has enabled blacks
to register and vote in Alabama. It has enabled some small groups
to be elected. But we are still in the hole. And if blacks are really
to understand and realize the full meaning of the Voting Rights
Act, we need that pole extended for 10 years so that we might
reach the top.I Thank you. And I plead with you to help the disinherited of the
State of Alabama.

[The statement of Mr. Nettles follows:]
STATEMENT OF REV. JOHN S. NrrhEs, STATE PRESIDENT OF THE SOUTHERN

CHRISTIAN LEADERSHIP CONFERENCE IN ALABAMA

Mr. Chairman, and distinguished members of the Subcommittee, my name is
John S. Nettles and I am Alabama State President of the Southern Christian
Leadership Conference. I am here to express my unqualified support for the Rodino
Bill, H.R. 3112, and to emphasize to this Committee that we, in Alabama, have a
present continuing need for the extension of the Voting Rights Act. Any dilution of
the Act and any weakening of Section 5, the preclearance provision would wreak
havoc with the right of blacks to participate meaningfully in the electoral process in
Alabama.

I am pleased to have this opportunity to appear before this Subcommittee to
reason and to plead with you to extend the Voting Rights Act for ten years, to put
the bilingual balloting provisions on the same track as the race provisions and to
amend Section 2 to include as discriminatory any voting practice 'which results in
the denial of abridgement of voting rights."

I have been associated with the Southern Christian Leadership Conference for the
past twelve years. Since 1976 I have been President of the Alabama State Chapter
of the SCLC and for better than ten years that I have been the Southeastern
regional director. I have participated in voting registration drives in both Northern
and Southern Alabama and throughout the Southeast region.

I have been involved in the peaceful protest movement for many years and have
been arrested numerous times for peacefully seeking voting rights as well as other
civil rights for blacks in the South. Although I live in Anniston, Alabama which is
in Calhoun County, I am constantly fighting against discriminatory practices and
racial bigotry all over the state. I have observed and continue to observe many
discriminatory and unfair voting practices heaped upon blacks in Alabama.

Three presently-existing examples of current discriminatory practices immediate-
ly come to mind: (1) Alabama's reidentification or reregistration scheme which in
1981 has been proposed; and (2) 1981 proposal to exclude black counties from power
to appoint additional registrars; and (3) present electoral practices in my home of
Anniston, Alabama which dilute the black vote and which, to my knowledge have
not been precleared with the Department of Justice.

Several bills have been introduced in the Alabama legislature to require rereis-
tration or reidentification of voters in Sumter, Wilcox, Perry and Lowndes counties.
Tuscaloosa, Dallas and Winston counties have also been proposed for this procedure.
Five of the seven counties have over fifty percent black population. These bills
would compel all electors to reidentify themselves in order to vote in the 1982
elections. With respect to the predominantly black Perr County, the white sponsor
of the bill, Lee Pegues, won the last election in his district by only 82 votes. A
reregistration bill that will be more harmful to blacks than whites will aid the
sponsor's re-election.

The white sponsor of the bills for Wilcox and Lowndes Counties, Senator Cordy
Taylor, exempted the white or predominantly white counties in his district from the
reach of the proposed legislation. Wilcox and Lowndes are heavily black counties on
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which a reregistration requirement would clearly have a discriminatory effect on
black voting strength. It was reported that the Senator indicated he introduced the
bills at the request of the county commissioners. The present County Commissioners
are black and have indicated they did not request the bill. It appears that the
request for the bill, if there was one, came from defeated white commissioners.

On the issue of registration which is still made extremely difficult for blacks in
my state, there is a 1981 example of continuing efforts to block the ability of blacks
to register to vote in Alabama.

In this most recent session of the Alabama legislature, Senate Bill 9 was intro-
duced to provide for the appointment of City Clerks as voting registrars upon the
request of the municipal governing body. However, just prior to Senate passage in
1981, S.B. 9 was amended by Senator Cordy Taylor, the author of the reidentifica-
tion bills for the black counties in his district, to exempt ten counties in the South
Central area from coverage of the bill. If the bill passes in present form the heavily
black counties in the South Central area which includes Wilcox and Lowndes
counties will be deprived of extra deputy registrars which every other county in the
state will be empowered to have.

A further example of the iron hand with which Alabama succeeds in blocking and
impeding black registration efforts can be seen in the 1980 case of Mr. Arthur
Sumbry. It was not in 1965 but in 1980 that Arthur Sumbry, a black male, was
found guilty of unauthorized voter registering in Phoenix City, Alabama. He was
aiding his pregnant wife who was a deputy registrar to register previously unregis-
tered voters in Phoenix City. Mr. Sumbry was prosecuted by the local district
attorney and sentenced to four years in prison.

Failure to extend the full protections of the Voting Rights Act and Section 5 to us
in Alabama would pave the way for the return of a reign of terror in Alabama as
unforgettable and as inglorious as our dark history following Reconstruction. And
that reign would certainly come. Admittedly, we in Alabama have made some gains
but the malignancy of discrimination is still very much with us. There is much that
remains to be done. To take the Act from us now or to weaken it would abort the
slow painful healing process upon which we have embarked. However, we are far
from healed. It is much too soon to withdraw the safeguards and the protections of
the Act from millions of minority Americans.

The Klan is on the rise in Alabama, even making their paramilitary camps in our
state. It was in 1981, not in 1965, that a black man was found hanging from a tree
in a residential area of Mobile.

It was in 1979, not in 1965, that three black youths were shot in the head by
hooded men in broad daylight while peacefully protesting the conviction of a men-
tally retarded boy in Decatur, Alabama.

Moreover, Anniston, Alabama, where I live is presently in violation of the Act.
There has been no submission under Section 5 from Calhoun County, the county in
which Anniston is located, and yet, since the passage of the Act there has been an
electoral change which works this way: In Anniston where blacks approximate
thirty percent of the population, and where there are two predominantly black
wards, blacks cannot elect the council person of their choice because the city
elections are at-large. Although we have a ward system in name, in fact the system
is an at-large one. This system adopted after the passage of the Voting Rights Act
was never precleared with the Department of Justice.

There are also examples of discriminatory electoral changes made in Alabama
after the passage of the Act which the Justice Department has learned of many
years after the passage of the Act and have objected to since.

Barbour County, Ala.-Changes made in 1965 and 1967 with regard to the method
of election of county commissioners were not submitted to the Department of
Justice for Section 5 preclearsnce until May 30, 1978, over eleven years after their
adoption.

Until 1965, six of the seven members of the Barbour County Commission had been
elected from single-member districts, and the seventh member had been elected at-
large. The 1965 legislation provided for the at-large election of all members, with
districts retained as residency districts only. In 1967, further legislation reduced the
size of the governing body from seven to five members and divided the County into
four residency districts, with two members required to reside in one district and one
member in each of the other three. The two positions for the first district were
numbered. Continuing pre-existing law, a majority vote was required for nomina-
tion, and terms of office were staggered.

The Justice Department objected to these changes and pointed out that according
to the 1970 Census, the county had a 46 percent black population, No blacks had
ever been elected to the governing body under the at-large system, even though
some of the pre-1965 districts and some of the residency districts established in 1967
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had black population majorities. Under a system of fairly drawn single-member
districts, some black majority districts could be expected to result. It should also be
noted that the at-large election system was adopted soon after the Voting Rights
Act of 1965 enabled substantial numbers of blacks to participate in the electoral
process for the first time.

Hale County, Ala.-Before January 1965, county commissioners in Hale County,
Alabama had been elected by single-member districts. The county changed its
method of election in 1965 but did not submit the change for Section 5 preclearance
until July 1974. After the change, commissioners were elected in the county at-
large, with districts used only for residency requirements. Evidence showed that the
black population was concentrated in certain artas, there was a pattern of racial
bloc voting in the County, and no black had ever been elected to county-wide office.
The Department of Justice accordingly concluded after receiving additional informa-
tion that the change from single-member to at-large elections was dilutive and
discriminatory, and objected by letter of April 23, 1976.

Haynesville, Ala.-Haynesville, Alabama, is located in Lowndes County, where,
according to the 1970 Census, blacks constitute 77 percent of the population.

The preincorporation contiguous community known as "Haynesville" was also
predominantly black. Before the passage of the Voting Rights Act in August 1965,
few blacks in Lowndes County had been registered to vote, but by 1967, black
political strength in the county was growing. In 1967, the residents of a predomi-
nantly white area within the unincorporated community of "Haynesville" estab-
lished a new incorporated town where whites constituted a majority and could
retain white political control.

The boundaries of'the new town was a star-shaped figure with points reaching in
just to the point where large segments of the black community began. In using this
peculiar method of drawing boundaries, which amounted to gerrymandering, the
coummunity the whites in Haynesville deliberately excluded many of the black
sections of unincorporated Haynesville. This change was objected to on December
29, 1978. As a result of that objection a more acceptable rounded figure has been
drawn as the new boundary.

Alabama continues to attempt electoral changes to dilute black votes. Were it not
for Section 5 of the Act, these changes would be permanently in place. In February
1980 the Department of Justice objected to an annexation plan submitted by Pleas-
ant Grove, Alabama. The city population was 6,500 and exclusively white. The areas
proposed for annexation were developed for exclusively white use. Several identifi-
ably black areas had petitioned for annexation, but the city had taken no action to
annex these areas. Finally, the objection letter noted reports of activities indicating
the presence of considerable antagonism toward black persons in the vicinity of
Pleasant Grove.

You've enabled us through the Voting Rights Act to begin climbing towards the
top of a very deep pit. We've been climbing steadily but we have not yet reached the
top; The pit is twenty feet deep. The pole, the Voting Rights Act is only fifteen feet.
We re only 10 feet from the top-halfway. Taking the pole from us now-the Voting
Rights Act-would cause us to descend rapidly to the bottom. I plead with you
today, to extend the pole 10 additional years.

Mr. EDWARDS. Thank you very much, Reverend Nettles, for very
moving testimony.

The last witness on this panel is the State representative, Mr.
James Buskey.

STATEMENT OF HON. JAMES BUSKEY
Mr. BUSKEY. Mr. Chairman, my name is James Buskey. I am a

State representative from Alabama serving in the house. I first was
elected in 1976 and reelected in 1978. I would like also to express
my appreciation for the opportunity to appear here today.

Dr. Martin Luther King, Jr., and hundreds that marched with
him in Selma in early 1965, recognized the desperate need for the
protection of landmark Federal voting rights legislation. Later that
same year, Congress passed into law the measure drafted by Presi-
dent Lyndon Johnson, who considered the Voting Rights Act the
single most important civil rights law generated by the Co .igress.
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Yet, in my estimation we have not come far since 1965. During
the harrowing registration campaigns in Alabama between 1964
and 1966, the percentage of voting age blacks registered reached
51.2 percent. But since that time, registration figures have im-
proved by less than 6 percent.

Blacks and other minorities clearly have a much longer way to
go toward achieving adequate representation. Blacks in Alabama
hold only 238 of 4,100 elected offices in the State. There is no black
representation from Alabama in this Congress. And, since the last
renewal of the act in 1975, black representation in the State legis-
lature has risen by only one seat.

I represent a district in the city of Mobile, and, since my career
in politics has been in that city, I am quite familiar with a lawsuit
called Mobile v. Bolden. In my judgment the decision rendered by
the Supreme Court at that time was probably the worst that I have
witnessed. While urging the continuation of the Voting Rights Act,
I must also strongly urge you to amend section 2 of the act to
conform with section 5 and make clear that Congress prohibits any
practice which is racially discriminatory, whether in purpose or
effect.

Proving the discriminatory intent of practices that deny minority
voters choice in the electoral process is a terrible and unfair
burden that Congress must repudiate. Voting practices, and the at-
large system in particular, have operated to deny black electors
their choice of candidates for the Mobile City Council for over 70
years. We must urge the Congress to remedy this grievous and
horrendous situation. Some claim the State of Alabama and its
local jurisdictions are now adhering closely to the letter of the
Voting Rights Act, and that the State should no longer be required
to submit electoral changes to the Nation's chief law enforcement
officer for review. I dispute those claims. The section 5 provisions
of the act have been and remain vital to the effectiveness of the
law. The significant progress made by blacks in democratic partici-
pation is constantly threatened. Ten counties in central Alabama
that you have heard testimony on this morning and this afternoon
have majority black populations and blacks have finally attained
office in various capacities in each of those jurisdictions. Yet, I
have no doubt that blacks would quickly lose such political foot-
holds if Federal preclearance requirements were removed from the
law.

Federal district courts have been suggested as a substitute for
administrative scrutiny by the Attorney General. This proposal is
extremely worrisome to me, considering the costly and time-con-
suming Mobile v. Bolden case. It is my understanding from the
information published in that case, if it goes back to the Supreme
Court after retrial at the district level in Mobile, the price tag that
has been estimated, conservatively, will be $6 million to the city of
Mobile. That does not include any estimation on what it would cost
the plan. It is a time-consuming and very costly measure in order
to go through the court process. One thing that has happened in
the court processes is the years it has taken to resolve a judicial
proceeding. Thus, from my perspective, judicial proceedings are
extremely cumbersome and largely ineffective, and could not be
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substituted for the simple and practical administrative procedures
now available through the Voting Rights Act.

Protests against the mechanics of section 5, in fact, 'echo the
same sentiments that judicial enforcement of Federal rights have
historically prompted from some quarters in Alabama. Effective
enforcement, not administrative burden, is at bottom what has
been objectionable to the critics of the Voting Rights Act.

While it has not done all that is needed, section 5 has had an
important deterrent effect. I believe this subcommittee can assume
that many changes in voting law and practice have been wisely
avoided by State and local legislators because of the act. During my
term in the State legislature, I have heard numerous changes in
voting procedures discussed and abandoned due to the existence of
Federal clearance requirements. I know the deterrent effect of
section 5 is real.

Still, without section 5, at least 72 discriminatory changes would
now be in effect in Alabama, according to the Department of
Justice. Forty-five objections have been filed since 1975. I have a
list of subdivisions in the State of Alabama who have altered and
changed, even from the same district to at-large election of its
officials who have illegally redistricted counties. They have
changed city and school board governing bodies. The Attorney
General has also stopped numerous annexations, acts involving
candidates' qualifications, restriction of assistance to persons, reap-
portionment, changing of judgeships from elected to appointed posi-
tions, and various other plans to blunt minority strength at the
polls.

Another indication of the indispensible nature of section 5 is the
evidence that procedures have been changed without submission to
the Justice Department. The Department discovered 70 unsubmit-
ted changes in the period following the 1970 extension. Although I
do not have complete information on the entire period since 1965, I
believe this evasive tactic to be widespread and comparable to the
documentation of almost 400 unsubmitted changes in the neighbor-
ing State of Georgia during the same period.

I can also cite a number of instances of long delays in submis-
sions. In 1969, Washington County, 29 percent black, in 1979 it
changed from single-member districts to at-large election of its
county commission. This act was not submitted to the Attorney
General until December 1979. I have other instances that show
that a delay has ranged from 5 to 13 years in submission.

Such attempts to subvert the law convincingly demonstrate the
continued need for the present section 5 provisions. The danger of
Congress permitting the essential elements of the Voting Rights
Act to die are real, and have already appeared in early form with
passage of enactments in my own State legislature to require "rei-
dentification of voters" as the term is incorrectly stated.

Reidentification has to be understood to mean complete re-regis-
tration. The net result is the instant lowering of the percentage of
black registration built over a number of years. True, the white
registration is reduced to zero as well. But what happens is that
whites very quickly reidentify. Blacks do not. Case in point is the
recent reidentification experience in Choctaw County which you
have heard here. Survey reveals that white registration fell ap-
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proximately one-fifth. Black registration, however, collapsed to 52
percent of the previous level.

It is no coincidence that "reidentification" legislation passed in
the 1981 session would give boards of registrars in three majority
black counties, each with increasing black populations and voting
registration, the license to completely purge the rolls. This would
be true in Perry County, with a 60-percent black population, as
well as Sumter and Wilcox Counties, with nearly 70-percent black
population; none, by the way, ever represented by a black legisla-
tor. It will force blacks to start from scratch 1 year prior to the
next legislative election. Without section 5 these techniques cannot
be challenged quickly and can become the latest form of disenfran-
chisement.

Such bills, introduced as local legislation, and I heard the discus-
sion that you had on that a few minutes ago, are practically
impossible to defeat in the Alabama legislature. Under the rules of
each chamber, such legislation is uncontestable unless one repre-
sents the particular county affected. A vote against another legisla-
tor's local bill is a breach of the etiquette of the chamber and an
open invitation to reprisal against one's own crucial local meas-
ures.

Even with 16 black legislators in the statehouse, we are simply
unable to protect black people from such injurious legislation out-
side the districts we represent. Without the protection of section 5,
black people in Perry, Sumter, Wilcox, and all the other counties
away from Birmingham, Mobile, Montgomery, and Tuskegee have
little protection from serious obstacles to black registration and
representation.

The era of denial of voting rights is not past in Alabama. The
Voting Rights Act functions as the bedrock of civil rights legisla-
tion. Should Congress allow the act to die, blacks and other racial
minorities will have the doors to legislative processes slammed in
their faces, and the tremendous contribution -minorities have just
begun to make in government, so especially important in the cities
and counties of our Nation, will be lost. The history of racial
discrimination has taught me that we can go backward on race
relations and voting rights.

I hope that the action of 1965, where the blood of black citizens
flowed in the streets of Selma like rain, or anywhere else in this
Nation, never happens again.

Thank you, Mr. Chairman.
[The statement of Mr. Buskey follows:]
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TESTIONY OF REPRFlIIATIVE JAMES E. BUSKEY

SECRE'ARY OF ALABAMA IGISIAT3VE BLCK CALCUS

M BE PRESErED BEFORE THE SUBfMlMITPEE ( CIVIL AND (XNSTI JIONAL

RIG IrS O THE HOUSE JUDICIARY C0Ot4ITrEE

83-679 0 - 82 - 55 (pt.1)
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MR. CHAIRMAN, I DEEPLY APPRECIATE YOUR INVITATION TO APPEAR BfFORE TILE

SUBMT4ITEE TODAY. DR. MARTIN ILfIER KING, JR., AND HUNDREDS THAT W4iHH)

WITH HIM IN SELMA IN EARLY 1965, RDJXI'JIZED T1E DESPERATE NEED FOR TILE

PRYIECION OF IANr1ARK FtDERAL VOTING RIGIF'S LEGISLATICN. LATER THAT SAME

YEAR, CONGRESS PASSED IWlO LAW T1HE MEASURE DRAFTED BY PRESIDENT LYNDON JO{NSON,

WHO3 CONSIDERED THE VOTING RIGHI'S ACT THlE SINGLE MOST IMPORTANT CIVIL RIGHTS LAW

GEIERATED BY TTIE CONGRESS.

YET, IN MY ESTIMATION WE HAVE NOT COME FAR SINCE 1965. DURING THE

HARROWING REGISTRATION CAMPAIGNS IN ALABNOA BETWEEN 1964 AND 1966, THE
1

PERCE TAGE OF Vl'ING AGE BLACKS REGIE7EIC-D RTIAOTfED 51.2%. 11BUT SINCE THAT

TIME, REGISTRATION FIGURES HAVE IMPIoJE BY -ESS THAN 6%. 2

BLACKS AND OTIER MINORITIES CIFARLY HAV, A MUCH I9KER WAY TO GO

TOWARD ACHIEVING ADEQUATE REPRESENTATION. BLACKS HOLD ONLY 238 OF 4,100
3

ELECTED OFFICES IN THE STATE. THERE IS NO BLACK REPRESENTATICJN n" ALABAMA

IN THIS CONGRESS. AND, SINCE THE LAST RENE'TL OF THE ACT IN 1975, BLACK

REPRESENTATION IN THE STATE LEGISLATURE HAS RISEN BY ONLY ONE SEAT.

I REPRESENr A DISTRICT IN TIE CITY OF MOBILE, AND, SINCE MY CAREE IN

POLITICS HAS BEEN IN THAT Cfix, I AM QUITE FAMILIAR WITH A LAWSUIT CALLED

MOBILE v. BOIDEN. WHILE URGING THE CONTINUATION OF THE VOTING RIGHTS ACT,

I MUST ALS STr)NGLY URGE YOU TO AMEND SECTION 2 OF THE ACT TO CONFORM WITH

SECTION 5 AND MAKE CLEAR THAT CONGRESS PROHIBITS ANY PRACTICE WiICH IS

RACIALLY DISCRIMINATORY, WHE7.PFR IN PURPOSE OF EFFECT.

PROVING THE DISCRIMINATORY INTENT OF PRACTICES THAT DENY MINORITY VIERS

CHOICE IN THE ELCTORAL PROCESS IS A TERRIBLE AND UNFAIR BURDEN THAT CONGRESS

MUST REPUDIATE IMMEDIATELY. VOTING PR7.TrCCS, AND THlE AT-LARSE SYSIVZ' IN

PARFICULAR, HAVE OPERATED TO DENY BLACK EIECTIORS THEIR CHOICE OF CANDIDATES
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FOR THE MOBILE CITY COURIL FOR OVER 70 YEARS. WE MUST NOW URGE THE CONGRESS

TO IEMEDY IIS GRIEVOUS SIlWATION.

SOMIE CLAIM ME STATE OF ALABAMA AND ITS LOCAL JURISDICTION ARE NOW ADHERING

CLOELY TO THE LLITR OF Ie VOTING RIGITS ACT, AND THAT THE STATE SHOULD NO

LONGER BE REQUIRE) 70 SUMIIT ELDEORAL C3IANGES 710 THE NATION'S CHIEF LAW

ENFORCEMENT OFFICER FOR REYIE. I MUST DISPUTE SUCH CLAIMS. THE SECTION 5

PFVISIONS OF THE ACT HAVE BEEN AND REMAIN VITAL TO THE EFECTIVUSS OF THE

LAW. THE SIGNIFICANT PROGRESS MADE BY BLACKS IN DEMOCRATIC PARTICIPATION iS

INSTANTLY THREATENED. TEN COUNTIES IN CENTlAL ALABAMA HAVE MAJORITY BLACK

POPULATIONS AND BACKS HAVE FINALLY ATTAINED OFFICE IN VARIOUS CAPACITIES IN

EACH OF TKSE JURISDICTIONS. YET, I HAVE NO IXUBT THAT BUCKS WOULD QUICKLY

LOSE SUCH POLITICAL FOOTHOLDS IF FEDERAL PRECLEARANCE REQUIREMENTS WERE

REMOVED FROM THE LAW.

FEDERAL DISTRICT COUT HAVE BEEN SUCm2(,STED AS A SUBSTITUTE FOR ADt4INISTRA-

TIVE SCRUTINY BY THlE ATIOREY GENERAL. THIS PROPOSAL IS EV.REMELY WORRISOME

TO ME, AND NOT ONLY DIE TM MY FAMILIARITY WI."Hi THE COSTLY AND TIME-CONSUMING

MO)BIIE v. BOLDEN CASE. THE U.S. ATTORNEY GENERAL HAS HAD CONSIDERABLE

EXPERIENCE WITH VOTING RIGhTS LITIGATION IN ALABAMA, HAVING EINTERED A DOZEN

CASES THERE AS PLAINTIFF SINCE 1965, 14% OF ALL THOSE FXUZ BY THAT OFFICE.

NINE OF THOSE CASES INVOLVED SEVEN OF THE MAJORITY BLACK COUNTIES. ALL HAVE

TAKEN YEARS TO RESOLVE. THUS, ER*4 MY PERSPECTIVE, JUDICIAL PCEEDINGS ARE

EXTREMEY CUIBERS*IE AND LARGELY INEFFECTIVE, AND COULD NOT BE SUBSTITUTED

FOR THE SIMPLE AND PRACTICAL ADMINISTRATIVE PROCEDURES NOW AVAILABLE THROUGH

THE VOTING RIGHTS ACT.

I WONDER HOW THE DISTRICT COURTS WXULD RESPOND TO SUCH A STAGGERING INCREASE

IN DEMAND FOR JUDICIAL PROCEEDINGS, UNLESS WE CONTEPLATE THEIR TRANSFORMATION

-2-
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70 ADMINISTRATIVE FUtCIENING. WILL LOCAL OFFICIALS MOIRE ENJOY BEING HAULED

INTO FEDERAL CRT FOR MNWIS AND YEARS THAN THE PRESENT PROCESS OF REVIEW?

WILL DISTRICT JUDGES -- JUDXE PITIMAN WAS RIEC LY LABELLED "JUST ANDThIM

FEDERAL BUREAURAT" BY THE MCBIIE PRESS-REGISTER -- BE ANY LESS DESPISE) THAN

THE EXPERIENCED STAFF OF THE VOTING RICHES SECTILN AT THE DEPARI1n OF

JUSTICE, EVEN WITH THE BURDEN OF PROOF SHIFTED TO MINORITY PLAINTIFFS?

PW)IESrS AGAINST THE MEC2HANICS OF SECTION 5, IN FACE, ECHO THE SAME

SE2TIMENUS THAT JUDICIAL ENEORCE4ENT OF FEDERAL RIGHTS HAVE HISTORICALLY

PFC*W'ED FROM SOME QUARTERS IN ALABAMA. EFFECTIVE ENFORCE T, NOT AJtIINISTRA-

TIVE BURDEN, IS AT BOI'TTOM WIAT HAS BEEN OBJECEIIABE TO THE CRITICS OF THE

VOTING RIGHTS ACT.

WHILE IT HAS NOT DONE ALL THAT IS NEEDED, SECTION 5 HAS HAD AN IMPORTANT

LUIERRENE EFFECT. I BELIEVE THIS SUBCXI44ITI-EE CAN ASSUME THAT MANY CHANGES

IN VOTING LAW AND PRACTICE HAV' BEEN WISELY AVOIDED BY STATE AND LOCAL

LEGISLATORS BECAUSE OF THE ACT. DURING MY TERM IN THE STATE LEGISLATURE,

I HAVE HEARD NUMEROUS CHANGES IN VOTING PRCEDURS DISCUSSED AND ABANDONED

DLE TO THE EXISTEXE OF FEDERAL CLEARANCE REQUIREMENTS. I KNOW THE DETERRLNT

EFFECT OF SECTlON '. IS REAL.

STILL, WIIJour SECTION 5, AT LEASE 72 DISCRIMINATORY CHANCE WJUU) NOW
4

BE IN EFFE= IN AAMM, ACCORDING TO THE DEPARrIENT OF .RSTICE. 45

OBJECTIONS HAVE BEEN FILED SINCE 1975. I ASK YOU TO CONSIDER THIS LIST OF

JURISDICTIONS WHICH HAVE ATEEX'TED TO SUBMIER( BLACK POLITICAL PARTICIPATION

THIOX3H SUCH MEANS AS CHANGING FROM DISTRICT TO AT-LAICE VOTING, ILLEGALLY

REDISTR.ICTING CtN, CITY AND SCHOOL GOVERNING BODIES, ADOPTING STAGGERED

TERMS, CIRANGING RESIDENCY TO REQUIRES 'fO EXCLUDE BLACK CANDIDATES, AND

-3-
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CYI'ER ilNIA ThL TICICS:

AUTAI.A COXW'Y, 23% BLACK PIENIX CITY, 37% BACK

BIRMIN(IIAM, 42% BLACK PICKfleS COwY, 42% BLACK

lAMBERS (oXIYY, 36% BLACK PIKE COUNTY 35% BACK

CLARKE COwrY, 43% BLACK SELMA, 50% BLACK

HALE COLI'rY, 63% BLACK SHEFFIEll), 19% BLACK

AND TALLADEGA, 33% BLACK

THE ATTORNEY GENERAL HAS ALSO STOPPED NUMIEROS ANNEXATIONS, AC-'S INVOLVING

CANDIDATE QUALIFICATIONS, RESTRICTIONS OF ASSISTANCE TO ILLITERATE PERSONS,

REAPPORTI1lENT OF PARTY EXECUTIVE CCMMIIE, CLANGING OF JUDGESHIPS FRO4

EIECPIVE TO APPOINTIVE, AND VARI(JS OIHER PL NS TO BLUNT MINORITY STREN i-

AT THE POLLS.

ANOIiIER INDICATION OF THE INDISPENSABLE NATURE OF SECTION 5 IS THE

EVIDENCE 'THAT MANY PROCEDURES 'lAVE BEEN CHANGED WTI1OUI SUBMISSION TO 'IHE

JUSTICE DEPARIMENT. THE DEPARINFNT DISCOVERED 70 LISUBMI TFD CIrES IN THE

PERIOD FOIj0WING TE 1970 EXTENSION. 5 TICOIX I DO NOT HAVE COMPIRI'E INFORMA-

TION FOR THE ENTIRE PERIOD blIbE 1965, I BELIEVE THIS EVASIVE TACTIC TO BE
/

WIDESPREAD AND COMPARABLE TO THE DOCUIENTATION OF ALMOST 400 UNSUBMITED

CHANGES IN THE NEIGHIBRING STATE OF CEORGIA DURING THE PERIOD.

I CAN ALSO CITE A NUMBER OF INSTANCES OF LONG DELAYS IN SUBMISSIONS.

IN 1969, WASHINGTON COUm1Y, 29% BLACK, CINGED FIfl4 SINGLE-MFI7BER DISTRICTS

TO AT-LARGE ELECTION OF ITS COUNTY OXtIMISSION. THIS ACT kAS NOT SUBMITTED

TO 711E ATTORNEY GENERAL UNTIL DECEMBER 1979. IN 1971, CONECUH COIMY, 44%

BLACK, REARRNE ITS COL COMt4ISSION DISTRICTS TO ELIMINATE A MAJORITY

BLACK DISTrRICT. JUSTICE DEPAIHENT POLL VZVTMERS DISCOVERED THE CHANGE

-4-
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NINE YEARS LATER, PRJ4ITING ITS SUBMISSION IN 1980. I HAVE SIMILAR DATA ON

FIVE ADOITICNAL JURSDICTIONS. (ST. CLAIR O(DTY, 10% BUCK, 10-YEAR DELAY;

CRENSHAW COUNTY, 27% BLACK, 11-YEAR DELAY; JEFFEP-SN (XXNI'Y, 34% BLACK, 5-YEAR

DEIAY; HALE COhlMY, 63% BLACK, 6-YEAR DELAY; AND THE CITY OF CLIO, 33% BLACK,

13-YEAR DELAY), AND CAN POINT TO SEVERAL-YEAR DELAYS IN MANY OIER CASES.

StUI ATITETS TO SUBVERT THE LAW CONVNCINGLY DEMONSTRATE THE C(TINUED

NEED FOR THE PRESENT SECTION 5 PROVISIONS. TIHE DANGER OF CONGRESS PERMITTING

THE ESSENTIAL ELEIET OF 71E VOTING RIGHTS ACT TO DIE ARE REAL AND HAVE

AWEADY APPEARED IN EARLY FORM WITH PASSAGE OF ENACIMENIS IN MY OWN STATE TO

REQUIRE IDENTIFICATIONN OF VOTRS", AS THE TE 4 IS INCORRECTLY STATED.

ALTHOUGH IT IS THE TASK OF CO NTY BOARD OF REGISTRARS TO SYSTEMATICALLY

REVIEW THE VOTING ROLLS IN ORDER TO REMOVE PERSONS DISQUALIFIED AS VOTERS,

MANY BOARDS HAVE HIT ON "REIDENTIFICATION" AS A WAY TO RELIEVE THEMSELVES OF

THE BJRDEN OF THEIR SORN DUTIES, CAUSING LB31SLATION TO ALLOW A NU4BER OF

BOARDS TO COMPLETELY PURGE THE ROLLS AND REQUIRE VOTERS TO APPEAR BEFORE THEM

TO "REIDENTIFY" AS QUALIFIED EIECIORS. AT FIRST GLACE THIS MAY APPEAR A

HANDY, IF SCMAT LAZY, MEANS OF MAKING CERTAIN THE, VOTING ROLLS ARE NOT

CARRYING GREAT NULBERS OF DISQUALIFIED PERSONS. BUT "REIDENTIFICATION" MUST

BE UNDERSTOOD AS C(IMPLETE RE-FEGISTRATION. THE RESULT IS THE INSTANT LCERING

OF THE PERCENTAGE OF BLACK REGISTRATION, BUILT OVER THE YEARS THROLiH PAIN-

STAKING AND COSTLY MEANS, TO ZERO.

THOUGH WHITE REGISRATIC IS REDIXICD TO ZERO AS VELL, WHITES QUICKLY

REGAIN HIGH LEVELS OF REGISTRATION. BLACKS DO NOT. A CASE IN POINT IS THE

RECENT "REIDENTIFICATION" EXPERIENCE IN CHOCA4, A COUNT IY WITH 44% BLACK

POPULATION. A 1978 LAW MANDATED "REIDENTIFICATION" THERE. SURVEYS REVEALED

THAT NEITE REGISI'RATION iLl. BY APPROXIMATFLY O(E-FIFI!. BLACK REGISTRATION

-5-
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HOWEVER, COLLAPSED TO ONLY 52% OF PREVIOUS LEVEIS.6 THUS, AN 8% DIFTERDCE

(56/44) IN WHITE-BLACK REGISTRATION GREW 70 30% (65/35) FOLLOWING "REIDENTIFI-

CATICN."

IT IS NO COINCIDENCE TH1AT "REIDENTIFICATION" LEGISLATION PASSED IN THE

1981 SESSION WOULD GIVE BOARDS OF REGISTRARS IN THEE MAJORITY BLACK COUNTIES,

EACH WITH INCREASING BLACK POPULATIONS AND V)TINf REGISTRATION, THE LICENSE

10 COMPLETELY PLGE THE ROLLS AND PLACE 1HE BURDEN OF REGISTERING ONCE AGAIN

ON THE VOTERS. THUS, PERRY, 60.2% BLACK, SU{IER, 69.5% BLACK, AND WILCOX,

68.9% BLACK, NONE EVER REPRESEN= BY A BLPAE LEGISLATOR, WILL FOICE BLACKS TO

START FICI! SCRATCH ONE YEAR PRIOR TO THE NEXT LEGISLATIVE ELECTION. WITHOUT

SECTION 5 THESE TECHNIQUES CANNOT BE CHALLEN ED QUICKLY AND CAN BECOME THE

LATEST FORM OF DISENFRANOIISEf4ENT.

SUCH BILLS, ]MN DIXED AS LOCAL LEGISLATION, ARE PRACTICALLY IMPOSSIBLE

TO DEFEAT IN THE ALABAMA LEGISLATURE. UNDER THE RULES OF EACH CHAMBER, SUCH

LEGISLATION IS UTESTABLE UNLESS ONE REPRESENTS THE PARTICULAR COUNTY

AFFECTED. A VOTE AGAINST ANOTHER UGISLATOR'S LOCAL BILL IS A BREACH OF

S1 ETIQUET OF THE CHAMBER AND AN OPEN INVrTATION T0 REPRISAL AGAINST ONE'S

OWN CRUCIAL IJCAL MEASURES.

EVEN WITH SIXTEEN BLACK LEGISLATORS IN THE STATEHOUSE, WE ARE SIMPLY

UNABLE TO PROTECT BLACK PEOPLE FRIM SUCH INJURIOUS LEGISLATION OUTSIDE THE

DISTRICTS WE REPRESENT. WITHOUT 11E PROTECTION OF SECTION 5, BLACK PEOPLE

IN PERRY, SU4IER, WILCOX, AND ALL THE OTHER 0OUNTIES AWAY FFO4 BIRMINGHAM,

MOJBILE, ZCNTGOERY, AND TUSKEGEE HAVE LITTIZ PROTECTION FROTM SERIOUS OBSTACLES

TO BLACK REGISTRATION AND REPRESENTATION.

THE ERA OF DENIAL o VOTING RIGHTS IS NOT PASr IN ALABAMA. THE VOTING

RIGHTS ACT FUCTIONS AS THE BEDROCK OF CIVIL RIGHTS LEGISLATION. SHOULD) CONGRESS

-6-
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ALLN THE ACT TO DIE, BLACKS AND OTfE RACIAL MINORITIES WILL HAVE 711U, DOORS

TO ISSISIATIVE PROXESSES SI#*ED IN THEIR FACES, AND THE TRmI4DOUS LXmNRIBU-

TION MINORITIES HAVE JUST BEGUN TO MAlE IN CGOVERNMENT, SO ESPECIALLY IMPORTANT

IN THE CITIES AND (XONIES OF OUR NATION, WILL BE IDST. THE HISTORY OF RACIAL

DISCRIMINATION HA4S TAtMI-I ME TH1AT WE CAN GO IIAC4ARDS CN RACE RELATIONS AND

VOTING RIGHTS. THERE CAN ONCE AGAIN FE NO BLACKS ON THE CITY COUCILS, IN

THE OUfl D=iOUSES, IN THE SHERIFF'S OFFICES. CIYXM1LESS SOCIAL, P1OLITICAL,

AND ECONOMIC GAINS CAN SOON EVAPORATE.

IT IS THE RESPONSIBILITY OF THIS (XXCRESS TO SEE THAT THOSE GAINS ARE

THE STFEGTH OF FUTRE PF(X2;(ESS AND THAT SE1 4A, 1965, NEVER HAPPENS AGAIN.
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1434 V3131T: 1?1A:1:?1Q~ri(fl IN 10W SOVI1T, S t*M 1966, A 1*POMr BY 'MlE

2Cli VIATlM I01 CW. c1T4'IIiL.'M ON (AI'UT MNJUI 1980, U.S.

aziz-AJi rlicPNI), M' Ji*V.'R f -kon PP 11Jm' StI .Y, 1980.

3NarI(jNA, WI r Buc-K EIkMAIX) OF'l:INU 1980, PUBI.ISIff BY TiE

.xmzr amrp t w i rric. '-rUDit7;, WASHMNONce, D.C.

4U.S. rivd -'nt:1r or nonvrcF., 1965-1980, AS CITED IN .CXCESSICMAL
Q__qY.L APIL 11, 1981, p. 636.

5VMrnE RIMNFr tcr-2Fu&1142)r m~Ds m-.wmoiErNG, FE"MUAHY 6, 1978,

A P4srr BlY 'Mr CE QflII GNERM OF T1lE l.NInD SrJArES.

6 AIABA IMAL SERVICES CORATION SI RIY, 1981.

Mr. -EDWARDs. Thank you very much, Representative Buskey.
The gentleman from Illinois, Mr. Hyde.
Mr. HYDR. Well, I have no specific questions other than to extend

my appreciation for the three of your statements, and all the
statements we have heard today. I know there is another panel
which I cannot remain for. It is very illuminating, and I appreciate
it. I just want to comment parenthetically that what may be good
in one section of the country may be abused in another. Assistance
voting, for example, which you have stated is desirable where you
are, is one of the most abused things up in my jurisdiction where
the precinct captain goes in and sees how you vote and makes sure
you vote right and maybe votes for you. That happens under the
guise of assisting people from other countries who do not speak the
language. It may De a good thing as I say in some jurisdictions, and
it can be abused in others. But what you have told us has been
very important, and I thank you.

Mr. EDWARDS. I certainly say amen to what my colleague from
Illinois says. The testimony today has been very impressive and
you three gentleman have added to the impact of it. We face a very
serious situation, not only in the South, but the signal that would
go out to the country and to the world at large if this bill is not
extended would be catastrophic. Absolutely catastrophic. That is
the message that I think you are carrying here to Washington, and
that is the message that is going to have to go out throughout the
United States, because an awful lot of people think that everything
is just fine. Your testimony and the other witnesses indicate that
things are not just fine, and that we have got a long, long way to
go. Is complying with section 5 expensive and time consuming to
these local officials?

Mr. BUSKEY. Mr. Chairman, the only thing the officials will have
to do once they pass the bill that would either rearrange some
borderlines or reidentification, or whatever impact it would have,
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the only thing they would have to do is submit it to the Justice
Department. That takes, what, an 18-cent stamp now. The Justice
Department will take the length of time under the law, 60 days
with the extension, perhaps 90, and evidence whether or not it is
going to object to it.

I wanted to make just one point. No, it is not time consuming for
the officials or the person who passes the measure, particularly as
it relates to Alabama, because the Secretary of State has the
responsibility to forward it to the Justice Department. It does not
take that much time. But what is happening is that we are getting
ready for an election in Alabama, a legislative election next year.
You come up with the reidentificafion bill. Unless the Justice
Department acts very quickly on it, then the provisions of the bill
are carried out, which means that the rolls would be purged, if we
are talking about reidentification, before the Justice Department
has brought the pressure of its office to bear. But in specific answer
to your question, no, sir, just an 18-cent stamp from the secretary
of state to Washington.

Mr. GRAY. Mr. Chairman, looking at it from another point of
view, in Macon County, of which Tuskegee is the county seat, I
represent the county as county attorney. We have had occasion to
have to move voting places. All it has taken is simply what our
office usually does is write a letter to the Justice Department, set
out exactly what needs to take place, what we are trying to do, and
usually we will get a phone call or so back that they need addition-
al information. So it is not difficult at all.

Mr. EDWARDS. Do these jurisdictions who submit these changes
feel that the Justice Department is unfair in approving or disap-
proving the changes?

Mr. GRAY. It is difficult to say what they believe. I would think
that if they have a bill, a change that is a legitimate change, and
the design, the effect, is to disenfranchise blacks, they do not have
any problems. But I think they have problems whether there are
other motives other than genuine objective changes.

Mr. NETrLES. I agree. I also think though it gives some of them
an out because of the mandate of the guideline. It gives them an
opportunity in some instances to do what is right and to save face.

Mr. EDWARDS. Do you hear them say or do they put in the
newspaper a complaint that the decision should not be made by
some bureaucrat sitting in Washington?

Mr. GRAY. Well, you always have that. Local politicians always
look for a whipping boy. Washington is the farthest distance, so
they use that. But we do not see that as a genuine concern. It is a
political matter.

Mr. EDWARDS. Thank you.
Mr. BUSKEY. Mr. Chairman, as relates to the same question you

are addressing, section 5 preclearance has in my judgment a sig-
nificant deterrent effect. As I look at the members of the legisla-
ture and trying to understand them as a body and as individuals,
they are often people who served in the legislature, would probably
do anything under the Sun and Moon and heaven and Earth in
order to protect themselves and their positions. I am fairly sure
that they would pass any law that would keep them in the position
where they are and have the effect of impacting adversely on-
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blacks who constitute a majority in those areas. Section 5 preclear-
ance section says that the deterrent effect to keep them -from
passing laws in that district, that in effect will disenfranchise the
majority black population there.

Mr. EDWARDS. The testimony today has surprised and disappoint-
ed me in one way. And that is that the act has been so widely
avoided by either not producing and sending to Washington these
submissions, or by new devices to get around the thrust of the act.
So it is not the strongest bill in the world. It certainly does not
reach into every home or office or covered jurisdiction, does it?

Mr. BUSKEY. You ie right. It is not the best in the world, but it
is the best we have at the present time.

Mr. N'rrLES. Correct, and we could not survive without it.
Mr. EDWARDS. Yes.
Counsel.
Ms. DAvis. Thank you, Mr. Chairman.
Attorney Gray, you used some very strong language. You did it

both times on the same page, page 5 of your testimony. You indi-
cated, "In the face of the Voting Rights Act, white officials in
Greene County, Ala., in 1968 stole the election from black candi-
dates." At the bottom of the page you indicated that, "Our legisla- -
tors and county officials have begun to conspire to turn back the
clock." That is awfully strong language, and I wonder if you could
explain in a bit more detail what you mean by those statements.

Mr. GRAY. With respect to the election in 1969, I am sorry we do
not have some elections here from Greene County, but I under-
stand from the black residents of Greene County that they in fact
did win the elections over there. And they were stolen from them.
It is somewhat similar to what happened to me when I ran for the
legislature the -first time in 1966. This happpened in Lowndes
County, which is the same place where you have Clio you heard
about. -It- happens the white businessman who told me this was
from Clio. He said:

Well, Fred, I think if you were elected you could be an effective legislator. But
you know we have been stealing the elections down here from each other for years,
and you know what will happen if you get elected.

True enough, when the votes were in, I had won the election by
some 3-00 votes. We thought they were all in. The next day the
absentee ballots came in, and it was some 500 absentee ballots. I
ended up losing, and finally won some 4 years later. So you have
any number of situations like that and others where elections are
in fact stolen.

I do not think there is any question but when you consider the
testimony you heard earlier, if you just take these so-called reiden-
tification deals, they are red flags, and they are designed, you look
at the area where they come from. All predominantly black areas,
all where you have no black legislators.

They have no objective criteria like they did in the Birmingham
bill. See, Birmingham took place some time before. So you could
not say they did not have an example that they could have gone
by. The purpose there is not to get the persons who were ineligible

the voters' list. But I think the effect of it is, it takes a little
more coercion of people and a little more hard work because of a
lot of problems to get us to go back and get registered again.
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So I think that in and of itself points up that there is really a
concerted effort as a conservative mood on the part of this country,
and I do not need to say that here in Washington, and it is turning
back the clock against minorities in as many areas as they can.
They do not say it. I will fight now, and I have been in this battle
26 years. It was easy when I ffot out of law school. Folks will tell
you, "I believe in segregation ; we had enforced segregation laws
and they were on the books. But now they believe in it. They want
to practice it. They will not tell it to you, but they will do it to you
the same .way, and the results will be the same. So I think it
definitely is a concerted effort to turn back the time.

Ms. DAVIS. So you stick to your position?
Mr. GRAY. I stick to it.
Ms. DAVIS. Mr. McDonald from the ACLU this morning indicated

he was born and raised in the South. He is white. He is not proud
of the fact that in his region of the country there is still a need for
the Voting Rights Act. But there certainly are people in the coun-
try who want to believe that the race problem has been solved,
that there is still a race problem in the South. My question to the
panel is whether you agree with that viewpoint. Furthermore are
there any white officials in your State who would speak in support
of the extension of the act?

Mr. NETFLES. I overwhelmingly agree with that viewpoint. I do
not know of any white in Alabama who would support that view-
point.

Mr. BUSKEY. Would you repeat the last part of your sentence, I
know you said he was not proud--

Ms. DAVIS. That there was still a race problem in the South.
Would you agree with that?

Mr. BUSKEY. I most certainly will. We had a little trial down
there in Mobile last week, City of Mobile v. Bolden. That is a
retrial case returned to the district court from the Supreme Court.
In my judgment the plaintiff put on overwhelming evidence that
race is a factor in the city and county of Mobile and we believe in
the State of Alabama. Mr. McDonald said that race was a problem.
He is drinking from the same cup that I am drinking out of.

Mr. GRAY. If Alabama and other Southern States were genuinely
concerned about helping and protecting the rights of blacks, and I
think in each of these State's constitutions they have as much a
right to protect blacks' rights as the Federal Constitution. But
history has taught us they do not do it, never have, and I do not
think they ever will on their own. And until such time as these
States do something affirmative to show their good faith and their
intentions to do something, we will always need a civil rights bill.
One of the things I was trying to do in the legislature, even though
they were not enforcing a lot of the rights on the books, I intro-
duced a bill to have them all repealed. They did not get out of the
committee. They are still there. They are not enforced, but they
are there.

We have to continue to keep the pressure on. In my county of
Macon and we have about 86 percent black, and I had to, before I
could win jury cases in that county, I had to file a suit in order
that blacks would serve on the jury in proportion to the population.
I came to court one day about 5 or 6 years ago and got a venire,
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and on that I had about 40 percent black people. I refused to go
forward.

The only persons in the world that I know of they want to
experiment with is with the rights of black people. If white people
could be in our place for just a little while I think it would be a
different situation.

We have an act. It is not perfect. If it were properly imple-
mented it would help, but I do not think we need to give away
what we had until we have something that is better and has been
tried at least to the extent of the Voting Rights Act.

Ms. DAVIS. I have to move along. I have so many questions. We
talked about the deterrent effect, or other witnesses have talked
about the deterrent effect of section 5.

I wonder, Mr. Gray, as a former State legislator, and Mr. Buskey,
as a current State legislator, if you have any. evidence to suggest
that State officials make their decisions about changes on the basis
of whether they would be fair to black people or if they decide to
check their actions, is it always because they are concerned about
what the Justice Department might say?

Mr. BUSKEY. The laws are passed by the legislature so the State
officials, as relates to Governor, secretary of state, whatever State
elected official, do not have that much to do with it. It is the local
legislators, those 140 individuals who sit in that body up there
without the preclearance section, I have no doubt in my mind that
particularly those legislators who are white, who represent dis-
tricts that are majority white, will do everything they can to purge
the voting roll if that would be a factor in terms of being reelected
or even just outright shooting black people if they could get away
with it. There is no doubt in my mind, if they could get away with
it they would do it. So the section 5 preclearance does have a
deterrent effect. Without that the whole floodgate will be loosed on
those people.

Ms. DAVIS. This question requires only a single answer from all
of you. Is it your view that if we were to look at changes that have
occurred in the State of Alabama, voting changes since 1965, that
where black people have begun to move into positions of strong
voting power, changes have been made to try and check that
power, dilute that power?

Mr. NETTLES. Yes.
Ms. DAVIs. Thank you.
Mr. EDWARDS. And if a white elected official carr.3 out for this

extension in Alabama, that white official would probably be, or
undoubtedly be defeated the next election?

Mr- GRAY. If you are in an area, in a predominantly white area;
in a predominantly black area you would have the opposite effect.
In my area it would be the opposite.

Mr. NETTLES. But the statement is true.
Mr. GRAY. Quite true.
Mr. BUSKEY. We have had, not had a white politician who has

been willing to come forward and say something different than
what you just said.

Mr. EDWARDS. Well, I communicate with some who state off the
record that they hope the bill is extended. But it is strictly off the
record.
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Tom.
Mr. BOYD. No questions.
Mr. EDWARDS. Thank you very much. Your testimony was very

impressive.
Mr. EDWAIRDS. We now move to the State of South Carolina, and

with us are the Honorable Robert Woods, who is a State repre-
sentative from Charleston, and Mr. Thomas C. McCain of Edgefield
County, S.C.

Reverend Wood, I believe you are going to be the first witness.
Without objection your statement will be made a part of the
record. You may proceed.

Do you want to introduce your colleague in the middle?

TESTIMONY OF HON. ROBERT WOODS, STATE REPRESENTA-
TIVE, CHARLESTON, S.C., ACCOMPANIED BY ARMAND
DERFNER, DIRECTOR, VOTING RIGHTS PROJECT, JOINT
CENTER FOR POLITICAL STUDIES, WASHINGTON, D.C.; AND
THOMAS C. McCAIN, CHAIRMAN, EDGEFIELD COUNTY DEMO-
CRATIC PARTY, EDGEFIELD COUNTY, S.C.
Mr. WOODS. This is our good friend, Counselor Armand Derfner,

whom we have known for a number of years, Mr. Chairman.
Mr. EDWARDS. Well known to this subcommittee also. We are

delighted to have you here.
Mr. DERFNER. Thank you, Mr. Chairman.
Mr. WOODS. Mr. Chairman, my name is Robert Woods, a member

of the South Carolina State Legislature, serving since 1973. I am a
member of the Ways and Means Committee, chairman of the Invi-
tations Committee, chairman of the Joint Charleston County Legis-
lative Delegation, former vice-moderator of the General Assembly
of the United Presbyterian Church, and minister of Wallingford
United Presbyterian Church in Charleston, S.C.

I want to thank this committee for extending an invitation to me
to appear before this panel and talk about the extension of the
Voting Rights Act of 1965, as amended.

Mr. Chairman, I would rather not be here today testifying before
this committee on the extension of the Voting Rights Act, I would
rather be before some other committee, or back in South Carolina
attending to the affairs of my constituents. However, since the'
Congress and the courts refuse to solve the lingering question of"what to do with the rights of black Americans," I find it impossi-
ble not to appear and to again assist with solving what has become
a perennial and difficult problem. I often wonder what it is so
difficult for this Nation to make a permanent commitment to
protecting the rights of black Americans, particularly those rights
that are so basic and enjoyed by all Americans, except blacks and
other racial minorities.

The Founding Fathers of the United States proclaimed to the
world the American belief that all men are created equal and that
governments are instituted to secure the inalienable rights to
which all men are endowed. In the Declaration of Independence
and the Constitution of the United States, they eloquently express
the aspirations of all mankind for equality and freedom. These
ideas inspired the peoples of other lands and their practical fulfill-
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ments made the United States the hope of the oppressed every-
where.

Throughout our history, men and women of all colors and creeds,
of all races and religions, have come to this country to escape
tyranny and discrimination. Millions strong, they have helped
build this democratic Nation and have constantly reinforced our
devotion to the great ideals of liberty and equality. Those who
proceeded them have helped to fashion and strengthen our Ameri-
can faith.

That faith today had a great deal of meaning in the 1965 Voting
Rights Act. We believe that act has opened for citizens the world
over, more especially in the South, a door of responsibility, a re-
sponsiveness on the part of a large segment of people to create
avenues by which citizens of all persuasions have been able to live
together, work together, pray together, struggle together.

For the past 16 years, real representation in South Carolina has
not been a reality. Even though the Voting Rights Act has opened
some doors in some places throughout our great State, there are
still far too many doors that remain closed to blacks and other
minorities. In areas where there has been conscious effort by public
officials to uphold the law and make efforts to include all persons
in the political process, regardless of color or political affiliation,
the governments that have emerged reflected these efforts.

Charleston, S.C., the city that I represent in the State house, is
an example of an area where public officials have eventually ac-
cepted the law of the land and strived to implement these laws
equitably. Even though there is much to be done in our city to
uplift the living conditions of all of our citizenry, the city still
exemplifies what can happen when all parties work together to
bring about an acceptable solution.

Prior to 1975, my city was torn with dissension which had deep
racial overtones. Even though up to two blacks have been elected
to sit in our city council, most of the minority residents still be-
lieved that their needs were not represented by the pre-1975 city
government. Prior to 1975, the two blacks that had served on the
city council had been chosen by the predominantly white organiza-
tions. Basically it was impossible to vote for a single candidate, or
to field a candidate that was responsive to the needs of my con-
stituents. We had to vote for the entire slate, or not vote at all.

However, thanks to the Voting Rights Act, all of that has
changed; and the government now is comprised of persons who
truly espouse the views of all citizens.

Let me explain how this came to be. As a result of prodding from
the Justice Department, and the court-imposed redistricting plan,
the city converted from an at-large election scheme which had
closed the electoral process to blacks, to a more equitable. single-
member plan.

After this plan was implemented, the black citizens immediately
desposed the white-backed black councilmen in favor of black can-
didates of their choice. At the present time, our city council con-
sists of six blacks and six whites. Our city was selected by the U.S.
League of Cities as an All-American City. I do not believe that my
city would have been so honored had it not been for section 5 of the
Voting Rights Act.
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The Charleston County Council and the Charleston County
School Board cannot boost these achievements. These two bodies
still maintain at-large election procedures and only reflect token
black representation. Not only does the Charleston County govern-
ment fail to reflect the political views of all its citizens, the South
Carolina Senate has totally ignored the needs of a full one-third of
the State's population. There has not been a black to sit in our
State senate since Reconstruction.

Gentlemen, let me cite some information about how the upper
house of our State legislature operates. First of all, the body con-
sists of 46 members, all elected from multimember, at-large and
numbered post. Interestingly enough, the most powerful man in
the body is white and represents Calhoun County which is over 55
percent black. This gentleman, Mr. Lawrence Marion Gressette,
formerly headed the anti-integration committee, a group of legisla-
tors who organized to halt integration in our State at all cost. Mr.
Gressette also presides over redistricting in the senate, and has
stated publicly that he will wait until the Voting Rights Act ex-
ires- in 1982 before he tackles the problem of redistricting the
outh Carolina Senate.

I hope that you do not grant Senator Gressette his wish. I hope
that this committee, and ultimately the Congress, recognize that
there are too many Mr. Gressette's in our State and perhaps in the
South, to entrust these individuals with protecting the voting
rights of minorities.

I find it unexplainable that 33 percent of our people are not
represented in the upper chamber of our legislature. I am not
saying that blacks are required to be represented by blacks, be-
cause that obviously is a fallacy.

However, I am saying that black Americans have a right to
exercise their franchise in a manner that is fully protected by the
equal protection clause of the 14th amendment of the Constitution.
The tactics that many of my fellow legislators in South Carolina
employ to maintain white and unresponsive rule borders on the
apartheid practices of South Africa, a country that has been indict-
ed by the civilized world for its abusive racial policies, and their
refusal to permit blacks to vote and participate in the political
process. Yet, in a country that has the Declaration of Independence
the Constitution, the Bill of Rights, the Emancipation Proclama-
tion, and other great documents that have made this country great,
my State can persist with its practices. These practices have con-
tinued unabated since Reconstruction and appear unreachable
through court action.

Indeed there are many others who are hoping that the act would
not be extended. They hope that the act would not be extended
because they are of the established habit of regarding certain
people as objects of insults and humiliation. When society makes
an error in an area where hostilities can freely be vented on
others, it provides for its own more disintegration. He who permits
evil, commits evil; and to permit the 1965 Voting Rights Act to
expire is to commit an evil that is tantamount to destroying the
very foundations of our Nation and of our State.

The opening up of State legislatures, of city halls, county school
boards, of county councils, the opening up of government so that
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all might be involved is one of the surest ways of keeping govern-
ment of the people, by the people and for the people. There may
well be some timid ones among us who say that we should not
continue to have good government, they are less timid than one
would imagine, for today we most successfully continue to struggle
and defend this democracy. We must not be defeated by the fear of
the very danger we are preparing to resist.

The Magna Carta, the Declaration of Independence, the Constitu-
tion of the United States, the Emancipation Proclamation and
every other real milestone in human progress were all ideas which
seemed impossible of attainment, yet they were attained.

I submit that the 1965 Voting Rights Act is such a document,
that if we roll up our sleeves, we can make it work. The way is
there, we only need to foster the will. We will not give up on what
we have begun. We ask you not deny us the right to continue to
struggle to work together. We ask you not to create a situation
where all that we have worked for becomes lost because we did not
have the courage of our convictions.

If the 1965 Voting Rights Act was not extended, many blacks
who now served in the South Carolina House of Representatives
would find that the attempts on the part of the general assembly to
enhance adequate participation on the part of all would stop. There
would be no effort to insure that minorities, blacks, and Republi-
cans were given consideration in representation.

Gentlemen, the submission process works, and many of the citi-
zens of South Carolina are supportive of it.

There is another issue that gives us reason to know that it
works. Under the 1970 reapportion plan, Charleston had grown.
Our numbers increased from 11 to 12. But under the 1980 census
plan, our numbers have decreased, and Charleston would lose a
House seat.

Immediately, there were many in Charleston who readily ad-
mitted that the loss of one seat was a loss that the black communi-
ty would have to bear, and that rather than having three black
representatives from Charleston, we would no longer have three,
but two.

It was only when Charleston was reminded of the preclearance
section of the bill that the legislators from Charleston and from the
State in general readily agreed that they would not destroy one of
the black districts, but would continue to make possible in minority
areas the opportunity for minorities to elect minorities.

The point that I would have you consider is the fact that we have
come a long way in these past 15 years. If it were not for the 1965
Voting Rights Act, government in South Carolina would not be as

rogressive. The coalitions that Republicans, blacks, and women
ave pulled together to create sentiment for attitudinal changes

that are in the best interest of all citizens would not be. And for us
to deny the basic right of effective vote for responsible representa-
tion by refusing to extend the act with an effect standard is for us
to destroy the very vibrant in human progress for good government
that we have worked so hard for.

History recaptures the plight of the black man in America. His-
tory need not repeat itself. Wednesday, December 31, 1862 was a
day of anticipation and rumor. People gathered in little knots and
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tried to read the signs of the time. That night, Negroes gathered in
churches and prayed the old age out and the new age in.

An old man got up-"Onst the time was," he said, "dat I cried all
night. What's the matter? What's the matter? Matter enough. De
nex mornin my child was t be sold, and she was sold. I never spec
to see her no more till de day of judgment. Now, nor more dat! No
more dat! No more Dat! We'se free now, bless the Lord! Day can't
sell my wife and child no more, bless .the Lord. No more dat! No
more dat!" They prayed all night.

January 1, 1863, about 11 at night, after waiting and praying all
day, about to lose hope, the word came, the document had been
signed, the Emancipation Proclamation. "We'se free, we'se free. No
more dat! No more Dat!"

On January 31, 1865, following the Civil War, the 13th amend-
ment was adopted abolishing slavery throughout the Union. We
were free. "No more dat! No more dat.

But you and I know there was more of that. For 100 years, there
was more of dat! -

In 1965, 100 years later, once again the sacred obligations which
were developed on this Nation and on our generation sank deeply
into our hearts and the Voting Rights Act was put into law. To
abolish it now is to take us back to 'more of dat."

Thank you.
[The statement of Mr. Woods follows:]

PREPARED STATEMENT OF REPRESENTATIVE ROBERT R. WooDS, STATE REPRESENTATIVE,
-SOUTH CAROUNA HOUSE OF REPRESENTATIVES

Good afternoon, ladies and gentlemen, Mr. Chairman, my name is Robert Woods,
a member of the South Carolina State Legislature serving since 1973. I am a
member of theWays and Means Committee, Chairman of the Invitations Commit-
tee, Chairman of the Joint Charleston County Legislative Delegation, former Vice-
Moderator of the General Assembly of the United Presbyterian Church and minis-
ter of Wallingford United Presbyterian Church in Charleston, South Carolina.

I want to thank this Committee for extending an invitation to me to appear
before this panel and talk about the extension of the Voting Rights Act of 1965, as
amended.

Mr. Chairman, I would rather not be here today testifying before this Committee
on the extension of the Voting Rights Act, I would rather be before some other
Committee, or back in South Carolina attending to the affairs of my constituents.
However, since the Congress and the Courts refuse to solve the lingering question of"what to do with the rights of Black Americans", I find it impossile not to appear
and to again assist with solving what has become a perennial and difficult problem.
I often wonder what it is so difficult for this nation to make a permanent commit-
ment to protecting the rights of Black Americans, particularly those rights that are
so basic and enjoyed by all Americans, except Blacks and other racial minorities.

The founding fathers of the United States proclaimed to the world, the American
belief that all men are created equal and that governments are instituted to secure
the inalienable rights which all men are endowed. In the Declaration of Independ-
ence and the Constitution of the United States, they eloquently express the aspira-
tions of all mankind for equality and freedom. These ideas inspired the peoples of
other lands and their practical fulfillments made the United States the hope of the
oppressed everywhere.

Throughout our history men and women of all colors and creeds, of all races and
religions, have come to this country to escape tyranny and discrimination. Millions
strong they have helped build this democratic nation and have constantly reinforced
our devotion to the great ideals of liberty and equality. Those who proceeded them
have helped to fashion and strengthen our American faith.

That faith today had a great deal of meaning in the 1965 Voting Rights Act. We
believe that Act has opened for citizens the world over, more especially in the
South, a door of responsibility; a responsiveness on the part of a large segment of
people to create avenues by which citizens of all persuasion have been able to live
together, work together, pray together, struggle together.
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For the past 16 years, real representation in South Carolina has not been a
reality. Even though the Voting Rights Act has opened some doors in some places
throughout our great state, there are still far too many doors that remain closed to
Black, and other minorities. In areas where there has been conscious effort by
public officials to uphold the law, and make efforts to include all persons in the
political process, regardless of color or political affiliation, the governments that

ave emerged reflected these efforts.
Charleston, South Carolina the city that I represent in the State House, is an

example of an area where public officials have eventually accepted the law of the
Land and strived to implement these laws equitably. Even though there is much to
be done in our-city to uplift the living conditions of all of our citizenry, the City still
exemplifies what can happen when all parties work together to bring about an
acceptable solution. Prior to 1975, my city was torn with dissension which had deep
racial overtones. Even though up to two Blacks had been elected to sit in our City
Council, most of the minority residents still believed that their needs were not
represented by the pre-1975 cit government. Prior to 1975, the two Blacks that had
served on the city council hadbeen chosen by the predominantly white organiza-
tions. Basically, it was impossible to vote for a single candidate, or to field a
candidate that was responsive to the needs of my constitutents. We had to vote for
the entire slate, or not vote at all.

However, thanks to the Voting Rights Act, all of that has changed; and the
government now is comprised of persons who truly espouse the views of all citizens.
Lt me explain how this came to be. As a result of prodding from the Justice
Department, and the court-imposed redistricting plan, the city converted from an at-
large election scheme which bad closed the electoral process to Blacks, to a more
equitable single-member plan. After this plan was implemented, the Black citizens
immediately deposed the White backed Black Councilmen in favor of Black candi-
dates of their choice. At the present time, our City Council consists of six Blacks
and six Whites. Our city was selected by the United States League of Cities as an
All-American City. I do not believe that my city would have been so honored had it
not been for Section 5 of the Voting Rights Act.

The Charleston County Council and the Charleston County School Board cannot
boost these achievements. These two bodies- still maintain at-large election proce-
dures and only reflect token Black representation. Not only does the Charleston
County Government fail to reflect the political views of all its citizens, the South
Carolina Senate has totally ignored the needs of a full one third of the state's
population. There has not been a Black to sit in our State Senate since Reconstruc-
tion. Gentlemen, let me cite some information about how the upper house of our
State Legislature operates. First of all, the body consists of 46 members, all elected
from multi-member, at-large and numbered post. Interestingly enough, the most
powerful man in the body is white and represents Calhoun County which is over 55
percent Black. This gentleman, Mr. Lawrence Marion Gressette, formerly headed
the Anti-Integration Committee a group of Legislators who organized to halt inte-
gration in our State at all cost. Mr. Gressette also presides over redistricting in the
Senate, and has stated publicly that he will wait until the Voting Rights Act expires
in 1982 before he tackles the problem of redistricting the South Carolina Senate.

I hope Gentlemen, that you do not rant Senator Gressette his wish. I hope that
this Committee, and ultimately, the Congress, recognize that there are too many
Mr. Gressette's in our State and perhaps in the South, to entrust these individuals
with protecting the Voting Rights of minorities. I find it unexplainable that 33
percent of our people are not represented in the upper Chamber of our legislature, I
am not saying that Blacks are required to be represented by Blacks, because that
obviously is a fallacy. However, I am saying that Black Americans have a right to
exercise their franchise in a manner that is fully protected by the "Equal Protection
Clause" of the 14th Amendment of the Constitution. The tactics that many of my
fellow legislators in South Carolina employ to maintain White and unresponsive
rule, borders on the apartheid practices of Southern Africa, a country that has been
indicted by the civilized world for its abusive racial policies, and their refusal to
permit Blacks to vote and participate in the political process. Yet in a country that
has the Declaration of Independence, the Constitution, the Bill of Rights, the Eman-
cipation Proclamation, and other great documents that have made this Country
great, my state can persist with its practices. These practices have continued una-

ated since reconstruction and appear unreachable through court action.
Indeed there are many others who are hoping that the Act would not be extended.

They hope that the Act would not be extended because they are of the established
habit of regarding certain people as objects of insults and humiliation. When society
makes an area in an area where hostilities can freely be vented on others, it
provides for its own moral disintegration. He who permits evil, commits evil; and to
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permit the 1965 Voting Rights Act to expire is to commit an evil that is tantamount
to destroying the very foundations of our nation and of our State.

The opening up of state legislatures, of city halls, county school boards, of county
councils; the opening up of government so that all might be involved is one of the
surest ways of keeping government of the people, by the people and for the people.
There may well be some timid one among us who say that we should not continue
to have good government, they are less timid than one would imagine; for today we
must successfully continue to struggle and defend this democracy; we must not be
defeated by the fear of the very danger we are preparing to resist.

The Magna Carta, the Declaration of Independence, the Constitution of the
United States, the Emancipation Proclamation and every other real milestone in
human progress were all ideas which seemed impossible of attainment, yet they
were attained. I submit that the 1965 Voting Rights Act is such a document, that if
we roll up our sleeves we can make it work. The way is there, we only need to foster
the will. We will not give up on what we have begun. We ask you not deny us the
right to continue to struggle to work together, we ask you not to create a situation
where all that we have worked for becomes lost because we did not have the
courage of our convictions.

If the 1965 Voting Rights Act was not extended, many Blacks who now serve in
the South Carolina House of Representatives would find that the attempts on the
part of the General Assembly to enhance adequate participation on the part of all
would stop. There would be no effort to ensure that minorities, Blacks, and Republi-
cans were given consideration in representation.

South Carolina is going through its reapportionment of the South Carolina House
at this very moment. More than once, we have heard the Committee call to the
attention of the entire body, the fact that our reapportionment has to be submitted
to the Justice Department. We have been reminded more than once that the plan
has to have within it the assurance that there has been no gerrymandering of lines
and areas so as to deny Blacks the right to have an adequate and equal opportunity
to be elected. We have been reminded that where there were 23 black districts
under our last reapportionment plan, we should have at least 23 under the new
plan. Because of the 1965 Voting Rights Act the submission process is one that
enhances good government. The submission process works and many of the citizens
of South Carolina are supportive of it.

There is the other issue that gives credence to the submission process. Under the
1970 reapportionment plan Charleston had grown and our numbers increased from
eleven to twelve; but under the 1980 Census Plan, our numbers had decreased and
Charleston would lose a House Seat. Immediately, there were many in Charleston
who readily admitted that the lost of one seat was a lost that the Black community
would have to bear, and that rather than having three black representatives from
Charleston, we would no longer have three but two. It was only when Charleston
was reminded of the Pre-Clearance Section of the Bill, that the legislators from
Charleston and from the State in general readily agreed that they would not
destroy one of the Black districts; but would continue, to make possible in minority
areas the opportunity for minorities to elect minorities. The point that I would have
you consider is the fact that we have come a long way in these past fifteen years; if
it were not for the 1965 Voting Rights Act, government in South Carolina would not
be as progressive. The coalitions that Republicans, Blacks, and women have pulled
together, to create sentiment for attitudinal changes that are in the best interest of
all citizens, would not be. And for us to deny the basic right of effective vote for
responsible representation by refusing to extend the Act, with an effect standard, is
for us to destroy the very vibrant in human progress for good government that we
have worked so hard for. As indicated earlier, there are no Blacks in the State
Senate of South Carolina and there is not likely to be any change in the South
Carolina Senate if the 1965 Voting Rights Act is not extended with clarification of
Section 2 which precludes for an effect standard to prove dilution or discriminatory
impact.

History recaptures the plight of the black man in America and needs not repeat
itself.

Wednesday, December 31, 1962, was a day of anticipation and rumor. People
gathered in little knots and tried to read the signs of the times. That night, Negroes
gathered in churches and prayed the Old Age Out and the New Age In. An old man
got up-Onst, the time was he said, dat I cried all night. What's the matter? What's
the matter? Matter enough. De nex mornign my child was to be sold, and she was
sold. I never spec to see her no more till de day of judgment. Now, no more dat! no
more dat! no more dat! Wid my hands agin my breast i was gwine to my work, when
the overseer used to whip me along. Now, no more dat! no more dat! no more dat!
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We'se free now, bless the Lord! Dey can't sell my wife and child no more, bless the
Lord. No more dat! no more dat! They prayed all night.

January 1, 1863, about 11:00 at night, after waiting and praying all day; about to
lose hope; the word came, the document had been signed; Wese free, we'se free. No
more dat! no more dat!

On January 31, 1865, following the Civil War, the 13th Amendment was adopted
abolishing slavery throughout the Union. We wer free. No more dat! no more dat!

But there was more of dat! For a hundred years, there was more of dat!
1965, a hundred years later, once again the sacred obligations which were de-

volved on this nation and on our generation, sank deeply into our hearts and the
Voting Rights Act was put into law. To abolish it now is to take us back to "more of
dat!"

Thank you.

Mr. EDWARDS. Well, thank you, Representative Woods. That is
very, very impressive. Thank you.

Mr. McCain, I believe that you are the last witness on-this panel.
You may proceed.

STATEMENT OF THOMAS C. McCAIN
Mr. MCCAIN. Mr. Chairman, and members of the House subcom-

mittee, my name is Thomas "Tom" C. McCain, and I am from
Edgefield County, S.C., where I serve as chairman of the Edgefield
County Democratic Party.

Thank you for giving me this opportunity to appear before your
committee. I wish that I could say that I am elated to come before
you today, but deep in my heart I am sad because it is still
necessary, 118 years after the Emancipation Proclamation and in
America, for me to be pleading for my voting rights.

When you look at conditions in Edgefield County, S.C., and the
history of whites depriving blacks of their rights to participate in
the political process, you can clearly see that it is necessary to
extend the Voting Rights Act in its full form.

The Edgefield County power structure has used every trick possi-
ble to keep blacks from participating in the political process. These
range from offering bribes to an outright refusal to abide by the
law. In 1966, the form of county government was changed from a
three-member appointed county council to a three-member elected
at-large form without getting preclearance from the U.S. Justice
Department, as required by section 5 of the 1965 Voting Rights
Act. The net effect of this change was the dilution of black voting
strength.

In 1970, blacks organized in Edgefield County to demand partici-
pation in the development of a school desegregation plan for a
unitary school system. The county school district was 65 percent
black, but the county school board had no black representation.
The group was organized in January on a Monday night and was
known as Community Action for Full Citizenship [CAFC], with
myself as its chairman.

The local weekly newspaper carried the story of the organization
and its purpose the following Thursday. The Carey Hill Baptist
Church was burned to the- ground before daybreak the next
Monday. The church had a membership of about 75 percent
McCains and had long been known in the community as the
McCains' church. The members of the church were too afraid to
talk about this other than among themselves.

In planning for a voter registration drive, CAFC made a request
to the local registration board for black deputy registrars to be
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given permission to register persons at different locations in the
community. It took 2-years for the registration board to grant
CAFC's request. During the voter registration drive, some blacks
were not permitted to register because they could not write their
names. The registration board drew a precinct line beside my
house and used that line to move my registration to another pre-
cinct to satisfy the wishes of a white precinct president.

Also in 1970, Strom Thurmond High, a formerly white school,
was designated the high school for all students. It kept "Confeder-
ate Rebel" and "Dixie" as the school nickname and school song,
and kept the use of the Confederate flag as the school symbol at
athletic and other events. Black citizens complained that Strom
Thurmond High was being maintained as an essentially segregated
school, and that the school symbols were badges of slavery, white
racism and were degrading signals of second-class citizenship for
blacks. The school board promptly resolved that, "the existing tra-
ditions now in force in all schools of the system will continue, and
CAFM had to get a Federal court order to resolve these issues.

Blacks were traditionally excluded from jury service in Edgefield
County. As late as 1968 and 1970, the grand jury had-no blacks at
all. It was not until suit was brought in 1971 that the jury list was
reconstituted to include blacks fairly. The Edgefield County Coun-
cil historically kept the county chain gang segregated by race, until
a suit was brought in 1971.

Until 1970, no black had ever served as a precinct election offi-
cial, and since that year the number of blacks appointed to serve
has been negligible, although the percentage of registered voters
who were black ranged from 33 percent in 1970 to 40 percent in
1974. For 3 years, 1970, 1972, and 1974, the total number of pre-
cinct workers appointed in the 17 precincts of Edgefield County by
race is as follows:

Wes Blcks Percentage

All prim aries ................................................................................................................... 19 2 - 17 8.1
All general elections ........................................................................................................ . 28 1 33 15.4
SW o board elections ..................................................................................................... 34 4 10.5

Total (all elections) .......................................................................................... 507 54 9.6

The race of those appointed to serve as precinct election officials
has traditionally been regarded as an important barometer of the
degree of minority participation in the voting process.

In 1972, I qualified as the first black since reconstruction to run
for a county council seat in the Democratic primary. The county
attorney had the registration board remove my name from the
registration books to prevent me from running as a candidate in
the Democratic primary. In 1974 and 1976, I was finally able to run
for county council. Each time I would have won a seat on the
council had there not been at-large elections. At-large elections
combined with racial bloc voting makes it nearly impossible for
any black candidate to win in Edgefield County.

In 1975, I wrote an open letter to the community criticizing the
board of education policies for being in violation of Federal regula-
tions. The school board sued me personally for libel for $245,000.
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And when the school board was under pressure from the Office of
Civil Rights [OCR] in Atlanta, the board tried to get me to write a
letter to OCR asking that more time be given for the school board
to comply with Federal regulations and the board offered as a favor
to me to withdraw the libel suit.

Another incident illustrates the determination of Edgefield
County officials to resist change at all costs. In 1976, while the
litigation was pending, a State home rule law was passed which
allows at-large counties to shift to single-member districts by refer-
endum, if a referendum was called either by the county council or
by petition of 10 percent of the registered voters.

In Edgefield County, of course, the county council made no move
to call a referendum, so the citizens started circulating petitions.
We needed 650 signatures because there were 6,494 registered
voters in the county. On May 13, several weeks before the deadline,
we submitted 57 petition pages, marked pages 1-57, 715 signatures,
and 6 days later submitted 16 more pages, marked pages 58-73,
with another 113 signatures. When they were all counted, and
after striking out the names of those that were not properly regis-
tered, there were over 700 valid signatures, more than enough to
require a referendum. Yet, we never had the referendum, and the
reason why is almost unbelievable.

The county officials actually said that since these petitions were
given in on different days, they were separate petitions and could
not be added together. This is what they said even though the
petitions had the same heading and even though the first set was
numbered pages 1-57 and the second set was numbered 58-73.
They kept up this charade until we had to go to court, and in the
meantime, the time allowed under the State home rule law ran out
and the referendum could not be held.

Now it is true that there were two black members on the regis-
tration board, but when those two women asked to be able to come
in to help certify names in order to speed up the process, they were
turned away.

Anyway, we have never had the referendum.
That little experience teaches us a number of things: First, there

is no incredible fairy tale that officials in my county will not resort
to in order to maintain total control of the county. Second, they are
not even willing to trust the democratic process of allowing the
voters to have a referendum. Third, ordinary resort to the courts
will not work as a way of protecting the right to vote. And least,
the so-called progress that has been made in appointing blacks to
official positions is obviously pure window dressing.

The power structure in Edgefield County has a history of system-
atically excluding blacks from participating in the political process
and the situation is not much improved today. At present in Edge-
field County, there is only one black serving on the school board
who is obviously serving at the pleasure of the white power struc-
ture. There are no blacks serving on the county council, although
blacks make up 54 percent and 44 percent of the registered voters.

Without the extension of the Voting Rights Act, there is no hope
of ever getting a black elected to county government in Edgefield.

Thank you.
[The statement of Mr. McCain follows:]
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STATEMENT OF THIOMAS MCCAIN

Mr. Chairman and members of the House subcommittee, my name is Thomas
(Tom) C. McCain and I am from Edgefield County, South Carolina where I serve as
Chairman of the Edgefield County Democratic Party.

Thank you for giving me this opportunity to appear before your Committee. I
wish that I could say that I am elated to come before you today, but deep in my
heart I am sad because it is still necessary, 118 years after the Emancipation
Proclamation and in America, for me to be pleading for my voting rights.

When you look at conditions in Edgefield County, South Carolina and the history
of whites depriving blacks of their rights to participate in the political process, you
can clearly see that it is necessary to extend the Voting Rights Act in its full form.
The Edgefield County power structure has used every trick possible to keep blacks
from participating in the political process. These range from offering bribes to an
outright refusal to abide by the law. In 1966, the form of county government was

- -changed from a three-member appointed county council to a three-member elected
at-large form without getting preclearance from the U.S. Justice Department, as
required by Section 5 of the 1965 Voting Rights Act. The net effect of this change
was the dilution of black voting strength.

In 1970, blacks organized in Edgefield County to demand participation in the
development of a school desegregation plan for a unitary school system. The County
school district was 65 percent black but the County School Board had no black
representation. The group was organized in January on a Monday night and was
known as Community Action for Full Citizenship (CAFC) with myself as its Chair-
man. The local weekly newspaper carried the story of the organization and its
purpose the following Thursday. The Carey Hill Baptist Church was burned to the
ground before daybreak the next Monday. The church had a membership of about
75 percent McCains and had long been known in the community as the McCains'
church. The members of the church were too afraid to talk about this other than
among themselves.

In planning for a voter registration drive, CAFC made a request to the local
Registration Board for bleck deputy registrars to be given permission to register
persons at different locations in the community. It took two years for the Registra-
tion Board to grant CAFC's request. During the voter registration drive, some
blacks were not permitted to register because they could not write their names. The
Registration Board drew a precinct line beside my house and used that line to move
my registration to another precinct to satisfy the wishes of a white precinct presi-
dent.

Also in 1970, Strom Thurmond High, a formerly white school, was designated the
high school for all students. It kept 'Confederate Rebel," and "Dixie" as the school
nickname and school song, and kept the use of the Confederate Flag as the school
symbol at athletic and other events. Black citizens complained that Strom Thur-
mond High was being maintained as an essentially segregated school, and that the
school symbols were badges of slavery, white racism and were degrading signals of
second-class citizenship for blacks. The school board promptly resolved that "the
existing traditions now in force in all schools of the system will continue," and
CAFC had to get a federal court order to resolve these issues.

Blacks were traditionally excluded from jury service in Edgefield County. As late
as 1968 and 1970, the grand jury had no blacks at all. It was not until suit was
brought in 1971 that the jury list was reconstituted to include blacks fairly. The
Edgefield County Council historically kept the county chain gang segregated by
race, until a suit was brought in 1971.

Until 1970, no black had ever served as a precinct election official, and since that
year the number of blacks appointed to serve has been negligible, although the
percentage of registered voters who were black ranged from 33 percent in 1970 to 40
percent in 1974. For three years, 1970, 1972, and 1974, the total number of precinct
workers appointed in the seventeen precincts of Edgefield County by race is as
follows:

Wbdes Blaks Pawln

All p im aries ..................................................................................................................... 192 17 8.1
A general elections ......................................................................................................... 281 33 15.4
School board elections ................................... 34 4 10.5

Total (all elections) .......................................................................................... 507 54 9.6
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The race of those appointed to serve as precinct election officials has traditionally
been regarded as an important barometer of the degree of minority participation in
the voting process.

In 1972, I qualified as the first black since Reconstruction to run for a County
Council seat in the Democratic Primary. The County Attorney had the Registration
Board remove my name from the registration books to prevent me from running as
a candidate in the Democratic Primary. In 1974 and 1976 I was finally able to run
for County Council. Each time I would have won a seat on the Council had there not
been at-large elections. At-large elections combined with racial bloc voting makes it
nearly impossible for any black candidate to win in Edgefield County.

In 1975, I wrote an open letter to the community criticizing the Board of Educa-
tion policies for being in violation of federal regulations. The School Board sued me
personally for libel for $245,000. And when the School Board was under pressure
from the Office of Civil Rights (OCR) in Atlanta, the Board tried to get me to write
a letter to OCR asking that more time be given for the School Board to comply with
federal regulations and the Board offered as a favor to me to withdraw the libel
suit.

Another incident illustrates the determination of Edgefield County officials to
resist change at all costs. In 1976 while the litigation was pending, a state home
rule law was passed which allows at-large counties to shift to single member
districts by referendum, if a referendum was called either by the County Council or
by petition of 10 percent of the registered voters. In Edgefleld County, of course, the
County Council made no move to call a referendum, so the citizens started circulat-
ing petitions. We needed 650 signatures because there were 6,494 registered voters
in the County. On May 13, several weeks before the deadline, we submitted 57
petitions pages (marked pages 1-57) 715 signatures, and 6 days later submitted 16
more pages (marked pages 58-73) with another 112 signatures. Whey they were all
counted, and after striking out the names of those that were not properly registered
there were over 700 valid signatures, more than enough to require a referendum.
Yet we never had the referendum, and the reason why is almost unbelievable.

The County officials actually said that since these petitions were given in on
different days they were separate petitions and could not be added together. This is
what they said even though the petitions had the same heading and even though
the first set was numbered pages 1-57 and the second set was numbered 58-73.
They kept up this charade until we had to go to court, and in the meantime, the
time allowedunder the state home rule law ran out and the referendum could not
be held.

Now it is true that there were two black members on the Registration Board, but
when these two women asked to be able to come in to help certify names in order to
speed up the process, they were turned away.

Anyway, we have never had the referendum.
That little experience teaches us a number of things: first, there is no incredible

fairy tale that officials in my county will not resort to in order to maintain total
control of the county. Second, they are not even willing to trust the democratic
process of allowing the voters to have a referendum. Third, ordinary resort to the
courts will not work as a way of protecting the right to vote. And last, the so-called
progress that has been made in appointing blacks to official positions is obviously
pure window-dressing.

The power structure in Edgefield County has a history of systematically excluding
blacks from participating in the political process and the situation is not much
improved today. At present in Edgefield County, there is only one black serving on
the School Board who is obviosly serving at the pleasure of the white power
structure. There are no blacks serving on County Council, although blacks make up
54 percent of the population and 44 percent of the registered voters. Without the
extension of the Voting Rihts Act, there is no hope of ever getting a black elected
to County Government in Edgefield.

Mr. EDWARDS. Thank you very much, Mr. McCain.
Today we have had a number of very knowledgeable witnesses

from, first, the States of Georgia and Alabama. And their testimo-
ny has consistently been that there are numerous devices used in
those States to circumvent the Voting Rights Act, and that in those
States there is no real commitment by the white people who are in
charge of those States to give in on this issue.

That is apparently what your testimony is with regard to the
State of South Carolina; is that correct?
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Mr. MCCAIN. There is no open commitment that can be support-
ed, yes. You will find, in talking to individuals one to one, where
one or two persons will say that they would like to see some
changes. But they admit they cannot withstand the pressure from
their peers in order to support it.

Mr. EDWARDS. Representative Woods, you agree?
Mr. WOODS. I would agree.
Of course, I would extend that just a bit further to indicate that

the law itself must be committed. I think that if the law is commit-
ted, then those who would flout the law, like driving an automobile
beyond the speed limit, will soon come to understand that the law
does in fact apply and they must comply with the law.

I think that is the problem we are faced with as we talk about
the Voting Rights Act. It is a law that has merit. It is a law that
we as a people must and should accept. I think, in due time, we
will.

Mr. EDWARDS. If we would enforce the law more diligently, per-
haps we would have been further down the road. I am not like
none of the witnesses blaming the Justice Department for any of
the real problems we have. But certainly I think it is clear from
the testimony that there could have been better communication
between the people in the various covered States and Congress, for
example, and with the Justice Department, so that these devices
and inappropriate. submissions would have been reported, at least,
to the Justice Department.

Mr. Derfner?
Mr. DERFNER. I don't have anything to add to the statements so

far. I agree with them wholeheartedly.
Mr. EDWARDS. Counsel?
Ms. DAvIS. Thank you, Mr. Chairman.
Mr. McCain, you suggested that the problems, or you have indi-

cated what the problems are in Edgefield County. I was wondering
what kinds of information you have about whether the problems
you are experiencing in Edgefield are unique, or whether they are
more widespread throughout the State of South Carolina?

Mr. MCCAIN. I think that they are widespread. I serve as chair-
man of the Edgefield County Democratic Party, so I get occasion to
-meet with all of the other State chairmen. There have been several
occasions where there have been a number of black chairpersons,
but there have been other times which I have been the only one, or
one or two others.

So I think that these problems that we have alluded to exist in
several areas of the State. In talking to other persons, they are
confronted with the same kinds of conditions in certain places, to
keep persons from voting, or to keep persons from having access to
the political process.

Ms. DAVIS. You suggested in your statement that the two times
in which you were qualified to run for county office-I believe 1974
and 1976?

Mr. MCCAIN. Yes.
Ms. DAVIS. That you would have won but for the fact that tha.

election system was an at-large system. That was due to racial bloc
voting.
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I am curious as to how you achieved the chairmanship of the
Edgefield County Democratic Party if things are as racially polar-
ized as you have indicated?

Mr. MCCAIN. That was a struggle. It was really a struggle in
order to be elected chairman of the Edgefield Cou-nty Democratic
Party. I was the first black to serve as a member of the county
executive committee, and the experience I had that first term did not
allow me to have any participation. When I took the Voting Rights
Act to an executive committee meeting, I was told to "Get that out of
my face. I will not listen to anything you have to say."

So, by being a member, not having an opportunity to have input,
I decided to work with blacks in the outlying areas to try and
organize so that we could get more delegates elected to the county
convention where we could elect more members to the executive
committee. And we were successful in doing that.

Eventually, we were able to get enough delegates to support my
candidacy for chairman of the Edgefield County Democratic Party.

Ms. DAVIs. Did you have anything to add to that?
Mr. MCCAIN. Well, the chairman position is countywide. It repre-

sents the whole county.
However, the delegates are elected from precincts. So this really

makes up the difference, in that precincts are larger than others,
and bring more delegates from the black community to the conven-
tion.

Ms. DAVIS. I understand now.
Representative Woods, I wonder if you might explain a bit more

about the reapportionment process that is going on right now in
the State legislature in South Carolina. It is my understanding
that your vote will be critical, as will the other members of the
Black Caucus there, and that there is an effort underway right now
with the Black Caucus to prevent the bill from being brought to
the floor because you are absent at this time.

Mr. WOODS. Thank you. We are, of course, reapportioning the
State house. We have discovered that in our efforts to reapportion
the house on the 1980 census report, that there are some changes.
There have in fact been some increases in the percentages of blacks
within our State.

We have tried to get our State legislature to look at the State as
a whole, and to deal with the question of reapportionment based on
the fact that the 1965 Voting Rights Act has clear indications as to
the means and methods for us to achieve what we believe to be in
the best interests of all of the citizens of the State.

Our legislature has basically remained in the 1970's, and has not
wanted to look at 1980 and look in terms of seeing where increases
can in fact benefit the whole State when one things of who is in
fact in a position to elect whom and who is in fact in a position to
be elected himself.

But what we are suggesting to the general assembly, that until
the general assembly takes a critical look at reapportioning the
State, to be sure that representation is adequate and equal, that
that bill should not in fact pass, and that we are in a position to
bring to the general assembly the clear meaning of the 1965 Voting
Rights Act and the implications of that Act so that we can in fact
be sure that reapportionment takes place, not in a vacuum, but in
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a county and in a State where all people have a chance to be
involved.

We are hoping that this will occur, and we are sort of having an
education or seminar take place now until such time as we can get
back to South Carolina, and hopefully to the State, as we have said
ii the past, that the State has more to do, and that the way is
there- to do it if we only come up with the will to carry it out.

Ms. DAVIS. I will pose the same question to you that I have to
other panelists today.

In your experience, is the deterrent effect of section 5 such that
State legislators or election officials make decisions on the basis of
their fairness to black people in the State, or is it because of the
fear that the Justice Department will not approve those changes
that are at work?

Mr. WOODS. Well, I think it is clearly stated that the fear is
there. The fact that these various bills would have to be in fact
presented to the Justice Department, that they may not be ap-
proved, this is a fear that is clearly brought to the forefront when
we talk about what the State ought to be doing.

It is not done out of love. It is not done out of respect. It is not
done out of the fact that we are in fact created equal and have the
same rights and privileges pertaining thereto.

It is because of the 1965 Voting Rights Act, and the fact that
these bills have to be cleared by the Justice Department, the fact
that someone is in fact looking over your shoulder. That is what
has caused our State to come to the point where we can feel that
some progress is being made and that we look forward to coming to
the point where that progress says to us that, hey, we can in fact
live together and we can in fact help each other. That has not
occurred yet.

Mr. BOYD. I have no questions.
Ms. DAVIS. Mr. McCain, I wonder if you could describe what life

would be like in Edgefield County if the Voting Rights Act were
vigorously enforced. What kinds of changes would you envision in
Edgefield County?

Mr. MCCAIN. I think that if the 1965 Voting Rights Act was
vigorously enforced, that life would be tremendously different. If
we look at conditions where, in one of the towns in Edgefield
County, you can go and find raw sewage running down the streets,
we have persons elected to to represent the community that do not
give equal representation.

I think one of the things we will be able to accomplish, we will
have persons elected that will represent all of the people instead of
certain segments of the community. The Edgefield County School
Board has one black, although the school system is 65 percent
black. The Edgefield County Council has no blacks.

I think that if we had strict enforcement of the Voting Rights
Act, these conditions would change and we would be able to elect
persons to represent the total community.

Mr. EDWARDS. Thank you very much.
If there are no further questions, we thank the witnesses.
Oh, yes.
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Mr. WooDs. I just want to say, Mr. Chairman, that we are in the
process of reapportioning the hous6. Of course, that is occurring

cause the house members run every 2 years in South Carolina.
We have serious problems as relates to the South Carolina

Senate. As indicated, no black has served there since Reconstruc-
tion. If the Voting Rights Act is not extended, there will be no
blacks. No one can accuse us of not having come up with candi-
dates that are in fact acceptable candidates, who are in fact quali-
fied with all of the credentials. We have had all of those candi-
dates.

There is an additional problem that we have, and it relates to
the color of our skin. But, of course, the president of the senate has
indicated, the president pro tempore, has indicated he also has the
responsibility of redistricting the senate. That because the senate
does not have to be in a position where they are running for
reelection before 1984, that the act is going to expire in 1983. He
feels that it will. And-1982. He feels it will expire. That they are
not going to reapportion the South Carolina Senate until 1983, as it
were, and that they are going to allow the senate to remain just as
it is now.

I think that South Carolina would be in a position where, for
another 100 years or more, we would find that no blacks are in the
senate. The extension of this act would give the hope and give the
fiber necessary to bring about vital changes in government.

We are sure, under the Voting Rights Act, if it were extended,
that the senate, no matter how it reapportioned itself, would come
under the preclearance section, and we would find once again that,just as we have been able to elect blacks to the South Carolina
Huse, we would elect to the South Carolina Senate. That is impor-
tant to the lifestyle of the State of South Carolina.

Mr. EDWARDS. That is a very helpful observation.
Mr. McCain?
Mr. MCCAIN. Yes, Mr. Chairman, I have several articles and

news clippings I would like to submit for the record that will
exemplify the attitude of many of the persons in the county in
terms of giving blacks access to the political process.

Mr. EDWARDS. Without objection, they will be received for the
file. (See p. 2635.)

Thank you all very much for your great contribution to our
deliberations.

Our next meeting is in Austin on Friday.
[Whereupon, at 4:45 p.m., the subcommittee adjourned, to recon-

vene at 9:30 a.m., Friday, June 5, 1981, Austin, Tex.]

0


