
y Off Ice SUPreme court,

No. 83-1968 IL 1985

IN THEJANELSLA

OCTOBR TERM, 1985

LCY H. THORNiURG, et al.,
Appellant s,

v.

RAILrH GINOLS, et al.
.Appellees.

OnAppeal From the United States District Court
for the Eastern District of North Carolina

APPELLANTS' BRIEF

LACY H. THORNBURG
Attorney General

*JERIS LEONARD

KAT iIEEN HEEWN MOGUAN
r LEONARD & MOGUJAN, P.C.
y 900 17th Street, N. W., Suite 1020

Washington, D.C. 20006

(202) 872-1095
JAMES WALLCE, JR.

'Deputy Attorney General for Legal Affair
TIRE B. SmIIEy
NonmA S.. HARRa~i

> Assistant Attorneys General
Attorney General's Office
N.C. Department of Justice

' Post Office Box 629
Raleigh. North Carolina 27602
Telephone : (919) 733-3377
Attorneys for Appellants

Counsel of Record

PRESS OF BYRON S. ADAMS, WASHINGTON, D.C. (202) 347-8203



i

QUESTIONS PRESENTED

I. Whether Section 2 of the Voting Rights Act en-
titles protected minorities, in a jurisdiction ih
whieh minorities actively participate in the politi-
cal process and in which minority candidates win
elections, to safe electoral districts simply be-
cause a minority concentration exists sufficient to
create such a district.

IL. Whether racial bloc voting exists as a matter of
law whenever less than 50 percent of the white
voters cast ballots for the black candidate.
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PARTIES TO THE PROCEEDING BELOW

The Appellants, defendants in the action below, are
as follows: Lacy H. Thornburg, Attorney General of
North Carolina ; Robert B. Jordan, III, Lieutenant
Governor of North Carolina; Liston B. Ramsey,
Speaker of the House ; The State Board of Elections
of North Carolina ; Robert, N. Hunter, Sr., Chair-
man, Robert R. Browning, Margaret King, Ruth T.
Semashko, William A. Marsh, Jr., members of the
State Bhoard of Elections ; and Thad E'ure, Secretary
of State.
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OPINIONS BELOW

The opinion of the United States District Court
for the Eastern District of North Carolina in this
case was rendered on January 27, 1984. A copy of
the Court's Opinion and Order is set out in the Juris-
dictional Statement at Appendix A.

JURISDICTION

The case below was a class action by black voters
of North Carolina challenging certain districts in the
post-1980 redistricting of the North Cohrolina General
Assembly. The appellants filed their Notice of Appeal
on February 3, 1984. This Court noted probable juris-
diction on April 29, 1985. The jurisdiction of this
Count is invoked under 28 U.S.C. § 1253.
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CONSTITUTIONAL P ONISIONS AN STATUTES

The United States Constitution, Fifteenth Amend-
ment, and Sections 2 and 5 of the Voting Rights AetA
of 1965, as amended, 42 U.S.C. §§ 1973, 1973c are set
forth in the Jurisdictional Statement at 59a. The fol-
lowing provisions of the North Carolina Constitution
are not contained :in the Jurisdictional Statement:

Art. II, § 3 (3) , N.C. Coast.

" No county shall be divided in the formation of
a senate district."

Art. II, § 5(3), N.C. Const.

"No county shall be divided in the formation of
a representative district."g

STATEMENT OF THE CASE

The Genesis of the Challengyed Redistrictingy Plans

In JIuly of 1981, the North Carolina General As-
sembly enacted a legislative redistricting plan in order
to conform the State Senate (and House of Repre-
sentative Districts to the 1980 census. In keeping with
a 300 year old practice in the State, the plans con-
sisted of a combination of single member and multi-
member districts and each district was composed of
either a single county, or two or more counties, so that
no county was divided: between legislative districts,
The plaintiffs below filed this action on September 16,
1981 in the United States District Court for the East-
ern District of North Carolina alleging among other
things, that the muiltirnember districts diluted black
voting strength.

In October 1981, in a special session, the General
Assembly repealed and reworked the House plan to
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reduce the population deviation:. Because forty of
North Carolina's 100 counties are cov ered byr Section
5 of the Voting iRights Act, the revised Rouse plan
and the Senate plan were submitted to the Attorneyr
General for- review.' The Attorney General interposed
objections to both proposals. He found that the state
policy against dividing counties resu lted in the crea-
tion of multi-member districts which in turn tended
to submerge black voters in the covered countie<.

tSection 5 of the Votingr Righrlts Act requires covered junrisdic-

tions to either submit any voting change to the Attorney General
of the United States or to file suit in the TUnited States District
Court for the District of C~olumbia for declaratory ,judrnment.

Section 5 provides in pertinent part:

Whenever a [covered]I State or political subdivision . .. shall
enact or seek to administer any votingr qualification or pre-
requisite to voting, or standard, practice, or procedure with
respect to voting different from that in force or effect on
November 1, 1964, such tate or subdivision may institute an
action in the United States District Court for the District of
Columbia for a declaratory judgment that such qualification,
prerequisite, standard, practice, or procedure does not have
the purpose and will, not have the effect of (lenying or abridgr-
ing the right to vote on account of race or color, or in contra-
vention of the guarantees set forth in section 4(f) (2)., and
unless and until the court enters such judgment no person
shall be denied the right to vote for failure to comply with
such qualification, prerequisite, standard, practice, or proce-
dure: Provided, That such qualification, prerequisite, standard,
practice, or procedure has been submitted by the chief le~ral
officer or other appropriate official of such State or subdivision
to the Attorney General and the Attorney General has not
interposed an objection within sixty days after such submis-
sion .. . 42 U.S.C. § 1973c.

2 Tn 1968, as part of a ryeneral revision of the State Constitution.

a provision prohibiting the division, of any county between State
leg islative districts was adopted. Art. 11, ~ 3(3), 5 (3) N.C. Const.
This Constitutional amendment merely codlified a practice wichl had
been consistent and unbroken in N orth Carolina redistrictingr since
the institution of legislative districts in the colonial perod.

:..._. _... .:._-.. ... _ .. r-...v. vurt.xrnS.W w+fsrvCMis.A'irin:s!' 5s vn-r.!tnrv.4"w1YWa44N:ti k"vsvMtNnti/r 4F\:p^14iv '^kYi4 ' 1!' ='+4' . x'YM'. ! .- i1"'2H
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B. The finding of vote polarization is not foreclosed
by the mere fact that blacks have won a few elec-
tions.

The lDistrict Court, usig vote polarizatlion onlly as one
factor in its vote dilution analysis, was correct in holding
that a few black victories did nlot, of titeisel\ves, prevent

the Court from findings vote polarization.

Section 2? of the Noting Righits Act dtoes 'tot protect

ininority voters only w hen1 they\ are cc mpletelv shut out of
the electoral process. Rather, it bars any practice that
creates a climate in wh 1ich iinorites havec ''less o1)l)o01-
tunlitx than other nioner s of the electorate to part icilpat e
in the political process dnkl to elect repi-csultafives Of their
choice." 42 U.S.C. 19713(b).

Congress made it clear that a few black victories dlid

not foreclose a vote dilution claim. In its discussion of

token black victories, no mention was made of the fact
that black victories foreclose a finding of polarization.
S. Rep. at 29, 11.115 and at 194. Because all of the
Zuimcr" factors are mutually independent, a finding that
one factor is absent or inapplicable cannot preclude the
finding that another is present arld critical; therefore,
simply because a fewr blacks win, this does not rebut the
separate factor of vote polarization. As5 a result, the Dis-
trict Courtu looked for, and found, overall patterns withliil
each district which indicated that citizens in the district
consistently voted along racial lines.

Thus, even when blacks wi, a pattern of polarizat oll

can still be evident. If 90%/ of the blacks vote for a black
candidate andl only 1,51" of wh7lites do so in a district with]

a population less than 62 ( white, the black candidate will

.......e a......a.u.w..u. . ylaw t u..v w. k.vx.a .{!E lnn .i a tf ati iy4...yrnw.n M1. +II4.h1
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win. It is clear that, in tis example, vote polarization didt
not cost the black the election;R it should, however. be
obvious that significant racial polarization was present.
It should be equally obvious that vote polarization can
exist in a district whezn the Court examnes other elections
in which blacks do losse. One or two black victories can-

not make up for a host of black losses. rL1_o the extent that

Congress indicated its awareness that, in many vote clilu-
tioni cases, there would be some black victories, it would be
erroneous to say that random victories prevent the Court
from findig the presence of such anl Important factor as
vote dilution.

In fact, the State's various contentions in this regard
constitute a, logical morass. It argues that, if the lower
Court. used an erroneous definition of vote polarization,
the Court's decision must be overturned. Impllicit in this
argumen-mt is the lprincil)le that vote polarization is integral

to a finidig of vote diltionl. If this were true, however,
its argument that black victories preclude the Court from
findling vote polarization fails. ' If black victories defeat a
fidinlg of vote polarization, which in turni prevents the
Court from holding that black votes are diluted, then the

cono'gres.1ionlal mandate (S. Rep. at 29) that a few black
victories do not defeat a vote dilution claim is thwarted.

III. EVEN' IF THE. LOWER COURT DID NOT ARTICU-
LATE THE PROPER DEFINITION OF VOTE PO-
LARIZATION, THE RECORD IS REPLETE WITH
FACTS SUPPORTING THE COURT'S FINDING OF
IMYPER~MISSIBLE VOTE DILUTION.
In T1hitc r7. Ref/ester, 41.2 UT.S. 755, this Court found

vote dilation without iiakinig a fiidiuig of vote polariza-
tion. This case is especially pertinent because even the
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State concedes that it was Congress' intent to codify the
Court's analysis in WhiNte into the 1982 amnernments to the
Voting Rights Act. S. Rep. at 22-24I. (App. Brief at 16-
18) Tfhis Court in White upheld a :District. Court's invialida-
tion of multi-member districts in Texas and its resulting
order to have them redrawn as single-miember districts.
The Court justified this lholdinzg " [biased on the totality
of the circumnstanlces." lffite, 41i2 U.S. at 769.

Specifically, the p~laintiff in TInhte claimed that the use
of multi-member districts was inidi iou sl y cancelling', or

miiizig the vot ingb strength of racial groups in :Dallas

4 ~and B'exar Counties. 412 .S . at 765. This Court hzeldl
that, inz order to sustain such a claim, the ''plaintiff's bur-
den is to p~rodluce evidence to support findings that the

political process leading to nomination and election were
not~ eqlually. openI to p~articip~ationl by the group in ques-
tion- that its members had less opportunity than did other

residents in the district to participate ini the political prc-

csses and to elcct I legislators of their chroice." 412 U.S. at

766 (citation omitted).

In exanzmig the multi-member district in Dallas
County, this Court outlined the types of evidence that
WO~ild meet thie quote d standard and thereby enable the
plaintiffs in a vote dilution case to p~reviail. It was enough
thrat the 1)istr ict Court examined the official history of
raci al discr iminati on, the white (lon inated political organi-
zation which was unresp~onsiN-e to the needs of minorities,
the use of racial campaign tactics and the limited electoral
success of blacks. 4.1? U .S. at 76E6. The Court also found
that-Texas election rules, such as a majority vTote rule and

the ''place" rule, which required caicidates to runl in head-



to-hleadt contests, "enhlaniced the opportunity for racial
d serimlination." 412 U$.. at 7()6.

'rll10 fifldings in Vhile are remiark ably sinlilar to those

of thle Court below nl this ease. 21 'It is critical that, ill

Wlh tt, two blacks hads beens elected from the iiulti-mzemb11eV

20 The only factor not present in the case at bar and found
in White is of minor importance. The White court found the
presence of "a white-dominated" slating organization which
"did not need the support of the Negro community to win elec-
tions in the county, and it did not therefore exhibit good-faith
concern for the political and other needs and aspirations of
the Negro community." White, 412 U.S. at 766-767.

However, "[u]jnresponsiveness is considerably less im-
portant under the results test." United States v. Marengo Coun-
ty, 731 F.2d 1546, 1572 (11th Cir. 1984). In Marengo, the ap-
peals court held that the District Court's finding of "no 'sub-
stantial lack of responsiveness' " of officials should not weigh
heavily against a finding of dilution. 731 F.2d at 1573. The
Marengo court made two arguments. "First, Section 2 pro-
tects the access of minorities not simply to the fruits of gov-
ornment but to participate in the process itself." 731 F.2d at
1572. In other words, even if the needs of minorities are ca-
tered to superficially, this fact does not rebut evidence that mi-
nor-ities are excluded from full and equal opportunity to par-
ticipate in the political process. Second, in contrast to the other
Zimmer factors, "responsiveness is a highly subjective matter
and this subjectivity is at odds with the emphasis of Section 2
on objective factors." 731 F.2d at 1972.

Furthermore, although this one "slating" factor from the
White case is absent from the instant case, there is an addition-
al factor in this case not present in White. When the lower
Court in White examined Dallas County, it found that "[i]n con-
sequence of a long history, only recently alleviated to some de-
gree, of racial discrimination in public and private facility uses,
education, employment, housing and health care, black regis-
tered voters of the State remain hindered, relative to the white
majority, in their ability to participate effectively in the political
process." ( .S. at 26a) The Court in White did not find that this
factor was present in Dallas County but did state it was an im-
portant factor in Bexar County, which cont ined the other chal-
lengerl district 412 U.S. at 768.
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district in Dallas (Jounty andl impermissible vote dilution
was still found. Similarly, the District Court in W~hite
found vote dilution in lBexar County even though five
M exican-.Americanis had been elected from thiat. multi-inen-
ber district. Grac es r. Barnes, 34~3 11. Supp. 704 (W.
Tex. 19724 ), ci//d iui pacrt sttb nwn. TTI/uc z'. eyester", 412
U:.S. 753- (197.3). Thus, as is argued above, the elections
of a few blacks negates neither vote polarization nor the

p~rolpriety of a, finding of impermissible vote dilution.

In sununary, Wlhite found vote dilution Nvitliout a find-

ig of racial polarization. The court in Bl hli/ct iased its
holding on the same findings that the lower (.Court relied
tI)oIL herel. The only factor not present he(-'re is of miiinial
importance aiid is more than offset by the addlitionial factor
of socio-economiic inequality. Co nse({uently, thiis Court
should, as it did ini Wh'ite, finld that "thesel f indings and
conclusions are sufficient to sustain the District (Court's

judgment with respect to the . . . mnulti-menmber districts

.".' 412 -U.S. at 767.

-0-

CONCLUSION

Tplie lower court's hioldig' that llouse District 8 (Edg e-

comlbe, Nash1, Wilson)) and Senate District 2? (northeastern
.North Carolina) violate Sectioni ? should be affirmed on
either of two grounds: first, that the notation of p~rob-

able jurisdiction does not cover the State's appeal as to
them; second that together with the other Zinnmmer factors
present, the fact that no black has ever been elected to a leg-

islative seat from those districts clearly establishe-,s that the

., .... ....... ,... .. ... .. .. ..:.._ . . , ,.., . .,..,_.; ..: ,-. .. ,, , . r. .. , .::s«.:,.. ,.. .,:w e+...,,:;w .:,y. .:,r .. ,w t HV a _ _ s .,.a.. .v w - n~ , , ,. . , ,.... . ., _,I



political processes in those districts was not and is not
e({uallyT ope t1 to minorities.

The lower Court's holding that H-ouse Districts 36
(Meckliinburg), 39 (Forsyth), 23 (D~urhamn), ?1 (Wake) and
Senate Di strict 22 (1~I ck ile7 burg/C~abaarrus) violate See-
tion1 2 should be affirmed because minorities there have
neither an eqjuall opJaortinitvi to participate ini the political

process nor anl equal opportuniity to elect representatives
of their choice iii that, among other circuamstalces, (a)
prior anld currelit racial discrimination has resultedl in dra-
matically lower voter registration percentages for blacks,
(b) elections there are marred by persistent and severe

racially polarized voting and (c) only a paltry number} of
bbaoks heas ever loen elected to the legislature from these
districts.

Respectfully submitted,

C. ALLEN.,' FOSTER
KENTHTII J. GUMBINIi

104 North Ehm Street

Greensboro, North Cariolimn 27401,
(919) 2713-1738

ALMorri ,S for Appellees/Interveio rs
:*CYou)?ksel ot Record

August 1985


