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which the decision of the

so unsubstantial as not

case depends

to need

are

further

argument.

St atement of the Case

Appellees filed this

t embe r 16, 1981,

app or t10nm en t

challenging

of both houses of

the 1981

the North

Carol ma

Assemblyy)

the

Gene ral Assembly

on the grounds,

app or tio0nment s were

unconstitutional in that : (1 )

("the General

inter alia,

illegal

each had

enacted pursuant to provisions of the Nort~h

Carolina Constitution which were required

t~b be but. had not been precleared under

Section 5 of the Voting Rights Act of 1965,

as amended, 42 UL S. CQ § 1973c1 ("§ 5 of the

Forty of North
t ies are covered h
Voting Right~s Act.

Carolina's
by Section

100C c ou n-,
5 of the

act ion on Sep -

t hat

and

been

1
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The Attorney General, acting through

Reynoldsg a.

an-d Congre

subsequent

Senate plan

Despite

black
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dist rict
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minimal electoral success

dates ; the use of racial

paigns; and a persistent

white voters to vote for b

In short, the Court found t

has been some progress, the

ability to participate of

voters ren

B asei

Court en

declared

General

member d

district

Rights Act

d i str ic ts

distrnicti

Section 2~

of black candi-

appeals in cam-

failure of most

lack candidates.

hat, while there

gap between the

white and black

mains substantial.

d on these finding the Di

te red a unanimous Order

that the apportionment o

Assembly in six challenged

istricts and one single

violate Section 2 of the

., and enjoined elections in

pending court approval

ng plan which does not v

strict

w h

f

i

t

ch

he

multi-

member

Voting

those

of 'a

iolat e
2

2 Appellees did
multi-member distric
nor did the District
use of multi-member
illegal The District

not challenge all
t s used by the State
Court rule that the
districts is per se

Court's Order eaves

2
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Appellant s pet it ion for a stay. of* the

was unanimously denied bry the

District Court, ard was subsequently denied

by Chief Jus tic~e Burger , on February 24,

1984,
3

1984.I

anF)d by the full Court on March 5,

untouched 30 multimember distric
House and 13 in the Senate. The
Court's Order did not affect 48
Carolina's 53 House of Repre
Districts and did not affect 27
Carolina's 29 Senate Districts o

ts in
Di st. r
of No

sen tat
of No

By subsequent orders,
Court approved
reinedial
challenge
tions have
The Distr
Defendants
meant of
District.

dis
d d
be

ic t
p
on

No.

trict.~
i s t r
en hel

Couri
ropos~
e di
8, P(

defendants' poo

the District
the State's proposed
sfor six of the seven,

Ats, and primary elec-
[d in those districts.
thas niot acted on the

ed remedial appor tion-
strict, former House
endingq preclearance of
sal under Section 5.

Sr d er

3

the
i. ct
r th
i ve
r t. h

propo
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ARGUMENT

I. THE DISTRICT COURT'S DETER-
MINATION THAT NORTH CAROLINA'S
GENERAL ASSEMBLY DISTRICTS VIOLATE
§2 OF THE VOTING RIGHTS ACT IS
BASED ON THE CORRECT STANDARD AND
IS NOT CLEARLY ERRONEOUS

A. The District Court Applied
the Correct. Standard in Determining
That the Election Districts in (Ques-
tion Have a Discriminatory Result

Section 2 of the Voting Rights Act was

amended in 1982, by the Voting Rights

Amendments of 1 982,s 96 St at. 131 (June 29,

1982) , to provide that a claim of unlawful

vote d ilut ion .is established if, "based on

the totality of circumstances," members of

a racial minority "have less opportur~it y

than other members to participate in the

political process and to elect. repre-

sentatives of their choice." 42 U.S.C.

§1973, as amended. The Committee Reports

accompanying the amendment make plain the
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congressional intent to reach election

plans that minimize the voting strength of

minor it~y voters. S. Rep. No. 97-417,

Cong.m

'QSen at e

2d Sess.

Rep o rt"

at 28 (1982) (hereafter

or "S. SRep "); H. R. Rep.

No . 97-227, 97th Cone

(19.81) (hereafter THou

The Senat e Report ,

out a detailed and 4

the apple icat ion of t

ef tst. Sess. at 17-18
4

se Report"),

at~ pages 27-30, sets

Spec if ic road map for

ie amended Section 2.

When called upon to apply the statute,

as amended, to a claim of unlawful

Appellants assert that the legislat ive
h is tory
because
reports.

of the 1982 amendments is unclear
there is no conference committee

J. S. at 8. However, as the House
unanimously adopted S,1992, which had been
reported out of the Senate Committee onr
the Judiciary and adopted by the Senate,
there was no need for a
co0mm it. t. c

con ference
or for a conference committee

report. See J.5S. at
there was no conflict

9a, n. 7.
between the

of the House and o f th e Senat

In, fact
i nten t

e . The
Senate adopted substitute language to
spell out more spec if ica l ly the standard
which the tHouse meant. to codify.
at 27.

S. Rep.

97 t1h

4

d ilu -
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Lion, the federal courts were directed by

Congress to assess

challenged

the interaction of the

electoral mechanism with the

relevant factors enumerated in the Senate

at 28-29.

I t is apparent from the analysis

Sec t ion 2 contained in the Memorandum

Opinion and from the detailed assessment

the facts that the District Court under-

stood a nd properly applied its Concres-

sional charge to the facts of this

The actual standard applied by

Di strict

Findings

Court is embodied in its Ultimate

of Fact:

1. Considered in conjunction with the
totality of relevant circumstances found
the court -- the lingering
seventy years of

effects
by
of

official discrimination
against black citizens in matters touching
registration and voting, substantial to
severe racial polarization in voting,
effects of thirty

the
years of persistent

ra c ial appeals in political campaigns, a
relatively depressed socio-economic status
result ing in significant
century of de jure and
t ion , and the con tin

degree from a
de facto segrega-
uing effect of a

R report

of

of

case.

the
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majority vot-e requirement -- the creat ion
o f each o f the mult i-member districts
challenged in this action results in the
bl a ck reg is tered voters of that district
being submerged as a voting minority in the
district and thereby having less o-ppor-

than do other members
electorate to

o f the
participate in the po. it ical

process and t o elect
their choice.

represent at ives

2. Considered in con junc r ion
c irc umstances,

of

with the
the creation of

single-member Senate District No. 2 results
in the black registered voters in an area
covered by Senate , Districts Nos. 2 and 6
having their voting strength diluted by
Fracturing their concentrations into two
d is tr ic ts in each of which they are a
vo ting minor ity and in consequence have
less opportunity
the electorate

than do other members of
to participate in the

political process and to elect represen-
ta tiv es of their choice.

Appe llants

court erred by

assert,

J.S. at 51 a-52a .

t ha t

equat ing a

"the district

v i o 1 a t i on of

Section 2 with the absence of guaranteed

proportional representation." J. S. at 9.

Th is statement, suppor ted only by

s en te n ce f ra gmien t from the opin ion ,

at 9-10, grossly distorts the s stand ard

actul lyused by the Dist r ict Cut n

ttil11itLy

same

a

J.Se

Court , andact.ualty
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ignore the extensive discussion by the

District Court of the meaning

appiic at ion

Right s act.e

of Section 2 of the

J.S. at .11a-18 a

Vo0t.i ng

In that

discussion, the District

stated its interpretation

to b e applied

Court explicitly

of the standard

and the factors to be

considered:

ITT;

i

4

R

F

3

n

f

:F

ri

i'

:c

f

on the totality of
"based

circumstances,"
a state's electoral mechanism
soitr
dilution,

esul t"
does

in racial vote
the Congress intended

that courts should look to the
in te ract ion of
mechanism with
social and

the challenged
those historical,

political f a c to0r
generally suggested as probative of
dilution
subsequently

in White v. Regester and
elaborated by the

former Fifth Circuit in Zimmer v
McKeithen, 485 F.2d 12-97 (5th Cir.

1 97 15 (e~n
grounds
Parish

banc) ,aff'd
sub

School
nom. East
Board v,

424 U.S.A 6 36(1 976)

on other
Carroll

Marshall,
(per curiam)

These typically include, per
Sen ate
compromise
amended

Report accompanying
version

Section
enacted

the
the
as

2:

and proper

In determining whether,

.. ... .. ,. .. e.... .... .

.
--_- _ R

I

a



the District. Court listed

factors enumerated at pp. 28-29

Senate Report.. 1 3

The District

White v. Reoester,

its progeny, nor

nt erpre

po0r t 10n a

1 4a-1 5a

"ET Ihe

t.

1

[ hose

the

of the

S. at 12a-13a-s

Court did not ignore

412 U.S. 755 (1973),

did Lhe District

cases to require

rep r sent a tion. See

As the Court explicitly

fact that blacks have not

elected under a challenged district ing

and

Court

pr o-

said,

been

plIa n

in numbers proportional to their percentage

of the population [does not establish

vote dilution has resulted]."

tha t

J.S. at. 15a.

In sum, the District Court examined

each fac tor specified by Congress

and, without. limiting

assessment to j us t one

lants do, assessed them as

5 This Courts of other

factor, as appel.-
5

a totality.

circuits Eis
the Court below, have interpreted

did
t he

amended Section to requireth tracot

-- 13

[ Thereafter

Senate R ep or t..

in the

its

The

the trial court



-. 14 -

District Court clearly engaged in the

Congressionally man date d anal. y s is

applied the proper standard.

B. The
and
Are

Di s
Sub
Not

t
s

r ic
idi

ClIe

t Co
a ry
arty

urlt
Find

Err

s Ul
2. P( s

onec

t i m ate
of Fact

us

1 . The Court: Wei hed The Part icu-
lar Circumstances Relevant To
This Action In MakingIts

Since the District. Court applied the

proper standard to the facts be Fore it, the

real question raised by appellants

whether the three judges properly weighed

to exam
28-29 of

ne
the

the factors listed at pages
Senate Report and, consider-

ing the totality of the circumstances,
determine whether the challenged election
method v iolates Section 2. U. S. V.
Maren o County Comm., 731 F 2d 1546,
1565-1566 11th Cit. 1984);- Jonesv.Cy
of Lubbock 727 F.2d 364, 384-385 5t h
Cir. 198YT veias quez v. City of Abilene,
Tex., 725 F.2d 1017. 1022-23 (5th Cir p
1984);9 Rybicki v . State Bd. of Elections,
574 F. Supp. 1147, 1148-50 ([.SD. £11.
1983) (three judge court).

and

is

F ridings
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the volufinous ev idence4

heard eight days of t

hu ncI r ed s of docurnen ts,

wh ile the~

a id in ede

three pages of' factUal Fin i.

appellants base their argument, in -!

on one fact: the electoral sc

few black candidates in 19824.

tLion thus raised is whether ,

the totality

r'o u rt. I s

of' circumstan es, i ,.~ Vi

judgment as to the proper r we Q

to this fact is clearly e P r tn~i~~v

Rule 52 (a), F.R.fiv.*P.
neither the 'Ultimate nor
findings of

t
tact of' the Dist rtet

be reversed unless t hey r $f
erroneouIs. Ro ers v. Lodge, 458 . r,

62 _ 2 2 1 8 ) c -a 1 r° standard applies to f ind cin s
large voting system is being ffl~3t , y
for a discriminatory pLucpuo -3t):i
underlying :subsidiar -
man-Standard v. Swint,

FiiriI nL(
4 56

287--293 092) 9). See al so
vs Cityof Abilene Tex 4 ,725 421
(5th Cir. 1984) ; Jones v .Cit o

wC

* rI

727 F 2d 364, 380 (5hC 8

i1

give

6
pro'V

1
a

( 5th Cir. 1",8a4.'
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The District Court analyzed each
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c h o-J
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fac tars

ermine its

k citizens

ce to the(

he e I.:en t

regard t.

be fore t

a nomin

t ed to t

rict Court

found th

r examine

and failures

suggested by

bearing on t~h

to elect candid

General Assembly

0

0

hl 1

a.1

he

di
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Congress to
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One factor

f black electoral
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number of blacks

General Assembl

scussed the 1982

to be uncharac

black electoral

, udge Phillips

success.
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ha
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d

c
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t

e

1 a inr

d in

been

The

ions

tic.

~sses

c on clu d ed:

[T~he success that, has been
achieved by black candidates to
date is, standing alone, too
minimal in total numbers and too
recent in relation to the long
history of complete denial of any
elective opportunities to compel
or even arguably to support an
ultimate finding that a black
candidate's race is no longer a
significant adverse factor in the
political processes of the state

of
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citizens to participate effectively

political process are still evident

J.5S. at 22a-26a.

b. Within each challenged d'

racially polarized voting is pers

severe, and statistically significan

at 38a-39ay 46a m

c. North Carolina has a m

vote requirement which exists as

t in u ing practical impediment t

opportunity of black voting minori
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d. Nc

of public' a

in almost

laws were

1 960 °s and

were not s

the early

e

a -L-: old

gregated
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orth

all

no
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i gn

19

at t

sc

districts. J 3.S. at 29a-30a.

Carolina has a long history

private racial discrimination

~areas of life. Segregation

t repealed until. the late

rly 19701s. Public schools

i f icantl y desegregated until

701s. Thus, blacks over 30

ended
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qual itat ively inferior

Virtually all neigh-
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today.

t r ict

tent,9

3. S.
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a
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The

to which

as "one
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Not Clearly Erroneous.

Appellants assert that the electoral

success of some blacks in 1982 precludes

the District. Court from finding

racially polarized voting.

severe

This is the

only subsidiary
7

lenge.

finding appellants

In7 finding voting to

polarized, the District Court

detailed analysis of election

be racially

engaged in a

returns from

each of the challenged districts expending

over several

test imony

elections, supported by

o f numerous lay witnesses

Although appellants challenge this
finding as an error of law, the finding of
racially polarized voting is one of
covered by Rule 52(a) .
727 Fe 2d at 380.

f ac t.
Jones v. Lubbock ,

Appellants apparently
limit this challenge to those areas not
covered by §5. They do not discuss facts
from either House District No. 8 (Wilson,
Edgecombe, and Nash Counties) or Senate
District No. 2

chal-

7

the

and

2.
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expert testimony regarding every election

for the General Assembly in which there ha'd

been a blasck candidate in the challenged

multi-member districts for the three

election years preceding the trial. J.S.

38a-.39a. Based on its exhaustive analysis

of the evidence, the District Court found

that racially polarized voting was severe

and persistent.

Appellants erroneously claim tht thle

Distr ict Co u rt determined racial pot (r I-

zat ion by l abeling every election itn which

less" than 50" of the whites voted for the

black candidate as racially polarized. J.S.

at. 171. Al though it is true that no black

candidate ever manaqed to get votes from

more than 5U°0 of white voters, this is not,

the standard the District Court, used.

Instead, the District Court examined

the measurement of racially p oIa r iz ed

v oting to determine the extent to which
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black a nd white voters vote differently

from each other in relation to the race of

the candidates.

D is tr ic t

J.S. at 39a, n.29. The

Cort --. 1ss e ss m ent can be sum-

marized in three Findings:

a. The evidence

racial polarization.

0
d

n
id

the-average,
not vote fo

in the pr
general ele
always ran
last or nex
didate fi
Democratic
white voter
candidates
last or
candidates
two-thirds

shows patterns

The Court found:

81 .70
r any

of' wh
bl1a ck

ite v
c and

of

ot e rs
i d ate

imary elections. In th
actions, white voters almost
ked black candidates eit he
t to last in the multi-can
eld except in heav il

areas ; in these latter
s consistently ranked blac
last among Democrats if' no
next to last among al

In fact, approximatel
of' white voters did no

vote for black candidates in general
elections even after the candidate H~ad
won the Democratic primary arid the
only choice was to vote for a Republi--
can o r no one. Black incumbency
all Iev ia t ed the general level of
polarization revealed, but it did not
eliminate it. Some black incumbents
were reelected, but none received a
majority of white votes even when the
election was essentially uncontested.
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no alternative definition

either by case law or politica

literature. J.S. at 40a, n.32,

Appellants offered no st

analysis which contradicted th

sions of the District Court.

not question the accuracy of th

assert that the methods of anal

the 1

ar iz
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ct io n
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i

i

c
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11I
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one p

Th

e, as

1982

ees'° expert were not.

;eratured J. S. at 38a

ppellants conceded U
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Court's finding of
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1 science
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and that whether it'

sh e er spec ulat ion.

t ional factors was

will be repeated is

Among the

the pendency

abe rra-

of this

lawsuit and the one time helIp of

candidates by white -Democrat s who

to defeat single member dist ricts.

at 37a. This skeptical v iew of

black

wan t e d

3.5S.

Post -

1 i t i ga t io n e lect oral success is

ported by the legislative history

Rights Act

Report

and the case law.

at. 29, n. 11 5; Zimmer v.

McKeithen, 485 F.2d 1297, 1307 (5th Cir.

1973) (en banc) aff'd on other grounds

sub nom East Carroll Parish School Board

v. Marshall, 4

v . Gadsden Co.

24 U.S. 636 (1976);

School Board, 691

at 983.

VoLt ing

Senate

sup-

of th e

NAACP

F. 2d
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In addition

from post -lIitig

examples given

misleading and ar(

For example:
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1982 Mecklenburg
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ote. The District Court n

t st ated that it "does not- a

elusion that t ere is substan
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in primaries4 , There were
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te had to be elected,. Berry,

nt chairman of the Bhoard
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fail

even

J,. 

that

1982

dates

black

noted

white

inc umt

voters

Forsy

1982

as th

voter

Seven

dates

elect

first

ed to vote for

when they ha

at 44a.

Appellants also

in the Durham

the black incumbent

di no other choice.

fail

Cou n

Wd to point out.

ty primary for

there were only two white candi-

For three seats so at least one

had to win. As the District Court

,"Even in this situation, 63% of

voters did not vote for the black

bent, the clear choice of the black

;, J.5. at 44a.

c) Appellants point out that in

th County two black candidates in

were successful but fail to note,.

e D istrict Court did, that. white

s ranked the two black candidates

th and eighth out o f eight. cand i-

for five seats in the general

ion while black voters ranked them

and second. J.S. at 43a,
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(d)
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c an

pol

los

of

didate did lose

arization in voLt
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The instant

the Voting Ri

language of
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to situation
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single electi
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Act, and the statutory
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As the Court not ed in aor v

F. Supp-. 325, 339 (EI.D, La.

( three judge court) :

Nor doe
b lacks
office

s the fact that
have gained

in Orleans Pearist
from plaintiffs'
overall
tion.
the context

patt e rn

sev eral
elective
detract

showing of an
of pol1ariza-

Racial bloc voting, in
of an electoral

structure wherein the number of
votes needed for election exceeds
the number of black voters,
sctan t iall y
opportunity

dimin ishes
for black

elect the candidate
choice.

The District

of the evidence,

sub-
the

voters to
of their

Court considered

including the facts

which the appellants allude,

all

to

and determined

that racially polarized voting is sever;

and persistent in the districts in ques-

tion. T his finding is not clearly erro-

neo us.

574Tren,

'1983 )
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3. The District
Finding of D
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Court's Ultimate
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Clearly Er roneouas
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requiring guaranteed

election , and rather than simplistically

considering erratic examples of elec toral

success,

statutory

el1ec taral

t he Distr ic t

mandate by

success

Court followe

considerinq

anmd failure

d the

black

as one

factor in the totality of

leading to its conclusion of

result.

circumstances

d iscr i minator y

42 U S.C. § 1973(b).

Other courts have not required the

complete absence of black electoral success

in order to find a violation of Section

United States v. Mareng-o County 'Commission,

731 F.2d at 1572; Maj or v. _ reen ,

at 351--352; Rybicki v, StateBd . cQf

Elections , 5-74 F. Supp . at 1151 and n.5.

This interpretation of the amended §2

cons is tent with pre-amendment

to Whitcomb v.
150-152

Chavis, 403

case law

U.S. 124,
(1971), in which black defeat was

caused' by Democratic Party
race.

defeat, not by

Rather than

2.

F. Supp.

574

is
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which held that

success

some black electoral

does not preclude a finding of

dilution. See White v. Regester, 412 U. S.

at 766; NAACP v. Gadsden Co. School Board,

691 F.2d at 983; Kir k se y V. Board

S up er£vi so0rs, 554 F. 2d 139, 143 ( 5th (Mr .

1 977).

[he conclusion

that the election

d id a tes

of the District

of some m inor iht

does not negate a f ind i

discriminatory result, is consisten

COr tI ,

,' can-

ng of

t with

the clear intent of Congress as stated in

the Senate Report: "[lTihe election of

minority

fo recl10se

candidates does not

the possibility of

"nec essaruil y

dilution of

L he black vote', in violation

sec;. ion ."

of this

S. Rep. at n.115.

The determination of whether

electoral system has an illegal

n a t or y re s u 1 t requires f i n d i n g s

an

discr imi -

of f act

which blend "history and an intenselyloa

0 f

a few

1oca1
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appraisal of

... multi-memt

past and pre~

otherwise."

at 769-770.

action engage

local a pp rai s

findings are

the record as t

by this Court.

II. THE DIS
SIDERED

the design and impact of the

ber district in the light of

;ent reality, political and

white v . Regester , 412 U. S.

The DisErict. Court in this

d in just this "intensely

al. The District, Court's°

so met iculously support ed by

o warrant summary affirmance

TRICT COURT PROPERLY CON-
ALL THE STATE'S EVIDENCE

Appellants dispute the weight the

District Court gave to evidence that a

handful of black voters and a few black and

white politicians disagreed with the single

member district remedies proposed by

plaintiffs.
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the present existence of a condition of

vote dilution." Id. This finding is amply

supported by the record.

The appellants erroneously contend that

in evaluating

dilution,

a claim o f racial vote

the District, Court should h av e

found that evidence that the. plaintiffs'

proposed

end o rse d

remedy

by ever y

was not unanimously

member of the black or

community outweighed all other

evidence of the objective factors identi-

fied a s relevant by Congress. This is

f un da me n tall y inconsis tent

Congressional mandate in amending Section 2

to eliminate racial vote dilution.

not raise a substantial question.

Swann v. Char lotte-Mecklenburj

it does

Compare

Board of

Education, 306 F. Supp. 1291, 1293 (w. D.

N.. 96) ffd, 402 U. S. 1 ( 1971 ). Cf.

white

with the

N.C. 1969) affadIP
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Coope' v.

Monroe v.

450, 459(

Aaron,

Bd. of

1 968),

358 U. S. 1,1 16 (1958 );

Commissioners, 391 U.S.

III. PRECLEARANCE UNDER SECTION
5 OF THE VOTING RIGHTS
ACT DOES NOT BAR APPELLEES'
CLAIM UNDER SECTION 2

Appell

Ass ist ant.

States to

reapport io

the Vot in c

appel lees

or preclud

claims in

ants rely

At torrney

prL'eclear

nnents Pu

Rights

(plaint if

ed from pi

those,

on

Gen

th~

rsua

Act

f's b

tJr S Li

Sis5t.

the decision by th

e ralI of the Unite

eHouse and Senat.

ant to Section 5 o

to contend that

elow) were estoppe

ing their Section

ricts composed o

e

d

e

f

d

2.

f
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count ies

a rgum en t

the Disti

(1)

plIa

p r i

t i v

Sec

e x pr

such

t.

v

e

t

subs

and

has

ressl)

as i

r

i the instant case:

Neither an affirmative indication
by the Attorney General that no
ob je c t ion will be made nor the
Attorney General's failure to
object, nor a declaratory

10 This argument is limited to House District
#8 and Senate District #2, the only
districts composed of counties covered by
Section 5.

10
covered by Sect ion 5. This

is specious, arid was rejected by

ict Court for three reasons:

The statute expressly conern-

es a de novo statutory action by

ate plaintiffs; (2) The substan-

standard for a violation of

ion 5 is not coterminous with the

t an tiv e standard under Section 2;

(3) Section 5 preclearance is an

ar te non-adversarial process that

no collateral estoppel effect.

on 5 of the Voting Rights Act

y' contemplates a de novo action
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entered
sect ion shall

under this
bar a subsequent

action to enjoin enforcement of
such qualification,
standard,
42 U.S.C.

practice,
§ 1 973c ®

prerequisite,
or procedure.

The statute does not limit such actions

purely constitutional claims or contain

qualifications hawrincg Section 2 actions.

to

any
11

Private plaintiffs are entitled to bring

subsequent

r e suIt s

action whether

from "a declaratory

preclear ance

judgment

entered under this section"

a ffirmat ive indication by

()r from "van

the Attorney

General that no objection will be made."

Moreover, the language in Se c t ion

Appellants were so informed by the
Assistant Attorney General in his April 30,
198-2 preclearance letter to the
Finally, he wrote,

State:
"we feel a respon-

sibility to, point out that Section 5 of the
Voting Rights Act expressly provides that
the failure of the Attorney General to
object does not bar any subsequent judicial
action to enjoin the enforcement of such
changes."

a

Id.

11

5

c
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should be viewed in the l igh t of the recent

amendments to Section 2, in which Congress

made clear that private

statutory cause of

citizens

action to enforce

r ig h ts in both Section

uncovered j urisdictions.

5 covered

See

have a

their

and

House Report

at 32; Senatfe Report at. 42. Plaintiffs

therefore not barred

novo

from mounting a de

statutory or constitutional attack

upon a reapportionment

preclearance, Maj or

plan notwithstanding

v. Treen, supra, at

327 n .1, c iting United States v. East

Baton Rouge Par ish School B3d e, 594 F. 2d 56,

59 n.9 (5th Cir. 1977).

Secondly, the failure of the Attorney

General to

probative

violation

object under Section

of whether there is

unless the

5 Cann- t be

a Section 2

standards under these

two sections of the Voting Rights

There is no th i ng in the record

which demonstrates wht sadr te

the same.

Act are

what: standard the
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Attorney

D is

par

dis'

two

e n a

L 

t

ci

rice

i c u I

r i ct s

in on t I-

gient1

is manifl

General

General used in preclearing House

/8 or Senate District. #2e It is

31, 3.y ambiguous since these two

were precleared in April 1982,

h s before the 1982 extension and

of amendments to Sectioh 2. It

est , however, that the Attorney

did not use the standard of a

statute

In

of

that

s 
apr o

tot;

Sec

in i n

Sen<

R igI

5. 1

Subc

the

t the

tute

v ing

ali t y

tio

in g d

ate R

hts

975,

comm.

yet to be

a dd iti o n

enacted.

, the legislat iv

amendment of Section2

use of the word "result

distinguishes the star

a violation under the S

of circumstances test

5 regression standards

iscriminatory purpose c

eport at 68 and n.224;

Act

S. 1

on

" He;

992

the

a r

and

Con

ngs on

H. R. 31,

st itu t io n

ts

nc

0r

h isit

sugge

3"in

lard

c t ion

f r om

r det

effe

2 Vot

Cory

osts

the

for

2

the

er -

c t.

ing

S.53, 5.1761,

12 Before the

of the Senate

A

t

t
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Comm. on the Judiciary,

Sess. 80 (1982) (remarks

C'o g Rec&

97th Cong., 2d

of Sen. Dole), 128

H3841 (daily ed. June 23, 1 982 )

(remarks of Rep. Sensenbrenner, with which

Edwards concurs).

In short, no thing in the statute

itself, i n the leg islat ive h is tor y

recent amendment. of Section 2,
12

law of collateral

There

estoppel,

are four criteria

in the case

or in the

that must be
established be fore the doctrine
lateral estoppel can be invoked.

of coI-
1) The

issue sought to be precluded must: be the
same as that involved in the prior liti-
gat ion, 2) the issue must have been
actually litigated, 3) it must. have been
determined by a valid and final judgment,
and 4) the determination must have been
essential to the judgment. Seegeral
Wright, Miller and Cooper, Federal Practice
and Procedure: Jurisdiction §4416 et.
seq lTenv .McCurry, 449 Um S.
The party assert ing estoppel has

90 (1980fTT
the burden

of proving all elements of the doctrine,
especially the existence of a full and fair
opportunity to litigate the issue. Id. at
95. Matter of Merr ill , 594 F. 2d 1 064, 1066
( 5th C ir. 1.979); Kremer v . Chemical
Cosruction Corporat ion, 456 U. S.

( 19 82):
461, 481

"Redetermination *of issues is
warranted if there is reason to doubt the
quality extensiveness, or fairness of pro-

Rep.

of the

12
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treatment of other administrative agency

determinations where there is a statutory

13
riciht to trial de novo, supports appellant-

cedures followed in prior it igation ." Even
if all criteria are satisfied, relit igat ion
may be appropriate because of the potential
import of the first determination on the
public interest or the interest of persons
not parties to the original action. Porter
and Dietsch, Inc. v. F. T.C.., 605 F :2d 294,
30t[ (7th Cir. 1979) cert. denied, 445 U. S.
950 (1979) .

13 This Court has held that a Title VII
plaintiff's statutory right to a trial de
novo is not foreclosed by submission of the
claim to final arbitration, Alexander v.
Gard-Dner Coman, 415 U. S.36 T1974),
even though the complainant is a party to
the administrative proceeding. Similarly,
a federal employee whose employment
discrimination claims were rejected by the
Veterans Administration and the Civil
Service Commission Board of Appeals and
Review was nevertheles entitled to a trial
de, novo. Chandler v. Roudebush, 425 U.S.
840--(1976). Moreover, although admissible
as evidence at the de novo proceeding, the
agency decision was entitled only to the
weight deemed appropriate by the court.
Alexander v. Gardner-Denver, 415 U. S. at
59-6Q.
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s'claim that Sect ioni 5 preclearance

p r eclu d es

v iol at ion

s ubhs (1 U e nt

under ,c ion

1 i t i g a t i o n

2.

The nature of the administrative

prec learance

v ac uity of

process its elIf exposes the

appellants' preclusion arqu-

ment. Appellants concede that, the Section

5 rev ie w was

nonadve rsar y

cond u ct ed

proceed ing

as a
14

There was no

formal hearing consistent with fund amental1

Stat ement. at 16:
fact, these districts were designed
counsel and legislative

by
drafters in daily

contact with the Assistant Attorney General
and members of the staff
Rights Division p"°

of the Civil
Indeed, other than this

adm is! ion, the record is devoid of the
reasoning or facts behind the Assistant
Attorney General's ultimate preclearance
decision. in his preclearance letters, the
Assi:s fant Attorney General never even
mentions House District 8 and there is
absolutely nothing
appellants'
determined

in the record to support
claim that the Attorney General.

"that it was in the best
interests of the black voters not to
diminish black influence in
District 6 in order to 'pack'
District 2."'J LS at 16-17,

(Senate)
(Senate)

of a

14 Jurisdictional
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not ions o f due pr o ces 5

appellants, who were in "daily contact with

the Assistant. Attorney General" J. S. at

16, appellees could not. he and were niot

part ies to the preclearance determinat ion.

Nor were appellees entitled to appeal or

in any form seek judicial review of the

prec lear ance decision. Morris v, Gres5

sewt, 432 U. S. 491 (1977).

15

regul
d i ce
p r ec
o ffi
o p in
precl
The
d et e
Justi

The
atio
ion

Justice Department. Section
ns provide that a covered j ur
must submit voting changes

l ea rance review,
cial is not requ~i
ion nor set fordh
earance decision.
procedure is so

rm mati in may be
ce Department taki

5
is-
for

but the reviewing
red to publish an
reasons for the

See 28 CFR §51.41.
informal t hat a
made without the
nq any definitive

action at all. If a state submits a plan
and the Department takes no action within
sixty days, the plan is presumptively
approved. Id. A conference may be
requested by the submitting jurisdiction
on reconsideration of an objection, 28 CFR
§51.46, but none is required initially.
Parties opposing preclearance have no
formal role in the deliberations.

15
and urt lke
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Morris v. Gressette arose in the

ontex t of a

ad a right

d mini s tr a tiv

vlding that

ight to inqu

he Attorney

he process

hange or to

ation , this

cl

t

e

p

aim th

o j ud

precl
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at pr iv

i ci al

ear ance

part: ie

ire into the

General's dec

by which .he

appeal d irec

Court was

Congress had provided,

tory grant

voters who

decision a

protect ing

Gressette,

this is d i

case, Donn

240, 247 (D

cite to sup

of a trial

disagree wi

nd, who

the ir

432 U

r ectly

elI

4 C .

por t

v.

Cir

thE

have

int erE

5S at

stated

United

1 982 )

eir cla

thi

de

th

ate plaint

rev iew of

process.

s had no

if ffs

the

1I

such

reasoning behind

ison, to review

considered the

tly his determine

persuaded that

rough the st atu-

novo, for black

the preclearance

other means of

gists.

506-07

in the

States

,which

im of p

Morris v.

Indeed,

only other

682 F.2d

appellants

re--empt ion .

Neihe Dnnilnor Morris v. Gres--

no

Neither Donnell
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setae support

arguments.

recognize th

have interest

minority vo ter

the voters'

protected by t

de novo .

T'h us, th

found the Att

determination

(collateral

action." ( Ci t

The decision

summarily.

is the appel

.Indeed,. th

at the Atto

s other than

s and, more

interests

he statutory

e

Dis
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t ion

belov
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impor

are

righ

'preclIusion

ffirmativel y

General may

interests of

tantly, that

explicitly

t to a trial

trict Court

General's prec

no issue pr

elI) effect 2

omitted) J. S.

v should be

properly

lear ance

e cl1us i ve

in this

at 54a.

affirmed
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CONCLUSION

Because appellants did

subst antijal

argument,

not raise any

question which requires further

the Court should affirm the

judgment of the District Court or dismiss

the appeal,
Res e ct t vil wbrnI i t ted
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