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INTEREST OF THE AMICUS CURIAE*
The resolution of the issues in this case will have a

dramatic impact on the operations of government contractors
throughout the country. The Government Contract Employers

* Pursuant to Rule 42(2) of the Rules of this Court, written
consents, of the Parties to the filing of this Brief have been obtained
and have been lodged with the Clerk of the Court.
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Association ("GCEA") therefore respectfully submits this brief
amicus curiae in support of Respondent, Brian Weber in order
to assist the Court in resolving the tension between the regu-
lations promulgated under Executive Order 11246 (30 Fed.
Reg. 12319 (1965), as amended by 32 Fed. Reg. 14302
(1967), and 43 Fed. Reg. 46501 (1978) ("E.G. 11246"), and
Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et
seq.) ("Title VII").

The GCEA is a not-for-profit association of businesses and
associations representing employers in the retailing,
manufacturing and service industries who contract with the
government. Employers represented by GCEA directly, or
indirectly by membership in GCEA of their representative
associations, aggregate total sales in excess of $50 billion per
year. A substantial portion of this revenue is derived from
contracts with the United States government. The employers
represented by GCEA directly or indirectly, are subject to the
affirmative action requirements of E.O. 11246 and the regu-
lations thereunder. They also are bound by the Title VII
prohibitions against discrimination in employment.

The regulations promulgated by the Department of Labor
under E.G. 11246 require behavior by employers which is
outlawed by the non-discrimination provisions of Title VII.

Employers who have to contend with these two conflicting
government mandates are left in a quandry as to the legality of
their actions and their potential liability for failure to comply
with one or the other government mandates. The GCEA was
formed to assist employers in resolving these tensions.

The principal concern of GCEA is to present the views of
its members in examining, implementing, following, and where
necessary, challenging the correctness of regulations, orders and
law designed to promote equal employment opportunity for all
employees.
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The GCEA represents a point of view of government
contractors that is not being presented to the Court by any other
employer association.' However, the members of GCEA will be
directly affected by the outcome of the instant case.2 The
decision of the Fifth Circuit below creates serious problems for
members of GCEA in complying with the conflicting interpreta-
tion and requirements of Title VII and Executive Order 11246.
Members of GCEA are placed in the untenable position of
attempting to follow the regulations of a government agency
which in fact subjects them to private actions by persons who
may have been discriminated against because of this govern-
ment mandated action.

As this case aptly demonstrates, while employers may
engage in "affirmative action" in part to make a personal
contribution to resolving what is surely one of the nation's most
compelling economic and social problems, frequently such
action is produced by a prudent response to one or more of the
following factors:

(i) The requirement that federal contractors commit
themselves to "goals and timetables" for increasing their
employment of minorities in those job categories in which
they are being "underutilized," 41 C.F.R. §§ 60-2.10, 2.12;
Contractors Ass'n. of Eastern Pennsylvania v. Secretary of
Labor, 442 F.2d 159 (3d Cir. ), cert. denied, 404 U.S. 854
(1971), and the commitments to hire and/or promote
minorities according to a prescribed ratio which govern-
ment agencies insist upon in order to resolve issues of
employment discrimination.

1 Although the Equal Employment Advisory Council has filed a
brief amicus curiae in this case, it expressly refused to take a position
regarding the legality of the program at issue. Brief Amicus Curiae of
the Equal Employment Advisory Council, page 8.

2 Aychange in the obligations of government contractors could
have an adverse effect on their current affirmative action require-
ments. The GCEA thus urges that any change in these obligations,
and any liability arising therefrom, be prospective only. City of Los
Angeles v. Manliart, ___U.S. , 46 U.S.L.W. 4347 (1978).
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(ii) The burden of disproving discrimination which
courts impose when presented with statistics showing a
disproportionately low employment of minorities,
McDoanne/i Douglas Corp. v. Green, 411 U.S. 792, 805 n. 19
(1973).

It is the position of GCEA that the regulations promul-
gated by OFCCP in fact create quotas which are violative of
Title VII and contrary to the Executive Order itself. The fact
that a finding of noncompliance is made by the OFCCP without
taking into consideration that the reasons for a numerical
imbalance in the work force is not the result of discrimination is
contrary to the standards articulated by the Court in McDonnell
Douglas v. Green, 411 U.S. 792 (1973), Furnco Construction
Company v. Waters, __U.S. __,98 S. Ct. 2943 (1978),
and Board of Trustees of Keene State College v. Sweeney, 47
U.S.L.W. 3330, 18 FEP Cases 520 (1978).

The analysis and standards proposed by this amicus will
assist the Court in reconciling the regulations of the Department
of Labor with Title VII, and in providing guidance to employ-
ers concerning the appropriate scope of affirmative action.

QUESTION PRESENTED

WHETHER RACIAL QUOTAS CAN BE IMPOSED
NOT TO REMED Y PA ST DISCRIMINA TION B Y AN EM-
PLOYER, OR TO ASSIST IDENTIFIABLE VICTIMS OF
PA ST DISCRIMINA TION, B UT RA THER TO A CHIEVE A
DESIGNATED RA TIO OF MINORITY EMPLOYEES PRE-
SUMED TO HA VE BEEN VICTIMS OF SOCIETAL DIS-
CRIMINA TION.

ARGUMENT
I. The Voluntary Use Of Race To Allocate Positions In

A Craft Training Program Violates Title VII.
A. Title VII By Its Terms Prohibits Racial Discrimination

Against Any Person.

The relevant portions of Title VII involved in this case are
Sections 703(a), (d) and (j) of the Act:
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(a) It shall be unlawful employment practice for an

employer-

(1) to fail or refuse to hire or to discharge any

individual, or otherwise to discriminate against any

individual with respect to his compensation, terms,

conditions, or privileges of employment, because of

such individual's race, color, religion, sex, or national

origin; or

(2) to limit, segregate, or classify his employees

or applicants for employment in any way which would

deprive or tend to deprive any individual of employ-

ment opportunities or otherwise adversely affect his

status as an employee, because of such individual's

race, color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a).
(d) It shall be an unlawful employment practice for an
employer, labor organization, or joint labor-management
committee controlling apprenticeship or other training or
retraining, including on-the-job training programs to dis-
criminate against any individual because of his race, color,
religion, sex, or national origin in admission to, or employ-
ment in, any program established to provide apprentice-
ship or other training.

42 U.S.C. § 2000e-2(d ).

(j) Nothing contained in this subchapter shall be inter-
preted to require any employer ... labor organization, or
joint labor management committee subject to this subchap-
ter to grant preferential treatment to any individual or to
any group because of their race, . .. on account of an
imbalance which may exist with respect to the total
number or percentage of persons of any race . .. in
comparison with the total number or percentage of persons
of such race, . .. in any community, state, section or other
area, or in the available work force in any community,
state, section, or other area.

42 U.S.C. § 2000e-2(j).

These provisions unequivocally prohibit the use of race as

a determinant in making employment decisions. Yet it is
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undisputed that the program of Petitioners Kaiser Aluminum &
Chemical Corp. ("Kaiser") and United Steel Workers of
America ("Union") not only classified employees according to
race for entrance into the on-the-job craft training program, but
it also required a rigid one white for one minority entrant into
the program until the percentage of minority craft workers
roughly approximated the percentage of minority population in
the surrounding area of each plant.3

The action by Petitioners was not taken in order to remedy
any past discrimination by Kaiser.4 Nor was it taken to restore
any identified victim of discrimination to his rightful place in
the employment scheme.5 Rather Kaiser and the union volun-
tarily instituted this program in order to increase the percentage
of the black craftsmen, afford more job opportunities to blacks,
avoid vexatious litigation by minority employees and satisfy the
requirements of the OFCCP.6 None of these reasons are
sufficient to justify the resulting illegal discrimination against
Brian Weber and the class he represents.

The legislative history of VII is replete with assurances that
the Title is to apply to all persons regardless of race, religion,
sex or national origin. 7That the protections of the Act apply

3 Weber v. Kaiser Aluminum & Chemical Corp., 415 F. Supp.
761, 763 (E.D. La. 1976).

~4l5 F. Supp. 761, 765; 563 F.2d 216, 224. Both courts below
specifically found that Kaiser had not discriminated in the past at its
Gramercy, Louisiana plant. This finding should not be disturbed "in
the absence of a very obvious and exceptional showing of error."
Graver Mfg. Co. v. Linde Co., 336 U.S. 271, 275 (1949). The record
is clear that no such error exists. The government had ample
opportunity to dispute this finding in the courts below. It should not
be permitted at this stage to dispute this finding through remand.

5 Cf. Franks v. Bowman Transportation Co., Inc., 424 U.S. 747
(1976).

6 415 F. Supp. at 765.7' See generally interpretive memorandum of Title VII of HR
7152 submitted jointly by Senators Clark and Case, floor managers,
110 Cong. Rec. 7212 (1964), and § 703(j) of the Act, 42 U.S.C.
§ 2000e-2 (j) .
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equally to whites as well as blacks is beyond disputeB Indeed

the Court early recognized that ["d ]iscriminatory preference
for any group, minority or majority, is precisely and only what
Congress has proscribed." Griggs v. Duke Power Co., 401 U.S.
424, 431 (1971).

During the course of the debates in enacting Title VII,
grave concerns were raised that the Act, as proposed, would
require employers to disadvantage whites in order to comply
with the Title.9 This objection was met by proponents of the Act
with the contention that no such treatment was intended. " [An

employer] would not be obliged-or indeed, permitted-to fire
whites in order to hire negroes, or to prefer negroes for future
vacancies, or once negroes are hired, to give them special

seniority rights at the expense of the white workers hired

earlier. "1 0 Despite these assurances, doubts as to the Act's
intent persisted. Section 703(j) was inserted in the Act to
alleviate these fears.

Senator Humphrey, one of the bill's drafters, commented
on the purpose of § 703(j) as follows:

A new subsection 703(j) is. added to deal with the
problem of racial balance among employees. The
proponents of this bill have carefully stated on numer-
ous occasions that Title VII does not require an
employer to achieve any sort of racial balance in his
workforce by giving preferential treatment to any
individual or group. Since doubts have persisted,
subsection (j) is added to state this point expressly.11

The language and legislative history of the Act make one
fundamental principle clear-discrimination in employment

against any person on the basis of race, religion, sex or national

8 See eg. Remarks of Rep. Seller, 110 Cong. Rec. at 2579 (1964);
Memorandum of Sen. Clark, 110 Cong. Rec. at 7218 (1964);
McDonald v. Santa Fe Trail Transportation C., 427 U.S. 273 (1976).

9 See eg. 110 Cong. Rec. 9881 (1964).
10 110 Cong. Rec. at 7213 (1964 ), (emphasis supplied).
11 110 Cong. Rec. at 12 723 (1964).
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origin will not be tolerated. By denying Brian Weber access to
Kaiser's craft training program solely because of his race,
Petitioners violated Title VII.

B. The Use Of Racial Classifications Cannot Be Justified
As Responsive To Societal Discrimination When Its
Effect Is To Deprive Identified White Employees Of
Their Title VII Rights.

The purpose of Title VII is twofold: "to assure equality of
employment opportunities, and to eliminate those dis-
criminatory practices and devices which have fostered racially
stratified job environments to the disadvantage of minority
citizens." McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800
(1973) citing Griggs v. Duke Power Co., 401 U.S. 424, 429
(1971). However, equality of employment can never be
achieved by disadvantaging identifiable white employees in the
name of remedying past societal wrongs. Where the dis-
advantage comes in the form of racial quotas, as in the present
case, the deprivation is particularly invidious.

In every case where a court has imposed a racial quota it
has been done in response to a finding of actual dis-
crimination-l2 Even in cases such as these courts have been
cautious to impose the remedy only where the factual circum-
stances warrant such relief. 13 The voluntary use of racial quotas
has no judicial sanction.

In Regents of the University of California v. Bakke,
U.S. __, 98 S. Ct. 2733 (1978), the Court found that under
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et

12 See eg., United States v. International Union of Elevator
Constructors Local 5, 538 F.2d 1012 (3d Cir. 1976); EEOC v. Local
638, 532 F.2d 821 (2d Cir. 1976); United States v. N. L. Industries,
Inc. 479 F.2d 354 (8th Cir. 1973).

13 Patterson v. American Tobacco Co., 535 F.2d 257 (4th Cir.
1976); Chance v. Board of Examiners, 534 F.2d 993 (2d Cir. 1976),
cert. denied, 431 U.S. 965 (1977); Watkins v. United Steelworkers of
America Local 2369, 516 F.2d 41 (5th Cir. 1975).
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seq., race can be considered as one factor in giving preferential

treatment to minorities if the reason for the consideration is

constitutionally justifiable. This case is inapposite in the present

context for three reasons.

First, the ambiguity of legislative intent under Title VI

which four members of the Court found sufficient to support

preferential treatment of minorities to rectify past societal

discrimination is not present under Title VII. On the contrary,

both the language and legislative history of Title VII forbid

preferential treatment for any racial group. Second, unlike

Bakke, the present case presents no issue of state action. Rather

this case involves action taken by purely private parties not

subject to any constitutional proscription against discrimination.
Thus the question presented is purely one of statutory interpre-

tation. Finally the action taken by Kaiser and the Union was

not limited to considering race as one factor in giving preferen-

tial treatment to minorities. Rather, race was the sole criterion

for admission to the training program.

In the present case Petitioners attempt to avoid the clear

nondiscrimination mandate of Title VII by asking the Court to

read § 703(j) permissively. They argue that the language of

§ 703(j) can be read as permitting voluntary racial balance of

work forces although such balance could not be required by the

government. This argument was raised in the District Court

and was properly rejected.

After careful consideration of the legislative history of the
1964 Act, and all available jurisprudence, this Court must
conclude that such an inference as Kaiser would draw from
Section 703(j) cannot override the clear and unequivocal
prohibitions against discrimination by an employer against
any individual on the basis of race, or color in employment
or training programs contained in Sections 703 (a) and
703(d) of the Act. Moreover, there is absolutely nothing
in the legislative history of the Act to support such an
inference. It is clear that the Congress was aware of the
concept of affirmative action programs during its consid-
erations, and that it did not choose to exempt what many
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consider the salutary or benign discrimination of such
programs from its sweeping prohibitions against racial
discrimination by an employer against any individual.

415 F. Supp. at 766.

The fatal flaw of Petitioners' argument is that its recom-
mended reading of § 703(j) would create a cause of action
under §§ 703(a)-(d). If employers were allowed to impose
racial quotas in order to racially balance their work forces both
blacks and whites would be entitled to bring suit under
§§ 703(a)-(d) based upon discrimination by race. Petitioners'
reading thus would create an irreconcilable conflict within the
statute. 14 This result cannot be tolerated.

Moreover, the fact that statutory language is written in
permissive terms does not mean that Congress did not intend a
mandatory reading. For example, similar permissive language
in the venue provision of the National Banking Act was
construed by the Court to require a mandatory reading.
Mercantile National Bank at Dallas v. Lan gdean, 371 U.S. 555
(1963) (interpreting 12 U.S.C. § 94).

In McDonald v. Santa Fe Trail Transportation Co., supra,
the case which created a cause of action for reverse dis-
crimination, the Court held, inter alia, that § 1981 of the Civil
Rights Act of 1866, 42 U.S.C. § 198115 applied to white persons

14 Petitioners also contend that Congress' rejection of proposed
amendments to extend the prohibitions of § 703(j) to E.O. 11246 is
further evidence that voluntary balances of work forces are appropri-
ate. Brief of Petitioner Kaiser at page 34. Not only does a negative
inference by one House of Congress in itself deserve little if any
weight, but also the views of a later Congress in interpreting an Act
passed by an earlier Congress is not entitled to deference. It is the
intent of the Congress that enacted § 703(j) which controls. See
International Brotherhood of Teamsters v. US., 437 U.S. 324 (1977).

15 Title 42 U.S.C. § 1981 provides in pertinent part: "All persons
within the jurisdiction of the United States shall have the same right in
every State and Territory to make and enforce contracts ... as is
enjoyed by white citizens ... "
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upon the same standards as nonwhites. In Santa Fe the Court

acknowledged that § 1981 was enacted predominately to assure

civil rights to former Negro slaves and not with protecting the

civil rights of white persons, and that by its terms the Act did

not apply to whites. Nevertheless the language and legislative

history of the Act disclosed that its protections were to apply to

all persons equally.

Like § 1981, Title VII was enacted predominately to

erradicate racial discrimination against minorities. Also like

§ 1981, the protections of Title VII apply equally to whites as

well as nonwhites. Thus although § 703(j) does not by its

terms outlaw racial balance in work forces, when read in

context and in conjunction with the legislative history, such

balancing is banned under Title VII. Any other reading would

render senseless a carefully drafted plan by Congress to create

equal employment opportunity for all persons.

The basic policy of Title VII focuses on "fairness to

individuals rather than fairness to classes". City of Los Angeles

v. Manhiart, 46 U.S.L.W. 4347, 4349 (1978). Thus to deprive

identified white employees of their Title VII rights in the name

of remedying past societal discrimination (which by its very

nature does not redress a specific wrong to a specific person)
subverts the fundamental principles of equality which the Act

was designed to promote.

C. The Regulations Promulgated Under Executive Order
11246 Contravene The Express Prohibition Against
Employment Discrimination Of Titke VIL.

Among the reasons cited by Petitioners for instituting the

quota system in issue was ''satisfying the requirements of

OFCC [p ] ."16 451 F. Supp. at 765. The "economic coercion" 1 7

16 This question was left open in McDonald v. Santa Fe Trail

Transportation Co., 427 U.S. at 280 n. 8.
1 7Pan American World Airways v. Marshall, 439 F. Supp. 487,

495 (S.D.N.Y. 1977).
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exercised by OFCCP in demanding that employers racially
balance their work forces to reflect the percentage of minority
population in the available work pool is in direct conflict with
§ 703(j) of Title VII.

Executive Order 11246 was enacted as a vehicle to assure
that government contractors (1) not illegally discriminate and
(2) develop affirmative action plans that allow all persons to
share equally in jobs created because of government con-
tracts. 18 The Executive Order is not facially contradictory with
Title VII. Rather, the regulations promulgated by the Depart-
ment of Labor under the authority of the Order create the
conflict. This is accomplished by two means. First, the OFCCP
uses the Executive Order to redefine the term "'discrimination"~
from its common meaning and from its meaning under Title
VII. Second, OFCCP requires government contractors to
maintain racial and sexual quotas in order to satisfy its per-
ception of affirmative action. This action has created the
dilemma which all federal contractors face and which this
Court is asked today to resolve.

The OFCCP regulations require a federal contractor to
make a written work force analysis and develop a written
affirmative action compliance program for each estab-
lishment. 19 Failure to establish an affirmative action plan or any
substantial deviation therefrom can result in a finding of
nonresponsibility and the initiation of enforcement proceed-
ings.20 If the utilization analysis shows that a particular employ-
er has "underutiizations" 21 of available minorities or women,

18 Remarks of Sen. Saxbe, 110 Cong. Rec. at 1385 (1964 ).
19 Revised Order Number 4, 41 C.F.R. § 60-2.11.
20 41 C.F.R. § 60-2.2 (b). (See attached Appendix B p. A-12 )
21 Underutilization "merely means that there is a numerical

disparity between availability and utilization". In the Matter of
Firestone Synthetic Rubber & Latex Company's Facility in Orange,
Texas, BNA Daily Labor Report, December 12, 1978, page Fl
(attached hereto as Appendix D p. A-3 1) .
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(an "affected class"), it must develop "goals and timetables" to
overcome the underutilization in the particular work group.2 2

The OFCCP maintains that the imposition of goals and
timetables is not dependent upon any finding of past dis-
crimination. Yet E.O. 11246 provides that sanctions can be
imposed only for violation of one of the two mandates of the
Order-failure to develop and maintain an affirmative action
plan or discrimination on the basis of race, color, religion, sex or
national origin.23 By imposing sanctions for failure to correct an
affected class problem, regardless of the reasons for its exis-
tence,24 the OFCCP has redefined discrimination to mean the
mere existence of a numerical disparity between utilization and
availability. This standard is totally in conflict with that
defined by the Court in McDonnell Douglas Corp. v. Green,
supra.25 Moreover, the Court has never held that statistics alone
are sufficient to establish a finding of discrimination. Indeed
the Court cautioned in Int~ernational Brotherhood of Teamsters
v. U. S., supra, that "statistics are not irrefutable; they may be
rebutted. In short the usefulness depends on all of the
surrounding facts and circumstances" 431 U.S. at __. Yet
the OFCCP, on the basis of numerical findings alone, makes a
determination that an employer is in noncompliance and
therefore subject to the sanction of debarment. Federal
contractors cannot be required to meet a standard of culpability
for discrimination which is lower than that under Title VII.
Discrimination must have the same meaning for all equal
employment laws and orders. (See opening line of "Policy
Statement" of Equal Employment Opportunity Coordinating

22 41 C.F.R. §§ 60-2.10, 60-2.12.
23 Section 202(6) and Section 209, Executive Order 11246, supra.

(See attached Appendix A p. A-2, A-4).
24 Section 60-2.1( b) provides in relevant part "an affected class

problem must be remedied in order for a contractor to be considered
in compliance." 41 C.F.R. § 60-2.1(b ). (See Appendix B, p. A-li).

25 See discussion on page 15 infra.
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Council established as part of 1972 Amendments to Title VII
and EO 11246 (Appendix C p. 30a, Brief for the United States
and the EEOC. )

In enforcing its erroneous view of discrimination the
OFCCP imposes quotas in the guise of "goals and timetables"
to remedy any affected class problems. As found by the court
of appeals below these goals and timetables are indistinguish-
able from quotas.26 The transformation of goals and timetables
into illegal quotas is accomplished by the direction given by the
OFCCP in Technical Guidance Memo No. 1 on Revised Order
No. 4.27 This guidance memoranda in relevant part provides as
follows:

"For each job category in which underutilization exists, the
contractor must establish annual rates of hiring and/or
promoting minorities and women until the ultimate goal is
reached. These rates should be the maximum rates that
can be achieved through putting forth every good faith
effort, including the use of available recruitment and
training facilities, and must not be lower than the per-
centage rate set in the ultimate goal. Numerical goals
based on projected openings are required but cannot be
used in the place of percentage goals."

By requiring hiring rates keyed to the ultimate "goal", all
flexibility is lost and replaced by the rigidity of a racial quota.
For example, under Technical Guidance Memo No. 1 if a
contractor set his ultimate goal at 40% minority representation,
he would be required to fill four out of ten vacancies with
minorities. If this racial quota was not followed the contractor
would be deviating from his affirmative action plan and be in
violation of the regulations (see 41 C.F.R. 60-2.2(b)) (Appen-
dix B p. A-12). No more clear definition of a quota can be
found.

26 563 F.2d at 222. See also, Silberman, "The Road to Racial
Quotas", Wall Street Journal, August 11, 1977, at 12, col. 4.

27 The memo is attached as appendix C (A-22) hereto. That the
OFCCP is still following this memo is evidenced by In Re the Matter
of Firestone, supra (Appendix D p. A-26).
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Thus, without any showing of actual discrimination, a
federal contractor who fails to comply with the above OFCCP
regulations faces the sanctions of the cancellation or termina-
tion of all federal contracts, the withholding of progress pay-
ments on a particular contract, or debarment from all future
federal contracts prior to a hearing. 28 It is no wonder that
federal contractors such as Kaiser feel under tremendous
pressure to comply with OFCCP despite the contrary mandates
of Title VII.

Employers receiving government contracts who resist pres-
sures to implement numerical goals or quotas in order to
comply with Title VII invite discrimination suits and will either
have to bear the expense of defense or the stigma and expense
of an admission of discrimination. 29 In many cases employers
face a massive, if not insurmountable, burden to justify their
selection practices if they are seen as barriers to employment of

28 41 C.F.R. § 60-1.26; 41 C.F.R. § 60-2.2(b); 41 C.F.R. § 60-30.
See Crown Zellerback Corp. v. Marshall, 15 FEP Cases 1628 (E.D.
La. 1977); Illinois Tool Works v. Marshall, 17 FEP Cases 520 (N.D.
Ill. 1978), as illustrative of the government's widespread practice of
imposing the above sanctions prior to a hearing. (Also see Pan
American World Airways v. Marshall Fn. 17 at p. 11 supra, and
discussion of these practices in Smetana "Tools of the Private
Practitioner in Dealing with Government Contract Compliance under
Executive Order. 11246" (Appendix E p. A-36).

29 The EEOC attempted to alleviate these consequences by
issuance of affirmative action guidelines. However these guidelines
cannot be accepted as a justification for reverse discrimination. First,
the guidelines were issued on the very day that certiorari was granted
in the instant case and thus are not a contemporaneous interpretation
of the Act which should be afforded deferrence. Second, the thrust of
the guidelines are inconsistent with § 706(g) of the Act which
provides for affirmative action only as a remedy for intentional
discrimination. Third, the interpretation of Title VII by the EEOC is
not binding on any court of law. The EEOC Guidelines are not in
issue in this case. As the EEOC is an active party litigant its views in
this regard should be treated the same as post hoc rationalizations of
counsel and should not be passed upon. See NLRB v. Metropolitan
Life Ins. Co., 380 U.S. 438 (1965).
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minorities and women even though there is no basis for
questioning their good faith. Moreover, such reluctance sub-
jects employers to sanctions under Executive Order 11246
including debarment from all future federal contracts.

The OFCCP's requirement that an employer establish
goals and timetables without being afforded an opportunity to
demonstrate that any imbalance existing in his work force is not
the result of acts of discrimination is inconsistent with the
Court's decisions in McDonnell Douglas Corp. v. Green, 411
U.S. 792 (1973), Furnco Construction Company v. Waters,

___U.S. , 98 S.Ct. 2943 (1978), and Board of Trustees

of Keene State College v. Sweeney, 47 U.S.L.W. 3330, 18 F.E.P.
Cases 520 (1978).

In McDonnell Douglas, supra, the Court established the
order and allocation of proof under Title VII. This procedure
requires a three step analysis. First, the plaintiff must carry the
initial burden of establishing a prima facie case of racial
discrimination. The burden then shifts to the employer to
articulate some nondiscriminatory reason for his action. The
plaintiff is then afforded the opportunity to show that the pro-
offered reason is a mere pretext to cover the discrimination.

These standards stand in stark contrast to the OFCCP's
unilateral determination and irrefutable presumption of dis-
crimination by the mere existence of an affected class. The
employer is given no opportunity to "articulate a
nondiscriminatory reason" for the underutilization. Under the
OFCCP's practice the three step burden of proof under Title
VII is reduced to a single determination of guilt on the basis of
statistics alone.

The OFCCP regulations cannot be reconciled with Title
VII. Section 703(j) specifically states that no employer shall be
required to maintain a racial balance in his work force. The
OFCCP regulations mandate such a balance. The conflict is
clear. In such cases the regulations must fall. Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
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II. Meaningful Affirmative Action Can Be Accomplished
Within The Bounds Of Title VII.

As discussed above, E.G. 11246 is not facially con-

tradictory with Title VII. Meaningful affirmative action can be

achieved under E.G. 11246 without running afoul of Title VII.

The fundamental principle of affirmative action is pre-

paring minorities and women for entrance into the work force

on an equal footing with white males. This calls for increased

emphasis ,on training and recruitment. However, in order to

remain within the bounds of Title VII recruitment and training

must be done in a nondiscriminatory manner.

Employers should be required to actively solicit minorities

and women to fill job vacancies. They should direct special

efforts to convince minorities and women that they mean what

they say about equal employment opportunity. This could

involve holding special workshops to acquaint minorities and

women with the opportunities available at a particular work-

place, and directing job advertising to areas where it is known

the message will reach minorities and women. Training should

also be supplied to make all employers ready to assume the

more complex and higher rewarding job positions.

The flaw of the Kaiser training program is that it set fixed

racial quotas for entrance thereto. This Title VII prohibits.

This infirmity can be remedied however, by providing a pool of

qualified candidates selected in the manner set forth immedi-

ately above, for entry into the training program on a

nondiscriminatory basis. This process can be achieved despite

the provisions of Section 703(h).

Section 703(h) provides that benefits afforded employees

because of a bona fide seniority system will not violate Title VII

so long as such benefits are not the result of an intent to

unlawfully discriminate. However seniority rights must be

capable of accomodation in order to accomplish the social

policy of assuring that all persons are made ready to assume full
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employment, promotion, and training opportunities. Because
training programs would be open to all persons without regard
to race, no cause of action would accrue under Title VII for
those not admitted because of insufficient places in a training
program. The difficult line between "affirmative action" re-
quired of Government Contractors, which we suggest includes
making a special effort to attract minorities and women, and
"reverse discrimination". as well as accommodating "seniority'.
should be drawn at the training program level in order to
increase the pool of qualified candidates for non-discriminatory
selection._________

If an employer has done all that he can within the bounds
of Title VII to recruit and train minorities and women, he has
satisfied the requirements of E.G. 11246 to implement affirma-
tive action, the OFCCP regulations to the contrary notwith-
standing. Any action beyond this which violates the rights of
majority employees is forbidden by the Act and E.G. 11246. If
Congress desires a different result it is up to it to legislate. As
the law currently exists the action by Petitioners violates Title
VII.

Until the issue of the appropriate scope of affirmative
action is resolved, employers should not be subjected to liability
for suits alleging "reverse" discrimination when the action of
the employer was taken in good faith reliance upon the
regulations of the OFCCP. The application of prospective relief
in this area is appropriate under the "equitable nature of Title
VII remedies". City of Los Angeles v. Manhart, 46 U.S.L.W.
4347, 4352 (1978). In Manhart the Court refused to grant
retroactive relief in a case of first impression challenging
pension fund contribution differentials based upon sex. Among
the reasons for denying retroactive relief was the dilemma faced
by an employer where "he is damned in the discrimination
context no matter what he does" 46 U.S.L.W. at 4352 n. 38.
The case before the Court today is also one of first impression.
Resolving the conflicts created by Title VII and E.G. 11246 is a
formidable task-one beyond the capabilities of government
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contractors. Like the employees who attempted to reconcile the

sexual differential contributions issue in Manhart, government

contractors should not be penalized for being unable to predict

the development of Title VII law by having any relief granted

be retroactive.

CONCLUSION

For the reasons stated herein, GCEA respectfully requests

that the judgment of the United States Court of Appeals for the

Fifth Circuit be affirmed and that the standards proposed by

this Amicus be adopted as a guideline for the appropriate scope

of affirmative action.

Respectfully submitted,

GERARD C. SMETANA

2011 Eye Street N.W.
Suite 800
Washington, D.C. 20006

33 North Dearborn St.
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Chicago, Illinois 60602

Attorney for the Amicus Curiae
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E.O. 11246 on Nondiscrimination Under Federal Contracts
Text of Executive Order 11246,

signed by President Johnson Septem-
ber 24, 1965, as amended by Exec-
utive Order 11375, signed October 13,
1967. Am e nd ed Part I, effective
November 12, 1967, was superseded by
Executive Order 11478 (LRX 2311).
Part 11 was amended to add sex as
prohibited basis of discrimination, ef-
fective October 13, 1968.

Under and by virtue of the author-
ity vested In me as President of the
United States by the Constitution
and statutes of the United States, it
is ordered as follows:

P A R T I-Nondiscrimination in
Government Employment

En. NoTE: Secs. 101-105, barring dis-
crimination in federal employment on
account of race, color, religion, sex, or
national origin, were superseded by
Executive Order 11478. These provisions
called for affirmative-action programs
for equal opportunity at the 'agency level
under general supervision of the Civil
Service Commission; establishment of
complaint procedures at each agency with
appeal to the Commission; and promulga-
tion of regulations by CSC. (See LRX
2311.)

PART II-Nondiscrimination in
Employment by Government

Contractors and Subcontractors
SUBPART A-DUTIES OF THE SEC-

RETARY OF LABOR
Sec. 201. The Secretary of Labor

shall be responsible for the adminis-
tration of Parts II and III of this
Order and shall adopt such rules and
regulations and issue such orders as
he deems necessary and appropriate
to achieve the purposes thereof.

SUBPART B-CONTRACTORS'
AGREEMENTS
Sec. 202. Except in contracts ex-

empted In accordance with Section
204 of this Order, all Government con-
tracting agencies shall include In
every Government contract hereafter
entered into the following provisions:

"During the performance of this
contract, the contractor agrees as
follows :

" (1) The contractor will not dis-
criminate against any employee or
applicant foi employment because of
race, color, religion, sex, or national
origin. The contractor will take af fir-
mative action to ensure that appli-
cants are employed, and that em-
ployees are treated during employ-
ment, without regard to their race,
color, religion, sex, or national origin.
Such action shall include, but not be
limited to the following: employment,
upgrading, demotion, or transfer;
recruitment or recruitment advertis-
ing; layoff or termination; rates of
pay or other forms of compensation;
and selection for training, including
apprenticeship. The contractor agrees
to post in conspicuous places, avail-
able to employees and applicants for
employment, notices to be provided
by the contracting officer setting forth
the provisions of this nondiscrimina-
tion clause.

"(2) The contractor will, in all
solicitations or advertisements for
employees placed by or on behalf of
the contractor, state that all quali-
fied applicants will receive considera-
tion for employment without regard
to race, color, religion, sex, or national
origin.

"(3) The contractor will send to
each labor union or representative of
workers with which he has a col-
lective bargaining agreement or other
contract or understanding, a notice,
to be provided by the agency con-
tracting officer, advising the labor
union or workers' representative of
the contractor's commitments under
Section 202 'of Executive Order No.
11246 of September 24, 1965, and shall
post copies of the notice in conspicu-
ous places available to employees and
applicants for employment.

"(4) The contractor will comply
with all provisions of Executive Or-
der No. 11246 of September 24, 1985,
and of the rules, regulations, and
relevant orders of the Secretary of
Labor.

"(5) The contractor will furnish all
information and reports required by
Executive Order No. 11246 of Sep-
tember 24, 1965, and by the rules,
regulations, and orders of the Secre-

Copyriht 0 1969 by The BureauofNational Affairs, Inc. LX1LR.X-19



A-2

LRX 2302
S-269
tary of Labor, or pursuant thereto,
and will permit access to his books,
records, and accounts by thc con-
tacting agency and the Secretary of
Labor for purposes of investigation to
ascertain compliance with such rules,
regulations, and orders.

" (6) In the e ve nt of the con-
tractor's noncompliance with the
nondiscrimination clauses of t h i s
contract or with any of such rules.
regulations, or orders, this contract
may be cancelled, terminated, or sus-
pended in whole or in part and the
contractor may be declared ineligible
for further Government contracts in
accordance with procedures author-
ized in Executive Order No. 11246 of
September 24, 1985, and such other
sanctions may be Imposed and rem-
edies invoked as provided in Execu-
tive Order No. 11246 of September 24,
1965, or by rule, regulation, or order
of the Secretary of Labor, or as other-
wise provided by law.

"(7) The contractor will include
the provisions of Paragraphs (1)
through (7) in every subcontract or
purchase order unless exempted by
rules, regulations, or orders of the
Secretary of Labor issued pursuant to
Section 204 of Executive Order No.
11246 of September 24, 1965, so that
such provisions will be binding upon
each subcontractor or vendor. The

FAIR EMPLOYMENT PRACTICES

contractor will take such action with
respect to any subcontract or pur-
chase order as the contracting
agency may direct as a means of en-
forcing such provisions including
sanctions for noncompliance: Pro-
vided, however, That In the event
the contractor becomes involved in,
or is threatened with, litigation with
a subcontractor or vendor as a result of
such direction by the contracting
agency, the contractor may request
the United States to enter Into such
litigation to protect the interests of
the United States."

Sec. 203. (a) Each contractor hay-
ing a contract containing the provi-
sions prescribed In Section 202 shall
file, and shall cause each of his sub-
contractors to f ii e, Compliance
Reports with the contracting agency
or the Secretary of Labor as may be
directed. Compliance Reports shall be
fled within such times and shall
contain such information as to the
practices, policies, programs, and em-
ployment policies, programs, and em-
ployment statistics of the contractor
and each subcontractor, and shall be
In such form, as the Secretary of
Labor may prescribe.

(b) Bidders or prospective con-
tractors or subcontractors may be
required to state whether they have
participated in any previous con-

LAbor Relatloiu EZpedltWrLX2 LEE-20
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tract subject to the provisions of this
Order, or any preceding similar Ex-
ecutive order, and in that event to
submit, on behalf of themselves and
their proposed subcontractors, Com-
pliance Reports prior to or as an
initial part of their bid or negotiation
of a contract.

(c) Whenever the contractor or
subcontractor has a collective bar-
gaining agreement or other contract
or understanding with a labor union
or an agency referring workers or
providing or supervising apprentice-
ship or training for such workers,
the Compliance Report shall include
such information as to such labor
union's or agency's practices and
policies affecting compliance as the
Secretary of Labor may prescribe:
Provided, That to the extent such
information is within the exclusive
possession of a labor union or an
agency referring workers of providing
or supervising apprenticeship or
training and such labor union or
agency shall refuse to furnish such
information to the contractor, the
contractor shall so certify to the
contracting agency as part of its
Compliance Report and shall set
forth what efforts he has made to
obtain such information.

(d) The contracting agency or the
Secretary of Labor may direct that
any bidder or prospective contractor
or subcontractor shall submit, as part
of his Compliance Report, a state-
ment in writing, signed by an
authorized officer or agent on behalf
of any labor union or any agency
referring workers or providing or
supervising apprenticeship or other
training, with which the bidder or
prospective contractor deals, w it h
supporting information, to the effect
that the signer's practices and pol-
icies do not discriminate on the
grounds of race; color, creed, or
national origin, and that the , sigper
either will affirmatively cooperate in
the implementation of the policy and
provisions of this Order or that it
consents and agrees that recruit-
ment, employment, and the terms
and conditions of employment under
the proposed contract shall be in
accordance with the purposes and
Provisions of the Order. In the event

LRX 2303
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that the union, or the agency shall
refuse to execute such a statement,
the Compliance Report shall so cer-
tify and set forth what efforts have
been made to secure such a state-
ment and such additional factual
material as the contracting agency
or the Secretary of Labor may re-
quire.

Sec. 204. The Secretary of Labor
may, when he deems that special
circumstances in the national inter-
est so require, exempt a contracting
agency from the requirement of in-
cluding any or all of the provisions
of Section 202 of this Order in any
specific contract, subcontract, or
purchase order. The Secretary of
Labor may, by rule or regulation,
also exempt certain classes of con-
tracts, subcontracts, or purchase or-
ders (1) whenever work is to be or
has been performed outside t h e
United States and no recruitment of
workers within the limits of the
United States is Involved; (2) for
standard commercial supplies or raw
materials; (3) involving less than
specified amounts of money or speci-
fied numbers of workers; or (4) to
the extent that they involve sub-
contracts below a specified tier.. The
Secretary of Labor may also provide,
by rule, regulation, or order, for the
exemption of facilities of a contractor
which are in all respects separate
and distinct from activities of the
contractor related to the perform-
ance of the contract: Provided, That
such an exemption will not interfere
with or impede the effectuation of
the purposes of this Order: And
provided further, That in the absence
of such an exemption all facilities
shall be covered by the provisions of
this Order.

SUBPART C-POWERS AND DU-
TIES OF THE SECRETARY OF
LABOR AND THE CONTRACTING
AGENCIES
Sec. 205. Each contracting agency

shall be primarily responsible for ob-
taining compliance with the rules,
regulations, and orders of the Secre-
tary of Labor with respect to con-
tracts entered into by such agency or
its contractors. All contracting agen-
cies shall comply with the rules of

Copyright 0 1965 b7 The Bureaqu of National Affairs, Inc. LX4LRX-0
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the Secretary of Labor in discharg-
ing their primary responsibility for
securing compliance with the provi-
sions of contracts and otherwise with
the terms of this Order and of the
rules, regulations, and crders of the
Secretary of Labor issued pursuant to
this Order. They are directed to co-
operate with the Secretary of Labor
and to furnish the Secretary of La-
bor such information and assistance
as he may require in the perform-
ance of his functions under t h i s
Order. They are further directed t.o
appoint or designate, from among the
agency's personnel, compliance offii-
cers. It shall- be the duty of such
officers to seek compliance with the
objectives of this Order by confer-
ence, conciliation, mediation, or per-
suasion.

Sec. 206. (a) The Secretary of Labor
may investigate t h e employment
practices of any Government con-
tractor or subcontractor, or initiate
such investigation by the appropriate
contracting agency, to determine
whether or not the contractual pro-
visions specified in Section 202 of this
Order have been violated. Such in-
vestigation .shall be conducted in
accordance with the procedures es-
tablished by the Secretary of Labor
and the investigating agency shall
report to the Secretary of Labor any
action taken or recommended.

(b) The Secretary of Labor may re-
ceive and investigate or cause to be
investigated complaints by employees
or prospective employees of a Gov-
ernment contractor or subcontractor
which allege discrimination contrary
to the contractual provisions speci-
fied in Section 202 of this Order. If
this investigation is 'conducted for
the Secretary of Labor by a contract-
ing agency, that agency shall report
to the Secretary what action has been
taken or is recommended with regard
to such complaints.

Sec. 207. The Secretary of Labor
shall use his best efforts, directly and
through contracting agencies, other
interested Federal, State, and local
agencies, contractors, and all other
available instrumentalities to cause
any labor union engaged in work
under Government contracts or any
agency referring workers or provid-

Labor Redaloz

FAIR EMPLOYMENT PRACTICES

ing or supervising apprenticeship or
training for or in the course of such
work to cooperate in the implemen-
tation of the purposes of this Order.
The Secretary of Labor shall, in ap-
propriate cases, notify the Equal
Employment Opportunity Commis-
sion, the Department of Justice, or
other appropriate Federal agencies
whenever it has reason to believe
that the practices of any such labor
organization or agency violate 'Title
VI or Title VII of the Civil Rights
Act of 1964 or other provision of
Federal law.

Sec. 208. (a) The Secretary of La-
bor, or any agency, officer, or em-
ployee in the executive branch of the
Government designated by rule, reg-
ulation, or order of the Secretary,
may hold such hearings, public or
private, as the Secretary may deem
advisable for compliance, enforce-
ment, or educational purposes.

(b) The Secretary of Labor may
hold, or cause to be held, hearings
in accordance with Subsection (a) of
this Section prior to imposing, order-
ing, or recommending the imposition
of penalties and sanctions under this
Order. No order for debarment of any
contractor from further Government
contracts under 'Section 209 (a) (8)
shall be made without affording the
contractor an opportunity for a hear-
ing.
SUBPART D - SANCTIONS AND

PENALTIES
Sec. 209. (a) In accordance with

such rules, regulations, or orders as
the Secretary of Labo* may issue or
adopt, the Secretary or the appropri-
ate contracting agency may:

(1) Publish, or cause to be pub-
lished, the names of contractors or
unions which it has concluded have
complied or have failed to comply
with the provisions of this Order or
of the rules, regulations, and orders
of the Secretary of Labor.

(2) Recommend to the Depart-
ment of Justice that, in cases in
which there is substantial or mate-
rial violation or the threat of sub-
stantial or material violation of the
contractual provisions set forth in
Section 202 of this Order, appropriate

0I lZzpeitor LUX-4
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proceedings be brought to eniuL ce
those provisions, including the en-
joining, within the limitations of
applicable law, of organizations, indi-
viduals, or groups who prevent di-
rectly or indirectly, or seek to prevent
directly or Indirectly, compliance
with the provisions of this Order.

(3) Recommend to the Equal Em-
ployment Opportunity Commission or
the Department of Justice that ap-
propriate proceedings be instituted
under Title VII of the Civil Rights
Act of 1964.

(4)' Recommend to the Depart-
ment of Justice that criminal pro-
ceedings be brought for the furnish-
ing of false information to any con-
tracting agency or to the Secretary
of Labor as the case may be.

(5) Cancel, terminate, suspend, or
cause to be cancelled, terminated, or
suspended, any contract, or any por-
tion or portions thereof, for failure
of the contractor or subcontractor to
comply with the nondiscrimination
provisions of the contract. Contracts
may be cancelled, terminated, or sus-
pended absolutely or continuance of
contracts may be conditioned upon a
program for future compliance ap-
proved by the contracting agency.

(8) Provide that any contracting
agency shall refrain from entering
into further contracts, or extensions
or other modifications of existing
contracts, with any noncomplying
contractor, until such contractor has
satisfied the Secretary of Labor that
such contractor has established and
will carry out personnel and em-
ployment policies in compliance with
the provisions of this Order.

(b) Under rules and regulations
prescribed by the Secretary of Labor,
each contracting agency shall make
reasonable efforts within a reason-
able time limitation to secure com-
pliance with the contract provisions
of this Order by methods of confer-
ence, conciliation, mediation, and
Persuasion .before proceedings .shall
be instituted under Subsection (a)
(2) of this Section, or before a con-
tract shall be cancelled or terminated
in whole or in~ part under Subsection
(a) (5) of this Section for failure of
a contractor or subcontractor to

LRX 2305
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comply with the contract provisions
of this Order.

Sec. 210. Any contracting agency
taking any action authorized by this
Subpart, whether on its own motion,
or as directed by the Secretary of
Labor, or under the rules and regu-
lations of the Secretary, s h a 11l
promptly notify the Secretary of
such action. Whenever the Secretary
of Labor makes a determination un-
der this Section, he shall promptly
notify the appropriate contracting
agency of the action recommended.
The agency shall take such action
and shall report the results thereof
to the Secretary of Labor within
such time as the Secretary shall
specify.

Sec. 211. If the Secretary shall so
direct, contracting agencies shall not
enter into contracts with any bidder
or prospective contractor unless the
bidder or prospective contractor has
satisfactorily complied with the pro-
visions of this Order or submits a
program for compliance acceptable to
the Secretary of Labor or, if the
Secretary so authorizes, to the con-
tracting agency.

Sec. 212. Whenever a contracting
agency cancels or terminates a con-
tract, or whenever a contractor has
been debarred from further Govern-
ment contracts, under Section 209
(a) (6) because of noncompliance
with the contract provisions w i t h
regard to nondiscrimination, the Sec-
retary of Labor or the contracting
agency involved, shall promptly noti-
fy the Comptroller General of the
United States. Any such debarment
may be rescinded by the Secretary of
Labor or by the contracting agency
which imposed the sanction.

SUBPART E - CERTIFICATES OF
MERIT
Sec. 213. The Secretary of Labor

may provide for issuance of a United
States Government Certificate of
Merit to employers or labor unions,
or other agencies which are or may
hereafter be engaged in work under
Government contracts, if the Secre-
tary is _satisfied that the personnel
and employment practices of the. em-
ployer, or that the personnel train-
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ing, apprenticeship, m e m b e r s h i p,
grievance and representation, up-
grading, and other practices and pol-
icies of the labor union or other
agency conform to the purposes and
provisions of this Order.

Sec. 214. Any Certificate of Merit
may at any time be suspended or
revoked by the Secretary of Labor if
the holder thereof, in the judgment
of the Secretary, has failed to com-ply-with the provisions of this Order.

Sec. 215. The Secretary of Labor
may provide for the exemption of any
employer, labor union, or other
agency from .any reporting require-
ments imposed under or pursuant to
this Order if such employer, labor
union, or other agency has been
awarded a Certificate of Merit which
has not been suspended or revoked.

P A R T lit - - Nondiscrimination
Provisions in Federally As-
sisted Construction Contracts

Sec. 301. Each executive depart-
ment and agency which administers
a program Involving Federal finan-
cial assistance shall require as a con-
dition for the approval of any grant,
contract, loan, insurance, or guarantee
thereunder, which may involve a
corastructlon contract, that the appli-
cant for Federal assistance undertake
and agree to incorporate, or cause to
be incorporated, into all construction
contracts paid for in whole or in part
with funds obtained from the Fed-
eral Government or borrowed on the
credit of the Federal Government
pursuant to such grant, contract,
loan, insurance, or guarantee, or un-
dertaken pursuant to any Federal
program involving such grant, con-
tract, loan, insurance, or guarantee,
the provisions prescribed for Govern-
ment contracts by Section 203 of this
Order or such modification thereof,
preserving in substance the con-
tractor's obligations thereunder, as
may be approved by the Secretary of
Labor, together with such additional
provisions as the Secretary deems
appropriate to establish and protect
the interest of the United States in
the enforcement of those obligations.

FAIR. EMPLOYMENT PR&CTLCM

Each such applicant shall also under-
take and agree (1) to assist and co-
operate actively with the administer-
ing department or agency and the
Secretary of Labor in obtaining the
compliance of contractors and sub-
contractors with those contract pro-
visions and with the rules, regula-
tions, and relevant orders of the Sec-
retary, (2) to obtain and to furnish
to the administering department or
agency and to the Secretary of La-
bor such information as they may
require for the supervision of such
compliance, (3) to carry out sanctions
and penalties for violation of such
obligations imposed upon contractors
and subcontractors by the Secretary
of Labor or the administering de-
partment or agency pursuant to Part
II, Subpart D, of this Order, and (4)
to refrain from entering into any
contract subject to this Order, or
extension or other modification of
such a contract with a contractor de-
barred from Government contracts
under Part II, Subpart D, of this
Order.

Sec. 302. (a) "Construction con-
tract" as used in this Order means
any contract for the construction, re-
habilitation, alteration, conversion,
extension, or repair of buildings,
highways, or other improvements to
real property:

(b) The provisions of Part II of
this Order shall apply to such con-
struction contracts, and for purposes
of such application the administering
department or agency shall be con-
sidered the contracting agency re-
ferred to therein.

(c) The term "applicant" as used
in this Order means an applicant for
Federal assistance or, as determined
by agency regulation, other program
participant, with respect to whom an
application for any grant, contract,
loan, insurance, or guarantee Is not
finally acted upon prior to the effec-
tive date of this Part, and it includes
such an applicant after he becomes a
recipient of such Federal assistance.

Sec. 303 (a) Each administering de-
partment and agency shall be re-
sponsible for obtaining the compli-
ance of such applicants with their
undertakings under this Order. Each

Lar EelatiOns Expediter LX4Lax-"
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administering department and agen-
cy is directed to cooperate with the
Secretary of Labor, and to furnish
the Secretary such information and
assistance as he may require in the
performance of his functions under
this Order.

(b) In the event an applicant falls
and refuses to comply with his un-
dertakings, the administering depart-
ment or agency may take any or all
of the following actions : (1) cancel,
terminate, or suspend in whole or in
part the agreement, contract, or
other arrangement with such appli-
cant with respect to which the fail-
ure and refusal occurred; (2) refrain
from extending any further assist-
ance to"the applicant under the pro-
gram with respect to which the
failure or refusal occurred until satis-
factory assurance of future compli-
ance has been received from such
applicant; and (3) refer the case to
the Department of Justice for ap-
propriate legal proceedings.

(c) Any action with respect to an
applicant pursuant to Subsection (b)
shall be taken in conformity with
Section 602 of the Civil Rights Act
of 1964 (and the regulations of the
administering department or agency
issued thereunder), to the extent
applicable. In no case shall action be
taken with respect to an applicant
pursuant to Clause (1) or (2) of Sub-
section (b) without notice and op-
portunity for hearing before the
administering department or agency.

Sec. 304. Any executive department
or agency which imposes by rule,
regulation, or order requirements of
non-discrimination in employment,
other than requirements imposed pur-
suant to this Order, may delegate to
the Secretary of Labor by agreement
such responsibilities with respect to
compliance standards, reports, and
procedures as would tend to bring
the administration of such require-
ments into conformity with the ad-
ministration of requirements imposed
under this Order: Provided, That ac-
tions to effect compliance by recipi-
ents of Federal financial assistance
with requirements imposed pursuant
to Title VI of the Civil Rights Act of

LRX 2307
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1964 shall be taken in conformity
with the procedures and limitations
prescribed in Section 602 thereof
and the regulations of the admin-
istering department or agency Issued
thereunder.

PART IV - -Miscellaneous

Sec. 401. The Secretary of Labor
may delegate to any officer, agency,
or employee in the Executive branch
of the Government, any function or
duty of the Secretary under Parts nI
and III of this Order, except author-
ity to promulgate rules and regula-
tions of a general nature.

Sec. 402. The Secretary of Labor
shall provide administrative support
for the execution of the program
known as the "Plans for Progress."

Sec. 403. (a) Executive Orders Nos.
10590 (January 18, 1955), 10722 (Au-
gust 5, 1957), 10925 (March 6, 1961),
11114 (June 22, 1963), and 11162 (July
28, 1964), are hereby superseded and
the President's Committee on Equal
Employment Opportunity established
by Executive Order No. 10925 is here-
by abolished. All records and property
in the custody of the Committee
shall be transferred to the C i v ii
Service Commission and the Secre-
tary of Labor, as appropriate.

(b) Nothing in this Order shall be
deemed to relieve any person of any
obligation assumed or imposed under
or pursuant to any Executive Order
superseded by this Order. All rules,
regulations, orders, instructions, des-
ignations, and other directives issued
by the President's Committee on
Equal Employment Opportunity and
those Issued by the heads of various
departments or agencies undei or
pursuant to. any of the Executive
orders superseded by this Order,
shall, to the extent that they are not
inconsistent with this Order, remain
in full force and effect unless and
until revoked or superseded by ap-
propriate authority. References in
such directives to provisions of the
superseded orders shall be deemed to
be references to the comparable pro-
visions of this Order.

Copyright 0 )1M by The Bureau of National Affairs, Inc. LX4LRX-47
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Set. 404. The General Services Ad-
ministration shall take appropriate
action to revise the standard Govern-
mnent contract forms to accord with
the provisions of this Order and of

FAIR & WYAFDIT PRACTICE

the rules and regulations of the Sao-
retary of Labor.

Sec. 405. This Order shall become
effective 30 days after the date of
this Order.

Labor Relatons Kzpedit.
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CHAPTER 60-OFFICE OF FEDERAL

CONTRACT COMPLIANCE PROGRAMS,

EQUAL EMPLOYMENT OPPORTUNITY,
DEPARTMENT OF LABOR

NOTE: The President, by Executive Order 11246 (30 FR 12319), abolished the President's
Committee on Equal Employment Opportunity and delegated the functions of the abol-
ished Committee to the Secretary of Labor. By order of the Secretary of Labor, 30 FR
13441, Oct. 22, 1965, all rules, regulations, orders, instructions, and other directives, issued
by the abolished Committee, not inconsistent with E.O. 11246 remain in effect for the pres-
ent as those of the Secretary of Labor. All references in this chapter to "Committee",
"Chairman", "Vice-Chairman", and "Executive Vice-Chairman" shall mean the Director of
the Office of Federal Contract Compliance Programs of the United States Department of
Labor, and all references to "a panel of the Committee" shall mean an appropriate panel of
three appointed by the Director.

PART 60-2-AFFIRMATIVE ACTION
PROGRAMS

Subpart A--General

Sec.
60-2.1 Title, purpose and scope.
60-2.2 Agency action.

Subpart B-Required Contents of Affirmative
Action Programs

60-2.10 Purpose of affirmative action pro-
gram.

60-2.11 Required utilization analysis.
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Sec.
b0-2.12 Establishment of goals and timeta-

bles.
60-2.13 Additional required ingredients of

affirmative action programs.
60-2.14 Compliance status.

Subpart C-Methods of Implementing the
Requirements of Subpart B

60-2.20 Development or reaffirmation of
the equal employment opportunity
policy.

60-2.21 Dissemination of the policy.
60-2.22 Responsibility for implementation.
60-2.23 Identification of problem areas by

organizational units and job groups.
60-2.24 Development and execution of pro-

grams.
60-2.25 Internal audit and reporting sys-

tems.
60-2.26 Support of action programs.

Subpart D-Miscellaneous

60-2.30 Use of goals.
60-2.31 Freemption.
60-2.32 Supersedure.

AUTHORITY: 5 U.S.C. 553(a)(3)(B); 29 CFR
2.7; section 201, E.O. 11246, 30 FR 12319,
and E.O. 11375, 32 FR 14303.

SOURCE: 36 FR 23152, Dec. 4, 1971, unless
otherwise noted.

Suupart A-General

§ 60-2.1 Title, purpose and scope.
(a) This part shall also be known as

"Revised Order No. 4," and shall cover
nonconstruction contractors. Section
60-1.40 of this chapter, affirmative
action compliance programs, requires
that within 120 days from the com-
mencement of a contract each prime
contractor or subcontractor with 50 or
more employees and (1) a contract of
$50,000 or more; or (2) Government
bills of lading which, in any 12-month
period, total or can reasonably be ex-
pected to total $50,000 or more; or (3)
who serves as a depository of Govern-
ment funds in any amount; or (4) who
is a financial institution which is an is-
suing and paying agent for U.S. say-
ings bonds and savings notes in any
amount, develop a written affirmative
action compliance program for each of
its establishments. A review of agency
compliance surveys indicates that
many contractors do not have affirma-
tive action programs on file at the

time an establishment is visited by a
compliance investigator. This part de-
tails the agency review procedure and
the results of a contractor's failure to
develop and maintain an affirmative
action program and then sets forth de-
tailed guidelines to be used by contrac-
tors and Government agencies in de-
veloping and judging these programs
as well as the good faith effort re-
quired to transform the programs
from paper commitments to equal em-
ployment opportunity. Subparts B and
C of this part are concerned with af-
firmative action plans only.

(b) Relief, including back pay where
appropriate, for members of an affect-
ed class who by virtue of past discrimi-
nation continue to suffer the present
effects of that discrimination, shall be
provided in the conciliation agreement
entered into pursuant to § 60-60.6 of
this title. An "affected class" problem
must be remedied in order for a con-
tractor to be considered in compliance.
Section 60-2.2 herein pertaining to an
acceptable affirmative action program
is also applicable to the failure to
remedy discrimination against mem-
bers of an "affected class."

[42 FR 3461, Jan. 18, 19771

§ 60-2.2 Agency action.
(a)( 1) Any contractor required by

§ 60-1.40 of this chapter to develop an
affirmative action program at each of
his establishments who has not com-
plied fully with that section is not in
compliance with Executive Order
11246, as amended (30 FR 12319).
Until such programs are developed
and found to be acceptable in accord-
ance with the standards and guidelines
set forth in §§ 60-2.10 through 60-2.32,
the contractor is unable to comply
with the employment opportunity
clause. An affirmative action plan
shall be deemed to have been accepted
by the Government at the time appro-
priate compliance agency has accepted
such plan unless within 45 days there-
after the Office of Federal Contract
Compliance has disapproved such
plan.

(2) The appropriate compliance
agency shall notify the contractor and
the Office of Federal Contract Coin-

305

§ 60-2.2



A-12

Title 41-Public Contracts, Property Management§ 60-2.2

pliance when it has accepted an af-
firmative action plan.

(b) If, in determining such contrac-
tor's responsibility for an award of a
contract it comes to the contracting
officer's attention, through sources
within his agency or through the
Office of Federal Contract Compliance
Programs or other Government agen-
cies, that the contractor has no affirm-
ative action program at each of his es-
tablishments, or has substantially de-
viated from such an approved affirma-
tive action program, or has failed to
develop or implement an affirmative
action program which complies with
the regulations in this chapter, the
contracting officer shall declare the
con bractor-bidder nonresponsible and
so notify the contractor, the Director,
and the compliance agency unless he
can otherwise affirmatively determine
that the contractor is able to comply
with his equal employment obliga-
tions. Any contractor /bidder which
has been declared nonresponsible in
accordance with the provisions of this
section may request the Director to
determine that the responsibility of
the contractor/ bidder raises substan-
tial issues of law or fact to the extent
that a hearing is required. Such re-
quest shall set forth the basis upon
which the contractor /bidder seeks
such a determination. If the Director,
in his/her sole discretion, determines
that substantial issues of law or fact
exist, an administrative or judicial pro-
ceeding may be commenced in accord-
ance with the regulations contained in
§ 60-1.26; or the Director may require
the compliance agency to develop the
investigation or compliance review fur-
ther or to conduct additional concilia-
tion: Provided, That during any pre-
award conferences, every effort shall
be made through the processes of con-
ciliation, mediation and persuasion to
develop an acceptable affirmative
action program meeting the standards
and guidelines set forth in §§ 60-2.10
through 60-2.32 so that, in the per-
formance of his contract, the contrac-
tor is able to meet his equal employ-
ment obligations in accordance with
the equal opportunity clause and ap-
plicable rules, regulations, and orders:
Provided .further, That when the con-

tractor-bidder is declared nonresponsi-
ble more than once for inability to
comply with the equal employment
opportunity clause, the compliance
agency shall promptly send to the Di-
rector a written request that enforce-
ment proceedings be initiated pursu-
ant to § 60-1.26. Such request for initi-
ation of enforcement proceedings shall
be sent to the Director no later than
the date of issuance of the second non-
responsibility determination.

(c) (1) Immediately upon finding
,that a contractor has no affirmative
action program, or has deviated sub-
stantially from an approved affirma-
tive action program, or has failed to
develop or implement an affirmative
action program which complies with
the requirements of the regulations in
this chapter, the compliance agency
representative or the representative of
the Office of Federal Contract Com-
pliance Programs, whichever has made
such a finding, shall notify officials of
the appropriate compliance agency
and the Office of Federal Contract
Compliance Programs of such fact.
Whenever administrative enforcement
is contemplated, the compliance
agency shall issue a notice to the con-
tractor giving him 30 days to show
cause why enforcement proceedings
under section 209(a) of Executive
Order 11246, as amended, should not
be instituted. The notice to show cause
should contain:

(i) An itemization of the sections of
the Executive Order and of the regula-
tions with which the contractor has
been found in apparent violation, and
a summary of the conditions, prac-
tices, facts or circumstances which
give rise to each apparent violation;

(ii) The corrective actions necessary
to achieve compliance or, as may be
appropriate, the concepts and princi-
ples of an acceptable remedy and/or
the corrective action results anticipat-
ed;

(iii) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation or opposing facts and evi-
dence; and

(iv) A suggested date for the conci-
liation conference.
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(2) If the contractor fails to show
good cause for his failure or fails to
remedy that failure by developing and
implementing an acceptable affirma-
tive action program within 30 days,
the compliance agency shall promptly
send to the Director a written request
for enforcement proceedings pursuant
to § 60-1.26 of this chapter. If an ad-
ministrative complaint is filed, the
contractor shall have 20 days to re-
quest a hearing. If a request for hear-
ing has not been received within 20
days from the filing of the administra-
tive complaint, the matter shall pro-
ceed in accordance with Part 60-30 of
this chapter.

(3) During the "show cause" period
of 30 days, every effort will be made
by the compliance agency through
conciliation, mediation, and persua-
sion to resolve the deficiencies which
led to the determination of nonrespon-
sibility. If satisfactory adjustments de-
signed to bring the contractor into
compliance are not concluded, the
compliance agency shall promptly
send to the Director a written request
for enforcement proceedings pursuant
to § 60-1.26 of this chapter.

(d) During the "show cause" period
and formal proceedings, each contract-
ing agency must continue to determine
the contractor's responsibility in con-
sidering whether or not to award a
new or additional contract.

[38 FR 2970. Jan. 31, 1973, as amended at 42
FR 3462, Jan. 18, 1977; 42 FR 5978, Feb. 1,
1977)

Subpart B1-Required Contents of
Affirmative Action Programs

§ 60-2.10 Purpose of affirmative action
program.

An affirmative action program is a
set of specific and result-oriented pro-
cedures to which a contractor commits
himself to apply every good faith
effort. The objective of those proce-
dures plus such efforts is equal em-
ployment opportunity. Procedures
without effort to make them work are
meaningless; and effort, undirected by
specific and meaningful procedures, is
inadequate. An acceptable affirmative
action program must include an analy-
sis of areas within which the contrac-

tor is deficient in the utilization of mi-
nority groups and women, and further,
goals and timetables to which the con-
tractor's good faith efforts must be di-
rected to correct the deficiencies and,
thus to achieve prompt and full utili-
za~tion of minorities and women, at all
levels and in all segments of his work
force where deficiencies exist.

[36 FR 23152, Dec. 4, 1971, as amended at 39
FR 5630, Feb. 14, 1974)

§ 60-2.11 Required utilization analysis.
Based upon the Government's expe-

rience with compliance reviews under
the Executive order programs and the
contractor reporting system, minority
groups are most likely to be underuti-
lized in departments and jobs within
departments that fall within the fol-
lowing Employer's Information Report
(EEO-1) designations: officials and
managers, professionals, technicians,
sales workers, office and clerical and
craftsmen (skilled). As categorized by
the EEO-1 designations, women are
likely to be underutilized in depart-
ments and jobs within departments as
follows: Officials and managers, pro-
fessionals, technicians, sales workers
(except over-the-counter sales in cer-
tain retail establishments), craftsmen
(skilled and semi-skilled). Therefore,
the contractor shall direct special at-
tention to such jobs in his analysis and
goal setting for minorities and women.
Affirmative action programs must con-
tain the following information:

(a) Workforce analysis which is de-
fined as a listing of each job title as
appears in applicable collective bar-
gaining agreements or payroll records
(not job group) ranked from the
lowest paid to the highest paid within
each department or other similar orga-
nzational unit including departmental
or unit supervision. If there are sepa-
rate work units or lines of progression
within a department a separate list
must be provided for each such work
unit, or line, including unit supervi-
sors. For lines of progression there
must be indicated the order of jobs in
the line through which an employee
could move to the top of the line.
Where there are no formal progres-
sion lines or usual promotional se-
quences, job titles should be listed by
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department, job families, or disci-
plines, in order of wage rates or salary
ranges. For each job title, the total
number of incumbents, the total
number of male and female incum-
bents, " and the total number of male
and female incumbents in each of the
following groups must be given:
Blacks, Spanish-surnamed Americans,
American Indians, and Orientals. The
wage rate or salary range for each job
title must be given. All job titles, in-
cluding all managerial job titles, must
be listed.

(b) An analysis of all major job
groups at the facility, with explana-
tion if minorities or women are cur-
rently being underutilized in any one
or more job groups ("job groups"
herein~ meaning one or a group of jobs
having similar content, wage rates and
opportunities). "Underutilization" is
defined as having fewer minorities or
women in a particular job group than
would reasonably be expected by their
availability. In making the utilization
analysis, the contractor shall conduct
such analysis separately for minorities
and women.

(1) In determining whether ininor-
ities are being underutilized in any job
group, the contractor will consider at
least all of the following factors:

(i) The minority population of the
labor area surrounding the facility;

(ii) The size of the minority unem-
ployment force in the labor area sur-
rounding the facility;

(iii) The percentage of the minority
work force as compared with the total
work force in the immediate labor
area;

(iv) The general availability of mi-
norities having requisite skills in the
immediate labor area;

(v) The availability of minorities
having requisite skills in an area in
which the contractor can reasonably
recruit;

(vi) The availability of promotable
and transferable minorities within the
contractor's organization;

(vii) The existence of training insti-
tutions capable of training persons in
the requisite skills; and

(viii) The degree of training which
the contractor is reasonably able to

undertake as a means of making all
job classes available to minorities.

(2) In determining whether women
are being underutilized in any job
group, the contractor will consider at
least all of the following factors:

(i) The size of the female unemploy-
ment force in the labor area surround-
ing the facility;

(ii) The percentage of the female
workforce as compared with the total
workforce in the immediate labor area;

(iii) The general availability of
women having requisite skills in the
immediate labor area;

(iv) The availability of women
having requisite :kills in an area in
which the contractor can reasonably
recruit;

(v) The availability of women seek-
ing employment in the labor or re-
cruitment area of the contractor;

(vi) The availability of promotable
and transferable female employees
within the contractor's organization;

(vii) The existence of training insti-
tutions capable of training persons in
the requisite skills; and

(viii) The degree of training which
the contractor is reasonably able to
undertake as a means of making all
job classes available to women.

(36 FR 22152, Dec. 4, 1971, as amended at 39
FR 5630. Feb. 14, 1974; 39 FR 25654, July 12,
19741

§ 60-2.12 Establishment of goals and time-
tables.

(a) The goals and timetables devel-
oped by the contractor should be at-
tainable in terms of the contractor's
analysis of his deficiencies and his
entire affirmative action program.
Thus, in establishing the size of his
goals and the length of his timetables,
the contractor should consider the re-
sults which could reasonably be ex-
pected from his putting forth every
good faith effort to make his overall
affirmative action program work. In
determining levels of goals, the con-
tractor should consider at least the
factors listed in § 60-2.11.

(b) Involve personnel relations staff,
department and division heads, and
local and unit managers in the goal
setting process.
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(c) Goals should be significant, mea-
surable and attainable.

(d) Goals should be specific for
planned results, with timetables for
completion.

(e) Goals may not be rigid and in-
flexible quotas which must be met, but
must be targets reasonably attainable
by means of applying every good faith
effort to make all aspects of the entire
affirmative action program work.

(f) In establishing timetables to
meet goals and commitments, the con-
tractor will consider the anticipated
expansion, contraction and turnover
of and in the work force.

(g) Goals, timetables and affirmative
action commitments must be designed
to correct any identifiable deficiencies.

(h) Where deficiencies exist and
where numbers or percentages are rel-
evant in developing corrective action,
the contractor shall establish and set
forth specific goals and timetables sep-
arately for minorities and women.

Ci) Such goals and timetables, with
supporting data and the analysis
thereof shall be a part of the contrac-
tor's written affirmative action pro-
gram and shall be maintained at each
establishment of the contractor.

(j) A contractor or subcontractor ex-
tending a publicly announced prefer-
ence for Indians as authorized in 41
CFR 60-1.5(a)(6) may reflect in its
goals and timetables the permissive
employment preference for Indians
living on or near an Indian reserva-
tion.

(k) Where the contractor has not es-
tablished a goal, his written affirma-
tive action program must specifically
analyze each of the factors listed in
§ 60-2.11 and must detail his reason
for a lack of a goal.

(1) In the event it comes to the at-
tention of the compliance agency or
the Office of Federal Contract Com-
pliance that there is a substantial dis-
parity in the utilization of a particular
minority group or men or women of a
particular minority group, the compli-
ance agency or OFCC may require sep-
arate goals and timetables for such mi-
nority group and may further require,
where appropriate, such goals and ti-
metables by sex for such group for
such job classifications and organiza-

tional units specified by the compli-
ance agency or OFCC.

(in) Support data for the required
analysis and program shall be com-
piled and maintained as part of the
contractor's affirmative action pro-
g. am. This data will include but not be
limited to progression line charts, se-
niority rosters, applicant flow data,
and applicant rejection ratios indicat-
ing minority and sex status.

(n) Copies of affirmative action pro-
grams and/or copies of support data
shall be made available to the compli-
ance agency or the Office of Federal
Contract Compliance, at the request
of either, for such purposes as may be
appropriate to the fulfillment of their
responsibilities under Executive Order
11246, as amended.

[36 FR 23152, Dec. 4, 1971, as amended at 42
FR 3462, Jan. 18, 1977; 42 FR 5978, Feb. 1,
19771

§ 60-2.13 Additional required ingredients
of affirmative action programs.

Effective affirmative action pro-
grams shall contain, but not necessar-
ily be limited to, the following ingredi-
ents:

(a) Development or reaffirmation of
the contractor's equal employment op-
portunity policy in all personnel ac-
tions.

(b) Formal internal and external dis-
semination of the contractor's policy.

(c) Establishment of responsibilities
for implementation of the contractor's
affirmative action program.

(d) Identification of problem areas
(deficiencies) by organizational units
and job group.

(e) Establishment of goals and objec-
tives by organizational units and job
groups, including timetables for com-
pletion.

(f) Development and execution of
action oriented programs designed to
eliminate problems and further de-
signed to attain established goals and
objectives.

(g) Design and implementation of in-
ternal audit and reporting systems to
measure effectiveness of the total pro-
gram.

(h) Compliance or personnel policies
and practices with the Sex Discrimina-
tion Guidelines (41 CFR Part 60-20).
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(i) Active support of local and na-
tional community action programs and
community service programs, designed
to improve the employment opportu-
nities of minorities and women.

(j) Consideration of minorities and
women not currently in the workforce
having requisite skills who can be re-
cruited through affirmative action
measures.

[36 FR 23152, Dec. 4, 1971, as amended at 39
FR 25654, July 12, 19741

§ 60-2.14 Compliance status.
No contractor's compliance status

shall be judged alone by whether or
not he reaches his goals and meets his
timetables. Rather, each contractor's
compliance posture shall be reviewed
and determined by reviewing the con-
tents of his program, the extent of his
adherence to this program, and his
good faith efforts to make his program
work toward the realization of the
program's goals within the timetables
set for completion. There follows an
outline of examples of procedures that
contractors and Federal agencies
should use as a guideline for establish-
ing, implementing, and judging an ac-
ceptable affirmative action program.

Subpart C-Methods of Implementing
the Requirements of Subpart B

§ 60-2.20 Developmient or reaffirmation of
the equal employment opportunity
policy.

(a) The contractor's policy state-
ment should indicate the chief execu-
tive officers' attitude on the subject
matter, assign overall responsibility
and provide for a reporting and moni-
toring procedure. Specific items to be
menticned should include, but not lim-
ited to:

(1) Recruit, hire, train, and promote
persons in all job titles, without regard
to race, color, religion, sex, or national
origin, except where sex is a bona fide
occupational qualification. (The term
"bona fide occupational qualification"
has been construed very narrowly
under the Civil Rights Act of 1964.
Under Executive Order 11246 as
amnended and this part, this term will
be construed in the same manner.)

(2) Base decisions on employment so
as to further the principle of equal
employment opportunity.

(3) Insure that promotion decisions
are in accord with principles of equal
employment opportunity by imposing
only valid requirements for promo-
tional opportunities.

(4) Insure that all personnel actions
such as compensation, benefits, trans-
fers, layoffs, return from layoff, com-
pany sponsored training, education,
tuition assistance, social and recrea-
tion programs, will be administered
without regard to race, color, religion,
sex, or national origin.

[36 FR 23152, Dec. 4, 1971, as amended at 39
FR 25654, July 12, 1974)

§ 60-2.21 Dissemination of the policy.
(a) The contractor should dissemi-

nate his policy internally as follows:
(1) Include it in contractor's policy

manual.
(2) Publicize it in company newspa-

per, magazine, annual report and
other media.

(3) Conduct special meetings with
executive, management, and supervi-
sory personnel to explain intent of
policy and individual responsibility for
effective implementation, making
clear the chief executive officer's atti-
tude.

(4) Schedule special meetings with
all other employees to discuss policy
and explain individual employee re-
sponsibilities.

(5) Discuss the policy thoroughly in
both employee orientation and man-
agement training programs.

(6) Meet with union officials to
inform them of policy, and request
their cooperation.

(7) Include nondiscrimination
clauses in all union agreements, and
review all contractual provisions to
ensure they are nondiscriminatory.

(8) Publish articles covering EEO
programs, progress reports, promo-
tions, etc., of minority and female em-
ployees, in company publications.

(9) Post the policy on company bul-
letin boards.

(10) When employees are featured in
product or consumer advertising, em-
ployee handbooks or similar publica-

310



A-17

Chapter 60--Office of Federal Contract Compliance Programs

tions both minority arnd nominority,
men and women should be pictured.

(11) Communicate to employees the
existence of the contractors affirma-
tive action program and make availa-
ble such elements of his program as
will enable such employees to know of
and avail themselves of its benefits.

(b) The contractor should dissemi-
nate his policy externally as follows:

(1) Inform all recruiting sources ver-
bally and in writing of company
policy, stipulating that these sources
actively recruit and refer minorities
and women for all positions listed.

(2) Incorporate the Equal Opportu-
nity clause in all purchase orders,
leases, contracts, etc., covered by Ex-
ecutive Order 11246, as amended, and
its implementing regulations.

(3) Notify minority and women's or-
ganizations, community r gencies, com-
munity leaders, secondary schools and
colleges, of company policy, preferably
in writing.

(4) Communicate to prospective cm-
ployees the existence of the contrac-
tor's affirmative action program and
make available such elements of his
program as will enable such prospec-
tive employees to know of and avail
themselves of its benefits.

(5) When employees are pictured in
consumer or help wanted advertising,
ooth minorities aid nonminority men
and women should be shown.

(6) Send written notification of com-
pany policy to all subcontractors, ven-
dors and suppliers requesting appro-
priate action on their part.

§ 60-2.22 Responsibility for implementa-
tion.

(a) An executive of the contractor
should be appointed as director or
manager of company Equal Opportu-
nity Programs. Depending upon the
size and geographical alignment of the
company, this may be his or her sole
responsibility. He or she should be
given the necessary top management
support and staffing to execute the as-
signment. His or her identity should
appear on all internal and external
communications on the company's
Equal Opportunity Programs. His or
her responsibilities should include, but
not necessarily be limited to:

u) , 11 ) -7x '!

(1) Developing policy statements, af-
firmative action programs, internal
and external communication tech-
niques.

(2) Assisting in the identification of
problem areas.

(3) Assisting line management in ar-
riving at solutions to problems.

4A) Designing and implementing
audit and reporting systems that will:

(i) Measure effectiveness of the con-
tractor's programs.

(ii) Indicate need for remedial
action.

(iii) Determine the degree to which
the contractor's goals and objectives
have been attained.

(5) Serve as liaison between the con-
tractor and enforcement agencies.

(6) Serve as liaison between the con-
tractor and minority organizations,
women's organizations and community
action groups concerned with employ-
ment opportunities of minorities and
women.

(7) Keep management informed of
latest developments in the entire
equal opportunity area.

(b) Line responsibilities should in-
clude, but not be limited to, the fol-
lowing:

(1) Assistance in the identification of
problem areas and establishment of
local and unit goals and objectives.

(2) Active involvement with local mi-
nority organizations, women's organi-
zations, community action groups and
community service programs.

(3) Periodic audit of training pro-
grams, hiring and promotion patterns
to remove impediments to the attain-
ment of goals and objectives.

(4) Regular discussions with local
managers, supervisors and employees
to be certain the contractor's policies
are being followed.

(5) Review of the qualifications of
all employees to insure that minorities
and women are given full opportuni-
ties for transfers and promotions.

(6) Career counseling for all employ-
ees.

(7) Periodic audit to insure that each
location is in compliance in area such
as:

(i) Posters are properly displayed.
(ii) All facilities, including company

housing, which the contractor main-
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tains for the use and benefit of his err
ployees, are in fact desegregated, bat:
in policy and use. If the contract
provides facilities such as dormitories
locker rooms and rest rooms, the
must be comparable for both sexes.

(iii) Minority and female employee
are afforded a full opportunity an
are encouraged to participate in a:
company sponsored educational, trair
ing, recreational and social activities.

(8) Supervisors should be made t
understand that their work perforrr
ance is being evaluated on the basis c
their equal employment opportunit
efforts and results, as well as other cr
teria.

(9) It shall be a responsibility of sl
pervisors to take actions to preven
harassment of employees place
through affirmative action efforts.

§ 60-2.23 Identification of problem area
by organizational units and job group,

(a) An in-depth analysis of the fo
lowing should be made, paying parti(
ular attention to trainees and thos
categories listed in § 60-2.11(b).

(1) Composition of the work force b
minority group status and sex.

(2) Composition of applicant flow b
minority group status and sex.

(3) The total selection process ir
eluding position descriptions, positio.
titles, worker specifications, applicf
tion forms, interview procedures, te:
administration, test validity, referrE
procedures, final selection process, an
similar factors.

(4) Transfer and promotion pra(
tices.

(5) Facilities, company sponsore
recreation and social events, and sp(
cial programs such as educational a:
distance.

(6) Seniority practices and seniorit
provisions of union contracts.

(7) Apprenticeship programs.
(8) All company training prograrni

formal and informal.
(9) Work force attitude.
(10) Technical phases of complianc(

such as poster and notification t
labor unions, retention of application:
notification to subcontractors, etc.

(b) If any of the following items ar
found in the analysis, special corre(
tive action should be appropriate.

1- (1) An "underutilization" of minor-
h ities or women in specific job groups.
r (2) Lateral and/or vertical move-
~, ment of minority or female employees
y occurring at a lesser rate (compared to

work force mix) than that of nonmin-
,s ofity or male employees.
d (3) The selection process eliminates
U a significantly higher percentage of
i' minorities or women than nonminori-

ties or men.
0 (4 Application and related preem-
'- ployment forms not in compliance
I with Federal legislation.
y (5 Position descriptions inaccurate

i-in relation to actual functions and
duties.

it (6) Tests and other selection tech-
d niques not validated as required by thed OFCC Order on Employee Testing and

other Selection Procedures.
,s (7) Test forms not validated by loca-

.. tion, work performance and inclusion
of minorities and women in sample.

(8) Referral ratio of minorities or
e women to the hiring supervisor or

manager indicates a significantly
y higher percentage are being rejected
y as compared to nonminority and male

y applicants.
(9) Min;, -ties or women are ex-

c luded from or are not participating in
n company sponsored activities or pro-
L- grams.
;t (10) De facto segregation still exists
Ll at some facilities.
d (11) Seniority provisions contribute

to overt or inadvertent discrimination,
i.e., a disparity by minority group
status or sex exists between length of

d service and types of job held.
(12) Nonsupport of company policy

~-by managers, supervisors or employ-
ees.

y (13) Minorities or women underuti-
lized or significantly underrepresented
in training or career improvement pro-

;, grams.
(14) No formal techniques estab-

lished for evaluating effectiveness of
-,EEO programs.

o (15) Lack of access to suitable hous-
~,ing inhibits recruitment efforts and

employment of qualified minorities.
e (16) Lack of suitable transportation

(public or private) to the work place
inhibits minority employment.
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(17) Labor unions and subcontrac-
tors not notified of their responsibil-
ities.

(18) Purchase orders do not contain
EEO clause.

(19) Posters not on display.

(36 FR, 23152, Dec. 4, 1971, as amended at 39
FR 25654, July 12, 1974]

§ 60-2.24 Development and execution of
programs.

(a) The contractor should conduct
detailed analyses of position descrip-
tions to insure that they accurately re-
flect position functions, and are con-
sistent for the same position from one
location to another.

(b) The contractor should validate
worker specifications by division, de-
partment, location or other organiza-
tional unit and by job title using job
performance criteria. Special attention
should be given to academic, experi-
ence and skill requirements to insure
that the requirements in themselves
do not constitute inadvertent discrimi-
nation. Specifications should be con-
sistent for the same job title in all lo-
cations and should be free from bias as
regards to race, color, religion, sex or
national origin, except where sex is a
bona fide occupational qualification.
Where requirements screen out a dis-
proportionate number of minorities or
women, such requirements should be
professionally validated to job per-
formance.

(c) Approved position descriptions
and worker specifications, when used
by the contractor, should be made
available to all members of manage-
ment involved in the recruiting,
screening, selection, and promotion
process. Copies should also be distrib-
uted to all recruiting sources.

(d) The contractor should evaluate
the total selection process to insure
freedom from bias and, thus, aid the
attainment of goals and objectives.

(1) All personnel involved in the re-
cruiting, screening, selection, promo-
tion, disciplinary, and related process-
es should be carefully selected and
trained to insure elimination of bias in
all personnel actions.

(2) The contractor shall observe the
requirements of the OFCC Order per-

taining to the validation of employee
tests and other selection procedures.

(3) Selection techniques other than
tests may also be improperly used so
as to have the effect of discriminating
against minority groups and women.
Such techniques include but are not
restricted to, unscored interviews, uns-
cored or casual application forms,
arrest records, credit checks, consider-
ations of marital status or dependency
or minor children. Where there exist
data suggesting that such unfair dis-
crimination or exclusion of minorities
or women exists, the contractor should
analyze his unscored procedures and
eliminate them if they are not objec-
tively valid.

(e) Suggested techniques to improve
recruitment and increase the flow of
minority or female applicants follow:

(1) Certain organizations such as the
Urban League, Job Corps, Equal Op-
portunity Programs, Inc., Concentrat-
ed Employment Programs, Neighbor-
hood Youth Corps, Secondary
Schools, Colleges, and City Colleges
with high minority enrollment, the
State Employment Service, specialized
employment agencies, Aspira, LUJLAC,
SER, the G.I. Forum, the Common-
wealth of r uerto Rico are normally
prepared to refer minority applicants.
Organizations prepared to refer
women with specific skills are: Nation-
al Organization for Women, Welfare
Rights Organizations, Women's Equity
Action League, Talent Bank from
Business and Professional Women (in-
cluding 26 women's organizations),
Professional Women's Caucus, Inter-
collegiate Association of University
Women, Negro Women's sororities and
service groups such as Delta Sigma
Theta, Alpha Kappa Alpha, and Zeta
Phi Beta; National Council of Negro
Women, American Association of Uni-
versity Women, YWCA, and sectarian
groups such as Jewish Women's
Groups, Catholic Women's Groups
and Protestant Women's Groups, and
women's colleges. In addition, commu-
nity leaders as individuals shall be
added to recruiting sources.

(2) Formal briefing sessions should
be held, preferably on company prem-
ises, with representatives from these
recruiting sources. Plant tours, presen-

313

§ 60-2.24



A-20

Title 41-Public Contracts, Property Management§60-2.24

tations by minority and female em-
ployees, clear and concise explanations
of current and future job openings, po-
sition descriptions, worker specifica-
tions, explanations of the company's
selection process, and recruiting litera-
ture should be an integral part of the
briefings. Formal arrangements
should be made for referral of appli-
cants, followup with sources, and feed-
back on disposition of applicants.

(3) Minority and female employees,
using procedures similar to subpara-
graph (2) of this paragraph, should be
actively encouraged to refer appli-
cants.

(4) A special effort should be made
to include minorities and women on
the Personnel Relations staff.

(5) Minority and female employees
should be made available for participa-
tion in Career Days, Youth Motivation
Programs, and related activities in
their communities.

(6) Active participation in "Job
Fairs" is desirable. Company represen-
tatives so participating should be
given authority to make on-the-spot
commitments.

(7) Active recruiting programs
should be carried out at secondary
schools, junior colleges, and colleges
with predominant minority or female
enrollments.

(8) Recruiting efforts at all schools
should incorporate special efforts to
reach minorities and women.

(9) Special employment programs
should be undertaken whenever possi-
ble. Some possible programs are:

(i) Technical and nontechnical co-op
programs with predominately Negro
and women's colleges.

(ii) "After school" and/or work-
study jobs for minority youths, male
and females.

(iii) Summer jobs for underprivi-
leged youth, male and female.

(iv) Summer work-study programs
for male and female faculty members
of the predominantly minority schools
and colleges.

(v) Motivation, training and employ-
ment programs for the hard-core un-
employed, male and female.

(10) When recruiting brochures pic-
torially present work situations, the
minority and female members of the

work force should be included, espe-
cially when such brochures are used in
school and career programs.

(11) Help wanted advertising should
be expanded to include the minority
news media and women's interest
media on a regular basis.

(f) The contractor should insure
that minority and female employees
are given equal opportunity for pro-
motion. Suggestions for achieving this
result include:

(1) Post or otherwise announce pro-
motional opportunities.

(2) Make an inventory of current mi-
nority and female employees to deter-
mine academic, skill and experience
level of individual employees.

(3) Initiate necessary remedial, job
training arnd workstudy programs.

(4) Develop and implement formal
employee evaluation programs.

(5) Make certain "worker specifica-
tions" have been validated on job per-
formance related criteria. (Neither mi-
nority nor female employees should be
required to possess higher qualifica-
tions than those of the lowest quali-
fied incumbent.)

(6) When apparently qualified mi-
nority or feruiale employees are passed
over for upgrading, require supervi-
sory personnel to submit written justi-
fication.

(7) Establish formal career counsel-
ing programs to include attitude devel-
opment, education aid, job rotation.
buddy system and similar programs.

(8) Review seniority practices and se-
niority clauses in union contracts to
insure such practices or clauses are
nondiscriminatory and do not have a
discriminatory effect.

(g) Make certain facilities and com-
pany-sponsored social and recreation
activities are desegregated. Actively
encourage all employees to partici-
pate.

(h) Encourage child care, housing
and transportation programs appropri-
ately designed to improve the employ-
ment opportunities for minorities and
women.
[36 FR 23152, Dec. 4, 1971, as amended at 39
FR 25654, July 12, 1974)
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§ 60-2.25 Internal audit and reporting sys-
tems.

(a) The contractor should monitor
records of referrals, placements, trans-
fers, promotions and terminations at
all levels to insure nondiscriminatory
policy is carried out.

(b) The contractor should require
formal reports from unit managers on
a schedule basis as to degree to which
corporate or unit goals are attained
and timetables met.

(c) The contractor should review
report results with all levels of man-
agement.

(d) The contractor should advise top
management of program effectiveness
and submit recommendations to im-
prove unsatisfactory performance.

§ 60-2.26 Support of action programs.

(a) The contractor should appoint
key members of management to ser-ve
on Merit Employment Councils, Com-
munity Relations Boards and similar
organizations.

(b) The contractor should encourage
minority and female employees to par-
ticipate actively in National Alliance
of Businessmen programs for youth
motivation.

(c) The contractor should support
Vocational Guidance Institutes, Vesti-
bule Training Programs and similar
activities.

(d) The contractor should assist sec-
ondary schools and colleges in pro-
grams designed to enable minority and
female graduates of these institutions
to compete in the open employment
market on a more equitable basis.

(e) The contractor should publicize
achievements of minority and female
employees in local and minority news
media.

(f) The contractor should support
programs developed by such organiza-
tions as National Alliance of Business-
men, the Urban Coalition and other'
organizations concerned with employ-
ment opportunities for minorities or
women.

Subpart D-Miscellaneous

§ 60-2.30 Use of goals.
The purpose of a contractor's estab-

lishment and use of goals is to insure
that he meet his affirmative action ob-
ligation. It is not intended and should
nc t be used to discriminate against
any applicant or employee because of
race, color, religion, sex, or national
origin.

§ 60-2.31 Preemption.
To the extent that any State or local

laws, regulations or ordinances, includ-
ing those which grant special benefits
to persons on account of sex, are in
conflict with Executive Order 11246,
as amended, or with the requirements
of this part, we will regard them as
preempted under the Executive order.

§ 60-2.32 Supersedure.
Al] orders, instructions, regulations,

and memoranda of the Secretary of
Labor, other officials of the Depart-
ment of Labor and contracting agen-
cies are hereby superseded to the
extent that they are inconsistent here-
with, including a previous "Order No.
4" from thi~ Office dated January 30,
1970. Nothing in this part is intended
to amend 41 CPR Part 60-3 published
in the FEDERAL REGISTER on October 2,
1971 or Employee Testing and Other
Selection Procedures or 41 CPR 60-20
on Sex Discrimination Guidelines.
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U.S. DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADMINISTRATION

Office of Federal Contract Compliance
WASHINGTON, D.C. 20210

In Reply Refer To: 4228-3

MEMORANDUM

TO: ALL CONTRACT COMPLIANCE OFFICERS

FROM: PHILIP J. DAVIS
Director

SUBJECT: Technical Guidance Memo No. 1 on Revised
Order No. 4

The purpose of this memo is to give specific guidance on

the proper interpretation on certain selected issues that have

been or continue to be raised regarding Revised Order 4.
Agencies are expected to implement these interpretations when
reviewing affirmative action programs. Further guidance
memos will be issued and serially numbered for your retention.

Each affirmative action program must contain an analysis

that satisfies each of the following requirements:

(1I) Workforce analysis which is defined as a listing of

each job classification as appears in applicable collective
bargaining agreements or payroll records (not job group)
ranked from the lowest paid to the highest paid within

each department or other similar organizational unit

including departmental or unit supervision. If there are
separate work units or lines of progression within a depart-

ment a separate list must be provided for each such work

unit, or line, including unit supervisors. For lines of

progression there must be indicated the order of jobs in the

line through which an employee could move to the top of

the line. For each job classification, the total number of

male and female incumbents, and the total number of
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male and female incumbents in each of the following
groups must be given: Blacks, Spanish-surnamed Ameri-

cans, American Indians, and Orientals. The wage rate or

salary range for each job classification should be given. All
job classifications, including all managerial job classifica-
tions, must be listed.

(2) Identification of Job Groups. After the workforce

analysis is presented, job classifications may be grouped
for the purpose of further analysis. Job groups should be

composed of one or more jobs having similar content,
wage rates and opportunities. Jobs with clearly different
utilization patterns should not be grouped together (e.g.,
grouping predominantly male clerical jobs with pre-

dominantly female clerical jobs should be avoided). Job

groups should relate to the data on availability. When
data on detailed skills is available more detailed job
groups can be used. If promotion through progression
lines is rigid, and hiring above entry level is the rare

exception, the subsequent availability analysis should be
conducted on either entry level positions, or based upon

skill requirements for those positions which the majority of
employees could be expected to reach within five years or
less after employment, and these jobs should be identified
as job groups.

(3) Availability Analysis. Minority and female avail-

ability must be separately analyzed for each job group.
The affirmative action program should include the specific
percentages of minority persons (stated separately for
Blacks, Spanish Surnamed Americans, American Indians
and Orientals) and minority and non-minority women

determined to be available in the applicable labor area for
each job group.

A separate analysis must be. prepared for each job
group.
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An exception may be made for production workers if

it is concluded that utilization requirements will be similar
for all units in production activities. A separate analysis
will be required for maintenance employees, and likely
individual analyses will be needed for individual crafts.

Analysis should be based upon local state employ-

ment security agencies' Manpower Information for

Affirmative Action Programs data which is now available
in most localities. The specific figures shown in Tables I,
II, and III in those releases can be used in the analysis of

population, workforce, unemployment, skill availability.
Current occupations of employed persons indicated in

Table III should at no time be considered the only basis for

utilization, but must be expanded by evaluation of

opportunities through training and recruitment.

(4) Underutilization Analysis. Whenever the per-

centage in a job or group of jobs of total minorities, or of

any minority group exceeding 2% or more of the labor

area, or of women is lower than the percentage of such

persons available in that job category within the applicable

labor area, the affirmative action program must specifically

state that underutilization exists in that category.

Some agencies have interpreted required goals too nar-

rowly to mean only an annual goal. Where underutilization

exists and wherever numbers or percentages are relevant in

developing corrective action, each program must contain goals

and timetables which satisfy each of the following require-

ments:

(1) A goal must be established for each job group in

which underutilization exists and must be designed to

completely correct the underutilization. The goal must be

stated as a percentage of the total employees in the job

group and must be equal to the percentage of minorities or

women available for work in the job group in the appli-

cable labor market.
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A single goal for minorities is acceptable, unless,
through the company's evaluation it is determined that one
minority is underutilized in a substantially disparate
manner, in which case separate goals and timetables for
such minority groups may be required individually, and it
may further be required, where appropriate, that separate
goals be established within the minority groups by sex.
(See Order 4, 60-2.12(k).)

(2) For each job category in which underutilization
exists, a specific timetable must be established for reaching
the ultimate goal in the minimum feasible time period.

(3) For each job category in which underutilization
exists, the contractor must establish annual rates of hiring
and/or promoting minorities and women until the ultimate
goal is reached. These rates should be the maximum rates
that can be achieved through putting forth every good
faith effort, including the use of available recruitment and
training facilities, and must not be lower than the per-
centage rate set in the ultimate goal. Numerical goals
based on projected openings are required but cannot be
used in place of percentage goals.

(4) Each program must contain specific and detailed
action oriented programs, including recruitment and train-
ing programs, which comply with Revised Order 4. These
programs must, among other required ingredients, commit
the contractor to undertake every good faith effort to
contact and make use of relevant recruitment and training
resources available in the community and to use its own
resources for recruiting and training minorities and women
to fill positions in job groups where underutilization exists.
Data regarding promotable employees, community train-
ing facilities and company training facilities must be
prepared by the company itself, and related to the locality.
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U.S. DEPARTMENT OF LABOR ta
Om'cz o1 Anu uarvz LAw JuDo3ss/V

Suite 700-1 111 20th Sweet, N.W.
Washington, D.C. 20036

In the Matter of

FIRESTONE SYNTHETIC RUBBER AND
LATEX COMPANY'S FACILITY IN Case No. 78-OFCC-13
ORANGE, TEXAS

LOUIS GEORGE FERRAND, JR., ESQUIRE
KATHERINE BALDWIN, ESQUIRE
Counsel for Civil Rights
Office of the Solicitor
United States Department of Labor
Washington, D.C. 20210

For the Government

DAVID A. COPUS, ESQUIRE
Pepper, Hamilton and Scheetz
1776 F Street, N.W.
Washington, D.C. 20006

For Firestone

Before: BURTON S. STERNBURG

Administrative Law Judge

ADVISORY DECISION

Statement of the Case

This is a proceeding instituted under the provisions
of Executive Order 11246, as amended, 3 CFR 339 and the
applicable regulations issued thereunder, 41 CFR Chapter
60 et se q.

On August 29, 1978, Weldon J. Rougeau, Director of
the Office of Federal Contract Compliance Programs (OFCCP)
issued a Notice of Hearing wherein he directed that a
hearing be held for purposes of taking oral argument and
accepting affidavits with respect to two issues involved in
a compliance review of the Affirmative Action Program for
Firestone Synthetic Latex and Rubber Company's facility in
Orange, Texas. The issues were described in the Notice as
follows:

(1) assuming no dispute as to availability under 41
CFR 60-2.11 (b) (1) (i) - (viii) [or, as appropriate 2.11l(b) .(2)
(i)-(vii)), when must underutilization be declared under
41 CFR 60.211(b)?
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(2) if underutilization is declared, when must goals
be established under 41 CFR 60-2.12?

Bv a letter dated September 15, 1978, in response to
Firestone's third request for a "substantial question of
law or fact" hearing pursuant to 41 CFR 60-2.2(b) of the
regulations, the Director of OPCCP gave Firestone permission
to brief a third issue, i.e. "whether the Constitution prohi-
bits the Federal Government from imposing goals on its
contractors in the absence of a finding of discrimination."

On October 31, 1978, following the dissolution of a
temporary restraining order issued by the U.S. District Court
for the Eastern District of Texas, Beaumont Division, a
hearing was held in the captioned matter in Washington, D.C.
In accordance with the provisions of the notice of hearing,
the parties were afforded thirty minute arguments and the
opportunity to submit briefs and affidavits in support of
their respective positions.

Subsequently on November 3, 1978, after the close of
the hearing, the Director of OFCCP, in an apparent attempt
to settle a dispute which arose at the hearing concerning the
type of decision to be rendered, directed a letter of clarifi-
cation to the undersigned with copies to all parties. The
letter reads in pertinent part as follows:

... the purpose of this preliminary
informational and advisory hearing currently
pending before you is to assist me in
determining whether to grant or deny the
substantial issue request. In that regard,
your findings concerning the two issues
enumerated in my August 29, 1978, Notice
of Hearing are to be directed towards deter-
mining whether Firestone has a substantial
justifiable argument regarding its
contractual obligation to develop a utiliza-
tion analysis and to establish goals in
accordance with the regulatory standards
set out in 41 CFR 60-2.11(b) and 41 CFR
60-2.12. Such review includes whether
Firestone was aware of the requirements
prior to entering into current Government
contracts. You are not, however, to
attempt to resolve the argument by ulti-
mately recommending whether Firestone's or
the Government's interpretations, in the
abstract, are correct because this is not
a 41 CFR 60-2.2(b) substantial issues hearing.
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Following the issuance of the aforementioned letter,
both parties declined the opportunity for further oral
argument and opted instead to submit briefs and affidavits
in support of their respective positions.

FINDINGS OF FACT 1/

Firestone Synthetic Rubber and Latex Company (hereinafter
"Firestone") is a Government contractor subject to the
requirements of Executive Order 11246;~ as amended, and the
implementing regulations issued pursuant thereto at 41 CFR
Chapter 60. (See p. 1 of Memorandum in Support of Motion
for Consideration of Additional Issues, for Allowance of
Discovery, and for Continuance filed by Firestone in this
Court on October 23, 1978).

On November 19, 1976, Firestone entered into Contract
No. DAA EO 776 C3561 with the United States Army in the
amount of $1,760,226. (See paragraph 3 of the October 2,
1978, Affidavit of Katherine A. Baldwin, hereinafter "Baldwin
Affidavit No. 1," filed with the Brief of the Office of the
Solicitor in this Court on October 2, 1978).

Firestone, at all times material to this dispute, has
employed more than 50 persons at its Orange, Texas facility.
(See p. 1 of Attachment to Appendix B of Baldwin Affidavit

No. 1).

Prior to November 1977, in conducting utilization
analyses for the Affirmative Action Program (AAP) at its
Orange, Texas facility, Firestone declared underutilization
in accordance with the Secretary's regulation at 41 CFR
60-2.11(b) and the Director of OFCCP's standard, i. e., when-
ever the availability percentages for women or minorities in
a given job group exceeded Firestone's actual utilization of
such persons. Whenever underutilization for minorities or
women exceeded half of a person for a given job group,
Firestone set goals in accordance with the Secretary's regula-
tion at 41 CFR 60-2.12. (See November 17, 1978 affidavit
of Katherine A. Baldwin, filed with this Court November 20,
1978, hereinafter "Baldwin Affidavit No. 2").

On November 8-10, 1977, the Department of Energy conducted
an on-site compliance review, pursuant to 41 CFR 60-1.20(c),
of Firestone's Orange, Texas facility. During the review,
DOE's compliance officer, Mr. Cordova, informed Firestone

1/ There is no dispute with respect to the facts which
are based upon the admissions of the parties and the affidavits
of Katherine Baldwin and attachments thereto.
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officials that the 1977 and 1978 Affirmative Action Programs
for its Orange facility failed to meet the requirements of
Executive Order 11246, as amended, and the regulations promul-
gated thereunder, because of inadequacies in Firestone's
utilization analysis required by 41 CFR 60-2.11. At that
time, Firestone agreed to revise its utilization analysis and
subsequently, by letters dated November 22, 1977, and
December 15, 1977, submitted a revised utilization analysis.
(See Attachments 1 and 2 to Appendix A of Baldwin Affidavit

No. 1).

On January 30, 1978, Firestone submitted its revised
1978 AAP, including goals and timetables for job groups for
which Firestone had declared underutilization. However,
Firestone did not declare underutilization or set goals when-
ever the availability of women or minorities exceeded
Firestone's actual utilization of such persons in a given
job group but rather, it declared underutilization by using
the standard deviation method of statistical significance
at the 5% level.

On February 2, 1978, Mr. Cordova, having reviewed the
revised 1978 AAP, advised Firestone by letter that the AAP
did not meet the requirements of 41 CFR Part 60-2. The "AAP
Review Findings," which were attached to the February 2,
1978 letter, identified Firestone's job group analysis as one
of two deficient areas. The utilization analysis was found
unacceptable because underutilization was declared by
Firestone only in those situations where the difference be-
tween the "expected number" and the."observed number" of
minorities or women was statistically significant at the 5%
level. (See Appendix B of Baldwin Affidavit No. 1).

In the "AAP Review Findings" attached to the February 2,
1978 letter to Firestone, Mr. Cordova set forth the OFCCP
standard for determining the existence of underutilization.
Firestone was advised to use the underutilization standard
prescribed by OFCCP, i.e., to revise its AAP to "specifically
state that underutilization exists for every job group where
the percentage of [minorities and women] employed in a job
group is less than the percentage of persons available in
that job group." (See p. 4 of Appendix B of Baldwin Affidavit
No. 1).

On February 16, 1978, Firestone and Department of Energy
representatives met to discuss Mr. Cordova's "AAP Review
Findings" of February 2, 1978. Although Firestone agreed to
submit a 1978 AAP with supplemental revisions, it did not
agree to declare underutilization for every job group where
the percentage of minorities and women employed was less than
their availability. (See p. 4 of the Brief of the United
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States Department of Labor, filed October 2, 1978.)

On February 27, 1978, Firestone requested a substantial
issues determination and a hearing from the Director of
OFCCP, Weldon J. Rougeau, pursuant to 41 CFR 60-2.2(b).
Firestone, in its letter to the Director, explained that it
had not declared underutilization in the several job groups
at its Orange, Texas facility where the disparity between
availability and current utilization was not significant at
the 5% level. (See Appendix A of Baldwin Affidavit No. 1.)

On May 15, 1978, the Director of OFCCP denied Firestone's
request for a substantial issues determination, citing
Firestone's failure to follow OFCCP's interpretation of 41
CFR 60-2.11(b) in conducting a utilization analysis. The
Director granted Firestone thirty (30) days in which to
complete a utilization analysis which complied with the
regulations. He also expressed his willingness to consider
further evidence, if after conducting the proper utilization
analysis, Firestone continued to dispute DOE's requirements
with respect to utilization analyses. (See Appendix C of
Baldwin Affidavit No. 1.)

In his May 15, 1978,. letter denying Firestone's sub-
stantial issues request, the Director explained to Firestone
that "underutilization" as used in 41 CFR 60-2.11(b),
"merely means that there is a numerical disparity between
availability and utilization. If such a disparity exists,
the contractor is required under 41 CFR 60-2.12 to construct
goals and timetables, regardless of whether or not it has
ever discriminated in employment." (See Appendix C of
Baldwin Affidavit No. 1.) Two examples attesting to OFCCP's
position on underutilization were cited, the relevant por-
tions excerpted and copies enclosed for Firestone's informa-
tion. The first cited example, "Technical Guidance Memo No.
1 on Revised Order No. 4," was issued to "All Contract
Compliance Officers" by the Director of OFCCP on February 22,
1974. The second example cited was a November 13, 1974,
letter explaining underutilization from Under Secretary of
Labor Schubert to Frank Carlucci, Under Secretary of the
Department of Health, Education and Welfare. (See Attach-
ments 1 and 2 of Appendix C of Baldwin Affidavit No. 1.)

On June 29, 1978, DOE representatives met with Firestone
to discuss the remaining unresolved issues regarding the
revised 1978 AAP for the Orange, Texas, facility. At the
meeting, Firestone was informed that on the issue of under-
utilization, OFCCP would not vary from the underutilization
standard expressed by the Director of the OFCCP in "Technical
Guidance Memo No. 1 on Revised Order No. 4," the letter of
November 13, 1974 from Mr. Schubert to HEW, and Mr. Rougeau's
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May 15, 1978 letter. (See Appendix D of Baldwin Affidavit
No. 1.)

On July 3, 1978, Firestone again requested a determina-
tion from Mr. Rougeau that..a substantial question of law
existed with respect to the proper standard of underutiliza-
tion. (See Appendix D of Baldwin Affidavit No. 1.)

On August 15, 1978, DOE issued a notice to Firestone
prusuant to 41 CFR 60-1.28, giving it'30 days to show cause
why enforcement proceedings under the Executive Order should
not be instituted. Among the deficiencies listed was the
continued failure of Firestone to identify underutilization
in its 1978 revised AAP for every job group where the percen-
tage of minorities or women employed in the job group was
less than the percentage available for that group. Examples
of job groups in which Firestone improperly failed to identify
underutilization were cited, and in recommending corrective
action, the findings provided sample calculations how under-
utilization should be determined in accordance with the
OFCCP standard. The revised 1978 AAP minority and female
goals for the Orange, Texas facility were also found unaccept-
able. As corrective action, Firestone was told to establish
annual numerical and percentage goals for each underutilized
job group. (See pp. 2-3, 5 of enclosure to Appendix E to
Baldwin Affidavit No. 1.)

DISCUSSION AND CONCLUSIONS

Firestone takes the position that substantial factual
and legal questions exist with respect to the manner and
method utilized by the Director of the OFCCP in determining
underutilization. In support of this position Firestone
points out that "availability data" is not predicated on any
particular scientific approach but rather on a negotiated
agreement between representatives of the contractors in-
volved and OFCCP. In view of the unreliability of such
"availability data" Firestone argues that it is not reason-
able to declare "underutilization" when there is a disparity
between "availability data" with respect to minorities or
women and the presence of such persons actually on the
contractors payroll. Accordinging to Firestone a more
reasonable approach would be to declare "underutilization"
only when the difference between availability of minorities
or women and their current employment rate is statistically
significant at the "5% level of significance." In support
of its position in this regard, Firestone cites the decision
of the Supreme Court in Hazelwood School District v. United
States, 97 S.Ct. 2736(1977). Firestone further argues, that
irresective of what test is used to determine underutilization,
in the absence of a finding of discrimination, the imposition
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of goals and timetables to rectify any disparity between
availability and employment is unconstitutional. In this
latter respect, Firestone relies in the main on the courts
decisions in Weber v. Kaiser Aluminum and Chemical Corporation
563 F.2d 216 (5th Cir. 1977), cert. pending, U.S.L.W. 3168
(1978); Regents of the University of California v. Bakke,
98 S.Ct. 2733. -

The Government on the other hand takes the position
that there are no substantial questions of fact or law in
that (1) Firestone was or should have been aware of the consis-
tent position of OFCCP with respect to when underutilization
is to be declared; (2) the declaration of underutilization
when there is a difference of one-half of one person between
availability and employment is not unreasonable since it
comports with the intentions of the Executive Order; (3) the
Executive Order is not controlled by Title VII and therefore
it need not comport with the "5% level of significance"
utilized therein for purposes of establishing discrimination;
and (4) the establishment of flexible goals and timetables,
absent a finding of discrimination, is not unconstitutional.

As more fully set forth in the Director's November 3,
1978, letter of clarification, my function in the instant
proceeding is to render an advisory opinion with respect to
whether or not Firestone has a substantial justifiable argument
regarding its contractual obligation to develop a utilization
analysis and to establish goals and timetables in accordance
with the regulatory standards set out in 41 CFR 60-2.11(b) and
41 CFR 60-2.12.

The facts, which are not in dispute, indicate that
Firestone was at all times aware of the requirements of the
Order, the regulations and the OFCCP's interpretations and
application of same. In fact for the first few years of the
current contract Firestone did adhere to and follow the
position currently urged by OFCCP. Accordingly, there does
not appear to be any substantial issue of fact warranting a
full factual hearing under the regulations.

With respect to whether or not the method utilized by
OFCCP in determining underutilization is "reasonable,"
Firestone relies in the main on various court cases involving
Title VII of the 1964 Civil Rights Act, as amended.

Firestone admits, and I so find, that the Executive Order
has the force and effect of law. Contractors Association of
Eastern Pennsylvania v. Secretary of Labor, 442 F.2d 159,
cert. denied, 404 U.S. 84. (See also cases cited on page 10
of the Government's pre-hearing brief.) In these circumstances
and considering the legislative history of Title VII, parti-
cularly the 1972 debates thereon, it is clear that there was
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no intent to limit the Executive Order and make it
subordinate to, or controlled by, Title VII. The debates,
etc., indicate that enforcement of the Executive Order
was to be separate and apart from Title VII and that the
Order was to be the vehicle for insuring that Government
contractors would develop affirmative action programs that
would allow for all citizens to share equally in the jobs
generated by Government contracts. - (See 118 Congressional
Record 1385, Remarks of Senator Saxbe.)

Inasmuch as attempts to merge the Executive Order and
Title VII were defeated during the 1972 debates it follows
that the tests applied in determining discrimination under
Title VII are not controlling in determining underutilization
under the Executive Order. Accordingly, the mere fact that
the 5% standard of significance utilized in Title VII cases
for purposes of establishing prima-f acie cases of discrimina-
tion has received court approval does not make such standard
of underutilization a more reasonable one than the discre-
pancy of 1/2 of one person utilized by OFCCP in declaring
underutilization. This is particularly true in view of the
purposes of the respective pieces of legislation. Thus,
Title VII is designed to prevent and remedy discrimination,
while the Executive Order is designed to foster job oppor-
tunities for all people in proportion to their availability
irrespective of a finding of discrimination. This is a
significant distinction. In view of the foregoing and con-
sidering the different objectives of the respective pieces
of legislation, it does not appear that Firestone's argument
relative to the reasonableness of the OFCCP's standard for
declaring underutilization warrants the substantial issues.
hearing urged by Firestone. 2/

Lastly, with regard to the constitutionality or legality
of the goals and timetables approach, as noted supra, Fire-
stone takes the position that such goals and timetables are
indeed quotas and, absent a showing of discrimination, are
unconstitutional.. In support of its position in this latter
respect, Firestone cites Weber v. Kaiser Aluminum and Chemical
Corporation and Regents of the University of California v.
Bakke, supra, wherein the courts have indicated that

2/ In reaching this conclusion, I have not ignored the
alleged unscientific method utilized in arriving at the
availability figures. However, inasmuch as such figure is
a product of negotiation between the parties and not an
arbitrary determination by OFCCP, I fail to see why Firestone
should be allowed a 5% deviation from such figure. Had
Firestone disagreed with the availability figure, then a
substantial issue determination might well have been in
order at that time.
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establishment of racial quotas in the absence of a finding
of discrimination are unconstitutional. The Government
however, would distinguish those cases which arose under
Title VII on the ground that the affirmative action programs
arising under the Executive Order do not establish "quotas"
but rather flexible goals. According to the Government,
"Where good faith efforts have been made, a contractor may
not be sanctioned for its failure to fully utilize minorities
or women."

A reading of the regulations, particularly Section
60-2.12, supports the Government's position that the goals
are flexible. Thus, Section 60-2.12(e) states that

Goals may not be rigid and inflexible
quotas which must be met, but must be
targets reasonably attainable by means of
applying every good faith effort to make
all aspects of the entire affirmative
action program work.

Since the above cited regulation specifically make the
"goal" something less than a "quota" it would appear that
affirmative action plans formulated under the Executive Order
without a prior finding of discrimination are not unconstitu-
tional. Further support for such conclusion is found in the
regulations as whole. Thus the regulations make it clear
that the goals should be significant, measurable, attainable,
specific for planned results with timetables for completion.
The regulations caution that they are not intended to, and
should not, be used to discriminate against any applicant
or employee because of color, religion, sex or natural origin.

In view of the foregoing considerations, it does not
appear that the goals and timetables approach is designed to
reach the level of a quota. An affirmative action plan
which rises to such level would of course be contrary to the
regulations and, upon the basis of the court cases cited by
Firestone, unconstitutional.

On the other hand, it is difficult to imagine how a
contractor could reach the goals set forth in an affirmative
action plan, all things being equal, without according some
preference in hire to minorities and women. According such
preferences to minorities and women narrows and to some
extent destroys the distinction between flexible goals and
quotas.
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Inasmuch as the Bakke and Kaiser Aluminum cases,
supra, as well as the Government's petition for certiorari
in Kaiser Aluminum 3/ indicate that the establishment of
quotas and/or preferences absent a finding of discrimination
may be illegal, it appears that a substantial question of
law does exist with respect to whether the imposition of goals
and timetables under Executive-'Order 11246, absent a finding
of discrimination, conflicts with the Constitution and Title
VII.

BURTON S. STERNBURG .

Administrative Law Judge

Dated: December 8, 1978
Washington, D.C.

3/ In the petition the Government states: "Bakke
teaches that the legality of an affirmative action program
may turn on the presence of governmental findings of
discrimination by the employer and the degree of governmental
participation in developing the affirmative action plan.."

BSS:yw
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THE TOOLS OF THE PRIVATE PRACTITIONER IN
DEALING WITH GOVERNMENT CONTRACT

COMPLIANCE UNDER EXECUTIVE ORDER 11246*

GERARD C. SMETANAt

I. INTRODUCTION

This morning I wish to discuss some of the current and more crucial
problems that face the lawyer in dealing with the Equal Employment Oppor-

tunity requirements imposed upon government contractors by Executive

Order 11246. As more fully discussed by previous speakers, the Executive
Order imposes essentially three kinds of obligations upon government con-

tractors.
1. That he not engage in practices which discriminate on the basis

of race, religion, color, national origin, or sex;

2. that he develop an affirmative action program which will pro-

mote equal employment opportunity, if he employs 50 or more em-

ployees, and has a covered contract of $50,000 or more; and

3. that he comply with the reporting provisions stipulated by the
rules and regulations of the EEOC.

Although not within the scope of my presentation today, every attorney in-

volved in this area should be aware that recent statutes have been enacted

imposing similar types of requirements on government contractors and sub-

contractors with respect to Vietnam-era veterans' and the handicapped.'

*All rights to the textual material herein are reserved and such material may be used or

reproduced only with the written permission of the author.

tMr. Smetana, a member of the Washington and Chicago law firm of Borovsky, Smetana,
Ehrlich & Kronenberg, is a graduate of the College of the city of New York and the University of

Michigan Law School. He earned an M.B.A. at the University of Chicago. Prior positions

include Chief Labor Relations Counsel, Sears, Roebuck and Company; Trial Attorney, National

Labor Relations Board; and the practice of law in New York City. He is presently Special

Counsel for the Chamber of Commerce of the United States. Within the Section of Labor Rela-

tions Law he is Co-Chairman of the Committee on Institutes and Meetings.

'Section 2012 of the Vietnam-era Veterans Readjustment Act; Section 503 of the Veterans

Employment Act of 1972.
'Section 503 of the Vocational Rehabilitation Act of 1973.

33
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Also, some states require companies who contract with the state to meet the
same or similar requirements relating to the employment of disadvantaged
persons. However, this morning I am from necessity limiting the scope of
my remarks to those problems arising under Executive Order 11246, which
regulates the equal employment activities of federal government contractors
or their subcontractors.

The practitioner may approach these problems with somewhat more
confidence or at least sense of perspective if he is aware of the legal authority
and source for the foregoing requirements of Executive Order 11246. Thus,
the authority of the President to issue executive orders is not inherent in the
office, but must find its source either in the Constitution or a specific Act of
Congress. Youngstown Steel and Tube Co. v. Sawyer, 343 U.S. 579, 635-638
(1952). Those courts of appeal that have dealt with the problem have held
that Executive Order 11246 is implicitly authorized by the Federal Procure-
ment Statutes. 3 Contractors Association of Eastern Pennsylvania v. Secretary
of Labor et al., 442 F.2d 159 (3rd Cir.), cert. denied, 404 U.S. 854 (1971);
Farkas v. Texas Instrument Co., 375 F. 2d 629 (5th Cir., 1966), cert. denied,
389 U.S. 977 (1967); Farmer v. Philadelphia Electric Co., 329 F.2d 3, 8-10
(3rd Cir., 1964). Although the Supreme Court has not squarely addressed the
propriety of Executive Order 11246, the most cogent rationale for upholding
the Executive Order was expressed in Contractors Association of Eastern
Pennsylvania by the Third Circuit. There it was held that the Federal Pro-
curement Statutes implicitly authorized the President to take reasonable
measures to insure the government contracts were not premised upon
inflated labor costs resulting from the exclusion from the labor pool of avail-
able minority work force. While asserting that the Executive could not by
fiat impose his notion of desirable social legislation, the court believed the
President empowered to protect the federal government's legitimate interest
in assuring the "largest possible pool of qualified manpower to be available
for the accomplishment of its projects" (supra, at 171). The question is rel-
evant here not only because some may consider it still open for litigation, but
more pertinently, because the Third Circuit's rationale implies some limita-
tions on the agencies implementing and construing Executive Order 11246.
Thus, for instance, as I will discuss later, the government's authority to
obtain back pay from government contractors for employees who were al-
legedly discriminated against, is doubtful if the government's only legitimate
concern is to prospectively assure the availability of a broad-based labor force
by which the contracting would be performed economically and efficiently.
Back pay is a remedy which operates retroactively and not prospectively.

Whatever your views concerning whether Executive Order 11246 is
validly authorized, in a great number of cases you will most likely need to

140 U.S.C. § 486(a); 40 U.S.C. § 471 et seq. and 50 U.S.C. App. § 2062 et seq.
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proceed on the basis that it is valid. Therefore, you will be concerned with
the more pragmatic problems of applying and construing the Executive
Order as written. These problems fall within two categories: those of pre-
ventive law, that is, counseling your client on compliance and the second,
corrective law, which entails representing the client in compliance proceed-
ings initiated by one of the government's compliance agencies. Those will
be the two main topics of my remarks.

HI. PREVENTIVE LAW-COUNSELING TILE
CLIENT ON COMPLIANCE WITH

EXECUTIVE ORDER 11246

A. The Basic Tools and the Threshold Problem of
Who Is a Covered Government Contractor or
Subcontractor

Ideally, of course, the practitioner will have the opportunity of counsel-
ing his client with respect to structuring a compliance program and avoiding
those problems which may lead to the threat of cancellation of the govern-
ment contract or debarment of the contractor from future contracts with the
government. The basic tools of the practitioner in this instance are not only
the Executive Order itself (found at 30 FR, 12319) but the rules and regula-
tions of the Office of Federal Contract Compliance, 41 CFR 60.1 et seq.,
the Proposed Affected Class Guidelines, which, although not officially pro-
mulgated, are in fact being followed by the government agencies (Federal
Register, March 26, 1975), and also as a helpful guide to OFCC's views and
procedures, the Compliance Manual of the OFCC (Daily Labor Reporter No.
134, July 11, 1975).

Also, a word about the governmental agencies involved in the enforce-
ment of the Executive Order. While the Office of Federal Contract Com-
pliance has supervisory authority, you will find yourself dealing with one of
the contracting governmental agencies such as the Department of Defense,
the GSA, or the Department of Agriculture, to name only a few. Each of the
federal agencies directly involved in procurement of goods and services for
the government has been assigned to police compliance with the Executive
Order in specific industries, and the compliance agency for your client's par-
ticular industry will not necessarily be the one for whom the client is per-
forming the government contract.

With these rudimentary matters in mind, I can turn to the threshold
compliance question of who is subject to the Executive Order and what kinds
of transactions are covered thereby. The Executive Order, read together with
the OFCC's implementing regulations, require that all contracts between the
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government and a private concern contain a written EEO clause which sets
forth in general terms the contractor's commitment (1) to non-discrimina-
tion, (2) to develop a written affirmative action program if he employs 50 or
more workers and his contract is for $50,000 or more, and (3) to file various
reports and certificates and to make his records available for inspection by
the government.

But what happens if your client has no written contract with the govern-
ment or the written contract does not contain an EEO clause? The question
arises whether equal opportunity obligations are contractual in nature and
apply only when specifically agreed upon by the contractor or whether the
obligation arises by operation of the Executive Order. The OFCC's imple-
menting regulations provide that the EEO clause is implicitly incorporated
in every government clause by virtue of the Executive Order and the regula-
tions themselves. Two district courts have sustained this view." In both of
those cases, the Justice Department sued public utilities supplying essential
power and service to the government for specific performance of the EEO
clause, even though the clause was not physically incorporated into the writ-
ten agreements. In both cases, the courts held the companies bound on the
grounds that anyone doing business with the government is subject to all
statutes governing government contracts and that the Executive Order had
the force of such statutory law. The precedential underpinnings of those
cases are dubious since the courts relied upon an early Supreme Court case
holding only that the war powers provision of the Constitution gave the
Executive the authority to terminate government contracts upon a showing
of necessity. It is quite a different matter to say, as these two courts held,
that, as a principle of general application, the government may vary written
terms of a contract based upon executive fiat incorporating by reference
wholly new contractual obligations not originally contemplated by the
parties.

Even if the law of these cases is sustained by higher courts, they may not
be dispositive of another kind of situation. At least in one of the foregoing
cases, 5 the court noted that the government contractor had been given actual
notice of the requirements of Executive Order 11246. If there is neither an
express agreement to the EEO clause by the contractor or actual notice
thereof, there remains some question of whether the contractor can be bound
thereby, particularly since the Executive Order, if read literally, provides
that any such obligations be created contractually rather than by operation
of the law. However, because the courts have broadly construed the federal
commitment to the policy of equal employment opportunity, a lawyer must
counsel his client that there is a strong possibility that any transaction with

'United States v. New Orleans Public Service Inc., 8 FEP Cases 1089 (E.D. La., 1974);
United States v. Mississippi Power & Light Co., 19 FEP Cases 1084 at 1089 (S.D. Miss., 1975).

'United States v. New Orleans Public Service Inc., supra, n. 4.
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the government covered by the OFCC's regulation subjects him to an equal
employment opportunity obligation.

An even more intriguing question, fraught with serious practical dif-
ficulties, related to whether a subcontractor to a government contract can
be bound to the EEO clause only by virtue of the contractual relationship or
whether this can be achieved by operation of the Executive Order. In this
regard, the Executive Order requires all government contractors to include
the EEO clause in all subcontracts necessary to the performance of the prime
government contract with the Government. If you represent the prime gov-
ernment contractor, you will want to make certain that your client avoids the
pitfall of inadvertently failing to incorporate the EEO clause in all covered
subcontracts, including purchase orders for goods as well as contracts for
services. Otherwise, the prime contractor may find himself in the following
dilemma. The Government may cancel his prime contract for failure of the
subcontractor to comply with the EEO clause. The subcontractor, on the
other hand, having no such clause in his agreement with the prime contractor
and not being put on notice thereof, may refuse to comply and further, even
sue the prime contractor for breach of contract resulting from the govern-
ment's cancellation of the prime contract.

If a prime contractor comes to you after he has already found himself
in a situation of this kind, there are two possible courses to follow. You may
refer the subcontractor to the OFCC's regulations providing that the equal
employment clause is incorporated into the subcontract by operation of the
regulations and assert that the subcontractor is bound thereby whether he
had notice or not. However, for reasons already expressed, it is certainly
questionable whether this provision of the regulation is authorized by and
consistent with the Executive Order. The second possible course of action

is to invoke those provisions of the OFCC's regulations requiring the con-
tracting agency to engage in mediation and conciliation of any disputes be-

fore it imposes a sanction such as contract cancellation. Under this provision,

you may be able to entice the agency to involve the recalcitrant subcontractor
in a tripartite conciliation effort between the prime contractor, the subcon-
tractor and the agency to resolve the dilemma on a negotiated basis.

Finally, with respect to coverage under the Executive Order, the prac-
titioner should familiarize himself with the provisions of the regulations for
exemptions (41 C.F.R. 60-1.5). Generally, contracts and subcontracts that
are under $10,000 are exempt' as are contracts to be performed outside

the United States with labor recruited outside the United States. Further, the

Director of the OFCC may in his discretion exempt contracts when it is in the

national interest or when national security reasons are present.

'Where a contractor has severAl contracts, or is providing an indeterminate amount of
goods or services, the aggregate of the annual business done with the government is generally
controlling.
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B. Compliance with Nondiscrimination Requirements of
EEO 11246

Next for consideration are the problems of compliance with each of the
three major provisions of the Executive Order: (1) the nondiscrimination
requirement; (2) the affirmative action requirement, and (3) the reporting
and disclosure requirement.

First, with respect to the nondiscrimination requirement contained in
the EEO clause, the contractor should examine his employment policies and
practices in light of the legal criteria that have been developed by the courts
for interpreting Title VII and the Equal Pay Act. Satisfaction of these criteria
is at the least the fundamental requirement of the EEO clause. Of principal
concern will be possible systematic discrimination in areas such as testing
requirements; discriminatory recruitment practices; and those sensitive areas
such as seniority, lay-off and promotion rules, which perpetuate past prac-
tices of discrimination against an "affected class." It is unquestionably to the
client's advantage to identify and correct any of these problems before they
are ferretted out by the governmental compliance agencies, all of whom have
become within the last year vigilant and vigorous in their compliance activ-
ities. For one thing, it is much more economical for the contractor to under-
take corrective measures voluntarily, since under the OFCC's recently pro-
posed guidelines, back pay has become a normal remedy for the so-called
"affected class" type of violations. Moreover, corrective adjustments can be
made in a much more orderly manner if planned in advance rather than
taken precipitously under the threat of summary debarment or cancellation
of an existing contract.

However, the difficulties of identifying at least the "affected class"
situations have been compounded by the vagueness of the OFCC's proposed
guidelines which seem to be broader than the criteria developed by the courts
for finding similar violations under Title VII. Thus, the guidelines state that
any employee who continues "to suffer the relief' which statement is so
broad as to include any employee who at any time was ever discriminated
against and presently is working in a lower paid job classification as a result
thereof even if the employer maintains no present practices which restrict his
movement out of the job in which he was initially placed. Under Title VII
past discrimination is remedial only if the employer maintains a current
practice, such as departmental seniority, which inhibits the employees from
transferring out of jobs in which they were discriminatorily placed. There
exists a great deal of controversy over whether the OFCC's guidelines are
valid insofar as they may require more of government contractors than is
required under Title VII. Certainly the language of Executive Order 11246
would not justify such an expansive reading. Nevertheless, some caution
must be exercised in advising clients as to whether he can ever be certain that
he has complied with the OFCC's interpretation of Executive Order 11246.
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Where a union contract maintains a provision which may have the effect
of inhibiting employment opportunities of an affected class, these must be
changed. The guidelines specifically refuse to recognize such union agree-
ment as a defense. If the required revisions in the collective bargaining agree-
ment cannot be achieved through negotiation with the union, you may wish
to consider resorting to an action for declaratory judgment seeking a deter-
mination of whether the EEO clause in the government contract requires
changes in the collective bargaining agreement. Jersey Cent ral Power & Light
Co. v. I.B.E. W., ___F.2d __, 9 FEP Cases 117 (3rd Cir., 1975).

New Jersey Central Power & Light, is an interesting case and, although
it arises in an EEOC context, it is instructive in dealing with similar problems
that could emerge under the Executive Order. As a result of a charge filed
with the EEOC in 1972, the Company, the Unions, and the EEOC entered
into a conciliation agreement which provided inter alia for an affirmative
action program designed to increase the percentage of minority group and
female employees employed by the Company. The Company and the involved
Unions had a collective bargaining agreement which provided for lay-off

and recall according to employment seniority. The Company found itself
faced with the need to lay off a substantial number of employees which, if

pursued on the basis of seniority, would result in a disproportionate impact

on recently-hired black employees. Faced with Union claims that work re-

duction should proceed according to reverse seniority and EEOC claims that

any reduction in force had to be made so as to obtain a larger proportion of

minority employees and women action for declaratory relief naming both

the Unions and the EEOC as parties.
The Third Circuit held that a facially neutral Company-wide seniority

system, without more, is a bona fide seniority system and will not be modified

even though it will operate to the disadvantage of females and minority

groups as a result of past employment practices. The Court observed that

none of the evidence before it demonstrated that the seniority provisions of

the collective bargaining agreement were not bona fide, and remanded the

case to the District Court for further proceedings. On the petition of the

EEOC, and the Company, the Supreme Court has granted certiorari. Not

only is the substantive issue of great significance, but the court's approval

of the declaratory judgment procedure to resolve the conflicting claims made

against the employer is a useful precedent in this area.

C. Compliance with Requirements for an Affirmative Action Program:

Quotas or Goals?

The OFCC's affirmative action guidelines (41 C.F.R. 60-2.1 to 60-2.32)

requires every contractor or subcontractor with 50 or more employees and

a contract of $50,000, to develop a written affirmative action program to

promote the goal of equal opportunity in employment, In its ideal form the
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affirmative action program, as contemplated by the guidelines, is a critical
self-analysis of the employer's deficiencies and the development of a plan
for correcting such deficiencies.

The central aspect of the affirmative action program is the requirement
that the employer establish numerical goals and time tables for the employ-
ment and promotion of minority group members. These goals must reflect
the percentage of minority group persons available in the work force for the
applicable geographical area in which the employer's facility is located.
Whereas, in large metropolitan areas, there may be more than one "geo-
graphical area" to choose from (that is, a limited suburban district as op-
posed to a more extensive metropolitan area), the government compliance
agencies will invariably require the contractor to use the geographical area
yielding the highest number of minority groups in the labor force.

The incipient danger in the use of goals is that under the pressure of the
compliance agency to meet these goals, the employers may yield to the
temptation to resort to quota or preferential hiring. The practice of quota
hiring raises serious legal questions where qualified non-minority applicants
are rejected because they do not help fulfill the employer's goals. Reduced
to basic terms, this amounts to rejecting such applicants because of their
race, sex, religion or national origin. There is an alternative to meeting the
goal requirements of the affirmative action program which, though more
difficult in application than quota hiring, is a much more advisable practice.
That alternative is for the employer to intensify his recruitment efforts from
those sources and from those areas of the community which will yield a
higher number of qualified minority applicants.

The moral implications of quota hiring aside, a contractor who resorts
to such practice exposes himself to a potential legal action by the aggrieved
person. Of course the law is currently unsettled on the issues of whether
reverse discrimination violates Title VIIP and whether governmental action
precipitating reverse discrimination constitutes a denial of equal protection.8
Indeed, one of the most significant questions currently pending before the
Supreme Court this term is whether reverse discrimination violates Title VII.
In that case, McDonald v. Santa Fe Transportation Co., 9 the Court will
review the Fifth Circuit's determination that Title VII did not protect Cau-
casians from employment practices which discriminated in favor of minority
employees. The Court's decision on the issue will certainly affect the manner
in which the OFCC can use goals.

Although a number of courts have approved the use of preferential
hiring requirements as a remedial measure to rectify discriminatory prac-

'McDonald v. Santa Fe Transportation Co., 10 FEP Cases 1165 (5th Cir., 1975), cert.granted, U.S. Supreme Court No. 72-260, 212 DLR at page A-2.
'DeFunis v. Odegaard, 416 U.S. 312 (1974).
"Supra, note 7.
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tices, most of those same courts have recognized that use of quotas to correct
racial imbalance in an employer's work force where unrelated to discrimina-
tion is not justified. Rios v. Steamfitters Local 638, 501 F.2d 622, 8 FEP
Cases 293 (2nd Cir., 1974) and cases cited.' 0 If reverse discrimination is
determined to be unlawful under Title VII, there will have to be some re-
thinking of these cases. In any event, however, the goal provisions of the
affirmative action programs required by the Executive Order are not pred-
icated on past discrimination by the contractor, but merely on the racial
imbalance in his work force. Consequently, there is probably no legal justi-
fication for satisfying the goals through quota hiring. Accordingly, at least
until the law becomes settled, one cannot easily discount the threat of liabil-
ity, by way of a class action possibly, for quota hiring.

Finally, the view is held in some quarters that as currently implemented,
the OFCC's regulations and guidelines improperly foster quota hiring, which
might well be violative of the Equal Protection Clause, if not the Executive
Order itself. Although the regulations of the OFCC are laced with disclaim-
ers of rigid enforcement of the goal requirements, they also provide that a
substantial departure from any provision of a contractor's affirmative action
program which, of course, includes specific goals, is grounds for cancella-
tion, debarment or other sanctions. (Compare 41 C.F.R. § 60-2.2(c) and
60-2.12(k).) At least in some circumstances the only way a contractor may
be able to meet the requisite goals and avoid a substantial deviation there-
from is through quota hiring. Currently, the order of the federal district
court in the Alameda" case is being challenged on appeal on the grounds
that it construes and implements the OFCC's goal requirements so as to
require, in effect, quota hiring. In that case it is being urged that such a
requirement is unconstitutional.

Another aspect of the affirmative action program requirements deserves
particular care. Although the purpose of such AAP's is to occasion a critical
self-analysis by the employer, it must be borne in mind that these AAP's may
be subject to disclosure to either the EEOC or litigants engaged in discovery
and even to members of the general public. Even though regulations provide
that the AAP is to be kept at the employment location at which it applies it
is subject to disclosure to the agency compliance officer. Pursuant to the
memorandum of understanding between the OFCC and the EEOC a com-
pliance agency is required to make available any information pertaining to
a government contractor against whom a charge has been filed with the
EEOC. 39 F.R. 35855 (October 4, 1974). Moreover, under OFCC regula-

"'The court in Rios was of the view that strict mathematical hiring quotas was a proper
remedial measure if they were of a temporary nature to be abandoned once the minority com-
position of the employer's work force reached equilibrium with the ratio of minorities in the
relevant labor market.

'The Legal Aid Society of Alameda County v. Brennan, 381 F.2d 125, 8 FEP Cases 178
(D.C. Cal., 1974), on appeal to the Ninth Circuit, No. 74-3014.
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tions parts or all of such data may be disclosed to the public pursuant to the
current interpretation of the Freedom of Information Act. Therefore, some
care should be exercised in drafting the affirmative action program so as to
avoid making unnecessary admissions and insuring that all statements are
placed in a proper context.

D. The Pitfalls Inherent in the OFCC's Reporting Requirements

The OFCC regulations, of course, require the government contractor to
file certain reports, including the EEO-1 and to disclose all of its records rel-
evant to compliance upon request. The crucial feature of which one should be
aware is that once the records or data of the government contractor becomes
part of the compliance agency's files it may be subject to disclosure either to
the general public under the Freedom of Information Act or to the EEOC pur-
suant to the special inter-agency agreement already mentioned.

Accordingly, there are two procedures for opposing disclosure, of which
the practitioner should be aware. First, the OFCC's regulations (41 C.F.R.
60-60.4) provide for administrative consideration of objections to the pro-
duction of documents requested by a compliance officer on the grounds of
relevancy. Further, these regulations provide the contractor with a procedure
for having any information classified as confidential and hence exempt from
disclosure to the public under the Freedom of Information Act. Moreover,
there is at least one pending case in which the authority of the OFCC and its
compliance agency to make any disclosures of EEO related information
obtained from government contractors is under attack. (Castilio, et al. v.
Dunlop and the Chamber of Commerce of the United States, pending before
the Ninth Circuit in Appeals Nos. 75-1870, 75-2858.) There is a serious ques-
tion raised in that case concerning whether Section 709(e) of Title VII which
bars the disclosure of EEO information to the public applies to the OFCC
and its compliance agencies as well as to the EEOC. In a related proceeding
Justice Douglas, ruling upon a motion for stay, strongly indicated that Sec-
tion 709(e) would prevent the disclosure by any government agency of EEO
data since the policy of that statute was to insure cooperation with the Gov-
ernment through an assurance of confidentiality. 12 However, it should be
noted that this view has been rejected by some district courts."1

The second avenue for obtaining relief from disclosure of the contrac-
tor's EEO data if the administrative procedures are unavailing is through the
courts pursuant to the Administrative Procedures Act1 " or possibly the

lzChamber of Commerce v. Legal Aid Society, U.S. Sup. Ct. No. A-233, decided Septem-
ber 29, 1975: See also, Administrator, F.A.A. v. Robertson, ____U.S. ,___ S. Ct. 2140
(1975).

"E.g., Sears, Roebuck & Co. v. G.S.A., ____F. Supp. , 8 FEP Cases 1155
(D.D.C., 1974).

"Sears, Roebuck & Co. v. G.S.A., supra, n. 13.
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Declaratory Judgment Act. Limited relief has been obtained in some cases
wherein the courts have enjoined the disclosure of those portions of an em-
ployer's EEO data which are considered confidential commercial informna-
tion.' S However, those cases provide only limited relief in exempting from
disclosure confidential trade secrets, commercial or financial information
or personnel data, the disclosure of which would constitute an invasion of
personal privacy.

In addition to the possibility that a government contractor's records
may be disclosed to the public there is also a provision by which the OFCC
or its compliance agencies will disclose all such information in its files to the
EEOC once a charge has been filed against that particular government con-
tractor. As already indicated, the alleged authority for this provision is a
memorandum of understanding of September 11, 197416 For those of you
who have clients whose interests are aggrieved by such inter-agency dis-
closure, there is the possibility of judicial relief by way of a declaratory judg-
ment suit. Currently there are at least two cases"7 in which disclosure pur-
suant to the memorandum of understanding is being challenged on the
grounds that (1) the memorandum of understanding constitutes a rule within
the meaning of the Administrative Procedures Act and was not promulgated
in accordance with the rule making procedure of the APA (2) it violates a
specific statutory prohibition against the interchange of information between
agencies, 18 (3) that the memorandum constitutes the usurpation of the
authority of another governmental body (see Section 715 of Title VII of the
Civil Rights Act) and (4) the procedures outlined in the memoranda consti-
tute a denial of administrative due process because they provide for no
notice, hearing or appeal from an adverse agency decision to disclose the in-
formation.

There is still another means by which disclosure of a government con-
tractor's compliance data might result. In Legal Aid Society of Alameda

County v. Brennan, supra (on appeal sub. nom. Castilio v. Dunlop and the
Chamber of Commerce of the United States) a federal district court ordered
that AAP's and other compliance data furnished by government contractors
to a compliance agency be disclosed to a private litigant pursuant to dis-
covery proceedings. It would appear in a case such as that where discovery
is being made of documents generated by a private contractor although such
documents are in the files of the Government, that the private contractor

"Westinghouse Electric Corp. v. Schlesinger, 7 FEP Cases 682 (E.D. Va., 1974); United
States Steel Corp. v. Schlesinger, 8 FEP Cases 923 (E.D. Va., 1974); General Motors Corp. v.

Schlesinger, 8 FEP Cases 923 (E.D. Va., 1974); Sears, Roebuck & Co. v. G.S.A., ____F.

Supp. , 8 FEP Cases 1155 (D.D.C., 1974).
"639 F.R. 35855 (October 4, 1974).
"7Emerson Electric Company v. Schlesinger, C.A. No. 12-75-A (E.D. Va.); Chrysler Corp.

v. Brennan, No. 74-850-C (E.D. Mo.).
-'44 U.S.C. § 3508.
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would have standing to intervene at least for the purposes of opposing dis-
covery. A more serious and more interesting issue being litigated on appeal
in that case concerns the standing of such a private party to invoke the ex-
emptions from disclosure under the Freedom of Information Act when the
Government itself has disclaimed any reliance thereon. Even though many
of the FOIA exemptions are in the literal terms of the statute for the benefit
of the Government, there is some legislative history and support in the case
law" for the proposition that the exemptions are available to private parties
to protect data they have submitted to the Government.

Il. REPRESENTING THE CLIENT IN AGENCY PROCEEDINGS:
DEFENDING CHARGES OF NONCOMPLIANCE WITH THE

EXECUTIVE ORDER
A. Introduction-The Consequences to a Government Contractor of

Noncompliance with the Executive Order 11246

Having discussed above some of the problems entailed in assisting a
client in structuring his compliance program, attention must now be given
to some of the more important aspect of handling charges of noncompliance.
This aspect of the practitioner's art is particularly delicate because not only
are the stakes high, but the Government has a great deal of leverage. This
is because the ultimate sanctions for noncompliance are cancellations of
an existing contract and debarment from future contracts, which for many
clients would deprive them of a lucrative source of income. Moreover, the
Government has sought to increase its leverage by asserting the right to
summary de facto debarment without a hearing for an alleged violation.
This weapon, in most instances, maximizes the pressure on the government
contractor to settle. With this appreciation for the possible exposure of the
clients resulting from possible noncompliance, we can next turn to the agency
procedures for determining matters of compliance.

B. The Agency Procedures for Administrative Determination of
Charges of Noncompliance

There are essentially four stages of the agency proceedings beginning
with the investigative phase and ending with an administrative hearing and
final determination.

Compliance Review. The investigative procedures are ordinarily begun
with a compliance review which more often than not is conducted on the
basis of a random selection of contractors for review. The review may consist
of little more than an audit of the affirmative action program or it may entail

"Rural Housing Alliance v. Dept. of Agriculture, 498 F.2d 73. 82 (D.C. Cir., 1974) reh.
denied, 502 F.2d 1179.
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an on-site review of the employer's AAP and supporting personnel records

together with employee interviews or even the submission to the compliance

officer of substantial data and documentation for an off-site analysis. In-

vestigations may also be initiated by charges filed with the compliance agency

by aggrieved persons.
Mediation and Conciliation. If the preliminary determination is made

by the agency that a violation exists, that agency is required by the Executive

Order to seek mediation and conciliation as a condition to proceeding fur-

ther, although the OFCC regulations provide in some instances for summary

debarment on an interim basis prior to mediation and conciliation (41

C.F.R. 60-2.2(c)). It is during the mediation and conciliation proceedings

that you will be able to dispose of most matters. Ordinarily the agencies have

demonstrated a great deal of flexibility in formulating remedial measures

to resolve the alleged noncompliance.
Show Cause Order. If mediation and conciliation fails, a compliance

agency will issue an order to show cause why a specific sanction should not

be levied against a contractor for the alleged violation. To this initial plead-

ing the contractor is required to file a written answer and the stage is set for

the formal administrative hearing and decision.

Administrative Hearing and Final Determination. Where a contractor

has been served with an order to show cause he must, together with his

answer, file a request for a hearing. Upon such request he is entitled to a full

evidentiary hearing before a duly appointed hearing officer and the right to

representation by counsel. At the cose of the hearing the hearing officer pre-

pares a recommended decision to which the parties have the opportunity of

taking exceptions and the final decision is made by the head of the com-

pliance agency after approval thereof by the Director of the OFCC (41

C.F.R. 60-1.20 et seq. ).

Having in mind the procedural steps in a compliance case, we may next

concern ourselves with some of the tactical considerations. As already men-

tioned, you will want to explore carefully on behalf of your client the possibil-

ity of reaching an agreement with the agency through mediation and con-

ciliation. For the most part, the compliance agencies and the OFCC have

exhibited a great deal of flexibility not only in fashioning prospective reme-

dial measures, but also in establishing a back pay formula in matters such as

alleged "affected class" violations. However, you should be fully cognizant

that such settlements with the compliance agencies or the OFCC are not

binding upon the EEOC or private litigants under Title VII at least where the

grievants have not individually signed releases pursuant to such a settlement

agreement. Although the effect of such releases signed by individual em-

ployees has not been definitively settled you may seek to enhance the effec-

tiveness of such a settlement agreement by obtaining releases and thereby

seeking to bind those individuals executing such releases. See United States
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v. Allegheny-Ludlum Industries, 63 F.R.D. 1, 8 FEP Cases 198 (N.D. Ala.,
1974), affd, 11 FEP Cases 167 (5th Cir., 1975).

Where the issues of the case are complex, cutting across different areas
of the law, and the potential violations are extensive, a so-called coordinated
settlement may constitute a feasible tool for extricating your client in an
orderly manner. The unique feature of a coordinated settlement is that both
the EEOC and the OFCC and even possibly the Department of Labor are
parties thereto and the settlement is comprehensive enough to dispose of all
claims by the Government, at least, arising under the Executive Order, Title
VII and the Equal Pay Act. An example of this approach is the ATIT co-
ordinated settlement executed on January 18, 1973. This approach not only
makes peace with the government agencies involved (and thereby removes
the threat of an OFCC debarment or contract canceliation) but may well dis-
courage and inhibit the bringing of class actions although it will not be a bar
to such class actions for employees who decline to execute releases.

In balancing the merits of settlement as opposed to the advantages of
contesting the issues in an administrative hearing, some attention should
be devoted to the interaction between the OFCC and the EEOC's enforce-
ment procedures. For instance, if you decide to litigate an alleged violation
of the government contractor's obligations under the Executive Order you
will be developing an evidentiary record in an administrative hearing, which
record may well find its way into the hands of the EEOC or even potential
class action litigants. This may afford our potential adversaries with a
valuable insight into the Company's policies and practices. Also, in this Sam.-
vein you may find it futile to contest the OFCC's jurisdiction or authority
in some matters such as whether it is authorized to award back pay, since it
is often the OFCC's procedure merely to refer alleged violations which are
not settled by it to the EEOC for investigation and prosecution. Moreover,
do not overlook the possibility that this referral practice may be used to your
advantage in certain situations. Thus, where a union proves recalcitrant by
refusing to alter offensive provisions in its collective bargaining agreement,
you may be able to persuade the union to settle by pointing out that the
OFCC has in the past referred such matters to the EEOC.

Finally, there is the question of whether and to what extent judicial
review is available to check abuses or errors of law committed by the OFCC
or its compliance agency. One aspect of this problem is whether, if after
having exhausted your administrative remedies, you may obtain judicial
review of the final agency determination. It is quite likely that the Adminis-
trative Procedures Act may be construed to confer jurisdiction upon the
federal courts for at least limited judicial review. A second aspect of this
problem involves the jurisdiction of the federal courts to enjoin agency
policies or practices which are ultra vires such as possibly the award of back
pay to aggrieved employees by the OFCC or its compliance agencies. This
question is discussed more fully later. It is sufficient to note here that despite
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one district court decision to the contrary, such suits probably may be main-
tained under the Administrative Procedures Act (5 U.S.C. § 705).

C. Remedies and Sanctions Employed by the
OFCC and Compliance Agencies

Any decision concerning whether to settle or contest a question of com-
pliance under Executive Order 11246, necessarily entails a consideration of
what sanctions and remedies may be imposed against the government con-
tractor. Often the most crucial sanction to which the OFCC lays claim is
summary de facto debarment. Although the Executive Order provides that
no contractor can be debarred without a hearing, Section 60-2.2(b)(c) of the
OFCC's regulations provide that a contractor in violation of the affirmative
action requirements may be declared nonresponsible prior to a hearing
and thus suspended from eligibility to bid on a government contract during
the pendency of such hearing and final agency decision. This, of course, is
nothing less than summary de facto debarment. There are some limitations
upon this procedure contained in the OFCC's regulations which you will
want to consult but it remains a potent weapon for coercing government con-
tractors into accepting the OFCC's views of compliance. In Crown Zellerbach
v. Wirtz, 20 Judge Sirica found that the Executive Order required notice and
hearing before the contractor could be debarred. However, a subsequent
decision in the Southern District of New York, Commercial Envelope,"' held
to the contrary, without dealing at all with the Crown Zellerbach decision
or its rationale. In my view Crown Zellerbach is correct and summary de
facto debarment not only violate the Executive Order, but also constitutes
a denial of administrative due process. Certainly you want to be aware of this
potential tool for attacking the procedure if your client is confronted with
such a situation.

While a summary de facto debarment is an interim sanction pending
the outcome of the agency's decision, there are of course ultimate sanctions
for noncompliance authorized by Section 209 of the Executive Order. These
are cancellation, permanent debarment and an action in the federal courts
for specific enforcement of the contract or for an injunction restraining
violations of the EEO clause. The injunctive relief authorized extends not
only to the contractors but individuals or groups "who prevent directly or
indirectly . .. compliance with the provisions" of the Executive Order. This
presumably authorizes actions against recalcitrant unions who attempt to
block compliance with the provisions of the EEO clause.

You will note that the Executive Order nowhere explicitly authorizes
compliance agencies to assess back pay against any government contractor.

20281 F. Supp. 337, 1 FEP Cases 275 (D.C.C., 1968).
'Commercial Envelope Manufacturing Co., Inc. v. Dunlop, F. Supp. .11

FEP Cases 117 (S.D.N.Y.. 1975).
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Nevertheless, the OFCC and its proposed guidelines of affected class and
back pay (Federal Register dated March 26. 1975) asserts that it has this
power. You will want to check these guidelines for the limitations period
applied (two years for ordinary violations, three years for willful violations)
and the formula for determining back pay. The authority of the agencies to
assess back pay under the Executive Order was challenged in Kerr Glass
Manufacturing v. Dunlop, CA 74-0597 (D.D.C.). Questions concerning the
legal authority for such remedy stem not only from the lack of any explicit
provision therefor in Executive Order 11246, but also upon the limited
nature of the statutory authorization underlying the Executive Order itself.
If, as the Third Circuit has held, 22 the justification for the Executive Order
lies in insuring the Government a broad pool of labor, a retroactive remedy
such as back pay would not serve that purpose and therefore would be
extraneous to the legitimate purposes for which the Executive Order was
promulgated. In my view, these are persuasive theories for challenging the
OFCC on this issue, but the courts have not yet ruled.

The district court in Kerr Glass did not reach that issue because it found
that the contractor had not exhausted his administrative remedies before
the compliance agency. With all due respect, I believe the court to have erred
and misapplied Abbott Laboratories v. Gardner, 387 U.S. 136 (1967), which
authorizes declaratory judgment to review the sufficiency of an agency's rules
where such rules affect a broad class of persons. The OFCC's guidelines ef-
fectively constitute "rules", particularly since they are currently being im-
plemented, and should not be immune from immediate judicial review. The
Government used a ploy in that case which may have influenced the decision
when it simply declared that summary de facto debarment would not be in-
stituted against the contractor, and asserted that accordingly there was no
imminent jeopardy threatened. It may be that the only manner in which to
overcome this obstacle is through a class or an associational suit alleging that
the backpay guidelines affect all government contractors and that the
agency's practice has been manipulated to avoid judicial review.

A final word on the effect of OFCC remedies. Like settlements entered
into with the OFCC, its decisions and remedial relief imposed do not bar
either Title VII actions or the imposition of broader relief based upon the
same conduct.

"2 Contractors Association of Eastern Pennsylvania v. Secretary of Labor, et al., 442 F.2d
159 (3rd Cit.). cert. denied, 404 U.S. 854 (1971).
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IV. CONCLUSION

As is apparent from the foregoing remarks, the law in this area is in a

state of flux, especially with respect to the parameters of the OFCC's author-

ity, not only with respect to its procedures, but with respect to its substantive

interpretations of the provisions of Executive Order 11246. The practitioner

dealing in this area will find himself challenged not only with respect to his

scholarship, but with respect to his tactical skills and intuition. Hopefully

within the next few years the courts will lend some definitive guidance which

will enable government contractors to fulfill their EEO obligations in an

orderly and coherent fashion.
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