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Further Sociological etc, Quotations for the
S$it-in Brief

I. Garhart, Saenger
The Social Psychology of Prejudice
(New York )

[Referring to the period 1868-1937]:

The opinions given in support of
earlier Supreme Court decisions
tending to preserve the caste
system rather than to promote
greater equality are irreconcile-
able with modern scientific
theories., In a prejudiced society
one cannot expect all juries to
2ct impartially in a case involve
ing a Negro defendant, With hard-
ly any exception, secial scientists
today consider segregation a basic
form of discrimination, Onmn
regulating the multitude of daily
contacts between races, sSegrega-~
tion bhas become the primary symbol
of Negro ipferiority. pp. 250-57

11, €, Van Woodwaxd
The Strange Career e!Aiia Crow
(New York 1953)

This extraordinarily excellent book describes
the growth of Jim Crow lggislation in the South
and, by showing that it did not come about until
twenty or so years after the end of Recomstruction,
and that there was a considerable degree of integra-
tion in the South until the changes of the 1890°'s
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and early 1900's demonstrates the fallacy of the
argument that iegislation had nothing to do
with it, The following passages are significant

The public symbols and constant re-
aindesrs of his inferior position were
the segregation statutes, or "Jia Crow'
laws, They constituted the most elaborate
and formal expression of sovereign white
opinion upon the subject, Ia bulk and
detail a8 well as in effectiveness of
enforcement the segregation codes were
comparable with the black cedes of the old
regime, though the laxity that mitigated
the harshness of the black codes was re-
pinced by a rigidity that was more typical
of the segregation code, That code lent
the sanction of law to .a raciel ostracism
that extended to churches and schools, to
housing and Jobs, to eating and drinking.
Whether by law or by custom, that ostra-
cism eventually extended to virtuaily all
forms of public transporxtation, to sports
and gecrestions, to hospitals, orphanmages,
prisons, and asylums, and ultimately to
funersl homes, morgues, and cemeteries.
Pp. 7=8

Ky only purpose has been to indicate
that things have not always been the
same in the South, Ia a time when the
Negross formed a much lagger proportion
of the population tham they did later,
when slavery was 2 live memory in the
ninds of both races, and when the
nesoxy of the hagdehips and bitterness
of Reconstruction was stiil fresh, the
race policles accepted and pursued in
the South were somptinmes milder than they
became latesr, The policies of proacrip-
tion, segregation, amd disfranchisement
that are often described as the immutable
*folkways® of the South, impervious alike
te legislative reform and srmed interven-
tion, sre of & moxe recent origin., The
effort te justify them a3 & conssguence
of Reconstruction and 8 mecesaity of the
times is emubarrassed by the fact that
they 4id not erigimate in thoss times,
And the belief that they are immutable
and uwnchangeadle is not supported by

history. p. 47
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At pages 77 et seq., Woodward makes the point
that the literature of the period during which Jim
Crow legislation grew pictured the Negro as al-

] together incompetent and undesirxable, even sub-
# human, For example, at pages 78-79

é Scholarship of the period, particularly

its sociology, anthropology, and history,

likewise reflected the current deterioration

in race relations and the new Southern

attitudes, Charles Carrell, *The Negro

2 Beast®; er, 'In the Image of God' (1960);

William P, Calhoum, The E%ucuaitn and the

Negro in the United stes :

B, Smith, The Color Line: A Brief im

Behalf of the Unbornm (1905); &and Robert W,

Shufeidt, The Negro, A Menace to Amegyican :

Civilization ( were & part of the then

current national racist literature of the §

*Yellow Peril® school and the flourishing f
|

an

cult of Nerdicism, Southerz historians

during the first decade and & half of the
eentury completed the rewritimg of Reconstruc-
tion history, Their work did not yield come
pletely to the contewmporary atmosphere of

the white-supremacy mnovement, but some of it
did not entirely escape that influence,

The nature of Jim Crow lews and the dates
of their adoption, are described as follows: |

Within this context of growing pessimism,
mounting tension, snd unleashed phobias the :
structure of segregation and discrimination |
was extended by the adoption of 2 great ’
nunber of the Jim Crow type of laws, Up to
1900 the only law of this type adopted by
the nma jority of Southern states was thai
epplying to passengers aboard trains, And
South Carelina did not sdopt that until
1898, North Carolina im 12899, and Virginia,
the last, iz 1900, Only three states had
tequized or authorized the Jim Crow waiting
room in rafiwey stations before 1899, but in
the next decade nearly all of the other
Southern states fell im line., The adoption
of laws applying to new subdjects tended to ;
take place in waves of popularity. Street Q
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cars had been common in Southern cities

since the ‘eigbties, but only Georgia had

& segregation law applying to them before

the end of the century, Then in quick
succession North Carolina and Virginia

sdopted such a8 law in 1901, Louisiana in 1902,
Arkensas, South Carolina, and Tennessee in
1903, Mississippi and Maryland in 1904, Flori-
da in 1905, and Oklahoma in 1907, These laws
referred to separation within cars, but a
Montgomery city ordinance of 1906 was the
first to reguire a completely separate Jinm
Crow street cax, During these years the older
seaborrd states of the South alsc extended the
segregation laws to steamboats,

The mushroom growth of discriminatory and
segregation laws during the first two decades
of this century piled up & huge bulk of legis-
Yation., Much of the code was contributed by
city ordinances oy by local regulations and
tules enforced without the formality of laws,
Only & saempling is possible bere, For up and
down the aveanues and byways of Southern life
appeared with incressing profusion the little
signg: *Whites Only' or *Colored.' Sometimes
the law prescribed their dimensions in inches,
and in one case the kind and color or paint,
Many appeared without reguirsments by ilaw--over
entrances asnd exits, at theaters and boarding
houses, tollets and water fountains, waiting
rooms and ticket windows, pp. 81-83

The significance eof legislation o positive
law is reflected in the following passuge

We have sean that in the *seventies, ‘eighties,
and *nineties the Negroes voted in large numbers,
White leaders of opposing parties encouraged them
to vote and earnestly solicited their votes.
Qualified and ackunowledged leadexrs of Southern
white opinion were omn receord as saying that it
was proper, imevitable, and desirable that they
should vote, Yet after the disfranchisement
Ressures were passed around 1900 the Negroes
cesnsed to vote., And at that time qualified and
acknowledged leaders of white opindion sgdid that
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it was unthinkable that they should ever be
permitted to vote., 1In the sarlier decades
Negroes still took an active, if wmodest, part
in public life., They held offices, served

on the jury, the bench, and were represented
in local councils, state legislatures, and
the national Congress, Later on these things
were sSimply not 80, and the last of the Ne-
groes disappeared from these forums,

It hag also been seen that their presence
on trains upon equal terms with white men
was once regarded as normal, acceptable, and
unob jectionable, Whether railways qualify as
folkways or stateways, black man and white
man once rode them together and without a
partition between them, Later om the stateways
apparently changed the folkways--or 2t any rate
the railways-~for the partitions end Jiwm Crow
cars became universal, And the new sesting
srrangement came to seem a8 normal, unchangeable,
and inevitadble as the old ways, And so it was
with the soda fountains, eating places, bars,
waiting rooms, street cars, and c¢ircuses, And
s¢ it probably was with the parks in Atlanta,
and with cemeteries in Mississippi. There must
even have been & time im Okxlaboma when & colored
man could walk inte any old telephone booth hae
took a neotion to and pick up the receiver.,
pp. 91-92

The "caste™ character of the laws~-their one-
sidedness and sggressively anti-Negro purpose-~-are
revealed in the following passage

Barring those disappearing exceptions, the
Jim Crow lawe applied to 21l Negroes--not merely:
to the rowdy, or drusken, or surly, or ignerant
ones, The new laws did not countemance the sid
consexvative tendency te distinguish between
classes of the race, 10 encourage the *bettes?
elenent, and to dresw it into & white alliance,.
Those laws backed up the Alabamian who told the
disfranchising convention of his state that no
Negro in the world was the equal of °*the least,
poorest, lowest-down white man I ever knew'; but
not ex-Governor Oates, who replied: 'Y would not
trust him as quickly as I would & negro of intelli-
gence and goed character.' The Jim Crow laws put
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the authority of the state or city in the
voice of the street-car conductor, the rail-
way brakewman, the bus driver, the theater
usher, and also into the voice of the hoodlum
of the public parks and playgrounds, They
gave free rein and the ma jesty of the law to
wmass aggressions that might otherwise have
been curbed, blunted, or deflected,

The Jim Crow laws, unlike feuwdal laws, did '
not assign the subordinate group a fixed |
status in society, They were constantly |
pushing the Negro farther down, In seeking
to distinguish between the Southern white |
attitudes toward the Negro during Recomstruc- !
tion and the era following and the attitudes ’
later developed, Edgar Gardner Murphy in 1911
called the one *defensive’ and 'conservative!
and the other ‘increasingly esggressive® and
‘destructive,’' °*The new mood,' he wrote,
*makes few professions of conservatism, It .
doss not claim to be neceasary to the state's ¥
existence ., ., . These new antipathies are not
defensive, but assextive and combative . . . !
frankly and ruthlessly destructive.' The
novemsnt had proceeded in wounting steges of i
sggression, ‘Ita spirit is that of an all- ‘
; absorbing autocracy of sace, an aniwmus of
aggrandizenent which wakes, in the imagina-
tion of the white man, an sbsolute indentifi- ;
cation of the stromger race with the very being y
of the state,' pp. 93-94

3 e
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Moreover, Woodward explicitly referxrs to segre-
gation as s reflection of the caste system at page 36

¥

The extremes to which caste penalties
and separation were carried im parts
of the South could hardly fiud a
counterpart short of the latitudes

of India and South Africa,
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111, Handlin, Oscax
Race and Nationality in American Life
{(New York 1937)

Of the groups marked off by color the
Negroes were most laportant, by virtue of
their numbers, of their long history in
the country, and of the tragic injustices
to which they had already long been
sub ject, Their progress since slavery had
been painfully slow, Emencipation after
the Civil War had stricken from them the
gshackles of legal bondage, but it had not
succeeded in endowing them with rights
equal to those of othex citizens, Once the
interlude of Reconstruction had passed, the
white South, redecmed, had developed 2 way
of 1ife that maintained and extended the
actusl inferiority of the blacks., In the last
decade of the nineteenth century one device
after apother had deprived them of the ballot
and of political power; their own lack of skill
and of capital, as well as discrimination, had
confined ther to a2 submerged place in the
econony; 2nd the rigid etiquette of segregation
made their social inferiority ever clearer, In
no aspect of his life could the Negro escape
awareness that he was decisively below the
white, hopelessly incepable of rising to the
same opportunities as his forwmer masters, If
ever he lost sight of that fact central to his
existence, the ever present threat of lynching
and other forms of violence reminded him of it,
p. 137
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The esyliest statute dewling with cegrern=

tion is the wigcegenation statute gnacted inm 1875,
in the 1692 Lode, there e Civil! rigbts statuter stlil
iy Fopce aeking 4t uynilawinl to Jiscriwigsie oan &ov ot

3% race, coloy ox previowss eomiition of sexvituls,
“gotion 1380 of the 18b4 Uvoue prokivite 2oy pariy
cupa:@d in any business, cellinpg or purssit for «oich

¥ Yicensge oy chavier g reooulred Ly lew to discrivimets
0 aecount of race, fections ZaDle-T607, 1882 Culeg,
ohibir fdgcrimication by <ozoen cervigrs, and

epnters, These do not anpeary in the intey coses,
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The ouly statute probibitiag the eseyving of
weals in dntegreted resteurants is Sec, S8-S0, iud.
Upde, i/ which applies %o weals served at station
restaurnuts or gating houses of coauson cagricrs, This
provision wes enacted in 1906, There i a eneranl

1/ 211 Code sections in this seworendus sve Jur fthe
s - . o
Lot d Voade unless otherwige apecified,
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torciny separation of the rowes vun sireet roilweyse,
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ootored™, althourdy $hue viafute expreesly provides that
the waitine and rest roons shall be tath racew, ‘
Lol Yoo, FHendd,

Fipally, there are sia
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This refergs to the cuvrent constituiion adouied
in 18935, The constituvricn adopted dn 1783, nrticte
¢, 10 provided thet nublig schonls snall be
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55-303; and

35«1,
31-2.1 through 51-23.4,

Code Secs.

jails end chaimn gangs,
public parks, Code Sscs.
51«181 throngh Si.184,
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Directer, Federsi Buceau of lavestigation  JAN i 7 1464

BMr1HAG : gaw :
144-08 \
Burke Marshail
Assistant Atteraney Jecesral
Civil Rights Division

Griffin v. Haryland, ek al. {B8it~in Cases)

Tris is to confirm the comversation between
Howard A. S1lickatein of this Divisien and My, Pred
Smith of yeur office in which we requested information
relative to racisl protests directed at privately-
ewned places of publie accommedantien in the fellowing
cities:

!
Alabsmn: Linden {
Delaware: Suyraa ‘
Plorida: Lake Wales, OUrlasde, Paiam Beach
Georgia: Pitagerald, Warner Rebins
Sorth Careiinn: Duna, Pavidsea, Salisbury
Tennessse: Clazksville
Virginia: Charlettesville
West Virgioia: Siluefield

¢c: Recerds
Chrone

eene
Glickastein
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Frank E. Schweld
Attornoy
Civil Rights Division

Saciciogienl Quotations on the 5it«in Cases

A

i. Geoorge vsshimgton Cable, b (Mew York,

18a88)

Orhe First pagt of this book is emtitled “The
Frecduan®s Case inm Bouity™ smd plesda for decent trest-
nment of the Regro, Hr, Cnble is sware of She growing
trend toward ragiel rule by the whites snd of the
function of Jim Crow as the expression of that ruie, e
sdvocatas an spprouch which comterns i%self with the rights
of the jndividesl citizen, be he Hegre or white rather than
with the supremacy of any race, The following quotstions
are particniarly significent:

1. Comcernimg the arpunent that the gehievenent
of cdvil equality should be postponed, Cable
says this on page 63:

Honid omr frisnds on the othes
side of the discensaion say they neen
oniy, sencerning tRpes indisscini. -

asative sivil rvights, "Beither tace °
wats thes This would but sake
bad worse, PFor two mawm thiags bave

buppened to the ceoloved rage i» thess .
twondy years: fixet, & sadursi and .
sponkanaens asnorisent has takenm place
witkin the rasge itself sliong sesnles of
virtun snd intolligence, hnowledge and
saunerd; so that kr ne swll fractiem:

- of theizr musber the weong of trostisg .
e shele race alike & morve mh:s
felt xban esvex A% was bafore;
sesend, s leng, ditter experi "srs
taught thes that “m! secomsodations,

g¢t Records
Chrone

Doaxr
#rial File
(&a., 1140)
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but separste” means, genesrslily, si~ :
consodations of s conspicuously y
ignominious imferiscity. Are these ]
peeple opposed to an arrangesent that g
wonid give then instant relesse from s
srganized and legalised Smedvility?

we For that is what & rece distinction
in ¢ivil relations iz when it ignores

intelligence and decorum, |

AY page 105 of his book, Cable sdvises the
relation betwesn sliavery smd what he galls civil
caste « avidently rafevrinmg to sagyegation:

To go Sorward we must cure one of
our glé=tine babitu~wthe habit of letting
ervor go wncontradicted bedsuse it ie
surs. It grew wuit of our haviag sn
institution te defend, thai mede =
wnited front sur ficvet netossidy. ve
bave none nevw. Slavary iy gome., State
rights sre safer than ever before, de-

saune betler defined; er, if ungafe,
only becsuse w¢ have grewn lovoase om
the sublect., He have nothing pesulifay
left save sivii caste., Lok ws, medghbor
with nwighbor, and friend with fviend,
get rid of it. Buskin's werds aeen
slnost ssant for emr moment and regien:
*Far sow some ten sr twelive years,” he
gays, "1 Bave beeu aak every good
weiter whou I know %o writs some part
of whkat was axsctly $rus, in the grontest
of the ssienges, that of Busmanity.” e
speak for $his when we sposk Syuly agﬁiaat
cirdl ceste. It i custe that the 3
nortsl Nedber eslils "s systen which t&uﬁa
e s « to éil%ﬂ the faviings of general
banevalens

righis are tmus*mu*ﬁ st leset, let us
be 2id of 1%. This dene, the werds
Horth snd South shsll nsar se mare than
iant or Vest, siganifyieg only directions
and vegions, sad mot antipedsl Sdeas of
right and gevernmant; and though ench
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of ua shall leve his own State with
ardor, the finest word o ouy oar as
citizons ahall be Ameriecas,

3. The one~sidedusss of the systesn of segregation,
and $%e ralstionsbip to cante are degcridbed by Cabile
in 2 psasage which is rather siniler te ome from
Gumnsr Nydal's work sizty veaxs later:

& to churehes, there is probably net
s dogen in $he land, if ome, “eologed”
or “white,” whare s white pevson is
mot st least professadly waligome to
ite boat sccommadatious; while the
goloved man, though b be seven-eighths
white, f& sbut up, on the ad that
*his race™ prafees it, %o poor and
sften vaprofitabie appointuents of the
sfrican™ chuech, whether he like it
sent or ook, snlicss be i rendy to
sceept withont & sursue distinctions
that mark him, in the sight of the
whale paople, an one of o daspised
snd that follow bis M@h the very

susruments, As to schooling, despite
the fact that he is My showing hia
enger will $o aceapt separate

schosls for his ehildren whevever the
white san demands the separstion, yot
Wﬁtﬁ‘mmm mﬁzﬁ m& mEn's
sre cans igpned litewacy
shaerever they sro too fow and podr to
fare ssparate scheols,

(Mew Yok, 1904)

This 42 & vimsleatly suti-Negre work which le predie
cated on the ahaviute swuperlority of the white race. iz
basdec thame in that Reconstruction snd Pederal interfersace
barued the Regrs becanse it pu¥ hin 4n tion to the
white Southk, 1he awthor takas the position that the white
man's inbepent suparierity wakes i% Mi&a&h thut bhe wilil
win any contest with the Nagre,

oy e e e
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The following passages are Llilestrative:

i, At pages 292 te 293 of this werk, Page ewpliicitly
states the “principle” of white supresscy whick is
the assumptiom umderiyimg bis beook:

One af Shepe princfpies is the
sbeolunte and vachsngeable superierity
of the white rage~a superioeity, it
appesrs to his, aot due to say nere
adventitious cirtunsiances, such ¥»
superior educationsl and other ad-
ventages during some cenfucries, but
% dnherent snd cusentisl pepesiority,
based on zuperier intellect, virtue,
and conptancy. He does not believe
that the Regro is the sguni of the
shite, o ever seould be the sgusi,
Rage superierity ia founded om courage |
{wx, perbape, “constsney® iz the better g
word), intellest, snd the dounestic
virtwes, and in thess the white ip the ;
stuperior of every rage., |

Ansther principlie 42 that many,
if not mest, of the difficuities of
the gage problem simce the war bave
heen grused, or at loust iucressed,
by the dgunersnce of those wuiside of
the Soutk, who, sest sochsuye of their
position where thoy were meat in ervor,
bave tried %o force a soiution on
lines comtrary o natural and noehange-
abig lawe, The selfish peliticisnm sad
the cockasre thoorist hawve wgually !
wougrived $o craste problens where none
night bave been but fexr thedr bigetey
and their folly.

2. The egualitsrian “errer™ ow which Reconstruction
wae supposcdly based Jo discunsed as follows, at
pagee 47 to 48:

Howevar high the smotive may have §
bean, a0 grester error oepuid have besn !
counnitted; sothing could have besn mere ?
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disastrous to the Negro's future than
the tesching bhe thus weceived, He was
taught that the white man was his eneny
when be should have been taught to cultia-
vate his friemdabip, He war told be
¥ks the egual of the white when be was
Bnot the egual; he was given to under-
stand that be was the wesrd of the aation
when he should have been trained iIm
seifezeliisnce; be was led te delieve
that the Governnent would sustain binm
when he sould net be sustained,

Desliing with the sfteraathes of the bDreskdown of

the socinl eorder of slavery, Page writes as follows

of what he regards us the unfeasidbility of white~

g:gwm relations on the basis of squality, at pages
to 35:

The rule i3 o changed relation and
2 wideniog breach, The teashing of the
younger generstion of Ne ¢ is to be
rude and insslent, In main, it
iz suly where the whites Dave an un~
disputed suthority that the eld relation
survives., uhere the whites are so
superdor in nunbars that ne guestion <an
be rained; or sgsin, vwhere notwithstand.
ing the reversed cosditiens, the whites
axe in 2 position so douimant as net to
sdnit of queatien, harmeny prevails,

when the relations age veveraed
there le dunger of an owtbresk, The
Negre, misled by the tesching of his
doctrinsire friends into thinking
hisself the sgual of the white, nonerts
binself, and the white gsesenmts it, The
conseguence is & claab, and the Negre
boconss the chief sufferer se iuvsriably
that it ought te throw seue light oa
the doctrine of equmnliity.
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1 have pot rend all of this book yet and g{ Spote

¢hock through it bas wot yet tursed wp smuch thal is directiy
applicable to onr problewm, Beowever, the very title of
the work sasd itz persistant ﬁi&@ﬂ#ﬁiﬁﬂ of the Megro aa
something wy somebody loatbsone and Bub-huenn suggest the
bonis for $ts wppesitien te seocisl relistion beotween the
vagen. The titlie of Chapter V, "Nall-bresd, Hybridisstion,
Ataviss, Hevedity, Hantasl and Fhysidsl Charachers of Rage
Bybrida®™, and Clapley VI, “The Effscte of Freternizsgion
betwoen iha Ashispise sasd JowSaxon Reses wpom Norsls,

- wpan Bthiew, and wpem ke MHaterinl Progress of Mankine,™
typifine the suldber's sppeesch. The fellewisg pasguge
refarriag to white-degro sexuwal reintions whish were
probably mo more helpful then any sthers, is typlesl,

All this is very degrading, injurious,
and haraful %o both races, though in very
different ways. In the ense of the whites
it aidds in this counmunity, the adulteration
of the Bhigher stock by & bassr material,
and such practice is barninl cader any sad
all conditions; wheress in the cuse of the
negvots, the me jority of whom belleve

that procrestion and nature's method of
insuring it, is adeut all that life mesns,
it fosters in their minds the errensous
iden that they are cthnslegically the
whites® ngusls, sad consegquentliy becone
dissatisficd with the social plane they

are obliiged to scoupy, and are vrestive
asder what they deen to be intentional
barriers the whites pisce im their road

to wealth and peolitical pawer, It is
inpussidle for them to appresiste the fact
that sature is the autheos of such re-
strictions snd limitations and wet their
Angleo~Sanon superiors. Beaniss, abilisy,
and the power of achievemeat are the
fagctors that are principelly responaible
for the status of the individual ss well

as the satien, and not that either sinply
possess hunesn foram and the powsr of
apeech,»-a nction thet sppears o dominate
the wind of the African in this country.




iI¥, Hillary 4. Hubert, Why
enstruction and it
I have just paged through this beok and it centains
discussions of reconstruction in eack of the Seuthern
states and im vashinmgton, D, C. by proninent southerners
who were opposed to Carpetdagger rule, It may containm
astters relevant to sspects 6 the case which are being
investigated by sttormeys other than ayself,

V. The dissent ia the case of Plessy Fearguson contains
seversl passages which rvecognize segregation as being an
expression of custe,
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UNITED STATES GOVER .JENT L YARTMENT OF JUSTICE
TO . Harold H. Greene, Chief DATE*
Appeals and Research Section
Civil Rights Division DR:mep
FroM : David Rubin ﬁ
Attorney

SUBJECT: Sit-in Cases

I have read the report of the Joint Com-
mittee on Reconstruction (House Report No. 30, 39th
Cong., 1st Sess.) and half of the testimony before
that Committee, which testimony is appended to the
report. 1 /

The Report of the Committee states that

"fa] large proportion of the population had become

[by virtue of the Thirteenth Amendment], instead of
' mere chattels, free men and citizens."™ They had
remained loyal during the war and in large numbers
had fought on the Union side. "It was impossible to
abandon them, without securing their rights as free
men and citizens. . . Hence it became important to
inquire what could be done to secure their rights, ?
civil and political." (Id. at XIII). The committee
declared that it "should appear affirmatively" that ‘
the states seeking restoration "are prepared and dis-
posed in good faith to accept the results of the war,
to abandon their hostility to the government, amnd to
live in peace and amity with the people of the loyal
States, extending to all classes of citizens equal
rights and privileges, and conforming to the re-
publican idea of liberty and equality" (Id. at XVI).

Reviewing the evidence taken by the com-
mittee, the Report notes that (Id. at XVII):

It is found to be clearly shown by
witnesses of the highest character
and having the best means of observa-
tion, that the Freedmen'®s Bureau,

1l / I will continue to read the testimony and submit
another memorandum on the second half shortly.
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instituted for the relief and protec-
tion of freedmen and refugees, is almost

4 universally opposed by the mass of the
population, and exists in an efficient
condition only under military protection,
while the Union men of the south are
earnest in its defence, declaring with
one voice that without its protection the
colored people would not be permitted to
labor at fair prices, and could hardly
live in safety. They also testify that
without the protection of United States
troops, Union men, whether of northern or
southern origin, would be obliged to
abandon their homes. The feeling in many
portions of the country towards emancipated
slaves, especially among the uneducated
and ignorant, is one of vindictive and
malicious hatred. This deep-seated prej-
udice against color is assiduously cul-
tivated by the public journals, and leads
to acts of cruelty, oppression, and murder,
which the local authorities are at no pains
to prevent or punish. There is no general
disposition to place the colored race, con-
stituting at least two-fifths of the popula-
tion, upon terms even of civil equality.
While many instances may be found where
large planters and men of the better class
accept the situation, and honestly strive
to bring about a better order of things,
by employing the freedmen at fair wages
and treating them kindly, the general
feeling and disposition among all classes
are yet totally averse to the toleration
of any class of people friendly to the
Union, be they white or black; and this
aversion is not unfrequently manifested in
an insulting and offensive manner./

With such evidence before them, it was the
Committee®s opinion:

That Congress would not be justified
in admitting such communities to a par-
ticipation in the government of the
country without first providing such
constitutional or other guarantees as

o T
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will tend to secure the civil rights of
all citizens of the republic. . . (Id.
at XVIII).

It was also the opinion of the committee that before
allowing the Confederate States to be represented in
Congress,

adequate security for future peace and
safety should be required; that this can
only be found in such changes of the
organic law as shall determine the civil
rights and privileges of all citizens in
all parts of the republic. ., .

The significant thing about the Report is
the emphasis placed upon protecting the freedmen fronm
the acts of private individuals. A reading of the

: testimony taken by the committee reinforces the view
: that this was one of the committees principal con-
cerns, Witness after witness testified that, if the
protection extended by the Freedmen®s Bureau were
withdrawn, the freedmen would be without any protec- ;
tion, i.e., left to the hostility of the whites and |
without remedy, either under the terms of State law !
or because state law would not be enforced in such
circumstances. One is convinced, from reading the
testimony, that when the Committee used the language {
*equal protection of the laws"™ they meant to require
the states affirmatively to afford protection to the
Negro from the private action of white men at least
to the extent that such action was illegal under

| / state law. 2 / The word "protection" was used re-
peatedly by witnesses in testifying to abuses of
Negroes (and Union men) by private white citizens,
For example, one witness testified as follows:

S

e i Aok nn

2/ I am enclosing the preliminary print of Vol. 365
of No. 2 of the U.S. reports, which contains the opinion
in Monroe v. Pape, 365 U.S, 167, The opinion recounts,
at pp. 171-183, the legislative history of the Ku Klux
Act of 1871, the first section of which is contained

42 U.S.C., 1983, The legislative history fully supports
i the conclusion that in this early interpretation of the
Fourteenth Amendment Congress viewed the equal protec-
tion clause as imposing a duty on the State to provide
redress for the Negro from the private illegal actions
of white persons,
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Question., Suppose the restraint aris-
ing from the presence of Union forces
in Virginia was withdrawn, and suppose
the Freedmen®s Bureau was withdrawn,
what would be the condition of the
loyalists and freedmen in Virginia?

S

Answer. There would be no protection
for Union men, and the freedom would
necessarily suffer much,.

Question., Would there be scemnes of
riot and violence?

Answer., I think it probable. You have

heard of the riot which took place on
Christmas Day, almost under the eye of
the military, in Alexandria. From that
you can judge what it would be if the
military were withdrawn., (Id., Testimony, |

part II, p. 19) (emphasis added).

A Negro witness testified that Negroes who |
had left their neighborhoods were not allowed to come
back; that in Surrey County, Virginia, white people
were tying Negroes up by the thumbs to force them to
work for six dollars a week, that Negroes were whipped
by the whites, and that whites would kill anyone who ,
established a colored school, Moreover, the witness ‘
testified:

A party of twelve or fifteen men go
around at night searching the houses of
colored people, turning them out and |
beating them. I was here as a delegate
to find out whether the colored people
down there cannot have protection. They
are willing to work for a living; all
they want is some protection. . .

(Id. at 55).

Another Negro witness stated that "we feel
down there [in Williamsburg] without any protection"®

(emphasis added) and "in danger of our lives, of our

property, and of everything else" because of the
spirit manifested by the rebels.. (Id. at 57). A
white man, testifying that Negroes were often "™as-
sailed and treated badly" by a certain class of white
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though that "but for the Freedmen's Bureau"

the Negroes “would have no protection at all" (Id.
at 61) (emphasis added). According to this witness:

included

See also

The protection of the Freedmen's
Bureau does not extend as generally
throughout the country as it is hoped
it will; and in some of these places
where the bureau does not extend these
people are treated very badly. They are
employed, and, when their time expires,
they are turned off without clothing or
any remuneration, and very often the
vagarant laws, as they are termed, have
been attempted to be enforced, and have
been to some extent, although I think
the Freedmen®s Bureau are looking up
these matters so as to extend protection
to the freedman (Id. at 61) (emphasis
added). -

A Ma jor General commanding the area which
Richmond testified as follows:

Question. In case of the withdrawal of
military protection from Virginia, what
would be the condition of the loyal
people of Virginia and of the blacks?

Answer., I think they would be in a
lamentable condition. Such is the prej-
udice entertained, expecially against
those who were faithful to the government
during the war, that I do not think they
would receive any adequate protection for
their rights of persom or property from
the people or from the courts; and I
think that they would be persecuted
through the machinery of the courts as
well as privately. (Id. at 143) (em-
phasis added).

id. at 202, 203, 206 and 207.

Although there was some testimony with

respect to discriminatory state laws, by far the
great part of the testimony deals with private

action.

Thus far I have not come across any

B
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testimony specifically relating to the exclusion of
Negroes from places of public accommotation., There
was some testimony concerning the inability of ladies
who wanted to teach at Negro schools to find rooms.
One witness testified that Southern [apparently white]
ladies who sent to Staunton, Virginia, as teachers of
colored schools found it "almost impossible to get
quarters; people will not take them in to board."
Another witness testified to the imability to find
accommodations (rooms) for northerm ladies (apparently
white) who sent to Raleigh, North Carolina to teach

at Negro schools, 3 /

Most of the testimony involved violence or
threats of violence against Negroes and Union men.
But some of the testimony, as indicated above, was
directed toward private action which stopped short
of violence. Several witnesses for example, referred
to conspiracies, to keep down the wages of the freedmen
(e.g., Id. at 175). What is unclear is the extent,
if any, to which the committee wished to require the
States to afford protection to the Negro from private
acts which, while legal under constitutional state 1law,
were directed only at Negroes. This is the category
in which exclusion from public accommodations falls.
Reference to this type of private action is sporadic.
In addition to the incidents involving the inability
of teachers of Negro schools to get accommodations
and the conspiracies to keep down wages, which might
have been illegal under state law, there is the testi-
mony of a Mail Agent in the United States Post Office
Department to the following effect:

3 / A Major General in command of a district including
the City of Richmond did state that the white people
were:

Extremely reluctant to grant to the

negro his civil rights -- Those privileges
that pertain to freedom, the protection of
life, liverty, and property before the laws,
the right to testify, etc. They are all very
reluctant to concede that; and if it is ever
done, it will be because they are forced to
do it. They are reluctant even to comnsider
and treat the Negro as a free man, to let him
have his half of the side walk or the street

crossing (Id. at 4) (emphasis added).




-7 -

Question. Do you discover a willingness

or unwillingness upon the part of the

whites to recognize the right of the freed-
men to hold or own property, real or personal?

®

Answer. I think there is a great unwilling- i
ness on the part of the people to allow them |
to own property. I judge from the fact that d
it is with great difficulty that a negro can |
rent land to tend himself. They allow him |
no privileges in that respect. If the

negores will work for them, but they are '
not willing to rent them lands or recognize

them as citizens in any respect. (Id. at 154) !

The few references to this type of private i
action seem insufficient to justify the conclusion that
the Committee, in proposing the equal protection clause,
intended to require the States to protect the Negroes
from such action. Whatever further support there is
in the testimony for such a theory, however, I will '
submit in my forthcoming memorandunm.
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K. J. Cash, The Mind of the South (1941

Refexrring to the post-Reconstruction era,
Cash wrote {at p. 108):

for these thirty yvesrs, the
South was to live with wnparzle
ieled plexus of ideas of which
the center was an ever growing
will to mestery of the MNegro.

Gordon W. Allpert, The Natwre of Prejudice (1954)

at po 304y

Bt S8 2 s 1

The Negro is America is
socisily & betier example of
capte tham he is of riage. Simce
sany Hegroes age morc Ceucasian
in their racisl doscent than
they are African, it sakes peor
stnas to assign thewm o the Negro
888, The bandicedps they suffer
{even those individusls with omly
2 teace of ‘Negre bloed*) are A
typically the seocislly inpessed W
aanticape peculiar te fowes :
¢atte~enot satural handicaps
engandered by racial iamheritance.
Plescrinination in employment, »
segregation in housing, asd all A
eother stigmats are mazks of caste
alene., The fact that the Negre
is expected %o *know his plage*

lcc: Records
: Chrone
Poar
ile
(Rm. 1140)
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i3 also a caste requirenente~s
folkway intended 1o enforce
sscribed lower stat us. Legal
sanctions enforce the caste
system in Southern states teday,
but informal sanctioss are cwven
soare powerful.

a2t p. 438;

e + » While it dia true that wn-
less & fairly large percenmtage
sf the people are in favor of »
faw it will meot work, yet it is
false to say thet folbways mmst
alwsys take precedencs over
stateways. It was the Jis Crow
laws in the souwib thnt in large

part created folxways. (emphasis
the m?ﬁw ¥8)

Jolwm Dellazd. Cagste and
{1957 edition; Livet

This book ddentifies the Negre ém the
south 4% & menber of ar "inferier caste” and is
devoted to au ansliysis of his situation. The suthor
is, or was, Professor of Paychology, ¥Tale University.
Particunlarly applicable psassges include:

p. 351 (ufm}mau« B. saith, 7he Celer Line (190$)
2., =8

83 in 2 Southers Town

" 2 e
Lo

a3

s o + The various Jim Crow gue-
toms which isolate the colered
people socially make Nepro age
gression were difficolit and
rednge the ocoasions for white
retalistion. Lot us note in
passing that we are met, agaim,
deplozing or criticining thase
custons, dbut vather sitemptiag
to see how they fusction in
patterniog imifvidunl emetien.
The sounthern conception of the




P,

e

3 -

matter plainly is thsat without
such segreagatios patteras feor
Negroes the amount of epen
vielence between the racas would
be grestiy imcressed. Their
existence in therefore 2 wanner
of holding aggpression in eheck,
These custens 4o sctuslly carcy
te the Negre, whether (ntemtion~
ally or mot, the sense of baing
infesior, of not Delwg worthy to
participate fully is Amevican
secinl 2ife, and sl of deing »
fesred and domgerons sbhject in ¢
fenrsone snd threatening situstion.

The conmamest of thesr taboos
are those asgainst enting st o
table with Negroes, haviang thenm i
in the piarler of ons*s house as ;
guents, shtting with them on the
front poceh of onw*s bowe, and ’ !
the Llide. Any of these sgts i
wonld dmpiy sosial eguality in- 3
stend of social isferioricy for
the Negre. The whiteecaste view
on this matter is simple and
logically consistent, It s felt
that seelal eqguality wounld lesd
directly te soxusl egualiey . . . .

Pe 353-3533

« s o Negreoes sre sot in geseral
allowsd in restanvants where
whites go; in the case of oume .
of the poerer restaurants, there
is & sepazate entrance for them
snd & eurtsin ls drawn so that -
whites and Negreas cammet see ;
one anether essting. In the leng i
narcow theater ia Sontherntows ‘
Begroes buy tickets at the same
box offise (smd pay the sume

sdnission) et they hawve a
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separate entrance and sit on
the balcony., Sometimes in
lazger towms they have theaters
of thelr own where, it ls said,
whitas, by coaventien, do not
gv, although the tabow in ;
whites participating in Regro ;
social events is not ordimarily ;
ag siriagent as in the reverse

£ase. In the county courthouse ‘
we see the caste dsvlistion of !
the Negre sxternaliised in the
signs over toedlet doors, °*Fur
w¥hite Mem Only,® *For White
Homen Only,* *Por Coloved Mem,®
‘fox Colowed Homen.*®

Dellsrd also speaks of the rigoer with which white
people whe violste casie sures (g.g. by addressing
oz referring te Negroes by courtesy titles) are
subjected to oBtracism, caste pressuce, and even
wvio » Professoxr Dollard sees the relatienship
butwesn slavery amd the present cante system &3
follows: p. 62

Cante has replaced sizvery
a8 & means of maintaining the
sssence of the old stasus order
in the South. By sesns of it
; recisl animosity is held at &

% wininum. Caste is often sesn
a8 & barrder o sscilal contuct
o, 8t Lleast, to somz forms of

! socknl comtast. It defines s

! superior aond infexier growp

i and regulates the bebuvier of
the members of ¢osh group. In
sasenee the caste ided seems

to b & baxcier to lepitinste
desgent. A union of members

of the two castes may Bot have
s Jegitimate child. 4311 such
childzren aze nenbexs of the
Lower caste and canmat b

! legitinated inte the wpper

; cante by the fagt that they have
; as upper-caste father or sether,
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Office of the Saolicitor Seneral
Washington, BD. €.

December 31, 1963

MEMORANDUM FOR HAROLD GREENE

Attached is a very rough draft of some pages for
the "sit-in" brief--already much revised and corrected. It
is useful to indicate some of the points on which I need
assistance. I have put a number in the margin equivalent
to the explanatory notes that follow.

l. I need a rather long footnote listing cases
illustrating the extent to which violations of constitutional
rights are the product of combinations of private and govern-
mental action. Ideally, each case would have after it in
parenthesis a few pithy phrases indicating the combination
in that instance. If that is too difficult, it would serve
my purpose to have a very short abstract prepared from this
point of view. Obviously, some of the cases will be used
later in the text--Burton and Lombard, for example.

2. Are there any other commentators who have
espoused Lou Henkin's view?

3. Again, I need a long footnote collecting
illustrative cases. My thought should be plain from the

Burton, Lombard and Hanson cases in the text, but there are

a great many others in the lower courts, such as the Eaton
case, a recent Maryland decision involving the use of school
property by cub scouts or some such organization--I was never
a den mother--restaurants in municipal airports, etc.

4. Are there any cases that sustain this proposi-
tion other than Shelley v. Kraemer and the Girard Trust case--
cases in the State or lower federal courts?

k: = = N
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5. We need some citations for the common law }
duty imposed on businesses affected with a public interest. ‘

Am I right in thinking that farriers are people who keep
boars?

6. The parenthetical note on page 12 is self-
explanatory. ‘

7. and 8. We ought to have some references to
statutes illustrative of the various kinds of licenses,
or else citations from a law review article or two where
their characteristics are discussed--nothing exhaustive.

Archibald Cox

Attachment ‘




ITX
FOR A STATE TO GIVE LEGAL RECOGNITION TO A RIGHT TCO MAINTAIN
PUBLIC SEGREGATION IN PLACES OF PUBLIC ACCOMMODATION
l AS PART OF A CASTE SYSTEM WHICH IS, BOTH IN THIS
PARTICULAR AND IN GENERAL, A PRODUCT OF STATE ACTION,
: CONSTITUTES A DENIAL OF EQUAL PROTECTION OF THE LAWS

The central fact in the present cases is that the

crganized refusal to allow Negroes to eat or mingle with whites
in these places of public accommodation is a measure, stemming

partly from State law, enforced in places heavily affected with
a public interest, and designed only to preserwe with State

support the very caste system that the Amendments sought to eradicate.

We submit that for a State to support that discriminatory mea-
sure, either by arrests and criminal prosecution or by recog-
nizing a privilege of self-help, violates the Fourteenth Amend=- §
ment. The question, being res nova, is not free from doubt,

but our submission is wholly consistent with traditional consti-
tutional principles laid down in the decisions of the Court.

There is no simple formula for distinguishing State

denials of equal protection of the law and State deprivations e

of life, liberty or property from private, i.g. non—-governmental,

invasions of interests protected against the 8tate. In our
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complex society, governmental and private action are oiten
entwined as well as interdependent. The State acts in many
forms and through many channels. Private activity not only
may depend upon State permission and State sanctions but it
may benefit fyxom oxr be gstimulated by State subsidies, State
regulation and other forms of aid or direction. The cases
that have reached the courts demonstrate beyond any reasonable
doubt that invidious discrimination and interference with
aspects of individual liberty is increasingly often the pro-
duct of combinations of private and governmental action.
Mindful of the variety and complexity of the forms of State
action and their relation to racial discrimination and other
invagions of fundamental rights, the Court has eschewed the
"impossible task” of formulating fixed rules and has sifted
the facts and weighed the circumstances of each case in order
to attribute "its true significance" to both obvious and non-~
obvious "involvement of the State in private conduct"” (Buxrton
v. Wilmington Parking Authority, 365 U.S. 715, 722). "The
ultimate substantive question is . . . whether the character

of the State's involvement in an arbitrary discrimination isg

such that it should be held xegponsible for the discrimination”
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| (Mr. Justice larlan concurring in Peterson v. Greenville,

373 U.S. 244, 249). The reguired judgment upon the whole

seems not essentially different in method from the deter-
mination of other forms of legal liability for the results
of mingled causes.

In the present case the elements of State action
outweigh the aspects of private freedom of choice.

First, the State has provided official sanctions
for the imposition of a racial stigma through the interven-
tion of the police, arrests, prosecution and conviction of
crime. By thus supporting whenever it is challenged a com~
munity practice of imposing segregation in virtually all
places of public accommodation, the State gives the practice
the effect of law much as if it were an ordinance forbidding
Negroes to enter and seek service in any restaurant or lunch
counter where whites are eating. |

In emphasizing the State's provision of legal sanctions

as an element of State involvement leading to the conclusion of

State responsibility, we refrain from arguing that such State

action is always enough to implicate the State for the purposes

of the Fourteenth Amendment and reduce the analysis to an

s
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g ingquiry into whether the action is reasonable or unreasonable

in the light of all the circumstances including the assertion

of any counterbalancing constitutional right such as the house-

holder's right of privacy. The argument may find support in

|
the language of Shellevy v. Kxaemex, 334 U.£. 1, and has been |
}‘ 1£:} espoused by some commentators and one State court. It seems

o to us, however, that the decision in Shelley v. Kraemer rests

more solidly upon narrower grounds. The elements of law in

the enforcement of restrictive covenants running with the law, %
created and enforced by the State, greatly outweigh any i
elements of private choice. The thrust of restrictive cove- j

nants is the power to bind unwilling strangers to the initial
Nor are restrictive covenants typically found in isolation.

transaction./ Typically the developer of a housing tract and
Their function is to cover whole neighborhoods.

his immediate grantees have long scattered from the area

subject to the covenant, and enforcement is sought against

a willing buyer and willing seller who were strangers to the

original.transaction. The series of covenants imposed upon

the unwilling parties to later transactions becomes in effect

a local zoning ordinance with all the power of law to bind

those subject to the restriction without their consent. Where

the State has delegated a power so similar to law-making

bt e =
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{ authority to private perxsons, its exercise may fairly be
held subject to constitutional restrictions. Essentially

the same principle has been applied in quite different con~-

texts. E.g., Railway Employeeg' Dep't. v. Hanson, 351 U.S.
225; cf. Steele v. Louigville & N, Ry., 323 U.5. 192: Street

'.‘L_ " REE > 2.3 v R Yy ,_ ik A.; o wd . 367 L}OS- 740&

To interpret Shelley v. Kraemer more broadly raises
extraordinary difficult problems.

Precedent apart, the suggestion that the State is
involved for the purposes of the Fourteenth Amendments when-
ever it gives the support of ite police orxr courts to an
exercige of private choice raise too many apparently insoluble

difficulties for us to urge it as an acceptable principle of

constitutional adjudication. Tc hold that a householder,

lawyer cr businessman may admit or exclude guests at his abso-

lute discretion, however wise, capricious or immoral, but that

he may not look to public authority to safeguard the right
where the State could not constitutionally make the same choice,
would be to deny the right to the poor and powerleas and to
invite the rich ox strong to recall the age of private armies.

The constitutional doctrine expounded in State v. Brown, A.24

(Del. 1963) raises grave prospects of public disorder.
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Perhaps one can escape that difficulty by saying
that a State acts not only through its police, prosecutors
and judicial commands but also when its law recognizes for any
purpose a right, privilege or immunity. 8uch recognition is,
like the intervention of the police, indubitably State action
but te say that such State action is alone enough to make the
State responsible for the private person's exercise of his
legal rights would km subject a wide variety of heretofore
private decigions to the limitations of the Fourteenth Amend-
ment as if they were the action of a State. Must a lawyer
select clients and a doctor patients whimsically or only upon
reasonable distinctions? May a private school endowed by its
founders as a charitable corporation for the education of
Episcopalians prefer applicants of that faith over Jews ox
Roman Catholics? May it terminate the tenure of a teacher
who avows atheism? May popular distributors of soap and
detergents discharge an executive whose speeches and political
associations with right or left wing extremists, in the judg-
ment of the management, injure its public relations? Would

the case be different if there were no risk of injury to the

business but the other executives found the association highly

e -
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distasteful? A 8tate could not constitutionally command such
discrimination and interference with individual freedom. Must
its law therefore withhold all legal recognition of the right
of private persons to engage in them?

It is suggested that the State need withhold such
recognition only when the discrimination or interference is not
counter~balanced by another constitutional interest of equal
magnitude such as the householder's constitutional right of
privacy, which would include the right to choose his guests;
if the requirement of a counterbalancing interest of consti-
tutional magnitude were taken seriously the analysis would be
back close to the contention that wherever a State can legislate
to prohibit discrimination or to secure civil liberties, the
issue cannot be left to private choice without offending the
Amendment for although there is State responsibility in such
case, the State is barred only from arbitrary and capricious
action. If other interests will suffice, the substantive
restriction wpon private action is leas severe, but there re~
mains the difficulty that imposing State responsibility upon

the basis of any recognition of a private right turns all manner

of private activities into constitutional issues upon which

F o
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neither individuals, the Congress nor the States can exercise
the final judgment. Nothing in this Court's decisions or
elsewhere in constitutional history suggests that the Four-—
teenth Amendment's prohibitions against State action put such
an extraordinary responsgibility upon the Court. It seems
wiser and more in keeping with our ideals and institutions
to recognize that meither recognition of a private right in
a State's jurisprudence nor securing the right through police
protection and judicial sanctions is invariably sufficient
involvement to impose upon the State responsibility upon the
Fourteenth Amendment.

To go to the other extreme and hold that State sanctions
for private choice are irrelevant to the question of the State
respondent ig untenable upon both precedent and principle. A
State cannot exculpate itself merely by showing that a private
person made the effective decisgion to engage in invidious
discrimination or some other invasion of fundamental rights.
There are numerous decisions both in this Court and others

holding that a State had violated the Fourteenth Amendment

where its participation facilitated or encouraged discrimination

but left the decision to private choice. In Burton v. Wilmington
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Parking Authorxity, 365 U.&. 715, the State was involved through
ownership of the building and there was continuing mutual
interdependence as well as assocliation hetween the State
parking facility and the private restaurant but the actual
decision to exclude Negroes from the restaurant wae made by
the restaurant alone. In Lombard v. Louigiang, 373 U.S. ===
government officials encouraged the discrimination but the
decision was individual. Mr. Justice Harlan urged in dissent
that the State involvement wasg insufficient if the decision to
digcriminate was private, but his view was rejected by the rest
of the Court. The principle is not confined to cases of racial

t. v. Hanson, 351 U.S.

discrimination.
the federal statute merely removed legal obstacles to private

agreements which the parties might conclude or reject, but this
was unanimously held sufficient to subject the consequences ot
the resulting agreements to scrutiny under the First and Fifth

.5 323 U.S.

Amendments. Compare Steele v.

s , 367 U.8. 740.

192;

States have also been held responsible where theirxr

sole participation was to permit and carry out an exercise of

private right. In the Girard Trust case the public auvthorities

225,
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did no more than give effect to a private individual's testa-
nentary instructiong concerning the disposition and use of his
property. IFennsylvania v. Board of Tru , 353 U.S. 230. The
State, through a municipal subdivieion, was continuously and

intimately involved; the element of individual freedom was

diluted by the lapse of a century since the testator's death:
kut the fact remains that the State was participating only to

give effect to a private decision. Shellev v. Kraemer, 334

UesS. 1, is still closer to the point for there the State ac~-
tion consisted solely of a legal system that recognized a
private right to negotiate covenants running with the land
and would enforce such agreements even when radially dis-
criminatory. Manifestly, there would have been no racial
discrimination but for the private cheice; the State did

nothing to encourage it. The core of the decision, as sug-

gested above, appears to be the judgment that, in that instance

of discrimination which was a product of private contract combined
with jural recognition and enforcement, the elements of law
bulked so large and so important in proportion to the factor

of private choice as to require the conclusion of State, as

well as private, responsibility. Accord: Bolling v. Sharpe, j

s 5 i 1 b T
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£ 334 U.S. 1; Barxows v. Jackgon, 346 U.S5. 242. Our argument
is essentially the same in the present case save that the
elements of State involvement are by no means confined to
4
the recognition and enforcement of the private right.
One of the additional elements is the high degree
of accepted State responsibility for these places of public
§ accommodation. The restaurants serve functions in a modern
community not dissimilar to the innkeepers, carriers, ferries
;f“i) and farriers which at common law had a duty to serve all
\Mw, members of the public equally to the extent of their facilities.
The amusement park invites the general public. Both businesses
are not only subject to detailed Btate regulation, including

the imposition of a duty to render service without regard to

race, religion or national origin, but they closely resemble

-/ It may be suggested that in the Girard Trust case the
State was required to determine whether an applicant was
white or Negro, and that in Shelley v. Kraemer and other
cases of restrictive covenants the State gave judgment to
the plaintiff only after satisfying itself of the race of
the prospective purchaser: whereas in the present cases,
the States were evicting the persons deemed objectionable
by the managers without the States' inquiring into race or
color. Other cases show the difference to be unimportant.
In the Burton, Peterson and Lombard cases the question of
the petitioners' race was interjected only as part of their
constitutional claim; in Petergon and Lombard, as here, the
State could say that it proceeded against persons identified
as objectionable by the managers without asking their race

or colox.
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those enterprises historically regarded as so aifected with
a public interest as to be under a duty to serve all comers.
In these cases, moreover, the States have actually undertaken
detailed regulation of the enterprises where petitioners
sought service. They are licensed and inspected. [llere
gshould be filled in a detailed statement of all State and
local regulation of the establisghments in question. I am
particularly anxious to know whether the State authorities
place any limit on the number of licenges thev will issue }
or the kinds of pexsons to whom they will issue licenses.
For example, assuming that Glen Echo is licensed, would the
Montgomery County authorities license another amubsément park
one mile away?]

In pressing these elements of State involvement,
we do not go to the point of urging that the possession of ?
any license, the potentiality of State regulation, or even
the actuality of detailed regulation of other aspects of a
business is alone enough to carry State responsibility for
the owners' practices in selecting customers. The weighty

support which the opiniong of the first Mr. Justice Harlan

and Justice Douglas give the argument require its careful
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consideration, but we have been unable to resolve to our own

satisfaction the diffiiculties inherent in the implications of

o f - ngw
that analysis when carried te the noint ed—ssserttmwebhad-the

-, ,.':‘"__Mr"(‘. f{ '*"j*‘l//

Jgrant of any license aggthi(ébwer of regulation is the only
element of State involvement. Some licenses give the holders
a special privilege to conduct for the benefit of the public
a business in a field not open to unrestricted entry. In such
cases the grant of one license excludes other applicants, and
the possession of a State license by one who follows a practice
¢f invidious discrimination against part of the public in effect
shuts off the victime from facilities that would otherwise be
available. 1In such a case, the State is responsible under the
Fourteenth Amendment. In most cases, however, the license is
only a technique of examination, taxation or regulation. It
carries no duty to serve any member of the public. The State’'s
responsibility for the licensee's conduct is surely no greater
than if the business were taxed, inspected or regulated without
the issuance of a license.

To say that the possession of State power to prohibit
private discrimination which would ke invidious in a State

official is enough to render the State responsible under the

|
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Fourteenth Amendment would seem to obliterate any distinction
ketween public and private action. There are few activities
or institutions in which a State lacks power to prchibit racial
discrimination. Charitable corporations, like schools and
hospitals, are undoubtedly subject to the State's constitutional
power to prohibit racial or religious discrimination. The
suggested doctrine would geem to mean that because the State
could deny them their present freedom of choice, the Fourteenth
Amendment denies it. Again, a State doubtless has the same
power topprohibit discrimination in employment in any sizeable
priwvate business or to require lawyers and doctors to select
all clients and patients without regard to race, color and
religion as it has to regquire places of public accommodation
to render service without individual discrimination. Further-
more, the principle would seem to extend beyond invidious
discrininations. In all likelihood, a State has power to
require the operators of public halls to license their use

; for public meetings of organizations of every political com-

‘ plexion. 8Similarly, the States must have power to require

schools and colleges te grant students and teachers a trial

type hearing with the privilege of facing their accusers when
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b ; facing dismissal or expulsion. It can hardly be supposed,
however, that the Fourteenth Amendment presently imposes
such requirements. Yet, we discern no way of escaping that
conclusion if the potentiality of State regulation is suf-
ficient to subject the private action to the test of the
Fourteenth Amendment. The preservation of a free and plu-
ralistic society would seem to require some freedom for
private choice in social, business and professional associa-
tions. Freedom of choice means the liberty to be wrong as
well as right, to be mean as well as noble, to be viﬁfbua
as well as kind, And even if that view be wholly wrong,
the philosophy of federalism leaves the choice to the States %
and their people imstead of vesting the only powex of |

effective decisgion in the federal courts. !
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DO NOT TYPE MESSAGE BEYOND THIS LINE

SHOULD BE FORWARDED AS SOON AS RECEIVED BUT IN ANY EVENT
NOT LATER THAN MONDAY, JANUARY 6, 1964. IF YOU HAVE ANY
QUESTION OR PROBLEM CALL ME OR ASSISTANT ATTORNBY GENERAL
BURKE MARSHALL.

NICHOLAS deB. KATZENBACH
DEPUTY ATTORNBY GENERAL
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CIVIL RIGHTS DIVISION
DEPARTMENT OF JUSTICE

HONORABLE BEN HARDEMAN

UNITED STATES ATTORNEY

216 U.S. POST OFFICE AND COURTHOUSE BUILDING
MONTGOMBRY 4, ALABAMA

PLEASE PROCURE THE TEXT, CITATION, DATE, ANY AMENDMENT OR
REPEAL, OF ANY PRESENT AND PAST ORDINANCES, GOING BACK TO
1865, IN MONTGOMBR?,PBRTAINING TO RACIAL SEGREGATION, DIS.
CRIMINATION, SEPARATION OF THE RACES, OR EXCLUSION OF
NBGROES;IN RESTAURANTS, HOTELS, INNS, THEATERS, PLACES OF
AMUSEMENT, PUBLIC TRANSPORTATION FACILITIES (INCLUDING

RAILROADS, BUSES, AND STREETCARS), AND PLACES OF PUBLIC

ACCOMMODATION GENERALLY, AND ANY OTHER ORDINANCES PURPORT-
ING TO PROVIDE FOR THE RACIAL SEGREGATION OF PRIVATELY-
OWNED FACILITIES, THIS MATERIAL SHOULD BE PFORWARDED AS
SOON AS RECEIVED BUT IN ANY EVENT NOT LATER THAN MONDAY,
JANUARY 6, 1964. IF YOU HAVE ANY QUESTION OR PROBLEM CALL

ME OR ASSISTANT ATTORNEY GENERAL BURKE MARSHALL.

NICHOLAS deB. KATZENBACH
DEPUTY ATTORNEY GENERAL

1

Harold H. Greene, Chief 12/30/63 7:20 P .M,
Appeals & Research Sec. Civ. Rghts. 2175




CIVIL RIGHTS DIVISION
DEPARTMENT OF JUSTICE

HONORABLE LOUIS C, LACOUR

UNITED STATBS ATTORNEY

NEW ORLEANS 16, LOUISIANA

PLBASE PROCURE THE TEXT, CITATION, DATE, ANY AMENDMENT OR
REPEAL, OF ANY PRESENT AND PAST ORDINANCES, GOING BACK TO
186§,IN NEW ORLEANS AND BATON ROUG%,PERTAINING TO RACIAL
SEGREGATION, DISCRIMINATION, SEPARATION OF THE RACES, OR
EXCLUSION OF NBGROﬂgﬁlN RESTAURANTS, HOTELS, INNS, THEATER
PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION PFACILITIES
(INCLUDING RAILROADS, BUSES, AND STREBETCARS), AND PLACES
OF PUBLIC ACCOMMODATION GENERALLY, AND ANY OTHER ORDINANCH
PURPORTING TO PROVIDE FOR THE RACIAL SEGREGATION OF
PRIVATELY-OWNED FACILITIES, THIS MATERIAL SHOULD BE FOR-
WARDED AS SOON AS RECEIVED BUT IN ANY EVENT NOT LATER THAN
MONDAY, JANUARY 6, 1964, IF YOU HAVE ANY QUESTION OR

PROBLEM CALL ME OR ASSISTANT ATTORNBY GENERAL BURKE

MARSHALL.
NICHOLAS deB. KATZENBACH
DEPUTY ATTORNEY GENERAL
Harold H. Greene, Chief, Appeals & 12/30/63

Research Section, Civil Rights Div, 2175

7:36 P M,
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CIVIL RIGHTS DIVISION \
DEPARTMENT OF JUSTICE L &

-

HONORABLE VERNOL R. JANSEN
UNITED STATES ATTORNEY

311 FEDERAL BUILDING
MOBILE, ALABAMA 1
PLEASE PROCURE THE TEXT, CITATION, DATE, ANY AMENDMENT OR
REPEAL, OF ANY PRESENT AND PAST ORDINANCES, GOING BACK TO

1865, IN SBLMA PERTAINING TO RACIAL SEGREGATION, DIS~

CRIMINATION, SEPARATION OF THB RACES, OR EXCLUSION OF

NBGROB%}IN RESTAURANTS, HOTELS, INNS, THEATERS, PLACES OF

AMUSEMENT, PUBLIC TRANSPORTATION FACILITIES (INCLUDING

RAILROADS, BUSES, AND STREETCARS), AND PLACES OF PUBLIC

ACCOMMODATION GENERALLY, AND ANY OTHER ORDINANCES PURPORT-

ING TO PROVIDE FOR THE RACIAL SEGREGATION OF PRIVATELY-

OWNED FACILITIES. THIS MATERIAL SHOULD BE FORWARDED AS
SOON AS RECEIVED BUT IN ANY EVENT NOT LATER THAN MONDAY,
JANUARY 6, 1964. 1IF YOU HAVE ANY QUESTION OR PROBLEM CALL

ME OR ASSISTANT ATTORNEY GENERAL BURKE MARSHALL,.

NICHOLAS deB. KATZENBACH
DEPUTY ATTORNEY GENERAL

1

Harold H., Greene, Chief, Appeals and 12/30/63 7:26 P .M,
Research Section, Civil Rights Div. 2175




DEPARTMENT OF JUSTICE

HONORABL: JOSEPH D, TYDINGS

UNITED STATLBS AllTGiNuY

506 POST OFFICE BUILDING

BALTIMORE 2, MARYLAND

PLEASE PROCURE THE TEXT, CITATION, DATE, ANY AMENDMENT OR
REPEAL, OF ANY PRESENT AND PAST ORDINANCES, GOING BACK TO
186§,IN BALTIMORE, CAMBRIDGE, AND SALISBURY; PERTAINING TO
RACIAL SEGREGATION, DISCRIMINATION, SEPARATION OF THE
RACES, OR EXCLUSION OF NEGROES, IN RESTAURANTS, HOTELS,
INNS, THEATERS, PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION
FACILITIES (INCLUDING RAILROADS, BUSES, AND STREETCARS),
AND PLACBS OF PUBLIC ACCOMMODATION GENERALLY, AND ANY
OTHER ORDINANCES PURPORTING TO PROVIDE FOR THE RACIAL
SEGREGATION OF PRIVATELY-OWNED FACILITIES, THIS MATERIAL
SHOULD BE PORWARDED AS SOON AS RECEIVED BUT IN ANY EVENT
NOT LATER THAN MONDAY, JANUARY 6, 1964. IF YOU HAVE ANY
QUESTION OR PROBLEM CALL ME OR ASSISTANT ATTORNEY GENERAL
BURKE MARSHALL.

NICHOLAS deB. KATZENBACH
DEPUTY ATTORNEY GENERAL

L VIR

 §

Harold H, Greene, Chief, Appeals and 12/30/63 8:01 P M,
Researcb

Section, Civil Rights Div. 2175




DEPARTMENT OF JUSTICE

HONORABLE EDWARD L., SHAHEEN
UNITED STATES ATTORNEY
L 408 POST OFFICE BUILDING

SHREVEPORT, LOUISIANA
PLEASE PROCURE THE TEXT, CITATION, DATE, ANY AMENDMENT OR
REPEAL, OF ANY PRESENT AND PAST ORDINANCES, GOING BACK TO
1865, IN SHREVEPORT AND MONROE, PERTAINING TO RACIAL SEG-
REGATION, DISCRIMINATION, SEPARATION OF THE RACES, OR

EXCLUSION OF NEGROES, IN RESTAURANTS, HOTELS, INNS,

THEATERS, PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION
BACILITIBS (INCLUDING RAILROADS, BUSES, AND STREETCARS),
AND PLACES OF PUBLIC ACCOMMODATION GENERALLY, AND ANY OTHER
ORDINANCES PURPORTING TO PROVIDE FOR THE RACIAL SEGRE-
GATION OF PRIVATELY-OWNED PFACILITIES. THIS MATERIAL

SHOULD BE FORWARDED AS SOON AS RECEIVED BUT IN ANY EVENT
NOT LATER THAN MONDAY, JANUARY 6, 1964, IF YOU HAVE ANY
QUESTION OR PROBLEM CALL ME OR ASSISTANT ATTORNEY GENERAL
BURKE MARSHALL.

NICHOLAS deB, KATZENBACH
DEPUTY ATTORNEY GENERAL

1

Harold H, Greene, Chief, Appeals & 12/30/63 7:42 P M,
Research Section, Civil Rights Div., 2175

—




DEPARTMENT OF JUSTICE I/ i

HONORABLE CLINTON N, ASHMORE

UNITED STATES ATTORNEY

TALLAHASSEE, FLORIDA

PLEASE PROCURE THE TEXT, CITATION, DATE, ANY

AMENDMENT OR REPEAL, OF ANY PRESENT AND PAST ORDINANCES,
| GOING BACK TO 1865, PERTAINING TO RACIAL SEGREGATION,

DISCRIMINATION, SEPARATION OF THE RACES, OR EXCLUSION

OF NEGROES, IN RESTAURANTS, HOTELS, INNS, THEATERS,

PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION FACILITIES

(INCLUDING RAILROADS, BUSES, AND STREETCARS) AND PLACES

OF PUBLIC ACCOMMODATION GENERALLY, AND ANY OTHER

ORDINANCES PURPORTING TO PROVIDE FOR THE RACIAL SEGRE=

GATION OF PRIVATELY-OWNED FACILITIES, WITH RESPECT TO

TALLAHASSEE AND GAINESVILLE.

IF YOU HAVE ANY QUESTION OR PROBLEM CALL ME
OR PROBLEM CALL ME OR ASSISTANT ATTORNEY GENERAL BURKE
MARSHALL, THIS MATERIAL SHOULD BE FORWARDED AS SOON
E AS RECEIVED BUT IN ANY EVENT NOT LATER THAN MONDAY,

JANUARY 6, 1064,
NICHOLAS deB. KATZENBACH

DEPUTY ATTORNEY GENBRAL
1

Harold H., Greeme, Chief, 12/30/63 7:10 p.m
Appeals and Research Section 2175 )

R R



DEPARTMENT OF JUSTICE

HONORABLE WILLIAM A, MEADOWS, JR.
| FEDERAL BUILDING

| 300 N, E, FIRST AVENUE

MIAMI 32, FLORIDA

PLEASE PROCURE THE TEXT, CITATIONL‘Defﬁ, ANY
AMENDMENT OR REPEAL, OF ANY PRESENT AND PAS%jéRﬁINANCES,
GOING BACK TO 1865 I=MEAMI. PERTAINING TO RACIAL SEGRE-
GATION, DISCRIMINATION, SEPARATION OF THE RACES, OR EXCLU-

SION OF NEGROES, IN RESTAURANTS, HOTELS, INNS, THEATERS,

PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION FACILITIES
1 (INCLUDING RAILROADS, BUSES, AND STREETCARS), AND PLACES
OF PUBLIC ACCOMMODATION GENERALLY, AND ANY OTHER

ORDINANCES PURPORTING TO PROVIDE FOR THE RACIAL SEGRE-

GATION OF PRIVATELY-OWNED FACILITIES,

THIS MATERIAL SHOULD BE FORWARDED AS SOON AS
RECEIVED BUT IN ANY EVENT NOT LATER THAN MONDAY,
JANUARY 6, 1964, IF YOU HAVE ANY QUESTION OR PROBLEM

CALL ME OR ASSISTANT ATTORNEY GENERAL BURKE MARSHALL,

NICHOLAS deB, KATZENBACH
DEPUTY ATTORNEY GENERAL

12-30-63 7:25 p.m,

Harold G, Greene, Chief, Appeals
and Research Section

2175




VB PARIMENT OF JUSTICE

HONORABLE THOMAS B, MASON
UNITED STATES ATTORNEY
FEDERAL BUILDING
ROANOKE, VIRGINIA

PLEASE PROCURE THE TEXT, CITATION, DATE, ANY
AMENDMENT OR REPEAL, OF ANY PRESENT AND PAST ORDINANCES,
GOING BACK TO 1865 IN ROANOKE, LYNCHBURG, AND DANVILLE,
PERTAINING TO RACIAL SEGREGATION, DISCRIMINATION, SEPARA-
TION OF THE RACES, OR EXCLUSION OF NEGROES, IN RESTAURANTS,
HOTELS, INNS, THEATERS, PLACES OF AMUSEMENT, PUBLIC TRANS=-
PORTATION FACILITIES (INCLUDING RAILROADS, BUSES, AND
STREETCARS), AND PLACES OF PUBLIC ACCOMMODATION GENERALLY,
AND ANY OTHER ORDINANCBS PURPORTING TO PROVIDE FOR THE
RACIAL SEGREGATION OF PRIVATELY-OWNED FACILITIES,

THIS MATERIAL SHOULD BE FORWARDED AS SOON AS
RECEIVED BUT IN ANY EVENT NOT LATER THAN MONDAY,
JANUARY 6, 1964, IF YOU HAVE ANY QUESTION OR PROBLEM
CALL ME OR ASSISTANT ATTORNEY GENERAL BURKE MARSHALL,

NICHOLAS deB, KATZENBACH
DEPUTY ATTORNEY GENERAL

Harold H, Greene, Chief, 12-30-63
Appeals and Research Section 2175

1
7:45 p.m,
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HONORABLE EDWARD F, BOARDMAN
UNITED STATES ATTORNEY
TAMPA, FLORIDA

PLEASE PROCURE THE TEXT, CITATION, DATE, ANY
AMENDMENT OR REPEAL, OF ANY PRESENT AND PAST ORDINANCES,
GOING BACK TO 186§‘IN JACKSONVILLE AND TAMPA,PERTAINING
TO RACIAL SEGREGATION, DISCRIMINATION, SEPARATION OF THE
RACES, OR EBXCLUSION OF NBGROEQ,IN RESTAURANTS , HOTELS,
INNS, THEATERS, PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION
FACILITIES (INCLUDING RAILROADS, BUSES, AND STREETCARS),
AND PLACES OF PUBLIC ACCOMMODATION GENERALLY, AND ANY
OTHER ORDINANCES PURPORTING TO PROVIDE FOR THE RACIAL
SEGREGATION OF PRIVATELY-OWNED FACILITIES,

THIS MATERIAL SHOULD BE FORWARDED AS SOON AS
RECEIVED BUT IN ANY EVENT NOT LATER THAT MONDAY,
JANUARY 6, 1964, IF YOU HAVE ANY QUESTION OR PROBLEM
CALL ME OR ASSISTANT ATTORNEY GENERAL BURKE MARSHALL,

NICHOLAS deB, KATZENBACH
DEPUTY ATTORNEY GENERAL

Harold H. Greene, Chief, 12-30-63

Appeals and Research Section 2175

1

7:35 p.m,




DRPARTMENT OF JUST &

HONORABLE CLAUDE V, SPRATLEY, JR. /gg o} .
' . ) i
UNITED STATES ATTORNEY f N
E POST OFFICE BUILDING o . ) et ‘
1 RICHMOND 10, VIRGINIA Lo e P R .
PLEASE PROCURE THE TEXT, CITATION, DATE, ANY C )’

AMENDMENT OR REPEAL, OF ANY PRESENT AND PAST ORDINANCES, ~ , - )

GOING BACK TO 1865, IN RICHMOND AND NORFOLK, PERTAINING TO IVEEEE
RACIAL SEGREGATION, DISCRIMINATION, SEPARATION OF THE

RACES, OR EXCLUSION OF NEGROES, IN RESTAURANTS, HOTELS,

INNS, THEATERS, PLACES OF AMUSEMENT, PUBLIC TRANSPORTATION

FACILITIES (INCLUDING RAILROADS, BUSES, AND STREETCARS),

ANY
AND PLACES OF PUBLIC ACCOMMODATION GENERALLY, AND/OTHER

ORDINANCES PURPORTING TO PROVIDE FOR THE RACIAL SEGREGA-
| TION OF PRIVATELY-OWNED FACILITIES,

E THIS MATERIAL SHOULD BE FORWARDED AS SOON AS

| RECEIVED BUT IN ANY EVENT NOT LATER THAN MONDAY,

JANUARY 6, 1964, 1IF YOU HAVE ANY QUESTION OR PROBLEN
CALL ME OR ASSISTANT ATTORNEY GENERAL BURKE MARSHALL,

| NICHOLAS deB. KATZENBACH
| DEPUTY ATTORNEY GENERAL

1

12-30- . .m,
Harold H, Greene, Chief, 2175 30-63 7:355 p.m
Appeals and Research Section
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UNITED STATES GOVERN _ NT

-

DE _RTMENT OF JUSTICE

Memorandum

TO

FROM

SUBJECT:

Harold H, Greene, Chief
Appeals and Research Section DATE: December 30, 1963
Civil Rights Division

DR:BR:ichb

David Rubin and Battle Rankin

Sit-in Cases

This memorandum contains a summary dis-
cussion of the extent to which the legislative
history of the Fourteenth Amendment supports the
following statements in the Solicitor General's
memorandum of December 18, 1963, concerning the
sit-in cases:

fﬁt p. 6:

The Amendment was concerned not merely
with what a State did, but with the ef-
fect of the State®s action upon the op-
portunities for the former slaves to
become equal with other men, It was con-
cerned with condi tions~-with denials of
equal civil rights as a consequence .of
State action., The right to equal treat-
ment in places of public accommodation is.
one of the fundamental rights the Amend-
nent was intended to secure against all
forms of denial as a consequence of State
action, The consequence does not end when
the State action ceases, We do not sug-
gest that the victim of the discrimination
has a right to service that he can enforce
against the proprietor of the private
establishment, Our case is pitched upon
the much narrower proposition that so long
as the custom of practicing discrimination
against Negroes in places of public ac-
commodation survives as a proximate conse-
quence of earlier discriminatory State
laws, Congress has power to emact legis-
lation appropriate to remedy the violation
and the State may not, without a further
violation, lend the aid of its police or
courts to support the discrimination,

At p. 11:

The Amendment was intended to grant power
to enact broad civil rights legislation in
situations in which the States had denied
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the freedmen equal protection of the laws,
Congress is not limited under Section 5 to
inhibiting the State?!s violations, It has
the power to secure the right to civil
equality by dealing with the consequences
of the violatio§LJ

We have not yet completed the extemsive
discussion of the foregoing issues which we are
presently preparing. That discussion will be com=
pleted within a few days. The present memorandum
is intended only to summarize our conclusions,

I

The first question is the extent to which
the legislative history of the Fourteenth Amendment
affords support for the proposition that

The Amendment was concerned not merely
with what the State did, but with the
effect of the State's action upon the
opportunities for the former slaves to
become equal with other men., It was con-
cerned with conditions~-with denials of
equal civil rights as a consequence of
State action, The right to equal treat-
ment in places of public accommodation is
one of the fundamental rights the Amend-
ment was intended to secure against all
forms of denial as a consequence of State

action,

There is no doubt that the 14th Amendment
was aimed at elevating the Negroes by securing them
against the denial of equal civil rights as a con-
sequence of state action., The critical question,
however, is whether the right of equal access to
places of public accommodation was one of the fund-
amental rights which the Amendment was intended to
secure against such state action,

Unfortunately, there is not even the
barest mention of the words "public accommodation™,
whotel®, "restaurant", "inn", "theater™, "place of
public amusement® or any other establishment of
like nature in the congressional debates concerning
the adoption of the 14th Amendment or in the Journal
of the Joint Committee on Reconstruction, Members
of the Committee which reported on the resolution
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embodying the proposed Fourteenth Amendment to the
Congress (Representative Stevens and Senator Howard)
spoke primarily about the effect of the amendment in
abolishing class legislation (Globe, 39th Cong.,

lst Sess., pp. 2459, 2766),

There is general language in the debates
which suggests that the Amendment was concerned with
any form of inequality imposed as a consequence of
state action, For example, Senator Howe of Wisconsin
stated that it was a known fact that, except for fed-
eral authority, the Southern states would have
"denied to a large portion of their respective popu~
lations the plainest and most necessary rights of
citizenship", the right to own land, to collect wages
by legal process, to appear in courts, to give testi=-
mony (Globe, Appendix, p.219), Most of these states
had abandoned their attempts to deny these basic
! rights, but

these are not the only rights that can be
denied; these are not the only particu-
lars in which unequal laws can be inm-
posed, (Ibid.)

e it a- st ]

: Statements of this type, however, do not show that
} public accommodations were a special concern of the
Congress,

We have examined the legislative history
of the Civil Rights Act of 1866 because there were
many statements in the debates on the Fourteenth
; Amendment which show that members of Congress
; thought that the rights guaranteed by the Civil
Rights Act were to be secured by section 1 of the
Fourteenth Amendment, We have found one statement
by Senator Garrett Davis of Kentucky--a vehement
opponent of the Act of 1866~=~suggesting that the
1 bill would "sweep . . . away"™ distinctions between
whi tes and Negroes in cabins, state~rooms and
tables on ships and steamboats, in parlors, saloons,
chambers, table and baths in public hotels, and in
churches and railroads._1/ No attempt was made by

i/ The bill which became the Civil Rights Act of
1866 (S. 61) originally contained general language
prohibiting "discrimination in civil rights or im=
munities among the inhabitants of any state, . ., on
account of race, color, or previous condition of
servitude,™ The bill passed the Senate in this form,
(continued on following page)
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proponents of the bill to deny that the bill had
the effect attributed to it by Senator Davis. How-
| ever, no proponent affirmatively stated that the

: bill would have this effect.

The Freedmen's Bureau Bill (S, 60), which
was introduced by Senator Trumbull as a companion
measure to the Civil Rights Bill, was vetoed by
President Johnson, and failed to pass over the
veto, contained a provision requiring the President
to extend protection through the Freedmen's Bureau
! whenever it appeared that any of the civil rights
‘ or immunities of white persons were being refused
or denied freedmen on the basis of color (Globe,
39th Cong.,, p. 209), Three opponents, but no sup-
; porters, of this measure made statements suggesting
that it would prohibit discrimination in places of
public accommodation (Globe, 39th Cong., p. 70,
541, 936)., The statements of the opponents are not
significant because the statements had reference to
broad language similar to that which was deleted in
the Civil Rights Act of 1866,

We conclude that support for the theory
that the right to equal access to places of public
accommodation was a fundamental right intended to
be secured by the Fourteenth Amendment against all
forms of state action is very meager and insuffi-
cient, Congress was concerned with remedying |
greater evils, such as State laws which kept the
Negro in a state of virtual slavery by denying him
such rights as the right to contract, sue, buy,
hold or sell property, testify, move freely within
| town limits, congregate on the streets, or engage
: in business, The most that can be said is that
since the framers stated they were abolishing class
legislation, they would, had the problem been im=
mediately before them, have contemplated that the
F . Amendment would sweep away laws requiring ex-
clusion of Negroes from places of public accommo-
dation._2/

_1/ (continued from preceding page):

but the quoted language was deleted by the House, The
statement by Senator Davis, however, was made after
President Johnson had vetoed the bill and in the course
| of the post-veto debates which led to the overriding of
the veto, Thus, at the time the statement was made, the
bill was identical to the Act as passed,

i _3/ As the Supreme Court concluded in the Brown case
| with respect to school segregation, the history is in-
conc lusive with regard to the framers®' view of segre-

gation laws,




B
R
AN - 5 -
L8

I1

The second question is whether the legislative
history of the Fourteenth Amendment supports the proposi-
tion that:

The Amendment was intended to grant power

to enact broad civil rights legislation in
situations in which the States had denied the
freedmen equal protection of the laws, Congress
is not limited under Section 5 to inhibiting

the Statet's violations, It has the power to
secure the right to civil equality by dealing
with the consequences of the violation,

In the debates on the resolution reported by
the Joint Committee on Reconstruction embodying the
proposed Fourteenth Amendment, there was little discussion
of the effect of the section authorizing Congress to enact
appropriate legislation to enforce the Amendment., Senator
Howard, a member of the Joint Committee, made the most
complete statement on the purpose of the section, but
his statement is inconclusive, After referring to the
privileges and immunities to be secured by the Amendment
from state denial, he declared that the section was "a
direct affirmative delegation of power to Congress to
carry out all the principles of all these guarantees, a
power not found in the Constitution,"™ (Globe, p. 2766),
He then went on to say that the section

gives to Congress power to enforce, by
appropriate legislation, all the provim
sions of this Article of Amendment,
Without this clause, no power is granted
to Congress by the Amendment or any one
of its sections, It casts upon Congress
the responsibility of seeing to it, for
the future, that all the sections of the
Amendment are carried out in good faith,
and that no State infringes the rights

of person or property, I look upon this
clause as indispensable for the reason
that it thus imposes upon Congress this
power and duty, It enables Congress, in
case the States shall enact laws in con-
flict with the principles of the Amendment,
to correct that legislation by a formal
Congressional enactment, (Globe, p. 2768)
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An opponent of the measure, Senator Hendricks
of Missouri, stated that the section authorizing Congress
to enforce the Amendment was dangerous, for in light of
the liberal construction that had been claimed for the
similar section of the Thirteenth Amendment in the de-
bates over the Civil Rights and the Freedmens® Bureau
bills, he feared that the section would be interpreted
as authorizing Congress to invade the jurisdictiom of
the States, (Globe, p. 2944) A similar declaration
that the section would transfer powers from the states
to the federal government was made in the House by
another opponent of the Amendment, Mr, Harding of
Kentucky (Globe, p, 3147),

In the debates over the Bingham "Bqual Rights"
Amendment, which was reported by the Joint Committee
and was a precursor of sections 1 and 5 of the Fourteenth
Amendment, there was more discussion of the scope of the
power given to Congress, This "Equal Rights” Amendment
provided in its final form that:

The Congress shall have power to make all
laws which shall be necessary and proper
to secure to the citizens of each State
all privileges and immunities of citizens
in the several States (Art. 4, sec, 2);
and to all persons in the several States
equal protection in the rights of 1life,
liberty, and property (5th Amendment),
(Committee Jourmnal, p, 17).

This sweeping language suggests that the Equal
Rights Amendment was intended to give Congress a general
grant of legislative power, The use of the "necessary
and proper" language suggests that there was no dintent
to limit congressional authority to "correcting" discrimie
natory state laws, as the Civil Rights Cases suggest,
The legislative history, of the Bqual Rights Amendment,
however, is unclear on this point,

Two opponents of the measure (Mr, Hale and
Mr, Davis, both Republicans) claimed it gave Congress
power to legislate in areas traditionally regulated by
the States., Mr, Stevens, a Committee member, seemed to

x
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deny this interpretation, stating that the Amendment
simply provided that "where any State makes a distinc~-
tion in the same law between different classes of
individuals, Congress shall have power to correct such
discrimination and inequality," and that Congress could
not interfere where there was no class legislation,
(Globe, p. 1063) 1In answer to Mr, Hale's direct ques-
tion if the Amendment conferred on Congress a "general
power of legislation", Mr, Bingham, who first proposed
the Amendment and was also a member of the Joint
Committee, was evasive, He stated: "I believe that it
does in regard to life and liberty and property, as I
have heretofore stated it, . .™ Mr, Hale then indicated
that Mr, Bingham had misapprehended his point and re-
phrased the question, This time Mr, Bingham answered,
"(The Amendment) certainly does this:; it confers upon
Congress power to see to it that the protection given
by the laws of the States shall be equal in respect

to life, liberty, and property."” (Globe, p. 1094)

Thus, the history is inconclusive with
respect to the powers which %the "Equal Rights"” Amendment
was intended to confer upon Congress, It is, therefore,
at best inconclusive with respect to the powers granted
to Congress by section 5 of the Awendment subsequently
adopted Fourteenth Amendment, which contained language
which seems more restrictive,

We have not yet completed our research on
the legislative history of the Civil Rights Act of 1875,
and we have therefore refrained from discussing that
history in connection with the issues previously dealt
with herein, The history is of questionable signifi-
cance, As the Government stated in its Supplemental
Brief for the United States on Reargument in the Brown
case (p., 85):

The Congressional actions subsequent
to 1866, which have been summarized
above, have relevance as early inter=-
pretations of the scope of the Fourteenth
Amendment, However, &s evidence of
contemporaneous understanding, their value
is doubtful, Although only a few years
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had elapsed since the adoption of the
Amendment, there had occurred a sub-
stantial change not only in the member=
ship of the Congress, but in the inten-
sity of the movement, which had reached
its high point in 1866 with the proposal
of the Fourteenth Amendment, for securing
through national action full protection
of the Negro's right to equal treatment,
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Sociolegical Aspects of the Sif-in Cases

; » have been engaged in scociologics!l and reluated

; research on the question whether scgrerstion at places
: of public accopmodation in the Sowth ia an ¢rpressian
i of the caste system there rather than 2 matter of

g private choice by the individuel enterprensur. Our

X contention in the brief, ss ! understand it, will be

{ that such & c¢aste syster in fact exists, that it is
sither a product of, or closely interwoven with, state
action which I8 protective of that caste system, and
that the reper!l of formal laws reguircing discrimination
tdoes not withdraw the state's involvenmsnt in the caste
system, 3t legst sufficiently fo remove the reguisite
nexus of gtate zction within the Fourteenth Amendment.

“"egsearch Done to Date

The wmagnitude, and, to some daegree, the general
character of the problem, have made it necessary for
ne to do &8 good deal of geners) vesding acound the sub-
ject, sume of which hes been unrewarding so far. 1
ligt first the volumes which I have examined to date:

A. Sociology & Anthropology, etc.

1. Myrdal, An American Dilemma (2 vels., 1944)

2. Sarron, American Minorities A Textbook of
keadings on Intergroup Relations (1937)

3. DPykensn, Neither Black Nor White (1057)

4. Senstor Jacob Javits, Discrimination, Y.3.A. (1962)

5. Dewter, Yhat's Right With Zace Relations (10°7)

6. Fenvitr, A Ceatury of Civil Rights, (1661)
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T. Dherholtroen, A History ~f the United &
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' Fothe w0 Te ana sivacblepnds F the Bé rengud oaigite
qrigtoace on Bepprete faciisdiss, pirimeeniiae o8
B toe e ve woeis? gontasta, . cnnesiticowm ot oot Rl
cona o ie¥ . egnepyoiny The vacvaapss o the {isdlc o
’ shppse, feradl figds thet the 2ntire sysiew ang fine o f
thourbt wnderiyins fhese pringinles bigoe 24 ~pivin o8
4 : 1

i i
i ginsvaevy, zugd ftp {ravigest expresd on iy
tews JSoifoviay Neaasnstructiosn,

Sayntiuy ogt that in the Amerigan Jreed, the siarc
rey not {reat men uneguslliytmt the indivadusl mey g0ls00
his own gompanions, Fyrdgl assveriboeless beliewves ihav
“?ﬁﬁ gyster of social segregation zud Jiseyimimation
srnainsgt Loegroes in s challeape to the hwericsn Tresd

{w. £74¢r. He prints Flrst to lts ome-sidedanesa. 3
‘ Fenro 183 never sllawed to go te 8 white church, btut the
' white man st the Y¥egee church i8 #8n hesored guesgt, (o, S7E}
The game g trur BT Liugnas or restavrants or buses. In
Hr. Yyrdalts own ridss |

bl

vhen ithe white coenductsr s a8 train
5 Bas told ne occcusSionally that i w&ﬁ |
1
]

the wrong car, thoe nderivin
sunpticn has also been the &&m&, ‘
£t the seperation wés nade ip

crder to ssve white people from

having te tolerate Nepro cony %ﬁy.

wontrary to the laWﬁwwhzﬁn pre 81l
written on the ficticn ~f egualivy-
he han, with 2 shray »f fwig shoullers

md @R e
o ouw B oM

Ni

& He
. v Vhether, 2

3

7 tactical matter, Xyslel would be B very
ta rely ~n i nat Jdealt with in this
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- g ALaves were orovided with 1o
t geRpriars gppre from the whites,
f Thevr veligieug zotivic &g slise
| raee uSuslily sepsrric. - hen

el o Feleungd rel.sfous
Lo the presence oI while r%trza,
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i
%
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ihey had g8 segrexsied plwee nn the
cshurch, They recpeived no reeuiay

ﬁm%fﬁ ‘ng. It wes evewn Soriidden
By Law %ﬂ teach the glsves ¢ : i
ey hsd their own gousenenils and
reereationg and never nived in
ihoge of the whites.

fesl of these generalirgiinag hele
type Blao oF the free Hesrops n
the Acuth. They wers foress ‘nte

% serigl ssclation, White people d
: 2et, and couwld not dn 2 sisve sue
E accept them 8% ocuslis.

]

[ After aescsibing thie socisl lsoisti- o of the “feorn
| i ihe <avs of slavery, Uyrdsl tures 1o @ digoeussion of

; the Jin Lrow laws., This pervioss ﬂf hisg woark 3 sevheps
| the post significant in c¢onnestion with the sresent

f sroblien, since 1t depla to gome evient with the relstion
| vetween the practice of casie {gs Myydal sees it} and
the legislgtion ensgted ta enfarce Y, Unfartusately, i
hewever, these pages ave almnsgt barren either of ¢one g
clusinng or of the easential facis {rom which Congluginns ;
caa be drawn.

leves that, after emaacipation zad by
iwil Nighkts Acty,

Thers ean be ng dowubt et Toge

Cprese iuntended to vive Negroes
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. sussler of & canturs
¢ wemtutes Ppd 2@ u
wd oy T Pwe 2 eets
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fty moatsls gnd restauvrents, v rarTe
al slayvsrounds, o iReEters Bl avies ;
114 e ting places-contivung U Fresi, J |
wrth the eplicit purocan of dip:s - i
sahine, vs far ag waswmsotivahla, j |
snl »oazible. the svo al anniacts ;
retvesn whites sud Ve, roys T fhe |
gonian, 1 1
| |
aoihe crusigl -C(or our vurucses- Fasae of whelher | i
U wdee vy ! j
nrg Yioa, wore srizarily regpoaee | f
sr the csste sysitem, Yyrial s Iaconclusive. i |
e nontes that “imerican gocisleopisis, foilowinn the | i
cupner *radition of boldiay legislaticon fo Le ‘udon- |
segueatial, are lrkely to unrderveie these effects - |
e & e

fnf lerssistion oo the teste syxies 17 i{pp. 79
Vyedal xa¥E, however, that Southers Yegrees tell |

anite ¢ different &LQry- |

“From thely own gyperisgndes in f
difforent parte of the Soulh thev |
tave told me how the Jis Deoow
sraTeies were offective means of |
tichteniag and freervioy -~ ia sany

cases of instigeliny sersrezstion wnd

Jiservinination.”™ {p. ”

Ferdatite roat hopeful statement, from our wc~int o view
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am o ~ycbably fhe rere grurogr fo
Do Jorration ol The ovegenl gl
ayafrm, Bince wlass i ferantigs coge
v iheam the Merro ocovenn aonkionas na.,
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ol Vind, & tendgnsr n disceryiile
R in recenl Jeerdes, 0 epULY
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1
The serrergtion vulrg with zane 4
ﬂ:ﬁ‘%&ﬁ o Neureag of ¢ I fereal ol

status. I 2 simiiar prond wax we

ader way helore the Jir Jrow I
ﬁa sar laws pust heave wﬁﬁ%ﬂ{ﬁ# ihza
serticunliar z0n0isl procvss Loy one
Two genwraflioeg,

&
B3
kd

bk ‘g

o8 footaotes, the suthor coacliudes that Ythis nro' len
of whether vr nob, and o what exrect, the Jim Orow

fegralation atrpugibened pnd ngtisrsted Joutrhera seorr.
catieon and discriginmgtion ﬂ%%*ﬁVW$ ig worthy ~f ounl
more inftensive study thes hes hilheritr been riven Feo 14
The nyrobliewn ig inpoartsny by itpelil

{ as ’%ﬁf:??“ifiﬁ -
rather wndnows chase »f gwerican higrery.”™ Fwvrdal's
~hacrvaliions appedrs ata1ll tx e Loue

I the {Tollowlag chapier, entabtled “"Paticca §
Socigl segrerzation and ﬁi@my‘wxhatann . Hyrdal frests
the various situations sud contewts in which this
one-gided syater of sgroregatiorn fiads vt princiog
ranifestations. In his words, “The =main synbol of
secinl inequality between the twe groups has tradit’oege
ally been the taboo sgeinst eating together.” (p. 602)
{The words here are misleading, since earliier in the
chapter, Myrdal trests the sex taboo, which except
for the explettastion of Negro women by white men, is
by far the most violent of 811.) In spite of the
traditionsl informality of Americen ezting, Myrdal
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T oxh Fwe ahapters Yal Solles, Jyeiat B A
fiemr the "Nffegts of Sescal fuoaunziite’, osac Toe
C¥aete mpd clasa.’ HWis couvelngion (& that voes viocdtw
sufovge:d ayzier of secial se-ren2iion wlia =n ‘50
Newen fpons discriminatsd v w1l fagcets o Tife ans
Wig herus Foceed iate so Tinferies” gpate P oepem
S0 the southero stetes, oy slbewrnt to Croess afi{y o,
gasre Tinpn wr il ompeel viih dopresisiatde purlic or
DIIWETY pISBRULTE.

fiigtarical Factors
ol e
he s Pigtoryes desliuw with the Necon-

~F

fhawe evaxiasgs {(heath cenvpaid

ang speoialired have had 1iitle or anthing ta sy

shout the S?@C ific problern with which this memovandun

e conoaried There 18 nao doubt rhat usder slavers,

g {eynal and rigi& caste system was enforced:; that,
sfter the war, the Black Codes sourht toe creste &

social crcer which woula have Jiffered frowm pDreé-way

daye more in desincnation thar in practice; thet duriac
ihe Teeonstructinn Teriod an attewpt was mede Hy ot
gr&&& 1o remove restrictiong of camte as well as thase
af eslavery; end that, after white control was spmentabhliahed
n *he {erpmer confederate states, the syaten of white
politices! and Sacial Supremadty wWas established, hy the
cisfranchisement of the Wegre and by the enfovcenment of
strict sepvepgation in public accommadations and in other
facets of tile.

vEer §
strugtinn Terl which

Fead @ m
s {,:'I). Yl

}-*N“'

Like l:r, ¥yrdal, I have found no discussien of the
regspective roles of legislation and {olbways sr uares
in th$ practice and severity of the svystem of serre-
cation which prevailed following the cecoustruction era.
The lecisistion which is most freguently discussed in
that invalving the disfranchigenent of the Heare {and
this in connection with theearlier reduction, and in
rom ins Larﬁeh, elivination of the Hesre vote hy oraft
sy mrivate .utimidation by the Yo Yiuw Flanl). I am
sot mautlining this precess here because, 8t least for
rigsiasipoi snd louisispa, this has been dene dn con-

ideralte Jevnil in pur woting cases there. See ziso
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There 8 S0srCely ane puebhiia
selptien of 13fe ia ¢ RIS
where the Hepgs 48 a0t arbires
and unlawfully competled fo 4o
tawgre the white san the sri!
wf pu glien, a conisil, snd 2
prehanle recrobte, HY veaano nf
Blg race and calor., Lae of the
raprvels nf future hi R W

he that 31 was courntad 2 &ratl vagres,

hy g mainrity of our agtiss, fay i«
r.iitlioneg of people within ft, nma.de

By tts own  decres @ component

gavy of it, te be subjected to o
syvaten of oppression se rand that
nathing could make Yt gseem small wuo
cent the fact that they had slreardy
heen ground undeyr it for a centurv
st & half, . . . It heanps wupon

Bir in every public slace the mosgt
miiious distinctinng, withoul riviang
car to the humbiest ples Congcerning
wental or morsl chargcter., Tt
spurns hig smbitiean, tramples gpnn
his languishing self-~regpect, and
indignantly refused to let him either
buy with roney ar esrn by any extele
lence of inner 1ife or sutwarg
behgvior, the most wmomentary immun-
ity from these public indienities,

For 2n astonishingy svmpathetic sccouvat of the disge
frenchisement of the Negro, see Cherholtrer, A History
nf the United States Since the Qivii War, olune ¥,

o T7i0-727 (1637%. Even ¥r. Oberholteer, whife nnt
vging the word "gaste™, vecognized its applicability
in substance when speaking of the Negro:

Heverthelegs it was undeniable that
they were being treated unfairly in
magny nerticulszrs and 4id not enjnv

that eoual pro-politicians, who in

the North, had become idealists

For theirown ends, had earlier said
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of the Negee in his place - surely sn expression of
"caste",

Some Legel Thoughts

While this nemorsndum is not deveted primarily to
f the reeding of cases and statutes, s few thoughts which
' have octurred te me during wy ressarch might be helpful:

! sisvery is aptly described in the Dred Scott case by

i Chief Juatic Janey. At 60 U.S, 393, in comsidering
whether the Pomnding Fathers included Negroes withinm

‘ the term "citizens”™, the Chisf Justice wrote of NHegroes

that

!
|
(1) The “caste” to which the Negro belonged under 1
|
|

*They had for move than a Century g

' befere been vegrrded as beingscof

| sn inferior order, and sltogether

~ unfit te associate with the white

: race, either in social or pelitical

; relations; and so far inferier, thet
they hed no rights which the white
ae8 wis bound to respect: sad that

¢ the Negre might justly sud lawfully

be reduced to slavery for his benefit,

r

%

| {2) The consisteacy with which pablic suthorities
in the deep sosith srrest sit-in demonstrators, etc.

} without ever being requested to 4o se by the proprietor

| (sew earlier sit-in cases, slso Nemmi _,v. Alfaxd,

} F. 34 (3% Cir. 1963), Bowan v. B 3, Tran

% 280 P, 2d $31 (Sth Cir. 1080)

|

|

|

|

I

|

1

Jackson F 24 , (5th Cir. )Y and p »oabdly & host o
other cases, im&nu. that the formal legel regumire-
nent of segregation is not a pre-requisite of stste
invelvament. While this preopositien does not remove
the necessity for shewing significant imvolvement by
the state in discriminatory condsgt, yet ceses of this
kind du show that the tactical resibwal of the feormsl
prohibition can often be sonsthing very different
fron adandonment of the state's tetal commitment o
sugregation.
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A TENTATIVE THRSIS POR ARGUMENT IN THE "SIT-IN" CABES

h 4

First, it is essential to understand the true nature
of racial ssgregation at lunch counters, in restaurants and
in other places of public accommodation. Viewed in isola~
tion, a single refusal to permit a Negro to sit at a lunch
counter open to other menbers of the publiec cam ke accu~
rately described as a private businessman's exercise of the
right t¢ select his customers, or a private property-owner's
exsrcise of the right to choose his gussts. BSuch a deserip~
tion is as inaccurste as it iz incomplete when applied to
wimwm mqm:y segregation in virtuslly all places of
public acoomsodation. Such segregation imposes a stigen of
mmwsitr-u W of servitude~-the crual fumction of
which is to brand Negroes as a casts not antitlsd ¢t social
oy political eguality with other people.

Yhis oritical proposition cam be Jdemonstrated in many
ways, but in none wove vividly than the practice of depart-
mant stores to sslicit the patronage of lNegroes, to invite
them into the stovs and make salas in all departments but
then to demy them the privilege of bresking bread with their
fellow men. It must be zremesbered too that we ave dealing
with establiisdments in wvhich sny business velationship is

rpatient » : :
menngw excapt those hranded as
menbers of the inferiexr raeoe, is always and sutomatically
served.

b + 4

The customary stigms~~the caste system with which
these cases denl~was Zostexed and promoted by State action
in the aharzowest sshse of the tem. Stats atatitas and

sunicipal ordinanees, on a wide seals, regeived segregation
in places of public seosmmodatidn, uwpon common caxriexs,
snd in places of pyblic ymbestelssent. State laws provided
for segvegstion in yelated axess such as schools, osurt
houses and publie institutions. Stats policy has long
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expressed, in countless other ways, the notion that Negxoes
should be treated as an inferior caste. In every zeal
sense, the custom of segregation is a product of State
action.

The custom is now enfoxeed chiefly of its own mo-
mentum in the sense that it is o longer eompelled by law,
put it ie laxgely dependent upon State support in the form
of police assistance and prosecution for eximinal trespass.
Hore important, having promoted by law a system of segrega-
tion in places of public aceommodation, the States cannot
now disclaim all further responsibility for itz operation
upon the ground that there is no present law requiring the
paxticular establishments involved in these cases to engage
in segregation. YThe excessively sispls distinction between
affirmative action and fallure to act is no more adeguate
in applying the Fourteenth Asendment than in the law of

)rwrtm The concept of State action, that iz %o say of Btate
) responsibility, is a subtler principle regquiring jwdgment
[ upon the whole congexy of facts. JMuxiam v- Milsinaten

Parking Authorite, 365 U.8. 715 Daberecn v.
373 U.8. 2445 Shallay v. Exasmex, 334 U.B. 1.

( Bere, the central fast is that the custom or condi-

{tmamwwmmplmeipMia

m is laxgely the product of State law, not only

NI R AT

| hecauss of the sarliex statutes and ordinances reguiring

segregation but hecause of the support given by laws in

relsted avean. One who crestes a condition vielating ox
endangering the rights of others eften has an affinative
duty sither to tuhe affirmstive actiocn or to suffer
responuidility for the gonssguences. The saalegy shouwid
be applicaklies here. It must he yemenberxed, toe, that the
plases of public sccommedation with which we are concerned
are very similax, im Both prastical and legal temms, to the
old cacupations, such as innkeapexr ox farxierx, owing the
peblis a duty of non~diseriminstory ssxviee. They are also
establishments that the State reguistes fox the benefit of
the public in #o many respacts as ¢o leave ons with the
poral certainty that it would impose this additional regu-
lation if its poliey waze to treat Negroes as the equal of
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whites. DNor should it be forgotten, in reaching the over—
all judgment as to the degree of State involvement, that
there is no significant element of business choice or the
ownership of private property involved in the continued
imposition of a stigma of inferiority (ses above)}.

Taking all these things tegether it is certainly fair
to say that the custom of yacial segregation is a condition
in which the Btates ave stil)l responsible for the condition
in vhich NHegroes are denied a kind of sguality the Four~
teenth Amendment was intended o secure.

Iz

The fact that the pressnt condition of widespread
racial diservimination in places of public accommodation is
a pyoduat of Btate vieclations of the Fourteenth Amendment
can alsc be denmonstrated by considering whether Congress
has power under Section 5 of the Amendment to correct the
condition by appropriate legislation. We wonld argue that
it can; that Congress is not limited almply to forbidding
the uneonstitutional State scotion; snd that the frmmers of
the Fourteenth Amendmant clearly intended Congress to have
the power to securs this kind of civil right for Negroes
vhensver it had been denied by a State.

v

The choice of an affirmative remedy may rest with
Congress, but s State which has fostersd the practice of
racial ssgregation in plsces of public accommodation as a
stigma of racial inferiorxity, and vhich thus has created
a condition in which Negroes are denied the eguality with
other members of the publie that the FPourtesnth Amendment
was intended to sseure, may no€, witheut further violating
the Fourteanth Amendmant, lead the aid of its law enforee~
ment agencies and sourts to the pressrvation of that un-
lawful condition. Whather the lNegroes would have a direct
action against such an establishmant tc securs the services
of food or admission to entextainment need not be decided;
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possibly there would be nc affirxmative relief in the
absence of congressional legislation. Our contention is
simply that a State that has created this unworthy custom
by earlier laws may not comstitutionally take steps to
preserve it when invoked by public establishments without
the compulsion of earlier laws. By the same token, a
State would vielate the Fourteenth Amendment if it gave
the owners of such establishments a privilege of self~help
in ejecting the menbers of the public against whom they
desired to impose the unlawfal stigms.
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UNITED STATES GOVER. ENT D. ARTMENT OF JUSTICE

Memorandum

TO :Director, Federal Bureau of Investigation DATE:
NdeBK:HHG: gmm
FROM :Nicholas deB. Katzenbach

Deputy Attorney General

yﬂgEcr;Text of local segregation ordinances for use in sit-in
brief in the Supreme Court

Please procure the text, citation, date, any
amendment or repeal, of any present and past ordinances,
going back to 1865, pertaining to racial segregation,
discrimination, separation of the races, or exclusion
of Negroes in restaurants, hotels, inns, theaters,
places of amusement, public transportation facilities
(including railroads, buses, and streetcars) and places
of public accommodation generally, and any other
ordinances purporting to provide for the racial segre-
gation of privately-owned facilities, with respect to
the following cities: Birmingham, Selma, Montgomery,
Gadsden, in Alabama; New Orleans, Shreveport, Baton
Rouge, Monroe, in Louisianaj; Jackson, Meridian, Clarks-
dale, Hattiesburg, Natchez, in Mississippi; Baltimore,
Cambridgeé, Salisbury, in Maryland; Tallahassee, Jackson-
ville, Miami, Gainesville, Tampa, in Florida; Albany,
Americus, Atlanta, Savannah, in Georgia; Charleston,
Columbia, Greenville, Greenwood, Spartanburg, in South
Carolina.

This material is urgently needed for use in
the preparation of a brief the Supreme Court has re-
quested the Department to file in the sit-in cases
(Griffin v, State of Maryland). It should be forwarded

as soon as received but in any event not later than
Monday, January 6, 1964,
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December 18, 1963
NOTE FOR: - |
Messrs. Marshall, Spritzer, Greene and Claiborne t

Attached is a swmmary of my present tentative
r | analysis of the “git-in" cases.

It might be helpful to read it before our meeting
at 11 a.m., Wednesday (this morning).

Ao

[ | Archibald Cox :

; Attachment




The fundumental issue in these cases is, under
vhat circumstances and to what extent does the Pourteenth
Anendment bar State enforocement of racial segregation in
privately owned and operated places of public sccommodation
or entertainment. Milliona of Negroes are subiected to
racial disorimination in private businssses open to the
general public. The “sit-in™ demonstrations leading to
these convictions were part of a widespread peaceful protest
againet the practice., Petitioners claim that the involve-
ment of the States in thely arrest, prossention and convioe-
tion is enough to violate the Bgunl Protection Clsuse.
Reapondents, on the other hand, invoke the fresdom and
responsibility of individoals to make thelir own decisions
copesxning the use of private property and the choloe of
associates. In a civilised community, they say, vhere
legal renediss have supplantsd private foroe, private
cholee necessarily depends upon the support of ssvereign
sanctions, and consequantly, wvhen the State doms no more
than protect the swner against all unwanted and unprivileged
intrusions, thexe is ae denial of equal protsction of the law.




109 U.8. 3, 11, the Court
drew a fundamental distinction between a State's denial of
equal protection of the law and a2 private enterprise's
digcriminatoxy conduct, however odicus:

It is State action of a particular character

that iz prohibited. Individual invasion of

individual rights is not the subijsct-matter

of the lsendment.

We fully aceept the fundapental distinction. The

key to the pssolution of the pressnt conflict lies, ws be-

lieve, in a full sppreciation of the nature snd sources,

in many States, of the prastice of subjecting Negroes to

the stigma of segregation in places of puklic accommoda

tion and entertainment. PFor when the true nature and sources

af the practice axw understood, it becomes apparent that the
lons at bax should be veversed upon grounds fully

congistent with the distinction supported only by color-blind

State yemediss Detwesn privete disorimduation and Beate

denial of squal protestion of the laws.

Foxr some purposes, ax isclated xefusal to pexmit a
Negvs to sit at & lunch counter open to vhite mexbers of
the public ¢an be fairly deseribed in legal concepts as a
private Musinessuan's susreise of the right %o choose his

o5
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customers, or as a property-ownex's exercise of the rights
to choose whom he will permit on his premisse or in specified ‘
areas. In these terms the practice of racial segregation in
places of publie accommodation seems to be no more than a
series of private choices concerning the uase of private
property and the eonfuct of private business, all running
in the same dizection but nenetheless non~govermmental. Fox
the purposes of the Fourteenth Amendment, however, such a
description is as inacourate as it is incomplete when applied
te widespread customary segregatien in virtually all places
of public accommodat
adopted and enforoed ppolicies of segregation in order to

in States which

maintale the inferior status of the former slaves.

In the first place, segregatiop is enforced in places
of public acevsmodstion and antertainment as a stigna of
inforiavity-—a kadge of a mbdjsction-~the cruel funciion

of which is to brand Hegzoes a caste not entitled to sovcial
or political eguality with othex people. The barxe lsgal
concepts are no more adequate to deseride the truth of
ssgregation in this context than chemical formulas tc descride
a man, HEtlex's pogroms wers moxe than assmult, hattary and
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the maliciouns destruction of property. Auschwiter was not
merely homicide.

HBere, we are dealirg with the matiiml and evansscent
of all business relationships. Places of wb;;;;m&atiaa
sexrve any orderly person, always and automatically, up to their
sapacity, exeept those branded as mesbers of an inferior race.
There in m:m of the mtimitx or selectivity that enters

AR e ¢ AR At

into enmploymsat: snd none @f the wxmn:& sontact m' m

TR AR Iy SR B ZTh uad,

&«x amtm tmat, mﬁm and compatibility tiw: mm:-imc

- g N o PRSI RUTHES R YWY

-patien dent relationships. The
virtusl irrelevancve of thw legel concepts of private property
and choice of customexs is vividly demonstrated by the
practice of nany department stores. They solicit the patronage
of Hegrxoam, invite tham onto the property and into the storve,
wake sales in all departments but then demy tham the privilege
of bresking bresd with other men. Manifestly, it is the
stigug~~the brand of inferioxity that (s inportmmt, sot the
uge of the premises or choice of eustomers.

Second; the practice of swgregation 2s a marsk of
inferiority was fostered and promsted by State action in

the narzowest ssnse of the term. State statutes and sunicipal

S VB w3 gy
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urﬁmﬁ on a wide scale, mquim mmtim in plm
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ef public accor
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vf public m«:mmnt. State laws ;:mvmud :Eax- mmat:&an
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inferior caste. In every real sense, mmmafww

gation is a product of State astion.
Thess two eritical M, ny m amM,
distinguish the Givi]

o AT Y

Qmmmmm
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mmmmmmmmmtmxmmw
segyegation have besn repealsd, that the laws in related
ayens are falling inte disswetunde, and that today diserim-

ination or segregation in places of publie saticn is
the vesult of the proprietor's privats decision uncoerced
sane prejudics, it will be said, caanot destory their indi-
vidual zight to chooss: and State violations of the Pour-
toanth Amendnent sometime in the past cammot depxive the
individual propristors of thair prieate right onae thw
meonstitutional State action has ceased. The repeal of
the wnconstitntional law, the axgusent concludes, takes the
State out of the ploture.

e Db DY e mans Y Wk pl S

| |
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The operationcf the Fourtesnth Amendment is not shut

off so easily. {/;m Amandment was concermed not merely with
what a State did, but with the effect of the State's action
upon the opportunities for the former slaves to become eqgual
with other men. It was concemmed with conditions--with

st A AT Wi 31p s 4 wogd B A B Y

denials of max civil righw as a Wm af atut;a mm

SR R 1 SRR T | inban ST A 1an, 1 o,

" The right to egual tmw»nt :'m plmn af m&w acmdatmn

v

ia one of the
% to secure ngaim ail ﬁam of Mial as a mnmmm ef.

i AR Ul s T O REtust Lk Dol BT Rl W Py ot pgts

Stm wtim.,

1 ARGERE DR

e d:ms not end m the simta
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action ceases. %We Jdo not suggest that the victim of the
discrimination has & right to service that he can enforce against
the proprietor of the private establishment. Our case is
pitched upon the muweh marrower proposition that so long as

the custom of practicing diserimination against Negroes in
places of public acoosmodation

m&muammmmw

f guepce of earlier discriminatory State laws, Congress has

s

power to enact legislation appropriate to remedy the violation

(\mk “ apd the State may not, without a further violatiomn, lend the
R

aid of wagmxmwmxum%mﬂm&wm,[

In such cases the Stats is invelved both in creating the




T
discriminatory practice and in supporting it by the eriminal
prosecution. It cannot say that the Stave's only invelvement
has been colox~klind.

Whethexr an individual's discrimination against Negroes
is o be regarded as a proxismte consegquence of the State's
earlier viclations of the Pourtesnth Jmendment presents a
guestion of degree that can be remclved only by consideration
of all the relevant cigomstances. That the immediate deciglon

4 A7 to digeriminate is private is inconclusive; the Amendment is

W ¢ violated 4f the State in any of its manifestations is sufficiently

inmvolved. Thus, a State may not enforcee, by injunction or

damages, & restrictive covensnt against the sale of a parcel

of real sstate to non-Cancazians even though the covenant was

the product of wveluntary negotiations. Shalley v Exmes, 334

U.8. 1y Baxxans v- dagkagn, 346 U.8. 245. Nor may o municipal

coypoxstion sexve as trustes under a charitable trust the

torms of which, as samouted Yy the private settlor, sall for
on against Negro ohildres. In Baxton v. Milaisgton
365 U.8. 715, the Court held that the Bgual

Protection Clause was violated whan a zestaurant, privataly
owned and opaxated, refused to sexve Negroes in the space it




-
rented in a municipally owned and operated parking facility.
In Lombard v. lanisiana, 373 U.8. 267, even though the law
left restaurart owners freedom to choose, it was encugh that
the Mayor and Chief of Police issued statements condemning
dewonstrations againrst the practice of racial segregation.

The central fact here is that the States commanded |
segregation for many yesrs on & wide front. Between State
policy and the prejudices and customs of the dominant portions
of the community there was a symbiotic mlat.imf m pm;’m&iees

TR

Loy ' and customs gave rise m State mtimn,. Loqialatmn mﬂ
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executive action mnfimd ‘and ﬁtmgthmé the ymjuﬁims& .
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and also prevented individual variations fm tha mlx& fmut.

- ke dy

Btate responsibility under such conditions is toe clear fnr
argunent even though segregation might be the proprietor's
chelce in the absence of legislation. Zetexman v- Sxesnvills,
373 G.B. 244.

Bat end with the bare

Lo TR e e

et

mm&t&on i,n plmn of public
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acwmﬁatm Bavimj shared in the ematma m‘.’ a practice
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Mriviag Hegroes of the kind of equality the Fourteanth

Amendwent was intended to secure, the State cannot tuxm its
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back and deny involverment through the momentum its action
has generated. The law is filled with inetances of liability
for the consequences of negligent or wrongful acts. WUntil the
conpnection between the wrong and the consequences becomes
too attenuated. ([Citations.] BdNor can the State claim to be
like an innocent bhystander. Even one who without fault puts
another in danger of injury has a duty to act to prevent the
danger from eventuating or to minimize the damsge if harms
ocours. [Cltationx.] One wiho makez an innocent misrepre-
sentation must communicate the truth to the recipient as soon
as he learms that the representation wes false. ([Citations.)
Similarly, until time and events have attenuated the connection,
the State continwes to bear responsibility for the conditions
it has shared im creating that result in branding Negroes
as an inferdde caste.
m&mmuaummmwww
practice of maintaining racial segregation as a stigms of
imposed inferiority is, in many States, a conssquence of the
State's antecedesnt action.

¥e recognize that treating the practice as a consequance

of State action for the puxposes of imposing a messure of
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State responsibility will, to a corresponding extent, lessen

|
the opportunities and/ox protection for private choice. |
Judgments concerning "legal cause” and the resulting legal
responsibility inevitably involve considerations of policy.

Here it iz relevant to mtidnr tlut w are analmg with

e J
B N e '

!msimms umts.uuy wﬂﬂux to the public callings

tameitimuy m‘bjmt to m éuty to um all miﬁ"ﬁiéz of the
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publie withwt ﬁwz:ms.mrtiw, mmx- t@ inpnm tha etﬂty

{ ~“*;- x;;mﬁ;s ﬁg;&t#l:;,m;; we do not mean to suggest

that wvherever a State has power to regulate a business so

| as to eliminate racial diseriminstion, its fallure to exercise
the power viclates the Fourtesnth Amendment. Our point is

E the much narrower sulmission that in deciding whether to
hold that digeriminstion is the product of sarlier State
action, which would to some extent curtail individual freedom,

u: is mlwm to consider that mn m all busiswssss
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be alveady subject to detailed wzm in the mxu intexest.

"The more an ownar, for his advantage, th&u pmpem
for use by the public in general, the more do his rights
become circumscribed by the statutery snd constitutional

rights of thoge whe use it.” Magxsh v. Alshama, 326 U.8. 501, 506.
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It is alao relevant, we submit, that tho aaly privatn

right iuu:ix 1nvakad 1n hdhalf af thn-‘ hn:iﬁtuaas thtt havt
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. f\ \mlam:axuy Mﬂam thcit ptam:ty to public use is t.ha
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right t:g im@am a ctigma of inﬁur;oritx. Ag pointed out
above, the relationship between restauyant and patron in-
volves neither the continuity nor the mutual trust, confidence
and compatibility of professional relationships. The oparator
makes none of the Jjudgments concerning reliability, competence
and personal acceptability formed by an employer in selecting
enployees. And gursly it cannot he seriously argued that the
operator has any desire to close his property to the use of
Fegroes except as a means of branding them an inferlor people.
There can be little doubt of the power of Congress to
legislate under the Fourtsenth Amendment with respesct to
widespread racisl diserimination in places of public
accommodation. ﬁh Azendment was intended to gramt power
to enact hroad civil rights legislation in situvations in
mwmm:mmmmui&m;awmu«Lm

._:,«M
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inhibiting the State's violations. It has ths power to

of the laws.”
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like the “neceasary and propex” clause in Article X, mxnk
carries authority teo enmact any measure suited to remedy
unconstitutional State actiom even though it may have widexr
ramifications. The contxelling primciple was stated by Chiet
Justice Marshall in EeCulloch v. Marxviand, 4 Wheat., 421:
"The sound construction of the Constitution must allow the
national legislature that discretion, with respect to which
the means by which the powers it confers are to be carxied
into execution, which will emable that body to perform the
high duties assigned to it ian the mamner most beneficial to
the people. Let the end be legitimate, let it be within the
scope of the Constitution, and all weans which are appropriate,

e

L v& " vhich ave plainly adapted to that end, which are not prohibited, |

| 7\‘;.‘:\”‘“‘ ' but comsist with the letter and spirit of the Constitution, i

Ve’ are comstituticamal.”

| ¥hile the choice of an affirmative remedy mnay rest with |
Congress, a State which has fosteved the practice of racial ;
segregation in places of pudblic acoommodation as a stigma ;

of racial inferiority, and which thus hag created a condition

in which Fegross are denied the sguality with other memders of

| the public that the Fourteenth Amanduent was intended to |
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secure, may not, without further viclating the Fourteenth

Amendment, lend the aid of ites law enforcement agencies
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and courts to the pmnntien of mt ualwful copdition.
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t!mszx. Our contention is mw that aState that has ¢reated

this unworthy custom by sarlier laws may not constitutionally
take steps to preserve it when invoked by public establishwments
without the compulsion of sariier laws. ly the sane token,
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as State would violate the mmm m« if it gave tha
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to impose the ualavful stigea.
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Introduction and Summary.

A. The gct: characteristics of the discrimination involved.
{or How it is) | i

Generalities
(Our exsmination is confined to discrimination against the
Negro as such in places of public accommodation in the South, ;
particularly the States at bar -~ Perhaps of a different ‘
cbaracter elsevhere -- Summary of findings)

1. Pervesiveness of the discrimination.

(a) Generality of the practice (at lesst in Jouth)
{not isolated instances)

(v) Concerted charscter of the discrimination
“Tholding the line")

(e) ity of the practice
iating ~- no exceptions -- all Negroes,
no matter how uncbjectionable).

(@) Agtiquity of the tice
{ﬁﬁ: ?%Dmen, set practice)

(e) Part of a pervasive pattemn
!m in some mmaﬁ Eutimt, the discrimination

‘ involved here is part eand parcel of a ersddle-~to-grave

| system of exclusion and segregation directed against

’ the Negro -~ Thus unlike any other discriminstion in \
this country, racial or otherwise -- millfions of victims
for 100 years and more).

2. Public character of the discrimination.

(a) Public place
lne?ﬁ places of publiec accommodation -~ Places licensed
or regulated by law -~ Places vhose customers have often
been determined by law: ocommon law duty of inkeepers, ‘
cayriers; public acecmmodation laws; compulsory segregation
laws -~ Places otherwise geperally open to the public --)

(b) Public sexvice =
» everylay service, part of the public life
of the community, ususlly taken forgranted

{c)

wdbam mmrm customer -- dbsence of private
comsunication or intimste contact)

()
| L Imingtion i ifested im publie, before m
! mm, vﬂh mmmea to that swdience, which
z ume,me&aWwefﬁms

mnpme tc tha wishes erm mm:r m:m, mther
than & purely privaete pervscomal decinion of the proprivtor «-

| @R




As we shall suggest, it is also a product of commsunity
pressm)waa, of publie policy, anxl, ultimately, of State
action).

3. Irratiomality of the discrimination.

(a) _Discrimination against entire race --
{Operates against & cless, not individuals -~ Not & mere
irmocent idicsynchrasy (po redheads), but an invidious
discrimination, part of s pervasive scheme aimed at a
particular race).

(b) Discrimination against Negroes alame
{A11 others edmitted indiscriminately, without exception)

(¢)' Diserimination againet Negroes without pretext for any

disorimination

(Vhatever supposed justification is claimed for refusing
to hire any Negroes Lecause the chances are they will prove
themselves "shiftlesa” or dishomest, or for barring them as
tenapts because they are assumed to be generally dirty or
destructive, no such ehadow of & pretext exists here, where
there is no continuing or close relationship involved, but
only the most temporary, casual, and imperscnal association,
in which almost all personel or "racial” attributes are ire
relavant -- No "selection” of customers involved -- Nor is
cating at a lunch counter or riding on a carousel s private
“gocial” function -« No right of "privacy” or right of
"asaociation” is involved).

(4) Anomalies of the practice
(naticual chain store with inconsistent policies North &
Bouth -« Service at all departments except food department --
“Take-out” oxders, but no consumption on the premises --
Eating standing, but not seated -« Stoole, but mot booths)

L, Invidiousness of the discrimination

(Brecisely because it obvi has no necessary or legitimate
purpose, because it is dreamatic and public, because it works a
gevere hariship, discrimination in places of public sccommodation
is pre.eminently suited to serve as a sywbolic act of degradatiom,
constantly reminding the Negro of his "inferiority’sand hopefully
crushing his hope ever to schieve full equality, and, st the same
time, giving heart to the faltering white cammunity that it ia,
indeed, superior.

B. The ibility: evolution of the practice and the role of
Btates iwﬁw ulxm %bﬁ)

ol

1. Slavery and the "free persas of coler”

i (3) - i AT ation
: : put State laws, slavery could not have
gurvived «- (f. Mansfield's "Oreat Juignent”)

(p) Jwstificaticn of slavery on g of inferiority of Negro mace.
“{Original Justification Tor ensieving Africen &8 Boon
gives way to racial theory -- Early anti-miscegemation laws)

{c) Inferior status of the free He-

“(Early enti-emaneipation MZE_E_!E Legal disabilities of the
Yree person of color” -~ Laws applicable to them model for
post-cmsncipation "Blaek Codes” -~ All blacks deemed inferior,
vhether slave or free, see Taney in Dred Scott ani elsevhere)




(d) Separate eat mmmtw
on eelebrn mwﬂaaﬁ{mﬁe

while the master ate alone -- separate lodging for field
hands (but house servants?) -- In town, or traveling?
Inns end taverns? Slaves on erranis? Free Negroes?)

2. BEmancipation, she Black Codes and Recomstruction

(a) The Thirteenth Amendment and the disappointed expectation
of ite fremers
things firat,” but also same hope that a
declaration of freedom would sccomplish full equality --
The Southern States reasct through the Black Codes -~
Demonstrated peed for implementing legislation ~- The
Freedman's Bureau Bill -~ The Civil Rights Act of 1866)

(b) The Fourteenth Amendment and its tation
explicit purpose to eliminate discrimination in
, places of public accamodation, but g0 viewved by meny
| contemporaries, witness (1) State public acccmmciation
f laws (¥la.? 5.C.7 Md.1); (2) Civil Rights Act of 18735,
sponsored in 1870 -- Clear expectation that discriminstory
practieces would not subsist dndefinitely)

3. Redemption without reastion.
(Pragtice of exclunion or Begregation in plsces of publie
accamodntion ;)wt med igtely revived -« Evidence: of. Woodward;
5.¢., M., Fa.

k. Jim Crowism mdvived or introduced by officiml metion

iy pewmissive segregaiion [awe,
legimtm - mﬂs‘em& proprietors? )

(b) Other srees ﬁrst,, public accomuodation diserimination a

faresTs o mmr of loeal legislatian (unlike FR, for
abvm ressons) -~ $.C., M., Fla.)

| (¢) Ultzmte pervasiveress of diserimimatory pattem lmposed

E%(Wu pointless, except a8 & poinmted badge of inferiority --
8.0., Md., Ma.)

(1) Hecent apd mlmm mmm- by the States

“{Attenmpted enforcemsnt of pPlaihly uwnconstitutional laws o
Pallure to mwue - Indirvect official encourngement to
mw ‘i“mﬁm - 5.@‘:, ﬁ«, m-)

ng foree of State mction thwough swrviving public polley

| mmaﬁwmagsmgmsmmmmm |
State action -- 5. Cey M., Fin)

(2) Hatural apeeis) ecncern for the Negro




(A matter of history -- Also, a guestion of unioing pest
injustices to the race -- Quote Slaughterhouse Cases, Strawder)

(b) Imposition of special cbligation on the States with respect
to the Neg

(Here, %% must at leaat revise their laws, repealing
discriminetory provisions and amending protective laws

to include the Negyo -- Perhaps, also, some duty to take
affixmative action to protect the "freedmwan," or, at least,
not withdraw existing legal protections so as to put him
at the mercy of "private” discrimination).

(c¢) Free access to glms of public secommcdation has beccme
2 matter of pubiic right, emtitied to legal protection.
Y memiﬁm as & "civil ght’
"soefal privilege”: Sumner, Civil B:l&hts af 18?5, comnon !
lsw, early public accosmodation laws ~- Always viewed by :
some, incliding Southern States, as a matter to be regulated
by law, not private choice: do, compulsory segregation lavs -
Contempory broed notion of the area subject to regulation by
law -« places of public accommodation move "public" today -~
Access now taken for granted -- Part of "public life of the
; comunity)
: (4) Possible comclusion: The States tolay have s comstitutionsl
ticn to enforce A Tight of aecess

t would follow, of course, they eammot do the opposite --
enforee a right to arbitrarily discrininate -- But we need
not go 80 far)

2.
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in which certiorari has been . ranted, The petitioners
sat at a lunch counter for five and one half hours
vefore they were cordered to leave. They were only
asked to leave because the police had roccived a call
that therc was a bomb in the storc. DPrior to the call,
the manager had deterwined not to interfere with
petitioners. When petitioners were asked to leave,
they were not told of the presence of the bosmb.
issentially, the same arguments are advanced here as

in the Barr and Bouie cases.

5. Hamz v. Rock Hill (S8.C.): These peti- o (4D

P L
o J

tioners' convictions were upheld as violative of
Section 16-388, Code of South Carolina -« the sanme P

provision as wag involved in the Peterson case. — ’ fwwh”* h

There appears to be no Rock Hill segregation ordinance.
However in this case, the arrest warrants did not
indicate what provisgion of law petitioners were charged
with violating nor were they informed of the statute
under which they were charged in the trial court.

They could have been charged under Section 16-388,

16386 (the Barr - Bouie statute) or 19-12 of the Reck “£ﬂ122136

Hill Code). Petitioners were merely found guilty of
trespass. The appellate court, however, found
petitioners? conduct violative of 16-388., Petitioners
claim that they were entitled to know the specific
provision of law undex which they were charged. The
petition for certiorari in this case wag filed too
iate in the term for the Court to act em it.

6., Pord v. Tennessee: These petiticnoers
were convicted of vielating 39-1204 of the Tennessee
Code in that they wilfully disturbed a religious
assembly. The incident occurred at the time the
Assembly of God Church in Neephis held & city wide
rally at Overton Park Shell ~- an opem air auvditorium
located in a publically owned psark. The Church had
leased the auditerium from the City of Memphis,
Petitioners took seats in the auditorium. It is alleged
that the crewd became disturbed. When petitioners
refused to leave, they were arrested.. Petitioners argue
that there is no evidence to sustain their conviction
and that their scts sccuxred in a public facility
whete they had a right to be.

/,_.:u‘,

1»”gu=v7f.(




Effect uf:wﬁgggﬁygh 3g§§gh and minilar licensas
Williams v, Howard Johnaon's Restaurant,

268 F, 2d BAS, 847 (C.A. 4) (restaurant license ia

“designed te pretect the health of the community but
it does not authorize atate officials to control the
nasaagement of the business or to dictate what persons

shall be served"); Simkins v. Moses H. Cone Memorial

Hespital, 211 F. Supp. 628, 636 (M.D. N.C.) (hespital
license “designed teo protect the health of persons

served by the facility, and do not authorize any public

of ficials to exert any control whatever over management
of the business of the hospital, or te dictate what
persons ahall be served by the facility."); Wood v. Hogan,
215 P, Bupp. 53, 58 (W.D. Va) (bospital license; must
distinguish between "a licenas whicgh is used a3 s means
of regulating business and a mere license for tax pur-
poses Such a8 is practically universal for all businem,

trades and prefessigas . . . ."); McEibbin v. Michigan

Corporation and Segurities Commission, Mich. .

119 N.¥W, 24 3587, 566 (dis¢rimination by 1icensed real
estate broker not "state actien™ "absent 8 showing of
afficsmative atate action raguirement or permitting such
condust or of s relstionship of such interdependence bst-
wean the state and its licensas that the liceasess' cen-
duct can ba said to be that of the state.”); Madden v.
Queens Ceunty Jockey Club, 296 K.Y, 249, 235, 72 NE 24

697, certisrayi denied, 332 U.8, 761 (licenas te sparsate a

tace track; court distinguishes "batween & *license,’ imposed
for the purpose of regulatien or revenmwe, and a 'francghise.'").




Cases revolving interaction of State
and private conduct resulting in
unconstitutionality

Cases where lessees of or buyers from the
state have discriminated:

1, Burtom v, Wilwmington Parking Authority,
365 U.S, 715 (refusel to serve Negro in private
restaurant located in public building and leased from
the State)

2. Departuent of Consexvation & Development
v, Tate, 231 F, §3 815 (C.A, 4) (thxeatened lease of

state park to private persons who would discriminate)

3. Smith v, Holiday Inns of America, Inc.,
B, Supp. {M.D. Tenmn.) (private motel located
urban renewal land sold to proprietor refused to
accommodate Negroes)

4, Derrimgton v. Plummer, 240 F, 2d 922
(C.A. 5) (refusal to serve Negxoes in cafeteria
leased from state and located in courthouse)

Cases where the state regquired or encouraged
segregation by statute or officiel coenduct:

5. Lembard v, Louisiana, 373 U.S., 367
{refusal to serve Negro in private restaurant in city
where public officials encouraged and recommended rest-
aurant segregation)

6. Peterzson v, City of Gresnville, 373 U.S8.
244 (refusal to serve Negro In private restaurant in
city where ordinance reguired restaurant segregation)

7. Gayle v, Browder, 352 U.8. 903, affirming

142 F, Swupp. 7 D, XXa7Y (State iaw requiring
private common carrier €0 segregate passengers)

8. McCabe v. A.T, & $,F.R.Co,, 335 U.8. 151
(racial discrimination by raliread permitted by state
law)

9. Turgner wv. City of Megmphis, 369 U.8. 350
(state law xtqt!:fn; :ccrcg&?!oa in ysiv&tc restauzant
located fin public sirport)




Cases where private groups whose power to
act derives from state or federal law discriminated:

10, Steele v, Louisville & Nashville R, Co,
323 U.8, 193 (FTederal law conferred exclusive
bargaining rights on uniom which discriminated against
Negroes)

Cages where the state delegated a governmental
function to & privete entity:

11, Terry v, Adams, 345 U.S5, 461 (delegation
of election functieon by state to private group which
excluded Negroes)

12, Saith v, Allwright, 321 U.5. 149 (sanme)

13, MNagzsh v, Alabama, 336 U,8. 3531 (delegation
by State of power to exclude religious solicitors from
“company town"™ and comviction fer trespass for refusal
to leave)

Cases where private persons conspired with
state officials te discriminate:
’ 14, United States v, United Statez Klans
194 F, Supp. 197 (M.D, Ale,) (private vielence aided
and abetted by misefeasance of lecal police)

15, United States v, Association of Citizens
Councils of n«ultlinn, 196 F, Supp. | .D, La,
scriminstory purging of Negroes from registration
rolls by jJoint actien of state Registrar and White
Citizens Councils)

16. United States v. Thomas, 362 U.8, 58
affixuing Unit ates v. McHlveen, 180 F, Supp. 10
(8.0, La,) (Sane)

Cases where the state was involved financially
or otheswiss in creating or maintaining the private
entity:

17. 8imkins v. Moses H, Cohen Hospital,K No,
8908 (C.A. 4, TI71/83) (private hospitai stgutfug Negro
patients pursanant to statutory authorisation although
hospital comnstructad under fedexral and state plan)




3, Smith v, Holiday Inns of America, Inc,,
F. Supp. (M.D, Temn,) (private motel located on
urban renewsl land gold to proprietor refused to
accommadate Negroes)

18, EKezr v. Enoch Pratt Free Librazy, 149
F, 24 313 (C.A. 4) (large-scale publlc ?Ianacial
support of library which excluded Negroes)

Cases in which the state has carried out
sadninistratively a private decision to discriminate:

19, Pennsylvania v, Board of Trusts, 353
U.5. 230 (aduinistration by city of private trust
containing racially discriminatory provision)




Coses in which & private gomuen carcier
has been cqggggiﬁg_to make rules gg&%ﬁ the State
wiil snforge crimimaily

?ﬁgggg v. Birain t Co., 280
B, 24 53} A, 3) (eegregatad sesting rule of
private common carrier suthorized by state law and
enforced by state)

,ggfgégg v. Virginia, 364 U.5. 4354 (trespaas
conviction agro for refusiag te leave private
restaurant in intesystate bus terminal)

Cages where the Siate has commamded copduct

i

by some private persons which imevitably €8 _pthers

?%aggw v. societ Sisters, 268 U.3,
510 (State lsw operating upon privete citizens who
nacessarily responded 3o as te injure the complainant

Polissk v. §§§§§g§g, 322 V.5, 4 (State law
se conBEtruad 8% as to perpetuate private pronage)

gﬁgﬁﬂz v. Alpbama, 21% ¥.5, 219 (State law
sn conatrued #0 as to perprtuate private peonage)

%& ¥, Lra * I3 V.5, 1 (State court
enferéeoment sestrictive housing cevenunt)

Ba 7. JRek » 348 U.3, 249 (State court
enforcenen - ye#strictive housing cevenmant)




Facilitation or enceuragement of
discrimination by the State (actusl
decision private)

Baldwin v. Morgan, 287 F. 24 750 (C.A. 5)
{signs designating "white” and "colored” terminal waiting
rooms unlawful despite lack of enforcement since signs

encourage segregation); RKerr v. EBnech Pratt Free Library,

149 P, 34 212 (C.A. 4) (1ibrary supported mainly with

public funde); Simkins v. Moses Cous Hospital, C.A.

8909 (C.A, &, 13/1/63) (private hespital constructed
f with federal funds according te stete plan and authorized

by law to disceriminate); Dezringten v. Plusmer, 240 F, 2d

! 922 (C.A., 83) (lsased restaurant in courthouse building):

Departwent of Conservation & Development v. Tate, 231

P. 28 615 {(C.A., 4) {lease of state park to private peor-

sons)s Smith v. Helidsy Inns of Americs, Inc., F.

Supp . {(#.D, Tenn.) (sale of urban reanswal land to

private motel corporatien).




See Horowitszs, The Misleading Search feor

"State Action™ Under the Bourteenth Amendament, 30 So.

Ceal. L. Rev., 208 (1937); Van Alatyne and Karst, State
Action, 14 Stan, L, Rev. 3 (1961)¢ wiiliams, The Twilight of

State Action, 41 Texas Law Review 347 (1963).
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An additional case like Shelly v. Kraemer

A sact Invegstment Co, v, William D,
Hutchingoen, %g Cal. Rptr. 309 (D.C. App., 24

Dist,, 1982)

And, of course, you are aware of State
v. Brown, A, 24 (Del. 1963),




Cases in support of commen law duty of
innkespers, carrviera, ferries and farriers

te S6ive al)l membEers OF the publie Sguail
to tgn extent of thelr ?;giigfita.

At common law certain private businessmen

were regavded, in a cevtain sense, as affected with the

public interest, exercising their employment not merely

for their own emolument and advantage, but for the convenience
and accommodation of the cemmunity. Such was the ian-

keeper who could net, if he had available rveom, refuse to
receive & guest who was ready and able to pay him a res-

agonable compensstion. White's Case (1558) 2 Dyer 1358.b.;

Warbrooke v. Griffin (1609), 2 Brownl. 254; Lane v. Cotten

(1701) 12 Med, 472; Bennett v. Mellor (1793), 5 Term R.

474; Thompsen ¥. Lscy (1830), 3 Barn. & Ald. 283; see

generalliy Storey, Bailmenta sections 475, 476 (7th ed.
1863); 5 Bacen, Inns and Innkeepsrxs 230, 232 (19352);

1/
3 Blsck, Ceommentaries 166 (Lewis 1897).

1./ Ascerding to Bacen, supra at 330, the duty of the inn-

keeper inciudes that of providing his gusats with fend.

It han anlan been snid that the purchase of food or liguer

is sufficient to zu?atitgta ong 3 gusst of an innkeeper.

Wright v. Andazten (3907) % K. .B. 209; B t v. Mel

g‘rﬁr ﬂﬁéﬁ?‘!‘:‘”:n; Bewell v. acui% nd. a“"'&i%ﬂ. .
N, B, 430,

However, accardiag te eanxly Ragliish decisions the inan-
kesper rule was gestricted to tysvalexs in the limitad senss
of the term, sud the innkeeper was nat bound to receive ene
who was not & travelsr eor wayfarer. See lLamende v. Richaszd,
(1897) 1 Q.B. S41; Rex v. Luellin, 132 Nod. 443. 7This require-
nent has been graduslily ersded, and under the moders rule
one may b a guest even though 2 fallew townsman with the
inokespar. 3See State v. Steela, 106 KR.C. 768; Rill v.

Memphis lotel Qﬁ;?“!!& ?dﬁﬁ?“’gi. 136 B W, 997,




This rule is usunlly held to be a part of
the common law of the several states of this
country, 8o far as applicable and net inconsistent
with lecal law, It should be noted however that
tue law affecting innkeepers has been altered and
modified by statute in most states., See e.g.,
‘Xkom v, Pick Hotels Corp., 224 F, 2d 664, 606

SR

(C.A, 10); Pervine v, Paulos, 100 Cal, App. 2d 655,

224 p, 24 41; Kisten v, Hildebrand, 48 Ky. (9 B,

Men) 72; Dewelf v, Pord, 193 N.Y, 397, 86 N.E. 327,
Bimilarly common carziers were obliged of
common law accept all goods on the tender of
reasonable payment, 146 N,C, 412, 53 8$.B, 224;
Atwater v, Delaware L W, Ry, Co,, 48 N,J. Law, 33,

2 At1, 803, 805-808; Indisnapolis, P, snd C. Ry.

Co, v, Rinard, 46 Ind, 293, 395; Cf. Railread Co.

v. Lockwood, 17 Wall (U.5. )357; Pattersem v, OlM
Dominion 8,5, Co.,, see Story, Bailmenis section 458

{7th ed, 1393), A coumon carvier, defined a8 one
whe underiakes to carry goods for persons
generally, and who holds himself out a3 reusdy te
engage in the transpertstion of goods for hire as a

business and not 38 a casual eccupation, has been

held to include » ferry (Futch v, Bohannon, 134 Ga.
313, Y S.E, 814) and even a ski 1ift (Nisher v.




Mt, Mausfield Co,, 283 F, 24 355 (C.A, 2).

Farviers {(blacksmiths or more commonly
those who shoed horges) were giso at common law re-

qui red fto serve all the public, Lape v, Cottion,

supra st 484; see Wilson v, Martia, 40 N.H, 38, 90,
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Williame v, Howard Jehnsen's Resataugant,

268 F, 2d 845, 847 (C.A. 4) (restaurant licgense is
"designed to protect the health of the scommunity but
it does not authorize state officials to control the
management of the business or to dictate what persons

shall be served”); Simkina v, Moses H. Cone Memorial

Hespital, 211 P, Supp. 628, 636 (M.D. N.C,) (hespital
license "designed to protect the health of persons

served by the facility, and d¢ net suthorize any publie
offivials to exert any control whatever over management

of the business of the hospital, or te dictate what
persons shall be served by the facitity."); Woed v, Hogan,
213 P. Supp. 53, 58 (W.D. Va) (hespital license; must
distinguish between "a license whieh is ueed as a mesns

of regulating business and a mere license for tax pur-

poses suchk a8 is practically universsl for all business,

; trades and professions . . ., ."); McKibbin v. Michigan

Corpoeration and Securities Commiasien, Mich, .

119 R.W, Bd 537, $66 (discrimination by licensed real
eatate broker not “state action” "abssent s showing of
affirmative state actien requirement or permitting sush

condugt er of a relatienship of such interdependence bet-

ween the atate and its licenses that the licensess' con~
duct ¢an be said to be thrnt of the atate."); Madden v.

Queens Ceunty Jecksy Club, 296 N.Y, 249, 355, 72 NE 24

697, certiorari denied, 332 U.8, 761 (license to operate @

rtace track; couxrt distinguishes “"between a "ligense,' impused

for the purpose of regulation or revenue, and a 'franchiss.'”).




gvilie, N, R.R, Ce., 323

U.8., 192 (exclusive bargaining agent under Railway Laber

Act must represent all equally); Boman v, Birmingham

Transit Company, 280 F, 2d 531, 335 (C.A. 5) (franchise

to bus company; court distinguishes between "the public
utility which holds what may be ¢alled s ‘special
franghise'” and the “ardinary dusiness gorpoeration
which in common with all others is granted the privilege
of operating in corporate form but dees not have the

special franchise of asing state property for private

gain to peayform a public fungtien.")




MARYLAND

Maryland chain stores (Ann, Code of
Maryland, Article 56, $§2, S7 (1957)), restaurants
(Md., Code, Article 56, §178 (1957)) and soda foun-
tains (Md. Code, Article 56, §174 (1957)) are
licensed by the state, The licenses are granted by
the clerks of the circuit courts for the counties
and the clerk of the Court of Common Pleas in
Baltimore, A persen doing business without a
licenge is subjected to fine or imprisonment (Md,
Code, Article 56, §9 (1957)). Maryland law pre-
scribes comprehensive sanitary rules and regu-
lations for places where food is to be served,
(Md, Code, Acticle 43, §200 (1957)), The State
Board of Henlth is given a right of entry for
purposes of inspection, (Md. Code, Article 43,
§203 (1957))., The Board is also empowered to make
further rules and regulations necessary to effecitu-
ate the statute (Md, Code, Axticle 43, §209 (1957)).
Violations of these provisions are punishable by
fine or imprisonment or both., {Md. Code, Article 43,
§202 (1937)).

Permits are required for the operation of
anusement parks, They are granted by the county
commissioners (Md, Code, Article 25, §14, Arti-
cle 27, §506 authorizes the amusement parks in
Montgomery County to operate on Sunday,




MONTGOMERY COUNTY

Under Section 15-~7 of the Montgomery
County Code (1960), it is made "unlawful for any
person to hold in the county any pienlie, dance,
soiree or other entertainment for gain or profit to
which the general public are admitted," without
first having obtained a permit or license, By Sec-
tion 15-8, the County Council is empowered to issue
such permit or license upon payment of a reasonable
fee, and to adopt "such rules and regulations in
connection with sugh permit, license and fee as are
necessary to protect the public health, safety and
we lfare ," By Section 15«11, the Council is em-
powered to "inspect, license, regulate or limit as
to locgtion within the limits of the county any
place of public anmusement or recreation., ., . and in
order to safeguard the public health, safety,
morals and welfare, to pass rules, regulations or
ordinances, , ."

In Chapter 75 of the Montgomery County
Code the Council has preomulgated specific regu~
lations (in addition to general rules applicable teo
matters such as health, fire and saltation) rela-
tive te the licensing and operation of amusement
parks, theatres, dance halls, restaurants, cafes,
inns, taveras, public swimming pools, etc, These
rules presecribe the hours of operation (Sec~
tion 75-1, 75-2) and other detalled matters.
Operation without a license of "amusement parks
operated for profit" (Section 75-9) is forbidden
(Section 75-5, 75~16), Licenses are issuable by
the Pirector of the Department of Inspection and
Lificebes (Section 75-6) two weeks after a copy of
the application has been published in s newspaper
of general circulation (Sectien 75-7), But ne
anusentent park license may be granted until the park
subnits proof “of sufficient finunecisl responsi-
bility, or adeguate liability insurance coversge,
to protect the publie using the park” (Sec-
tion 75-9), Payment of the license fee “entitles
the operat®r of the amusement park® to operxate all
amusement devices not prohibited by law (Sec~
tion 75+9). In these 1licensing and inspection re-
quirements for the protection of the public inter-
est and welfare, the State has manifested its high
concern regasrding the eperstion of the amusement
scconmodations invelved, But even after the isau-~
ance of the State's approval for the operation of
the establishment, continuiag State congern is re-
flected in the system of regulastion in the public
interest,




MONTGOMERY COUNTY (continued)

Lificedes issued expire within one year
(Section 73-10), They may be denied, revoked or
suspended if the enterprise "constitutes a detri.
ment, is injurious to, or is againat the interests
of , the public health, safety, morals or welfare"
(Section 75-11), BSuch grounds of disqualification
encompass among othexrs (a) defects in the character
of the owner or operator, (b) noncomplimnce with
applicable laws and regulations, (c) execessive
noipe, traffic congestion or other nuisance on the
premises, and {(d) ogcurrencge or repeated occurrence
on the premises of crimes or misdemeanors such as
drunkenness ox iwmorality, While hearings are pro-
vided in cases of revocation and suspension, there
is specific authority for the summary closing of
the premises to prevent manifest nuisance or danger
(Section 75-13), The County reserves fits rights of
visitation and ipspection st the premises (Sec~
tion 73~15), 1In these ways, by continual vigilance
and inspection, the State further demonstrates its
concern for the public interest in the operation of
the publie accommodation invelved,




FLORIDA

The Plorida legislature has declared that
the restaurant business is intimately affected with
the public interest, Chapter 509 describes in
great detail the public duties and responsibilities
of the restauranta, The Florida Hotel and Restau-
rant Commission (Florida Statutes §509,012) has
continuing regulatory supervision over "public food
establishments ,” and the legislature requires that
the Conmissioner shall exesute the laws governing
their inspection and regulation "for the purpoese of
sageguarding the public health, safety, and wel-
fare,” (Plorida Statutes §509.032(1)), The law re-
quires approval by the Commissioner of the archi-
tect's plans for the erxection or remodeling of any
restaurant (Florids Statutes §509.2311(4))., It reg-
ulates plumbing, lighting, heating, cooling, sani-
tation and ventilation fag¢lilities (Florida Statutes
§509.221(1)). It regquires every restaurant to obe
tain a license as a "public¢ food service establish-
nent® (Ploride Statutes §509.241) makes it a
nisdemennor for such an establishment to operate
without a license, and gets forth the procedure
for revocation of such licenses (Flerida Statutes
§509,261), Xt forbids a municipality or ceunty
from issuing any occupational license unleas the
Commissioner has first licensed the restaurant
(Plorida Statutes §509.,271). It regulates the use
of butter substitutes (Florida Statutes §$509,231),
And it establishes an advisery couneil of private
restaurants and hotels for the purpose of and "te
suggest means of bettexr protecting the health, wel-
fare and safety of persons utilixing the services
of fered by the industries represented on the coun-
ci 1" (Flerida Statutes §509.391),
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FLORIDA (continued)

The statute pursuant to which Appellants
were arrested, §500.141, is an integral part of the
above Chapter and an integral part of this elaborate
legislative schema and program encompassing "public
food establishments . "

In addition, extensive regulations have been
promulgated by the Commissioner, prescribing in minute
detail the health and safety measures by which every
restaurant must abide. Florida Administrative Code,
Chapters 175-1, 175-2 and 175-4. And it is especially
important to note that the regulations are not concerned
solely with health and safety measures, but in order
to promote and safeguard the public welfare, also,
inter alia, (1) provide that licenses may be issued
only "to establishments operated, managed or controlled
by persons of good moral character" (Florida Administra-
tive Code, §175-1.02): (2) prohibit publication or
advertisement of false or misleading statements relating
to food or beverages offered to the public on the premises
(Florida Administrative Code §175-4.02); and (3) provide
that "achievement rating cards be conspicuously displayed"
(Florida Administrative Code §175-1.03).

Moreover, Chapter 509 is obviously not
designed merely to raise revenue or merely compel
compliance with zoning ordinances. as in the case of
the typical occupational licensing statute. And even
though the grant of an occupational license as such
may be a condition precedent to engaging in the restau-
rant business, nevertheless, unlike the usual licensing
requirements for merchants and tradesmen, Chapter 509
provides for the exercise of continuing administrative
supervisory oversight and control, comparable to the
supervision of businesses normally described as public
utilities,

In addition, Shell City, Inc., qQqua corporation,
exists only by virtue of state law, and is subject to the
general Florida laws governing the creation, regulation,
and dissolution of corporate entities, Florida Statutes,
Chapter 608.
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Miami

Chapter 35, Article I, of the 19857 Code of
the City of Miami reguires yearly licensing of a long .
1ist of businesses, including restaurants (as listed
in Article IIXI). Section 35-10 provides for revocation
of the 1license for violations of any ordinance of the

city or law of the State, or any other good and suffi.
cient reason,

Chapter 25 of the Code, Feod and Food Establish-
ments, sets forth numerous regulations which control
the management of food establishments., These include
gquality of food and misrepresentation as to its whole~
someness, ventilation, senitary fagcilities, structure
and painting of walls and floors in rooms used for
preparation of food, garbage disposal, refrigeration,
cleanliness of workers, dishes, towsls, display of food,
etc.




SOUTH CAROLINA

South Carolina restaurants, c¢afes and lunch
counters are governed by rules and regulations
formulated by towns and cities. Code of Laws of South
Carolina Ann, §§35-51, 35-.52 (1962). PFailure to comply
with municipal regulations may result in denial or
revocation of a license (S.C., Code, §35.-53 (1962)) or
punishment by fine or imprisonment (5.C. Code, §35-54
(1962)), State law exists concerning refrigerators
in restaurants (S.C, Code, §385-130 (1962)), dishes
and utensils (S.C. Code, §35+131 (1962)), food (S.C.
Code, §35-13%2 (1962), garbage diaposal (S.C, Code
§35-133 (1962)), physical examination of employees
(8.C. Code, §35-1385 (1962)), inapection by the State
Board of Health (8.C. Code, §35-136 (1962)). Violation
of state iaws is subjeet to fine or impriscnment
(S.C. Code, §35-142 (1962)). Licenses are required
in order to operate luncheonettes. The proprietor in
Barr mentioned his city licenses (R, Barr 18),

South Carolina law requires a license tax
(S8.C. Code, §65-1382). Retail stores colleet a sales
tax (Chain Stare Tax) (S.C. Code §65-1401) and are
requirad to keep and preserve records of gross receipts
(8.C, Code §65-1449. 1In addition, South Carolina has
‘a use tax which applies to retailers (8.C, Code §§65-
1421 -1433), "
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Invitation to all members of A
the public under tort law

Tort liability of establishments open to
the general public has been held not to depend
upon the status or purpose of the particular person
injured, All members of the public are owed the
same duties, See, €.8,:

1, Campbell v, Weathers, 153 Kan, 316, 111 P,2d 72

Person who enters a cigar and lunch store
does not lose status as an invitee merely be-
cause he does not make purchase; the public as
a class constitutes "invitees," Court said
(111 pP,2d at 76):

It is common knowledge that
an open door of a business place,
without special invitation by
advertisement or otherwise, con-
stitutes an invitation to the
public generally, to enter, Shall
courts say, as a matter of law,
that such guests are not invitees
until they actually make a pur-
chase? We think the mere statement
of the question compels a negative
answer,

2, Carlisle v, J, Weingarten, Inc,, 137 Tex, 220,
152 S W, 2d, 1073

Lower court held that retail store not
liable for injury to minor since minor had not
entered with intention of purchasing, Supreme
Court reversed and said (152 S,W, 2d at 1075):

We think, however, that it
is too strict a construction to
say that the status of such a
child depends entirely on whether
it entered the premises with the
intention of purchasing some of
defendant?s merchandise, Whether
it intended to make a purchase
is not the essential fact to be
considered in determining whether
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it was an invitee or a mere
licensee, The most essential
factor to be considered in de-
termining this issue is whether
the premises were public or
private, If one uses his prem-
ises for private purposes, he
has no reason to expect visitors
other than those especially
invited by himg and hence is
under no obligation to keep his
premises in a safe condition
for the protection of those who
may enter thereon without his
invitation, , « « On the other
hand, one who maintains a
merchandise establishment, or
other public place, to which,
by reason of the business so
conducted thereon, the public
is impliedly invited to enter,
necessarily expects visitors at
all times, He knows that
strangers may enter his place
of business at any time, under
the belief that, as members of
the public, they have an implied
invitation to so enter and in-
spect his merchandise, even
though they do not then have a
present intention to make a
purchase, Since he knows that
strangers may so enter his
premises, he owes those who may
enter the duty to exercise
ordinary care to see that the
premises are in a reasonably
safe condition for their pro-
tection, It would not be a
very humanitarian doctrine to
say that a merchant could thus
impliedly invite the public to
his store, but that he was under
the duty of exercising ordinary
care for the safety only of
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those who had an intention of
buying his merchandise; and that
as to others who accompanied
their friends thereon, and es-
pceially children of tender
years, he could with impunity
allow the existence of hidden
and concealed defects that
might bring about their injury,
so long as it could not be said
that he had wilfully injured
them or was guilty of gross
negligence, (Emphasis added,)

Followed in Renfro Dru% Co. v, Lewis,
149 Tex, 507, 235 S.W, 2d 609 (Person injured

while using the drugstore as a shortcut; store
held liable),

See also Restatement, Torts § 330(d): ", . .
One who opens a shop thereby expresses his
willingness to receive not only those who come
to buy but also those who come to inspect
goods with no present intention of buying;"

§ 332(b) ", 4, +the fact that a building is used
as a shop gives the public reason to believe
that the shopkeeper desires them to enter or
is willing to permit their entrance not only
for the purpose of buying but also for the
purpose of looking at the goods displayed
therein or even for the purpose of passing
through the shop,"”




Question whether state should be held to
regulation in "chunks" where it undertakes
some regulation,

We were unable to find authority directly
supporting this principle as a matter of agency law
or under other principles of general applicability,
The doctrine of apparent authority in agency law,
which comes closest, would not help too much here
since the claim could not very well be made that
the public was misled by the amount of state regu-
lation into believing that with respect to segregation
and discrimination, too, state action was involved,
Such an argument would be circular in any event, and
would get us back to the main issue,.

The following cases dealing with state
involvement do offer some support, however, partic-
ularly the first.

1., Public Utilities Comm, v, Pollak, 343
U.S. 451, bears upon this question., The District of
Columbia Public Utilities Commission had conducted
an investigation of the bus company's installation
of radio receivers and amplifiers on its busses,
The Commission found the practice unobjectionable,
but the Court of Appeals for the District of Columbia
Circuit held it unconstitutional, As described by
the Supreme Court (343 U,S. at 461):

It was held by the court below that
the action of Capital Transit in
installing and operating the radio
receivers, coupled with the action

of the Public Utilities Commission

in dismissing its own investigation

of the practice, sufficiently in-
volved the Federal Government in
responsibility for the radio programs
to make the First and Fifth Amendments
to the Constitution of the United
States applicable to this radio
service. These Amendments concededly
apply to and restrict only the Federal
Government and not private persons

. L] . L




i Continuing, the Court said (Id, at 462):

We find in the reasoning of the
court below a sufficiently close
relation between the Federal Govern-
ment and the radio service to make
it necessgry for us to consider
those Amendments. In finding this
relation we do not rely on the mere
fact that Capital Transit operates
a public utility on the streets of
the District of Columbia under
authority of Congress, Nor do we
rely upon the fact that, by reason
of such federal authorization,
Capital Transit now enjoys a sub-
stantial monopoly of street railway
and bus transportation in the
District of Columbia, We do, how-
ever, recognize that Capital Transit
operates 1ts service under the
regulatory supervision of the Public
Utilities Commission of the District
of Columbia which 1s an agency
authorized by Congress, 1/ We rely |
particularly upon the fact that that |
t S inst |
the radio program, ordered an in- i
vestigation of it and, after formal |
public hearings, ordered its
investigation dismissed on the
ground that the public safety,
comfort and convenience were not
impaired thereby,

1/ At this point in the opinion the court, in
Tootnote 8, said:

'When authority derives in part from
Government's thumb on the scales,

the exercise of that power by private
persons becomes closely akin, in some
respects, to its exercise by govern-
ment itself.' American Communications
Assn, v. Douds, 339 U.S. 382, 401, Cf,.
Smith v. Allwright, 321 U.S, 649; and
see Olcott v, The Supervisors, 16 Wall,
678, 695-696,
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We, therefore, find it appropriate
to examine into what restriction, if
any, the First and Fifth Amendments
place upon the Federal Government
under the facts of this case, answer-
ing that the action of Capital Transit
in operating the radio service, to-
gether with the action of the Commission
in permitting such operation, amounts
to sufficient Federal Government action
to make the First and Fifth Amendments
applicable thereto (emphasis added),

2. In the footnote mentioned sipra appear-
ing in the Pollak opinion the Court, as noted, cited
Olcott v, The Supervisors, 83 U.S, (16 Wall.) 678,
695-696, In that case, the Court decided that
taxation to aid in the building of a privately-owned
railroad was taxation for a '"public purpose.”" At
the pages cited by the Court in Pollak the Olcott
Court said this:

Whether the use of a railroad is a
public or a private one depends in
no measure upon the question who
constructed it or who owns it. It
has never been considered a matter
of any importance that the road was
built by the agency of a private
corporation, No matter who is the
agent, the function performed is
that of the state. Though the
ownership is private the use is
public. So turnpikes, bridges,
ferries, and canals, although made
by individuals under public grants,
or by companies, are regarded as
publici juris, The right to exact
tolls or charge freights is granted
for a service to the public,., The
owners may be private companies,
but they are compellable to permit
the public to use their works in
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the manner in which such works can be
used, That all persons may not put
their own cars upon the road, and use
their own creative power, has no
bearing upon the question whether the
road is a public highway, It bears
only upon the mode of use, of which
the legislature is the judge,

3. In Burton v, Wilmington Parking Authority,
365 U.,S. 715, a public corporation leased space to
a private entrepreneur in which to perate a restau-
rant within the public facility. The court held that
the lease carried with it, by necessary implication,
a requirement of non-discrimination. It might be
said that the Court in effect ruled that when the
public facility delegated to the private corporation
the authority to operate a restaurant, and regulated
that operation in other respects, it could not law-
fully fail to regulate the restaurant viz a vis
discrimination as well, See also Derrington v, Plummer,
240 F,2d 922 (C,A., 5); Boman v, Birmingham Transit Co.,

280 F.2d 531 (C.A. 5) (segregated seating rule of
common carrier authorized by State law and enforced
by State).
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The importation of Negro slaves into Naryland was forbidden by
¥/
law in 1783, Under the State Constitution of 1776, free negroes were
not denied the right to wote, Discriminatory legislation against free
negroes hbegan early in the 1%th century. In 1809, freed slaves were
2/
donied the right to vote, and in 1831 froed negroes leaving the
dfin‘i%ﬁ'é}‘ﬁ“
State without & written declaration to return were not permitted to
}/ .

resuns residence in Maxyland. The legialative attempts to keap the
free negro population of Maryliand to & minimum took twoe distinctive
forms, The freeing of slkves by mknmmsission was made difficult, and

at the same tinme, laws were passed empowsring the courts Lo depoxt and

sell for slavery cutside thw State free negroas convicted of crime or

3/ Namylasnd laws 17683 oh. 23,
2/ Mecyland laws 1809 ¢h, 83

3/ Mexylamd laws 1831 ch. 333

i
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or found without viaidbls mesns of suppoxt. Concurrent with this
effort to rid the State of free negrues, the legisliature went to
great lemgth to establish & negro colony in Libexik, Africa, to which
3/
the freed negroes in Maxyland were encouraged Lo ematqprate., Consideredbls
amounts were voted by the legialature for the establishment of
&/

"Maryland in Liberis,” and ingenious attumpts were made to persunde
the more sophisticated cleomant in the negre population €O encourage
the masses to “retura* to Afrioa,

In spite of the above efforts by the white setilers ia Maryland,

g4fty per cant of the sutirs negro pepulstion of the state, shoxtly

4/ wd, laws 1831 ¢h. 2381

S/ Betwesn 1833 and 1859 adeut A4S0 negroes wers cerried fxem Marxyland
to "Mazryland in Liberia®. J. M. Wright, ¥he Free Segre in Marylamd p. 337,
Col. Univ. Studies 1911.

$/ WA, laws 1826 ch, 172




”3“

1/
befores the Civil War, wers freed negroes who had remained in Maryland,
The assimilation of these negroes into the economic structure of the
mmmxmwmmmzwafmwxxswmmm
into Maryland about 1850. These ifmmigrants displaced the negro craftsmen
and laborers and suceesded in relegating the free negro in Maryland to
menial labor. The ex slaves in Haryland were thus unable to f£ind
ready empleoymont, and constituted a segment of the Society which the

8/
vhite population considered as both undesirable and dangercus. Lones
ware passed forbidding negroes to caxzy firesrme, and attempts wore made
to secure lagisliation to have all unemployad negroes declarsd to be

-
-

slaves. In 1851, the Narylsnd leglisiaturs was given blanket authorimation

3/ In 1860 there wers 87,000 simnves in Maryland and almost as many free
nagroes. J. R. Jeackett notes on the progress of the coloved peapls of
Maryland since the war p. ¢ Jolm Hopkins Univ. 1890.

8§/ Vright, gupsh. P. 173 8.6. Bd. Laws 1858 ch. 288 prohibiting usinass
pactaarship with & nemxo and forhidding whits msrchant to exploy negro
clexks or salesman in & retail store.

{
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)74
to deal with the free negro population as they saw fit.

As far as can be ascertained, the position of the free negro in
Naryland did not change substantially during or immediately following
the Civil War. 7The Dmancipsation Declaration did not apply to Maryland.

A/
Howsver, in 1867, the laws relating to slavery were repealed;
significatnly, at the sawe session of the legislatum funds were voted
to sand enmissaries to MNew York, Hew Jersey, and Pennsylvania to
encouradge people from those Btates to settle in Mamryland where “recent”
| developments had m great oppoxrtunities. -

The negro leadership sppears to have felt that Maryland's position

a8 & Bortharn State during the Civil War, was detrimental to the negre

2./ See Declaration of Rights, Maryland Constitution 1850-51.

A/ WA, Laws 1867 ch. 172
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population. There was no recoastructionist government in the &tate
and no broad statutes were anacted to declare the negro equal to the
white man in all respects. The abolition of the status of slavery
does not appear to have changed substantially the second class citisen

position to which the free negro in Maxryland had been relegated before

the Civil ¥War. Rfforts by the negro leaders to gsecure recognition of

the rights of negroes subsequent to the Civil War were confined to two

aress in the law where the negio was still stigmatised by law in

Maryland. One, the exclusion of negroes from jury duty, ané secondly,

- SRk 1/
the disability imposed on wegro women in hastardy proceedings. Under

the existing lew, only white women could bring sction for suppoxt against

1 the pukative fathar and theonegro women had no way to get the courts to

A3/ Brackett, Supra. P. 6.
; A3/ W.T. NeGivan "The Brotherhood of Lidertys The Courts and Negroes
in Maxryland. 18 sSocial Porce Mo. 2,




-

ardar the father of tha child to furnish support. Ultimately, the word
“white” was struck from the bastardy statute, and the matter was laid
to rast.
Ko laws, local or statewide, could be found requiring segregation
in places such as inns, hotels or restaurantse. Apparently such laws did
exist in at least ome northern State, as is evident from a Pennsylvania
decision rendered in an action brought by & negre traveler who was
refused accomodation at an ian. Pennsylvania law, apparently eatitled
an innkesper to refuse accoomedation to & negro. However, the Pennsylvania
District Cowrt, in U.8. v. Hewcomer (27 Fed, Cas, 127, B.D. Pa, Feb. 29,
1876). hweld a negre traveler antitled to accenodation under the ldéth
amendment, regardless of the local Jaw. The decision is howevexr of

doubtful value since the action was Ixought undexr the civil rights act of

| 1878,
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Ho Haryland ceses involving public accomodation could be found
pxior to the instant sit-in cases. However, it is submitted that the
&;wnlw in Maryland regarding segregation in public transportation
afford an an excellent example of the interplay of custom and discrimina-
tery legislation,

Priox to 1870 the strest cars in Baltimore city, by regulstions
of the Rallway Company, had reguired negroes to use the front end of
the cars exclusively. There, negroas, who paid the same fare as white
possengers, were exposed to the elements, and ot provided seating
facilities. lNegro women ware allowid inside the cnrriages when
accompanying their vhite mistresses, or carrying & vhite child., The
custon developed for negro women to borrow & white child wvhen esbaxking
on & long trip, 4o as to be assurred of the right to & seat in the

emrriage. In 1870, a New York negxo took & sest inside the carriage ia

Baltimore, aad was promptly ejected. Ne xought suit for damages for
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ejection in Federal Court. Judge Glles in his decision in Thompaon

Co. {(#see Baltimorve Americam, April

30, 1870), held that the railroad was required to furnish their anegro

ons complrable to that furnished other phssengers,

and -Thompson was held entitlaed to damages totaling 10 dollarz. Following

« the Baltimore Railway designated

certkin of its cars available ¢ Hegroes.

In 1871, E.C. Pields, & negro from Vizginim, took a sest in &
Baltimore railvoad car not designated as swailable to colered. He was
sjected by the conducter and £iled suit in Pedersi Court. From the

ry repokts of the trial, and from the svidence istzeduced it

appesrs unequivocally that the sarlisr decision of Judge Giles, had not

As/
resulted in & peroanent separstion of the races in public transportation.

Apphrantly, white peopis fyrequented those strest cars set aside for

A4/ Ges attached photostats of the year 1871.




-
colored passengers, and as is fully stated in the editorial comments
in the Baltimore American and in the Baltimore Sun, voluntary
desagragation on the Railrosd had taken place at the initiative of the
vhite patroms. The court, in Flelds, charged the jury that wwdwr-bhe

i, the negro phassenyer was eatitled not ba ejected on

the basiz of his coloxr and he was held entitled to damages in the amount
of 40 dollars. The pawspaper accounts indicate that other Railroads had
not provided separste cars for their passsngers and appsrently no %

segrecation was practiced on trains except thoss of the line involved

in the Baltimocre litigaticon.
In 1904, the Maxyland Stats legislature, sancted stabe-~wide Jim

Crow lawe 80 designated in the official compilation of laws. Separate

compartuants for colored and white paseangers beceme mandstory in railroad
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cars and an ferry boata. Violation of the separate coach law by X

either the carrier or passengers was 3 nigdemeancr and the Jim Crow
16/

laws appeared as part of the criminal law of the State. By a
subseguent enactment, street cars running 20 miles beyond city limits

|
' Al/ ?

had also to be segregated. The constitutionality of these statutes ,
|

was challenged repeatedly, see State v. Jepkins, 123 Md. 278 (1914).

The court decided that the separate seating provisions were not en-

forcable as m as interstate colored travelers weare concerned,
Nevertheless the statutes were not pupeled, and negroes traveling

within the sState of Mapyland had to travel in segragated compartments.

The Maxyiand Inter-scisl commission in its report to the governor

and General Assembly in 1927 notes "if the legislature of 1904 was moved to

| i8/ M4, Laws 1904 ¢h. 109
18/ Bagdy, Maryland Cods Anmobnted 1904 Axt. 27, Sec. 346 ot gag.
11/ Ma, Laws 1988 ch. 248

e ———— |
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anact & separated coach law for ressons that seemed to justify the |
act, it s clesar . . . . that the genaral progress of the colored people ‘
have ramoved any causes thut could be advanced for retaining this law."
The Inter-Racial copmission in its report of 1927, and again in 1939

1 in the railrond was unjustifiable

WY racormendad
in Macyland amd urged the repeal of the Jim Crow statutes. The 1939
Haryland Statute Amnotated retained the Jim Crow laws as originally

endcted in 1904, hut thase laws oo longer appeared in the 1951 Maryland

atates Annotated since they were repedled by ch, 22 of w 1951 Laws of
Haryland, It is evident fxom the reperis of the Inter-Racial commission
that the Jim Crow lawe while in force were mot enforced by all public
carziexs in the State, (Resesrch thus far has not lad to sny incident

around 1804 that could hawve sexved as the ispetus for the sakctment of the

| 1B/ Repoxt of the Maryland Inter-Racial Comsission to the governexr amd
‘ Genexal Assendly, 1927, p. M. Ses also 1939 Report which recossended
reapakl of the discriminetexy law,




Jim Crow laws in that year).

Other legislation affecting the colored population of Marvland,

dealt primarily with educational facilities and reform schools as set

forth in the Bayr brief p. 31l. None of these laws, a list of which ie

attached hereto, touch any axea of public accomodation much as is

involved in the sit-in cases.

Maryland statutes regarding the duties and obligations of inn-

knepers {(dasignated “ordiniry keopars* in the sarly laws) are primsrily

concerned with the minimum standards reguired for licensing under the
State laws. Hone of these reguiremants have any relevance as £ar as

| i/

: racial discriamination is concwmed, As faxr a» can e ascertained,

ne lugislation or ordinince, one WAy or the othar, was enscted in Maryland
bafore Jununxy 8, 1962, vhan the Baltimoxre City Council passed an

axdinince providing for egual treatment. (The constitutionslity of this

i 38/ Maxyland Code 1860, Art, 70 sf. Saq,’ Poe, Jublic Generadl Laws
of Naryland 1904, Art. 567 1939 Anmotated Code of MNerylamd, Art. 56.




appaal in the State Courts.) At the regquest of Baltimore City,

the trespass law under which the defendants in the Maryliand sit-in

cases wers indicted, was amended to preclude ite applicatien to ,

situstions arising undexr the Baltimore City public accomodation

law. Maryland state law contains diverss genersal provisions re-

gulating the operation of places of pablic accomodation and an

on of some of thedse regulations is found in footnobe 28,

Pe 53 of petitiomer's lwief in the Baxy oese.
Tha instant two Maxyland sit-in ceses axose in Baltimore
City and in the incorpoceted township of Glen Echo, Nontgomery
‘ County. The state law of Maryland provides sutonomous status for

both the county and the city and accordingly Baltimerxs City and

Montgomsry County, have snkcted regulatory legisiation supplsuentacy




' S 0
to the state-wide law for places of public accomodstion. As far
&8 can be ascertainad nonme of these local regulations have any
beszing on the quantion of separstion of the races. A dirsct
contact with the Mayox of the township of Glen Eche failed to turn
up any ordinmnce or regulation of the City Council reguiring
‘seguedmtion in the Glon Dche Amamement Perk, (The Mayor stated ’

mt Park, including the swimming

pool, have beon

at the susement park was confined to fights suong white patroms). |
The presently svailable source msterisl shows that the inferior
| pesition of the Svee negre in Marviand, wes appevently not sub-
stantislly affected by the Civil Wer. The editorial comment and
repoxt of the Jhampoen and Fislds chses in the Baltimere press show

that there was consideribles flexibility in race relations azound 1870

| mmwmxmmmawamg
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of public contact had set in. In the absence of legally imposed
separation, white patrons of the railway seemed to have felt no
compailsion to refrain from baeing seated next to a negro once the
latter's right to a seat had been established. Certainly the Jim
Crow law of 1904 did not perpetuate an axisting cuatom. Con-
versely, the enactment of the Jim Crow statutes appears to have met
with some measure of disregard by the railways and public as
appears from the above~cited reports of the Inter-Racial Commission
of the governox.
Mayyland statutes concerning segregakion in the state schweol
system have not yet bHeen repealed., There must be separate state

colleges (Ann, Code of Naryland, Article 6SA, $1 (1957); industrial

schools (Md, Code, Article 77, 8226 (1957); normal schools M.
Code, Article 77, §279 (1957); juvenile reform schwols (4. Code,
| Article 27, H6ss, article 78, 14 (1957)—held unconstitutiomal

alfars. 124 MA. 246, 167 A. 24 765

in Myexs v. B
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(1961); and separate scholarship grants (Md. Code, Article 498,
Bs (1957)). Miscegenation is still & criminal offense (Nd. Code,
Article 27, §398 (1957)). as late as 1951, & Maryland statute re-
guired segregation on railroads and steamboate (Md. Code, 1939, Article
27, #510-526, repanled by Laws of Marylamd, 1951, C. 22). Maryland

wAS & party to the Southerm Regional Bducw

designed to fostar segragated educktion within the "separate but

agual® framework. Ses Md, Code, Arxt. 41 M185-188; see MeCremly

asinctionsd h}’ & 1939 W: Md, Code, 1939, Arxt. 59. m¥~€3,
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Footnote, p. 32

/ As noted . for the purpose of tort
Tiavility the responsibilities of an cstablishment
open to the public does not depend upon the status
or purpoac of the particular person injured.,




/ ". . . Congress has a right, by appropriate
legisliation, to enforce and protect such fundamental
rights against unfriendly or insufficient State
legislatioen., I (?) say unfriendly or insufficient;
for the XIV Amendment not only prohibits the making

or enforcing of laws which shall abridge the privi-
leges of the citizen; and prohibits the states from
denying to all persons within its jurisdiction the
egqual protectien of the laws. Denying includes
insction as well as action. And denying the equal
protectionuef the laws includes the omission to
protect, a8 well as the omission to pass laws for
protection.” From an unpublished draft of & letter

by Justice Bradley to Circuit Judge William B, Woods,
March 12, 1871, on file, The New Jersey Historical -
Society, Newark, New Jersey, !

_/ Attached to the drafts of twe letters, including ‘
the one to Justice Woods, was a note by Justice E
Bradley stating: "The views expressed in the fore-
going letters were much modified by subsequent re-
flection, se far as relates te the power eof Congress
to pass laws for enforcing equality between the
races. "




Cases in support of common law duty of

innkeepers, carriers, ferries and farriers
To Aerve all members Of the public equaily
to the extent of their facliities.

At common law certain private businessmen
were regarded, in a certain sense, as affected with the
public interest, exercising their employment not merely
for their own emolument and advantage, but for the convenience
and accommodation of the community. Such was the inn-
keeper who could not, if he had available room, refuse to

receive 8 guest who was ready and able to pay him a rea-~

sonable compensation., White's Case (1558) 2 Dyer 1358.b.;

Warbrooke v, Griffin (1609), 2 Brownl., 254; Lane v. Cotton

(1701) 12 Med, 472; Bennett v, Mellor (1793), § Term R, !

274; Thompson v, Lacy (1820), 3 Barn. & Ald, 283; see

generally Storey, Bailments sections 475, 476 (7th ed. j

1863); 5 Bacon, Inns and Innkeepears 230, 232 (1952);

1/
3 Black, Commentaries 166 (Lewis 18V7).

1/ Agserding to Bacon, supra at 230, the duty of the inn-
keeper includes that of providing his guests with food,

It has alse been said that the purchase of food or liquer
is sufficient to constitute one a2 guest of an innkeeper.
Wright v. Anderten (1907) 1 K.B, 209; Bennett v. Meller
iI7§55 5 Term, R. 273; Bowell v, DeWald, 2 Ind. App. 303,
28 N,R, 430,

However, according to early Bnglish decisions the inn-

keeper rule was restricted to travelers in the limited sense
of the term, and the innkeeper was net bound to receive one
who was noet a traveler or wayfarer., See Lamonde v, Richazd,
(1897) 1 Q.B. 541; Rex v, Luellin, 12 Mod, 4435, This require-
ment has been gradually eroded, and under the modern rule

one may be 2 guest even though a felliow townsman with the
innkeeper. See State v, Steele, 106 N.,C, 766; Hill v. !
Memphis Hotel Ce., 124 Tenn. 376, 1386 S.W, 997,

e



This rule is usually held to be a part of
the common law of the several states of this
country, so far as applicable and not inconsistent
with local law, It should be noted however that
the law affecting innkeepers has been altered and
modified by statute in most states., Sece £.8.,

Thomas v, Pick Hotels Corp., 224 F, 24 664, 666

(C.A. 10); Perrine v, Paulos, 100 Cal, App., 24 655,

224 p, 24 41; Kisten v, Hildebrand, 48 Ky, (9 B.

Mon) 72; Dewolf v, PFord, 193 N,Y. 397, 86 N.E. 527,
Similarly common carriers were obliged of

common law accept all goods on the tender of

reasonable payment, 146 N,C, 412, 53 S.BE, 224;

Atwater v, Delaware L,.W, Ry, Co,, 48 N.J. Law, 355,

2 Atl, 803, 805-806; Indianapolis, P, and C., Ry.

Co. v. Rinard, 46 Ind. 293, 395; €f. Railroad Co.

v. Lockwood, 17 Wall (U.§5, )357; Patterson v, Old

Dominion §,8, Co,, see Story, Bailments section 495

(7th ed, 1893), A common carrier, defined as one
who undertakes to carry goods for persons
generally, and who holds himself out as ready to
engage in the transpertation of goods for hire as a
business and not a® a casual occupation, has been

held to include a ferry (Futch v, Bohannon, 134 Ga,

313, 67 S.,E, 814) and even a ski 1lift (Fisher v,




Mt., Mansfield Co,, 283 F, 2d 555 (C.A, 2).

Farriers (blacksmiths or more commonly
those who shoed horses) were also at common law re-

qui red to serve all the public, Lane v, Cotton,

supra at 484; see Wilson v, Martin, 40 N,H, 88, 90,




/ Alaska Statutes, Title 11, Section 11.60.230;
Annotated California Codes, Tenal - Title ¢, Section
2653 Coloradoe Revised Statutes Annetated. 25-lw}
through 25«2«5; Connecticut General Statutes Annotated.
53-35 (1962 Supp.); North Dakota Century Code, Section
12-22-20 (1961 Supp.); Legislature of State of South
Dakota, 1963 Session, Senate Ril1l Number 1, Aects of
the South Dakota Legislature; Idaho Code, 18~7201
through 18-7203 (1961 Supp.); Illinois Annotated
Statutes, Title 14, Section 9; Rurns Indiana Statutes
Annotated, Section 10«901! through 10~-914 (1962 Supp.);
Code of Iowa (1962), Chapter 735; Ceneral Statutes
of Kansas, 1961 Supplement, Chapter 21.2424; Revised
Statutes of Maine (1954), Chapter 137, Section 50;
General Assembly of Maryland, 1963 Session, Chapter 227
Annotated Laws of Massachusetts, Chapter 140, Sections
5 and 8; Michigan Statutes Annotated, Sections 28,6 243
and 28,344; Minnesota Statutes Annotated, Section 327.09;
Revised Codes of Montana, Title 64, Section 211; Rew
vised Statutes of Nebraska (1943), Chapter 20, Sections
101 and 102; New Hampshire Revised Statutes Annotated.
Chapter 354, Sections 1, 2, 4 and S (1961 Supp.); New
Jersey Statutes Annotated, Title 2A, 16%-4 and 170-11;
New Mexico Statutes Annotated (19653), Chapter 49, Sec-
tion 8-~1 through 8«6; McXinney's Consolidated Laws of
New York Annotated, Civil Rights - Article 4. Sections
40 through 41 (1962 Supp.); Page's Ohio Revised Code
Annotated, Sections 2901-35 and 2901+36; Oregon Re~
vised Statutes, Sections 30.670, 30.675 and 30.680;
Purdon®s Penneyivania Statutes Annotated, Title 18,
Section 4654; General Laws of Rhode Isliand, Section
11-24+1 through 11-24«63; Vermont Statutes Annotated,
Chapter 29, Section 1451 through 1452; Revised Code
of Washington Annotatdon, Title 49.60.010 through
49,60,170; West®s Wisconsin Statutes Annotated, Secw
tion 942,04 (1983 Supp.); Wyominmg Statutes (1957),
Section 6«83.1 and 6-83.2 (1961 Supp.); District of
Columbia Code (1961), Title 47, Sections 2907, 2910 and
2911




Cee auv/ Baldwin v, Morgan, 287 B, 24 730 (C.A. 8)

(signs degignating "white" and "colored” terminal waiting
rooms unlawful deapite lack of enforcement since signs

encourage segregation); Kerr v. Enoch Pratt Free Library,

149 ¥, 2d 212 (C.A. 4) (library supported mainly with

public funds); Simkins v. Moses Cone Hespital, C.A,

8909 (C.A. 4, 11/1/63) (private hespital constructed
with federal funds according te state plan and authorized

by law to discriminate); Derxrxingten v. Plummer, 240 F, 2d

522 (C.A., 5) (leased restaurant in courthouse building);

Department of Conservation & Development v. Tate, 231

F. 2d 615 (C.A. 4) (lense of state park to private per-

song)) Smith v. Heliday Inns of America, Inc., E,

Supp. (M.D, Tenn.) (sale of urban renewal land to

privete motel corpoerstion).




