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QUESTIONS PRESENTED

(1) Does Title VII forbid the use of race

conscious numerical remedies itn a

case where they are necessary to

redress, prevent or deter racial

discrimination?

(2) Was the race conscious numerical

remedy in this case reasonably framed

to prevent a continuation of proven

intentional discrimination?

a
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unremedied, undeterred, or unpreventable.

We recognize that the enforcement of Title

VT I has involved a variety of pract .cal

problems, and believe that here, as in

other areas of the law, the views of trial

courts regarding the necessary remedial

measures are entitled to substantial

weight.

Several of the amici have long

opposed, and continue to reject, inflex-

ible numerical devices whose purpose is to

allocate jobs or other benefits on the

assumption that minorities or women are

inherently entitled to a particular share.

But these amici object, as well, to the

at tempt of the Solicitor General to label.

as " quot as" any and all af f irmative

numer ical remerndies, regardless of whether

those remedies may be essential to

el iminatf and correct discrimination on

the basis of race, sex, religion or
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la in ti f f s i n several hundred employment

iscriminatior actions under Title VII and

he F'ourteenth Amendment, including many
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impossible unless numerical orders remain

among the arsenal of remedial devices

available to the federal courts.

The American Jewish Committee is a

national organization of approximately

50 , 000 members . AJC was founded in 1906

for the purpose of protecting the civil

ard rel ig ious r ights o E Jews . It is AJC' s

conviction that the security and the

const itut ional rights o f Jewish Americans

can best be protected by helping to

preserve the security and the consti-

tutional rights of all Americans, irres-

pective of race, creed or national origin,

including , specifically, elimination of

d iscr iminat ion in employment and educa-

tional opportunities for all Americans.

Experience has dlemonstrated that the legal

requirement of non-discrimination is by

itself not sufficient to erase, within the

foreseeable future, the accumulated
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even while maintaining that quotes are riot

an appcopr iate remedy and, in fact, are in

violation of constitutional and statutory

provisions. AJC believes that quotas, as a

rigid prescribed distribution of benefits
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order of the court below, properly

understood, should be considered satis-

fied.

The American Jewish Congress is a

national organization of American Jews

founded in 1918 and concerned with the

preservat ion of the security and consti-

tutional rights of all Americans. Since

its creation, it has vigorously opposed

racial and religious discrimination in

employment, education, housing and public

accommodations and has supported programs

which would increase opportunities for

disadvantaged minorities to speed the day

when all Americans may enjoy full equality

without regard to race.

The National Assbciation for the

Advancement of Colored People ( " NAACP') is

a New York non-profit membership corpo-
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ration. Its principal aims and objectives

may best be understood by reference

Art isces of Incorporate ion:

... voluntarily to prompt equality of
rights and eradicate caste or race
prejudice among the citizens of the
United States; to secure for them
impartial suf frage ; and to increase
their opportun-ities for securing
justice in the courts, education for
the i r c h i ld ren,
to their abil:

employment according
ity, and complete

equality before the law.
To ascertain and publish all

facts bearing upon these subjects and
to take any lawful action thereon;
together with any and all things
which may lawfully be done by
membership corporation... .

a

The NAACP has

participating i

a long-stand

ni the Untied

history of

States Supreme

Couii r t,

curiae,

both as a party and as amicus

in cases presenting constitutional

and statutory claims of

nation.

racial discrimi-

Th e NAACP is vitally concerned

with the issues raised in this appeal.

to its
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The Mexican American

and Educational Fund, Inc.

national civil rights

established in 1967.

ob j ec t iv

Hispani

through

believe

apply w

racial

believes

employer

t ake re

as goa

h i s to r i

and ethn

e i

Legal Defense

("MALDEF'") is a

organization

Its principal

s to secure the civil rights

cs living in t

litigation and

s that Title VI

ith equal force

and ethnic gro

, however, that

rs are permitted

asonable volunt

is and timeta

cal unde rrepres

nic minorities i

support of these prior

MALDEF has participate

and as counsel of record

before the Court. Wyga

oE Education, No. 84-1

of

he United States,

education. MALDEF

II should and must

to members of all

ups. MALDEF also

public and private

under Title VII to

ary measures, such

bles, to correct

entation o f racial

n the workforce. In

ciples and goals,

d as amicus curiae

d in numerous cases

nt v. Jackson Board

340 (MALDEF Amicus
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Curiae); Firefighters

v, Stotts,

(1984).

The N

porated , i

organizat io

corporate ion

New York.

League and

themselves

taged minor

U.S.

Local Union NO.

, 104 S.Ct.

1 784

2576

at ional Urban League, Incor-

s a charitable and educational

n organized as a not-for-profit

under the laws of the State of

For more than 75 years, the

its predecessors have addressed

to the problems of disadvan-

rities in the United States by

improving the working conditions of blacks

and other minorities;, and by fostering

better race relations and increasing

understanding among all persons.

Puerto Rican Legal defense and

Education Fund, Inc. ("PRLDEF") is a New

York not-for-profit corporation, autho-

rized to practice law by the State of New

York. The PRLDEP's primary purpose is to

protect and advance the constitutional and
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civil right

Hispanics.

purpose ,

individual

challenge

against Pue

The PRLDEF

as amicus

nat

yea

lit

h as

i

r

i

Educ

civil
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crit

on lit

hist

gation

center re

The A
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l rig

l and.

ical is

AALDEFi' S

against ra

market res

% ion o f A

ts of Puerto Ricans and other

In furtherance of this

the PRLDEF represents both

s and classes of persons who

employment discrimination

rtco Ricans and other Hispanics.

has also filed numerous briefs

curiae in employment discrimi-

tigation. During its thirteen

ory, much of the PRLDEF's

in federal and state courts,

pd on Title VII litigation.

sian American legal Defense and

Fund ("AALDEF") is a non-profit

hts organization that employs

educational methods to address

issues affecting Asian Americans.

legal

cial.

ulted

s ians

and

discri

from

f rom

educational work

mination in the job

the historic exclu-

the mainstream of
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American business life and the legacy of

overt economic discrimination sanctioned

by law.

New Jewish Agenda is a national

non-profit , membership organization that

seeks to p

Jewish ce

peace and

the Talmud

the just

Consistent

supports

m ech anism

opport unit

romote traditional, p

ligious and secular

social and economic

iic principle of "STik

reordering of the

with these beli

minimum quotas as a

for achieving true e

-y and for overcoming

rogressive

values of

ust ice and

kun Olam,"

universe.

efs, NJA

necessary

quality of

a history

d i s c r im in atory pr act ices in certain

rcumstances including, but not limited

, the Eactual situation in this case.

The Commission on Social Action of

e Union of American Hebrew Congregations

d the Central Conference of American

bbis represents over 1 million Jews in

of

ci

to

th

an

Ra
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the United States and Canada.

commits ior has long been committed

fuirtherance of civil rights and

liberties for all Americans.

SUMMARY OF ARGUMENT

I. Title VII permits a cc

order n

remed ie s

deter d

courts t

Cong r e s ;

eq ui.tabl e

Moody, 42

The

to the

civil

ourt to

umerical remedies when such

are needed to redress, prevent or

discrimination. In authorizing

to direct "affirmative relief",

"armed the courts with full

powers". Albemarle Paper Co. v.

2 U.S. 405, 418 (1975).

The legislative history of TitlE' VII

does not reveal any congressional intent

to bar rnmerical remedies in every case,

regardless of whether it might be impos-

sible without such remedies to redress,

prevent or deter discrimination in some

instances. Although Title VII supporters

on several occasions stated the act did
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not impose "quotas", it is clear that what

both supporters and opponents were

corce r ner about was whether Title VIi

itself ~created a duty to maintain a

"racially balanced" work force. United

Steelworkers v. Weber, 443 U.S.193,205

(majority opinion) , 235-47 (Rehnquist, J.,

dissenting)(1979). The specific con-

gressional statements relied on by the

Solicitor General were expressly intended

as denials that Title VII required "quotas

for racial balance", not as a discussion

of the availability of numerical remedies

to redress, prevent or deter unlawful

discrimination. Section 703(j), which

forbids imposition of preferential

treatment [or "racial balance", spells out

precisely the meaning of congressional

statements that Title VII did not require

"quotas".
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II.

a 20 yea

successfu

in unct io

specific

forbidden

nevw discr

court pro

feasible

once ivab

in the fu

and, that

The petitioners

r history of

1 violation

n

di
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to

e
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t

in this case

intransigent

has

and

of state and Eederal

against discrimination. When

scriminatory practices were

etitioners repeatedly devised

natory schemes. The district

ly concluded that it was not

foresee and forbid every

device which petitioner might

e utilize to violate the law,

he ordering of a numerical

remedy was essential to bring an end to

continued discrimination.

ARGUMENT

1. TITLE VII DOES NOT FORBID TdE USE OF
NUMERICAL REMEDIES NECESSARY TO
REDRESS, PREVENT OR DETER DISCRIMI-
NATION

For

d district

decrees

almost twenty years Federal

judges responsible for framing

to enforce Title VII have con

:s
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cl uded

was ne

cdeter

that th

cessary

discrim

e use of numerical remedies

to redress, prevent or

ination under the circum-

stances of the
1

them. As occurs

the fashioning o

an essent ially p

the particular

had occurred or

Numerical order

regarded as the

often used only

specify

in all

f these

ract ical

types o

seemed

s have

remedy

ic cases before

areas of the

remedies has

task, refle

f violations

likely to r

generally

of last re
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law,

been

acting

that
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sort,

had

led, at times accompanied

sessions of reluctance by t
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b
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s
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courts.

pract ice

that no

1 A description of the types of cases in
which such remedies have been found
necessary is set forth in part IA of the
Brief Amnicus Curiae of the NAACP Legal
Defense Fund, et al., in Local 93, Fire-
fighters v. CYiveFand, No. 84-1999.

fai

exp

The

is
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appel late

numerical

concluded

court ha &

remedy where

such remedies

ever imposed

the district cou

were unneeded.

The interpretation which petitioners

and the Solicitor ask the Court to read

into Title VII is thus one of enormous

practical importance. For two decades

judges across the nation have found in a

variety of circumstances that numerical

remed ies were "the only possible means to

provide relief for [unlawful] discrimi-
2

nation." To hold, as petitioners urge,

that Title VII absolutely forbids such

remedies, would raise serious questions

about the enforceability of Title VII

itself.

Petitioners insist that this critical

issue was summarily resolved by two

paragraphs in Firefighters v. Stotts, dis-

2 Crockett v. Green, 388 F. Supp. 912, 921

(E.D. Wis. 1975).

a

rt
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cussing

Title
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forha
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Title
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VII

to delin

be i

who

cal

bel

app

are

in
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expr

led "q

ieve St

"the policy behind S 706(g) of

. " 81 L.Ed.2d 483, 499 (1984).

ion in Stotts did not, however,

.hat any provision in Title VII

the use of any category of

decree that might in fact be

in some instances to promptly

prevent or deter violations of

itself. Nor did Stotts attempt

eate what types of orders were

erred to by members of Congress

e ssed objections to what they

quotas." For these reasons we

.otts is not dispositive of this

eal . I f,- as petitioners urge, courts

forbidden to use any numerical remedy

any Title VII case, regardless of

ther that remedy may be essential to

press, prevent or deter discrimination,
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that limitation must be found in the

language or legislative history of Title

VII itself.

A. Judicial Authorit to Direct
' Affirmative ction.'

When

mand ated

Congress adopted

that enforcement o

g

v

b

iven th'

Garden

1974).

een est

e "highest

er-Denver

Where a v

ablished,

izes a court

illegal ity,

aff irmat ive

... or any o

court deems

2000e-5(g).

422 U.S. 4

acterized se

courts with

U.S. at 418.

priorit

Co., 41

iolat ion

section

, riot merely t

but also to

action as may

there equitable

appropriate."

Albemarle Paper

05 ;1975), c<

ction 706(g) a

full equitabl

In exercisin

y." Alexander

5 U.S. 36, 47

of the law has

706(g) author-

) forbid future

"order such

be appropriate

relief as the

42 U.S.C. §

Co. v. Moody,

orrectly char-

"arm[ing] the

e powers." 422

g those powers,

T

f

itle

that

VII

law

it

be
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Albemarle recognized, the courts

required to do whatever may be

to promptly redress, prevent

are to be

necessary

ard detei-

d i 5 cr im .n a t i.On;n there may be pract ical

obstacles to such thorough enforcement,

but Title VII itself contains no such

encumbrances:

[I]t .is
equity t
. . .

the historic purpose of
o "secur[e] com lete justice"
"Where federal protected

rights have been invaded, the ...
courts will be alert to adjust their
remedies so as to grant the necessary
relief" ... Where racial iscrimi-
nation is concerned, "the [district)
court has not merely the power but
the duty to render a decree which
will so far as is possible eliminate
the a i scr iminatory e effects of the
past as well as bar like
nation in the future."

discrimi-

422 U.S. at 418. (Emphasis

"Congress' purpose in vesting a variety

'discretionary' powers in the courts

... to make possible the f ash ion [ ing ]

the most complete relief possible."

[of}

420

U.S. at 421 (Emphasis added).

added)

of

was
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Thi

federal

s congressional

courts with a

intent to prov

full arsenal

nt techniques led t

Bowman Tr anspor tat

(1976), to reject

e VII stripped the c

to order rightful p

though there was

when such relief

very member of the

e VII did not contai

his

icon

an

court

lace

some

wa

Cour

n "

Court in

Con , 424

arg ument

ts of any

senior-

dispute

s appro-

rt agreed

bar, in

every case , to the award of retroactive

seniority relief." 424 U.S. at 781-82

(Powell, J. , concurring and dissenting).

Franks emphasized that the "broad equi-

table discretion" established by Title

VII, 424 U.S. at 763, was to be exercised

in a pragmat ic manner .

In equity, as nowhere else, courts
.. . look to the pract ical realities
and nEcessities...." [A}ttainment of
a great national policy ... must not

ide

of

en for

Frank

U.S.

that

author

ity.

regar

priat

that

ceme

s) V .

747

Title

rity

Al

d i ng

e, e

Title
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be confined within narrow canons ...
suitable ... in ordinary private
controversies."

424 U.S. at 777-78 and n.39.

Cong ress' decision to confer on

federal courts such broad enforcement

authority, unrestricted by any per se

limitations, is readily understandable.

When Congress framed Title VII in 1964, it

was all too aware of the failure of

earlier prohibitions against discrimina-

t ion . T he Ho use Report expressly noted

that discrimination had not been ended by
3

state antidiscrimination legislation.

Proponents of the legislation noted

continuing di scriminatory practices by

H . R. Rep. 914, 88th Cong . , 1st Sess. ,
reprinted in Leg islative History of Titles
VII and XI of Civil Rights Act of 1964,
1018, 2149-50 ( "Legislative History");
H.R. Rep. 1370, 87th Cong., 2d Sess.,
Legislative History 2159; 110 Cc.ng . Rec.
7217 (remarks of Sen. Clark).
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4
s, despite decisions of

such discrimination

duty of fair

Order 11246, ear

ted from 1941,

impact, although

tions of American

union' s

Ex e cut iv e

which da

vis iblhe

large por

In

f

light of

Cong ress

any rest

hority of

was doub

inary and

s then

judges in

ies

ace

aut

ion

ord

.i e

al

s o

this Court

violated a
5

representation.

lier versions of

had had little

h applicable to

industry.

the failure of

understandably re

fictions on the enf

federal judges.

tless reinforced b

well publicized

being encountere

enforcing other

racial minorities.

1960 Congress had adopted

oth e r

fused

orce-

That

y the

dif-

d by

civil

In 1957 and

legislation

Legislative History, p. 2158.

5 Steele v. Louisville & Nashville Railroad,
323 U.S. 192 (1944).

union

that

remecd

to p1

meant

decis

extra

ficul

feeder

right



- 26 -

intended to eliminate racial discrimina-

tion in voting; in 1964, however, Congress

recognized that discriminatory election

of f? cials remained intransigent, and that

proced ures
6

adequate remedies".

Katzenbach,

The debates

383

do not provide

Cf. South Carolina v.

U.S. 301, 311-13 (1966).

on the 1964 Civil Rights Act

were also replete with references to

obst mate refusal

some 10 years af

of school officials,

ter Brown v. Board of

Education, 347 U.S.483 (1954) to even

beg in to comply with their constitutional

110 Cong . Rec. 652
see also
(remedies

id. at
in

acts inadequ
(same) ,

29-30 (Sen.
1593 (Rep.

Humphrey) ;
Farbstein)

1957 and 1960 civil rights
ate), 1535 (Rep. Seller)

1 4 4690 (Bipart isan Newsletter)
(same); H.R. Rep. No. 914, 88th
Sess., Legislative History,
2123-25.

Cong., 1st
pp. 2019,

"present

the

6
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obligation to e

r f. Swann v . Ch

nd

ar

7
de jure segregation.

lotte-Mecklenburg Board

-7
110 Cong. Rec. 1518 (Rep. Celler), 1600
(Rep. Daniels) , 6539-42 (Sen. Humphrey);
H.R. Rep. NO. 914, pt. 2, Legislative
History, pp. 2138-42.

of Education, 402 U.S. 1, 13 (1971). In

f racing Title VII, Congress had good

reason to fear that this legislation would

be met by the same intransigence and

evasion that for a century had frustrated

enforcement of the Fourteenth and Fif-

teenth Amendments. Against that back-

ground the sweeping authority granted to

the courts by section 706(g) is entirely

understandable.

Section 706(g) was modeled after,

although somewhat broader than, section

10(c) of the National Labor Relations Act.

Franks v . Bowman Transportation Co., 424

U .S. at 768-770 and n.29. An order of the

NLRB, this Court has repeatedly held, is
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tr re uphekcld "unless it can be shown that

the order is a patent attempt to

ends other than those which can fa

said to e ffectuate the policies

c t ." NLRB v. Seven-Up Bottling C

U.. 344, 357 (1952); Virginia Elec

Power Co. v. NLRB, 319 U.S. 53

(1943) . In- fashioning remedial ord

Board is to be guided, not by any

rules in the NLRA, but by "enligh

gained f rom experience ." NLRB v. S

Bottl ing Co . 344 U.S. at 347. Th

emphasized that the Board's autho

provide af f irmative relief was a

to develop whatever remedies exp

might demonstrate

ach

ir l

of

o".,

ieve

y be

the

344

tric &

3, 540

ers the

per se

tenment

even-Up

e Court

rity to

mandate

perience

were needed:

[I]n the nature of things Congress
could not catalogue all the devices
and stratagems for circumventing the
policies of the Act. Nor could it
define the whole gamut of remedies to
effectuate these policies in an
infinite variety of specific situa-
tions. Congress met these diffi-



leaving the adaptation of
means to [that] end to the empiric
process of administration.

Dodge Corp. v. NLR3, 313 U.S. 177,

194 (1941). In fashioning specific

remedies the Board was nut required to act

with sur ical precision, but was permitted

to paint with a broad brush "to

just results in . complicated

attain

situa-

. . through flexible procedural

devices." Id. at 198-99. Enforcement

orders under the NLRA were never limited

to "make whole'' redress, but included as

well orders intended to prevent
8

cr deter

future violations.

8 See, e~g., Phelps Dodce Cor v. NLRB, 313
U.S. 177, 188 (1941)(or er to "neutralize"
the effects of past violations);
Power & Electric Co. v. NLRI3,
533, 543

Virginia
319 U.S.

(1943)(order to deprive an
employer of advantages accruing from" a
violat ion) ;
355 U.S.

NLRB v . United Mine Workers,
453, 456 (1958)(order to dis-

sipate discriminatory "atmosphere" created
by past violation) ;
ciation o f Mach inist

International Asso-
s vy. NLRB, 31 1 U.s.

72, 82 (1940)(order to expunge the effects

Phel s

tions

cult.ties by
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In modeling section 706(g) after the

NLRA, Congress thus chose to reject

precisely the sort of constricted view of

remedies which petitioners now advance.

The NLRB enjoyed, arid Congress elected to

give to the courts in Title VII cases,

broad authority to take whatever steps

experience might show were necessary to

promptly redress, prevent or deter

violations of the law. Enacted as it was

in light of the established interpretation

of the NLRA, section 706 (g) must be

understood as a mandate to the courts to

develop whatever remedial devices might

prove necessary and efficacious. Section

706(g), like the NLRA, does not require

that remedies be framed with the precision

appropriate for ordinary tort or contract

litigation, particularly where such a

iscr iinnation)o f pas t d
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requirement would have the effect of

impeding or delaying redress for or

prevention or deterrence of violations of

the vital national policies that Title

as well as the National

Relations Act, embodies.

B. The Language of_
and 76(9)

Labor

Sections 703(j)

Local 28 argues that the asserted

limitation on Title VII remedies is found

in section 703(j) .

Nothing contain
shall be inter
employer , empl
organization,
agement commit
subchapter to
treatment to an
group because
religion, sex,
such ind ividua
of an imbalance
respect to the
centage
color, r
origin
referred
by any
organiza
or class
tion, or

of pe
religio
em ploye
or cla,
employ
tion,
ified by
admitted

That provision states:

ned in
pretend
oyment

this subchapter
to require any
agency, labor

or joint labor-man-
tee subject to this

grant preferential

y individual or to any
of the race, color,
or national origin of
l or group on account

which may exist with
total number or per-

rsons of any race,
n , sex, or national
ed by any employer,
ssified for employment
nent agency or labor
admitted to membership

any
to,

labor organiza-
or employed in,

,J I
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any apprenticeship or other training
program, in comparison with the total
number or percentage of persons of
such race, color,
national
State, sec

religion, sex, or
origin in any community,
tion or other area, or in

the available
community,
area.

In United

work force in
State, section,

Steelworkers

any
or other

V. Weber, 443 U.S.

193 (1979), this

t ioner' s interpretation of

Court rejected peti-

section 703(j),

holding that " [s]ection 703(j) speaks

substantive liability under Title VII, but

. . . not [ r] emedies for substantive

violations." 443 U.S. at 205 n.5.

The carefully drafted

section 703(j)

language

does not support

sweeping limitation on Title

of

the

VII remedies

urged by petitioners. Local 28 argues

that section 703(j) precludes the use of

race conscious measures for any

even for redressing,

purpose,

preventing or

deterring violations of

to

Title VII. But
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section 703( j) disavows mandatory r e

conscious m

circumstan

imposed to

in an empl

of secti'rn

rate congr

race consc

specific

dec is ion

view that

measures in

Petit

sentence of

eCasures only under

ce, where those m

redress a mere raci

oyer's workforce.

703(j) thus refle

ressional decision t

'ious measures only

circumstance, a

inconsistent with

Congress intended

all circumstances.

ioners also rely

section 706(g), wh

one specify ic

measures are

al imbalance

The language

cts a delib-

o disapprove

in that one

leg islative

petitioners'

to ban such

ocn

ich

the last

states:

No order of the court shall require
the admission or reinstatement of an
individual as a member of a union, or
the hiring , reinstatement, or
promotion of an individual as an
employee, or the payment to him of
any back pay, if such individual was
refused admission, suspended, or
expelled, or was refused employment or
advancement or was suspended or
discharged for any reason other than
discrimination on account of race,
color, religion, sex, or national
origin,...
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Petitioners urge that section

es tha

or p

refused

cr im in

s impl

of hi

at a court
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y doe
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yment or
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only order

ndiv iduals

advancement

But sec
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order onl

rejected

Ind iv id ua

thus were
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mean, of

must trea

way it tr

only that
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y

l-s

i.

6(

co
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previous applicants who were

for a legitimate reason.

who had not yet sought and

never denied employment do not

n the literal language of the

g) prohibition. Th at does not

)urse, that a remedial decree

t fu

eats

dist

ture applicants

past victims, b

inctions between

in the same

ut indicates

such groups
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on any per
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se limitation on
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remedies established by Title VII itself.

Here, as with section 703(j), the

carefully phrased and narrow limitation in

section 706(g) is simply inconsistent

with a general congressional intent to

exclude future applicants from the scope

of a remedial decree.

Neither section 703(j) nor section

706(g) , moreover, purports to limit the

use of numerical orders as such. The

Solicitor General asserts that race

conscious remedies, remedies for non-

victims, and quotas are, as a practical

matter, all the same thing . But the actual

experience of the lower courts, and of the

Justice Department itself, demonstrates

precisely the contrary.

L.
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C. The Leg islative History of Title
VII

Both

General ar

of Title

intended

:emedies.

which the

statement

require o

If there

that all

pet itioners and the

gue that the legislati

VII demonstrates tha

to forbid any use of

The leg islat ive h

y rely does contain a

s that Title VII

r lead to the use of

were some universal

numerical orders are

Solicitor

v'e history

t Congress

numerical

istory on

number cf

would not

"quotas 2"

consensus

by defini-

n "quotas," the references to "quotas"

the 1964 debates might support peti-

ners' view.

But what various individuals and

ups mean by the term "quota" varies

ely, and what Congress had in mind in

4 is thus not self-evident. The

icitor' s brief appears to suggest that

number ical order is a quota; but the

tio

in

tio

gro

wid

196

Sol

any
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Solicitor describes as devoid of quotas

some 33 Justice Department consent decrees

that are replete with numerical orders.

For most o f 1985 the Secretary of Labor

and the Attorney General have waged a

cabinet level battle over the difference

between a "goal" and a "quota"; in late

January 1986, as this brief was being

written, the President still had not

decided what types of numerical devices

constitute "quotas' and should therefore

be excluded from the scope of Executive

Order 11246. Several of the amici who

join in this brief have long opposed

practices they regard as quotas. These

amici, however, have never defined

"quotas" in the sweeping manner proposed

itioners and

amici have

cal devices,

the Solicitor: rather,

maintained that some

which they denote as

by pet

these e

number i
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"g goals" , are entirely appropriate methods

of correcting discrimination orn the basis

of race, sex and national origin.

The significance of the legislative

debates regarding "quotas" must turn on

the nature of the practice that members of

Congress had in mind in 1964 when they

that term.

e VII repeated

the legislate

to, "quotas"

directed at

which migh

prevent o

Rather, as

Rehnquist c

U.S. at 20

concerned

in Ti.tle V

or includ

construed

t prove

r deter

both t

orrectl

'5, 231-

that th

II would

e "rac

Title V

Although opponents of

fly expressed objections

ion required, or would

, their arguments were

the types of remedies

e necessary to redress,

actual discrimination.

he majority and Justice

y observed in Weber, 443

24

e

d b

ial

II

?, these critics were

term "discrimination"

e interpreted to mean

imbalance." Thus

might have imposed on

used

TitlE

that

lead

not

I
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employee

to ma.

pr port

critics

arguing

rs an

ntain

ion o

obje

that

lish, and

an obl ig at

for examp

tration i

tion" to

balance,"

employer

' racially

... or be

f

c

absolute and permanent duty

in each job a specific

minorities or women. When

ted to "quotas," they were

Title VII should not estab-

courts should not enforce,

ion. Th

le, ass

intended

include

a defini

"to hir

balance

in vio

H.R. Rep. 914, pt.

It was to t

that supporters of

such

e House Minority Report,

erted that the adminis-

to define "discrimina-

"the lack of racial

tion that would force an

e according to race, to

' those who work for him

lation of federal law."
9

1, pp. 67-69.

his specific contention

Title VII were respond-

ing when they made the statements regard-

See also 110 Cong. Rec. 1620 (Rep.
Abernathy), 7418 (Sen. Robertson), 8500
(Sen. Smothers), 9034-35 (Sens. Stennis
and Tower), 10513 (Sen. Robertson).

I
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ing quotas on which petitioners and the

Sal icito

assuranc

that "em

inst itut

Title VII

v . Weber ,

added) .

asserted

employer

o v ercome

repl ied,

at all .

110 Cong.

noted in

r General rely. Most of these

es were intended to make clear

ployers would not be required to

e preferential quotas to avoid

liability." United Steelworkers
1 0

443 U .S. at 205 n. 5. (1Emphasis

Thus when Senator Robertson

Title VII would require an

t

L

.e

o replace

acial bal

"The bill

There i

Rec. 5092

Weber, wh

other supporters

.. . was that it

whites with blacks "to

1ance," Senator Humphrey

1 does not require that

is no percentage quota".

.. As Justice Rehnquist

hat Senator Humphrey and

"'maintained all along'

neither required nor

1 Justice Rehnquist characterized those same
statements as assuring Congress that Title
VII "did not authorize the imposition of
quotas to correct racial imbalance." 443
U.S. at 243 n. 22. (Dissenting opinion).
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permitted imposition

quotas to eliminate

444 U.S. at 248 n.28.

and added ) .

The legislative s

by the Solicitor Gen

of

racial

(Emph

tatemen

eral we

preferential

imbalances."

asis omitted

ts relied on

re generally

preceded or followed by an express

reference to the "racial balance" argument

to which Title VII supporters were

r espond ing . Representative Celler' s

speech was intended to rebut charges that

employers would be required "to rectify

existing 'racial or religious imbalance.' "

110 Cong . Rec. 1518. The statement of

Representative Lindsay, quoted at note .6

of the Solicitor's brief, is immediately

followed by this explanation of why Title

VII imposed no quotas: "There is nothing

whatever in this bill about racial balance

as appears so frequently in the minority

V
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report."

tative Mini

his interpr

There

requi
is no
2558.

Senator H

quotas was

charges Ti

Federal go

balance' o

s t a f f s "

Kuchel di

"inspector

balance i

balance i

6563-it was

charge th

statement

tor's brie

110 Cong. Rec. 1540.

sh gave the same expl

etation of TitlE VII.

is nothing here ...
re racial balancing
quota involved . 110

urnph rey's

expressly

title VII

government

f job cla

1 10 Cong

sputed

s would

. job cl

n member.

in respc

at Senal

quoted in

f, and pl

Re pre sen-

anation of

that Would
.. There
Cong . Rec.

statement regarding

offered as a reply to

would "authorize the

to prescribe 'racial

ossifications or office

Rec. 5423. Senator

claims that federal

dictate ... racial

lassi

ship"

Anse

tor

not

aced

ficatio

110

to this

Kuchel

e 7 of

in the

ns, rac

Cong. R

part cu

made

the Soli

record

ial

ec.

lar

the

ci-

the

House Republican memorandum cited in note
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6 of the Solicitor's brief. 110 Cong.

Rec. 6563, 6566. The statement of Senator

Humphrey at 110 Cong. Rec. 6549, referred

to but not quoted by the Solicitor, reads

There is nothing in [Title VII] that
will give °any power to ... any Court
to require hiring, firing, or
promotion of employees in order to
meet a racial 'quota' or to achieve a
racial balance. That bugaboo has
been brought up a dozen times; but it
is nonexistent. (Emphasis added) .

The singul ar form

p ro

cle

quo

and

off

int

to

tio

sta

noun

ar th

ta an

the

e red

ended

redre

n; su

ting,

of the demonstrative

"that" and the pronoun "it" made

at Senator Humphrey regarded the

d rac ial balance arguments as one

same objection. The assurance

by Humphrey and others was not

to limit the authority of courts

ess, prevent or deter discrimina-

pporters of Title VII were simply

in the words of Senator Carlson,

that the legislation contained "no

I
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authority to

achieve racial

10520.

That

spe c i t ic

generally
c e e r a1l

r eso lution

quotas c

1ang uage

706 (g) , a

read sect

believed

any sense

Dirksen--M

duced. Th

con ta i ned

sect ion 7

does not

remedies f

require quota

balance." 110

Congress had

pr cobl em not

, when it di

E rom

of this

ont inued

di scuss

clear i

ion 706(

it had

.On Ma

ansfield

at

03

C

or

s

t h

(j

es

T

hiring to

Cong. Rec.

in mind this very

numerical remedies

scussed quotas, is

the final leg islat ive

issue. Concerns about

unabated despite the

ed earlier in section

ndication that Congress

(g) literally, and thus

no bearing on quotas in

y 26, 1964, however, the

substitute was intro-

substitute for the first time

e language now found in

) Although section 703 (j )

trict the use of numerical

title VIII violations, section

703( j) did preclude the specific require-
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in mind in

"quotas."

language

section 70

Senator Al

"makes clea

imposed if

Cong. Rec .

have made

understood

"quotas for

specific

sect ion

11

ult

3(j

imately
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lott,

r that

Title

9881 .

no

"quot

raci al

type

703(j)

in

firs

corporate

t proposed

in

by

he explained that it

no quota system will be

VII becomes law", 110

That assurance would

sense unless Congress

a" to refer only to

balance", for only that

of order is precluded by
11

As Justice Rehnquist

Senatoc Allott commented:

"I have heard over and over again in the
last few weeks the charge that Title VII
... would impose a quota system on
employers and labor unions .... I do not
believe Title VII would result in the
imposition of a quota system, . But the
argument has been made, and I know that
employers are also concerned about the
argument. I have, therefore, prepared an
amendment which I believe makes clear that
no quota system will be imposed if Title
VII becomes law. Very briefly, it
provides that no finding of unlawful

meant

siOn

Co

s

ngress

regard

had

ing

the di

When
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the

Y

s

s

e

t

e
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Lnleneinj)al

:>n

e~-

.
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observed in Weber,

(T]he language
cisely tailored
voiced time and ag

of S703(j) is pre-
to the objection
ain by Title VII's

opponents. Section 703(j)
calmed

apparently
the fears of most of t he

opponents; after its introduction,
complaints concerning racial balance
and preferential treatment died down
considerably.

12
443 U.S. at 244-47. The majority in Weber

recognized that section

intended

f frequently

"quotas."

Sect io c

as a full

expressed

response

concern

to the

about

443 U.S. at 205.

703(j) is thus of decisive

importance in interpreting the

debates regarding "quotas." Section

Elsewhere Justice Rehnquist observed
section 703
meet, and
charge."

3(j)
that

was "carefully worded to
put to rest, the opposition's
443 U.S. at 246.

703(j) was

Title VII

12
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703( j) delineates with precision the

n specific type of requirement which both
s.

proponents and opponents of Title VII had
e

in mind when they used the term "quota."
e
n Section 703(j) is not, of course, a

general prohibition against numerical

r remedies. Rather, section 703(j) spells

s out exactly what Title VII proponents

e meant when they disavowed quotas -- that

t Title VII did not create, and that courts

therefore would not enforce, a general

e obligation to maintain a racially balanced

work force.

n This does not mean that Congress

intended to express any preference fCo

numerical or race conscious remedies. The

language and legislative history of Title

VII simply establish no per se rules

reg a rd ing s uc h orders. General remed ial

principles, which are thus controlling in

a Title VII case, dictate that race con-
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scious and numerical remedies not be used

either casually or automatically. The

federal courts must fashion decrees which

will effectively and promptly redress,

prevent and deter unlawful discrimination,

but race conscious and numerical remedies

need not be used where other milder

devices would clearly suffice. Where,

however, race conscious or numerical

remedy ies are in fact a practical neces-

sity, Title VII, imposes no per se bar to

their utilization.

II. THE RACE CONSCIOUS REMEDY IN THIS
CASE IS APPROPRIATELY FRAMED TO
PREVENT FURTHER DISCRIMINATION

The petitioners in this action are no

typical Title VII defendants, and the

remedial problems presented by this appeal

are far more severe than those which arise

in an ordinary civil case. Local 28 of

the Sheet Metal Workers has over the
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ut parallel in the

yment litigation.

passed since the

issuance of the first court order for-

bidd ing Local 28 to engage in racial

discrimination against blacks. In the

face of that decree Local 28 chose, not to

obey the law, but to embark upon a

campaign of evasion and resistance which

rivaled in its ingenuity and intransigence

the most defiant southern school boards

and voting officials of a generation ago.

While the history of Local 28's scheme of

illegality and contempt is complex, one

thing is clear: that effort to avoid

obedience to federal law has been enor-

mously successful., In 1964, when the

f first injunction against discrimination
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Local 28's ext

excluding blacks

Court to approve

the federal cour

ago in dealing

commands of Brown

347 U.S. 483 (1954

gence is all to

monplace i f it i

Affi rman

required

(1 958)

U.S.

deplor

ce

i

and

145

abl1e

does not

model for

The

prohibit

n

is re

Coop

Louisian

(1965)

record

raordinary

and Hispani

the union's

ts learned

with

nv.

resi

Board

4), exc

o like:

s not

equ ired

er v.

a

become a

future def

first un

ing Local

v

ept

ly

dea

st

o

io

to

It

here,

Aaron,

United

to assure

compiled by

judicially

endants.

successful

28 from en

success

cs, urge

conduct.

a genera

ance to

of Educat

in

t he

As

tion

the

ion,

nal intransi-

become com-

with firmly.

as it

358 U.

States,

that

Loca

author

i

ng

n j

ag

unct

Bing

was

S. 1

380

the

l 28

i. z ed

ion

in

racial discriminating was issued on August

24, 1964 in State Commission for Human

U

number of

.



- 52

Rights v. Farrell, 252 N.Y.S.2d X49, 43

Misc. 2d 958 (Sup. Ct. N.Y. Co. 1964).

Rather than obey that injunction,

Local 28 flouted the court's mandate
by expending union funds to subsidize
special training sessions designed to
g i ve union members' friends and
relatives a competitive edge in
taking the [Joint Apprenticeship
Comm i t t ee } battery . JAC obtained an
exemption from state affirmative
ac't ion reg ulat ions directed towards
the administration of apprenticeship
prog
prog
cour
had
such
exte
ord ( e

rams on
ram was
t order;
specific
subsequ

nt not
r, were

therein
g ram.

the ground that
operating pursuant
yet Justice Marko

ally provided that
ent regulations, to
inconsistent with

to be incorpor
and applied.

its
to

witz
all
the
his

ated
to JAC's pro-

EEOC v. Local 638 (Pet. App. A-352). The

state judge repeatedly castigated Local 28

for these tactics, and issued a series of
13

additional orders. The success of these

tactics is testified to by a single

13 See cases cited, Respondents Brief in
Opposition, p. 2 n,*.
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years
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only

Local

possi

1975,
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ted
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since the Local had for 10

intentionally and systematically

just such an injunction. Accord-

he district court attempted to

order intended to preclude, not
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had already resorted, but other

techniques as well. In July,
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order and injunction prohibiting
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These orders

Familiar pattern of

consistently delayed

administ

were met

resistance.

implernentat

rator's orders by insi

be reviewed by the judge.

Although the RAAPO required L

seek government funds to pro

tional training opportunities,

refused to do so. (J.A. 143)

every one of the 16 journeymen

the union by direct admission

(JA 99). In 1979 Local 28 a

agreement with contractors to

a period of unemployment, that

vacancies be reserved for membe

age of 52. The district judge

this provisTon discriminate

minority members oC Local 28,

98% oE all members over 52 w
14

with the

Local 28

ion of the

sting

J.A.

ocal

vide

the

they

217).

28 to

addi-

Local
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who jo

was wh
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rs over
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d aga
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ined
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14 The court of appeals found that this



- 57

The

Local 2

the 197

orders

drastic

apprent

primary

8

5

a

i

most import

evaded the

inj unction,

off the adr

lly reducing

ceship progr

ant manner

letter and

AAPO, RAAPO

ninistrator

the size

aym, traditio

means of admission

The 1975 injunction and

succeeded in regulating

process of selecting

discrimination in that p

activities E inally b

Between 1977 and 1980 ap

all indentured apprentice

(J.A. 96). Local 28

development by largely

program. In the four

subs

in su

appr

chase

become

proxi

es we

in wh

spirit

and

was

of

nally

ich

of

the

by

its

the

to the union.

sequent orders

uch detail the

entices that

of Local 28's

impossible.

mately 45% of

ere non-white.

responded to this

shutting down the

years prior to the

1 9 75 Pinj

comparat

unction, when non-whites

ively small portion of

were a

appren-

provision had not been put in operation.
Pet . App. A-17-18.



- 58 -

t ices, Local 28 indentured an average of

543 apprentices a year. In the four

years between 1977 and 1981, Local 28

indentured an average of 83 apprentices a

year. This drastic reduction in appren-

ticeships occurred even though apprentice

unemployment was far higher in 1971-75

than in 1977-81 . (Pet:. App. A-1 51).

Although some of the details of Local

28's evasive tactics may be in contro-

versy, the Local's continued success in

minimizing the admission of non-whites is

indisputable. In 1974, prior to the

issuance of any of the remedial orders at

issue, there were 117 non-white journeyman
15

members of Local 28. (J.A. 323). In

1982, some seven years after the district

court's injunction and AAPO went into

15 The figures at J.A. 323 do not include
apprentices as union members. Compare
J.A. 312 (number of non-white apprentices)
with J.A. 323.
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effect,. there

man members.

were 122 non-white journey-

(J.A. 50). Even this

trivial progress S is illusory, for the 1982

journeymen include 11 non-whites who

transferred into Local 28 in 1978 at the

direction of the International,

actually work in the blowpipe

rather than the sheet metal

(J.A. 102) . On this record the
16

trator,
18
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the district court

all understandably

17

and who

industry

industry.
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and court of
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resistance").
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18
Pet. App. A-13- 25.
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violated by any effective discriminatory

scheme -- a goal of 29% non-white members

by 1981. In view of the district judge's

particular familiarity with the years of

federal litigation which preceeded the

order at issue, this Court should give

considerable deference to the trial

judge's v iew that the 1982 injunction was

necessary to enforce both Title VII and

earlier

The

federal decrees.

29% goal represented the degree

integration that it was reasonable

expect would naturally occur if Loca

ended at once all forms of discriminat

and avoided such discrimination in

future. Had Local 28 continued after

to indenture apprentices at the pre-
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ordered, "in lieu of" fines

various acts of contempt, that

and other petitioners make

payments into a Fund to be ut

provide sheet metal training

whites. The Fund's training

can include operation of a

program, stipends or loans to b

Hispanics in existing progr

part-time or summer sheet metal

youths between 16 and 19. (

A--i3-118). This order, like the

reasonably framed as a method

future discrimination. In light

8
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jobs for

Pet. App.

goal, was

to prevent
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record of discrimination, the
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ing and experience that the Fund can
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provide will increase the ability

blacks to overcome those obstacles,

will do so in a manner less severe in its

impact on whites than an order establish-

a race conscious membership rule.

CONCLUSION

For the above reasons the judgment of

the court of appeals should be aff irmed.
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