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INTEREST OF AMICI CURIAE

Amieil States and the Pennsvlvania HHuman Relations
Commission respeetfully submit thix brief in support of
respondents.  Amiei urge this Court to affirm the de-
cizions hetow, and thus aftirm that court orders and other
governmental action approving, mandating, or enforveing
hena Pide affirnative action plans are both lawiual under
Seetion 706(e) of Title VII of the Civil Rights Aet of
1964, 42 US.CL £ 2000e-5(g2), and con=titutional wnuder the
cqual protection guarantees of the Filth and Fourteenth
Amendments,

Ardet™s interest m these eases stems hoth from their
interest in preserving the richt of public emplovers to
take appropriate steps to eliminate the eltects ol past dis-
crimination within their own workforee and their inferest
e ensuring the effective enforeoment of federal and state
Faws Forbidding eraplovinent diservimination. Many of amicl

have themselves engaged in affivmative action to corvect
past diserimination.t  Many ol amiel have also enforeed
alftirmative action programs to redress crplovient dis-
critnination which violates Federal and state emplovinent
dizerinination laws2 A of et wish to preserve cove

1. See, e.g., La Riviere v. Fqual Employment Opportunity
Commission, 682 F.2d 1275 9th Cir. 1982). approving a vol-
untary affirmiative action program desioned to eliminate the
effects of past gencer-based discrinidnation in the California
Highwav Patrol. See also Chmill v. Citv of Pittshurgh, 488 Pa.
470, 412 A2d 800 (19800, unholding a voluntery affirmative
action plan adopted by the Pith <burgh Civil Semw Cc’»mmi=zsion
to help remedy past racial cdiscrimination by the Pitisburch
Bureau of Fire, and Local 526-A1, Michigan (rnrc’umm ()f ani-
zation, cte. v. State of Michigan, 110 Mich., App. 516, 313 AW
145 (1981, rejecting constitutional challenge to affirmative ac-
tion plan.

2. See, c.g., Department of Fair Emplovment and Housing

. Citv and Counte of San Franciseo, FEHC Dec, No. 82-11 11980-
83 CEB 51, appeal pending, ordering Fire Department of San
F'anﬂam to ensage inan affirmative action prograni to remecy
past race dis rimination in promotions.

]
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ernwental use of bona fide affirmative aetion plans to
reutedy paxt employvment diserimination.

In amiet’s experience, the goals and timetables estab-
lished by alfivrmative action plans have proven to he an
effective means of eradicating the effects of past diserim-
mation, particularly for jobs which have been historieally
seorecated or for emplovers which have resisted voluntary
efforts to integrate their work-foree. Affirmative action
efforts are frequently necessary it equal emplovment op-
portunity is to hecome a reality for this generation of em-
ployees, and not merely the goal for fature generations
who may benefit from the mere olimination of diserim-
inatory practices,

Amier will address the fawfulness of court-ordered
andor court-approved alfirmative action plans to remedy
the effects of past emplovment diseriinination,  Sinee sim-
Har statutory and constitutional challenges to the legality
of =ueh plans arve raixed in Nox, 841656 and 841999, amie
submit thix one hriel or consideration in both cases.

The Ntate of California, throngh its AMtorney Gen-
cral John Ko Van de Kamp, and the other Amicel Ntates
through theinr Attornevs General, therefore submit this
heiel pursuant to Sapreine Court Rule 3640 MAdeus Penn-
svivania Human Relations Connnission files this briel with
the consent of the parties pursuant to Supreme (ot
Rule 36,2,

[l

SUMMARY OF ARGUMENT

Bona tide alfirmative action plans, extablishing goals

- -

and timetables to eliminate the eifeets of past diserimina:
tion, are lawlul wid necessary remedies for unlawinl em-
plovnient diserimination.  Courts may approve, inposce,

or enforee =ueh plans consistent with statutory and con-



3
stitutional guarantees, and the beneficial results of bona
Fide affirmative action efforts move the work foree celoser
to the goal of equal ciplovient opportuunity for all,
I thils brief, aniel address the propriety ol goals ad
tin:etables ax a vemedy under 706y of Title VI, wheth-

er xuch a renedy is voluntarily zu‘.()pte(l and included in

a court-approved conseut deereed or isx imposed by a court

alter a lfinding of past diserinnnation® Affirmative action
plans further Title VIs goad ol eradicating employient
diserimination, and are permiscible remedies under © 706
(o) of Title VI,

Furthernmore, mniei will demonstrate that covernmen-
tal involvement in race-conseious affivinative aetion plans,
whether such involvement results frou court action or fron
voluntary action hy public emplovers, is consistent with
the constitutional guarantee off equal protection’ o long

3. No. 8421999 involves court approval of an alfirmative
action plan in a consent decree resolving a Title VI action al-
teging race discrimination by a public em slover against minority
firefichters (Wanouards of Cleveland v. ¢ tv of Cloveland, 753 F.2d
479 (6th Cir. 1985), cert. granted wib nom. Local Number 93,
International Assodiation of Firefighters, AFL-CIO, C.L.C. v. City
of Cleveland. - LS, — 1106 S.CL 591 11985 1No. 84-1999;.
Petitioner therein, joined by the United States Department of
fustice, arzues that § 706{g o Title Vil prohibits court approval
of cuch o nlan,

4. Noo 84-1656 involves a court- urdemd affirmative action
plan after ¢ judicial finding of unfawful discrimination by a union
tEaual Fmployment Opportunity Commission v, Local 638 ..
Loral 26 of the Sheet Alotal Worlon® InCl Aw'n., 753 E.2d 1172
12 Cir, 1985), cert. granted sub nom. Local 22 of the Sheet Melal
Worlord Int'lo As'n., v. Equal fmp/m‘zm?n( Onportunity Com-
mis<ion, — .S, — 1106 S.CE 581 (19851 (NG, 84-16500. Peti-
tioners therein, again joined by the United States Departiment
of lucticn, arsue that § 706(0) of Title VI prohibits courts from
ordering the odoption of race-conscious affirmative action plans.

5. Nos. 84-1656 and 84-1999 raise ecual protection ob-
jections to the affirmative action plans at issue in the respective
cases, Petitioners in No. 84-16356, joined bv the Justice Depart-

(Continued on following page
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as affirmative action plans are carefully structured to
undo the effeets of past diserimination, and satisfv the
guldelines for hona fide plans which this Court enunciated
o Unated .S’I‘('r'/u‘())‘ cers ol merica, AFL-CTO-CLC .
Weher, 443 U080 193, 208-209 (1979) and Fallilove . Kt =-
nick, 448 U.S, 448 400-492 (1980) (}%111‘“‘01' (L with White,
and Powell, J.J) and 520-521 (cone. by Marshall, J.. with
Bremman and Blackinan, J.J.), equal prnt«_wm)n guarantees
are satisfied.

0~
ARGUMENT

I. TITLE VII PERMITS COURTS TO APPROVE,
IMPOSE, OR ENFORCE AFFIRMATIVE AC-
TION PLANS TO REMEDY THE EFFECTS OF
PAST EMPLOYMENT DISCRIMINATION.

A. Prospective Relief Has Long Been Rec-
ognized As an Appropriate Means of
Eliminating the Effects of Past Discrim-
ination.

[n Cwited Steelworkers ot dneerica, A1 L-CLO-CLC
o Weber, $43 UOS0 193 (1979, thix Court held that Title
VI does not prohibit voluntary hona fide affirmative ac-
tion plans according vacial preferences in order to eling
Snate traditional patterns ol racial sczregetion, stating
that *. . . Congress chose not to Forbid all voluntary race-
couscions affimative acetion.”™  (fd., at 206).  However,
Welier did not address “what a court might ovder to rem-
edy i past proved violation of the Aet.™  (Jd., at 20000

(Continued from previous page)

meni, araue that cowt ordered affirmative action offends equal
protection, end pelitoner in No. 84-1999 creues that the con-
sent (!mr(o) denies non-minotities eque! protecion The Jus-
tice Depattnent alvo susgedts i a joolhole that the reliel award-
ed in Nos 84100 o unconsitutionall

6. Weber aleo did not addre<s equal protection implica-
tions widch arise i public employers adept affirmative action

(Continrucd on ioltowing paee)
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During the more than 20 vears that Title VIT has
heen in existence, however, the judicial enforcement pro-
vision of the Aet has been widely understood asx permit-
ting courts to order race-conscious alfirmative action which
operates prospectively to eliminate the effects ol past dis-
erimination, in addition to make-whole reliel to individual
vietims of digserimination.  The prospective relief which
benefits the class vietimized by dizerimination, plus the
make-whole reliel to identilied individualg, serve, respec-
tivelv, “the central statutory purposes Jof Title VI of
eradicating  diserimination throughout the economy and
making persons whole for injuries suffered through past
dizerimination.”™  (CHbewarle Paper Cooro Moody, 422
05, 427 (1975 ).

The judieial authority provision of Title VIT, 7 706 e)
of Title VTI, 42 .S.¢ ° 2000¢-5(2) (hereinalter < 706(2) ),
s certainly broad enough to support an order requivine
prospective aflirmative aetion. Tt provides, i perfinent
part, that a “court may . .. order sueh alfirmative action
as may he apprepriates oo any other equitable velind
as the court deems appropriate.”™  Pursuant to this statu-
tory authority, “lederal courts have frecly exereised their
hroaud equitable diseretion to devise prospective relier de.
siened to assure that emplovers Tonnd (o be in violation
of < T0T(a) Tof Title VI 42 USCL 7200006000 | olin
inate their dizeriminatory practices and the offeets there

{Continued from previous page)

plans (Weber, 443 U.S. at 200), but, as a statutory matter, public
and private emp[ovou are equa! subject to Title VII. Nonh-fed-
eral public emplovers are m(iufk*d with m tho ot ﬂu m* defini-
tion ()T “omy )IO\ er” 1§ 701y of Title VI, 42 US.C. ()()(‘m 1,
except for political officers and their nnm{*clmt{‘ < aH § 7O
of Title VII, 4" U.S.C. § 2000e11)), and federal employees are
also px(;tvctod 717 of Title VI, 42 U.S.C. § 2000e-16). As dis-
cussed infra, conslulutmnql equal protection concerns also do
not prohibit race-conscious remedial plans.
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from.” (International Brotherhood of Teamsters v, Uwited
States, 431 U.S, 324, 361 0. 47 (1977)).

Eliminating the effeets ol diseriminatory practices is
wiquestionably one of the goals of Title VI Ax stated in
Albemarle, £22 U, at 418

“Where racial diserimination is concerned, *the
[distriet T eonrt has not mervely the power hur the duty
to render a decree which will co far as possible elim-
inate the dizeriminatory effects of the past as well ax
har dixerimination in the future’ (Citation,|”

Nee also Frauks oo Bowman Trawsportation Co., 424 1S,
47, 770 (1976), and Teamsters, 431 U, at 364, quotmu
this portion of .Albemuarle,

Absent any affivmative efforts, the mere ending of
dizeriminatory practices will do little to assixt the present
generation ol emiplovees who have been vietimized by dis-
erimination, I the effeets of past diserimination are left
to be dissipated by time alone, the right to full equality in
crployvient opportunity will remain only a goal, and not
a reality, for many years to come,  As Justice Marshall
observed i Regents of the University of California o,
Dallee, £38 US 260, 305-396 (1978) (Marshall, J., coueur-

Cring and dissenting)

“he position of the Negro today in Mmeriea is
the tragic but ineviteble eonsequence ol centuries of
mmequal treatment, ,\lwtw'ml by any bhenehmark of
contfort or achicvoment, meanineful equality remains
acdistant dretn for the \wln

“In light o the =orry history ol diserimination
and its devastating impact o the lives off Nearoes,
bringing the Neero into the mainstream ol American
le should he a state interest of the Inehest order. To
fadl to do <o 1z to enxire that Ameriea will forever
remain a divided socety,”
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The early school desegregation cases confirm that the
mere ending of diseriminatory practices is often an in-
complete remedy, and that race-couscious plaus may he
necessary to remedy the effects of past diserimination.  As
stated in Green . County School Board of New Kenl
(ounty, 391 U.S. 430, 437-438 (1968) :

“Sehool hoards o 0 0 were nevertheloss elearly
charged with the affivmative (h't\’ to take whatever
steps mioht he necessary to concert to a unitary sys-
for in which racinl diseimination wonld he oliminatod
poot and hraneh,™
Simitarly, in Swann . Charlotte-decllenbirg Board

of Education, 402 U.S0 1, 28 (1971), the Court said:

“CRaeially neutral” oL plans may rail to counter
act the conthdng effeets o) past school sestegu-
tion, ...

And as stated In @ companion chase approving a race-cot-
seioux student assignmuent plan, MeDawiel . Darresi, $02
U039, 41 (1971 :

“Any other approach would reeze the status (o

that ix the ver vitarget of ol dezesrecution processes,
The purposes of Title VIT are similarly frustrated by prac-
tices which “operate to “freeze’ the status quo of prior
discriminatory employviment practices.™  ((riggs v. Duke
Power (o, 401 US, 424,430 (1971)).

Ax uoted above, the language ol 7 T06(g) ix cortainly
broad cnough to encompass an award of prospective afl-
firmative action.  Courts” authority under 5 706(¢) has
alwayvs been deseribed as broad equitable diseretion to
correct “a historie evil of national proportions<.”  (L1/he-
marle, 422 US. at 416).  As further explained in A/he-
marle, 422 U8, at 418

(33

o Congress took care to ara the conrts v th
full equitable powers. For it s the historie purpose
of equity to seenrl e complete justice.” b



See also Franks, 424 TS, at 764, and Teansters, 431 U.N.
at 361 n.47.

The equity powers of the courts have long heen relied
upon in school cases to implement race-conscious plans.
In United States v. Montgomery County Doard of Fduca-
tign, 395 U, 225, 227 (1969), where the Court approved
a distriet court oeder which, wmmong other reliel ordered,
extablished a ratio for white to minority faculty, the Court
explained that distriet courts ave “to he guided by tradi-
tional equitable flexibility to shape remedies in order to
adjust and reconcile publie and private needs.™  As fur-
ther explained in Swanw . Charlotte-Mecklenburg, 402
U, at 15

“Onee a rieht and a vielation have been shown,
the scope ol a distriet conrt’s equitable powers to rem-
edy past wrongs ix bhroad, for hreadth awd flexibility
are inherent in equitable remedies”

Relving o the broad equitable authority granted
courts by ¢ 706(e), a multitude of courts, including this
Court, have approved race-conszcious plans providing pro-
speetive relief to a eluss, once a pattern or practice of dis-
erimination against that c¢lass s shown,  Make-whole re-
liet Tor individual members of that class may require a
showing of actual injuvy, but such evidence has never been
required for class-wide proxpeetive relief. In Teamsters.,
this Court noted, with apparent approval, a conseut de-
cree which, tnter alia, ohligated the emplover to hirve oue
minority person for every white person hived until work
force parity was attained (Id., 431 U0 at 330 wd).  As
the Court explained:

LA court's finding of @ pattern or practice jus-
tifiex an awaid of prospeetive relief. Such relief
might take the form ol an injunctive order avainst
contination ol the diserindnatory practice, an ovder
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that thie employver keep records of s fuinre emplov.

ment decisions and file periodic rveports with the

court, or any other order ‘necessary to ensure the full

enjovient of the rights’ protected by Title VIL#7

(Ld., at 361).

Footnote 47 in the above quotation deseribed the author-
ity of federal courts to order prospective relief,

Numerous decisions by appellate and distriet conrts
have similarly awarded or approved affirmative actions
plans which operate prospeetively to eliminate the ves-
tiges of past diserimination.” While these cases are too
munerous to attempt a compreliensive listing herein, the
Court is cerfainly aware of the plethora of opinions and
consent deevees and can take notice that any determination
that such plans violate rather than remedy Title VIT will
e an nmpense upheaval.

This Court and lower federal eourts have thus con-
sistently approved consent decrees which include affinng
tive action plans, and federal appellate and distriet conrts
have frequently imposed sueh plans ax part of the reliet
ordered in Title VIT cases. In light of the hroad eqnitable
power granted to courts under I 706(2). the consistent
use of this dizeretionary equitable power to adapt or im-
pose affirmative action plans, and the continning need to

7. “In Title VI class-action «uits, the Courts of Appeals are
unanimously of the view that race- conscious affirmative relief
can also be “appropriate” under § 706(g).1 (Firefighters Local
Union No. 1784 v. Stotts, 467 U.S. 561, —, [ 104 S.Ct. 2576, 2606 |
(1984 (Blackmun, }., dissenting, with Brennan and Marshall 1.
Footnote 10 in the above quotation provides cilations to opin-
ions from each circuit approving the use of affirmative action
remedics in Title VI pattern or practice cases. See alo Spiegel-
nean, Court-Ordored Hirine Otiotas Lai’le'r x‘mu A Narrative otc.,
20 Harv. C.R.-C.E. P Rev, 339, 345 and n. (1985) (“I Tlhe courts
of appeals in over fifty cases have uph(ﬂ(l qm as as remedies for
adiudicated violations of the Aot
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elminate the residual effeets of past  diserimination,
which is one of the eentral purposes of Title VI, 5 7060
should continue to be interpreted as authorizing courts to
award all appropriate relief, including, where necess<ary,
aftirmative action plans,

B. Nothing in Stotts Requires This Court To
Reverse the Widely-Accepted Understand-
ing of © 706(g).

Despite the Tong-held understanding that appropriate
Title VII remedies include hona fide affirmative action
plans establishing  goals and  timetables whieh operate
prospectively te undo the effects of past diseriminatiou,
petitioners, joined by the United States Departmment of
Justice, argue that this vemedy now violates Title VIIL
The basis for this argument is one sentence taken fron:
thix Court s decision in Firefighters Loca Union No, 1781
o Stotts, 467 UUS56T {104 S0 25767 (1984),

o Softs, the Court, relving on Franks, 424 U.S. af
104766, and Teamsters, 431 UN. at S67-371, ruled that
whiie individual vietims of diserimination may be awarvded
make-whole reliel, including retroactive, competitive sen-
dority, mere membership in the disadvantaged elass is
insufticient to warrant o sceniority award; cach mdividual
muxt prove that the diseriminatory practice had an impact
on him." (Stof/s, 104 SOt at 2088,

While Stofts dealt solely with a distriet court’s an
thority under © 706(e) to override hona  ide seniority

a

svetems, the decision further states that the poliey hehind

ST0G(e) 1x tto provide make-whole relief only to thoze
who have heen actual vietims of illegal disernmimation,

U USTotbe, 104 SO al 20%0). Petittoners and sy
porting el seck 1o trans<fecrm this s ntence into a limita-
tionn of not merely makeswhole retroactive rveliel, hat alzo

of any prospecetive relief in the forne of goals and time-
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tables for hiring or promoting members of the vietinmized
class,

While the impact of Stolls on affirmative aetion
plans is, of course, an ixsue only thiz Court can deeide, the
mterpretation nrged by petitioners and supperting auiel
15 contrary to that given Stolts by every civenit court
which has addressed this question. Furtherore, peti-
tioners’ overbroad interpretation undereuts the etffective.
ness of Title VIL as a statute desiened to eliminate the
effeets of past diserimination.

It Stotis means that voluutary consent descerees may
not inciude alfirmative action provisions, the illosieal roe
sult would be that plans lawtul ander Heler comehow
become uulawtul when approved by conrts. A~ stated
Deverane v Geary, 765 100 265, 274 (st Cies 1955), et
For cert. filed, 54 USTLUWL 5220 (Sept. 18, 1855 (No,
192) '

“The expansive reading of Stalis urged by oo
minority emplovees obhjecting to an affivmative action
conzent decrcel wounld veguire ns to find that Stoffs
overruled Weber suly silentio. In view of the impor-
tance ol any =uch action, i seep= lkely that thie Courd
would have direetly addvessed Weber 10 it had intend-
ed to overrule that decision. M the eirenits consider
ing the issue have conchvled o the absenee ol any
express pronouneenient 1o the contrary, that TFele
remains good Jaw,

8. Decisions which, like Doverauy, approve affirmative ac-
tion consent decrees and reject the “arcument that the Stolls
Court meant to rewrite Title VII Taw to make all affirmative action
plans improper absent a finding of a(tuﬂ past discrimination”
‘Doveraux, 765 F.2d at 277) mr‘urlu H}tinn to one of the
two decdisions al issue herein, umnum(! oy lzd at 483 . T
ClTlo apply Stolts to voluntary (mp‘m\ oy ; lane wwould mean
that all such plans are impennissible uncer title Vi no matten
how reasonable.  This |<>a\hn:u. Af Stotts is directh contrary m
Weboer.”; Massachuselts As'n. of Aimv,\nwrh an Polico, Inc.
Boston Police Department, = - F.2d -, (st Cir D(*r 20, ’m,'m
Kromnick v. School District of Ph I»(/t‘/plm ) F2d 894, 91

(Continued on following m;gm
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IFurthermore, if Stotts forbids cowrt-imposed affirm-
ative action remedies for proven violations of Title VI,
then conrts despite thenr broad equitable powers, are ab.
sty dended perhaps the most effeetive means of olimin-
atine diseriminatory effeets. Stofts prohibits courts [rom

disturbing =eniority plans, except where necessary to pro-
vide complote relicl to hpdividnal vietims of diserimina-
tion, bt Stetts has no etfeet on eourt-iimpoxed affinmative
action plans which werely provide prospective classwide
retief, anl do not adversely affect vested sentority rights?
Continued from previous page)

(3d Cir. 1984y, cort. denied, — U.S. — [ 105 S.Ct. 7827 (1985)
Umted Shmes v. Citv of Cincinnati, 771 F.2d 161, 168 (6th Cir.
1985) (“Stotts did not control this {non-seniority] issue.”); Van
Aken v, Young, 750 F.2d 43, 45 (6th Cir. 1984) ([ H Jere we deal
with a remedy applied voluntarilv by a public employer at the
point of hirina. Thus contrarv to the facts of Stotts, no employws
with vested seniority rights were denrived of them.”); Britton
v. South Bend Community School fom., 775 F.2d 794, 808 (7th
Cir. 1985) (“Unlike Stotts, there is no cverride of a hona fide
seniority plan. . . . Stotts did not even purport to, much less ac-
tually, overrule Weber”"s; Grann v. Citvy of Madison, 738 F.2d
786, 795 n.5 (7th Cir. 1964, cert. denied, — U.S. — [105 S.Ct.
2961 (1984) ¢ . . . Stotts involved seniority rights, which cannot
he awarded o one emplovee without adversely aiffecting the
rights of other emplovees, while the male detectives here lost
nothing when the city remedied the discrimination against wom-
en.”’t; Paradise v. Prescott, 767 F.2d 1514, 1528 (11th Cir. 1985}
(“1TThe central issue in [ Stotts] concerned the district court’s
authority to override a hona fide seniority system to require lay-
offs of more senior whites, in the absence of a showmg of inten-
tiona!l discrimination. Here, the order under review involves
promotions, not lavolfs pursuant to a bona fide seniority sys-
tem.V: and Turner v Orr, 759 F’)(l 817, 824 (11th Cir. 1985).
pet. for cert. filed, 54 U.S.LW. 3036 (luly 37, 1985) (No. 85-177)
("I A1 primary hasic of the qupleme “ourt’s holdmg in Stotts is
thet the district court’s order required the citv to violate the pro-
visione of a bona fide seniority svstem.”). '

9. Decisions rejecting the applicability of Stotts to court-
imposed affirmative action remedies which do not affect vested
coniority richts include. in acddition to the other decision at je-
sue herein, Local 638 ... Local 28, 753 F.2d at 1786 (“In our case
§ 703th) is not involved hecause there is no seniority plan in

(Continued on following page)
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Bona fide seniority svstems have long been recog-
nized to be bevond the reach of Title V11 remedies, absent
proot’ that individual persons have been vietims of dis-
eriminatory mnplm'nwni practices.  Section 703(h)  of
Title VII, 42 TS0, 2 2000e-2(h), provides that such plans
are not unlawiul, and prior decisions of this Cowrt have
lield that suel plans do not violate Title VIT even though
they may perpetuate the effeets of past diserimination
(Fronks, 424 TS0 at 761, As stated in Tewimsters, 491
.S, at 3449, where the Cowrt Lield that bona fide seniority
svetenis were innonne from the Griggs oo Didee Poweer (o,

407 U0 424 400 c107 0, analvsis of unlawtul diserimina-

tory effect: \

S Woere it not Yor 7 705 h), the geniority =vstem in
this case would scerr to fall under the Grigogs ra-
tionale.™”

Nevertheless, neither 5 703(h) of Title VII nor the
expectations ol other innocvent employees bar courts l'mm
approving or awarding make-whole relief, including retro-
active seniorvity, to individual vietims (Fronfs, at 774770,
and Teamsters, at 347). The lower court’s crrors in
Stotts were (o fail to limit seniority awards to individual
diseriminatees and to attempt to override a senjority sys-
tems merely to eliminate diseriminatory eftects. A< o
plained in Stoffs, 104 8.0t at 2088

“The diffieulty with  this approach s that it
overstates the authority of the trial conrt to disre-
gard a seniority svstent in faslioning o vemedy after

.

{Conlinued from previous page)
conflict with the remedies imposed by AAAPO or the fund or-
der.”), United States v. Citv of Buffalo, - - F.2d -— (2d Cir. Dec.
19, 1‘)83) (| Tlhe decree in this case does not umihu with a
“e nlontv plan protectec by § 706t [sic.| "y, and Diaz v.
American Telo & Tel, 752 F.2d 1"”“ 1360 n.5 (9th Cir. 1985).
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a plaintift has sucecessfully proved that an employer

has followed « pattern or 1 mactice having a diserim

inatory effect on hlack applicants or cmiployvee<™

Stotls has no effeet, however, on a trial court’s an-
thority to fashiou reliet which does not intrude on <en-
ioritv rights,  Affirmative action goals and thmetables,
whether adopted ina voluntary consent decree or hnbose:!
as a court remedy, are an effeetive means of eradicating
the vestiges of dizerimination. Title VII's remedial pro
vision, £ 706(2Y. should therefore be construed so as te
permit affirmative action plans and thus permit the goal
of equal cmployment opportunity to become g reality
within the tforesceable future.

II. COURT ORDERS WHICH APPROVE, IMPOSE,
OR ENFORCE AFFIRMATIVE ACTION PLANS
ARE CONSTITUTIONALLY PERMISSIBLE

Race-couscious plans have long been recognized ax o
legithmate means (o eliminate the efteets of past diserim
imation, and thix Court has consiztently held that govern-
mental elaxsifications on the husis of race are not uncon
stitutional per <e. Such classifieations must, of course,
“he  serutinized under  the wmu! protection  guarantees

10, Since affirmative action plans which do not affect the
hona fide seniority richte protectec by § 703(h) of Title VII are
aporopriate under § T06(g) either as consent decrees or as court-
imposed mdmfatfés, thks Court need not decide whether district
courts may ever approve consent decrees which they have no
authority to order as a remedy, Furthermore, affirmative action
plans embodied in either voluntar: mncont decrees or court-
imposcd orders are also permissible under § 703(j) of Title VII,
42 U.S.C. §2000e-2(j. This section means only that employers
are nol required to grant racial preferences merelv hecause of
racially imbalanced waork forces, not that racial preferences are
prohibited MAWebor, 213 U1LS at 205-206).
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established by the Fourteenth Amendment and the equal
proteetion component of the Fifth Amendment,’! but ra-
cial elassifieations by the government are constitutional
so long ax thev ave justified by, and necessary tor the
achievemoent of, a sufficiently important governmental in-
terest. The most recont reaffirmation of thix prineiple is
tound in Palmore v, Suloti, 466 U8, 420, — [104 S,
1879, 18821 (i924), in which this Court, in holdine that
private prejudice did not jnstify racial classifications di-
vesting a natural mother of custody of her ehild, unani-
mously stated:

Ve

I Racial] elassifieations are subject to the nost
exacting serutiny : {o pass constitutional muster, theyv
must he junstified by a compelline governmental inter-
ext and must be ‘necessary . .. to the accomplishment’
of its legitimate purpose [eitations omitted].”

Siilavly, i Fullilore o Klntzaicl, 448 U5 448
(1950), where this Court upheld the federal <tatute scf-
ting aside for minoritv-owned businesses a porcentage of
federal funds granted to public works projeets, the Cont
rejected the contentions that all racial classifications hy
the covernment are unconstitutional and that 2overn
mental actions must be color-blind ™. A= stated in the

opinion announcing the judawent of the Conrt:

11, Court orders such as those at issue in the instant case
are, of course, govm"nmrﬁm‘al action and thus k‘ul)ic'cr to scruting
under equal protection guarantees. The Fourteenth Amendment
governs racial classifications by state courts (Shelleyv v, Kraemer,
334 ULS T, 14-18 (1948); Palmore v, Sidoti, 466 U.S, 429, —— n. 1
[104 S.Ct. 1879, 1881-1882 n. 11 1198-1). The Due Process Clause
of the Fifth Amendment includes an equal prote tion component
imposing similar standards on actions of the federal covernment
(Bolling v. Sharpe, 347 ULS. 407, 500 (1950 ; Fullilove v Klutznick,
A48 ULS, 448, 480 119801, including federal courts 1Swann v
Charlotte-Moecklenburg Boardl of Fducation, 462 US. T, 19 (197711,
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“Any preference based on racial or ethnie eri- |
teria must necessarily receive a most gsearching exam-
ination to make sure that it does nu{ conflief with con-
stitutional cvarantees™ (LIS TS, 01 (Burger,
CLIL Joined by White and l’mvv]L .J. .)

Other wmembers ol the Court agreed that racial elaxsifica-
tions were permissible under the equal protection guar-
antees in appropriate situations, Nee Fudlilore, 48 US
at 496 (Powell, J., concurring), and 448 U.S, at H17 (Mar-
shall, J.o concurring, jJoined by Brennan and Blackmun

JJ.)

Likewise, in Regents of the University of Califoriia
ro Dalkle, 438 U8, 265 (1978), a majority of the members
ol this Court approved, in principle, the adoption of race-
conscious affirmative action plans by goverumental -
tittes,  In announciug the judement of the Court, Jus ‘iee
Powell stated that state racial classifications are consti-
tutionally permissible 1 the state shows a substantial pur-
pose or interest, and the use ol racial classilications ix
necessary to accomplish that purpose or safeguard that
tnterest (438 U0S0 at 300). As other members stated:

“IR Tretal (I(l\\l fieations are ot per s invalid

under the Fourteenth Amendiment.”™ 438 ULS0at 356)

(Drennan, J.. conetrring and dissenting, joined hy

White, Marshall, and Blackmun, W11,

The use of racial elassilications by courts to remoedy
past dizerinination hax also loug heen recoguized ax both
necessary and constitutional in xchool desegregation cases,
L Onited States . Montgoneery Doard of Edacation, 20
UL 225 (1969), Swaie . Charlotte-declklenhirg Doard
of Fdueation, 402 US01T (1971), and Dares ¢, Doard o
Selhoaol Cann'rs, of Mobile Count g, 402 US0 35 (19719,
the Court approved a variety ol race-conseious remedies
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impoxed hy federal courts to correet historie discrimina-
tion in publie schoolx.

IFurthermore, while recent decisions of this C'ourt have
declined to address the constitutionality ol govermmental
affirmative action ax a remedy for emplovient diserii-
ination, school desegregation cases have approved court-
mmposed racial elassifications of teachers and stall to
achieve racial balance among schools, In {nifed States
o Montgouwery County Doard of Fducation, 395 US. al
232-236, eranting the request of petitiouer United States,
the Court direeted the affirmance of a distriet court order
desegregating the faculty and staft o a publie school svs-
tem.  The distriet eourt judge had ordered the hoard of
education to nmove towards a zoal of @ ratio of black and
white faculty in each school which wax substantially the
same ax o existed throughout the svstenn The order set
out a schedule to achieve this goal, specifying a minimum
nunther ot minority teachers to be assigned full-time to
cach school during the next school vear, and a ratio ol
minority  substitute, student, and mght school teachers.
See also Daris o Board of Sehool Commd'rs, of MHobile
County, 402 U at 35, and Millilken . Dradley, 433 U,

2067, 2R3 (1977).

As explammed in Swann o, Charlotte-Mecllenbury
Board of Education, 402 U.S.at 19

12, United Steehwvorkers of America, AFL-CIO-CLC v, Web-
er, 443 U.S. 193, 200 (1979}, did not involve governmental action,
and Firelfighters Local Union No. 1784 v Stelts, 467 USG50, —
[T04 S.Ct. 2576, 2585] (1984), only addressed a court’s author-
ity to override a hona fide senfority system, not affirmative action
plans which do not interfere with <eniority right..
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“IT1he Mobile =chool board has argued that the
Coustitution red lunvx that teachers be assioned on n
‘color blind® basis, It alsa argves that the Conctito
tion prohibits distriet conrts from using their equity
powers to order assicnment of teachers to achieve o
partienlay ({v”‘r(-“ of Taeulty descorecation. We rejeet
that contention.’

While thix Court has declined to review this position
in recent emplovment diserimination decisions, many re-
cent decisions by caeh eireuit cowrt of appeals, in attfiring
the use of alfirmative action programs, have necessarily
rejected anv contention that such programs violate equal
protection cuarartees either when adopted by a public
crplover or approved by court order.”  Unless cach of

13. See, e.g.. Deveraux v. Geary, 765 F.2d 268, 274-275 n.5

(1st Cir. 1985), z)et for cert. filed, 54 U.S. LAV, 3229 (Sept. 19, 1983)
(No. 85-492) ("I Wle adhere to the prececlent upholding the val-
idity of voluntary affirmative action prograins instituted bv public
emplovers.”); Bushey v New York State Civ. Serv. Comm’n., 733
Fod 220, 227 n.8 (2d Ciy, 1084, cert. denied, — US. — [105
S.Ct. 8031 19851 KNirkland v. Newe York State Dopt. of Correc-
tional Services, 711 F.2d 1117, T“! 20 2d Cir. 1983), cert. denied,
465 U.S. 1005 (1984 Kromnich v. School Dist. of Philadelphia,
739 F"(I 8‘ 9(10)- 901 ‘Stcl Cir. 1984, cert. denied, — U.S. —
S105 9 Ta "E (1985); Palterson v, American Tobacco Co., 535
F.2d 257, 274 (4th Cir, 1“ 6i, cert. denied, 429 U.S. 920 (1976};
Willim'm v Fm of Now Orleans, 729 F.2d 1554, 1560-15671 (5th
Cir. 1984); United States v, Citv of Miami, 664 F.2d 435, 442
(5th Cir. 1981 A consent decrers mav properly include provi-
sions requiring the defendant to take aflirmative action rec‘tmmﬂ
the effects of past discrimination.”); Van Aken v. Young, 750
F2a 43, 45 (6th Cir, 1980 (“IAlgainst the long history of the
patent raciatly discriminatory hirine record of the Detroit Fire
Department “the voluntary race-conscious  affirmative  action
plan’ . . . did not vielate aivy applicable federal constitutional or
statutorv provision.”) Wyeant v, Jackson Board of Education,
746 F.2d 1752, 1155-3157 (6th Cir. 1984y, cert. granted, — U.S.
- 105 S.CL 20150 (19850 Bratton v. City of Detroil, 704 F.2d
878 885290 i6th Cir 1923, mwrod. 7172 Food 222 (1983, cert. de-
nied, 4nd LS I0W (198 Brition v South Bend Community

‘Continaed on following pave)
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these eirveuits has misread the import of Bakle and Fulli-
lore, and has misunderstood the history of cases approv-
g race-conscious remedies to eradicate school segrega-
tion, these decigsions correctly determine that both courts
and public employers may, cousistent with cqual protee-
tion cuarantees, utilize affirmative action plans to elim-
inate the effects of past emplovment dizerimination.

A determination that affirmative action plans hnvolyv-
g covernmental action are not pers se violations ol equal
protection does not, ol course, mean that all such plans
are bona flde and will xurvive constitutional serutiny,  The
standard of review applicable to governmental efforts to
undo the effeets of past racial diserimination in cuplov-
ment has not heen definitively established by thix Couet,

1

bhut recent caxes do establish that eveu thouwh racial clas-
stlications are dexigned to correet past diserimination, sueh
classifications will be clogely wonitored by the courts to
ensure that the goverument's juterest in tmplementing

ui'i'irnmtl\v action is sulliciently strong wud that the plan

(Continued from previous page)

School Corp., 775 F.2d 794, 801 (7th Cir. 1985) (“The Supreme

Court has consistently held that a governmenta! body mav use
race-conscious plans to eradicate the efiects of past discrimina-
tion.”); /cmo\* iak v, Cor/)(mm\ City of South Bend., 750 F.2d 557,
561 (7th Cir. 1984), pet. for cert. filed, 53 U.S.L.W. 3896 (June 10,
1985) INo. 84-1936); Warsocki v. City of Omcaha, 726 F.2d 1358,
1360 (8th Cir. 19841; Setser v. No\ ack Investment Co., 657 F.2d
962, 965-966 n.2 (8th Cir. 1981) (en hanc, cert. denied, 454 U.S,
1064 (1981 Johnson v. Transportation Agency, Santa Clara Coun-
tv, 770 F. 2 752, 756 (9th Cir. 1985); La Riviere v. Fgual Emiplov-
ment Onportunity. Commission, 612 F.2l 1275, 1280 (9th Cir.
1982); United States v, Lee Wav NMotor freisht, inc. 625 F.2d
918, 944 (10th Cir. 1979): Paraddise v, Prescotl, 767 F.2d 157141,
1‘3)0 (11th Car 19851 and Scear v Smith, 738 F'J(i 1249, 1293-

(D.C. Cir. 1934, cert. denied, - - US. — 1105 S.Ct. 2357
(’l()fiﬁﬁ.
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is carefully and narrowly drawn so as to be sufficiently
related to the plan’s purpose.

In Balle, where a majority of members of this (fourt
agreced that appropriate race-conscious affirmative action
efforts by govermuental entities do not violate equal pro-
teetion enarantees, fonr Justices opined that racial elassi-
fications which are drawn for remedial purpoges need not
he subjected to the same striet serutiny analysig applicable
to racial elassifications which are drawn to stigmatize or
which are based upon racial hatred or prejudice. Instead
of requiring that remedial racial elassifications he neces-
sary to further a compelling governmental interest, with
no less restrictive alternatives available, these Justices
concluded that “racial clax<ifications designed to further
remedial purposes CSmust serve important governmental
olijectives and must be substantially related to achieve-
ment of thoxe ohjectives,™ "™ (Dalke, 438 U.S. at 359)
(Brennan, J., concurring and discenting, joined hy Whit
Marshall, and Blackimw JJ0)0 Justice Powell, whose opin-
ton announced the judement of the Court, applied the sane
strict sermutiny test applicable to other racial elassifica-
~tions, requiring that *ta State must <how that its purpoxe
or interest ix both constitutionally permissible and sub-
stantial, and that it use of the elassification ix “necessary

Cto the aeeomplishment™ ol its purpose or Hle safoguard.
ine of its interest.™ (Id,, at 305) .14

In Fallilore, the Conrt similarly Tailed to have o ma-
Jority of Justices clariiy the applicable standard of review.

14.  The opinion of the other four Justices did not address
the constitutional issue. Bakke, 438 U.S. at 4120 (Stevens, .,
concurring and dissenting, joined by Burger, C.}., and Stewart and
Rehnquist, J).).
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Three Justices held that they need not adopt cither of the
analyres articulated in Bakle, sinee the statute in ques-
tion would survive serutiny under either test (Fullilove,
448 .S, at 492) (Burger, (LJ., joined hy White and Powell
JJ.), while three other Justices relied on their opinion in
Bakle to hold that the appropriate test is “whether racial
classifications desigied to further remedial purposes serve
mportant goverumental objeetives and are substantialiy
related to achievement of those objectives."  (Fullilore,
$4£8 US, at 519) (Marshall, J., joined by Brenman and
Blackmu, JJ.).

Most vecently, in Palwore v Sidoti, the Court did
unanimously apply striet serutiny to a racial elassification,
but the classification at issue was baxed upon private
prejudice, not a remedial purpose. Neverthelesso the lan-
guage in that decigion arguably means that this Court will
conelude that striet <evutiny is always the applicable test,
A= stated therein:

A core purpose of the Fourteenth Amendment
was to do awayv with all governme ntall\ nn]»mm! dis-
crimination hased on race. [Citation. ] Classifving per
sons according to their race ix more likely to retloct
racial prejudice than legitinate public concerns: the
race, not the person, dictates the category, [ Citation. |
Such classifications are subject to the most exactine
serntiny s L DAL 104 SUCT at ISST-1882) (Tootiote
omitted).

Whether the applicable <tandavd of review iz tradi-
tional stried serutiny or a less vigorous analysis, hona fide
affirmative action plans are nonetheless constitutional <o
long as the plans satisfs the gnidelines deseribed by this
Conrt in approving race-conscious remedial plans,  If
affirmative action phins are carefully drawn to elininate
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the effects of past digerimination, then they will ““survive
jundicial review under either ‘test’ .. 007 (Fullilove, 448
ULS. at 492) (Burger, Cu., joined by White and Powell.
JJ0).

III. AFFIRMATIVE ACTION PROGRAMS FUR-
THER THIS NATION’S GOAL OF ERADICAT-
ING ALL EFFECTS OF PAST DISCRIMINA-
TION.

Thix country has established the goal of achieving
fall equality in emplovinent epportunity, it this goal will
not be attained, ov even approached, within a reasonable
period of time unless efforts are made i hoth the private
and public sectors to undo the effoets of vears of digerim-
ination,  Fliminating past diseriminatory effeets in em-
ploviment iz of course, one of Title VIT’s primary pur-
poses (L hewarles 4220 VS0 at 18 and 4215 Franks, 424
Ut 7700 and Teamsfers, 431 UK, at 364).

As discussed ahove, affirmative action remedies for
Title VII have heen approved by every cireuit court. Af-
firmative action plans have also been reguired or approved
by numerous federal and state governmental entities as
an elTeetive means to eliminate the effects of past diserine-
tnation and attain full equality?

5. Federal affirmative action efforts, in addition to the
public works program approved in Fullilove, include Executive
Orcler 11246, 30 Fed. Reg. 12319 (19651 and 41 C.F.R. Parts 60-2
and 60-4 (1985) (federal contractors); Executive Order 11478,
34 Fed. Reg. 12985 (1969 (federal emplovees); and EEOC Guide-
lines o Affirmative Action, 20 C.F.R. Part 1608 (1985) (Title VI
emploverst.

Almost everv state has statutes, reculations, or executive or-
ders requiiring affirmiative action efforte to correct the effects of

(Continued on following pagel
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Affirmative action plans have won widespread ap-
proval from both courts and other govermmental entitics
hecause such plans are hoth necessary and effective.  Af-
tfirmative action efforts have proven their value,

(Continued from previous page)

past discrimination. See Alaska Stat. §§44.19.444-44.19.445
(1985), and Alaska Admin. Order No. 59, reported in 8A Fair Emp.
Prac. Man. (BNA) 453:225; Arizona Exec. Order No. 83-5, reported
in 8A Fair Emp. Prac. Man. (BNA) 453:436; Cal. Gov't Code
§§ 19400-19406, 19790-19798 (West 1980y, Cal. Exec. Orders Nos.
B-85-81 and D-20-83, reported in 8A Fair Emp. Prac. Man. (BNA)
453:853, and Cal. Admin. Code tit. 2, Rule 7286.8, reprinted in 8A
Fair Emp. Prac. Man. (BNA) 453: 862; Colo. fxec. QOrder dated
April 16, 1975, reported in 8A Fair Emp. Prac. Man. (BNA) 453:
1036, Colo. Admin. Code (4 CCRy § 1-6-1, reprinted in 8A Fair
Emp. Prac. Man. (BNA) 453:1039, Colo. Admin. Code (4 CCR)
§§ 5-2-1 and 5-6-1 et seq., reprinted in 8A Fair Emp. Prac. Man.
(BNA) 453:1105, Colo. Admin, Cn(le (3 CCR) §80.9, reprinted
in 8A Fair Emp. Prac. Man. (BNA) 453:1128, and Colo. Admin.
Code (3 CCR) § 90.13, renrinted in éM Fair Emp. Prac. Man. (BNA)
453: 1157; Conn. Gen. Stat. Ann. § 46a-68 (West Supp. 1985,
and Conn. Exec. Order No. 9, reported in 8A Fair Tmyp. Prac, Man.
(RNA) 453:1246; Del. Fxec. Orders Nos. 74 and 81, reported in
8A Fair Emp. Prac. Man, (BNA) 453:1446; D.C. Code § 1-2524
(1981, D.C. Code §§1-507 - 1-571 and 1-1147 - 1-T157 19871y,
Fla. Stat. Ann. § 110112 (West 1982), and Fla. Exec. Order No.
79-50, re’mrt@d in 8A Fair Emp. Prac. Man. (BNAY 453:1827; Ga.
Excc. Orden dated Tulv 29, 1976, reported in 8A Fair Emp. Prac.
Man. (BNA) 453:2051; Havaii Exec, Order No. 77-4 and Admin,
Directive 80-2, reported in 8A Fair Emp. Prac. Man. (BNA1 152
2259, and Hawaii Equal Emplovment Opportunity Regulations
§§ 12-371-1 - 12-31-7, reprinted in 8A Fair Emn. Prac. Man. (BNA)
453:2357: 1L Ann. Stat. ch. 68, §§ 22105 and 7-105 Smith-Hurd
Supp. 1985), . Ann. Stat, ch. 177, §§ 62h and 119h (Smith-Hurd
Supp. 1985), 56 . Admin. Code 2520, Subpart G, and 41 1L
Admin. Code 750, Subpart C: Ind. Code Ann. §§4-75-12-1 ot
se. (Burns Supp. 1985); towa Admin. Code § 240, Chapters
2.13 et sect., reprinted in 8A Fair Emip. Prac. Man. (BNAJ 153:3061,
and Towa Admin. Code § 240, Chanters 2001 ot ceq., reprinted
in 8A Fair Fmp. Prar. Man. iBNAY 453:3151; Kan. Admin. Reos,
21-30-T4 et <eq., reprinted in 8A Tair an Prac. Man. (BNAI
A453:3306: Kv. Rev. Stat. §§ 45.530-15.640 (1980), and Kv Fyec.
Orders Nos. 8G-106 and 84-540, reported in GA Fair Fmip. Prac

(Continued on following pagoe
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““During the 19707, the U.S, (Commission on
(ivil Rights released studies approving affirmative
action and documenting emplovment gains for blacks
i industries adopting aftfirmaive action,”  (Heaney,
Dusisig, Timetables, Goals. and Ratios: Touchstones

(Continued from previous page)

Man. (BNA} 455:74; Mo, Rev q*at Ann. tit. 5, §§ 781-790 (1979);
Md. Ann. Code art. 78A, § 7A (19771, and Md Fxec. Order d“{ted

December 9, 1970 (Code of Mar\Lmd Register 01.01.1976.05),
reprinted in 8A Fair Emp. Prac. Man. (BNA) 455:655; Mass. Exec.
Orders Noso 227 and 237, reported in 8A Fair Emp. Prac. Man.
(BNA %3"";(3 -384, andd Mass, Ecual Employment Opportunity
Anti D(m mination and  Affirmative Action Program (Admin.
ul, o «4) roprinted in A Fair Emp. Prac. Man. (BNA) 455:967;
’*h(lx C() mp. Lavws Ann. § 37,2270 iWest 1985), Mich. Exec. Or-
cior 19831, seported in 8A Fair Emp. Prac. Man. (BNA) 455:1030,
and Mich. Civil Rte. Div. directive (lat(‘J f'\pril 1978, reprinted
in 8A Fair Fmp. Prac. Man. (BNAY 455:7132; Minn. Stat. Ann.
§ 43A 19 (\West Quu n. 19851, and Minn. Dept. of Human Rights
rm’ulutinn«, <h SO0 reprinted in 84 Fair Emp. Prac. Man. (BNA)
4551307 Ao, State Personnel Board Manual of Policies, Rules
5.10 et «eq., mpxmtod in A Fair Emp. Prac, Man. (BNA) 455:1505;
Mo. Exec. Order No. 82-27, report rted in BA Fair me Prac. Man.
(RNAY 4550 1643, and Ma. Admin, Code (4 CSR) 120-3.080, re-
printea in 8\ Fair Fmp. Prac. Man. (BNA) 455:17‘}5; Mont. Exec.
Order No. 24-871, reported in 8A Fair Emip. Prac. Man. (BNAJ
455:15845; Neb. Rev, Stat. §§ 81-1355 et ceq. (1931, and Neh.
Exec. Order dated une 16, 1976, reported in 8A Tair Emp. Prac.
Man. (BNA) 453:2048; Nev. E.\:er. Order dated February 22,
1983, reported in 8A Fair £ mp. Prac. Man. ’BN‘ ) 455:2226; N.H.
Exee. Order 81-3, reported in dr\ Fair Emp. Prac. Man. (b\’/\l
455:2436, and N.H. State Plan for Eaual [rm)lm ment in Appren-
ticeship and Training, rep:mtod in 8A Fair L.nr) Prac. Man. (BNA)
455:277 0 2543 N Stat. Ann. § 1077 dl \e:t 1976), N.J. Stat.
Ann. S8 11:0D- 1 ot sec. ‘West Srpap. 1985), NLJ. Exec. Orcler No

61, reported in 3 Empl. Prac. Guide (7C ‘{1 ‘ 25,722; N.M. Exec.
Order 81-45, reported in 8A Fair Emp. Prac. Man. (BNA) 455:
2849, and N.M. Human Ris. Commission Regulations §§ X1H1-XV,
reprinted in 8A Fair Fmp. Prac. Man. (BNA) 455:2880; N.Y.
Frec, Taw §296 (12) iConsol. 19821, NY. Exec. Orders Nos.
G an(! 21, reported in 8A Fair Emp. Puu Man. (BNA) 455: 3071-
3077, Jnrl NY. Admin. Code tit. 9, § 4606, reprinted in 8A Fair
Emp Prac. Man. (BNA} 455:3125; ()hm 1\9\' Code Ann. § 4112.04
(v thaldwin Supp. 1979), Ohio Evec. Order dated September

(Continued on following pace)




of Equal Opportunity, 69 Minn. Lo Reve 735, s05
(1985) ).

(Continued from previous page)

13, 1973, reported in 3 Empl. Prac. Guide (CCH) ¢ 26,715, Ohio
Dept. of State Personnel Rules and Regulations, ch. 123: 1-49-01
et seq., reprinted in 8A Fair Emp. Prac. Man. (BNA) 457:231,
Ohio Bureau of Equal Employment Opportumty for Construc-
tion Regulations, ch. 123: 2-3-01 et seq., reprinted in 8A Fair
Emp. Prac. Man. (BINA] P"’ 282, und Ohio State Apprenticeship
Council rules 4107: 1-5-02 et seq., reprinted in 8A Fair Emp.
Prac. Man. (BNAj 457:307; Okla. Stat. Ann. tit. 74, §840.25
(West Supp. 19853), and Okla. Exec. Order »o. 79-14, reported
in 8A Fair Emp. Prac. Man. (BNA) 457:425; Or. Rev. Stat. §§ 182,
100, 242.305, 243.375, and 639.025 (19531, Or. Exec. Order 7Y-
22, reportedd in 8A Fair Emp. Prac. Man. (BNA) 457:709, and
Or. Admin. R. 839-11-200, reprinted in 8A Fair Emp. Prac. Man.
(BNAI 457:693; Pa. Exec. Order 1984-1, reported in 3 Empl.
Prac. Guide (CCH) © 27,251, Regulations of Penn. Human I\via—
tions Commission §§49.57 et seq., reprinted in 8A Fair Emp.
Prac. Man. (BNA) 457:889, Regulations of Penn. Dept. of Labor
and Industry, Industrial Board, §§81.1 et seq., reprinted in 87
Fair Emp. Prac. Man. (BNA) 457:935, Atiirmative Action Guide-
lines of the Penn. Human Relations Commission, reprinted in A
Fair Emp. Prac. Man. (RNA) 457:851, and Penn. Emplovee Selec-
tion Guidelines §1S (1 Pa. Admin. Bull, 2359 (197151, reprintod
in 8A Fair Emp. Prac. Man. (BNA) 457:8671; R.1. Exec. Order 85-11,
reprinted in 8A Fair Emp. Prac. Man. (Bf\,\) 45701245 S.CL Code
Ann. §1-13-110 (Law. Co-op. Supp. 1984, and S.D. Admin.
R. 65-20 ot seq., reprinted in 8A Fair Emp. Prac. Man. (BNAJ
4571 1451; Tenn. Code Ann. § 4-21-306 11985), and Tenn. Exec.
Order No. 8, reported in 8A Fair Fmp. Prac. Man., ‘BNA 457
1865; Tex. Exec. Order N\W-6, reported in 8A Fair Fmp. Prac.
Man. (BNA) -157: 2007; Uiah Erec. Oider dated AMav 4, 1979,
reported in 8A Fair Emp. Prac. Man. (BNAT 457:2218; Va. Fec.
Orcder No. 1-82, reported in 8\ Fair Emp. Prar. Man. (BNA)
4570 2626; Wash. Exec. Order Nao 8410, repottes! in 88 Fair
Emp. Prac. Man. (BNA) 457: 2826, Wash. Rev. Cade §§ 49.04.100-
49.04.130 (1974, reprinted in 8A Fair Imp. Pra( Man. (BNA) 157
2873, Wash, Admin. Code R, 168- ()?w 20500 ), reprinted in 8A
Fair Emp. "Prac. Man, (BNA) 457 2912, \'\’:Mw “Admin. Coce R
168-18-070 - 168-T4-100, reprinta! in EA Fair Fmp. Prac. Man
MBNAYT 4570 20284, and Wach, Admin. Tode B 26600300 -

206-04-480), wprmtod in 6N\ Fair Tmp. Prace Mon, (ONA) 457
2070 WL Va, Fune, Order 16278 r(\n(nt(*! in 28 Fajy “np. Prac.
AMan, (BNAY 457 006 Wie, St \Pn H 3ol ALY e
seq. (West Supp 1985), anel \Wie Tooc, f\ D W) 926, and
28, reported in 8BA Fan l"n*p Prac. ! h‘m iBNA 1“"”: 32173218,




SAffirmative action programs have achieved the
opening of jobs for blacks at other-than-menial levels
and the creation of an appreciable  black middie
class,

“Two studies released in 1983 concluded  that
blacks made tereater cains in cmplovinent at tho<e
establishiment~ contracting with the federal govern-
nent —and thus subjeet to the OFCCP affirmative ac-
tion requirements—than at non-contractor companies.’
Major corporatious . . . reported sienificant emnloy-
ment gains for nnnorvities under affirmative action
prograns, Perhaps of cven greater importance is a
1953 «ueevey on affivmative action. In it, a number of
major corporations reported that affirmative action
had helped Lreak down racial stercotypes, improved
craplovee morale, streamlined persounel pohmeb‘ and,
at =oue mml anies, even (‘\.}hln(l(‘({ msiness, L\ con
certed offort by the conrt= and administrative ageneies

T to aclieve affirmative action goals has contributed to
these <ucecesses,  Afirmative action programs have
heenn to acehiove the goal of equal epportunities tor
alll™ ofd.at SO4-R05) (footnotes omitted).

Ax further docnmented in Edwards, Preferenticl Remedies
awd Arfirmative Action i Ewplognent in the Wake of

COallees 1979 Wash, ULLLQL 1123, 154 (1979), “preferential

remedios do work, ™

Judieial decisions reviewing affirmative action pro-
erims have similiarvly concluded that such programs arve
etfoetive means to climinate vestiges of  diserimination,
and, moreover, necessary to achieve that geoal,  As Justice
Blackmun =tated in his <eparvate opinton in Balkke:

“In order to get bevond racisiy, we must first
ti] e account of race. There i no other wav.,™ (458
U0 at o7y o Blackman, Jo concwrring and dissent-
Hu:”)_ ¢
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These sentinents were recently cchoed in Unifed
States . City of Duffalo, — 124 —, — (2d . Dece. 19,
1985), where the court said:

“IU Inless prospeetive reliet were wvailable the
wrong could not, because of the mability to identity
each of the vietims, be remedied by make-whole
relief.

“IBlroad dizeriminatory condiet demands canal-
I broad prospective equitable velief,  Otherwise tie
wrong will not he remodied. ®

Of course in remedying any wrong, the remedy <hould
only extend =o far as necessary to reach the deeided goal,
and both Title VIT and the equal protection guarantees
require that affirmative action plans be appropriately
lnited <o that tull equality ix achioved, but @ new dis
criminatory system ix not established. The Title VI
eridelines set forth in eber 445 UUS0at 208, require

that affirmative action plans be designed to break down

16. Many other decisions have also discussed the neces-
dty for according racial preferences to undo past discriminatory
effects, including Johnson v. Transportation Azency, Santa Clare
County, 770 F.2d 752, 759 (Uth Cir. 19840 ¢-Affirmative action is
necessary .. . to remedy long-standing imbalances in the work
force.”y; Thompson v. Sawver, 676 F.2d 257, 294 (D.C. Cir. 1982)
(“There may be situations in which the carrot of a goal, or the
stick of a required minimum, is necessary to encourage a dila-
tory or obstructive emplover to end discrimination.”: Valentine
v. Smith, 654 F.2¢ 503, 509 (8th Cir. 1981, cert denied, 454 US.
1124 (1981 (“Arkansas could not practically achieve its consti-
tutionally permissible ends in the foresceahle future without the
use of roce-conscious remedies.”); and United States v Ciiv o of
Miami. 614 F.2d 1322, 1336 5th Cir. 1961, maod. on other gres,
664 F.2d 435 i5th Cir. 1981 c A Hirmative velief s required
to ensure that the effects of past discrimination are negated.””
(emphasis by courth.

|
w
i
i
1
f
;
;



23

s

old patterns of racial segregation and hierarchy,” ‘not
unnecessarily  trammel the interests of the white -
plovees,” not “tereate an absolute bhar to the advancenent

of white eaplovees.” and be **a temporary measure.™

The necessity for lmiting affirmative action plans ~o
as only to remedy past diserimination was also set forth in
Fullilore. The opinion by Chief Justice Burger announce-
me the judement of the Conrt, H48 TS, at 487, noted {hat
“application of racial or ethnice eriteria will he limited to
accomplishing the remedial objectives of Congress.”” Seo
:11»‘«: the conenreineg orinton of Justice Powell, at 49%

ST he means seleeted must be narrowly drawn to tul-
il the covernmoenal purpose.) and Justice Marshall, at
521 (R jacial efassifications cmiploved in the set-aside
provision are substantially related to the achievement of
the important and coneressionnlly articndated goal of rem-
edving the present elfeetgiof pust rvacial  diserimina-

tion, ™).

With appropriate limitations. <ueh as were fonnd ¢
exist in both decistons under review herein,!” race-con-
selous plans which operate ]n‘nspwf'\’nl\: and help ensure
that the remuants of past disevimimation do not continue
to haunt the work foree, are an vssvmml tool in the Na-
tion's struggle to evadicate emplovment diserimination.
In Setser o Novael Imvestuent (o, 657 1024 062, 966
n.aa (Sth Cies 1981) (en bane), cert. domm 404 U.S, 1064
(1951), the court, vuoting from a 1977 «tatement by the
United States Comniszion on Civil Rights, previded a

17, Sce Vanguards, 753 F.2d at 484-485, and Local 638 .
Local 28753 F.2d at 1186-1188, {or discussions of how the af-
firmative action plans in question in each case comply with the
guidelines set forth above.
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most compelling and persuasive justification for affirma-
tive action:

“The short history of affirmative action pro-
grams has shown such proerams to be promising in-
struments in obtaining equality of opportunity. Muny
thousands of people have been afforded opportunitios
to develop their talents tullv—opporvtunities  that
would not have heen available without aftivmative ac-
tion. The emervgime cadre ol able minority and won-
en lawvers, doctors, egnustraction workers, and office
nanagers = tostimony to the faet that when oppor.
tunities are provided they will he used to the fullest.

‘While the effort often poses hard choices, courts
and public agencies have shown the pisclves to he sensi-
tive to the need to protect the legitimate interests and
expectations of white workers ad students and the
imterests of emplovers and universities in preservine
svstems based on mierit. While all problems have not
been resolvoed, the means arve at hand to create en-
plovinent and education svstems that arve fair to oall
peaple,

Tt wonld be a tragedy if this nation repeated
the error that was made a century ago. If we do not
lose owr nerve and conmmitment and i we eall upom
the reservoir of good will that exists i this nation,
affirmative action proerams will help ws to veach the
day when our society is traly colorhblind and nonsexist
hecanse all peopte will have an equal uppmtnmt e
develop their 1111. potential and to <hare in the eftor
and the rewards that <ueh development bhrines”

United States Comm on Civil Rights, Statement on

Affirmative Aetion, 12 (197707

These words eloquently deseribe the hmportance of a
decigion from thix Court altirming the use of bona fide
affirmative action plans, in appropriate situations, to e
conplish the goal of eliminating the effeets of past dis
erimination,

B (B
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CONCLUSION

Race-conscious affirmative action plans designied to
eliminate the vestiges of racial diserimination in employ-
ment ave an effective and necessary means to achieve the
goal of cqual employment opportunity,  Such plaus are
consistent with the remedial purpose ot Title VII, and
pass serutiny under equal protection guarantees, so long
as thev are carefully designed to remedy past diserimina-
tion.  [For the foregoing reasons, amiei respectfully urge
this Court to attirm the decisions below.
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