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INTEREST OF AMICI CURIAE

Amici States and the Pennsylvaia Human Relati ons
Conmtflllission01 resp8t ectifully slunt)1it tis 1rief in supp )j ort of

retsp od1enC'ts8. Ami ici urg tlis Co i'urt to aliinQ the de-

risios huimv, andI tI us a firm thanit court or d( lers tal othcr

'overnmn i'IItal action ai ng )V1'1 , nluu(lating1i, Or ' nfoercinglI

n i1" a IKnntinT notum lLII b i ar' both lawfuil undler

Sections 7( )(l(t g) of Title VII of the (ivil i'hts Act of

1964, 42 [*8.( , 200(e-<)(g2:), andI constitutional tul(l'r tii

'gtn1l prol()tICtioni uiiaIanitees of the ith and I Fourteent i
Ak innfihnents8.

inQt'rst in preserv21\ ing: the right of pulhie employers to

itake plpropi )Palte steps)8 to ('limhinlte thle eff'Cts of patilt (i18-

(rimtlintatiol within their owni workIforce al( I their ilteret

'i e'nlurling1' 1 te effectie ('nforc'lmln't of f'' eir1 a11 stte

mist dtic'riliintl)In. NIal ly of imii('i hihIVI' 1118!) e fi orce'1

airm IiIiative act°ion pronunttis t iedress emloynwn 1)ifVlit di(1-
t r 1ti l tion weTC ll viola4;tes et l nl t' llu'tl, EstaI)>te in dott t t

dtiscrimlin1ation l8as. A ll of atlin'i w ishl to preserve QoV-

1. See, r'.;. La Riviere v. Equal Em ployrnwth Opportunitv
Comn mission, 682 F.2c 1275 9th Cir. 1982). approving a v ol-

untary affirnmatie action program denned to eliminate the
effectss of rnas t 2eneCr-hasOe (d Cd9icimination fl in the Ca lornia

H ighway Patrol. See ako Chmill v. Cit of Pit tsurgh,! i88 Pa.
40, 412 A.2d 0 (1980), upldflingavlunar a f1 fi 3' ialtivd°e

ac ti()n pan a(optedc by thre Pitu rge h C iv il Service Co m mission
to help rernedv past racial iisCrirninntion bv the Pittsbu rgh

[BuI rea of Fire, and Lo al 526-A1, 1c1thigan Correc tin c l ()rgani-
zation, ('t.c. v. State of i tch igan, 110 Mich. Apn. 546, 31 N .W2d1

14i (1981), reiecting~ consti tutionalI challenge to affirmative ac-
tion plan

2. So0e , Departm ent of Fa ir Emplovnwnlt and I loUring
v. Citv ndl Counlty of San Prancico, FEHC De! N. .211 1982

83 (CEB 5L appeal pending, o)rdering~ Fire Depairtruent of San
Fran ci ro to eng2age in an affirmatlive action p rognran to remedcy
past ra r r rimination in promiotions.



ermluenital use of bonia fide affirmative action p lanis to

remed pas )8t unemployment (discruim iationi.

Ini amiici's (exp)~leience, the goals tuIl timeiAtab les ekstah-V

iishie(l byIW affimative actioni plans have proven to be an

efeti1 mia11 ns of ai 0 era l( 1 icatinIgE th Clfects of) I past <(irim SQ 111-

iniationi, p articullyll 1or jobs whli chl have lwe ohiistorQ1iClly

efforts to initegI ate their work-fore- . Affirinative ac tiol

effor'Uts ar f 'requently n Ii ecessaryV if' qgual 'o11 ) yimen it )-

poItuniity is to beConw a realty for tis geiieration of em-

plyees, auid not mii eel the goal for fuiture g"eeationis

who Imiy beefitr t hoiii tie rIe('V t'limiat1n1 f (irim(i-

iniator pr ~act ices.
Amiet;l~t ill ahresth afunsso nutoree

1111 1 Qoout-ipr)oiV('(l affirumitive action p lins to Imeyl

th ('lfects 0 af st emplyil menit dis('1iininiatioin. Minee sim-

IlII statutory a(I ('0l11stilltional le'nIgelus to tlle legalitv

of Snch planiis aei(' ris\ ii Nos. -4-15( and 84-1999, ii'i

submit th}is onel brief'C f'or cons, ir tionl inl bth Eases '.

'Ihe tal of ( aliforniia, tri°ough. its Attorney (iG'-

eral ,J olhn K. Van le KonylI), 811 the othler \Amiici States

thlrough 'l their' A attorney ; GeneIralt1 th e'refre t sub 1ii thli

bi t'u Iarsiuutii to Suprme 'iii(' t 0111 R Ole '10.4. ,\i.1es IPen-

sylvaiit 1Iniian Itelatilons Conaisi5ol files his briref with

the coinseit of the iil t's pursuant tois 1 Sph'eine Co(urt

1llt :b;.2.

SUMMARY OF ARGUMENT

iol, are laVI lli andl ii"'t-e'-ssary 11e{ies jtfo nila)1111Wjl ol)-

1, ('niIorce sieh plans coiistten t w\ith staititr tua (l ('01n-
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stitItioial g'uaraintees, al the beneficl results of bona

fice aTi'irmative aeti(o l ot ori( )\ e tlie work force closer

to the goial of egna(ll ('linployin1eft pr01)1 tllity Wv all.

Ini this, brier, mn1ici 8thir1es the prFopriety of goals tal

itietbls s ai r(eed ui0ler iO' ( ) of litle \11, whiith

,such a r meylll( is vOlutriy )Ited al(d inhllde( in

a coirt-aplo)Ved (.constenut (leePr°I 1 i impose(1 hy a or11t

aft(r a findigiL of1 past dsc'rim1inatfl)ion. A f}irm1aitiVe action

prlanls iiVtlIer Titl \l's goal o' euilicaitig.c empiilfloynwneiit

Fu11 rtherm1Ore(, mllc'i w ill demons Iltra"te thatI gow-'1lrown-

tal inlvolvem)eInt in a e-conisehmioi aflfirinative action 1tls,

whedthc'r such ilv(eIlent results tPfom eouirt ation or '1f(rom

volllltary action by p)lie emIployers, is con(istenIt w! ill

. No. 84-1 999 involve court approval of an affirmative
action plan In a consent de ree rteolving a Title VH action al
(eging race dicri mi nation by a public empCloyr against minority

firefigl terms \ Nasuarch ri Ca, Jand v. City cf Cleveland,753 F.2d
479 (6th Cir. 19853 cert. granted ub nom. Local Number 9,
Iter national A ci action cIf irefightbr>, AFL-C/IC, C L.C. v. City

(°f ClelandlI -U.- S. - 1106 S.C 9 1985) tNo. 84-19o9,
Petitio ner therein, joined by thet United States Department of

Ltice, rgIuC that § t6(g) of Ti uVii prohibit curt approval

4 N 84- ,16% i nolvesOh a icurt-crdered aIfirma tive action
plan aftr uiCi tfinding. of un aw ftul dicrirnination by a union

E/rlu (LIFm2 n'or ment Opportunity rCniion v. Lcal 638
Lrl 2n of (bm Sheet A' tl Wa t\icta'IX o n'lcd. A n 3 2dcI 1172

d Cir 198Th, cert. gran tecd uh nom. Local A o' the SIeet M le taI
r inn '''s rIn''. Av'n. v. Ercual rmploiment OCportunitv Com-

mo iln - .S5. 1 i06 S.C t 58 (1985) (No. 84-16%6 Peti-
Nonrs irin, aain joined by theLUnited states Department

of ludici , arlu that 9 706M o) TifeV prohibits courts tron
oninWte ocaptlon of rac'-consc ius affirmative action plans

5. Nos. 84-1 6%t and 84-1999 raise equtial protection oh
jecHons to the affi rma tive ac tion plans at issue in the respect ive

cases. Petit owners in N>). 84-16% jU oined bv the I u tic e Depart-
(Continued oi folowing pag )
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as affiriative acti(oIn p lans are carefully structulred( to

u1i(do) the ('fects 0 o )ast d isriiIii iatioii, mail satisfy the

gui(elines lor o)n" a fitle plans whIIichI this Court enuu nci atedl

ini unitedl Ste1Wlrrkers of Ateirica, 1'L-( 'It-( L(' .

We1er, 443 F. 193, 20820) (1 97)) anl Fulli/ore r. IKnat

wick, 448 1 HS. 448, 490-492 (10 ) )) ( Burger, ('J., with WhI it e,
all(l P(owell, JJ.) and 520-)21 ( ciie. by)V Marushall , J witIi

Bieiniaun and Bhokmuni, .JJ.), equal )rot1ectiOni guatee i1(s

ar'e sat isfied .

ARGUMENT
I. TITLE VII PERMITS COURTS TO APPROVE,

IMPOSE, OR ENFORCE AFFIRMATIVE AC-
TION PLANS TO REMEDY THE EFFECTS OF
PAST EMPLOYMENT DISCRIMINATION.

A. Prospective Relief Has Long Been Rec-
ognized As an Appropriate Means of
Eliminating the Effects of Past Discrim-
ination.

In [ ite l wi Ivllerkers of AmI;erca, .FI - L(1-( '"

C. Webek r 44:3 1 .S. 19:3 (1979). thi ('ourt 11(hld that Title

VII (oes no prt 1)iil~i t vOluintai' Ioaii de afnirmaftive a'-

tion plans aori racial preferellces in or( der to ellim

inn1te tirditioiaiu pattteins of rail s(g 1g( t otnC011, staltinii

tit ". . . (iriess ( Ibos'hinot 1 i(orbd 11 ll volhunt ri e-1(

cOHi-rnsios affiirmuativk action01." (/rl., at 2(06 ). IlO10evr.

(( a pa ]nst pr)!OvedI \iolaIt ion of the Act."' ( Id., at '00)( I)."

(Continued trorn previous page

ment, arguc that ( ou I ordered) a ffimative arHon fC)fenld; equal
probu lIon, and p Eit;un'r in No. 4- 1999) .rgues that 1the COn"-
sent dec reP deies~ nlon-mWinoh es equal protecnon The Iuv-
tire( DeptaI men'it aso) su tsi a ~fotot that1 the relief award-

d n 8M ~ I1 r1 niutioCnal

(r. woheIr also did notl addrles equal proteclon imfplica-
IOn E e ' i C b ris( if p)O~ub 1l mplo\e ad°w e I 4t11 fi lve a lction

r )E C1 ( Cn t inued lr t ony iol owCC~rig paa1 l 1 ' rl(l 1~l



11rin' the more tlhani 20 yeais ftut Title VII has
)Pell iln existent Ce, however, the ju(licial enfoC'eet pro-

vision of thel' Aet aIs be'ei wVidely uiiderstood aS permiiit-

o)erates Iprospectirely to 'Iiainte the eff lects o1' p ast (lis-

crimtliuntioni, in U la lition to iakOho-Il)le relief to illividilual

v-icjtims1 of1 dliscrlimina~tion . Thei prosc)(ctivc retlief't whIichl

bnf'T'its the class vic'tiizlired byV liscriilnlaittionl, pls the

inuatke-wvhole relief to idleitifiedi i nd(Iivilsll8, se'rVe, respee-

tive'ly, "the centrall statitoy' purposs of Iil \I' I f

(rad(IienItflIg$ dljS'is r)imlinationlir throngltot th11(1 eonovI miolt

diS('iscrimination." ( li mmarle ( 'C Iapeir ( . I. iIMoon1dj, 422 '.8.

405, 421 (1q75) )

IThlie jndicial nu11th itylI 1i'ro iionil of T itle' I i 7 ?Th(t g)

of Title' rTII, 42 I.U .('. _ 200(h'n( ) (h eiiialt r'1' ;f(( ) ),

iS c'ertai nly )rom i eouiig)1h to suppijort an ord1'r rquiring li

Irospeltctive r Rff1iirifit' fittionA. It rovies', inl ))edtinel'rt

arit, that U "Coulrt IUy . . . order ne h afirma('lI Ulli tie n(' U(tion$

as the ('Cot11f ((''ems aI1)roprhiate'. 1'iiPuris'ol to this stalt1-

ttory elltllor'1ty, "((torn'I c'~ts"lt I1 1 "( f Ireely1 er(1ci ise( I r°

brir)it( I qllitaler)1' dis ciret ion to dI, s rolse tia'( rV UOl(h 4 <bet

s igned to 11111' 1111 a'ssure1n Ill'i S hcii l 0) i )h i9! aviation

ol f t 70 ( el ) ° of itle' ' Y ll,-i. 42 - . H.( 2000e ~k- ~) l I 11lla

inte lt i r di=crimiitryi pr°l actce s t a li lu effects thr°=

(Continued front previous page)

plans (Weber, 443 U.S. at 200), but, a: a statutory rmatter, public
and private employers are equal; subject to Title VII. Non-fed-
eral public employers are inruluded within the latuhorv defin-
lion of "'emplo\yer" (5 701 (b of Title \'l 4' Lu.C. N 2000e Lb,

e:cept for poitical officers and their immediate stli ( 01(il
of Title ViI, 42 U.S.C. § 2000e f)), and federal employees are

alko protected (S 717 of Title VI, 42 U.S.C. § 2000e-1 (). As di -
Cussed iflra, constit utional equal protect on concerns a io do
not prohibit race-conscious remedial plans.
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fron1." (Iternational Brotherhood(1 Ut ofceamsters t. Un it l

tatCs, 431 U.S. 324, 361 n. 47 (1977)).

li11inati11n the eff ects olf <!isle'iinllatory prat ices is

un~queistionaly onie of the goals of Title Nil. As started inl

A lbentarle, 422 V.8. at 418:

"Whr'1 1'(ue ial disCrliinationltl is 'ConcenedIl(, 'the

districtt emn'<1t ha s n ot icrey1 the pVelr but the dtyi
to retlter a clr'lee whI~ich will so farC' a)sposiblbt ('lim0-

inate tljo' distiCi imiatorv (ffe(cts of the past as well as
har dlisciinationo ini the future' [(ihitioni.]

See also F, rank,.s r. Io tr nrau TIrans orta.'.J()i'tionl ( °o., 424 l '.8.

747, 779 (1976), tuld Team asters, 431 1 .8. at 3(4, (uot ilgZ

this )ortioll h ma r111lnIie.

A)selt ayI' aff1 imatiVe eforIts, the 1er'1'e (nl(Ii1nlg of

liscrl'illnatory 1ractices will do little to assist the plreseniit

genera('1'Utiol 01 eplloyees whol() havl b l eell vitillzicQl 1y d is'-

crimiiialtioin. !f the effects of past diserainiiiationi are left

to hce d5issipated by time alll n 110the ligIt to hull c(.lulility il

eill)loynaI(iut opp)o rtlllity will remail1 aI g. oall, and)( 11ot

a realityV, for 111n11yV y'a1r t CowllO. As Jullsti(C'' i(dlarishal

OhServed i 1n Rneeu1ts o 1 te [~ni ve J r.it!y f Carlifo l rnia( 1.

Ia1k/e , 438 '.5. 265, 39 15-396 (1 97S ) ( Al aroshIall, J., conco r-

"The positions 0 the Negro toayV inl Aniena Is

lite tra ( 111 e Iou)t ilmo itah e coi ('n ll°C i I elutil1ies ol

(0111 fotln c i>op ae i o' QtI~t 11 (101 i i t 'ci 4flcht t('(jil8 . t \ l' t r 118. '1
('} Coa fo t (o' neb' lt\' r illt9, lnil iin'llt ff" lll t'Cg la ity r t(11Cenlain

"Ilight211 of thie sorry history of discrimlinatlionI

an its dta'ti'nttl1 im pact ouI the lives of Negrs,

1)1'il21lI ,' thlie Ne ro nil° the l ulillost1r(eafl i of A vllll' eall

life' sh1ub1( be a sin7te initerest of the hihstorr.T
fa il to to so is I tolsiure tat1 Am 1ierien will or ever

reinaini a dividd so(ciety.



The early school desegregation cases confirm that the

mere enlling of discrfiminatory practices is often an ini-

compJlete V( rldy, and that race-colscious ) 1 L111 Iay1i be

necessary to reiiedy the etects 0f iast discrlliiatioll. As

stated in1 Gireen r. C ountyz School Board of New Kent
Co wntyi, 391 US. 4:30, 437-438 (1 968)

"S'choo~tl boaril'ds .,t . . we nev rthless clearely .

caililr l witlh thI afiiIrmIla tie<lty to lake w1iatever
st°l)s llilgh bie nlecessflja to con'f [t to a noiitIV sys-

Siii larly, in H rwan r". (harlotte-ifecd nim rj Boar rd

of Lcall(Ytion, 402 1 E.S. 1, 28 (1971 ) , the (Couirt said:

"'IR~ail neu'itrl' . . . hpinus I m~y fail to e >nnltr

a " illehIP ( y 11oI Hlln (fo els . p st sellool SP. e Vl(°-

Anid as state(il ini a comp1anli(n case approving1 a race-con--

seiouis stud(enlt assigm1nent plan, MfcDan i r. Barresi, 402
U.S. 3 , 41(1971)

"Anyv other approach wonl fre z t5n8 8ta> (luo

ilut is tllv \'efY target o~ ai I' deseltioll 91roe Sse'

Thle puirposes of Title VIJI arc siial rsrtdb prae-
tiees which "op erate to li'reeze the status quo of ior10

liscrillilnnat)ry em ploymiient practices." (Griggs r. Iue
Po (erC. 401 [ S. 424, 430 (1971 )).

As liotedcl alove, the lalalllg2.'e 01 o1 f 7)(g) is certaitnly

broal eIough to encompass an awvar1 0f prospwective a I

formative action. Courts' autilorityv und 1ev§70(g (;') hats

always been dlescriled as broad eqitable (di sret ion to

correct '"a historic evil of iatiounal p)1'o)ortions." (A lbeu-

marle, 422 t.S. at 41(3). As ftiithe r expilailne(1d in 1 ln°

wuarle,422 V.8. at 418:

. . . Congress took ('ar e to aria th1 orso

fill eq (l9ui I te powes. Por it Is tIhe bistorie ii'd )os'

of eqity i to 'seen e etln1np te jltice. .



See also Frankcs, 424 U.S. at 764, ard T eamUsters, 431 17.8.

at 361 n(.47.

The equity oe ) trs of the icrts h ve long been i relied I

upoI in sc'hot)ol cases t) I1ilp leinent race-conscious )hllls.

In uniteddi States r. Montgome'ryj / CoutyJBoard of JEduc1a-

ton, 395 U .. 225, 227 (1969), where ithe Coul rt appi r) ovel

a listrit court )r'ler wli(h1, aiong other relief orh tred,

est ablished a ra tio for'' wilite to nlinority faculty, thet' C1oIIrt

explained that distri('t courts are "to ie guided by tr dii-

tioial equitttlle Ilexibility to shapJ)e renwdies Ii Ordrc'I' to

adjsi t and t1 1'eicncile' )ubl) ic adi private nieed Is.'" As 'urr-

ther exI )lainied in Mii SUranfl r. C'h aI lotte-klen('l.ul(JI itrgr, 4(2

(7.8. at 15:

thme scone o a d1istr'ilt o'irt's 'qlit)ble p)owe'1s to rem-1,

(dy Iv 1s~t wrongsh2 is brohl(l, foi br'ea(dtli l lleXililityV
are illlleellt in equiital)let relli'dies.

lyi('nVig onI the brVoadh1 equ{ii tablle 8authlority gr'anmted

cts11 ly 70 (g), al Iimitidttle ol 'otllrth, inel'llclillg tlli

(oUllrt, ia've ilp))rovedI race-Co' i oilseiou is ll I'S tviiiig' iro-

sjlt'(etiv e 'e'li e f to l clas, oise5 a ia<1t t' l 'i ori, })ratl ti('e of (11s-

crin[inI'atioll a.igaimmst tllat class is sliowl1. M\l-ak('-Wilole re-

lie for' ill(livii tal lileilll)eirs ofi tllat (class Inlay r 'C(eliir'e a

1h)\V iIig of actual ,injm', but sell vi11('ce has nIiever beeI1

ri('(tuired(I t1' '1 ass-wide rospi ) 1' 'et ivYe re lief, Ini T m 11 inste(''rs,
this ('out' moteil, wit 1 app~iai'eilt anli)'oVal, a c'oIsn('ht dle-

ctee whllichl, int°r (ali, obligated the eumpjloyer to hire one

minit~iy person for everyV white per'soni hiired until wor~k

o1'rce )ari'it1V W1a at tailled1 (14., 431 1 .8. at 330 1i.4). As

the (Ctou rt explaincd :

tifies5 <'1I a a't 1 of rosp')cie'(1 °re l'(li(f. Such relief
nutli tkt he form' ofll~ nu linjunc 1Itive ordert1'' ' ain'.t~l

cot)inua11K ton U of 1 the disc Iimit oryQ '1<Pactie~, anl rdert'
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that the employers keep records of it s iiur~ e employeev
mllent leci a1E1 nd11111 file periodlie reports with the

coUrt, or any o ther order 'necessary to enisuire tle full
eIjr)oylenft of the ,rights' projected by Title VII."

(Id., at 2(1)

Footnote 47- ini the al)v qtuot.lti)l dcrib;'ied the author-

iy of teleral courts to )rde1' pIosp active rel ief.

Nuinierous (lecisio byl app)t lellate a1d( district t cnrtls

have similarly awartled 01 approved aff irmative actin s

plans which op}erate p lrospecti vely to ehiliinne the Ves-

tiges of past dIiscriiniuation .7 Whinle these (enses~ 8ar too

numerous o () at tem ai compI11 eieens ive lP 1 i.stfingc=C hern, t11h

('u1t is ('etaily aware of the pilehlora ot opin0Ions ndl

'cPOnset i de(criees e1nn tauake notice h1t any d olet e rimio11 n Ii )1

that :uch plans vi olatl ( rather than remedy Title VHI \Vill

ennuse nui i tumenise uph11eaval.

Th'1ii s ('ort an lower(1 1 fed-C '1('ra1l Cecrts ha ye thuls ('tm-

sisteIlyv apt))rOVe(l COIIselt dlecrees wVhich ll({(' l a11CIrian

ti' aclioni p)lSl, aid le I e l'Jrl pellate d1111 distit Curt(il i

llhne ire(DIe11tly inlposed sulc ilalls a11 }rt of til r elie°

1rl('d'l lin T itl(e \Il a('es('. In light of the broad einuitble

)owrg'1 nil11ted1 to C'ourts under t(0( ig), the coni'-1Ritnt

iise of thlis (is eftio lla y (jui'( talhle }Hiwee1' to ( e10 t or Im-

p)sC' afl fhi1tie c(t101 jion pl11s11, a lt e n('It binuim1' need 1o

'in Tit'e Vl I class-a tin su it the Court of Atppea are
unanimrnouvl\ 01 the viw that race-conscou)sl afIiirma it ive relief
can also be 'appropriate' under 9 6 (Fire figh ctr5 Local
Union No7. 1{ v. Stotts, 467 U.S. 561, -, 104 S.Ct. 2 576, 2(061
(1984) (Blackmun, J., cissentin, with Brennan and Marshall I.l
Footnote 10C) in the above quotation provides CitaLtions to opin-
ions from each circuit approving thr' use of affirmative action
remedies' in Title VII pattern or practice cases. See aiso Spic'gel-

man, Court-Ordered Hiring ( ) a sl afw r totlt: ' NarratJve et°.
20 IIarv. C.R.-C.L . ' .Rvc. 339, 145 and n. 15 (1985) T" T he courts

of appeal in over fifty casC have upheld quotas as remedies for
adjudhi violations of the Vi ."
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eliminate the residual effects of past discriminaton,

which is 1' of tlie ceitr'al ppll'oses of Title V II, ( ii)

shoul l e ('nt inlue to le iltepr )etedl a s authorizing cor toiiI

tlVaard al a p iate relie f, inIlelaing , 1 w2'. l wele 18 ees'-l vary,

a'ir Pinat ie action pila ns11T.

B. Nothing in Stotts Requires This Court To
Reverse the Widely-Accepted Understand-
ing of 706(g).

Despit e the long2-heC(lund(erstaning~ t hat appropriate181

plans estalis 1in11 - g o l2(8 s 8l81 tiinltablles which 11'erlte

I)ospiectively t< un1(tl the effects of past discimi111)ato.

petitio(ers, joined ) the In it ed St rates Depa tnwIint (of

Justice, argue that ibis n velle l Cl110W \iollte Title IVf.
The basis fori thlis arIgunwnelt is one sentence t aken trom

tlhis ('ourt 's decision in Fireff Julyti rs. Loal I nhiun No. 17 s-

r N///sf:, .ir 4( .7 l' Ci ( 1 )1 -4 ('t. 257 (i- (198) .

I1 /o!//., the ('url't, relying on 1'ranks., 424 I°.. rel

764-76i, and1 T'am ter, 4:1 .5. at :Ili-:,i1, rulld thai

while iniid1 ual v ictm1111s ot dliscrimiination may be awarded

allike-whole relie , inlclingh1 ret rontet ive, coImipetit°ive seln-

iorit, "m'ernce membesllleVhipfl in1 the disadlvatagedllI c' elass is

inisufficienit to wa'nlilt a sen:iority tvaard: each individnallli

11us5t pIove that tle dlis(c1ililatory Iractice ha 11 infl)iact

O11 jiim1." (N/'fo//s", 104 .('t. l at 25% .

While / //f delt solely wVithl a1 diIstrit court's au1

thority unil(d 0t(; g') t(o IeIridle honia fide 8enior11ity

sysVtelsI:, th1e lcision l lleri'' states thai tlle })ollc Iellild

who havl\e been~ leina 111 ict imis of jilla d11(iscriinlatlonl,

( *'/ot/s~ 11)4 S-t1. al 25%:i). 19etitioners ma1( l sup

pohit i11 11 aic i e t n1 iilis lilnt en111 i nt jil'o a' hlmitla-

Io lly of ohete uve elw l rllue. oreie gids i11 1 nleof a 'ly~ ro pct ive relief(, '<.9 11' in11 the for i ' C 1f1goal and 11tno-
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_L I

tales for hiriing or p romiiotini g memziiibe's of tlie v iQiiliell

class.

While tie impliact of >lo"h (til affi rmailtive actionc

plans is, of c'ourHse, an! issUe ony this ( 1ourt enn deci de, ithe
illtei)retat n 1111 nig(l by petitionie's n11(d Sfl 11 inll mi(

is con)11trary tlo 1 that give~li R I o/ol by every ci renit couiii rt

whiich has ath1 i&5lressed tliis quesihm(0. Iurthern re, peti-

ti Onzers ' overbrfOad interpetato undtii z'ere uts tle effeCt\n -

ness85 ot litle tl ns a statute dlesifgnel to eliniinnlflte tile

fcy tst,; of1 lzmst dliseriina~tion .

If St'/I m/ ileanls that voluntaryi" ('is ll (lonsnteerees may t"

not iniclllclude atizmivie action pirov\iio1n, the illiiial re

sult would be that pals Jaftul unider II' Jlwr soiea how

become ulawl w nii \vlici approved byl co iurts. As sin i ed ini

Dbcera u r. (Geo rq, 7(5 F.'d _6 (> 74 (1 St ( ir. 195 pet.) 4

for cert. filed, ;54 I.S.LW. 229 (Sept. 11 1985 ) (No. 15

492):

"The expansive ing of r /// ifrged b non

oen)l11t dleer(e ) wvoild iYet iie us tfo ind ti~ hat/
oveirule(I Ii I JC? Ni O?(flI. in ''1 W 04 1 e Inpor~

taniee of anyV 511(h acting. it sevms liLky tllit 1 he ( urt
wonhI lmv( di reeltiiil shirssed ii l~e if it lhd inten

ed to oveirrule that dleision. A HI te birenits elnier-

8.Dcisions which, liIke De).wrautY a pp rove affirm at ive. ac
tion consent decree; and rej ct the "argunmentI that the Stl
Court meant to rewrite Ti tle V/iI law to make al affinatitve action
plans improper absent a finding of actu~al paet ([ist rirninahon"
'D)everaux, 75 F.2d at 271) include, in aIition to one ni the
twVo dec isions~ at i ne herein, \ Knguarri 0 7 L~cd at 488 n.
(To aply Stotts to voluntary emp t o' o planPs would mean

that al sut h1 plans are impennissible undr title \Vi no natet
how reasonable. This reading of Stolt is cirecat' vontrarv to
Webe)(r."1; N1aeachuj~sc'U A o. of Airn \mei an Polit / nc.
Huoston PoIw )xueprment .2d -- Ir. Den. 20 1085)

K'r(mniIk v. Scho DI istrI i c Phi/laI el l 7 t30 [.1d c i 04, () 11
(Continued on f0oweV page)
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iurtliermore, if .Sts4 f.torids coirt -imposed affiryin-
at ive acion~i rOmlie f or ) proven violations of Title VII,

tilhEi (ourtS deOsp9ite thir1 bra)l1 e(Juitable p)owVes, an.i ah-

surIl deie pehv h tefciemaso lmu

nrtiin: discrii :na0tory-v fctts. Sh1ulis prohribits courts from I

d'istin g)1V12 S}'I° 1\nim ity I hS, except wherOI'e necessary: to p-111

tion, bit Nft/ ti¢ h na 'iffeot oil (out-imostd)O l affuiirm°ative

Cotinued from previous page)
(3d Cir. 198348, cert. cniel, -- U.S. - 105 S.Ct. 7821 (1985);
United! State v. City of Cincinnati, 771 F.2d 161, 168 (6th Cir.
1985) ("'Stotts did not control this (non-seniority]J issue."); Vian
Aken v. Yorng, 750 F.2d 43, 45 (6th Cir, 1984) ("' H ere we deal
with a remedy applied voluntarily by a public ernployer at the
point of hirin. Thus contrary to the facts of Stotts, no employees
wvith v.ested seniority rights were deprived of them."); Britton
v. South Bend Commniunity School corp., 775 F.2d 794, 808 (7th
Cir. 1985) (Unlike Stotats, there is no override of a bona fide
seniority plan. . .. Stott did not even purport to, much less ac-
tually, overrule Wehr.; Crann v. City of Madlison, 738 F.2d
786, 795 n.5 (7th Cir. 1984), cert. denied, - U.S. - [105 S.Ct.
2961 (1984) (". . . Stotts involved seniority rights, which cannot
be awarded to one employee \w without adlverselv affecting the
rights of other enployees, wl hile the nae detectives here lost
nothing wv hen the city remedied the discrimination against wom-.
en."); Paracis v°. Prcott, 767 F.2d 1 514, 1528 (11th Cir. 1985)
(" T he central issue in Stoltsl concerned the district court's
authoKrity to override a bona fide seniority sy stem to require lay-
offs of more senior whites, in the ah ence of a show .ing of inten-
tional discrimination. Here, the order under review involve
promotions, not la offs pursuant to a bona fide seniority sys-
tem." ; and Turner v. Crr, 759 F.2d 81 , 824 (11th Cir. 198 .
pet for cert. filed, 54 U.S.LW. 3086 (ll 31, 1985) (No. 85-1;77
0"{ Al primary bs is of the Supreme Court's holding in Stolts IS
that thn district court': order required the city to violate the pro-
visionc of a hona fij sen iority svstemi.").

9. Decisions rejecting the applicability of Stotts to court-
impoied affirmative action remedies which do not affect vested
eniority rights include. in addition to the other decision at is-

sue herein. Local 638 .... Local 28, 753 F.2d at 186 (" In our case
§ 703(hI) is not irnv solved because there is no seniority plan in

(Continued on following page)
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Bona file seniority systems have longl Ieen recog-

n1izel to )e beynd)1i the reach of Title VII reme( dies, absent

)1'oof that Iiidu1(allIl )('1oi have been victinls of dis-

ii'nai11i~tory i p1i)loyment practicese. Sect ion 70 2(1h) IOf

Title VII, 42 i.S.C . § 2000('(e-2 h 1), provides that su1(4h p lans

are no it unIlawful, al d1ll' iCeisions of this Court have

held t hat such pldans do not violate Title VII evenl t ho ug211
the may 1perpetu ate thle effects of p ast discr1iminait ion1

(Fre',a.s, 424 T~.S at 7(1) As statd A i Ta mtrs, 4:11

U.S. at :34 wh re t hea ( ourt hecldi that bona fide seniorllity

s\ :l enis were~ Inmi V~il ie OrPWI //// i, )//t fO/rtr ( 'n.,

401 1 4:l 4, 11 1)1, analyls of1 ulawful d1i-criinila -

t o o1of e1eet :

"'Were h nout for 70:2( b), thle seniiority systemi in

this (casi woul 'Pent toi fall und1(er the (;rif/S ra-

t ionale.

Neverth eless, neithier 7u2:(h) of Title VII nior thle

execiitaiions of iothiei innlioceny t eluiployees lair cor1t foni

app ro iv i ll1 ofi' a1ar d ing'a llake -w i le n 'lie f, inucl dille i trlo-

act ive seniority, to individual victunis (FI~rankh, at 774-75

and T'°'(1as/rrs, at 147). The lower cour's e ('rrors in

\t'a wenr to fail to limit sen irity awards to individual

is'-criiiinatees and to attiemp to overridte a1 seiiijlty sI"

plainied iln XtlsU 10~.I4 S.( t. at 25i8:

ie (lif ficulty iLth this' appiroaehli s 1 hal 1

ove rstai tes( the aluthoi)tyV of the tia i '1)1 ir't to dhis(e-

g"ard a. seioriiuity sy-stemi ill fashion1ingL a renileyi alter

Continued from previous pag~e)
conflict with the remedies irnposed by AAAPO or the fund or-
de r."'), United State, v. City of [Buffalo/, -F,2 (2dK Ci r. Dec.

19, 1985) (TI lhe decree in this case does lot oflic tt with a
en iority plan protect ted by 5 706) K sic.l . . . ."), and Diaz v.

Amican Tel' c Tel., 7 F.2d 136h, 13160 ni.5 (9th Cir. 1985).
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a p lailtif'f has successfull1 provEd that an eml} do i°

has f~olwet I pij atterni1 ) or practice( ha ving2 a d iri

int orF (E4c(t on bilac'k appi)iicants5 or (llye(es(V(i.

R/io lls has n11 ef ect, hiowVever, oln a trial court's 11-

thority to f11() ashi( ni relief wich1i does not ~intludE tiln waii-

Iorit V riills. A Iifiltnive actio011 goals 8Hnd til1til lem

wI'ether dI(opted in a \voh'lntary consent (eeree or inmsd)8

aS 11 co( lUl't rlVE1(IV, are 111a rill (:ee°iVe niealls of Era(a latin

the vestiges of diiiaIiiiiitioni. Tithe \II's 'ed1l0(11 1)1)

Visioll, (1(( ), all(;ld Iltrelore be constrUed so as t'

permi111t l1' #Iinlii.°( 1r' Et~ll tllls n d fl l1Us j)ErTllit ille' f'oua~ l

of equall (employmentl~ O}oportunity to b)comle 8 reaiilty

With il tlle to resea le ft r e.

II. COURT ORDERS WHICH APPROVE, IMPOSE.
OR ENFORCE AFFIRMATIVE ACTION PLANS
ARE CONSTITUTION ALLY PERMISSIBLE

ilace-coiio15(1us pn s Ii athave°(' 1 )00)fl 1oEng bOn oized( I as 1

I0);1leilllti ' mOeans11 t) eliiate11iI4 the e Iffects (f p11t (isCri ll#

ilntioll, an l iis t O1 rt l as ('t llisisel lfly lleld i( at ,oVrPlll

miental classifientions on the basis of race are not unconi

si itnitioinal jwrl *Wc SUcl class icatliolls ust , of course.

lie serllini '/ ldn er I ' (OfUl' 11Ote'1tioll gUinrantlee'

10. Since alfirmative action plan which do not affect the
hona fidc seniority ri2ht protected hy § 703(h) of Titie Vt I are
appropriate under § ?(0igl either as consen t decrees or as court-
impoced mandates, ths Court need not decide whether district
courts may ever approve consent decrees wt which they have no
authority to order as a reinedy. Furthermore, affirmative action
plans emb odiedc.f in eitiher voluntare conent decrees or court-

ir1posed order are also permissible under § 703(j) of Title VI,
42 U.S.C. § 2000e-2(i. This action neans only that employers

are not required to grant racial preferences merely because of
racially irnhalanced work force, not thait racial preferences are
prohibit ted (Weber, . 13 t'.S. at 205-2061.
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}) oirteCt loll COllI))nellt of tlle I ict Alllehd lenlt,' Itl 18-

ci a1 ('cl ifiati onlS I)m te oerlent e1'c c)llstitutillal

SO 10112: 88 t hey R Ie U tfe(I I)C Ild nec 11'ry for tlle

nehievelent of, a Suiiciently impor 1 1 tait govnmnllllltal in-

tereSt. l H1l1 rieca utI'll ret P1'flllt of thii( }) Pi 1 lll iple is

found ini Palmore r-. Shlo/i, 4G( U.S. 429, - [104 S.C('t.
1 879, 18821 (1984), in which this 1ourt, in holdli2 tllat
private j)i'0,jld1hiCO didl not justilf racial Clnssi I icatio1 di-

\T8ti11l4' 8 Uitraii1 llotherl ot cusf odv of c'le CEhih(, illli-i

mluusly stated:

Wacial elaSSificatillS 81( sUI)jet lo lIle 111081

eX8ctiglll' st'iil 1 i 0l )t 1188 ('01 1l11ti1<1 lllHIi Ster, flle
11l118 Ibe *UstIified by H colllpelling igoveminlellt BIi Ii-
est 811(1 11 aist I le '1eceS r'(P .V . . to tlle a coiiv0 11 15 11 1 1'_

of its let itiate pup)se1 ('iiatiolns 011mitted1."

Simlaril, il Pl/ilore r. K/mitt z1r1. 44s u.S. 44'-9

(1! 0), whecie tllis (oiurt upheld thle lera'l1 St1t10ni set-

ting~ 8-side loP illiilloVitV-0\ledi hIMsIHUsses ii per'eelta2:e of~

lc(lef ul lull(IS 12, Pr1 0td JI })lti l Wi l'\V 0 P rO I Q)(')r t 'ci , i le 1 r il

re'jectdl ith v'ontentlionhllS 111 ra11iiciatl ('lflSSiienCti111 by

ilCll(E' eltTllS 11118 be lot1oriIIR1)1I '. sailtd i i

Umiell lltll s l Ue~il I e ''ei2lorlilIul e '' o i 1 l il
Op )illiGU 11 l 0li1111C0 1 ' f 11' jadt.' llt dn r)Q ab (l' i rpl t :

11. Court order: such as those at issue 4n the instant case
are, Of Couret,, govcemomen tla action and thusi1 Albject to scru tinv
under equal rtrtection gua rantee. The Fourte(en(th Amendment

governs raciaI classifications by state co-urts /5/wlly 'e Kr em r,
3 34 _.. 1, 14-18 (1948); Pa/more v. Sidol!., 466 U.S. 429. - n. 1

104 S.Ct. 189, 1 881-1 882. 1 (1984) . The Due Process Clau'e
o[ t';L Fifth Amlendment include an Equald prote lion component

imposing( similar standards on actions of the federal government
(Bnllinga V. Shiarftw, 347 U.S.497 80) (1954) FL ! 4o\ °. luitlZicl k

448 US 448, 480 (1980 )), incling federal courVt Swann v.
Chaor/ntt-\1 Ck1enburlg i fBoarel ni F<!ucation, 4(2 U.S. 1, 19 (1971))i.
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"A\ny prefieenc ba~sedt onl racial orV ethnie (eri

teria IHust nCeessin ily I vCeiVQ a1 most seainlIIg examli-

ilutiol tlo make sur e that it (oes nt c1oflitCt with coI-
stitutlional ulranttees." (h K.. lt 491 ) ( Ru r<'r,

Other m1i1ers o1 the 'our't agreed that racial classifica-

tiol wrIS e ptrllissiblie illdt'er the e(all pur'otet10tion gua i'-

aitees inl aproi'p1iate situation. See Ful/io r, 448 (,.S.

at 49(i (P weill, J., c0(onc'lurring z'), al 448 U.S. at 517 (Mlar-

sIall1, J1., ('olCllr'1inllg!, j]oined by Br'eiani and Blackmiiia

JJ.) .

Li kewise, in fRegents of t lni i'vrity of (C alifo rn1 ia

r. B(Iakke, 4:38 .[.s. 265 (1978), a majoriity of tIe? iebIlers 18

of this ( ourl't appll~roved, inl 1'nlc'iple, the adoption) of rac'e-

Col9sC1(tis afflirmnnative a('tio 11pans by goVernmenta'llllle l °!

title's, 1In a1hnnming II 2' the ju(gmeltn'llt of the ( Coirt, Jll iet'

Po(l''1 s-tate1 that state racial classi fientio s11 are consti-

tutionally p(i'sllisilbh} ii the state shows a slbstaltial 1ur-

pose0 0o' inte'rest , and(1 the use 1 'acial C(hlifliiCatiolns 1s

nec'essa'y to aecopi11}1l I thI at p11'o) or 01' saf thIat

interest (48 }.S. at :305). As other llebll)rs stated:

I Kan'ial elassificat ions' arO not ;mr s' in!Va1j

nu11(e'r 1ho[E0 out eelnthii Am bmuinenlt." 438 H $. at 86i)

W h}ift', \lar l,'111 andlt B }lackmanl , J.I .).

Tlhe 11s of r'aelal ('lassificat1io1 ly ('orts to r'emdy1(

)as8t disC'lhinlationl has aIso long h)n'11 reOcogn'h1ized1 as bo0th

neCetssryl al constitutional in1 school (desgre'0gatiomin cases.

In ['nited States r°. Ioqtgomery Dourd of Educatio. 295

( .S. 225 (1 9(9 ) , Swrat r. Car( rlottr te-3[(ek't'lecbur 1oa(1rd

of E dc1a tion, 402 1 .. 1 (1971), and Da flu hri r°. Bolrd 0 /

choo 0 n!r.f o ( , '. (1/' Mo o('ronqy, 402 (-.S. 32 (1971).

the (Conri appr o'ovedI a variety f aC1'fl(''-Colscioulls 'eInediies
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impir Josed by federal courts to correct historic (liscrilina-

tion ini public schools.

Furthiermiore, while recent decisions of this Courti have

declinedd to addtlrc5S the conistitultioiality of goverlnnIltail

atfi rmiiat ive act ion as a rneedy for emlllploVelnt discrimi-

in iati s Chool e(segO'regl'ationl (ca4sest have apJlrovtd court-

imIosed racial classifications of teachers alndI staff to

achieve racial b )alaIlce amng schls(410 . In Ifl'ni/(d Nt / s

d°. ionutgomryJIII CoUnltI IU1'rl Boar fJEtducation, 295 1.8. at

232-230, g1ranting( the request 01 )t ition0er Un11itedI State,

the Court dIirecte( the affirmiance of a listrit t court oreir

(esegryeg a tjing thlie lacut lty andI staf ol a )ub lilic school sys-

tell. le district Olcou't ,juldge had1 orderedI the )olrI of

education to mIIove towad'(Is al

wlite facuiltyV ill each school

samiie 11 'xisted throIuhiolit

out a scheletall ch t chieve this

llnulll)er of miniiority teachers

each school <htingi the next

tliiorit \ subist ite 111, stu lent

Sec 111ls Durltis r. B1a1rd! of

goal of a raIti() 01 black and

wrhlichi as susl 1511tantially the

the sVst(Imi. 1h1 orir set

.oal, specifying a iimum

to ie ts'ig11eI fll-tliime to

sc1ool y a , an alt r al 1clt I) 01

ml( night ( sc h oioU l VS. 1hErs' .

C 'ountf, 40(l I.S. at 35, and .iilien r. 1Nrcly, 433 . 'S.

2(;7, 283 ( 1977 ).

As e'xp lain1edc1 inl S (rann r. Chlar/ltIe-ecla(1+nfibuI irgI

Ho >' urd of ''Idatitn, 402 .S. at 19:

12. Lbnited Steelworkers of America, AFL-C/-"CLCM Web-
er, 443 U.S. 193, 200 (1979), did not irnolve gov ernmentl action,
and Firflu/igters Local Union N'o. /7%;4 :' St1ath, 467 U.S. 7 1,

1104 S.Ct. 2576, 2585] (1984), only addressed a court's author-
Kty to override a hona fidc seniority sytem, not affirma tive action

plans w .'hich do not interfere with °eni) oritv riuh.
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" lie mobile school botu-(l has ar gued that th e
(jollstiftutio i l'ejires. Ilhut t( aclers Ibe nMsi'li on n

enlo' Illiill' liasis. It = al } arin'i tIliat tle ( T', {j
tiOni }IrOllilits dlistriet fcllrts l oInt Ilsill thiejir cclilitY

p)w\eI's to (hr aS1 Iionnenit f tieIers to nIehie" ( a

}) rtf¢iH 1 ( itl ' , (Ceu e of f Cut (leseM Te(' illiGC) . e l'e 't'

illa t e'dDte ill .

While this (Court has d lecliniecl to review«- this position

in recent (i1} )lO loent disrliIniatioi d lecisiolns, manyv re-

(eit iecisiOnlS byV c'h i('Ircueit (oilr c(t ah>1ppals, in affirmjiig

the use of affiative netion prrgams, hav e nieessarily

i(ejeQced al I VCOnften ti' ii th at siiell })roLgaIIs violatle equal

prIotctionl Lglarm:teS either whien adopiltedl by a puliei

eml yer(10 (l C P approvc b11 y cu iit order p. n less each

13. See, e. Xv.eraux e. GCeary, 765 F.2C 268, 2'4-2 75 n.5
(1st Cir. 1985), pet. for cert. filed, 54 U.S .L\W. 3229 (Sept. 19, 1985
(No. 85-492) \"\ ic adhere to the precedent upholding the vaki
idi ty of vol untaryfmt a idi rrtie action prog rams dinusti tuted k public
employ ers." ; BuhCv ' w'". Y ork Stat' Civ . Serv. Cotm' n 733
F.2d 220, 22' n8 (Id Cir. 1 984), cert. denied, - U.S. - 1105

S.Ct. 801] 1 985); Krkand v. New York State Dept. of Correc-
taional Servi c, 711 F.? 1117 11) '2d Cir. 198) , cert. denied,
465 U.S. 1005 (1984); KrmnicL v. School Dist. of Philadelphia,
739 F.2d 894, 900-94 (3rd Ci r. 1984), cert. denied, U.S. -
105 S. t. 7 (19 85) PaHeron °, Ar'ican Tnhacco Co., 535

F.2d 253 2" 4 (4th CDr. 19~6), cert. denied, 42) U.S. 920 (1976);
W'illiarmc City of N ew Or leans, 729 F.2d 1554, 1560-1561 (5th

Cir. 1984); United ttcs . Cit\ of Miami, 664 F.2d 435, 442
(5th Cir. 198C1 ("A coCrent det ree rnav properfv include provi-

sions requIin the defenanltt to tale affi rmativ®e action rectiiving
the ef fects ot past disc rmination."); wn Aken v. Young, 750
F.2c 43, 4 (6th Cir. 1 984) f ( /\aint the Iong history of the
patent ra clly discrimi natory hi rinle record of the Detroit Fi re
Department t 'the veh nta rv race-conscious affirmative action

lan'. dd not violt a applicable federal constitutional or
statutorv provision."): Wvgan >. Jac w Boarcl of Education,
746 F.2d 1152 11Th1157 (6th Cir. 1n 4E cert. granted, - U.S.

-105 SC. 2t. h15 (1985) Braton ° City of Detroit, 704 F.?
87 8851% 'nt'a CUr I8 rod 71 2 F.?d 22 (1ii983), cert. de-

niedj 4J4 I * s0 m9 (19): m!/o ': Sootil Bend Communtyt

Cocninuedl on following pace)
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these ( c1'ircuits hlals misCad thlie imp1)ort of Bakke atfl J'ulli-

lr) /', an lmlst misinlel( frstood I the& history of cases a prov-

ingiL race-conscious11 remie is to eradlicate schelool segregia-

ti1n these de( Cisions Cor1('Ctly determine that both ('colrts

and1( u)llbliC mpj)lye) rs Iay, IIcUI 1onsistenit wVith equlal 1)rote'C-

tioni guiiaranI ite'es, utilize attirImiat i ve action plans to elimiii-

Iiate the (effects of pas)t emp] loymienit discrIlinriao.

A. deoteiiniationi that affirnmitive action pilanis imi\OlV-

ing goverm 11n(11ital action are not pe s'e violet io 11n ofl':qi qal

pro(tction1 doe nOSot, of course, mnic that all sneh phuris

are honia fide aniid will survive Cn'stitutionlh scruit inyV. Thle

stanchtrd ~o of re'View appiettbleJi to go()VernmeniiOtal effo rts to

unido the effects 01 past racial discriminationi ini empilOy.-

mienit has niot been~l def'inli Iively establlished~ by thiis~(u Cor.

hut r1 cent eases o) establish that v'ent 1 lliough rdela ohs.

sifient ios ar designeC totU C C corr1e)Ic1 t past diseiluriminition, suehi

classif'intin1s wVill he closely miionlit lred iby- tle com ts to

elllre that the governmen'01iit's interest ii impijilliela tigll

affillatix action is sffli ielitly siroi'g aind1l that the plani

(Continued fror previous page)

_School Corp., 775 F.2d 794, 801 (7th Cir. 1985) ("The Supreme
Court ias consistently held that a governmental body may use
race-conscious plans to eradicate the effects of past discirna-
tion.") ; Ianowiakt. v. Corporate City of Su1h fBent, 750) F.2d 357,

561 (7th Cir. 1984), pet. for ceit. filed, 53 U.S.LW\. 38%6 dun 10,
1985) 1 No. 84-19136i; W ar ocki Q C i ty of )mah, 726 F 2d 1358,
1360 (8th Cir. 1984h; Selter v. Nroack Invstmnent Co., 65' F.2d
962, 965-966 n.2 (8th Cir. 19'1) (e n banc:, cert. deriled, 454 U.S.
1064 (19813 ; lOhnson v. Transportation Agency, Santa CIara Coun-

ty, 770 F.2d 752, 756 (9th Cir. 1985: La Riviere v. Fua l Empbo\
mernt Opportu°niv Commi>on,o 682 F,2d 1275 128) (9th Cir.
1982); United States v. Lee Wav klAta r FreoIht, rc ., E 5 F.Cd
918, 944 (10th Cidr. 1979); Pais o. \ Prescott 767 F.2d 114,
1 30 (11 th Cir. 18 5) ; and S''r V. Smith, 738 F.?d 1 249 1293-
1294 (D.C. Cir 1934), cert. cdniec, -_. -- 11105 S.Ct. 2357
(1985L



is carefully and niarr'owly (d'awn so as to be sufficiently

relate( to tohe plm's p1os'e.

Ini Ba11', where a majority ot imiemiibers of this (Court

agred hataprpat ra(ce-conscious aff irmiativMe ac{t ion

frits by gO)vermnnIli Ili-ital entities (d( )ntiot violite equ ial pr-

te(tion1) r ym na'n 11 tees, fou' .ITu stiles o1inle( that racial elassi-

fienCtionis whm ichl are dirawn for remedial 1p11 )Oses neeId not

hsubj]ect ed to thme sanwl stict scrutiny an~alysis5 applicable

to racial classifications whlich are draUwn to stigmatizv or,

wic ar('} e lasE d upon'( 11 racial hatred( Or pre1Cjuiice. Inst'eiad

of eur(lll'¢I tlat r1le(ial racial 'classilflnti)s be ieces-

sa ry to 1 father a copIll el lling' g'overmiiieital interest t, wi th1

no' less restrictive altern atives available, these ,Juistices

concludlel that "racioial (eiiiationis designIed to fuurther

reimd ('Iial pupos11O"(es ' "m1uIi ist sev'e mllpj ortanitt g, over n ll 'nit al

ob jectives and miuist hie subl stan tially related to achieve-

mnlllt (f those objectives."'" (Iakke, 43t ( i m at 359)

i\1arshall, a B laekmiun, J . ) . Juistiek' Powell, whose opi1n-
ion anounedlll the jllllenit of thme Cotu'rt, apr)lied1 the sanwle

strit sei tinyV test aplhienb('le t othrli racial (lassi f'iea-

t0ions, r ,eqi rinig Ithat ' a State imiust show that its pr pos

or interest is bloth conlstitultionlally perm11issi1b)(b and sublT-

5tanitial, and that its use of thme chassifieat ion is "'necessary

. . . to the ;lecompiilislulent of its 1lprpos( 01i the Safegularil

n i of its interest. (Idl, at 3( ). '

Ina1111/llloe, the Ciourt similarly faie d to have a ma-

jorit o( Julistices eb('l iifyth alibl}1} stand 1ar' ol reviewV.

14. The opinion of the other four Juntces did not address
the constitutional issue. UUakke, 438 U.S. at 412) (Stevens, J.,
concurring and dissenting, joined by Burger, C., and Stewart and

echnquist, JJI.
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Tllree Justices he ld that they need not adopt either of the

analyses articlllate( in JTkl, since the statute in qu's-

tion would survive scrutiny under either test (Fu//rilr
448 U.S. at 492) (B urger, '.J.. joined L White tlt Pwll,

J J.) wVih ile tlree other Justices rel i ed 1 on their opl0i)in in

Bakkc/e to hl1(1 that the apJpropri ate test is "whethi er racial

classificationis (esi gnie(1 to firther reIIle(ial purposes serve

iniportan~t goveruniiental objectives and( are subst~lant iallyV

relhat(dr toJ achiieveinwniit of those 01o)j'ctiv"es." (l''a/li/or ,

448 [.S. at 519 ) ( IAlarsludll, .1 ., joined b I y Breninut and

B lackmun11I1, J.).

Ait r ('e(ently, in Ialmore r. Ni do/i. tlw ( otur't, did(

unai 11oiniusly taipp)ly) strict scrutiny to a racia (1aissifnltion,

but the ('lassi hietlion at issue was '1ased I up1ton p tri vat e

prejuic (1e ', 1o(t a 1e'letdi al pur1pos)11 1i) . N everthi eless, the s elan -

g'uageO in tlat (hdels ion argul1y nwans tlllt this ( ourt will

nha('ltl(e thart s'riet seratinv is lh\vays5 tie' ap plienbhle test.

A\s stated thierefi:

"A '0c'e pu1rps )11 of01 t 111helli out 1eenth AIell'h inheInt
was to (1o away with all gove1t11r unwtally-imiposed 1im
criinatio bHI ased1 on rae, ( itationi.1 ( lassify ing er

0118 aeeo1(linlig to tleir1 rae is in 1ore likelyv to r'lnt

racial prejudice than legitimate publ ij oncerns:thle

'aee, n{ot the person, tietates the eateory. |('i111t loll.

Snel elilsifi('nt ions are sub1 jt'et to t1h' atost ex'aut' ig
sert'11 inya : . ." (Id., 104 ti.(C a. t 1 881-1882)-: a ( foto~te,

olitted)

\Whether thle apllhi('nhk- standards of review is tradi-

tiona1l s'tr'i-t serlinyl or a less rigorous maelvsis, hona file

affirmaitltiVe aietioni Plans i e noniietlieh'ss nlstitutinatl'l so-

lon' a5 tle bhlus satiis" the g''lidelin ' Cieeiir hr thii

('ourt in ap) rovingi Vil(e()llsUIOll ' ra oniouh il lns. I}

ellficuml~l~tiv al'ctin ph ding are' enrellyt1~ rawnll' to1 t'limiruIiltt
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the ects el of asl1t lis('rimlinatioI. then they will "'survive

judicial ' review under either 'est ' . . . ." CPulliloce, 44

t'.S. at 492 ) ( huv'ger7, C... joined by WLite and Powel l.

JJ,.).

III. AFFIRMATIVE ACTION PROGRAMS FUR-
THER THIS NATION'S GOAL OF ERADICAT-
ING ALL EFFECTS OF PAST DISCRIMINA-
TION.

1Thi~s comnitry has est abli shed the go al of aceingU
ful ('Eua)lity il E(lmploym) ent o3ppor'tunlity, bult this goal will

not hE attain110ed. 1' evn('l) aippr1Odll'. within a rIeasonalde

)Ei' 1 o 1)1 111tim inlless 0e efforts. are0 11El ' i1n1 Ioth tll( } )1'iVatO

and puiidie sectors tou' m t iilo the e fflets of year's oif di scrim-

ployment iS. of1 t(E'(3 . le ot Title VIT's primary pur-

poses0 ( . I //war' /f, 4? U.S. at 41s and 421 Frnks, 424
.S. at 70 and Teams/Frs. 481 KS. at _(4).

As disenei> above. afrfirmiative an'tion remnedies for

Title UI fhlave 1)01 1 e ' ap red(I Iux eVer> ( I'eUlt eoUiit. A f-

firm'iati Ve action) p lans h ave also been req(fuired 0or appr)1oved(

by ri o s 11 ( ' 115 I fd tal and iState governmental entities as

an effecti v mi ean s to elimII)inate the effects of' past diiscr]im-

ination arnd atin full1 eqiualit .b

5. Federal affi rma ive action efforts, in addition to the
public works program approv ed in FulIiIov e include Executive
Order 1124, 30 Fed. Reg. 12319 (1%5i and 41 C.F.R. Parts 60-2
and 60-4 (1983) federal contractors); Executive Order 11478,

34 Fed. Reg. 12983 (19) (federal ernIplo'eCs); and EEOC Guide-
lines on Affirnative Action, 29 C. F.RK. Part 1608 (1985) (Title \Vi l
em p1 Clors

Almo t every state has t' Has, regulations, or' execu tiv e or-
ders requ irinO affirrn di live at tHon effort to correct the effects ot

(Continued on following page'



Affirmative action plans have woi widespread ap-

p)roval fromu hoth courts and ot(he' g1overneilnllIftal eltities

b)ecause such plans are both nlecessry and eflfective. Mt

tirmative action .Y efforb' have j)1'ven their valu11e.

(Continued from previous page)

past discrirnination. See Alaska Stat. §5 44.10.444-44.19.445
(1985), and Alaska Admin. Order No. 59, reported in 8A Fair Emp.
Prac. Man. (BNA) 453:225; Arizona Exec. Order N-o. 83-5, reported
in BA Fair Emp. Prac. M1an. (BNA) 453:436; Cal. cov't Code
55 19400-19406, 19790-19798 (West 1980), Cal. Exec. Orders Nos.
E3-85-81 and D-20-83, reported in 8A Fair Emp. Prac. Man. BNA)
453:853, and Cal. Admin. Code tit. 2, Rule 7286.8, reprinted in 8A
Fair Emp. Prac. Man. (BNA) 453: 862; Colo Exec. Order dated
April 16, 1975, reported in BA Fair Emp. Prac. Man. (BNA) 453:
1036, Colo. Admin. Code (4 CCR) 5 1-6-1, reprinted in 8A Fair
Emp. Prac. Man. (B3NA) 453:1039, Colo. Admin. Code (4 CCR)
@@ 5-2-4 and 5-6-1 et seq., reprinted in 8A' Fair Emp. Prac. Man.
(BNA) 453:1105, Colo. Admin, Code . CCR) § 8 0.9, reprinted
in 8A Fair Emp. Prac. Man. 3NA) 453:1128, and Coio. Aclmin.
Code (3 CCR) 5 90.13, reprinted in 8A Fair EIp. Pr.ar. Man. (RNA)
453: 1137; Conn. Cen. Stat. Ann. § 46a-68 (Wcst Supp. 1981",
and Conn. Exec. Order No. 9, reported in A FaIr ETmp. Prac. 1a.
(fNA 43:1246; Del Fxec. Orders Nos. 74 and 81, reported in
8A Fair Empn. Prac. Man. (BNA) 453:1446; D.C. Code § '1-2524
(1981), D.C. Codc §5 1-507 - 1-514 and 1-11 1 - 1-1151 ?1n81) ;
Fla. Stat. Ann. § 110.112 (Wlest 10829 anc Flac.Fc. Order No.
79-50, reporter( in 8A Fair Emp. P'rac. Man. (BNA) 43:1827; Ca.
Exec. Order claed lulv 29, 1976, r ported in BA Fair EIp. Pra:.
Man. (BNA) 43 1:201 Haaii Ex'.ec. Ordr No. '~4 and \dmin.
Directive e 80-2, reported in BA Fair Emp. Prac. Man. (BNA" A 53
2 2 59 , and l law ai i Equal Em ploy mnlt Oppor n tui't ReguIa tion
55 1.- 1 - 1-__ 1 reprin ted in BA Fatir Emp. Prac. Man. (R NA)
453:23.1: ll. Ann. Stat. ch . 68, 55 2-103 and n'-13 Smith-H lurd
upp. 1985), IlI. Anr. Stat. clh. 1 7, 55 §rb and 116 (OSmith-Hurd

Supp. 1985), 56 III. Admin. Code 252(, Subpart GI, and 44 IllI
Admin. Code 750, Subpart C: lIn L Code Ann, § 4-15 -1 2-1 et
seq. [lurns Supp. 1985); iow\a A\dmin. Code § 240, Chapters
2.13 et sec., reprinted in 8A Fair Fmp. Pric. Man. (BNA\ 43:3091,
and Icow a Admin. Code § 240, Cha ters 20.1 Nt sq., 'c' rrintd
in 8A Fair Fmp. Prar. Man. R NA) 453:31 1; Kan. Admin. Re'
21-0-14 et seq., reprinted in 8A fa ir mip. Prac. Man. (rNA
4 3:3 306; Kv°. Rev Stat. S 3. 0 .640 (1 980), and K Efc.
Orders No. 80-106 and .4-54 1 reported d I in mA Fair Fop. Pra

(Continued on ir2o 'o)win g pagci

,).
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"1l)u1ingL; t h( 1 W , the t .S. C 'omnission oil
(Civil zlihts released studi es appr1;ovi ng a frat iv\e

ill indui> trie-t adp1E'tiigI2 afi l vleIIV aetion." (1'lemie.v,
Ilsn. Timetab(;u ioas, and Ratios: t Touchstones

(Continuced fron; rcviou pa)

Man. (BN-\) 453:74: Me, Rev. Stat. Ann. tit. 5, @ 781-790 (1979);
Md. Ann. Code art. 78A, § 7A (1977), and Md. Exec. Order dated
Dc ember 9, 1970 (Code of Maryland Register 01.01.1 976.05),
reprinted in BA Fair Elmp. Pra. Man. (BNA) 4.55:655; Mlass. Exec.
)rders . 22~ and 2 37, reported in 8 A Fair Emp. Prac. Man.

(BNKv . :8884, and Mass. Ec.ual Employment Opportunity
Anti-Die n min on and Afi rm native Action Prograrn (Acmin.

BuL 7 14), rrinted in BA Fair Elmp. Prac. Man (BN A 455:961;
Mich. Comp. I ar Ann. 9 37. 210 (West 1985), Micih. Exec. Or-
der 10824, reported in A Fir Emp. Prac. Man. (ENA) 455:1030,
and Mich. Civi R:t. Div. dir ct \ c daiterd April 1978, reprinted
in 8A Fair Emp. Prac. Man. (C ) °1 45 :1132; Minn. Stat. Ann.

§ 43 A 10 (\\'st Su;p. 1985), and Minn. Dept. of H unian Rights
regulations, ch. 5') reprinted in 8A Fair Emp. Prac. Man. (BNA)
435:1301 A M >-. StaH Personnr! Boari d Ma nal of Policies, RIules
.10 et eeq., reprinted in 8A Fair Em. Prac. Man. (B N) 455:1505;

Mo. Exec°. Order No. 82-2, reported in 8A Fiir limp. Prc. Man.
B<N \ 455 : 1643, and M . Admin. Codc (4 CSR) 180-3)80, rce

printed in 8A Fair Fmp. Pra . Man.\ BNA) 455:1715; Mont. Exec.
Order No. 24-81, repo rted in 8A N i FiEp. Prac. Man. (BKN

75:14 5; Neb. Rev. Stat. §s 8;1-1 iS t .: seq. (19831), and Neb.
Exec. Order da tcd June 16, 1978, rwported in 8A Fiir Elmp. Prac.
Man. (BNA) 45 :2048; Ney. Ixec. Order dated February 22,
1983, reported in 8A Fair Emp. Prar. Man. t(BNM A 455 :2226; N.H.

Exec. Order 81 -,, reported in BA Fair Eimp. Pre. Man. (BNA
455:2436, and N.H. State VPln for Equal Emiploment in Appren-

ti eshiip and Training, repdrintked in 8A Fair Ep. Praci . Man. (BNA)
455 :2 2543; N S 'tat. Ann. 9 10:524 M est 1976), N.J. Stat.

\nn. § 1 3:?D-1 et seq. f\Vest Spp. 1985), Ni Exec. Order No
61', reported in 3 Emp. Prac. Guide (CCH f 25,722; N.M. Exec.

Order 841-5, reported in 8^ Faoir Ern. Prac. Man. (BNA) 455:
2849, and N.M.HuanRs. mari Comnison Regulations S XII l-XV,
reprintel ii BA Fair Emp. Prac. Man. "RNA) 455:2880; N.Y.
E':ec. aw 9 2% (121 (ConsoL 1982, N.Y. Exec. Orders Nos.
6 and 21, reported in 8AN Fair Enip. Prac. Man. (BNA) 455: 3071-

30()', and N.Y . Admin. Code tit. 9, § 466, reprinted in 8A Fair
Ernip. Prac. Man. (BNA 453: 3125; Ohio Rev. Code Ann. § 4112.04

(A 10 Paidwc'in Supp. 1979), Ohio Eec. Order dated September

(Continued on following page)



of Erfrit ()ppu oriit/, (i9 Miliii. I R Bev. ?5, (>

(1985)).

(Continued trom previous page)

13, 1973, reported in 3 Empl. Prac. Guide (CCH) ' 26,715, Ohio
Dept. of State Personnel Rules and Regulations, ch. 123: 1-49-01
et seq., reprinted in 8A Fair Emp. Prac. Man. (BNA 457:23 1,
Ohio Bureau of Equal Employment Opportunity tor Construc-
tion Regrulations, ch. 123: 2-3-01 et seq., reprinted in 8A Fair
Emp. Prac. Man. (BNAS) 457 :282, ad Ohio State Apprenticeihip
Council rule 4101 : 1-5-02 et seq., reprinted in 8A Fair Emp.
Prac. Man. [BNA) 457:3t; Ok a. Stat. Ann. tit. 74, 5 840.25

(West Supp. 198 5), and Okla. Exec. Ordcr No 0. 79-1 4, reported
in 8A Fair Em. Prac. Man. (INA) 457:425; Cr. Rev. Stat. 5s 182.
100, 243.3) 24 .15 , and 6539.025 (19'{X3, ()r. Exec. (Jrder 9-
22, reported in 8A Fair Emp. Prac. Man. (BINA) 457:709, and
Or. Admin. R. 839-I 1-200, reprinted in 8A Fair Emp. Prac. Man.

(B3NA 457:693; Pa. Exec. Order 1984-1, reported in 3 EmLf
Prac. Guide (CCI) 27,251, Regulations of Penn. Human Rela-
tions Cormmission §5 49.51 et seq., reprinted in BA Fair Ernp.
Prac. Man. (B3NA) 457:889, Regulatiions of Penn. Dept. of L abor
and Industry , Ind ustrial Board, §5 81.1 et seq., reprintel in 8 \
Fair Emp. Prac. Man. (BNAI 457:935, Affirmative Action Cid(-
lines of the Penn. f-iuna n Relation- Commirsion, rrntod in 8A
Fair Enp. Prac. Man. (PNA) -57:851, and Penn. ELployee Selec
tion G3uidelines 5 15 i1 Pa. AClin, PWll. 237 (19 10, reprinted
in 8A Fair Emip. Prac. Man. [BNA) 457:861; R.I. Exec. Ordrc 85-11,
repinted in BA Fair Emnp. Prac. Man. (BNA) 45;7:1245; S.C. Code
Ann. § 1-13-110 (Law. Co-oSu. i 18 E and S.D. Amclnin.
R. 65-20 et seq., reprinted in 8A Faii Eip. Prac, Man. (BNA'

457: 1451; Tern. Code Ann. § 4-21-306 (1985), and Tenn. Exec.
Order No". 8, reported in ;A Fair Emn. iiir an. [BN:\A 4-.
1865; Tex. Exec. Order MW-, reported in 8A\ Fair Emip. Prac.

Mar, (BNAm) 457: 2007; Ui Exe F'c. ( )d'r dated Mar 4, 19)7.
reportecd in 8-A Fair Emp. Prac. MAan. GRNA - 457:2218; Va. Fxec.
Order No. 1- 2, reportedI in 8A Fair Emnip. Pia. Man. DN A)
457: 262;( Wash. Exer. Ordei \o. 81 13, rep"ten t 8 Fair

[nip. Prar. Man. (BNA) 457: 2826, \\/asih. Rev. Code 59 49.04.100-
49.04.1 30 (1974), rep rinted in 8A Fair Emp. Prac. ian. ilNA) 157:
2873, Wal. Admin. Code R. I %l8-08 -2084 (4)(q), liprinte d in BA
Fair Fnip. 'Pric, Man. (BNAJ 457: 29 12 Wa+h. Admin. Code R
168-18-010 - 16838-i -10(0, repr-inv' in 8A f air Fmp. Pac,. Man
KBNA) 457: 2Q 8a, andI WV h \drmirh C'od R.(g 7%010

.2%-04-4t, reprin ted in t)A\ F r rmp. Prac. Mn. vA' ) 47:
2070: W\. a Ec. rdCer R- reorted in 6 Fair Emp. PriC

\an. (BNK\ A57: 30-(6 WA i Et, i lr a( ' 1Pij pn1I I

seq. (W est Supip i985, and \\. fec. ( W' N'o- 9 2r6 andc
28, reported in 8 A Fair Emp. Prar. Mn. !RN ' 1 32)3218.



"Aftirmiat ivei' acti)1 )1)gramis have aci jeved the

Opnling1 11' (of job for blacl ks at othE}'r-thal-11enial levels
andl the crealtiofl ant 1111 apil)reealable lllck middle

class . .. .

"'wo stllli's released ii 198 cocIludEd1 that
blacks 11111(' a1te'111etr ains inl m11plOylllnt at thO-w'

ta'l:h1 il 1lune t ('t)11 1c1t cing111 with the fd ra'(13'l nVern'l-

ni ienit -ald t s1ub SI1l Iject l 0 to th Oi '°'P affirmlllativP ale-
t1n)11 nen('Cirvens(1118 -- than at noI-contr'aetoI' companies.

\a1 jor 'orpat1ion11 s .)118 . .'por'ted SI;11ihi'liat (nlloly)\ -
mitenit islI- t or Iniiilorfit's m11(ler IfIIimative act i1

pIV'ru1nu1s. Perlhapsl113 (l1 ('Ve'1 grea1ter imorta11'tc1Ile is a

I92 Ku >e' onI 1 affIinna1 113.1tivve c'tinl. Ini it, a number of

1lla@[ llell\C d I)'I lI (133\I 1 '<ll ra Inl s81 er.'eotV3 s(', In lrove(I

lt soelil ('em an11111'is, e'\11 C' :pm (IledI busins's8. A econ

t ne11(i('' finat i ve aeton l 1 i(al haIiiis contributed to
thlese lnces3 5. AlL 1111U11 I ye net Ioll ]roran11ts lhave

b 3tann1 to ahie th( 1e goal1 of c ejnl }' opportunities for

all) lI.. at 80)4-805 ) ( footnote (' Omitted).

As uthlie d1(o(11lelted1 in Edwa11(Irds, P'referential Rem edies

and .|| r.mire/ I elIon I E m lomnt inW tl iw 1W1ak of

/ blakk. 1I979 WVash. V.1> .( .. 11,: 1:14 (1979), "pI'rferenial

etI'Tel lve (leans1 1(0 hiIiia° te Vestiig$s of dis'Crlll)atioIn,

adull, L1Orever, 2leessIrV to 11('hIB'Ve thllt goa0'dl. As .Jllstie'('

"In ore(lf'r t g('t bey'ond~ raci's11, we Imust flist

inL! .

2(i
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These set iinenYft.' were recently echo d in Uni/ d

S1tates r. C'ity of 1uiffalo, - F .2(1 -, - (2d (ir. I)ec. 19,

19 85 ), where the court said:

"[c nless prospective relief were available 1he'
Wrolly, eoul no1t1)1, beeliseU( of 1lle inahi lity- to i lt'iifyI

eacl o i le t11( \ictillis, lIe r't lllie(II (l 1 lv 7111a l -i -I l lt '

relief

ly brod (1pros l)FOptive e''p1 alible 1(rl'I. ( otherwisee 1
WrP(oill WV ill il) t li' 1e'Eleit (t t. '1(

)i eolllse ill l'enled lull O U1lV \VI'( ili, tlle' relllCdV silolil U

olly eXtend i so fir ' iecessari to really t11' (leciP(Id L1l,

and bo11th Tjitle Yll and the qu' alld1 V(l cc0112tion guarann

iequire tltlaut Rfirntlive lct ioll }ilais he 8{liopri'0 1llyv

lillitt('l so 1Phat fl1ll t{laulit V is Relli'Veel, I)ilt <r l'low Is

criminuatory system is not establishied T m. Titl VII

H'lielt'lill(' set' fort ill IIV"/ i h. 4 .S. t jUS. 1thrmfl'V

hat affirmlat ive action 1 p1llanis h e "d(esignled to break down

16. Many other decisions have also Ciscuse Cd the fnCWe(-
ity for according racial pretcrences to undC) past dJisCrimlinlatol

effects, including IoInson . Tranpm ttaiin :eICv, Santa Clara
County 77) F.2d 752, 759 (9th Ci r. 1984 .fiirmative action is

necessary . . . to reniedly long-standing, ibalances in the work
force.'") Thompon ial . Sawy er. 671 F.2d '5 294 (D.C. Cir. 1 982)
('"There may be situations in w 'hic hi the carrot of a goal, or the
stick of a required minimum, is necessary to encourage a cla-
tory or obstructive employer to end discrrnination. \ \'aientrine

e Smith, 6754 F.2 ' 503, 09 (8th Ci r. 198 1 cert denied, 454 U.S.
1124 (1981)( 'Arkainsas could not paIcticallv achieve its cofsti-
tutionallv pci isiblle ends in the foresCeaCe ftuore wi thou t the

uoC of ra ce-coIi scio us remdCciies."); and Untd _t a'I a ito 0°. of
M iami, 614 F.2d 1 322, 1336 (5th Cii. 198 mod. on oterl r"
664 F.2d 435 (5th Ci r. 198 1 A Iiir motive V&r is r°('(rfire (cI

to ensuire that the effects ot past discriminat in are negated.
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old patterns oft racial segregation and hierarchy," '"not
Un11heessarilV traininel tlle lilterests ot the white em -

pl OyeeS,' 110t ' 'create a) Rb~olllte I)rT to thle advalleinlel

of w\llite ern})ilovees. '' and1 Ih ' 'a tenli~porary mneasuret.

The eesiy o limiitirlg affir111ative action plans s

as- only to remed(4 y pa1st dIisciin iuation)1 was also set for hiI in

Fullih rc. The 111 opini by (he 11(Justie B~urger annloune-

ing~ the judgm4'Hent of the ( >urt, 448 V.S. at 487, noted that

"appilication of racial or ethi( (criteria will bie limited to

tQOIl j)lislIifl21 le renledrlial b1) veof (T'Cress. ' S(e
lI. th I 'lui 1)22 (0 ini' n o Of dullSti'e Po ell, at 499

("T h mans( 11 1')1 1 selected m1' bI rIowly drawn to ul -

f ii' he~ aoverinmental i nose."') and Jnstice Marshal, at

521 ("[Rl {1 acial c('lassitI4'1)ins eluployed in the set-a1ide

prov\~iin are subIstantill re~1hm to the achievemieni of

the imp!)oitan1t OIl omr on ar 'ticullatedl goal of rem-

tion.")

ri'CC~~j~~l1Iappro} a ! ''Ct llllila )t'C°'1'ns t s Cell as were found to (°+

exist in b1°1 1 i)i llldli u 1n r rview he reinI' ra'e-con-

tlat t lie rei'illi s i'f 11a1s t {1'riinllfiOnl (o not ('Oti1i"11

lo halniliti ie1 w1ork folre-. Dr a10111(ll essential tool illI ile Na-

I ions strlle2t to eradlIeat'' tnliloient (lisIrimint oll.

1n. (SHth Cir. 19S1 ) (eni bane , eurt. denied, 454 [VS. 100(4

11), h lie (r°('t, anlot inIgS Iromn a 1977 St i enIll1lI t l the'

United States ( onnnssion e ( ivl JHihts, provided a

17. See hanguards, 733 F.2d1 at 484-485, and Lncal 638...
Loca! 28 77Y F.2dI at 11 86-1 188, for d iscusioYns of how the af-
fi rmative 2c1onl plans in qIuedian in each case comph vwith the

guidelnies s(etforth above.



muost (e Impellingi andl per1uas1\e juist ifientton fo)r atffirmHa

t ive nl(' n :0

'11l Sh1i't lilStOVV Ot 1llftillliltiVe aCtIn ])O-

,d 1PUs lui> s iOWH °1 sil(e t)'}lU1i11IS to I) J)T(Illsi-ll'r Ill

stl,1I '111 ill obt aiinig eq u<lity o)f opportinity. Many
tih)l1ll1l(JS of 1O)' 1 Jll \(' 1' ll eii Ptl(1((d O})})O tIiiti"K

1t) (leVolp th1I' talents f'uly---0})prtullit 0ie that

wollldl 1101 Ilh V I ) 'Vll l1ailll)I(' wit llo t a ti Iilllut li'' n
t1Ull. T i l Clll('1;;'Ill2' ef rl O1 ul)le Ill1In.C) ty 111(1 W.")ll-

('11 Ic111\ esl, duel Or. (I'Cle1ijll)t i WO eIPs., lll(l Oiii '

li1ili 20P VS iS 1 Q-t Iiil) f1 iV t flu act I ll WIllll C)J f i 1-

tun i0i's are proVided theV will he( 115(l to the f'ullest.

'While the effo it often 1)' lpow hard Choices, Scou011ts

and(1 )11)i Oagenc1i108 lve ShP n I 1N' ii >&lVcs to he enisi-
tive to the need to 11oel the legi i i lante iiteiest s and
expeCtations of wllite WOrhlis lld 1 uellts an1d t1e1

interests ut elllo~ers Hlld 12 V I illll>lis 111 )'eFVI ll

S/Ste Clllti INIc ed l i (} ll eiC1 . il9( l~l ] 1'C)) Il l i C Il e l t

I)420ll PVSJlVO, the lin'-H ie ait }1181(1 10 eviPal (l-

)0r1 111 ll (11C C'dile 11 l 1 Sys-:tC'ill: 11101 rll°( f'ull' iO 1 Ill

p)e(ple.

t Volll(l Ife it 1 i Uedv iI ills nlltiohl Vel)01ed

tle (ror that waS inde a een turyV a 'o. If we dlo niot
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CONCLUSION

Race-cos1'c ious affirmIative action plans desu~igm , d1 to

eliminated the vestiges of racial dliscriminIationi inL sul)oy-

mient are an effective and necessary means to achieve the

goal ot equfal empjloymenit opportufnty. Such plan s ar e

conlsistenlt with the remedial pulrp~ose of Titl Vil, an

pass scruitinyV under e'(pml prlotctionl guarantees, so long

as they are carefully deCsigned toJ remedQy pas dlisciina-l

tion. I or the foregoOin rea Qs ons, amici respectfuilly urge

this (Court to affirm 111e decisions below.
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