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Relevant Docket Entries in the United States District
Court for the Middle District of Alabama

11/16/2005 1 COMPLAINT against Boh Riley
(Filing fee $ 250.00 recei, . number
108453.), filed by William Clark,
Yvonne Kennedy, James Buskey.
(Three-Judge Court Requested)
(Preliminary Injunction Re-
quested) (Attachments: # 1 At-
tachment 1) (s, ) (Entered:
11/16/2005)

11/21/2005 ANSWER to Complaint by Bob
Riley.(Park, John) (Xntered:
11/21/2005)

11/21/2005 ORDER of Designation of Three-

Judge Court designating Judge
Stanley Marcus and Judge W.
Harold Albritton III to serve with
Judge Myron H. Thompson as
members of the Court to hear and
determine this action as further set
out in order. Signed by Judge J. L.
Edmonson on 11/21/05. (sl, ) (En-
tered: 11/22/2005)

01/13/2006 STIPULATION JOINT
STIPULATION OF FACT by
Yvonne Kennedy. (Attachments: #
1#2#3#A#5#6#TH#8#9
#10 # 11 # 12 # 138 # 14) (Gard-
ner, Jesse) (Entered: 01/13/2006)

01/20/2006 15 TRIAL BRIEF by William Clark,




02/03/2006

02/10/2006

03/29/2006

03/29/2006

16

17

18

2

Yvonne Kennedy, James Buskey.
(Still, Edward) (Entered:
01/20/2006)

TRIAL BRIEF by Bob Riley.
(Park, John) (Entered: 02/03/2006)

REPLY BRIEF re 16 Trial Brief
filed by William Clark, Yvonne
Kennedy, James Buskey. (Still,
Edward) (Entered: 02/10/2006)

Minute Entry for ORAL
ARGUMENT befere THREE-
JUDGE COURT--Circuit Judge
Stanley Marcus and District
Judges Myron Thompson and W.
Harold Albritton--held on

3/29/2006. (Court Reporter Mitchell
Reisner.) (snc) (Entered:
03/29/2006)

ORAL ORDER directing parties to
submit a stipulation with additional
factual data, as outlined by the
Court, within 10 (working) days,
and directing parties to file sup-
plemental briefs, maximum 15
pages, addressing the legal issues
outlined by the Court; plaintiffs’
brief is due 7 (working) days after
stipulation is filed and defendant’s
brief is due 7 (working) days after
plaintiffs’ brief. Entered by Circuit
Judge Stanley Marcus and Distriet
Judges Myron H. Thompson and




04/12/2006

04/14/2006

04/25/2006

08/18/2006

08/18/2006

19

20

21

22

3

W. Harold Albritton on 3/29/06.
(sne) (Entered: 03/30/2006)

STIPULATION re 14 Stipulation
supplemental by William Clark,
Bob Riley, Yvonne Kennedy, James
Buskey (pursuant to ORAL
ORDER entered on 3/29/06). (Still,
Edward) (Entered: 04/12/2006)

TRIAL BRIEF supplemenial by
William Clark, Yvonne Kennedy,
James Buskey. (Still, Edward) (En-
tered: 04/14/2006)

TRIAL BRIEF Supplemental by
Bob Riley. (Park, John) (Entered:
04/25/2006)

OPINION; An appropriate judg-
ment will be entered. Signed by
United States Circuit Judge
Stanley Marcus, United States Dis-
trict Judge Myron H. Thompson,
Senior United States District
Judge W. Harold Albritton on
8/18/06. (sl, ) (Entered: 08/18/2006)

JUDGMENT as follows: (1) Judg-
ment is entered in favor of plain-
tiffs Yvonne Kennedy, James
Buskey, and William Clark and
against defendant Bob Riley; (2)
the State of Alabama has 90 days
from the date of this order to ob-
tain preclearance in accordance
with Sec. 5 of the Voting Rights Act



11/09/2006

11/15/2006

11/16/2006

30

31

32
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of 1965, as amended, 42 U.S.C.
1973c; if the State fails to comply
with this requirement within the
time allowed, the court will revisit
the issue of remedy. Defendant Ri-
ley is to keep the court informed of
what action, if any, the State de-
cides to take and the result of that
action. It is further Ordered that
costs are taxed against defendant
Riley, for which execution may is-
sue. The clerk of court is directed
to enter this document on the civil
docket as a final judgment pursu-
ant to Rule 58 of the FRCP. Signed
by United States Circuit Judge
Stanley Marcus, United States Dis-
trict Judge Myron H. Thompson,
Senior United States District
Judge W. Harold Albritton on
8/18/06. (Attachments: # 1 Civil
Appeals Checklist)(sl, ) (Entered:
08/18/2006)

NOTICE by Bob Riley of Filing
Preclearance Submission (At-
tachments: # 1 Exhibit A) (Park,
John) (Entered: 11/09/2006)

MOTION for Extension of Time to
File Response/Reply by Bob Riley.
(Park, John) (Entered: 11/15/2006)

ORDER granting 31 Motion for
Extension of Tirie for compliance;
directing that the State of Alabama




12/01/2006

01/10/2007

01/10/2007

01/11/2007

36

37
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is allowed until 1/17/2007 to obtain
preclearance, as further set out in

order. Signed by Judge Myron H.

Thompson on 11/16/06. (wcl, ) (En-
tered: 11/16/2006)

STATUS REPORT by Bob Riley.
(Attachments: # 1 Exhibit A)
(Park, John) (Entered: 12/01/2006)

MOTION Special Election by Wil-
liam Clark, Yvonne Kennedy,
James Buskey. (Attachments: # 1
Exhibit Ex A -- DOJ letter) (Still,
Edward) (Entered: 01/10/2007)

RESPONSE in Opposition re 35
MOTION Special Election (Re-
sponse in Opposition to Plaintiffs’
Motion for Further Relief) filed by
Bob Riley. (Park, John) (Entered:
01/10/2007)

ORDERED as follows: (1) The
State of Alabama is allowed addi-
tional time to seek timely reconsid-
eration of the decision of the
United States Department of Jus-
tice, dated 1/8/07; (2) defendant is
to report on the status of the recon-
sideration request on the first busi-
ness day of each month, beginning
February 2007; (3) plaintiffs’ 35
MOTION for further relief is de-
nied without prejudice. Signed by
Judge Stanley Marcus, Judge
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Myron H. Thompson and Judge W.
Harold Albritton on 1/11/07. (sl, )
(Entered: 01/11/2007)

01/30/2007 STATUS REPORT by Bob Riley.
(Attachments: # 1 Exhibit A)
(Park, John) (Entered: 01/30/2007)

03/13/2007 Second MOTION New election by
William Clark, Yvonne Kennedy,
James Buskey. (Attachments: # 1
Exhibit A -- letter declining recon-
sideration) (Still, Edward) (En-
tered: 03/13/2007)

03/21/2007 RESPONSE to Motion re 44 Sec-
ond MOTION New election filed by
Bob Riley. (Park, John) (Entered:

03/21/2007)

03/23/2007 Response to Order re 46 Response
to Motion (opp to mot to recon-
sider) by William Clark, Yvonne
Kennedy, James Buskey. (Still,
Edward) (Entered: 03/23/2007)

05/01/2007 ORDER, JUDGMENT, and
DECREE of the court that the
plaintiffs’ 44 Renewed MOTION
for further relief is granted to the
extent that the appointment of
Juan Chastang to the Mobile
County Commission is vacated.
Signed by Circuit Judge Stanley
Marecus, District Judge Myron H.
Thompson, and District Judge W.
Harold Albritton on 5/1/07. (s, )
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(Entered: 05/01/2007)

05/02/2007 49 Emergency MOTION to Stay re 48
Order, Terminate Motions, by Bob
Riley. (Park, John) (Entered:
05/02/2007)

05/03/2007 RESPONSE to Motion re 49
Emergency MOTION to Stay re 48
Order, Terminate Motions,
PLAINTIFFS’ RESPONSE TO
EMERGENCY MOTION TO
STAY filed by Yvonne Kennedy.
(Attachments: # 1 Exhibit) (Gard-
ner, Jesse) (Entered: 05/03/2007)

05/17/2007 OPINION AND ORDER that de-
fendant Bob Riley’s 49 MOTION

for a stay is DENIED. Signed by
Judge Stanley Marcus, Judge
Myron H. Thompson, and Judge W.
Harold Albritton on 5/17/07. (s, )
(Entered: 05/17/2007)

05/18/2007 NOTICE OF APPEAL as to 23
Judgment, 48 Order, Terminate
Motions, 22 Memorandum Opinion
and Order by Bob Riley (Park,
John) (Entered: 05/18/2007)

07/26/2007 Appeal Remark: Letter received
from Supreme Court of the United
States re 07-77, 54 Notice of Appeal
with following notation: an appe. !
in the above-entitled case was filed
in this Court July 17, 2007 and
placed on the docket July 23, 2007,
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as No. 07-77. (ydw, ) (Entered:
08/01/2007)




Case 2:05-cv-01100-MHT-DRB  Document 1-1
Filed 11/16/2005  Pagelof5

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION
YVONNE KENNEDY, )
JAMES BUSKEY & )
WILLIAM CLARK, )
)
Plaintiffs, )
) CIVIL ACTION
V. ) NUMBER:
) 2:05¢v1100-T
HONORABLE BOB )
RILEY, as Governor of )
the State of Alabama, )
)
Defendant. )
COMPLAINT

THREE- E COURT REQUESTED
PRELIMINARY INJUNCTION REQUESTED

1. This is an action to enjoin violation: of Section 5
of the Voting Rights Act of 1965, as amende.., 42 U.S.C.
§ 1973c.

PARTIE

2. Yvonne Kennedy, James Buskey & William
Clark are each registered voters in Mobile County, Ala-
bama, and residents of County Commission District 1.
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3. Honorable Bob Riley is the Governor of the
State of Alabama and is the official charged with the re-
sponsibility of making appointments to fill vacancies on
county commissions in Alabama in some circumstances
according to Code of Alabama, § 11-3-6.

FACTS

4. On October 3, 2005, Honorable Sam Jones, the
individual formerly holding the office of County Com-
missioner of District 1 of the Mobile County Commis-
sion, vacated that office and assumed the office of Mayor
of the City of Mobile.

5. Defendant Riley, after the decision of the Su-
preme Court of Alabama in Riley v. Kennedy, decided
November 9, 2005 (copy attached), has the authority to
make an appointment to fill the vacancy above men-
tioned. The plaintiffs are informed and believe that Gov-
ernor Riley has appointed Juan Chastang to the position
of Mobile County Commissioner.

6. On information and belief, the plaintiffs aver
that no official of Mobile County or of the State of Ala-
bama has submitted the change effected by the decision
in Riley v. Kennedy to either the Attorney General of the
United States or the U.S. District Court for the District
of Columbia for preclearance under the Section 5 of the
Voting Rights Act.

CLAIM ONE

7. The defendant has violated the Voting Rights
Act by administering a practice which is different from
that in effect on 8 November 2005 without preclearance.




11

8. The plaintiffs are without an adequate remedy
at law and will suffer irreparable damage unless the ac-
tions of the defendar:i in violation of the Voting Rights
Act are enjoined.

PRAYER FOR RELIEF

9. The Plaintiffs pray that the Court will enter a
declaratory judgment that the defendant lacks the power
to appoint a person to fill a vacancy on the Mobile
County Commission unless and until the defendant ob-
tains preclearance, as required by Section 5 of the Vot-
ing Rights Act.

10. The plaintiffs pray that the Court wiil grant a
preliminary and permanent injunction to enjoin the de-
fendant to not deliver the commission or other appoint-
ment papers to any person for the Mobile County Com-
mission Distriet 1 vacancy unless and until the defendant
obtains preclearance, as required by Section 5 of the
Voting Rights Act.

11. The plaintiffs pray that the Court will grant a
preliminary and permanent injunction to enjoin the de-
fendant and all persons acting in concert with him to re-
frain from any acts to appoint or swear in any person as
a Mobile County Commissioner or for any person acting
in concert with the defendant to accept or serve as an
appointed Mobile County Commissioner unless and until
the defendant obtains preclearance, as required by Sec-
tion 5 of the Voting Rights Act.

12. The plaintiffs pray that the Court will convene a
special district court ~f three judges to hear this matter.
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13. The plaintiffs pray that the Court will enter
such other relief as the premises may require.

14. The plaintiffs pray that the court will order the
defendant to pay the plaintiffs’ costs and reasonable at-
torneys’ fees.

Signed on this 16% day of November, 2005.

/8/ J. Cecil Gardner

/s/ Edward Still by JCG

J. Cecil Gardner

M. Vance McCrary

GARDNER,
MIDDLEBROOKS,
GIBBONS, KITTRELL,
OLSEN, WALKER &
HiLL, P.C.

P.O.LCox 3103

Mobile, Alabama 36652

Phone: 251-433-8100

Fax: 251-433-8181

E-mail:

cgardner@gmlegal.com

ymecera egal.com

Edward Still

Suite 201

2112 11* Avenue South
Birmingham, AL 35205
Phone: 205-320-2882
Fax: 877-264-5513
E-mail:
Still@votelaw.com
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CERTIFICATE OF NOTICE

I certify that I notified each of the following of the
time and place we intended to file this complaint, pro-
vided him with a copy of the complaint by fax or email,
and informed him that we would request a preliminary
injunction as quickly thereafter as possible:

Hon. Bob Riley

Governor, State of Alabama
State Capitol

600 Dexter Avenue
Montgomery, AL 36130
334-242-7100

Fax: 334-353-0004

Hon. Bob Riley

Governor, State of Alabama

¢/o Hon. Troy King

Office of the Attorney General
Alabama State House

11 South Union Street, Third Floor
Montgomery, AL 36130
334-242-7300

Fax 334-353-8440

John J. Park, Jr.

Charles Campbell, Esq.
Assistant Attorney General
Office of the Attorney General
11 S. Union Street
Montgomery, AL 36130-0152
334-242-7300

Fax 334-353-8440

Jpark@ago.state.al.us




Ccampbell@ago.state.al.us

/s/ J. Cecil Gardner
J. CECIL GARDNER
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Case 2:05-cv-01100-MHT-DRB  Document 3
Filed 11/21/2005  Page 1 of 4

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

YVONNE KENNEDY,
JAMES BUSKEY &
WILLIAM CLARK,

Plaintiffs,
CIVIL ACTION
NUMBER:
2:05¢v1100-T

v.

HONORABLE BOB
RILEY, as Governor of
the State of Alabama,

e N’ N N N New N N N N Nt Newd New”’

Defendant.

ANSWER

The Honorable Bob Riley, in his official capacity as
Governor of Alabama, defendant in this action, answers
the Complaint as follows:

SPECIFIC RESPONSES

1.  Paragraph 1 is a summary of this action as to
which no response is required. To the extent a response
is required, Governor Riley denies that the Kennedy
Plaintiffs are entitled to the relief requested.
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2.  Governor Riley admits the allegations of
paragraph 2.

3.  With respect to the allegations of paragraph
3, Governor Riley admits that he is Governor of Ala-
bama and that, pursuant to Code of Alabama § 11-3-6
(Supp. 2004), he is empowered to fill vacancies on
county commissions in Alabama “[u]nless a local law au-
thorizes a special election . ...” Governor Riley denies
the remaining allegations of paragraph 3. Governor Ri-
ley states further that the governor’s power to fill va-
cancies on county commissions was in effect before No-
vember 1, 1964.

4.  Governor Riley admits the allegations of
paragraph 4.

5.  With respect to the allegations of paragraph
5, Governor Riley admits that, in Riley v. Kennedy,
No. 1050087, __ So. 2d __ (Ala. Nov. 9, 2005), the Su-
preme Court of Alabama held that, as a m:aiiov of state
law statutory interpretation, the vacar.:v on {he Mobile
County Commission was to be filled t:» {:ovin0r’s ap-
pointment and that he has appointed Ju:n Cuastang to
fill the vacancy. Governor Riley denies the remaining
allegations of paragraph 5.

6. For his response to paragraph 6, Governor
Riley denies that there has been a change within the
meaning of the Voting Rights Act and denies the allega-
tions of paragraph 6 on that basis.

7.  Governor Riley denies the allegations of
paragraph 7.
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8.  Governor Riley denies that the Kennedy
Plaintiffs are entitled to relief.

9-14. Governor Riley denies that the Kennedy
Plaintiffs are entitled to the relief requested in para-
graphs 9 through 14.

GENERAL DEFENSES
FIRST DEFENSE

Governor Riley’s appointment of Juan Chastang to
fill a vacancy on the Mobile County Commission is not a
change affecting voting that requires preclearance.

SECOND DEFENSE

Governor Riley’s power of appointment stems from
a state law that was in effect before November 1, 1964,
and that, as subsequently modified and precleared, pre-
serves that power “[u]nless a local law authorizes a spe-

cial election . ...” No valid state law authorizes a spe-
cial election to fill a vacancy on the Mobile County
Commission.

THIRD DEFENSE

The United States cannot tell a State what state law
is without running afoul of the Tenth Amendment to the
United States Constitution.

FOURTH DEFENSE

The Alabama Supreme Court’s decision in Riley v.
Kennedy does not effect a change in a standard, prac-
tice, or procedure with respect to voting.
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FIFTH DEFENSE

The Kennedy Plaintiffs had a full and fair opportu-
nity to litigate their claims in state court and are bound
by the Alabama Supreme Court’s interpretation of state
law in Riley v. Kennedy.

SIXTH DEFENSE

Governor Riley contests the Plaintiffs’ entitlement
to attorneys’ fees and the amount thereof.

Respectfully submitted,

TROY KING (KIN047)
ATTORNEY GENERAL
BY:

s/ John J. Park, Jr.

John J. Park, Jr. Bar Number:
(PARO041)

Assistant Attorney General

Office of the Attorney General

11 S. Union Street

Montgomery, AL 36130-0152

Telephone: (334) 242-7300

Fax: (334) 353-8440

E-mail: jpark@ago.state.al.us
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the 21* day of No-
vember, 2005, I electronically filed the foregoing with the
Clerk of the Court using the CM/ECF system which will
send notification of such filing to the following (or by
U.S. Mail to the non CM/ECF participants):

J. Cecil Gardner Edward Still
M. Vance McCrary 2112 11* Avenue South,
Gardner, Middlebrooks, Suite 201
Gibbons, Kittrell, Birmingham, AL 35205
Olsen, Walker & Hill
Post Office Box 3103
Mobile, Alabama 36652

s/ John J. Park, Jr.

John J. Park, Jr. Bar Number:
(PAR041)

Assistant Attorney General

Office of the Attorney General

11 S. Union Street

Montgomery, AL 36130-0152

Telephone: (334) 242-7300

Fax: (334) 3563-8440

E-mail: jpark@ago.state.al.us




Case 2:05-cv-01100-MHT-DRB  Document 14
Filed 01/13/2006  Page 1 of 5

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
YVONNE KENNEDY,
JAMES BUSKEY &
WILLIAM CLARK,
Plaintiffs,
Vs. CIVIL ACTION
HONORABLE BOB NO. 2:05 CV 1100-T
RILEY, As Governor of
the State of Alabama,

Defendant.

JOINT STIPULATION OF FACT

1. Act 85-237 was a local act providing for the elec-
tion of ccunty commissioners to fill vacancies on the Mo-
bile County Commission. Exhibit A.

2. The Alabama Attorney General submitted Act
85-237 for preclearance on April 15, 1985. Exhibit B.

3. The Attorney General of the U.S. issued a “no
objection” letter regarding Act 85-237 on June 17, 1985.
Exhibit C.
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4. The Alabama Supreme Court decided Stokes v.
Noonan, 534 S0.2d 237, on September 30, 1988, and held
that the subject of Act 85-237 was subsumed by general
law (Ala. Code § 11-3-6) and therefore invalid under Ala.
Const. Art. IV § 105. Exhibit D.

5. Act 2004-455 amended Ala. Code § 11-3-6 to al-
low local laws to provide an exception to the general rule

of appointments by the Governor to file vacancies. Ex-
hibit E.

6. The Alabama Attorney General submitted Act
2004-455 for preclearance on August 9, 2004. Exhibit F.

7. The Attorney General of the U.S. issued a “no
objection” letter regarding Act 2004-455 on September
28, 2004. Fixhibit G.

8. In September 2005, the Honorable Sam Jones,
then the County Commissioner of District 1 of Mobile
County, was elected Mayor of Mobile. Because Jones
would have to resign from his position as County Com-
missioner to become Mayor, a vacancy on the county
commission would be created.

9. In anticipation of that vacancy, on September
19, 2005, Yvonne Kennedy, James Buskey, and William
Clark, the plaintiffs in this action, filed suit in the Circuit
Court of Montgomery County, Alabama, seeking, among
other things, a declaration that the vacancy was to be
filled by special election.

10. On September 29, 2005, the Circuit Court of
Montgomery County (Reese, J.) issued an Order declar-

ing that the vacancy was to be filled by special election.
Exhibit H.
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11. On October 3, 2005, Honorable Sam Jones, the
individual formerly holding the office of County Com-
missioner of District 1 of the Mobile County Commis-
sion, v~cated that office and assumed the office of Mayor

of the City of Mobile.

12. Governor Riley filed a timely notice of appeal
from the Circuit Court of Montgomery County to the
Supreme Court of Alabama.

13. By letter daied October 13, 2005, Probate Judge
Don Davis submitted a special electior vrocedure (to wit,
the calling of the special election for the District 1 Com-
missioner) for preclearance. Exhibit I.

14. By letter dated October 25, 2005, the Office of
the Attorney General of Alabama recommended that the
Attorney General of the United States withhold action on
the submission pending the outcome of the anpeal in
Kennedy v. Davis, Case No. CV-2005-2432, in the Circuit
Court of Montgomery County. Exhibit J.

1 15. By letter dated October 26, 2005, the Attorney

: General of the United States interposed no objection to
the proposed procedures for conducting the elections
needed to fill the vacancy on the Mobile County Com-
mission.

16. Pursuant to an expedited schedule Governor Ri-
ley and the Kennedy Appellees filed their Briefs in the
Supreme Court of Alabama contemporaneously cn No-
vember 3, 2006, Exhibits K and L.

17. On November 9, 2005, the Alabama Supreme

Court decided Riley, et al. v. Kennedy, et al. Case Num-
ber 1050087 and held that Act 2(004-455, the amendment




23

to Ala. Code § 11-3-6 to provide for special elections
where provided for by local law, did not revive Ac. 85-
237 to allow a special election to fill the vacancy created
when Honorable Sam Jones assumed the office of Mayor
of the City of Mobile. Exhibit M.

18. By letter dated November 10, 2005, the Office of
the Attorney General of Alabama advised the Chief, Vot-
ing Section, Civil Rights Division, United States De-
partment of Justice, of the Alabama Supreme court’s rul-
ing in Kennedy v. Riley. Exhibit N.

19. Between April 15, 1985 and today, except as
noted above, neither the Alabama Attorney General nor
any representative of Mobile County or its officials has
submitted for preclearance any substantive change re-
garding the appointment or election of Mobile County
commissioners to fill vacancies.

20. The parties disagree whether there has been a
“change” within the meaning of the Voting Rights Act.

21. Governor Riley appointed Juan Chastang to the
position of Mobile County Commissioner, District 1, on
November 15, 2005.

22. According to the 2000 Census, the total popula-
tion of Alabama was 4,447,100, of whom 26.3% were
black.

23. The total registered voters (according to Janu-
ary 3, 2006 report of the Mobile County Board of Regis-
trars of Commission District 1, Mobile County, was
75,087 of whom 62% were black.
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24. The total registered voters (according to the
January 3, 2006 report of the Mobile County Board of
Registrars) of Commission District 2, Mobile County was
78,857 of whom 187% w=re black.

25. The total registered voters (according to the
January 3, 2006 report of the Mobile County Board of
Rregistrars) of Commission District 3, Mobile County was
79,922 of whom 15% were black.

26. There are approximately three hundred fifty
two (352) county commissioners in the 67 county com-
missions of Alabama.

27. Of the approximately three hundred fifty two
(352) county commissioners of Alabama, approximately
seventy eight (78) are black.

28. The parties agree that each of the Exhibits at-
tached to these Stipulations are true and correct copies
of the original documents.

Submitted, by,

/s/ M. Vance McCrary /s/ John J. Park, Jr.

Cecil Gardner John J. Park, Jr. Esq.
Vance McCrary Assistant Attorney
Gardner, Middlebrooks, General

Gibbons & Kittrell, Office of the Attorney
Post Office Box 3103 General of Alabama
Mobile, Alabama 36652 11 South Union Street
phone 251.433.8100 Montgomery, AL
fax 251.433.8181 36130-0152
email phone: 334-242-7401

cgardner@gmlegal.com fax: 334-242-4891




25

email email:
vmeerary@gmlegal.com jpark@ago.state.al.us

Edward Still

2112 11* Avenue South

Suite 201

Birmingham, AL

35205-2844

phone: 205-320-2844

fax: 877-264-5513

email:
Still@votelaw.com

CERTIFICATE OF SERVICE

I certify that on January 13, 2006, I electronically
filed the foregoing with the Clerk of the Court using the

CM/ECF system which will send notification of such fil-
ing to the attorneys listed above.

/s/ Vance McCrary
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Case 2:05-cv-01100-MHT-DRB  Document 19
Filed 04/12/2006  Page 1 of 3

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE MIDDLE DISTRICT OF
ALABAMA NORTHERN DIVISION

YVONNE KENNEDY, JAMES
BUSKEY, AND WILLIAM
CLARK,

Plaintiffs,

CIVIL ACTION NO.

v 2:05cv01100-MHT-DRB

HONORABLE BOB RILEY, as
Governor of the State of
Alabama,

Defendant.

SUPPLEMENTAL STIPULATION

Pursuant to directives of the court, the parties stipu-
late as follows:

1. Prior to June 16, 1987, a vacancy occurred in the
Office of Commissioner, District 1, Mobile County Com-
mission. The term of the office remaining was set to, and
did expire on January 15, 1989, more than one (1) year
from the date the vacancy occurred.

2. In April 1987, Willie H. Stokes filed suit in Mobile
County Circuit Court contesting the constitutionality of
Act No. 85-237 under which a special election to file a va-
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cancy on the Mobile County Commission would be con-
ducted.

3. On June 16, 1987, Mobile County conducted a
Democratic Primary Election which was won by Sam
Jones who defeated one (1) other candidate.

4. On June 30, 1987, Mobile County conducted a
special general election to fill the District 1 vacancy and

Sam Jones was successful over three (3) other candi-
dates.

5. On July 3, 1987, Mobile County Probate Judge, L.
W. Noonan, certified that Sam Jones was duly elected to
the office of County Commission, District 1. Jones as-
sumed the office at that time.

6. In the Stokes v. Noonan case, the Circuit Court
ruled that the Local Act was constitutional, but on Sep-
tember 30, 1988, the Supreme Court of Alabama re-
versed that decision in Stokes v. Noonan, 534 So.2d 237
(Ala 1988).

7. On October 11, 1988, Governor Guy Hunt ap-
pointed Sam Jones to the office of Commissioner, Dis-
trict 1, Mobile County Commission.

8. Sam Jones served continuously from July 3, 1987
through January 15, 1989 to complete the partial term.
He was elected in 1988, 1992, 1996, 2000, and 2004 to
successive terms and served until his resignation on Oc-
tober 3, 2005.

Submitted by,
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/s/ J. Cecil Gardner* /s/ Edward Still

Cecil Gardner Edward Still

Vance McCrary 2112 11th Avenue South

Gardner, Suite 201
Middlebrooks, Birmingham AL 35205-
Gibbons & Kittrell 2844

Post Office Drawer 3103 phone: 205-320-2882

Mobile AL 36652 fax: 877-264-5513

phone 251.433.8100 email:

fax 251.433.8181 Still@votelaw.com

email

cgardner@gmlegal.com
email

vmecray@gmlegal.com

/s/ John J. Park, Jr.*
John J. Park, Jr. Esq. *signed by Edward Still
Assistant Attorney with express consent
General
Office of the Attorne
General of Alabamu
11 South Unirn Street
Montgomery, AL
36130-0152
phone: 334-242-7401
fax: 334-242-4891
email:
jpark@ago.state.al.us
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CERTIFICATE OF SERVICE

I certify that on 12 April 2006 I electronically filed
the foregoing with the Clerk of the Court using the
CM/ECF system which will send notification of such fil-
ing to the attorneys listed above.

/s/ Edward Still
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Case 2:05-cv-01100-MHT-DRB  Document 30 Filed
11/09/2006  Page 2 of 21

STATE OF ALABAMA
OFFICE OF THE ATTORNEY GENERAL

TROY KING ALABAMA STATE HOUSE
ATTORNEY GENERAL 11 SOUTH UNION STREET
MONTGOMERY, AL 36130
(334) 242-7300
WWW.AGO.STATE.AL.US

November 9, 2606

Chief, Voting Section
Civil Rights Division
Room 7254 - NWB
Department of Justice
1800 G St., N.W.
Washington, DC 20006

RE: Submission under Section 5 of the Voting
Rights Act of 1965
Expedited Consideration Requested

Dear Sir:

In accordance with Section 5 of the Voting Rights
Act of 1965, 42 U.S.C. § 1973c, we make this submission
for preclearance by the Attorney General of the United
States. This submis~"on concerns two decisions of the
Supreme Court of Alabama that concern the method of
filling vacancies on the Mobile County Commission.
Those decisinns are Riley v. Kennedy, 928 So. 2d 1013




(Ala. 2005), and Stokes v. Noonan, 534 So. 2d 237 (Ala
1988).

We request expedited consideration of this submis-
sion, which is made pursuant to the order of a three
judge federal district court. See Kennedy v. Riley, 445
F. Supp. 2d 1333 (M.D.Ala. 2006) (three-judge court). In
its judgment, the court allowed the State 90 days to ob-
tain preclearance. That 90-day period expires on or
about November 16, 2006, and the State contemplates
asking the court for an extension if no action has been
taken by that date. In the time between the entry of the
judgment and this submission, the State considered
whether to appeal from the judgment and responded to
the Kennedy plaintiffs’ request for attorneys’ fees. In
addition, the undersigned, who had handled this case in
both state and federal court, moved to Northern Vir-
ginia, wrote two appellees’ briefs, an appellant’s initial
brief and reply brief, and consulted with the office in
Montgomery on other issues.

As noted above, this submission relates to the
method of filling vacancies on the Mobile County Com-
mission. Before the effective date of the Voting Rights
Act in Alabama, November 1, 1964, general law provided
that vacancies on county commissions, including the Mo-
bile County Commission, would be filled through guber-
natorial appointment. That general law was codified at §
11-3-6, Code of Alabama (1989). In 1985, the Legislature
passed a local law, Act No. 85-237, which provided that
vacancies on the Mobile County Commission would be
filled by a special election. By letter dated June 17, 1985,
the State was advised that the Attorney General of the
United States had no objection to the proposed change.
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In 1987, a vacancy in one of the seats on the Mobile
County Commission occurred. In April of that year, Wil-
lie Stokes filed suit in the Circuit Court of Mobile County
attacking the constitutionality of Act No. 85-237. The
Circuit Court denied relief, and the vacancy was filled by
special election. Stokes appealed, though, and, in a deci-
sion issued on September 30, 1988, the Supreme Court of
Alabama reversed the judgment of the Circuit Court. In
Stokes v. Noonan, the court declared Act No. 85-237 un-
constitutional because it violated § 105 of the Constitu-
tion of Alabama (1901). Section 105 prohibits the enact-
ment of a local law “in any case which is provided by a
general law.”

The Alabama Supreme Court’s ruling created a vex-
ing issue of state law. Without a valid election, the in-
cumbent had no right to hold the office and was vulner-

able to an action in quo warrante. Then-Governor Guy
Hunt solved the problem by exercising his power of ap-
pointment to appoint the person who had been elected.

In 2004, the Alabama Legislature amended the gen-
eral law, § 11-3-6, passing Act No. 2004-455. As
amended, the statute provided that vacancies on county
commissions would be filled by gubernatorial appoint-
ment “[ulnless a local law authorizes a special election.”
Ala. Code § 11-3-6 (Supp. 2004). By letter dated Sep-
tember 28, 2004, the State was advised that the Attorney
General had no objection to the proposed change.

No vacancy on the Mobile County Commission arose
until September 2005, when Sam Jones, an incumbent
commissioner, was elected Mayor of Mobile. With the
vacancy, the method of filling it became a bone of conten-
tion. Some contended that the vacancy was to be filled
through a special election, pointing to Act 85-237 and ar-
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guing that it had been revived by Act No. 2004-455. Oth-
ers contended that, with the declaration that Act No. 85-
237 was unconstitutional in Stokes v. Noonan, the va-
cancy was to be filled by gubernatorial appointment pur-
suant to the general law.

Three plaintiffs, Yvonne Kennedy, James Buskey,
and William Clark filed suit in the Circuit Court of
Montgomery County seeking declaratory and injunctive
relief. They sought a declaration that the vacancy was
due to be filled through a special election and an injunc-
tion directing the probate judge to conduct one. Gover-
nor Riley, who was named as a defendant, responded by
contending that, with the declaration that Act 85-237 was
unconstitutional in Stokes v. Noonan, he was empowered
to fill the vacancy by appointment. The Circuit Court
ruled in favor of the plaintiffs, and Governor Riley ap-
pealed.

Even though the appeal was expedited, the local
election officials had to move quickly and asked the At-
torney General of the United States to preclear a special
election calendar that included a primary election on No-
vember 22, 2005, a run-off election on December 13,
2005, and a general election on January 3, 2006. The lo-
cal election officials needed the approval of the Attorney
General of the United States in order to start the elec-
tion machinery. By letter dated October 25, 2005, the
Attorney General of Alabama suggested that the Attor-
ney General of the United States withhold action on the
submittal pending the outcome of the litigation in state
court. The Attorney General of Alsbama pointed out
that the proceedings in the Supreme Court of Alabama
had been expedited and that withholding action was con-
sistent with 48 [sic] C.F.R. § 51.22 (2004). The Attorney
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General of the United States declined to withhold action
and interposed no objection to the proposed special elec-
tion.

As the Attorney General of Alabama suggerted
might happen, the Supreme Court of Alabama reversed
the judgment of the Circuit Court. Riley v. Kennedy,
928 So0.2d 1013 (Ala. 2005). The court held that Act No.
2004-455 did not operate retroactively & as to revive Act
No. 85-237. With that ruling, there was no state law ba-
sis for the proposed special election. Governor Riley pro-
ceeded to appoint Juan Chastang, an African-American,
to fill the vacancy. The Attorney General of Alabama
advised the Attorney General of the United States of the
ruling in Riley v. Kennedy and stated that the vacancy
would be filled by gubernatorial appointment.

The plaintiffs then filed suit in federal district court
asserting that Stokes v Noonan and Riley v. Kennedy
were changes in voting law that had to be precleared to
be enforceable. Governor Riley contested the lawsuit. In
his briefing, Governor Riley noted that requiring pre-
clearance of decisions made in the course of the ordinary
appellate process that invalidated precleared changes
were not changes in voting. Rather, any state statute
must be valid as a matter of state law, not just pre-
cleareq, to be enforceable. Preclearance does not speak
to validity under state law. Moreover, preclearance can-
not speak to validity under state law without raising
grave constitutional questions. The three-judge court
agreed with the plaintiffs and directed the State to seek
preclearance of these decisions.

Without waiving its objections, the State requests
that the Attorney General preclear the decisions of the
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Supreme Court of Alabama in Stok~s v. Noonan and Ri-
ley v. Kennedy.

In compliance with 28 C.F.R. § 51.27, we submit the
following information to the Attorney General:

“(a) A copy of any ordinance, enactment, order, or regu-
lation embodying a change affecting voting.”

Without conceding that either decision represents a
change that must be precleared, a copy of the Alabama
Supreme Court’s decision in Riley v. Kennedy is included
as Exhibit A-1. A copy of the Alabama Supreme Court’s
decision in Stokes v. Noonan is included as Exhibit A-2.

“(b) A copy of any ordinance, enactment, order, or regu-
lation embodying the voting practice that is proposed to
be repealed, amended, or otherwise changed.”

A copy of Act No. 85-237, which was declared uncon-
stitutional in Stokes v. Noonan, is included as Exhibit B-
1. A copy of Act No. 2004-455, which was held not to be
retroactive in Riley v. Kennedy, is included as Exhibit B-
2. A copy of § 11-3-6 is included as Exhibit B-3.

“(c; If the change affecting voting either is not readily
apparent on the face of the documents provided under
paragraphs (a) and (b) of this section or is not embodied
in a document, a clear statement of the chn»ge explain-
ing the difference between the submitted change and the
prior law or practice, or explanatory materials adequate
to disclose to the Attorney General the difference be-
tween the prior and proposed situation with respect to
voting.”
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Without conceding that either decision represents a
change requiring preclearance, the decisions and the
context set forth above adequately identify the chain of
events.

“(d) The name, title, address, and telephone nunber of
the person making the submission.”

Troy King, Attorney General, John J. Park, Jr., Spe-
cial Assistant Attorney General, and Misty S. Fairbanks,
Assistant Attorney General, State of Alabama, Alabama
State House, 11 South Union Street, 3d Floor, Mont-
gomery, Alabama 36130-0152, Jack can be reached at
334-242-7997, and Misty at 334-353-8674; both share the
same facsimile, which is 334-353-8440; and e-mail
ipark@ago.state.al.us and mfairbanks@ago.state.al.us.

“(e) The name of the submitting authority and the name
of the jurisdiction responsible for the change, if difjer-
ent.”

The State of Alabama.

“0) If the submission is not from a State or county, the
name of the county and State in which the submitting
authority is located.”

Not applicable.

“(g) Identification of the person or body responsible for
making the change and the mode of decision (e.g., act of
State legislature, ordinance of city council, administra-
tive decision by registrar).”

The Supreme Court of Alabama.
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“(h) A statement identifyiig the statutory or other au-
thority under which the jurisdiction wundertakes the
change and a description of the procedures the jurisdic-
tion was required to follow in deciding to undertake the
change.”

The Supreme Court of Alabama has appellate juris-
diction over cases originating in the Circuit Courts of
Alabama. See § 12-2-7, Code of Alabama (2006). The
court had jurisdiction over the cases that resulted in the
decisions in Stokes v. Noonan and Riley v. Kennedy.

“(i) The date of adoption of the change affecting voting.”

Without conceding that either decision represents a
change, the Alabama Supreme Court issued its decision
in Riley v. Kennedy on November 9, 2005, and the deci-
sion in Stokes v. Noonan on September 30, 1988. The
decision in Riley v. Kennedy was given effect insofar as
the election that was to fill the vacancy in question,
which was scheduled, has not taken place, and Juan
Chastang was appointed to fill the vacancy. The decision
in Stokes v. Noonan may have been given effect. After
Act No. 85-237 was precleared, and before the Alabama
Supreme Court decided Stokes v. Noonan, there was a
vacancy on the Mobile County Commission that was
filled by special election. After the decision in Stokes v.
Noonan came down, there was no state-law basis for the
special election. Then-Governor Hunt resolved the vex-
ing state-law question by appointing the person who had
been elected in the special election and was serving to
the position. The issue was vexing because, after Stokes
v. Noonan, that commissioner had no state-law entitle-

ment to serve and would have been vulnerable to an ac-
tion in quo warranto.




38
“(j) The date on which the change is to take effect.”

The State incorporates the response in subpara-
graph (i) by reference.

“(k) A statement that the change has not yet been en-
forced or administered, or an explanation of why such a
statement cannot be made.”

The State incorporates the response in subpara-
graph (i) by reference.

“(1) Where the change will affect less than the entire ju-
risdiction, an explanation of the scope of the change.”

Without conceding that there has been a change, the
scope is limited to Mobile County. More particularly, the
change affects only the Mobile County Commission, not
any other elected body or office in Mobile County.

“(m) A statement of the reasons for the change.”

Without conceding that there has been a change, the
change results from iitigation in the state courts. Both
decisions involve the application of generally-applicable,
race-neutral principles of law.

In Stokes v. Noonan, the Supreme Court of Alabama
held that Act No. 85-237 was unconstitutional because it
violated § 105 of the Alabama Constitution in that it was
a local law enacted in a case “provided by general law.”
The decision in Stokes was an application of the court’s
holding in Peddycoart v. City of Birmingham, 354 So. 2d
808 (Ala. 1978). There, the court held that the presence
of a general law had primary effect such that “a local law
cannot be passed upon the subject.” 354 Sc. 2d at 813.
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In Riley v. Kennedy, the Supreme Court of Alabama
applied race-neutral generally applicable principles of
statutory construction relating to retroactivity of legisla-
tion. As the court noted, under Alabama law, “statutes
are to be prospective only, unless clearly indicated by the
legislature.” 928 So. 2d at 1016 (quoting Gotcher v.
Teague, 583 So. 2d 267, 268 (Ala. 1991)). It concluded
that the “plain language” of Act No. 2004-455 and the
Act’s preamble provide “for prospective application
only.” 928 So. 2d at 1017.

“(n) A statement of the anticipated effect of the change
on members of racial or language minority groups.”

Without conceding that there has been a change, the
immediate effect is to fill the vacancy on the Mobile
County Commission by gubernatorial appointment
rather than by special electivn. The vacancy 2t issue is
in a majority-black commission district, but the change
affects all of the seats on the Mobile County Commis-
sion. That body has three seats, two of which are in ma-
jority-white districts. Furthermore, Juan Chastang, the
person whom Governor Riley appointed to fill the va-
cancy, is an African-American. As a result, Governor Ri-
ley believes that politics, not race, is at issue in this sub-
mission; if he had appointed the “right” African-
American, there would be no complaint.

“(0) A statement identifying any past or pending litiga-
tion concerning the change or related voting practices.”

Plainly, this submission is the product of litigation.
A three-judge federal district court rejected the State’s
contention that there was no change and directed the
State to seek preclearance. Likewise, the decisions in
Stokes v. Noonan and Riley v. Kennedy, which are the
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subject of this submission, are the product of litigation.
Those decisions speak for themselves and, indeed, aie
the only word on the subject that is relevant.

“(p) A statement that the prior practice has been pre-
cleared (with the date) or is not subject to the preclear-
ance requirement and a statement that the procedure for
the adoption of the change has been precleared (with the
date) or is not subject to the preclearance requirement,

or an explanation of why such statements cannot be
made.”

In the judgment of the State of Alabama, these deci-
sions, which are based on generally-applicable, race-
neutral principles of law, are not subject to preclearance.
Befcre a state statute that affects voting can become ef-
fective, it must not only be precleared but must also be
valid as a matter of state law. Preclearance cannot make
a state law valid; it makes a valid state law enforceable.

The State of Alabama notes further that the three-
judge court’s order puts it in a difficult position. The
State agrees that, when statutes make changes that af-
feet voting, they must be precleared. Nothing, however,
immunizes those statutes from challenge under state
law, and the preclearance of a statute cannot pretermit
the State’s litigation process. This is particularly the
. case where race-neutral, generally applicable principles

of law are applied. If either the State or the Attorney
General of the United States act before litigation is filed
or before it is final, there is a risk that the same work
wili have to be done twice. The second review should not
proceed on the basis that any previous review, of some-
thing else in any event, was correct.
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Section 11-3-6, the general law, does not require
preclearance because it was enacted before November 1,
1964. Act No. 82-237 was precleared by letter dated June
17, 1985. Act No. 2004455 was precleared by letter
dated September 28, 2004.

“(9) For redisirictings and annexaiions: the items listed
under § 51.28 (a)(1) and (b)(1); for annexations only: the
items listed under § 51.28(c)(3).”

Not applicable.

“(r) Other information that the Attorney General deter-
mines 18 required for an evaluation of the purpose or
effect of the change. Such information may include
items listed in § 51.28 and 18 most likely to be needed
with respect to redistrictings, annexations, and other
complex changes. In the interest of time such informa-
tion should be furnished with the initial submission re-
lating to voting changes of this type. When such infor-
mation is required, but not provided, the Attorney Gen-
eral shall notify the submitting authority in the manner
provided in § 51.87.”

The Kennedy Plaintiffs are African-American mem-
bers of the Alabama House of Representatives. They can
be contacted at:

Yvonne Kennedy James E. Buskey
351 North Broad Street 2207 Barretts Lane
Mobile, AL 36603 Mobile, AL 36617
(251) 690-6418 (251) 457-7928 (h)
(251) 208-5480
(delegation)
William Clark

711 South Atmore




Avenue
Prichard, AL 36612
(251) 438-1533 (b)
(251) 208-5480

{delegation)

The Kennedy Plaintiffs were represented by Ed
Still, 2112 11* Avenue South, Suite 201, Birmingham, AL
35205, (205) 320-2882, and Cecil Gardner and Vance
McCrary of Gardner, Middlebrooks, Gibbons & Kittrell,
Post Office Drawer 3103, Mobile, AL 36652, (215) 433-
8100.

Juan Chastang, an African-American whom Gover-
nor Riley appointed, can be contacted at 1503 Chantague
Street, Mobile, AL 36603, 251-574-1000 (o). Mr. Chas-
tang’s profile can be accessed through the website for
the Mobile County Commission, www.mobilecounty.org.

For further information, please contact Jack Park or
Misty Fairbanks. Please direct all correspondence, in-
cluding the determination letter, to them.

Sincerely,

TROY KING
Attorney General
By:

/s/ Jack Park LG

John J. Park, Jr.

Assistant Attorney General
TK:JJP
Enclosures
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Case 2:05-cv-01100-MHT-DRB Document 33 Filed
12/01/2006 Page 2 of 14

Edward Still Law Firm LLC
Attorney & Mediator
(Admitted to practice law in Alabama and the District
of Columbia)
WE DARE DEFEND YOUR RIGHTS
Suite 201 phone: 205-320-2882
2112 11th Avenue South fax: 877-264-5513
Birmingham, AL (toll free)
35205-2844 email: still@votelaw.com
websites: www.edwardstill.com & www.votelaw.com

28 November 2006
via UPS Overnight

Chief, Voting Section
Civil Rights Division
Room 7254 - NWB
Department of Justice
1800 G St., N.W.
Washington, DC 20006

Re: Comment on Section 5 submission
No. 2006-6792
State of Alabama, Mobile County Commission,

procedures for filing vacancies

Dear Mr. Tanner:

The State of Alabama has requested preclearance of
two Alabama Supreme Court decisions, Stokes v.
Noonan and Kennedy v. Riley, each of which held that
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the Governor of Alabama had the authority to fill a va-
cancy on the Mobile County Commission, rather than
allowing the people to elect a commissioner in a special
election.

On behalf of my clients, Rep. James Buskey, Rep.
William Clark, and Rep. Yvonne Kennedy, I request that
you object to the State of Alabama’s implementation of
these two decisions. The change from local elections to
gubernatorial appointment will have a racially discrimi-
natory impact. Section 5(b) of the Voting Rights Act (as
recently amended) provides:

(b) Any ... standard, practice, or procedure with
respect to voting that ... will have the effect of
diminishing the ability of any citizens of the
United States on account of race or color ... to
elect their preferred candidates of choice denies
or abridges the right to vote within the meaning
of subsection (a) of this section.

Implementation of the change proposed by the State will
violate this provision of the Voting Rights Act for the fol-
lowing reasons:

¢ First, this change will deny the vot-
ers in Mobile County the ability to
elect a replacement member of the
Commission whenever there is a va-
cancy.

¢ Second, because the State is about
26% black but the three commission
districts in Mobile County are 62%,
18%, and 15% black, respectively,
the black voters in District 1 of Mo-
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bile County will have a significantly
lessened opportunity to elect a pre-
ferred candidate of their choice (as
opposed to a candidate chosen by
the Governor).

¢ Third, about 97% of the population
of Alabama lives outside of District
1 of Mobile County, so the transfer
of power of election from 75,000
voters to the Governor will have a
significant effect.

¢ Fourth, the voters of Mobile County
Commission District 1 have differ-
ent political preferences than Gov.
Riley. In the recent gubernatorial
election, the voters of District 1 cast
only 40% of the votes for Gov. Riley,
while the other two Districts voted
73% for Riley.!

¢ Fifth, the (overwhelmingly white)
voters of Etowah County’s District
6 were allowed to elect a replace-
ment commissioner, while the
(overwhelmingly black) voters of
Mobile County’s District 1 were not.

As the Alabama Attorney General mentioned in his
letter requesting preclearance, this matter has been the
subject of litigation. Reps. Kennedy, Buskey, and Clark

! See the attached table, “Gov vote by precinctl.xls,” based on a ta-
ble obtained from the Mobile County Probate Court. I have added
the information about the districts and sorted the table.
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sued in federal court to enjoin Gov. Riley’s enforcement
of the Alabama Supreme Court decision until it was pre-
cleared. The Court entercd judgment in the plaintiffs’
favor. In that suit, the parties stipulated to most of the
evidence. On the CD accompanying this letter, I have
placed the two stipulations, all of the exhibits attached to
the first stipulation, a chart showing the principal dates
and events relevant to the change (“Timeline Mobile
Co.pdf”), and a table showing the vote for governor in
each precinct (“Gov vote by precinet 1.x1s”).

Recap of the facts:

Since 1985, the state law applicable to filling vacan-
cies on the Mobile County Commission has swung be-
tween gubernatorial appointment and special election.

In 1985, the Alabama Legislature adopted Act 85-
237, a local act providing for the election of county com-
missioners whenever vacancies occurred on the Mobile
County Commission. See Exhibit A. The Alabama At-
torney General submitted Act 85-237 for preclearance on
15 April 1985. Exhibit B. The U.S. Attorney General
issued a “no objection” letter regarding Act 85-237 on 17
June 1985. Exhibit C. At this point, Alabama law au-
thorized a special election, and that was the only way to
fill a vacancy consistent with the Voting Rights Act.

In the Spring of 1987, a vacancy occurred in the Dis-
trict 1 Commissioner position on the Mobile County
Commission. Act 85-237 required a special election if
more than one year remained in the term. Since there
was more than one year remaining in the term, the elec-
tion officials of Mobile County called a special election.
Supplemental Stipulation at ¥ 1.
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Sam Jones and another candidate qualified for the
Democratic nomination, and Jones was nominated by the
Democratic Party in a special primary. Jones also won
the special general election over opposition. Supplemen-
tal Stipulation at 99 3-4.

Shortly after the vacancy occurred, a Mobile County
voter filed suit to have Act 85-237 declared unconstitu-
tional. The Circuit Court ruled in favor of the constitu-
tionality of the law. Supplemental Stipulation at 5. On
appeal to the Alabama Supreme Court, the Court held
that the subject matter of Act 85-237 was subsumed by
general law (Ala. Code § 11-3-6) and was therefore inva-
lid under Ala. Const. Art. IV § 105. Stokes v. Noonan,
534 So.2d 237 (Ala. 1988); Joint Stipulation Exhibit D.

Under Hathorn v. Lovorn; 457 U.S. 255 (1982), the
State of Alabama or Mobile County should have submit-
ted the Stokes v. Noonan decision for preclearance. Un-
til such preclearance was obtained, neither Mobile
County nor the State could legally enforce or administer
the change made by Stokes v. Noonan. The State has
stipulated that no such submission has occurred (prior to
this one). Joint Stipulation at 1 19.

Gov. Guy Hunt gave Sam Jones a commission of ap-
pointment after the Stokes decision. Supplemental
Stipulation at 7 7. Because the State never obtained pre-
clearance for the Stokes decision before Gov. Hunt ad-
ministered it by appointing Jones, Gov. Hunt’s action
was unnecessary and illegal because Jones's elected term
on the Mobhile County Commission had not been termi-
nated.

In 2004, the Legislature adopted Act 2004-455 which
amended Ala. Code § 11-3-6 to allow local laws providing
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methods other thai. gubernatorial appointment for filling
vacancies. Exhibit E. The Alabama Attorney General
submitted Act 2004-455 for preclearance on 9 August
2004. Exhibit F. The Attorney General of the U.S. is-
sued a “no objection” letter regarding Act 2004-455 on 28
September 2004. Exhibit G.

The submission of Act 2004-455 mentioned Stokes v.
Noonan, but did not state explicitly whether the new Act
would have any effect on the previously-precleared Act

85-237. Exhibit F.

When Mobile County Commissioner Sam Jones was
elected Mayor of the City of Mobile and made plans to
resign from his position on the Commission, Reps. Ken-
nedy, Buskey, and Clark filed suit in Montgomery
County Circuit Court for relief including a declaration

that the vacancy should be filled by special election. The
plaintiffs took the position that Act 2004-455 had revived
Act 85-237. Eventually, the Alabama Supreme Court
decided that Act 2004-455 had a prospective effect only;
that is, only local acts passed after the effective date of
Act 2004-455 could take advantage of the proviso enacted
by that Act. Riley v. Kennedy, Exhibit M.

The benchmark against which to judge the Riley v.
Kennedy decision is the situation “in force and effect”
immediately before it was decided. Adrams v. Johnson,
521 U.S. 74, 97 (1997); Section: 5 Guidelines, 28 C.F.R. §
51.54(b)(1). The benchmark situation was the special-
election requirement of Act 85-237 which had been pre-
cleared and administered in 1985-87 and reaffirmed by
Act 2004-455 (which in turn had been precleared in 2004
and administered in other counties in 2004).




In summary, each time the Legislature has acted to
provide for special elections to fill vacancies, the Ala-
bama Attorney General has submitted the act and ob-
tained preclearance. In contrast, the Alabama Attorney
General has now belatedly submitted the Alabama Su-
preme Court decisions for preclearance - only after be-
ing ordered to do so by the District Court.

Act 2004-455 has been enforced in other counties.

To see the nature of the “change” wrought by the
Riley v. Kennedy decision, you need look no further than
Houston and Etowah Counties. After the adoption and
preclearance of Act 2004-455, each County experienced a
vacancy on its county commission and held a special elec-
tion pursuant to a pre-2004 local act.

A special election was held in Houston County in ac-
cordance with Act 2004-455. The Attorney General of
Alabama wrote in an official opinion on 7 September
2004 to Rep. Steve Clouse, “Vacancies on the Houston
County Commission occurring after May 14, 2004 [the
date of adoption of Act 2004-455], should be filled by spe-
cial election as provided by local Act 86-174.” Ala. A.G.
Op. 2004-215, reproduced on pp. 32-35 of Exhibit L. The
special election date was submitted for preclearance (No.
2004-3698) on 23 August 2004.

A letter relating to the Etowah County election is
Exhibit L, page 28 n.2 (letter of Legislative Reference
Service). The Secretary of State’s website
http: .So0s.state.al.us/election/2005/schediled.cfm

(last visited 22 November 2006) lists the date of the elec-
tion as 26 April 2005. This demonstrates that Alabama
was enforcing Act 2004455 as if it applied to pre-2004
Acts. The Etowah County special election was in a ma-
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jority-white district, District 6. (I have not found a pre-
ciearance request for this special election on your web-
site.)

Precedent supports a denial of preclearance

In this case, the benchmark against which to judge
the Riley decision is the situation “in force and effect”
immediately before it was decided. Abrams v. Johnson,
521 U.S. 74, 97 (1997); Section 5 Guidelines, 28 C.F.R. §
51.54(b)(1). It does not matter if the Attorney General
was mistaken, or if the Houston or Etowah County offi-
cials were mistaken. Section 5 applies to changes in the
actual practices of the covered jurisdiction. The City of
Canton, Miss., “mistakenly” held an election using dis-
tricts in 1965 even though a general state law required
at-large elections. The Supreme Court held that Canton
had to preclear its use of at-large elections because it
was changing from the actual practice of using district
elections, Perkins v. Matthews, 301 F.Supp. 565, 566
(S.D. Miss. 1969), rev. 400 U.S. 379 (1971).

A similar situation was presented in Horry County
v. United States, 449 F.Supp. 990 (D.D.C. 1978), where
the Court held,

An alternate reason for subjecting the new
method of selecting the Horry County governing
body to Section 5 preclearance is that the
change involved reallocates governmental pow-
ers among elected - “icials voted upon by differ-
ent constituencies. Such changes necessarily af-
fect the voting rights of the citizens of Horry
County, and must be subjected to Section 5 re-
quirements.
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Horry County, 449 F.Supp. at 995 (emphasis added).
The Court in :Jardy v. Wallace, 603 F.Supp. 174, 178
(N.D. Ala. 1985), relied on Horry County and held that
Alabama had to submit for preclearance a law that had
transferred appointment of the Greene County Racing
Commission from the local legislative delegation to the
Governor. The Hardy Court noted that

that the transfer of appointment authority to the
governor, over 99.7% of whose constituents are
not inhabitants of Greene County, substantially
dilutes the power of the voters in Greene County
by effectively eliminating the power of such vot-
ers over the Commission.

Hardy, 603 F.Supp. at 179.

The Solicitor General informed the Supreme Court
of the following pre-1991 Section 5 objections to trans-
fers of authority:

(1) Mobile, Alabama, March 2, 1976, involving a
transfer of administrative duties from the entire
commission to individual commissioners; (2)
Charleston, South Carolina, June 14, 1977, in-
volving a transfer of taxing authority from the
legislative delegation to the county council; (3)
Edgefield County, South Carolina, February 8,
1979, involving a transfer of increased taxing
power to the county council; (4) Colleton County,
South Carolina, September 4, 1979, involving a
transfer of authority to tax for school purposes
from the legislative delegation to the county
council; (5) Brunswick and Blynn County, Geor-
gia, August 16, 1982, involving the abolition of
separate city and county commissions and the
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transfer of their powers to a consolidated com-
mission; (6) Hillsborough County, Florida, Au-
gust 29, 1984, involving a transfer of power over
municipalities from the legislative delegation to
the county commission (objection was with-
drawn because the county made clear that it did
not intend to effect such a transfer); (7) Way-
cross, Georgia, February 16, 1988, involving a
change in the duties of the mayor; and (8) San
Patricio, Texas, May 7, 1990, involving a transfer
of voter registration duties from the county
clerk to the county tax assessor.

Presley v. Etowah County, 502 U.S. 491, 513 n.3 (1992) |
(Stevens, J., dissenting), citing Brief for United States as
Amicus Curiae 16, n. 6.

I will be happy to talk with you further regarding
this matter. Please call or email me at your convenience.

Sincerely,

Edward Still

encl.

cc w/ encl:

Hon. James Buskey

Hon. William Clark

Cecil Gardner, Esq.

Sam Heldman, Esq.

Hon. Yvonne Kennedy

Vance McCrary, Esq.

John J. Park, Jr. Esq. (by email only)
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Preclearance Request No. 2006-6792 (Mobile Co., Ala.,
Commission vacancies)

May 14, 2004
\pr 8. 1985 Act 2004-455 enacted

Act 85-237 enacted

Aug 9. 2004
Jun 30, 1987 Ala AG submits Act 2004-455 for preclearance

Special election
held for Mobile Co.

Sep 7, 2004

o AG opinion 2004-215: Act 2004-455 revives prior
N MM mem it 85.937 Commission “gpecial election” law in Houston Co.
a ubmits 85-

for preclearance

Sep 28, 2004
DOJ preclears Act 2004-455

Jun 17, 1985
Apr 26, 2
%%Mw“um&mmwm Act Etowah Co. uses Act 2004-455 to hold
special election under pre-2004 local
Sep 30, 1988 act
Alabama Sup Ct de-

oV 3]
clares Act 85-237 pre- Ala Sup Ct holds Act 2004-455 to be
cluded by a general law

(Stokes v. Noonan) prospective only (Riley v. Kennedy)
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: Mobile County Probate Court
FOR GOVERNOR Mobile County Alabama
BOB WRITE Co

Vote |[RILEY{Vote [IN Vote {Comm.
Precinct Percent |(REP) |Percent Percent |District
*Summary 37%| 58,630 63% 307 0%
HOWARD
BLACKWELL LODGE 4% 1441 6% 0%
FIRST BAPTIST
CHURCH OF AXIS 2 3% 498] 63% 0%
MT VERNON CIVIC :
CENTER 61%| 213] 38% 0%
OLD BELSAW
SCHOOL/SHEPARD'S
LAKE 88% 29  12%
TURNERVILLE
COMMUNITY CTR 24%| 821 6%
CHUNCHULA
BAPTIST CHURCH B% 188 6%
KALI OKA CIVIC CLUB 8% 650 82%
BAYOU SARA BAPTIST
CHURCH 2% 81 2%
SARALAND CIVIC
CENTER 25% 5%
CHICKASAW
AUDITORIUM 31% 69%
BISHOP STATE COMM
COLLEGE 89% 11%
SPRINGHILL AVE
RECREATION CTR 50% 50%
ST JOAN OF ARC
CHURCH 58% 42%
MOBILE CIVIC
CENTER 3% 27%
ROCK OF FAITH
BAPTIST CHURCH 85% 15%
WHISTLER UNITED
METH. CH. 3% 21%
MT. CAVLARY
BAPTIST CHURCH 88% 12%
OLD BLOUNT HIGH
SCHOOL 81% 13%
MT SINAI
MISSIONARY BAPTIST - 84% 16%
EIGHT MILE SCHOOL 68% 32%




TRINITY LUTHERAN
CHURCH

PRICHARD CITY HALL

LEFLORE HIGH
SCHOOL

ARIEL W HOLLOWAY
SCHOOL

BOYS CLUB OF
MOBILE

ELIZABETH S
CHASTANG SCHOOL

CITRONELLE NATL
GUARD ARMORY

WHITLEY SCHOOL

PLATEAU
COMMUNITY CTR

ST FRANCIS XAVIER

MOBILE CITY
FEDERATION/WOMEN

MAE EANES SCHOOL

District 1

HAVENWOOD
BAPTIST CHURCH

AZALEA CITY CHOF
CHRIST

INDIAN SPRINGS
BAPTIST (ED BLDG)

LITTLE WELCOME
BAPTIST

MOFFETT ROAD
ASSEMBLY OF GOD

HILLSDALE
COMMUNITY CENTER

MOBILE MUSEUM OF
ART

ST JOHN UNITED
METHODIST

UNIVERSITY CHURCH
OF CHRIST

HILLCREST BAPTIST
CHURCH

OUR SAVIOR
CATHOLIC CHURCH

-{ST IGNATIUS CHURCH
(MARIAN CTR)




E.R.DICKSON
ELEMENTARY SCH

FIRST ASSEMBLY OF
GOD

COMMUNITY OF
CHRIST CHURCH

KATE SHEPARD
SCHOOL

FIRST INDEPE.VDENT
METH CHURCH

WESTLAWN
ELEMENTARY
SCHOOL

PLEASANT VALLEY
METHOQDIST

FELLOWSHIP
BAPTIST CHURCH

GEORGETOWN
BAPTIST CHURCH

FIRST BAPTIST
CH/WILMER

SEMMES COMMUNITY
CTR

TANNER WILLIAMS
HIST SOC BLDG

MOBILE CO LAW ENF
AGENCY

DCDGE SCHOOL

CRANFORD BURNS
SCHOOL

District 2

MARY ABBIE BERG SR
CENTER

MURPHY HIGH
SCHOOL LIBRARY

ELKS LODGE #108

PALMER PILLANS
MIDDLE SCHOOL

FRIENDSHIP BAPTIST
CHURCH

CREEKWOOD
CHURCH OF CHRIST

AUGUSTA EVANS
SCHOOL

JON ARCHER
AGRICULTURAL CTR




“TABBATEMPLE
SHRINE AUDITORIUM

WEST SIDE UNITED
METH

MORNINGSIDE
SCHOOL

TILLMAN'S CORNER
COMMUNITY CTR

HOLLINGERS ISLAND
SCHOOL

ST PHILLIP NERI
CHURCH

RIVERSIDE CHURCH
OF THE NAZARENE

ST ANDREWS
EPISCOPAL CHURCH

NAVCO BAPTIST
CHURCH

TRAVIS ROAD
BAPTIST CHURCH

FIRST BAPTIST
CHURCH OF
THEODORE

ST MICHAEL
CATHOLIC CHURCH

CHARLES HAYNES
LODGE NO. 627

IRVINGTON FIRST
BAPTIST

MEADOWLAKE
ELEMENTARY
SCHOOL

UNION BAPTIST
CHURCH

GRAND BAY MIDDLE
SCHOOL

ODD FELLOWS
LODGE

CODEN COMMUNITY
HOUSE

DAUPHIN ISL
CHAMBER OF COMM

District 3

_|RICKARBY PARK

Split 1&3

Absentee
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Case 2:05-cv-01100-MHT-DRB  Document 42 Filed
01/30/2007 Page 2 of 33

STATE OF ALABAMA
OFFICE OF THE ATTORNEY GENERAL

TROY KING ALABAMA STATE HOUSE
ATTORNEY GENERAL 11 SOUTH UNION STREET
MONTGOMERY, AL 36130

(334) 242-7300

WWW.AGO.STATE.AL.US

January 30, 2007

Honorable Alberto R. Gonzales
United States Attorney General
United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530

RE: Request for reconsideration pursuant to 28
C.F.R. § 5145

Dear General Gonzales:

By letter dated January 8, 2007, Assistant Attorney
General Wan J. Kim, exercising the authority delegated
to him, see 28 C.F.R. § 51.3, interposed an objection to
the State of Alabama’s enforcement of two decisions of
the Alabama Supreme Court, Stokes v. Noonan, 534 So.
2d 237 (Ala. 1988), and Riley v. Kennedy, 928 So. 2d 1013
(Ala. 2005). Pursuant to 28 C.F.R. § 51.45, I request re-
consideration of the objection.

As I will explain below, these two decisions by the
State’s highest court were based on generally-applicable,
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race-neutral principles. Those principles, which were
fairly and properly applied, happened to have been ap-
plied in the context of election issues, specifically hcw
vacancies on the Mobile County Commission will be
filled. By its objection letter, the United States Depart-
ment of Justice (USDOJ) has essentially declared that
Justice Department preclearance supplants the State’s
Constitution to the extent that, if a law is precleared and .
later found to be violative of the State Constitution, the
preclearance would prevail and leave in effect that oth-
erwise unconstitutional law. This objection, therefore, in
essence would override the decisions of the State’s high-
est court and order that Alabama revert to following a
law that was declared unconstitutional in Stokes v.
Noonan, that was found not to have been revived in Riley
v. Kennedy, and that has been very briefly enforced only
once. As the State has made clear in its submission let-
ter, denying preclearance is an affront to the State’s sov-
ereignty and federalism itself, and it invites chaos in
State governmental functioning. In contrast, granting
preclearance demonstrates respect for the State’s judici-
ary and for its Legislature. In other words, as I will
show, the State has provided the right way to solve the
problem, but USDOJ will not let it proceed.

In this letter, I will set forth the relevant facts nec-
essary for a proper understanding of the question pre-
sented to USDOJ. Then, I will explain why preclearance
can and should be granted.!

! Other interested parties submitted comments to USDOJ to con-
sider in deciding whether to preclear Riley v. Kennedy and Stokes v.
Noonan. Additionally USDQJ solicited input from certain individu-
als. The comments and input may have created confusion and
thereby contributed to a misunderstanding of the change submitted




BACKGROUND

The State’s submission relates to the method of fill-
ing vacancies on county commissions. The two decisions
submitted for preclearance, Riley v. Kennedy, 928 So. 2d
1013 (Ala. 2005), and Stokes v. Noonan, 534 So. 2d 237
(Ala. 1988), each specifically deal with the Mobile County
Commission, though these decisions of the Alabama Su-
preme Court, like all other decisions of that Court, are
applicable throughout the State. To understand the de-
cisions, however, we must necessarily focus, to some ex-
tent, on the Mobile County Commission.

Code of 1852 to Code of 1940 - General Law

As to “The Court of County Commissioners,” the
1852 Code of Alabama provided that “{iln case of a va-
cancy, it is to be filled by the court, and the person so
appointed holds office for the remainder of the term of
the commissioner in whose place he is appointed.” Code
1852, § 698. The law was the same when the Revised
Code of Alabama was published in 1867. See Code 1867,
§ 826.

By 1876, a change had occurred: the Governor
rather that the Court of County Commissioners would
make the appointment to fill any vacancy. Code 1876,
§ 740 (“In case of a vacancy, it is to be filled by the gov-
ernor, and the person so appointed holds office for the
remainder of the term of the commissioner in whose
place he is appointed.”). A notation in the 1876 Code

for preclearance and the relevant facts. In this letter, I will en-
deavor to clear up the confusion and to restate the scope of the
change in a way that will make it clear that the objection is due to be
withdrawn.
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suggests that the change dated back to November 25,
1868. The Codes of 1886, 1996, 1907, 1923 and 1940 each
continued to provide that “[i]n case of a vacancy, it is to
be filled by the governor, and the person so appointed
holds office for the remainder of the term of the commis-
sioner in whose place he is appointed.” Code 1886, § 820;
Code 1896, § 952; Code 1907, § 3307; Code 1923, § 6749;
Code 1940, T.12, § 6.

Act No. 181, 1957 Regular Session-Creation of Mobile
County Commission: Gubernatorial Appointment

In August 1957, Act No. 181 of the 1957 Regular
Session of the Alabama Legislature was enacted. Pursu-
ant to Act No. 181, the Mobile County Commission was
to come into existence in January 1961 to replace the
then-existing board of revenue and road commissioners.
Section 2 of Act No. 181 concerned how commissioners
were selected and how any vacancies were to be filled. It
provided that the commissioners were to be elected to
four-year terms and that “Vacancies on the commission
shall be filled by appointment by the Governor, but the
office of president of the commission shall be filled by the
members thereof. Any person appointed to fill a vacancy
shall serve the unexpired term, and until his successor is
elected and qualified.” Act No. 181 § 2(b), 1957 Regular
Session of the Alabama Legislature.

The Voting Rights Act of 1965

On August 6, 1965, the Voting Rights Act of 1965
was enacted. Pursuant to that Act, Alabama is a covered
jurisdiction for Section 5 purposes. By its terms, Section
5 prohibits certain States and localities, including Ala-
bama, from “enact[ing] or seek[ing] to administer any
voting qualification or prerequisite to voting, or stan-
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dard, practice or procedure with respect to voting differ-
ent from that in force or effect” on the “applicable date,”
unless the jurisdiction obtains preclearance. 42 US.C. §
1973c.

Alabama’s “applicable date” is November 1, 1964.
On that date, vacancies on county commissions, including
the Mobile County Commission, were filled by guberna-
torial appeintment.

Ala. Code § 11-3-6 — Alabama General Law: Guberna-
torial Appointment

Ten years passed and the Code of Alabama 1975 was
published. The general law concerning vacancies on
county commissions that was previously codified at Code
1940, T.12, § 6 was recodified as Ala. Code § 11-3-6. Over
the years, there apparently were minor changes in the
wording, as, in the 1989 Supplement, Ala. Code § 11-3-6
provided: “In case of a vacaney, it shall be filled by ap-
pointment by the governor, and the person so appointed
shall hold office for the remainder of the term of the
commissioner in whose place he is appointed.” Ala. Code
§ 11-3-6 (1989); cf. Code 1940, T.12, § 6 (“In case of a va-
cancy, it is to be filled by the governor, and the person so
appointed holds office for the remainder of the term of
the commissioner in whose place he is appointed.”).

Act No. 85-237-Local Law: Special Election

Another ten years passed, and the law continued to
be that vacancies on the Mobile County Commission
were to be filled by gubernatorial appointment. Against
this background, Act No. 85-237 was enacted on April 8,
1985. Act No. 85-237 was a local Act, in that it applied
only to Mobile County and not to the State as a whole.
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In pertinent part, Act No. 85-237 provided as fol-
lows:

Whenever a vacancy occurs in any seat on
the Mobile County Commission with twelve
months or more remaining on the term of the
vacant seat, the judge of probate shall immedi-
ately make provisiens for a special election to fill
such vacancy with such election to be held no
sooner than sixty days and no later than ninety
days after such seat has become vacant. Such
election shall be held in the manner prescribed
by law and the person elected to fill such va-
cancy shall serve the remainder of the unexpired
term.

Act No. 1985-237.

On April 15, 1985, one week after Act No. 85-237 was
enacted, the State of Alabama routinely submitted the
néew Act for review pursuant to Section 5 of the Voting
Rights Act of 1965, 42 U.S.C. § 1973c. The submission
was brief, and it apparently considered only Act No. 181
of the 1957 Alabama Legislature, which had created the
Mobile County Commission, and not the generally appli-
cable law then codified at Ala. Code § 11-3-6 or the Ala-
bama Supreme Court’s decision in Peddycoart v. City of
Birmingham, 354 So.2d 808 (Ala.1978).2 In paragraph (b),
the submission explained:

¢ This statement is intended as one of fact and not blame. Alabama
passes a great many general and local laws that fall within the scope
of Section 5 review. Over the years, the task of locating, under-
standing, explaining, and submitting the general laws, and some-
times the local laws, has fallen on lawyers within the Attorney Gen-
eral’s Office, who must complete theze tasks in addition to their
regular duties. Additionally, over the years, the standard for these
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By the Act under which the Mobile County
Commission was created, Act No. 181, 1957
Regular Session of the Alabama Legislature (a
copy of which is enclosed), a vacancy in the office
of County Commissioner was filled by appoint-
ment of the Governor. (See Section 2(b) of Act
NO. 188 [sic]). Under Act No. 85-237 such va-
cancies will be filled by calling a special election.

Submission letter, 1 (April 15, 1985). In paragraph (k),
the submission reiterated that the “[cJhange will affect
how a vacancy in the Office of County Commissioner of
Mobile County is filled.” Id. at 2. By letter dated June
17, 1985, the State was advised that the Attorney Gen-
eral had no objection.

kes v. Noonan

The first time that Act No. 1985-237 was ever to be
implemented, that is, the first time that a vacancy on the
Mobile County Commission was ever to be filled by a
special election, Act No. 1985-237 was challenged in
State court and found to be unconstitutional. See Stokes
v. Noonan, 534 So. 2d 237 (Ala. 1988).

submissions has risen, though never more so than with the federal
court’s decision in Kennedy v. Riley, 445 F.Supp.2d 1333 (M.D.Ala.
2006) (three judge court), discussed below. Prior to that decision,
the State had sought to describe the change wrought by the law, as
best as that could be ascertained at the time of the submission, and
that proved challenging enough as will be seen. The State generally
did not anticipate challenges to the changes under State law, unless
litigation was already pending or had been threatered. Now, under
Kennedy v. Riley, it might well be necessary to test the constitu-
tionality and general soundness of any change under State law be-
fore that change can be submitted for Section 5 review.
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In 1987, just two years after the enactment of Act
No. 1985-237, a vacancy occurred in one of the seats on
the Mobile County Commission. In April of that year,
Willie H. Stokes, a voter in Mobile County, filed suit
against Lionel W. “Red” Noonan, in his official capacity
as the Probate Judge for Mobile County. The lawsuit
was filed in the Circuit Court of Mobile County. The
Circuit Court denied relief, and the vacancy was filled by
special - election. Samuel L. Jones, who is African-
American, won the election, but the lawsuit was not over.

On appeal, in a decision dated September 30, 1988,
the Alabama Supreme Court agreed with Plaintiff
Stokes that Act No. 85-237 was unconstitutional. The
Court explained the constitutional arguments and its
holding as follows®:

Stokes contends that the subject of local Act
No. 85-237 is subsumed by a general law, § 11-3-
6, Code of 1975, and therefore, under Art. IV, §
105, Constitution 1901, and this Court’s decision

in Peddycoart v. City of Birmingham, 354 So.2d
808 (Ala.1978), is unconstitutional.

Section 105, in pertinent part, states: “No
special, private, or local law . . . shall be enacted
in any case which is provided by a general law.”
Section 11-3-6, Code of 1975, is contained in the
chapter pertaining to county commissions and
refers to vacancies:

3 While lengthy block quotes are generally disfavored, I think it
important not to simply assert that the Alabama Supreme Court
was relying on generally-applicable, race-neutral principles, but to
affirmatively demonstrate that fact by reproducing the Court’s rea-
soning.
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“In case of a vacancy, it shall be filled by ap-
pointment by the governor, and the person so
appointed shall hold office for the remainder of
the term of the commissioner in whose place he
is appointed.”

Stokes also contends that Act No. 85-237
violates Art. IV, 104(29), Constitution of 1901,
which states, in pertinent part:

“The legislature shall not pass a special, pri-
vate, or local law in any of the following cases:

[{4

“(29) Providing for the conduct of elections
or designating places of voting, or changing the
boundaries of wards, precincts, or districts, ex-
cept in the event of organization of new counties,
or the changing of the lines of old counties....”

We need not address the plaintiff’s attacks
under § 104(29) because we are convinced that
Act No. 85-237 clearly offends § 105 of the Con-
stitution of 1901.

In Peddycoart v. City of Birmingham, 354
So0.2d 808 (Ala.1978), this Court explained at

length the difference between a local law and a
general law, and, applying the literal language of
the Constitution of 1901, held that the presence
of a general law upon a given subject was pri-
mary, meaning “that a local law cannot be
passed upon that subject.” This Court added at
813:
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“By constitutional definition a general law is
one which applies to the whole state and to each
county in the state with the same force as
though it had been a valid local law from incep-
tion. Its passage is none the less based upon lo-
cal considerations simply because it has a state-
wide application, and already having that effect,
the constitutional framers have prohibited the
enactment of a local act when the subject is al-
ready subsumed by the general statute.”

Section 11-3-6 is a statewide statute govern-
ing the general subject of filling vacancies on
county commissions. Its language is substan-
tially the same as its complementary section that
appeared in Ala. Code 1940 as Title 12, § 6. See
also Ala. Code 1940, Title 12, § 6 (Recomp.1958).

Act No. 85-237 was approved April 8, 1985.
By its terms, it is made applicable only to Mobile
County. Hence, when it became law it applied to
a political subdivision of the state less than the
whole, and thus, it was a local law on the same
subject as the previously enacted general law, §
11-3-6; see Constitution of 1901, § 110; Peddy-
coart, 354 So.2d at 814; and, accordingly, it is
unconstitutional under § 105. We cannot, there-
fore, agree with the defendant that the Mobile
County Commission, because of statutory his-
tory, has always been, and therefore is still, gov-
erned by local law. To approve such a proposi-
tion here would run directly counter to the lan-
guage of our constitution. Surely, it cannot be
held that the legislature is proscribed from en-
acting general laws on subjects already covered




by local laws, even if by application such local
laws are repealed, when the intent of the legisla-
ture is clear-and it is in this case. See Buskey v.

Mobile County Board of Registrars, 501 So.2d
447 (Ala.1986).

Stokes v. Noonan, 534 So0.2d at 238-39 (all alterations in
original).

Thus, relying on generally-applicable, race-neutral
principles, the Alabama Supreme Court held that Act
No. 85-237 violated article IV, § 105 of the Alabama Con-
stitution. Given that holding, the Alabama Supreme
Court declined to reach Stokes’ argument that the Act
also violated Article IV, § 104(29).

Note too that, the Alabama Supreme Court ex-
pressly rejected the argument that Act No. 181, 1957
Regular Session of the Alabama Legislature - the local
law that created the Mobile County Commission - had
any impact on the resolution of this case. Stokes v.
Noonan, 534 So0.2d at 238 (“We cannot, therefore, agree
with the defendant that the Mobile County Commission,
because of statutory history, has always been, and there-
fore is still, governed by local 1aw.”). As explained above,
Act No. 181 is the only preexisting law that had been
considered in the submission of Act No. 85-237 for Sec-
tion 5 review. The submission had not considered Ala.
Code § 11-3-6, which is the generally applicable law call-
ing for gubernatorial appointments, or the Alabama Su-
preme Court’s decisions in Peddycoart v. City of Bir-

mingham, 354 So.2d 808 (Ala.1978) and Buskey v. Mobile
County Board of Registrars, 501 So.2d 447 (Ala.1986).
In short, the Alabama Supreme Court, upon thoughtful
consideration and aided by the briefs of the parties and
case law that post-dated the submission of Act No. 85-
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237 (namely, Buskey), viewed the question entirely dif-
ferently than the Attorney General had.

Appointing Samuel L. Jones

The Alabama Supreme Court’s ruling created a vex-
ing issue of State law. Without a valid election, the in-
cumbent, Samuel L. Jones, who is African-American, had
no right to hold the office and was vulnerable to a quo
warranto action. Then-Governor Guy Hunt solved the
problem by exercising his power of appointment, pursu-
ant to the general law then embodied in Ala. Code § 11-3-
6 (1989) (amended 2004), to appoint Mr. Jones to the po-
sition.

In other words, the only time that a special election
was eve. conducted to fill a vacancy on the Mobile
County Commission, it was conducted under the cloud of
litigation. When the litigation was finally resolved, the

¢ “Quo warranto” is ‘“{a} common-law writ used to inquire into the
authority by which a public office is held or a franchise is claimed.”
Black’s Law Dictionary 1264 (7 ed. 199 [sic]). Such an action is
authorized by statute in Alabama. See Ala. Code § 6-6-591. In per-
tinent part, Ala. Code § 6-6-591 provides as follows:

(a) An action may be commenced in the name of the
state against the party offending in the following cases:

(1) When any person usurps, intrudes into or unlaw-
fully holds or exercises any public office, civil or military,
any franchise, any profession requiring a license, certifi-
cate, or other legal authorization within this state or any
office in a corporation created by the authority of this
state;

Ala. Code § 6-6-591(a)(1) (emphasis added). The statute has not
been substantively altered since at least 1940.
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State’s highest court had held the law purporting to au-
thorize the election (Act No. 85-237) unconstitutional.
Stokes v. Noonan. Thereafter, reverting to the long-
standing general law of gubernatorial appointment, an
African-American individual, Mr. Jones, was appointed
to fill the vacancy.

Mr. Jones ran for election when his initial term ex-
pired and continued to serve on the Mobile County
Commission for approximately eighteen years, until
2005.

Scope of Stokes v. Noonan

Mobile County was not the only county with a local
law purporting to authorize a special election to fill a va-
cancy on a county commission at the time that Stokes v.
Noonan was decided.. The State is aware of similar local
acts in Jefferson County (Act No. 77-784), Randolph
County (Act No. 80-291), Houston County (Act No. 86-
174), Macon County (Act No. 87-527) and Etowah
County (Act No. 88-790). The Macon County law applied
only to the election of the Chairman of the County
Commission in 1987, so it should be regarded as sui
generis. While only the Mobile County local law, Act No.
85-237, was at issue in the decision of Stokes v. Noonan
the State believes that, when it was decided, Stokes v.
Noonan cast a pall over the other local laws, rendering
them vulnerable to the same kind of challenge. That is,
each local law was vulnerable to a challenge that it vio-
lated article IV, § 105 of the Alabama Constitution be-
cause it was a local law purporting to govern a subject
the filling of vacancies on county commissions-subsumed
by general law, Ala. Code § 11-3-6.

Act No. 2004-455: Authorizing Local Laws
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In 2004 the Alabama Legislature amended the gen-
eral law governing vacancies, Ala. Code § 11-3-6, set out
above, when it passed Act No. 2004-455. As amended,
the statute provides that vacancies on county commis-
sions are to be filled by gubernatorial appointment
“lulnless a local law authorizes a special election.” Ala.
Code § 11-3-6 (Supp. 2004).° Governor Riley signed the
law on May 14, 2004.

Thereafter, on August 9, 2004, the new Act was
submitted for Section 5 review. The submission ex-
plained that Act No. 2004-455 “mafde Ala. Code §11-3-6]
more gender-inclusive [and] provide[d] that gubernato-
rial appointment in case of vacancies in the office of
county commissioner applies only where local law does
not provide for a special election to fill a vacancy.” Sub-
mission letter, 1 (August 9, 2004). The submission stated
that “Act [No.] 2004-455 affects the entire State of Ala-
bama” and explained that the Act “was adopted to per-
mit local law to provide for special elections to fill vacan-
cies in the office of county commissioner.” Id. at 2. The
submission made no mention of whether Act No. 2004-
455 would apply prospectively or retroactively.

The submission did refer to the Stokes v. Noonan
decision. Specifically, the submission stated as follows:

In Stokes v. Noonan, 534 So. 2d 237, 239
(Ala. 1988), the Supreme Court held unconstitu-
tional a local law providing for a special election

5 1In its entirety, Ala. Code § 11-3-6 now provides: “Unless a local
law authorizes a special election, in the case of a vacancy, it shall be
filled by appointment by the Governor, and the person so appointed
shall hold office for the remainder of the term of the commissioner
in whose place he or she is appointed.” Ala. Code § 11-3-6 (2006
Supp.).
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to fill vacancies on the Mobile County Commis-
sion because the local law conflicted with the
general law in section 11-3-6. This amendment
will allow local law to provide for special elec-
tions to fill vacancies in the office of county
commissioner under the holding in Baldwin
County v. Jenkins, 494 So. 2d 584, 587 (Ala.
1986).

Submission letter, 2 (August 9, 2004). Still, this says
nothing about whether Act No. 2004-455 will validate
currently existing local laws, or whether it only author-
izes the enactment of new local laws.

By letter dated September 28, 2004, the State was
advised that the Attorney General had no objection to
the proposed change. See DOJ File No. 2004-3515.

Samuel L. Jones Vacates His Seat

A vacancy arose on the Mobile County Commission
in September 2005, when Samuel L. Jones, an incumbent
commissioner, was elected Mayor of Mobile. Mr. Jones
was the very same individual who had been appointed to
the Commission after Act No. 85-237 was held unconsti-
tutional and his right to hold the seat pursuant to the
special election was threatened.

With the vacancy, the method of filling it became an
issue once again. Some contended that the vacancy was
to be filled through a special election, pointing to Act 85-
237 and arguing that it had been revived by Act No.
2004-455. Others contended that, with the declaration
that Act No. 85-237 was unconstitutional in Stokes v.
Noonan, the vacancy was to be filled by gubernatorial
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appointment pursuant to the general law, Ala. Code § 11-
3-6.

Riley v. Kennedy: State Court Litigation

Three plaintiffs, Yvonne Kennedy, James Buskey,
and William Clark, filed suit in the Circuit Court of
Montgomery County seeking declaratory and injunctive
relief. They sought a declaration that the vacancy was
due to be filled through a special election and an injunc-
tion directing the probate judge of Mobile County to
conduct one. Governor Riley was among those named as
a defendant. My Office defended the litigation, contend-
ing that, with the declaration that Act 85-237 was uncon-
stitutional in Stokes v. Noonan, the Governor was em-
powered to fill the vacancy by appointment. The Circuit
Court ruled in favor of the plaintiffs, and Governor Riley
appealed.

Even though the appeal was expedited, the local
election officials had to move quickly and asked USDOJ
to preclear a special election calendar that included a
primary election on November 22, 2005, a run-off ¢lec-
tion on December 13, 2005, and a general electioin on
January 3, 2006. The local election officials needed the
approval of USDOJ in order to start the election ma-
chinery. By letter dated October 25, 2005, my Office
suggested that USDOJ withhold action on the submittal
pending the outcome of the litigation in state court. My
Office pointed out that the proceedings in the Supreme
Court of Alabama had been expedited and that withhold-
ing action was consistent with 28 C.F.R. § 51.22.° Disre-

& 28 C.F.R. § 51.22 is entitled “premature submissions.” It provides
as follows:
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garding this direction, USDOJ declined to withhold ac-
tion and interposed no objection to the proposed special
election.

On appeal, the Supreme Court of Alabama reversed
the judgment of the Circuit Court. Riley v. Kennedy,
928 So0.2d 1013 (Ala. 2005). The Court explained the ar-
guments, the holding in Stokes v. Noonan, and its new
holding as follows:’

Governor Riley contends that Act No. 2004-
455, Ala. Acts 2004, amending § 11-3-6, Ala.
Code 1975, did not revive Act No. 85-237, Ala.
Acts 1985, which this Court had held unconstitu-
tional, see Stokes v. Noonan, and that, therefore,
the trial court erred in declaring that the va-

The Attorney General will not consider on the merits:

(a) Any proposal for a change affecting voting
submitted prior to final enactment or administrative deci-
sion or

(b)  Any proposed change which has a direct bear-
ing on another change affecting voting which has not re-
ceived section 5 preclearance. However, with respect to a
change for which approval by referendum, a State or Fed-
eral court or a Federal agency is required, the Attorney
General may make a determination concerning the change
prior to such approval if the change is not subject to al-
teration in the final approving action and if all other action
necessary for approval has been taken,

28C.F.R. § 51.22.

T Again, given that an objection to the enforcement of Riley v. Ken-
nedy was actually interposed, it is important to demonstrate that the
Alabama Supreme Court was relying on generally-applicable, race-
neutral principles, and that is best done by reproducing the Court’s
reasoning. '
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cancy on the Mobile County Commission created
by Jones’s resignation should be filled by a spe-
cial election,™

FN2We review this issue only as pre-
sented by these facts and by the parties’
arguments regarding these facts; we do
not address any other possible impedi-
ments that may exist to the constitu-
tionality or enforceability of Act No. 85-
231.

In Stokes, this Court addressed the consti-
tutionality of Act No. 85-237, which provided
that vacancies on the Mobile County Commis-
sion would be filled by a special election when at
least 12 months remained on the unexpired term
of any commissioner. The registered voter chal-
lenging Act No. 85-237 in Stokes argued that
Act No. 85-237, a local act, was subsumed by a
general law, § 11-3-6, Ala. Code 1975, and, con-
sequently, was unconstitutional under Art. IV, §
105, Alabama Constitution 1901.

Act No. 85-237 provided:

““Whenever a vacancy occurs in any
seat on the Mobile County Commission
with twelve months or more remaining
on the term of the vacant seat, the judge
of probate shall immediately make pro-
visions for a special election to fill such
vacancy with such election to be held no
sooner than sixty days and no later than
ninety days after such seat has become
vacant. Such election shall be held in
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the manner prescribed by law and the
person elected to fill such vacancy shall
serve for the remainder of the unex-
pired term.™

534 So.2d at 238. We held that Act No. 85-237,
applicable only to Mobile County, constituted a
local law on the same subject as the previously
enacted general law. We then considered § 11-3-
6, Ala. Code 1975, which appears in Chapter 3,
Title 11, of the Alabama Code pertaining to
county commissions. It provided at the time we
decided Stokes: ““In case of a vacancy, it shall be
filled by appointment by the governor, and the
person so appointed shall hold office for the re-
mainder of the term of the commissioner in
whose place he is appointed.” 534 50.2d at 238.
We recognized that § 11-3-6 is clearly a general
law, a statewide statute addressing the filling of
vacancies on county commissions throughout the
State, and that the legislature did not in the lan-
guage of § 11-3-6, Ala. Code 1975, manifest an
intent to except the local law from the general
law. Therefore, we held that Act No. 85-237 was
contrary to § 11-3-6, Ala. Code 1975, and, conse-
quently, that it violated Art. IV, § 105, Alabama
Constitution 1901, which provides, in pertinent
part: “No special, private, or local law ... shall be
enacted in any case which is provided for by a
general law.” We reasoned that because the leg-
islature did not in § 11-3-6, Ala. Code 1975,
manifest an intent to except the local law from
the general law, the contrary local law, in that
case Act No. 85-237, must defer to the general
law, § 11-3-6, Ala. Code 1975, and, consequently,
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we held, Act No. 85-237 violated Art. IV, § 105,
Alabama Constitution 1901.

On May 14, 2004, Governor Riley approved
Act No. 2004-455 and it became effective. Act
No. 2004-455 amends § 11-3-6, Ala. Code 1975, to-
read as follows: “Unless a local law authorizes a
special election, in case of a vacancy, it shall be
filled by appointment by the governor, and the
person so appointed shall hold office for the re-
mainder of the term of the commissioner in
whose place he or she is appointed.”

Kennedy argues that Act No. 2004-455,
which amended § 11-3-6, Ala. Code 1975, mani-
fests an intent by the legislature to cure the im-
pediment to the enforceability this Court found
as to Act No. 85-237 and to now give effect to
that Act and that, consequently, a special elec-
tion is the proper procedure by which to fill the
vacancy created on the Mobile County Commis-
sion by Jones'’s resignation. We cannot agree
with that conclusion because the language of Act
No. 2004-455 does not clearly so indicate.

This Court has consistently held that

(144

statutes are to be prospective only,
unless clearly indicated by the legisla-
ture. Retrospective legislation is not fa-
vored by the courts, and statutes will
not be construed as retrospective unless
the language used in the enactment of
the statute is so clear that there is no
other possible construction. Sutherland
Stat. Const., § 41.04 (4th ed 1984).




78

“Dennis v. Pendley, 518 So.2d 688, 690
(Ala.1987).”

Gotcher v. Teague, 583 So.2d 267, 268 (Ala.1991).
Moreover, although curative statutes are “of ne-
cessity” retroactive, Horton v. Carter, 253 Ala.
325, 328, 45 So.2d 10, 12 (1950), even they are
subject to the same rule of statutory construc-
tion, i.e., they will not be construed as retroac-
tive unless the intent of the legislature that the
statute have such retroactive effect is clearly
expressed. The act under consideration in Mor-
ton expressly provided: “This Act shall be
deemed retroactive in its effect upon its passage
and approval by the Governor or upon its other-
wise becoming a law.” 253 Ala. at 328, 45 So. 2d
at 12. On numerous other occasions the legisla-
ture has demonstrated its ability to provide ex-
pressly for retroactive effect when enacting
curative legislation. See, e.g., § 34-8-28(h), Ala.
Code 1975 (“The provisions of this amendatory
section are remedial and curative and shall be
retroactive to January 1, 1998.”); § 11-50-16(c),
Ala, Code 1975 (“The provisions of this section
shall be curative and retroactive ...”);
§ 11-43-80(d), Ala. Code 1975 (“The provisions of
this section shall be curative and retroactive
...”); and Act No. 2001-891, § 5, Ala. Acts 2001
(“It is the intent of the Legislature that this act
be construed as retroactive and curative.”).

Here, the plain language in Act No. 2004-
455, amending § 11-3-6, Ala. Code 1975, provides
for prospective application only, and that lan-
guage must be given effect according to its
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terms. Nothing in the language in Act No. 2004-
455 demonstrates an intent by the legislature
that the amendment of § 11-3-6 apply retroac-
tively. The argument that Act No. 2004-455 ap-
plies prospectively only is further supported by
the preamble of the Act, which provides that the
purpose of the Act is “[t]Jo amend Section 11-3-6
of the Code of Alabama 1975, relating to county

commissions, to authorize the Legislature by lo-
cal law to provide for the manner of filling va-

cancies in the office of the county commission.”
(Emphasis added [by the Riley v. Kennedy

Court].) The language “to authorize the Legisla-
ture . . . to provide” the means by which vacan-
cies on the county commission are to be filled
further indicates an intention by the legislature
that the Act is to be prospectively applied.
Therefore, we hold that Act No. 2004455 applies
prospectively only; consequently, Governor Ri-
ley is authorized to fill the vacancy on the Mobile
County Commission by appointment.

Riley v. Kennedy, 928 So.2d 1013, 1015-17 (Ala. 2005).

Thus, relying on generally-applicable, race-neutral
principles, the Alabama Supreme Court held that Act
No. 85-237, which had been held unconstitutional in
Stokes v. Noonan, was not revived by Act No. 2004-455,
which operated prospectively only. With that ruling,
there was no State law basis for the proposed (and pre-
cleared) special election.

Appointing Juan Chastang

Governor Riley proceeded to appoint Juan Chastang
to fill the vacancy in the Mobile County Commission.
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Mr. Chastang currently serves as the Commissioner for
District 1 and as President of the County Commission.
Mr. Chastang is African-American.

Scope of Riley v. Kennedy

Again, Mobile County was not the only county with a
local law purporting to authorize a special election to fill
a vacancy on a county commission that pre-dated the en-
actment of Act No. 2004-455. The State is aware of simi-
lar local acts in Jefferson County, Randolph County,
Houston County, Macon County (sui generis) and Eto-
wah County. While only the Mobile County local law,
Act No. 85-237, was at issue in the decision of Riley v.
Kennedy, the State believes that Riley v. Kennedy casts
doubt on any argument that the other local laws had
been revived or saved by Act No. 2004-455.2 While Mo-
bile County’s local law is distinguishable from the others
in that it had actually been declared unconstitutional,
and, hence, it was void ab initio, Ex parte Southern Ry.
Co., 556 So.2d 1082, 1089-90 (Ala. 1989) (citing cases), the
Riley v. Kennedy decision focused entirely on retroactiv-
ity. Accordingly, this distinction is not likely to be per-
suasive to a court in the event that one of the other local
laws is challenged.

Summarizing the History of Appointments to Fill
Vacancies on the Mobile County Commission

To reiterate, Juan Chastang, like Samuel L. Jones
before him, was appointed to fill a vacancy on the Mobile

8 An Attorney General’s opinion that concerns the operation of Act
No. 2004-455 as applied to Houston County is clearly marked: “DO
NOT CITE - See Riley v. Kennedy, Ala. Sup. Ct., Case No. 1050087
(Nov. 9, 2005).” Opinicn to Honorable Steve Clouse, Att'y Gen'l
Opn. 2004-215 (Sept. 7, 2004).
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County Commission. Since the inception of the Mgbile
County Commission, there has been only one special
election conducted to fill a vacancy on that Commission,
and that election was conducted under the cloud of litiga-
tion that ultimately resulted in the law purporting to au-
thorize the election (Act No. 85-237) being held unconsti-
tutional. See Stokes v. Noonan. Then-Governor Guy
Hunt responded to the Alabama Supreme Court’s deci-
sion in Stokes v. Noonan by appointing the winner of the
special election, Samuel L. Jones, to the seat. Hence, in
the 45-year history of the Mobile County Commission,
there were only approximately three years during which
it was thought, albeit incorrectly, that a special election
might be authorized to fill a vacancy on that Commis-
sion.’ The rest of the time, the generally applicable law of
gubernatorial appointment applied. When a vacancy
arose in 2005, it was filled by appointment.

In fact, viewed from this perspective, Riley v. Ken-
nedy did not cause a chinge at all, at least not in Mobile
County. Stokes v. Noonan had held that Act No. 85-237

% As set out above, the Mobile County Commission came into being
in January 1961. At that time, both generally applicable law (now
codified at Ala. Code § 11-3-6) and the Act creating the Commission
(Act No. 181, 1957 Regular Session of the Alabama Legislature)
called for gubernatorial appointment in the event of a vacancy.
More than twenty years passed before Act No. 85-237 was enacted
and purported to change the method of filling a vacancy on the Mo-
bile County Commission from gubernatorial appointment to special
election. The Act was approved April 8, 1985 and the State was in-
formed that the Attorney General had no objection on June 17, 1985.
Two years later, in April 1987, Willie H. Stokes filed suit challenging
the constitutionality of Act No. 85-237 on dual grounds. The Ala-
bama Supreme Court issued its decision holding Act No. 85-237 un-
constitutional on September 30, 1988, barely three years after it wus
approved. Application of Act No. 85-237 had been attempted only

once.
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was unconstitutional, and, hence, that any vacancy on the
Mobile County Commission had to be filled by guberna-
torial appointment. Under Alabama law, an Act that is
declared unconstitutional is void ab initio. Ex parte
Southern Ry. Co., 556 So.2d 1082, 1089-90 (Ala. 1989)
(citing cases). Riley v. Kennedy held that nothing had
changed; Act No. 85-237 still could not be enforced. Out-
side of Mobile County, Riley v. Kennedy did have more
of an impact, in that it cast doubt on any argument that
the other local laws had been revived or saved by Act
No. 2004-455. Cf. Opinion to Honorable Steve Clouse,
Att’y Gen’l Opn. 2004-215 (Sept. 7, 2004).

Kennedy v. Riley: Federal Court Litigation

The Alabama Supreme Court handed down its deci-
sion in Riley v. Kennedy on November 9, 2005. By letter
dated the next day, my Office wrote to inform USDOJ of
the Alabama Supreme Court’s decision. Thereafter, on
November 16, 2005, the Riley v. Kennedy plaintiffs filed
suit in federal district court.

The new complaint asserted tha! the Riley v. Ken-
nedy decision wrought a change in existing law. The
prayer for relief asked that the court declare that the
Governor lacked the authority to appoint Mr. Jones’ suc-
cessor absent preclearance. The complaint made no
mention of Stokes v. Noonan, but did seek to prevent a
gubernatorial appointment, or to undermine any ap-
pointment that had already occurred. Subsequent brief-
ing found the plaintiffs arguing that both Stokes v.
Noonan and Riley v. Kennedy required preclearance to
be enforceable.

My Office vigorously defended the lawsuit on behalf
of Governor Riley, the only named defendant. In our
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Answer, we asserted that “Governor Riley’s power of
appointment stems from a [S]tate law that was in effect
before November 1, 1964, and that, as subsequently
modified and precleared, preserves that power ‘{ulnless
a local law authorizes a special election ... No valid
[Shtate law authorizes a special election to fill a vacancy
on the Mobile County Commission.” Answer, 2 (empha-
sis added).® We further asserted that “[t]he United
States cannot tell a State what [Sltate law is without
running afoul of the Tenth Amendment to the United
States Constitution.” Id. at 3. We clearly took the posi-
tion that ‘[t]he Alabama Supreme Court’s decision in Ri-
ley v. Kennedy does not effect a change in standard,
practice, or procedure with respect to voting.” Id.

Trial briefs were filed by both parties. In our brief-
ing, we contended that requiring preclearance of deci-
sions made in the course of the ordinary appellate proc-
ess that invalidated precleared changes were not
changes in voting. Instead, any State statute within the
scope of Section 5 must be both valid as a matter of State
law and precleared if it is to be enforceable. Preclear-
ance does not speak to validity under State law. More-
over, preclearance cannot speak to validity under State
law without raising grave constitutional questions. Cer-
tainly, preclearance cannot override a State’s Constitu-
tion to act as a savings clause that requires a law that
conflicts with a State’s Constitution to, nonetheless, be
enforced. In our initial brief, we put it this way:

Preclearance of a state statute cannot vali-
date an otherwise invalid state law without run-
ning afoul of the Tenth Amendment to the

1 The reference is to Ala. Code § 11-3-6, as modified by Act No.
2004-455.
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United States Constitution. Preclearance is an
action by federal authorities that makes a valid
state statute enforceable. Without a valid state
law, though, a preclearance letter, like the let-
ters relating to Act No. 85-237 and the local elec-
tion in this case, is null, void, and of no effect. If
that were not the case, the Voting Section of the
Civil Rights Division of the United States De-
partment of Justice . . . would be making state
law.

Trial Brief of Governor Riley, 4-5.

In supplemental briefing, we predicted the exact
problem now facing the State. We contended as follows:

[Tlhe relief the Kennedy Plaintiffs seek is
fraught with constitutional problems. Requiring
the State to submit Stokes v. Noonan, or Riley v.
Kennedy, for preclearance begs the question
what would happen if USDOJ, with or without
input from the Kennedy Plaintiffs or their sup-
porters, objected. The State might then be
compelled to conduct a special election under a
state law that is unconstitutional and cannot be
revived retroactively [, namely Act No. 85-237].
In that case, USDOJ would be making state law,
and commandeering state officials in violation of
the Tenth Amendment. Put differently, Section
5 would be unconstitutional as applied to the
facts of this case.

Supplemental Brief of Governor Riley, 5.

Unfortunately, the three judge court agreed with the
plaintiffs and held that the Stokes v. Noonan and Riley v,
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Kennedy decisions could not be enforced unless they
were precleared. Kennedy v. Riley, 445 F.Supp.2d 1333
(M.D. Ala. 2006). The heart of the court’s reasoning was
as follows:

In reviewing the plaintiffs’ § 5 claim, we are
tasked with the limited purpose of determining
“(i) whether a change was covered by § 5, (ii) if
the change was covered, whether § 5’s approval
requirements were satisfied, and (iii) if the re-
quirements were not satisfied, what remedy [is]
appropriate.” City of Lockhart v. United States,
460 U.S. 125,129 n. 3, 103 S. Ct. 998, 74 L.Ed.2d
863 (1983). Because it is undisputed that Stokes
v. Nocnan and Riley v. Kennedy were not pre-
cleared, the critical inquiries for this court are
whether these decisions brought about a change
covered by § 5, and, if so, the appropriate rem-
edy.

In determining whether a change covered
by § 5 occurred, we must first determine if there
was, in fact, a change. Changes are measured
by comparing the new challenged practice with
the baseline practice, that is, the most recent
practice that is both precleared and in force or
effect. Abrams v. Johnson, 521 U.S. 74, 96-97,
117 S. Ct. 1925, 138 L.Ed.2d 285 (1997) (citing 28
CFR § 51.54); Gresham v. Harris, 695 F. Supp.
1179, 1183 (N.D.Ga.1988) (three judge court),
affd sub nom. Poole v. Gresham, 495 U.S. 954,
110 S. Ct. 2556, 109 L.Ed.2d 739 (1990).

Here, the parties dispute what constitutes
the baseline practice. The plaintiffs argue that
the baseline is Act No. 85-237, which provided
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for the filling of the vacancy on the Mobile
County Commission by special election; they
maintain that Stokes v. Noonan and Riley v.
Kennedy were changes because the former in-
validated the Act and the latter still refused to
enforce it. The State responds that the baseline
could not be Act No. 85-237 because the Ala-
bama Supreme Court declared it unconstitu-
tional; the State posits that Stokes v. Noonan
and Riley v. Kennedy did not reflect a change
but were rather a mere reaffirmation of the cor-
rect scope of the governor’s preexisting ap-
pointment power under Alabama general law.

We think the plaintiffs have the better ar-
gument. Because Act No. 85-237 was the most
recent precleared practice put into force and ef-
fect with the election of Jones in 1987, it is the
baseline against which we must determine if
there was a change. To be sure, the Alabama
Supreme Court declared Act No. 85-237 uncon-
stitutional under state law; this was, however,
after Act No. 85-237 had been put into effect.
We are required to determine the baseline
“without regard for [its] legality under state
law.” Lockhart, 460 U.S. at 133, 103 S. Ct. 998
(relying on Perkins v. Matthews, 400 U.S. 379,
394-395, 91 S. Ct. 431, 27 L.Ed.2d 476 (1971)).

We therefore hold that, because Act No. 85-
237 is the baseline and because Stokes v.
Noonan invalidated Act No. 85-237 and Riley v.
Kennedy held that Act No. 85-237 was not ren-
dered enforceable by Act No. 2004-455, the two
decisions constituted changes that should have
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been precleared before they were implemented.
In reaching this holding, we emphasize that we
are in no way disputing the rulings of the Su-
preme Court of Alabama, the reasoning underly-
ing the rulings in these two cases, or that the
governors acted in accordance with state law in
making the appointments. Indeed, this court
does not have jurisdiction to address such purely
state-law questions. Whether Act No. 85-237 is,
in fact, unconstitutional under state law and
whether positions on the Mobile County Com-
mission must be filled by special election or gu-
bernatorial appointment are state-law questions
we do not reach and should not be understood in
any way as reaching; our holding today does not
in any way undermine these two decisions under
state law. We merely hold that federal law re-
quires that they be precleared before they are
implemented.

Kennedy v. Riley, 445 F.Supp.2d 1333, 1336-37 (M.D.
Ala. 2006) (alterations by the court).

The court allowed the State time to seek preclear-
ance before taking up the issue of remedy. Originally
the State was allowed 90 days to obtain preclearance,
Judgment, dated August 18, 2006, but that time was ex-
tended upon an unopposed motion for more time, Order,
dated November 16, 2006. Upon USDOQJ’s decision to
interpose an objection, the State was granted additional
time to seek reconsideration, Order, dated January 11,
2007; Order, dated January 29, 2007 (denying plaintiffs’
request for reconsideration of the January 11, 2007 or-
der).




Act No. 2006-342

While the federal litigation was on-going in Kennedy
v. Riley, the Alabama Legislature passed, and the Gov-
ernor signed, Act No. 2006-342. That Act was the legis-
lative response to the Alabama Supreme Court’s decision
in Riley v. Kennedy: if Act No. 2004-455 (authorizing lo-
cal laws) could not revive Act No. 85-237 (Mobile
County’s old local law, which had been found unconstitu-
tional in Stokes v. Noonan), then a new local law was
needed. Act No. 2006-342 was that new local law. In
pertinent part, it provided:

Whenever a vacancy occurs in any seat on the
Mobile County Commission with 12 months or
more remaining on the term of the vacant seat,
the judge of probate shall immediately make
provisions for a special election to fill such va-
cancy with such election no sooner than 60 days
and no later than 90 days after such seat has be-
come vacant. Such election shall be held in the
manner prescribed by law and the person
elected to fill such vacancy shall serve for the
remainder of the unexpired term.

Act No. 2006-342.

To the State’s knowledge, no declaratory judgment
action has been filed to test the constitutionality of Act
No. 2006-342, and no entity has submitted the Act for
preclearance.

The State believes that the proper treatment of Act
No. 2006-342 holds the key to the resolution of this issue.
If Act No. 2006-342 is submitted for preclearance and
precleared, it will govern future vacancies on the Mobile
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County Commission. The appointment of Juan Chas-
tang, like the special election/ appointment of Samuel L.
Jones, will be a one-time event. Moregver, the decisions
of the Supreme Court of Alabama will be given due re-
spect, the authority of State officials will not be com-
mandeered, and State officials will not be directed to
conduct a special election for which there is no State law
authority. Cf. Printz v. United States, 521 U.S. 898, 117
S. Ct. 2365 (1997).

The Preclearance Submission and Objection

As a direct result of the three judge federal court’s
decision in Kennedy v. Riley and without waiving its ob-
jections, the State submitted the Alabama Supreme
Court decisions in Stokes v. Noonan and Riley v. Ken-
nedy for preclearance.” The submission was made on
November 9, 2006.

While the submission asked for preclearance of the
two decisions by the Alabama Supreme Court, it also
spoke in terms of filling vacancies on the Mobile County
Commission and specifically described the scope of the
change as limited solely to that particular Commission.
Submission letter, 1-4, 6 (November 9, 2006).

The State’s submission also explained the “difficult
position” that the federal court’s decision put it in: “The
State agrees that, when statutes make changes that af-
fect voting, they must be precleared. Nothing, however,

1 To note the obvious, the Attorney General reviews submissions
and interposes an objection to those changes which come within the
purview of Section 5 and which are thought to be retrogressive.
Were USDOJ to agree with Alabama that the changes submitted
are not properly subject to Section 5 review, it would be appropriate
for the Attorney General to refrain from interposing an objection.
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immunizes those statutes from challenge under [Sltate
law, and the preclearance of a statute cannot pretermit
the State’s litigation process. This is particularly the
case where race-neutral, generally-applicable principles
of law are applied.” Submission letter, 7 (November 9,
2006).

By letter dated November 28, 2006, counsel for the
plaintiffs in the Kennedy v. Riley and Riley v. Kennedy,
litigation, acting on their behalf, commented on the
State’s submission. A copy of that comment was pro-
vided to the State.

By letter dated January 8, 2007, Assistant Attorney
General Wan J. Kim, exercising the authority delegated
to him, see 28 C.F.R. § 51.3, interposed an objection to
the State of Alabama’s enforcement of the Alabama Su-

preme Court’s decisions in Stokes v. Noonan and Riley v.
Kennedy.

The objection letter indicated that additional com-
ments may have been submitted without copy to the
State. By letter dated January 9, 2007, the State has re-
quested that USDOJ provide it with copies of any addi-
tional records concerning this submission. Those re-
cords were provided to the State by letters dated Janu-
ary 17, 2007 and January 25, 2007. The records include
several documents entitled Memorandum of Telephonic
Communication, which have been blacked-out to some
extent to protect personal privacy. The vast majority of
phone calls focus on the Juan Chastang appointment.
Additionally, one of the plaintiffs in the Kennedy v. Riley
and Riley v. Kennedy litigation faxed Act No. 2006-342 to
USDQOJ.




91
THE OBJECTION SHOULD BE WITHDRAWN

It is the State’s position that the objection should be
withdrawn, and that Alabama should be permitted to en-
force the decisions in Stokes v. Noonan and Riley v.
Kennedy. The State believes that USDOJ has errone-
ously narrowed the scope of the change submitted for
consideration and that this error has contributed to a
flawed view of the relevant facts. Moreover, further
analysis prompted by the comments of other interested
parties and the USDOJ objection letter has caused the
State to believe that restating the scope of the change
would eliminate confusion and make it clear that the ob-
jection should not have been interposed and is due to be
withdrawn.

More concretely, the State submitted for review -
change to the method of filling vacancies on the Mobile
County Commission. Submission letter, 1-4, 6 (Novem-
ber 9, 2006). In contrast, USDOJ reviewed, and objected
to, the filling of the District 1 seat vacated in September
2005 by Samuel L. Jones. Properly construed, the
change at issue, and the change due to be further consid-
ered, concerns the method of filling vacancies on county
commissions that have local laws which pre-date Act No.
2004-455 and authorize special elections to fill said va-
cancies.

The Norm

Ii is important to understand that, in Alabama, ap-
pointment is the norm for filling vacancies on county
commissions. The use of a special election to fill these
vacancies is a deviation from the norm. Of Alabama’s 67
counties, only six, one of them sui generis, have local
laws authorizing the filling of vacancies on their county
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commissions by special election. Appointments date
back to the 1852 Code of Alabama, while special election
laws, like Act No. 85-237, are of a more recent vintage
and have been found to violate the State Constitution.!
Stokes v. Noonan. This is the perspective from which
Alabama’s submission should be viewed.

In contrast, the objection letter is apparently prem-
ised upon the idea that special elections are the norm
and that Alabama is attempting this one time to use an
appointment to deny the people their right to vote. The
objection letter conveys this idea by focusing on Act No.
85-237 and on Act No. 2006-342, essentially sandwiching
the Juan Chastang appointment between these two Acts
and insisting that the Acts are enforceable and that Act
No. 85-237 has been enforced. See Objection letter, 1-2.
A key portion of the letter states:

Pursuant to Act No. 85-237, a vacancy on
the Mobile County Commission is to be filled
through popular election by the voters within
the relevant single-member district. That stat-
ute was precleared by the Attorney General un-
der Section 5 on June 17, 1985 (File No. 1985-
1645), and was first implemented in a 1987 Dis-
trict 1 special election. Pursuant to a decision of
the Alabama Supreme Court in Stokes v.
Noonan, that method of filling vacancies was
changed from election by the voters of the dis-
trict to appointment by the Governor of Ala-
bama in 1988, and reaffirmed by Riley v. Ken-
nedy in 2005.

2 Gubernatorial appointments date back to about 1868. Prior to
that, vacancies on the Court of County Commissioners were filled by
that Court. Code 1852, § 698; Code 1867, § 826.
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Pursuant to the decision of the three judge
federal panel in Kennedy v. Riley, the State has
submitted the changes effected by Stokes v.
Noonan and Riley v. Kennedy for review under
Section 5 of the Voting Rights Act. Adritionally,
we understand that Alabama law has changed,
legislatively reversing the decision in these cases
and restoring the authority to fill vacancies to
the voters themselves in future elections. This is
the effect of Act No. 2006-342, which was signed
by the Governor on April 12, 2006, and which
would govern all future vacancies. The question
before us, therefore, is limited to whether the
change effected by Stokes v. Noonan and Riley
v. Kennedy will lead to impermissible retrogres-
sion, caused by the appointment, rather then
election, of an individual to fill a vacancy on the

Mobile County Commission for a term expiring
in 2008.

Thus, the last precleared procedure for fill-
ing vacancies in the Mobile County Commission
that was in force or effect was the special elec-
tion method set forth in Act No. 85-237. Ken-
nedy, 445 F. Supp. 2d at 1336. This Act remains
in full force and effect, as it affects voting, was
precleared, and was implemented in the 1987
special election cycle. See Young v. Fordice, 520
U.S. 273, 282-83 (1997); Lockhart, 460 U.S. at
132-33. It is therefore the benchmark against
which we measure the proposed change to fill
vacancies by appointment of the Governor of
Alabama.
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Objection letter, 1-2.%

The letter fails to acknowledge that gubernatorial
appointment was the long-standing norm, prior to the
enactment and preclearance of Act No. 85-237. Code
1876, § 740; Code 1886, § 820; Code 1896, § 952; Code
1907, § 3307; Code 1923, § 6749; Code 1940, T. 12, § 6.
Before gubernatorial appointments, vacancies on the
Court of County Commissioners were filled by that
Court. Code 1852, § 698; Code 1867, § 826. Special elec-
tions were not the norn.

The letter fails to acknowledge that the Alabama
Supreme Court’s decisions in Stokes v. Noonan and Ri-
ley v. Kennedy were grounded in well-established legal
principles. The decisions were neither racially motivated
nor based on specious rationales advanced to reach a
particular result. The Alabama Supreme Court did not
simply decide that it preferred appointments. Rather, it
held, based on generally-applicable, race-neutral princi-

3 USDOQJs reliance on Young v Fordice is misplaced. There, the
Supreme Court held that a plan that was in effect for only a short
time and was abandoned for State law reasons, though it was pre-
cleared, had not properly moved the baseline because it was never
“in force or effect.” 520 U.S. 282-83. In the same way here, Act 85-
237 was in effect for only a short time, and the first attempt to use it
provoked a legal challenge. While a special election was held, that
election was the result of the vagaries of the litigation process; if the
Circuit Court had enjoined the election as Plaintiff Stokes wanted,
and as the Alabama Supreme Court’s decision held it should have,
there would have been no election to which to point. In any event,
Act 85-237 was abandoned as soon as its unlawfulness became ap-
parent and then-Governor Hunt exercised his power of appointment.
Just as in Fordice, Act 85-237 was never truly “in force or effect.”
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ples, that Act No. 85-237 was unconstitutional and could
not be revived by a later-dated prospective Act."

The letter also fails to acknowledge that the uncon-
stitutionality of Act No. 85-237 impacts its enforceability.
The letter further tails to acknowledge that, after the
Supreme Court’s decision in Stokes v. Noonan was
handed down, then-Governor Guy Hunt appointed Sam-
uel L. Jones to the seat he had won during the invalid
special election in order to protect Mr. Jones from an ac-
tion to oust him. Additionally, the letter fails to consider
how these actions undermine the assertion that Act No.
85-237 “was first implemented in a 1987 District 1 special
election.” See Objection letter, 2. And, finally, the letter
fails to acknowledge that Samuel L. Jones and Juan
Chastang are African-American.

Improper Reliance on Act No. 2006-342

% In this way too, the current situation is different from Lockhart,
upon which USDOJ relied. In Lockhart, the United States Supreme
Court dealt with a situation where a city had not followed State law
for approximately 50 years and then sought to invoke non-followed
State law in preclearance. City of Lockhart v. United States, 460
U.S. 125, 132-33, 103 S. Ct. 9981, 1003 (1982). The Court noted “[wle
doubt that Congress intended to force either [the Attorney General
of the United States of the District Court for the District of Colum-
bia] into speculation as to state law.” Id. at 133, n.8. Here, the Ala-
bama Supreme Court has clearly explained what State law requires,
and it requires gubernatorial appointment.

The Lockhart Court relied on Perkins v. Matthews, 400 U.S.
379, 91 S. Ct. 431 (1971), for its conclusion that the local practice be-
ing enforced mattered more than the contradictory State law.
Lockhart 460 U.S. at 132-33, Perkins involved Canton’s inexplicable
and unexplained failure to follow Mississippi law on Mississippi’s
“applicable date.” Perkins, 400 U.S. at 395. It is, therefore, distin-
guishable.
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While the letter fails to acknowledge and consider all
these things, an equally great error is found in the fact
that the letter improperly acknowledges, and firmly re-
lies upon, Act No. 2006-342. That Act has not yet been
submitted for preclearance. In fact, I find no mention of
its existence in the State’s submission.”® There is a good
reason for that. The three judge court told the State,
over its objection, to submit the decisions in Stokes v.
Noonan and Riley v. Kennedy. That is what the State
did. Moreover, accepting for the sake of argument the
three judge court’s determination that these decisions
represented a change and required preclearance, Act
No. 2006-342 is the next change and needs its own sub-
mission. There was no need to submit Act No. 2006-342,
and it was not appropriate for USDOJ to consider it, un-
til the decisions in Stokes v. Noonan and Riley v. Ken-
nedy had been considered and precleared.

Further, the State has cause to hesitate before mak-
ing the submission of Act No. 2006-342. If the federal
court decision in Kennedy v. Riley stands, then my Office
will have an obligation to assure itself of the constitu-
tionality of a change before submitting that change for
preclearance. Otherwise, preclearance of an Act would
substitute USDOJ for the State’s litigation process and
the State’s Constitution as the gauge for measuring the
validity of that Act under State law. As absurd as such a
result appears—that the State may be told to apply an
invalid State law because it was precleared—Alabama
now finds itself in precisely that position.® I would note

18- Act No. 2006-342 apparently came to the attention of USDOJ as a
result of comments made by other interested parties.

'® You will recall that there were two challenges to the constitution-
ality of Act No. 85-237. While the passage of Act No. 2004-455
eliminates one of the grounds asserted by Plaintiff Stokes, the other
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that this is an uncomfortable role for my Office to have to
assume; we are accustomed to defending State statutes,
not attacking them to test whether they violate the State
Constitution. Moreover, given the case or controversy
requirement, there may be no mechanism for this Office
to test the constitutionality of statutes before seeking
preclearance.

All of which is to say, that I believe USDOJ has
erred in assumning that Act No. 2006-342 is valid and en-
forceable and will “govern all future vacancies.” Objec-
tion letter, 2. That error is compounded by the fact that
the existence of this Act apparently led USDOJ to nar-
rowly construe the change under consideration to the
point of considering a single appointment. Stokesv.
Noonan and Riley v. Kennedy are not applicable to a
single district in a single county in a single year. These
decisions cast a pall on certain local laws existing in five
other counties, and the Stokes v. Noonan decision has
been the settled law of Alabama for nearly 20 years.

Moreover, this reality illuminates the possibility that
a comment by the Kennedy v. Riley plaintiffs led USDOJ
to focus on the wrong facts. The plaintiffs commented
that “the voters of Mobile County Commission District 1
have different political preferences than Gov. Riley. In
the recent gubernatorial election, the voters of Distriet 1
cast only 40% of the [sic] votes for Gov. Riley, while the
other two Districts voted 73% for Riley.” Comment, 2
(November 28, 2006) (footnote omitted). These facts ap-
pear to have influenced USDOQJ, as the objection letter

has not been so addressed, and additional constitutional concerns
might exist. Based on footnote 2 in the Riley v. Kennedy decision,
quoted above, it appears this fact has not escaped the attention of
the Alabama Supreme Court either.
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stated: “there is no dispute that the change would trans-
fer this electoral power to a state official elected by a
statewide constituency whose racial make-up and elec-
toral choices regularly differ from those of the voters of
District 1.” Objection letter, 3. These facts, however,
are irrelevant. Because Stokes v. Noonan and Riley v.
Kennedy are applicable to more than a single district in a
single county in a single year, it is entirely irrelevant
who currently holds the Office of Governor or how one
particular district of the Mobile County Commission
voted in the 2006 gubernatorial election.”

With all due respect, the existence of Act No. 2006-
342 also appears to have confused the analysis. In addi-
tion to using the very existence of an un-submitted Act to
unilaterally redefine the scope of the change submitted,
USDOJ has taken the unusual step of suggesting that

Act No. 2006-342 need not be submitted for preclear-
ance, Objection letter, 3, while simultaneously announc-
ing that “[bJecause the changes pursuant to Stokes and
Riley were never precleared, they cannot serve as a
benchmark,” Objection letter, 2. Alabama has not asked
that Stokes v. Noonan and Riley v. Kennedy be the
benchmark; it has asked that they be precleared. Once
they are precleared, those Alabama Supreme Court de-
cisions will serve as the benchmark for future submis-
sions. Preclearance of these decisions will more clearly
delineate the appropriate benchmark.

1" If the experiences of the Mohile County Commission alone mat-
ters, USDQJ is reminded that both times gubernatorial appoint-
ments have been used to fill vacancies on the Mobile County Com-
mission, Republican governors appointed African-American indi-
viduals to the positions.
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In the federal court litigation, the State did dispute
what the benchmark should be, but that dispute was over
whether Act No. 85-237 could serve as a benchmark
when it was unconstitutional. Ther~ has never been a
dispute over whether Stokes v. Nvonan and Riley v.
Kennedy can serve as benchmarks. Such a dispute could
only arise if the State had acted to submit Act No. 2006-
342 for preclearance before achieving either preclear-
ance of those decisions or a decision from a three judge
federal court that preclearance of the Supreme Court
decisions was not needed. |

Again, the proper treatment of Act No. 2006-342 is
the key. When that Act becomes enforceable, the Legis-
lature’s intent can be carried out in a way that does not
involve disrespect for the Supreme Court of Alabama.
The decisions in Stokes v. Noonan and Riley v. Kennedy
do not mean that the Legislature is powerless; they
mean that the Legislature must exercise the powers it
has consistently with the Constitution of Alabama and
generally applicable law.

The Proper Benchmark: Young v. Fordice

With respect to the question of benchmark, the
Kennedy v. Riley three judge court held that: “We are
required to determine the baseline ‘without regard for
[its] legality under state law.” Lockhart, 460 U.S. at 133,
103 S.Ct. 998 (relying on Perkins v. Matthews, 400 U.S.
379, 394-395, 91 S. Ct. 431, 27 L.Ed.2d 476 (1971)).” (al-
teration by the court). Likewise, USDOJ has relied on
Lockhart and Perkins, as well as the Supreme Court’s
decision in Young v. Fordice, 520 U.S. 273, 117 S. Ct.
1228 (1997). Objection letter, 2. Alabama takes the posi-
tion the Supreme Court’s unanimous decision in Young




supports the State’s position, distinguishing this case
from the situations in Lockhart and Perkins.

Young arose from changes made by Mississippi to its
voter registration system. The Supreme Court spoke in
terms of an “Old System,” a “Provisional Plan” and a
“New System.” Id. at 276-277. Mississippi briefly tran-
sitioned from the Old System to the Provisional Plan in
an attempt to comply with the National Voter Registra-
tion Act of 1993. Id. at 275-76. State officials began im-
plementing the Provisional Plan under the assumption
that State law would be altered to authorize it. Id. at
277-18. Moreover, State officials submitted the Provi-
sional Plan for preclearance, which was granted. Id. at
277-79. Thereafter, the Mississippi Legislature failed to
authorize the Provisional Plan, and State officials quickly
abandoned it in favor of the New System. Id. at 278-279.
That New System was not submitted for preclearance
and litigation ensued. Id. at 280-81.

The United States Supreme Court concluded that
the New System required preclearance, not because it
was a change from the Provisional Plan but because it
was a change from the Old System. Id. at 281-85. The
Court’s reasoning is instructive, and highly applicable to
Alabama’s situation.

The Plaintiffs and USDOJ “argue[d] that the Provi-
sional Plan, because it was precleared by the Attorney
General, became part of the baseline against which to
judge whether a future change must be precleared.” Id.
at 282. The district court “rejected this argument on the
ground that the Provisional Plan was a misapplication of
state law, never ratified by the State.” Id. at 281. The
United States Supreme Court agreed: “We, too, believe
that the Provisional Plan, in the statute’s words, was
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never ‘in force or effect.’ 42 U.S.C. § 1973c.” Id. at 282.
The Court explained its agreement as follows:

The District Court rested its conclusion
upon the fact that Mississippi did not change its
state law so as to make the Provisional Plan’s
“unitary” registration system lawful and that
neither the Governor nor the legislature nor the
state attorney general ratified the Provisional
Plan. The appellants argue that the simple fact
that a voting practice is unlawful under state law
does not show, entirely by itself, that the prac-
tice was never “in force or effect.” We agree. A

State, after all, might maintain in effect for
many vears a plan that technically, or in one re-

spect or another, violated some provision of
state law. Cf. Perkins v. Matthews, 400 U.S.

379, 394-395, 91 S. Ct. 431, 440, 27 L.Ed.2d 476
(1971) (deeming ward system “ in fact ‘in force
or effect’ “ and requiring change from wards to
at-large elections to be precleared even though
ward system was illegal and at-large elections
were required under state law (emphasis in
original)); City of Lockhart v. United States, 460
U.S. 125, 132-133, 103 S. Ct. 998, 1003-1004, 74
L.Ed.2d 863 (1983) (numbered-post election sys-
tem was “in effect” although it may have been
unauthorized by state law). But that is not the
situation here.

In this case, those seeking to administer the
Provisional Plan did not intend to administer an
unlawful plan. They expected it to become law-

ful. They abandoned the Provisional Plan as
soon as its unlawfulness became apparent, ie.,
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as soon as it became clear that the legislature
would not pass the laws needed to make it law-
ful. Moreover, all these events took place within

the space of a few weeks. The plan was used to
register voters for only 41 days, and only about a
third of the State’s voter registration officials
had begun to use it. Further, the State held no
elections prior to its abandonment of the Provi-
sional Plan, nor were any elections imminent.

These circumstances taken together lead us to

conclude that the Provisional Plan was not “in
force or effect”; hence it did not become art of
the baseline against which we are to judge a
whether future change occurred.

Young, 520 U.S. at 282-83 (emphasis added, except
where otherwise noted).

While one special election was conducted pursuant to
Act 85-237 (resulting in the election of Mr. Samuel L.
Jones), that election was conducted under the cloud of
litigation that ultimately resulted in Act No. 85-237 being
held unconstitutional. Stokes v. Noonan. Under Ala-
bama law, an Act that is declared unconstitutional is void
ab initio. Ex parte Southern Ry. Co., 556 So.2d 1082,
1089-90 (Ala. 1989) (citing cases). Then-Governor Guy
responded to the Stokes v. Noonan decision by appoint-
ing Mr. Jones to the Commission. Hence, Act No. 85-237
was only very briefly enforced. In this way, it is very dif-
ferent from the situations in Lockhart and Perkins
where the covered jurisdictions had a long-standing
practice in violation of State law.

While I recognize that Alabama’s situation is distin-
guishable from Young in that an election was conducted,
I do not read Young to make the conduct of one election,
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standing alone, dispositive, especially given that the spe-
cial election was conducted while litigation challenging
Act No. 85-237 was pending. Under Young, USDOJ
should not consider whether Stokes v. Noonan and Riley
v. Kennedy represent a retrogression from Act No. 85-
237, but whether these decisions represent a retrogres-
sion from the practice which existed prior to the passage
of that Act. Because these decisions return the State to
the prior practice, the answer is “no”, and USDOJ
should not object.

Scope of Stokes v. Noonan and Riley v. Kennedy

Mobile County was not the only county with a local
law purporting to authorize a special election to fill a va-
cancy on a county commission at the time that Stokes v.
Noonan was decided. The State is aware of similar local
acts in Jefferson County (Act No. 77-784), Randolph
County (Act No. 80-291), Houston County (Act No. 86-
174), Macon County (Act No. 87-527) and Etowah
County (Act No. 88-790). The Macon County law applied
only to the election of the Chairman of the County
Commission in 1987, so it should be regarded as su:
genesis.

While only the Mobile County local law, Act No. 85-
237, was at issue in the decision of Stokes v. Noonan, the
State believes that Stokes v. Noonan casts a pall over the
other local laws, rendering them vulnerable to the same
kind of challenge. Likewise, the State believes that the
Riley v. Kennedy decision casts doubt on any argument
that those local laws are saved by Act No. 2004-455."°

8 For proof of this, one need look no further than the Opinion to
Honorable Steve Clouse, Att'y Gen’l Opn. 2004-215 (Sept. 7, 2004),
which concerns the operation of Act No. 2004-455 as applied to
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While Mobile County’s local law is distinguishable from
the others in that it had actually been declared unconsti-
tutional, and hence it was void ab initio, Ex parte South-
ern Ry. Co., 556 So.2d 1082, 1089-90 (Ala. 1989) (citing
cases), the Riley v. Kennedy decision focused entirely on
retroactivity. Accordingly, this distinetion is not likely to
be persuasive to a court in the event that one of the other
local laws is challenged.

The objection letter gave soine weight to census data
for the area contained within District 1 of Mobile
County. It is inappropriate to focus solely on the demo-
graphics of District 1 of Mobile County when, at a mini-
mum, the changes encompassed by the submission im-
pact all of Mobile County. Moreover, given the statewide
applicability of the Supreme Court’s decisions, to the ex-
tent that any population data is relevant, it is necessary
to consider all of Mobile County and the five other coun-
ties known to have similarly vulnerable local laws, and to
do it with some sense of the State information. Based on
information currently available from the U.S. Census
Bureau website, the data are as follows:

Jurisdiction | Popula- | White | Black | Other

tion (2005) | (2005) | (derived)
(2005 esti-
mate)

State of Ala- 4,557,808
bama

Etowah 103,189
County

Houston County and is clearly marked: “DO NOT CITE - See Riley
v. Kennedy, Ala. Sup. Ct., Case No. 1050087 (Nov. 9, 2005).”
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Houston 94,249 | 72.2% | 25.9%
County

Jefferson 667,229 | 56.8% | 41.2%
County

Macon 22810 15.7% | 82.8%
County

Mobile 401,427 | 622% | 34.5%
County

Randolph 277| 76.8% | 22.1%
County

The November 28, 2006, comment by Plaintiffs’
counsel made much of special elections that Plaintiffs
contend were held in Houston County and in Etowah
County. Comment, 4 (November 28, 2006). As to Hous-
ton County, the comment notes the existence of Opinion
to the Honorable Steve Clouse, No. 2004-215 (September
7, 2004)." That opinion explained the holding of Stokes v.
Noonan and that Act No. 2004-455 had been passed but
was not yet precleared and, thus, was not yet enforce-
able. The opinion went on to state that, once the Act has
been precleared, a vacancy occurring after the enact-
ment date of Act No. 2004-455 should be filled by special
election. While the comment relies on this final state-
ment, it neglects to mention that the opinion has been
marked: “DO NOT CITE - See Riley v. Kennedy, Ala.
Sup. Ct., Case No. 1050087 (Nov. 9, 2005).” The fact that
a special election might have been he'! in Houston

¥ Attorney General opinions are not binding law, though the courts
sometimes find the opinions persuasive. Anderson v. Fayette
Cuunty Bd. of Educ., 738 So.2d 854, 858 (Ala. 1999) (citing cases).
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County in reliance on that opinion pales in importance to
the reality that any such special election was unauthor-
ized under Stokes v. Noonan and Riley v. Kennedy.

As to Etowah County, the comment hints that an
unprecleared special election was held there, and notes
that the district voting was majority white, as if that fact
were at all relevant or explanatory. First, if the election
was held and was not precleared, it was in violation of
federal law in addition to being in violation of State law
(Stokes v. Noonan). Second, the comment says that the
Secretary of State’s website revealed that the election
was on April 26, 2005. If that is true, then, like any spe-
cial election held in Houston County, the Etowah County
special election predated the Riley v. Kennedy decision.

The fact that there was some confusion about the in-
terplay between. Stokes v. Noonan and Act No. 2004-
455, which was clarified in Riley v. Kennedy, should
come as no surprise. This is the common law system at
work. It is one reason why it can be so very difficult for
the State to precisely describe how a changed statute,
regulation, or procedure will play out, and, in turn, why
the strict requirement that jurisdictions covered by Sec-
tion 5 do so can be unreasonable. For this reason, to the
extent it must be judged, the State should be judged by
the pronouncements of its Supreme Court as to what the
law of the Alabama is (where they exist), and not by the
actions of one or two or three counties. Such a position
would be consistent with the Lockhart Court’s reluc-
tance to have USDOJ trying to “speculat[e] as to state
law.” City of Lockhart v. United States, 460 U.S. 125,
133 n.8, 103 S. Ct. 998, 1003 n.8 (1983).
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From An Election to an Appointment

Another aspect of the objection letter causes me
great concern and warrants further consideration. The
objection letter evidences a general disapproval of
changes from elections to appointments, seemingly in all
situations. Such a position, if held by USDOQJ, is a fur-
ther affront to State sovereignty in that it constitutes a
grave interfcrence with the State’s ability to manage its
affairs and make progress for its citizenry. Such a posi-
tion, if held by USDOQJ, likely violates the Tenth
Amendment and the principles set out in such decisions
as Coyle v. Smith, 221 U.S. 559, 31 S. Ct. 688 (1911) and
Printz v. United States, 521 U.S. 898, 117 S. Ct. 2365
(1997). See Coyle, 221 U.S. at 567, 31 S.Ct. at 690 (““This
Union’ was and is a union of states, equal in power, dig-
nity, and authority, each competent to exert that resid-
uum of sovereignty not delegated to the United States
by the Constitution itself.”); Printz, 521 U.S. at 918-19
(“Although the States surrendered many of their powers
to the new Federal Government, they retained ‘a residu-
ary and inviolable sovereignty,” The Federalist No. 39, at
245 (J. Madison).”).

An example will serve to illustrate my point. Judges
are elected in Alabama. While I h' ve publicly supported
the continued election of judges in alabama, others, in-
cluding the Alabama Bar Association, would like to see
merit selection for appellate judges. The Association’s
website reports that Alabama is one of only seven States
that continue to elect judges. Which system is better is a
matter on which reasonable people can, and do, disagree.
There are policy arguments to be made on both sides.
For present purposes, the important point is that the
policy discussion should stay in Alabama.
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Should Alabama’s voters adopt a constitutional
amendment altering how judges are selected in this
State, it would be egregious for USDOJ to trump that
choice simply because the move is from election to ap-
pointment. This is especially true given that many other
States do not elect their judges, according to the Ala-
bama Bar Association, and given that the policy choice at
the federal level calls for appointment. Interposing an
objection in that situation would not be enforcing the
constitutional rights of minority groups, it would be in-
vading the constitutional rights of sovereign States.

To the extent that the objection was interposed in
part because of an anti-appointment policy, the State be-
lieves the objection should be reconsidered. Such recon-
sideration must extend beyond the purposes of the Vot-
ing Rights Act to a recognition of the limits placed on
that important legislation by the United States Constitu-
tion. Cf. Reno v. Bossier Parish School Board, 528 U.S.
320, 120 S. Ct. 866 (2000) (“Such a reading would also ex-
acerbate the “substantial’ federalism costs that the pre-
clearance procedure already exacts, perhaps to the ex-
tent of raising concerns about § 5’s constitutionality.”)
(internal citation omitted); Presley v. Etowah County
Comm’n, 502 U.S. 491, 500-01, 112 S. Ct. 820, 827 (1992)
(recognizing that Section 5 is “an extraordinary depar-
ture from the traditional course of relations between the
States and the Federal Government,” though it was con-
stitutionally permissible at the time is was passed as a
result of circumstances then prevailing); New York v.
United States, 505 U.S. 144, 187-88, 112 S. Ct. 2409, 2434
(1992) (“ITlhe Constitution protects us from our own
best intentions: It divides power among sovereigns and
among branches of government precisely so that we may
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resist the temptation to concentrate power in one loca-
tion as an expedient solution to the crisis of the day.”).

There is a second point to be made on the issue of
moving from election to appointment. We deal here with
the limited use of appointment. While substantial space
has been devoted to the fact that Stokes v. Noonan and
Riley v. Kennedy apply beyond the vacancy in Distriet 1
of the Mobile County Commission in the Fall of 2005, it
is equally important keep in mind that these decisions
operate only in the case of vacancy. In the normal
course of business, county commissioners are elected.

For instance, Samuel L. Jones was appointed to his
seat after the invalid special election held in Mobile
County in 1937. He was re-elected to subsequent terms
that kept him in office until 2005, when he resigned to
become the elected Mayor of the City of Mobile. Mr.
Jones’ departure from office during an elected term cre-
ated the vacancy to which Juan Chastang was appointed.
Mr. Chastang will need to run for election in 2008 to con-
tinue to serve as the Commissioner for District 1.

Thus, the decisions in Stokes v. Noonan and Riley v.
Kennedy are readily distinguishable from an Act that
would permanently change the method of selection of a
government official from election to appointment. It is
not clear that USDOJ gave due consideration to this dis-
tinction. See Objection letter, 3 (“Attorneys General
have on at least ten occasions previously interposed ob-
jections to changes in the method of selection from elec-
tion to appointment in Alabama and elsewhere.”).

The Reasons for the Change
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In any event, even were it ap propriate for USDOJ to
adopt a blanket policy of interpcsing objections to all
changes from elections to appointments, the submission
before you would still warrant an exception to that pol-
icy. As I have set out above, the reason for the change
from special election to appointment in the case of cer-
tain vacancies arising on county commissions (i.e., those
where there is a local law authorizing the special election
that pre-dates Act No. 2004455), is that decisions of the
State’s highest court demand it. Stokes v. Noonan; Riley
v. Kennedy. And, again, those decisions were based on
generally-applicable, race-neutral principles.

The change was not the result of a policy decision to
favor appointments or to favor appointments in certain
areas of the State. An objection that would command a
State to ignore the decisions of its Supreme Court and to
act in a manner in violation of its governing charter
should only, if ever, be interposed in the most unusual
and compelling of circumstances. These are not those
circumstances.

The objection letter fails to convey that USDOJ gave
any consideration to the fact that Stokes v. Noonan and
Riley v. Kennedy are legal decisions of this State’s high-
est court, not policy choices. The statement that “[iln the
meantime, special elections may be held pursuant to Act
No. 85-237”, Objection letter, 3, and the cold assessment
that Act No. 85-237 is binding, irregardless of its uncon-
stitutionality and solely because it was precleared, id. at
2, represent a disregard for the sovereignty of the State
and for the Tenth Amendment to the United States Con-
stitution. The State ought not be put in this situation,
and USDOJ has an obligation to not lightly cause this
situation.




The State’s Burden

Alabama understands that it has the burden of dem-
onstrating that any submitted change is not retrogres-
sive, but that burden can only be so heavy and so ill-
defined and be constitutional. Here, the objection letter
states that the objection is interposed because USDOJ
“hals] received no indication that the voters of District 1
would have selected the particular individual selected by
the Governor.” Objection letter, 3. That is, USDOJ is
objecting because Alabama has not demonstrated that in
the Fall of 2005 the voters of District 1 of Mobile County
would have voted for Juan Chastang had a special elec-
tion been held. It is not clear how the State could prove
such a thing, were it even relevant in light of the change
actually submitted for preclearance.”

The objection letter relies on 28 C.F.R. § 51.54(a),
which provides as follows: “A change affecting voting is
considered to have a discriminatory effect under section
5 if it will lead to a retrogression in the position of mem-
bers of a racial or language minority group (ie., will
make members of such group worse off than they had
been before the change) with respect to their opportu-
nity to exercise the electoral franchise effectively. See
Beer v. United States, 425 U.S. 130, 140-42 (1976).” See
Objection letter, 1. Beer was reapportionment case, and

2 Some of the memoranda summarizing telephone calls between
USDOJ and unidentified individuals in Mobile County include
speculation about wnether those individuals thought Juan Chastang
could have been elected to the position he now holds. The identities
of the individuals called are unknown to the State; that information
has been blacked out of the records we received to protect their pri-
vacy. Likewise unknown is the identity, if any, of Mr. Chastang’s
fictional opponent. In our experience, the results in elections fre-
quently turn on the identity of the candidates.
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thus the issue concerned a redrawing of district lines
that would impact whether members of a minority group
would have an improved, unchanged, or worse chance to
elect the candidates of their choice at each and every
election that followed until the limes were redrawn.

To conclude from Beer that USDOJ should inter-
pose an objection to the use of an appointment to fill a
vacancy, where appointment is the only method author-
ized by State law, and where appointment is the long-
standing general law of the State, because an unauthor-
ized special election was once held, and because the State
is unable to affirmatively prove who would win a special
election were it to be held, is remarkable indeed. Such
an application of Beer does not appear to me to be what
the United States Supreme Court had in mind. Nor does
it respect the difficult position in which the State is
placed.

CONCLUSION

For all of these reasons, I request reconsideration of
the decision to interpose an objection to State’s enforce-
ment of the Alabama Supreme Court’s decisions in
Stokes v. Noonan and Riley v. Kennedy. I further re-
quest that, as the reconsideration proceeds, if USDOJ
needs information, it inform the State of what informa-
tion it needs to assure itself that the Section 5 does not
require an objection to the enforcement of these deci-
sions.

The plaintiffs in the federal litigation are pushing for
immediate and invasive relief. Therefore, I also request
that the reconsideration proceed as quickly as it respon-
sibly can. Of course, I understand that pursuant to 28
C.F.R. § 5148 a new 60-day period commences upon
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your receipt of this request for reconsideration. I also
understand that clock could restart in the event that

USDQJ does not now have all of the information that it
needs to complete its analysis.

Upon further analysis, I urge USDOJ to withdraw
this objection. The decision to interpose an objection to
the enforcement of Stokes v. Noonan and Riley v. Ken-
nedy in the first place has put the State in a very difficult
position. The issue is important enough that, if the ob-
jection is not withdrawn, the State could be forced to
pursue judicial preclearance. Such a course of action is
time-consuming and generally undesirable. I hope it can
be avoided, and I look forward to hearing from you.

Sincerely,
/s/ Troy King

Troy King
Attorney General
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Act No.85-237 S. 262-Senator Figures
AN ACT

Relating to Mobile County; prescribing procedure
for filling certain vacancies on the county commission.

Be It Enacted by the Legislature of Alabama.:

Section 1. Whenever a vacancy occurs in any seat on
the Mobile County Commission with twelve months or
more remaining on the term of the vacant seat, the judge
of probate shall immediately make provisions for a spe-
cial election to fill such vacancy with such election to be
held no sooner than sixty days and no later than ninety
days after such seat has become vacant. Such election
shall be held in the manner prescribed by law and the
person elected to fill such vacancy st:zi! axrve for the re-
mainder of the unexpired term.

Section 2. The provisions of thy: act « ¢ severable. If
any part of the act is declared invalid or unconstitutional,
such declaration shall not affect the part which remains.

Section 3. All laws or parts of laws which conflict
with this act are hereby repealed.

Section 4. This act shall become effective immedi-
ately upon its passage and approval by the Governor, or
upon its otherwise becoming a law.

Approved April 8, 1985
Time: 4:00 P.M.
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ACT No. 2004- 455 g

RECEIVED
May 5 2004 .
Governor’s Office e

SB331
63743-3 .
By Senator Holley
RFD: Governmental Affairs n
First Read: 17-FEB-04




ENROLLED, An Act,

To amend Section 11-3-6 of the Code of Alabama
1975, relating to county commissions, to authorize the
Legislature by local law to provide for the manner of fill-
ing vacancies in the office of county commissioner.

BE IT ENACTED BY THE LEGISLATURE OF
ALABAMA:

Section 1. Section 11-3-6 of the Code of Alabama
1975, is amended to read as follows:

“§11-3-6.

“Unless a local law authorizes a special election, in
case of a vacancy, it shall be filled by appointment by the
governor, and the person so appointed shall hold office
for the remainder of the term of the commissioner in
whose place he or she is appointed.”

Section 2. This act shall become effective immedi-
ately following its passage and approval by the Gover-
nor, or its otherwise becoming law.
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SB331

/s/ Lucy Baxley
President and Presiding Officer of the Senate

/s/ Seth M. Hammett
Speaker of the House of Representatives

SB331

Senate 30-MAR-04
I hereby certify that the within Act originated in and
passed the Senate, as amended.

McDowell Lee
Secretary

House of Representatives
Passed: 04-MAY-04

By: Senator Holley
APPROVED 5-14-04

TIME 11:15 a.m.

/s/ Bob Riiey
GOVERNOR

Alabama Secretary Of State
Act Num....: 2004-455

Bill Num...: S-331

Recv'd 05/14/04 01:46pm

qifiassnt, 0T
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Ala. Code § 11-3-6, Vacancies

Unless a local law authorizes a special election, in
case of a vacancy, it shall be filled by appointment by the
Governor, and the person so appointed shall hold office
for the remainder of the term of the commissioner in
whose place he or she is appointed.

(Code 1852, § 698; Code 1867, § 826; Code 1876, § 740;
Code 1886, § 820; Code 1896, § 952; Code 1907, § 3307,
Code 1923, § 6749; Code 1940, T. 12, § 6; Act 2004-455, p.
809, § 1.)
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Ala. Code Tit. 12 § 6 (1940)

Vacancy; how filled. — In case of a vacancy, it is to
be filled by the governor, and the person so appointed
holds office for the remainder of the term of the comimis-
sioner in whose place he is appointed.
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Ala. Code §6749 (1923)

Vacancy; how filled. - In case of a vacancy, it is to
be filled by the governor, and the person so appointed
holds office for the remainder of the term of the commis-
sior.er in whose place he is appointed.
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Ala. Code §3307 (1907)

Vacancy; how filled. - Iu case of a vacancy, it is to
be filled by the governor, and the person so appointed
holds office for the remainder of the term of the commis-
sioner in whose place he was appointed.
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Ala. Code §952 (1896)

Vacancy; how filled. - In case of a vacancy, it is to
be filled by the goverror, and the person so appointed
holds office for the remainder of the term of the commis-
sioner in whose place he is appointed.




Ala. Code §820 (1887)

Vacancy; how filled. — In case of a vacancy, it is to
be filled by the governor, and the person so appointed
holds office for the remainder of the term of the commis-
sioner in whose place he is appointed.




Ala. Code §740 (1876)

Vacancy; how filled. - In case of a vacancy, it is to be
filled by the a governor, and the person so appointed
holds office for the remainder of the term of the commis-
sioner in whose place he is appointed.

a Nov, 25, 1868, p. 351, sec. 1.
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No. 12.]
AN ACT

To authorize the Governor to fill vacancies in certain
county offices.

SECTION 1. Be it enacted by the General Assembly
of Alabama, That the Governor be, and he is hereby au-
thorized and empowered to fill any and all vacancies now
existing nr which mav hereafter exist in the offices of
county commis “ners, treasurers, tax collectors and as-
sessors, justices of the peace, constables, sheriffs and all
other county officers, except such officers whose ap-
pointments are otherwise provided for by law, by the ap-
pointment of some person to fill said vacancy.

SEC 2. Be it further enacted, That the person so ap-
pointed shall be duly commissioned, and shall hold office
until the day of the next general election thereafter.

SEC 3. Be it further enacted, That all laws and parts
of laws in conflict with this act be, and the same are
hereby repealed.

SEC. 4. Be it further enacted, That this act shall take
effect from and after its passage.

Approved, November 25, 1868.




Ala. Code §826 (1867)

Vacancy, how filled. - In case of a vacancy, it is to be
filled by the court, and the person so appointed holds of-
fice for the remainder of the term of the commissioner in
whose place he is appointed.
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Ala. Code § 698 (1852)

In case of a vacancy, it is to be filled by the court,
and the person so appointed holds office for the remain-
der of the term of the commissioner in whose place he is
appointed




