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APPENDIX

Docket Entries

Date
5-1-69—Complaint, Original and 19 copies filed.

5-1-69—Notice of Motion with Motion for Temporary
Restraining Order attached, original and 19 copies
filed. Notice of Motion for 5-9-69, Jackson, Miss.

5-1-69—Notice of Motion with Motion for Prelim-
inary Injunction attached, original and 19 copies
filed. Notice of motion for 5-9-69, Jackson, Miss.

5-2-69—Summons, original and 15 copies, copies hav-
ing attached thereto copy of complaint, Notice of
Motion with Motion for Temporary Restraining
Order attached, and Notice of Motion with Motion
for Preliminary Injunction attached, issued and
handed U.S. marshal.

5-6-69—Marshal’s return on Summons executed as to
(lynn Cook, R. H. Shackleford, Jr., Amos Dowdle,
Jr., Joe Tupe, Earl B. Goolsby, Jr.,, William B.
Crawford, L. H. Johnson, Hermit Jones, by de-
Livering to Mr. R. L. Goza, City Attorney of City
of Canton, copy of summons and complaint, and
on C.F. Riddell, R.H. Holmes, Gus Noble, Mack
Ragsdale, Rob Dow, by delivering to R.H. Holmes,
Chairman of Democratic Municipal Executive
Committee of City of Canton, and on Dr. G.A.
Carmichael by personally delivering to him, filed.

5-6-69—Marshal’s return on summons executed as to
L.S. Matthews, filed.



Date

5-8-69—Notice of hearing Motion for Temporary Re-
straining Order for 5-9-69, Biloxi, Miss., with cer-
tificate of service, filed.

5-8-69—James A. Lewis’ return on subpoena to pro-
duce document or object executed as to W. A.
Sims, Chancery Clerk, Madison County, filed.

5-8-69—James A. Lewis’ return on subpoena to pro-
duce document or object executed as to Mrs.
Georgia L. Cobb, City Clerk of Canton, Miss., filed.

5-12-69—Opinion of the Court, filed. (Copy mailed
Robert L. Goza and James A. Lewis 5-13-69)

5-12-69—TEmMPorARY REsTRAINING ORDER: Municipal
elections for City of Canton for 5-13 and 5-20,
1969 and municipal general elections for 6-3-69
restrained until further order; Plaintiffs to de-
posit with Clerk bond in amount of $2,500.00.
Filed and entered OB 1969, P. 511-512. (copy
mailed James A. Lewis 5-13-69) Bond deposited
5-12-69.

5-12-69—Copy of TRO mailed R.L. Goza from Biloxi
certified mail return receipt requested.

5-9-69—ExmIBITS: A & B Joint Exhibits; P-1 thru
P-8; filed.

5-19-69—Designation of Hon. James P. Coleman, U.S.
Circuit Judge, Hon. William Harold Cox and
Hon. Walter L. Nixon, Jr., U.S. District Judges
for the Southern Distriet of Mississippi, signed
by Judge John R. Brown, Chief Judge of the Fifth
Circuit, to hear and determine the action, filed and
entered OB 1969, Pages 529-530.
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Date

5-19-69—Copy of Complaint, temporary restraining
order and designation mailed Judge Cox, Judge
Nizon and Judge Coleman.

5-26-69—Answer of Defendants filed.

5-30-69—Motion of plaintiffs for leave to file Amend-
ment to Complaint and Notice of motion for hear-
ing at Jackson at 9:00 A.M. on 5-30-69, with cer-
tificate of service, filed.

5-30-69—O=rpER: that amendment attached hereto be
incorporated in the Complaint and that a copy
thereof be served upon Robert L. Goza as suf-
ficient service and notice to all defendants, filed
and entered OB 1969, Page 553. (Copy handed
attorneys of record by Sue Richmond).

5-30-69—Amendment to Complaint, filed. (Copy
handed attorney Robert L. Goza by Sue Rich-
mond).

6-2-69—KxamIrs: P-1 through P-7; D-1, filed.

7-17-69—OpPiN1oN : Judgment may be entered by any
Judge of the Court, for the Court, dissolving the
temporary injunction and dismissing the com-
plaint, filed. (Copy mailed attorneys Lewis and
Goza; copy mailed Judges Nixon and Coleman.
Anne Crews stated she retained conformed copy
for Judge Cox)

7-24-69—JupeMENT of 3-Judge Court: Complaint dis-
missed with prejudice at cost of Plaintiffs; cash
bond of $2,500 paid into registry by Plaintiffs
condemned for payment of damages sustained by
defendants, amount to be determined after hear-



Date

ing before Judge Harold Cox; Temporary re-
straining order dissolved and defendants given
full power and authority to conduct municipals
elections in accordance with this opinion. Filed
and entered OB 1969, Pages 791-792. (copies
mailed attorneys of record. A. Crews stated
copies had been mailed Judges)

7-24-69—F1inal J:S. 6 Card.

7-30-69—Plaintiffs’ notice of appeal to Supreme Court
of United States from judgment of U.S. District
Court entered 7-18-69 dismissing complaint, with
certificate of service, filed.

7-31-69—Order retaining original papers and allow-
ing appellant 10 days in which to file designation
of those parts of record in addition to copy of
docket entries to be forwarded by the Clerk of
this court—filed and entered OB 1969 P 824.
Copy of above order mailed to Attys. of record.

8-12-69—Appellant’s designation of record with cer-
tificate of service, filed.

9-8-69—Court Reporter’s Transcript, filed.

9-9-69—Motion of Plaintiffs to stay judgment pending
- appeal, filed.

9-9-69—Motion of Plaintiffs to transmit original ex-
hibits to Court of Appeals or in the alternative
for an order authorizing Clerk to release said ex-
hibits to appellants for purpose of reproducing
them for inclusion in record.
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Date

9-9-69—Plaintiff’s notice of two above motions for
9-12-69 at Biloxi, Miss., filed.

9-12-69—Court Reporter’s Transeript of proceedings
had on 6-2-69, filed.

9-23-69—O=rpErR: Motion for a partial stay and to re-
strain the holding of the elections is denied with-
out prejudice to the plaintiffs-appellants’ right,
in the event the judgment of this court is reversed
to apply to this court for an order setting the elec-
tions aside. Filed and entered OB 1969, P. 982.
Copy mailed James A. Lewis and R.L. Goza.

9-23-69—OrpER: Clerk authorized to transmit maps
and photographs introduced as exhibits to Clerk
of Supreme Court of U.S. in original form and
original record shall be returned to the Clerk of
this court upon completion of appeal. Filed and
entered OB 1969, P. 981. Copy mailed James A.
Lewis and R. L. Goza.

A True Copy, I Hereby Certify.

Rosert C. THOMAS,
Clerk

By: J. Narw
Deputy Clerk
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Filed May 1, 1969

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Crvin. Acrion No. 4464

Ernest Perkins, JoEN NicHors, RoBerr CHINN, CHARLES
Hagrris, Jr., Fronzie Goopror, and VEra ‘CoLLINS, on
their behalf and on behalf of all others similarly sit-
uated, Plaintiffs

V.

L. S. Marrrews, Mayor of the City of Canton; Grynx
Cooxr, AMos Dowprg, Jr., KarL B. GoorsBy, Sr., L. H.
Jorxnson and Hermir Joxes, Aldermen of the City of
Canton; C. F. Rioperz, R. H. HormEs, Dr. G. A. Car-
MICHAEL, Gus NosrLE, Mack Racespare and Roe Dow,
Democratic municipal executive committee of the City
of Canton; and R. H. SeAckLEFORD, JR., JoE TUPE, and
‘Winriam B. CrawrorD, municipal election commission
of the City of Canton, Defendants

Complaint

1. This is a civil action, pursuant to 42 U.S.C. §§1973¢
and 1983, for declaratory and injunctive relief against de-
fendants’ 1966 and 1968 extensions of the municipal bound-
aries of the City of Canton, Mississippi, to include a sub-
stantial number of additional white voters, and against
defendants’ selection of polling places for the May and
June 1969 municipal primary and general elections, on
grounds that the boundary extension and the selection of
polling places each is a change in practice and procedure
with respect to voting in a political subdivision covered by
42 U.S.C. §1973b(a) and may not be enforced without
compliance with 42 U.S.C. § 1973¢, and on grounds that the
boundary extension and the selection of polling places deny
or abridge plaintiffs’ right to vote and have their votes
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counted, in violation of the Fourteenth and Fifteenth
Amendments to the Constitution of the United States.

2. Jurisdiction of this Court is based on 28 U.S.C.
§§ 1343 (3) (4), 1973c and 2201. A court of three judges is
required by 42 U.S.C. § 1973c.

First Count

3. Plaintiff Krnest Perkins is a qualified elector and can-
didate for Alderman in the Democratic municipal primary
election in Canton to be held May 13, 1969. Plaintiff John
Nichols is a qualified elector and independent candidate for
Mayor in the municipal general election in Canton to be
held June 3, 1969. Plaintiffs Robert Chinn and Charles
Harris, Jr., are qualified electors and independent candi-
dates for Alderman in the municipal general election in
Canton to be held June 3, 1969. Plaintiff Flonzie Goodloe
is a qualified elector in Canton. Plaintiff Vera Collins is
a qualified elector in Madison County. She lives outside
Canton, next to the area containing white voters who were
included by the 1966 and 1968 extension of municipal
boundaries. All plaintiffs are black citizens of the United
States.

4. Plaintiffs sue on behalf of themselves and all others
similarly situated. The class is so numerous that joinder of
all members is impracticable ; questions of law and fact are
common to the class; plaintiffs’ claims and defenses are
typical of the class; plaintiffs fairly and adequately protect
the interests of the class; defendants have acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole.

9. Defendant I.. S. Mathews is the Mayor and Defend-
ants Glynn Cook, Amos Dowdle, Jr., Earl B. Goolsby, Sr.,
L. H. Johnson and Hermit A. Jones are the Aldermen of
the City of Canton, Mississippi.
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6. Defendants C. F. Riddell, R. H. Holmes, Dr. G. A.
Carmichael, Gus Noble, Mack Ragsdale and Rob Dow are
the Democratic municipal executive committee of Canton,
Mississippi.

7. Defendants R. H. Shackleford, Jr., Joe Iupe, and
William B. Crawford are the municipal election commis-
sion of Canton, Mississippi.

8. The defendants in paragraph 5 above passed the 1966
and 1968 ordinances extending the municipal boundaries
to draw a substantial number of additional white voters
into Canton.

9. This boundary extension was put into effect in accord-
ance with the provisions of the Mississippi Code and is
presently in effect for the May and June 1969 municipal
primary and general elections.

10. The defendants in paragraph 6 are responsible for
the conduct of the May 1969 municipal Democratic primary
election. They will use the 1966 and 1968 municipal bound-
ary extension in determining who may vote in that election.

11. The defendants in paragraph 7 are responsible for
the conduct of the June 1969 municipal general election.
They will use the 1966 and 1968 municipal boundary exten-
sion in determining who may vote in that election.

12. Prior to the Voting Rights Act of 1965, 42 U.S.C.
§ 1973 et seq., less than 200 black citizens of the City of
Canton, Mississippi, were qualified electors. Since the
municipal elections of 1965, a great number of black citizens
of the City of Canton have become qualified electors. Now
more than 2000 black citizens are qualified electors of Can-
ton. The May and June 1969 municipal primary and gen-
eral elections are the first opportunities in this century for
the vast majority of black citizens of Canton to participate
in selecting governing officials of their city.

13. The 1966 and 1968 boundary extension substantially
altered the racial composition of the municipal populace
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and electorate. A large number of white voters were in-
cluded in the city. Upon information and belief, no black
voters were included. The boundary lines were drawn in
such a manner as to pull in white voters, keep out black
voters, and dilute the effectiveness of the vote of the newly-
enfranchised black citizens.

14. The boundary extension has the purpose and effect
of racial diserimination, denying plaintiffs equal protection
of the laws and due process of law, as guaranteed by the
Fourteenth Amendment to the Constitution of the United
States.

15. The boundary extension has the purpose and effect
of denying, abridging and diluting the right to vote of
plaintiffs and their class on grounds of race, in violation
of the Fifteenth Amendment to the Constitution of the
United States.

16. The City of Canton, Mississippi, is a political sub-
division with respect to which the prohibitions of 42 U.S.C.
§1973b(a) are in effect.

17. The 1966 and 1968 boundary extension is a ‘‘voting
qualification or prerequisite to voting, or standard, practice,
or procedure with respect to voting different from that in
force or effect on November 1, 1964.”” 42 U.S.C. § 1973c.

18. Defendants have not complied with 42 U.S.C. § 1973c,
in that they have not obtained a declaratory judgment in
the United States District Court for the District of Colum-
bia that the qualification, prerequisite, standard, practice
or procedure does not have the purpose and will not have
the effect of denying or abridging the right to vote on
account of race or color, nor have defendants submitted
said qualification, prerequisite, standard, practice or pro-
cedure to the Attorney General of the United States.

19. Thus defendants may not put the 1966 and 1968
boundary changes into effect for purposes of the May and
June 1969 municipal primary and general elections.
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20. Plaintitfs repeat and reallege the allegations of para-
graphs 3, 4, 5, 6, 7 and 12 above.

21. Defendants Mayor and Aldermen with defendants
Democratic municipal executive committee plan to hold the
May 1969 municipal primary in the following polling places:

Ward 1 Sacred Heart Parish
Ward 2 City Hall

Ward 3 Madison County Jail
Ward 4 King Lumber Company

22. Defendants Mayor and Alderman with defendants
municipal election commission plan to hold the June 1969
municipal general election in the polling places as set out
in paragraph 21, above.

23. Except for the use of City Hall for Ward 2 in the
1968 municipal bond election, none of these places has been
used in any recent municipal election. Prior municipal
elections have been held at the following polling places:

‘Wagp 1
1953 Old City Hall
1957 Old City Hall
1961 0ld City Hall
1965 Employment Office
1968 Employment Office
1969 (planned) Sacred Heart Parish
‘Warp 2
1953 First National Bank
1957 First National Bank
1961 First National Bank
1965 First National Bank
1968 City Hall

1969 (planned) City Hall
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Warp 3
1953 Canton Exchange Bank
1957 Canton Exchange Bank
1961 Canton Exchange Bank
1965 Canton Exchange Bank
1968 Shackleford Building
1969 (planned) Madison County Jail

‘Warp 4
1953 Court House
1957 Court House
1961 Court House
1965 Court House
1968 Court House
1969 (planned) King Lumber Company

24. The polling places for the May and June 1969 mu-
nicipal primary and general elections are inadequate and
inaccessible and have the purpose and effect of reducing
voting by black citizens.

25. Defendants’ selection of polling places has the pur-
pose and effect of racial diserimination, in violation of the
guarantees in the Fourteenth Amendment to the Constitu-
tion of the United States of due process of law and equal
protection of the laws.

26. Defendants’ selection of polling places has the pur-
pose and effect of denying, abridging, reducing and diluting
the right to vote of black citizens on account of race, in
violation of the Fifteenth Amendment to the Constitution
of the United States.

27. Plaintiffs repeat and reallege the allegations of para-
graphs 21, 22 and 23 herein.

28. Defendants’ selection of polling places may not be
put into effect for the May and June 1969 municipal primary
and general elections.
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29. Plaintiffs will suffer irreparable injury, without ade-
quate remedy at law, if the May and June 1969 municipal
Democratic primary and general elections are held with the
electorate substantially altered by the 1966 and 1968 inclu-
sion of white voters and with the polling places as now
planned. An injunction is the only appropriate remedy to
restrain the illegal holding of this election.

‘WHEREFORE, plaintiffs pray:
1. That a Court of three judges be convened;

2. That upon hearing the Court grant declaratory relief
and a preliminary and permanent injunction restraining
defendants from enforcing the 1966 and 1968 boundary ex-
tension and the proposed polling places for the May and
June 1969 municipal primary and general elections, on
grounds of violation of the Fourteenth and Fifteenth
Amendments to the Constitution of the United States and
of 42 U.S.C. § 1973c;

3. That pending the hearing of this matter the District
Court prevent irreparable damage by restraining the May
1969 municipal primary elections if they are to be conducted
at the proposed polling places with voters from the area
added by defendants’ 1966 and 1968 boundary extension;

4. That this Court grant costs and reasonable attorneys’
fees to plaintiffs; and

5. That this Court grant such further relief as may be
necessary to protect plaintiffs’ rights.

Respectfully submitted,

ArMAND DERFNER
James A. LEwis
603 North Farish Street
Jackson, Mississippi
Attorneys for Plawtiffs
April 30, 1969
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STATE OF MISSISSIPPI
County or Hixps

VERIFICATION
I am one of the plaintiffs herein;

I have read the attached complaint, and it is true; as to
the matters alleged upon information and belief, I believe
they are true.

. RosErT CHINN

Sworn to and subscribed before me, this 30th day of
April, 1969.
Saram BrowN SMiTH

My Commission Expires Aug. 31, 1970.

Filed May 12, 1969

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action Number 4464
Oral Opinion of the Court

This is an action brought by Plaintiffs who are all Negroes
and candidates for City offices in the City of Canton, Missis-
sippi, against the Mayor and Board of Aldermen of the
City of Canton, the Democratic Municipal Executive Com-
mittee of the City of Canton and the Municipal Flection
Commission of the City of Canton, Mississippi, based on 42
U.S.C. Section 1973 (C) and 1983 for declaratory and in-
junctive relief against the Defendants’ 1966 and 1968 ex-
tensions of the Municipal Boundaries of the City of Canton,
Mississippi, to include a substantial number of additional,
as alleged, white voters and against Defendants’ selection
of polling places for the May and June 1969 Municipal
Primary and General Elections, on the grounds that the
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boundary extension and the selection of polling places each
is a change in practice and procedure with respect to voting
in a political subdivision covered by 42 U.S.C. Section
1963 B (a) and may not be enforced with 42 U.S.C. 1973
C and on grounds that the boundary extension and the
selection of polling places deny or abridge Plaintiffs’ right
to vote and have their vote counted in violation of the
Fourteenth and Fifteenth Amendments to the Constitution
of the United States. Jurisdiction of this Court is based
on 28 U.S.C. Sections 1343 (3, 4), Section 1973 C and
Section 2201. Three Judge Court has been requested as
required by 42 U.S.C. 1973 C and this request has been
sent by this Court to the Chief Judge of the Court of
Appeals for the Fifth Circuit asking that a three judge
court be designated to hear this matter, that is, the declara-
tory judgment and injunctive features thereof. This Court
today is hearing this motion for temporary restraining
order which was filed and noticed by the Plaintiffs or Peti-
tioners herein, and the only question before this court at
this time is whether or not irreparable injury would be
caused Plaintiffs if the temporary restraining order were
not issued pending the hearing of this matter before a
Three Judge Court as required by law and as set forth in
the recent case of Allen v. State Board of Flections, Kt Al,
which was decided by the unanimous United States Su-
preme Court through Chief Justice Karl Warren on March
3, 1969, which was a case that emanated from the State
of Mississippi and which involved, among other things, the
county-wide voting for all members of boards of super-
visors in various counties as authorized by the Mississippi
Legislature and which changed the office of the election
commissioners for each county from an appointive to an
elective office, and also dealt with absentee voting.

The Court, having heard testimony and arguments of
counsel and having considered the pleadings and exhibits
and all other evidence in this case finds that it has juris-
diction of this matter for determining the question of
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temporary restraining order and finds that the City of
Canton in 1966 and in 1968 extended its municipal bound-
aries to include additional areas with additional voters re-
siding therein, and finds that there is no proof that these
extensions were enacted or put into effect by the City of
Canton for the purpose of denying anyone any voting right
or to deny anyone any right guaranteed by the Fourteenth
and Fifteenth Amendment of the United States Constitu-
tion, however the case of Allen versus State Board of Elec-
tions held that it is not the function or prerogative of this
Court, even if it were now sitting as a three judge court,
to determine the motive of the City in extending its bound-
ary. The only questions to be decided by this three judge
court in the final analysis, the three judge court to be desig-
nated, is whether or not the State of Mississippi or any
of its political subdivisions have acted in such a way as
to cause or constitute a voting qualification or prerequisite
to voting or standard, practice or procedure with respect
to voting within the meaning of Section 5 of the Voting
Rights Act of 1965, which changed the situation that
existed as of November 1, 1964, and whether or not prior to
doing so the City had filed a request for declaratory judg-
ment with the United States District Court for the District
of Columbia or asked for approval of the Attorney General
of the United States as required by Section 1973. It is
stipulated that the City did not take either one of this
actions, therefore the only questions before this court at
this particular time are whether or not the extension of the
boundary of the City of Canton, Mississippi constituted
an act or enactment which changed or affected the voting
qualifications or prerequisite to voting or standard, prac-
tice or procedure with respect to voting within the meaning
of Section 5 of the Voting Rights Alt of 1965. And if the
Court finds this to be the case, that is, the three judge
court to be designated, then in that event it will have no
alternative but to grant the relief requested, in part at
least.
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The Court finds that the extension of the boundaries of
the City of Canton, a political subdivision of the State of
Mississippi, was such an action to be comparable to the
authorization by legislative enactment of the State of Mis-
sissippi, of county wide voting on boards of supervisors
within certain counties which has been held by the United

States Supreme Court to constitute the prohibited action
of Section 5 of the Voting Rights Act of 1965.

Therefore the Court finds and is of the opinion that ex-
tension of the boundaries of the City of Canton, Mississippi
were such enactments or actions which did affect or change
the standard, practice or procedure with respect to voting
that existed on November 1, 1964 in the City of Canton,
Mississippi.

The Court further finds that at least one the Plaintiffs
or Petitioners, namely, Ernest Perkins, is a candidate in
the Democratic Primate for alderman for Ward Three of
the City of Canton, and that the other plaintiffs are inde-
pendent candidates who would be affected at least indi-
rectly through the results, or by the results of the Demo-
cratic Primary which would select their opponents in the
General Election. Ernest Perkins would be directly
affected by the holding of said Democratic Primary elec-
tions on this coming Tuesday, May 13, 1969.

The Court therefore finds that Section 1973 of 42 U.S.C.
were not complied with and therefore, under Section 5 of
the Voting Rights Act of 1965, that there was a change in
the standard, practice or procedure as set forth therein
without the approval of the Attorney General nor the
United States District Court for the District of Columbia.
However, this matter is to be finally determined by the
three judge court and this court does not purport to substi-
tute its judgment at this time for the three judge court
nor to speak finally with respect to this court’s opinion on
this matter, but does find that there is such a question
present and such a probability that the three judge court

ST T
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would so find that to deny a temporary restraining order
at this time would cause irreparable harm and injury, not
only to Plaintiffs but to other candidates in said election,
to the electorate or qualified voters.

This court finds that Plaintiffs are not entitled to the
relief requested with respect to enjoining or temporarily
restraining of the Democratic Primary by prohibiting those
in the newly annexed areas from voting and allowing the
primary election to be held through the casting of ballots
by only qualified electors residing within the City of Can-
ton, November 1, 1964. It is impossible to determine at
this late date, and incidentally the Court notes that this
complaint and motion for temporary restraining order were
not filed until May 1, 1969 and noticed for hearing on this
date, and the Court has given to the Plaintiffs speedy hear-
ing on the date that they requested, namely, today May 9th,
1969, that to give the Plaintiffs the relief that they re-
quested as just previously stated would result in chaos,
confusion, probable election contests and other legal action
on the part of those who would be deprived and prevented
from voting, particularly if the three judge court designated
to hear this case decides that there was no violation of
Section 5 or any change in the standard, practice or pro-
cedure with respect to voting within the meaning of Section
5 of the Voting Rights Act of 1965.

Therefore, it is the opinion of this court that the Demo-
cratic Municipal Election that was to be held in the City
of Canton, Mississippi on May 13, 1969 will be enjoined
in toto provided the Plaintiffs post a bond as required by
law in the amount of $2,500.00, in view of the testimony
given herein concerning the costs of advertisements, sup-
plies, rental of voting machines by the City of Canton
from Madison County.

Counsel for the Plaintiffs will prepare this order grant-
ing this temporary restraining order on this basis provided
said bond is posted as required by law and by this order
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and will submit it to the attorney for Defendants for ap-
proval as to form and present this order to the Court on
Monday, May 12, 1969.

In the absence of the posting of the required bond, the -
Motion for Temporary Restraining Order will be overruled
and denied.

The above and foregoing Opinion delivered in open court
at the conclusion of the hearing on the above referred to
Motion on May 8, 1969, and hereby ordered to be made a
part of the record in this cause.

Warter L. Nxon, J=.
United States District Judge

Filed May 12, 1969

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action No. 4464

Temporary Resiraining Order

Plaintiffs filed this civil action for relief against defend-
ants’ 1966 and 1968 extensions of the municipal boundaries
of the City of Canton, Mississippi, and against defendants’
selection of polling places for the May and June, 1969,
municipal primary and general elections. Pending the
convening of a three-judge court, as required by 42 U.S.C.
Section 1973e, plaintiffs moved for a temporary restraining
order, on May 9, 1969, this Court, acting through the single
judge, heard plaintiffs’ motion for a temporary restraining
order, limited to the issue whether defendants’ attempt
to put the changes into effect violated Section 5 of the Vot-
ing Rights Act of 1965, 42 U.S.C. Section 1973c. Evidence
and argument were presented by plaintiffs and defendants.
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On the basis of that evidence, this Court, acting through
the single judge, finds that the addition of substantial
numbers of people and potential voters to the City of Can-
ton by reason of the 1966 and 1968 annexations probably
constitutes a ‘‘voting qualification or prerequisite to voting,
or standard, practice, or procedure with respect to voting
digerent from that in force or effect on November 1, 1964,”’
within the meaning of Section 5. The Court further finds
that the City of Canton has not obtained a declaratory
judgment from the United States District Court for the
Distriet of Columbia, to the effect that the changes will
not have the effect of denying or abridging the right to
vote on account of race or color, nor have the changes been
submitted to the Attorney General of the United States.
According to Section 5, a change not approved or submitted
may not be enforced. Accordingly, it appears that there
is a probability of plaintiffs’ success on the merits of this
case, and that a temporary restraining order is necessary
to prevent irreparable injury to plaintiffs’ rights.

It Is THEREFORE ORDERED :

(1) The municipal primary elections of the City of Can-
ton, Mississippi, scheduled for May 13 and 20, 1969, and
the municipal general elections of the City of Canton,
scheduled for June 3, 1969, are hereby restrained until
further order of this Court;

(2) Plaintiffs shall deposit with the Clerk of this Court
a bond in the amount of $2500.00, conditioned on payment
of any costs incurred by the City of Canton if it is found
to have been wrongfully restrained;

(3) The Clerk of this Court shall serve this Order on
the defendants by sending a copy, registered mail, return
receipt requested, to their attorney of record, R. L. Goza,
Esq., 114 West Center Street, Canton, Mississippi, which
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form of service shall be adequate notice binding on all the
defendants.

Doxe this 12th day of May, 1969.

‘WaLter L. Nmxox, J=.
United States District Judge

Approved as to form:

ArMAND DERFNER 5/11/69
Counsel for plaintiffs Date
R. L. Goza Date

Counsel for defendants

Filed May 26, 1969

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action No. 4464
Answer

Comes Now, L. S. Matthews, Mayor of the City of Can-
ton; Glynn Cook, Amos Dowdle, Jr., Earl B. Goolsby,
Sr., L. H. Johnson and Hermit Jones, Aldermen of the
City of Canton; C. F. Riddell, R. H. Holmes, Dr. G. A.
Carmichael, Gus Noble, Mack Ragsdale and Rob Dow,
Democratic Municipal Executive Committee of the City
of Canton; and R. H. Shackleford, Jr., Joe Tupe, and
William B. Crawford, Municipal Election Commission of
the City of Canton, defendants herein and for their answer
to the complaint exhibited against them deny, allege and
say this, to-wit:

—_

————

"
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First DEFENSE

The defendants move the court to dismiss the complaint
against them and for grounds, assign the following:

1. That the court does not have jurisdiction of the de-
fendants or any of them.

2. That the court does not have jurisdiction of subject
matter of the complaint.

3. That the complaint fails to state a cause of action
under Section 5 of the Voting Rights Aect of 1965.

4. That the actions of the defendants complained of do
not come within the scope of Section 5 of the Voting Rights
Act of 1965 and do not violate the Constitution of the
United States or any amendment thereto, including the
Fourteenth or Fifteenth Amendments.

‘WaEREFORE, the defendants pray that the complaint will
be dismissed.

SEcoND DEFENSE

Axp Now answering the introductory part of the com-
plaint, the defendants say this, to-wit:

1. The defendants admit that part, of the introductory
paragraph 1 of the complaint which states the nature of
the complaint, but deny the same so far as it purports to
allege facts.

2. The defendants deny the allegations contained in the
introductory paragraph 2 of the complaint.

3. The defendants admit the allegations of paragraph
3 of the first count of the complaint.

4. The defendants deny the allegations contained in
paragraph 4 of the first count of the complaint.

5. The defendants admit the allegations contained in
paragraph 5 of the first count of the complaint.
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6. The defendants admit the allegations contained in
paragraph 6 of the first count of the complaint.

7. The defendants admit the allegations contained in
paragraph 7 of the first count of the complaint.

8. In answering paragraph 8 of the first count of the
complaint the defendants admit, that they passed ordi-
nances in 1966 and 1968 extending the municipal boundaries
of the City of Canton, Mississippi, but deny that the pur-
pose or effect thereof was to draw a substantial number
of white voters into the City, and aver that such expansions
included members of both the Negro and white race. The
defendants further aver that they passed an ordinance
expanding the municipal boundaries which became effective
in September of 1965, and which included only members
of the colored or Negro race.

9. The defendants admit the allegations contained in
paragraph 9 of the first count of the complaint, and aver
that the expansion in 1965 will likewise be in effect for
such primary and general elections.

10. The defendants named in paragraph 6 of the first
count of the complaint admit that they are responsible
for the conduct of the May 1969 municipal democratic
primary election, but deny the remaining allegations of
said paragraph and aver that all qualified electors of the
City of Canton, including those residing within the areas
annexed in 1965, 1966 and 1968 will be permitted to vote
in such election.

11. The defendants named in paragraph 7 of the first
count of the complaint admit that they are responsible for
the conduct of the June 1969 municipal general election,
but deny the remainder of said paragraph, and aver that
all of the qualified electors of the City of Canton including
those residing with the areas annexed thereto in 1965,
1966 and 1968 will be permitted to vote in such election.

12. The defendants deny the allegations contained in
paragraph 12 of the first count of the complaint, except
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that they admit there has been a substantial increase in
the number of qualified electors of the City of Canton
since the elections held in 1965, but aver that this has been
the result of the normal growth of the municipality for
the past four years and not the direct result of the afore-
said expansions.

13. The defendants deny the allegations contained in
paragraph 13 of the first count of the complaint, and aver
that the 1965 expansion included only members of the
Negro race, and that the 1966 and 1968 expansions in-
cluded members of both races, and that the racial com-
position of the municipal populace and electorate was not
substantially altered; the defendants specifically deny that
a large number of white voters were included in said ex-
pansions, and that the boundary lines were not drawn in
such a manner as to include or exclude anyone on the
basis of race; the defendants aver that all of such expan-
sions were made in good faith and for reasons wholly
unrelated to race, and pursuant to an over all, compre-
hensive plan for the expansion of the city as recommended
by the city planners and formulated by the governing au-
thorities as early as 1962; that all of such expansions were
undertaken and made for the public convenience and neces-
sity, and were reasonable and necessary based upon con-
siderations of future residential, commercial and industrial
growth and development, the need for municipal services,
the economic and engineering feasibility of rendering such
service and the public convenience and necessity; that each
of said expansions was submitted to and ratified, confirmed
and approved by the Chancery Court of Madison County,
Mississippi as provided and required by the applicable
statutes of the State of Mississippi that neither the pur-

pose nor the effect thereof was to dilute the effectiveness
of black citizens.

14. The defendants deny the allegations of paragraph
14 of count one of the complaint.
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15. The defendants deny the allegations contained in
paragraph 15 of count one of the complaint.

16. The defendants admit the allegations contained in
paragraph 16 of count one of the complaint.

17. The allegations contained in paragraph 17 of count
one of the complaint, constitute conclusions of the pleader
and are not facts well pled, but that the defendant deny
such conclusions, and aver that the qualifications and requi-
sites to voting and the standards, practices and proce-
dures with respect to voting in the City of Canton, Mis-
sissippi are the same as those in effect on November 1,
1964.

18. The defendants admit the allegations contained in
paragraph 18 of the complaint, but deny that such ex-
pansions come with the purview of Section 5 of the Voting
Rights Act of 1965, and aver that the defendants are not
required to submit the same for approval under said Sec-
tion since said expansion is in no way related to voting,
or any qualification or requisite pertaining thereto.

19. The allegations of paragraph 19 of count one of
the complaint constitute conclusions of the pleader and
are not facts well pled, but the defendants deny such con-
clusions.

Axswer To SECcoND CoUNT

20. The defendants hereby incorporate herein each and
everyone of their admissions, denials and averments con-
tained in paragraphs 3, 4, 5, 6, 7 and 12 above.

21. The defendants admit the allegations contained in
paragraph 21 of count two of the complaint.

22. The defendants admit the allegations contained in
paragraph 22 of the second count of the complaint.

23. The defendants admit the allegations contained in
paragraph 23 of the second count of the complaint, except
that the planned polling place for ward 3 for use in the
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1969 elections is erroneously described in the complaint
as the Madison County Jail, when in fact it is a county
owned building formerly occupied as a jail; and that the
complaint erroneously describes the planned polling place
for ward four as King Lumber Company, when in fact it
was formerly occupied by such company but for the past
four years has been and is now the administrative office
building of the Canton Municipal Separate School District.

24. The defendants deny the allegations of paragraph
24 of the second count of the complaint, and aver that
such polling places have adequate space and facilities, in-
cluding rest room facilities, to accommodate, all voters
and are large enough to permit the voters shelter in the
event of inclement weather conditions, and have adequate
means of ingress and egress to permit the efficient and
expeditious conducting of the election without the voters
having to wait in line for long and extended periods of
time, as was the case in the polling places previously
utilized ; that all of the polling places to be used in said
elections are readily accessible by all voters, and provide
ample parking spaces for the convenience of the voters,
without causing congested and hazardous traffic conditions,
which have heretofore existed by utilizing the previous
polling places; the defendants would further show that the
polling places used in the 1965 municipal elections for
wards two and three, are privately owned and that the
owners thereof would not permit the use of the same in
the coming elections, and that in addition, because of the
increased number of electors registered in the City of
Canton, and expected to participate in said elections, the
polling places previously used are inadequate as to in-
terior space and facilities as well as for parking accom-
modations; that therefore, new polling places had to be
selected; that of the numerous locations considered, the
chosen polling places represent the most adequate, spaci-
ous and convenient for the orderly and expeditious holding
of said elections.
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25. That paragraph 25 of the second count of the com-
plaint does not contain facts well pled, but merely the
conclusions of the pleader as to matters of law, but that
the defendants deny such conclusions.

26. That paragraph 26 of the second count of the com-
plaint does not contain facts well pled, but merely the
conclusions of law and fact of the pleader, but that the
defendants deny such conclusions.

27. The defendants incorporate herein by express ref-
erence thereto the denials, admissions and averments con-
tained in paragraphs 21, 22 and 23, as hereinabove stated.

28. That paragraph 28 of the second count of the com-
plaint does not contain facts well pled, but merely the con-
clusions of the pleader, but the defendants deny such con-
clusions.

29. The defendants deny the allegations contained in
paragraph 29 of the second count of the complaint.

‘WHEREFORE, the defendants pray that the plaintiffs will
be denied relief and that the complaint will be dismissed
with prejudice to the plaintiffs.

Respectfully submitted,

/s/ R. L. Goza
R. L. Goza
Goza, Case & Montgomery
Attorneys at Law
114 W. Center Street
Canton, Mississippi
Attorneys for the defendants

CERTIFICATE O0F SERVICE

(omitted)



27
Filed May 30, 1969

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action No. 4464
Order

Plaintiffs having moved to file an amendment to the
Complaint, and it appearing that justice will be served by
allowing the amendment,

It Is Herery Orperep that the amendment attached
hereto be incorporated in the Complaint in this case, and
that a copy thereof be served upon Robert L. Goza, Esquire,
City Attorney, Canton, Mississippi, as sufficient service and
notice to all defendants.

OrperED this 30th day of May, 1969.

/s/ Harorp Cox
United States District Judge

Tiled May 30, 1969

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action No. 4464
Amendment to Complaini

Pursuant to leave of Court, add the following Third
Count (including paragraphs 30-38) to the Complaint, and
add the following clause 6 to the prayer for relief:

Tamp CouNT

30. Plaintiffs reallege the allegations of paragraphs 3,
4,5, 6, 7 and 12 above.
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31. Prior to 1969, four members of the Board of Alder-
men in the City of Canton were elected by wards, t.e.,
the voters of Ward 1 chose the alderman from Ward 1,
ete.

32. Prior to 1962, this was done pursuant to statute:

¢‘In all municipalities operating under a code charter
and having a population of less than ten thousand,
according to the latest available federal census, there
shall be five aldermen, which aldermen may be elected
from the municipality at large, or in the discretion of
the municipal authorities, the municipality may be di-
vided into four wards, with one alderman to be elected
from each ward and one from the municipality at large.
In all such municipalities having a population of ten
thousand, or more, according to the latest available
federal census, there shall be seven aldermen, and
the municipality shall be divided into six wards with
one alderman to be elected from each ward and one
from the municipality at large. The municipal au-
thorities may establish as many voting precincts in
each ward as may be necessary and desirable. The
mayor of the municipality shall be elected from the
municipality at large.”’

[Laws of 1950, Ch. 491, § 26, codified at Miss. Code of
1942, § 3374-36 (main volume).]

33. In 1962, this statute was amended to provide that
all voters in the City would vote on all aldermen:

“In all municipalities having a population of less
than ten thousand (10,000), according to the latest
available Federal Census, there shall be five (5) alder-
men, which aldermen may be elected from the munici-
pality at large, or in the discretion of the municipal
authority, the municipality may be divided into four
(4) wards, with one alderman to be selected from each
ward and one from the municipality at large. On a
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petition of twenty per cent (20%) of the qualified
electors of any such munieipality, the provisions of this
Act as to whether or not the aldermen shall be elected
from wards or from the city at large shall be deter-
mined by the vote of the majority of such qualified
electors of such municipality voting in a special elec-
tion called for that purpose. All aldermen shall be
selected by vote of the entire electorate of the munici-
pality. Those municipalities which determine to select
one alderman from each of the four (4) wards shall
select one from the candidates for alderman from
each particular ward who shall be a resident of said
ward by majority vote of the entire electorate of the
municipality.”’

[Laws of 1962, Ch. 537, codified at Miss. Code of 1942,
§ 3374-36 (pocket part).]

34. Despite this statutory change, the 1965 municipal
elections were conducted in the same manner as had pre-
viously been in effect under the pre-1962 law, i.e., each
ward elected its own aldermen.

35. Thus, individual ward elections were the ‘‘voting
qualification or prerequisite to voting, or standard, prac-
tice or procedure with respect to voting’’ in effect on and
after November 1, 1964, within the meaning of 42 U.S.C.
§ 1973c.

36. On information and belief, the change to a system
in which all city voters vote on each alderman has not been
submitted to the Attorney General of the United States,
nor has a declaratory judgment been obtained, as provided
in 42 U.S.C. §1973c.

37. The effect of the change will be to dilute the effec-
tiveness of the black voters in the City of Canton, because
there are heavy black majorities in Wards 3 and 4, while
the city-wide registration is approximately evenly divided
between black and white voters.
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38. The change also violates plaintiffs’ rights under the
fourteenth and fifteenth amendments to the Constitution
of the United States, by abridging their right to vote on
grounds of race, and without due process, and by denying
them equal protection of the laws.

* * *

6. That this Court order that the elections be held in
accordance with the applicable provisions of state and
federal law, but that the votes must be counted in the
manner heretofore followed, i.e., that only the votes of
voters in Ward 1 be counted in determining the winner
of the race for alderman in Ward 1, ete.

* * *
Respecttully submitted,

/s/ ARMAND DERFNER
Armand Derfner
James A. Lewis
603 North Farish Street
Jackson, Mississippi
Attorneys for Plaintiff's

May 30, 1969.
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Filed July 17, 1969
Opinion of Three-Judge Court

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action No. 4464

Before CoremaN, Circuit Judge, Cox, Chief District Judge,
and Nrxow, District Judge.

CoreEman, Circuit Judge.

1. TeE CONTROVERSY

Twelve days prior to the date preseribed by law for
the holding of Democratic municipal primaries throughout
Mississippi, the plaintiffs filed their suit in the Distriet
Court. They complained that in 1966 and 1968 the City
of Canton, Mississippi, had extended its municipal bound-
aries, that this caused a large number of white voters
to be included in the City, and that this diluted the effec-
tiveness of the vote of newly enfranchised black citizens. It
was said that this, in the absence of a submission to the
United States Attorney General or a declaratory judgment
from the United States District Court for the District of
Columbia, was a failure to comply with 42 U.S.C. § 1973c,
the Voting Rights Act of 1965.

The complaint also lodged a similar attack against the
re-location of polling places within the four wards of the
City of Canton.

May 8, 1969, pursuant to a hearing, Judge Nixon granted
a temporary restraining order enjoining the holding of the
municipal primaries scheduled for May 13 pending the

1 Enacted August 6, 1965, applicable to changes with respect to
any voting qualifications, standard practice, or procedure different
to that in force on November 1, 1964.
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disposition of the case on the merits. No election has
been held and the encumbents are holding over in their
respective offices, as provided by Mississippi law.

May 15, 1969, the Chief Judge of this Circuit constituted
a Three-Judge Court composed of Judges Coleman, Cox,
and Nixon.

By leave of the Court, May 30, 1969, the plaintiffs added
a third count. This alleged that prior to 1969 four mem-
bers of the Board of Aldermen in the City of Canton were
elected by wards. The complaint acknowledged that in
1962, prior to the enactment of the Voting Rights Act of
1965, the Mississippi Legislature enacted a general stat-
ute, amending existing law, to provide that Aldermen in
all municipalities of less than ten thousand population shall
be elected by a vote of the entire electorate of the munici-
pality, each required to reside in the ward which he pro-
posed to represent on the town council.? It was alleged
as a fact, which is the fact, that Canton did not comply
with this law in the municipal elections of 1965, but fol-
lowed the old statute, that is, the four aldermen were
elected by wards.

In 1969, Canton proposed to comply with the 1962 statute.
Plaintiffs say that this would be a change from the pro-
cedure in effect on November 1, 1964, and was thus invalid
until either submitted to the Attorney General or to the
United States District Court for the District of Columbia,
as in other cases.

2. Tue D=rcision

We have heard this case on stipulations of the parties,
exhibits, and oral testimony adduced in open court. We
find and hold that under the facts of this case the con-
tentions of the plaintiffs are not well taken, that the tem-

2 Chapter 537, Laws of Mississippi of 1962, Mississippi Code of
1942, § 3374-36.
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porary injunction should be dissolved, and the qualified
electors of the City of Canton should be free to hold an
election in compliance with the 1962 statute.

3. Tae Facts

Canton had a population of 9,707 at the last federal
census. Approximately 5,900 are registered to vote in
municipal elections.

Based on an average index of two voters per residence,
which the plaintiffs do not challenge, the 1965 expansion
of the Canton City limits brought into the City 46 black
voters and no white voters. Plaintiffs do not attack this
expansion. The 1966 expansion brought in 28 black voters
and 64 white voters. The 1968 expansion brought in 8
black voters and 112 white voters. The sum total of the
voters brought within the city limits by the three exten-
sions would be 82 black voters and 176 white voters, or
a majority of 94 white voters among those annexed in all
three expansions.

One of the plaintiffs, who was a candidate for Mayor
in the Democratic primary scheduled for May 13 [which
office would have been voted upon city at large in any
event] testified that as of January 12, 1969, there were
2052 white voters in Canton and 2794 black voters, a
majority of 742 black. He further testified that between
January 12 and February 3 approximately 800 white voters
registered in the city and only 150 black voters registered.
It is to be noted that the figure of 800 new white regis-
trants as contrasted to only 150 black registrants was not
supported by documentary evidence but represented the
witness’s best judgment after an observation of the regis-
tration books. If there were 800 new white registrants
after January 12 only 176 could have come from the an-
nexed areas, even if all had waited until then to register.
In any event all the witnesses agreed that regardless of
the 94 net gain in the white vote, brought about by the
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expansions, the majority of the electorate in the City of
Canton are black.

4. CoNcLUSIONS OF LLAW ON THE APPLICABILITY OF THE ACT
70 THE KXPANSIONS

We are therefore confronted with the question: Did
Congress intend (in the affected states) to freeze munieci-
palities to their existing boundaries, prohibiting any mu-
nicipal expansion even though, as in this case, the an-
nexations included a white majority of 94 in a total voting
population of 6,000, not destroying a black majority?

We have been cited nothing to show that Congress either
thought of such or intended it. Applying the full reach of
the Act, Congress could not have intended such a result
unless it were shown to be a stratagem deliberately designed
to overturn a black majority at the munmicipal polls. In
Canton, Mississippi, the black voters still had a majority
of not less than 600 after the expansions were effected.
It is significant that the first expansion brought in 46
black voters and no white voters at all. Moreover, the
City has expended over three quarters of a million dol-
lars bringing municipal services to the annexed area, in-
cluding the all-black annexation of 1965.

We therefore hold that these annexations were not vio-
lative of the Voting Rights Act of 1965.°

5. CompPLIANCE wiTH THE MuNIcipaL EiEctioN Law or 1962

On March 26, 1962, the Supreme Court decided Baker
v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L. Ed. 2d 663. On
May 24, 1962, the Mississippi Legislature, by and with
the approval of the Governor, enacted Chapter 537 of
the Laws of Mississippi of 1962, entitled ‘AN ACT pro-

8 Under Mississippi Law, municipalities may neither expand nor
contract their corporate limits at their unfettered diseretion. To
do either they must petition the Chancery Court, where any party
in interest may object and litizgate his objections. Mississippi Code
1942, § 3374-10, et seq.
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viding for the city-wide election of all individuals com-
prising the governing authority of any municipality’’. The
Act amended the previously existing § 3374-36, Mississippi
Code of 1942, and concluded with the following language,
not heretofore in the statute:

¢ All aldermen shall be selected by vote of the entire
electorate of the municipality. Those municipalities
which determine to select one alderman from each
ward shall select one of the candidates for alderman
from each particular ward by a majority vote of the
entire electorate of the mumicipality’’.

Plaintiffs do not attack the validity of this amendment.
They say it should not be observed in Canton in 1969
because it was not observed in 1965.

This enactment preceded the Voter Rights Act of 1965
by a little over three years. It permitted the requirement
that an alderman should reside in the ward he proposes to
represent, but the choice is left to all the voters in the muni-
cipality, each having an equal voice in the selection of the
governing authorities of the city. This complies with the
Constitutional requirement of one man—one vote, Dusch
v. Davis, 387 U.S. 112, 87 S.Ct. 1554, 18 L.Ed.2d 656 (1967).

We have previously pointed out that in the municipal
elections of 1965 Canton did not comply with the 1962 law.
The reasons for noncompliance are not shown. In any
event, plaintiffs wish to continue the invalid 1965 procedure
of allowing each ward to elect its alderman for the rea-
son that in one ward Negro citizens are in the overwhelming
majority, leaving them in the position, if they wished, of
voting on racial considerations alone and thus having at
least one Negro on the City Board.

If race alone is to govern the outcome of elections as
well as the official acts of city legislative bodies, it is obvi-
ous that if the procedure desired by the plaintiffs were
approved then the one Negro member of the Board would
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always be outvoted by the four white members. His
presence on the City Board would, in practical effect,
amount to nothing beyond the presence of a black man
who could always cast his dissenting vote. Since a ma-
jority of the voters in Canton are black it is equally true
that under the 1962 Aect the black voters have the power,
if they wish to be influenced by race alone to elect an all
black governing body.

We do not think, however, that this issue is to be de-
cided by these considerations.

In the first place, the City of Canton should obey the
one man—one vote rule. In the second, the 1962 Act
antedates the Voting Rights Aect of 1965, and could not
have been enacted for the purpose of thwarting the latter.
In the third, it is axiomatic that a violation of the law in the
elections of 1965 does not justify continued violations. The
City should comply with the law in 1969, regardless of
whether it complied in 1965. Indeed, non-compliance in
1969 would invalidate the election if a challenge were to
be raised. We are not impressed with the argument that
Congress intended to freeze unlawful election procedures.
Unlawful election procedure, insofar as the Fifteenth
Amendment applies, is what the Act intends to stop. More-
over, the state statute requiring that aldermen be elected
by all the voters of the municipality, instead of from indi-
vidual wards, brings cities in compliance with the one man
—one vote rule, leaving to all the inhabitants an equal
voice in the election of their municipal officials, something
which Congress could not abrogate without a Constitu-
tional Amendment.

‘We are therefore of the opinion that the contentions of
the plaintiffs on this issue are not due to be sustained.

6. Tae CHANGE 1IN PorLing PracEs

‘We find no merit in the attack upon the changes made in
the location of the polling places. The evidence on this
issue is undisputed. The same number of polling places
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will remain in each city ward. No voter will have to go
outside his ward to vote. The changes were made neces-
sary because one place did not have space for voting ma-
chines, two others had to be moved because they had been
situated on private property (bank lobbies) and permission
to use the space had been withdrawn, and another was
moved out of the courthouse to a school building because
facilities were more ample and the move eliminated any
interference with sessions of the various courts sitting
at the courthouse. '

This opinion constitutes our findings of fact and con-
clusions of law in this case, Rule 52(a), Federal Rules
of Civil Procedure.

Judgment may be entered by any Judge of the Court,
for the Court, dissolving the temporary injunction and
dismissing the complaint.

This July 17th, 1969.

/s/ Jas. P, CoLEMAN
United States Circuit Judge

/s/ Harorp Cox
Uwnited States Chief District
Judge

/s/WaLTER L. N1xXoN, JR.
United States District Judge
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Filed July 24, 1969

Judgment of 3-Judge Court

Pursuant to and in accordance with the opinion of this
Court herein, dated July 17, 1969, it is ordered, adjudged
and decreed by the Court:

(1) That the complaint as amended of the plaintiffs is
without merit and is dismissed with prejudice at the cost
of the plaintiffs, to be taxed by the Clerk of this Court
according to law;

(2) That the temporary restraining order granted herein
on May 12, 1969 at the instance of the plaintiffs was im-
providently granted, and the defendants were thus conse-
quently wrongfully restrained from conducting their May
13 and May 20, 1969 primary elections and general elec-
tion on June 3, 1969 for their municipal officers upon the
plaintiffs posting, as they did, a cash bond in the amount
of $2,500.00 with the Clerk of this Court, conditioned to
pay all damages sustained by the occasioned the defend-
ants as a result thereof. That said cash bond is hereby
condemned for the payment of all damages sustained by
the defendants as a result thereof and the amount of such
damages shall be determined at a hearing before a single
judge of this Court (Honorable William Harold Cox,
United States District Judge) at a time and place later
to be fixed at his direction; and said single judge of this
Court is vested with the full and plenary power and au-
thority to hear and decide such question and to enter a
proper judgment thereon and order process, the same in
all things as if such question were initially addressed to
him alone; and that such award shall be and constitute
the final judgment of this Court in this case;

(3) That the temporary restraining order herein dated
May 12, 1969 is dissolved and abated and the defendants
are expressly granted the full power and authority to con-
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duct their municipal elections according to law in accord-
ance with the opinion of this Court.
So Orperep, this July 18, A. D., 1969.
/s/ Jas. P. CoLEMAN
United States Circuit Judge
/s/ Harorp Cox
United States Chief District
Judge

/s/VVALTER L. Nxovw, Jr.
Uwnited States District Judge

Filed July 30, 1969

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Aection No. 4464

Notice of Appeal

Please take notice that the plaintiffs hereby appeal to
the Supreme Court of the United States, pursuant to 28
U.S.C. §1253, from the judgment of this court entered
July 18, 1969, dismissing the complaint.

Respectfully submitted,

/s/ ARMAND DERFNER
Armand Derfner
JamEs A, LEwis
Taunvya L. Baxnks
603 North Farish Street
Jackson, Mississippi
Attorneys for Plawntiffs

CERTIFICATE OF SERVICE

(omitted)
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Filed Aug. 12, 1969

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civ. No. 4464

Designation of Record

Come now appellants, pursuant to this Court’s Order
filed on July 31, 1969, and designate the following portions
of the record to be certified to the Clerk of the Supreme
Court of the United States:

1.
2.

RIS

_

How©w®N

Complaint (April 30, 1969)
Transcript of hearing on motion for temporary re-
straining order, including all exhibits (May 8, 1969)

. Oral opinion granting temporary restraining order

(May 8, 1969)

Temporary restraining order (May 12, 1969)

Answer (May 23, 1969)

Amendment to complaint, and order allowing amend-
ment (May 30, 1969)

Transecript of trial, including all exhibits (June 2, 1969)
Answer to amendment to complaint (not filed)
Opinion (July 17, 1969)

Judgment (July 18, 1969)

Notice of appeal (July 30, 1969)

Respectfully submitted,

/s/ARMAND DERFNER
Armand Derfner
James A. Lewis
Taunya L. Banks
603 North Farish Street
Jackson, Migsissippi 39202

August 11, 1969

‘CERTIFICATE OF SERVICE
(Omitted)
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Filed Sep. 9, 1969

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action 4464

Motion To Stay Judgment Pending Appeal

Come now the plaintiffs-appellants, having filed a notice
of appeal to the Supreme Court of the United States from
the judgment of this court dismissing the complaint with
prejudice, and move that that judgment be stayed insofar
as it allows the 1969 municipal elections to go forward in
the City of Canton, and move further that the temporary
restraining order previously granted be continued in effect
until the Supreme Court of the United States acts in this
matter or, in the alternative, that a temporary restraining
order be granted until the court of three judges can grant
an injunction pending appeal.

In support of this motion, plaintiffs-appellants would
show that the defendants have ordered the elections to go
forward beginning with the first primary on October 7,
1969 ; that gaining full relief after an election has already
been will be difficult even if plaintiffs-appellants obtain
a reversal, in view of the reluctance of courts to set aside
elections, see Allen v. Board of Elections, 393 U.S. —
(1969), and the resultant confusion to the voters; that
plaintiffs-appellants believe they have a meritorious ap-
peal; and that the corresponding injury by granting this
motion will be slight, since plaintiffs-appellants expect to
submit their jurisdictional statement and docket the appeal
by September 15, 1969, which means the Supreme Court
would, in the ordinary course, accept or decline jurisdiction
by November 1, 1969.
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For the above-stated reasons, plaintiffs-appellants move
that the elections be delayed until the Supreme Court of
the United States accepts or declines jurisdiction.

Respectfully submitted,

s/ ARMAND DERFNER

Armand Derfner

James A. Lewis

Taunya L. Banks
603 North Farish Street
Jackson, Mississippi

Attorneys for Appellants
September 5, 1969

Filed Sep. 23, 1969

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

Civil Action No. 4464
Order

Plaintiffs-Appellants having moved to stay that portion
of the judgment of dismissal which allows the elections in
the City of Canton to go forward, and having moved to
restrain the holding of those elections, and the court find-
ing that the motion is not well taken,

It Is Herery OrpErED that the motion for a partial stay
and to restrain the holding of the elections is denied, with-
out prejudice to the plaintiffs-appellants’ right, in the
event the judgment of this court is reversed, to apply to
this court for an order setting the elections aside.

Ordered this 12 day of September, 1969.

/s/ Jas. P. CoLEMAN
United States Circuit Judge
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Excerpts From Transcript of Proceedings of May 9, 1969
[12] Mr. Robert Chinn,

was thereupon called as a witness on behalf of the Plain-
tiff, and having been duly sworn, testified on his oath as
follows:

* * * * * * * * * *

[30] Q. Mr. Chinn, it has been stipulated that the most
recent previous elections in Ward Three, that is the elec-
tions for officers every four years, 53, ’57, 1961 and 1965,
have all taken place in the Canton Exchange Bank and
that the upcoming elections plan to take place in the Madi-
son County Jail. Are you familiar with the location of
the Canton Exchange Bank? A. Yes, I am.

Q. And where is that, in town? A. The Canton Exchange
Bank is located right off the [31] square, it is on the square.

Q. The center square in town? A. That’s right. On
Peace Street on the right hand side, coming into town.

Q. And where is the Madison County Jail? A. The
Madison County Jail is located around about four blocks
over on Fulton Street.

By Mr. Goza:

If your Honor please, for the accuracy of the record,
that building they refer to is not the Madison County Jail.

It is a building formerly occupied by the Madison County
Jail.

By Mr. Derfner:
The new Madison County Jail is not even in the City of

‘Canton.

By Mr. Goza:

That is correct.
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By Mr. Derfner: (continuing direct examination)

Q. And likewise the stipulation is that the previous gen-
eral elections for Ward Four have all taken place at the
courthouse and that the upcoming elections plan to take
place at the King Lumber Company. Are you familiar
with the location of the courthouse? A. Yes, I am.

Q. Where is that? A. Located on the square in the

middle part of town.
[32] Q. And where is the King Lumber Company lo-
cated? A. It is located out about Lincoln—let’s see, out
there in the saw mill area. In the saw mill quarter area.
I could point it out on the map.

* * * * * * * * * *

[36] Q. I am showing you five photographs, Mr. Chinn
and I ask you if you can identify them? A. This is the
Old County Jail here, located on Fulton Street, Ward
Three, where they are supposed to vote this time. This
has never been used for voting.

Q. Are all of the pictures of the Old County Jail? A.
This is another picture of the Old County Jail. This is an-
other one, and this is another one and this also is another
one.

By Mr. Derfner:

I would like those marked as Plaintiffs Exhibits One
through Five and introduced into evidence.

* * * * * * * * * *

By the Court:

Let these five photographs be admitted in evidence and
marked as one Exhibit, Plaintiff’s Exhibit One.

[37] (Same Received in KEvidence and Marked Exhibit
P-1)
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By Mr. Derfner: (continuing direet examination)

Q. Did you go inside that building, Mr. Chinn? A. I
looked inside of it. I couldn’t go inside because it was
locked.

Q. What did you see inside? A. I seen screen doors
laying on the floor and screen hanging all over the place.

Q. Did you notice the condition of the floor boards, either
inside or out on the porch? A. Buckled up and loose.

Q. Have you ever been in that jail yourself? Inside that
jail? A. 1 have.

Q. When was that? A. In 1965.
Q. What were you there for? A. Picketing.
Q. What happened to the charges? A. The charges were
dropped.
By the Court:
What has that got to do with this case, Counsel?

By Mr. Derfner:

I want to establish the witness’ familiarity with the jail
and at the same time I don’t want his credibility as a wit-
ness [39] to be prejudiced by the fact that he has been in
as a prisoner.

By the Court:

All right, let’s proceed and let’s get to the issues in this
case. Stick to the issues in this case.

By Mr. Derfner: (continuing direct examination)

Q. Is that building roomy? A. No it is not roomy. The
corridor in there is only around about four feet, I think.
The hall.

Q. Are there any big rooms? A. The rooms are around
about twelve by twelve.

Q. Is it well 1it? A. No, it is not.
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By the Court:

‘When were you last inside?
By the Witness:

Last inside in ’65. I looked inside of it the other day,
in one room.

By the Court:

Could you tell what the lighting condition was the other
day in this buildings?

By the Witness:

It was in the daytime, nothing was being used in there
and the lights wasn’t on.

By Mr. Derfner: (continuing direct examination)

Q. Was there substantial sun light in the building? [40]
A. No.

Q. Of your knowledge, just answer this question yes or
no, do you know if the black community in the City of
Canton has an impression or reaction about that building?

By Mr. Goza:

Your Honor, we object to that question as calling for
a conclusion of this witness.

By the Court:

Sustain the objection. * * *

* * * * * * * * * *

By Mr. Derfner: (continuing direct examination)

Q. Has there been any public discussion or public meet-
ings among the black citizens in the City of Canton and
public statements in connection with that building or events
in that building in the past year?
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By Mr. Goza:

Your Honor, [41] we object to that as being irrelevant
and based on hearsay.

By the Court:
Will you repeat that question—Counsel?
By Mr. Derfner:

The question was has there been either public discus-
sions, public meetings or public statements in the black
community of the City of Canton about that building in the
past. I think, the relevance, your Honor, is when I com-
plete the line of questioning, I think it will show that there
is a definite fear and antagonism on the part of black people
in the City of Canton which has been demonstrated by
statements, meetings and discussions relating to event that
have taken place in there, and therefore it would act as a
significant deterrent on the willingness of people to go to
that building to exercise as important a right as voting.

By Mr. Goza:

Your Honor, our objection is based on the fact that this
witness may be permitted to testify about how he personally
feels but it is stretching a point to say that he can get up
here and testify as to what twenty-five hundred or twenty-
six hundred colored voters feel.

By the Court:

I sustain the objection. He can testify as to his own
personal feeling toward this matter.

By Mr. Derfner:

[42] May I make a proffer on this point, your Honor?
By the Court:

Yes, you may.



46b
By Mr. Derfner:

The proffer is that if the witness were allowed to testify
to answer the last question and the line of questioning
developed from that, he would testify that as recently as
last Fall there was a juvenile incarcerated in that jail for
several weeks, that the juvenile’s name was Cleo Clark, that
the juvenile was finally released from jail on an order of
Habeas Corpus granted by this Court; that that juvenile
was mistreated or at least claims he was mistreated and it
is the belief of many or most black people in the City of
Canton, Mississippi, that he was in fact mistreated in the
jail and by officials of the jail and that there were numerous
public meetings including some of them attended by as
many as five, six or seven hundred people in the City of
Canton complaining about this treatment and voicing dis-
satisfaction with that building and all the events that had
gone on in there. That the result of that, of those meet-
ings was to start a movement of some sorts, including a
selective buying campaign in the City of Canton and that
many of the—many or most of the black citizens of the City
of Canton are engaged in what might be called political
activity or organizational activity which has grown out of
events that took place in that building.

[43] By the Court:

To me, that would not be simple hearsay, it would be
compounded hearsay and I will sustain the objection. Your
offer is made.

By Mr. Derfner:

Thank you, Your Honor.
By the Court:

I might say that I am familiar with the Cleo Clark case.
I am the one that turned him lose but I found no evidence



46¢

of mistreatment in that case. I found he was being held
illegally, however.

By Mr. Derfner:

I ddin’t mean to imply, Your Honor, that the Habeas
Corpus was granted in relation to the mistreatment, it was
on the grounds of custody.

By the Court:
All right.

By Mr. Derfner: (continuing direct examination)

Q. T am showing you four pictures, Mr. Chinn, and ask
you if you can identify those pictures? A. This is the
School Administration Building here that is going to be
used. Ward Four, newly voting precinet.

Q. Have you heard that building referred to as the King
Lumber Company, in recent times? A. Yes, sure.

[44] Q. And where have you heard or seen it referred to
as the King Lumber Company? A. From all the folks that
live out there, everybody that lives in the City and the
County.

[64] Cross Examination

By Mr. Goza:

[58] Q. Do you know how many houses—you have testi-
fied from Plaintiff’s Exhibit ‘“A’’, as to the area which
was annexed in 1966 and the number of houses that were
in 1t as of last Monday when you counted them. How
many houses were in that area [59] at the time of the
annexation or in 1966? A. In terms of the first one or the
last one?
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Q. In 1966, the part east of town as shown on Exhibit
“A””. A. May I see those exhibits, please?

Q. If you need to use the pointer, you may do so. A. I
would say approximately, in this area over here which has
been newly developed, about three years, which would catch
1966, you said, didn’t you? You said 19667

Q. 1966. A. Approximately a hundred houses east of
Canton and west of Forty-three, including those two areas,
and behind Mr. A. C. Slaughter’s store, down east, going
towards Madison Woodwork.

Q. Did you count those houses in 1966 when this expan-
sion became effective? A. I counted them.

Q. In 19667 A. No, not in 1966.

Q. Do you know how many houses were in that area in
1966? A. I don’t know how many was in there in 1966, no.

* * * * * * * * * *

[68] Q. Now, you have sought public office on two other
[69] occasions, is that not correct? A. That’s right.

Q. In what elections? In what years? A. In 1966 and
1967.

Q. Which year did you run for supervisor? A. In 1967.
Q. And you ran for Constable in 1966? A. That’s right.

Q. State whether or not the City Hall of the City of
Canton was used as a polling place in those elections by the
County? A. The City Hall?

Q. The City Hall. A. The City Hall was used, the Court-
house was used and the Armory was used.

Q. So you are not down here telling the Court that this
is the first time the City Hall has been used for a polling
place? A. No, I am not saying this is the first time City
Hall has been used. It is the County now. We are talking
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about a County thing, right? You are talking about a
County election?

Q. That was my question. State whether or not you
participated in a City election in November of 1969, a bond
election?

By the Court:
You mean Sixty-eight?
[70] By Mr. Goza:
Sixty-eight, excuse me, your Honor.
By the Witness:
Sixty-eight, I did.
By Mr. Goza: (continuing cross examination)

Q. State whether or not City Hall was used as a polling
place at that election? A. As T recall the polling places
where the bond issue was Shackleford Insurance, Court-
house the Employment Office—I believe City Hall.

Q. City Hall. And you participated in that election?
A. T did.

[72] Q. Are there any other members of the Colored
Race seeking—running in the Democratic Primary? A.
Yes, sir.

Q. Who is that? A. Mr. Cooper.
[73] Q. Is he a party to this lawsuit? A. In terms of
name on petition?

Q. Right. A. No.

Q. Are there any other independent candidates of the
colored race seeking election in the General Election who
are not named in this Petition by name? A. One person.

Q. Who is that? A. Mr. Sam Young, for reasons, if you
want me to explain.

Q. I want you to tell me whether he is or not, is what T
want to know. A. He is not.
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Q. What office is he seeking? A. Alderman from Ward
Three.

By the Court:
As a Democrat?

By the Witness:
Independent.

* * #* * * » * * * *

[74] Q. Where is the Parish Center in regard to the City
Hall? A. Approximately twenty-five to fifty yards. Right
across the street. It is in front of it.

Q. Where is the Old Jail building in regard to the City
Hall? A. About two hundred yards behind the City Hall.

Q. In other words, all three of them are right there
[75] together, are they mot? A. All three of them are
right there together.

* * #* * * #* * * * *

[79] Redirect Examination
By Mr. Derfner:

Q. Were the old polling places close together? A. They
were.

Q. Are the new polling places close together? A. They
are.

Q. Is King Lumber Company close to the other polling
places? A. No.

Q. And where were the old polling places when they
were close together? A. It was City Hall—in terms of the
City election?

Q. You say they were all close together. Where were
they grouped in one area? A. They were.

Q. Could you describe that area? A. Most of them were
on the square.

Q. Courthouse square? [80] A. That’s right.

* * * * * * * ¥* * *
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[82] Mr. Gus Noble,

was thereupon called as a witness, having been duly sworn,
testified on his oath as follows, on behalf of the Defendants:

Direct Examination
By Mr. Goza:

Q. Please state your name to the Court? A. Gus Noble.

Q. Where do you live, Mr. Noble? A. 701 Kathy Circle,
Canton, Mississippi. :

Q. What is your business or occupation? A. My busi-
ness is insurance and real estate at 118 North Liberty
Street, Canton, Mississippi.

Q. How long have you engaged in the real estate busi-
ness? A. For the last eighteen years.

Q. Do you hold any license from the State of Mississippi
to engage in real estate? A. Yes, I do, a brokers license.

Q. How long have you been a licensed broker? A. About
the last ten years, sir.

Q. What types of property—with which types of prop-
erty do you deal? [83] A. All types, farm property, resi-
dential property and commercial property. Rental prop-
erty.

Q. How long have you lived in the City of Canton? A.
Other than my military career, sir, all my life.

Q. Are you familiar with its growth and expansion over
the last ten years? A. Yes, I am.

Q. Did you serve on any—have you served on any type
commission in the City of Canton in regard to growth
and expansion of the City? A. Yes, sir, I was commis-
sioner of the zoning and development commission for the
City of ‘Canton and Madison County.

Q. When was that? A. In 1959 to approximately 1963.

By the Court:

Mr. Goza, I would like to say this right now, the case of
Allen versus iState Board of Elections was decided unani-
mously by the United States Supreme Court on March 3,
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1969 and limits this hearing to two issues. One, whether
or not there has been a change by a state or any political
subdivision in any of its laws which constitutes—enactment
of which constitutes a voting qualification or prerequisite
to voting or standard, practice or procedure with respect
to voting within the meaning of Section Five of the Voting
Rights Act of 19656 and which would or could affect by a
dillution of voting power as well as an absolute [84] prohi-
bition on casting a ballot and if so whether or not the
political subdivision that made this change had secured
from the District Court for the District of Columbia a
declaratory judgment authorizing this change or had ob-
tained the approval of the Attorney General of the United
States and those are really the only issues before us at
this time. That is the law as anmounced by the United
States Supreme Court.

I think that under the law now, that the Defendants who
make such a change without the authority must obtain that
authority and must there prove before the United States
Distriect Court for the District of Columbia, or to the
satisfaction of the Attorney General of the United States
that the change that was made was not made for the pur-
pose—that is, was not made in prohibition of Voting Rights
Act of 1965, which the Courts have held was enacted to
protect citizens’ rights under the Fourteenth and Fifteenth
Amendments to the United States Constitution.

I don’t think that this court can now concern itself with
or have the authority to make any determination in that
regard at this time. T am not stating this or holding that
the ‘City of Canton had any ulterior motive or had any-
thing in mind by these annexations to deprive any citizen
of his vote or to dillute the voting rights of the Negro eciti-
zens of the City of Canton, but that’s not, under the law
now, since the recent decision of Allen versus Board of—
State Board of Elections, [85] which was a Mississippi
case, that is a matter that has to be either litigated before
the United States Distriet Court for the District of Colum-
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bia, or a matter which has to be taken up with the Attorney
General of the United States.

I can’t say that I agree with the philosophy or the basis
for the holding by the United States Supreme Court, but
nevertheless 1 am certainly bound by it and I will never
shirk my duty to follow it until the law is changed.

Therefore, I think we are getting ready to go into some-
thing now which is really not relevant at this particular
time before this 'Court. This is a matter that must be pre-
sented under the—under 42 U.JS:C. Section 1973 to the
United iStates District Court for the District of ‘Columbia,
or to the Attorney General of the United States if his ap-
proval is sought in this regard and the only issues before
this ‘Court were whether or not the State or one of its
political subdivisions, which is a city, an incorporated city,
has changed its law or enacted a law or—let me use the
precise language—shall enact or seek to administer any
voting qualification or prerequisite or standard, practice or
procedure with respect to voting different from that that
was in effect and in force on November 1, 1964, and the
Supreme Court in Allen versus the State Board of Elec-
tions held that this provision must be given a very liberal
interpretation and that if there is any act done or any
enactment by the State or any 'City within the State which
would in any way involve [86] a change from the situation
that existed on November 1, 1964 which could affect by a
dillution of voting power the voting in any such subdivision
of the state or political subdivision thereof which would
possibly affect voting qualifications, prerequisites, stand-
ards, practice or procedure with respect to voting within
the meaning of Section Five of the Voting Rights Aect of
1965, then it became the duty and responsibility of the
political subdivision to either obtain a declaratory judg-
ment from the United States District Court for the District
of Columbia or Attorney 'General of the United States to
put that change into effect, and it has been stipulated that
there has been no request or any act of the Attorney Gen-
eral nor any action filed in the United States Distriet Court
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for the District of ‘Columbia, so the only question before
the Court at this time, as I see it, 1s whether or not there
was a change and secondly, whether or not this change in
any way constituted a voting qualification or prerequisite
to voting or standard, practice or procedure with respect
to voting which did not exist on November 1, 1964. No
other issue is before us at this particular time. The law
specifically and clearly states that the burden is on the
City in this particular instance.

By Mr. Goza: Yes, sir.

By the Court: To convince the Attorney General of the
United States [87] or the District Court for the District
of Columbia that the change in procedure or voting quali-
fications or standard or practice was not done for the pur-
poses prohibited by and protected by the Section Five of
the Voting Rights Act of 1965.

That is not a matter that this Court can determine. The
only matter that this Court is called upon to determine
now is whether or not there was such a change which would
dillute or affect voting rights because of the change in
standard, practice and procedure or voting qualifications,
other than those or from those that existed on November
1, 1964.

So the Court is of the opinion that the matter that we
are going into now, which I think you are trying to prove
by that, is there was no ulterior motive—

By Mr. Goza: —That’s correct.

By the Court: —or rather mno illegal motive or motive
to deny any citizen his right to vote or to dillute his vote,
I don’t think that that is a matter properly before the
Court at this time.

By Mr. Goza: I believe you are correct, your Honor.
The purpose of part of this was to show that these things
were done in the ordinary course of business, so to speak,
and done in good faith.

By the Court: I don’t think they were done for any
other reason. I [88] think they were done in good faith.
T don’t think they were done for any other reason, that I
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have been done so far, I don’t think they were done for
the reason that the Plaintiffs or Petitioners herein allege
they were done for, but at the same time that question
or that matter of determination by me has been completely
taken away by the laws enacted by the ‘Congress and by the
decision of the United States Supreme Court in Allen
versus State Board of Elections. I am mot to determine
that. All T can determine under the law is whether or not
there has been such a change in standard, practice or pro-
cedure of voting qualifications or prerequisite than those
that existed on November 1st, 1964, and after that—with
out approval, which has been stipulated that that has not
been requested and without that we can’t go any further
in this case.

By Mr. Goza: I see, Sir. The second purpose of Mr.
Noble’s testimony was to show that in the area that—
what I call the eastern annexed area, the 1966 area, that
a large number of the people who live there now were
residents of and qualified electors of the City of Canton
on November 1, 1964, who have subsequently moved into
this area.

By the Court: I would let you go into that.

By Mr. Goza: And then the second is the reason the
polling places were [89] changed, for the Court’s benefit
in this, that two of the polling places that were used prior
to November 1, 1964 are not available to the City. They
just can’t be used.

By the Court: T would let you go into that.

By Mr. Goza: (continuing direct examination
of Mr. Noble)

Q. Mr. Noble, are you familiar with the area which the
City annexed in 1966? A. Yes, sir, I am.

Q. And in what area is that? A. The east part of the
City, sir. ‘

Q. Do you know how many houses were in this annexed
area when it was annexed? A. I would estimate about
twenty.
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Q. Do you know how many houses there are now? A.
Approximately sixty.

Q. Do you know whether or not—by the way, are you
connected in any way with the development of that area?
A. Yes, sir, we have a construction company which builds
new homes and we have built quite a few in this area, sir.

Q. Are you familiar with the persons who have bought
these homes and who have moved into them? A. To a
great degree, yes, sir.

Q. Con you estimate the number of people in the eastern
area who were qualified electors of the City of Canton on
November [90] 1st, 1964 and have since moved into the
annexed area? A. It would be just a rough estimate, Mr.
Goza, but T would estimate maybe twenty-five or thirty.

Q. Twenty-five or thirty people? A. Yes, sir, about fif-
teen families.

Q. Do you know what the population of that area is now?
A. T would estimate perhaps ninety or a hundred persons
in this area. I am mnot positive about that, sir.

Q. Do you know what the population of the area was in
1966 when 1t was annexed, your best estimate?

By the Court: Are you talking about voters or popula-
tion?

By Mr. Goza: Population, your Honor.

By the Witness: This is the question, Mr. 'Goza because

we are getting into children and I am trying to estimate the
adults in this area.

By Mr. Goza: (continuing direct examination)

Q. Base it on the adult population. A. I would hate to
venture a guess, Mr. Goza, because it would be just a rough
estimate on my part, I would say perhaps fifty-five or
sixty.

Q. Who lived in the area at that time? A. In 1966
[91] Q. Yes. A. No, sir, maybe without going house by
house down the different streets it would be very difficult to
do, which T am trying to do mentally but I am having a
problem of keeping up with the streets and houses.
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Q. I see. Are you familiar with the area which the City
annexed in 1968? A. Yes, sir.

Q. Do you know the number of houses in that area? A.
Approximately a hundred houses, sir.

Q. Can you give us an estimate of the adult population
of that area? A. Perhaps a hundred and eighty, sir.

Q. Mr. Noble, do you hold any position with the City of
Canton at this time or any of its agents? A.TI am a mem-
ber of the Democratic Election Clommission, sir.

Q. State whether or not you played any part in the selec-
tion of the polling places which we propose to use in the
primary and general elections? A. Yes, sir, I did.

Q. I call your attention to the First National Bank build-
ing. Until this year, has that been used as a polling place
in the City of Canton? A. It has in the past, yes, sir.
[92] Q. Why was it not so designated for this election?
A. The Board of Directors and the President of the Bank
asked that it not be used in the future for security regula-
tions. The polls open at seven and the bank’s legal hours
are from nine until two and the polls remain open until
six. The use of voting machines now, they are approxi-
mately six feet long and they take up quite a bit of room.
I think the plan is for five machines for that ward and
there is just mot enough room in the small lobby of the
bank, sir, and this is true also of the Canton Exchange
Bank. They have asked that their facilities not be con-
sidered for use any longer.

By the Court: We are going into this question of motive
again.

By Mr. Goza: Yes, sir, your Honor, I don’t know how
to get around this.

By the Court: T am powerless to decide this case on the
question of motive. That is a matter that the Congress and
the United States Supreme Court has said is left up to the
Attorney ‘General of the United States and the District
Court for the District of Columbia. It completely de-
prives the Umited States District Courts of the districts



56

in which these matter come up and arise from making a
determination in this matter.

By Mr. Goza: Your Honor, the purpose of this was not
so much the [93] motive but the fact that if an election is
going to be held at all in Wards Two and Three, it will
have to be held somewhere else from the old places. There
is just mo way—that’s the dilemma that we are in, that
those people have no place to vote any more and I cer-
tainly don’t think it is the intention of the Congress or the
Court to require the owner of private property to let it be
used as a polling place.

By the ‘Court: The changing of polling places doesn’t
impress me at all as changing any standard or real pro-
cedure or practice that is meaningful. The thing that con-
cerns me is the annexation of these two new areas and in-
creasing the number of voters who could vote in the City
of Canton, that is, it took in new areas just as the State
Legislature did when it authorized county wide elections
for supervisors of each beat, and that’s exactly what was
struck down and prohibited in Allen versus State Board of
Elections.

* * * * # Re & * * *
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Excerpis from Transcripit of Proceedings of June 2. 1969

[1] UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
JACESON DIVISION

Civil Action Number 4464

Erxest PERkIns, JorN Nicmovrs, Roserr CHINN, CHARLES
Hagrris, Jr., Froxzm Gooprog, and VEra (CoOLLINS, on
their behalf and on behalf of all others similarly
situated, Plawntiffs

V.

L. S. MarreEWS, MaYOR oF THE CITY OF CANTON, GLYNN
Coox, Amos DowpiE, Jr., KarL B. GooLssy, Sr., L. H.
Jornson and HermiT Joxes, Aldermen of the City of
Canton; C. F. Rmperr, R. H. Houmes, Dr. G. A. Car-
MICHAEL, Gius NosLe, Mack Racespare and Ror Dow,
Democratic Municipal executive committee of the City
of Canton; and R. H. SEACKLEFORD, JR., JoE TuPE, and
Wriam B. Crawrorp, Municipal Election (Commission
of the City of Canton, Defendants

APPEARANCES :

ArvaxD DERFNER and Taunva Lovern Banks, 603 North
Farish Street, Jackson, Mississippi;
For the Plaintiffs.

RoserT L. Goza, and Bos MonTcomERY, 114 West Center
iStreet, Canton, Mississsippi;
For the Defendants.

[2] Be It RememBERED that on, to-wit: Monday, June 2,
1969, the above styled and numbered cause came on for
hearing before the Howorasie J. P. Coremax, United
States Circuit Judge, Hovorasre Wrinriam Harorp Cox,
United States District Judge, and HoNoraBLE WaLTER L.
Nmxox, Jr., United States District Judge, at Jackson, Mis-
sissippi, in the Jackson Division, when the following pro-
ceedings were had and entered of record:

* * * » * » * * *
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[8] By Judge Cox: [9] Let’s move along, gentlemen. As
I recall it this morning it was agreed by counsel that the
1965 extension embraced 23 houses with 46 voters, all
negro.

By Mr. Doerfner: That’s right, Your Honor.

By Judge Cox: You couldn’t make an agreement as to
what was embraced in 1966 extension so that will be a sub-
ject matter of proof. 1968 extension it was agreed that it
embraced 60 houses, 56 of which were white and 4 of which
were colored involving 120 voters. Is that correct, counsel?

By Mr. Goza: That is correct, Your Honor.

By Mr. Doerfner: Yes, sir. The numbers of voters are
approximate and based on just a rough formula counting
an average of 2 voters per house.

* * * * * » * » * *
[11] First witness is Mr. John Nichols
John Andrew Nichols

called as a witness for and on behalf of Plaintiffs, was
sworn and testified as follows:

Direct Examination

[12] By Mr. Doerfner:

Q. State your name sir? A. John Andrew Nichols.

* * * * * * * * * *
Q. And where do you reside? A. In Canton, Mississippi.
Q. What is your occupation? A. I'm a lawyer.

Q. How old are you? A. 26.
Q. And how long have you lived in Canton, Mississippi?

A. All my life.

Q. Are you a plaintiff in this case? A. Yes, I am.

Q. In what status? A. I’m sorry.

Q. In what status are you a plaintiff? A. I’'m a plain-
tiff as one of the candidate. I’'m a candidate for mayor
in the City of Canton in the upcoming elections.

Q. And are you familiar with population of the City of
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[13] Canton both in terms of its general location and its
racial breakdown? A. Yes, I think so.

Q. And in what way are you familiar with that or
how have you become familiar with that? A. I am famil-
iar by the fact that I have resided in the town all my life
and uhh as far as breakdown goes I’'m uhh I have done
voter registration campaign in the City of Canton and
I’'m also familiar on that basis with the uhh residential
areas and the uhh number of registered voters and the
approximate population of the town.

Q. In terms of that registration campaign have you
seen the list of registered voters in the City of Canton?
A. Yes, I have.

Q. And when have you seen those? A. I saw, have
seen them on numerous occasions. Uhh one I saw them
on about January 12th, uhh 12th or 13th, in the City
Clerk’s office at City Hall in Canton and I saw them later
on couple of later occasions just too uhh for my own pur-
poses.

Q. Have you worked with those lists? A. Yes, I have.

Q. For what purpose? A. Well, uhh to approximate
the voting uhh registration [14] and strength in Canton
we went over the lists and copied them by hand uhh be-
ginning on January 12th or 13th and uhh since that time
we also had ubh our campaign and we have been back
over the lists then to approximate the number of voters
who are registered during our campaign and to give a new
picture of the strength of the voters in Canton.

By Judge Nixon: You an independent or a democrat
in the coming election?
By the Witness: I’'m an independent.

By Mr. Doerfner:

Q. I’'m showing you three pages, Mr. Nichols, and ask
if you can identify those pages? A. Yes, I can.
Q. What are they? A. These are copies of uhh calcu-
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lator tapes which I used [15] to figure out the number of
voters in each ward for the City of Canton.

Q. And do the totals on those pages reflect your esti-
mate of the number of whites and number of blacks regis-
tered in each ward as at a certain date? A. The totals do
that and uhh they represent the uhh the list as it was hand
copied after uhh on about January the 12th, 1969.

Q. And you have on there as I gather both individual
ward breakdowns and total breakdown? A. Right.

Q. What is the total breakdown by black and white? A.
Total is 2052 black, this is as of January 12th or 13th,
1969, and 2,794 black.

Q. 2052 white and 2794 black? A. Right.

Q. And as— A. (Interrupting) As of January 12th.

Q. And this is based on your estimate based on your
analysis of the names and addresses of the people on the
list? A. Right. I went through the list personally. I went
through each name to uhh check by residence and name
or by address and mame uhh whether a person was ap-
proximate black or white and uhh I came up with [16]
totals as result.

Q. You are not saying those are precise totals to the
exact number are you? A. No, I'm not.

Q. You could be off by a little bit? A. Right, but I think
its 95% or more correct.

Q. Has there been, was there subsequent registration
after that date of voters who would have been eligible
for this election? A. Right. Well as I stated we did a
voter registration campaign leading up to uhh February
3rd which would have been the cutoff date for people who
could have registered and voted in the June elections, in

‘the May and June elections and uhh during that campaign

we registered uhh approximately 150 more black people
and they were approximately uhh I think 800 or 810 uhh
white voters registered in the same period.

Q. And would that also include people who had regis-
tered with the federal registrar after February 3rd? A.
No, those figures I just gave you do not.

—a
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Q. And were there some few additional voters registered
with the federal registrars? A. Right. Uhh I don’t have
any figures off hand but there were approximately, I really
can’t approximate but I just ubh would guess but there
were a number of them [17] registered after.

Q. Would it be fewer than 100? A. I would say it would
be approximately 100 maybe.

Q. And you don’t have the racial breakdown of those
figures? A. No, I don’t.

By Mr. Doerfner:

I would like to have those three sheets marked for iden-
tification and introduced into evidence as exhibit to plain-
tiff Nichols’ testimony.

By Judge Coleman:
Let them be so marked and admitted.

(Received in evidence and marked Plaintiff’s Exhibit
)
By Mr. Doerfner:

I would like to have the map shown to the witness
please.

Q. Now, Mr. Nichols, I direct your attention on that map,
I’'m sorry. Could I have the, could I have the witness
shown the exhibit for another moment? ‘Could you show
the witness the exhibit again, the original exhibit, those
three pages. Mr. Nichols, do those, does that exhibit indi-
cate which are black majority wards and which are white
majority wards and by about how much? A. Yes, they do.

Q. What does it show as to that? [18] A. Uhh pre-
dominantly black wards are wards three and four.

* * * * * * * * * *

By the Witness:

Right. The predominantly negro wards are wards three
and ward four and in ward three there’s approximately
uhh an 1100, yes, an 1100 uhh black majority and in ward
four there is approximately uhh 700 vote black majority.
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By Mr. Doerfner:
Q. Thank you. Now can I have him shown the map?
By Judge Cox:
You have already counted votes have you?
By the Witness:
I'm sorry sir.
[19] By Judge Cox:
You tell us about what the majorities are. You have

already counted the votes have you, you say there will
be 700?

By the Witness:

Uhh I counted the names on the lists that I had, T
didn’t count votes, no sir.

By Judge Cox:

You assume they are going to vote by race. I thought
that had been condemned by everybody.

By the Witness:

No, I just uhh uhh I used the term voters loosely, Your
Honor. The word black registered voters as I stated would
be more correct.

* * * * * * %k * * *
[24] By Judge Coleman:

Have your witness to mark these locations on the map
without any further elaboration to us. If you want to
make it a part of the record just let him mark the places
because I am as familiar with Canton as you are in all
likelihood and probably more so. I know where these places
all are and we are taking up a lot of time unnecessarily
if you are trying to proce the case before us. Let him
take his pencil, mark these locations, write out by them
what they are, and let’s to on with our proof, because we
are wasting a lot of time.



71

[25] By Mr. Doerfner:
Q. Mr. Nichols,—
By Judge Cox:
Let him do that when he steps off the stand.
By Judge Coleman:
Yes, he can do that when he comes off the witness stand.
By Mr. Doerfner:

Okay.

Q. Mr. Nichols. refering to ward four in the city would
you indicate what the racial composition of the neighbor-
hoods is with especial reference to the location of polling
places? A. Where the polling place was uhh designated
by the city ordinance to be for these elections 1969 it is
where I have number two which is about here and its
located in a predominantly white area and its near also a
white church borders right near the polling place. Now
ubh in ward, and basically what you can do is that bring
this line, this boundary line in to about here—

Q. (Interrupting) Which boundary line is that? A.
This is the boundary line for ward four where—

Q. (Interrupting) Along what street? A. This is on
Yandell Street and if you just extend it out to uhh ap-
proximately uhh the railroad crossing—

Q. (Interrupting) West? [26] A. Yes, west, to about
the railroad crossing and go uhh about due north the whole
area would be totally almost totally white and all the rest
of the area from the railroad crossing further west to the
boundary of the city and on south would be practically
all black. .

Q. And is that new polling place also near the newly
annexed area? A. Yes, it is. Its uhh, its right I think
within a half mile to a mile of the polling uhh new an-
nexation zone.



72

Q. Have you seen elections being conducted in Canton in
the past few years? A. Yes, I have.

Q. And how many have you seen? A. Oh, I've seen—
* * * * * * * * * %

By the Witness:

In 1967 I saw the uhh democratic party primaries and
run off. TUhh elections in 1968 1 saw the presidential
[27] election.

Q. And have you seen the elections in ward four in
these areas at these times? A. On those three occasions?

Q. Yes. A. Yes, I did.

Q. And the elections in that area for the county and
state elections? A. Well all uhh most of the people in what
is, ward four would be in what is called uhh in the county
the west ward and they all voted up here at the armory
which is on Park Street in Canton, the National Guard
Armory. Q. And have you observed by what means most
of the black voters in ward four have reached the polling
place? A. Majority of them walk.

Q. Thank you. I direction your attention further, Mr.
Nichols, to the, I’'m sorry, strike that?

By Judge Nixon:
How far is the old from the new polling place in ward
four?
* * * * * * * * * *
[28] By the Witness:

I’d say about maybe half a mile to a mile, Your Honor,
or maybe, that, thats about that.

* * * * * * * * * *
[29] iCross Examination
[30] By Mr. Goza:

Q. Your testimony on direct examination was that you
made a compilation of the total number of voters in the
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City of ‘Canton as of January the 12th, 1969? A. Yes, as
of about that date.

Q. What was the total figure? A. Could I see those
lists that T just made. Total figure as of that date was
2,794 black, 2,052 white.

Q. Make a total of 4846, do you agree with that figure?
A. Yes. Yes sir.

Q. What was the total number of voters regardless of
race residing within ward four as of that date? A. In
ward four?

Q. Regardless of race the total number of voters? A.
I come up with the figure of 1585.

Q. What is the total number of voters residing in ward
four regardless of race as of this date according to your
figures? A. As of this date? I don’t have figures as of
this date. I took these only as of that date and T made an
approximation at to what had occurred since then.

By Judge Coleman:

‘When were these extension ordinances adopted or when
was the last one adopted, let me put it that way?

By Mr. Goza:

[31] Your Honor, it was adopted, I don’t know the exact
date it was adopted. It became effective on August the
15th, 1968.

By Judge Coleman:

That would really be the test on—
By Mr. Goza:

(Interrupting) The effective date, yessir.
By Judge Coleman:

(Continuing) the voting strength is now. I just mention
that to you, let us move on if you will, its now how many
people you have at present, its what the condition was at
the very time the extension was made so far as voting
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rights act is concerned we are now passing on the validity
of the extension, not conditions as of the present time.

* * * * * * * * * *

By Mr. Goza:

Q. Do you know how many registered voters regardless
of [32] race there are in ward four at this time? A. No, I
do not.

Q. Do you know how many registered voters regard-
less of race there are in wards three, two or one at this
time? A. At this time?

Q. Or at any time subsequent to January the 12th, 692
A. No, I didn’t do breakdown by, I just have totals for,
approximate totals.

Q. Do you know what the total voter registration regard-
less of race is in the City of Canton as of this time? A.
As of this time I think the figures that I gave before-
hand and approximating is 150 additional black voters and
approximately 810 white voters I come up with figures of
black voters 2,944 and white voters 2,862 uhh which is
difference of about 82 votes.

Q. Upon what records, if any, did you base your figure
of 150 additional black votes? A. Well, uhh I did in whh
some additional people out to the City Clerk’s office and
we checked the cards which he had which were not at that
time in the poll books or the books for each ward and when
we took down the names of all persons and the addresses
and we then broke it down on that basis as to uhh number
of black and number of white.

Q. And this was the closest approximation you could
make? [33] A. As of uhh now these figures were as of
about uhh February 4th or 5th. Now there have been
additional registered since uhh since that date by a federal
registrar black and white.

Q. That’s the point I am making. Would you state to
the Court what the racial breakdown is of the people
registered to vote prior uhh subsequent to February the
3rd, 19697 A. By racial?
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Q. By the federal registrar? A. No, I don’t have any
knowledge as such.
Q. You did not count those? A. No.

* * * * * * * * * *

Q. Would it be a fair statement to say that black people
have registered with the federal registrar since February
the 3rd of this year? A. Right. Same would also be true
as to white persons.

Q. Would you give me your best judgment as to white
people who have registered with the federal registrar
and [34] their names, if you know? A. Best judgment as
to persons and how many, is that?

Q. How many, that’s what I am interested in? A. No,
I, T don’t really know their names or how many but I do
know that a number of them did register because I observed
them personally.

Q. So your figure of 150 black votes as of February,
additional black voters as of February the 3rd is not cor-
rect? A. Yes, it is correct.

Q. Is it correct as of now? A. I’m sorry, I don’t under-
stand the question.

Q. You said that as of February the 3rd, 1969, that ap-
proximately 150 black people had registered to vote be-
tween then and February the 3rd— A. (Interrupting)
Between January the 12th—

Q. (Interrupting) And February the 3rd? A. That’s
right.

Q. All right. Now, how many black people have regis-
tered to vote since February the 3rd, 1969% A. Oh, I,
I don’t have any idea.

Q. But you do admit that there have been some? A.
Right as have been some whites.

Q. Have there been more black or more white registered
with the federal registrar since February the 3rd, 1969?
[35] A. I would say more whites registered with the regis-
trar.

* * * * * * * * * *
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[38] By Mr. Doerfner:

Your Honor, the parties will stipulate that there are
now some 78 white houses out there and some 14 black
houses in that expansion.

By Judge Cox:
Out where?
By Mr. Doerfner:
In the east expansion, 1966.

[39] By Mr. Doerfner:

Two to a house, there would be 156 white votes and 28
black votes.

By Mr. Goza:

Your Honor, the further stipulation was, counsel, was
that at the time of the expansion, the effective date of
the expansion was June the 4th, 1966, which we contend is
the date of importance there were 32 white [40] houses
and 14 colored houses—

By Mr. Doerfner:
(Interrupting) We stipulate to that.
By Mr. Goza:

(Continuing) and that the number of houses at this time
is irrelevant but we are willing to stipulate in the interest
of time.

By Mr. Doerfner:
We will stipulate as to the 32 figure too.
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By Mr. Doerfner:

The further stipulation is that at the time of the ex-
pansion there were 32 white houses with 64 votes and
14 black houses with 28 votes.

By Mr. Doerfner:

[41] That’s right. There have been no new black houses
and then according to stipulation 60 new white houses.

By Judge Cox:
All right.
By Mr. Doerfner:

Plaintiffs have no further witnesses and we rest, Your
Honor.

By Judge Coleman:
All right. Who will the defense have first?
By Mr. Goza:

Your Honor, at this time, pursuant to the agreement, and
subject to the plaintiff’s objection as to materiality, it is
stipulated that if L. S. Matthews, Mayor of the City of
Canton, were called as a witness in this cause he would
testify that the expansions were done pursuant to the
planmed adopted 1962 and referred to in the stipulation,
that none of the annexations, that in none of the annexa-
tions was any area included or any area excluded for rea-
sons related to race or for the purpose of changing or
altering the racial composition of the electorate of the City;
that such expansions were done in good faith and for law-
ful and proper governmental purposes. Of course that’s
subject to their objection for relevancy. '

By Mr. Doerfner:

[42] May it please the Court, we do not stipulate to the
truth of those facts. We stipulate only to the fact that
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the Mayor would say that if he were called and allowed
to testify.

By Judge Cox:
That’s what he said.
By Mr. Doerfner:

That’s right, and we most assuredly do object to the
admissibility of that testimony on the grounds that it
is not relevant to this case.

By Judge Coleman:

The objection will be overruled and we will consider
that along with all of the other proof.
* * * * * * * * * *

[45] Gus Noble

called as a witness for and on behalf of defendants, was
sworn and testified as follows:

* * * * * * * * * *
{46] Direct Examination
By Mr. Goza:

Q. State your name for the record please? A. Gus Noble.

Q. Where do you live, Mr. Noble? A. 701 Cathy Circle,
Canton, Mississippi.

Q. How long have you lived in the City of ‘Canton?
A. Approximately 49 years sir.

Q. What official position, if any, do you hold with the
democratic party in the (City of Canton? A. I’'m on the
election commission sir.

Q. Did you play any part in the searching for and
selection of polling places to be used in the democratic
primaries for the municipal elections this year? A. Yes,
I did.

Q. And what part did you play? A. The examination
of all of the places which we felt like were available and
adequate to conduct this election.



79

Q. Would you state to the Court the reason for changing
the polling place in ward one from the unemployment office
to the Sacred Heart Parish Center?

[47] By Mr. Doerfner:

Your Honor, I object to this on the grounds its mot
relevant.

By Judge Coleman:
Overruled.
By Mr. Doerfner:

May I have a continuing objection to this line of testi-
mony without bothering each time?

By Judge Coleman:
You may.
By Mr. Goza:

Q. Mr. Noble, state your reasons very briefly if you will
please? A. The unemployment office is a small frame
building with the only parking available to the rear of it,
the inside facilities or construction of the building in our
opinion was not adequate to conduct this election due to the
fact we were using voting machines which require approxi-
mately six feet in length for each machine. The Catholic
Parish, Sacred Heart Parish recreational building was
available which was immediately in front of the city hall
approximately a block and a half to the east of the old
building, adequate parking was available, inside facilities
were such that the election could be conducted in a very
expedient manner, [48] bathroom facilities were available
for the workers, it was close to the city hall as I said right
across the street from it which would give access to any
questions arising from the election so for these reasons we
selected this site sir.

Q. Why did you recommend that the polling place in
ward two be changed from the First National Bank to the
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City Hall? A. The facilities of First National Bank were
not available because of the space required again for the
election, the lack of parking facilities. The City Hall
has all these facilities and we made the selection for this
Teason Sir.

By Judge Coleman:
Well now the First National Bank big as its ever been
wasn’t it?
By the Witness:
Yes sir, it is.
By Judge Coleman:
Did they continue to give you, did they deny you per-
mission to use the building?
By the Witness:
Yes sir, they did. ‘One of the reasons was security sir.
By Judge Coleman:

[49] That settles that. You can’t use private facilities
for public purposes unless you have permission. What
is your next one.

By Mr. Goza:

Q. Why did you recommend that the polling place for
ward three be changed from the Canton Exchange Bank to
the old jail building? A. For the same reasons sir the
facilities were denied us.

Have any steps been taken to renovate the jail building
for use as a polling place? A. Yes sir, it was prepared
for the polling place, being cleaned up and repaired, the
necessary electrical work done to accomodate the voting
machines was done prior to the anticipated election in early
May.

Q. And lastly, why was the recommendation made to
change the polling place in ward four from the Court
House to the Canton School Administration Building on
Yandell Avenue? A. First was the conflict with the Cir-
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cuit Court now in session in June and the County Court
during May, lack of parking facilities, inadequate space
in the court house for the voting machines. We selected
the school administration building because it does have
parking facilities, the interior arrangement of the building
would allow for the use of the vioting machines, bath [50]
room facilities were available to the workers. 'This is the
reason we selected this site sir.

Q. Mr. Noble, are you familiar with the area annexed
to the City of Canton in the year 1965? A. Yes sir, 1
am.

Q. That area is generally south of the 1960 boundaries
is it not? A. Yes, it is.

Q. Did you make an actual count of the houses in that
area? A. Of the living units, yes sir.

Q. How many did you? A. 23 sir.

Q. Are you familiar with the area annexed to the City
of Canton to the east in the year 1966? A. Yes sir, 1
am.

Q. Do you know how many residences were in that area
on June the 4th, 1966? A. Yes sir, total of 46.

Q. Do you know how many of those houses were occupied
by white people and how many were occupied by black
people? A. 32 by white families and 14 by colored families.

Q. Did you make a survey of the area anmexed to the
City of Canton in the year 1968 to the north? A. Yes sir,
T did.

[61] Q. And did you determine the number of dwelling
units in that area? A. 56 occupied by white families and
4 by colored families.

By Mr. Goza:
I believe that’s all we have, Your Honor.
By Judge Coleman:

Anybody make any objection or raise any objection about
holding an election in a church or in a church owned facility
in violation of separation of church and state?
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By the Witness:

No sir, the only objection was raised by the complainants
here.
By Judge Coleman:

I suggest to you that elections ought not to be held in
churches or church owned facilities regardless of the de-
nomination.

By the Witness:
Yes sir.
By Judge Coleman:
Under the decisions of the courts down through the ages
about keeping the churches and the state functions separate.
By the Witness:
I agree with that sir.
By Judge Coleman:
[62] Al right sir. You may stand aside, Mr. Noble.
Do you have any cross examination?
By Mr. Doerfner:
I have just brief cross examination.
Cross Examination
By Mr. Doerfner:

Q. Mr. Noble, was there a city election in 1968 on a bond
issue? A. Yes sir, there was.

Q. And do you know where the polling place for ward
three was at that time? A. No sir, I do not. I believe,
I may stand corrected on this sir, that it was in the old
building.

Q. To refresh your recollection I believe the parties have,
the defendants answer admits that part of the complaint
which indicates that the 68 ward three elections was in the
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Shackelford building? A. Yes sir, that’s the old building
there.
Q. I see. Is that building now in use? A. No sir, it is
vacant.
By Mr. Doerfner:

No further questions.
By Judge Nixon:

Do you know whether anyone was interferred with or
prevented from voting at any of the new voting places?
[63] By the Witness:

No sir, they were not interfered with. The place that
he is making reference to now was also denied us sir.

By Judge Nixon: ‘ 8

Anyone ever complain they were afraid to go to the new
polling places because they weren’t where they used to be
but they were in a white neighborhood as distinguished
from a negro neighborhood or vice versa?

By the Witness:
No sir, Your Honor.

By Judge Nixon:
All right.

By Mr. Doerfner:

Q. Have any of the polling places projected for use in
1969 ever been used before? A. The City Hall has been
used sir, '

Q. That’s number two? A. The rest of them are new.

Q. Including three and four? A. Yes sir, all of them
are new sir with the exception of the City Hall.

* * * * * * * * * *
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[54] Van Smith, Jr.,

called as a witness for and on behalf of Defendants, was
sworn and testified as follows:

Q. What is your name please sir? A. Van Smith, Jr.

Q. Where do you live, Mr. Smith? A. 115 West Sims
Street, Canton, Mississippi.

Q. How long have you lived in the City of Canton? A.
Approximately 46 years.

Q. Mr. Smith, have you been asked to make a canvass or
a survey based on the number of residences in the areas
annexed by the City of Canton in 1965, 66 and 687 A. I
have.

Q. Have you made such a canvass of the potential voters
in each of these areas? A. Yes, sir.

Q. Calling your attention to the south or 1965 expansion,
what was your result of your canvass or survey in the
regard to the number of potential voters in that area?
(551 A. The number of potential voters in that area was
46.

Q. How did you arrive at that figure please sir, very
briefly? A. By making a survey of the number of houses in
the area and using the factor of two voters per house which
would give a total of 46.

Q. Did you make—

By Judge Cox:

You know looks to me like you are going right along with
your stipulation. You have already stipulated about what
number of houses are in 65, 66 and 68.

By Mr. Goza:

Your Honor, this one will only take just a second and
the final question I think will clarify it.

By Judge Cox:
All right.




By Mr. Goza:

Q. Did you make such a survey in the east or 1966 annexed
area? A. Yes sir.

Q. Did you make such a survey based upon the existing
residences as of June the 4th, 1966? A. I did sir.

Q. And what was the result of the number of potential
voters regardless of race in that area? [56] A. The
number of potential voters was 96 on January, uhh June
the 4th, 1966. ,

Q. Of that many how many were colored? A. 28.

Q. Did you find any white voters in the south or 1965
annexed area? A. No sir, I did not.

Q. So the figure of 46 is all colored, is that correct? A.
That is correct.

Q. How many potential white voters were in the east or
1966 annexed area? A. 64.

Q. Did you make such a survey in the north or 1968 ex-
panded area? A. T did sir.

Q. And what was the total result of your survey in re-
gard to potential voters regardless or race? A. 120 sir.

Q. Of that number how many were colored and how
many were white? A. 8 were colored and 112 were white.

Q. Mr. Smith, are you, have you made a survey of the
voting records in the City Hall of the City of Canton?
A. Yes sir.

Q. Do you know the total number of registered voters in
[67] the City of Canton as of August the 15th, 19687 A.
May I refer to my notes sir.

Q. If they were made by you sir and as a result of your
study. As of August the 15th, 1968 there were 2094 white
registereds, 2602 black registereds.

Q. Have you made or computed any figures to show what
the potential effect on the racial composition of the elec-
torate of the City would be if all of the potential voters in
the north or 1968 annexed area had registered to vote? A.
Question again please sir.
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Q. If all of the potential voters in the north or annexed
area had registered to vote after August 15th, 1968, what
would be the total number of voters in the City of Canton
based upon the figures you just gave me? A. In the City
of Canton the total would be approximately 6,000 sir.

By Judge Coleman:

‘What would the racial composition be?

By the Witness:
The racial, as of now?

By Mr. Goza:

Q. I was speaking as of August 15th, 1968. A. Oh,
August 15th, 1968.

Q. I’m taking into consideration the registration of [58]
all potential voters in the north annexed area as of August
15th, 1968, what would be the total registration?

By Judge Coleman:
You said the.total vote would be 6,000.

By the Witness :
I'm, that was incorrect sir.

By Mr. Doerfner:

Your Honbr, I object to this question on the grounds that
its irrelevant because the question asked how many voters
would there be if some hypothetical had happened, how
many voters would there be now if hypothetical had
happened. We have evidence in the record already about
how many voters there are and I think that’s the better
evidence and more relevant evidence.

By Judge Coleman:

Well I think we are entitled to consider this too.
Objection overruled.
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By Judge Cox:
What did you say was wrong, Mr. Smith?
By the Witness:

I was thinking about another date sir. As of August
the 15th, 1968 there were 2094 white votes and if we counted
all of the potential there 112 plus that would give a total
of 2214. 'The black vote on August the 15th, [59] 1968 was
2602 and if you add the potential there would be 2610. I
think that’s the figure you want sir.

% * * * * * * * %* *
[60] Cross Examination
By Mr. Doerfner:

Q. When did you make these surveys, Mr. Smith? A.
Over a continuous period of oh two or three months.

Q. Which two or three months? A. What is that?

Q. Which two or three months? A. Just previous to this
time.

Q. In other words in the last two or three months from
now? A. Right.

By Judge Nixon:

Do you know whether any inhabitants of or registered
voters inside the old city limits prior to the 1965 annexa-
tion now live in any of the newly annexed area?

By the Witness:

Yes sir, by personal knowledge of some of the people
that T know have moved into the area.

By Judge Nixon:
Approximately how many?
By the Witness:
That would be hard to say sir.
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By Judge Nixon:

Or the racial composition of them?
By the Witness:

[61] In which area sir?

By Judge Nixon:

All three areas.
By the Witness:

In all three areas. Uhh have registered or potential?
By Judge Nixon:

No, how many registered voters inside the old city
limits prior to the 1965 annexation, that is how many
residents of the three annexed areas lived inside the city
limits of Canton prior to or before the 1965 annexation
and were registered voters and later moved to the new area? -

By the Witness:
48 gir.

* * * * * * * * * »
By Judge Nixzon:
Do you know the racial composition of the 482

By the Witness:

Those were all white sir.

* * * * * * * * * *

[62] Q.I show you these two paper sets of sheets and ask
you when you drew up those figures? A. When they were
actually written?

Q. Yes. A. Within the past two days.

Q. When did you make the survey on which those figures
are based? A. Over the past three months.

Q. Was some of that done before May the 9th, 1968, uhh
69?7 A. Yes.
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By Mr. Doerfner:

Your Honor, I would like all those, the two sets in his
pocket and the set he’s just the sheet he is holding in his
hand right now marked for identification and admitted into
evidence as exhibits.

By Mr. Goza:

Your Honor, just the sheets that he testified from can
be admitted in evidence.

By Judge Coleman:

Why of course, any sheet he has testified from can [63]
certainly be admitted into evidence. What he has got
in his pocket or what I have got in mine that hasn’t been
referred to of course can’t. Just turn over the sheets you
have testified from. You are going to have some kind of
judicial search of the man’s pockets?

By Mr. Doerfner:

No, Your Honor, I am interested just in the material that
he has been using.

By Judge Coleman:
That he has testified from.

* * * * * * * * * *

[64] Q. Mr. Smith, since February the 3rd, 1968 have you
examined the voter registration records in the City Hall to
determine how many people have been registered since that
date? A. Yes sir.

Q. How many did you determine? A. There were 92
sir.

Q. Were these people white or colored? A. They were
colored sir.

Q. Were there any white people to your knowledge reg-
istered in the City of Canton after February the 3rd of
1969? A. No sir.

* * * * * * * * * *
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Exhibii P-1
IN THE UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Civil Action No. 4464
Stipulation of Faci

Comes Now, the plaintiffs and defendants, acting by and
through their respective attorneys of record, and do hereby
stipulate and agree, that the following facts may be intro-
duced into evidence at the trial of this case, but expressly
reserve the right to enter an objection thereto for the rec-
ord, on the grounds of irrelevancy and immateriality:

1. That the City of Canton, Mississippi is a municipal
corporation, situated in Madison County, Mississippi and is
a political subdivision of the State within the meaning of
Section 5 of the Voting Rights Act of 1965.

2. The plaintiffs challenge the validity of the following
acts of the City of Canton for failure to comply with Sec-
tion 5 of said Act:

(a) Three separate annexations of adjacent terri-
tory by the City which occurred in 1965, 1966, and 1968,
respectively.

(b) The designation of polling places for use in the
1969 municipal primary and general elections different
from those used in such elections in May, 1965.

(¢) The election of the alderman from each of the
four wards by vote of all of qualified electors of the
municipality rather than by the vote of the electors of
the particular ward involved.

3. None of the above have been submitted to the Attorney
General of the United States for approval, and no suit
has been filed in the court of appeals for the District of
Columbia for a declaratory judgment approving the same.
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The defendants do not by this stipulation concede that Sec-
tion 5 is applicable to the above, and contend that such
submission to the Attorney General or declaratory judg-
ment is necessary to the validity thereof.

4. (a) That the population of the City of Canton ac-
cording to the 1960 Federal Census was 9707.

(b) That the estimated population of the City in
May, 1965 was 11,000.

(¢) That the estimated .po-pulation of the City as of
June 1, 1969 is 12,500.

(d) That the racial composition of the population
was 60% Negro and 40% white and is substantially
the same as of June 1, 1969.

5. That in the latter part of 1962 or the early part of
1963, the City of Canton, pursuant to a recommendation of
its Planning Board, undertook a comprehensive plan for
the future growth and development of the city and the
expansion of its corporate boundaries. Basically, this plan
provided for the following in the order listed:

(a) The expenditure of approximately $500,000 for
the extension of the sewerage collection system and
the construction of lagoon type teratment facilities to
serve the areas proposed to be annexed.

(b) The extension of the municipal boundaries to the
south.

(¢) The extension of the municipal boundaries to the
east.

(d) The extension of the municipal boundaries to the
north.

These extensions were not deseribed by precise boundaries,
but rather in general terms in reference to their locations
in regard to the 1960 municipal boundaries.
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6. That in 1963 the city completed the extension and con-
struction of the sewerage project.

7. That pursuant to said plan the City of Canton subse-
quently expanded its municipal boundaries:

(a) In 1965, by annexing an area south of the 1960
boundaries along and on either side of U. S. Highway
No. 51, there were included in this area a number of
commercial establishments and residences. The prop-
erty owners in this area have paid city taxes for the
years 1966, 1967 and 1968 and will pay the same in
1969.

(b) In 1966, by annexing an area east of the 1960
boundaries, along and on either side of Mississippi
State Highway #16, the Madison General Hospital,
an industry, and several commercial establishments
and residences were included. The property owners in
this area have paid city taxes for the years 1967 and
1968 and will pay the same in 1969.

(¢) In 1968, by annexing an area north of the 1960
boundaries generally along and on either side of U. S.
Highway No. 51, several commercial establishments
and residences were included. The property owners
in this area will pay taxes for the year 1969,

8. That each of such expansions were enacted by sepa-
rate ordinances adopted by the Mayor and Board of Alder-
men of the City of Canton, Mississippi in the years 1965,
1966, and 1968, to become effective upon the approval of
the chancery court of Madison County, Mississippi, and
after proper publication and notice the same were ap-
proved by said Miss. Code Ann. (1942 Recompiled) Sec-
tion 3374-10, et seq., being Chapter 491 of the laws of Mis-
sissippi of 1950.

9. That the City of Canton has spent the sum of ap-
proximately $750,000.00 for utilities and sewerage exten-
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sions and other improvements in the 1966 and 1968 annexed
areas and intends to spend an additional sum of approxi-
mately $100,000.00 in these and other areas for such im-
provements.

11. That the map prepared by Covington & Tyner, shows
the following:

(a) The 1960 limits within orange lines.
(b) The 1965 annexed area within purple lines.
(¢) The 1966 annexed area within red lines.

(d) The 1968 annexed area within green lines.

12. That the City of Canton is now, and was prior to No-
vember 1, 1964, divided into four wards. The ward lines
as they existed on that date and do now exist are shown in
heavy blue on the aforesaid map and are further identified

thereon by the numbers 1, 2, 3, and 4.

13. That the polling places designated within the wards
for use in the 1969 municipal and primary elections are
different from the polling places used in the 1965 municipal
and primary elections. That the polling places used in
1965 and those which are designated for use in 1969 are as
follows:

Ward No. 1965 1969

I unemployment office ~ Sacred Heart Center
II First National Bank  City Hall
111 Canton Exchange

Bank 234 K. Fulton
v Madison County School Administration
Courthouse Building ‘

That the polling place selected for use in 1969 as a polling
place for Ward III is the building formerly used as the
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Madison County Jail but has not been so used in several
months and is not now designated as a jail by sign or other-
wise.

That the City Hall, designated for use in 1969 as a polling
place for Ward II has not previously been used in a mu-
nicipal general or primary election but was used in a special
municipal bond election held on November 5, 1968 and has
been used as a polling place for county and state elections.

Counsel for Plaintiffs

R. L. Goza
Counsel for Defendants
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Exhibit P-3
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Exhibit P-3 (Continued)
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Exhibiit P-3 (Continued)
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Exhibit P-7

ANREXATION MCRTH OF CANTON 8-15.68

a?/ Rerve houses now .
9 TFegroe hooses bull&f after 8.15-68

- Wnite houses now —— S5 T - X YEL,
Y2 Z

O White houses have bdsn build after B.15.68
,,g:{ 128 Total qualified electors now - 125 white = 1 black
158~ Totel sdults living {u ares oow
% Estimeted adult negroes living in eres oow
23 Whites not gegistered

7 Yezroes not registered
11 White qualiffed electors provivuslvy registered in Caaton

€ Wbites have woved into ares after 8-15-65
O W¥hite Qualiffed electors have moved into area after 8-15-68
7 ¥hite electors were not ege 21 as of 8-15.68
/3] 1% Potent1al vhite Slectors 1n arve s of 8-15-68
Potentlal ﬁ—c electors in area as of 5-15-68

g

~

~

~»

2



e

~

R4

~»

101
Exhibit P-7 (Continued)

ANNEXATION EAST OF CANTON - 6-ho(6

1 Negron hoises now

9 FNegron houaea bullt after G-h-66
zj/“ 2 9% ¥hith bouses aow
47O 56 Unite touses buflty after 6-h.56

; M 173 Total qualified electors now = 172 vhite = 1 black

215 Totel adults 1i.inz in area now
28 - Estizated aduldsff negroes living in eres now

VM 15 Wnites not gegzistered
M 27 Blecks not registered

/W/?( 51 %tmy gqualified electors previously registersd in Canton
105 Shites have moved into erea after S-4-66 ‘
41 Wnite qualified electors bave moved into sres after €-4-66,
, 8 White electors were not of age 21 as of 6-4-66
A 7 Potential vhite electors in aves as of 6-4-66

2l 27 Potentisl black elctors in erea as of 6-b-66
? v ,;/ b
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Exhibit P-7 (Continued)
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Exhibit D-1
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