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In 1972, upon finding that, for almost four decades, the Alabama Depart-
ment of Public Safety (Department) had systematically excluded blacks
from employment as state troopers in violation of the Fourteenth
Amendment, the D)istrict Court issued an order imposing a hiring quota
and requiring the Department to refrain from engaging in discrimination
in its employment practices, including promotions. By 1979, no blacks
had attained the upper ranks of the Department. The court therefore
approved a partial consent decree in which the Department agreed to de-
velop within one year a procedure for promotion to corporal that would
have no adverse impact on blacks and would comply with the Uniform
Guidelines on Employee Selection Procedures (Guidelines), and there-
after to develop similar procedures for the other upper ranks (1979 De-
cree). As of 1981, however, more than a year after the 1979 Decree's
deadline, no black troopers had been promoted. The court approved a
second consent decree in which the parties agreed that the Department's
proposed corporal promotion test wo uld be administered to applicants,
that the results would be reviewed to determine any adverse impact on
blacks under the Guidelines, that the determination of a procedure would
be submitted to the court if the parties were unable to agree thereon,
and that no promotions would occur until the parties agreed or the court
ruled upon the promotion method to be used (1981 Decree). Of the 6O
blacks to whom the test was administered, only 5 (8.314) were listed in
the top half of the promotional register, and the highest ranked black
was number 80. The Department then declared that it had an immedi-
ate need for bet ;een 8 and 10 new corporals and stated its intention to
elevate between 16 and 20 individuals before constructing a new list.
The United States objected to any use of the list in making promotions.
In 1983, the District Court held that the test had an adverse impact on
blacks, and ordered the Department to submit a plan to promote at least
15 qualified candidates to corporal in a manner that would not have an
adverse racial impact. The Department proposed to promote 4 blacks
among the 15 new corporals, but the court rejected that proposal and or-
dered that "for a periodI of time," at least 50% of those promoted to cor-
poral must be black, if qualified black candidates were available, and im-
losed a 50 promotional requirement in the other upper ranks, but only
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i there were qualified black candidates, if a particular rank were less
than 259 black, and if the Department had not developed and imple-
mented a promotion plan without adverse impact for the relevant rank.
The Department was also ordered to submit a realistic schedule for the

development of promotional procedures for all ranks above the entry

level. Subsequently, the Department promoted eight blacks and eight

whites under the court's order, and submitted its proposed corporal and

sergeant promotional procedures, at which times the court suspended

the 50% requirement for those ranks. The United States appealed the

court's order on the ground that it violated the Fourteenth Amendment's
equal protection guarantee. The Court of Appeals affirmed the order.

Hvd: The judgment is affirmed.

767 F. 2d 1514, affirmed.
JUSTICE BRENNAN, joined by JUsTICE MARSHALL, JUSTICE BLACK-

MU N, and .JUSTI E POWELL, concluded that, even under a strict scrutiny

analysis, the one-black-for-one-white promotion requirement is permissi-

ble under the Equal Protection Clause of the Fourteenth Amendment.

Pp. 166-186.
1. The race-conscious relief ordered by the District Court is justified

by compelling governmental interest in eradicating the Department's

pervasive, systematic, and obstinate discriminatory exclusion of blacks.
The contention that promotion relief is unjustified because the Depart-

ment has been found to have committed only hiring discrimination is

without merit, since promotion, like hiring, has been a central concern

of the District Court since the action's commencement. The Depart-

ment's intentional hiring discrimination had a profound effect on the

force's upper ranks by precluding blacks from competing for promotions.
Moreover, the record amply demonstrates that the Department's pro-

motional procedure is itself discriminatory, resulting in an upper rank

structure that totally excludes blacks. Pp. 166-170.
2. The District Court's enforcement order is also supported by the so-

cietal interest in compliance with federal-court judgments. The Depart-

ment has had a consistent history of resistance to the District Court's
orders, and relief was imposed only after the Department failed to live

up to its court-approved commitments. Pp. 170-171.
3. The one-for-one promotional requirement is narrowly tailored to

serve its purposes, both as applied to the initial corporal promotions

and as a continuing contingent order with respect to the upper ranks.

P~p. 171-186.

(a) The one-for-one requirement is necessary to eliminate the ef-

fects of the Department's long-term, open, and pervasive discrimination,

including the absolute exclusion of blacks in the upper ranks; to ensure

* *~*2~ ~
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expeditious coimp liance with the 1979 and 191 Deecrees by inducing the
imlplem'ientatiotn of a promotional procelure that woulhl not have an
aldverse racial impact; and to eradicate the ill effects of, the Depart-
ient's delhy in producing such a procedure. The option proffered by

the Department -to promote 4 blaelks and 11 whites as aI stopgap nieas-
ure, and to allow adlitional time for the development and submission oIf a
nonliscriinat orl procedure-would not have satisfied any of the ahove
purposes. Furthermore, the heavy fines and fees suggested by the
governmentt as anl alt eriative Were never actually lropOsed( to the
District Court; w re lilely to be ineffect in since the ilposition of
attorney's fees and costs in the past had not prevented delays; would
niot have comi penisated the plaiitif'fs for the delays: and would not have
satisted( the Department's need to make 15 promotion immediately.
lp 171-177.

i The '1m -for- e qetfuiremeit is flexible inl application at all
ranks, in that it applie> ntiy when the Department nIeeds to make promo-
tion. and (I not reqt u ire gratuiitous proniotions. Furthermore, the
requirement may be wained hy the court it' there are no qualified black
trooperw, aid in fact, t his hah ar (, ady happened with respect to lieuten-
ant aitIn] taptain imit io n>. MtorevrstV1, he requirement is tenpoiary, its
tern) leing c1n1t in igelt up t m the department'ss successful implementation
of valid protiitionial proetelures, it wi as, in fact, suspeiided upon the
timely submi ssi ni f prtcurs fto lir prmit ion to ctr poral and sergeant.
I 177' 17i5

i cIThe num erical reh-li 1 rtlered haarsI a 11roqper relation to the per-
centage toI ntt lonhit t.s in the rele ant work force, since the District C(ourt
orldered .}W; black p11romtioinii until each rank is 25' back, whereas

lacks ct institute 25') of the reevaant labor market. The one-for-one re-
luirenient i lnt arbit rar, whent nipared to the 250 minorit y lahor potlol

since the 51' figure is not it self the gttal but merely represents the speed
at which t he 2') goal will be achieVetd, Somle prompt ness being ,justified
by the Department's history of discriminatioaIn and delays. Although the
501,1 figure necessarily involves a degree of imprecision, it represents the
District Court's iifornied attempt to I balance the rights and interests of
the plaintiffs, theI Department, and white troopers. Pp. 179-182,

d) The onc-for-one requir'ement do(es not impose a unacceptable
burden on innocent white pronition applicants. The requirement is
temporary and limited in nature, has lily been used oInce, and may never
he used again. It does not bar, but simply postpones, advancement by
some whites, and does not require the layoff or discharge of whites or
the piomotioni of unqualified blacks over qualified whites. Pp. 182-18.

(e) District judges, having firsthand experience with the parties and
the particular situation, are given broad discretion to fashion appropriate
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reeidlies to c'ire Firteelith Amet ndimelnt \idatins, anld the x erc\ise of
that discretion is eltitlel to substantial respect. Pp. 18:- 15.

.Ii Stir TE St:N> (( r: c cluded that oi' v I' ho V ( 7 r/offrt -2rl' rklnbrg
Id. oft Ednrftia. 402 1 . S, 1, sets forth the appropriate governing
tan iards1 for district court remedial order- in cases such as the prCsent

that involve racially liscrimlinatory state actions violative of the Four-
teeinth Amendment. Because the record here liscloses l an egregious
violation of the Equal Proitection Clause, the District -Court had broad
and flexible authority to fashion race-conscious relief under the Swann
standards. There has been n10 showing that the District 'Judge abused
his discretioll il doing so. Pp. 189- 195,

BRENNAN, .. , announced the Judgment of the Court and delivered an
opinion in which MARSHALL, BLAKMi N and PoOW J joined Pow-
ILi.u , tiled a concurring opinion, post, p. 186. STEVENS, J., filed an

)inio tn concurring ill the judgment, post, p. 189. WHITE, J., filed a (is-
sentiIn. atement, Iost, p. 196. ( )( ONNont, .J, file l a dissenting opinion,
ill which RCE.NQ s T J., and SCAuIA, J. ,joined, post, p. 196.

Solicitor Geneal Iried1 argued the cause for the United
States. With him on the briefs were Asistait Attorney
General Reyn'olds, Deputy Solicitor General Laub er, Deputy
Asisrtant Attorney Get mir! ((kCarl, Rogeir Clegg, W1alter W.
Barnett, Da(id K. FlIIn, and Clint Bolick.

J. Richard Cohen argued the cause for respondents. With
him on the brief for respondents Paradise et al. were Morris
S. Dees, Jr., and Arthur Z. Lazarus, Jr. Edewrd L. HIar
dini, Jr., filed a brief for respondents Alabama Department of
Public Safety et al. under this Court's Rule 19.6. Ja es S.
Ward filed a brief for respondents McClellan et al. under this
Court's Rule 19.6.

Ronldl A. Znrunlrt'iI a, John H. Findley, and Anthoniy T. (Caso filed a
brief for the Pacific Legal Foundation as am ies ncrac urging reversal.

Briefs of amicit/ enriae urging affirmance were filed for the State of New
York et al. by Robert Abrams, Attorney General, 0. Ite' Sherwood, So-
licitor General, Lawrerrce S. Kahn, Deputy Solicitor General, and Suzanne
.11. L/nnit, .Jon C. DAbin, and Eitia Rosa/es Arriola, Assistant Attorneys
General, and by the Attorneys General for their respective States as fol-
lows: John K, A an de Kamp of ('alifornia, Neil F. Hartigan of Illinois,
William J. Gunste. Jr., of Louisiana, Stephen H1. Sachs of Maryland, Frank
J. Kelcy of Michigan, inubert H1. Hnnmphrey III of Minnesota, Charles G,
Brown iof West Virginia, and Bronson C. La Follette of Wisconsin; for the

O('TOBE P TE IDL IN
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JUSTICE BRENNAN announced the judgment of the Court
and delivered an opinion in which JUSTICE MARSHAIL, J S-
SIICE BlyA('KMUN, and JUSTICE POWELL join.

The question we must decide is whether relief awarded in
this case, in the form of a one-black-for-one-white promotion
requirement to be applied as an interim measure to state
trooper promotions in the Alabama Department of Public
Safety (Department), is permissible under the equal protec-
tion guarantee of the Fourteenth Amendment.

In 1972 the United States District Court for the Middle
District of Alabama held that the Department had systemati-
cally excluded blacks from employment in violation of the
Fourteenth Amendment. Some 11 years later, confronted
with the Department's failure to develop promotion proce-
dures that did not have an adverse impact on blacks, the
District Court ordered the promotion of one black trooper
for each white trooper elevated in rank, as long as qualified
black candidates were available, until the Department im-
plemented an acceptable promotion procedure. The United
States challenges the constitutionality of this order.

I

Because the Department's prior employment practices and
conduct during this lawsuit bear directly on the constitution-

city of Birmingham, Alahama, by James 1'. AlIander and .JimeS K.
Baker; for the NAACP Legal Defense & Educational Fund, Inc., by Julia
L. Chamlubers, Ronald L. Ellis, Eric Schnapper, and C( lyde E. MurpJly;
and for the Lawyers' Committee for civil Rights Under Law et al. by Rob-
etL D. Jofe, Thonmas D. Barr, Robert F. Mnllen; Harold R. Tyler, Jr.,
James Robertson, Normanmm Redlicb, Wil/muian L. Robinson, Richard 7'.
Seyumour, and Stephten L. SpitZ.

Daniel B. Edelmnian, Jamnes R. Murphy, Charles L. Reischel, Frederick
N. Merk in, and Robert Cra mer filed a brief for the city of Detroit et al. as
amici enriae.

The Department and its Director, Colonel Byron Prescott, and the in-
tervenors, a class of white applicants for promotion within the Depart-
ment, have filed briefs in support of the United States, but they did not
themselves petition for certiorari.

*~K~ Q<~
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ality of any race-conscious remedy imposed upon it, we must
relate the tortuous course of this litigation in some detail.

A

In 1972 the National Association for the Advancement of
Colored People (NAACP) brought this action challenging the
department'ss longstanding practice of excluding blacks from

employment. The United States was joined as a party plain-
tiff, and Phillip Paradise, Jr., intervened on behalf of a class
of black plaintiffs. District Judge Frank M. Johnson, Jr,
determined:

"Plaintiffs have shown without contradiction that the
defendants have engaged in a blatant and continuous
pattern and practice of discrimination in hiring in the
Alabama Department of Public Safety, both as to troop-
ers and supporting personnel. In the thirty-seven year
history of the patrol there has never been a black trooper
and the only Negroes ever employed by the department
have been nonmerit system laborers. This unexplained
and unexplainable discriminatory conduct by state offi
cials is unquestionably a violation of the Fourteenth
Amendment." NAACP v. Alle 340 F. Supp, 703, 705
(MD Ala. 1972).

He concluded:

"Under such circumstances . . the courts have the
authority and the duty not only to order an end to dis-
criminatory practices, but also to correct and eliminate
the present effects of past discrimination. The racial
discrimination in this instance has so permeated the De-
partment['s] employment policies that both mandatory
and prohibitory injunctive relief are necessary to end
these discriminatory practices and to make some sub-
stantial progress toward eliminating their effects." Id.,
at 705-706 (citations omitted).

As a result, the court issued an order (1972 order), enjoin-
ing the Department to hire one black trooper for each white

~f~:
~ ~

~

154



UNITED STATES r. PARADISE 155

149 Opinion of RF:NNAN, .J.

trooper hired until blacks constituted approximately 25% of
the state trooper force.' Judge Johnson also enjoined the
Department from "engaging in any employment practices,
including recruitment, examination, appointment, training,
promotion, retention or any other personnel action, for the
purpose or with the effect of discriminating against any em-
ployee, or actual or potential applicant for employment, on
the ground of race or color." Id., at 706 (emphasis added).
The court further required that "eligible and promotional
registers heretofore used for the purpose of hiring troopers
be and they are hereby abrogated to the extent necessary to
comply with this decree." Id, at 707.

The defendants appealed,' but the Fifth Circuit upheld the
hiring requirement:

In Uni fd fetcs v. Frazer, 317 F. Supp. 1079 MID Ala. 1970), Judge
Johnson found that certain state agencies, including the personnel depart-
ment, which supplies support staff to the department, were engaged in
systematic violations of the constitutional rights of black applicants and
employees. In NAACP v. Allen, 340 F. Supp, 703 (MD Ala. 1972), the
decree in United States v. Fr'azer was amended to require the personnel
department to ensure that, until blacks constituted 25% of the Depart-
ment's support personnel, 50% of the individuals hired for those positions
were black. 340 F'. Supp., at 706.

The court awarded attorney's fees to the plaintiffs. Judge Johnson
found that the defenidants "unquestionably knew and understood that their
discriminatory practices violated the Fourteenth Amendment" and that, as
a consequence, "their defense of th[e] lawsuit amount[ed} to unreasonable
and obdurate conduct which necessitated the expense of litigation." Id,
at 708.

While the appeal was pending, the Court of Appeals ordered the Dis-
tract Ju(dge to supplement the record and to reconsi(ler his decree. After
discovery, Judge Johnson decided not to alter his order. He explicitly
compared the results achieved by the injunction prohibiting discrimination
in United States v. Frazer, supra, and the hiring order in NAACP v.
Allen, su1pra:

"The contrast in results achieved to this point in the Allen case and *he
Frazer case under the two orders entered in those cases is striking in-
deed. Even though the agencies affected by the Frazer order and the
Department of Public Safety draw upon the same pool of black applicants -
that is, those who have been processed through the Department of Person-



5 OCTOBER TERM, 1986

Opinion of BRENNAN, J. 480 IT S.

"The use of quota relief in employment discrimination
cases is bottomed on the chancellor's duty to eradicate
the continuing effects of past unlawful practices. By
mandating the hiring of those who have been the object
of discrimination, quota relief promptly operates to
change the outward and visible signs of yesterday's ra-
cial distinctions and thus, to provide an impetus to the
process of dismantling the barriers, psychological or oth-
erwise, erected by past practices. It is a temporary
remedy that seeks to spend itself as promptly as it can
by creating a climate in which objective, neutral employ-
ment criteria can successfully operate to select public
employees solely on the basis of job-related merit."
NAACP v. Allen, 493 F. 2d 614, 621 (1974)

The Court of Appeals also held that white applicants who
had higher eligibility rankings than blacks were not denied
due process or equal protection of the laws by the one-for-one
hiring order. The Department's use of unvalidated selec-
tion procedures that disproportionately excluded blacks pre-
cluded any argument that "quota hiring produces unconstitu-
tional 'reverse' discrimination, or a lowering of employment
standards, or the appointment of less or unqualified persons.
Id., at 618.:

In 1974, only shortly after the Court of Appeals' decision,
the plaintiffs found it necessary to seek further relief from
the District Court. Judge Johnson found that "defendants
have, for the purpose of frustrating or delaying full relief to
the plaintiff class, artificially restricted the size of the trooper

nel -Allen has seen substantial black hiring, while the progress under
Frazer has been slow and, in many instances, nonexistent.

"[T]his Court's experience reflects that the decrees that are entered
must contain hiring goals; otherwise effective relief will not be achieved."
United States v. Dothard, 373 F. Supp. 504, 506-507 (MD Ala.), aff'd sub
norn. NAACP v. Allen, 493 F. 2d 614 (CA5 1974).

None of the parties sought certiorari review of the Court of Appeals'
determination that the 50% hiring quota at issue was constitutional.

AL Wa.
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force and the number of new troopers hired." Pa radise v.
Dothard, Civ. Action No. 3561-N (ND Ala., Aug. 5, 1975).
The court also addressed the disproportionate failure of
blacks hired to achieve permanent trooper status:"

"[T]he high attrition rate among blacks resulted from the
selection of other than the bet qualified blacks from the
eligibility rosters, some social and official discrimination
against blacks at the trooper training academy, prefer-
ential treatment of whites in some aspects of training
and testing, and discipline of blacks harsher than that
given whites for similar misconduct while on the force."
Ibid.

The court reaffirmed the 1972 hiring order, enjoining any
further attempts by the Department to delay or frustrate
compliance.

B

In September 1977 the plaintiffs again had to return to the
District Court for supplemental relief, this time specifically
on the question of the Department's rom otion practice
Following extensive discovery, the parties entered into a
partial consent decree (1979 Decree), approved by the court
in February 1979., In this decree, the Department agreed
to develop within one year a promotion procedure that would
be fair to all applicants and have "little or no adverse impact
upon blacks seeking promotion to corporal." App. 40. In
the decree, the Department also agreed that the promotion
procedure would conform with the 1978 Uniform Guidelines

At this time, 40 blacks had been hired as a result of the 1972 District
Court order; only 27 remained on the force. All 29 whites hired during the
same period had retained their positions. Paradise v. Dothard, Civ. Ac-
tion No. 3561-N (MD) Ala., Aug. 5, 1975).

Judge Johnson presided in this litigation until he assumed his position
on the former Fifth Circuit in 1979. At that time, the case was trans-
ferred to District Judge Varner; subsequently, it was reassigned to Judge
Myron Thompson in October 1980.
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on Employee Selection Procedures, 28 CFR § 50.14 (1978)."
Once such a procedure was in place for the rank of corporal,
the decree required the defendants to develop similar proce-
dures for the other upper ranks -sergeant, lieutenant, cap-
tain, and major. The decree expressly provided that the
plaintiffs might apply to the court for enforcement of its
terms or for other appropriate relief. App. 41."

Five days after approval of the 1979 Decree, the defend-
ants sought clarification of the 1972 h iri ng order. The De-

partment maintained that its goal-a 25% black trooper
force-applied only to officers in entry-level positions and not
to the upper ranks. The court responded:

"On this point, there is no ambiguity. The Court's [1972]
order required that one-to-one hiring be carried out until
approximately twenty-five percent of the state trooper
force is black. It is perfectly clear that the order did not
distinguish among troopers by rank." Paradise v. Shoe-
maker, 470 F. Supp. 439, 440 (MD Ala. 1979) (emphasis in
original).

The Department also argued that because the 25% objec-
tive could not be achieved unless 37.5% of entry-level posi-
tions were held by blacks, "more qualified white applicants"
were passed over than was constitutionally permissible. Id.,
at 441. The District Court rejected the argument, stating:

"To modify this order would be to do less than the law
requires, which is to eradicate the continuing effects of
past unlawful practices. In 1972, defendants were not
just found guilty of discriminating against blacks in hir-

The Uniform Guidelines are "designed to provide a framework for
determining the proper use of tests and other [employee] selection proce-
(lures consistent with Federal law." 28 CFR § 50.14, pt. 1, § 1 (1978).

" In the interim the parties agreed to utilize the existing state merit sys-
tem for promotions to the rank of corporal, provided that at least three
black troopers were promoted. The details of this procedure were set
forth in an "Agreement of Counsel for the Parties." App. 46.

158
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ing to entry-level positions. The Court found that in
thirty-seven years there had never been a black trooper
at any rank. One continuing effect of that discrim ina-
tion is that, as of Novmember 1, 1978, out of 232 state
troopers at the rank of corporal or above, there is still
not one black. The [hiring] quota fashioned by the
Court provides an impetus to promote blacks into those
positions. To focus only on the entry-level positions
would be to ignore that past discrimination by the De-
partment was pervasive, that its effects persist, and that
they are manifest. The order in this case is but the
necessary remedy for an intolerable wrong." Id., at 442
(emphasis added).

In April 1981, more than a year after the deadline set in
the 1979 Decree, the Department proposed a selection proce-
dure for promotion to corporal and sought approval from the
District Court. The United States and the plaintiff class
both objected to implementation of the procedure, arguing
that it had not been validated and that its use would be im-
permissible if it had an adverse impact on blacks. To resolve
this dispute the parties executed a second consent decree
(1981 Decree) which the District Court approved on August
18, 1981.

In the 1981 Decree, the Department reaffirmed its com-
mitment made in 1979 to implement a promotion procedure
with little or no adverse impact on blacks. The parties then
agreed to the administration of the proposed promotion pro-
cedure and that its results would be "reviewed to determine
whether the selection procedure has an adverse impact
against black applicants." App. 51. Whether there was ad-
verse impact was to be determined by reference to the "four-
fifths" rule of § 4 of the Uniform Guidelines. See 28 CFR
§50.14 (1978).'" If the parties proved unable to agree on

"'According to § 4 of the Uniform Guidelines, "[a] selection rate for any
racial, ethnic or sex group which is less than four-fifths (4/5) (or eighty
percent) of the rate for the group with the highest rate will generally

'
I V; V. Y.. ~V. ~VV IV VV
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a procedure, its determination would be submitted to the
District Court. No promotions would occur until the "par-
ties . . agreed in writing or the Court .. ruled upon the
method to be used for making promotions with little or no ad-
verse impact." App. 53.

The defendants administered the test to 262 applicants of
whom 60 (23%) were black. Of the 60 blacks who took the
test, only 5 (8.3%) were listed in the top half of the promotion
register; the highest ranked black candidate was number 80.
Id., at 119. In response to an inquiry from the United
States, the Department indicated that there was an immedi-
ate need to make between 8 and 10 promotions to corporal
and announced its intention to elevate between 16 and 20 in-
dividuals before construction of a new list. 1 Record 222.

The United States objected to any rank-ordered use of the
list, stating that such use "would result in substantial ad-
verse impact against black applicants" and suggested that the
defendants submit an alternative proposal that would comply
with the requirements of the 1979 and 1981 Decrees. Id., at
220-221. No proposal was submitted, and no promotions
were made during the next nine months.

In April 1983, plaintiffs returned to District Court and
sought an order enforcing the terms of the two consent de-
crees. Specifically, they requested that defendants be re-
quired to promote blacks to corporal "at the same rate at
which they have been hired, 1 for 1, until such time as the
defendants implement a valid promotional procedure." Id.,
at 112. The plaintiff class contended that such an order
would "encourage defendants to develop a valid promotional
procedure as soon as possible," and would "help to alleviate
the gross underrepresentation of blacks in the supervisory

be regarded as evidence of adverse impact." 28 CFR §50.14, pt. 1, § 4
(1978). In other words, if 60% of the white troopers who take a promotion
test pass it, then 48%7 of the black troopers to whom it is administered must
pass.
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ranks of the Department" 1 -an underrepresentation caused
by the Department's past discrimination and exacerbated by
its continuing refusal to implement a fair procedure. Ibid.

Although it opposed the one-for-one promotion require-
ment, the United States agreed that the consent decrees
should be enforced. It stated that defendants had failed to
offer "any reason[s] why promotions should not be made,"
nor had they offered an explanation as to why they had halted
"progress towards remedying the effects of past discrimi-
nation.' Id., at 199-201. The United States further ob-
served that the Department's failure to produce a promotion
plan in compliance with the 1979 and 1981 Decrees "suggests
that a pattern of discrimination against blacks in the Depart-
ment . . may be continuing." Id., at 200.

After the motion to enforce was filed, four white applicants
for promotion to corporal sought to intervene on behalf of a
class composed of those white applicants who took the pro-
posed corporal's examination and ranked number 1 through
number 79. App. 81-87. They argued that the 1979 and
1981 Decrees and the relief proposed by the plaintiffs in their
motion to enforce were "unreasonable, illegal, unconstitu-
tional or against public policy." Id., at 99.

In an order entered October 28, 1983, the District Court
held that the Department's selection procedure had an ad-
verse impact on blacks. Paradise v. Prescott, 580 F. Supp.
171, 174 (MD Ala.)." Observing that even if 79 corporals

in fact, the only black candidates who had been promoted since 1972
were the four promoted pursuant to the counsels' sidebar to the 1979 De-
cree. See n. 9, supma.

The Department opposed the motion to enforce, arguing that the relief
sought by the plaintiffs was unconstitutional. The Department requested
an opportunity to demonstrate that the proposed procedure was valid and
that it did not adversely impact upon black candidates within the meaning
of the consent decrees and the Uniform Guidelines.

JIn a separate order issued that same day, the District Court permitted
the white intervenors to participate in the case on a prospective basis only.
The court held that intervention was untimely as to prior orders, judg-
ments, and decrees. App. 116.

161



1 OCT )J3ER TEI{L 19 "

Opifim of HBJ"ENNAN, J. 1 I' 1' S.

were promoted in rank order, rather than the 15 contem-
plated, none would be black, the court concluded that "[sJhort
of outright exclusion based on race, it is hard to conceive of a
selection procedure which would have a greater discrimina-
tory impact." Id., at 173." The D.)epartnent was ordered
to submit, by November 10, 1983, "a plan to promote tA cor-
poral from qualified candidates, at least 15 persons in a man-
ner that will not have an adverse racial impact." Id., at 175.

The Department subsequently submitted a proposal to pro-
mote 15 persons to the rank of corporal, of whom 4 would
be black. In addition, the Department requested that the
department of personnel be given more time to develop and
submit for court approval a nondiscriminatory promotion
procedure.

The United States did not oppose the Department's pro-
posal, but the plaintiffs did. They argued that the proposal
"totally disregards the injury plaintiffs have suffered lue
to the defendants' four-and-a-half year delay [since the 1979
Decree l and fails to provide any mechanism that will insure
the present scenario will not reoccur." 2 Record 382.

On December 15, 1983, the District Court granted the plain-
tiffs' motion to enforce the 1979 and 1981 Decrees. Pa radi8e
v. Precoftt 585 F. Supp. 72 (Ml) Ala. ). Confronted with the
Department's immediate needk to promote 15 troopers to cor-
poral and the parties' inability to agree, the court was re-
quired by the 1979 and 1981 Decrees to fashion a promotion
procedure. The District Judge summarized the situation:

"On February 10, 1984, less than two months from
today, twelve years will have passed since this court con-
demned the racially discriminatory policies and practices
of the Alabama Department of Public Safety. Never.-

The District Court also rejected the Department's argument that the
one-for-one hiring order was a "special program" within the meaning of the
Uniform Guidelines that would insulate the Department from any finding
of adverse imilact in its promotion procedures. 580 F. Supp., at 174.
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theless, the effects of these policies and practices remain
pervasive and conspicuous at all ranks above the entry-
level position. Of the 6 majors, there is still not one
black. Of the 25 captains, there is still not one black.
Of the 35 lieutenants, there is still not one black. Of the
65 sergeants, there is still not one black. Of the 66 cor-
porals, only four are black. Thus, the department still
operates an upper rank structure in which almost every
trooper obtained his position through procedures that
totally excluded black persons. Moreover, the depart-
ment is still without acceptable procedures for advance-
ment of black troopers into this structure, and it does
not appear that pany procedures will be in place within
the near future. The preceding scenario is intolerable
and must not continue. The time has now arrived for
the department to take affirmative and substantial steps
to open the upper ranks to black troopers." Id., at 74
(emphasis in original).

The court then fashioned the relief at issue here. It held
that "for a period of time," at least 50% of the promotions
to corporal must be awarded to black troopers, if qualified
black candidates were available. The court also held that
"if there is to be within the near future an orderly path
for black troopers to enter the upper ranks, any relief fash-
ioned by the court must address the department's delay in
developing acceptable promotion procedures for all ranks."
Id., at 75. Thus, the court imposed a 50% promotional quota
in the upper ranks, but only if there were qualified black
candidates, if the rank were less than 25% black, and if
the Department had not developed and implemented a pro-
motion plan without adverse impact for the relevant rank.
The court concluded that the effects of past discrimination in
the Department "will not wither away of their own accord"
and that "without promotional quotas the continuing effects
of this discrimination cannot be eliminated." Id, at 75 and
76. The court highlighted the temporary nature and flexible
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design of the relief ordered, stating that it was "specifically
tailored" to eliminate the lingering effects of past discrimi-
nation, to remedy the delayed compliance with the consent
decrees, and to ensure prompt implementation of lawful pro-
cedures. Ibid.

Finally, the Department was ordered to submit within 30
(lays a schedule for the development of promotion procedures
for all ranks above the entry level. The schedule was to be
based upon realistic expectations" as the court intended that

"the use of the quotas . . be a one-time occurrence." Ibid.
The District Court reasoned that, under the order it had en-
tered, the Department had "the prerogative to end the pro-
motional quotas at any time, simply by developing acceptable
promotion procedures." Id., at 76.

Numerous motions for reconsideration of the court's order
and for the alteration or amendment of the court's judgment
were denied by the District Court. In its motion, the De-
partment set forth the "new contention" that it was "without
legal authority and sufficiently trained personnel to design
any promotional procedures" because "this function is allo-
cated by statute to the Department of PersonneL" Paradise
v. Prescott, Civ. Action No. 3561-N (MD Ala., Jan. 13,
1984). The District Court responded that Le Department
had signed consent decrees in 1979 and 1981 mandating
development of an acceptable procedure and that Depart-
ment counsel had represented at the January 5, 1984, hearing
that "it was anticipated that the development of these proce-
dures would take only a few months." ibid. The judge
concluded:

"It is now years later and this court will not entertain
the excuse that the department is now without legal au-
thority to meet its obligations under the consent decrees.

[Tihe Department of Personnel, which is also a party
to these proceedings, assured the court at the January 5,
[1984] hearing that it would work closely with the Pub-
lic Safety Department to develop acceptable promotion
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procedures. The Public Safety Department's contention
that it is without legal authority is not only meritless, it
is frivolous.

"Moreover, that the Department of Public Safety
would even advance this argument dramatically demon-
strates the need for the relief' imposed by this court,
Such frivolous arynmetts serve no purpose other than
to prolong the discriminatory effects of the department's
37-year history of racial discrimination." Ibid. (em-
phasis added).

In February 1984, the Department promoted eight blacks
and eight whites to corporal pursuant to the District Court's
order enforcing the consent decrees.

Four months later, the Department submitted for the
court's approval its proposed procedure for promotions to the
rank of corporal. The District Court ruled that the Depart-
ment could promote up to 13 troopers utilizing this procedure
and suspended application of the one-for-one requirement for
that purpose. App. 163-164. In October 1984, following

Approval of the Department's, new selection procedure for
promotion to sergeant, the court similarly suspended applica-
tion of the quota at that rank. Id., at 176-177.1

On appeal the Court of Appeals for the Eleventh Circuit
affirmed the District Court's order. The Court of Appeals
concluded that the relief at issue was designed to remedy the
present effects of past discrimination-"effects which, as the
history of this case amply demonstrates, 'will not wither
away of their own accord."' Paradise v. Prescott, 767 F. 2d
1514, 1533 (1985) (quoting 585 F. Supp., at 75). In addition,
the relief awarded was deemed to "exten[d] no further than
necessary to accomplish the objective of' remedying the 'egre-

In addition, the Department has been permitted to promote only white
troopers to lieutenant and captain because no blacks have qualified, as of
yet, for promotion to those ranks. Parad iwe v. Prescott, 767 F. 2d 1514,
1538, n. 19 (CA11 1985).
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gious' and longstanding racial imbalances in the upper ranks
of the Department," 767 F. 2d, at 1532-1533.

We granted certiorari. 478 U. S. 1019 (1986). We
affirm.

II
The United States maintains that the race-conscious relief

ordered in this case violates the Equal Protection Clause of
the Fourteenth Amendment to the Constitution of the United
States.

It is now well established that government bodies, includ-
ing courts, may constitutionally employ racial classifications
essential to remedy unlawful treatment of racial or ethnic
groups subject to discrimination. See Sheet Metal Workers
v. EEOC, 478 U. S. 421, 480 (1986), and cases cited therein.
See also Wygant v. Jackson Board of Education, 476 U. S.
267, 286 (1986) ("The Court is in agreement that.. . remedy-
ing past or present racial discrimination . is a sufficiently
weighty state interest to warrant the remedial use of a care-
fully constructed affirmative action program") (O'CONNOR,
J., concurring in part and concurring in judgment). But al-
though this Court has consistently held that some elevated
level of scrutiny is required when a racial or ethnic distinction
is made for remedial purposes, it has yet to reach consensus
on the appropriate constitutional analysis. We need not do

The Government framed the issue presented as "[w]hether the one-
black-for-one-white promotion quota adopted by the district court . .. is
permissible under the equal protection guarantees of the Fourteenth and
Fifth Amendments to the United States Constitution." Brief for United
States I. Because the reach of the equal protection guarantee of the Fifth
Amendment is coextensive with that of the Fourteenth, we need not decide
whether the race-conscious relief ordered in this case would violate the for-
mer as well as the latter constitutional provi sion.

See Wygant v. Jarkso Board otEdncation, 476 U. S. 267, 274 (1986)
(opinion of POWELL, J.) (the means chosen must be "narrowly tailored" to
achieve a "compelling government interest"); Id., at 285 (O'CONNOR, J.,
concurring) (same); id., at 301-802 MASIIHALL, J., dissenting, joined by
BRENNAN, J. and BLACKMN,. J. mP(fledlial use of race permissible if it
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so in this case, however, because we conclude that the relief
ordered survives even strict scrutiny analysis: it is "narrowly
tailored" to serve a "compelling [governmental l purpose.'
Id., at 274 (opinion of PoWELL, J.).

The Government unquestionably has a compelling interest
in remedying past and present discrimination by a state
actor, See ibid.; id., at 286 (O'CONNOR, J., concurring);
Sheet Metal Workers, upra, at 480 (opinion of BRENNAN,
J.). See also Fran ks v. Rowmnw Trw iportation Co., 424
U. S. 747, 763 (1976) (prevention and remedying of racial dis-
crimination and its effects is a national policy of "highest
priority"). In 1972 the District Court found, and the Court
of Appeals affirmed, that for almost four decades the Depart-
ment had excluded blacks from all positions, including jobs
in the upper ranks. Such egregious discriminatory conduct
was "unquestionably a violation of the Fourteenth Amend-
ment." NAACP v. A len, 340 F. Supp., at 705. As the
United States concedes, Brief for United States 21, the per-
vasive, system-atic, and obstinate discriminatory conduct of
the Department created a profound need and a firm justifi-
cation for the race-conscious relief ordered by the District
Court.

serves " 'important governmental objectives'" and is 'substantially re-
lated to achievement of those objectives'") (quoting University /TfCalifor.-
nia Rcgenits v. Bakke, 438 U. S. 265, 359 (1978)); 476 U. S., at 313 (STE-
VENS, J., dissenting) (both public interest served by racial classification
and means employed must justify adverse effects on the disadvantaged
group); Fillilove v. Klutznick, 448 U. S. 448, 507 (1980) (POWELL, J., con-
curring) (expressing concern first articulated in Bakke, tipra, at 362, that
review not be -strict' in theory and fatal in fact").

Amici, the city of Birmingham, the city of Detroit, the city of Los
Angeles, and the District of Columbia, state that the operations of police
departments are crippled by the lingering effects of past discrimination.

They believe that race-conscious relief in hiring and promotion restores
community trust in the fairness of law enforcement and facilitates effee-
tive police service by encouraging citizen cooperation. See also W jgant,
supra, at 314 (STEVENs. J., dissenting) ("[n a city with a recent history of

racial unrest, the superintendent of police might reasonably conclude that
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The Department and the intervenors, however, maintain
that the Department was found guilty only of discrimination
in hiring, and not in its promotional practices. They argue
that no remedial relief is justified in the promotion context
because the intentional discrimination in hiring was without
effect in the upper ranks, and because the Department's pro-
motional procedure was not discriminatory. There is no
merit in either premise.

Discrimination at the entry level necessarily precluded
blacks from competing for promotions, and resulted in a de-
partmental hierarchy dominated exclusively by nonminor-
ities. The lower courts determined that this situation was
explicable only by reference to the Department's past dis-
criminatory conduct.' In 1972 the Department was "not
just found guilty of discriminating against blacks in hiring to
entry-level positions. The court found that in 37 years there
had never been a black trooper at any rank." Paradise v.

an integrated police force could develop a better relationship with the com-
munity and do a more effective job of maintaining law and order than a
force composed only of white officers"); NAACP v. Allen, 493 F. 2d, at
621 ("This is a police department and the visibility of the Black patrolman
in the community is a decided advantage for all segments of the public
at a time when racial divisiveness is plaguing law enforcement" (citation
omitted)h Amicus NAACP Legal Defense and Educational Fund, Inc.,
suggests that the governmental interest in a racially integrated Depart-
ment is amplified here clue to community perceptions of, and reactions to
the Department's historical role in defense of segregation and its active
opposition to the civil rights movement. We need not decide if either
the generalized governmental interest in effective law enforcement or the
more particularized need to overcome any impediments to law enforcement
created by perceptions arising from the egregious discriminatory conduct
of the Department is compelling. In this case the judicial determinations
of prior discriminatory policies and conduct satisfy the first prong of the
strict scrutiny test.

Compare this situation with that described in Wygant, supra, at 276
(opinion of POWELL, J,) ("There are numerous explanations for a disparity
between the percentage of minority students and the percentage of minor-
ity faculty, many of them completely unrelated to discrimination of any
kind").

4 .~
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Shoemaker, 470 F. Supp., at 442. In 1979 the District Judge
stated that one continuing effect of the Department's histori-
cal discrimination was that, "as of November 1, 1978, out of
232 state troopers at the rank of corporal or above, there is
still not one black." Ibid. The court explained that the h ir-
ing quota it had fashioned was intended to provide "an impe-
tus to promote blacks 'nto those positions" and that "[t]o
focus only on the entry-level positions would be to ignore that
past discrimination by the Department was pervasive, that
its effects persist, and that they are manifest." Ibid. The
District Court crafted the relief it did due to "the depart-
ment's failure after almost twelve years to eradicate the con-
tinuing effects of its own discrimination." 585 F. Supp,, at
75, n. 1. It is too late for the Department to attempt to seg-
regate the results achieved by its hiring practices and those
achieved by its promotional practices.

The argument that the Department's promotion procedure
was not discriminatory is belied by the record. In 1979,
faced with additional allegations of discrimination, the De-
partment agreed to adopt promotion procedures without an
adverse impact on black candidates within one year. See
767 F. 2d, at 1532. By 1983 the Department had promoted
only four blacks, and these promotions had been made pursu-
ant to the 1979 Decree, and "not the voluntary action of the
Department." Id., at 1533, n. 16. In December 1983, the
District Court found, despite the commitments made in the
consent decrees, that the Department's proposed promotion
plan would have an adverse impact upon blacks, 580 F.
Supp., at 174, and that "the department still operate[d] an
upper rank structure in which almost every trooper obtained
his position through procedures that totally excluded black
persons." 585 F. Supp., at 74 (emphasis in original). On
appeal, the Eleventh Circuit summarily rejected the argu-
ment of the Department and the intervenors:

"[I]t is no answer in this case to say that plaintiffs have
not proven that the Department has discriminated
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against blacks above the entry-level seeking promo-
tions. . .. [I t cannot be gainsaid that white troopers
promoted since 19,2 were the specific beneficiaries of
an official policy which systematically excluded all
blacks." 767 F. 2d, at 1533, n. 16 (emphasis added).

Promotion, like hiring, has been a central concern of the
District Court since the commencement of this action; since
1972, the relief craf ted has included strictures against promo-
tion procedures that have a discriminatory purpose or effect.
The race-conscious relief at issue here is justified by a com-
pelling interest in remedying the discrimination that perme-
ated entry-level hiring practices and the promotional process
alike.2"

Finally, in this case, as in Sheet Metal Workers, 478 U. S.,
at 485 (POWELL, J., concurring in part and concurring in
judgment), the District Court's enforcement order is "sup-
ported not only by the governmental interest in eradicating
[the Department's] discriminatory practices, it is also sup-
ported by the societal interest in compliance with the judg-
ments of federal courts." The relief at issue was imposed
upon a defendant with a consistent history of resistance to

"We also reject the argument of the United States, the Department,
and the intervenors that the purpose of the order enforcing the consent de-
crees was the imposition of a particular racial balance on the upper ranks of
the Department. The one-for-one mechanism was employed not to punish
the Department's failure to achieve racial balance, but to remedy the De-
partment's refusal to fulfill the commitment made in the consent decrees to
implement a promotion procedure without adverse impact on blacks and to
eradicate the effects of its past delay and discrimination. The racial imbal-
ances in the Department are properly characterized as the effects of the
Department's past discriminatory actions and of its failure to develop a
promotion procedure without adverse impact as required by the previous
court orders and the consent decrees. Cf. Sheet Metal Workers v. EEOC,
478 U. S. 421, 487 (1986) (POWELL, J., concurring in part and concurring in
judgment) ("The contempt order was not imposed for the Union's failure to
achieve the goal, but for its failure to take the prescribed steps that would
facilitate achieving the goal").
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the District Court's orders, and only after the Department
failed to live up to its court-approved commitments.

III

While conceding that the District Court's order serves a
compelling interest, the Government insists that it was not
narrowly tailored to accomplish its purposes -to remedy past
discrimination and eliminate its lingering effects, to enforce

compliance with the 1979 and 1981 Decrees by bringing about
the speedy implementation of a promotion procedure that
would not have an adverse impact on blacks, and to eradicate
the ill effects of the Department's delay in producing such a
procedure. We cannot agree.

In determining whether race-conscious remedies are ap-
propriate, we look to several factors, including the necessity
for the relief and the efficacy of alternative remedies; the
flexibility and duration of the relief, including the availability
of waiver provisions; the relationship of the numerical goals
to the relevant labor market; and the impact of the relief on
the rights of third parties. Sheet Metal Workers, 478 U. S.,
at 481 (opinion of BRENNAN, J.); id., at 486 (POWELL, J.,
concurring in part and concurring in judgment). When con-
sidered in light of these factors, it was amply established, and
we find that the one-for-one promotion requirement was nar-
rowly tailored to serve its several purposes, both as applied
to the initial set of promotions to the rank of corporal and as a
continuing contingent order with respect to the upper ranks.

A

To evaluate the District Court's determination that it was
necessary to order the promotion of eight whites and eight
blacks to the rank of corporal at the time of the motion to en-
force, we must examine the purposes the order was intended
to serve. First, the court sought to eliminate the effects
of the Department's "long term, open, and pervasive" dis-
crimination, including the absolute exclusion of blacks from
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its upper ranks. Second, the judge sought to ensure expe-
ditious compliance with the 1979 and 1981 Decrees by induc-
ing the Department to implement a promotion procedure that
would not have an adverse impact on blacks. Finally, the
court needed to eliminate so far as possible the effects of the
Department's delay in producing such a procedure. Con-
fronted by the Department's urgent need to promote at least
15 troopers to corporal, see Paradise v. Prescott, 580 F.
Supp., at 173, the District Court determined that all of its
purposes could be served only by ordering the promotion of
eight blacks and eight whites, as requested by the plaintiff
class.

The options proffered by the Government and the De-
partment would not have served the court's purposes. The
Department proposed, as a stopgap measure, to promote 4
blacks and 11 whites and requested additional time to allow
the department of personnel to develop and submit a non-
discriminatory promotion procedure. The United States ar-
gues that the Department's proposal would have allowed this
round of promotions to be made without adverse impact on
black candidates.

The Department's proposal was inadequate because it com-
pletely failed to address two of the purposes cited above.
The Department's ad hoc offer to make one round of promo-
tions without an adverse impact ignored the court's concern
that an acceptable procedure be adopted with alacrity. As
early as 1972, the Department had been enjoined from en-
gaging in any promotional practices "for the purpose or with
the effect of discriminating against any employee . . . on the
ground of race or color." NAACP v. Allen, 340 F. Supp.,
at 706. In 1979, the Department had promised in a court-
approved consent decree to develop and implement a proce-
dure without adverse impact by 1980. By 1983, such a pro-
cedure still had not been established, and Paradise sought
enforcement of the consent decrees. Given the record of
delay, we find it astonishing that the Department should sug-
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gest that in 1983 the District Court was constitutionally re-
quired to settle for yet another promise that such a procedure
would be forthcoming "as soon as possible." 2 Record 358.

Moreover, the Department's proposal ignored the injury to

the plaintiff class that resulted from its delay in complying
with the terms of the 1972 order and the 1979 and 1981 De-
crees. As the Eleventh Circuit pointed out, no blacks were

promoted between 1972 and 1979; the four blacks promoted
in 1979 were elevated pursuant to the 1979 Decree and not as
a result of the voluntary action of the Department; and, fi-
nally, the whites promoted since 1972 "were the specific
beneficiaries of an official policy which systematically ex-
cluded all blacks." 767 F. 2d, at 1533, n. 16. To permit ad
hoc decisionmaking to continue and allow only 4 of 15 slots to

The Government contends that "the Department in reality had acted

with reasonable diligence to devise a new corporal's examination" and that

both Paradise and the District Judge "failed to appreciate how difficult it is

to develop and implement selection procedures that satisfy the rigorous
standards of the Uniform Gaidelines" because "the validation of selection

procedures is an expensive and time-consuming process usually extending
over several years" and because the tests, besides being validated, had to
be without adverse impact. Brief for United States 24-25, n. 13.

This argument is without merit. Since the District Court order at issue
here was rendered, the Department has timely proposed and the court has

tentatively approved, procedures for promotion to corporal and sergeant.

App. 163-164, 176-177. Although these procedures have not yet been val-

idated (and, according to the Government, may not be for some time, Tr. of

Oral Arg. 41-42), the use of the one-for-one promotion requirement was

suspended by the court both times the Department proposed a procedure
that appeared to be without adverse impact. It is therefore clear that any

inevitable delay in validating the procedures will not result in reimposition

of the one-for-one requirement so long as the Department implements a

procedure without apparent adverse impact. The difficulties of validating
a procedure do not excuse the Department's delay in developing a test

without adverse impact.
In addition, it was the Department that initially proposed to implement a

validated procedure within one year; this time period was not imposed by

the court. Surely the Department was in the best position to assess the

practicality of its own proposal.
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be filled by blacks would have denied relief to black troopers
who had irretrievably lost promotion opportunities." Thus,
adoption of the Department's proposal would have fallen far
short of the remedy necessary to eliminate the effects of the
Department's past discrimination, would not have ensured
adoption of a procedure without adverse impact, and would
not have vitiated the effects of the defendant's delay.'"

The Government suggests that the trial judge could have
imposed heavy fines and fees on the Department pending
compliance. This alternative was never proposed to the Dis-
trict Court. Furthermore, the Department had been or-
dered to pay the plaintiffs' attorney's fees and costs through-
out this lengthy litigation; these court orders had done little

J"STICE O'CONNOR's dissent suggests that the District Court's order
could not have been intended to eradicate the effects of the Department's
delay since it was suspended once the Department developed a promotion
procedure that did not have an adverse impact on blacks. Post, at 197-
198. But JUSTICE O'CONNOR's dissent overlooks that the District Court
balanced its several goals, none of which was permitted to dominate at the
expense of the others. The court ordered the immediate promotion of
eight blacks to the rank of corporal, eliminating in part the ill effect of
the Department's past delay, and required further promotions of qualified
blacks, indicating its willingness to order such promotions unless the De-
partment implemented a fair promotion procedure. The court's order was
carefully constructed to ensure that some qualified black candidates would
be promoted immediately and that other promotions would follow in the
near future, preferably by a procedure of the Department's own design.
The conditional or limited nature of the remedial order does not raise
doubts about whether the District Court intended to eliminate so far as
possible the effects of past delay and discrimination; rather it reveals that
the District Court sought to achieve this goal while interfering as little as
possible with the rights of nonminority troopers

'The merit of the District Court's determination in 1983 that it could
not accept the Department's promise to develop a promotion procedure
without adverse impact is illustrated by the Department's petition for re-
consideration of the court's order enforcing the consent decrees, The De-
partment argued that it was without legal authority to comply with the
court's order; the District Court stated that this argument was yet another
delaying tactic. See supra, at 164-165, and App. 139.
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to prevent future foot-dragging.'' See, e. g., United States
v. Frazer, 317 F. Supp. 1079, 1093 (1970); NAACP v. Allen,
340 F. Supp., at 708-710. In addition, imposing fines on the
defendant does nothing to compensate the plaintiffs for the
long delays in implementing acceptable promotion proce-
dures. Finally, the Department had expressed an immedi-
ate and urgent need to make 15 promotions, and the District
Court took this need into consideration in constructing its
remedy. " As we observed only last Term, "a district court
may find it necessary to order interim hiring or promotional
goals pending the development of nondiscriminatory hiring or
promotion procedures. In these cases, the use of numerical

goals provides a compromise between unacceptable alterna-

' Indeed, the Department had shown itself willing to sacrifice a great
deal of money to avoid the court's orders. See Paradise v. Dothard, Civ.
Action No. 3561-N (MD Ala., Aug. 5, 1975) ("The evidence outlined above
establishes and this Court now finds that, at the time of and in the years
following the Court's 1972 order, the administration and the heads of the
Department of Public Safety perceived a need for additional troopers -a
need characterized as critical; that there were appropriated and available
to the defendants funds in excess of $3 million, a substantial portion of
which could have been used for salaries and ancillary expenses for new
troopers; and that this money was not spent for the critically needed addi-
tional troopers but went unspent or was diverted to other uses. These
findings, when combined with the considerable testimony regarding the de-
fendants' reluctance to implement the Court's remedial order by placing
black troopers on the state's highways, necessitate the conclusion that the
defendants have, for the purpose of frustrating or delaying full relief to the -

plaintiff class, artificially restricted the size of the trooper force and the
number of new troopers hired").

"Fining the defendant lacks even the lone virtue of the Department's
proposal to promote four blacks: that at least a step would be taken toward
the eradication of past discrimination by elevating blacks in the hierarchy.
Furthermore, it does nothing to compensate plaintiffs for the past and fu-
ture delay in implementation of procedures without adverse effect. While
fines vindicate the court's authority, here they would not fulfill the court's
additional responsibility to "eliminate the discriminatory effects of the past
as well as bar like discrimination in the future." Louisiana v. United
States, 380 U. S. 145, 154 (1965).
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tives: an outright ban on hiring or promotions . .. (or] con-
tinued use of a discriminatory selection procedure," or, we
might add, use of no selection procedure at all."

By 1984 the District Court was plainly justified in imposing
the remedy chosen. Any order allowing further delay by
the Department was entirely unacceptable. Cf. Green v.
Nee Ketit County School Board, 391 U. S. 430, 438, 439
(1968) ("[A] plan that at this late date fails to provide mean-
ingful assurance of prompt and effective disestablishment
of a dual system is . . . intolerable. . . The burden on a
school board today is to come forward with a plan that prom-
ises realistically to work, and promises realistically to work
nowe"). Not only was the immediate promotion of blacks to
the rank of corporal essential, buL, if the need for continuing
judicial oversight was to end, it was also essential that the
Department be required to develop a procedure without ad-
verse impact on blacks, and that the effect of past delays be
eliminated.

' The United States also suggests that the District Court could have
made the promotion decisions itself or appointed a trustee to supervise the
Department's progress. Again neither of these alternatives were pro-
posed to the judge. The suggestions appear rather beside the point as the
United States would presumably object if the District Court or the trustee
simply selected 509' blacks to be promoted each time vacancies occurred
until a test without adverse impact was created, rather than ordering the
Department to select 50%r blacks. If the United States is actually suggest-
ing that the court come up with an ad hoc proposal for each batch of promo-
tions, this solution is subject to the same deficiencies noted with respect to
the Department's proposal to the court. See supra, at 172-173.

'-The imposition of the District Court's requirement with respect to the
ranks beyond corporal was also clearly justified. At the time the District
Court imposed the corporal-promotion ratio, it had required the Depart-
ment to submit for its approval a schedule for the development of promo-
tion procedures for all ranks above the entry-level position "based upon re-
alistic expectations." ParadiNe v. Prescott, 585 F. Supp. 72, 75 (MD Ala.
1983). The Department complied, proposing periods of time ranging from
5 months for the position of corporal to 24 months for the position of major,
2 Record 569-570. Thus far, all procedures have been submitted in a
timely manner preventing any imposition of the one-for-one requirement in
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We conclude that in 1983, when the District Judge entered
his order, "it is doubtful, given [the Department's] history in
this litigation, that the District Court had available to it any
other effective remedy." Sheet Metal Workers, 478 U. S.,
at 486 (POWELL, J., concurring in part and concurring in
judgment).

The features of the one-for-one requirement and its actual
operation indicate that it is flexible in application at all ranks.
The requirement may be waived if no qualified black candi-
dates are available. The Department has, for example, been
permitted to promote only white troopers to the ranks of lieu-
tenant and captain since no black troopers have qualified for
those positions. Further, it applies only when the Depart-

the upper ranks. The record indicates that, while the order itself is a con-
tinuing one, its application is entirely contingent (in the repetition of the
exact circumstances that promIted its initial formulation. The District
Court will resort to the quota again only if confronted with further delay by
the Department in implementing a neutral promotion procedure according
to the schedule the Department itself proposed. Thus, any future use of
the one-for-one regclrement will he lawful for the same reason that justi-
fled the District Judge in ordering the promotion of eight blacks and eight
whites to the rank of corporal: only in the event the Department fails to
meet its court-approved commitments. We cannot anticipate that this will
occur.

"JUSTICE O'CoNNOR's dissent states that the District Court's order
was issued "after no evident consideration of the available alternatives,"
post, at 201, and asserts that a trustee could have been appointed to de-
velop an acceptable promotion procedure or that a combination of other
penalties could have been imposed, achieving the same results without the
imposition of race-conscious relief. Again we note that these "alterna-
tives" were never proposed to the court. And, although we will not repeat
the history detailed, supra, at 153--166, we think JUSTICE O'CONNOR's dis-
sent overlooks the District Judge's patient accommodation of the Depart-
ment's asserted needs and the long history of recalcitrance that preceded
the race-conscious order. Finally, as noted in text, unpira, at 173-174, any
alternative that did not allow the Department to make immediate promo-
tions and that did not compensate the plaintiffs for the delay in implement-
ing the promotion procedure was inadequate.
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ment needs to make promotions. Thus, if external forces,
such as budget cuts, necessitate a promotion freeze, the De-
partment will not be required to make gratuitous promotions
to remain in compliance with the court's order."

Most significantly, the one-for-one requirement is ephem-
eral; the term of its application is contingent upon the De-
partment's own conduct. The requirement endures only
until the Department comes up with a procedure that does
not have a discriminatory impact on blacks -something the
Department was enjoined to do in 1972 and expressly prom-
ised to (10 by 1980. As noted at n. 21, supra, the court has
taken into account the difficulty of validating a test and
(toes not require validation as a prerequisite for suspension
of the promotional requirement. The one-for-one require-
ment evaporated at the ranks of corporal and sergeant upon
implementation of promotion procedures without an adverse
impact, demonstrating that it is not a disguised means to
achieve racial balance. Cf. Sheet Metal Workers, supr a,
at 487 (POWELL, J., concurring in part and concurring in
judgment).

Finally, the record reveals that this requirement was flexi-
ble, waivable, and temporary in application. When the Dis-
trict Court imposed the provision, the judge expressed the
hope that its use would be "a one-time occurrence." 585 F.
Supp., at 76. The court believed that this hope would be ful-
filled: at the January 15, 1984, hearing on the plaintiffs' mo-

"Cf. Sheet Metal Workerrs, 478 U. S., at 478 (opinion of BRENNAN, J.)
("The [district] court has twice adjusted the deadline for achieving the
[membership] goal, and has continually approved of changes in the size of
the apprenticeship classes to account for the fact that economic conditions
prevented petitioners from meeting their membership targets; there is
every reason to believe that both the court and the administrator will con-
tinue to accommodate legitimate explanations for petitioners' failure to
comply with the court's orders"); id., at 487-488 (POWELL, J., concurring
in part and concurring in judgment) ("Additional flexibility is evidenced by
the fact that this goal, originally set to be achieved by 1981, has been twice
delayed and is now set for 1987").

y A. 4'~kA
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tion to enforce the consent decrees, "the Personnel Depart-
ment pledged that it would nor devote its full resources to
assisting the Public Safety Department in not only develop-
ing acceptable promotion procedures as required by the two
consent decrees, but in doing so within the near future."
App. 141. The Department has since timely submitted pro-
cedures for promotions to corporal and sergeant, and the
court has consequently suspended application of the promo-
tional order with respect to those ranks. In the higher
ranks, the Department has been permitted to promote only
white troopers. It now appears that the effect of the order
enforcing the decrees will be "the development of acceptable
promotion procedures for all ranks and the nullification of the
promotion quota." 767 F. 2d, at 1538, n. 19. The remedy
chosen has proved both effective and flexible.

Cl

We must also examine the relationship between the nu-
merical relief ordered and the percentage of nonwhites in the
relevant work force. The original hiring order of the Dis-
trict Court required the Department to hire 50% black appli-
cants until 25% of the state trooper force was composed of
blacks; the latter figure reflects the percentage of blacks in
the relevant labor market. 585 F. Supp., at 75, n. 2. The
enforcement order at issue here is less restrictive: it requires
the Department to promote 50% black candidates until 25%

he rank in question is black, but only until a promotion
procedure without an adverse impact on blacks is in place.
Thus, had the promotion order remained in effect for the
rank of corporal, it would have survived only until 25% of the
Department's corporals were black.

The Government suggests that the one-for-one require-
ment is arbitrary because it bears no relationship to the 25%
minority labor pool relevant here. This argument ignores
that the 50% figure is not itself the goal; rather it represents
the speed at which the goal of 25% will be achieved. The

179
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interim requirement of one-for-one promotion (had it contin-
ued) would simply have determined how quickly the Depart-
ment )ro gressedl toward this ultimate goal. This require-
ment is therefore analogous to the imposition in Sheet Metal
Workers of an end (late, which regulated the speed of prog-
ress toward fulfillment of the hiring goal. Sheet Metal Vork-
er1, 478 U. S., at 487-488 (PowEL , J., concurring in part and
concurring in judgment).

To achieve the goal of 25% black representation in the
upper ranks, the court was not limited to ordering the promo-
tion of only 25% blacks at any one time. Some promptness in
the administration of relief was plainly justified in this case,
and use of deadlines or end ratess had proved ineffective. In
these circumstances, the use of a temporary requirement of

0% minority promotions, which, like the end (late in Sheet
MetaW Workers, was crafted and applied flexibly, was con-
stitutionally permissible.

The District Court did not accept the argument that in
order to achieve a goal of 25% representation, it could order
only 25% of any particular round of promotions to be awarded
to minorities. Had it done so, the court would have imple-
mented the Department's proposal to promote 4 blacks and
11 whites when it issued its order enforcing the consent de-
cree, because this proposal approximated the 25% figure.
Again, however, this proposal completely ignores the fact
and the effects of the Department's past discrimination and
its delay in implementing the necessary promotion proce-

Following adoption of the plaintiffs' proposal that 8 blacks and 8 whites
should be promoted, the corporal rank was composed of 14 black and 73
white troopers (16% black). Under the Department's proposal that 4
blacks and 11 whites should be promoted, the corporal rank would have
been composed of 8 black and 79 white troopers (9.2% black). Neither
proposal would have raised the percentage of blacks in the corporal rank to
the 25% mark set as an alternative goal by the District Court (the other
alternative being the adoption of a promotion procedure without adverse
impact). Obviously, however, the plaintiffs' proposal provided an acceler-
ated approach to achieving that goal to compensate for last delay.
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dure. Here the District Court considered both the Depart-
ment's proposal and the possibility of promoting blacks to all
15 corporal positions "[ijn light of the department's failure
after almost twelve years to eradicate the continuing effects
of its own discrimination and to develop acceptable promotion
procedures and in light of the severity of the existing racial
imbalances." 585 F. Supp., at 75, n. 1. The court rejected
both of these alternatives and, upon consideration of the De-
partment's behavior and of the interests and the purposes to
be served, arrived at an intermediate figure. Although the
appropriate ratio here "necessarily involved a degree of ap-
proximation and imprecision," Tea masters v. Uni ited States,
431 U. S. 324, 372 (1977), the District Court, with its first-
hand experience of the parties and the potential for resis-
tance, imposed the requirement that it determined would
compensate for past delay and prevent future recalcitrance,
while not unduly burdening the interests of white troopers.:'

It would have been improper for the District Judge to ig-
nore the effects of the Department's delay and its continued
default of its obligation to develop a promotion procedure,
and to require only that, commencing in 1984, the Depart-
ment promote one black for every three whites promoted.
The figure selected to compensate for past discrimination and
delay necessarily involved a delicate calibration of the rights

We have previously recognized the importance of expediting elimina-
tion of the vestiges of longstanding discrimination. In United States v.
Montgomery County Bd. of Education, 395 U. S. 225 (1969), we upheld a
District Court's imposition of a black-to-white faculty goal against modifi-
cations made by the Court of Appeals, saying that the District Court order
"was adopted in the spirit of this Court's opinion in Green v. County School
Board, [391 U. S. 430, 439 (1968)], in that his plan 'promises realistically to
work, and promises realistically to work now.' The modifications ordered
by the panel of the Court of Appeals, while of course not intended to do so,
would, we think, take from the order some of its capacity to expedite, by
means of specific commands, the day when a completely unified, unitary,
nondiscriminatory school system becomes a reality instead of a hope. .
Id., at 235.
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and interests of the plaintiff class, the Department, and the
white troopers. The Government concedes that a one-to-
three requirement would have been lawful, Tr. of Oral Arg.
43; the District Court determined that more stringent meas-
ures were necessary. This Court should not second-guess
the lower court's carefully considered choice of the figure
necessary to achieve its many purposes, especially when that
figure is hedged about with specific qualifying measures de-
signed to prevent any unfair impact that might arise from
rigid application.

)

The one-for-one requirement did not impose an unaccept-
able burden on innocent third parties. As stated above, the
temporary and extremely limited nature of the requirement
substantially limits any potential burden on white applicants
for promotion. It was used only once at the rank of corporal
and may not be utilized at all in the upper ranks. Nor has
the court imposed an "absolute bar" to white advancement.
Sheet Metal worker s, supra, at 481. In the one instance
in which the quota was employ el, 50% of those elevated were
white.

The one-for-one requirement (oes not require the layoff
and discharge of white employees and therefore does not
impose burdens of the sort that concerned the plurality in
Wygant, 476 U. S., at 283 (opinion of POWELL, J.) ("[L]ay-
offs impose the entire burden of achieving racial equality on
particular individuals, often resulting in serious disruption of

Jt'sTIC'E O'CONNOR's dis.ent suggests that the percentage of minority

individuals benefited by this race-conscious remedial order should not ex-
ceed the percentage of minority groups members in the relevant population
or work force. Post, at 198. We disagree. Even within the narrow con-

fines of strict scrutiny, there remains the requirement that the District
Court not only refrain from ordering relief that violates the Constitution,
but also that it order the relief necessary to cure last violations and to
obtain compliance with its mandate. There will be cases-this is one-
where some accelerated relief is plainly justified. To say that it is not
overlooks the history of this litigation.

r ,1
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their lives"); id., at 295 (WHITE, J., concurring) (same), Be-
cause the one-for-one requirement is so limited in scope
and duration, it only postpones the promotions of qualified
whites. Consequently, like a hiring goal, it "impose[s] a dif-
fuse burden, .. . foreclosing only one of several opportuni-
ties." Id., at 283. "Denial of a future employment opportu-
nity is not as intrusive as loss of an existing job," id., at
282-283 (opinion of POWELL, J.), and plainly postponement
imposes a lesser burden still.

Finally, the basic limitation, that black troopers promoted
must be qualified, remains. Qualified white candidates sim-
ply have to compete with qualified black candidates. To
be sure, should the District Court's promotion requirement
be applied, black applicants would receive some advantage.
But this situation is only temporary, and is subject to amelio-
ration by the action of the Department itself.

Accordingly, the one-for-one promotion requirement im-
posed in this case does not disproportionately harm the in-
terests, or unnecessarily trammel the rights, of innocent
individuals.

E

In determining whether this order was "narrowly tai-
lored," we must acknowledge the respect owed a district
judge's judgment that specified relief is essential to cure a vi-
olation of the Fourteenth Amendment. A district court has
"not merely the power but the duty to render a decree which
will so far as possible eliminate the discriminatory effects of
the past as well as bar like discrimination in the future."
Louisiana v. United States, 380 U. S. 145, 154 (1965).
"Once a right and a violation have been shown, the scope of a
district court's equitable powers to remedy past wrongs is

'In the promotion procedure proposed by the Department in 1981, se-
niority counted as 10% of the candidate's score. App. 56. But, under the
point system established, d(tferences4 in seniority among candidates could
affect scores by no more than 3. Id., at 50-51. Greater seniority did
not, therefore, by itself create an expectation of promotion.

1831
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broad, for breadth and flexibility are inherent in equitable
remedies." _Sia aim v. (har1lotte-1ecklen b/i'yr Bd. of Edutca-
tioi, 402 U. S. 1, 15 (1971).

Nor have we in all situations "required remedial plans to be
limited to the least restrictive means of implementation. We
have recognized that the choice of remedies to redress racial
discrimination is 'a balancing process left, within appropriate
constitutional or statutory limits, to the sound discretion of
the trial court.'" Fall loce v. Knltznick, 448 U. S. 448, 508
(1980) (POWELL, J., concurring) (quoting Franiks v. Bowman
TransportaItion Co., 424 U. S., at 794 (POWELL, J., concur-
ring in part and dissenting in part)). Cf. Green v. N.\ew Kent
County School Board, 391 U. S., at 439 ("The obligation of
the district courts, as it always has been, is to assess the
effectiveness of a proposed plan in achieving desegregation.
There is no universal answer to the complex problems of de-
segregation; there is obviously no one plan that will do the
job in every case. The matter must be assessed in light of
the circumstances present and the options available in each
instance").

The district court has firsthand experience with the parties
and is best qualified to deal with the "flinty, intractable re-
alities of day-to-lay implementation of constitutional com-
mands." Swana, supra, at 6. In this case, as in Sheet Metal
Workers, "[the] court having had the parties before it over a
period of time, was in the best position to judge whether an
alternative remedy, such as a simple injunction, would have
been effective in ending [the] discriminatory practices." 478
U. S., at 486 (POWELL, J., concurring). The District Judge
determined that the record demonstrated that "without pro-
motional quotas the continuing effects of [the Department's]
discrimination cannot be eliminated." 585 F. Supp., at 76.
His proximate position and broad equitable powers mandate
substantial respect for this judgment.

Fq r..

, t.. _

184



UNITED STATES r. PARADISE 185

149 )pinion of BRENNAN, J.

Plainly the District Court's discretion in remedying the
deeply rooted Fourteenth Amendment violations here was
limited by the rights and interests of the white troopers
seeking promotion to corporal. But we conclude that the
District Judge properly balanced the individual and collective
interests at stake, including the interests of the white troop-
ers eligible for promotion, in shaping this remedy. See
Swain, supra, at 16 ("The task is to correct, by a balancing
of the individual and collective interests, the condition that
offends the Constitution"). While a remedy must be nar-
rowly tailored, that requirement does not operate to remove
all discretion from the District Court in its construction of a
remedial decree.

IV
The remedy imposed here is an effective, temporary, and

flexible measure. It applies only if qualified blacks are avail-
able, only if the Department has an objective need to make
promotions, and only if the Department fails to implement a
promotion procedure that does not have an adverse impact on
blacks. The one-for-one requirement is the product of the
considered judgment of the District Court which, with its
knowledge of the parties and their resources, properly deter-
mined that strong measures were required in light of the De-
partment's long and shameful record of delay and resistance.

The race-conscious relief imposed here was amply justified
and narrowly tailored to serve the legitimate and laudable

See also Fuililoie, 448 U. S., at 527 (Stewart, J., dissenting) (con-
trasting legislative branch with court of equity and suggesting that the lat-
ter has the "dispassionate objectivity" and the "flexibility" necessary "to
mold a race-conscious remedy around the single objective of eliminating
the effects of past or present discrimination"); International Salt Co. v,
United States, 332 U. S. 392, 400 (1947) (Jackson, J.) ("The framing of de-
crees should take place in the District rather than in Appellate Courts.
They are invested with large discretion to model their judgments to the
exigencies of the particular case") (citations and footnote omitted).
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purposes of the District Court. The judgment of the Court
of Appeals, upholding the order of the District Court, is

Affirmed.
JUSTICE POWELL, concurring.

In many respects this case is similar to Sheet Metal Work-
ers v. EEOC, 478 U. S. 421 (1986). Here, as in that case,
racial discrimination had been continued for many years in
contravention of repeated decisions of the District Court.
NAACP v. Allen, 340 F. Supp. 703, 705 (MD Ala. 1972); Par-
adise v. Dotha rd, Civ. Action No. 3561-N (MD Ala., Aug 5,
1975); Paradise v. Shoemaker, 470 F. Supp. 439, 442 (MD
Ala. 1979); Paradise v. Prescott, 585 F. Supp. 72, 74 (MD
Ala. 1983). There are differences. Sheet Metal Workers in-
volved an action under Title VII, and here the courts below
found a violation of the Equal Protection Clause.' Also, in
Sheet Metal Workers the District Court had finally cited the
union for contempt. This difference is of no importance
where, as here, it has been established beyond question that
the Department of Public Safety had engaged in persistent
violation of constitutional rights and repeatedly failed to
carry out court orders. In such circumstances there is a
compelling governmental interest sufficient to justify the

imposition of a racially classified remedy." Sheet Metal
Workers v. EEOC, supra, at 485.

I therefore agree with the plurality that the protracted his-
tory of this litigation justifies the conclusion that the "one-
for-one" promotion to corporal was appropriate. It is rea-
sonable to conclude that the District Court would have been
"powerless to provide an effective remedy" if it had lacked
authority to establish a benchmark against which to measure
progress in remedying the effects of the discrimination.
Sheet Metal Workers v. EEOC, 478 U. S., at 487.

Although we need not resolve the question in this case, I have not

thought the standards of analysis in Title VII and equal protection cases -
though similar-are identical.

>il
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In determining whether an affirmative-action reme(y is
narrowly drawn to achieve its goal, I have thought that five
factors may be relevant: (i) the efficacy of alternative reme-
(lies; (ii) the planned duration of the remedy; (iii) the relation-
ship between the percentage of minority workers to be em-
ployed and the percentage of minority group members in the
relevant population or work force; (iv) the availability of
waiver provisions if the hiring plan could not be met; and (v)
the effect of the remedy upon innocent third parties. Id., at
485-486; Fallil oe v. Klutzn ick, 448 U. S. 448, 510-511, 514
(1980) (opinion of POWELL, J. ). The plurality opinion today
makes clear that the affirmative action ordered by the Dis-

Our decisions nake clear that all go«vernnernt-impoc.sedI, affirmative-
action plans must be closely scrutinized because "Irlacial classifications
are simply too pernicious to permit any but the most exact connection he-
tween justification and classification," F/lllore v. K/itznick, 448 U. S.,
at 537 (STEVENs, J., dissenting). Because racial distinctions are irher-

ently suspect whether they are imposed by a legislature or a court, we
have never measured court-or crred, affniative-action remedies against a
less demanding standard.

JUtSTI~C'E STEVENS' opinion concurring in the judgment relies primarily

on school desegregation decisions such as Stion v. Chra rlotte-Mecklenba ry

Board of Education, 402 U. S. 1 (1971). See post, at 194-195. Although
these cases are broadly relevant, they differ significantly from the Court's
subsequent affirmative-action decisions. To be sure, a pupil who is bused
from a neighborhood school to a comparable school in a different neighbor-
hood may be inconvenienced. Indeed, I have said that extensivee pupil
transportation may threaten liberty or privacy interests." Was.hington v.
Seattle School District ). I, 458 1. S. 457, 499, n. 6 (1980. But the po-
Seitio of bused pupils is far different from that of employees wh t are laid off
or denied promotion. Court-order ed busing does not deprive students of

any race of an equal opportunity for an education. (f. Regents of tie n i-
rersity of Californa v, Bakke, 432 . S. ?65, 300 n. 39 (1978) (opinion of
POWELL, J.) (distinguishing bused pupil from applicant denied admission to
medical school). Moreover, as the Court noted in Sica nn, busing had been
common for years in many schools districts throughout the country. 402
U. S., at 29-30. See also Keyeis v. S school Dist. No. 1, Dcnirer, Colo., 413
U. S. 189, 243, n. 22 (1973) (PowELL, J. concurring in part and dissenting
in part)t

187



PowF:1uI,, 1 concurring 480 . S

trict Court and approved by the Court of Appeals for the
Eleventh Circuit was narrowly drawn to achieve the goal of
remedying the proven and continuing discrimination. In
view of the plurality's thorough opinion, I will mention only
certain aspects of the plan before us.

The District Court imposed the one-for-one promotion re-
quirement only on one occasion, when it ordered the promo-
tion of eight blacks and eight whites to the rank of corporal in
February 1984. Because the Department urgently needed
at least 15 additional corporals, see Pa raise v. Prescott, 580
F. Supp. 171, 173 (MD Ala. 1983), there appears to have been
no alternative remedy that would have met the then-existing
need. Given the findings of persistent discrimination, the
Department's longstanding resistance to necessary remedies,
and the exigent circumstances presented to the District Court,
the imposition of a one-for-one requirement for the particu-
lar promotions at issue (did not violate the Equal Protection
Clause.

The District Court's order contains significant elements of
flexibility and fairness. First, it applies only if qualified
black candidates are available for promotion. Second, the
court suspended the order when the Department proposed
procedures that appeared likely to have no adverse impact on
minority applicants. It thus appears that the court's order is
based upon "realistic expectations," and that the one-for-one
requirement is likely to be, as the court intended, a "one-time
occurrence." Paradise v. Prescott, Supra, at 75-76. The
court's actions indicate that the order will be enforced in a
constitutional manner if it is reimposed. As in Sheet Metal
Workers, "[aln examination of what ha occurred in this liti-
gation over the years makes plain that the District Court has
not enforced the goal in [al rigid manner." 478 U. S., at 489,
n. 4 (emphasis in original).

Finally, and particularly important, the effect of the order
on innocent white troopers is likely to be relatively diffuse.
Unlike layoff requirements, the promotion requirement at

(WTOBER TERM, 1986
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issue in this case does not "impose the entire burden of
achieving racial equality on particular individuals," and( does
not disrupt seriously the lives of innocent individuals. See
Wyga nt v. Jacksona Board of Education , 476 U. S. 267, 283
(1986) (opinion of POWELL, J. ).' Although the burden of a
narrowly prescribed promotion goal, as in this case, is not
diffused throughout society generally, the burden is shared
by the nonminority employees over a period of time. As
noted above, only qualified minority applicants are eligible
for promotion, and (qualified nonminority applicants remain
eligible to compete for the available promotions. Although
some white troopers will have their promotions delayed, it is
uncertain whether any individual trooper, white or black,
would have achieved a different rank, or would have achieved
it at a different time, but for the promotion requirement.

In view of the purpose and indeed the explicit language of
the Equal Protection Clause, court-ordered or government-
adopted, affirmative-action plans must be most carefully scru-
tinized. The plurality in its opinion today has (lone this. I
therefore join the opinion.

JUSTICE STEVENS, concurring in the judgment.
In 1971, one year before the District Court found in this

case that the State of Alabama had persistently maintained a
deliberately segregated police force, this Court issued a
unanimous opinion setting forth the guidelines for district
judges in fashioning remedies to eliminate the effects of
racial segregation in public schools. Swan n v. (ha rlotte-
Mecklen burg Bd. oef Educa tion, 402 U. S. 1 (1971). The cen-
tral theme of that opinion is that race-conscious remedies are
obviously required to remedy racially discriminatory actions
by the State that violate the Fourteenth Amendment.

See generally Fallon & Weiler, Firefighters v. Stotts: Conflieting Mod-
els of Racial Justice, 1984 S. Ct. Rev. 1, 2-32 (contending that allocating
the costs of affirmative-action remedies raises separate issues of fairness)

18 9
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Because Sia an explained the appropriate governing
standard, it must have provided guidance to the District
Court in this case and it should now guide our deliberations.
Chief Justice Burger wrote:

"Once a right and a violation have been shown, the scope
of a district court's equitable powers to remedy past
wrongs is broad, for breadth and flexibility are inherent
in equitable remedies.

The essence of equity jurisdiction has been the power
of the Chancellor to do equity and to mould each decree
to the necessities of the particular case. Flexibility
rather than rigidity has distinguished it. The qualities
of mercy and practicality have made equity the instru-
ment for nice adjustment and reconciliation between the

public interest and private needs as well as between
competing private claims,' Hecht Co. v. Bowles, 321
U. S. 321, 329-330 (1944), cited in Browi [v. Board of
Education, 349 U. S.], at 300." 402 U. S., at 15.

In this case, the record discloses an egregious violation of
the Equal Protection Clause. It follows, therefore, that the
District Court had broad and flexible authority to remedy
the wrongs resulting from this violation-exactly the oppo-
site of the Solicitor General's unprecedented suggestion that
the judge's discretion is constricted by a "narrowly tailored
to achieve a compelling governmental interest" standard.
Brief for United States 17.'

JISTICE O'CONNOR 'S dissenting opinion also advanced the novel theory
that in reviewing the validity of a federal district court's remedial order,
the Court must first decide whether the order is "'supported by a compel-
ling governmentall purpose.'" Post, at 196 (quoting Wyganit v. Jackson
Board ofe Education, 476 U. S. 267, 274 (1986)). The substitution of the
word "governmental" for the word "state" in the quotation from Wygant
emphasizes the novelty of the suggestion that a test that may be appro-
priate for determining the constitutionality of state executive or legisla-
tive action should also be used in reviewing federal judicial decrees. In
Wygaunt the Court was confronted with the question whether certain state
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The notion that this Court should craft special and narrow
rules for reviewing judicial decrees in racial discrimination
cases was soundly rejected in Sun i. Chief Justice Burger
wrote for a unanimous Court:

"[A] school desegregation case does not differ funda-
mentally from other cases involving the framing of eq-
uitable remedies to repair the denial of a constitutional
right. The task is to correct, by a balancing of the indi-
vidual and collective interests, the condition that offends
the Constitution.

"In default by the school authorities of their obligation to
proffer acceptable remedies, a district court has broad

power to fashion a remedy that will assure a unitary
school system." 402 U. S., at 15-16.

The Court was equally unambiguous in its rejection of the
argument that a different standard of review is required
when a remedial decree employs mathematical ratios.

"We see therefore that the use made of mathematical
ratios was no more than a starting point in the process of
shaping a remedy, rather than an inflexible requirement.
From that starting point the District Court proceeded to
frame a decree that was within its discretionary powers,
as an equitable remedy for the particular circumstances.
As we said in Green i [v. County School Bd., 391 U. S.

action violated the Equal Protection Clause of the Fourteenth Amend-
ment. Here the State's violation of that Clause is established-the State's
purpose in maintaining an all-white police force was obviously illegitimate.
In contrast, the federal purpose that is served by the District Court's de-
cree is to eliminate the consequences of the State's pervasive, systematic,
and obstinate discriminatory conduct. There is nothing in the District
Court's decree that is even arguably inconsistent with thisfederal purpose.
Because the decree is neither "overinclusive" nor "underinconclusive," the
metaphor of narrow tailoring that is often used in considering the merits of
claims based on the Equal Protection Clause simply does not fit the issue
before the Court.
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430 (1968),] a school authority's remedial plan or a dis-
trict court's remedial decree is to be judged by its effec-
tiveness. Awareness of the racial composition of the
whole school system is likely to be a useful starting point
in shaping a remedy to correct past constitutional viola-
tions. In sum, the very limited use made of mathemati-
cal ratios was within the equitable remedial discretion of
the District Court." Id., at 25.

"Absent a constitutional violation there would be no
basis for judicially ordering assignment of students on a
racial basis. All things being equal, with no history of
discrimination, it might well be desirable to assign pupils
to schools nearest their homes. But all things are not
equal in a system that has been deliberately constructed
and maintained to enforce racial segregation. The rem-
edy for such segregation may be administratively awk-
ward, inconvenient, and even bizarre in some situations
and may impose burdens on some; but all awkwardness
and inconvenience cannot be avoided in the interim
period when remedial adjustments are being made to
eliminate the dual school systems." Id., at 28.

"The Court of Appeals, searching for a term to define
the equitable remedial power of the district courts, used
the term 'reasonableness.' In Green, supra, this Court
used the term 'feasible' and by implication, 'workable,'
'effective,' and 'realistic' in the mandate to develop 'a
plan that promises realistically to work, and . .. to work
now.' On the facts of this case, we are unable to con-
clude that the order of the District Court is not rea-
sonable, feasible and workable. However, in seeking to
define the scope of remedial power or the limits on reme-
dial power of courts in an area as sensitive as we deal
with here, words are poor instruments to convey the
sense of basic fairness inherent in equity. Substance,
not semantics, must govern, and we have sought to sug-
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gest the nature of limitations without frustrating the ap-
propriate scope of equity." Id., at 31.

A party who has been found guilty of repeated and persist-
ent violations of the law bears the burden of demonstrating
that the chancellor's efforts to fashion effective relief exceed
the bounds of "reasonableness."2 The burden of proof in a
case like this is precisely the opposite of that in cases such
as Wjgant v. Jackson Board of Education, 476 U. S. 267
(1986), and Fulliloc e v. Kln tznick, 448 U. S. 448 (1980),
which did not involve any proven violations of law.' In such
cases the governmental decisionmaker who would make race-
conscious decisions must overcome a strong presumption
against them. No such burden rests on a federal district
judge who has found that the governmental unit before him is

-'Inevitably, promotions of the white officers who have been beneficia-
ries of the past illegal conduct may be delayed even though they are "inno-
cent victims" in the sense that they are not individually responsible for the
past illegal conduct. But it is most incongruous to imply, as JUSTICE
O'CONNOR's dissent does, that this impact on white victimss" requires that
the Federal District Court's decree be judged by the same standards as the
State's policy of discriminating against black employees in promotion and
against black applicants in hiring. Given the violation of law disclosed by
the record, the District Court's use of a racial classification to remedy that
violation was presumptively valid; in contrast, the State's racial classifica-
tion was presumptively invalid.

The law violator who would oppose a remedy imposed against him as
itself a violation of the law does not stand in the same position as an inno-
cent party; those whom the court has found in the wrong may not oppose a
remedy on the ground that it would constitute a wrong if leveled at a non-
participant in the litigation. "In fashioning a remedy, the District Court
may, of course, consider the fact that its injunction may impinge upon
rights that would otherwise be constitutionally protected, but those protec-
tions do not prevent it from remedying" the violations. National Society
of Professional Engineers v. United States, 435 U. S. 679, 697-698 (1978).
See also International Salt Co. v. United States, 332 U. S. 392, 400-401
(1947); Teachers v. Hudson, 475 U. S. 292, 309-310, n. 22 (1986) ("The ju-
dicial remedy for a proven violation of law will often include commands that
the law does not impose on the community at large") (citations omitted).
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guilty of racially discriminatory conduct that violates the
Constitution.

The relief that the district judge has a duty to fashion must
unavoidably consider race. A unanimous Court held in
North Carolina State Board of Edacation v. Swann, 402
U. S. 43 (1971), a case decided on the same day as Swann v.
Charlotte-Mecklenbitrg Board of Editcationi, that the State's
Anti-Busing Law, which prohibited assignment of any stu-
dent on account of race or for the purpose of creating a racial
balance in the schools, conflicted with the State's duty to
remedy constitutional violations. We observed:

[T]he statute exploits an apparently neutral form to
control school assignment plans by directing that they be
'color blind'; that requirement, against the background of
segregation, would render illusory the promise of Brown
v. Board of Education, 347 U. S. 483 (1954). Just as
the race of students must be considered in determining
whether a constitutional violation has occurred, so also
must race be considered in formulating a remedy. To
forbid, at this stage, all assignments made on the basis
of race would deprive school authorities of the one tool
absolutely essential to fulfillment of their constitutional
obligation to eliminate existing dual school systems.

"Similarly, the flat prohibition against assignment
of students for the purpose of creating a racial balance
must inevitably conflict with the duty of school authori-
ties to disestablish dual school systems. As we have
held in Swann, the Constitution does not compel any
particular degree of racial balance or mixing, but when
past and continuing constitutional violations are found,
some ratios are likely to be useful starting points in shap-
ing a remedy." 402 U. S., at 45-46.

The District Court, like the school authority in North
Carolina State Board of Education v. Swann, may, and in
some instances must, resort to race-conscious remedies to
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vindicate federal constitutional guarantees. Because the in-
stant employment discrimination case "does not differ funda-
mentally from other cases involving the framing of equitable
remedies to repair the denial of a constitutional right" Swa n n
v. Charlotte-Meckleidmeirg Board of Educat ion, 4A02 U. S., at
15-16, and because there has been no showing that the Dis-
trict Judge abused his (iscretion in shaping a remedy, I con-
cur in the Court's jud gment.

For reasons that are not entirely clear to me JUSTI(E POWELL as-
sumes that the standard t( be al)Ilield in reviewing the court-ordered ac-
tion a State must take to correct its violations of the Equal Protection
Clause is different when the violations take place in the administration of a
public school system than when they occur in the operation of a public law
enforcement agency. Ate, at 187, n. 2. Dismissing the inconvenience of
being bused as a relatively inconsequential by-product of the remedial de-
cree, JUSTICE Pow:LL suggests that desegregation decisions upholding
the District (ourt's broad remedial powers are less than fully applicable to
this case; he seems to regard the possibility that some white troopers will
have their promotions delayed, see ate, at 188-189, as mandating a differ-
ent and more exacting standard of review.

I cannot agree that the applicability of the school desegregation cases in
determining the validity of any particular remedial solution fashioned by a
district Court and imposed on a State depends on detailed and inevitably
imprecise calculations of hardship. For me the relevant fact in thi- case
is that the remedial order was directed against a proven violator of the
Constitution. Just as I believe that a uniform standard should govern our
review of the merits of an equal protection claim, see (rigi v. Boren, 429
U. S. 190: 211 (1976) (STEvENS, J., concurring), so do I believe that a
uniform standard should govern our review of all such decrees entered by
district courts. Of course, different violations require different remedies,
but they should be reviewed under the principles of equitable discretion
set forth in the school desegregation cases. "[A] school desegregation
case does not differ fundamentally from other cases involving the fram-
ing of equitable remedies to repair the denial of a constitutional right."
Swann v. (ChaL rlotte-Mc(klenbulhrg Bd. of Education, 402 U. S. 1, 15-16
(1971) The district court's task in each case is to "be guided by equitable
principles, Traditionally, equity has been characterized by a practical
flexibility in shaping its remedies and by a facility for adjusting and rec-
onciling public and private needs. These cases call for the exercise of the
traditional attributes of equity power." Brown v. Boar-d of !Eduration,

195



196 OCTOBER TERM, 1986

Ot(PONNOR, J., dissenting 480 U. S.

JUSTICE WHITE, dissenting.

Agreeing with much of what JUSTICE O'CONNOR has writ-
ten in this case, I find it evident that the District Court ex-
ceeded its equitable powers in devising a remedy in this case.
I therefore dissent from the judgment of affirmance.

JUSTICE O'CONNOR, with whom THE CHIEF JUSTICE and

JUSTICE SCALlA join, dissenting.

In Wygant v. Jackson Board of Education, 476 U. S.
267, 273 (1986), we concluded that the level of Fourteenth
Amendment "scrutiny does not change merely because the
challenged classification operates against a group that his-
torically has not been subject to governmental discrimi-
nation." Thus, in evaluating the constitutionality of the
District Court order in this case under the Fourteenth
Amendment, we must undertake a two-part inquiry. First,
we must decide whether the order is "supported by a com-

pelling [governmental] purpose." Ibid. Second, we must
scrutinize the order to ensure that "the means chosen to ac-
complish that purpose are narrowly tailored." Ibid.

One cannot read the record in this case without conclud-
ing that the Alabama Department of Public Safety had un-
dertaken a course of action that amounted to "pervasive,
systematic, and obstinate discriminatory conduct." Ante,
at 167. Because the Federal Government has a compelling
interest in remedying past and present discrimination by the
Department, the District Court unquestionably had the au-
thority to fashion a remedy designed to end the Department's
egregious history of discrimination. In doing so, however,
the District Court was obligated to fashion a remedy that was
narrowly tailored to accomplish this purpose. The plurality

349 U. S. 294, 300 (1955) (footnotes omitted). Thus, the remedial issue in
these cases is dramatically different from the question whether a statutory
racial classification can be justified as a response to a past societal wrong.
See Fullilove v. Klutznick, 448 U. S. 448, 537-539 (1980) (STEVENS, J.,
dissenting).



UNITED STATES r. PARADISE 19

149 O'( ONNOR, L. .d(issenting

today purports to apply strict scrutiny, and concludes that
the order in this case was narrowly tailored for its remedial
purpose. Because the Court adopts a standardless view of
"narrowly tailored" far less stringent than that required by

strict scrutiny, I dissent.
As JUSTICE POWELL notes, this case is similar to Sheet

Metal Workers v. EEOC, 478 (_T. S. 421 (1986). In ShIeet
Metal Workers, I observed that "it is completely unrealistic
to assume that individuals of each race will gravitate with
mathematical exactitude to each employer or union absent
unlawful discrimination." Id., at 494. Thus, a rigid quota
is impermissible because it adopts "an unjustified conclusion
about the precise extent to which past discrimination has
lingering effects, or . . an unjustified prediction about what
would happen in the future in the absence of continuing (lis-
crimination." Id., at 494-495. Even more flexible "goals,"
however, also may trammel unnecessarily the rights of non-
minorities. Racially preferential treatment of nonvictims,
therefore, should only be ordered "where such remedies are
truly necessary." Id., at 496. Thus, "the creation of racial
preferences by courts, even in the more limited form of goals
rather than quotas, must be (lone sparingly and only where
manifestly necessary." Id., at 496-497.

In my view, whether characterized as a goal or a quota, the
District Court's order was not "manifestly necessary" to
achieve compliance with that court's previous orders. The
order at issue in this case clearly had one purpose, and one
purpose only-to compel the Department to develop a promo-
tion procedure that would not have an adverse impact on
blacks. Although the plurality and the courts below suggest
that the order also had the purpose of "eradicat[ing] the ill
effects of the Department's delay in producing" such a pro-
motion procedure, ante, at 171, the District Court's subse-
quent implementation of the order makes clear that the order
cannot be defended on the basis of such a purpose.
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The order imposed the promotion quota only until the
Department developed a promotion procedure that complied
with the consent decrees. If the order were truly designed
to eradicate the effects of the Department's delay, the Dis-
trict Court would certainly have continued the use of the
one-for-one quota even after the Department had complied
with the consent decrees. Consistent with the terms of the
order, once the Department developed a promotion proce-
dure that did not have an adverse impact on blacks, the Dis-
trict Court suspended application of the quota. Under the
approved promotion procedure, 18 troopers were promoted
to corporal, of whom 3 (23.1q,) were black. App. 160. The
result of this new procedure was the promotion of a lower
percentage of blacks than the purported goal of 25% black
representation in the upper ranks, and the promotion of

fewer blacks than even the Department's promotion proposal
rejected by the District Court. To say the least, it strains
credibility to view the one-for-one promotion quota as de-
signed to eradicate the past effects of the Department's delay
when the quota was suspended once the Department devel-
oped a promotion procedure that promoted a lower percent-
age of blacks than the 25( black representation goal.

Moreover, even if the one-for-one quota had the purpose
of eradicating the effects of the Department's delay, this

purpose would not justify the quota imposed in this case.
"[Tihe relationship between the percentage of minority work-
ers to be [promoted] and the percentage of minority group
members in the relevant population or work force" is of vital
importance in considering the validity of a racial goal. Sheet
Metal Workers v. EEOC, supra, at 486 (POWELL, J., concur-
ring in part and concurring in judgment). The one-for-one
promotion quota used in this case far exceeded the percent-
age of blacks in the trooper force, and there is no evidence
in the record that such an extreme quota was necessary to
eradicate the effects of the Department's delay. The plural-
ity attempts to defend this one-for-one promotion quota as
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merely affecting the speed by which the Department attains
the goal of 25% black representation in the upper ranks.
Ante, at 179-180. Such a justification, however, necessarily
eviscerates any notion of "narrowly tailored" because it has
no stopping point; even a 100% quota could be defended
on the ground that it merely "determined how quickly the
Department progressed toward" some ultimate goal. Ante,
at 180. If strict scrutiny is to have any meaning, therefore,

a promotion goal must have a closer relationship to the
percentage of blacks eligible for promotions. This is not
to say that the percentage of minority individuals benefited
by a racial goal may never exceed the percentage of minority
group members in the relevant work force. But protection

of the rights of nonminority workers demands that a racial
goal not substantially exceed the percentage of minority
group members in the relevant population or work force
absent compelling justification. In this case the District
Court-and indeed this Court -provide no such compelling
justification for the choice of a one-for-one promotion quota
rather than a lower quota. In my view, therefore, the order
in this case must stand or fall on its stated purpose of co-
ercing the Department to develop a promotion procedure
without an adverse impact on black troopers.

Given the singular in terroren purpose of the District
Court order, it cannot survive strict scrutiny. There is sim-

ply no justification for the use of racial preferences if the pur-

pose of the order could be achieved without their use because
"[r]acial classifications are simply too pernicious to permit

any but the most exact connection between justification and

classification." Fallilore v. alu tznick, 448 U. S. 448, 537
(1980) (STEVENS, J., dissenting). Thus, to survive strict

scrutiny, the District Court order must fit with greater preci-

sion than any alternative remedy. See Ely, The Constitu-

tionality of Reverse Racial Discrimination, 41 U. Chi. L.

Rev. 723, 727, n. 26 (1974). The District Court had available

several alternatives that would have achieved full compliance
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with the consent decrees without trammeling on the rights of
nonminority troopers. The court, for example, could have
appointed a trustee to develop a promotion procedure that
would satisfy the terms of the consent decrees. By imposing
the trustee's promotion procedure on the Department until
the Department developed an alternative promotion proce-
(lure that complied with the consent decrees, the District
Court could have enforced the decrees without the use of
racial preferences. Alternatively, the District Court could
have found the recalcitrant-Department in contempt of court,
and imposed stiff fines or other penalties for the contempt.
Surely, some combination of penalties could have been de-
signed that would have compelled compliance with the con-
sent decrees.

The District Court, however, did not discuss these options
or any other alternatives to the use of a racial quota. Not a
single alternative method of achieving compliance with the
consent decrees is even mentioned in the District Court's
opinion-with the exception of an even more objectionable
10,0% racial quota. See Paradise v. Prescott, 585 F. Supp.
72, 75 n. 1 (MD Ala 1983). What is most disturbing about
the District Court's order, therefore, is not merely that it
implicitly or explicitly rejected two particular options, but
that the District Court imposed the promotion quota without
consideration of any of the available alternatives. Even in
Sheet Metal Workers v. EEOC, 478 U. S. 421 (1986), the Dis-
trict Court had "considered the efficacy of alternative reme-
dies" before imposing a racial quota. Id., at 481; see also
id., at 486-487 (POWELL, J., concurring in part and concur-
ring in judgment). Thus, the Court was able to evaluate the
claim that the racial quota was "necessary." Without any
exploration of the available alternatives in the instant case,
no such evaluation is possible. Remarkably, however, the
plurality- purporting to apply "strict scrutiny" concludes
that the order in this case was narrowly tailored for a reme-
dial purpose.
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Although the plurality states that it is merely "respect-

[ing " the "balancing process of the District Court, ante,
at 184, it wholly ignores the fact that no such "balancing
process" took place in this case. For even if, as the plural-
ity insists, the District Court "'was in the best position to
judge whether an alternative remedy, such as a simple injunc-
tion, would have been effective in ending [the] discriminatory

practices,'" ibid. (quoting Sheet Metal Wor'er, supi, at 486
(POWEL L, J., concurring in part and concurring in judgment)),
the least that strict scrutiny requires is that the District Court

expressly evaluate the available alternative remedies. If a
District Court order that is imposed after no evident consider-
ation of the available alternatives can survive strict scrutiny
as narrowly tailored, the requirement that a racial classifica-
tion be "narrowly tailored" for a compelling governmental
purpose has lost most of its meaning.

I have no quarrel with the plurality's conclusion that the
recalcitrance of the Department of Public Safety in complying
with the consent decrees was reprehensible. In its under-
standable frustration over the Department's conduct, how-
ever, the District Court imposed a racial quota without first
considering the effectiveness of alternatives that would have
a lesser effect on the rights of nonminority troopers. Be-
cause the I)istrict Court did( not even consider the available
alternatives to a one-for-one promotion quota, and because
these alternatives would have successfully compelled the
Department to comply with the consent decrees, I must
respectfully dissent.
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