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MR. C?HEI‘ JUSTILE TﬁURGI’R‘ :

l’next in Wo. 72 129 NAACV aﬁa&an N@w York and a ﬂ&rmwi'
Mr, G»eenberq,‘ ‘ | |
- om Am;tm INT OF Jm::f«* @m }«‘N}srﬂm i"t&iu; e
ON BF’HAL}*‘ O DHe IRP?PMJH\’IT
'Mna GHxFNBER¢~ “Mﬁ;jthlé» aLSb&C&; &nd ey ii ﬂiﬁnm
~the Couvt' | L |
Th1ﬂ ca@& Ls hexp an apmeal %xﬂm ﬁhm ﬁni%@d tuh@ﬁ'
Slutrxct COuLt fav the Diﬁurlﬂt af QDlﬂmblu, whmdh entered d
i éqment f01 thp mtatm ct Nww folk dea;nm& he Unﬁtﬁd Statagp
30 whmch the Unmt@& ntatas CGnsenLaﬁ
'The ggdqmenﬁ dethG tﬁinq&,\
Firstgit‘&xemntad Lhe S&éﬁa‘of‘wﬁw ?arkfﬁﬁﬁm’ﬁ:
‘;c:'zzértain mqumm&m of the %%‘m.mq "hqhﬁ:ﬁ zm of w'm wfhﬁ;ah |
sha*l ﬁescrlbe 1ﬁ more dera&l sh@rtly.  Br flv, ﬁha e
.  irequ* remfants from whic’x the ﬁg.a,te w&a ssmmmé WHTE é;w{:z» é:ﬁx‘ﬁﬂf
‘ :®ﬁ' 1ﬁ was éxwmmtmu fioa &% nec Vﬁqitf of n%s~clﬁ&aaﬁo@ ﬁjf"
‘Votxng 1aw cnanaes ag*wequirm&,hy meﬂtxgﬂ 5 &» thﬁ Vmﬁing
  V1&ghts ﬁct amﬁ, secondlv, at was allaweﬁ<%a xﬁaumﬂa iﬁﬁ

‘ixteraa? tests earlm&x‘than ﬁt&erw g8 Wﬂﬁlﬁ hava %&@n

v*hermltﬁ@a nnﬁer the Vﬁﬁzng‘ﬁight@ At Qf 1@?@*

Tﬁe 3uaqmant‘%wlaw 31£ﬂ~ﬁﬁﬁi€ﬁ'»ﬂﬁﬁﬁ?ﬁﬂﬁiﬁﬁ ta ﬁhﬁ |
" iiﬁmaﬁimz, i

aﬂnellaﬁtz hare when tbﬁy ﬁt&gmﬁtgd anﬁar ja.

‘*%ﬁ nxq$ unan tﬁe aauzt %ﬂnﬁ ﬂp@ Vﬁﬂk ahmﬂié x@ﬁaﬁﬁ ﬁﬂbfﬂﬂt

e wilJ hﬁar arquﬁwntﬁf‘f Hr ,




3 &0 the nrovzsxons of the Vﬁflnq quhts Acn.
In. January ana March 197& We 'Yor rcdiéﬁriéééﬁ\’

‘;ts Asqemblvv State S@natx.vand Conﬂrwsemmnai D’Qﬁfictg,‘

A‘one?l&ﬁts, who dre black amd Puww m cam catj.zerw of Mew

' York Cltvr an& the Wa 10na1 Aqaoamatlon ﬁ@r the Advancemenh |
of Colored Peanle V?@med tha 1970 r@dxst”1ctxng chdnqea as
gn 1lleqal racx&l qerryman&er |

Thev claam that ﬁhe redl@trlctznqvnaok neét‘of fhé ‘“V
‘black aﬁd Puarto quan wanulatxen of Erco?lyn, fax one uhmnuﬁ‘
‘;‘an& ¢arVea it un to dmstr*bute 1» in lautle nleces amcnq
ccnhxqucus wh&te dlstrlctq ‘mam¢nq the hlac ’ngmuiaﬁlcn |

;amaller nartg of Lhe larqer whltc nmnulatxon in Lhe Uhlﬁ&

‘. &&Strl¢tQ, asg nart of a ra31al ﬁerrymander‘whxahywould &11&te ;

what \oi:heﬁfisie would be ,cmsmeraiaie miiiﬁicalf strength held
‘toq@ther by a bona of cammen factora velated tc rageeiﬁ
.. want to make ciear that the vaildztv Of those
‘aharqgs nf racial qerrymander axe not before the Court in thls'
,,caSQ. Buﬁ the. quethan of whether anne;lants can have a dav
‘1n court, 80 to snaak to establish hhe validity of thase
.;ralaims, Now, what sart of a dav that wxll be is of the

o eqsance of thzs anmeal. :

Tha dav in court which annellants souqhtr or the daVﬂV ' 

 1n court or before a forum whlch theY souqht, were three
“9 idifferant kinﬁg, all lnﬁerrelated, and, aqain, Oan 0“9 Of

 -which xs here todava,f\




The adverse 7UdQMeﬁt in the DlStfth bf Columgla\ | |
S dmsallow1nq Lﬁtarventlon washed out all nosslhilitv cf the
‘other Lwo. The flrgt forum would have been hufore the\”
i Att0rnev General mf the Unmted Gtates uﬁder 3LCLXQn 5 axﬁﬂ
vntlng quhts Aata |
When we léarned ihat these v&hlnq ahaﬁgwé‘w%f@ LH 
‘nrmcess and thelr imnlemenﬁaﬁion were 1n wrouugw mw;J

QUPSTION~ I thlﬂk we had a.@asa ﬁ“ﬁﬁ@a he re in

Georqia VS .« Unlte& States, vh@ra!if Qa@ &'questxmm af”vaéﬁh@:\
Sect;qn‘5 reacheé rglnﬁpxcementh” ' |
M. ’mmmaméa« Ye&s. | |
. vasﬁfzmz Is that involved h@re?
,MR. GREENBERG: ‘Yes,‘that is inVclved ﬁerae Aﬁ§ 
‘ §6 féx as fhat ] cancerned Lhe qovernment takes the same
 an1t10n as‘we &03 But more than that 19 inVleed, Mrs"‘
Justice Breﬂnan, b&cauqe als§ there is the questlon of
‘whather New ¥0rk @an reaumé 1ts 1*teraay tests when the 1975
lfban exnlrea»  |
| So, even.if the Georgld case wexe &ecldea
‘adversely, thms case would still be hexe with reqard to the |
 11teracy tests. | | |
QUF8T10N°‘ Yes. Thank you. | s
MR. GRFFNBFRG~‘ ?he flrst fcrum in whxch we, souqht  ' 5f
| '-ta‘avnéar was before the Attornev Ceneral of the Unlt&d}

 ‘5;i%tate9 unﬁer Section 5 of tha Votqu Riqhtﬁ Act.




}The annellants cemmunlcate& thh ﬁhe Aﬁtﬂrfgy
ﬂ ‘penera¢ concernan the Januarv ané March Vot nq chanqes, énﬁf"
said that When Tew Yorﬁ Bubmittad 1ts amnllcabicwq for ;
| ;cl&apanca of these vctan changes, th aﬁn 11wntg W&n*ea‘ta .
‘ é@ﬁéar aslnrescrmbe& bv the.requlatﬁnmg &nd mn?c rﬂnrewennaw
 ei0n that theaa ehang@s were made with the nurnesa and thehM
éffedtpfrac*alﬁigﬁrimiﬁatian,'”‘ - |

In fmct, th& State cﬁ mew York dlﬁ suhmlt one seé‘
5@ éhamqeg hQ the Attorney Peneral but ﬁhey were Sent back 
’_aa anwamniate, dnd theg nevex sent them back aqdin. 
| Secanﬁ the aacona forum in whlch we sougﬁt o
Jlaw&ear, anﬁ thq awnortuamtv &lwo %ds washeﬁ out by Lhe
D?gtrmct af Co’wnhia Jaaqmenﬁ, waz in tha Sou*hera Distri&t“
.;of New Yoxk we filed what, for purnoges of bravxty, I Wll;v,
deaeribe as an ﬁiéggﬁtvne lawsuif, a lawguit seektng an

. invunctlan to camnel the St&te ﬂf hew Yark ta submi% *tQ

: V®t1nq Riqh?q Act chanqes tc the Attozuev Generaln And, of FR

‘Laurse,ﬂwhen the Dlstrxat of Calumbia u&gment was enteredr
"thaﬁ exemmtad New York fr@m the requirements of the Vbtinq
| Riqhta Act, 86 thak %llen tyne lawsult egsantially 15 wined

out algo. o S
et Thirdlv, cn the day that we fiiea ﬁhe 1awsuit in

‘;Naw York, e sauqht to intervane in the nendxig 11t1qaﬁion

'f(bétWeen New York ana th@ Uﬁite& States in tha Disﬁrxct Cnurt

g ‘for tha sttrict af Columbia.




Naw, the vnlfed ta&es dlﬁ ‘

neh onnose‘intezventlsn,“
1ﬁh0uqh %he State of Naw Xash ﬁxd, The nlqtriuﬁ Couzt denled‘ 
“ intervant10n, thhwu? oninlon, amd qranteé %nmmarv 1aﬂqment |
fcr New York, thhomﬁ onxnxon; So annellants have had no
‘bearlnq befﬁfe the ﬂt?oxney Gen ral° the aﬁnellants have had’”
‘;na hﬂdrlnq 1n the Dlstricﬁ Caurt 1n Hew Ycrk» ard anneliantq
have had ne hearlng 1n thc District Coult for ihe Dlstrict oL
calqmbla., | |
| | Qﬁmsﬁ?xm: Wasn't there an action uo in New mm
cﬁallenqimqvthé redistxiétinq as éuah? k
| ‘ m‘{; GREENEE&E; g \‘Nm e did rot. e ebaly filed an
‘ggggg'tyne action in ﬁew ”uwx. uxq*nq h st thm caaﬁq‘ fsiéulﬁ
‘Pe summitteé ta ghe Attc?ney Genexmj of tﬂe Unlted Scateé.

The Unhfea Snate39 as I fea& its bvlef and what xﬁ

s

>' ﬁas1sai&imth1s case, &Qés not clalm ﬁﬂaﬁ‘iPtEIVEﬁthn in
dasesof‘this’$ort nevar:cam bea11owed, and, 1ndeea, it may -
: ﬁé‘af 50ﬁeprelévaﬁce.that éhé Unlﬁed States &Ld notgwnose"
cur interventlon 1n the Court belaw. |

| Rather, as I understand the nas:tion of the
‘, g0Varnmant, xt Ls two narts-‘ One, that there was no shewing
' of inadequata,xenrasentatlon bv the United St&tas 1n the court
‘belcw, and, second that the annllcatxon Qf the annellants
}Was untimery, | - |

We submmﬁ thatAthe record makes clearz one, that o

'u rawxssentat10n of the clamms of the intervenors, or the




 ?‘anne1lantSv by ths Unlted %tates was indee& xnad@quate, and‘g

‘ that its timellneqs, ﬂOﬁ Oﬂ!V were wa marely txmaly but the

~‘anplication waq fileﬁ at the ontlmum, the be t novsxble tlme,

| V'that it could have, in th 1ntexeqts af t he 11ulqa%1on, in

 tha lntsrests of pffic1ent Qneraﬁlan of the courts, xn fhe
“‘1ntere9ts of the annellants and, indeed; all *h@ nara1@a¢
‘ Flmally,‘we clalm, iﬁ,Lhe wards of Rula 24 that
‘the disnositinn below quitﬁ c&early 1mnaired and 1mﬁedea thél

anmellants onnoriunlty ﬁc nroﬁect khejr int@resuwa‘

To demonstxate that there was xnad@cuate ranresanta~ Lo

| txan of our claxm belcwr it is fvxst necessarv ta éescrlbe
jf wnat that cla$m 13, and what adequate renresentatxon would
‘have coﬁsistea\o;, and how e31st1ng‘renresentatxon‘faxlea.

| I wlll flrst dlscues thla, then the issue of timeli»«‘
lness, and then the 1asne of how »~‘ « | | .
| QUESTXQ%*“MrQ Greenberq, you cla&m‘inteiventian
VanOEEQ only tha discretmonary action - } | § |
S MR* GREENBERG« NQ no. Thls 1s an annlicatlon fer?  ‘
'iéterventien as of rxght, BN '; _«' SRR R

| | QUESTXON” As Gf rlght.‘ Yes. B

MR. GRBFNBFRG This is an &nnlmcatlun for lnter- ‘

Qéntxaﬁ as of riqht, and we would aubmit that we fall .
. Squaralv unﬂer the three nrlneiwal requirements of that rule,

  ,that is, 1nadequate revrwsenﬁatloﬁ. imeliness,‘&nd 1mpeding o

ﬁ or imnairmant of our interests.‘




QUFSTION But, g fortlarlf to the ext@nt you ré
‘r;qht sn hhat, why, yau vonld dlqo gathfy Lhe melmi%SlVL QQ" 

MR. GRFBNBERQ“ Oh, CPﬁ ainlv. -?ev.

OUESTXON And you WOuld s«v Lhat Vﬁu diﬂ,‘evcn 1f

[ IR

"VQu weren ‘oo even 1f this is nc& an avmorﬂitht caseeﬁ
MR& GRTEﬁBPRG' fes.“ﬁnﬁ ue mlqht take tha as a

j=4

“nroteaaxve naextxon, Mr‘ Justlce Whlte, buu I thlnk we~ré7

A

S0 alearly rlth as ta lntezvmntlon aa of vvqht e have not -
aﬁqaed thata‘excenﬁ to mentmon 1t ln our brlef
Now, as tO Lnaﬂequacy of zenresentaulon‘ mhe clalms

‘of the 1ntervena-s armse from ﬁhe than quhta Acc oﬁ 19?0¢‘»

‘ ‘whlen snec1f1ca~1y qranted its nrotectlon to tha nlack and

ﬁuerto Rlcan vcuers of Bronx, klnqs, aﬁd New imrk countles 1n', ‘
  the SLate oﬁ New “axk.v B@cause the amendment sne01flcailvy |
‘and the leqzslative hlstaxv d@mOﬁstrate axhau tlvelvg‘cérried:
‘aut th& desmqn af Ccnqresa and the Admlnlstxatlon to Vres ent
the hlll tc Congres%; to pover the north as well as the sauth
‘The 1985 1aw had covered the souﬁh When’*zme came to extend i
ﬂﬁhe law, 1t was qulte clear Lh&t th@ general sentlment of .
Jthe Admlnlsﬁratxcn and of Conqress was that it would be |
"extended onlv xf it were made nationwmde, and that 1s what wasy;‘::
e The leqxslative‘histoﬁv is repiete Wlth references'
} t0 the fact that Bronﬁ, Kinqs, and New York count&es would be;‘

'VQQGVQxed} It s designed for that very ﬁurnosa.’

A,("




| | | BT
| | Num@rousygenauers and tne Attornev ?eneﬁal s§  ‘
. tSSLlfleﬁum | )

i The formulaAthat covere thesé‘ceﬁnﬁleé 18 £hat 1n ,, '
 ,1968 thev had to have used tﬂe 1itaracy test an& fwwer Lhan :
‘:flfty nercent of the nerscns 01 votan aqm erIQLerGa or

 jvbted. | s | |

Ncw, acwcmnlmshmepu‘meanf LWO thzn@é:.'§ne,a

E calared %urlqdiailon may not use a imteracy »esf‘thlé'

covereﬂ by Sectxors & ana 5 &n@ 1o cnaﬂqes 1n the vctlég laws
may be ma&e. S

Tha kmv words in the staﬁutp, aﬂa.heV?zéiinSéctien
‘ $ whxch ah%eaxs in te a?utdrv %nnen&la OL‘QHY nxleﬁ' Lb
 “that no s&ch test or éevxce hé& bean uge& duimnq the‘ten o
;yﬁarﬁ wreceélnq‘tﬁé fih;nq az ﬁne a@tion for the nurﬁmse or

| wmth the effect“ o ana T d like to unﬁerscore the wcra |
'f"effect““%ﬁs“cf denylng mr abrldqinq the rlqht to vote bn
‘acccunt of Eaee or calar. |

Ncw, the maanlnﬁ of tha warﬁs "nuxbose an& effecﬁ“:'
 can be found extensively throughout the legislative hxstory

‘aﬁ& in numafous xemorﬁeé declsxone, many of whlch are frdm

”‘ ¢ thlg Court, whlch are saf forth xn ﬁhe bvlef but for nurnosas ‘

Gf hrevity anﬁ ﬁugt focu31nq cn one thlnq about whlch I think

. thefe is na disaqreemsnt, I & Txka to talk about thm% Court s‘

“~<ODinion in Gastnn County Vo ﬁnlted Stanes.’ f~”

Tha meaning of "murnose and ef“ect" ls elucidaﬁeﬁ 1n 




h

t}‘iisv

The Gaston Cauntv case.wag deClﬁéd unqer the l@@"‘

verslon of the Votlnq quhts Ach, and the 'Sa ver&;on d’?f%
 fv0m the‘f70 VQrslon onlv Ln that ne lgnqp is Q&Qtﬁn CwﬁihH 

,lnaluded anﬁ S@ch?fﬁ counuxea, but ;hat'thefﬂwﬂgxe3ﬁ7;7

;1ntended te cover ﬁrsnx, Klnqm, anﬁ H@W"?@rk‘aﬁunﬁieﬁ quite.
ex@licitiyg

Now the Ga& Gn C@ﬂnfv ‘wase: h@l& that the 1156r Act

apmllad to a 3uriqdlation whare nanmvh¢tas were moxe
 i11iterate thanvwh;tes, haeause thev had receivad an‘inferior;
‘eaucatién in thé ééunﬁyu‘ | R
Jﬁdtic& Rarlan s‘omlnlan says thdt he assuﬁes that
‘%hey were xeslaﬂﬁta of thé countv at the timﬁ they recexved
:hhelr ducatien~thare,‘but,there ig a‘famtnote whlch says
the reault wculd be ﬁﬁ aiffernnt lf thev had miqrated from
‘,cﬁhev cauntles eimcwhere where/thev had recexve& an
“'educatlon wnwch,haﬁ causea them;tc ‘he xllzterate,
An& Aitornév Ganeral Mltcheil and numerous SenatorSL
téstif*e&\exteﬂsivelyy as W9 have set forth 1n our bxief
‘f‘that that sane ﬁrlnClﬂlQ 0f an Lnferiar aducaﬁlon laading to
‘xlllterawy or an infexlar educatlon in another Tﬂrlsdlctiﬁn; ”
'Causlng $nmaaneyto become illxterate, whu then movws t0 a

‘Qﬂorthern jurlsdlctlon, brmngs that 3urzsdicticn under

f coverage of ihe Rﬂta




‘wa, f we Wd@w t&lh briefiv‘7

‘asneat af whaﬁ aothmrutms “@ﬁfﬁ(ﬁ” mf~raﬂiéllai? r»ﬁin@tibn;
 mﬁe‘wﬁ11d think t%ut fax mharm tm Sﬁ aawquatw reﬁre%antau!mn“‘
‘5f’thélﬁtﬁxﬁﬂﬁé Qﬁ‘%hé claine nt@ in the ﬁlstzlc% Cﬁnztp”

tha* ﬁhouia h&vn heen blumnat u9 tma att@ntJan of Lh% ﬁmatrjat
‘vgngt‘ Tha* Leqal @&ﬂllﬂﬁ*l@? mf tna w%atute ghould h&va;
been at least By resented to the ﬁv&t:ic Court, iﬁ not urged
 ﬁﬁQﬁ‘itF‘3ﬂﬁ\ such ﬁvxdance as mzahf he avaxlahle vhoula i
"‘a1g¢ hava nean mr@ sente d tm iﬂﬁ n; Lrimt‘CDErﬁ;‘,SQ ﬁhat‘thé

mo&ﬂﬁ could w&?ﬁ a 3uﬁam@m d% tﬁ whe ﬁar ox not Bronx,\

\Kingk, and HﬁW‘V&fk cauntmag vame umﬂer ﬁhm Ga@tcn Cauntv

| But,ﬁhatwms ﬁ5t ﬁ§né at &1i; and e 7ust say ., Oﬂ&
can éiab&raﬁ&lmﬁiﬁ a‘@ﬁ@aﬁ ﬁaal; tha£‘if th@‘k@v lagal
wrinﬁiW1ﬁ‘&ﬁﬁt%m mvaﬂlable facts, many 0f wﬁiﬁh haVeannearedf'
‘iﬁ 0u£ motion o aiter qudﬁmenh when;,after we were‘danxed
int&rveﬁtiﬂm¢ wa ﬁame bagk}aqa 7L and saxd, Laok it vou re
taklnq thc hm‘  ion that wé haven}t bresented the evidence;‘
“we dnn‘? h&V@ ta‘wresenﬁ the avxdence on‘a motlon to lnterm :“‘
‘vana, but, nevextheless, hera is at leagt such of it as Wa'
‘can qather 1m this brief aeriod of tlme.
| If that available evidence was: not also nresented 
 tc the District Court, then we say that 18 lnadequatev 

irewx*esentaﬁzon ner se ané as a matter of law aﬁd as a.

‘mattax of cmmmon sense~‘and we 1ust don £ Qee how lﬁ can be




clalmeé Lhat tharo was euch a %hinq as ~nadequate ~—_”
i'QUPSTION.K Inad@quate remresenﬁailcn of whom”r

' MR~ GRP&NBTRF' Of the clalms of the int@lVenérsﬁyy‘
"thsmom- Well, zm«v :LS tn.at the issu n‘t’he ,casegi’
: whethﬁx there was adequate reore entatnon or noﬁ?
MR, PﬁﬂEN?PQG | nee@use tnat’m one of mhe f&q&if@”
.lantg of Rule 2& the inf@ ntlwn rule; w@‘may zmtexvm%@ ,:
‘f_llf aur ulamms are belnq‘lnaﬁeqmatelv reﬁiﬁéﬂptéﬂg‘Lf ve. c0mw
'Ln a’timélv fashlﬁn, aad 11 aur ahmi&t¢ to ﬁwugéﬂtlﬁu ‘ &aimg
vis‘beanA*“ | | §
RAEEPS ‘QUESTION: Yes, but the statute savs for ew York
o sue the United qmmg AT |
k MR. GRﬁﬂ%Bﬁ?ﬂ“ Tn@vétaﬁut@ailoﬁs’au
QUFSTLON. And the étaﬁute éévs if{the Uniﬁed 

“Sﬁates daesn + have reason to belmaVe smmand~so, lt 5
B ganwcsea*to~¢ongant to he ;uﬁqﬂent,‘
s ‘MR, GREENBFRG. Yéu, hut bhe statute éo&s not make‘ *
fNew York® ] c&ncessﬂcn cunalunge as a matter of law, ‘Néw\
York State —- | | | |
| ‘ "QU$STION;\‘ Not New York the Attcrney uenéral‘sb‘
MR CRBFNBERG ; I’m sorry. It does no% make the f,
)”5 Atv0rney Genexal‘s cancessloﬁ canalusive, but whan thef

‘ Un1ted States cnncedes‘;" i |

OUESTION- I avree, but it &oesn t nurnort to gav

' ﬂfthat tha Unlﬁed Statea ms remresentinq 3 10% Of other =




*‘ihﬁggestsﬁi‘

o | MRm GREENEERG» fhe stabute &6eéﬁétﬁﬁrwcﬁttd'§é§ 
“‘,‘that the Uniteﬂ %axas?a L N

DﬁBQT’ON. No.,'

MR;, GRPPNBFI?:"& - "ﬁba.:;i: d:‘hé" United § Lé-‘c s ;-- Lhe:
Unlte& Staﬁes’ wmcxtlmn 1n this case ;?‘ *

| QUE%TIOW»‘ NG; I wouldn” ﬁhinkyau aouldclaim’

 che Un&fad Statag is darellat,ln ltﬂ dutv if i‘ haﬁnens:to‘
think, based on'tze avzﬂenﬁe that LC aoesn t have reasan“
‘te belleve cwanawso, and coneenﬁs, 1t 1sn‘n darellct 1n -
its auty, it‘s aaing the ﬁuty it s sunnoqed to undgr the
gtatute.‘r‘: |

Yﬂu may dlsaqree vith them, ﬁtrhéwfcan vou, Sav

‘that they s thpy haven t any obilqatmon to renresent you,
 &0 they? e |

MR, GREENﬁ?RG; : Weli the 1ssue is ~~‘£ WQuld nat
‘want ta nut/it in the way oi whether the Unlted S?ates is
Tdarellct in 1ts dutv, because that saun&s llke an accusatlon.
 ;We just say that thxs aution is nrecludinq the riqhts cf the

“annallants and the 1ntervenars here, and thev seek to

gt ;lntervene 1n the a't on to assert thelr riqhts which are qoinq  3} 

dij;ta b@ affec aﬁuhy tﬂe a&gwent in this ﬂase.

Vf f¢a£1@ﬂ ﬁmr» |

iﬁ“m nﬂt & questicn cf whether the Unlted States ia i

' fdareJmm% ﬁn h&m ﬂuﬁya; Wﬁam's a characterization that is not ;j'




OULGTION ‘ Nor that thav aren t renressn+lnq you,  3‘

”~because thev havc no dutv tcwfenre ont YQuyit dﬁﬁ v B&Dnoseo““f

MR.‘GRBENBLRG, w@zl it mav be, | “woula,arqug‘;““

d“7 that nerhaws -w:nf

QUESTIDN But at least you Q~ vr ﬁ"

; MRJ;GREENBERG:‘ ~= one mxght assnmg‘that they would“
 be 1eﬁﬁesentﬁng us unﬁll scmethlna e or the riqhtq of *he
‘citl?ans of New YGVL untxl samethlnq amnears to the contrary
Bu: certalnlv tbe clﬁlzens have a rlaht to lntervene if they |

”‘vare not belnq rewrevented An& the Unﬁted Scﬁtes actlen.~m‘x'

| OUTS”ION That‘s al? you need, 19n ﬁ iL?

MR. GRFENBERG. That ﬁ‘xlqht, ves..

- Naw, the Gastmn County theory is oniy nart af lt.

“=Numeroas Senaterﬁ and the Attorney Geﬁeral tmstlfxed that S

&

"‘theze is cmveragaAef the skatute 1£ there s a dlfkerentlal

“‘Jiterac? r&te, 1f ﬁhe mere exlstence sk and Attorney General

"] jnrasanted an them,>wf 

‘VMLtchell testifxed to thlS - mere exxstence of 11terary test
"ls a déterxemt to regxsterlng and votinq, quite awart w1th
 ,whethar‘or not there is act of nurnoseful dxscrimination¢
~ And then, 0£ aourse, the matters of nnequal education, both
| “w1th1n and thhout the 1urlsdict10n,,
anhere 1n the invesﬁlgatlen or. the submisslon to
 5ﬁhe‘court below were theéa stan&ards exnlored, were these

“3 xu1ea of law nresented to the court, nor was eviqence




SG we submlt thﬁt the clalms of th@ 1ntervep§fé

,f‘were not adequately r&breanaGﬂ amd, aa Justace Whlte nomnted |

{ouh, that may he wlthaut reqar& tc what the dutv @f ﬁh@ ”
Uniteﬁ Sﬁateq was . in tha ca 33 hu%p ma any @vmnt, the zuﬁqmeﬂt
:‘1n thxs mase 1mba1rs and Lmnedes the rlmh L8 0f the b3aiﬂants
 ta assext cer%aln claimay and Lhah the remreqpntaMLGn Qf ﬂb@‘ 
‘Unlteﬂ States Jn thms reqard was ww,’ |
| QUESEﬂKLJ: ‘ tgke lt, undex ﬁh@ ﬁaﬁuﬁ&~w 63 &§
| vou aqree e th&? unJess @h@ leima S*aten ‘Pﬁe ata ; smmg'
réason for bellh?lﬁg thaL uhis‘ﬁ”&C“*CG %as ua& ﬁL&CLlMlndw
tary affeat, xt‘ﬂ subﬁose& to oonaen
| MR, GRFPNBERG Wall, 1* may. Then, of course,wwy‘
‘Qurwaom« W911, 13n't that what the staﬁute savé? \
MR, JREENBERG~ Yase‘ Yes. Tha statute 5ays that.
, OUFSTION~ So that it has to, 1u3e1f, a&qess the
 §v1ﬂen¢e, an& zf it feels it ha@ no reasan not to aanqeﬁt“
"  1& s suwnoaed ta consent.,,:‘ ‘ v   ‘3  | | |
| MR.’GRTENBPRG* And thev may be totally,jand 1 haver;
Lna ﬁoubt; t@tally objeﬂtlve an& Sanere in thls, but still
. (iit wauld not be 1nadequate remresantatmon by the United |
}Statesa‘J  : ‘ o |
3 QUBST:OK. Right. You méy 7u5t dlsaqree w;th them.
“: And Yéu Qant an onbortunlty to nresent a contrarv vzew to
 ﬂthe caurt,‘1,[i;w"53 "~*f ‘1:I(; « 2‘ oy

MR, GREENBERG«, I might say, ﬁas“wé;#Wf'i’eﬁ{ﬂﬁiﬂtfo’iﬁ‘"




in our xewlv brlef thP bri@f Of tﬂe Unlted btates is ﬁull‘of
4 great deal of exnressxan.that ws na&s very merxausn”
‘ ‘ ccusatlons aqalnst them,: We juSt eaxd hev'hava*heen‘wfonqv
nd thev have not adequately rewra ante& ﬁg iﬁ]thig¢‘ it
H OUESTEOW Well I knmw.” Bu& X Lakm 1t, afnmroﬂaﬁ
 ,yo§ ‘ve now sald, that on ﬁhe face of ?he scat"&‘anev‘dldﬁ €
havp to remxesant ymu,

o So that‘lf yaumbnce&ethaﬁ,fﬁhéndmnftyéu"

 aut0mat1ca1iy aatlsiy tha fzrsx requlslte of the lnterﬁentlan
Trul@” ‘ |
| MR,‘GRﬂENE?RF: @ellf uhaf would bhe true.;And,
fxénkly? Mr Justlca Breﬂnan dﬂn i know wh@ther on uhe
vface cf’tﬁa‘ata ute Lhey da ai hhay ﬂﬁﬂ kY have to renresent
” ns in %he Varxouw SQnses th t.word m:ght hav¢¢, Ona wcnld

assume ﬁhu Unlt@d S%ates weuld renresenﬁ rlghtv of tha

L&ﬁlzens of thm United States w;th regaxd to raclal

L

i

dlScrmmxnatxon.
0UESTION~ Well I kpow, but thls statute does
“QIOdee, jusn ‘as Mr Jusﬁxce White sald that there is a

 dﬂtY on<ﬁhe Unmted States to cons@nt ln certaln czrcumstances,

MR GREBNBL‘RG( Yes. |
| g ,
QUESTION~ 'Naw, 1f that is- so and thev may da thls

"jinéebenﬁently of any interest of yours, then I ask why aon‘t |
You have - bv reason of that, haV@n ﬁ you satlsfiea the

A

 }f1rsﬁ requmslﬁe af the 1ntervention rule?

B 1




; :.ay

MR. GREFNBF?P"'WnlJ T wcnlﬁ thmlL wg cextaLnTy

 have,j I o certalnlv not qﬁan to &isaqvee w%tn unat But

~jthﬁ fact lB, whatpver thL1r dutv mlrht b@, and lt's ﬁﬂt‘
eﬁtlrely clear on the face ox the St&tuta, i; thi; ﬁartlcular .
,caﬁe they dla nﬁt Wreﬁ@ﬂt toe or aEQQQ to tha‘court below

the relatlve Lacts of uh& lmw,

’NOW{ as to cmmellﬁegs,EWoﬁlﬁJjuﬁﬁrlikaptc gav a 
‘wmkd;‘aﬁd that igef The br&a s try nm*zaduca this tc a battl
‘vaf aur afflﬂaVlﬁS and thp&r assertiony xn ﬁh@ brtaf as t0‘ 
‘what Oﬁe Iawvev said t@ ahataer. .n,my axm%xmanee“‘at least,
 that klnﬁ cf ﬂl ﬁU?G\l& quxt@ commﬂn«nlaﬂa, qnd ﬁoﬁo&y 15
lyinqw iﬁ’g ;uab & qu@%txmn Of sun@ectmva lnaerbrmtatlon Qf
.'whathas‘meamﬁ, An& lssues af 2hxs aort.shovlﬁ be det@rmineﬁ,‘
“whefever”nassiblﬁ; on cbject;v@ qrpunda.‘ |
ﬁa aan see‘ﬁb‘maré‘timéiytfiiin¢ than withinwtwc‘
‘&ayﬁ after‘hav1nq 1&arnad ef the Unlted States ccnuant ‘and
.LDUE days of the aaﬁua] flllng of the consenta V |
| Cerﬁaxnly we couldn't have filed hefore thev flleé
their’cﬁnsent ox. lt very wel] mqut haﬁe beenAnremature,’,
because We ﬁm&n t know what thelr nos;tian was qolng co be.‘1
L Havinq filed thelr consent, comlnq Lnto court
| “;Within ﬁour davs, I ‘---k L | ~ L
OUE5T10N~ Wéll, aan‘t vou think thouqhﬁ Mro
'Gréénbarq, that voquouid hava been fullv as entltle& to ’:f 

'[ "7intexvene befare they fll&d thelr consent as aﬁter?




‘  x would thlnk Vou wonld he makinq thé éame:
 ,argqunt 15 you had flled befnxa.
R MR. GREFNBFRG. I ﬁhlnk ﬁﬂ mlqht havc be&n,buw
thmnk that 1f we,had comé in earlzer anﬁ Lhc &ourb had ﬁ&luyi
jWell, how ﬁo you kﬂow ﬁhat c%ev axc ot qalnq to ngQ]
'exactly all 0f vour ﬂ&&lhlaﬂﬁ umea usa‘ We'miqht_thaﬁ %xgu@ ‘
‘that we renresentéeur OiVP h%tﬁ&f, nge&cn@'& mmx@fl“
exhaustive~examinatign,we don‘ﬁkmaﬁywhat'th@v‘vu ésné;‘anﬁ'
| 'sé‘fdrth¢  2 ;
| ﬂut caxtainlv i tculd ahln @h& oﬁnmmum flmé to
‘llie wanld be whaen th@mr 508“t&0ﬁ hag become mamlﬁeqt Kt

least"l'woalé‘uﬁqe that, an& T wauld thlnk that 1% wcula

“,h&va bnan, w&xhans, an uﬁneaesﬂarv burden an the aourt to

‘, ﬁoma in with an,interventlon before thelr ﬁQSlthn had
become mamifegt; |

New Yoxk arquas thaﬁ this waula,haVe dlsthted
 tha nrlmary nxacegs but of acurse ﬁhat 8 hardly necessaxva
| The court ceulﬁ have equ;red an’ acceiexated hearlng, mt
cauid have requlr@d hhe Fawaamt to qo an whlle the wrxmarv
‘nrocess was qomnq on. it eoulé haVe qone on slmultaneouslyii"
 ‘They cnuld have ma&e mcdest ad;ustmenﬁs 1n the dates.r;' |
»inese axe commoﬁ~nlace nroblams with reqar& to votinq cases.
Or the caurt coula,have dOﬁe what will hannen M

jVher:a lf annellantq ara ta wrevall on thls apneal, make anv

fwrullng apﬁly te a later elaction, so the diaruntmon of the

"e ;




‘,@riﬁarV'nroceSSgis,mat‘a:subatanﬁial‘afqdméﬁh;

¢4

Moreovtry 1L shoul& bﬁ naln,@dve L~Tva£fﬁd‘%5 
‘ exﬁent there 15 any 1nvonVQn$enee, we ha&a‘tmyloﬁk at hé fam£;
' :chat New Ycrk walted 18 manta% a&ter hm vgthq Ach‘uas
‘j}wa¢39d anﬁ nlne mentha a?t@x tqa Attorﬂev Gmnefal ua~& uhat
,Jrltwam COVQred to. e«en ft?e %au aﬂt,on“‘Then it qave‘th@
‘Unite& States 90 daya.“ | e
: If you lOQk at all;tne dlffereﬁL ttme‘sequénces in
:uhis case, tha ﬂlM& beﬁwe@n varlcus acté, ﬁhe LouL davsj ~'
‘ﬂlthln which we acteﬁ 1s a‘small fraﬂtion of the txme Lhat
” :anvho&y wlsc tao& te &G‘QXVEELWQ at all.
| I*d:lm e ﬁo resbxv@ the baianca of my tlme;,.,
MR CPI&F JBSTIC BURGER. Mfa Ranﬁelnh,
ORAL ARGUMENT OF A. RAymowb‘RANDGLFH, JR;;' “‘
01‘4 QEHALF OY‘ ‘I’HE UNITED bTATES |
MR RAHDGLPH* e, Chief Justxce, and‘mayit please
“I Qould lmke to resnénd, flrst cf all to counsel’
éu?gesﬁlan that what ﬁhls Courﬁ cculd dc on remand is send
this case back to ﬁhe Dlsurlct Ccurt to consxder thelr moticn “
“5to intervene whxle leavmng the 1972 election results in |

”Naw York ln effect.‘ |

I woul& nomnt cut that that &oes ndt zéqulre any
V“~aet10n by this Caurt. The substance of what Mr.,Greenberq ;

“ﬂsugqestsg and I dlrect the Pourt s attention now to Section é




21

) 'on naqe S A. 2 of th@ir‘b*l@f; vh¢eh 15 the thlck whlte y
Hbrlef and you‘ll notvce,yln tne firg kfu~1 haraqrauh* tha
‘éecend sentence savs "whp cou%t 5haL§ reﬁaln 7uvlséxcti0n éf
f;,any actlon nursuant to tmls bUbSWCtLOh for fzvm ymars‘a t@x‘
v“3udqmant“ | | | | |
‘ Qunsmm;r~ What ﬁa<;.°e= m that'» |
MR. :RANDOLPH: S;A,f Q,M:c‘. c:h:i.ef Justias,
’Iﬁ’s the’annenéix-to'th@ix’brief, | |
. I'm nﬁimﬁinq‘néw»iojﬁha'fifsﬁ‘fuiifngxagrawﬁ at the
‘Lab nx‘the nage fhe secwnd qeﬁtmnﬁea | |
| ]?The‘cauxt ahall‘retaln 3¢£1gﬂ10ﬁﬂnp of umv d@tx@ﬁ
nuﬁéuant‘té this*éuﬁ&@étian gqg”afﬁer 1uéqmenﬁ.‘ Thé seégnd,
‘nart of that al&wwv ﬁhé AﬁtQVﬁQV Genelal‘to reonan the cave
at‘any t;me‘wlﬁhln ﬁ;ve’yearsw R
| | ‘Néﬁ; ag Mr, == . m
Quméwicmg That doesn't do him any good if he has
be@n &enxed leave o 1nterv né‘alreédy. o
RANDDLPH-‘ Well I thlnk 1t does hlm gome qoea “
‘Ln the senSe that I think they gan renew their motlon té |
flntervane at any tlma thhin this flvewyear ﬂexloa ‘ It'
‘31mnly like a consent 3udqment in an antitrust case, whsre
‘rfnaonla interv&ne after the consent 1udgment 19 eﬁﬁered |
Tha wohentlal d&sruntmen to New Yark's 1972 electlon3 “

is nnw nasseé, as Mr‘ Greenberg himself has sugqeat:ed° ’We‘

\:*balieve that was the nrlmary reason‘whv the Dlstrtct Court




, é@nioa zntezvemtlén aé‘tlm %Lme that it dxao e
The S@cond thlnq ig thdt the 4(a) 3udqnent lé‘noﬁ
L oﬁtstandlng»‘ Nww thla ?u nﬂ? in tﬁ¢ r@ccrd, buh I understané
‘councilmanlc dlstricte have heen cuanqed,\;; uhlﬂ& counsel
‘from New York wxll talk abcutythiq, in Neu Qmmx. 
50 thc 4{a) degﬁeﬁt iJ nGW'oat%Landina; Lﬁat lsg
 ‘éxemmt1ng N@w szk Whexé won't b@ 8 dlsrUﬂtlaﬂ o* ele&tlan&
1n tha fuﬁure walla the ﬁam@llantg ‘motl lgﬂ date*mzned
And ﬁh& t¢mﬁg;ne&s nreblgmk wnlnh Qe consldev‘frmn

the nomnt 05 VlPW‘O” notrnnlv haw lonq has thls action beeﬁ
 mending but,what effect‘wau?ﬁ ail@wan lntervention at thls‘ Ty
‘tim& have on tha $tate of New Yorxg itfa no lonqer a |
‘fprxtl cal wrobleﬂ.‘ | o wi |

B | New, T céﬁ 't say whaﬁ ﬁéultlon the United s ates
 vnuld tak@ 1f they‘xenaw ﬁheir/mctzon to‘Lntervene. He dzdn t
Job;e¢t baforaq, But I think that; in 11ne wath M Greenberq 81 "
vsuqqastlcn, thét ﬁh&t the Ccurt shoul& do: in thLS case is t@
 send it back to the Dlstrlct §ourt and allow ﬁhe"72 eiect;ons‘ﬂ~

‘to ramain 1n effect* while the same resulﬁ can be

.  ;a¢¢amp1iaheé slmnlv bv Lhe mrcvisians of the statute iﬁself, ‘g

| ?ha uthex nclnt x*a lmk@ to make is that, althouqh

1 ‘annellants have said in their bxief,‘"lf we can?t intervena  ‘f ‘
‘7,”hera¢ under what aanaeivable circumstances can anyone?" wil

chink really mxsstates an& mlsconceives the nroblem here. f_\

1 390au5e what ﬁhey re contending for is intexventicn as of right.;f%




There 15 alwayq nefmlssmve 1nte“ventlon, and that o

is a much easier ﬂrocesq to urge uwmn Lhe Camrcg heaau%e Lhe

”x‘only requ;remant is thaﬂ the clamm %hat thev hav& 1% mn

common wmth the qnestxon of faaﬁ or law in the maﬁn %etson,

Thus, GVEn 15 thev have na quh? ta 1n?exvene,

t

: wﬁich xs aet our nos;»mon in nhzs cace, it Sulll 1eavea them‘
' the onnortunlﬁv to saak narmlssive Lnterventicn.
OﬁEaTiON: Well :hat ycu re éugq atlngiS’thgtuwé 
éo not decxde thig case but lot it qo back? -
| MR RﬁmDOLPH 7Nm,, The Lssua befoue this Courﬁ

is quzt&z&tmnly. Dxd the Dlmtr*ct Couft err in. ﬁnxll of 19?2
}in ﬁanying Lntervenflan ta awneLlants at thau tzme? vIn llqht e
'of thb fact that the Nﬁw Eorx e e ;nd T'il go throuqn the
seéuenﬁs of @VEﬁh“ —~‘ | | :

QUESTION~ Well, Jhét you re suggesﬁlnq, as T uﬁ&mr~
htogﬁ‘ln,‘l" if we suuialn that nosmaio&, sustaln Lh@ 1awer
 vcﬁurtf‘you,Xe‘gaylnq_lt meanmnqless anyway because they
‘can qa back ana 60 it all over agazn’ :‘”“V“‘;  R
:“‘  “‘ | MR, RANDOLPH- “1 ‘m saylnq it 8 wmthout nrejudice '
o téthéappellants-W~' k i | | L
W Ounsmom* “Yes.‘ Ch -

VKM RANDGLPH-w“wm to ranew their mﬁtxon to iﬂ
.ihtérVQné, And the dlfference ls i |
QUESTIOH. Riqht._ Aﬁd4then the issue, then,‘cf

“interventlon of riqht or nermlssmve ;nterventlon, w111 arlse




| '.QMR,'RANDQLPHz WelL, Lt'wouldAdeﬁeuﬁ‘oﬁ:themr eiaxnsuy‘:
 :But we have ~-’our ncs:tlon in this case, real‘y, our‘ j ' 
’nOSitlon is that we ve aqéumeé a number of thlnqs= 
Flrst cf all we dlan t ob;ect beiaw to thevr

” ﬂ1ntervening. We. consmderaé th*s a matter af ﬁlSCi@uLOQ Wi 2;

 Lhe Dlstrlct CourtAbacause 0f the txme it wa ‘ fxlm&.‘\waat‘,‘
‘vwas New York 8 nrcblem. 'Thev‘ha&*thgmr nrmmaxv‘éléﬁ%i9m l
»vcaminc uﬁ, nomiﬂatlna nebltLﬁﬁs cx?éuléted~ the ﬁﬁtlre Lh?wg

| womld have be@n.thrown haVW1ce,1  | | |
But we‘arque‘this casa‘én the basisﬁhaé‘th@ir
ann’z&a lon at tha, tlme Was ﬁot ilmely,“‘“‘

Now,‘the &ifferenve would be lf they now fxlé under

’ﬂectlon 4(&), then that arqument would not be nresent.k We ;
aldnfﬁ‘abject beﬁore.. T ean‘t ccmm:t us to what mositwcn wn'é
“‘3ﬁaké? , | : | | ‘ B -
| QHESTION- Migﬁt‘a 6cﬁrﬁ not“hol& a néﬁmissiﬁé“r‘
fxntervenor to a strmcter tnma requirement %han to an 1vteIVQnor
Gaﬁ Of rlght9 The thought belng than hé really doesn°t haVe
‘}tO get in, anyway, and therefore you resolve time ?udqmentq‘
‘fagaxnst hxm, whereas ln the case af interventlon of riqht
*1Yau may allow more 1aches, 1n effect? | e
MR. R&NDOLPH- That may be true.‘ I think that S f?“

"5xnrcbab1y txue. x think‘the oninmans mav not state that, buL  7

‘:\f I think ﬁhe gist of them is along thﬂse llnes, M”' J“Stlce"  ““H




Rﬁd, 1ﬁ fact, undew nermi%stve 1ntorVention} éﬁé
curt, when lt uxerc&seg &iscleﬁlon? is requlrud tu conﬁiaer 
 whether the lﬂtE£VPnt10n Wlli dmla? tﬁe Or.”rgﬂﬂﬁmﬂeAtne;f; 
vadgudicatlon aa”txa in the case‘4 | S

QUE%TION‘f Dc I uhdb*stamﬁ vou to gmqu?;’iaagtg'ﬁ
‘if ﬁ6ﬁ gay, hat th&y Gdﬁ g0 hamh new on ﬂhﬁf&lgnge :
‘ 1ntervention aﬂﬂ ﬁet evervthlnq vhagwthxgpéaﬁrt could give
 ﬁ"them? | | | | | g
| MR RﬁNDOEPH wgil, I thlnP tﬁat would be a ﬁattcr
‘fGr thc Diie trlct Cmuxﬁ ﬁa &@Larmlnp, Gne‘of:the‘nrablem5‘~~‘
‘wé éQﬁ°t,hava‘aﬁ aﬁxnxnnAhere, hut o |
| " ”‘OU?STXQN:I Wellf hnn, of “ourae, 1; thEV qo back ani
,ir they get 1&, they w;ll haﬁ@ had & eryuhlnq that thws boux*‘
“can,glve. | o |
| | \Nmawmwa»mmﬁ@emmﬁmymwbm
.lmwoxtant eyc&*txmn4 «hxch nsw Mr. Greewherg has tald‘uq‘
“they wouldn & q&t anywayy whiah is that thay woutd not have |
;hald un the l°72 electlons in New‘York.

tf one reads the nane*a in this case, if vou read

vt%elr motlon to afflrm, there '3 nat a mention of what thef

“‘4ssua is in thxs case, whlch ls about New York's llteracv

ff,tasﬁe Whe&her Néw York had apnlle& that dlscriminatorilv RN
‘a  in the nast years, I &irect the Coﬂrt 8 attentian to that.

Al1 it talks about 15 tha New York nrimaxy elections.

f%ﬂMR; CHIEF JUSTIGB BURGBR. | ALl rl@htg we will




 £esLme theru in Lha mornlnq. .
| ' mhereumm at ‘2‘ ‘3 of ciack; n.,a#., the c@gt was
. resasaa@ o r@caﬂvane u? 19«00 o’ wlouk, a m., |

Wednesﬁay, February 28, 1973




