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RACIAL PROFILING AND THE USE OF SUS-
PECT CLASSIFICATIONS IN LAW ENFORCE-
MENT POLICY

THURSDAY, JUNE 17, 2010

HoUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL, RicHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:21 p.m., in room
2141, Rayburn House Office Building, the Honorable Jerrold Nad-
ler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Conyers, Scott, dJohnson,
Cohen, Jackson Lee, and Chu.

Also present: Representative Ellison.

Staff present: (Majority) David Lachmann, Subcommittee Chief
of Staff; Keenan Keller, Counsel; and (Minority) Paul Taylor, Mi-
nority Counsel.

Mr. NADLER. This hearing of the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will come to order.

I will begin by recognizing myself for an opening statement.

Today’s hearing examines racial profiling and the use of suspect
classifications in law enforcement policy. Racial profiling is a prob-
lem, not simply because it unfairly targets people for different
treatment by law enforcement based on the immutable characteris-
tics such as race, nationality or religion, but because it is bad polic-
ing policy. Looking for people of a certain race in the hope that this
will make it easier to find criminals is simply not an effective way
to identify and apprehend the bad guys and make us all safer.

It would be nice if all criminals and terrorists walked around
with the mark of Cain on their foreheads, but the real world is not
like that. Focusing on people who fit the profile of what some be-
lieve a criminal would or should look like distracts and diverts the
attention of law enforcement in ways that can prove disastrous to
public safety. So, in addition to being unfair, profiling does not de-
liver on its alleged benefits.

What makes the problem of racial profiling more complex and re-
quires policymakers to think about it in a more careful and sophis-
ticated manner, is that racial profiling cannot simply be attributed
to a few races abusing their power. They, of course, are still with
us. But just as it would be easier if every crook carried around a
sign saying, “I am a bad guy,” so, too, it would make our jobs a
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lot easier if every law enforcement agent or officer who engaged in
the practice looked like Bull Connor. But that also is not the case.

We need to deal with the fact that profiling is not always, and
not necessarily, a result of racial or religious bigotry. It can be the
result of poor training, flawed policing methods, or simply conven-
tional wisdom, which may not be true, but which is commonly
held—which is, of course, the definition of conventional wisdom.

This is not to say that bigots have not tried, sometimes success-
fully, to use the public’s justifiable fear of crime and terrorism to
malign entire groups or faiths. Racist demagoguery is still with us,
and we have an obligation to confront it forcefully and effectively.

The facts, however, clearly belie the assertion that profiling is
good or effective law enforcement. The view that it is appropriate
law enforcement to go after certain groups is thankfully a marginal
one in this day and age.

Today’s hearing will look at all the dimensions of racial profiling
and examine what actions Congress can take to protect individuals
from being singled out by law enforcement for reasons based on
characteristics having nothing to do with whether or not they are
fairly suspected of committing some kind of wrongdoing.

The solution lies not just in enforcement of rules against
profiling, but in education and training for our law enforcement
personnel. OQur law enforcement officers deserve our support and
the tools they need to do their jobs effectively.

I want to thank the Chairman of the full Committee for his ef-
forts over the years and for his continued leadership on this very
important issue. The effort to eliminate racial profiling has never
been a partisan one, and I hope that as we move forward we can
consider solutions to this problem in a business-like manner. I look
forward to working with the Chairman as the Committee moves
forward with this very important effort.

I welcome our witnesses, and I look forward to their testimony.
And I yield back the balance of my time.

At this point, I would normally say the Chair now recognizes the
distinguished Ranking Member for an opening statement, but he is
not feeling well. And so, without objection, we will admit his writ-
ten statement into the record.

So, the Ranking Member’s statement, without objection, will be
admitted into the record.

[The prepared statement of Mr. Sensenbrenner follows:]
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PREPARED STATEMENT OF THE HONORABLE F. JAMES SENSENBRENNER, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF WISCONSIN, AND RANKING MEM-
BER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Hearing Statement of Ranking Member F. James Sensenbrenner, Jr.
Subcommittee on the Constitution
Hearing on “Racial Profiling and the Use of Suspect Classifications in Law
Enforcement Policy”
Thursday, June 17, at 2:00 p.m. in Room 2141 Rayburn

In June, 2003, the Justice Department released its official “Guidance Regarding the
Use of Race by Federal Law Enforcement Agencies.” That guidance is still in force, and
it is premised with the statement that “’Racial profiling” at its core concerns the invidious
use of race or ethnicity as a criterion in conducting stops, searches and other law
enforcement investigative procedures. It is premised on the erroneous assumption that

any particular individual of one race or ethnicity is more likely to engage in misconduct

than any particular individual of another race or ethnicity.”

However, that guidance goes on to say that “In investigating or preventing threats
to national security or other catastrophic events (including the performance of duties
related to air transportation security), or in enforcing laws protecting the integrity of the
Nation's borders, Federal law enforcement officers may not consider race or ethnicity

except to the extent permitted by the Constitution and laws of the United States.

What is permitted by the Constitution and laws of the United States was defined in
part over thirty years ago by the Supreme Court in U.S. v. Martinez-Fuerte. In that case,
Border Patrol officers manning a permanent, fixed checkpoint 66 miles north of the

Mexican border in California apprehended several illegal immigrants following the



questioning of a driver in a secondary inspection area. The record revealed that all
vehicles approaching the checkpoint were visually screened and that a small number were
referred to a secondary inspection area for further questioning of the drivers. The
Supreme Court upheld the constitutionality of the secondary inspection referral "even if it
be assumed that such referrals are made largely on the basis of apparent Mexican

ancestry.”

The Court made clear that probable cause and reasonable suspicion determinations
should be based on the sum total of the information available to the police. The Court
said probable cause is a determination of probabilities as they exist within particular
factual contexts, and evidence must be "weighed not in terms of library analysis by

scholars, but as understood by those versed in the field of law enforcement.”

The federal Guidelines reflect that practical approach to law enforcement. The
guidelines state that officers "may consider race and ethnicity only to the extent that there
is trustworthy information, relevant to the locality or time frame, that links persons of a
particular race or ethnicity to an identified criminal incident, scheme, or organization.”
Moreover, the examples given in the Guidelines do not limit the consideration of race
merely to cases of suspect descriptions that include race. Rather, they permit officers to
take race into account when they possesses information or intelligence linking persons of

a certain race to a particular criminal enterprise.



Of course, to the extent that any policy expressly permits law enforcement officers
to consider suspect race or ethnicity in some contexts, those policies are potentially
subject to the Supreme Court’s strict scrutiny analysis. But carefully constructed policies

will satisty that analysis.

For example, in Grutter v. Bollinger, the Supreme Court upheld the admissions
policy at the University of Michigan Law School under a strict scrutiny standard even
though that policy expressly allowed for the consideration of applicants’ race and
routinely operated to admit minority applicants who scored lower on the LSAT than
white applicants. If student body diversity in university law schools is a compelling
governmental interest, then surely crime control is, too. Like the admissions policy
approved of by the Court in Grutter, properly constructed law enforcement policies are
narrowly tailored to effect the compelling government interest of controlling crime when
they permit police to consider race only in conjunction with other evidentiary factors and
only in the narrow circumstance where officers possess trustworthy information that links
persons of a certain race or ethnicity to a particular incident, criminal enterprise, or

organization.

I look forward to hearing from all the witnesses here today, and to their exploration

of how policing policies can be administered in a practical and constitutional manner.

Mr. NADLER. And we will now recognize the Chairman of the full
Committee for an opening statement.

Mr. CoNYERS. Thank you, Jerrold Nadler, Chairman of Constitu-
tion.

Let me yield first to Bobby Scott, the Chairman of the current—
of the Crime Subcommittee, with whom we have been working on
this issue across the years.

Mr. Scort. Well, thank you. Thank you, Mr. Chairman.

And I thank the Subcommittee Chairman for calling the hearing.
This is an important hearing.
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And the focus really needs to be on this issue of profiling, as to
what impact it has on law-abiding citizens and the harassment
that they get by undeserved attention, and how this practice di-
verts attention and resources of law enforcement from those who
are, in fact, truly dangerous to society, so we have people who are
being focused on without any reason, and you have law enforce-
ment resources being diverted at the same time.

So, T look forward to the witnesses in addressing those two
issues, and yield back.

Mr. CoNYERS. Thanks, Bobby Scott.

I would like to just acknowledge Steve Cohen of Memphis, Ten-
nessee, who is going to be very important in this. He was a state
senator for many years in his state prior to coming to Congress, as
well as an attorney for all these years, as well.

Mr. CoHEN. Thank you, Mr. Chairman. This is an important
hearing, and I am pleased to participate.

We filed two bills on this subject: the Justice Integrity Act, which
calls for a study of racial profiling, groups to come together and
study the issues and try to come up with recommendations on ra-
cial profiling; and also a bill that deals with Byrne grants, and re-
quiring recipients of Byrne grants to do statistical analysis and re-
port back to us. So, there are important subjects we need to look
into.

We passed a law like this in Tennessee to have the state high-
way patrol make such reports. And while I think it is important
to get the reports, I think there is no question that the data is al-
ready in that there is racial profiling done by law enforcement.

I know that the professor from Texas State—and I was in San
Marcos this weekend—is not necessarily a proponent of this. But
the fact is, if you are Hispanic, if you are African American, or
even if you are a hippie, it is likely you are going to get picked up.
And those are not the right things, and they do not normally find—
even find anything.

So, the statistics show it is a waste of law enforcement time,
when they could be getting out and getting some real people that
they ought to be getting and spend their time on the real criminals.

So, I thank the Chairman for recognizing me, the Chairman of
the Subcommittee for the hearing, and all of our panelists, too.
Thank you.

Mr. CoNYERS. Thank you.

Chairman Nadler and I were working on the traffic stops act in
1997—that is driving while Black. And it passed the House; it did
not. pass the Senate. And we have had two things that have put
emphasis on the nature of the discussion that we have before us
with these seven distinguished witnesses.

One was Henry Louis Gates, the professor that was arrested for
I do not know what, suspicion of what the actual facts were there.
But it highlighted the issue that we are examining today.

The other, of course, was the Arizona law that has really made
us think about this issue along the lines of the introductory re-
marks of Chairman Nadler.

We are trying to limit profiling. And it makes an interesting
case. We have law enforcement people here. And it is one thing to
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have a suspicion. It is another thing to be racially profiling, be-
cause you look like an Arab, you look like an African American.

And I think that distinction is going to come out of this discus-
sion. So, I think we are on the verge of moving past what we did
in 1997, 1998.

And I welcome the fact that you have called this hearing today.
Thank you very much.

Mr. NADLER. I thank the gentleman.

In the interest of proceeding to our witnesses, and mindful of our
busy schedules, I ask that other Members submit their opening
statements for the record.

Without objection, all Members will have 5 legislative days to
submit opening statements for inclusion in the record. Without ob-
jection, the Chair will be authorized to declare a recess of the hear-
ing, which hopefully will not be necessary.

We will now turn to our panel of witnesses. And our first witness
is—I will introduce them—Hilary Shelton is the vice president for
advocacy and director of the NAACP’s Washington bureau. He pre-
viously worked as the Federal liaison and assistant director for the
Government Affairs Department for the United Negro College
Fund. Mr. Shelton received his B.A. from Howard University and
M.A. degree from the University of Missouri in St. Louis.

Christopher Burbank is the chief of police of the Salt Lake City
Police Department and has worked for the department since 1991.
During the 2002 Salt Lake City Winter Olympic Games, Chief Bur-
bank also served as the liaison with U.S. Secret Service. He is a
graduate of the University of Utah and the FBI's National Execu-
tive Institute.

Brian Withrow is an associate professor of criminal justice at
Texas State University San Marcos. He served one term as mayor
of Bel Aire, Kansas, and worked for the Texas Department of Pub-
lic Safety. Professor Withrow earned his B.A. from Stephen Austin
State University, his M.P.A. from Southwest Texas State Univer-
sity, and his Ph.D. from Sam Houston State University.

Deborah Ramirez is a professor of law at Northeastern Univer-
sity Law School. She is the founder of the Partnering for Preven-
tion and Community Safety Initiative and has been a consultant to
the Department of Justice on racial profiling issues. Professor Ra-
mirez received her B.A. from Northwestern University and her J.D.
from Harvard Law School.

Amardeep Singh is the co-founder and program director of the
Sikh Coalition, the Nation’s largest Sikh American civil rights or-
ganization. In that role, Mr. Singh has represented dozens of Sikh
victims of airport profiling, employment discrimination and hate
crimes, and has helped shape guidelines governing the searches of
Sikh passengers in U.S. airports.

David Harris is the distinguished faculty scholar at the Univer-
sity of Pittsburgh School of Law. He served as a member of the
Civil Liberties Advisory Board to the White House Commission on
Aviation Safety and Security. Professor Harris received a B.A. from
Northwestern University and a J.D. from Yale Law School.

Farhana Khera is the president and executive director of Muslim
Advocates. Ms. Khera was counsel to the U.S. Senate Judiciary
Committee, Subcommittee on the Constitution, where she advised
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Senator Russ Feingold on civil rights and civil liberties. Ms. Khera
received her B.A. from Wellesley College and her J.D. from Cornell
Law School.

I am pleased to welcome all of you. Your written statements will
be made part of the record in its entirety. I would ask each of you
to summarize your testimony in 5 minutes. To help you stay within
that time, there is a timing light at your table. When 1 minute re-
mains, the light will switch from green to yellow, and then red
when the 5 minutes are up.

Before we begin, it is customary for the Committee to swear in
its witnesses.

Let the record reflect that the witnesses answered in the affirma-
tive. You may be seated, all of you.

And our first witness is Mr. Shelton. And I recognize Mr. Shelton
for 5 minutes.

TESTIMONY OF HILARY O. SHELTON, DIRECTOR,
NAACP WASHINGTON BUREAU

Mr. SHELTON. Thank you, and good afternoon, Chairman Nadler,
Ranking Member Sensenbrenner, Congressmen Scott, Johnson,
Cohen and Members of the Subcommittee. Thank you so much for
calling this important hearing and for asking me here today to
share with you the NAACP’s position on this crucial matter.

Let me also offer a special word of thanks to Chairman Conyers
for his leadership on this issue over the years.

The NAACP currently has a membership unit in every state in
the country, and I would wager that every NAACP unmit has re-
ceived numerous complaints of racial profiling.

For the record and to avoid confusion, the operational definition
of the term “racial profiling” means the practice of a law enforce-
ment. agent or agency relying to any degree on race, ethnicity, na-
tional origin or religion in selecting which individuals to subject to
routine or spontaneous investigatory activities or in deciding upon
the scope and substance of law enforcement activities following the
initial investigatory procedure.

Sadly, racial profiling is being used, even today, at all levels of
law enforcement. Local, state and Federal agents have been shown
to use racial profiling, a misdirected tool for policing. The fact that
racial profiling is still a common tactic among so many law enforce-
ment agents is, frankly, startling, given that this has been proven
to {oe an inefficient, ineffective, offensive and counter-productive
tool.

It also, sadly, undercuts our community’s trust and faith in the
integrity of the American judicial system. When one cannot drive
down an interstate, walk down the street or even enter into our
own homes without being detained for questioning by law enforce-
ment agents merely because of physical characteristics such as the
color of one’s skin, there is indeed a big problem.

As a result of profiling practices, it becomes much harder for law
enforcement—even those who do not engage in racial profiling—to
do their jobs to prevent, investigate, prosecute or solve crimes.

Evidence to support the prevalence of racial profiling by law en-
forcement officials is as voluminous as it is varied. According to a
2004 report by Amnesty International USA, approximately 32 mil-
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lion Americans—a number equivalent to the population of Can-
ada—report that they have already been victims of racial profiling.
And according to the Northeastern University Racial Profiling Data
Collection Resource Center, there is an ongoing litigation involved
in racial profiling in 33 out of 50 states. And we will hear more
about that when Professor Ramirez speaks.

Furthermore, people speaking out against racial profiling from
both political parties include former President Bill Clinton, who
called racial profiling a “morally indefensible, deeply corrosive
practice,” and further stated that “racial profiling is in fact the op-
posite of good police work, where actions are based on hard facts,
not stereotypes. It is wrong, it is destructive, and it must stop.”

And George W. Bush, who on February 27, 2001, said that racial
profiling is “wrong, and we will end it in America. In so doing, we
will not hinder the work of our Nation’s brave police officers. They
protect us every day—often at great risk. But by stopping the
abuses of a few, we will add to the public confidence our police offi-
cers earn and deserve.”

Since coming to the NAACP almost 14 years ago, I have had the
honor of working with coalition partners, Members of Congress,
varied Administration officials from both political parties, and folks
on the street, to try to develop an effective approach to end racial
profiling. There are a few steps that need to be taken at the Fed-
eral level to end racial profiling once and for all.

First, we need a clear definition of racial profiling, an unequivo-
cal ban on its use by all law enforcement officials.

Secondly, we need data collection to truly assess the extent of the
problem. In simple terms, our mantra must be, “in order to fix this
problem, we must first measure it.”

The only way to move the discussion about racial profiling from
rhetoric and accusation to a more rational dialogue and appropriate
enforcement strategies is to collect the data that will either allay
community concerns about the activities of the police or help com-
munities address the scope and magnitude of this problem. Fur-
thermore, implementing a data collection system sends a clear mes-
sage to law enforcement, as well as the larger communities they
serve, that racial profiling is inconsistent with effective policing
and equal protection.

Data collection also informs the third element of an effective ra-
cial profiling agenda, which is effective training. Law enforcement
officials at all levels—from the cop on the beat, to the state police,
to the Federal agent—should all be required to not only identify ra-
cial profiling, but also to put an end to it while increasing their ef-
fectiveness in serving and protecting our communities and our Na-
tion.

Fourth, and last, is, an effective and aggressive anti-racial
profiling agenda must enable citizens and the government alike to
hold law enforcement agencies that continue to use racial profiling
accountable—not to be applied in a “gotcha” dynamic, but in in-
formed law enforcement administrators as a tool to improve their
effectiveness. In order for anti-racial profiling actions to be effective
and to rebuild the trust between law enforcement and the commu-
nities that they are charged with protecting, people must know
that we are serious about eliminating this scourge.
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Mr. Chairman, the vast majority of law enforcement officers are
hard-working, courageous men and women whose concern for the
safety of those that they have been charged with protecting is para-
mount—even when their own safety is, quite frankly, put on the
line. In many cases, law enforcement officials are racial and ethnic
minorities themselves, concerned about what happens when they,
too, are out of uniform while traveling our Nation’s highways, by-
ways and walkways.

All will acknowledge that law enforcement agents should not en-
dorse or act upon stereotypes, attitudes or beliefs that a person’s
race, ethnicity, appearance or national origin increases that per-
son’s general propensity to act unlawfully. The concept that we
must somehow choose between public safety and the protection of
our civil rights and civil liberties is misguided, at best, and woe-
fully unconstitutional. Ending this deplorable practice of racial
profiling is an effective and principled way forward.

I want to thank you again for the opportunity to be with you
today, and I look forward to our questions and conversation.

[The prepared statement of Mr. Shelton follows:]
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It is sadly and unfortunately a tool that has further undercut our communities trust and
faith in the integrity of the American judicial system. A system that must be challenged
when we find cannot drive down an interstate, walk down the street, or even enter into
our own homes without being detained for questioning by law enforcement agents
merely because of the color of our skin and other physical characteristics. Racial
profiling leads to entire communities losing confidence and trust in the very men and
women who are meant to be protecting and serving them. As a result of racial profiling
practices, it becomes much harder for law enforcement, even those who do not engage
in racial profiling, to do their jobs to prevent, investigate, prosecute or solve crimes.

Evidence to support the prevalence of racial profiling by law enforcement officials is as
voluminous as it is varied: According to a 2004 report by Amnesty International USA,
approximately thirty-two million Americans, a number equivalent to the population of
Canada, report they have already been victims of racial profiling1. And, according to
the Northeastern University’s Racial Profiling Data Collection Resource Center, there is
on-going litigation involving racial profiling in 33 of the 50 states®.

Furthermore, people speaking out against racial profiling include former Presidents Bill
Clinton, who called racial profiling ““morally indefensible, deeply corrosive practice” and
further stated that “racial profiling is in fact the opposite of good police work, where
actions are based on hard facts, not stereotypes. It is wrong, it is destructive, and it
must stop.a” and George W. Bush, who on February 27, 2001, said that racial profiling is
..."wrong, and we will end it in America. In so doing, we will not hinder the work of our
nation’s brave police officers. They protect us every day -- often at great risk. But by
stopping the abuses of a few, we will add to the public confidence our police officers
earn and deserve. "

It is clear that more can and must be done to eliminate racial profiling. Since coming to
the NAACP Washington Bureau almost 14 years ago, | have had the honor of working
with coalition partners, members of Congress, and various Administration officials from
both political parties to try to develop an aggressive approach to end racial profiling in
this country. From my experiences, both on the policy side and the anecdotal side —
listening to NAACP members, branch presidents, and even members of our National
Board — there are a few steps that need to be taken on a national level to end racial
profiling once and for all.

First, we need a clear definition of what is racial profiling as well as an unambiguous
and unequivocal ban on its use by all law enforcement officials.

! Amnesty International USA. “Threat and Humiliation: Racial Profiling, National Security, and Human Rights in
the United States™ October, 2004, available at hitp://www.amnestyusa.org/racial_profiling/report/rp_report.pdf
*The Institute on Race and Justice at Northeastern University, Racial Profiling Data Collection Resource Center
hitp://www.racialprofilinganalysis.ncu.cdu/legislation/liligation. php

3 Attorne 2y General s Conference on Strengthening Police-Community Relationships, Report on the
Proceedings, Washington, DC: U.S. Department of Justice, June 9-10, 1999, at 22-23.

* Address {0 a Joint Session of Congress, February 27, 2001, President George W. Bush

[
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Second, we need data collection to truly assess the extent of the problem. In simple
terms, “in order to fix it, you must first measure it". The only way to move the discussion
about racial profiling from rhetoric and accusation to a more rational dialogue and
appropriate enforcement strategies is to collect the information that will either allay
community concerns about the activities of the police or help communities ascertain the
scope and magnitude of the problem. Furthermore, implementing a data collection
system also sends a clear message to the entire police community, as well as to the
larger community, that racial profiling is inconsistent with effective policing and equal
protection.

If it is done right, data collection will also lead to the third element of an effective anti-
racial profiling agenda: training. Law enforcement officials at all levels, from the unit
commander to the desk sergeant to the cop-on-the beat and of all jurisdictions, from
federal agents to state and local police, should all be required to be able to not only
identify racial profiling, but also to know of its shortcomings and be able to put an end to
it while increasing their effectiveness in protecting our communities and our Nation.

Fourth, and last, an effective and aggressive anti-racial profiling agenda must enable
citizens and the government alike to hold law enforcement agencies that continue to
use racial profiling accountable. In order for anti-racial profiling actions to be effective,
and rebuild the trust between law enforcement and the communities they are charged
with protecting, people must know that we are serious about eliminating the scourge
racial profiling.

Mr. Chairman, we are all aware that the Constitution of the United States guarantees to
all people equal protection under the law and the right to pursue life, liberty and

happiness. Implicit in this guarantee is the ability to walk down the street, to drive one’s
car down the road, or to enter into our own homes without fear of arrest or interference.

The majority of law enforcement officers are hard working men and women, whose
concern for the safety of those they are charged with protecting is often paramount,
even when their own safety is on the line. However, if and when even one of their
colleagues engages in racial profiling, whether it be conscious or subconscious, the
trust of the entire community can be, and will be, lost. Law enforcement agents should
not endorse or act upon stereotypes, attitudes, or beliefs that a person’s race, ethnicity,
appearance or national origin increases that person’s general propensity to act
unlawfully.

Not only is racial profiling morally wrong, and ineffective, but it is also a misuse of
government resources and detrimental to effective policing. The concept that we must
somehow choose between public safety and the protection of our civil rights is
misguided, at best and woefully unconstitutional. There is no tradeoff between effective
law enforcement and protection of the civil rights of all Americans; we can and must
have both.

w
Lo

Mr. NADLER. I thank you.
We will now recognize Chief Burbank for 5 minutes.

TESTIMONY OF CHRISTOPHER BURBANK, CHIEF OF POLICE,
SALT LAKE CITY POLICE DEPARTMENT

Chief BURBANK. Thank you very much. It is an honor to be here.
The essential duty of modern law enforcement is to protect the
civil rights of individuals, while providing for the safety of all mem-
bers of the communities we serve—equally, without bias. Anti-im-
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migration fervor, manifesting itself in the form of controversial
laws in states throughout the Nation, jeopardizes this fundamental
tenet and the principles upon which we base our profession.

Requiring local police agencies to enforce Federal immigration
laws 1s contrary to our mission, marginalizes significant segments
of the population, and ultimately harms effective community polic-
ing. We function best when we are a part of, not apart from, the
community.

Police officers should enforce and uphold the law regardless of
race, ethnicity, gender, religion or sexual orientation. The ideal
that all people are created equal with certain unalienable rights is
the basis upon which the United States of America was founded.
However, we have labored with this notion from its inception over
230 years ago.

Unfortunately, law enforcement has been an effective tool of op-
pression throughout the history of our Nation. Biased laws and
practices have forced officers to engage in institutional racism. It
was barely a generation ago that law enforcement was charged
with keeping water fountains separate and high schools racially
segregated. We are still struggling to repair the mistrust and re-
sentment that many communities continue to feel.

By increasing our civil immigration role, law enforcement is
placed in the untenable position of potentially engaging in uncon-
stitutional racial profiling, while attempting to maintain the trust
within the communities we protect. Officers are forced to detain
and question individuals for looking or speaking differently from
the majority, not for their criminal behavior.

In Salt Lake City, approximately one-third of the population is
Latino and subject to inappropriate police scrutiny. Often unrecog-
nized in the immigration debate is the efficacy of enforcement and
the adverse impact upon all individuals of color. How is a police of-
ficer to determine status without detaining and questioning anyone
who speaks, looks or acts as if they might be from another nation?

The process moves us frighteningly close to regulations restrict-
ing free movement inside the country and mandating identification
or citizenship papers for all people. Can you imagine a procedure
similar to that of boarding an airplane to cross the borders of
states within the union?

The strongest proponents of immigration enforcement are on
record as saying Hispanics commit crime at a higher rate than
other racial groups. There is no statistical support for this racist
rhetoric. In fact, cities throughout the Nation have experienced
dramatic reductions in crime across all categories, especially vio-
lent crime.

Salt Lake City had a record low four homicides in 2009. This is
incongruent with the proponents’ claims that illegal immigrants
are flooding to Utah and that they are responsible for committing
the majority of violent crime.

Recently, a Utah state representative publicly stated that a lack
of proficiency with the English language amounted to reasonable
suspicion to stop and detain an individual. Limited language skills
are not indicative of criminal behavior. We are proud of the large
number of immigrants living in the City of Salt Lake, many of
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which are of Hispanic origin and speak Spanish as their primary
language.

We also have immigrant residents from numerous other nations
of the world. All are vital members of our community. We strive
to provide those with limited English proficiency the same profes-
sional, quality police service as those who speak perfect English.

Requiring law enforcement agencies to engage in civil immigra-
tion activities diverts critical resources away from our central re-
sponsibilities during a time of budget cuts and staffing shortages.
Currently, the Salt Lake County adult detention facility releases,
on average, 900 criminal violators monthly due to overcrowding.
Detainees held for reasons of civil immigration status alone will ne-
cessitate the release of an even larger number of criminals into our
neighborhoods.

I firmly believe that we, as administrators and stewards of public
trust, must have our voices heard. Dr. Martin Luther King, Jr.,
taught of social responsibility, “History will have to record that the
greatest tragedy of this period of social transition was not the vitri-
olic and the violent agents of the bad people, but the appalling si-
lence and indifference of the good. Our generation will have to re-
pent not only for the words and actions of the children of darkness,
but also for the fears and apathy of the children of light.”

In conclusion, I recently attended the funeral services for Ser-
geant. Franco Aguilar of the Sevier County, Utah, sheriff’'s office—
the son of an immigrant family who lost his life in the performance
of his duty. He was an individual, representative of so many that
we employ, willing to sacrifice his personal safety and the well-
being of his family to serve each of us.

I shudder to think that the children of this hero of the state of
Utah might one day be inappropriately detained and questioned be-
cause of their ethnicity or the color of their skin. While all of us
are entitled to freedom from persecution, I believe this family has
earned it.

Thank you.

[The prepared statement of Chief Burbank follows:]
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The essential duty of modern law enforcement is to protect the civil rights of individuals
while providing for the safety of all members of the communities we serve, equally,
without bias. Anti-immigration fervor — manifesting itself in the form of controversial
laws in Arizona, Utah, and Oklahoma as well as in other states throughout the nation —
jeopardizes this fundamental tenet and the principles upon which we base our profession.
Requiring local police agencies to enforce federal immigration laws is contrary to our
mission, marginalizes significant segments of the population, complicates and ultimately
harms effective community policing. We function best when we are a part of, not apart
from the community.

Police officers should enforce and uphold the law regardless of race, ethnicity, gender,
religion, sexual orientation, or national origin. The ideal that all people are created equal
with certain unalienable rights is the basis upon which the United States of America was
founded. However, we have labored with this notion from its inception over 230 years
ago. Unfortunately, law enforcement has been an effective tool of oppression throughout
the history of our nation. Biased laws and practices have forced officers to engage in
institutional racism. Prior to 1865, officers and deputies were tasked with protecting the
property rights of slave owners by patrolling for runaway slaves and even detaining free
Black Americans if they failed to carry the proper documentation. Local law
enforcement played a similar role during World War 11, when a number of police
agencies were required to enforce curfew and detain suspected “enemy aliens,”
tantamount to the harassment and persecution of Japanese Americans. It was barely a
generation ago that law enforcement was charged with keeping water fountains separate
and high schools racially segregated. In these and countless other cases, legislators
buoyed by public sentiment directed law enforcement to protect the predominant race
against the contrived threat of others. We are still struggling to repair the mistrust,
resentment and rage that many communities continue to feel.

By increasing our role in civil immigration action, state and local law enforcement is
placed in the untenable position of potentially engaging in unconstitutional racial
profiling, while attempting to maintain trust within the communities we protect. Officers
are forced to detain and question individuals for looking or speaking differently from the
majority, not for their criminal behavior. In Salt Lake City, approximately one third of
the population is Latino and subject to inappropriate police scrutiny. Often unrecognized
in the immigration debate is the efficacy of enforcement and the adverse impact upon all
individuals of color. How is a police officer to determine status without detaining and
questioning anyone who speaks, looks or acts as if they might be from another nation?
The process moves us frighteningly close to regulations restricting free movement inside
the country and mandating identification or citizenship papers for all people. Can you
imagine a procedure similar to that of boarding an airplane to cross the borders of states
within the union?

The strongest proponents of statewide immigration enforcement in the Utah Legislature
are on record as saying: Hispanics commit crime at a higher rate than other racial or
ethnic groups. There is no statistical support for this racist rhetoric; however, it receives
cheers from certain fellow politicians and their constituents. It is unconscionable that
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persons are attempting to misuse their elected office and law enforcement to advance an
obviously xenophaobic agenda. In fact, cities throughout the nation have experienced
dramatic reductions in crime across all categories, especially violent crime. Salt Lake
City had a record low, four homicides in 2009. This is incongruent with proponent’s
claims that, “Illegal immigrants are flooding to Utah and they're flooding to Salt Lake
City” and that they are responsible for committing the majority of violent crime. Over the
last many years, Washington has failed to repair a broken immigration system, and local
police officers are being irresponsibly designated to pick up the slack. It is important to
note that the foundation of our republic is not based on the rule of the majority.
Democracy and those elected to serve must guard against the tyranny of the majority or
of mob rule and ensure the well-being of the downtrodden or underrepresented.

In April 2009, T requested the Consortium for Police Leadership in Equity (CPLE) to
assist the Salt Lake City Police Department in evaluating the consequences of state
legislation encouraging the practice of cross deputizing officers for the purpose of
immigration enforcement. The CPLE is a research consortium that pairs empirical social
scientists with law enforcement agencies to conduct original research on equity related
issues, at no cost to the law enforcement organization. The findings of this research
reveal that providing municipal police the powers of federal immigration agents is likely
to discourage cooperation with law enforcement and encourage contempt and suspicion.
The report indicates that when local law enforcement officers act as immigration agents,
civilians become less convinced of their legitimacy. As a result, undocumented and
documented Latinos, Latino citizens and White residents are less willing to report crimes
when they occur. In fact, One in three law-abiding citizens surveyed said they would not
report certain serious crimes if police officers were empowered to determine citizenship
status. Data from the report suggest that support of Utah’s law is related more to fear and
dislike of Latinos than principled objections to illegal immigration, concerns about public
safety, or even a mistrust of undocumented immigrants.

Many law enforcement officials oppose immigration enforcement because doing so
would discourage witness participation in criminal investigations. Currently, Salt Lake
City, like many police departments in the country, has a policy against inquiring into the
immigration status of a witness or victim of crime. Still, many undocumented residents
are afraid to go to the police after witnessing a crime. A client of Casa Del Hispano in
Lewisville, TX, for example, witnessed a murder but did not bring the information to
local police for several months out of fear of deportation. Recent legislation has greatly
exacerbated this fear. Police officers cannot effectively gather vital information from
witnesses if individuals are afraid of the police.

Even more troubling, officers acting as immigration officials would make victims of
crime reluctant to seek help from law enforcement. This opens the door to further
victimization and exploitation of immigrants, increasing crime in our communities. We
have already observed a chilling effect upon victims and witnesses of crime as well as a
polarization within neighborhoods regarding recent immigration legislation.

In a recent debate, a Utah state representative publicly stated that a lack of proficiency
with the English language amounted to reasonable suspicion to stop and detain an
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individual. This clearly constitutes racial profiling. Limited language skills are not
indicative of criminal behavior. We are proud of the large number of immigrants living
in the City of Salt Lake, many of which are of Hispanic origin, and speak Spanish as their
primary language. We also have immigrant residents from Bosnia, Somalia, Nigeria and
numerous other nations of the world. All are vital members of our community. We
strive to provide those with limited English proficiency the same professional, quality
police service as those who speak perfect English.

Requiring law enforcement agencies to engage in civil immigration activities diverts
critical resources away from our central responsibilities during a time of budget cuts and
staffing shortages. Currently, the Salt Lake County Adult Detention Facility releases, on
average, 900 criminal violators monthly due to overcrowding. Funding issues make the
facility incapable of accommodating demand. Detainees held for reasons of civil
immigration status alone will necessitate the release of an even larger number of
criminals into our neighborhoods.

I firmly believe that we, as administrators and stewards of public trust, must have our
voices heard. Dr. Martin Luther King Jr. taught of social responsibility, “History will
have to record that the greatest tragedy of this period of social transition was not the
vitriolic words and the violent actions of the bad people but the appalling silence and
indifference of the good. Our generation will have to repent not only for the words and
actions of the children of darkness but also for the fears and apathy of the children of
light.”

T am by no means a lone voice on this issue and I applaud my peers from across the
nation for safeguarding policing throughout the country. Thad the honor of participating
in The Police Foundation national conference last year with more than 100 law
enforcement administrators and executives to discuss issues relevant to immigration
enforcement. The conclusions of that meeting as well as those of a yearlong study
conducted by the Foundation, a research organization in Washington DC, are concise.
Police officers should not engage in civil immigration enforcement. However, local law
enforcement should continue to arrest serious criminal offenders and, as appropriate,
refer dangerous criminals to federal authorities. Immigration enforcement is a federal
responsibility, and it is paramount to the well-being of our neighborhoods that the federal
government maintains accountability.

In conclusion, 1 recently attended the funeral services for Sergeant Franco Aguilar of the
Sevier County, UT Sheriff’s Office, the son of an immigrant family, who lost his life in
the performance of his duty. He was an individual, representative of so many that we
employ, willing to sacrifice his personal safety and the well-being of his family to serve
each of us. Ishudder to think that the children of this hero of the state of Utah might one
day be inappropriately detained and questioned because of their ethnicity or the color of
their skin. While all of us are entitled to freedom from persecution, I believe they have
earned it.

(U8}
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Mr. NADLER. Thank you.
We will now hear from—I will now recognize Professor Withrow
for 5 minutes.

TESTIMONY OF BRIAN L. WITHROW, Ph.D., ASSOCIATE PRO-
FESSOR OF CRIMINAL JUSTICE, TEXAS STATE UNIVERSITY

Mr. WrrHROW. Thank you, Chairman Nadler and Ranking Mem-
ber Sensenbrenner and Members of the Subcommittee. I am hon-
ored to be here today.

During the past 15 years, I have been involved in the racial
profiling controversy in a number of ways. As a scholar, I conduct
a great deal of research into this area and publish books and arti-
cles like many of the men and women that are here with us today.
And also as a consultant, I work with police departments who are
struggling with this issue all over the country. I work with depart-
ments very large, and some very small, and even a few from over-
seas.

During this time, I have seen this controversy grow from an ac-
cusation following a routine traffic stop to an allegation in an air-
port, and now to a prediction on what might happen in a state that
is somewhat committed to unilaterally enforcing Federal immigra-
tion laws.

I am a participant in this controversy, but I am not a pundit. I
am interested in this issue and recognize it as its importance to
American policing, but I am not at all ideological about it.

It is an important issue. It faces the policing community in a se-
vere manner.

But despite my experience in a previous life as a police officer,
I approached the controversy and the research without a pre-
conceived notion or assumption. The results are what they are. And
it is an important part that we ask questions.

One of the questions that we have today, as I understand, is to
what extent should race or ethnicity influence decisions made by
criminal justice actors? The answer lies on a continuum. At one ex-
treme, race is an identifier; at the other, race is an indicator.

As an identifier, race and ethnicity are indispensible. Along with
other physical, behavioral and demographic features, information
about an individual’s race or ethnicity—or, as it often is viewed,
skin color—is often essential for accurate identification—for good
reason. Racial and ethnic information are often included in pub-
lished descriptions of criminal suspects, missing persons and poten-
tial witnesses. Such information about known or suspected individ-
uals enables police officers to be more efficient and to be more ac-
curate.

On the other side of that continuum is race as an indicator. Race
and ethnicity as indicator are, at best, a distraction. There is no
evidence at all—none at all—in the literature that race and eth-
nicity play any role in criminal propensity. The use of race and eth-
nicity in suspect classifications and profiles is far more than coun-
terproductive; it is insidious.

Spectators of the racial profiling controversy point to arrests,
convictions, incarceration rates as evidence that racial and ethnic
minorities are more likely to be involved in serious criminal activ-
ity. And while these statistics are generally true, that racial and
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ethnic minorities are over-represented in arrests, convictions and
incarcerations, there is scant evidence—none at all, actually—that
they are necessarily more likely to be involved in criminal behav-
ior,

So, as an identifier, race and ethnicity are helpful. As an indi-
cator, they are illegal.

Let me finish by saying that in the history of American policing,
we have dealt—the industry of policing has dealt with some very
serious issues. High-speed vehicular chases, civil rights issues—a
lot of challenges have faced the profession over the last 100 years
or so. And there are three things that we always turn back to that
make a difference in whether or not the problem was solved.

The first thing is we measure it. We find out where it is, what
is happening, what are the dynamics of it, where it is located and
who is doing it.

The second thing we do is attention. High-speed chase is an ex-
ample. In many communities in this country, if a police officer en-
gaged in a high-speed chase, they must have permission before
they begin that process, and they must regularly engage in a re-
view of that high-speed chase while it is going on in order to make
sure that it is valid.

So, we measure, we are attentive to it, and we train it.

It is important that we understand as police officers how our be-
havior is perceived by others, and that makes a difference in the
outcome of things.

Again, I appreciate the opportunity to be here today and, cer-
tainly, at the appropriate time will be happy to answer any ques-
tions. Thank you.

[The prepared statement of Mr. Withrow follows:]



23
PREPARED STATEMENT OF BRIAN L. WITHROW
Statement by
Brian L. Withrow, Ph.D.

Associate Professor of Criminal Justice
Texas State University — San Marcos

Hearing on
Racial Profiling and the Use of Suspect Classifications in Law Enforcement Policy

Thursday, June 17, 2010
2:00 pm

2141 Rayburn House Office Building

Subcommittee on the Constitution, Civil Rights, and Civil Liberties
United States House of Representatives

Good afternoon, Chairman Nadler, Ranking Member Sensenbrenner, and members of the
Subcommittee. Iappreciate the opportunity to share with you my observations on racial
profiling and the use of suspect classifications in law enforcement policy.

For the past 29 years it has been my privilege to work in the Criminal Justice industry. Asa
police practitioner and scholar I have witnessed, and in some cases participated in, enormous
transformational change in American policing. Throughout this entire time, however, one thing
has remained constant. lssues relating to race and ethnicity are as salient today as they were in
1981, when 1 took the oath of a Texas State Trooper, and I suspect as they were in 1959, when
my father took the oath of a Dallas Police Officer.

The Status of the Racial Profiling Controversy

In the mid-1990’s six seemingly unrelated factors coalesced to become what we now refer to as
the racial profiling controversy (see Figure 1). Prior to this time when a police department was
accused of racial bias it could legitimately respond that there was no evidence supporting such an
accusation. They were right. There was no evidence at all. Prior to racial profiling research
American policing simply did not have the information to respond to even the most rudimentary
questions about the possible disparate impact of routine law enforcement programs.

Tt is different now. Hundreds of racial profiling and police stop studies conducted throughout the
nation in all sorts of police departments provide an unprecedented body of literature. Indeed our
understanding of routine police systems and practices has expanded more in the past fifteen years
than at any other time in the history of American policing. We owe this to the racial profiling
controversy.
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If these two percentages are equal then a researcher might conclude that no racial profiling is
occurring. For example, if 12 percent of the drivers stopped by the police are Black and 12
percent of the drivers available to be stopped are Black then a researcher might conclude that
police officers are not targeting Black drivers.

If on the other hand, 24 percent of the drivers stopped by the police are Black while only 12
percent of the drivers available to be stopped are Black then a researcher might conclude that
Blacks are twice as likely to be stopped.

Either way, this researcher is likely wrong.

Racial profiling data are not able to measure discriminatory intent at the individual police officer
level. Police stop data, the numerator, does not record the police officer’s perception of the
driver’s race or ethnicity prior to the stop. With one notable exception', no researcher has
collected information on whether police officers are able to accurately observe a driver’s race or
ethnicity prior to initiating a stop.  This particular research confirms what police officers have
told us anecdotally for many years. In the vast majority of enforcement contexts, particularly at
night, it is exceedingly difficult for a police officer to know the race or ethnicity of a driver prior
to the stop. Succinctly, it is not possible for us to conclude that an individual was stopped
because of his or her race or ethnicity unless we can first establish whether the police officer was
actually aware of this information prior to the stop. Furthermore, even if we were able to capture
this information I am aware of no test that can look into the heart of a police officer to find a
discriminatory intent.

The estimates used to measure who does not get stopped (i.e. benchmarks) are neither valid nor
reliable enough to evaluate the overall disparate effect of an enforcement practice. While we are
relatively confident of the accuracy in our measures of who is actually stopped, we have little
confidence in the accuracy of our measures of who is not stopped. Most benchmarks are based
on residential populations, field observations or accident records. None are either universally
reliable or generally acceptable as valid measures of the actual population of individuals at risk
of being stopped by the police. Unless and until we are able to accurately estimate the racial and
ethnic proportions within the population of individuals that are at risk of being stopped it is
impossible for us to ethically calculate the effect race and ethnicity might have on the probability
of being stopped. Two related factors further hamper our ability to determine the overall
disparate effect of an enforcement practice.

o Probability is based, in part, on the assumption of random selection. We know that a
police officer’s decision to stop is not random. Not all drivers have an equal and non-
zero chance of being stopped by the police.

e The probability of being stopped by the police is largely influenced by how much a
person drivers, how well a person drives, where a person drives and, most importantly,
where a police officer is assigned to work. While some benchmarks account for a few of
these factors, none consider them all simultaneously.
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The second most important question in racial profiling research is;
When stopped, are individuals of a particular racial or ethnic group treated differently?

The evaluation of events occurring during and immediately after traffic and pedestrian stops (e.g.
searches and arrests, respectively) is usually not hampered by the type of measurement problems
discussed in the previous section. There is no externally developed benchmark. The stop data
themselves measure the actual racial and ethnic proportions within this population. The most
important challenges in this part of the research are caused by a lack of detail in the data and an
uninformed analysis of routine police procedures.

A lack of detail in police stop data threatens our ability to evaluate the quality of police officer
decision making. The most instructive example of this is our inability to correlate (associate) the
dangerousness of a driver’s alleged behavior with the harshness of a police officer’s response to
it. Ideally, the more dangerous the driver’s behavior the more likely it is he will be stopped and
the more punitive the officer’s response should be. In racial profiling research it is important for
us to determine the correlation between these two factors so we can be sure that the driver’s
alleged behavior, not his race or ethnicity, influenced the police officer’s enforcement decision to
either warn, cite or arrest.

We expect that a Black and White driver suspected of committing the same violation would
receive the same response from a police officer. Unfortunately, the data do not allow us to
conduct this type of analysis. The attributes for the variable describing the harshness of a police
officer’s response can be ordered logically on a scale from verbal warning — written warning —
citation — arrest. The attributes we tend to use for the variable describing the reason for the stop
(e.g. traffic violation, equipment, etc.) are overly broad and cannot be ordered logically with
respect to their relative level of dangerousness.

In far too many instances the analysis and interpretation of racial profiling data does not account
for subtle, yet important, distinctions in routine police practices. The most serious mistake many
analysts make is to not differentiate between the motivations or justifications for the types of
searches. Some searches (e.g. incident to arrest and inventory) are required by law or department
policy. Other searches (e.g. plain view and warrant based) are predicated on some level of
articulated proof that a crime has or is being committed. Some (e.g. erry or pat down) are
allowed to enhance officer safety.

Within the context of racial profiling, the most important type of search is the ubiquitous consent
search. These searches require no level of proof. Most people, when asked, will readily consent
to a search. This discretionary authority, along with a traffic code that provides thousands of
legitimate reasons to initiate a pretextual traffic stop, create an important power dynamic in tavor
of the police officer. The consent search, or more accurately the police officer’s unbridled use of
this discretionary authority, should be the focus of the analyst’s attention.

Tn summary, we have come a long way in racial profiling research over the past fifteen years;
however, there is still a long way to go.



27

The Appropriate Use of Race and Ethnicity in Policing Policy and Procedure

I am often asked about the appropriateness of information relating to an individual’s race or
ethnicity in police officer decision making. To what extent should race and ethnicity influence
the decisions criminal justice actors make on a regular basis? Should race and ethnicity be a part
of a suspect profile? The answer lies on a continuum from identifier to indicator.

As an identifier race and ethnicity are indispensible. Along with other physical, behavioral and
demographic features, information about an individual’s race and ethnicity (or skin color) is
often essential to accurate identification. For good reason, racial and ethnic information are
often included in published descriptions of criminal suspects, missing persons and potential
witnesses. Such information enables police officers to be more efficient and accurate.

As an indicator race and ethnicity are, at best, a distraction. There is no evidence, at all, that
race and ethnicity play any role in criminal propensity. The use of race and ethnicity in suspect
classifications and profiles is counter-productive. Spectators of the racial profiling controversy
point to arrest, conviction and incarceration rates as evidence that racial and ethnic minorities are
more likely to be involved in serious criminal activity. While it is generally true that racial and
ethnic minorities are over-represented in arrests, convictions and incarcerations, there is scant
evidence that they are necessarily more likely to be involved in criminal behavior.

For example, the findings from two important measures of criminal behavior are in stark
contrast. The National Household Survey of Substance and Drug Abuse (2000) finds that the
same proportion of Blacks and Whites (12 to 13 percent, respectively) say they use illegal
substances. This same survey finds that among actual users of crack cocaine; 71.3 percent are
White, 17.3 percent are Black and 7.9 percent are Hispanic. The United States Sentencing
Commission (2000) reports that arrestees for crack cocaine are 5.7 percent White, 84.3 percent
Black and 9.0 percent Hispanic. The National Household Survey of Substance and Drug Abuse
finds that among users of power cocaine, 81.3 percent are White, 7.7 percent are Black and 8.5
percent are Hispanic. The United States Sentencing Commission reports that arrestees for
powder cocaine are 18.2 percent White, 30.2 percent Black and 50.5 percent Hispanic. These
disparities may lie in where these particular drugs are bought, sold and consumed. " (see Table

1.

Table 1 — Percentage of (self-reported) users and arrestees by race for crack and powder cocaine.

National Household Survey U.S. Sentencing Commission
Powder cocaine Crack cocaine Powder cocaine Crack cocaine
users users arrestees arrestees
White 813 % 713 % 182 % 57%
Black 7.7% 17.3 % 30.2% 84.3 %
Hispanic 85% 7.9% 50.5% 9.0%

Note: Percentages will nol necessarily tolal 100% because not all racial/ethnic calegories are represented



28

The perception that minorities are more likely to be drug couriers is also not supported by the
empirical evidence. The reason more Blacks are arrested (proportionally) is that more are being
searched.™ There is no credible or objective data that legitimizes police attention on one racial
group.” Arrest and convictions rates are not measures of criminality, they are measures of police
activity.”

What Racial Profiling Research Must do to Remain Viable as an Agent of
Change

The continued improvement and expansion of racial profiling research is essential to the
professional and ethical development of American policing. The contribution of this research
agenda to our understanding of policing systems and practices is unquestionably valuable.
Beyond this, however, the value of this research will someday lie in its ability to fully document
and describe the policing function. To insure this outcome researchers like me must do two
things.

First, it is essential that the data we collect be of sufficient detail and quality to fully explain how
the contexts of a police/citizen interaction affect police officer decision making. Our ability to
isolate the influence of race and ethnicity on police officer decision making is dependent upon
our ability to discount plausible alternative explanations. Our comparisons of stop events must
truly reach the point where all things are equal, except for the race or ethnicity of the driver,
before we will legitimately be able to allege racial bias.

Second, when presented with new enforcement challenges we must insist on learning from our
past. There has been a great deal of talk lately about Arizona’s new immigration law. I for one
am not inclined to join in this melee by making a prediction on whether or not this new law
might lead to racial profiling. Tt is, however, important to remind ourselves that we have been
down a similar path. In the late 1980°s the United States Drug Enforcement Administration
published a series of drug courier profiles and offered training to local agencies on how to
interdict illegal narcotics traffic. They said that interdiction should occur as a natural extension
of a local agency’s routine law enforcement process. When a police officer stops an individual
for a routine violation and that individual looks or behaves consistent with the drug courier
profile then, and only then, should the interdiction process begin. Unfortunately, there is
compelling evidence that a few police officers truncated these profiles and used pretextual stops
as a means of targeting suspected drug couriers. This practice contributed greatly to the racial
profiling controversy. The Arizona immigration law, despite its amendments, does not preclude
an officer from doing the same thing upon observing a suspected illegal alien, thereby putting the
officer at risk of relying upon an individual’s ethnicity in making the decision to stop. Again, let
me be clear. Tam not predicting an increase in racial profiling in Arizona. I am far more
confident in the police than that. 1 am merely suggesting that we should consider the potential
for this and similar outcomes while developing criminal justice policy.
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Conclusion

About two years ago I had come to the conclusion that the racial profiling research agenda had
run its course. I was convinced that I should move on and focus my scholarship into other areas
like police officer decision making. 1 now know that 1 was wrong.

Racial profiling is as relevant today as it was fifteen years ago. In fact, the controversy has
expanded considerably. We now regularly hear the term in ‘racial profiling’ in contexts far
removed from traffic stops; like airport security, immigration, shopping and even medical
diagnostics. The issues are the same, only the context has expanded.

T am encouraged, however, at what has changed. Nearly every day 1 meet with policing leaders,
prosecutors and criminal justice policy makers who are concerned about the racial profiling
controversy. Gone are the days when a police administrator merely scoffed at a racial profiling
allegation as the musings of a malcontented citizen. Tam encouraged by the fact that they take
this issue very seriously. These leaders are making a difference, and these leaders are in the
majority.

Again, T appreciate the opportunity to appear before you this afternoon. Twould of course be
pleased to respond to any questions you may have at the appropriate time.

Brian L. Withrow, Ph.D.

Associate Professor of Criminal Justice
Texas State University-San Marcos

601 University Drive

San Marcos, Texas 78666
512-779-4125

bw32(@txstate edu
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NORTHEASTERN UNIVERSITY LAW SCHOOL
Ms. RAMIREZ. Thank you, Chairman Nadler, Representative Con-

yers and esteemed Members of this Subcommittee, for

this opportunity this afternoon to testify.

NADLER. Thank you.
ill now recognize Professor Ramirez for 5 minutes.

TESTIMONY OF DEBORAH RAMIREZ, PROFESSOR OF LAW,

I would like to share with you some of the lessons that I have

learned over the past 10 years in working on racial profil

Mr.
Iw
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And I am going to speak first about racial profiling in the context
of national security.

The first and most important lesson that I have learned is this.
Racial profiling is not an effective component of a counter-terrorism
strategy. It is a sloppy and lazy substitute for the kind of strategic
and intelligent law enforcement that we need to keep our homeland
safe. And while it may be tempting to target Arabs and Muslims,
using race, religion or ethnicity as a proxy for involvement in crime
is both too broad and too narrow.

It is too broad, because the vast majority of Arabs in this world
are non-violent, law-abiding people, not dangerous terrorists.

And it is too narrow, because there is no such thing as a “Middle
Eastern look.” Arabs come in all colors and sizes, and numerous
Americans who trace their heritage to Mexico, Spain, Greece, India,
Italy all share a “Middle Eastern look.”

Moreover, most of the accused terrorists are not Arab. They are
John Walker Lind, a White American; Zacarias Moussaouri, an Af-
rican with a French passport; Richard Reid, a half-West Indian,
half-Englishman with a British passport; Jose Padilla, Latino;
David Hicks, Australian; and Colleen LaRose, also known by most
of us as Jihad Jane, a blond, middle-aged, White American; and
Daniel Patrick Boyd, a middle-aged, White American male from
North Carolina.

All of these people accused of terrorism do share one char-
acteristic. They are Muslim. But Muslims are 20 percent of the
world’s population and can be of any nationality or origin, includ-
ing African and Asian. Moreover, adding Muslims would now
broaden the profile to the point of uselessness, because it creates
an array of characteristics too widely shared to be meaningful.

Second, I have learned that whenever we profile terrorists or
criminals, they are going to respond by modifying their behavior
and recruitment practices. If we target Middle Eastern-looking
males, they will respond with someone like Jihad Jane.

The second lesson I have learned is this, and I learned this from
counter-terrorism agents. They tell me the key to effective counter-
terrorism is information. And much of the information they need
to thwart terrorism, especially home-grown terrorism and
radicalization, resides within the Arab, Muslim and Sikh commu-
nities. When law enforcement officers partner with these commu-
nities, the communities are more likely to share information with
them about suspicious behavior or newcomers.

We know that potential terrorists often try to evade law enforce-
ment. by exploiting the cultural and linguistic characteristics they
share with these communities. By working with law enforcement to
make their communities immune from terrorism, they can become
a critical component of a national deterrence strategy. This ap-
proach not only produces stronger community relationships, it also
results in more effective counter-terrorism.

The third, very important lesson I have learned is this. We can-
not indiscriminately target, arrest, profile, detain, fingerprint and
harass this community in the morning and then ask them to part-
ner with us to thwart terrorism in the afternoon. If we need com-
munity tips to thwart terrorism—and we do—particularly home-
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grown terrorism, then we cannot continue to engage in racial
profiling, a practice which alienates and angers the communities.

The fourth lesson I have learned is that truly smart policing in-
volves the strategic and intelligent use of information to target in-
dividuals based on their behavior. Successful behavioral assess-
ment systems have been developed and used in a variety of set-
tings.

The fifth lesson I have learned is this. To prevent profiling, you
need to collect data on the race and ethnicity of those stopped and
searched. I urge this Committee to support Federal legislation that
would require law enforcement agencies to collect data on the stops
and the seizures they conduct. This would allow agencies and offi-
cials to monitor their own conduct and evaluate whether a depart-
ment, or officers within it, are engaged in profiling. Why? Because
we cannot possibly manage what we do not measure.

And the final lesson I have learned is that effective community-
oriented policing and data collection efforts need to have a proper
infrastructure to succeed. Thus, we need congressional funding for
an academic center to guide and implement these ideas that will
improve the quality of policing in this country.

Thank you. I welcome your comments.

[The prepared statement of Ms. Ramirez follows:]
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Thank you for allowing me to testify this afternoon about racial
profiling. Having worked on this issue with community groups and law
enforcement for over ten years, | would like to share with you some of
the lessons I've learned. | am going to speak first about racial and
religious profiling in the context of national security.

The first and most important lesson is this: racial or religious
profiling is neither a necessary nor effective component of a
comprehensive law enforcement and/or counterterrorism strategy. It
is a sloppy and lazy substitute for the kind of strategic and intelligent
law enforcement that we need to keep our homeland safe. While it
may be tempting to target Arabs and Muslims, using race, religion or
ethnicity as a proxy for involvement in crime is both too broad and too
narrow.

Targeting Arabs is too broad because most of the Arabs in this
world are non-violent, law-abiding people not dangerous terrorists.

It is too narrow because there is no such thing as a “Middle
Eastern” look. Arabs come in all colors and sizes. Egyptians can be
blue-eyed and blonde. Numerous Americans who trace their heritage
to Mexico, Spain, Greece , India and Italy all share a “Middle-Eastern”
look. Indeed, many of the most famous accused terrorists are not Arab.
They are: John Walker Lind, a white American; Zacarias Moussaouri, an
African with a French passport; Richard Reid, a Half-West Indian, half
Englishman with a British passport; Jose Padilla, a Hispanic American;
David Hicks, an Australian; Colleen LaRose,{ aka Jihad Jane) a blonde,
middle-aged, white American; and Daniel Patrick Boyd, a middle-aged
white American male from North Carolina.
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Many of them share one characteristic: They are Muslim. But
adding Muslim to the profile also complicates matters. Muslims can be
of any nationality or origin, including African and Asian. Moreover, it
would broaden the category to the point of uselessness because it is a
characteristic shared by 20 percent of the world population. It is simply
too widely shared a characteristic to be meaningful.

Second, whatever profile we create, terrorists and criminals will
respond by modifying their behavior and recruitment practices. If we
target “ Middle-Eastern” looking males, they will respond with a Jihad
Jane - - a blonde , white, middle-aged woman who does not fit the
profile.

The second lesson | learned is this: The key to effective
counterterrorism is information. Much of the information needed to
thwart terrorism, including homegrown terrorism and radicalization
resides within the Arab, Muslim and Sikh communities. When law
enforcement officers partner with these communities, the communities
are more likely to share information about any suspicious activity or
unusual newcomers. Through these partnerships law enforcement
agencies can also obtain the cultural and linguistic insights that might
help them to better understand and evaluate the information they
receive. Moreover, potential terrorists often look to evade law
enforcement by exploiting the cultural and linguistic characteristics
they share with certain American communities. By working with law
enforcement to make their communities immune from enemies within
and enemies outside of their neighborhoods, they can become a critical
component of a national deterrence strategy. This approach not only
produces stronger community relationships, it also results in a more
effective counter- terrorism strategy.

3
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The third lesson | have learned is this: We cannot
indiscriminately target, arrest, profile, deport, fingerprint and harass
this community in the morning and then ask them to partner with us to
thwart terrorism in the afternoon. If we need community tips to thwart
terrorism, particularly homegrown terrorism, then we cannot continue
to engage in racial profiling, a practice which alienates and angers
community members who feel that they are being unjustly targeted.

The fourth lesson I've learned is that smart policing involves the
strategic and intelligent use of information to target individuals based
on their behavior. Successful behavioral assessment systems have
been developed and use in a variety of settings.

The fifth lesson I've learned is that to prevent profiling, you need
to collect data on the race and ethnicity of those being stopped and
searched. | urge this committee to support federal legislation that
would require that as a condition of receiving federal funds, law
enforcement agencies begin to collect data as to each stop conducted,
identifying the name of the officer, the name, race, and ethnicity of the
person stopped, and the reason for the stop. This would allow law
enforcement agencies and reviewing officials to monitor their own
conduct and evaluate whether a department, or certain officers within
the department, are engaging in racial profiling.

The final lesson | have learned is that effective community-
oriented policing and data collection efforts need to have the proper
infrastructure to succeed. Thus, Congressional funding for an academic
center to guide and implement these ideas will improve the quality of
policing in this country.

Mr. NADLER. Thank you.
I will now recognize Mr. Singh for 5 minutes.
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TESTIMONY OF AMARDEEP SINGH, PROGRAM DIRECTOR,
SIKH COALITION

Mr. SINGH. I would like to wholeheartedly thank the leadership
of this Committee, Chairman Conyers and Chairman Nadler, and
the Members of this Committee, for the opportunity to appear be-
fore you today.

The topic we discuss today has vital implications for the safety
of all Americans and our freedom as Americans. To be direct, my
humble submission today is that the use by law enforcement of
classifications based on race, national origin, religion or ethnicity
has severely undermined both our liberty and our safety. As the ex-
perience of the Sikh American community makes clear, profiling is
invariably inaccurate, inevitably misused and ultimately detri-
mental to the important work of our men and women in uniform.

In short, we profile, we lose.

By way of background, I am the co-founder and director of pro-
grams at the Sikh Coalition. The Sikh Coalition was founded on 9/
11 in the wake of the ugly torrent of hate crimes and misguided
discrimination against our community. I say Sikh Americans have
endured misguided discrimination, because our community has had
no association whatsoever with the people and the organization
that attacked our country on 9/11.

Yet, since 9/11, hundreds of thousands, if not millions, of Sikhs
have endured enhanced screening at airports across America.
These screenings occur after a Sikh has already successfully passed
through a metal detector. They are conducted in full public view,
usually in a segregated glass box. It involves a public pat-down of
a Sikh’s turban, and at times even its removal.

One Sikh who was affected by this enhanced screening is
Narinder Singh, a member of the Sikh Coalition’s board of direc-
tors. Narinder was born and raised in Cincinnati, Ohio. He is a
Wharton School of Business MBA who co-founded a technology
company in the Silicon Valley which employs hundreds of Ameri-
cans. His wife is a doctoral student at Harvard. He is also a fre-
quent air traveler. He has flown this year over 30 times alone for
business.

By his estimate, he has been pulled aside for enhanced screening
more than 27 times. Amazingly, the TSA expends time and effort
on these screenings of Sikhs, even though there are no Sikhs who
are considered a threat to the security of the United States. Rather
than better focus our efforts, the Sikh Coalition has found that at
some airports, Sikhs are pulled aside for extra screening 100 per-
cent. of the time.

Yet, experience tells us that there is no reliable profile of a ter-
rorist who would do our country harm. Consider the picture that
I have put up there for your consideration and in my testimony.
With the exception of the Sikh gentleman who is pictured, all four
of the other people have either completed or have been accused of
engaging in terrorism against the United States in the past 2
months.

The Sikh picture here is an enlisted officer in the United States
Army. Sadly, none of this matters to the TSA officers who have
subjected this Sikh Army officer and patriot to multiple enhanced
screenings across the country. Perhaps this is why NYPD Police
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Commissioner Ray Kelly; former Department of Homeland Security
secretary, Michael Chertoff; former director of the CIA, General Mi-
chael Hayden; and the chief of security for Ben Gurion Airport in
Tel Aviv, Israel, have all declared profiling to be ineffective and
even dangerous to the security of our country.

Yet despite these declarations, profiling occurs rampantly, as the
Sikh experience demonstrates. Unfortunately, like many law en-
forcement officers, TSA officers have extremely wide discretion to
pull aside whoever they choose, with little to no oversight and ac-
countability. Should it surprise us then that from February 2003
to September 2003, Nathaniel Heatwole, a White college student,
was able to smuggle box cutters, matches, bleach and razor blades
onto planes in the United States.

This is what happens when we lose our focus on behaviors and
instead focus on external appearances. We profile, we lose. We are
tired of hearing from law enforcement that profiling is ineffective,
while their officers often engage in profiling every day. This double-
speak needs to end.

What is necessary to combat profiling is an effective law that al-
lows for two simple yet powerful means of addressing profiling di-
rectly: one, a system of data collection that provides the public with
insight into who is being stopped and whether the stop yields an
arrest; and two, an individual right of action in a court of law to
bring claims of profiling. Without these protections we end up with
what is effectively collective punishment for minority communities
in the United States.

What do I mean by collective punishment? Consider the picture
to my left. This is a picture of my 18-month-old son, Azaad. His
name means “freedom.” He is a third generation of Americans in
our family.

This past April, my family and I were coming back to the United
States from a family vacation. At Fort Lauderdale Airport, not only
was I subjected to extra screening, but so was my son. I was sadly
forced to take my son Azaad into the infamous glass box so that
he could be patted down. He cried while I held him.

He did not know who that stranger was who patted him down.
His bag was also thoroughly searched. His Elmo book number one
was searched. His Elmo book number two was searched. His mini-
mail truck that he loves was searched.

The time spent waiting for me to grab him as he ran through the
glass box was wasted time. The time going through his baby books
was wasted time.

I am not sure what I am going to tell him when he is old enough
and asks why his father and his grandfather and soon him—Ameri-
cans all three—are constantly stopped by the TSA 100 percent of
the time at some airports.

It is not fair. It is not safe. It is not American. There is some-
thing wrong with a system that will allow a Sikh baby and his bag
to be searched for 15 minutes, but allows Nathaniel Heatwole to
pass through security six separate times with box cutters and dan-
gerous liquids.

This Subcommittee and this Congress has the power to stop this
Groundhog’s Day dynamic of profiling by enacting landmark legis-
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lation to address this. In the process, we will make America not
only safer, but better.

I thank you for your time and consideration.

[The prepared statement of Mr. Singh follows:]
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Fwiold Hike toowholeheartedly thank the Judiciary Committes and the Subcommittes on the
Constitution, Cvil Bights, and Chil Liberpies for the opportunity o appear before you today, |
A atsn thankful for Chalrman Conver's leadership of the Judiciary Comrittes gnd Chalrman
Madler's leadership of this Subcommittes and to the Ranking Member of the Suboommittee;

Cangressman Jim Sensenbrenner

The topic we discdss today - ratial profifing and the use of suspect clssifications in law

enforcement - has vital implications for the safety and freedom of all Americans:

Tobe direct, it s my hurpble subrission today that the use by law enforcement of
classibtations hased i race hatidnal origln, religion, of ethpicity has severely Undermined
both our liberty and oursafery, As the experience of the Sikh American commnity makes
clear, the use of these tlassifications by law enforcement isinvariably indoourate, inevitably
misused, and ultimately detnmental to the important work of our men and women inuniform

T whigrt, we grofile; we fose,

By way of backpround, Lserve as the Director ol Programs 3t the Sikh Coalition, The Sikh
Coalition s the fargest Sikh American coil rights organization. T oo loonded the Sikb Coalinon on
the right of 8/11 i the wake of an ugly worrent of hate dines and misgoided discrimination

against the Sikh American cormunity.

Like all Arpericans, Sikh Americans have contributed richly to Gur ¢ountey. The largest federal
court security corttractor for thie bl S, Marshals Service 15 & Sikh e rican-ownied company, The
inwieritor of filker optics 15 & Sikh dmerican. The ndwiy installad CED of Madtercard i< a Sikk
Bnetica's largest pesch grower s o Sikh Bmerican. Sikhs protdhy serve inthe United States
vy, Andlast, but not least) one of the first doctors to drrive on the scene to treat vickims at
Ground Zeco on 9711 s 8 Sikh
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T uepipers

Howeeer, wien my fellow laneticans ook st reeor are other Sikh, they dont shwavs see o Tellow
Aemerican: Sadly, some assnciate the torban, which is a mandatory article of farh in the Sikh
religion, with terrorists such 3 Dsania bireLaden. | can say-with gréat assirance that B9 percent
of the persons who wear turbang o this country gre Sikh Americans, and there lies the very

crugl rony of the Sikh American experience since 9711

Mot ey fiavie Silhs in thie United States endured "backiash™ discrimination, biob we have also
mesr the victions of greatignorence about our backgroond. A8 @result, while the vast, vast
majority of &mericans continge towelkome snd embrace Slkhs as neighbors, co-workers; and
frienids, there Have sadly been toomany Sikhs who Fade stiffered verbal harassinent, daimdge
torpraperty, beatings, workplace discrimiration, schiool billying, and humiliating and invssive

profiling at alrports since 9711,

It s this last plece + the Sikh &mericen expevience at our netior s airports < that D would ke
1o distuss more Wwith this Subcomimitiee | belidve the Sk community s experience dt airports
around the country males clear the use of suspectolassifications by law enforcement - race,

rational arigin veligion, orethinicity - i nisgiided at best and dangeroas at waorst.

As you may be aware dince 911, hundreds of thousands, i not millions, of Sikhs have endored
“enhanced"” sereening at girports across Aimerice. Such scresning reguives officers of the
Transportation Security Administration {°TSA4"] 4o cepend unmecessary timeand energy topull

aside Sikhy tor additional sereening @fter they have already cleared A metal detectorn.

These soreenings dre condbctedin full public vigw, aidally in pseprépated glasy bow. The
sereening usually involves a public pat dowr of a Sikb's turban Dmany donot know thar they
have the option of & private screening) and at times even its rémoval, &irline passengers who
are about to travel with Sikh passeogers often view Sikhs being pulled aside for extra soreening
by oificers, thereby urdermining thelr confidence in their Tellow Sikh passenger,

3
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This enhanced scresning affects Sikbs both yolung and old, well-settled third and fourth
eneration Sikh Americans, and newer IMIgrants to ourcountry. This enhanced soreening
otcurs despite the fact that each day Sikh Americans are at the forefront of maldng America

strongerand more prosperous.

Cie SuchSikh Is Narier Singh, 2 mémberol the Sikh Coalitions Board of Directars. Narindeyr
wias borroand raised inthe beartland of Aoencs, neac Cincirnat;, Ohios Heisa Wharton Sthiiol
of Business WLEA whib cosfoumded a techinology comprény i the Silicon Valley which now

employs fordreds of Americans. His wife s corently 3 doctorsl student at Harvard University

Warinder is also 4 frequent air traveler. He has flown over thirty Gaes This year alone. By his
estimate, he has been pulled aside for enhanced screening midre than 37 times. 1 Pebriary,
Marinder waseven told that he would haiie {o remave his religioushemandated tiben for

inspection if he wanted to ravel out of Dallas Forth Worth Alrpors

Amazingly the TsA expends Gmeand effort on these screenings of hundreds of thouzandsof
Sikhs like Narinder even though there are no Stkhs who sre considered @ threat to the security

of the United States.

Though the T5A bas s polioy that officially bars its officers from engaging in prafiling, In truth
the officers of the TSA {lilie many law enforcement officers whether they be at the border,
Fighway, or girporth have extremelywide discretion to pull aside whoever they those with little
to nooversignt and acoountability. The result sowhiat | believe tobie o colassal waste of time

and violtion of the fundamental constitutional rights of law abiding dmericans.
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Indeed, experience tells us that there lsno reliable profile of 3 terrodst whi would de our

comptry haren. Consiger the following picture:

VN IS NOT THE GREATEST THREAT 10 NATIONAL SECURITY?

H §

i

RACIAL PROFILING ISN'T THE ANSWER,

Thee first mar pictured on the left, John Patrich Bedell, started shooting a1 police officers at the
Pentagon Metro Station stop in Srlington, Virgintaearlier this year, g5 8 result obhis extremis
anti-governient views. The second roan; Joseph Stack, flew an airplare into an 1R bullding o
Austing Tegas earfier thisyear, agato becausie of kig extremist antigovernment views. Bothimen
dre copsidered “imartyed” by thelr supportes online, The Lwo women pictsred here - Callen
LaRase and Jaime Paulin-Bamirer = were both accuved by the federal government of plansing
terrorist killings last dMarch:

Thie Sikh pictured here s anenlisted dentist inthe United States Armiy. He recently volunteersd
to e deployed in Alghanistan. Sadlynone of this matters to the manylaw enforcement
officers who possess unchecked discretionand have tuged it to subject this U5 Army soldierto
efhanced soreenings 4l Slrponis across the cobhlng

Thie low enforcement resources wasted on these misguided searches of Sikks. = which again
midmber in the rillions - 5 highly troobling. 1is especially troubling considering that air
experience sioe ther tells us terrtristeare determined 16 cironmvent any and every profile we
LRt
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Consideralso the following picturs:

GAN YOU SPOT THE SECURITY THRERT?

Eremcm conc Dnalicnlone T clal sne fllimg lont Lhe onenns

Hiatnug

Can ou spot who may be g threat to our mational security here® Some of the people pictured
here - andthey spar every race and religion = have commitied acts of tertorism arpund the
world. Qo theather hand, soree of persons depicted inclode & Bush Sdndoistration official, 4
current Saturday Might Uve cormedian, and a former member of the rock band *HEYNC

LT persoins seEpRiRd i order sl Haber faiotnh (Atante i W > e LAyl Lopdoer subveny
T Dok SRR P Blah P ol Godeao Teh RO Attt oo i BalE 200F boeriberd Capriie Kapialier gl iala
QLS By divcknel Tonarthye Buieigh | ey I { sl Db T
oy B8 Trpasery Deparimenit oflicall Shebaad 1 i : e
ey Fabee (TSEIVEE
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Ao you pontised Y Sooam b Perbaps that i why New York Uity Police Commissioner Ray Kelly
declared profiling o be "lslnuts" 2 Indrdintenview, Commissioner Kellpwent onvto declare:

“We [the BIYPD] have a policy against racial profiling... o 1sthe wrong thing toodo,
g it's also ineflective I you look ot the London bombings, vou bave three
British cillzens of Pakistani descent. You bave Germaine Lindsay, wha &
Jamaican. ¥ou have The mext craw, onJuly TS whivabe East Afrivan: S whom
do o profite

Commissionsr Bellyis not alone, Inresponse, to the falled Christmas Day attack this past
Decerber, General Michael Havden, former Directorof the Centralintelimence dgenoyand
former Director of the National Security Agency, stated,

“IHle [rhe secused Christmas Day bombier] would oot eve sutormatically fit s
profile if you were standing next 1o biwmiio the visa line gt Dulles, Tor example. So
W's the behivior that we're attempting 1o prolile And s the behavinr, these
little bits and pleces of information that were in the databases, that we didn't
nuite stitch together atthis point in Gme. But it wasn't 2 question of ethpicny or,
or religion.. it's what peaple do lemphasis added | thatwe should be paving
sttention o3

HAgresing with General Hayden, former Department of Homeland Security Secretary Michael
Chertoff stated that:

“Pthink relying oo, o preconceptions of stereotypes is dsactually Wind of
misleading and arguably danperous.,. what Dwiould say isyou want to ook at
things ke where has @ person traveled To, where have they spent Hime, what has
their behgvior been. But recognize, one of the things al-Caeda’s done iz
deliberately tried torecrult peophe who don't it the stereotype, who are
Western inbatkground or appesrance. Look at a-like 2 guy like an Adam
Gadabhn, who grew up in Califomia, who's one of the senior level al-Qeeda
operatives but does not fit the normal prejudice about what a--an extrermist
Inoks like”

2 S, Troublemakecs What pit hulleran teach us alowt protiting,” Mew York Wagasioe, Yebrugey & 2008 Rooeitlear

nth e b et SONRRRL TG NE0200
4 %o Mot the Pres Trapsoript damry 4, 3000, deoessily




47

Testimony of the Sk Coalition Balore the House odiciary Commiites
Subconmittes Sothe Constitation, Tl Rights and Chll Liberties Gal iti’[}n
Jane 17, 2000

Fovir g yoaiye

famvawe the members of the Committes and Lhopemost Amedicans respect the service and
expertize of General Havden, Secretary Chertoff, and Commassioner Kelly on issuss ke
prodiling,

trdeed, profiling Simply does not withstand empirical seratiny. A5 wé have heard or will hear
taday; the numbers just do not add ug.

Last month the Mew York Times reported that Blacks and Latinos were nine timesaslikely ag
whites to be stopped by the New York Tty Police Depariment, but, once siopped, were no
miore fikely 1o be arrested i o other words while Blacks and Lavinos were stopped and frisked
490,000 tione s compared ta 53,000 Gimes Tor whites Tt Wew York City last year, the number of
stops that led o arrest ~-arwhat is kntvwn @ the “hitrate” -was slightly above 55 for whites
and slightly less than 6% for Blacks. THat s o griat deabof Trouble forfittle law enforcement
reward.

And what's more amazing about New York City is that we've been here before! Ten years ago,
thie New York State Attorney General found that shile Blacks and Latings made wp almost 3/4s
ofthe personsstopped by police, the ates ot which the Stopt led to anarrest was Jess for both
Blacks and Latinos than whites,

HAgain the nombers in New York City == thiough more than ten vears apart = match upand they
again makecrpstal dlear; profiling doss not work.

Should it surprise us thenthat from Febroary 2009 to September
2003, Nathanial Heatwole [pictired on the left), o white college
student, was able tosmugele box putters; matches, bleach; @nd

razor blades onto planes inthe United States?s The TSAonly
discovered that he had been ableto do so once ke-emailed them
T Sy G,

o Sae, Pl Yok Dscriven Bnee Cilele ol Frikeds” ey ok Thmes, Mure 12, 2000 Hetesibie an
e el

& SeeStadet o Hid o Doriees g B Hig i Gens frobokiom S Wishinighon Post; fane 5, 2000, soesible ot
Aty sl sl el A lesd AR F 0 2008 Bil,

8
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feokenrpay

This wwhat happens when we losenuf fotus orebehaviors and instead fodis anyexternal
appearances. While Bathaniel Hearwole was able to smigele dangerous itemis onto airplane gix
separate res, mnocent Sikhe vesre likely subjected toextra scrioting for noother regson Than
thieir appearance. We profile, we lose.

Perhaps this is why Rab Rong whioowas chief of security gt Ben Gurion airportin Tel &uiv, lsrael,
stated in response tothe thwaerted Christmas Day 2008 attack:

One of the problems with racial profiling is that there's a tendency to belieye
that this is the sitver bullet to solve the problem. n othertenms, ifyou're 8
Widdie Eastern of if vou're 5 Mustinm, then vou rust be bad, Ard fyou're s
Furnpean and Christian; then you must be good:

Bt back in 197 2, Ben Gorion Airport inTel Aviv wias supposed o be atfacked by
& Palestinian, was never attacked by'one. It was attacked by 2 Japanese termorist
killing 24 people, And i was attacked inthe mid-80s by s German terrorlst
arigwiering to the name Milleds

Soy if thee law enforcement experts = Ray Kelly, Michael Chertoff, Rafi How <~ tells ue racial
prfiling does not work and the nunibers dondt add ug, Wy dio we continie To priofile?

I part there is 8 Generals Soldiers problem. o ather words, while leadership states that
prafiling s not the golicy of their Depaitaents, their frontline officers engage To the Type of
crude profiling that s ineflectve.

While Commissioner Ray Kelly savs protiling s "euts” we know the mere fact that vou are Black
arLating in Mew Yok City makes voo more susceptible to stops and searches sven if the stopar
sgarch isless likely to lead to an artest than o similar search of someone who is White .z

Bape Chlivnpe Nopomn Soteening Withau b PRcomination . Matamat ublic Badis fabiany B9, 300 Aoressible
vy sepfbon gy :

TR e Yok el ore Lty rhe B kedl Y e ok Times, Wiy 30, 2000 Besesiie o
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S v TPEE

Whitle: Secretary Napolitano says that profiling 15 not the policy of the T4, the Sikh Caalition has
found that Sikhs are pulled aside for enhanced soreening 100% of the tme gt sorge airports in
thecountris

S0 we know that there s Genarals-Soldiers problen when it comes to profiling, But there are
alsp Systemic problems that this Comimittes most address.

1105 8 Sikh, believe that | bave been subject to unfair soruting simple on the basis of my
appearanceagain dod again, what remedy do | have?

Thie anawer oaiite smples Thers are no effective remedies. The current leeal frameworks that
ety allow profiling. Take for exarmple the 2008 United States Depgrtinent of Jastice Guidanice
o Racial Profiling.

First it should benoted that the Guidance el lsmerely @ Goidance, it dessnot have the force
of Jaw,

That being said, even a6 @ mere Guidante, 1118 neffective. It tontains & gaping “national
security” loophole which elffectively states that the protections sgainstprotiling contained in
the Guitdarice may be rast aside for vague and unidefived reasons of national secudty,

185 thils lotiphole ridden Guidance that forms the bagis of the TSA S own anti-profiling
Gufddnce, n this conlext it should conie as ng stirprise that the TEATS anti-profiling glidance
actially enipoiwers TSA streefiers o misguidedly profile Sikh passengers n the name bfan
dndelined and Undhecked hatonal Security exceplion.

Sirnilarly, the adrioistrative complaint Systems In place are Brgely ineflective, Our
arganization has filed complaints of profiling To the Department of Homeland Security and the
Transportation Security &dministration on behall ol dosens of Sikbairling passengers over the
yERars,

Thiese administrative complaints are usually antwered more thar o vear alter they are filed and
they inevitably Tind that TS& screepners did not engage Tnany anlawiul condisclae Many

#rfee The S Coalithon, The 154 Report Candi L iy Soreerdngs ot Skl T i 0%
B L R SO B SO SE andastibde it
Pl R ol

@it st be moted that S relatiesty row ead of the DES Dftice of Tl Rights and Sl Liberties, Maig
Sikiangor, 1§ viicking Toooeienngieste: the DHS Clil Righis Complhirit proonss,

£
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Pover i yp

cormiriuiiity rembars have comie o the donclugsion that thie complint procesyat DHS Gnid TSA
15 ke suboitting camplaints down e black hole that never sees the Tight of day.

Let'skeep in mind that the Supreme Court has plaved 2 significant role in undermining the
possibitity of effective redress, In 1875, in United States v, Brignoni-Fonce, the Court held that
"Wlexicah dppearante” combined with other Factarswas enough to allow the United States
Border Patrol to lawlully stop & vehicle Similarly in 1996, the Court effectively hald in Whiren u
United States that the Fourth Amendment allows police Yo make pre-text stops o stops Based
o @ genuine traffic violation bul are often reéally & method of profiling i an attempt to discover
a greatinfraction.

So-fram the Sugreme Courb Lo the B enldrcement dgenciesthemielves there edlists a system
that dlows proliling 4nd o huge vacuim of inadtion by Congress, How danwe Tl this void?

What is necessary tocombat profiling is-an effective law that allows Tor twio simple vet
powerful means of addressing profiling directlys 1) e systen of data tollection that provides the
public with insight into who is being stopped, how often, and whether the stops vielded an
arrest; and 2} an individual right of action similar to long-standing dvil rights protections that
attow individuals to make statutory claims of @ rights violation in s court of law.

Without these protections, we end up with what iscollective punishment for minority
companities in the United States bot no means of addressing it What do Laean by collegtive
punishment? Consider this final picture:

11
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Tois s o pivture of vy 18 month old son Araad. His name means "Tresdon” He'ts the third
peneration of Aaericsnd in our Tamily. Hopetully, Tike s Tather, He'll e @ Mew York Yarkees
fan.

Two months ago, my Tarmily and Lwere coming back to the United States from @ formily vacation
i Plais Del Cadmen, Medico, AUFO Latdeadale Avpodt, not only was Lsbietted to entia
screening, bub st was he. Lwas sadly forced fo take m son, Araad, into the infamous glass box
so'that e could patted down, He cried while Pheld Biin. He did ot Bnow whio that Stranger wWas
wht was patting him down, His bag was also thoroughly searched, His Elmo book number orie
was searched, His Elma book nimber bivo was searched. His minb-mallbrack was searthed.

The time spent waiting for me to gralh himas be ran through the glass box was wasted time,
The time spent going through his baby books was wasted time. . bam not sure what Lam gaing
tockell himowhenhe i old enough and gokis why M Tather and prandiather and sodn bl -
Arniricans all three - Bre constantly Stopped by the TSA 100%of the Hime At some alrpdits,

'S pob fale IWs nol Safe, W pokb American. My son 3nd my community are béing collectively
punished and there is no dctual law enforcement Benefit in exchange for this collective
punishment, There s something wrong with a systenm that will allow a Sikh baby and his bag to
be searched for 15 minutes but allows Nathanial Heatwole o pass through security siy separate
tipnes with box cutters and dangerous liguids. We're profiling Sithe and we're fosing asa result,

We need thiz Subcommittes and this Congress to putan end to this senseless and dangerous
thynarmic if our law enforcement leaders whio profess an sversion to profiling cannot: Withoat
action, ten years from niow we will engoge in theexercise of again veviewing NYPD traffic stops
and for @ thivd time finding that while Blacks snd Latinos make ug 75% of those stopped, the
rate at which they are arrested is less than whites:

This Subcommittes and this Congress has the power to stop this Groundhog's Bay dynamic of
profiling with no benefit from occurring again by belping to enact landmark legislation fo
address it lvthe process we will make Americe not only safer, but better;

Ptk you for vour ime ard considecation.

Mr. NADLER. Thank you.
And I now recognize Professor Harris.
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Mr. HaRrris. Good afternoon, Chairman Nadler, Chairman Con-
yers, Members of the Subcommittee. It is a great honor for me to
be here to speak with you today.

We have to end racial profiling in this country, because doing so
will help us create a sustained public safety gain and at the same
time protect the civil rights of all the people in this country.

Now, some people will tell you that those two things do not go
together, that one must trade civil rights for safety. That is wrong.
That is not the American way. And it is not correct on any dimen-
sion,

We talk about racial profiling. We have had a number of defini-
tions today. Mine is this: Racial profiling is the use of race or eth-
nic appearance as one factor among others—not the only factor, but
one factor among others—in deciding who to stop, search, frisk or
question.

Now, the reason that some proponents of this practice think this
is a good idea, they think it will give police a boost. They think it
will give them an edge. They think that it will target the “right”
people, because, after all, we know who the criminals are. We know
who the terrorists are, what they look like, what demographic
groups they come from. And therefore, it gives them a way to tar-
get the right people.

Therefore, that will make our police and our national security ef-
forts much more effective. We will hit more often. We will find
more drugs and more guns.

But the data across the country—different departments, different
studies—the data is quite clear; that is incorrect.

When race or ethnic appearance are used as one factor among
others in deciding who to stop, frisk, search, or whatever, when
that is done, the rate of hits, the rate of success for police goes
down. It does not go up. It does not even stay the same. It goes
down. It drops off, and measurably so.

Why is this? It goes back to one of the comments from another
member of the panel.

If you want to find people who are busy committing, or might
commit serious crime or terrorism, you want to know who is in the
car with the drug load, or who has got the weapon in the airport,
the only thing that predicts that is behavior. Behavior is what the
police and the security services must focus on like a laser beam.
Anything that takes their attention off of that is a net loss.

Now, they may still look at behavior as they pay attention to
race, but race is, as Professor Withrow said, a distracter. You want
to describe a person who has been seen by a witness, great. Race
is a good way to describe somebody. It does not predict anything
worthwhile.

Now, what are the public safety implications of this? Number
one, if we can move our police departments away from profiling
race and ethnicity and toward things like behavior profiling, like
using intelligence and information in a smart way, like community
policing, we will increase public safety.

So, this is not simply a matter of being nice to people. This is
about everybody’s public safety from crime and terrorism.
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Number two, return to the idea of community policing—words
that get said in every city and town around the country—central
principle of community policing. The central principle is that com-
munities and police work together as partners, as Professor Rami-
rez said. That is it. That is ground zero for that tactic, and it has
been incredibly successful across the country.

Now, if you want to have a partnership, you have to trust each
other. And if you trust each other, you exchange information. The
community can give police information, can give anti-terrorism
forces information. This is exactly what happened in Lackawanna,
New York. That is the way that case was broken.

If, on the other hand, you put the focus on the community by
using profiling, if everybody is a suspect, what will happen is that
trust will be replaced by fear. And fear cuts off communication. No
communication, no information, less successful law enforcement,
less public safety.

Now, what is the part of civil rights enforcement in this whole
scheme of things? There is no reason that we should have to give
up or be told that we need to give up our civil rights in order to
have public safety.

National legislation is needed on this to increase public safety,
and because not all states or all police departments have come to
grips with this, frankly. And plenty of Americans are living in
towns and in states that do not have effective anti-profiling laws
or anti-profiling policies.

On top of that, the United States Supreme Court has behind it
two decades of decisions which vastly increased the discretion of
police as far as drivers of vehicles, passengers in vehicles, pedes-
trians—police have vast discretion in situations like this.

Now, there is nothing wrong with our police officers having dis-
cretion. They have to have it. We want them to have it, but we
want them to use it fairly.

And the lesson of the last 20 years is, when discretion is wide
open, as the Supreme Court has charted the course for, you get
profiling—not in every police department and not every police offi-
cer, but some places you get profiling. So, national legislation is
necessary on this.

Its time has come, and it is a great honor to talk to you about
it today. I look forward to your questions. Thank you.

[The prepared statement of Mr. Harris follows:]
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I thank Subcommittee Chairman Nadler and Ranking Member Sensenbrenner for
convening this important hearing today and for allowing me to address this Subcommittee. The
American people need to know that ending racial profiling is necessary for ot/ the enhancement
of public safety and the protection of civil rights. The use of racial or ethnic appearance as a
way to target law enforcement efforts does not help police catch more criminals; rather, racial
targeting nets fewer criminals, and in the bargain turns the public against police efforts.
Protecting civil rights by ending racial profiling will help make us safer, and honor our country’s

commitment to equal justice under law.

The Connection Between Racial Profiling and Public Safety

The practice of racial profiling—defined as using racial or ethnic appearance as one
factor (among others) in deciding who to stop, question, search, frisk or the like—has a very
direct impact on the quality of the work police officers can do. In a nutshell, police departments
that use racial or ethnic targeting do a poorer job at finding lawbreakers than departments that do
not use this method. Just as important, departments that use racial targeting cut themselves off

from the communities they serve, making their jobs more difficult and dangerous.

From those who advocate racial profiling, one frequently hears what we may call the
profiling hypothesis: we know who the criminals are and what they look like, because we know
what societal groups they come from; therefore using racial or ethnic appearance will allow
police to better target their enforcement efforts; and when police target those efforts, they will be
more effective, because they will get higher rates of “hits”—finding guns, drugs, criminals—
than when they do not use racial targeting. Many people both inside and outside law

enforcement have long assumed the truth of this idea. But the data produced in study after study
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since the late 1990s prove otherwise. When a police department uses race or ethnic appearance

to target its enforcement efforts—and to be sure, not all police departments do this—the rate of

hits for the targeted group does 77or go up; it does not even stay the same. In fact, the rate of hits
drops, by a statistically significant, measurable amount. This has proven true across multiple
studies, in numerous locations, and in many different kinds of police agencies. Therefore,
whatever people may believe, the data do not support the profiling hypothesis; the data

contradict it. Itis not, in fact, an effective crime-fighting strategy.

The reasons for these results originate with what profiling is supposed to be: a predictive
tool that increases the odds of police finding the “right” people to stop, question, or search,
Using race or ethnic appearance as part of a description of a person seen by a witness is
absolutely fine, because that kind of information helps police identify a particular individual. On
the other hand, using race as a predictor of criminal behavior, in situations in which we do not
yet know about the criminal conduct—tor example, when we wonder which of the thousands of
vehicles on a busy highway is loaded with drugs, or which passenger among tens of thousands in
an airport may be trying to smuggle a weapon onto an airplane—throws police work off. That is
because using race or ethnic appearance as a short cut takes the eye of law enforcement off of
what really counts. And what really matters in finding as-yet-unknown criminal conduct is the
close observation of behavior. Paying attention to race as a way to more easily figure out who is
worthy of extra police attention takes police attention off of behavior and focuses it on

appearance, which predicts nothing.

The other reason that racial or ethnic profiling interferes with public safety is that using
this tactic drives a wedge between police and those they serve, and this cuts off the police officer

from the most important thing the officer needs to succeed: information. For more than two
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decades, the mantra of successful local law enforcement has been community policing. One
hears about community policing efforts in every department in every state. The phrase means
different things in different police agencies. But wherever community policing really takes root,
it comes down to one central principle: the police and the community must work together to
create and maintain real and lasting gains in public safety. Neither the police nor the public can
make the streets safe by themselves; police work without public support will not do the whole
job. The police and those they serve must have a real partnership, based on trust, dedicated to
the common goal of suppressing crime and making the community a good place to live and
work. The police have their law enforcement expertise and powers, but what the community
brings to the police—information about what the real problems on the ground are, who the
predators are, and what the community really wants—can only come from the public. Thus the
relationship of trust between the public and the police always remains of paramount importance.
This kind of partnership is ditficult to build, but it is neither utopian nor unrealistic to strive for
this kind of working relationship. In other words, this is not an effort to be politically correct or
sensitive to the feelings of one or another group. Thus these trust-based partnerships are

essential for public safety, and therefore well worth the effort to build.

‘When racial profiling becomes common practice in a law enforcement agency, all of this
is put in jeopardy. When one group is targeted by police, this erodes the basic elements of the
relationship police need to have with that group. It replaces trust with fear and suspicion. And
fear and suspicion cut off the flow of communication. This is true whether the problem we face
is drug dealers on the corner, or terrorism on our own soil. Information from the community is
the one essential ingredient of any successful effort to get ahead of criminals or terrorists; using

profiling against these communities is therefore counterproductive.

5}
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Protecting Civil Rights

When police use racial or ethnic targeting, we put a government-created burden on the
targeted communities. We effectively say to them that being frisked on the way to the grocery
store or thoroughly searched in the airport, on the basis of their racial or ethnic appearance, is

only “a minor inconvenience” they have to tolerate so that we can all be safe.

Surely, being frisked or having one’s belongings searched in public is more than just a
minor inconvenience, even if these actions do not amount to arrest. The Supreme Court itself
has said that being stopped and frisked is in fact not a minor annoyance but an intrusion on one’s
Fourth Amendment rights, no matter how brief the incident may be. 7Terry v. Ohio, 392 U.S. 1
(1968). But even assuming for the sake of argument that the intrusion is minimal, it is a far
greater problem when such an intrusions is based on race or ethnic heritage. To say our law
frowns on government imposition of burdens on just one racial or ethnic group is far too gentle;
as the Supreme Court has said, “all legal restrictions which curtail the civil rights of a single
racial group are immediately suspect...[Clourts must subject them to the most rigid scrutiny.”
Koremarsu v. U.S., 323 U.S. 214 (1944). The federal government—our ultimate guarantor of
constitutional rights in this country—must do all it can to assure that people in every state and
local jurisdiction enjoy the right to equal protection at the hands of their police, and that is the
goal that legislation against racial profiling will advance. Equal protection of the law is one of
the highest ideals of our constitutional republic, and a worthy goal for that reason alone. But the
assurance that government actors (such as police officers) will obey the law as they enforce it not
only honors our highest principles; it helps assure that every person will obey the law in his or

her everyday conduct. Research has demonstrated the connection between law-abiding behavior



59

by police, and the feeling among citizens that they should obey the law as well. Conversely,

when people see the police disregard the law, they see less reason to follow it themselves.

The Continuing Need for National Legislation

Some may ask whether any need exists for national legislation on racial profiling. More
than half the states have passed some kind of law against racial profiling or mandated some kind
of study of the problem, and many police departments have, on their own, adopted policies and
procedures designed to combat the practice. Nevertheless, a strong need for federal legislation

persists.

First, many states have not acted, and far more police departments have done less than
they might have, on this problem. Therefore many Americans have not had the benefits of
improvements in this area, though they deserve good law enforcement and equal treatment as
much as those who live in places where the law or police practice has not changed. This makes

passage of the national legislation a continuing priority.

Second, the passage of national legislation against racial profiling would serve as a clear
and unambiguous statement that the American people deserve fair and equal treatment under the
law. We have heard Attorney General Eric Holder and his deputies announce to the country that
the Department of Justice’s Civil Rights Division is open for business. The passage of anti-
profiling legislation is of a piece with that focus. That makes this the right time for this effort.

Third, in a series of decisions dating back more than a decade, the Supreme Court has
created great police power and discretion to engage in traffic enforcement based on pretexts, and
we have seen time and again, in state after state, how this discretion easily morphs into the tactic

of profiling. These cases allow police to stop any driver violating any observed traffic offense,
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even if the goal of the stop has nothing whatsoever to do with traffic enforcement (Whren v. ULS.
517 U.S. 806 (1996)); to order the driver (Pennsylvania v. Mimms, 434 U.S. 106 (1977)) and the
passenger (Maryland v. Wilson, 519 U.S. 408 (1997)) out of any vehicle the police stop, without
any evidence of danger or wrongdoing; and to ask for consent to a search of a driver’s car
without informing the driver that he or she has a right to refuse (Qhio v. Robinette, 519 U.S. 33
(1996)). In addition, the Court has allowed police to arrest drivers for traffic offenses even when
the penalties for these infractions do not include imprisonment (Arwater v. Lago Vista 532 U.S.
318 (2001)), and has decided that police do not violate the Fourth Amendment even if their
search or seizure conduct violates state law (Virginia v. Moore, 553 U.S. _ (2008)) . There is
no sign from the Supreme Court that it plans to change direction, and we must therefore
anticipate that in some police departments, racial and ethnic profiling will go on. This means

that national legislation to end racial profiling is needed now as much as it ever has been.

Fourth, we have recently seen the passage of a law in Arizona that reguires police
officers to inquire about immigration status based on the reasonable suspicion that a person they
encounter may be present in the country illegally. See S.B. 1070, State of Arizona, Forty-ninth
Legislature, Second Regular Session (enacted April 23, 2010). Amending legislation, passed just
days later, H.B. 2162, State of Arizona, Forty-ninth Legislature, Second Regular Session
(enacted April 30, 2010), purported to prohibit any police activity under the law based on race or
ethnicity, but simply saying this will not change the reality. Police officers without extensive
training in immigration law will be forced to make judgments based on ethnic appearance and
the use of the Spanish language. They will have no alternative, since immigration status cannot
be determined by any other observable means before questioning begins. Therefore, those who

“look Latino” will be targeted by this law, even American citizens whose families have lived
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here for generations. And according to numerous reports, “copycat” versions of S.B. 1070 have
now been introduced in the legislatures of multiple states. David Weigel, Arizona Law Inspires

Copyecats in Texas, Georgia, Colorado, Washington Post, April 29, 2010, accessed June 14, 2010

>

at hitp://voices. washingtonpost. com/right-now/2010/04/arizona_bill iuspires_copycats.himl

Alan Gomez, Arizona Immigration Policy Sets Off Polarizing Debate, Opponents of Law Plan
Boycotts While Other States Propose Copycat Bills, ABC News, May 3, 2010, accessed June 14,

2010, at http //abenews.go.com/Politics/arizona-immigration-law-sets-off-polarizing-

debate/story?id=10539061; Andy Birkey, Minnesota Republicans Offer Arizona-style

Immigration Bill, Minnesota Independent, May 7, 2010, accessed June 14, 2010, at

http:/minnesotaindependent. com/58565/minnesoia-republicans-offer-arizona-style-immigration-

bill. Thus passing national legislation against racial and ethnic profiling has become more

important than ever.
Conclusion

I thank the Subcommittee for the opportunity to share my views, and I look forward to

answering any questions you may have.

Mr. NADLER. Thank you.
And finally, I recognize Ms. Khera for 5 minutes.
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TESTIMONY OF FARHANA KHERA, PRESIDENT AND
EXECUTIVE DIRECTOR, MUSLIM ADVOCATES

Ms. KHERA. Thank you. Mr. Nadler and Members of the Com-
mittee, good afternoon.

I appreciate this opportunity to testify on a very important topic
of racial and religious profiling. I will focus my comments on FBI
and Customs and Border Protection activities that target American
Muslims.

As we heard Chief Burbank testify, law enforcement has a sol-
emn duty to not only protect the American people, but to do so con-
sistent with the rights and protections guaranteed by the Constitu-
tion for all Americans regardless of race, ethnicity or religion, and
Congress must ensure that they do so.

American Muslims today, however, face less than equal treat-
ment by Federal law enforcement in our everyday lives when we
travel, log on to the Internet or enter a mosque to pray. We worry
that we will be monitored, interrogated—or worse, arrested and de-
tained—by government agents for no reason at all.

Let me be clear. I am not referring to legitimate investigations
of criminal activity. I am referring to sweeping questioning,
searches and other investigative activities that target innocent
Americans in groups.

Our Nation has not seen such widespread abuse since J. Edgar
Hoover era. It is wrong, it is counterproductive, and it must end.

So, how did we get here? In 2001, after the horrific attacks on
our Nation, Congress was understandably eager to help law en-
forcement do its job. The USA PATRIOT Act was enacted, but it
went too far. It granted new, overly broad powers to the FBI to not
only investigate criminal activity, but to snoop on innocent Ameri-
cans.

That same year, the FBI launched the first in a series of so-
called voluntary interview programs targeting Muslim and Arab
Americans for questioning. Director Mueller also instructed each of
the FBI's 56 field offices to count the number of mosques and Mus-
lim charities in their area and create a demographic profile.

The word was out. From here on, agents would not be promoted
based on their investigations of drug trafficking, mortgage fraud or
other criminal cases. No. Whether you were an agent in Iowa or
New York, the paramount focus would be counter-terrorism, and
you would sink or swim in the bureau based on cultivating forces
and informants, opening investigations and developing cases tar-
geting the Muslim community.

In December 2008, the FBI memorialized this new way of doing
business in a revised set of investigative guidelines.

Where did this lead us? By the end of 2005, Michael Rolince, the
former head of the Washington office of the FBI, said that the FBI
had conducted nearly 500,000 interviews of Arab and Muslim
Americans, and not a single one of these interviews yielded infor-
mation that would have led the FBI to get in front of the 9/11 at-
tacks.

Undeterred, the FBI was well on its way to aggressively devel-
oping informants and infiltrating mosques and community organi-
zations.

Today, the FBI also monitors Facebook and the Internet.
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Can you imagine attending your church or synagogue and won-
dering whether the FBI is peering over your shoulder while you
pray? Can you imagine thinking twice before posting a news article
on your Facebook, because it just might prompt an FBI visit to
your home or workplace? That is the reality for many Muslims
today.

Muslim Advocates hears from American Muslims on a regular
basis who are seeking guidance, because they have received a sur-
prise visit at their home or workplace by the FBI with questions
about their religious practice, political views or involvement in
community organizations.

These actions, which create fear, stigmatize individuals in
groups, chill First Amendment protected activities and sometimes
even jeopardize jobs, have been taking place, not based on any evi-
dence of wrongdoing, but based on race, religious and ethnic dis-
crimination, plain and simple.

But the FBI is not the only problem. If you have the misfortune
of being Muslim at the border, there is a good chance you will be
stopped by a Customs and Border Protection agent before returning
home and asked questions that have nothing to do with the pur-
pose of your international travel—such as, what mosque do you at-
tend, how often do you pray?

Can you imagine being asked what church or synagogue you at-
tend, or how often you pray, by a Federal agent? You are probably
thinking, that is none of the government’s business—and it is pro-
tected by the First Amendment. In the America I grew up in, that
certainly would have been the case.

But for me and countless other Muslim Americans today, it is not
as simple as telling an agent it is none of their business. The con-
sequences of being Muslim at the border are frightening and
fraught with peril.

Take, for example, the case of one prominent community leader
returning home from Canada at a land crossing near Detroit. He
and his wife were dragged from their car, handcuffed and detained
in front of their young daughters, who were 1 and 3 years old at
the time. To this day, his eldest daughter recoils in fear when she
sees someone in uniform, afraid that he or she will do harm to her
family.

Is this the kind of relationship we want law enforcement devel-
oping with Muslim Americans young and old, one based on fear
and mistrust? More importantly, is this the country we aspire to
be? I certainly hope not.

Members of the Committee, racial and religious profiling is not
only contrary to our Nation’s guarantee of equal justice under the
law, it also yields negative results. Discriminatory policing diverts
valuable resources from legitimate investigations. It erodes trust
between the community and law enforcement, jeopardizing the
vital relationship needed to counter actual criminal activity.

Simply put, racial and religious profiling is bad policing.

Thank you for the opportunity to present the views of Muslim
Advocates. I look forward to your questions.

[The prepared statement of Ms. Khera follows:]
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Introduction

Muslim Advocates submits this testimony to the U.S. House of Representatives,
Committee on the Judiciary, Subcommittee on the Constitution, Civil Rights, and
Civil Liberties, regarding racial profiling and the use of suspect classifications in law
enforcement.

Muslim Advocates (www.muslimadvocates.org) is a national legal advocacy and
educational organization dedicated to promoting freedom, justice and equality for
all, regardless of faith, using the tools of legal advocacy, policy engagement and
education and by serving as a legal resource to promote the full participation of
Muslims in American civic life. Founded in 2005, Muslim Advocates is a sister entity
to the National Association of Muslim Lawyers, a network of Muslim American legal
professionals. Muslim Advocates seeks to protect the founding values of our nation
and believes that America can be safe and secure without sacrificing constitutional
rights and protections.

Law enforcement has a solemn responsibility to protect the American people
consistent with the rights and protections guaranteed by the Constitution to all
Americans, regardless of race, religion, or ethnicity. And Congress must ensure that
they do so.

Muslim Americans, who number about six million today, are an important and vital
part of our nation and its history. The first Muslims arrived in America on slave
ships from Africa. Over time, some Americans have converted to Islam, and other
Muslims have come as immigrants. We serve our country as lawyers, teachers,
police and firefighters, members of our armed forces, and even as members of
Congress. Our research and innovation adds to the progress of our nation in
science, medicine, business and technology. We also keep America humming,
staffing factories, driving taxis, and running corner shops.

Muslims have also embraced our nation’s promise of life, liberty and the pursuit of
happiness. Butsince 9/11, these hopes and dreams have been dashed, and
fundamental rights infringed. Today we face government discrimination in our
everyday lives — whether we enter a mosque to pray, get on a plane, cross the
border, or log onto the Internet. We worry that we will be interrogated by
government agents, or worse, arrested and detained, for no reason at all. Our nation
has not seen such widespread abuse, discrimination and harassment by federal law
enforcement since the J. Edgar Hoover era.

Muslim Americans are also affected by biased policing practices at the state and
local levels. African-Americans and Latinos, some of whom are Muslim, are unfairly
targeted for stops by law enforcement when driving or walking down the street.
The New York Police Department recently released arrest data showing that stops
and frisks of African-Americans and Latinos remain at disproportionate levels,
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reminding us that racial profiling remains an urgent challenge.! The state of Arizona
recently enacted a law that requires state and local police to demand proof of
immigration status, raising fears of discriminatory policing. At the state, local and
federal levels, racial profiling is wrong and counter-productive and must end.

As discussed in detail below, Muslim Advocates describes the problem and provides
specific examples of innocent Americans who have been unfairly targeted by federal
law enforcement. Muslim Advocates concludes with recommendations for steps
Congress should take to protect Americans from being targeted for law enforcement
scrutiny based on their race, ethnicity, religion or national origin.

Racial & Religious Profiling of Muslim Americans

Since 9/11, Muslim Americans and those perceived to be Muslim - including Arabs,
South Asians, Middle Easterners, and Sikhs - have been subject to heightened
scrutiny by federal law enforcement. Such discriminatory targeting includes: FBI
interviews conducted in the community without suspicion of wrongdoing; extensive
and invasive questioning and searches at the border; the surveillance of community
organizations and the use of informants and undercover agents; and data gathering
and mapping of the community based on cultural and ethnic behavior.

These discriminatory law enforcement policies and practices are contrary to our
nation’s promise of equal protection and equal treatment under the laws. President
William J. Clinton, President George W. Bush, and President Barack H. Obama have
all said racial profiling is wrong and should not take place in America. Indeed,
President Bush pledged to end it and took an important step when the U.S.
Department of Justice in 2003 issued guidance banning racial and ethnic profiling by
federal law enforcement in certain contexts. But more must be done to end racial
profiling by federal, state, and local enforcement in all investigatory activities.

Not only is racial profiling wrong, it is ineffective. Discriminatory policing practices
divert valuable resources from legitimate investigations, increase fear and suspicion
within the Muslim community towards law enforcement and make individuals more
reluctant to call the authorities when needed. They also erode the trust between the
community and law enforcement agencies, jeopardizing a vital relationship needed
to counter actual criminal activity.

The following are examples of the type of discriminatory policing tactics practiced
by federal law enforcement across the country.

EBI Interviews

Since 9/11, the FBI and other federal law enforcement agencies have been
increasingly targeting Muslim Americans for questioning with no individualized
suspicion of wrongdoing. These law-abiding citizens - who range from public

! See Al Baker, New York Minorities More Likely to Be Frisked (May 12, 2010), ar
htp://www.nylimes.com/2010/05/1 3/nyregion/13[misk.himl.
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servants to students to professionals - are frequently approached by law
enforcement not because they are the subject of an investigation, but, rather,
because of a perception that - by virtue of their religion, ethnicity, race, or national
origin - they are either engaged in, or will be able to provide evidence of, criminal
activity.

These interviews are intimidating and cause immense fear within the community.
FBI agents approach individuals for uninvited questioning in their homes and at
work. Such unannounced, public interviews cast suspicion over a person’s activities
and jeopardize their personal and professional relationships.

Some examples of individuals who have been contacted by the FBI, with no apparent
evidence of wrongdoing, and reported to Muslim Advocates:

* Ayoung computer programmer and Muslim American in Northern California
was approached for questioning, in his workplace, by the FBI after posting
political articles from mainstream news sources on his Facebook page. His
Facebook page had privacy settings limiting viewers of his posts to only
those in his circle of Facebook friends. Although this young man had no
criminal background and was not the subject of an investigation, the FBI
contacted him because the articles were interpreted as threatening because
of his religious and ethnic background. By approaching him at work, in front
of his colleagues and managers, the FBI intimidated this young man and
jeopardized his job.

* A physician of Pakistani descent in New Lngland was contacted by the FBI for
questioning after peaceful, non-violent comments he made about the political
situation in Pakistan were published in his local newspaper. This physician
is a law-abiding and civic-minded member of his community and was not
under investigation. The FBI's interest in him appears to be motivated
primarily by his ethnic and religious background.

Surveillance of Mosques & Community Events & Organizations

The FBI's asserted broad authority to target individuals, without reasonable
suspicion, is codified in the latest version of the FBI's Domestic Investigations and
Operations Guide (DIOGs), which was updated in December 2008. Specifically, the
DIOGs allow for unprecedented, massive data gathering on racial and ethnic
communities and for the use of informants or undercover agents to infiltrate houses
of workshop and religious and political groups and gatherings. The FBl asserts the
power to open an investigation and send undercover agents and undisclosed
participants into organizations with no factual predicate that criminality is afoot.
These activities result in chilling First Amendment protected activities, as law-
abiding Muslim Americans and community institutions across the country, including
mosques, non-profits, and social service organizations, are subject to such
surveillance tactics.



68

Furthermore, the DIOGs authorize the collection of racial and ethnic demographic
data and cultural and behavioral information of racial and ethnic communities,
without any evidence of wrongdoing. This type of data collection is based on
perceived characteristics and activities of racial and ethnic communities, not
individualized suspicion of criminal activity. The DIOGs allow for this racial and
ethnic information to be mapped, heightening the concern that this information will
be used by law enforcement agencies to unlawfully target innocent Muslim-
Americans for further investigative activities.

Examples of the FBI's surveillance activities across the country:

* [n Orange County, California, the FBI used an ex-felon as an informant to
infiltrate a local mosque and spy on congregants. There was no evidence that
there was criminal activity at the mosque. In fact, mosque leaders became
alarmed when the informant began espousing violent ideas, and reported
him to the local FBI office. This incident has resulted in fear within the
American Muslim community and had the effect of limiting speech and
decreasing attendance at mosques in Southern California and arguably
across the country.

* FBlagents routinely attend cultural events hosted by an Arab American
organization in the San Francisco Bay Area, without invitation, and interview
employees and participants, sometimes without disclosing their identity.
The FBI has also sought to meet with the organization’s employees outside
regular business hours and without consulting with the executive director or
other leadership. The FBI's tactics have the effect of intimidating community
members and leaders, who are afraid that speaking out about the
surveillance will result in increased targeting and scrutiny of the
organization, its members and activities.

*  Muslim community leaders in Houston, Texas, were recently invited to a
meeting with the FBI. During this meeting, FBI agents told community
leaders that they were seeking information on the Muslim community in the
area, and asked leaders to report any Muslims in their communities who
were espousing conservative ideologies or adopting conservative religious
practices for observation by the FBI. These requests appear to have been
made based on generalized suspicion toward an entire faith and ethnic
community, not in response to a particular investigation nor based on
evidence of wrongdoing in that community.

Given the constitutional rights and freedoms implicated and the enormous power
being wielded by the FBI, the FBI should be forthcoming about the guidance it has
given its agents to infiltrate First Amendment protected gatherings and activities.
Despite repeated informal requests, a (formal) Freedom of Information Act (FOIA)
request, and later a FOIA lawsuit by Muslims Advocates, however, the FBI has failed
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to disclose the DIOGs fully.?2 In particular, the FBI refuses to disclose Chapter 16 of
the DIOGS in their entirety. Chapter 16 apparently describes the guidance to agents
to surveil and send informants into houses of worship and other religious and
political gatherings. Congress should urge the FBI to disclose Chapter 16 of the
DIOGs without further delay.

Border Interrogations

Muslim American travelers returning home from international travel are being
targeted for additional and extensive questioning by CBP, based on no more than
their religion, ethnicity, race or national origin. Innocent Americans from all walks
of life have been interrogated about their political views and activities, religious
beliefs and practices, and associations with organizations, friends and relatives - all
without any reasonable suspicion that the individuals were engaged in unlawful
activity. Muslim travelers have been frequently asked questions such as, “what
mosque do you attend?,” “how often do you pray?,” “why did you convert?,” “what is
your view of the Iraq war?” They have also been asked about donations to, or
affiliations with, lawful, U.S. charitable entities and mosques. This type of
questioning suggests that racial, ethnic or religious profiling is taking place at the
borders and airports. Muslim Advocates chronicled the stories of almost three
dozen travelers in its report, Unreasonable Intrusions: Investigating the Politics,
Faith & Finances of Americans Returning Home3

A few recent examples of individuals who have been questioned at the border:

* An Asian-American Muslim man traveling back from Canada across the land
border near Buffalo, New York, was stopped and questioned for
approximately 3 hours about his political and religious beliefs, including his
conversion to Islam. This young man is a law-abiding citizen and was not the
subject of any investigation. He was targeted for detention and questioning
because of his religion, causing him great humiliation and fear about openly
practicing his faith.

* Arespected Arab-American leader in Detroit, Michigan, returning home from
a family trip to Connecticut and passing through Canada, was stopped at the
Port Huron border crossing, north of Detroit. He and his wife were dragged
from and thrown against their car by federal agents, in front of their two
young daughters, and were handcuffed, detained, and separated from each
other and their children. They were then aggressively interrogated for hours
about lawful organizations they support, their work and political activities,
and the names of family members and their locations. On subsequent trips,
this man has experienced similar intensive and invasive questioning about
his ethnicity and country of origin, confirming that he is being targeted for
questioning because of his religious and racial background.

“ The partially discloscd DIOGs can be viewed on our website at www.muslimadvocates.org.
= Available ar ity /v wy muslimadvocates orgddecumenty/Unreasonable. Intrusions. 2009.pdf.
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Border Searches

Muslim Americans returning home from international travel are subject to invasive
searches at the border of their person and belongings, including electronic devices,
without any individualized suspicion of wrongdoing. CBP agents look through
pictures on digital cameras, documents on computers, and contacts and information
in cell phones, Blackberries and iPhones, for no reason at all. CBP also asserts that
they have the authority to seize these devices, including the data contained within
the devices, without probable cause. The invasive nature of these searches - and the
ability of the government to target individuals without any individualized suspicion
- highlights the broad, abusive power being asserted by CBP agents.

Examples of individuals whose personal belongings, including electronic devices,
were subject to search at the border include:

A Muslim-American of South Asian descent who is an engineer in Silicon
Valley had his personal belongings, including his checkbook and cell phone,
searched and seized when returning home after an overseas business trip.
His cell phone was confiscated from him during the search, and returned to
him five months later in inoperable condition. He was never given a reason
as to why he was subjected to such an intensive search of his belongings, but
the questions asked by the CBP officer conducting the search - including
questions about donations he had made to specific, lawful charitable and
religious organizations - indicate that he was targeted because of his
religion.

A Californian businessman, who has been searched on numerous occasions
upon his return to the United States, had his computer removed from his
presence for several hours. During that time, all of his files, including letters
from his wife and children, were reviewed. He was not informed as to why
his computer was seized. However, the questions asked of him by the CBP
agent during his detention, including questions about his recent Hajj
pilgrimage to Saudi Arabia, suggest that his religious identity played a role.

Despite repeated requests to DHS by Muslim Advocates and other civil rights
organizations to disclose CBP’s policies for selecting individuals for secondary
searches, DHS has not been fully candid and forthcoming, nor has it revealed the
extent to which individuals are being targeted based on their race, religion, ethnicity
or national origin. CBP should prohibit questioning about First Amendment
protected beliefs and activities and should be required to collect data on individuals
targeted for interrogations so that Congress and the public can fully understand
how CBP is conducting questioning at the border. A Civil Liberties Impact
Assessment solely on its electronic devices searches policy, ordered by the Secretary
of Department of Homeland Security, has yet to be released, nearly six months after
its completion.
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Recommendations
Muslim Advocates urges Congress to enact legislation to:

1. Banracial, ethnic, religious and national origin profiling by federal, state and
local law enforcement:

2. Require training of federal, state and local law enforcement, to ensure that
discriminatory policing does not take place;

3. Establish an effective redress mechanism for those aggrieved, to ensure
accountability;

4. Require federal, state and local law enforcement to collect data on stops,
interviews and all investigatory activities to allow the agency and the public
to monitor whether racial, ethnic and religious profiling is taking place; and

5. Require the Attorney General to report to Congress on the implementation of
suchalaw.

Legislation previously introduced by Congressman Conyers and Senator Feingold,
the End Racial Profiling Act (ERPA), is a good place to start. ERPA should contain
language that explicitly prohibits profiling in the types of law enforcement activities
described above, specifically:

* Interviews, including FBI interviews and those by CBP agents at the border;
* Searches of persons and/or property; and
* Data collection and analysis, assessments, and predicated investigations.

ERPA should also contain a provision that requires data collection of individuals
who are targeted by law enforcement activities. Such data is necessary to monitor
the problem and determine whether policies, practices and training are preventing
and ending racial, ethnic and religious profiling.

Conclusion

Racial, ethnic and religious profiling affects millions of Americans, including African
American, Latino, Muslim, Arab and South Asian communities. Racial profiling is
wrong and produces negative results. It erodes trust that the public should have in
law enforcement. Simply put, racial and religious profiling is bad policing. It is time
for Congress to act to ensure that all Americans, regardless of race, religion,
ethnicity or national origin, are treated fairly and equally by law enforcement at the
federal, state and local levels.
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Mr. NADLER. I thank you very much. And I will recognize Mem-
bers for 5 minutes of questioning apiece in the order in which they
are here.

I will begin with myself for 5 minutes.

First of all, Mr. Shelton, New York City faced a class action law-
suit alleging racial profiling during Terry stops conducted in the 5-
year period from 2004 to 2009. Among the nearly three million
Terry stops during that period, about one-and-a-half million were
of African Americans, nearly 900,000 were Hispanics and under
300,000 were of non-Hispanic Whites.

Do you believe that that statistical disparity alone is indicative
of the presence of racial profiling? Or do you need some more evi-
dence to say that there is racial profiling?

Mr. SHELTON. Well, you certainly need more evidence than that.
One of the issues you would want to look at is the hit rate; that
is, how often those stops resulted in some kind of a paraphernalia
or other illegal substance being found on people.

What we find is that, when you have this kind of massive ap-
proach to stops, that you see that the number of hits actually de-
clined. That is, look at the number of stops versus the number of
hits. You find that it is even more discriminatory.

The issue that we need to look at a little closer, and actually, we
need to have legislation to actually collect data on how often those
stops result in the actual commission of a crime. In this case, I
think you will find in the case of New York City, it was abysmal.

Mr. NADLER. Thank you.

Chief Burbank, is there any way for an officer to differentiate a
documented immigrant from an undocumented one without check-
ing their papers?

Chief BURBANK. Absolutely not. And that is the question behind
this whole thing. There is no way that I can perceive, and espe-
cially teaching a new recruit, this is an individual that is docu-
mented, and this is one that is not, and

Mr. NADLER. Without looking at the papers.

Chief BURBANK [continuing]. Absence of asking for docu-
ments——

Mr. NADLER. So, you believe that there is a danger that any im-
migrant could be singled out under these new laws, since there is
no way to determine short of checking papers who is documented
or undocumented?

Chief BURBANK. Not only any immigrant, but any U.S. citizen
who is of a different race or ethnicity will be questioned. There is
no way that a law enforcement official, especially as we talk about
fairness, can conduct that business without.

Mr. NADLER. So, in the Southwest, Hispanic immigrants will be
disproportionately affected, for example.

Chief BURBANK. Absolutely.

Mr. NADLER. And obviously, you believe, since you testified to it,
that cooperation between the police and the community is very im-
portant.

Chief BURBANK. There are stories across the country. The impact
on my community alone, just from the thought of immigration laws
going into effect that officers would enforce, have diminished the
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relationship that exists between the Salt Lake City P.D. and the
communities that we serve——

Mr. NADLER. And obviously, it breaks down the trust between a
community and the law enforcement personnel when a law in-
structs the police essentially to single out a group because they are
slightly more likely to be in the country without documentation?

Chief BURBANK. Absolutely.

Mr. NADLER. Now, given the study co-authored by Professor Goff
and yourself on attitudes toward SB81 in Utah, is there reason to
believe that co-deputizing police to act as immigration officials will
negatively affect community cooperation with police, both inside
and outside the immigrant community?

Chief BURBANK. Yes. And in fact, the research conducted by Dr.
Goff indicates that not only would Latino individuals be less likely
to report crimes and participate with the police, but also, our White
residents are less likely to report crimes, especially involving drug
crimes, if they perceive that the police are biased or interjecting
bias into their operations.

Mr. NADLER. Thank you.

Now, as I mentioned a moment ago, New York City has recently
come under fire for the volume of Terry stop and frisk that they
have carried out in recent years, and particularly for the over-
whelming percentage of these stops that are devoted to African
American and Hispanic people.

Some have argued that judicious use of police resources neces-
sitate the higher law enforcement presence in high crime neighbor-
hoods, which often happen to be lower income and primarily minor-
ity areas, and, therefore, that the higher percentage of African
American and Hispanic stops does not indicate racial profiling, but
simply that the police are putting their resources where the crimes
are.

Do you think this—what would you observe of this observation?

Chief BURBANK. I agree with Mr. Shelton on this. More research
needs to be conducted.

And that is really what our aim was with Dr. Goff and the
CPLE, was, in fact, to get to the underlying fact. We need to move
from racial profiling to biased policemen, because it is not just a
matter of do we stop people at an unequal rate or inappropriate
rate, but what are the actions that we take afterwards as far as
arrests, citations, search, seizure—all those things that are in-
volved. It takes much more than population benchmarking to deter-
mine the action, whether appropriate or not of police officers.

Mr. NADLER. Thank you.

Now, Professor Ramirez, you have advocated for a requirement
that police departments catalogue their stops of citizens. New York
City, as I mentioned, has done so. And over the last 5 years, they
have disproportionately stopped African American and Hispanic
people, and they have documented that they have done that.

Is this, by definition, enough to cause—is this by definition cause
to accuse the NYPD of racial profiling, or is simply to indicate the
necessity of more research?

Ms. RAMIREZ. By itself, disproportionate stopping does not indi-
cate racial profiling. But as others have said, you want to look at
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the hit rate. You want to look at what happened after the stop.
Was there a search? Was there arrest? Were there seizures?

And also, you want to know what the demographics were of the
underlying population. If they are Terry stops on the street, you
want to know what was the street population like. What percent-
age of people who were on the street were Latino, White, Black and
Hispanic?

And if you are doing these studies with the police, as opposed to
doing them as historical documenting of activity that occurred in
the past, you can disaggregate for particular initiatives that the
community wants.

For example, if you are doing a data collection system with the
community, and the community says, look. We have a problem with
Sunday mornings. There are races among Latino youth drag racing
in a particular part of town, and we want you to be stopping those
people. Or there is an African American bar that gets out at mid-
night, and we want you to stop drunk drivers at the White bars
that get out at midnight, as well as the African American bars.

You can disaggregate that and come up with a meaningful meas-
ure of whether it is profiling, by looking at what was the purpose
of the law enforcement initiative, what were the racial demo-
graphics.

When we have done this, even disaggregating for those instances
where there was a need in high crime areas, or in predominantly
Latino or Black areas, for special enforcement efforts, we still
found evidence of racial profiling. And what I have been advocating
for is a national center focused on how do you train statisticians
to do appropriate statistical analysis.

How do you get the research done to get appropriate benchmarks
for the data, whether it is disproportionate stopping or not? And
how do we create best practices and promising practices for the re-
search that needs to be done in this area?

Mr. NADLER. Thank you. My time has expired.

I will now recognize the distinguished Chairman of the full Com-
mittee, the gentleman from Michigan.

Mr. CoNYERS. Thank you, Chairman Nadler.

We have in the audience Professor Richard Winchester from the
Thomas Jefferson Law School in San Diego. And we are pleased
that he is with us for this important hearing.

And we also have our former Judiciary Member, Keith Ellison of
Minnesota, with us. And with your permission, I would like to yield
him my time.

Mr. NADLER. Without objection.

Mr. ELLISON. Let me thank the Chairman of the Judiciary Com-
mittee. It is certainly a pleasure to be back at the Judiciary Com-
mittee.

And Chairman Nadler, I thank you, as well as the Ranking
Member.

I will just take just a few questions—not take, ask—a few ques-
tions.

What do you think some of the essential features of proposed leg-
islation would include? What do you think needs to be in there to
address this issue of profiling?

I ask anyone on the Committee.
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Mr. HaRRIS. My thoughts, congressman, would be data collection,
provisions for best practices in policing. We know a lot that we did
not know 15 years ago about what works in policing. And we want
to give incentives for those things to be done, requirements that
there be a policy in each department, that there be training centers
for that training, funds for that training. I think those would be
good starting points.

I want to make clear that what we are looking for is a national
set of standards and practices. We are past the point, I think, when
the debate is about whether this ever happens. Now, it is about
what we do and how we go forward. And I think all those things
could contribute.

Mr. SHELTON. If I might add, in addition, certainly, the reporting
mechanism needs to be one that is independent of the police de-
partments themselves. We have run into problems that people
wanted to report the misbehavior of police officers and actually
being punished in that process, as well.

So, I certainly strongly agree with Professor Harris and would
offer it for your additional—

Ms. RAMIREZ. If I could also just add to that, I totally agree with
my colleagues. And I would just also add, a meaningful redress
mechanism in terms of a right of action, I think is absolutely re-
quired, as well, in terms of seeking injunctive relief so that people
who are aggrieved can go to the courts, do have a way to go to the
courts eventually, if need be, to actually seek redress.

And if T might add, in addition to legislation, the End Racial
Profiling Act, I think Congress can also play an important job in
helping to hold law enforcement, especially at the Federal level, ac-
countable, too. And there is certainly a need for greater trans-
parency in terms of the authority Federal law enforcement is using,
whether it is by the FBI or Customs and Border Protection.

What is happening with the information that is being collected?
How is it being stored? How is it being shared? And there are a
lot of questions and not enough disclosure.

Mr. ELLISON. There sometimes is a problem between what police
leadership, or any leader might agree to and want to see, and how
it is actually carried out on the ground. If we were to pass legisla-
tion regarding racial profiling, we may well get leaders of law en-
forcement throughout the country to agree with everybody on the
panel.

How do we make sure that it gets really—it really gets to the of-
ficer who is going to be facing that motorist or that passenger?

Mr. HARRIS. Training—the mantra in police work. If you want
things to change, it will come down to training. But it is not only
training. You have to have a policy that reflects what the depart-
ment is really about. There has to be supervision on the job of what
people are actually doing on the street. People must be trained in
the policy and know what is expected of them. And then there has
to be accountability.

You put those four elements together, and the leadership makes
clear that it means it, they are going to hold people accountable,
I would not say you can change all the hearts and minds, but I will
take their behavior. That would be enough.

Mr. ELLISON. Mr. Singh?
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Mr. SINGH. I would just add that, in terms of getting this to the
front-line officers, it is critical that we, as Farhana had said, have
a private right of action.

I think the beauty of the Civil Rights Act of 1964 is that it actu-
ally took the enforcement mechanism straight to the people. The
people had an ability to bring a suit in court and say that I have
been discriminated against in the workplace, I have been discrimi-
nated against at a place of public accommodation. That we have
that private right of action, I think it creates a very strong incen-
tive for police departments to comply, because the people actually
are able to enforce the promise of an End Racial Profiling Act.

Mr. ELLIsON. I like the idea of a private right of action tool. But
I also am curious about whether or not—how we can get officers
on the line to really embrace this, because again, it does enhance
public safety.

How do we—I mean, a private right of action is, I think, nec-
essary, but it is adversarial. What about the other way around, to
get. officers on the line saying, “You know what? It is better for me
to just deal with behavior, rather than just ethnic and religious fac-
tors, because it makes me a better cop.”

Ms. Ramirez? Professor Ramirez, excuse me.

Ms. RAMIREZ. I think the training piece has to be focused exactly
on the issue that you are presenting, not just educating officers,
but showing them, based on the research, why it is in their interest
to do this. And that means you have to expand the training to in-
clude community policing,

What do they get out of this? How can they be more effective offi-
cers? How can it improve their safety, in traffic stops, particularly,
something they are interested?

And the demographics and the research that we have been talk-
ing about at this table have not been widely disseminated to offi-
cers on the street. They need to see the statistics.

And when you actually work with the police department and
show them what they are doing, in what ways it is counter-
productive and how they can improve, and then you continue to col-
lect data to show them what happens when they switch, for exam-
ple, from a race-based profile to behavioral profiling, that is when
I think you get them engaged in the process.

But the kind of profiling study that is going to get police engaged
is not a “gotcha” historical study, but a study that they are en-
gaged with from the beginning. You sit down with them and to-
gether you collaboratively decide what data you are going to collect,
how you are going to collect it, how you are going to analyze it, and
have a conversation around that. And that conversation has to be
a non-public conversation.

Mr. ELLIsON. Thank you very much.

Mr. NADLER. Thank you.

I will now recognize the gentleman from Georgia, Mr. Johnson.

Mr. JoHNsON. Thank you, Mr. Chairman, for holding this very
important hearing.

Yesterday I was reading about a multi-count Federal indictment
against some White guys who ride around on motorcycles and they
wear leather vests. Probably most of them have beards and prob-
ably shaggy hair. And based on that Federal indictment, multi-
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state, I hope, I sincerely hope that we do not have a period where
every White guy riding around on a motorcycle wearing a leather
vest is stopped to find out whether or not he is a legal citizen or
whether or not he is guilty of some kind of criminal offense.

But unfortunately now in this country, we have a situation that
has arisen under Federal law. The Immigration and Nationality
Act, section 287(g), authorizes the Federal Government to enter
into agreements with state and local enforcement agencies, permit-
ting designated officers to perform immigration law enforcement
functions.

So in short, they are, since it is against the law to be in the coun-
try illegally, if a law enforcement officer operating under 287(g) has
a reasonable suspicion that someone is an illegal immigrant, then
that officer has a constitutional right to stop that person, because
they are violating the law.

Now, you stop them whether or not they are in a car or walking
down a public street, or behind a house barbequing, or even if the
law enforcement officer is legally at a location where he can peer
into a window, say, at the local barbershop, and you see someone
who looks like they could be an illegal immigrant. Then you can
go and pull the person out of the barbershop and say, “Look, show
me proof that you are a legal immigrant.” Now, that is kind of
scary under 287(g).

And it is exacerbated by the Arizona law that has been signed
into effect, which requires people to walk around—or again at the
barbershop—have proof of citizenship. So, police in Arizona, if they
think that you are—if they feel that they have a—if they have a
reasonable suspicion that you may be an illegal immigrant, they
can stop you and ask you for your papers.

And, you know, this is where we have come as a society. Because
if it can happen to the Latino, to a person such as you, Professor
Ramirez, who—you look like you could have some Indian blood.
You look like you could be Honduran. You look like you could per-
haps be from Mexico or Colombia, you know, someplace—you know,
I feel like you speak Spanish.

So, I think that you would be a prime target to be jacked up, just
like you have been, Mr. Singh, but not just at the airport, but on
the street doing your own business, taking care of your business,
walking the dog.

And so, this is where we are as a society. And so, that is what
makes this hearing so very important, because we are used to free-
dom. We are used to non-discrimination.

And so, when you can single out someone based on a char-
acteristic, a visible characteristic—well, that person is obviously
Black right there, or that person is obviously a White boy riding
on a motorcycle wearing a vest, or this person is obviously a Mus-
lim, or this person is obviously Hispanic—when we start doing
these things, it hurts us all, because the White boys riding a motor-
cycle do not think it is going to happen to them. But if we allow
it to happen to one segment, then it certainly can mushroom into
something that hurts us all.

And so, I guess my question would be, chief, what kind of impact
does the 287(g) program have on the ability of law enforcement offi-
cers to protect citizens in areas populated by Latinos?
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Chief BURBANK. Well, sir, the points that you made go to my rea-
son for not being cross-deputized as a civil immigration enforce-
ment. And that is the important thing here.

Immigration law at the Federal level is a civil penalty. You can
detain and deport. Nowhere else in law does local law enforcement
get involved in civil enforcement. So, one, that is the first problem
that exists.

The other is the fact, this notion that reasonable suspicion to
stop somebody—I do not know how you get reasonable suspicion
without action. That is what we base our profession on. And when
you talk about status, immigration status, about the only thing
that comes to mind that I can think of rises to reasonable suspicion
is to stand on the border and watch somebody run from the border.
That gives you reasonable suspicion, based on their actions.

Absent race or ethnicity, you cannot get to reasonable suspicion
that somebody is undocumented in this country. And that is where
police officers should not move. And it is very problematic for us
to engage in that sort of behavior, because we lose sight of criminal
action, we lose sight of actions that generates probable cause to
make good criminal cases, when we rely on race and ethnicity as
the basis for our stop.

Mr. JoHNSON. Thank you.

If there is a rapist and a child molester running amongst and
running amok in a Latino neighborhood, would a program such as
287(g) have a chilling effect on a resident reporting criminal activ-
ity such as that?

Chief BURBANK. Absolutely. And we have seen that time and
time again across the country.

There are examples of individuals that failed to report criminal
activity, or failed to report that they are the victim of criminal ac-
tivity, for fear of deportation, or fear of deportation for family mem-
bers. And so, it does have a chilling effect.

Mr. JoHNSON. Thank you, and

Mr. NADLER. Before the gentleman yields back, would he yield to
me for a moment?

Mr. JoHNSoN. Certainly.

Mr. NADLER. Thank you.

Chief Burbank, you said that aside from standing at the border
and seeing someone run away from it, there would be nothing that
you could think of that would yield reasonable suspicion that some-
one is an undocumented immigrant. If someone was stopped for le-
gitimate—if someone driving a car was stopped for legitimate rea-
sons, whatever—and have no documents whatever on him or her,
this would also not be grounds for reasonable suspicion.

Chief BURBANK. Well, if someone is stopped, the privilege to
drive requires a driver’s license.

Mr. NADLER. And let us assume he did not have the driver’s li-
cense or anything else.

Chief BURBANK. Well, okay. But then you have suspicion to be-
lieve that that individual has committed a crime of driving without
a driver’s license, and that warrants further investigation.

And so, potentially, and in the state of Utah currently, if some-
one is booked into the jail, they check the status of individuals. But
the officer should not rely on the color of their skin unless we are
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moving—and again, this is what is scary—if we are moving to the
point. that every single person in society is going to carry a card
that said, I am this, right, then we do not have the basis to do that.

Mr. NADLER. We do not want to see the thing we see in the
movie, “papers, please.”

Chief BURBANK. Absolutely not.

Mr. NADLER. Thank you.

Mr. JoHNSON. And I yield back.

Mr. NADLER. Thank you.

And I now recognize the gentlelady from Texas.

Ms. JACKSON LEE. Chairman, thank you very much.

It is only in a place as hallowed as this Judiciary Committee that
a Chairman such as yourself will be willing to hold a hearing on
what mostly is an unpopular topic. And some would argue that we
finished that work and we need to move on. And I believe it is evi-
dent that we cannot move on.

Some of us will be celebrating Juneteenth. And in some remarks
about the history of that particular time, I commented that the
work continues. And if in the instance of 1865, General Granger
had ceased to be persistent and determined, a whole body of people
would still be, some might imagine, not free.

So, I think it is important for this Committee to continue, as
Chairman Nadler and Chairman Conyers has granted us the privi-
lege of doing. And certainly, I note my colleagues on the other side
of the aisle have a definitive interest in their absence. I am sure
they are very committed. And we look forward to providing the
leadership for them to follow on what may necessarily be changes.

If T might quickly ask questions. And thank you, Mr. Shelton, for
the NAACP’s continued persistence in going all over the country,
a personal appreciation to President Jealous for accepting the call
to Texas, that was proclaimed free in 1865, but the board of edu-
cation for the state determined we were not by recharacterizing our
history books.

Personally, I hope that we will be in a posture to file suit. But
convey again to Mr. Jealous of my appreciation.

Can you quickly reconcile the tension between the ability of an
officer to take advantage of a complicated traffic law to create an
escalating encounter with a driver and develop probable cause,
which did not exist at the time of the stop, and the protections ex-
tended by the Fourth Amendment against unreasonable search and
seizure? It is a complicated question, but if you can be as quick as
possible. And it somewhat refers to the Arizona law that is abomi-
nable.

Mr. SHELTON. Absolutely. If there is a display of misbehavior,
that indeed the law has been infracted, then indeed there is a prob-
able cause to pull one over. And certainly, part of that process is
asking for a driver’s license. Most if not every state in our country
requires a driver’s license in your possession at the time you are
operating a motor vehicle.

Ms. JACKSON LEE. And that is existing law——

Mr. SHELTON. Exactly.

Ms. JACKSON LEE [continuing]. Without the Arizona law.

Mr. SHELTON. That is exactly right.
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So, if you are going to the issue of the Arizona law, the Arizona
law is not only not helpful at all, as a matter of fact, it is even
more problematic. Indeed, if we talk about the Arizona law, what
the NAACP has learned over our years is that, in order for law en-
forcement to be effective, they must first have the trust and a per-
ception of integrity by those they serve. I think Chief Burbank did
an excellent job of outlining much of that.

Whether I have talked to Attorney General Janet Reno under the
Clinton administration, Attorney General John Ashcroft under the
Bush administration, or Attorney General Eric Holder under the
Obama administration, they all agree on one central fact. And that
is, in order for law enforcement to be effective in preventing crime
or solving crime after it has been committed, then indeed they
must have the trust of the communities they serve.

If you will not talk to them before a crime is committed, then you
cannot prevent it from happening. If people in the communities do
not trust you, after a crime has been committed you cannot gather
the evidence necessary to prosecute.

Ms. JACKSON LEE. And there may be the potential of unreason-
able search and seizure inasmuch as you can stop a person not for
the basic law that we have, you have a traffic infraction, but be-
cause of the color of your skin or the car you are driving, or maybe
the music that is on your radio. And so, the probable cause is ques-
tionable.

Mr. SHELTON. Yes, indeed. Yes, it would be. As a matter of fact,
it is an amazing thing

Ms. JACKSON LEE. And I am not going to cut you off, but I have
other questions, so if you want to finish your final sentence.

Mr. SHELTON. No, I will let you go on. I will take all of your time
if you let me.

Ms. JACKSON LEE. Thank you for that basic answer.

K}'ll‘his is going to go to Professor Ramirez and Mr. Singh and Ms.
era.

Ms. Ramirez, I think—I am on Homeland Security. And one of
the things that we have talked about is the whole question of be-
havioral versus the racial profiling. If you can quickly answer the
value of that, because I begin to look at Mr. Singh, and I look at
Ms.—I am trying to get it right here, my paper is away—Khera.
And I would imagine there would be Muslim prayers, his attire,
and I hope he will speak to that, not because I have asked.

And so, the question is, is behavior the right way? I think behav-
ior is good for the terrorist design, meaning that behavior con-
nected to terrorists overseas, what is on your computer, et cetera,
there are no other problems with that. But the question is, how do
you work with that tension, so that behavior also is not profiling?

Ms. RAMIREZ. I know that at Logan Airport they have been ex-
perimenting with a series of behavioral profiles and assessments,
very successfully. And they have used it in tandem with a random
number generator. And the random number generator just gen-
erates random numbers, and if your number comes up, you are
searched.

No criminal or terrorist organization can beat a random number
generator, because it is random. So, that is part of what their suc-
cess is. And the other part is focusing on behavior.
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Behavior can be abnormal travel plans, an abnormal travel agen-
da. It can be the way the person is conducting themselves. But it
is not focused on race, ethnicity or religion. They are really moving
away from that.

Ms. JACKSON LEE. Can I get the last two witnesses, just quickly,
to answer the thought of behavior and the whole issue of racial
profiling? Is that an option?

Mr. Singh?

Mr. SINGH. Sorry, congresswoman

Ms. JACKSON LEE. Is behavior an option, behavioral

Mr. SINGH. Profiling

Ms. JACKSON LEE [continuing]. Their behavior? Or does that in-
corporate actions of people who are attired differently, or doing
their prayers, public prayers? Is that also a dangerous prospect?

Mr. SINGH. If the behavior that is focused on is simply my reli-
gious practice, wearing a turban or praying, then I would find that
very problematic. The behaviors that have to be the focus of law
enforcement scrutiny is criminal behavior, actions that actually
would indicate that you are about to do something, or in the plan-
ning stages of doing something that is terrible.

But merely wearing religious dress, or merely praying, in and of
itself is not a crime. In fact, it is protected by the First Amendment
of our Constitution. And I would hope that by behavior profiling we
do not mean behavior being Muslim or being Sikh.

Ms. JACKSON LEE. Ms. Khera?

Ms. KHERA. Thank you for that question, congresswoman.

We support a behavior focus. But I think the devil is in the de-
tail, so, which I think gets to the point of your question. And I
would say, where it is really important is in training and having
an audit mechanism. So, ensuring that those officers are under-
standing, so that they are not singling people out based on reli-
gious practice, prayer, speaking Arabic, et cetera.

And also what is really important is the audit mechanism. And
that is where the data collection piece is absolutely critical, so that
the higher-ups, the supervisors, the heads of agencies can deter-
mine whether the policies they have enacted to actually focus on
behavior is actually being played out on the ground.

Ms. JACKSON LEE. So, as I yield back, racial profiling is active
and alive, and it needs a frontal attack that is balanced and re-
sponsive to extinguishing it as it discriminates against people, sim-
ply because they exist.

Thank you. I yield back.

Mr. NADLER. Thank you.

And finally, I recognize the gentlelady from California.

Ms. CHU. Thank you so much, Mr. Chair.

First, before I begin, I would like to submit the testimony of
United Sikhs for the record, which is another Sikh advocacy orga-
nization that I work with closely on the racial profiling issue.

[The information referred to follows:]
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JAF POR 7203, New York, NY 10116, USA
Toll Free: 1-538-245-4890

Fax: 1-910-3856-4264

unitedeibhs~uss Funtedsikhs org

UNITED
SIKHS

Recogrise the Human Race as One

v umitecsikiis.org
comtactimunitedsikhs.brg

TESTIMONY PRESENTED BEFORE THE
JUDICIARY SUBCOMMITTEE ON THE CONSTITUTION

May 19, 2010
by
UNITED SIKHS
Hearing on Racial Profiling

This testimony is being given on behalf of UNITED SIKHS, a UN-affiliated international civil
and human rights advocacy and humanitarian relief organization.

UNITED SIKHS engages primarily in civil rights advocacy on behalf of the Sikh community in
the United States, as a result of which we are often approached by members of the Sikh
community regarding racial profiling here in the United States. While profiling exists in many
arenas, this testimony will focus on TSA screenings, arrivals screening by CIBP, the lack of
proper redress for complaints around both of these issues (TRIP), and finally, generalized
profiling by law enforcement.

I. The Profiling of Sikhs by TSA

UNITED SIKHS has received complaints from Sikhs all over the country regarding poor
treatment at airports by TSA officials. While the TSA implemented screening procedures
where a self pat down of the turban was to be given as an option, the failure to implement
this option at airports around the country has consistently led to continued complaints and
growing dissatisfaction in the Sikh community. These complaints include airports in highly
Sikh populated areas such as in the Oakland,San Francisco, and Houston areas, as well as
in less populated areas, such as Phoenix, Boston, Dallas, and Omaha.

The profiling of Sikhs is already apparent in the way that the current TSA screening
procedures are implemented. We cannot say as they are written, as we have not been able
to obtain a copy of the policy that governs this procedure. The current procedures single out

UNITED SIKHS is a UN-DPI-affiliated, international non-profit, non-governmental, humanitarian relief,
human development and advocacy organization, aimed at empowering those in need,
especially disadvantaged and minority communities across the world.
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turbans as an item of clothing that should be searched for chemical residue, if the TSO
determines that the individual is to be secondarily screened. We have gleaned from
conversations with TSA that this may be based on a TSO’s determination of what constitutes
a “bulky item” of clothing. In light of the recent and thankfully, failed, underwear bombing
incident, it is of particular concern to the Sikh community that turbans are being screened as
suspicious, at all. There has been no incident that points to turbans as anymore suspicious of
an item of clothing than any other item, be that pants, shirts, or underwear. In fact, cargo
shorts/pants or other such clothing with pockets arguably carry much more of a risk, yet
Sikhs are singled out every day to have their hands swabbed for chemical residue after
patting down their turbans -

And that’s if the screening itself is implemented in the nicest manner. If the policy is
implemented incorrectly, it means that the Sikh can face a variety of treatment -- from mildly
offensive at having a TSO pat the turban down, to Sikhs being asked to take their turbans off,
being told that they would be arrested unless submitting to a search, or having their turbans
seriously mishandled by the TSO while patting down; despite the fact that the turban is a
sacred and very personal item. The current procedures challenge the basic decency of
individuals being screened: in one example, a Sikh passenger at Oakland International
Airport was told that secondary screening for the turban is mandatory and was subjected to
secondary screening over thirty times during a two-month period of travel. Another Sikh
reported overhearing other people while waiting in the security line stating that they should
take another line, as to not to be held up by his screening. Upon discussion with the other
people, the Sikh reported that the other people agreed it was absurd that all the parties knew
he would be selected for “random screening,” and that the turban should be treated in any
other manner. The turban is an inextricable part of the Sikh identity. As Americans we
wholeheartedly support the need for increased measures for national security, however, to
single out individuals based on appearance alone does not result in increased security. We
cannot forget that heinous criminal activities have been propagated by all sorts of individuals,
and the best security is the kind of security that will equally screen all individuals, based upon
intelligence rather than xenophobia, in a manner that does not viclate their dignity.

II. Profiling of Sikhs Based on Country of Birth or Previous Country Visitation
There have been a number of cases where Sikhs have been incorrectly detained and face
profiling and harassment when entering the United States.

An example of incidents such as these follows:

The individual exits a plane and upon disembarking the plane is immediately identified and
escorted from the gate by two CIBP officers in public view. They then take the individual
through immigration (if flying in internationally) and then onward to baggage claim. After the
luggage is picked up, the individual is taken to a private location where their baggage and
person is searched, all documentation with the individual is photocopied, and the individual's
phone is taken and information from the phone stored by the officers. The individual is
questioned in detail about their trip, and then the individual is left alone between 20-45
minutes, and then released. Throughout the entire experience officers treat the individual
rudely, asking pointed guestions in a loud and a manner that is threatening as if the person is
a suspect, and the experience lasts approximately two hours. Certain individuals have
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reported being treated in this manner repeatedly.

We believe that this is due to profiling based on country of birth or previous visitation to a
country of interest. Many Sikhs were born in what is now Pakistan, prior to the partition of
India and Pakistan in 1947; these individuals' passports reflect their birth in Pakistan, though
they haven't been there since 1947. Also, when the partition happened, approximately half
the Sikh historical sites and places of worship ended up in what is now Pakistan, including
the birthplace of Guru Nanak, the founder of the Sikh faith. Many Sikhs travel for the purpose
of religious pilgrimage to these sites, for short stays, often no longer than 3-4 days. Pakistan
is a country of concern for the United States in terms of security, and there is no denying that
we must be vigilant. However, the concern is that these individuals are not only subjected to
additional investigation upon arrival for the time immediately following their trip to Pakistan,
but are being subjected to this kind of harassment, every time they re-enter the United States
from any other country.

With over of a quarter of a million people of Pakistani origin in the United States, it is clearly a
waste of resources and is poor security to have to clear these individuals six, seven, and
eight times. Criminal and terrorist activity originates amongst all sorts of individuals, and in so
many different countries; again, we must base our security on intelligence rather than
xenophobia.

Il. The Lack of Redress Available

The proper procedure for individuals to report difficulties they experience during air travel is
to file a Traveler Redress Inquiry Program (TRIP) complaint, where the Secure Flight
component would address any security or misidentification concerns and prevent
unnecessary screening for the individual during future travel. UNITED SIKHS has filed
several TRIP complaints with the TSA over the years. However, there has been a complete
lack of response by TSA on the vast majority of them. Some cases have been pending for as
long as three years and the inquiries for status updates from the TSA have gone
unanswered. The legal team has also not been able to get a time frame for the turnaround on
these cases from TSA Authorities. There is a serious lack of due process for these redress
procedures, and it only serves to further the frustrations of those who face this treatment.

IV. Racial Profiling By Law Enforcement

Sikhs also report being profiled by individuals in law enforcement. This includes reports of
being stopped by police without cause, and on occasion being subjected to arrest without
cause being established, only to be released later.

To illustrate with two examples:

In the first, Nirvair Singh, a Sikh visiting from India, fell ill and went into a bank to ask for
assistance. Due to the language barrier, he was unable to effectively communicate with bank
employees, and he sat down to take rest due to his illness. Bank employees, observing that
he had a turban, beard, and luggage with him, assumed that he was dangerous and called
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police, after which police also assumed, rather than investigating, that the man was a threat
and used severe tactics including attacking him with a police dog.

The second is a case where a Sikh family in Houston called the police when their house was
robbed. Police proceeded to arrest all the family members, and began guestioning them
regarding the terrorist attacks this year in Mumbai, India.

UNITED SIKHS believes that incidents like these come from xenophobia and a lack of
education. The Sikh community, and many other minority communities are willing to engage
with government and law enforcement to provide education to circumvent profiling, but
access is often not available nor encouraged. As Americans, we must remember that our
government is a “government of the people, by the people, and for the people.”

Thank you for your attention to UNITED SIKHS views on the matter of racial profiling, and we
welcome the opportunity to be of service to our fellow Americans.

Submitted by:

Jaspreet Singh

Staff Attorney

UNITED SIKHS
646-315-3909
law-usa@unitedsikhs.org
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Ms. CHU. Well, I am—thank you—I am from California. I have
talked to so many Sikhs who have had experiences similar to you,
Mr. Singh. And I thank you for talking about the situation so elo-
quently. Racial profiling is a significant problem in connection to
airport security and border crossings, because of the mistaken im-
pression that Sikhs are connected to terrorism because of the tur-
ban.

Do you know of any documented case of terrorism from the Sikh
community?

Mr. SINGH. Not against the United States, Representative Chu.

Ms. CHU. And can you tell me what are the officials policies of
TSA regarding Sikhs and inspection of the turban, versus what the
actual experience is?

Mr. SINGH. In theory, the TSA has an anti-profiling policy. I
would note—and this is where I think legislation is so important—
the TSA’s anti-profiling policy is based on the Department of Jus-
tice’s 2003 racial guidance on profiling. The Justice Department in
2003 guidance on racial profiling first is merely a guidance. It does
not have the force of law.

But second, it has a gaping national security loophole that is
vague and undefined. So, for reasons of national security, the anti-
profiling protections can literally be thrown away, and in fact, they
are. At many airports around the country, Sikhs are literally
screened 100 percent of the time.

And again, as you have noted in your questions, given that our
community has literally no—has not been—had any accusation of
wanting to engage in terrorism against the United States, it shows
you how foolish racial profiling is, that officers have so much dis-
cretion that they can just pull aside anyone who they want to pull
aside, based simply on their appearance, with no oversight and no
accountability.

Ms. CHU. In fact, there are supposed to be three options. For in-
stance, one, it is supposed to be a private area, but that is not fol-
lowed. Is that correct?

Mr. SINGH. That is right. Most air traveler passengers do not
know that they have—Sikh air travel passengers—have a private
option if they want to be screened in private.

But to be honest, it is silly that they need to have to even ask
for a private screening. They should not be secondarily screened in
the first place.

Ms. CHU. Do you know how many cases of discrimination or com-
plaints have been filed with TSA regarding handling of Sikh pas-
sengers?

Mr. SINGH. You know, our organization has filed more than 50
individual complaints with the TSA. We have also sent them an
Excel spreadsheet where more than 200 members of our commu-
nity have complained of being profiled at the airports in the United
States.

Sadly, the TSA mechanism for reviewing these complaints is
shoddy, at best. Usually, it takes more than a year to receive an
acknowledgement that you even filed a complaint. And the disposi-
tion of the complaint usually comes 2 years later with a finding of
no profiling in that individual case.
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We are disturbed that the TSA does not look at the complaints
we have filed as part of a larger pattern or practice, but just keeps
adjudicating each single case on its own.

So, again, the mechanisms in place to hold the TSA accountable
are literally nonexistent. They are written on paper and do not
mean much on the ground. And that is why, again, I think legisla-
tion is so critical to address this issue in a way that is meaningful.

Ms. CHU. Has TSA ever acknowledged that there has been any
racial profiling with regard to Sikhs?

Mr. SiNcH. The TSA’s constant position—and it is extremely
frustrating for our community—is that we do not profile, and
profiling 1s against the policy of the TSA. I am so glad the TSA
says that profiling is against their policy. But we would like to ac-
tually see that implemented on the ground.

Ms. CHU. So, what recommendations would you have for improv-
ing TSA policies regarding Sikhs?

Mr. SINGH. I think the recommendation has to be actually a rec-
ommendation from this Congress. We need an End Racial Profiling
i&ct that has a private right of action and has meaningful data col-

ection.

The public should actually have the information available to it to
actually see who is being stopped and whether those stops are ac-
tually resulting in an arrest, or some indication of criminal activity.
And then that way, the public can actually weigh the costs and
benefits in an enlightened way of whether the actions our govern-
ment. is taking are actually keeping our country safe and how they
square with our rights as Americans.

Ms. CHU. Mr. Chairman, I am very concerned with the way TSA
has handled complaints and requests from the Sikh community re-
garding racial profiling. Not only is it discriminatory, but it has the
potential to make the Sikh community even more skeptical and
less trusting of our law enforcement officials. And we need the full
trust. of all passengers in order to maintain the safety and security
of our airports and planes.

So, I would like to send a letter to TSA asking for an audit and
additional data on the racial profiling of Sikhs by TSA employees.
Actually, I would like to in fact get overall information—a racial
breakdown, basically—of the complaints that have been filed with
regard to the inspections by TSA employees, and urge them to re-
view their policies and improve their training to limit this kind of
discrimination.

And Mr. Chairman and Members of the Subcommittee, I hope
you can join me in that effort.

Mr. NADLER. We will be happy to work with—the staff will work
with your staff on that.

Ms. CHU. Thank you.

Mr. NADLER. Would you yield to me for a second?

Ms. CHU. Yes.

Mr. NADLER. Thank you.

I want to ask Mr. Singh, as terrible as racial profiling is, I think
we understand the mistaken psychology of some people who engage
in it.

From your knowledge of the TSA, since there is no history of
Sikhs engaging in terrorism or attacks on the United States, or
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anything else, why does the TSA racially profile the Sikh commu-
nity?

Mr. SINGH. I believe because their officers are given so much dis-
cretion, that there are no proper controls for the officers to actually
review whether they are engaged in profiling and how that affects
their law enforcement functions. There really is no great sys-
tem

Mr. NADLER. No, no. I understand all that.

Mr. SINGH. Yes.

Mr. NADLER. But why the Sikh community?

Mr. SINGH. Why the Sikh community? You know, Chairman Nad-
ler, I really do not know, given what you have just said, given that
Sikhs have not had any sort of terrorist accusation against the——

Mr. NADLER. You would have to say just ignorance, then.

Mr. SINGH. Yes, I believe it is ignorance. I believe it is ignorance.
And it goes a lot to what my distinguished panelists have said with
regard to police training and education.

Mr. NADLER. Thank you. I yield back to the gentlelady, who was
going to yield back.

Ms. CHU. Yes, I yield back.

Mr. NADLER. I thank you.

We have no further Members to ask questions.

So, without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,
which we will forward, and ask the witnesses to respond as
promptly as they can, so that their answers may be made part of
the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

I want to thank the members of the panel. I want to thank the
Members generally.

And with that, this hearing is adjourned.

[Whereupon, at. 3:55 p.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

Congressman Henry C. “Hank” Johnson, Jr.
Statement for the Hearing on
Racial Profiling and the Use of Suspect Classifications in
Law Enforcement Policy

June 17,2010

Thank you, Mr. Chairman, for holding this important hearing on racial profiling

and the use of suspect classifications in law enforcement policy.

Racial profiling occurs when law enforcement officers target people for
interrogations, searches and detentions based not on evidence of criminal activity,

but on an individual’s perceived or actual race, ethnicity, or nationality.

The terrorist attacks of September 11, 2001 and the ongoing immigration debate

have complicated the racial profiling issues our country faces.

While traditionally thought of as targeting African-Americans, profiling affects a
broad range of people in the United States, including Native Americans, Latinos,

Arabs, Muslims, and South Asians.

In my home state of Georgia, some local law enforcement officials have taken
advantage of the 287(g) program and used it as a license to profile and deport

individuals.

Section 287(g) of the Immigration and Nationality Act authorizes the federal
government to enter into agreements with state and local law enforcement
agencies, permitting designated officers to perform immigration law enforcement

functions.
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A March Two Thousand and Ten American Civil Liberties Union of Georgia
Report details how 287(g) has tomn families apart and threatened safety in Gwinnett
County.

While 287(g) was intended as a measure to combat violent crime, such as felonies
and drug trafficking, 287(g) agreements have come to undermine police work as
immigrant communities, fearful of being deported and leery of local de facto

immigration officers, hesitate to report crime.

The 287(g) program and Arizona’s new immigration law have exacerbated racial
profiling concerns. Arizona Governor Jan Brewer signed Senate Bill 1070 into law

in April.

The law makes it a state misdemeanor crime for immigrants to be in Arizona
without carrying legal documents. The law was modified within a week of its
signing with the goal of addressing some criticisms that the law encouraged racial

profiling.

Serious questions remain about the constitutionality of the law and whether it will

lead to increased racial profiling.

No American should be made to feel like a second-class citizen. All Americans
have the right to be treated equally and to be free from discrimination. Racial

profiling is an unacceptable patrol tactic that cannot be tolerated.

Not only is racial profiling humiliating and degrading for the people subjected to it,

it is unconstitutional, and an ineffective law enforcement practice.
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Racial profiling is inconsistent with basic fundamental constitutional principles.
The Fourth Amendment guarantees all people the right to be free from

unreasonable searches and seizures without probable cause.

The Fourteenth Amendment’s Equal Protection Clause requires that all people be
treated equally under the law, providing that no state shall deny to any person

equal protection of the laws.

Racial profiling undercuts people’s trust and faith in the American judicial system.
Because of racial profiling, some communities do not trust law enforcement

officers.

As aresult, members of these communities become less likely to assist with
criminal investigations or seek protection from police when they themselves are

victimized, which makes everyone less safe.
We must do what we can to end this cycle of mistrust.

I am eager to hear any suggestions our witnesses may have regarding ways to track

racial profiling, and most importantly, to prevent racial profiling.

I thank the witnesses for being here today and yield back.
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WASHINGTON BUREAU - NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PECPLE
4156 15" STREET, NW SUITE 915 - WASHINGTON, DC 20005 - P (202} 463-2640 - F (202) 4632053
E-MAIL: WASHINGTONBURZAU@NAACPNET.ORG - WEB ADDRESS WWW . NAACP.ORG

QUESTIONS FROM CHAIRMAN CONYERS:

1. What types of training programs does the NAACP Advocate for police officers?

The NAACP endorses the law enforcement official training programs as developed by the
National Organization of Black Law Enforcement Executives (www.noblenational.org) for law
enforcement executives as well as those developed by National Black Police Association, Inc.
{www.blackpolice.org) for rank-and-file law enforcement agents.

2. Currently, the main recourse for racial profiling incidents is a pattern and practice suit that
must be initiated by the Department of Justice pursuant to 14 USC §14141. What type of
remedy, other than a civil lawsuit like the class-action pending against New York, do you
envision as being useful in deterring racial profiling?

The NAACP supports an administrative remedy which allows citizens, either independently or as
a group, to file a complaint with an independent agency or bureau which can in turn investigate,
subpoena and make recommendations for settlement of and corrective processes to address
the citizens’ concerns. Such an agency or bureau must be able to recommend the retraining of
police officers and law enforcement agencies. Citizens should also be allowed a private right of
action to ensure their rights are not infringed upon.

QUESTIONS FOR CONGRESSMAN HENRY C. “HANK” JOHNSON, JR.:
1. Please explain how racial profiling has und the trust of ities in the faith and
integrity of the American judiciol system.

The first responders in the American criminal justice system, as well as any other participants,
suffer when whole communities cannot drive down an interstate, walk down the street, or even
enter into our own homes without being detained for questioning and seemingly harassed by
law enforcement agents merely because of the color of our skin and other physical
characteristics. Racial profiling leads to entire communities losing confidence and trust in the
very men and women who are meant to be protecting and serving them. As a result of racial
profiling practices, it becomes much harder for law enforcement, even those who do not engage
in racial profiling, to do their jobs to prevent, investigate, prosecute or solve crimes, because of,
among other reasons, they lose trust and integrity.

2. Pleose explain how the mistrust of low enforcement officers has hurt communities of color.

As | said earlier, racial profiling leads to entire communities losing confidence and trust in the
very men and women who are meant to be protecting and serving them. This is especially
harmful in low-income communities and communities of color which may have higher incidents
of crime and other altercations in which law enforcement officials can and should serve a useful
purpose. When there is a lack of trust in law enforcement, members of the community are less
willing to call on law enforcement to report a crime or to assist in solving the crime.
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What should Congress do to prevent raciaf profiling?

Congress should begin by enacting, as quickly as possible, the end Racial Profiling Act. H.R.
5748, the £nd Racial Profiling Act attacks the insidious practice of racial profiling by law
enforcement on four levels: first, it creates a federal prohibition against racial profiling; second,
it mandates data collection so we can fully assess the true extent of the problem; thirdly, it
provides funding for the retraining of law enforcement officials on how to discontinue and
prevent the use of racial profiling; and fourth, it authorizes grants for the development and
implementation of best policing practices, such as early warning systems, technology
integration, and other management protocols that discourage profiling. The legislation also
requires the Attorney General to provide periodic reports to assess the nature of any ongoing
discriminatory profiling practices.

What is the most common complaint you receive about racial profiling?

The NAACP currently has more than 2,200 membership units in every state in the country, and |
would wager that every NAACP unit has, at some point, received at least one complaint of racial
profiling. Many NAACP units report receiving hundreds, if not thousands, of complaints of racial
profiling each year. Specifically, NAACP units receive complaints about not being able to drive
down an interstate, or walk down a street without being stopped and questioned by law
enforcement officers for no good reason.

Please explain why data collection is an effective tool in combating racial profiling.

As | have said consistently, “in order to fix it, you must first measure it”. The only way to move
the discussion about racial profiling from rhetoric and accusation to a more rational dialogue
and appropriate enforcement strategies is to collect the information that will either allay
community concerns about the activities of the police or help communities ascertain the scope
and magnitude of the problem. Furthermore, implementing a data collection system also sends
a clear message to the entire police community, as well as to the larger community, that racial
profiling is inconsistent with effective policing and equal protection.

Please explain how racial profiling is harmful as terrorists and criminals can respond by
modifying their behavior, and recruitment practices.

First, racial profiling is a distraction of resources in that if law enforcement officers are busy
pursuing needless investigations based solely on appearance, they do not have the time or
energies to pursue genuine leads. Secondly, if terrorists or criminals wish to infiltrate a target or
perpetrate a crime, and they are smart, they will modify their behavior or recruitment practices
to enlist co-conspirators who will not attract the attention of law enforcement agents who are
busy picking out the wrong people through racial profiling.

Please explain how racial profiling interferes with public safety.

First, as previously discussed, racial profiling results in a loss of trust and confidence between
communities and the law enforcement agents who are intended to protect and serve them; this
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in turn erodes public safety. Secondly, as previously discussed, racial profiling is a distraction of
resources which also leads to an erosion of public safety.

The fact of the matter is that prevention of crime should be the primary goal of law
enforcement, and when they engage in racial profiling they cannot effectively prevent or
protect the communities they are intended to serve. If and when a crime does unfortunately
oceur, the lack of communities’ trust and the reduction of genuine crime-solving resources again
hobbles law enforcement’s abilities to solve the crime.
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Subcommittee on the Constitution, Civil Rights, and Civil Liberties

Hearing on Racial Profiling and the Use of Suspect Classifications in
Law Enforcement Policy

June 17,2010

Chief Burbank’s Response to Questions Submitted by Congressman Henry C. "Hank"
Johnson, Jr.

I. Please explain how state and local law enforcement is placed in the untenable position of
potentially engaging in racial profiling with Section 287(g) and the new Arizona
immigration law.

a. Police officers use the standard of reasonable suspicion and probable cause as the
basis for interjecting themselves into the lives of the public. Both reasonable
suspicion and probable cause are standards of law based upon observable
behavior. Officers must articulate the actions of suspects, justifying detainment
or the restriction of free movement. There is no behavior associated with
citizenship status short of running from the border that can be identified by a
police ofticer. This leaves only race or ethnicity as the basis for police
intervention. Race is not nor can it be used as an indicator of criminal behavior.

2. Please explain how instituting data collection policies would be beneficial to law
enforcement officers.

a. Biased policing goes far beyond racial profiling, the practice of stopping
individuals, based upon race or ethnicity. To truly understand and reduce bias,
statistical observations must delve deeper than population density versus tratfic
stop comparisons. Data collection should look at search incidence and hit ratios,
Terry stops, consent searches as well as accurate arrest documentation.
Frustration in the recent immigration debate has centered around the lack of
accurate ethnicity statistics concerning arrest and crime rates. Accurate
information on deportation efforts by ICE has also been unavailable.

3. Please explain how racial profiling has made it difficult for law enforcement officers to
do their jobs and engage in community policing efforts.

a. When community members view police officers or the agencies they represent as
biased or racist, they are less inclined to participate at all levels including crime
prevention and detection. Individuals are less likely to be forthcoming or come
forward at all with information or crime tips when they feel their personal status
may be questioned. We rely upon eye witness accounts of crime to achieve
successful prosecution.



96

4. In your written testimony, you state that one in three law-abiding citizens surveyed said
they would not report serious crimes if police officers were empowered to determine
citizenship status. Please explain how Section 287(g) and the new Arizona law can have
the unintended consequence of making communities less safe.

a. Our recent successes in crime reduction throughout the country can be attributed
in part to the success of community oriented policing. Neighborhoods have
embraced collaboration with local law enforcement contributing to dramatic
crime reductions especially in violent crime. As communities become weary of
police motives as described in questions 1 and 3, they become less inclined to
participate and turn inward in the face of problems. This is very similar to
attitudes of the late eighties and early nineties which contributed greatly to the
dramatic increase in criminal street gang violence. As cooperation decreases, the
ability of law enforcement to proactively solve or prevent crimes is diminished.

5. Please explain how racial profiling interferes with public safety.

a. Profiling in any circumstance other than for criminal behavior is unconstitutional
and diminishes the legitimacy of law enforcement. Race is not a predictor of
criminal behavior and should not be looked upon as such. We, as a society, have
made this mistake far too frequently in the past. It is time we learn from those
erTors.
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Chairman John Conyers, Jr.

Subcommittee on the Constitution, Civil Rights, and Civil Liberties

Hearing on Racial Profiling and the Use of Suspect Classifications in Law Enforcement

Policy

June 17,2010

Answers to Additional Questions from Chairman Conyers for Mr. Harris

1

2)

Suppose that in a given city, the highest concentration of violent crime occurs in an area
that happens to be heavily populated by racial and ethnic minorities. What are the
implications of some tactics used by the police in areas perceived to be high crime zones?

ANSWER: While it is true that in many cities, areas with concentrations violent crime
have heavily minority populations, this does not dictate that, as some say, members of
minority groups that live in these areas must simply “put up” with any particular
approach to crime, such as arrest or stop and frisk sweeps, checkpoints, or heavy reliance
on pretext traffic stops. While any police department may choose to use these tactics, the
fact to remember is that this is a choice. A variety of methods may be used to fight
crime, and some of these methods may have greater negative impacts on those living in
these neighborhoods than other methods. For example, a police department may choose
to use frequent pretext traftic stops in a high-crime neighborhood; while this may be
effective in combating crime, it may also lead to resentment of police and difficulties in
obtaining cooperation from law-abiding members of the community who are caught up in
these stops. In contrast, a department may attempt to address the high rate of violence
with a “call in” program, such as Operation Cease Fire in Boston in the 1990s (a program
implemented successfully in many American cities since). This approach, which was
highly effective, brought police and communities together in common cause against
violence, instead of engendering distrust.

Do you think that the prevalence of racial profiling is more directly attributable to the
methodology of police departments in allocating resources, or to the behavior of
individual officers?

ANSWER: The prevalence of racial profiling has much more to do with methodology,
training (or lack thereof), and an institutional culture of police departments than it does
with the behavior of individual officers. The behavior of outliers among officers is easily
tracked, given the will to do so, and can be addressed. When methodology and
institutional culture either legitimize or do not address a practice like racial profiling, it

1
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can take root without anyone noticing. It is no less insidious or damaging when this
happens than if it happens through the conscious effort of individuals. Getting rid of it on
the institutional level takes an organizational effort.

What has been the trend in Supreme Court decisions when it comes to police power and
discretion to engage in traffic enforcement based on pretexts? Does the Court lean more
toward allowing greater or lesser discretion?

ANSWER: The trend for at least the past two decades, and arguably longer, has been to
increase police power over vehicles and drivers through traffic enforcement based on
pretexts. The chief decision in this area, Whren v. /5., 517 U.S. 806 (1996), allows
police to use pretext-based stops to investigate any crime, whether any evidence-based
suspicion exists or not, as long as a traffic offense of any kind has been committed. The
Fourth Amendment, the Court said, simply does not apply in such circumstances. A host
of other decisions both before and after Whren give police the power not just to pull
drivers over virtually any time, but to search them in almost any (though not every)
instance. The Court pulled back just a bit on this wide-open police discretion in Arizona
v. Gant, 556 U.S. _ (2009), when it said that, contrary to an earlier decision, police
must have some reason to think evidence of a crime or a weapon is present to do a search
of a vehicle when someone from the vehicle is arrested. But (Gant remains an aberration,
and there is no sign that the Court has changed overall direction on this question.

Based on this trend, do you predict that the Court will give greater or lesser discretion to
law enforcement to engage in racial profiling?

ANSWER: I predict that the Court will not materially limit the discretion of law
enforcement to engage in racial profiling. Gant is a good example: while it narrows the
rule for searches performed incident to arrests of drivers or passengers in vehicles, police
remain more than adequately empowered to use discretion to stop almost any driver,
question the driver, and to search the driver and the vehicle with minimal or no
justification that comes from observed criminal conduct. I cannot foresee the Court ever
giving out-and-out approval to racial profiling as such, but they will not change the basic
legal landscape of police power and discretion in any way that would keep officers from
engaging in this practice.

How would you respond to critics who might argue that requiring every police
department to catalog every police stop would be too onerous a requirement?

ANSWER: This assertion is not supported by the facts. Some police departments in the
U.S. have been cataloging stops of vehicles for ten years; none have found it more than a
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minimal burden. In my research, I found that the effort of a major police department
using a series of radio signals to collect data added only thirty seconds per stop to record
this information. Today, with so many patrol cars utilizing in-car data terminals, officers
need only check a few additional boxes on electronic forms. It is worth pointing out that
in New York City, police officers have recorded data on pedestrian stops and frisks for
years, even as the use of these stops has ballooned; while there are complaints about stop
and frisk practices both from the public and from police officers themselves, there have
been no complaints about keeping the records involved.

Would you expect such a requirement to discourage officers from pretext stops, and
would you expect that to have a deleterious effect on the prevention of crime?

ANSWER: Required reporting on stops may discourage some use of pretext stops, but it
will not be enough by itself to substantially limit or curtail the tactic. For example, state
law has required reporting of stops in Missouri for almost ten years, but pretext-based
stops and searches remain higher for minorities than for whites. To curtail these
practices, police leadership must a) point out that they are counterproductive, b) explain
that these stops violate state law or department policy, and 3) hold officers accountable
for violating these standards.
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MUSLIM ADVOCATES RESPONSE TO
QUESTIONS SUBMITTED BY CONGRESSMAN JOHNSON

1. Please explain how racial profiling has undercut the trust of communities in
the faith and integrity of the American judicial system.

The Muslim American community, estimated at approximately six million people
nationwide, has been subjected to heightened scrutiny by federal law enforcement
since 9/11, resulting in:

* FBlinterviews that are conducted without any suspicion of wrongdoing;

» Extensive and invasive questioning of First Amendment-protected beliefs
and activities at the border;

* Broad surveillance of community organizations conducted without
reasonable suspicion of any wrongdoing;

* Use of informants and undercover agents to infiltrate houses of worship,
political gatherings, and religious gatherings; and

* Massive cultural- and ethnic-based data gathering and mapping of the
Muslim American community.

When innocent, law-abiding Americans are targeted by law enforcement not
because they are engaged in criminal activity, but rather, because of their race,
ethnicity, or religious affiliation, individuals, and in turn entire communities,
develop a sense of frustration, fear, and mistrust towards law enforcement. Such
biased policing practices may also have the unintended effect of leading some
community members to infer that the authorities, or even the judicial system, are
inherently opposed to their religion or way of life, further isolating and
marginalizing a group of Americans. Moreover, when a community fears law
enforcement and lacks confidence that they will be treated fairly, they are more
likely to be reluctant to come forward to report crimes, act as witnesses in an
investigation or at trial, or encourage their community members to pursue law
enforcement as a career. These harms threaten public safety and a well-functioning
judicial system.
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Racial, religious, and ethnic profiling is not only contrary to our nation’s guarantee
of equal justice under the law, it yields negative results, diverts valuable resources
from legitimate investigations, and jeopardizes a vital relationship between the
Muslim American community and law enforcement needed to counter actual
criminal activity.

2. Please explain how the mistrust of law enforcement officers has hurt
communities of color.

Discriminatory policing practices threaten the trust between communities of color
and law enforcement, a necessary relationship for countering actual criminal
activity. Community members who are intimidated, fearful, or distrustful of law
enforcement will be less likely to approach law enforcement in the future to report
crimes or assistin investigations of actual criminal activity. This ruptured
relationship undermines the safety and security of communities of color and all
Americans.

3. What should Congress do to prevent racial profiling?

Congress has a responsibility to ensure not only that law enforcement protects the
safety of the American people, but that they do so in a manner that is consistent
with the Constitution. The rights and protections of the Constitution are guaranteed
to all Americans, regardless of race, religion, ethnicity, or national origin.

Congress must address this problem by working to ensure the passage of H.R. 5748,
the End Racial Profiling Act of 2010 (ERPA). ERPA would prohibit law enforcement
agencies from targeting individuals on the basis of religion, race, ethnicity or
national origin for stops, searches and other investigative activities. Specifically,
ERPA would:

1. Ban racial, ethnic, religious and national origin profiling by federal, state and
local law enforcement;

2. Require training of federal, state and local law enforcement to ensure that
discriminatory policing does not take place;

3. Establish an effective redress mechanism for those aggrieved to ensure
accountability;

4. Require federal, state and local law enforcement to collect data on stops,
interviews and all investigatory activities to allow the agency and the public
to monitor whether racial, ethnic and religious profiling is taking place; and

5. Require the Attorney General to report to Congress on the implementation of
such a law.
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ERPA is a good place to start but should be strengthened to include all biased law
enforcement investigatory activities, specifically, racial and ethnic data collection
and analysis, assessments, and predicated investigations by the FBI pursuant to its
Domestic Investigations and Operations Guide (described briefly in response to
Question #1 above).

Congress should also exercise its oversight authority to ensure that the FBI, Customs
and Border Protection, and other federal agencies with law enforcement and
intelligence-gathering powers are using their broad, unprecedented authority to
focus on legitimate leads and credible intelligence of actual criminal activity and
threats, not innocent individuals and groups based on generalized suspicion, fear
and bias.

4. Please explain why data collection is an effective tool in combating racial
profiling.

Comprehensive data collection allows law enforcement and the public to fully
understand the scope and extent of racial, ethnic and religious profiling. For
instance, arrest data recently released by the New York Police Department
demonstrated the disproportionate levels at which African Americans and Latino
Americans are being frisked. This data was an important reminder to law
enforcement authorities and the public that racial profiling remains an urgent
challenge. Unless law enforcement authorities are required to collect data on all
investigatory activities, including stops, interviews, and investigations, the agencies
and the public will be unable to monitor the scope and extent to which racial,
religious, and ethnical profiling is taking place. Such data is necessary to monitor
the problem and determine whether policies, practices and training are preventing
and ending racial, ethnic and religious profiling.

5. Please explain how racial profiling is harmful as terrorists and criminals
can respond by modifying their behavior, and recruitment practices.

Policies that target individuals on the basis of race, religion, national origin, and
ethnicity are inherently flawed because there is no fail-safe, generalized physical
description of what a criminal or terrorist looks like. For example, a recent directive
by the Transportation Security Administration (since rescinded), which targeted
individuals traveling from 14, primarily Muslim, countries for enhanced screening
measures, would not have succeeded in apprehending Richard Reid, the shoe-
bomber, a British citizen of Jamaican descent.

Instead, law enforcement should focus on suspicious behavior, legitimate leads, and
credible intelligence of actual threats. Indeed, a standard recently adopted by
Director of National Intelligence (DNI) for use in its Information Sharing
Environment (ISE)-Suspicious Activity Reporting (SAR) system seems to do just
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that. The ISE-SAR functional standard explicitly adopts a “behavior-focused
approach to identifying suspicious activity” based on the standard announced in
Terry v. Ohio, 392 U.S. 1 (1968), and requires that “race, ethnicity, national origin, or
religious affiliation should not be considered as factors that create suspicion {except
if used as part of a specific suspect description).”!

Similarly, the standard that the U.S. Department of Justice incorporated in consent
decrees entered into with the New Jersey State Troopers in 1999 and with the Los
Angeles Police Department in 2000, after investigating these agencies for unlawful
racial profiling and excessive use of force, excludes consideration of race, ethnicity
or national origin without a specific suspect description.?

6. Please explain how racial profiling interferes with public safety

[Please see responses to Questions #1 and #2 above.]

! See Information Sharing Environment (ISE) Functional Standard (FS) Suspicious Activity
Reporting (SAR) Version 1.5, at 7, 29 (fn. 11), available at http://www.niem.gov/pdf/ISE-
FS-200_ISE-SAR Functional Standard V1 _5 Issued.pdf.

% See, e.g., US. v. State of New fersey, consent decree entered Dec. 30, 1999, | 26, available
at http://www.state.nj.us/Ips/jointapp.htm; U.S. v. City of Los Angeles, consent decree,
1103, availahle at http://www. justice.gov/crt/split/documents/laconsent.php.
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Questions for Mr. Brian Withrow

1.

You would agree that racial profiling is real and does exist? Please explain how law
enforcement officers could use data collections procedures to track racial profiling.

Would you agree that cases like WZzren make it harder to challenge traffic stops?
Are you familiar with the New Jersey Tumpike Study that found that minorities were five
times more likely to be stopped on the Turnpike than non-minorities? What are your

thoughts about the methodology of that study?

What should Congress do to prevent racial profiling?
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Responses to questions from Congressmen Henry C. “Hank” Johnson, Jr. from Dr. Brian L.
Withrow.

1. Yes, of course racial profiling is real and it does exist. The problem is, and always has been,
proving it. Data collection is important, but only to the extent that it enables individuals police
officers, and their supervisors, to evaluate their traffic stop performance. This would require the
creation of an internal benchmark whereby individual officets are compared against their
similarly situated peers. Otherwise we are lett with aggregate data that is less able to
substantiate a claim of racial profiling.

2. No, Whren did not create new law it only validated a common and useful police procedure.
The capacity to question the Constitutionality of a traffic stop was not affected by Whren. The
salient issue in Whren, at least from a racial profiling perspective, is the legality of a consent
search subsequent to a legal stop. I would be very reluctant agree with any process that would
disallow the use of a consent search, We could however impose requirements on police officers
to fully inform citizens of their rights under the law (sort of like we do now with Miranda during
custodial interrogations) prior to requesting permission. This would have the effect of making
the consent search more difficult. Police officers would likely reserve this process for the cases
where some level of reasonable suspicion exists, rather than conducting fishing expeditions.

3. Yes, I am familiar with the New Jersey Tumpike Study. The methodology used in this study
has been largely discredited in the academic literature and by subsequent court cases.

4. Tt is very difficult to control police behavior at the federal level. Funding additional data
collection and requiring training has not proven to make much difference at the state or local
level. Probably the best option would be to require police officers to inform citizens of their
rights under the Fourth Amendment prior to seeking their permission to conduct a consent
search. Beyond this, some form of injunctive relief might enable individuals to seek redress in
the federal court system.
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Testimony of Professor Deborah Ramirez, with the assistance of research assistant Nelson
Rutrick. Submitted on July 28, 2010.

1.

States like Massachusetts and New Jersey have expanded the exclusionary rule to
exclude evidence from traffic stops initiated through suspect means. Is this a rule
that you feel should be undertaken on the federal level?

Yes, the exclusionary rule should be employed in federal courts when statistical
evidence demonstrates that a traffic stop was racially motivated. The touchstone of the
Fourth Amendment is reasonableness, and it is inherently unreasonable for law
enforcement to base searches on race.

Congress is both morally justified and constitutionally authorized to adopt the
exclusionary rule to bar evidence obtained through racial profiling from being used
against defendants in court. The Fourth Amendment, which forbids unreasonable search
and seizure, has been interpreted by the United States Supreme Court to be a floor, not a
ceiling, on the rights granted to the people.” The legality of a traffic stop is not based on
the subjective intent of a police officer,” but Congress has undisputed authority to raise
the floor on what constitutes a legal traffic stop and bar racially motivated pretextual
stops.

Applying the exclusionary rule to evidence obtained in racially motivated
pretextual traffic stops would protect the integrity of our judiciary from this tainted
product of racial profiling as well as deter officers from engaging in this conduct.

New York City faces a class-action lawsuit alleging racial profiling during Terry
stops conducted from 2004-2009. Among nearly three million Terry stops during
that period, about 1.5 million were of African-Americans, nearly 900,000 were of
Hispanics, and under 300,000 were of whites. Is that statistical disparity alone
indicative of the presence of racial profiling?

* “Our decision in no way creates a constitutional straitjacket which will handicap sound efforts at reform, noris it

intended to have this effect. We encourage Congress and the States to continue their laudable search for

increasingly effective ways of protecting the rights of the individual while promoting efficient enforcement of our
criminal laws.” Miranda v. Arizona, 384 U.5. 466, 467 (1966).

: “Subjective intentions play no role in ordinary, probable cause Fourth Amendment analysis.” Whren v. United
States, 517 U.S. 806, 813 (1996).
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Pure statistical analysis alone cannot be indicative of the presence of racial
profiling without appropriate benchmarks. Terry frisks are usually in response to reports
of crime, and any proper analysis of 7erry stops to examine whether racial profiling took
place would need to exempt “be-on-the-lookout” situations which included a description
of a suspect’s race. Officer-initiated traffic stops based on proactive policing for traffic
violations and not based on reported crimes is a different type of enforcement than a
street Yerry frisk and is a much better metric for determining whether racial profiling is
present. Rather than forcing each community to reinvent the wheel to find the proper
method to analyze racial profiling, a national resource center would provide the guidance,
information, tools, and templates needed to strengthen police-community relations
without investing the same amount of money that fifty separate state agencies would
require.

Without a national resource center devoted to collecting and analyzing data,
communities will not be able to put data they collect to its best use. Each individual
community will have to create their own goals and benchmarks, utilizing the data
collected in a haphazard manner with no defined measurement for success.

Attached to this testimony is a proposal for a national resource center which
would meet the needs of communities which are currently at risk due to racial profiling.

Do you think that police procedures and deployment tactics utilized in minority
communities create situations where rank-and-file officers engage in profiling
behavior even if they disagree with it or do not realize that they are doing it?

All people engage in unconscious bias and profiling behavior, and gaining an
awareness of this bias is the only way to prevent it from affecting police work. A
primitive part of our brains, the Limbic System, has the principle function of survival and
reproduction and operates beneath our consciousness to assess threats. Limbic thinking
includes the powerful tendency to classity people and groups as either “us or them.” This
means that based on superficial characteristics such as race, another person or group can
be automatically classified as dangerous. Our minds are predisposed in perceived
dangerous or critical situations to override conscious thought processes and rely on
limbic thinking. Research has shown that most people, including minority groups, on a
limbic basis referred to as “implicit bias,” associate blacks and Hispanics with
dangerousness and automatically become hyper-vigilant. Training law enforcement to
become aware of their unconscious bias has significantly blunted the impact of this
biological mechanism. By training officers to, for example, mentally transpose the races
of people they suspect of wrongdoing, officers have been able to determine if the action
they are about to take are truly race neutral and appropriate. Although the nature of racial
profiling makes it exceedingly difficult to identify and address, becoming aware of this
unconscious bias can tremendously reduce its impact.

How would you respond to critics who might argue that requiring every police
department to catalog every stop would be too onerous a requirement?
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The burden on police departments in cataloging traffic stops has proven to be
extremely minor. Recording all of the necessary data from a stop takes officers less than
a minute, and nearly all departments already record this data on their own. Twenty-four
states already mandate collection of racial data in all stops, twenty-two have voluntary
collection practices already established, and only four have not yet create state-wide
procedures.’; Departments vary on how they actually record this data at the scene of a
stop, but the end result regardless of technique has been a minimal burden.

5. Would you expect such a requirement to discourage officers from pretext stops, and
would you expect that to have a deleterious effect on the prevention of crime?

Having a requirement to catalog stops would remove race from the calculus of
police officers who are making traftic stops, without impacting their ability to prevent
crime. Stops which are not based on constitutional protected classes such as race are a
valid and valuable law enforcement tool which would not be affected by this change.
Once officers know these stops are being recorded, they are much more likely to ask
themselves if they would take the same action if race were transposed and they were
dealing with a white driver or suspect. Recording these interactions will cause police
officers to channel their efforts into the application of valid behavioral and situational
indicators of criminal activity to determine if a stop is necessary, techniques which have
proven to be far more effective in reducing crime than racial profiling.

6. The TSA no longer uses the list of 14 suspect countries, and they have been
instructed to use, instead, a list of factors that are behavioral in nature and which
are supposed to be cross-referenced with active intelligence on credible threats. Is
this measure sufficient to protect our airlines without resorting to racial profiling?
If not, what further steps would you have the TSA take in order to strike the right
balance between security and liberty?

The TSA can protect our airlines without resorting to racial profiling by analyzing
the behavior of passengers along with consideration of their travel patterns, method of
payment, and amount of luggage carried. Although race can be “beaten” through the use
of a “Jihad Jane” counter-profile, in which a terrorist who does not fit the stereotypical
profile of Muslim, Arab, or South Asian is the one carrying out an attack, behavioral
analysis cannot be similarly gamed. When terrorists attempt to create counter-profiles to
a behavioral analysis, they end up making themselves easier to identify and capture. For
example, paying for tickets with a credit card creates a paper trail through which people
can be tracked and by which financial backers can be more easily identified. Terrorists
have the ability to respond to racial profiling with counter-profiles, but they are unable to
do the same with behavioral analysis.

3 States with mandatory collection of racial data in traffic stops: AR, €O, CT, FL, KS, KY, LA, MA, MD, MO, MN, MT,
NC, NE, NV, OK, OR, RI, 5D, TN, TX, UT, VA, WA (24). Voluntary collection: AK, AL, AZ, CA, DC, DE, GA, IA, 1D, IN,
MI, ME, ND, NH, NJ, NM, NY, OH, PA, SC, Wi, WV, WY (22). No collection: HI, MS, ND, VT (4}. Available at
http://www.racialprofilinganalysis.neu.edu/background/jurisdictions.php.
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Proposal for a Resource Center Focused on Educating and
Training Law Enforcement, Media, Community Members
and Analysts About the Racial Profiling Data Collection Process

Prepared by Lamberth Consulting

Since racial profiling became broadly publicized in the late 1990’s, more than 20
states have some form of legislation specifically intended to addresses racial profiling, and
prohibit police officers from engaging in the practice. A review of racial profiling
legislation across the country demonstrates that states have addressed the racial profiling
issue in 2 primary ways. The first is to require police departments to collect stop data
(such as age, race, ethnicity, violation, etc.) for motorist stops. The second is to require
agencies to develop policies for preventing racial profiling, and/or to train officers. In
addition, literally hundreds of agencies across the country are either currently engaged in
or have in the past collected data or provided training to address racial profiling outside of
legislative mandate. Most, if not all agencies facing the issue have also chosen to engage
their communities either through established community bodies, or through other public
venues. Clearly the issue is of national importance to law enforcement agencies, their
communities and associated governing bodies.

The goals of enacted state legislation across the country appear to be similar. The first is to
make profiling based on the impermissible use of race illegal, and/or to create language
that clearly bans police officers from engaging in the practice. The second goal (in states
where data is collected) is to provide some level of accountability by police for their stop
practices relating to race. The third is to provide direction and education to ofticers
(through policy and/or training) to assist them in performing their duties in a non-biased
manner. While enacted legislation in most jurisdictions is fairly clear, the implementation
of plans to achieve these goals has proven more challenging. Agencies have collected stop
data in most jurisdictions with relative success, but the next step, interpreting or analyzing
those data to provide some level of accountability has not gone so smoothly.

Most researchers understand that collected stop data must be compared to a benchmark
before meaningful analysis can occur. The benchmark must be properly developed before
legislative goals can be achieved. Dozens of different benchmarks have been introduced
since 1999 by various groups. Unfortunately, the majority of these benchmarks fail to
meet fundamental scientific or common sense standards, and have often created significant
problems for agencies that have used them and their communities. Confusion over
benchmarking has greatly impeded the industries ability to agree on measurement, and to
realize the fundamental goals and rationale for collecting stop data.

Agencies and communities struggling with the data analysis question find themselves
faced with attempting to analyze and interpret fundamentally different measurement
approaches. Often these attempts are made when the jurisdiction has decided to analyze
the data, and must review responses from various research groups providing proposals on
various analysis methods. Given the complexity of the issue, this task is daunting even for
the more educated reviewers.

In order to assist agencies and communities struggling with addressing this issue, a
centralized information and resource about data collection, analysis and training will be of
vital importance to jurisdictions across the country.

Page |
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In order to meet the growing demands for information and resources about racial profiling,
we propose that a centralized resource center aimed at servicing the needs of jurisdictions
that must address these issues.

The core focus of the center should be four-fold. The first is to provide a centralized
repository of tools and information to help educate and inform law enforcement,
communities and other stakeholders on the issue. The second is to provide assistance to
jurisdictions conducting data collection, data analysis, and training. The third is to conduct
research and analysis on existing work done in this area, and in burgeoning areas of this
field. The fourth is to coordinate local and regional workshops targeted at introducing data
collection and analysis topics to law enforcement agencies and communities across the
country.

The centralized repository would be structured to enable access to existing information,
tools and knowledge developed over the past several years in this field. Potential topics
for this repository would include racial profiling policies, existing data collection systems,
tools for data analysis, models for conducting law enforcement/community engagement
activities, and addressing media and public concerns about the issue. This could be
accomplished through the use of a website structured as a knowledge repository, which
would be updated on an on-going basis.

The center would also be structured to provide technical assistance to jurisdictions
implementing data collection systems or engaging other methods targeted at addressing the
specific needs in their communities as it relates to racial profiling. The center would be
positioned to provide assistance in several areas associated with this work. Potential areas
for assistance include:

* Developing data collection systems. Center staff would provide assistance in
answering questions about processes, tools, required labor, communications to staff
and officers when starting to collect racial profiling data.

o Conducting data analysis. Center staff would provide assistance to jurisdictions in
data analysis methods. Topics for inclusion would include measuring and
benchmarking traffic populations, violator populations, post-stop activity, and
analysis techniques for stop data.

s Implementing Community Engagement Models. Staff would be prepared to
consult on the various models used for involving community representatives in the
process.

e Managing Public Relations. Staff would provide assistance on engaging the media,
and assist with communication planning and dissemination regarding collected data
and corresponding analysis.

e Training. Staff would provide training on the issue spanning topics which include
factual information about bias in law enforcement, as well as data collection and
analysis systems.

e Impact Analysis. The staff would assist the requesting jurisdiction in analyzing
their efforts to address their issues, evaluating the impact of those efforts. Staff
would be positioned to provide guidance to the jurisdiction regarding next action
steps.

Page 2
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The Center would also conduct on-going research in the area. Staff would review and
critique existing tools, models, policies and methods in this area. Staff would also conduct
on-going research in new and burgeoning methods and techniques targeted at addressing
racial profiling.

The Center would sponsor local and regional workshops for law enforcement personnel,
community representatives, researchers, and media personnel interested in learning more
about the issue and what can be done to address it. The workshops would be structured to
provide information sessions on the issue, and to educate attendees about the resources that
the Center provides.

Page 3



112

Sikh Coalition Answers to Questions by Gongressman Hank Johnson Jr.
Jduly 29, 2010

Answers of the Sikh Coalition to Questions Put Forth by the
Honorable Representative Hank Johnson

1) Please explain how racial profiling has undercut the trust of communities in the
faith and integrity of the American judicial system.

Racial profiling has undercut the trust of communities in the faith and integrity of the judicial
system because, simply put, no effective judicial remedy for racial profiling exists. If [ as a Sikh
believe that I have been subject to unfair law enforcement scrutiny on the basis of my religious
or ethnic appearance the federal courts are not a place I can have my rights vindicated. In fact,
the Supreme Court has issued rulings that effectively allow racial profiling.

For example, in United States v. Brignoni-Ponce, the Supreme Court in 1975 tackled the
question of whether “Mexican appearance” was a relevant factor in determining who the U.S.
Border Patrol should be able to stop and question about their immigration status. The Supreme
Court held that the “likelihood that any given person of Mexican ancestry is an alien is high
enough to make Mexican appearance a relevant factor.”

Similarly, in Whren v. United States, the Supreme Court in 1996 confronted the issue of pre-
textual traffic stops. The defendants in Whren argued that since virtually all motorists are
violating some provision of traffic law at any time, police have the power to use these violations
as a pre-text for what are in truth race-based stops. The defendants in Whren requested that that
Supreme Court adopt a standard exdmining whether “a police officer, acting reasonably, would
have made the stop" for the actual traffic violation asserted by the police officer.

In a unanimous decision, the Supreme Court held that any driving violation provides probable
cause to make a traffic stop, thus completely eliminating the Fourth Amendment and its
protections as a means of ending “unreasonable searches and seizures™ on the basis of race. In
other words, the defendants would not be able show any evidence that racial profiling was the
true reason for their stop. As long as a police office could show that the defendant was violating
any traffic law that in of itself is lawful reason for a traffic stop.

However, the Supreme Court in Whren also held that the Equal Protection Amendment provides
the only constitutional basis for asserting racial profiling claims. Unfortunately, Equal
Protection Amendment claims are nearly impossible to litigate because they require both a
showing of “disparate impact” of law enforcement activity on a defined community and
“discriminatory intent.” While statistical analysis of traffic and other law enforcement stops,
though costly and time consuming, can demonstrate disparate impact, proving discriminatory
“intent” is almost impossible.

Taken together, both the Brignoni-Ponce and Whren cases create a climate which allows police
officers to both make race-based assumptions (Brignoni-Ponce) and then be inoculated from
scrutiny when they do (Whren). This is a recipe for racial and religious profiling.
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Beyond the courts, federal administrative agencies at times also have the ability in theory to
provide relief to victims of racial and religious profiling. Unfortunately, as with the courts,
administrative remedies are ineffective barriers against racial profiling. Take for instance the
2003 United States Department of Justice Guidance on Racial Profiling (“DOJ Guidance™) which
forms the basis of most federal agency’s anti-profiling policies.

First it should be noted that the Guidance itself is merely Guidance, it does not have the force of
law. That being said, even as a mere Guidance, it is ineffective. It contains a gaping “national
security” loophole which effectively states that the protections against profiling contained in the
Guidance may be cast aside for vague and undefined reasons of national security. In addition,
religion is not protected by the DOJ Guidance. This means that Sikhs and Muslims, who have
suffered profiling after 9/11, have no protection at all under the Guidance.

It is this loophole ridden Guidance that forms the basis of most of the federal government’s own
anti-profiling policies. In this way, profiling undermines community trust in both the judicial
and administrative systems that are supposed to protect against profiling but fail to do so.

2) Please explain how the mistrust of the law enforcement officers has hurt
communities of color.

Law enforcement departments that use racial profiling cut themselves off from the communities
they serve, making their jobs more difficult and dangerous.

One of the key identified elements of successful law enforcement has been community policing.
Community policing has one central principle: that the police and the community must work
together to create and sustain real and lasting gains in public safety. Neither the police nor the
public can make the community safe by themselves.

Law enforcement and those they serve must have a real partnership, based on trust, dedicated to
the common goal of stifling crime and making the community a good place to live and work.
But when racial profiling becomes common practice in the law enforcement agencies, this
partnership is put in jeopardy. It supplants trust with fear and suspicion. Fear and suspicion cut
off the flow of communication.

Information from the community is one of the essential ingredients of any successful effort to get
ahead of terrorist/criminals. Using profiling against these communities --- which clogs the flow
of information between community and law enforcement ---- is therefore counterproductive. In
addition, communities of color feel that they can no longer go to law enforcement to protect
them from crime when law enforcement is victimizing them through profiling.

In these ways, mistrust of law enforcement hurts communities of color.
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3) What should Congress do te prevent racial profiling?

‘What is necessary to combat profiling is an effective law - namely the End Racial Profiling
Act -— that allows for two simple yet powerful means of addressing profiling directly: 1) a
system of data collection that provides the public with insight into who is being stopped, how
often, and whether the stops yielded an arrest; and 2) an individual right of action in a court of
law to bring claims of profiling to a court.

While in an ideal world, police would not profile in the first instance, when they do, we need an
effective law to combat and provide lawful limits on the practice. Without these limitations,
imbedded in the law, the police have no guidance on what is and what is not acceptable. Only a
law that bans racial profiling and provides effective judicial remedies to combat it will create a
culture shift in which law enforcement feels compelled to end profiling,

4) Please explain why data collection is an effective tool in combating racial profiling.

Data collection is an effective tool in combating racial profiling because such data will inform
the public and law enforcement on whether any one group is disproportionately being stopped or
shouldering the burden of law enforcement activity. The public can then weigh the costs and
benefits in an enlightened way on whether the actions of our government actually keep our
country safe or whether they are misdirected at minority communities.

Also by implementing a data collection system, we send a clear message to the entire police
community, as well as to the larger community, that the actions of law enforcement will be fairly
scrutinized by the public. This should act as an important deterrent against profiling.

5) Please explain how racial profiling is harmful as terrorist and criminals can respond
by modifying their behavior, and recruitment policies.

Indeed experience tells us that there is no reliable profile of a terrorist who would do our country
harm. For example, five of the widely known terrorist acts or arrests of accused terrorists this
year did not involve people who fit the “typical” terrorist profile.

One of these attacks involved a man named Patrick Bedell, who this past March started shooting
at police officers at the Pentagon Metro Station stop in Washington as a result of his extremist
anti-government views. Similarly, Joseph Stack in February flew an airplane into an IRS
building in Austin, Texas, again because of his extremist anti-government views.

Similarly, Collen LaRose aka “Jihad Jane” a white woman, and Jaime Paulin-Ramirez, another
white woman, were both accused by the federal government of planning terrorist killings in
March. Finally, again in March, the federal government arrested members of the “Hutaree”
militia, a purportedly “Christian” militia group for planning acts of terrorism against the United
States.
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Perhaps it is this ability of terrorists to skirt any profile we create that led New York City Police
Commissioner Ray Kelly to declare profiling to be “just nuts.”1 In an interview, Commissioner
Kelly went on to declare:

“We [the NYPD] have a policy against racial profiling... it is the wrong thing to
do, and it’s also ineffective. If you look at the London bombings, you have three
British citizens of Pakistani descent. You have Germaine Lindsay, who is
Jamaican. You have the next crew, on July 21st, who are East African. So whom
do you profile?”

Commissioner Kelly is not alone. In response to the failed Christmas Day attack this past
December, General Michael Hayden, former Director of the Central Intelligence Agency and
former Director of the National Security Agency, stated:

“[H]e [the accused Christmas Day bomber] would not have automatically fit a
profile if you were standing next to him in the visa line at Dulles, for example. So
it's the behavior that we're attempting to profile. And it's the behavior, these little
bits and pieces of information that were in the databases, that we didn't quite
stitch together at this point in time. But it wasn't a question of ethnicity or, or
religion... it's what people de [emphasis added] that we should be paying
attention to.”2

Agreeing with General Hayden, former Department of Homeland Security Secretary Michael
Chertoff stated that:

“I think relying on, on preconceptions of stereotypes is, is actually kind of
misleading and arguably dangerous... what I would say is you want to look at
things like where has a person traveled to, where have they spent time, what has
their behavior been. But recognize, one of the things al-Qaeda's done is
deliberately tried to recruit people who don't fit the stereotype, who are Western
in background or appearance. Look at a--like a guy like an Adam Gadahn, who
grew up in California, who's one of the senior level al-Qaeda operatives but does
not fit the normal prejudice about what a--an extremist looks like.”

For these reasons racial profiling is harmful because terrorists and criminals can respond by
modifying their behavior, and recruitment policies

1 See, “Troublemakers: What pit bulls can teach us about profiling,” New York Magazine, February 6, 2006. Accessible at:

http://www.newyorker.com/archive/2006/02/06/060206fa_fact?currentPage=all

2 See: Meet the Press Transcript, January 3, 2010. Accessible at:

http://www realclearpolitics.com/articles/2010/01/03/john_brennan_michael chertoff michael hayden on meet the press
99758.html
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6) Please explain how racial profiling interferes with public safety.

Racial and religious profiling interferes with public safety because it destroys bridges of trust
between communities and law enforcement that are necessary to effectively combat crime.

Racial and religious profiling also harm public safety by disproportionately focusing law
enforcement activity on specific communities instead of criminal behaviors. This leads police to
misdirect their work towards communities instead of criminals.

For example, in May the New York Times reported that Blacks and Latinos were nine times
more likely as whites 1o be stopped by the New York City Police Department, but, once stopped,
were no more likely to be arrested.3 In other words while Blacks and Latinos were stopped and
frisked 490,000 times compared to 53,000 times for whites in New York City last year, the
number of stops that led to arrest --- or what is known as the “hit rate” --- was slightly above 6%
for whites and slightly less than 6% for Blacks. That is a great deal of law enforcement focus on
a particular community with little law enforcement reward.

And what’s more amazing about New York City is that we have seen similar targeting of
minority communities before without any law enforcement reward. Ten years ago, the New York
State Attorney General found that while Blacks and Latinos made up almost 3/4s of the persons
stopped by police, the rates at which the stops led to an arrest was less for both Blacks and
Latinos than whites.

Numbers don’t lie and these numbers make clear that racial profiling is a failed law enforcement
strategy.

3 See, “New York Minorities More Likely to be Frisked,” New York Times, May 12, 2010. Accessible at:
http://www.nytimes.com/2010/05/13/nvregion/13frisk.html.
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HEARING ON: RACIAL PROFILING AND THE USE OF SUSPECT
CLASSIFICATIONS IN LAW ENFORCEMENT POLICY

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL
LIBERTIES

UNITED STATES HOUSE OF REPRESENTATIVES
THURSDAY JUNE 17, 2010

Chairman Conyers, Chairman Nadler, Ranking Member King, Ranking Member Sensenbrenner,
and members of the Committee: 1 am Margaret Huang, Executive Director of the Rights
Working Group. Thank you for the opportunity to submit testimony for the record regarding
today’s hearing on racial profiling and the use of suspect classifications in law enforcement
policies.

Formed in the aftermath of September 11" the Rights Working Group (RWG) is a national
coalition of more than 250275 organizations representing civil liberties, national security,
immigrant rights and human rights advocates. RWG seeks to restore due process and human
rights protections that have eroded since 9/11, ensuring that the rights of all people in the U.S.
are respected regardless of citizenship or immigration status, race, national origin, religion or
ethnicity.

Racial and religious profiling is a pervasive problem that affects many communities across the
country. While traditionally thought of as targeting African Americans, profiling affects a broad
range of people in the U.S., including Native Americans, African Americans, Asian Americans,
Latinos, Arabs, Muslims and South Asians. Not only is racial and religious profiling humiliating
and degrading for the people subjected to it, it is unconstitutional and violates fundamental
human rights, it is an ineffective law enforcement practice, and it damages community safety.

Racial Profiling in Cars and on the Sidewalk

Racial minorities and indigenous peoples continue to be disproportionately targeted by law
enforcement based upon subjective identity-based characteristics rather than on identifiable
behavior that makes them reasonably suspicious of criminal activity. Across the United States,
traffic stops are often used as a pretext for determining whether these individuals are engaged in
criminal activity. These racially motivated searches are not productive—they result in extremely
low seizure rates of contraband.
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A national survey conducted in 2002 by the DOJ found that blacks and Hispanics were two to
three times more likely to be stopped and searched than whites but were less likely to be found in
possession of contraband.’

» In Arizona, analysis of data related to highway stops made between July 1, 2006 and June 30,
2007 found that Native Americans were more than 3 times as likely to be searched as whites
by officers of the Arizona Department of Public Safety. African Americars and Hispanics
were 2.5 times more likely to be searched than whites. Whites, however, were found to be
more likely to be carrying contraband than Native Americans or Hispanics; seizure rates of
drugs, weapons or other illegal materials for whites and African Americans were similar.”

e In Maryland, data from 2008 shows that 70% of individuals searched by Maryland State
Police (MSP) on Interstate 95 were people of color (defined in a related report as African
American, Hispanic and other non-white individuals). This is a finding very similar to that
revealed by data from 2002, the year prior to a consent decree where MSP agreed to improve
procedures for motorists to file complaints of racial profiling and where MSP agreed to
investigate all such complaints. When the American Civil Liberties Union and the National
Association for the Advancement of Colored People filed a public information request for
investigative records related to complaints of racial profiling after 2003, MSP refused to turn
over these documents and then appealed the ruling of a judge who stated that the documents
should be disclosed.

e In New York, the Center for Constitutional Rights (CCR) alleged that the New York Police
Department (NYPD) engaged in a policy and practice of illegal racial profiling. In CCR’s
lawsuit Floyd v. City of New York," a court tuling during the discovery period of this case
ordered the NYPD to release all of its ‘stop-and-frisk’ data from 1998 through the beginning
of 2008 to CCR. This data revealed that in 2009, a record 575,304 people were stopped, 87
percent of whom were Black and Hispanic individuals—although they comprise
approximately 25 percent and 28 percent of New York City’s total population respectively.
Of the cumulative number of stops made since 2005, only 2.6 percent resulted in the
discovery of a weapon or contraband. Though rates of contraband yield were minute across
racial groups, stops made of Whites proved to be slightly more likely to yield contraband.™

Racial Profiling in Immigration Enforcement

DHS has increasingly used state and local criminal justice systems to enforce civil immigration
laws. Today, DHS’ law enforcement arm, Immigration and Customs Enforcement (ICE),
implements a number of programs tied to the criminal justice system which are failing to locate
ICE’ intended criminal targets. The Criminal Alien Program (CAP), Secure Communities (SC),
and 287(g) agreements are programs with express formal missions to locate and remove
immigrants that pose serious threats to public safety, and yet available evidence strongly
suggests that the agency is not meeting these priorities. The results are dramatic for two reasons:
firstly that distinct law enforcement tools are becoming merged together in a conflicted mission
that neither effectively fights crime nor etfectively enforces federal immigration programs, and
secondly that public safety is jeopardized when serious criminal immigrants are ignored for
minor status offenders. In a bid to bring people into the criminal justice system in order to check
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their immigration status, state and local police are increasingly using racial profiling and pre-
textual arrests. Programs that target “violent criminal offenders” cannot adequately identify their
targets unless a person has in fact been convicted of committing a crime. Checking a person’s
immigration status before they are convicted creates an incentive for racial profiling and greatly
increases the likelihood that these programs will identify only those with minor offenses who
may never be convicted of committing any crime.

Ample evidence has been gathered documenting the problems of racial profiling in the 287(g)
program, but more and more evidence is emerging of racial profiling in other ICE programs,
including Secure Communities and the Criminal Alien Program (“CAP”).

287(g) Program

The 287(g) program is a voluntary partnership initiative that authorizes the DHS Secretary to
enter into agreements with state and local law enforcement agencies to perform limited
immigration enforcement duties. DHS explains that state and local law enforcement play a
critical role in protecting the homeland because “they will often encounter foreign-born criminals
and immigration violators who pose a threat to national security or public safety.”™ However,
many state and local jurisdictions emphasize traffic violations and other minor infractions in
enforcement through the 287(g) program.

e 1CE-deputized officers in Gaston, North Carolina, reported that ninety-five percent of state
charges from 287(g) arrests were for misdemeanors."" Another nearby county reported that
eighty-percent of their 287(g) arrests were misdemeanors with forty-five percent being nor
DWI traffic violations."" Neither of these entities with which ICE is contracting are
prioritizing taking violators who “pose a threat to national or public safety” off the streets.

* 1n 2008, the Cobb County jail processed 3,180 inmates for ICE detention. Of those, 2,180
were arrested for traffic offenses—almost 69% of the people held on ICE detainers by Cobb
officials. This alarming trend has continued into this year: in February and January of 2009,
of the 434 people held in Cobb County on ICE detainers, 255 were arrested on nonrDUI
traftic offenses. Also troubling is the fact that the reasons provided for arrest were violations
that the police could discover only after pulling over a driver, such as driving without a
license or insurance. "™

Although ICE issued a new MOA for the 287(g) program in 2009 with prioritized categories of
offenders, the program still grants the ability to check the immigration status of people who are
brought in for minor charges and before they are convicted of any crime. The new MOA is not
significantly different from the old agreement, and, in several some cases, worse.™ There is
currently no guidance or other oversight mechanisms in place to ensure that ICE priorities would
be complied with at the state and local level, or to monitor arrests to identify whether or not
racial profiling is occurring.

Tn April of 2010, the Department of Homeland Security’s Office of Inspector General (DHS
0IG) issued their report on an audit of the 287(g) program. It’s a scathing assessment of the
program confirming what advocacy groups had been reporting for some time — that the program
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lacks proper training, oversight and protections against racial profiling. Out of the 33
recommendations made by the DHS OIG, only 3 were complied with and closed.® Tellingly, the
one recommendation that ICE rejected was a recommendation that would require officers to
collect data that would help identify determine whether racial profiling was occurring.™

Criminal Alien Program

The Criminal Alien Program (CAP) is a screening process within federal, state, and local
correctional facilities intended to identify and place detainers on “criminal aliens to process them
for removal before they are released to the general public.”™ CAP is intended to place “a high
priority on combating illegal immigration, including targeting illegal aliens with criminal records
who pose a threat to public safety,™"

A recent study by the Warren Institute at the Berkeley Law Center for Research and
Administration found that the Irving, Texas, CAP program resulted in 2% felony charges, while
98% of ICE detainers were issued for misdemeanor offenses. ™ Further, the report found an
upward trend in Latino arrests and ICE referrals and a downward trend in issued detainers,
indicating that after implementation of CAP, the majority of Latino arrests were for
misdemeanor offenses of lawful residents.™' Drawing attention to the inconsistencies in the
program’s mission, one of the Institute’s recommendations is to prohibit CAP screenings for
individuals arrested for non-felony offenses. ™" These numbers also speak to the way in which
even programs which appear to be limited in scope can lead to illegal profiling by law
enforcement.

Secure Communities

Secure Communities (SC) is a program that enables correctional officers to enter fingerprints of
alleged criminals who are suspected immigration violators into a DHS biometric database. In
theory, SC utilizes a “threat-based approach™ designed to “prioritize criminal aliens for
enforcement action based on their threat to public safety.”*" DHS states:

“ICE is focusing efforts first and foremost on the most dangerous criminal aliens currently
charged with, or previously convicted of, the most serious criminal offenses. ICE will give
priority to those offenses including, crimes involving national security, homicide, kidnapping,
assault, robbery, sex offenses, and narcotics violations carrying sentences of more than one
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year.

DHS states that SC “supports public safety by strengthening efforts to identify and remove the
most dangerous criminal aliens from the United States.” ™' Early numbers from the Secure
Communities Initiative seem to indicate that they are flagging a high number of suspected
criminals that are charged with lesser offenses. Between inception of the program in October
2008 and the time of a joint announcement by the Secretary of the Department of Homeland
Security and the Assistant Secretary for ICE in November 2009, Secure Communities had
identified only 11,000 individuals charged with or convicted of Level 1 crimes while more than
100,000 individuals were charged with or convicted of lesser Level 2 and Level 3 crimes. ™" The
“criminal aliens” included in ICE’s numbers even included U.S. citizens, since naturalized U.S.
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citizens have records in immigration databases.

Inherent Authority

In addition to these formal agreements, in 2002 the Office of Legal Counsel at the Department of
Justice issued a legal decision reversing previous memos, finding that state and local law
enforcement agencies have “inherent authority” to enforce federal immigration law. This
decision has been interpreted by some to give state and local law enforcement agencies the
ability to arrest people they suspect to be undocumented and turn them over to ICE. When
acting on “inherent authority,” there is no oversight, no training and no way of addressing the
actions of law enforcement and how they affect the constitutional rights of those they encounter.

SB 1070

The steady transfer of authority from ICE to state and local law enforcement, encouraging them
to enforce federal civil immigration law, has paved the way for the passage of Arizona’s SB
1070. Programs that involve state and local law enforcement agencies have a well documented
record of resulting in racial profiling, where large numbers of pre-textual arrests are made in
order to check an individual’s immigration status. The Arizona law has enshrined this practice in
law, making racial profiling the rule rather than the exception. By requiring ofticers to check the
status of any person they have a “reasonable suspicion” may be undocumented, and allowing
citizens to sue law enforcement if they believe they are not fulfilling their duty, the atmosphere
will be ripe for massive racial profiling.

Racial Profiling in “National Security” or “Counterterrorism” Measures

Following the tragic events of September 11, 2001, the U.S. government implemented
counterterrorism programs and policies that profiled mostly Muslim, Arab and South Asian men
based on their perceived race, ethnicity, religion or national origin. The government also began
aggressively using civil immigration laws, criminal laws and criminal procedures in a sweeping
and discriminatory manner to target members of these communities.

e Muslims, Arabs and South Asians have been profiled at border stops and airports where
individuals are singled out for intrusive questions, invasive searches and lengthy
detentions without reasonable suspicion of criminal activity. Customs and Border Patrol
(CBP) agents question individuals about their faith, associations and political opinions.
Travelers have had their personal documents, books and electronic devices seized and
many of these travelers believe that the information contained therein has been copied by
CBP agents. This unjust treatment is due partly to poor CBP guidance released in 2008
that allows officers to “review and analyze information transported by any individual
attempting to enter, reenter, depart, pass through, or reside in the United States™ absent
individualized suspicion.

e In August 2007, the Transportation Security Administration (TSA) released new
guidelines to serve as standard operating procedures for airport security screening. Sikh
turbans and Muslim head coverings were singled out for screening with higher scrutiny,
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despite a lack of evidence that these religious head coverings were being employed to
hide dangerous items. Widespread profiling of Sikhs occurred as a result, and the Sikh
Coalition, an advocacy group, found that turban-wearing men faced additional scrutiny
absent reasonable suspicion at rates so disproportionate as to suggest that nearly all
turban-wearing Sikh men were being subjected to additional screening. ™" In late 2007, a
set of options for screening Sikhs that allow, for example, greater privacy, was negotiated
by the TSA and Sikh organizations in coordination with the release of TSA’s October
2007 “bulky clothing” policy. The policy was implemented with questionable success,
with great variance and inconsistency between airports. TSA’s broad “bulky clothing”
policy through which “passengers could be subjected to additional screening to further
evaluate any item that could hide explosives or their components™ has resulted in de facto
racial profiling, capturing a great majority of Sikhs who wear non-form fitting headwear,
flowing clothing, or other secular and religious clothing.

» The National Security Entry-Exit Registration System (NSEERS) employed immigration
law as a counterterrorism tool. This program required non-immigrant males aged 16-45
from 25 countries (all but one were predominantly Muslim countries, the anomaly was
North Korea) to register themselves at ports of entry and local immigration offices for
fingerprinting, photographs, and lengthy interrogations. Many individuals were deported
through secret proceedings that took place without due process of law. More than 80,000
men underwent registration and thousands were subjected to lengthy interrogations and
detention. Though certain registration requirements have been suspended, individuals
who did not comply with NSEERS registration requirements, due to factors including
inadequate government notice of the requirements and individuals’ fear of potential
interrogations, detention and deportation, are still subject to severe penalties which have
included the prevention of naturalization or the deportation of individuals. An
investigation by the National Commission on Terrorist Attacks upon the United States
determined that programs like NSEERS did not demonstrate clear counterterrorism
benefits. ™"

® “Operation Frontline,” a DHS program initiated after September 11" and designed to
“detect, deter and disrupt terrorist operations” utilized the NSEERS database to identify
targets. Data from DHS revealed that 79% of individuals investigated were from Muslim-
majority countries.™" Data also demonstrated that foreign nationals from Muslim-
majority countries were 1,280 times more likely to be targeted than similarly situated
individuals from other countries.*™" Similarly to NSEERS, Operation Frontline was not
effective in producing a single terrorism-related conviction from the interviews
conducted under the program.

FBI Investigations

As part of the “war on terror,” the Federal Bureauof Investigations (FBI) has continued to
undertake problematic inquiries and investigations of members of Muslim communities, Muslim
religious organizations (including mosques), and evenMuslim charities. ™" Targeted individuals
have been investigated at their places of employment, their homes, and their schools and
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universities, and have had their families, friends, classmates, and co-workers questioned and
harassed. ™" These investigations have had a chilling effect on the civic participation of Arab,
Muslim and South Asian individuals and communities, since many are afraid to attend their local
mosques or get involved with Islamic organizations and events. ™~

Rarely do these investigations result in terrorism related charges. Most cases have resulted in no
charges being filed at all or with the filing of lesser charges such as immigration-related offenses,
tax evasion or document fraud. The creation of a “suspect community” seems to have been
codified in the new FBI gnidelines, allowing agents to consider race and religion when starting
investigations. For example, in February 2009, it was reported that the FBI had infiltrated
several mosques in California, using cameras and other surveillance equipment to record hours
of conversations in those mosques, as well as in restaurants and homes.™ Local residents report
that the surveillance has caused them to avoid the mosques and pray at home, avoid making
charitable contributions — a fundamental tenet of the Muslim faith— and refrain from having
conversations about political issues such as U.S. foreign policy. ™™

Use of Informants and Agent Provocateurs

Since 9/11, the FBI has increasingly used informants to infiltrate mosques and other places

where Muslims gather. ™ A number of these informants have been paid large sums of money to
elicit information about potential criminal or terrorist activity, which has led to charges of
entrapment. ™" Some feel that the financial incentives cause these agents to exaggerate claims or
instigate plots in order to show success. ™" Nassem Khan, an informant who infiltrated a
mosque in Lodi, Califomia, recorded conversations with a young man named Hamid Hayat.
These conversations raised questions of entrapment after Khan repeatedly tried to goad Hayat
into attending a terror training camp.™*¥

FBI Guidelines and Profiling in the Arab, Middle Eastern, Muslim and South Asian
Communities

In October 2008, former Attorney General Michael Mukasey and the Department of Justice
under the Bush Administration released The Aiiorney General’s Guidelines for Domestic
FBI Operations.™ " The new Guidelines went into effect on December 1, 2008, The new
Guidelines have several significant problems.

The FBI guidelines for Domestic Investigative Operational Guidelines (DIOGs) are extremely
problematic and give the FBI wide latitude to target the Arab, Middle Eastern, Muslim and South
Asian community. These guidelines explicitly allow the use of race and religion in
investigations, relax the rules so that individual FBI agents can start an assessment with little to
no factual predicate, and agents can even gather information on ethnic or cultural factors. These
provisions create a scenario where Arabs, Middle Eastern, Muslim and South Asian communities
can be targeted for broad surveillance and data gathering. This has the effect of being the “stop
and frisk” of the war on terror — it allows the government to investigate numerous individuals
with no factual predicate and base investigations largely on race, religion, national origin or
ethnicity in the hopes of finding someone violating the law. Such activity not only undermines
the Department’s own racial profiling guidance, it also isolates those families and communities
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who are subjected to such scrutiny and sends a message to these communities that they are not
welcome in the United States, that they are perhaps “less American” than people of other
religions.

Most notably:

o The guidelines undermine even the narrow protections provided for in the Department of
Justice’s 2003 Guidance Regarding the Use of Race by Federal Law Enforcement
Agencies (DOJ Guidance), which states

“In making routine or spontaneous law enforcement decisions, such as ordinary
traftic stops, Federal law enforcement officers may not use race or ethnicity fo
any degree, except that officers may rely on race and ethnicity in a specific
suspect description. This prohibition applies even where the use of race or
ethnicity might otherwise be lawful ™

The FBI Guidelines guts this protection, stating that agents cannot conduct investigative
activity “solely on the basis of race,” or solely on the basis of first amendment

activity. ™" This is a far narrower standard, in direct violation of the standard set for in
the DOJ guidance and paves the way for racial and religious profiling in FBI
investigations.

e The guidelines open the door to abuse of power and racial profiling by allowing the FBI
to open “assessments” without any factual predicate.™* By calling their investigations
“assessments,” FBI agents can investigate any person they choose - there is no
requirement of a factual connection between the agent’s authorizing purpose and the
actual conduct of the individuals who are being investigated.Xl FBI agents can initiate
“assessments” without any supervisory approval and without reporting to FBI
headquarters or to the Department of Justice.!! The FBI can even initiate an “assessment”
if the agent determines that the person might make a good FBI informant.

» The guidance allows for domain mapping, permitting agents to “identify locations of
concentrated ethnic communities.”™" It also allows FBI agents to focus on “behavioral
characteristics reasonably believed to be associated with a particular criminal or terrorist
element of an ethnic community.™ & Within this same section, an example is given that a
cultural act of charitable giving “would be relevant if intelligence revealed that, unknown
to many donors, the charitable causes were fronts for terrorist organizations or that
terrorists supporters within the community intended to exploit the unwitting donors.”™

Combined, these provisions, along with others in the FBI Guidelines, create a situation that

allows for widespread profiling in these communities—targeting their neighborhoods and even

tenets for their faith (“zakat” or charitable giving) for surveillance with little to no supervision.

It is invasive and has a chilling effect on communities’ willingness to engage in constitutionally

protected political activity and religious practice. Despite the statements of Attorney General

Holder, who said that ending racial profiling was a “priority” for the Obama administration and
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that profiling was “simply not good law enforcement,”™" the Obama administration has not

repealed these guidelines.

Racial and Religious Profiling is Ineffective, Alienates Communities and Makes Everyone
Less Safe

Data from across the country demonstrates that racial profiling is an ineffective crime detection
tactic. Racial profiling is also unconstitutional and in violation of human rights obligations. It
contributes to mistrust and fear of police by members of minority communities who become less
likely to report crimes or serve as witnesses.

e A 2006 study commissioned by the DOJ found that Arab Americans were significantly
fearful and suspicious of federal law enforcement due to government policies. It also
found that both community members and law enforcement officers determined that
diminished trust was the most important barrier to cooperation. ™! Community groups
have also reported that members of these targeted communities became so afraid of
having any contact with officials after post-9/11 “national security” or “counterterrorism”
policies were introduced that they did not report domestic violence or other crimes, did
not ask for assistance in emergency situations, and, in some cases, did not seek medical
treatment Vi,

» A recent and as yet unpublished study from Salt Lake City, Utah analyzing the effect of
laws that deputize state and local police officers to engage in immigration enforcement
found that a/l residenis, not just those who may be undocumented, would be less likely to
report crimes if their local police was engaging in civil immigration enforcement.
Specifically, the study found that when white and Latino respondents considered a future
with such an immigration law, their willingness to report drug crimes was drastically
reduced—by approximately 20% for both white and Latino respondents. White
respondents were also 11% less likely to report violent crimes and the unwillingness of
Latino respondents to report violent crimes was higher than 25%. 3

Conclusion

Racial and religious profiling has long been seen as an inefticient tool for law enforcement and
has been recognized as such by law enforcement agencies at every level.

Former Homeland Security Secretary Michael Chertoff highlighted the ineffectiveness of
profiling based on national origin in the days after the 2009 Christmas Day bomb attempt on
board a flight bound for Detroit. “Well,” he said, “the problem is that the profile many people
think they have of what a terrorist is doesn't fit the reality. Actually, this individual probably
does not fit the profile that most people assume is the terrorist who comes from either South Asia
or an Arab country. Richard Reid didn't fit that profile. Some of the bombers or would-be
bombers in the plots that were foiled in Great Britain don't fit the profile. And in fact, one of the
things the enemy does it to deliberately recruit people who are Western in background or in
appearance, so that they can slip by people who might be stereotyping. So, I think the danger is,
we get lulled into a false sense of security, if we profile based on appearance. What I do think is
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important is t? lock at behavior. And that's something that we are doing and should continue to
do more of. "™

On the issue of state and local law enforcement being involved in the federal government’s
immigration enforcement responsibilities, numerous representatives of law enforcement agencies
and associations have flagged this as a troubling trend. The Arizona Associations of the Chiefs of
Police released a statement in opposition to their state’s Senate Bill (SB) 1070. Their statement
definitively says that, “[t]he provisions of the bill remain problematic and will negatively affect
the ability of law enforcement agencies across the state to fulfill their many responsibilities in a
timely manner.”' Chief Harris, President of the Arizona Associations of Chiefs of Police
emphatically stated, “You have one side saying that we’re going to do racial profiling. You have
another side saying we’re not doing enough ... 1t makes it very difficult for us to police our
communities.” Echoes of this statement were heard across the country from law enforcement
including the Los Angeles Police Chief Charlie Beck who stated that under such laws, "we will
be unable to do our jobs . . . laws like this will actually increase crime, not decrease crime.™

We agree with these law enforcement experts and the finding in the DOJ Guidance which states
that “[r]acial profiling in law enforcement is not merely wrong, but also ineffective. Race-based
assumptions in law enforcement perpetuate negative racial stereotypes that are harmful to our
rich and diverse democracy, and materially impair our efforts to maintain a fair and just society.”

Racial and religious profiling is humiliating and degrading to those who are targeted, violates
constitutional and international law, and is simply an ineffective law enforcement technique. All
local, state and federal law enforcement agencies should ban the use of “suspect classifications”
in their day to day duties and focus on the criminal enforcement work that prevents and solves
crimes while keeping our communities safe.

Recommendations:

¢ Congress should introduce and pass the “End Racial Profiling Act” instating a federal ban
on profiling based on race, religion, ethnicity and national origin at the federal, state and
local levels;

o Congress should repeal section 287(g) of the Immigration and Nationality Act;

¢ Congress should restrict if not eliminate funding for Secure Communities and other
programs that utilize state and local law enforcement agencies to conduct civil
immigration enforcement;

o Congress should work with the Administration to ensure that the Department of Justice’s
2003 Guidance Regarding the Use of Race by Federal Law Enforcement Agencies is
strengthened to cover profiling based on religion and national origin and to close the
loopholes that allow for profiling at the border and in the name of national security;

e Congress should urge the Department of Justice to revise the 2002 Inherent Authority
memo and reestablish the long-standing precedence of federal-only enforcement of
immigration laws;

o Congress should work with the Administration to terminate the NSEERS program and
repeal related regulations. Individuals who did not comply with NSEERS due to lack of
knowledge or fear should not lose eligibility for, or be denied, a specific relief or benefit.

10



127

Similarly, the federal government should provide relief to individuals who were deported
for lack of compliance with NSEERS but otherwise had an avenue for relief.

» Congress should work with the Administration to address the 2008 Attorney General’s
Guidelines for Domestic FBI Operations and the FBI’s Domestic Investigative
Operational Guidelines that implement the 2008 Attorney General’s Guidelines to ensure
they comport with constitutional and international human rights protections.
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ABouT SAALT

South Asian Americans Leading Together (SAALT), is a national, nonpartisan, non-profit
organization that elevates the voices and perspectives of South Asian individuals and
organizations to build a more just and inclusive society in the United States." SAALT’s strategies
include conducting policy analysis and advocacy; building partnerships with South Asian
organizations and allies; mobilizing communities to take action; and developing leadership for
social change. SAALT works with a base of individual members and advocates and is the
coordinating entity of the National Coalition of South Asian Organizations (NCSO), a network
of 39 organizations in 13 geographic regions that provide direct services to, organize, and
advocate on behalf of the South Asians in the United States. The experiences and local
knowledge of member organizations within the NCSO in large part inform the policy
recommendations included in this testimony.

SAALT denounces the use of profiling based on race, religion, ethnicity, national origin,
nationality, and immigration status. Especially since 9/11, South Asians, Sikhs, Muslims, and
Arab Americans have been subjected to policies that are based in profiling by federal, state, and
Tocal law enforcement activities. SAALT works closely with partner organizations to identify the
impact of profiling tactics and advocate against their utilization.? SAALT strongly urges the
passage of federal legislation, such as the End Racial Profiling Act, that eliminates profiling in
all its forms, including those resulting from post-9/11 policies and practices.

ABOUT THE SOUTH ASIAN COMMUNITY

The South Asian community in the United States is extremely diverse in terms of our ancestry,
ethnicity, national origin, immigration status, economic status, religion, culture, sexual
orientation, and political affiliation. South Asians trace their ancestries to Bangladesh, Bhutan,
India, Nepal, Pakistan, Sri Lanka, and the Maldives. The community also includes members of
the South Asian diaspora — past generations of South Asians who originally settled in many areas
around the world, including the Caribbean (Guyana, Jamaica, Suriname, and Trinidad &
Tobago), Africa (Nigeria, South Africa, and Uganda), Canada, Europe, the Middle East, and
other parts of Asia and the Pacific Islands (Fiji, Indonesia, Malaysia, and Singapore). South
Asians practice a diverse array of faiths and the community includes Muslims and Sikhs, who
have been particularly affected by profiling policies and practices, as well as Buddhists,
Christians, Hindus, Jains, and Zoroastrians. South Asians are also diverse in terms of
immigration status. The majority of South Asians who live in the United States are foreign-born,
with over 75% of the population born outside the United States, and possess a range of
immigration statuses, including student and worker-visa holders and their dependents; lawful
permanent residents; naturalized and native-born citizens; and undocumented immigrants,3

' For further information about SAALT, visit wwy.sa ft.org. (Last accessed May 17, 2010)

? For further information about SAALT s cfforts to climinate profiling and resources on the impact of profiling on
the Sonth Asian community, visit www saalt.org/pages/Racial-and-Religions-Profiling. himl. (Last accessed May 17,
2010)

3 U.S. Census 2000, Summary Files 1 through 4. See also, South Asian Americans Leading Together, “Demographic
Characteristics of South Asians in the United States: Emphasis on Poverty, Gender, Language Ability, and
Iminigration Status™ (2007). Available at
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The community is also experiencing significant increases in population growth. Over 2.8 million
South Asians reside in the United States.* Between 1990 and 2000, for example, the Indian,
Pakistani and Bangladeshi populations were the fastest growing segments within the entire Asian
American community.” The rapid growth of the South Asian community is reflected throughout
the country — while metropolitan areas such as New York/New Jersey, the San Francisco Bay
Area, Chicago, Los Angeles, and the Washington, DC metro area have the largest populations of
South Asians, areas with emerging populations include Atlanta, Houston, and Seattle.®

EXECUTIVE SUMMARY

SAALT supports the introduction and passage of the End Racial Profiling Act (ERPA), proposed
by Congressman John Conyers (D-MI) and Senator Russell Feingold (D-WT). We are pleased to
see the introduction of civil rights legislation that intends to eliminate the scourge of profiling of
communities of color. While historically, the impact of profiling has been experienced most
directly by African-American and Latino communities, over the past nine years since the terrorist
attacks of September 11, 2001, South Asian and Arab communities in the United States have
been targeted by law enforcement tactics and national security policies. As a result, individuals
of Arab or South Asian descent, and those practicing the Muslim and Sikh faiths, have also
experienced the devastating impact of profiling.

Specifically, [/2PA would do the following:

e Prohibit the use of profiling based on race, religion, ethnicity, or national origin by
federal, state, and local law enforcement

e Institute anti-profiling trainings for law enforcement agents

e Ensure data collection and monitoring of law enforcement activities as it relates to race,
religion, ethnicity, and national origin

e Develop meaningful procedures for receiving, investigating, and responding to
complaints

e Establish a private right of action for victims of profiling

o Authorize the Attorney General to provide grants to law enforcement agencies to
encourage the development and implementation of best policing practices and withhold
grants from law enforcement agencies that fail to comply with the Act

e Mandate the Attorney General to submit periodic reports to Congress on ongoing
discriminatory practices by federal, state, and local law enforcement

As aresult of these provisions, .RPA will lead to the elimination of profiling based on a range of
characteristics, including race, religion, ethnicity, and national origin by law enforcement at all
levels of government. In addition, victims of profiling would be able to file lawsuits on their
behalf against law enforcement agencies that violate their rights. Finally, law enforcement
officials would receive training on how to refrain from using profiling tactics and implement best

www.saalt org/atiachments/ 1/ Demographic?h 2 0Characteristics$ a2 00208 A% 20i184%20U S.pd(. (Last accessed May
17,2010)

4U.S. Census Bureau, American Community Survey (2006).

® See note 3.

°1d.
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practices that enable community policing. With ERPA in place, the utilization of law
enforcement tactics relying on profiling will be lessened, and communities of color will have
more reasons to trust law enforcement.

SAALT also encourages the adoption of several additional provisions in order to strengthen
ERPA. In many ways, the current language within ERPA reflects our country’s historic
understanding of profiling — one that is based primarily on race and is limited to traffic stops or
drug trafficking. Yet, in today’s society, profiling is used and experienced in additional and
different ways, as we have observed in the post-9/11 environment. Today, profiling tactics are
used by authorities enforcing immigration and national security policies, and the communities
enduring the impact of profiling now also include Asian Americans, Arab Americans, South
Asians, Sikhs, and Muslims in the United States.

To reflect the pernicious and evolving forms of profiling that exist today, SAALT recommends
the inclusion of provisions that explicitly address profiling that has occurred in the post-9/11
context, including the following:

o In order to apply to situations of profiling occurring in the airport context, ensure the
definition of law enforcement’s “routine and spontaneous activities” covered by FRPA
includes searches of persons, possessions, or property of individuals “in any form of
public or private transit”

e In order to apply to situations of profiling resulting from FBI surveillance activity, ensure
the definition of law enforcement’s “routine and spontaneous activities” covered by
1iRPA “data collection and analysis, assessments, and predicated investigations”

e In order to capture information on the rates of profiling in the various contexts that it
occurs, beyond “stop and frisk” situations, ensure that data analysis provisions apply to
“disparities in other data collected pursuant to routine or spontaneous investigations”

¢ In order to clearly apply to profiling that has occurred since 9/11, ensure specific findings
outlining the impact of such policies and practices

By including these provisions, 22RFA would become a more comprehensive piece of legislation,
which can provide direction to law enforcement authorities and protection to as many individuals
in the United States as possible.
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PROFILING AND ITS CONSEQUENCES

“The data do not support the profiling assumption  that using racial or ethnic
appearance io iargel law enforcement efforis will make for more efficient, more accurafe
policing, or for the arrest of more eriminals. In fact, the opposite is lrue. Using race does
not cause hit rates to go up; instead, the hit rate actually drops.”

- Professor David Harris, University of Pittsburgh School of Law’

Profiling is a law enforcement tactic that connects individuals to crimes based on characteristics
unrelated to criminal conduct, such as race, religion, ethnicity, national origin, and perceived
immigration status. Federal, state, and local law enforcement officials often use these factors as
predictors of criminal activity. Historical and contemporary examples include the use of racial
profiling when stopping African-American motorists, interrogating Latino travelers, and
questioning and searching South Asian, Muslim, Sikh, and Arab individuals. Despite the fact
many claim to extol the necessity of profiling, the reality demonstrates that the consequences of
profiling underscore the need for it to be eliminated. Specifically, the failures of profiling include
how it ineffectively diverts limited resources away from law enforcement; undermines trust
between targeted communities and law enforcement; and perpetuates misconceptions about
affected communities in the eyes of the general public.

Diverts Limited Law Enforcement Resources

Evidence and experts have shown that profiling is a counterproductive method of identifying
criminals and national security threats. In many cases, law enforcement agents miss the real
criminals by focusing on a race-based profile rather than looking for specific behavioral
indicators of illegal activity.® In fact, prior to 9/11, the then-U.S. Customs Service eliminated the
use of race, ethnicity, and gender in determining which passengers were subject to searches and
began focusing solely on behavioral factors indicating suspicion.” A subsequent study by
Lamberth Consulting revealed that this change in policy resulted in an almost 300% increase in
searches that actually yielded illegal contraband and activity."’

Yet many law enforcement agencies at all levels of government instead continue to rely upon
factors, such as race, religion, ethnicity, and national origin, rather than neutral indicators of
suspicious activity. By employing such tactics, law enforcement agents are diverting their limited
time and resources away from individuals who actually pose a threat. In the post-9/11 context,
while South Asians, Muslims, Sikhs, and Arabs have disproportionately endured the impact of
national security policies, many of the individuals charged with terrorist activity have not been
from Muslim-majority countries. Jose Padilla, Richard Reid, and Colleen LaRose (also known as

7 David Harris, “Confronting Ethnic Profiling in the United States,” Justice Initiatives, Open Socicty Justice
Initiative (Junc 2005).

8 See, e.g., Amcrican Civil Libertics Union of Arizona, riving While Black or Brows: An Analysis of Racial
Profiling in Arizona (April 2008). Available at www actuaz. org/DrvingWhileBlackorBrown.pdf. (Last accessed
May 17, 2010)

? See generally, Lamberth Consulting, “Racial Profiling Doesn’t Work.” Available al
?gDL@11{}91@;@;51}1@1)3.4&1;/nbm\i-mcini»m'oﬁ]in,q/mcml-pmf]liggggqggg-yggk asp. (Last accessed May 17, 2010)
U lId.
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“Jihad Jane”), are all examples of individuals who do not fit the “Muslim terrorist” profile that
law enforcement agencies have been using over the past nine years.

Undermines Trust Between Targeted Communities and Government

The effects of profiling policies are far-ranging on communities that are being targeted by such
tactics. Individuals from these communities feel disempowered and marginalized, and in many
cases, do not trust government officials or law enforcement. Community members begin to feel
wary about reporting criminal activity or seeking protection to due perceptions that law
enforcement is biased and not committed to the affected community’s safety. Law enforcement
agents find that their connections and contacts to communities being profiled are weakened."'
And, the rates of people of color and immigrants who are stopped, questioned, incarcerated,
detained, and deported due to the use of profiling tactics begin to increase.

In the post-9/11 context, policies implemented in the name of national security have resulted in
South Asian, Muslim, Sikh, and Arab community members becoming hesitant to contact police
when they feel unsafe. For example, numerous South Asian women’s organizations that assist
community members facing domestic violence reported that post-9/11 policies have not only
resulted in an increase in abuse but also made battered women afraid to contact police.”® In
addition, profiling policies have raised suspicion within affected communities about sharing
personal information with the federal government and heightened fears around participation in
efforts intended to benefit the community, such as the U.S. Census.™*

Perpetuates Public Misconceptions and Stereotypes of Targeted Communities

Profiling on the basis of factors such as race, ethnicity, religious affiliation, national origin and
immigration status, fuels perceptions among the public at large that targeted community
members are worthy of heightened suspicion. In fact, a report by SAALT compiling and
analyzing incidents of xenophobic rhetoric in political discourse showed at least 31 remarks
made by elected officials and political candidates linking South Asians, Muslims, Sikhs, and

" See, e.g. Madison Police Department Detective Alix Olson, “ American law enforcement must demand the
removal of Sheriff Arpaio from duty™ (Jammr\ 14, 2010). Available at www Iuffingtoupost.com/alix-
famerican-t y: gnfmccmmt 7end. (Last acccsscd Ma\ 17 2010)

Pr ofxlmg in the l ‘nited States: A Follow-Up Report to the
Discrimination (2009). Available at www.aciu org/{iles/p
17,2010)

' Immigration Policy Center, “Targets of Suspicion: The Impact of Post-9/11 Policies on Muslims, Arabs, and
South Asians in the United States,” (hereinafter “IPC Report™) fmmigration Policy In IFocus, Vol .3, Issue 2 (May
2004). Available at www.irimigrationpolicy.org/sites/defanlt/files/docs/ Targcts%20of%20Suspicion.pdf. (Last
accessed May 17, 2010) See also “Letter from South Asian Women’s Organizations to White House Council on
Women and Girls and White House Advisor on Violence Against Women™ (November 2, 2009). Available at
http:/isaalt.orgfattachiments/ 1/Lettor¥e2 Ofrom®e20 Seut %20 A sian%20Organizations ¥ 200n%620 Vinlencc a2 lagainst
Va2 o (Last accessed May 17, 2010)

M Tara Barahmpour, “Some Muslims, feanng backlash, worry about intent of Census.” The Washington Post
(March 20, 2010) Av: 'ulablc at ww' Loom/wp-

dyw/content/article/2010/33/ g Iiast accessed May 17, 2010)

6

C ommtttee on the Elimination of Racial
erd_finalreport. pdf. (Last accessed May

20100309016




135

Arabs to terrorism between 2002 and 2008." In addition, at least four such remarks were
statements in support of profiling based on misperceptions that these community members
inherently pose a national security threat to this country.'®

Such policies and statements consequently foster an environment that makes it more likely that
individuals from affected backgrounds will be subjected to harassment, bullying, and
discrimination in other settings as well, such as in the classroom, at work, and other public

17 : . . .
venues. ' For example, many reports emerged immediately after 9/11 (and still occasionally
recur to this day) of South Asians, Muslims, and Sikhs being removed from flights, even after
passing through security and boarding planes, due to unfounded concerns raised by crew
members and fellow passengers.

POSsT-9/11 PROFILING AND THE SOUTH ASIAN EXPERIENCE

“Since September 11, our nation has engaged in a policy of institutionalized racial and
ethnic profiling ... {f Dr. Martin Luther King Jr. were alive today ... he would tell us we must
not allow the horrific acts of terror our nation has endured to slowly and subversively
destroy the foundation of our demoeracy.”

— Congressman John Conyers, in a civil rights celebration of Dr. Martin
Luther King’s birthday (2002)

While profiling of African-American and Latino communities continues unabated, as alluded to
above, a new dimension arose when South Asian, Muslim, Sikh, and Arab community members
also became targets for suspicion by law enforcement following 9/11. National security and
immigration policies in the post-9/11 environment have led to racial, religious and national
origin profiling by local, state and federal law enforcement agencies in three specific arenas:

e Travel at airports (including security screenings, border inspections, and terrorist
watchlists);

e Immigration-related consequences of national security policies (including special
registration; lengthy background checks delaying naturalization applications), and

"> South Asian Americans Leading Together, “Documented Incidents of Xenophobia and Intolerance in Political
Discourse: Part I” (October 2008). Available at

WA, S8 ofatiachunents’ /X enophobia%20Commumuty %20Genenl% 20 Qolober%e2020082  pdf. (Last accessed
May 17, 2010)
" rd

1" See generally, National Coalition of South Asian Organizations, A National Action Agenda: Policy
Recommendations 1o Empower South Asian Communities  Civil Rights and Civil Liberties Section (July 2008).
Available at www.ssalt orp/attachiments/ 1/Civil%620R ights%20and %20 Civil%20Liberties. pdf. (Last accessed May
17,2010,

'% See e.g. Sharon Cohen, “Arab Americans Complain of Profiling” (Case of Ashraf Khan flying to Pakistan),
Associated Press (September 23, 2001). Linda Gibson, “Uncasy pilots refuse Arab-named travelers™ (Cascs of
Akbar Ali and Muhammad Naeem [tom Pakistan), St. Pefershurg Times (September 22, 2001). Available at

wirw. splitnes com/ News/ Milisborough,
Herbert, “High Altitude Rambos™ {
19, 2002).
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e Government surveillance of communities (including at places of worship, community
organizations, and charities)

As described below, these policies have had a disproportionate impact on South Asian, Muslim,
and Sikh, as well as Arab and Middle Eastern, communities in the United States, and have
disrupted the lives of individuals from these backgrounds.

Profiling While Traveling

“My family and I have been stopped and questioned at the border. As a police officer, | was
shocked to see the federal government searching and questioning innocent travelers simply
trying to return home. Targeting travelers based on their religion is not an effective way to
protect our country—it is a costly distraction from those who mean us harm.”

- New York Police Department Detective Jamiel Altaheri (April 2009)*

Although the U.S. government officially denies that it has employed profiling in the post-9/11
environment, there is evidence that various federal law enforcement agencies are subjecting
travelers to profiling on the basis of race, ethnicity, religion, and nationality at airport security
border inspections, and in the context of terrorist watchlists. While efforts to ascertain the actual
scope of these policies and practices are stunted by the reluctance or unwillingness of
government agencies to audit and provide complete data on its activities, organizations
advocating on behalf of affected communities have been able to compile anecdotal and self-
reported figures.

Secondary Screening Practices at Airports (conducted by U.S. Transportation Securily

Administration)

In the wake of 9/11, the U.S. Department of Transportation was praised for implementing
screening policies that respected the civil rights of passengers from various religious
backgrounds. Yet, airport screening procedures were subsequently altered in a manner that
resulted in the targeting of many South Asian, particularly Sikh and Muslim, travelers. In August
2007, the Transportation Security Administration (TSA) within the Department of Homeland
Security (DHS) instituted guidelines affecting those who wore religious headcoverings,
including turbans worn by Sikh men and headscarves worn Muslim women. According to these
guidelines, these individuals were subject to the “possibility of additional security screening,
which may include a pat-down search of the headcovering” and “may be referred for additional
screening if the security officer cannot reasonably determine that the head area is free of a
detectable threat item.”” In addition, TSA officers routinely informed passengers that the

' Quote from Muslim Advocates, Unreasonable Intrusions: Investigating the Politics, Faith & Finances of
Americans Returning Home (April 2009). Available at

www mushmadvocaies.org/documents/Unieasonable_Intrusions_2009.pdf. (Last accessed May 17, 2010)

* Transportation Sccurity Administration, “News & Happenings: Sccurity Screening of Head Coverings”™ (August
ronmps.shitm. Last acoessed May 17, 2010
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guidelines automatically mandated searches of certain headcoverings, including the turban,
regardless of whether the metal detector was set off.>'

In response to advocacy efforts from various civil and immigrant rights organizations,
particularly those representing Muslim and Sikh communities, the guidelines were revised to the
current “bulky clothing” screening procedure that leaves it to an individual TSA officer’s
discretion to conduct a secondary screening if they believe the headcovering was bulky.? It also
requires a TSA officer to provide the choice a private screening or use of a puffer machine, a
self-pat-down and test for chemical traces through a finger swab, or a pat-down of the
headcovering from a TSA officer.”

Despite improvements to airport screening policies, in practice, many South Asian travelers
routinely encounter secondary security screening by TSA officers and some are continually told
that turbans and headscarves require an automatic search. In fact, a report by The Sikh Coalition
found that among Sikh travelers surveyed, there was a 100% secondary screening rate for those
wearing turbans at certain airports.**

Below are a few incidents that underscore the abuse of discretion on the part of TSA officers and
their impact on South Asian travelers:

Nadia Hassan, a Maryland woman traveling from Washington Dulles to Los Angeles in
January 2010, was instructed by TSA officials to take off her headcovering. When she
declined, she was put through a public full-body patdown and all her belongings were
tested for bomb-making chemicals. When she asked TSA officials about her treaiment,
she was told that a policy went into effect mandeting searches of all headscarves.”

A Sikh passenger who had been 10ld to proceed without secondary screening at
Richmond Airport was called back for secondary screening when a supervisor yelled to
the original screener, “Hey, he has to gei paited down.”™

The severely disproportionate impact that TSA officers’ actions have on South Asian, Sikh, and
Muslim travelers is often based on the lack of adequate training on existing protocols and can be

2! Letter from Senators Richard Durbin, Russell Feingold, Barack Obama, and Jeff Bingaman to TSA
Administrator/DHS Assistant Sceretary Kip Hawley (September 25, 2007). Available at
www.sikhcoalition.orp/advisorics/docunents/ TS ALetteronSikhScreening pdf. (Last accessed May 17, 2010)

2 Transportation Security Administration, “News and Happenings: TSA Adjust Security Procedures for Bulky
Clothing” (October 15, 2007). Available al www.{sa gov/press/happenings/sop _adjustnents.shi. See also
Transportation Security Admmstration, “News and Happemngs: TSA's Head-1o-Toe Screening Policies” (October
. (Last accessed May 17, 2010)

23

Id.
# The Sikh Coalition, The TSA Report Card: A Quarterly Review of Security Screenings of Silh Travelers in U.S.
Airports, (02 2009 (August 2009). Availablc at
iredferchange.comvo/ 160 7/images/ 2009420002920 R oport%20Card pdf. (Last accessed May 17,

2010).
* Council on American-Islamic Relations, “TSA tclls Muslim traveler hijab now triggers security checks” (January
6, 2010). Available at
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* See note 24,
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fueled by blanket assumptions about community members posing a threat to national security.
Federal policies must be instituted that prohibit profiling in airport security screening
procedures; mandate data collection and audits on the part of TSA to determine whether
profiling is occurring; and require routine and uniform training of officers on civil rights
protections guaranteed to travelers,

Intrusive Border Questioning and Searches (conducted by U.N. Customs and Border Protection)

Travelers seeking to enter or re-enter the country from abroad are required to undergo security
screening and immigration inspection administered by U.S. Customs and Border Protection
(CBP) within DHS. Under current policies, CBP uses a two-track system for screening persons
entering the country — one for U.S. citizens and another for non-citizens. On either of these
tracks, agents may select a traveler for secondary enhanced screening that can include intrusive
body and baggage searches, extensive questioning, and detention.

South Asian travelers entering or returning to the United States have been targeted for detailed
interrogation about political views, family members, friends and acquaintances, financial
transactions, and religious beliefs. In fact, two civil rights organizations, Asian Law Caucus and
Muslim Advocates, have documented complaints about invasive inspections by CBP officers at
U.S. ports of entry.”” The complaints were overwhelmingly lodged by travelers of South Asian,
Muslim, %gd Middle Eastern descent, and many were U.S. citizens and lawful permanent
residents.

In addition to intrusive questioning, such travelers have been compelled to turn over personal
belongings, including laptop computers, cell phones, letters, digital cameras, confidential
company documents, and business cards.” Individuals were often quizzed about the knowledge
of their documents, photos, and contacts. Items were often searched and copied by CBP officers
with virtually no evidence that the individual posed a legitimate threat while simultaneously
violating basic privacy rights of those affected.*®

Below are a few incidents that demonstrate the impact that these practices have had on South
Asian travelers seeking to come into the United States:

Anila Ali, a naturalized U.S. citizen, originally from Pakistan, teaches middle school near
Los Angeles and is an active member of various community-based and charitable
organizations. In December 2007, she flew back to Los Angeles afier attending her
mother’s funeral in Pakistan. Upon arrival af the airport, a CBP officer shouted at her (o
step aside, saying “You re here from Pakistan? Go over there!” After being pulled aside,

¥ Muslim Advocates, Unieasonable Intrusions: Investigating the Politics, Faith & Finances of Americans
Returning Home (hmcmaftcr “‘Muslim Advocates Report™) (April 2()( ‘)) Available at

cuments/Ur nabic_Intrusions 2! {f. (Last accessed May 17, 2010). See also,
Asian Law Caucus Refummg Home: How Government Practices Undermine Civil Rights At Our Nation’s
Door: erp (hcrcmaﬂcr “Asian La“ Caucus chon"') (Apri] 2009). Available at www asianlaweancns.erg/wp-
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a CBP asked her about her travels and handled every item in her purse, even opening
tampons. When she asked the agent’s supervising officer why she had been singled oul,
she was told that is was because of where she was born and her name. This was the fifth
time in recent years that she had been pulled aside for questioning.”’

“Rajiv”, a U.S. citizen and resident of the District of Columbia, is an artist of Indian
descent and, despite his Hindu heritage, is often misiaken for being Muslim on account of
his prominent beard. In September 2008, he returned to the ULS. from visiting family in
India, and was detained for 30 minutes at John F. Kennedy airport in New York City.
CBP agents searched his luggage, where they found his laptop and a 500GB external
hard drive. They took both sels of equipment (o another location and returned half an
hour later. They also asked questions about his travel companions, whom he visited, how
often he traveled overseas, and where his family lived. Agents took a particular interest

in his visa to visit Pakistan, asking multiple times about the nature of his interest in
traveling there.”

Questioning individuals about their religious or political views and scrutinizing their personal
belongings, particularly when based on factors unrelated to criminal activity and individualized
suspicion, has a chilling effect on freedom of expression and association. Given this impact and
the denial of basic rights, Congress must enact policies that prohibit law enforcement
agencies, including CBP, from relying on race, ethnicity, national origin, or religion,
specifically in the context of border inspections and investigatory decisions.

Terrorist Screening Database (maintained by the Terrorist Screening Center)

The Terrorist Screening Center (TSC) within the Federal Bureau of Investigation (FBI)
maintains the U.S. government’s centralized and consolidated Terrorist Screening Database
(TSDB) (also known as the “terrorist watchlist”). Included within the TSDB are two subset lists:
the “No-Fly List”, where listed individuals are prohibited from boarding airlines; and the
“Selectee List”, where listed individuals are subjected to additional secondary screening. > The
TSDB is described by the FBI as “a single database of identifying information about those
known or reasonably suspected of being involved in terrorist activity >**

The TSDB has come under severe public criticism for being overbroad, inaccurate, and
mismanaged. As of March 2009, there were one million names on the list, but given that the
database is overly expansive and not updated, it has often yielded a number of “false positives”
while simultaneously not capturing individuals who actually pose a threat to national security.*®
In fact, in 2008, 33,000 entries were removed by the FBI pursuant to an effort to purge the
database of outdated information and individuals whose names were cleared after investigation.*®

* See note 27, Asian Law Caucus Report.
% See note 27, Muslim Advocates Report.
% Federal Burcau of Investigation, “Terrorist Screening Center: Frequently Asked Questions.” Available at
;ﬁxmv,ﬂ)i govitcrrorinfo/counterrorism/fags. him. (Last acccssed May 17, 2010)

1d
3 Peter Eisler, “Temorist watchlist hits 1 million.” US4 T¢ oday (March 10, 2009). Available at
%gtp'/,"\nﬂv.usa@ijﬂ\imm/nc:ws,’washing!gsl,’lﬂ(‘,‘)-m»lﬂ-xvngclﬂiatv N.htm. (Last accessed May 17, 2010).
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In addition, between 2007 and 2009, approximately 51,000 individuals had filed "redress"
requests claiming they were wrongly included in the database.”’ In Congressional testimony,
even DHS stated that the use of similar data in the airport context would “expand the number of
misidentifications to unjustifiable proportions without a measurable increase in security.” In the
context of border searches and inspections, it has been noted that CBP “screens individuals
against more name records from the consolidated terrorist database than any other federal
agency,” thus increasing the likelihood of individuals being questioned and searched simply
based upon their name, ethnicity, and country of origin **

The criteria used to populate these lists are not public, making it impossible for community
members to ascertain whether they are indeed included in the database. Yet the fact that various
government agencies, including TSA and CBP rely upon the TSDB coupled with the
disproportionate impact the these agencies’ security measures have had on South Asian, Muslim,
Sikh, and Arab community members, raises the strong possibility that race, religion, ethnicity,
and national origin are factors used in developing and maintaining these lists. Congress must
ensure that there is adequate oversight to ensure accuracy within the TSDB and, in
particular, that profiling on the basis of race, religion, national origin, and ethnicity are not
the sole factors determining an individuals” inclusion on its lists.

Profiling in the Immigration Context

“Times of crisis are the true lest of a democracy. Our nation still bears the scars of an
earlier crisis when our government went too far by detaining Japanese, (German, and
ltalian Americans based on their race, ethnicity, or national origin. We should not repeat
those same mistakes.”

- Letter from Senator Russell Feingold, Senator Edward Kennedy, and
Congressman Conyers (December 2002)

As a predominantly foreign-born community, South Asians routinely interact with the
immigration system and, in the post-9/11 era, policies implemented purportedly in the interest of
national security have resulted in harsh immigration-related consequences. Such policies have
often been used as a proxy for immigration enforcement crackdowns on South Asian, Muslim
and Arab communities. In fact, in the weeks immediately after 9/11, South Asians, Muslims, and
Arabs, were apprehended and detained by the FBI and held without charge; eventually, most
were deported for minor immigration violations rather than any terrorism-related offenses.*
Programs and practices, such as the National Security Entry-Exit Registration System (NSEERS)
and lengthy security background check delays in processing individuals’ naturalization
applications, have similarly yielded no proven counterterrorism information while
simultaneously resulting in the selective deportation and denial of immigration benefits of
community members based on race, religion, and national origin.

1d.

* See note 27, Asian Law Caucus Report

*U.S. Department of Justice, Office of the Inspector General, The September 11 Detainees: A Review of Treatment
of Aliens Held on Immigration Charges in Connection with the Investigation of the September 11 Attacks (June
2003). Available at www justice. gov/oig/special0306/index. ittn. (Last accessed May 17, 2010)
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NSEERS Special Registration (enforced by U.S. Department of Homeland Securify)

Initiated by the U.S. Department of Justice in 2002, the special registration program under
NSEERS required nonimmigrant males over the age of 16 and who were nationals of 25
specified countries to be fingerprinted, photographed, and questioned by immigration authorities
at ports of entry and local immigration offices.** With the exception of North Korea, the list was
exclusively comprised of Arab- or Muslim-majority countries in the Middle East and South Asia,
including Bangladesh and Pakistan. Failure to comply with NSEERS led to fines, detention and
deportation. By September 2003, more than 80,000 men had complied with the program; over
13,000 were subjected to investigations, primarily related to irregularities in their immigration
status.*! The government has yet to identify the extent to which the NSEERS program protected
national security.

The impact on South Asian communities in the United States was severe and palpable. Many
within the Bangladeshi and Pakistani communities who participated in the program in order to
remain in compliance with the law, were placed into deportation or removal proceedings for
minor immigration violations. Others who were not aware of the program, because of a lack of
proper public notification and often confusing information about its requirements on the part of
the government, were charged with “willful failure to register”, damaging their ability to obtain
immigration benefits for which they were otherwise eligible.*? In addition, previously vibrant
Bangladeshi and Pakistani neighborhoods in various parts of the country, particularly in New
York, became vacant as community members fled the country.**

While portions of the program were suspended in 2003, certain aspects still remain, including
registration at ports-of-entry and departure as well as penalties for those who did not comply ™
In addition, similar programs arose, including Operation Frontline (formerly known as the
Ociober Plan), which led to the investigation and arrests of immigrants from Muslim-majority
countries between May 2004 and February 2005.* Relying upon various government
immigration databases, including those resulting from NSEERS program, this enforcement effort
led to the targeting of individuals simply based on their religious affiliation and national origin in

* See generally, U.S. Department of Homeland Security “Special Registration Archives.” Available at
WWW.ioe.pev/pi/specialicgist i (Last accessed May 17, 2010)

N See generally, Karce rab Anti-Discrimination Committee and Shoba Sivaprasad Wadhia,
Center for Immigrants” Rights, Penn State’s Dickinson School of Law, NSEERS: The Consequences of America’s
Efforts to Secure Iis Borders (March 31, 2009). Available at wyww.ade org PR/ nscerspaper.pdf. (Last accessed May
17,2010)

L rd

¥ See generally, South Asian Americans Leading Together, “The Continuing Impact of the Special Registration
Program” (hereinafter “SAALT Continung Impact Factsheet™) (December 2005). Available at

www.saalt orp/attachments/ 1/Spec%20Rep% 20 Factshect.pdf. (Last accessed May 17, 2010). See also nate 13, IPC
Report.

" U.S. Department of Homeland Sccurity, “Fact Sheet: Changes to National Security Entry/Exit Registration
System (NSEERS)™ (December 1, 2003). Available at www.dhs. gov/xnews/rcleases/pross release_0303.shtm. (Last
accessed May 17, 2010)

% American-Arab Anti-Discrimination Committee and Yale Law School, “ICE targets immigrants from Muslim
majority countrics prior to 2004 Presidential clections™ (October 2008). Available at
www.ade.org/PDE/fronthine. pdf. (Last accessed May 17, 2010)
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the name of national security.”® Again, the government has failed to show the link between the
protection of U.S. interests and the targeting of individuals based on their nationality.

Below are a few incidents that demonstrate the impact that the NSEERS program continues to
have on South Asians in the United States:

Originally firom Pakistan, Mr. A. was a legally blind elderly gentleman who resided in
Brooklyn. He came to the United States to seek medical treatment for his blindness and
was living here for over ten years. He subsequently oversiayed his visa and became
undocumented. Then, in the winter of 2003, he learned of NSLIRS at a town hall meeting
with government officials. Al the meeting, he was encouraged io register and learned thai
this could legalize his status. Subsequently, Mr. A. appeared for NSELRS and, fo his
surprise, was detained by immigration officials due to his lack of status. During his
detention, he was held in a highly air-conditioned room in winter, told to remove his
warm clothing, and had his passport confiscated. Lacking any identification or
immigration status, Mr. A. was unable to obtain necessary medical treatment for his eyes.
Lollowing his detention, he was placed in removal proceedings.”’

Abu Hasan Mahmud Parvez is a native and citizen of Bangladesh who entered the United
States on a diplomatic visa and was later granted a student visa. He then married a
Bangladeshi woman, who was in the process of applying for a green card, and together
they had a United States citizen son. However, Parvez was placed in removal
proceedings, due to avisa overstay, even afier complying with NSEERS.*

Given its explicit targeting of individuals of nationals from South Asia and the Middle East
coupled with its complete ineffectiveness at promoting the country’s safety, it is vital that
Congress eliminate NSEERS and similar programs that result in the selective enforcement
of immigration laws implemented in the name of national security.

Security Background Check Delays in Naturalization Applications (conducted by U.S.
Citizenship and Immigration Service and I'ederal Bureau of Investigation)

Another example of the impact of profiling on the South Asian community arises in the
adjudication of applications for immigration-related benefits. Under current immigration laws
and regulations, all applications submitted to the U.S. Citizenship and Immigration Service
(USCIS) must undergo various security background checks — including clearance through the
Interagency Border Inspection System (I1BIS), FBI fingerprint databases, and the FBI National
Name Check Program — before they are approved. By law, decisions on naturalization
applications should be completed within 120 days after a naturalization interview. Yet, as a result
of the FBI name check process in particular, many South Asian community members have had
their applications severely delayed, sometimes for years. While USCIS and the FBI took
promising measures in 2008 to improve the processing times for such applications, many South
Asians continue to await naturalization for which they are eligible.

%
Id.

T See note 43, SAALT Continuing Tmpact Factsheet.

*® See note 41.
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The corollary effects of security-related background check delays have been far-reaching, as
affected individuals have been denied certain rights and benefits solely afforded to U.S. citizens.
For example, many South Asians have been unable to take advantage of expedited processing of
sponsorship applications for spouses and children abroad of U.S. citizens. Community members
also face barriers in pursuing careers in government that are reserved for U.S. citizens. In
addition, many who have been unable to naturalize face heightened scrutiny by CBP, as
described above, because of their nationality.

The following incident demonstrates the impact that security-related background check delays
have had on South Asian naturalization applicants:

In November 2001, a Pakistani national applied for naruralization, and in November
2002, he received a letter informing him that he passed the requisite inferview and exams
but the application could not yet be approved because of background checks. After
waiting four years for notice of the naturalization oath ceremony, he went to his
Congressional representative and inquired about the delay. His representative was also
informed that the application remained pending because of ongoing background checks.
Not having any family in the U.S., he wanted to sponsor his parents in Pakistan to come
to the United States because they were elderly and ill. Despite having absolutely no
criminal record, when returning twice from Pakistan while awaiting naturalization, he
was stopped and held for interrogation af the airport upon arrival.™

Such cases highlight the need for Congress to ensure that immigration applications are not
denied or delayed because of an individual’s nationality, national origin or religion.

Profiling and Sarveillance

“JUlsing race . .. as a proxy for potential eriminal behavior is unconstitutional, and it
undermines law enforcement by undermining the confidence that people can have in law
enforcement.”’

- Former Attorney General John Ashcroft (February 2002)

As part of counterterrorism efforts, law enforcement has focused its activities, including
surveillance, investigations, and undercover operations, on the Muslim population in the United
States, affecting many South Asian community members. Various policies and practices have
been employed by law enforcement agencies, including the infiltration of ethnic and religious
communities through the use of informants and agents provocateurs as well as FBI policies
expanding the ability to commence national security investigations with virtually no preliminary
evidence required.

% New York Universily School of Law, Center for Human Rights and Global Justice, Americans on Hold: Profiling,
Citizenship, and the “War on Terror.” Available at www.chrg org/docs/ AOH/AmenicansontoldReport.pdf. (Last
accessed May 17, 2010).
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Individuals have been investigated at their places of employment, their homes, and their schools
and universities, and have had their families, friends, classmates, and co-workers questioned and
harassed. In addition to the targeting of individual community members, selective intelligence-
gathering has also affected the community’s religious organizations, such as mosques and
Muslim charities. Keeping these communities under watch has resulted in a chilling effect on the
civic participation of Muslim individuals, including those in the South Asian community. Many
have reported that surveillance, for example, has caused them to not attend mosque, avoid
making charitable contributions, and refrain from having conversations about political issues,
such as U.S. foreign policy.50

While investigations and surveillance foster sentiments within affected communities of feeling
under siege, rarely do they result in any concrete terrorism-related charges. In fact, most cases

have either resulted in no charges being filed at all or with the filing of lesser charges, such as

immigration-related offenses, tax evasion, or document fraud.

Use of Informants and Agent Provocateurs (employed by I'ederal Bureau of Investigation)

Since 9/11, law enforcement agencies have increasingly employed tactics that turn community
members into the “eyes and ears” of the government to ascertain suspicious activity. While it is
vital for all community members to remain vigilant in order to prevent threats, policies and
practices implemented by the government have had the effect of turning community members
against one another. For example, the FBI often infiltrates mosques and other places where
Muslims gather through informants who track the activities of those who attend and even help to
promote terrorist plots that entrap unsuspecting Muslim community members.” In some
instances, anecdotal evidence suggested that community members have been pressured to
become informants through monetary incentives, revocation of immigration status, and even the
threat of arrest.

The following case demonstrates the impact that the use of informants and agents provocateurs
has had on the lives of innocent members of the South Asian community:

In a 2002 case in Lodi, California, federal agents paid a Pakistani immigrant nearly
8230,000 to infiltrate a predominantly Pakistani mosque. The informant aggressively
pushed for a conmnunity member, Hamid Hayar, to attend a terrorist training camp in
Pakistan.”

The use of informants has promoted fear and mistrust within the South Asian community,
particularly among those who attend mosques. In addition, it simultaneously undermines law

* See generally, American Civil Libertics Union, Blocking Faith, Freezing Charity: Chilling Muslim Charitable
Giiving in the "War on Tervorism Iinancing” (June 2009). Available at

Tt/ df. (Last accessed May 17, 2010)

™ See e.g. Michacl Wilson, “In Bronx Bomb Case, Missteps Caught on Tape,” the New York Times

(May 21, 2009). Availablc at www.nviin am/2000/05/2 2 /nvregion/22plot htmi7pagewanted=1. (Last accessed
May 17, 2010). See also William K. Rashbaum, “Man Gets 30 Years in Subway Bomb Plot,” The New York Times.
(January 9, 2007). Available al www nviimes.c
*2 Frontline, “Interview with James Wedick (October 10, 2006). Available at
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enforcement efforts to forge stronger ties with the community in order to identify actual threats
to national security. Congress must ensure that measures that ban profiling on the basis of
race, religion, ethnicity, and national origin apply to federal law enforcement agencies,
such as the FBI, engaged in surveillance activities that rely upon the use of informants and
agents provocateurs,

Domesiic Investigative Operational Guidelines (emploved by Federal Bureau of Investigation)

In October 2008, the Department of Justice, under the direction of former Attorney General
Michael Mukasey, issued revised FBI guidelines that relaxed restrictions on federal law
enforcement to conduct threat assessments using factors based on religion and ethnicity. Initially
unavailable to the public, advocacy by privacy rights and civil rights organizations, including
Muslim Advocates, led to the release of a redacted version; yet, provisions related to mosque
infiltration and mapping of religious and ethnic communities remains undisclosed. ™

The current Domestic Investigative Operational Guidelines (DIOGs), which went into effect in
December 2008, provide the FBI significant latitude to target its efforts on Middle Eastern and
Muslim communities, including the South Asian community, in several different ways. First, the
guidelines explicitly allow the use of race and religion in investigations. They undermine even
the narrow protections articulated in the Department of Justice’s 2003 Guidance Regarding the
Use of Race by Federal Law Enforcement Agencies (DOJ Guidance), which states:

“In making routine or spontaneous law enforcement decisions, such as ordinary traffic
stops, Federal law enforcement officers may not use race or ethnicity to any degree,
except that officers may rely on race and ethnicity in a specific suspect description. This
prohibition applies even where the use of race or ethnicity might otherwise be lawful.>**
(emphasis added)

The DIOGs provide much more restricted limitations on profiling by stating that agents cannot
conduct investigative activity “solely on the basis of race,” or solely on the basis of First
Amendment activity™, in direct violation of the standard set forth in the DOT guidance.

Second, the DIOGs lower the threshold necessary to commence threat assessments without
requiring adequate factual basis or supervisory approval for national security cases.” By
removing the requirement for a factual predicate, they open the door to abuse of power and
profiling. In addition, by calling these investigations “assessments,” FBI agents can investigate
any person they choose without mandating an evidentiary connection between the agent’s

** Muslim Advocates Ireedom of Information Act Complaint to the U.S. Department of Justice regarding the DIOGs
(Scptember 16, 2009). Available at

btip:/www nustimadveocates. org/decuments/!
accessed May 17, 2010)

MU.S. Department of Justice, Civil Rights Division. Guidance Regarding the Use of Race by Federal Law
FEnforcement Agencies (June 2003). Available at www usdor govicrt/split/documents/gidance_on_race php. (Last
accessed May 17, 2010)

*U.S. Department of Justice, Office of the Atlomey General, The Attorney General's Guidelines for Domestic FBI
gzpemtions (December 2008). Available at www . justice. gov/ag/readingroony suidelines.pdf.

I
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authorizing purpose and the actual conduct of individuals being investigated. Furthermore, by
permitting FBI agents to initiate such assessments absent supervisory approval or reporting to
FB1 headquarters or the Department of Justice, there is virtually no oversight over decisions
being made.

Third, the DIOGs authorize the FBI to collect data and monitor activities in areas where
particular racial and ethnic communities are concentrated.”” They also allow FBI agents to focus
on “behavioral characteristics reasonably believed to be associated with a particular criminal or
terrorist element of an ethnic community.”* The DIOGs specifically provide the example of
charitable giving as such a cultural act that “would be relevant if intelligence revealed that,
unknown to many donors, the charitable causes were fronts for terrorist organizations or that
terrorists supporters within the community intended to exploit the unwitting donors.”*

Such provisions create scenarios where the government is allowed to cast an overly broad net on
South Asian, as well as Arab, Muslim, and Middle Eastern, communities for purposes of
surveillance and data gathering. The effect is isolation of targeted individuals while continuing to
perpetuate the notion that certain communities are worthy of suspicion. In addition, the
government’s ability to undertake such intrusive surveillance techniques without any factual
basis creates a chilling effect on how South Asian community members conduct their daily lives,
including business transactions, interactions with fellow community members, and charitable
donations to places of worship. Congress must ensure that measures that ban profiling on
the basis of race, religion, ethnicity, and national origin apply to FBI and other law
enforcement surveillance activities, including data collection and analysis, investigations,
and threat assessment activities.

RECOMMENDATIONS

As demonstrated above, the consequences of profiling since 9/11 on the basis of race, religion,
ethnicity, nationality, and national origin on the South Asian community have been expansive
and profound. In addition, such practices and policies have been either ineffective or
counterproductive towards achieving national security. Yet, there are currently limited
prohibitions that prevent law enforcement from engaging in such activities. Under existing
policies, law enforcement agencies are bound by the minimal and vague guidelines set forth in
the DOJ Guidance. Yet the DOJ guidance is inadequate in several respects. Specifically, it fails
to prohibit profiling on the basis of religion or national origin; includes an overly broad
exemption for national security matters; does not apply to state and local law enforcement
agencies; and lacks an enforcement mechanism to ensure law enforcement agency compliance.

Given the dearth of robust and effective administrative policies to curb profiling and assess its
impact, SAALT believes it is incumbent upon Congress to enact legislation banning its practice.
Legislation such as FRPA, which has been introduced in previous Congressional sessions, serves
as an ideal vehicle to achieve the goal of eliminating profiling,

.
*Id
*Id.
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Specifically, FRI’A would do the following:

o Prohibit the use of profiling based on race, religion, ethnicity, or national origin by
federal, state, and local law enforcement

e Institute anti-profiling trainings for law enforcement agents

o Ensure data collection and monitoring of law enforcement activities as it relates to race,
religion, ethnicity, and national origin

e Develop meaningful procedures for receiving, investigating, and responding to
complaints

s Establish a private right of action for victims of profiling

e Authorize the Attorney General to provide grants to law enforcement agencies to
encourage the development and implementation of best policing practices and withhold
grants from law enforcement agencies that fail to comply with the Act

¢ Mandate the Attorney General to submit periodic reports to Congress on ongoing
discriminatory practices by federal, state, and local law enforcement

In addition to the laudable measures included ERPA, we also strongly urge the inclusion of
provisions that explicitly address profiling that has occurred in the post-9/11 context, including
the following:

s In order to apply situations of profiling occurring in the airport context, ensure the
definition of law enforcement’s “routine and spontaneous activities” covered by the Act
includes searches of persons, possessions, or property of individuals “in any form of
public or private transit”

o In order to apply to situations of profiling resulting from FBI surveillance activity, ensure
the definition of law enforcement’s “routine and spontaneous activities” covered by the
Act includes “data collection and analysis, assessments, and predicated investigations”

s In order to capture information on the rates of profiling in the various contexts that it
occurs, beyond “stop and frisk” situations, ensure that data analysis applies to “disparities
in other data collected pursuant to routine or spontaneous investigations”

e In order to clearly apply to profiling that has occurred since 9/11, ensure specific findings
outlining the impact of such policies and practices

CONCLUSION

In conclusion, SAALT supports the introduction of the End Racial Profiling Act, and urges
Congressional members to strengthen the legislation during the review process by including the
provisions recommended above. We commend Congressman Conyers and Senator Feingold for
their longstanding commitment to addressing the impact of racial and religious profiling.
SAALT stands together with our allies in support of this important legislation, which will
reaffirm our country’s fundamental ideals of civil rights, equality, and due process.

Lor further information about the impact of profiling on the South Asian community, contact
Priva Murthy, SAALT s Policy Director, af privaidsaqliorg or (301) 270-1855.
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HEARING ON
“RACIAL PROFILING AND THE USE OF SUSPECT CLASSIFICATIONS IN LAW
ENFORCEMENT POLICY”

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES
UNITED STATES HOUSE OF REPRESENTATIVES

JUNE 23, 2010

Chaimman Conyers, Chainman Nadler, Ranking Member Smith, Ranking Member Sensenbrenner, and
members of the Committee: T am Wade Henderson, president & CEO of The Leadership Conference on
Civil and Human Rights. Thank you for the opportunity to submit testimony for the record regarding the
problem of racial profiling and the use of suspect classifications in law enforcement policy.

The Leadership Conference on Civil and Human Rights is a coalition charged by its diverse membership
of more than 200 national organizations to promote and protect the civil and human rights of all persons
in the United States. Founded in 1950 by A. Philip Randolph, Amold Aronson, and Roy Wilkins, The
Leadcership Conference works in support of policies that further the goal of cquality under law through
legislative advocacy and public education. While we were founded to be the legislative arm of the civil
rights movement, our mission has since expanded so that today we are meeting the new challenges of the
21st century, which include guaranteeing a high education for children, ensuring economic opportunity
and justice for all workers, and reforming our criminal justice system.

Tapplaud the Committee for holding this hearing on a matter of vital importance to our coalition, Despite
the strides our nation has made toward achicving racial cquality, racial profiling is an arca in which racial
inequality persists.

Racial profiling is the reliance by law enforcement on race, ethnicity, national origin, or religion in
deciding whom to investigate, arrest, or detain, where these characteristics are not part of a specific
subjcct deseription. The practice of using racc as a criterion in law cnforcement flics in the face of
progress we have made toward racial equality and must be stopped. Racial profiling is a moral and social
problem that threatens our shared value of humane treatment of all people under the law.

Racial profiling violates U.S. laws. According to the U.S. Constitution and fecderal laws and guidcelines,
every person has the fundamental right to equal protection under the law, regardless of race, ethnicity,
religion, or national origin. Racial profiling is so insidious and pervasive that it can affect people in their
homes or at work, or while driving, flying, or walking. Tt is antithetical to the founding principle in the
Declaration of Independence that “all men arc created cqual™ and to the Constitutional right to equal
protcetion under the law, regardless of racc, cthnicity, religion, or national origin.

Following the tragic events of September 11, 2001, many South Asians, Muslims, Arabs, and Sikhs, as
well as other immigrants were treated with generalized suspicion based on their national origin, cthnicity
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and rcligion and without trustworthy information linking them to criminal conduct. Policics primarily
designed to impact certain groups, however, are ineffective and often result in the destruction of civil
liberties for evervone. Singling out African Americans, Latinos, Muslims, Arabs, and South Asians for
special law enforcement scrutiny without a reasonable belief that they are involved in a crime will result
in little cvidence of actual criminal activity and wastes important police rosources. Racial profiling makes
us all less safe, by distracting law enforcement from the pursuit of individuals who pose serious threats to
secunty.

In 2003, The Leadership Conference on Civil Rights Education Fund released a policy report entitled
“Wrong Then, Wrong Now, Racial Profiling Before & After September 11, 2001.” The report examined
the flawed and widespread practice of racial profiling, which was given a new dimension in the aftermath
of the cvents of Scptember 11. The rigorous cmpirical cvidence developed showed that minority drivers
were stopped and scarched more than similarly situated Whitcs. The data also showed that minority
pedestrians were stopped and frisked at a disproportionate rate, and that, in general, federal, state, and
local law enforcement officials frequently use race as a basis for determining who to investigate for such
activity as drug trafficking, gang involvement, and immigration violations. Sadly, the data today is
consistent with what it was almost a decadc ago and in many ways the nced for action by our foderal
govemment is even more necessary at this time.

Racial profiling leads to individual indignitv and suffering, undermines the integritv of our criminal
justice system, and instills fcar and distrust among members of targeted communitics. When law
cnforcement authoritics engage in profiling, they pay less attention to actual criminal behavior while
instilling fear and distrust in members of targeted communities. Racial minorities continue to be targeted
at disproportionate rates by law enforcement and the targeting is not etfective. Recent data on stops and
frisks in New York City showed the racially driven use of stops and frisks against minorities yields little
achicvements in fighting crime. According to the data, in 2009, cven though Blacks and Latinos
comprise 25 and 28 percent of New York City’s population respectively, they comprised 87 percent of the
individuals that were stopped. Stops made of White individuals during that time period yielded slightly
more contraband.' The data also demonstrates that Blacks and Latinos are more likely to be frisked after
a Now York Police Department- initiated stop than Whites. Between 2005 and Junc 2008, only 8 percent
of Whites stopped were also frisked, while 83 percent of Blacks and Latinos who were stopped were also
frisked.”

Recent federal government initiatives designed to combat illegal immigration turther cncourage racial
profiling. Immigration and Customs Enforcement within the U.S. Department of Homeland Security
(DHS) has shifted significant responsibility for enforcement of civil immigration laws to state and local
law cnforcement authoritics. The usc of the Delegation of Immigration Authority, otherwise known as the
Section 287(g) program, by state and local law enforcement authorities has led to rampant abuses by
those agencies. The facts show that many local law enforcement agencies repeatedly use 287(g)
agreements to stop, frisk, detain, arrest, question, harass, terrorize, and otherwise target individual Latinos
and cntire Latino communitics in a broad way to cnforce federal immigration laws, for no reason other

! The Center for Constitutional Rights, Racial Disparity in NYPD Stops-and-Frisks: The Center for Constitutional
Rights Report on UF-250 Data from 2008 through June 2008 (January 15, 2009) available ot
http://ccrjustice.org/files/Report_ CCR_NYPD_Stop_and_Frisk_0.pdf.
2 .

Ibid.
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than that they appear to be Latino and thus arc profiled as potential illegal immigrants. But becausc it is
impossible to ascertain a person’s legal status by his or her name, appearance, or way of speaking, 287(g)
programs that focus on enforcing civil immigration laws incentivize police to racially profile vast
numbers of Latinos, most of whom are U.S. citizens or legal residents, as potential illegal immigrants. As
this Committee is well aware, the Office of Inspector of DHS released a report in April 2010 confirming
many of the cniticisms levied against the program by advocates and immigration groups since
implementation of section 287(g) began in 2002.° The OTG report provides damning evidence that the
program is fundamentally flawed.*

Other efforts by state and local governments to redress the harm caused by racial profiling have been
insufficient to address the national problem of racial profiling. Anzona’s recently signed Senate Bill
1070 would requirc law cnforcement officers to question the immigration status of somcone who is
stopped, detained, or arrested if there is “reasonable suspicion™ that they are in the country illegally. This
law, which goes into effect July 29, 2010, invites police to rely on appearance charactenstics such as race,
ethnicity, and language, and thereby essentially codifies racial profiling. The racial profiling invited by
the Arizona lcgislation go wells bevond federal law and arguably violates both the Constitution’s
guarantee of equal protection under the law and federal civil rights protections.

The End Racial Profiling Act (ERPA) would apply the prohibition on racial profiling to state and local
law enforcement, close the loopholes in its application, include a mechanism for enforcement of the new
policy, requirc data collection to monitor the government's progress toward climinating profiling,
establish a private right of action for victims of profiling, and provide best practice development grants to
state and local law enforcement agencies that will enable agencies to use federal funds to bring their
departments into compliance with the requirements of the bill. ERPA will lead to the elimination of
profiling bascd on characteristics, including racc, religion, cthnicity, and national origin by law
cnforcement at all levels of government.

Tt is time for this Congress to lead the way to an America where “all men are created equal” and “equal
protection under the law™ apply to all persons living in the United States. By allowing racial and religious
bias to decide who is detained by law cnforcement, we botray that fundamental promisc of equal
protection under the law. We urge Congress to introduce and pass ERPA and finally take the first step
toward ending racial profiling in America.

Thank you for your leadership on this critical issuc.

* The Performance of 287(g) Agreements, OlG-10-63 (Dep’t of Homeland Security Office of Inspector General, Mar.
2010} hite://www.dhs.gov/xoiglassets/mamtrpts/OIG 10-63 Marl0.pdf (last visited June 15, 2010).
4

Id.
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Introduction

Racial profiling and the use of suspect classifications by law enforcement are historic problems,
but recent state laws that in etfect mandate racial profiling by law enforcement officers create
new and ominous consequences. This dangerous situation is exemplified by the enactment of
Arizona]Senate Bill 1070 (“SB 1070”), signed into law on April 23, 2010 by Gov. Janice
Brewer.

The law creates a state crime for the failure to carry immigration documents and requires law
enforcement officials to verify the immigration status of anyone they have “reasonable
suspicion” to believe is undocumented.” Immigration status, however, is not something that can
be visibly observed. Therefore, because the characteristics an officer would rely on in order to
form the requisite suspicion are primarily racial, SB 1070 indisputably requires officers to
racially profile.

As co-lead counsel in a class action suit challenging Arizona SB 1070, the National Immigration
Law Center (“NILC”)? brings particular expertise to the issue of racial profiling by law
enforcement. Claims include that SB 1070 is preempted by federal immigration law, and
unconstitutionally violates the right to freedom of speech, the right to travel, the right to be free
from unlawful searches and seizures, and the right to equal protection of the law through its
promotion of discrimination based on race and national origin.4 On June 4, 2010, counsel for
plaintiffs lodged a Motion for Preliminary Injunction seeking to enjoin implementation of SB
1070.° As exhibits to the Preliminary Injunction Brief, NILC filed the declarations of three
current and former police chiefs: Chief of the Yakima, Washington, Police Department, Samuel
Granato; Chief of the San Francisco, California, Police Department, George Gascdn; and former
Director of the United States Marshals Service and former Chief of the City of Tampa, Florida,
Police Department, Eduardo Gonzalez.

The voices of police chiefs are especially instructive in analyzing the potential effects of SB
1070 because police chiefs have direct knowledge of what causes racial profiling by law
enforcement as well as the pernicious effects of such profiling on the larger community. That
SB 1070 encourages racial profiling is central to the declarations of these police chiefs. The
chiefs’” views about how enforcement of a law like SB 1070 will result in racial profiling are
shared by other members of the law enforcement community.® In statements, press briefings,
legal declarations, and editorials, law enforcement leadership nationwide has condemned SB
10707 because (1) it mandates racial profiling, and (2) law enforcement’s engagement in racial
profiling will make communities less safe.

I. Racial Profiling Will Occur as a Result of SB 1070

Chief of the Yakima, Washington, Police Department, Samuel Granato does not believe “that SB
1070 can be enforced in a racially neutral manner.”® Other police chiefs agree that SB 1070 is
discriminatory because it targets people based on race or national origin.” According to the
former director of the United States Marshals Service and former chief of the City of Tampa

2
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Police Department, Eduardo Gonzalez, SB 1070 will “lead to unlawful racial and ethnic
profiling.”*° Because as much as 30 percent of Arizona residents are Latino,'" officers under SB
1070 will inevitably profile citizens and persons with visas. As Chief of the Pima County,
Arizona, Police Department, Clarence Dupnik stated:

[N]o one can tell them what an illegal immigrant looks like and
when it is ok to begin questioning a person along those lines. This
law puts [officers] in a no-win situation: They will be forced to
offend and anger someone who is perhaps a citizen or here legally
when they ask to see his papers—or be accused of nonfeasance
because they do not.

Moreover, SB 1070, creates a private right of action for any person to sue a city, town, or county
that fails to enforce the provisions of federal immigration law to less than the full extent
permitted under federal law. Thus, because of the constant threat of litigation, SB 1070 will put
pressure on officers to engage in racial profiling in order to enforce the provisions of the law.

Besides causing officers to racially profile after making a stop, SB 1070 incentivizes pretextual
stops and the use of local ordinances as gateways to status checks on people of color. SB 1070
provides a perverse incentive for officers to engage in racial profiling prior to a stop because
officers are aware that they can check immigration status once the stop has been made. Asa
series of government and nongovernment reports on the 287(g) program have shown, deputizing
local officers to act as immigration officers -- even when a stop is necessary to the immigration
status check -- results in pretextual arrests and other stops for minor offenses, all based on racial
profiling."> SB 1070 will result in the use of local ordinances and pretextual stops to legitimize
racial profiling by Arizona police. According to Chiet of the San Francisco Police Department,
George Gascon:

If SB 1070 goes into effect, there will be a greater incidence of
pretextual stops of individuals of color in Arizona as officers will
use pretextual reasons to stop or question individuals they believe
to be here illegally. If an officer is motivated by race or ethnicity
he/she can easily find a valid pretext for encountering an
individual, whether by following a car until a minor traffic
violation occurs or by approaching a pedestrian for “consensual”
questioning,

Even in their defense of SB 1070, proponents of the law rely on racial stereotypes to describe the
characteristics that might lead an officer to have reasonable suspicion that a person is
undocumented. Among these characteristics are “grooming,”'* “cars on blocks in the yard”, or

“too many occupants of a rental accommodation.”™® Police Chief Gascon disagrees that racial
profiling will not occur:

As a practical matter, even the amended language, which prohibits
consideration of race, color or national origin, will not prevent the
improper use of race or ethnicity. Short of directly observing an
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individual actually crossing the border in a surreptitious manner,
there are not reliable indicators that would give rise to a reasonable
suspicion to believe that a person is unlawfully in the United
States."”

Proponents of SB 1070 argue that racial profiling will not occur because officers will be given
civil rights training. However, Police Chief Gonzalez says that based on his “34 years of law
enforcement experience, [he] believe[s] it will be extremely difficult to construct a training
program for enforcement of SB 1070 that will successfully prevent officers from resorting to
using racial and ethnic appearance to form the requisite suspicion...”"® Police Chief Granato
agrees that “it is not possible to construct a training that would sufficiently prepare officers to
enforce SB 1070 in a uniform manner.”™® Whether the officer notices the appearance of
foreignness before or after the stop, the officer has at least an initial incentive, if not a legal
mandate, to racially profile during the course of a stop.

II. Law Enforcement’s Focus on Racial Profiling Will Make Communities Less Safe by
Destroying Community Trust and Diverting Police Resources from Fighting
Crime

First, SB 1070 will make communities less safe by causing a large sector of the community to
distrust law enforcement. By mandating racial profiling, SB 1070 discourages people of color,
regardless of immigration status, from reporting crime. According to Police Chief Gonzalez
“distrust of law enforcement will be created whether or not community members have legal
status ... because immigrant families and communities are typically made up of both those with
lawful status and those without.” According to Police Chief Gascon, “out of fear of
deportation of a family member or neighbor, even many victims of crimes who are in legal
immigration status will decide not to contact the police.”*' Police Chief Granato agrees: “My
job as a law enforcement officer is compromised when the individuals 1 am charged to serve and
protect are afraid to have contact with me. This is exactly what will happen as a result of SB
1070°s mandate to investigate immigration status...”*? According to Tucson Police Chief
Roberto Villasefior, “when you enact legislation that makes any subset of that community feel
like they are being targeted specifically [...] that damages our capability to obtain information to
solve the crimes that we need to work with.”* Racial profiling is not a victimless crime. As
Police Chief Granato stated, “[SB 1070] further victimizes some of the most vulnerable victims
of crime...”** When racial profiling occurs, every contact with the police is fraught with peril,

If people of color know that an immigration status check will result from contact with the police,
they are less likely to call the police when they witness or are the victims of crimes. When racial
profiling is used by law enforcement, each member of the community becomes a target based
solely upon the way he looks or sounds and will therefore be less likely to come forward on his
own behalf or on behalf of others. The racial profiling mandated under SB 1070 will create a
“fracture” between law enforcement and a segment of the community.b According the San
Francisco Police Chief George Gascon:
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[SB 1070] will create a vacuum in law enforcement, and criminals
will be emboldened because they will have less reason to be
concerned about being reported by victims or witnesses in
immigrant communities, and less reason to fear any consequences
for their criminal conduct. .. I cannot overstate the critical
importance of victim and witness cooperation in solving crimes
and anything that diminishes that cooperation should be rejected

Community policing is heavily reliant on trust within communities. Fearing the police even as a
means to safety, immigrants will stop reporting crimes because of the possibility of being
detained themselves.>” Police chiefs from around the country believe that the racial profiling
mandated under SB 1070 will “break down the trust that police have built in communities and
will divert law enforcement resources away from fighting crime.”*® Police chiefs believe the
result <2>§" SB 1070’s mandate of racial profiling will be an increase in crime — not a decrease in
crime.

Second, law enforcement’s focus on racial profiling and the resulting immigration enforcement
duties will make communities less safe by diverting resources from priorities like fighting crime
committed by dangerous criminals. The Arizona Association of Chiefs of Police opposes SB
1070 because “[t]he provisions of the bill... will negatively affect the ability of law enforcement
agencies across the state to fulfill their many responsibilities in a timely manner.”*" According
to Police Chiet Gonzalez:

The law puts police ofticers in an untenable situation because it
requires that they enforce immigration laws to the fullest extent
permitted by federal law or risk being sued. SB 1070 divests local
officers of the discretion to determine how best to ensure the safety
of the community and retain the trust of the immigrant population
by mandating that they enforce immigration laws...

By diverting “critical and already strained police resources away from the task of pursuing
serious and violent crimes into the complicated and vague task of enforcing immigration laws,”
SB 1070°s mandate of racial profiling will negatively impact public safety.*? Police Chief
Gascon agrees that SB 1070 creates a resource allocation problem for already underfunded
police departments because “police ofticers cannot take on immigration enforcement without
taking substantial time away from priorities that are more central to a local law enforcement
agency, such as investigating and preventing violent crimes and property crimes...””* The
private right of action provision makes this scenario more than hypothetical. This provision
requires state and local law enforcement agencies to prioritize immigration over many competing
law enforcement activities and thus strips agencies of their discretion to exercise considered
judgment about how best to ensure public satety.

Conclusion
The issue of racial profiling by law enforcement is not contined to SB 1070. Numerous states
are considering passing similar laws.** Because it relies on racial profiling, SB 1070’s
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implementation will result in a less safe Arizona and a less safe country for us all. We
recommend that the Subcommittee on the Constitution, Civil Rights, and Civil Liberties consider
what police chiefs know to be true: racial profiling is not an effective tool in law enforcement — it
violates civil rights, and it makes communities less safe.

! Arizona Senate 13i1 1070, 49th leg.. 2nd Reg. Sess., Ch. 113 (Az. 2010): see also Arizona | louse 13111 2162. 49th 1.eg., 2nd
Reg. Sess., Ch. 211 (Az. 2010) (amending SB 1070).

2 According o SB 1070 this requirement is triggered by an
law or ordinancc of a county, city or town”. fd. § 2; ARS
that officers will engage in racial profiling because, as disc
reason for a lawful stop.

ANITC is a 501¢c)(3) organization dedicated to defending and advaneing the rights of low-income immigrants and their family
members. For over 30 years, NILC has built a reputation as a leading cxpert on laws affecting immigrants.

4 Complaint for Declaratory and Injunclive Reliel, Friendly House et al. v. Whiting et al., No. CV 10-1061 (D. Ariz. May 17,
2010), available at hilp: www.nile.orgdmmlawpolicy/LocalLaw/compiaint_final-2010-03-17.pdL

* Plaintiffs” Motion for a Preliminary Injunction at 2, /iviendly House ef al. v. Whiting et al., No. CV-10-01061-MIA (3. Ariz.
June 4, 2010), available at hitps: 37 1images/6-4-10-Pl-Motioni3rief pdf. This meotion was
ordered filed on June 21, 2010.

“lawlul stop, detention or arresl... in the enlorcement of any other
11-1051(B). Howcver, this limitation docs little to obviate the risk
sed in more detail below, it is easy [or an ollicer {o [ind a pretextual

sa.demoeracyinaction.of

© See Arizona Association of Chiefs of Police Statement on Senate Bill 1070, available at
hitpaveow Jeel usimain/medisy AACOP STATEMENT ON_SENATE RILT 1070.pd{ See also Phillip Aliba Goll, Liana

Maris Lpstei ief Chris Burbank, Division Chief Tracie L. Keese, The Consortium for Police Leadership in Lquity,

Deputizing Diserimination? Causes & Tffects of Cross-Deputization in Salt Take City, Utah, soom to be availuble at

Ittpr/fwww policingequitv.org,

" See Police chiefs voice concerns about Ariz. immiiy

hitp:www sazceniral.comynews/articles 20107052
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al., supra note 1.

® Declarations submitted to the court on June 14, 2010 in iriendly House, et al. v. Whiting, et al., No. CV-10-01061-PITX-TWS

(D.Ariz.) [hereinatter Declarations).

9 Lisa Halverstad(, 3 police leaders oppose Arizona immiigration law (The Arizona Republic, May 17, 2010) available at

httpwww azeentral.com) articles/2010/03 10651 7arizona-immigration-law-police-leaders-cppose html .

YDeclarations, supra note 4; See also Jonathan I. Cooper, Ariz. Immigration Law Divides Police Across US, ASSOCTATED

PRESS (May 17. 2010) (Phoenix, Arizona Police Chicf JTack Harris stating that SB 1070 will make it “very difficult not to
rofile™.

P‘ Pima County Sheriff Calls Arizona Law “Stupid. " Will Not Enforce It, (huftingtonpost.com, April 28, 2010), available at

it fwww hullinglonpost.com 20 13/04/28/pima-county-sheri fi~calls_n_ 555895 html.

2 Clarence W. Dupnik, Arizona's Immigration Mistake: Those who look suspiciously like illegal immigrants will find their

liberty in severe jeopardy (Wall Street Journal, May 3, 2010) available at

httg:/fonline wei.com/article/SE 10001424052 748704342004 37522242051 75 14084 bl

'3 Terror and Isolation in Cobb: Ilow Unchecked Police Power under 287(g) Ilas Torn Families Apart and Threatened Public

Safety (American Civil Liberties Union of Georgia, Oct. 2009), kttp/ warev acluge. org/28 7eReport.pdf (last visited April 26,

2010);, Immigration Enforcement: Better Controls Needed over Program Authorizing State and Local Enforcement of Federal

Immigration Laws (Government Accountability Office, GA(-09-109, Jan. 2009), www.paa.govinew,items/d09109.pdf (last

visited April 26, 2010} Aarti Shahani and Judith Greene, Local Democracy on Tee: Why State and Local Governments Have No

Business in Federal Immigration Law Enforcement (Justice Strategics, Feb. 2009);, The Policies and Politics of Local

Immigration Enforcement Laws (American Civil Liberties Union of North Carolina Foundation and Immigration & Human

Rights Policy Clinic, University of North Carolina, l'eb. 2009)

ittp:iAvaw law.une. eduidocuments/clinical programs/2&7gpolicyrevisw. pdf (last visited April 26, 2010, The Persistence of
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