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February 11, 1937.

The President,
The White House.

My dear Mr. President:

Assistant Attorney General Brien McMahon and his staff have been
giving careful consideration to the adi-lynching bill proposed by Mr. Spingarn
and his associates. Distinct progress is being made and the prospect of
formulating a bill that will meet constitutional tests is encouraging. I
am today writing to Mr. Charles H. Houston, Special Counsel for the proponents
of this measure, suggesting that he get in touch with Mr. McMahon and arrange
for an interview at which Mr. Spingarn can be present. At that time, and
of course informally, Mr. McMahon will be able to make some suggestions which

are calculated to strengthen the proposed bill.

Knowing of your deep interest in this matter, I enclose herewith
the report of the studies thus far made in this matter, with appendices at-

tached thereto. It is quite an interesting discussion and parts of it at

least you will find well worthy of consideration.

I would suggest that these papers be regarded as strictly confiden-

tial. It would seem to me altogether best that we should limit our approach

to this matter to oral discussions. We can give all the necessary help in
this way without putting the Department in the position of having given advice

to any private group. No doubt, after the bill is introduced and referred

to some appropriate committee, the Department will be asked by that Committee

to express some sort of an opinion and it would be best if we were not in the

position of having prejudged the matter. I shall, of course, keep you
advised as to the progress in the matter.

Sincerel

Attorney General.
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MZORANDU FOR THE ATTORNEY GENERAL

Ret Progosed Anti-LynchinB

Reference is made to your memorandum of January 29, 1937,
stating that the President is very much interested in the anti-
lynching bill drafted by the National Association for the Advance-
ment of Colored People, and requesting that I study the bill with
a view to determining whether it will survive the constitutional
test. This I have done, and this memorandum points out in brief
the objects of the bill, the extent to which it differs from the
Dyer Act of 1922 and the Costigan-Wagner Bill of 1935, and considers
the constitutional objections that may possibly be raised.

I.

The bill provides for:

(A). A criminal prosecution in the federal courts against
an officer of a state or sub-division of a state who, having a duty,
fails to (1) prevent the lynching, (2) protect a prisoner in his custody
from a lynch mob, or (5) use due diligence in apprehending the members
of the lynch mob. (Sec. 3)

(B). A civil liability enforceable in the federal courts against
a sub-division of a state having police functions in which a lynching
occurs or in which a person is seized who is subsequently lynched. If
the lynching results in death, the suit is brought for the benefit of
the next of kin. (Sec. 5)

(a). An extension of the Federal Kidnapping Statute to include
the transportation in interstate commerce by the lynch mob. (Sec. 6)
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(D). The investigation and prosecution of cases arising
under A, B, and c, above, is to be conducted by the Attorney General
of the United States upon a complaint to him.

II.

Chief Distinctions between the present Bill and Previous
Anti-Lvnching Bills

(A). The term "lynching" is here defined, and the term "mob"
more clearly defined.

(B). Violence occurring during the course of labor disputes
and violence occurring between law-breakers (gangster and
racketeer situations) are excluded.

(C). Actions against private citizens (such as the members of
the lynch mob) are excluded, excepting of course such liability as
may arise under the proposed amendment to the Lindbergh Law.

(D). The crime of conspiracy included in the Costigan-Wagner
Bill is eliminated entirely.

(E). The civil action may be instituted by private counsel at
the option of the person in whose behalf the action is brought.

(F). The Costigan-Wagner Bill made no provision for investiga-
tion of lynchings. This bill provides for investigation under the
direction of the Attorney General.

(G). Previous bills have not covered the interstate transporta-
tion of the lynch victim .

(H). The elhorate provisions for execution of the judgments
provided in the previous bills and which, because of their nnuisance4

character raised much protest in the Congress, have been simplified
considerably in the present bill. (See the comparative table)

(I). The Costigan-Wagner Bill had attempted to give to the
federal court jurisdiction upon a prima facie showing of a certain
type that an unprejudiced jury would not be available in the state
courts. This basis of federal jurisdiction is eliminated entirely in
the present bill.
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(J). There are other minor differences in the statute,
all of which will appear in a comparative table which has been
prepared and which is attached hereto, marked Exhibit "A".

III.

The Constitutional Basis for the Statute

The present bill rests for its authority on the due process
and equal, protection provisions of the 14th Amendment. That Amend-
ment provides:

"No state shall make or enforce any law
which shall abridge the privileges or i immunities of
a citizen of the United States; nor shall any state
deprive any person of life, liberty, or property,
without due process of law; nor deny to any person
within its jurisdiction the equal protection of the
laws."

It is thus apparent that the 14th Amendment is a prohibition upon
action by the state denying the above-named rights. Section 5 of
Article 14, however, provides:

"The Congress shall have power to enforce,
by appropriate legislation, the provisions of this
article.

The 14th Amendment is therefore more than a prohibition upon
state action. It is a grant of power to the Federal Government to
take affirmative action to prevent a denial of these rights by the
states.

"It is the power of Congress which has been
enlarged. Congress is authorized to enforce the prohi-
bitions by appropriate legislation. Some legislation is
contemplated to make the amendments fully effective.
Whatever legislation is appropriate, that is, adapted to
carry out the objects the amendments have in view, what-
ever tends to enforce submission to the prohibitions they
contain, and to secure to all persons the enjoyment of
perfect equality of civil rights and the equal protection
of the laws against State denial or invasion, if not pro-
hibited, is brought within the domain of congressional
power."

Ex parts Virginia, 10 U. S. 339, at 344.
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See also to the same effect Strauder v. West Virginia,
100 U. S. 505, and United States v. Reese. 92 U. S. 214. In the
former case the court said, at page 509:

"The 14th Amendment makes no attempt to
enumerate the rights it designed to protect. It
speaks in general terms and those are as comprehen-
sive as possible. This language is prohibitory; but
every prohibition implies the existence of rights and
immunities, prominent among which is an immunity from

equal of legal protection, whether for life,
l be rty, or property. Any state action that denies
this immunity to a colored man is in conflict with the
Constitution. a

Congress took affirmative action in the enactment of Section 19

of the Criminal Code, punishing conspiracies to injure persons in the
exercise of civil rights (18 U.S.C.A., Sec. 51). This statute has been
upheld in numerous cases as an appropriate exercise of the power given
by the 14th Amendment to the Congress. See the cases collected in

Annotations to Section 51 of Title 18.

Another example of affirmative Congressional action pursuant to
Section 5 of the 14th Amendment is found in Section 31 of the Judicial
Code (Title 28 U.S.C., Sec. 74), which provides for the removal to the
federal courts of causes commenced in the state courts in cases where
persons have been denied civil rights. The validity of this section
was upheld ina v. Rives 100, U.S.559 and Strauder v. West Virginia

supra.

Another illustration of action on the part of Congress of the
type mentioned is found in Section 455 of Title 26, which, although
written in negative terms, impliedly authorizes the federal courts to
issue writs of habeas corpus where a person "is in custody in violation
of the Constitution or of a law or treaty of the United States". This
section was involved in the case of Moore V. Demnsey, 261 U. S. 86.

Another example of affirmative action by the Congress is found
in the enactment of certain of the Civil Riats Statutes, notably Sec-
tion 44 of Title 8, U.S.C., which punishes the exclusion of jurors on
account of race or color from service in a state court. This was the

statute involved in L&j ge VqL a supra.
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The Act Constituting a Denial of Equal Protection of
the Law or Due Process of the Law By the

State May Be An Unauthorized Act
of a Subdivision or Officer

In the case of Hone Telephone and Telegranh Co. v. ULited States,
227.U. S. 278, the United States Supreme Court held that the Federal
District Court had jurisdiction of an injunction suit brought by a
California corporation against the City of Los Angeles to prevent the
putting into effect of a city ordinance establishing telephone rates,
which rates the plaintiff alleged deprived him of his property without
due process of the law. It was argued in the case that the 14th Amend-
ment is directed against action by the states themselves, and that
since the State of California had taken no action and since the City
of Los Angeles was an agent of the state with but limited powers and
that its powers did not include authority to pass a confiscatory rate
ordinance, the action taken by the City of Los Angeles was not state
action; in other words, that an unauthorized act by a subdivision of
the state was not state action within the meaning of the 14th Amendment.
The court said (page 288):

A... In other words, the Amendment, looking
to the enforcement of the rights which it guarantees
and to the prevention of the wrongs which it prohibits,
proceeds not merely upon the assumption that States
acting in their governmental capacity in a complete
sense may do acts which conflict with its provisions,
but, also conceiving, which was more normally to be
contemplated, that state powers might be abused by
those who possessed them and as a result might be
used as the instrument for doing wrongs, provided
against all and every such possible contingency. ..
A state officer cannot on the one hand as a means of
doing a wrong forbidden by the Amendment proceed upon
the assumption of the possession of state power and at
the same time for the purpose of avoiding the applica-
tion of the Amendment, deny the power and thus accomplish
the wrong. To repeat, for the purpose of enforcing the
rights guaranteed by the Amendment when it is alleged
that a state officer in virtue of state power is doing an
act which if permitted to be done prima facie would vio-
late the Amendment, the subject must be tested 1r assuming
that the officer possessed power if the act be one which
there would not be opportunity to perform but for the
possession of some state authority."
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In Tick Wo v. aopkins, 118 U. S. 355, the plaintiff petitioned
the Supreme Court of California for a writ of habeas corpus alleging
that he was illegally confined following his conviction for violation
of an ordinance relating to the licensing of laundries in the City of
San Francisco, which ordinance, while fair on its face, was administered
by the local officials in a discriminatory fashion. The case came to
the Supreme Court of the United States upon writ of error to the Supreme
Court of the State of California. It became necessary to determine
whether the plaintiff had been deprived of his right of equal protection
of the laws under the 14th Amendment by the action of the local officials
in the enforcement of the statute. The court said (page 375):

"For the cases present the ordinances in

actual operation, and the facts shown establish an
administration directed so exclusively against a
particular class of persons as to warrant and require
the conclusion, that, whatever may have been the in-
tent of the ordinances as adopted, they are applied

by the public authorities charged with their adminis-
tration, and thus representing the State itself, with
a mind so unequal and oppressive as to amount to a

practical denial by the State of that equal protection
of the laws which is secured to the petitioners, as to
all other persons, by the broad and benign provisions
of the Fourteenth Amendment to the Constitution of the
United States. Though the law itself be fair on its
face and impartial in appearance, yet, if it is applied
and administered by public authority with an evil eye
and an unequal hand, so as practically to make unjust
and illegal discriminations between persons in similar
circumstances, material to their rights, the denial of

equal justice is still within the prohibition of the
Constitution. This principle of interpretation has
been sanctioned by the court in Henderson v. Mayor of
New York, 92 U. S. 275; Ex parte Virginia, 100 U. S.
539; Neal v. Delaware, 103 U. S. 570; and Soon Ring v.
Crowley, 11 U. S. 705.u

The administration of the licensing provisions in the ordinance war
admittedly discriminatory. The court said (page 474):

'No reason for it is shown, and the conclusion
cannot be resisted, that no reason for it exists except
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hostility to the race and nationality to which the
petitioners belong, and which in the eye of the law
is not justified. The disctmination is, therefore,
illegal, and the public administration which enforces
it is a denial of the equal protection of the laws and
a violation of the Fourteenth Amendment of the Consti-
tution. The imprisonment of the petitioners is, there-
fore, illegal, and they must be discharged.'

Under the proposed bill (excepting, of course, the amendments
to the Lindbergh Law), the civil liability of the subdivision and the
criminal liability of the official does not arise until there has been
a showing that the state, through its subdivision or official, has
actually denied equal protection or due process by failure to perform
a duty imposed upon the subdivision or official by state law. It
would seem clear that one may be deprived of rights of equal protection
and due process by non-action or neglect, as well as by affirmative
acts of misfeasance resulting in such deprivation. In Hoe Telephone
and Telegraph Co. v. Los Angeles. soa the court said (page 286):

'.... The provisions of the Amendment ...
are generic in their terms, are addressed, of course,
to the States, but also to every person whether natural
or juridical who is the repository of state power."

And at page 287, the court continues:

"The proposition (propounded by the District
Court) is that the Amendment deals only with the acts
of state officers within the strict scope of the public
powers possessed by them and does not include an abuse
of power by an officer ... ... inquiry concerning whether
the State has authorized the wrong is irrelevant and the
Federal judicial power is competent to afford redress
for the wrong by dealing with the officer...".

The case of Tarrance v. Florida, 188 U. S. 519, is an illustration
of an act by a state administrative officer resulting in denial of equal
protection. In this case no state statute justified such denial. The
defendant was prosecuted in the state court for murder. A motion to
quash was entered on the ground that the county commissioners, in making
up the jury panel, discriminated against colored men and allowed no
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colored men on the panel. No complaint was made of the Florida law.
The complaint was that the county commissioners, in executing the
state laws, denied equal protection. The conviction was sustained in
the state court and affirmed by the Supreme Court, but on the ground
that the motion to quash did not lie by Florida authority and that
the denial could be reached only by a plea in abatement. In discussing
the acts of the state agents, the court said:

*The law of the state is not challenged, but
its administration is the complaint. Such an actual
discrimination is as potential in creating a denial of
equality of rights as a discrimination made by law..

See also to the same effect Neal v. Delaware, 103 U. S. 370. This
point is even made clear in the Slaughterhouse Cases (frequently
cited in the Senate debates on the Costigan-Wagner Bill as indicating
the unconstitutionality of the bill), 83 U. S. at 346:

"A State acts by its legislative, its executive
or its judicial authorities. It can act in no other way.
The constitutional provision (14th Amendment) therefore
must mean that no agency of the state or of the officers
or agents by whom its powers are exerted shall deny to any
person within its jurisdiction the equal protection of the
laws. Whoever by virtue of position under a state govern-
ment deprives another of property, life, or liberty without
due process of the law, or denies or takes away the equal
protection of the laws, violates the constitutional inhibition,
and if he acts in the name of and for the state, and is clothed
with the state's power, his act is that of the state."

Cases Which were Relied upon in the Debates on Previous
Anti-Lynching Bills to Show the Unconstitution-

lity of Such Propo s

The four cases principally relied upon to show the Anti-Lynching
measures unconstitutional were:

The Slaughterhouse Cases, 16 Wall. 36
The Civil Ri.ghts Cases, 109 U. S. 3
Barbier v. Connolly, 113 U. S. 27
United States v. Cruikshmk, 92 U. S. 542.
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The Slaughterhouse and Barbier cases involved alleged viola-
tions of the 14th Amendment on the part of the states. The Civil
Rights cases and the Cruikshank case involved federal statutes.

It is submitted that none of the four cases which were cited
as showing the unconstitutionality of the Costigan-Wagner Bill are
applicable to the bill now under discussion. The distinction between
the present bill and the Costigan-Wagner Bill which renders these
cases inapplicable is that, where the Costigan-Wagner Bill imposed a
criminal liability upon individual members of the mob, the present
bill imposes no liability upon such private citizens but reaches only
officials of the state and governmental subdivisions--agencies of the
state.

(A). Civil Rights Case

These cases involved Sections 1 and 2 of the Civil Rights Act
of 1875, which made it a federal offense to deny equal accommodations
in public conveyances, inns, theaters, etc., to persons on account of
their race or color. The court held that the 13th and 14th Amendments
did not give to Congress the power to substitute its acts for the laws
of the states acting directly on individual citizens. The court said
(page ll):

"It is State action of a particular character
that is prohibited Cy the Amendment7. Individual invasion
of individual rights is not the subject matter. ... It does
not authorize Congress to create a code of municipal law for
the regulation of private rights; but to provide modes of
redress against theoperation of State laws, and the action
of State officers executive or judicial, when these are sub-
versive of the fundamental rights specified in the amendment."

At page 14, the court continues:

"Inspection of the law (Sections 1 and 2 of
the Civil Rights Act) shows that it makes no reference
whatever to any supposed or apprehended violation of the
Fourteenth Amendment on the part of the States. It is not
predicated on any such view. ... In other words, it steps
into the domain of local jurisprudence, and lays down rules
for the conduct of individuals in society towards each
other, and imposes sanctions for the enforcement of those
rules, without referring in any manner to any supposed
action of the State or its authorities."
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The case, therefore, is no authority for the invalidity of
the present bill. In fact, the language of the court indicates
that the present bill would be upheld.

(b). United States v. Cruikshank

This case involved an indictment under Section 51, Title 18,
U.S.C., which created the offense of conspiring to prevent the
exercise of rights guaranteed by the constitution. The court
treated the section as an implement of the clause of Section 1 of
the 14th Amendment which provides that no state may abridge the
rights and immunities of any citizen of the United States. It held
that common protection of life and property against acts of private
individuals remains within the rights of state citizenship, and was
not included in the rights of United States citizenship.

(c). The Slaughterhouse Cases

These cases also involved violation of Clause 1 of Article 14,
relating to the privileges or immunities of citizens. The court held
that a monopoly in slaughtering which had been granted by the State and
the City of New Orleans was within the police power of the state and
did not violate any privilege or immunity of federel citizenship. The
case is devoted to a ditinction between the rifts involved in state
citizenship and the rights involved in federal citizenship. The pro-
posed bill does not depend upon any theory of United States citizenship
as distinguished from state citizenship. The Slaughterhouse cases are,
therefore, not in point ind in this connection it should be pointed
out that the language of Section 1 of the 14th Amendment relating to

privileges and immunities is worded quite differently than the language
in the other sections of the 14th Amendment. Where Section 1 provides
that "no state shall make or enforce any law which shall abridge the
privileges or immunities of citizens", Clauses 2 and 5 of Section 1
provide "nor shall any state deprive any person of life, liberty or
property without due process of law; nor denm to any person within its
jurisdiction the equal protection of the laws". Whereas the word
'abridge" connotes action, the word "deny" connotes inaction. Whereas
the first clause says "No state shall make or enforce any law...", the
second clause says "No state shall deprive ... or deny". The difference
in phraseology of the three clauses of Section 1 is significant.
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(d). Barber v. Connolly

The familiar rule is announced that the 14th Amendment does
not prohibit states from the exercise of their police functions and
the imposing of special restrictions, (In this case an ordinance
relating to the hours during which laundries shall operate) when
such exercise is not discriminatory. This familiar rule has no bear-
ing on the constitutionality of the proposed Anti-Lynching bill.

Hodges v. United States, 205 U. S. 1, involved an indictment
against a private citizen under Section 51 of Title 18 for conspiring
to prevent negroes from working. The court held that an indictment
against a private individual for private wrong could not stand in a
federal court where the constitutional basis of the statute was the
13th Amendment. The court said, in referring to the 13th, 14th, and
15th Amendmentst

"They are restrictions upon state actions,
and no action on the part of the state is complained of.'

Powell v. United States, 151 F. 648, cited by opponents of the
Costigan-wagner Bill, and United States vM.Wheeler, 254 U. S. 281, both
were indictments against private individuals.

The Bill is not Objectionable as Infringing on the
Powers of the States Reserved by the 10th

Amendment

Granting the power of the Federal Government to enact the bill
as a measure designed to enforce the provisions of the 14th Amendment,
it follows that no objection could be made to the measure upon the
ground that the statute deals with a matter customarily reserved to
state sovereignty prior to the adoption of the 14th Amendment. The
14th Amendment, like other provisions of the Constitution, was a delega-
tion to the Federal Government of powers. To the extent that powers
were delegated by that amendment, sovereignty was to an extent surren-
dered by the states. As is said in Hamilton v. Kent Distilleries Co.,
251 U. S. 146, at page 156:

"That the United States lacks the police power
and this was reserved to the states by the Tenth Amendment
is true, but it is none the less true that when the United
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States exerts any of the powers conferred upon it by
the Constitution a valid objection cannot be based on
the fact that such exercise may be attended by the same
methods which attend the exercise by a state of its
police powers or that it may attend a similar purpose.'

Likewise, in Ex parte V39ginia, 100 U. S. 339, at 546, the same doctrine
is announced:

"Nor does it make any difference that such
legislation is restrictive of what the State might have
done before the constitutional amendment was adopted.
The prohibitions of the Fourteenth Amendment are directed
to the States, and they are to a degree restrictions of
State power. It is these which Congress is empowered to
enforce, and to enforce against State action, however put
forth, whether that action be executive, legislative, or
judicial. Such enforcement is no invasion of State sover-
eignty. No law can be, which the people of the States
have, by the Constitution of the United States, empowered
Congress to enact. ... Indeed, every addition of power to
the general government involves a corresponding diminution
of the governmental powers of the States. It is carved
out of them."

There Is No Constitutional Objection to a Provision That
The U. S. Mar Sue in the Federal Courts

In United States v. Texas, 143 U. S. 621, the State of Texas
challenged the right of the United States to sue it in a United States
Court. The entire subject is there discussed fully by the court, and
the right of the United States to sue in its own court is vindicated.
Other instances of suits by the United States in Federal courts against
States are United States v. North Carolina 136 U. S. 211; United States
v. Michigan, 190 U. S. 379.

A subdivision of a State may be sued in the Federal Courts. See
Lincoln County v. Luning, 133 U. S. 529. And the llth Amendment, which
divests Federal Courts of jurisdiction over the suits of citizens of
one state against another state, does not apply to a subdivision of a

state. See Lincoln Count v. Lining, supra; Port of Seattle v. Oregon
and W.R..R., 255 U. S. 56; Chicot v. Sherwood. 148 U. S. 529; Pearl River
County v. yatt LumberCo., 270 F. 26; and Mercer County v. Cowles,
74 U. S. (7lall) 118.
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The Provision for Civil Liability of a Governmental
Subdivision for Mob Violence is not Unreason-

able nor Arbitrary

The imposition of liability to the victims of mob violence on
the subdivision of the state in which mob violence occurs is a type
of remedy of long standing, and has been upheld by the Supreme Court
of the United States and by the Supreme Courts of a number of the
States. Such liability may be absolute, and there is nothing in the
Constitution to require that it be dependent upon proof of negligence
on the part of the officers of the subdivision. The leading case on
the subject is City of Chicago v. Sturges, 222 U. S. 313. The follow-
ing state cases have also upheld such legislation:

Dale County v. Gunter, 46 Ala. 111
DeKalb v. Smith, 47 Ala. 407
Cantey v. Clarendon County, 101 S. C. 141
Atchison v. Twine, 9 Kan. 350
Cherryvale v. Hawman, 80 Kan. 170
St. Louis Railway v. Chicago, 242 11. 178
Darlington v. Mayor of New York, 31 N. Y. 189
Commonwealth v. Church, 62 Ohio State 318
Allegheny County v. Gibson, 90 Pa. State 597.

See also on this general subject 44 L..R. A. 358, and Ann. Cas. 1913(b)
page 1351.

Objections to the Costigan-Wagner Bill which are
Inapplicable to the Proposed Bill

(1). It was objected that the bill was an infringement of the
sovereignty of the states. This objection has been adequately dealt with
in this memorandum. It has been shown that the bill is a proper exercise
of the power granted to Congress to enact legislation to prevent denials
of the rights guaranteed by the first Section of the 14th Amendment.

(2). Senator Black, of Alabama, and others, objected to the
Costigan-Wagner Bill on the ground that it would be applicable to labor
disputes. This objection is inapplicable to the present statute, which
specifically exempts violence growing out of labor disputes.
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(3). Senator Borah, and others, objected to the Costigan-
Wagner Bill on the ground that if the Federal Government was to be
given power to punish lynching, why should it not be given the power
to prosecute all murders, whether by a mob or by a single individual.
The answer to this objection is that the present bill does not punish
members of the mob, and further, that there is a legitimate distinc-
tion between mob murder and individual crimes of violence. The
argument is predicated upon the false assumption that the states have
as effective laws against lynching as they have against other crimes.

Appendix "B", attached hereto, shows that only 9 states make
lynching itself a crime. In a 30-year period only 8/10 of one per cent
of the lynchings were followed by convictions, according to Chadbourn
in his recent book entitled "Lynching and the Law". This figure may
be contraded with those compiled by Brearley in "Homicide in the United
States", in which it is shown that homicide is punished in 44% of the
cases where it occurs. In other words, there is a breakdown in the
local law so far as the prosecutions of lynchers are concerned. In only
8 states have there been any convictions for lynching, and in these 8
states the percentage is as follows: Alabama 4%; Georgia 8%; Oklahoma
3%; Virginia 4%; Minnesota 35%; Texas 7%; Illinois 7%; and Missouri 35%.
These figures are taken from Chadbourn's book, page 13, and were taken
from the files of the Tuskegee Institute.

That there has been in practice a denial of equal protection in
the case of lynching is clear from the figures of the Southern Commis-
sion on the Study of Lynching in its 1931 Report, page 14. A study
was made of 254 lynchings covering a period from 1921 through 1929.
Of these 74, or 29.1%, were taken from peace officers outside of jails.
68, or 26.8% were taken from the jail. This indicates the denial of
equal protection. That officers can prevent lynchings when they are
of a will to do so is indicated by the following table from Raper,
'The Tragedy of Lynching", page 484, showing the number of ynchings
prevented, by the year, from 1914 to 1932.

i NO. P ONS LYNCH N. LYNCHING PREVENTED

1914 52 16
1915 57 19
1916 54 18
1917 38 18
1918 64 15
1919 83 37
1920 61 56
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YER, NO. PEFRSONS LYNCHED NO. LYNCHINGS PRESENT

1921 64 72
1922 57 58
1925 55 52
1924 16 45

1925 17 59
1926 30 35
1927 16 42
1928 11 24
1929 10 27
1930 21 40

1951 15 62
1932 8 55

TOTAL 715 704

(4). It was argued by some of the Southern Senators that the

Costigan-Wagner Bill was directed against the Southern States. The

answer to that is that the problem is national in character, as indi-

cated by a list of the lynchings from 1900 to 1931, as reported by the

Tuskegee Institute:

STPAT 11 TOW T STATE TOTAL

Alabama
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
D. C.
Florida
Georgia
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts

152
4

127
12
7

1

170
302
2
15
8
3
B

68
172

6

Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma.
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota

1
3

285
41
9
3
S

6

35
5
5
48
4
4

71

2
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Tennessee 76 Washington 2
Texas 201 West Virginia 15
Utah 1 Wisconsin I
Vermont - Wyoming 9
Virginia 26 TOTAL 1886

(5). Other minor objections were made to the act, virtually
all of which are corrected in the present bill.

Suggested Changes in the Proposed Bill

(1). Section 6 of the proposed act makes reference to the
Federal Kidnapping Statute (18 U.S.C.A., Sec.. 408), and provides that
the crime there defined shall include "the transportation in inter-
state or foreign commerce of any person unlawfully abducted and held
for purposes of punishment, correction, or intimidation".

It is felt that this is an unfortunate method of amending the
Kidnapping Statute-that is, by simply referring to it without in-
dicating at what place in the Kidnapping Statute the suggested words
are to be inserted. Furthermore, it is felt that the Kidnapping
Statute should not be made so broad as to cover transportation for
purposes of punishment, correction, or intimidation. For example,
if the statute were worded in such manner, it would become a capital
crime for a police officer to take a suspect across the state line
for the purpose of bringing him to justice on a state charge. Other
examples might readily be cited.

It is therefore suggested that, so far as the amendment to
the Lindbergh Law is concerned, a separate bill be drafted, amendatory
of the statute, inserting after the phrase "a parent thereof" the
following:

a... and whoever shall knowingly transport or cause
to be transported, or aid or abet in transporting in
interstate or foreign commerce, any person or persons
for the purpose of lynching ... "

The Kidnapping Statute with the suggested amendment inserted is set
forth as Appendix "C" of this memorandum.

382

STATE TOTAL STATE TOTAL



- 17 -

(M). The remaining suggestions are. not of primary importance.
They are merely suggested improvements in the wording of the bill.

(a). It is suggested that lines 6, 7, 8, and 9, of page 1, be
amended to read as follows:

"For the purpose of better assuring under said
amendment equal protection to the lives and
persons of citizens and due process of law to
all persons charged with or suspected or convicted
of any offense within the jurisdiction of the
several states."

the reason for this suggested change is that any reference
to the rights of citizens of the United States" is unfor-
tunate, in view of the decisions of the courts which have held
those rights to be decidedly limited in character. The consti-
tutionality of this statute does not rest upon the first phrase
of Section 1 of the 14th Amendment, which provides that no
state shall make or enforce any law which shall abridge the
privileges or immnities of citizens of the United States.

(b). At line 19 of page 1, strike out the phrase "of the United
States", for the reason above indicated.

(c). At line 21 of page 1, strike out the word "criminalU, in view
of the fact that persons are sometimes lynched without having
committed any criminal offense against the state law or without
having been charged with the commission of a criminal offense.

(d). On page 2, line 10, strike out the word "incidental" and
insert the phrase "or any incident".

(e). At line 16, page 2, insert the word "wilfully" before the
word "neglected", and at line 17 delete the word "wilfully",
so as to make the word "wilfully" applicable to "neglected,
refused, or failed".

(f). The same change should be made at lines 20 and 21 and at lines
24 and 25.

(g). At line 23, page 2, strike the phrase min violation of his"
and insert in place thereof the words "having the'.

383



- 18-

(h). At page 3, line 9, insert at the end thereof the word
'wilfully", and strike the word =wilflfly" from line 10.

(i). The same change should be made with reference to lines 13 and 14.

(5). Insert at line 17, after the word 'United States" the phrase
"or his duly appointed representative".

(k). On page 5, change the lines 11, 12, and 13 to read as follows:

"Tried in any division of the District as he
may designate in such order."

The proviso contained in lines 12 and 13 would be stricken.
This change would permit the judge to direct that the trial be
had in the division of the District in which the least prejudice
prevailed.

(1). Change lines 20, 21, and 22, page 5, to read as follows:

"Furtherance of protection of lives and persons
of citizens and other persons against unlawful
and violent interference with or prevention of
the orderly processes of justice and equal protec-
tion of due process of law."

The suggested changes in the wording have been made in the
copy of the Act, which is attached hereto and marked Exhibit "D'.

While none of the above-indicated changes in wording are
essential to render the Act valid or constitutional, it is nevertheless
believed that they do improve the wording of the bill.

Gordon Dean.

Bates Booth.

APPROVED:

William T. Connor.

BRIEN Mc'tAHON,
Assistant Attorney oral.
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APPENDIX "C"

Suggested Amendment of the Kidnapping Statute to Cover
Lynching in Interstate Commerce,

Whoever shall knowingly transport or cause to be transported, or

aid or abet in transporting, in interstate or foreign commerce, any person

who shall have been unlawfully seized, confined, inveigled, decoyed,

kidnaped, abducted, or carried away by any means whatsoever and held for

ransom or reward or otherwise, except, in the case of a minor, by a

parent thereof, and whoever shall knowingly transport or cause to be

transported, or aid or abet in transporting in interstate or foreign

commerce, any person or persons for the purpose of lynching, shall, upon

conviction, be punished (1) by death if the verdict of the jury shall so

recommend, provided that the sentence of death shall not be imposed by

the court if, prior to its imposition, the kidnaped person has been

liberated unharmed, or (2) if the death penalty shall not apply nor be

imposed the convicted person shall be punished by imprisonment in the

penitentiary for such term of years as the court in its discretion shall

determine: Provided, That the failure to release such person within seven

days after he shall have been unlawfully seized, confined, inveigled,

decoyed, kidnaped, abducted, or carried away shall create a presumption

that such person has been transported in interstate or faeign commerce,

but such presumption shall not be conclusive.
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