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October Term, 1960

No. 32

C. M. GomIurro, et al.,
Petitioners,

vs.

PHIL M. LIGHTFOOT, as Mayor of the City of
TUsKEGJEE, et al.,

Respondents.

MOTION FOR LEAVE TO FILE BRIEF FOR THE
AMERICAN CIVIL LIBERTIES UNION AS

AMICUS CURIAE

The American Civil Liberties Union, hereinafter called
the "Union" respectfully moves for leave to file a brief
amicus curiae in this case. The attorneys for petitioner have
consented to the filing, but the attorneys for respondent
have refused. Both the consent and the refusal have been
filed with the Clerk of the Court.

The Union is a national non-political organization
devoted solely to defending the civil liberties guaranteed by
federal and state constitutions.

The Union is interested in the instant case because it
believes that the State of Alabama has redesigned the
boundaries of the City of Tuskegee to exclude Negroes from
the City. By this discriminatory redistricting, the state
infringed the constitutional rights of petitioners who are



2

Motion for Leave to File Brief for the American Civil
Liberties Union as Amicus Curiae

of Negro origin and residents of the City of Tuskegee as
designed prior to the enactment of this law.

The rights infringed include the 15th Amendment's
guarantee that no State shall deprive a citizen of the right
to vote on account of color, and the 14th Amendment's
guarantees that no State shall deprive a person of property
without due process of law, and that no State shall deny a
person equal protection of the laws.

Although various aspects of these issues have been
raised by petitioner in the lower courts and in the petition
for a writ of certiorari, the Union believes that its discus-
sion of them and of the jurisdictional question will be help-
ful to the Court.

The Union respectfully moves that it be granted leave
to file the accompanying brief.

LAWRENCE S'PEISER,
1612 Eye Street, N. W.,

Washington 6, D. C.

CURTIs F. McCLANE,
5 Maiden Lane,

New York, N. Y.

Attorneys for American Civil
Liberties Union.

RowLAND WATTS,
of Counsel.
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No. 32

C. M. GoMILLION, et al.,
Petitioners,

VS.

PHIL M. LIGHTFOOT, as Mayor of the City of
TUsKEGEE, et al.,

Respondents.

BRIEF FOR THE AMERICAN CIVIL LIBERTIES
UNION AS AMICUS CURIAE

Interest of Amicus

The interest of amicus is set forth in the preceding
motion for leave to file.

Statement of the Case

This is a class action instituted by twelve Negroes
against officials of Tuskegee and Macon County, Alabama.
The complaint questions the validity of an act of the 1957
Session of the Alabama Legislature rearranging the boun-
daries of the City of Tuskegee, Alabama so as to remove
therefrom all but four qualified Negro voters, but no quali-
fled white voter. Petitioners allege that the purpose and
effect of the statute was to deny them the right to vote in
city elections and to deprive them of the rights of municipal
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citizenship, such as police protection, street improvements,
and participation in city affairs. The prayer was for
injunctions against the enforcement of the Act as to peti-
tioners and their class.

The United States District Court for the Middle District
of Alabama sustained defendants' motion to dismiss the
complaint for failure to state a claim upon which relief
could be granted and for lack of jurisdiction (167 F. Supp.
405). The Court of Appeals for the Fifth Circuit affirmed
with one judge dissenting (270 F. 2d 294). The decision
of the Court of Appeals was based upon two propositions,
to wit:

(1) In accordance with the "political question"
and "equitable self-restraint" doctrines of jurisdic-
tional limitation expounded in the cases of Colegrove
v. Green, 328 U. S. 549 (1946), and South v. Peters,
339 U. S. 276 (1950), the complaint does not present
a question which can be or should be judicially
determined.

(2) A muncipality, being but a creature of the
State, is subject to the arbitrary and plenary power
of the Legislature, hence "the power of increase
and diminution of municipal territory is plenary,
inherent and discretionary in the Legislature, and,
when duly exercised, cannot be revised by the
courts". While such legislation must conform to the
State Constitution, it is unrestrained by the Federal.

Under the view which it took of the case, the Court of
Appeals was not required to decide whether any rights of
petitioners protected by the Federal Constitution had been
violated.

Issues Presented

A. Whether the jurisdiction of the Court to hear and
determine this case is limited by the "political question"
or "equitable self-restraint" doctrines?
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B. Whether the power of a State to alter the boundaries
of its municipal corporations renders such an act invul-
nerable to attack on grounds that it violates the Federal
Constitution when the attack is made by "third persons"
and when the purpose and effect of such act was to deprive
such third persons of rights secured them by the Federal
Constitution?

C. Whether the statute in question violates or abridges
any right of petitioners which is protected by the Federal
Constitution?

Summary of Argument

The Federal Judiciary has jurisdiction to hear and
adjudicate the complaint below. The Federal judiciary
power is neither barred by the Constitutional doctrine of
separation of powers nor by the judicial self limitation
known as equitable self-restraint.

The act challenged in this complaint, while based on
the state constitutional power to define municipal boun-
daries, violates the Federal Constitution through the arbi-
trary misuse of that power in a calculated and successful
effort to deprive individual persons (not a municipality)
of rights secured them by the 14th and 15th Amend-
ments. The complaint states a federal case involving
gross racial discrimination which the petitioners are en-

titled to try and sustain.

ARGUMENT

I. This Court has jurisdiction to hear and deter-
mine this case as being one which arises under the
Constitution and Laws of the United States, and juris-
diction is not here limited by the "political question"
or "equitable self-restraint" doctrines.

Under Article Three of the Federal Constitution, the
judicial power of the United States extends to all cases
arising under its Constitution and laws. Federal Inter-
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mediate Credit Bank v. Mitchell 277 U. S. 213 (1928). This
Court has often had occasion to determine when and under
what conditions an action could be said to involve a "Fed-
eral question". As a consequence certain guide posts have
been established. The ultimate validity of the merits of
a case is wholly extraneous to the determination of the
existence of a Federal question. Southern Pacific Railway
Co. v. California, 118 U. S. 109 (1886); Bell v. Hood, 327
U. S. 678 (1946). This Court has said that a case arises
under the Constitution or laws of the United States when-
ever its correct decision depends on the construction of
either. Cohens v. Virginia, 19 U. S. 264 (1821). It follows
that allegations sufficient to show deprivation of rights
secured petitioners under the Federal Constitution by State
action presents a question arising under the Constitution
and laws of the United States. Here the complaint alleges
that the statute in question deprives petitioners of the right
to vote on account of race in violation of the Fifteenth
Amendment and denies them equal protection of the laws
and of property without due process of the law in violation
of the Fourteenth Amendment. Clearly the complaint pre-
sents a "Federal question" within the Court's jurisdiction
unless limited by the "political question" or "equitable
self-restraint" doctrines.

A clear line of demarcation should be drawn between
these two oft-confused concepts of judicial limitation. The
"political question" limitation is based upon the separa-
tion of powers doctrine; the "equitable self-restraint"
limitation is self-imposed and has been employed by the
Court to refuse equitable relief in some political rights
cases. In the former the Court lacks jurisdiction; in the
latter having jurisdiction, it merely refuses its exercise.
It is therefore important to note the distinction between a
political question and a political right. A political ques-
tion is a question whose determination lies within the
prerogative of another branch of government, and hence

I
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is outside the jurisdiction of the court. A political right on
the other hand is a personal and private right as distin-
guished from a property right, i.e., the right to vote, the
presence of an issue of political rights, will not render a
case non-justiciable, but may cause a court to refuse to
exercise its equitable jurisdiction, as in South v. Peters,
supra.

In view of the line of authority from Nixon v. Hern-
don, 273 U. S. 536 (1932) ; through Terry v. Adams, 345
U. S. 461 (1953), it cannot be seriously contended that the
issue of the right to vote poses a non-justiciable political
question. Nor can the cases of Colegrove v. Green, 328
U. S. 549 (1946) ; MacDougall v. Green, 335 U. S. 281 (1948) ;
South v. Peters, supra or Turman v. Duckworth, 329 U. S.
675 (1946), be considered authority for the proposition
that this case presents a non-justiciable issue. The Cole-
grove case cannot be taken as holding that the question
presented was non-justiciable inasmuch as the majority of
the members deciding that case thought that Smiley v.
Holm, 285 U. S. 355 (1932), had determined that such issues
were justiciable. Mr. Justice Rutledge agreed with the
dissent that the court had jurisdiction but thought that
the injunction was rightly denied as a matter of equitable
discretion.

The majority holding of this case was summarized by
Mr. Justice Rutledge in Turman v. Duckworth, supra, at
page 678 as follows:

"A majority of the justices participating refused
to find there was a want of jurisdiction, but at the
same time a majority, differently composed, con-
cluded that the relief sought should be denied."

That the court did not accept the doctrine of nonjusticia-
bility seemingly expressed by Mr. Justice Frankfurter in
the Colegrove case seems to be borne out by the later case
of MacDougall v. Green, supra. The unanimous assump-
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tion of jurisdiction by an otherwise divided court in that
case can be taken as a holding that political rights cases,
as distinguished from cases involving political questions,
are clearly justiciable. The court then does not lack juris-
diction to hear and determine this case, neither should it
refuse its exercise under the doctrine of "Equitable Self-
Restraint". Suits at law for damages arising out of the
federally protected right of suffrage have been entertained
consistently in the Federal Courts. Wiley v. Sinkler, 179
U. S. 58 (1900) ; Nixon v. Herndon, supra; Nixon v. Condon,
286 U. S. 73 (1932). But injunctive (equitable) relief,
which by flexible decrees assures parties of the greatest
approximation of their normal rights, has been hedged
about by a traditional reluctance to grant equitable relief
in cases involving political rights.

The traditional reluctance of Federal Courts to exercise
their equitable powers in voting cases seems to stem from
the case of Giles v. Harris, 189 U. S. 475 (1903). In the
Giles case Mr. Justice Holmes found many practical obsta-
cles to the use of equitable judicial power, none of which
are present in the case at bar. Nevertheless, the opinion
stated:

"We are not prepared to say that the decree should
be affirmed on the ground that the subject matter is
wholly beyond the jurisdiction of the Circuit Court

"It will be observed, in the first place, that the lan-
guage of (Title 42 USC 1983) does not extend the
sphere of equitable jurisdiction in respect of what
shall be held an appropriate subject-matter for that
kind of relief. The words are, 'shall be liable to the
party injured in an action at law, suit in equity, or
other proper proceeding for redress.' They allow
a suit in equity only when that is the proper proceed-
ing for redress, and they refer to existing standards
to determine what is a proper proceeding. The
traditional limits of proceedings in equity have not
embraced a remedy for political wrongs." (Em-
phasis supplied.)
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Since the means of enforcing the substantive rights
granted by Title 42 USC, Section 1983 is provided in
Title 28 USC, Section 1343 (Glicker v. Michigan Liq. Contr.
Comm., 160 Fed. 2d 96 (C.A. 6, 1947)) the deficiency pointed
out by Mr. Justice Holmes is now remedied by legislation
specifically relating equity jurisdiction to voting rights
cases. In Section 121 of the Civil Rights Act of 1957, Title
28 USC § 1343(4) Congress has unequivocally provided for
equitable jurisdiction in cases involving the right to vote.
It is significant that Part III of the Act is entitled "To
STRENGTHEN THE CIvHL RIGHTs STATUTES * * * " and that
the amendment supplements pre-existing procedural legis-
lation by adding, "To recover damages or to secure equi-
table or other relief under any Act of Congress providing
for the protection of Civil Rights, including the right to
vote." (Emphasis added.) Obviously Congress intended
by the addition of this subparagraph that the Federal
Courts should not refuse to exercise equitable jurisdiction
in cases, such as this, involving the right to vote. If the
phrase, "including the right to vote," is to have any mean-
ing it must be that the traditional hesitance of the judici-
ary to grant equity in political rights cases must yield to the
will of Congress, and that the right to vote be enforceable
by the full powers of the judiciary.

Neither the separation of powers nor equitable self-
restraint doctrines bars the Federal Court from declar-
ing unconstitutional a statute which deprives citizens of
rights secured by the Constitution simply because the stat-
utes purports to exercise the legislature's power to define
municipal boundaries.

The court below reasoned that inasmuch as the cre-
ation of municipalities and the delineation of their boun-
daries are the exclusive prerogative of the legislative branch
of Government, then the judiciary lacks jurisdiction to
rule upon the validity of the Act here in question. A
necessary premise to this conclusion is that the voiding of
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the statute is tantamount to the judicial creation of a
municipal boundary. In support of its conclusion the
court stated that the power to prescribe municipal boun-
daries is exclusively in the Legislature and "when duly
exercised, cannot be revised by the courts" (emphasis sup-
plied). The court failed to recognize, however, that a court

may invalidate such a statute when the legislative power
was not duly exercised on grounds other than those related
to the propriety of the boundary determination itself, and
that such a ruling does not involve legislative or "political"
action.

The Alabama Legislature did not here prescribe a
municipal boundary which incidentally inconvenienced
petitioners by taking from them certain voting and prop-
erty rights, rather it deprived petitioners of certain voting
and property rights and incidentally changed the city's
boundaries to accomplish this purpose. The distinction is
both real and important. True, the legislature, not the
courts, must define the boundaries of a municipality, but
while this prevents a court from substituting its judg-
ment for that of the legislature in passing upon the wisdom
of the boundary chosen, it does not prevent the court from
determining whether the act is invalid for other reasons.

The decision of the court below, if carried to its ulti-
mate conclusion, negates the power of the judiciary to
declare any act of the legislature unconstitutional, for just
as the power to draw municipal boundaries is a legislative
function, so also is the power to enact laws. If the invalida-
tion of a statute which determines a corporate boundary is
necessarily the exercise of a legislative function by the
court, then the invalidation of any statute is tantamount
to an exercise of a legislative function by a court. But, just
as the judiciary does not pass a law when it declares a stat-
ute unconstitutional, neither does it create a boundary
when it declares one unconstitutional. It is not within the
power of a court to create a municipal corporation or to
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fix its boundaries, or to ascertain pertinent subjects for
legislation, or to levy taxes, or to regulate public utilities
or to define a crime or to enact laws, but this does not pre-
vent the courts from declaring any of the above acts of
the legislature unconstitutional. A court cannot levy a
tax or question the wisdom of the legislature in so doing,
but a court can determine that a tax levying statute vio-
lates the Fourteenth Amendment in that it takes property
without due process or that it denies equal protection of
the laws. Likewise a court cannot create a municipality, or
prescribe its boundaries but a court can decide that such
a statute violates the Fourteenth or Fifteenth Amendments
in that it deprives petitioners of property without due
process, that it denies them of equal protection, or that
it deprives them of their right to vote on account of race.
It is remarkable and incomprehensible that the majority
below seemed to rely on the case of Ex Rel. Fred H. Davis,
et al. v. City of Stuart, 120 So. 335; 64 A.L.R. 1307, 1321,
1322, 1323, 1324 (1929). A study of this case shows that
its reasoning and language squarely supports the peti-
tioners:

"It is believed that the above quotations give a fair
compendium of the reasoning underlying the nu-
merous cases supporting the majority view that
the legislative power in this regard is absolute and
unlimited, and not subject to judicial review. They
come from such high sources as to compel respect-
ful consideration. But, as forcible, persuasive, and
even brilliant as some of these arguments in behalf
of the majority view are, their thoughtful perusal,
and especially the conclusion arrived at, leaves
something to be desired. One cannot suppress the
thought that, if this view be accepted without qualifi-
cation and followed to its logical conclusion, what
may the Legislature not do * * *i

"And if this doctrine be fully adopted, what becomes
of those sacred and basic rights of person and prop-
erty, which have their roots deep in the past and
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which the people of America have sought to safe-
guard in the Bills of Rights * * *

"This theory of unlimited power in the passage of
statutes establishing or extending municipal boun-
daries, if correct, would make it an exception to the
general rule, and that, too, without giving any suffi-
cient reason for such exception. The general rule
is that the Legislature is supreme in the legislative
field, which is the most powerful branch of govern-
ment, so long as it does not violate any of the provi-
sions of the organic law. There is to our minds no
justifiable exception of any class of legislation from
this all-pervasive and fundamental principle * * *

"It thus appears to us that the contention that the
power of the Legislature in this particular respect
is unlimited and beyond judicial review, unless there
is some specific provision of the Constitution ex-
pressly regulating or restraining the action of the
Legislature in the exercise of the particular power,
is unsound. Regardless of the absence of such a
specific provision, while great latitude must be
allowed the Legislature in such matters, yet, if the
Boundary Extension Act constitutes a palpably
arbitrary, unnecessary, and flagrant invasion of per-
sonal and property rights clearly guaranteed by
other provisions of the Constitution, such action is
as much subject to judicial review as any other
class of legislation. It may be true that only the
Legislature can 'draw the line,' but, if the line as
drawn be unconstitutional, the courts can set it
aside, leaving it to the Legislature to draw another
and valid line if it so wills."
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II. The power which a state may exercise over its
municipalities is limited by the constitutional rights of
third persons, hence an Act of the State of Alabama
which has the effect of depriving petitioners of rights
protected by the Federal Constitution is invalid even
though the Act purports to be a manifestation of the
State's recognized power to alter the boundaries of one
of its municipal corporations.

The rule is universally recognized that the legislature,
in the absence of specific limitations imposed by its State
Constitution, has power to detach territory from its munici-
palities. The cases supporting this proposition are volum-
inous. It is likewise universally recognized that a munici-
pal corporation with respect to its "governmental" fune-
tions, has no "rights" which are protected by the Federal
Constitution-that a municipal corporation is not a "per-
son" within the protection of the Fourteenth and Fifteenth
Amendments of the Constitution of the United States.

The Court of Appeals, reasoning from the above stated
principles, reached the erroneous conclusion that the Fed-
eral Constitution imposes no limitation upon the right of
the Legislature of Alabama to rearrange the municipal
boundaries of Tuskegee under the circumstances alleged in
the complaint. To say that the municipality has no rights
which are protected by the Federal Constitution is not to
say that the Federal Constitution imposes no limits on the
power of the legislature to act in such matters. The court
below failed to distinguish between cases involving the
rights of third persons on the one hand and the rights of
municipalities on the other.

An Act of the legislature dealing with a municipality,
while not assailable on the ground that it abridges a con-
stitutional right of the municipality may nevertheless be
invalid if it arbitrarily abridges a constitutional right of
some third person.
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That the Court of Appeals was applying a correct prin-
ciple of law in an incorrect manner becomes apparent when
the cases cited by it as containing "governing principles"
are analyzed. In those cases (Hunter v. City of Pittsburgh,
207 U. S. 161 (1907); City of Pawhuska v. Pawhuska Oil
& Gas Co., 250 U. S. 394 (1919), and City of Trenton v.
State of New Jersey, 262 U. S. 182 (1923)) redress was
sought for the abridgement of a supposed constitutional
right of the municipality. These cases merely recognize
the fact that a municipality is not a person and hence has
no rights which are protected by the Federal Constitution;
that the relationship between a city and its state is governed
by state law and hence does not present a "Federal ques-
tion", and that property owned by a city in its govern-
mental capacity is not protected against state taking by
the Federal Constitution.

Petitioners here, however, are not complaining of an
injury done to the City of Tuskegee, but rather of one
done themselves. They are not asserting that the Act in
question deprives Tuskegee of property without due proc-
ess of law, nor that it denies equal protection to Tuskegee,
nor that Tuskegee's right to vote has been abridged, rather
they are asserting that under the guise of prescribing
municipal boundaries, the State of Alabama has purpose-
fully and systematically deprived them of property and of
the right to vote by an Act which was purely arbitrary,
unreasonable and wholly unrelated to any legitimate
municipal purpose, and that hence their rights under the
Fourteenth and Fifteenth Amendments have been abridged.

The limits imposed upon the Legislature in dealing with
its municipalities are basically the same as those imposed
on any so-called "exclusively legislative" function. Par-
ticularly in the regulation of matters which affect public
health and safety does the Legislature have broad-almost
sacred-powers; yet even in this field these same limita-
tions are always present. The nature and definition of
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these limitations on legislative power may be abstracted
from the following statements:

"No court, state or federal, has held that a state
legislature has unlimited power or authority even
with respect to such subjects as the health and welfare
of the people of the state. The primary responsi-
bility rests with the state legislature, but courts have
a solemn and inescapable duty, in an appropriate
case, of deciding whether state action is so arbitrary
and unreasonable as to be unconstitutional." Eng-
land v. Louisiana State Board of Medical Exam., 263
F. 2d 661, 663 (C. A. 5, 1959). (Emphasis supplied.)

The law must have some "real or substantial rela-
tion" to the subject matter which has supposedly
caused the legislative power to be evoked. Jacob-
son v. Mass., 197 U. S. 11, 31 (1905).

The statute may not be "so unreasonable and extrav-
agant as to interfere with property and personal
rights of citizens unnecessarily and arbitrarily"
(emphasis added). Watson v. Maryland, 218 U. S.
173, 178 (1910).

Acts are invalid which "have no rational relation"
to the objective for which the legislative power has
been seemingly evoked. Williamson v. Lee Optical
Company, 348 U. S. 483, 491 (1955).

By analogy, a statute detaching territory from a muni-
cipality is unconstitutional when it deprives former resi-
dents of property without due process or denies them equal
protection of the laws or abridges their right to vote and
when the statute is purely arbitrary, unreasonable and in
no way rationally related to any valid municipal or public
purpose or good. It is the combination of an injury on the
one hand with arbitrariness and lack of municipal or
public necessity or convenience on the other that condemns
the statute. The statute here in question was not only
"arbitrary" it was a calculated deprivation of the peti-
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tioners' rights secured by the Constitution. Its only purpose
was to deprive petitioners of their right to vote.

The court below held, however, that if the arbitrariness,
unreasonableness, lack of proper purpose or lack of rational
relation to the ostensible objective does not appear on the
face of the statute, courts are helpless. Such a rule would
quickly nullify the Constitution. If all a Legislature needs
do to enact otherwise unconstitutional statutes is to conform
them to the letter of the law, then the judiciary's function
as a check on the legislative is ended. The lower court's
ruling-that form governs substance-that the letter rather
than the spirit of the law is controlling-is contrary to the
overwhelming weight of authority. The correct rule is suc-
cinctly expressed in the case of Fairbank v. United States,
181 U. S. 283, 294, 300 (1901), as follows:

"[W]hat cannot be done directly because of con-
stitutional restriction cannot be accomplished in-
directly by legislation which accomplishes the same
result. * * * Constitutional provisions, whether
operating by way of grant or limitation, are to be
enforced according to their letter and spirit, and
cannot be evaded by any legislation which, though
not in terms trespassing on the letter, yet in substance
and effect destroy the grant or limitation."

A State legislature cannot abridge the constitutional
rights of a citizen through the guise of exercising its power
over municipalities. Typical of cases recognizing this
principle are those which hold that the constitutional pro-
tection against impairment of contract obligations invali-
dated legislation dealing with municipalities when this con-
stitutional protection is breached thereby. Likewise the
Constitutional protection against discrimination and denial
of due process will invalidate legislation contracting muni-
cipal boundaries when the rights of third persons secured
thereby are arbitrarily abridged.
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The Court of Appeals attempted to distinguish the
impairment of obligation of contract cases from the present
situation by stating that the petitioners have no contractual
rights which are violated by the act in question. This is
beside the point. The obligation of contract cases stand
for the proposition that the so-called plenary power of
the legislature to deal with its municipalities is limited
by the constitutional rights of third persons. This is no
less true of the protections guaranteed by the Fourteenth
and Fifteenth Amendments than of the protections guar-
anteed by Article I, Section Ten, of the Federal Constitu-
tion.

The rule expounded by Mr. Justice Field in the case of
United States v. Mayor, etc. of New Orleans, 103 U. S. 358,
365 (1881), seems controlling on this issue:

"The argument in support of the Act is substantially
this: that the taxing power belongs exclusively to
the Legislative Department of the Government, and
when delegated to a municipal corporation may,
equally with other powers of the corporation, be re-
voked or restricted at the pleasure of the Legislature.
'It is true that the power of taxation belongs exclu-
sively to the Legislative Department, and that the
Legislature may at any time restrict or revoke at
its pleasure any of the powers of a municipal cor-
poration, including, among others, that of taxation,
subject, however, to this qualification, which attends
all state legislation, that its action in that respect
shall not conflict with the prohibitions of the Con-
stitution of the United States and, among other
things, shall not operate directly upon contracts
* * * so as to impair their obligations * * . (Em-
phasis added.)

If but slightly altered, the above statement would serve as

the opinion in this case:

The argument in support of the Act is substantially
this: that the power to prescribe municipal bounda-
ries belongs exclusively to the Legislative Depart-
ment of the Government, and municipal boundaries
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may be increased, decreased, altered or wholly abol-
ished at the pleasure of the Legislature. It is true
that the power to prescribe municipal boundaries
belongs exclusively to the Legislative Department,
and that the Legislature may at any time decrease or
alter at its pleasure the boundaries of a municipal
corporation, subject, however, to this qualification,
which attends all state legislation, that its action in
that respect shall not conflict with the prohibitions
of the Constitution of the United States and, among
other things, shall not operate so as to deprive citi-
zens of property, equal protection of the laws or of
the right to vote in contravention of the Fourteenth
or Fifteenth Amendments.

III. The Act of the Alabama legislature in question
denies and abridges the constitutionally protected
rights of the petitioners.

A. In contravention of the Fifteenth Amendment, the Act
denies the petitioners the right to vote solely because
of their race.

This legislative enactment is but one more of the numer-
ous attempts of the constituted authorities of some states
to disfranchise Negroes and destroy their constitutionally
protected right to vote. This Court has been repeatedly
faced with the schemes and devices utilized by such states,
but it has always been quick to recognize the motivating
purpose underlying such enactments, and it has jealously
applied the proscription of the Fifteenth Amendment of the
United States Constitution.

Counsel agrees with the District Court that legislative
wisdom is not a subject for judicial inquiry; however, its
manifestation as reflected in the effect and operation- of
a statute is properly within the scope of review:

"And the rule is general, with reference to the
enactments of all legislative bodies, that the courts
cannot inquire into the motives of legislators in
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passing them, except as they may be disclosed on
the face of the Act, or inferable from their operation,
considered with reference to the condition of the
country and existing legislation. The motives of the
legislators, considered as the purpose they had in
view, will always be presumed to accomplish that
which follows as the natural and reasonable effect
of their enactments." Soon Hing v. Crowley, 113
U. S'. 703, 710 (1885).

Where, then, as here no legislative intent or purpose is
clearly discernible on the face of the statute, the Court
must look to the effect of its operations. Speaking for the
Court in 1890, Justice Harlan put it this way:

"There may be no purpose upon the part of a Legis-
lature to violate the provisions of that instrument
(the Constitution), and yet a statute enacted by it,
under the form of law, may, by its necessary opera-
tion, be destructive of rights granted or secured by
the Constitution. In such cases, the courts must
sustain the supreme law of the land by declaring the
Statute unconstitutional and void. This principle of
constitutional interpretation has been often an-
nounced by this court." Minnesota v. Barber, 136
U. S. 313, 319 (1890).

Counsel contend that, unlike the Barber case, not only
is the operation of the statute unconstitutional, but the
legislative purpose clearly ascribable to it violates the
provisions of that instrument.

When the Act is viewed "in the light of its history and
of its present setting, it is seen to be a deliberate and
calculated device * * * " (Grosjean v. American Press Co.,
297 U. S. 233, 250 (1936). As soon as it became apparent
that discrimination at the polls based on race would not
be permitted, some states sought to achieve that end by
indirection. The originators of the "Grandfather clause"
argued to this Court that it should not ascribe an occult
motive to the legislature and that inequalities arising from
the operation of the statute were the natural consequences
of inherent circumstances. Guinn v. United States, 238



20

U. S. 347, 359 (1915). But the Court saw beyond the
apparently innocent statute to its purpose. The next cal-
culated device was an attempt to disguise state action with
the cloak of private organization, but even the most ex-
treme disguise disintegrated upon judicial inquiry. Nixon
v. Herndon, 286 U. S. 73 (1932) ; Smith v. Allwright, 321
U. S. 649 (1944) ; and Terry v. Adams, 345 U. S. 461 (1953).
Failing with the subterfuge of private action, next came
enactments designed to vest in individual voting officials
the authority to arbitrarily discriminate but again the
courts affirmatively enforced the dictates of the Constitu-
tion. Baskin v. Brown, 174 F. 2d 391 (C. A. 4, 1949); and
Davis v. Schnell, 81 F. Supp. 872 (S. D. Ala., 1949). The
case at bar presents one more statute in the same pattern,
enacted for the same purpose, and intended to achieve the
same effect.

The Act of the Alabama. legislature, if viewed in a
vacuum, appears innocent on its face. It is contended on
behalf of its validity that it is merely a change in a munici-
pal boundary, the sort which legislatures are always mak-
ing for various reasons. But law does not operate in a
vacuum and the petition filed below sets forth allegations
of fact which will render the statute invalid and reveal
it as an "ingeniously or ingenuously" contrived scheme to
discriminate against the petitioners solely because of their
race. The facts cast the framework within which this
statute must be considered; the fact that the Civil Rights
Commission reports that it received more complaints of
voting discrimination from Macon County, Alabama, the
county in which Tuskegee is located, than from any other
county in the country (Report of the United States Com-
mission on Civil Rights, 1959, p, 56); the fact that pro-
ceedings have been instituted arising from the vast pattern
of discrimination in Macon County and the District Court
for the Middle District of Alabama will determine the
matter on its merits after remand by this Court (United
States v. Alabama, - U. S. -, 4 L. ed. 2d 982 (1960)); the

J
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fact that all persons who will be outside of the boundary
of Tuskegee as a result of this statute are Negroes; the
fact that what was a four-sided boundary is now a twenty-
eight-sided indescribable figure; the fact that only four
registered Negro voters are within the defined municipal
limits; the fact that not a single white person is adversely
affected by the new boundary. Could legislative purpose
be more clearly evident if the statute had a preamble to
the effect that the desired aim of the legislature was to
remove all Negro voters in Tuskegee from municipal elec-
tions without in any way prejudicing the existing rights
of any white citizens? It could not!

State action prohibited by the Constitution cannot be
accomplished by indirection. Guinn v. United States, 238
U. S. 347 (1915); Grosjean v. American Press Co., 297
U. S. 233 (1936) ; and Lane v. Wilson, 307 U. S. 268 (1939).
As stated in Lane v. Wilson, "The (Fifteenth) Amendment
nullifies sophisticated as well as simple-minded modes of
discrimination." (Supra, at p. 275.) The parallel between
this case and the Guinn case is striking. Here, as in that
case, the legislative action would normally be within the
scope of legitimate authority; here, as in that case, the
statute is innocent on its face if no reference is made to
surrounding circumstances. What appears as an innocuous
but arbitrary statutory reference to an objective fact, a
boundary here, a date there, is in fact a calculated scheme
of discrimination because of other related objective facts.
In Guinn, it was not mere coincidence that the date provid-
ing the exemption for literacy requirements was one before
which no Negroes were registered to vote; in this case, it
is not mere coincidence that the boundary line established
excludes all but four registered Negro voters, but not one
white voter.

Judge Parker has eloquently given expression to the
contentions of the petitioners:

"An essential feature of our form of government is
the right of citizens to participate in the govern-
mental process. The political philosophy of the
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Declaration of Independence is that governments
derive their just power from the consent of the gov-
erned; and the right to a voice in the selection of
officers of government on the part of all citizens is
important, not only as a means of insuring that
government shall have the strength of popular sup-
port, but also as a means of securing to the indi-
vidual citizen proper consideration of his rights by
those in power. The Fourteenth and Fifteenth
Amendments were written into the Constitution to
insure to the Negro, who has recently been liberated
from slavery, the equal protection of the law and
the right to full participation in the process of
government. These amendments have had the effect
of creating a federal basis of citizenship and of
protecting the rights of individuals and minorities
from many abuses of governmental power which
were not contemplated at the time. Their primary
purpose must not be lost sight of, however, and no
election machinery can be upheld if its purpose or
effect is to deny to the Negro, on account of his
race or color, any effective voice in the government
of his country or the state or community wherein
he lives." Rice v. Elmore, 165 F. 2d 387, 392 (C. A. 4,
1947).

B. In contravention of the Fourteenth Amendment, the Act
denies the petitioners equal protection of the law, and
takes property from them without due process of law.

It is the contention of the petitioners that the Act of
the Alabama legislature has as its primary purpose the
disenfranchisement of Negroes because of their race, but
the effect of the statute not only abridges the right guar-
anteed by the Fifteenth Amendment, it also violates the
protection afforded by the Fourteenth Amendment.

The principle that the rights and privileges which inure
to citizens of a municipality are derivative of the obliga-
tions imposed by citizenship is not questioned. What is in
issue is whether a state can deny such rights and privi-
leges, while admittedly dissolving the concurrent obliga-
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tions, where the basis for classification is undoubtedly
the race or color of the persons involved. Petitioners
did not contend that classification resulting from a rede-
termination of a municipal boundary is, in and of itself,
invalid; but when the classification is based only on race
or color, it is prohibited. As Justice Holmes said: "States
may do a good deal of classifying that is difficult to believe
rational, but there are limits, and it is too clear for ex-
tended argument that color cannot be made the basis of
a statutory classification affecting the rights set up in this
case." (Nixon v. Herndon, 273 U. S. 536, 541 (1927).)

Fire protection, police protection, sewerage disposal,
street maintenance and zoning regulations are but typical
of the benefits which citizens of a municipality enjoy and
by which the value of their property is enhanced. To
take from persons these advantages with the consequent
loss of value to their property solely because of their race
is clearly violative of the Fourteenth Amendment. It is
again the legislative purpose which so thoroughly and per-
vasively taints the statute that brings it into conflict with
the Constitution. The authority relied on by the court
below adheres to the principle of the plenary power of a
state legislature to alter municipal boundaries. This au-
thority, however, is not applicable to the present case. The
classification of petitioners because of their race or color
resulting in decreased property values and unequal en-
joyment of beneficial facilities is clearly prohibited by
the Fourteenth Amendment:

" The historical context in which the Fourteenth
Amendment became a part of the Constitution should
not be forgotten. Whatever else the framers sought
to achieve, it is clear that the matter of primary
concern was the establishment of equality in the en-
joyment of basic civil and political rights and the
preservation of those rights from discriminatory
action on the part of the States based on considera-
tion of race or color. Seventy-five years ago this
Court announced that the provisions of the Amend-
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ments are to be construed with this fundamental
purpose in mind." Shelley v. Kraemer, 334 U. S.
1, 23 (1948).

To allow this statute to stand without even the intro-
duction of evidence by petitioners sustaining their allega-
tions is contrary to the long line of decisions of this Court
construing the Fourteenth and Fifteenth Amendments. To
allow this statute to stand provides legal sanction to a
range of state activity which seeks to disregard and nullify
the interpretation asserted by this Court. To allow this
statute to stand denies petitioners protection from abridg-
ment of their vital constitutional rights. "To do so would
be to shut our eyes to what all others than we can see and
understand." United States v. Butler, 297 U. S. 1, 61
(1936).

C. In contravention of the petitioners' constitutionally pro-
tected rights, the Act discriminates against petitioners
solely because of race.

Though petitioners have no constitutional right to live
in Tuskegee, they do have a constitutional right not to be
excluded from Tuskegee because of their race. The in-
firmity of the statute challenged is its inherent use of
race as a means of defining corporate limits. Race may
never be the basis of the exercise of state power otherwise
valid. Yick Wo v. Hopkins, 118 U. S. 356 (1886) ; Hira-
bayashi v. United States, 320 U. S. 81 (1943); Steele v.
Louisville & N. R. Co., 323 U. S. 192 (1944) ; Buchanan v.
Warley, 245 U. S. 60 (1917) ; Korematsu v. United States,
323 U. S. 214 (1944).

Relieving petitioners of their civil obligations does
not constitutionally justify the State in excluding peti-
tioners from Tuskegee any more than relieving Negroes
of paying local school taxes would constitutionally justify
excluding them from public schools.
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. The question of the presence of racial discrimination in
a statute may be determined from the effect of the statutes
as well as from its stated purpose. The question is not
what the enactment says or fails to say; but what in fact
it does. Dobbins v. City. of Los Angeles, 195 U. S. 223
(1904); see cases cited in Section II, supra. The bold
statement of a racially discriminatory purpose of course
assists a court in determining the statute's effect; the ab-
sence thereof, however, does not deprive a petitioner of
the opportunity to charge and prove racial discrimination
through legislative enactment.

We suppose that the petitioners would have an easier
case to prove on trial-and the Court would have been more
ready to void a statute which provided that Tuskegee's
limits extend from a central point a radius of two miles but
excluding every premise occupied by a Negro. However,
the petitioners have charged and would be required to prove
at trial substantially the same effect on them. Upon such
proof, the effect of this statute-motive aside-is to exclude
Negroes from Tuskegee. Is there any power in Alabama to
legislate to this end?

Conclusion

For the foregoing reasons the decision of the court
below affirming the District Court's sustaining of the motion
to dismiss should be reversed.

Respectfully submitted,
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