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QUESTIONS PRESENTED*

(1) Did the District Court err in

holding that, in preclearing an election

law under section 5 of the Voting Rights

Act, the Attorney General must be deemed

to preclear as well all future changes in

election practices and procedures which

may occur in the implementation of that

law?

(2) Did the District Court err in

holding that changes in election practices

and procedures need not be precleared

under section 5 of the Voting Rights Act

if those changes occur in the implementa-

tion of a separate election law which

itself had earlier received such pre-

clearance?

* The parties to this appeal are set out
at p. ii of the Jurisdictional State-
ment.
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y implementing a change in
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cted under section 5 is never to

dated by the federal courts so

long as that change subsequently receives
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1983. The appeal was docketed on December

16, 1983. Probable jurisdiction was noted

on June 18, 1984. The jurisdiction of

this Court is invoked under 28 U.S.C. §
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tees, whose members were appointed by the

County Board. Over 91% of all white

public school students in the county

attend the schools in District No. 1,

while the student population of the

District No. 2 schools is 92% black. Each
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(1) Should
elect
County
2?

an election be held to
Trustees for Hampton
School Districts 1 and

(2) If so, when should such an
election be held?

(3) Should the filing period for the
respective District Boards of
Trustees be "reopened"? (3.A.

The state

January 4,

Atto

1983

rney General responded on

, advising the County that

it should hold new elections "[als soon as

possible" and that it need not "reopen"

the filing period. (J.A. 67a). Acting on

this advice, the Hampton County Election

Commission conducted elections in Dis-

tricts 1 and 2 on March 15, 1983. The six

individuals elected in November, 1982, to

the County Board of Education were never

permitted to take office.

The advice given by the state

Attorney General and acted upon by the

county had two distinct effects of

_ - .
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injunction to forbid the proposed elec-

tions as illegal under section 5 of the
2

Voting Rights Act, and to place in office

the duly elected members of the County

Board of Education. Appellants alleged

that the proposed elections violated

section S because they were to occur at a

time other than that provided for in Act

and because the elections were

limited to candidates who had filed for

election during the illegal August 1982

2 The complaint also alleged that the
Election Commission, in violation of
section 3 of Act No. 549, had failed to
certify to the South Carolina Code
Commissioner the results of the May 1982
referendum. (3.A. 17a-18a). Although we
disagree with the district court's reasons
for rejecting this claim, our review of
the record indicates that that certifica-
tion was in fact made. Ac-ordingly, we do
not seek review of the district court's
denial of injunctive relief regarding the
alleged lack of certification.

549,
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filing period. Appellants also alleged

that the defendants had already stripped

of ali authority the elected Superinten-

dent of Education, some two years earlier

than authorized by the statute approved by

the Attorney General under section 5.

(3.A. 18a, 70a)

Appellants unsuccessfully sought a

preliminary injunction to prevent the

holding of the March, 1983 special

election. The single judge to whom that

request was made denied it on the express

premise, concurred in by counsel for

appellees, that the results of the March

election would be invalidated if the

election were subsequently held to violate

section 5:

The complaint also alleged that the
abolition of the elected County Board of
Education violated section 2 of the Voting
Rights Act and the Fourteenth and Fif-
teenth Amendments. (3. A. 22a-23a). These
claims were not dismissed, and are the
subject of continuing litigation in the
district court.

~ 13 -
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THE COURT: What's going to happen
if a three Judge Court hears it
and they say you were wrong....
They would set the election
aside and go all -- have to go
all over it again.

[COUNSEL FOR SCHOOL BOARDS]: Exactly.
I think that's exactly right. 4

Subsequently a three judge court was

convened to hear the case, as required by

42 U.S.C. § 1973c. On September 9, 1983,

the district court denied appellants'

request for injunctive relief and dis-

missed their complaint insofar as it

sought to state a claim under section 5 of

the Voting Rights Act. (J.S. App.

la-11a).

SUMMARY OF ARGUMENT

This case involves three changes in

the South Carolina election practices with

regard to the election of school officials

4 Transcript of Hearing of March 14, 1983,
pp. 18-19.
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County Superintendent of Education,

stripping the occupant of that office of

his authority. State legislation approved

by the Attorney General under' section 5

did not authorize the abolition of that

office until 1985. A shortening of the

term of office of an elected official is

subject to section 5. 28 C.F.R. § 51.12

(k).

The distric

these changes did
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four new exceptio
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fortiori the Attorney General cannot be

deemed to have approved unknown future

changes of which he was not and could not

have been aware.

(3) The district court held that if

a covered jurisdiction violates section 5

by implementing a new election law which

lacks preclearance, a subsequent pre-

clearance of the law automatically renders

lawful the previous violation of federal

law. Perkins v. Mathews* 400 U.S. 379

(1971) however, held that whether such

subsequent preclearance removes the need

for further relief must be resolved based

on the particular circumstances of each

case.

(4) The district court held that an

allegation of "either racially discrimina-

tory purpose or effect" is "essential to a

section 5 action." This Court has

repeatedly held that no such claim is

necessary in an action to enforce section
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5. Allen v . Board of Elections, 393 u. S.

544, 558-59 (1969).
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constituting ch

dures are not

Rights Act

"effective

were first

e implementa-

on practices

ur isdictions

and unless

that those

y purpose or

hat, prior to

terations in

ties must be

either the

ict Court for

Any practices

action proce-

as laws until and

Those procedures were described in detail
in past decisions of this Court. McCain v.
Ly rand, 79 L.Ed.2d 271, 278-8 (18T;

Daniel v. Sanchez, 452 U. S. 130, 137 and
cases cited at n. 14 (1981).

5

-19 a

w

to prevent th

ges in electi

in the j

Lion 5 until

determination

i scriminator

5 requires t

entation, al

election prac

approval by

or the Distr
5

Columbia.

ages in ele



unless cleared pursuant

v. Wailer, 421 U.S. 656,

to § 5."

656 (1975)

curiam).

Congress' decision to renew the

Voting Rights Act in 1970 and 1975 was

based to a significant degree on its

conclusion that there had been widespread

violations of section 5. McCain v.

Lybrand, 79 L.Ed. 2d 271, 281, 284 n. 23

(1984). That same problem lay behind the
6

renewal of the Act in 1982.

report of that year noted:

The Senate

Noncompliance
forms.
continued
submit pro
law for
attempting
Second,
instances
imply
ment

generally
First,

wides
posed c
Section
to imp
there
of ch

emented de
of Justice

has taken two
there has bee

pread failure t
hanges in electio

5 review befor
lement the change
continue to b

ranges having bee
spite a prior
objection.7

n
0
n
e
.
e
n

Depart-

6 Because the 1982 extension of the Voting
Rights Act is the controlling statute in
this case, the legislative history of that
extension is of particular relevance.
McDaniel v. Sanchez, 452 U.S. 130, 147 n.
25 (1981).

7 S. Rep. No. 97-417, p. 13 (1982); see also
H. R. Rep. No. 97-227, p. 13 (1981).
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changes wh
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8
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that
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r th
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that in
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st the submissi

never received

The Senat

this continuing

particularly i

e validity and

been resolved,

voters often

ile

ecti

suit

on -.

to compel
9

This is

com-

such

I. THE NATURE. OF THE CHANGES IN
APPELLEES' ELECTION PRACTICES

This

election.

effect on

which all

appeal inv

practices

November 1,

changes in

olves thr

which we

1964, the

election

ee distinct

re not in

date after

procedures

H.R. Rep. No. 97-227, p. 13.
S. Rep. No. 97-417, p. 48 (1982).

8
9

L;
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1980 alone

forced to

on of 124

section 5

e report

pattern of

nexcusable

scope of

and noted

found it
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require section

The first

practices

for conduct

trustees o

November

November 1

for those

dates, wer

which prove

ultimately

clearance,

district t

election"

5 preclearance.

such change i n

was the alteration of

ing the initial electi

f the local school bo

1982 to March 1983.

, 1964, of course, no

boards, and thus no

e authorized. Act

ided for such elect

received section

authorized the ele

rustees only at the

held in November

elect ion

the date

on of the

yards from

As of

elections

election

No. 549,

ions and

5 pre-

ction of

"general

of even-

numbered years in South Carolina.

If South Carolina had enacted a

statute altering the election date from

the November general election to March of

an off-year, such legislation would

clearly have been a change in a "standard,

practice or procedure with respect to

voting..." 42 U.S.C. § 1973c. This Court

:1
e k
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c-.

a

;t

has repeatedly

section 5 "to

which altered

covered State

v. State Board

566 (1969). In

190 (1978), thi

applied to a s

time at which

officials were

is no different

change

held that Congress intended

reach any state enactment

the election law of a

in even- a minor way." Allen

of Elections, 393 U.S. 544,

Berry v. Doles, 438 U.S.

s Court held that section 5

tate statute changing the

h certain Georgia county

to be elected. The result

t merely because here the

was achieved

legislation. Such

of an election has

adverse impact on

voters participati

election is moved

election to a spe

voter turnout at

predictably lower.

for example, over

voters participated

without any formal

a change in the timing

an obvious potential

the number of minority

ng when, as here, the

from a regular general

ecial election, since

special elections is

In the instant case,

6000 Hampton County

in the November 1982

e23

1
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10
general election, while less

that number voted in the Ma

special election.

Second, the procedures ad

appellees effectively constituted

in the candidate filing rules.

than

rch

half

1983

opted by

a change

Act 549,

as approved by the Attorney general,

authorized only two filing periods, the

August 16-31 period for a contemplated

November, 1982, school board election, and

the usual filing period for subsequent

school board elections. The Act neither

established any filing period for a March

1983 special election, nor sanctioned the

use of the August 1982 filings for any

election

November,

Thi

candidat

to sect

States,

e

i

other than that to occur in

1982.

Court has repeatedly held that

qualification rules are subject

on 5. City qf Rome v. United

446 U.S. 156, 160-61 (1980)

10 Complaint, Exhibit 15-1.
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overnment job);

.S. 358 (1969)
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lliams, 393 U.S.

requirements for

The Justice

ations expressly
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y of persons to

F.R. § 51.12(g).

i such laws is

e qualification

effectiveness of

s.. candidates"

Allen v. Board

5

r

70.

ule at issue in

this case to an extraordinary

"burdens

and, con
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comitan
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tly,

elective c
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available to voters." Dougherty County v.

439 U.S.

in January

election

candidates to

August 31, 198

requirement was

imposed was mo

This unusual ex

an obvious disc

the March spec

to candidates

participate in

1982 filing, which

time when implem

violated section
11

dates could onl

at 40.

1983 fo

require

have filed

2. By the

announced,

re than fo

post facto

The standard

r the March 1983

ed prospective

d no later than

time that that

the deadline it

ur months past.

requirement had

riminatory impact.

ial election was op

who had been will

the palpably illegal

First

en onl

ing t

Augus

,

y

t

had been conducted at a

entation of Act No. 549

5. Prospective candi-

y obtain a place on the

Several blacks sought unsuccessfully to
file for election to the local boards
following the January, 1983 announcement
that there would be an election in March.
Among those prevented from seeking office
was appellant Brooks, a former member of
the County Board of Education. (J.A.
14a-15a).

White,

adopted

special

11



a
r;
r

x,

i;

y.

s,

r

i

f.

s,

SP'

i

March 1983 ballot by "obeying" in August

1982 election

had been

General and

Act were no

"effective a

U.S. 656 (1

black candid
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n
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f
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ich 6nder- the
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5). Second,
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illegal August 1982

rule guaranteed white
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of any opportunity to

single black candida

decision to require an

been submitted to the

there is good reason

would have objected to
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of
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vote

te.

Augu

Att

to b

an objection

the Attorn

Voting Righ

then have be

v. Waller, 4

since only o

for election

1 during t

ng period, t

nation of th

the wishes

ed those vote

for more than

Thus, had t

st, 1982 fili
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ne

as

he

he

at

of

rs

a

he

ng

1,

elieve that he

it.

12 Lenon Brooker. He was among the five
candidates elected in March, 1983.
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Third, the complaint alleged that in

early

cal.

of

(J.

m

Co

A.

1983 the appellees

a

u

tter abolished

nty Superinten

18a_ 19a). An

Super intende

which, as ea

been largely

(J. A. 70a-73

the district

these allega

position of

existed prio

year term of

expire until.

provides fo

position as o

alter the aut

prior to tha

appellees hav

term of the

nt det

the

den

a

ailed
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stripped o
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court was ob
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Superintend

r to 1982.
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June 30, 1

r the abo.

f June 30, 1

hority of th

t date. If,

e effective

Superintend

had as a practi-

elected position

it of Education.

ffidavit of the

d the manner in

1, 1982, he had

f his authority.

otion to dismiss

ligated to accept

ue. The elected

ent of Education

The current four

nt Dodge does not

985. Act No. 549

lition of that

985, but does not

e Superintendent

as alleged, the

ly shortened the

ent of Education,

that is clearly a change covered by
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section 5,

Department

that sectio

the term of

shortening

of

n

a

th

Section 51.12(k) o

Justice regulations pr

5 applies to "[a]ny cha

n elective office .. e

e term of an office....

II, THE CHANGES IN APPELLEES'
ELECTION PRACTICES LACK THE
NECESSARY PRECLEARANCE UNDER
SECTION 5 -OF THE VOTING RIGHTS
ALT.

The di

none of the

issue in t

preclearance

Rights Act.

several dis

this conclu

was clearly

sions of thi

strict court concluded that

election practice changes at

his case required a formal

under section 5 of the Voting

The district court offered

tinct theories for reaching

sion, each of which, we urge,

inconsistent with the deci-

s Court.

The district court's opinion contains no
clear explanation of why that court
rejected this claim. We assume that the
lower court did so because of one of the
doctrines discussed infra.

the

des

in

by

f
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ng

.g

1"

i

e

3
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(1) The "Mi isterial Act" Exception

The district court reasoned, first,

that once an election law is precleared,

section 5 is simply inapplicable to any

alterations in election procedures which

occur in the implementation of that

precleared law. Thus the new procedures

involved in this case, it asserted, did

not

constitute "®changes"° within the
meaning of Section 5. Each of these
acts were not alterations of South
Carolina law, but rather steps in
the implementation of a new
statute.... [TIhe preclearance
r-equirement of Section 5 applied to
the new statute, Act No. 549, while
the ministerial acts necessary to
accomplish the statute's purpose were
not "changes" contemplated by
Section 5, and thus did not require
preclearance. (J.S. App. 8a-9a).

On the district court's view, once Act 549

was precleared, Hampton County election

officials were free to select any date for

the trustee elections and to adopt any

filing requirement, regardless of whether,

r,

t

i

A

k

t 

r

t:

M1

n

t

F
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ic

e
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lgence,
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ntation of
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officials,

0 U.S. 379
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those tech-

procedures

needed to

laws must
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be

ement
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longstanding election
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City of Rome v. United States, 446 U.S

456, 183 (1980).

The changes at issue in this case

were in fact far from minor. On the

contrary, they involved a change in the

date of an election, an alteration of the

filing r

the effe

another

doctrine

any choi

regardles

outside,

the choic

new ele

exempt ion

carrying

evasion o

Rights A

the inter

the broad

Board of

requirements for one office, and

ctive abolition in mid-term of

elective office. Under the

espoused by the district court,

ce made by election officials,

s of its practical importance, is

the scope of section 5 so long as

e was made in connection with a

action law. Such a sweeping

from the coverage of section 5,

with it an open invitation to

f the requirements of the Voting

ct, is clearly inconsistent with

nt of

dest

Elect

Congress

possible

ions, 393

"to give the Act

scope." Allen v.

U.S. at 567.

r-

I;
st



- 33 --

(2) Preclearance of Unknown Future
Changes

The district court suggested, in the

alternative, that the new election

procedures at issue in this case had

somehow "been precleared along with the

. provisions of Act No. 549." (J.S.

App. 9a). In particular the court

asserted, apparently with regard to the

illegal August 1982 filing period, that

"the eventual preclearance of Act 549

ratified and validated for Section 5

purposes those acts of implementation

which had already been accomplished."

(App. Ia)

This Court, however, has repeatedly

rejected suggestions that the Attorney

General be deemed to have approved changes

in election procedures where those changes

were not formally submitted to him in full

compliance with the applicable section 5

regulations. City of Rome v. United
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States, 446 U. S. at 169 n. 6; United

States v.

sioners 435

v. Board of

Even if the

the proposed

heffield B

U. S. 110,

Elections,

Attorney Gen

changes in

board

136

393

eral

thi

of

(197

U.S.

had

s ca

Commis-

3) ; Allen

at 571.

known of

se, that

would not have been sufficient; the

responsible authorities must "in some

unambiguous and recordable manner submit

any legislation or regulation in question

to the Attorney General with a request for

his consideration pursuant to the Act."

Allen v. Board of Elections, 393 U.S. at

571. "[T he purposes of the Act would

plainly be subverted if the Attorney

General could ever be deemed to have

approved a voting change when the proposal

was neither properly submitted nor in fact

evaluated

Sheffield

at 136.

by him." United States v.

Board of Commissioners, 435 U.S.

S
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In the instant case the Attorney

General could not possibly

or intended to approve

issue when he withdrew h.

Act 549, since that

withdrawn in November,

decisions at issue -- to

election and to require ca

registered in August, 1982

January 1983, two mon

Attorney General's action
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statut

to it

well b

which

At to

e has

by th

both

the A

rney General to

the sweeping ef

e district court

premature implem

attorney General

have evaluated

he changes at

s objection to

objection was

982, and the

hold a special

didates to have

-- were made in

ha after the

If a decision

preclear a new

fect attributed

, approving as

enting steps of

may be unaware,

and su

which h

imposs

carry

section

manner.
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he
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o5

5

Sequent

could

le for

it his

in an

Under t

implementation actions

not foresee, it would be

the Attorney General to

responsibilities under

informed and conscientious

he best of circumstances
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"{[t]he judgment

must make is a d

and no one would

made without

Georia v Unit

540 (1973) Bu

cannot know in a

steps he is impl

be manifestly

that the Attorney General

ifficult and complex one ,

d argue that it should be

adequate information."

ed States, 411 U.S. 526,

t if the Attorney General

dvance what implementing

icitly approving, it would

impossible to make the

critical judgment which Congress contem-

plated.

This aspect of the dis

opinion presents in a more

the argument unanimously rej

Court last term in McCain v

L .Ed.2d 271 (1984) In

defendant ~officials urged

statute had been preclea

Attorney Gener al, even though

had only been provided to

General in connectioni with t

of a separate la v adapted

tr ict court's

extreme form

ected by this

Lybrand, 79

MeCain the

that a 1966

red by the

that statute

the Attorney

he submission

in 1971, and
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despite the fact that no formal request

had ever been made for approval of the

earlier measure, Although the Attorney

General in McCain actually knew of the

existence of the 1966 statute, this Court

declined to assume, as South Carolina

officials there urged, that the Attorney

General had tacitly given his approval to

that statute, explaining that to do so

"would require a wild flight of imagina-

tion." 7P L.Ed.2d at 285. The sugges-

tions of the district court in this case,

that the Attorney General somehow approved

in November, 1982, of changes which were

not even decided upon until 1983, and

which it was thus literally impossible

that the Attorney General knew about at

the time, is even less plausible than the

flight of imagination spurned by this

Court in McCain.
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(3) "Retroactive Validation"

The district court also held that the

November, 1982, preclearance of Act 549

iso factor removed all taint of illegality

from the August 1982 filing period.

Relying on this Court's decision in Berry

v. Doles, 438 U.S. 190 (1978), the court

below held that "a retroactive validation

of an election law change under Section 5

could be achieved by after-the-fact

federal approval. (3.S. App. 10a). The

appellee Election Commission characterizes
14

this "principle of retroactive approval"

as meaning that the approval of a change

in election law under section 5 automa-

tically and invariably approves nunc pro

tunc all violations of the Voting Rights

Act 'occasioned by the illegal implementa-

tion of that new state law. Because of

this rule, the Commission suggests, so

Commission Motion to Affirm, p.14 Election
17.

1.
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long as Act 547 had not

by the Attorney General

local officials would have
15

in their duty" if they

enforce that change in state

Even after the Attorney

approved Act 549, further im

the Commission asserts,

sitat[ed]" by the fact that

reconsideration was pendi

Commission's view the decis

merely permits but actually

authorities to implement

change in election law in vi

Voting Rights Act so long as

hope tha

forgiven

tive app

ciple,

issuanc

t

u

r

that

under

oval.

the

e of

t

"

yet been rejected

under section 5,

been "derelict

had failed to

election law.

General dis-

plementation,

was "neces-

a request for

16
ng. In the

ion below not

requires local
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ovation of

there is

violation will later

he "principle of retro

Because of this pr

Commission asserts,

an injunction against

ved

the

any

be

ac-

in-
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15 Id. p. 104
16 d. 17 n. 2.
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section 5 sho

remedy rather t

This extr

approval finds

of this Court.

Mathews, 400 U

before this Co

held without
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ducted anew ev

issue subseque

preclearance.
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appropriate. P

certain circum

action taken i

might not be r

and Be merely

to be present on.

that case. 438 U.

17 Id., 12 n. 1.

uld be "the exceptional
17

han the normal one."

eme rule of retroactive

no support in the decisions

In Berry, as in Perkins v.

. S 379 (1971) , the issue

urt was whether an election

the necessary section 5

hould be voided and con-

en though the changes at

ntly received the required

Neither case established a

at such relief was never

.rkins held only that "(ijn

stances" invalidation of an

n violation of section 5

equired, 400 U.S. at 396,

found such circumstances

the particular facts of

S. at 192. On remand in

- 40

holding
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Perkins the district court in

a new election despite the

new election law prematurely

fact ordered

fact that the

implemented

at the previo

been approved

Both Perkins

desire of Con

mentation of

had not recei

not just those

would ultimate

Fourteen

scope of

of first

coated a t

elections

Allen v.

572. In

however,

that the

sect

us election had subsequently
18

d by the Attorney General.

and recognized the

gress to prevent the imple-

all election changes which

ved section 5 preclearance,

to which such preclearance

ly

yea

ion

b

r

e

s

S5

impressio

em po r ar y

conducted

Board of

extendin

Congress

denied.

ago, noti

raised "co

n, this

reluctance

without pr

Elections,

g section

made clear

Voting Rights Act be

ng that the

mplex issues

Court idi-

to overturn

eclearance.

393 U. S. at

5 in 1982,

its desire

strictly

18 Supplemental Judgment, June 19, 1972, p.
2.
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complied with. Congress amended the

bailout provisions of the Act to ensure

that exemption from coverage by section 5

not be accorded to jurisdictions which had

violated that provision. The Senate

Report emphasized:

[I]t is the Committee's intent that
compliance with Section 5 means that
even if an objection is ultimately
withdrawn or the judgment of the
District Court. for the District of
Columbia denying a declaratory
judgment is vacated on appeal, the
jurisdiction is still in violation if
it had tried to implement the change
while the objection or declaratory
judgment denial was in effect. S.Rep.
No. 97-417, p. 48.

Vir

the

p.

inc

fai

the

5.

tually identical language appears in

House Report. H.R. Rep. No. 97-227,

42. Both the House and Senate Reports

lude extensive references to the

lure of covered jurisdictions to make

timely submissions required by section

(See p. 20-22, sura.)

V
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As Justice Brennan noted in his

concurrii

absence

actions

inval ida

political

positive

their cl

preclear

438 U.S.

occurred

ng

of
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un

inc
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anc

at
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opini

any

native

by th
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e of pr
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e federal
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instant
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n 5 will be

courts, "the

5 may have a

to disregard

not to seek

ing changes."

exactly what

case. The

defendant

implemented

5 preclear

preclearanc

and in the

elc

Act

ance

e wo

appa

tion off

549 when

, in th

uld event

rent beli

icials knowingly

it lacked section

e hope that such

ually be obtained,

ef that subsequent

preclearance would immunize

that violation of federal

district court's decision

precisely the sort of section

which undeniably occurred in

from redress

law. The

encourages

5 violation

August 1982,

on

I
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and flies in the face of the clear intent

of Congress.

(4) The Requirement
Disc rimination

of a Claim of

Finally, the district court held that

ah allegation of "either racially discri-

minatory purpose or effect" was "essen-

trial to a Section 5 action." (3.S. App.

8a). This is a thinly disguised version

of a construction of section 5 that has

been repeatedly and unanimously rejected

by this Court. In Allen v. Board of

Elections this Court held:

A declaratory
State pursua
adjudication
does not have

judgment brought by the
nt to §5 requires an
that a new enactment
the purpose or effect

of racial discrimination.
declaratory judgment acti
by a private litigant
require the Court to
difficult substantive i
only issue is whether a
state enactment is subj
provisions of the Voting

However
on brou
does

reach t
issue.
particu
ect to
Rights A

and therefore must be submitted
approval before enforcement.
U.S. at 558-59. (Emphasis
original).

, a

ght
not
his
The
lar
the
ct,
fo r
393
in
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In Perkins v. _Matthews, 400 U.S.

(1971), the district court dismissed a

section 5 action because it believed that

the election law changer at issue lacked

any discriminatory purpose or effect.

This Court reversed:

The three-judge court misconceived
the permissible scope of its inquiry
into [plaintiff's] allegations....
What is foreclosed to such district
court is what Congress expressly
reserved for consideration by the
District Court for the District of
Columbia or the Attorney General --
the determination whether a covered

have the
or
on

change does or does not
purpose or effect "of denying

the right
race or color."1

to vote
400 U.S.

abridging
account of
at 383-85.

That rule has since been reaffirmed

Dougherty County v. White, 439 U.S. 32, 42

(1978),

visps,

United States v. Board

429 U. S. 642, 645-46

of Supe

(1977), and

McCain v. Lybrand, 79 L.Ed.2d 271, 282 n.

Neither the evidence adduced

410

in

Mom,

Malmo mgmam

17 (1984).



in a pr

nor the

such an

standard

reserve

the Dis

Columbia

ivate action to enforce section

allegations of the complaint

action, are to be tested

ds which Congress has express

d to a preclearance proceeding

trict Court for the District

or before the Attorney General,

CONCLUSION

For the above reasons the decision

of the district court should be reversed.
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VOTING RIGHTS ACT OF

Section

1965, SECTIO

5 of the Voting Rights

1965, as amended, 42 U.S.C. §1973c,

provides:

§1973c. Alteration of voting
qualifications and proce-
dures; action by State or
political subdivision for
declaratory judgment of
denial.
voting

or abridgement
no
of

rights; three-judge
district court;
Supreme Court

appeal to

Whenever

subdivision

a State

with respect

or political

to which the

prohibitions set forth in section 1973b(a)

of this title based upon determinations

made under the first sentence of section

1973b(b)

enact or

of this title are in effect

seek to administer

qualification or prerequisite

or standard,

shall

any voting

to voting,

practice, or procedure with

to voting

N 5

Act of

respect different from that in

r
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force or eff

whenever a St

with respect

forth in sec

are in effe

administer a

prerequisite

practice, o

voting diffe

effect on Nov

State or p

respect to

forth in sec

based upon de

third sentence

title are in

ad

pr

pr

vo

ministe

erequis

actice,

ting di

effect

r

it

0

ff

a

e

r

e

ect on November 1, 1964,

ate or political subdivis

to which the prohibitions

tion 1973b(a) of this ti

ct shall enact or seek

ny voting qualification

to

r pr

ren

embe

oli

which

tio

term

e of

effe

ny

to

Pr

ren

on Novemb

or

ion

set

tle

to

or

voting, or standard,

ocedure with respect to

t from that in force or

r 1, 1968, or whenever a

tical subdivision with

h the prohibitions set

n 1973b(a) of this title

minations made under th-e

section 1973b(b) of this

ct shall enact or seek to

voting qualification or

voting, or standard,

ocedure with respect to

t from that in force or

er 1, 1972, such State or

subdivision may institute an action in the
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United

Distric

j udgmen

quiste,

does no

t

t

t

States

of Col

that s

st

have the

the right

color, o

guarantee

(f)(2) of

the court

shall be

failure to

prerequis

procedure:

tion, prer

procedure

proceeding

quisite, s

may be enf

the qualif

practice,

Dist

umbi

uch

rict

a for

qual if

Co

a

ic

urt for the

declaratory

ation, prere-

andard, practice, or procedure

have the purpose and will not

effect of denying or abridging

to vote on account of race or

r in contravention of the

s set forth in section 1973(b)

this title, and unless and until

enters such judgment no person

denied the right to vote for

comply with such qualification,

ite, standard, practice, or

Provided, That such qualifica-

equisite, standard, practice, or

may be enforced without such

g if the qualification, prere-

tandard, practice or procedure

orced without such proceeding if

ication, prerequisite, standard,

or procedure has been submitted
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by the chief legal officer or other

appropriat

subdiv isio

the Attorne

objection

submission,

facilitate

sixty days

Attorney

e

n

y

office

to the

General

within

or

an

a

Ge

indicated that

made. Neithe

by the Attorne

will be made,

failure to o

jud

bar

men

gment

a sub

t of

s

upon

expe

after

ner al

such

r an

y Gene

nor

bject

al of such State or

Attorney General and

has not interposed an

ixty days after such

good cause shown, to

edited approval within

such submission, the

has affirmatively

objections will not be

a

t

,

ff

ral

he

n

entered under

sequent action

such qualifica

i rmative

that

Atto

or a

this

to e

tion,

no

rney

ade

sec

njoi

pre

standard, practice, or procedure

event the Attorney General aff

indicates that no objection wil

within the sixty-day period

receipt of a submission, the

indication

objection

General's

eclaratory

tion shall

n enforce-

requisite,

e. In the

irmatively

li be made

fol

At

lowin

torne

g

y
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General may reserve the right

the submission i

comes to his a

mainder of the

would otherwis

accordance with

under this sec

determined by a

accordance with

2284 of Title 28

to reexamine

f additional information

ttention during the re-

sixty-day period which

e require objection in

this section. Any action

tion shall be heard and

court of three judges in

the

and

pro

any

visions

appeal

of sectio

shall li

n

e

to the Supreme Court.

ACT NO. 547, SOUTH CAROLINA LAWS (1982)

Act No. 547, South

provides:

Composition of

of Education SECTION

any other provisio

January 1, 1983, the

of Education shall

elected as follows:

Carolina Laws 1982,

Ham

1.

n o

Ham[

be

pton

Not

f la

pton

con

County

wi t hst a

w, begi

Count y

sti t ute

Board

nding

nning

Board

d and



- 6a -

A. (1) Six members shall be elected at

large from the county in an election

conducted by the county election commi-

ssion at the time general elections are

held beginning with the general election

of 1982.

(2) To have his name placed on the

ballot a person must file with the

election commission, not less than

forty-five days before the election, a

petition signed by not less than fifty

qualified electors of the county. Each

signature shall be followed by the voter

registration number of the petitioner.

Petitions must be approved by the county

board of voter registration.

(3) No political party designation

shall appear on the ballot in connection

with the names of candidates,
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(4)

highest

dec 1 ar

vote,

electic

B1

four y

elected

initia]

e

on

e

d

l

The

vote

six

in

cand

the

id

e

ates

lect

rec

ion

eiving

shall

d elected. In the event of a

procedures provided in the st

laws shall apply.

Terms of members shall be

ars and until their successors

and qualify except that in

election of 1982 the three memb

the

be

tie

ate

for

are

the

ers

receive

initial

the small

terms of

C. Vacancies shall b

next general election for

unexpired term as the cas

that if a vacancy occurs

year prior to a general el

be filled by appointment b

upon recommendation of a

county legislative delegate

until the vacancy can

election.

e fil

a ful

e may

more

ectio

y the

major

on fo

be

led in the

1 term or

be except

than one

n it shall

Governor

ity of the

r a period

filled by

ed

se

elect

shall

only.

who

rv e

lest

two

vote

years
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D. In addition

members, the county

education shall serve

member of the board an

shall have all rights

other board members, i

to vote.

E. As

terms of all

shall expire.

F

the po

board

in ful

Time e

S

effect

Exc

wers, du

as press

1 force

effective

ECTION

upon ap

to

Luper

ex

d in

and

nc lu

the elected

intendent of

officio as a

such capacity

privileges of

ding the right

of December 31, 1982,

board members then serve

ept as provided in this

ties and procedures of

scribed by law shall conti

and effect.

2. This act shall t

approval by the Governor.

the

ing

act

the

nue

ake

ACT NO. 549, SOUTH CAROLINA LAWS (1982)

Act No . 549, South Carolina Laws,' pro-

vides:
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Board of

trustees elected

education abolished,

SECTION 1. Contingent upon approval

of the total

qualified e

to be held

provided for

(a) T

Education s

on June 30

Hampton Coun

shall be abo

1985; upon

duties shall

Hampton Coun

2; and afte

Co

cl

tr

or

unty

aim a

ustees

Schoo

proposal by a majority

lectors voting in a

in May, 1982, as

, the following sh

he Hampton County

hall be abolished

, 1982; the of fi

nty Superintendent o

wished at midnight

abolition their

devolve upon the t

ty School Districts

r June 30, 1982, t

Treasurer

approved

sh

by

of either

1 District

all pay

a major

School

No. 2,

ii

of the

referendum

hereafter

all occur:

Board of

at midnight

ce of the

f Educaion

on June 30,

respective

rustees for

Nos. 1 and

he Hampton

any proper

ty of the

District No

on behalf
.0

1

f
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their respective district, provided

sufficient funds are on deposit in the

proper district account.

(b) Beginning with the general

election in November, 1982, trustees for

Hampton County School Districts Nos. 1 and

2 shall b

the elec

district

general el

number of

e elec

tors

qua1 i

ection

trust

school distri

shall begin

candidates in

highest numb

terms of four

trustees sha

years, after

four years.

serve until t

and qualify

elect its ch

ct

Ja

e

er

y

ted

with

fied

for

ees

by

in

a

re

sha

and the

nuary 1

ach dist

of vot

ears and

11

whi

In

hei

and

air

have i

ch all

each

r succ

each

man an

a plurality vote

their respect

nd voting at

presentatives.

11 be five for e

ir terms of off:

, 1983. The th

rict receiving

es shall serve

the remaining

of

ive

the

The

ach

ice

ree

the

for

two

niitial terms of two

terms shall be for

case trustees shall

essors are elected

school board shall

nually. Trustees
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shall receive no salary but shall be

reimbursed for actual expenses incurred.

A candidate for membership on a school

board must reside in the school district

he seeks to represent and all candidates

offering for election in November, 1982,

must file during the period August 16-31,

1982.

Referendum conducted

SECTION

Commissioners

referend

school d

determin

Section

rented,

referend

county e

election

2.

of El

The

ect ion

um within the re

istricts during

e whether the

1 of this act s

The specific

um shall be det

election commissi

commission shall

Hampt

shall

spect

May,

prove

hall

date

ermin

on.

on County

conduct a

ive county

1982, to

isions of

be imple-

for the

ed by the

The county

thrice publish

notice of the referendum in a newspaper of
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a countywid

publication

e

to

circulation,

be not less

the

than one

more than two weeks before the referendum.

All election

the 1976

referendums

prepared an

voting prec

following pr

"Shall

Education b

and its dut

for Hampton

and 2; shal

County Supe

abolished on

placed upon

County Schoo

shall the

School Disi

trustees pe

laws conta

Code appl

shall apply

d distribu

incts of t

inted there

the Hampto

e abolished

ies placed

County Scho

1 the offi

.rintendent
June 30, 1

n the trust

l Districts

trustees f

tricts Nos

r district)

ined in

icable

. Ballo

ted to t

he count

on:

n Count

Title

to co

ts shal

the var

y with

7 of

unty

1 be

ious

the

y Board of

on June 30, 19872,

upon

ol Di

ce o

of

985,

Et ees

Nos.

or H

. 1

, rat

the

stric

f the

Educ

and i

for

1 an

ampto

and

truste

ts Nos.

Hampt

ation

ts duti

Hampt

d 2; a

n Coun

2 (fi

her than being

byu elected by plurality vote

las

no

t

r

es

1

on

be

es

on

nd

ty

ve

appointed,
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during general elections fo

tive beginning with the

November, 1982, with their t

January 1, 1983, and with ter

to be four years, except t

initially elected two from e

shall have initial terms of t

I agree to the above pr

Yes No

Place a check or cross

block which expresses your an

SECTION

Commissioners

the results o

Section 2 of

County Legisl

South Carolina

r representa-

election in

erms to begin

ms of office

hat of those

ach district

wo years?

oposals

mark

swer."

in the

3. The Hampton County

of Election shall certify

f the referendum directed in

this act to the Hampton

ative Delegation and to the

Code Commissioner.


