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IN THE

SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1925

NO. 811

GONG LUM AND CHEW HOW, NEXT FRIEND FOR
MARTHA LUM, Plaintiff in Error.

VS, —_—
G. P. RICE, L. C. BROWN, HENRY McGOWAN, ET AL.

BRIEF AND ARGUMENT FOR
PLAINTIFF IN ERROR

This case comes from the Supreme Court of Mississippi
on Writ of Error

GROUND OF JURISDICTION

A chinese child was excluded from a public school
in the Rosedale Consolidated School District of Bolivar
County, Mississippi. Her father is a citizen of the the
said school district and of the State of Mississippi and of
the United States. She claimed the right to attend the
school and her father Gong Lum claimed the right to send
her to the school. They brought their suit against the
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School authorities, the defendants in error, to compel
them by mandamus to permit Martha Lum, the child, to
attend the public school. The trial judge ordered the
writ to issue; on appeal to the Supreme Court
of Mississippi the judgment of the trial Court
was reversed and the petition for the writ dismissed.
In their original petition Martha Lum and her father
claimed the protection of the 14th Amendment of
the Constitution of the United States and especially
that part which prohibits the state to deny to any person
within its jurisdiction the equal protection of the laws.
After the Supreme Court rendered its decision denying
the right of the Chinese to attend or patronize the school
in question the appellees (plaintiffs in error here) filed
a suggestion of error under the rules of the Mississippi
Supreme Court in which the question as to the protection
of the 14th amendment was specifically raised. (R. 22-
23) The final order overruling the suggestion of error
was made on July 21, 1925. (R. 24) The petition for
writ of error was filed October 16, 1925. (R. 25) The
order made by the Chief Justice of the Supreme Court
and the writ of error bear date October 16, 1925. (R. 29)
And the assignment of errors in this court was filed on
the same date. (R. 81).

The equal protection clause of the 14th amend-
ment was invoked in the Supreme Court of Mississippi
and the rights claimed thereunder were expressly denied
by the Supreme Court of Mississippi, the state court of
last resort. The final judgment of the Supreme Court
of Mississippi (R. 21) not only reversed the judgment of
the trial court but dismissed the petition.

Martha Lum, the child, and her father, plaintiffs
in error, asserted the right as citizens of the school dis-
trict and of the State of Mississippi, and as taxpayers to
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enjoy the benefits and advantages of the public schools
maintained by general taxation for the benefit of all the
educable children of the State. The petition charged
that there was in the district no other school the child
could attend.

STATEMENT OF CASE

Petition was filed in the circuit court of Bolivar
County, Mississippi, by Gong Lum, an adult, and Mar-
tha Lum, a minor, by next friend Chew How, for a writ
of mandamus to compel the State Superintendent of Edu-
cation and the Trustees of the school to admit Martha
Lum as a pupil in the Rosedale Consolidated School. The
petition averred that Martha Lum was a minor between
the ages of five and twenty-one years, that she is a na-
tive born citizen of the United States and that her parents
are residents of the United States and of the State of Mis-
gissippi and not directly or indirectly connected with the
consular service or any other service of the Government
of China or of any other government at the time that
Martha was born on the 21st day of January, 1915, that
her next friend Chew How is a native born citizen of the
United States and of the State of Mississippi; that Martha
Lum is of good moral character and a resident citizen
of the Rosedale Consolidated High School District; that
since she is a citizen and educable child it is her
father’s duty to send her to school and that she desires to
attend the Rosedale Consolidated High School; and fur-
ther that on the opening of the said school she appeared
as a pupil but at the noon recess was notified by the Sup-
erintendent, Mr. J. H. Nutt, in charge of the school, that
she would have to return home and would not be allowed
to enter the school, the said Nutt further advising her
that an order had been made by the Board of Trustees
excluding her from. the scchool solely on the ground and
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for the reason that she was of Chinese descent, and there-
fore not a member of the White or Caucasian race, and
that the order of the board of trustees had been made in
obedience to the instructions of the State Superintendent
of Education. The petition further stated that there was
no school maintained in the district exclusively for the
education of children of Chinese descent and none other
in the county which she could attend.

The petition further recites the provisions of the Con-
stitution of the State of Mississippi as to the creation of a
common school fund and the distribution thereof among
the several counties in proportion to the number of edu-
cable children in the counties and as to the maintenance
of a uniform system of free publie schools for all children
between the ages of five and twenty-one years. And fur-
ther that in obedience to the mandate of the constitution
the legislature provided for the establishment of the Rose-
dale Consolidated High School; and that the father and
mother are taxpayers and help support and maintain the
schools and that Martha, as an educable child, has the
right to attend the school; that the right to attend said
school is a valuable right; that she is not a member of the
colored race nor of mixed blood but is of pure Chinese
origin or descent and a native born citizen of the United
States and of the State of Mississippi and of the Rosedale
Consolidated High School District and was in every way
competent and qualified to attend the said school.

The petition further sets forth that the trustees
and the Superinendent of the school and the State Super-
intendent of Education denied to her the right to attend
the school solely and exclusively upon the ground that she
is of Chinese descent; that she is hereby discriminated
against and denied the valuable right and privilege to
wheh she is entitled as a citizen of the State of Mississ
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ippi; that to exclude her from said school is to deny to
her, a native born resident citizen of the United States
and of the State of Mississippi privileges and immunities
incident to her citizenship; that she is being deprived of
this valuable right without process of law and is being de-
nied, on account of her race, the equal protection of the
law, contrary to the provisions of the Constitution of the
United States and the Constitution of the State of Missis-
sippi.

The petition was filed September 29, 1924, De-
murrer was filed, the principal ground of which is “the
bill shows on its face that complainant is a member of
the Mongolian or Yellow race, and therefore, not entitled
to attend the schools provided by law in the State of Mis-
sissippi for the children of the white or Caucasian race.”

The demurrer was overruled by the trial court and
the writ of mandamus was directed to be issued. The
Superintendent of Education and the superintendent of
the school and the members of the board of trustees ap-
pealed to the Supreme Court of Mississippi, where the
judgment of the trial court was reversed and the petition
dismissed.

ASSIGNED ERRORS MAINLY RELIED UPON

1—(R. 34)

“A child of school age and otherwise qualified and
eligible to attend a public school in the school district
wherein the child resides under statutes providing for a
uniform system of free public schools, is denied the equal
protection of the laws when she is excluded from such
school solely on the ground that she is a Chinese child and
not of the Caucasian race.”

—_——



111—(R. 35)

“A classification of children for the purpose of
regulating public schools which puts the children of one
race into a school to themselves and the children of all
other races together in another school discriminates un-
reasonably against the children of the several races
placed in the same school. Such classification creates a
privilege in one race that is denied to the other races,
namely, the privilege of having schools maintained for its
exclusive benefit and enjoyment. The enforcecment
of such statutory regulations is a denial of the equal
protection of the laws to the children of the several races
other than the race enjoying the exclusive privilege.”

V—(R. 35)

“A taxpayer and citizen having a child of school
age and otherwise qualified and eligible to attend a pub-
lic school maintained in the school district wherein the
child resides, under statutes providing for a uniform
system of free public schools, is denied the equal protec-
tion of the laws when the child is excluded from such
school solely on the ground that she is a Chinese child
and not of the Caucasian race where no other school
with accomodations equal to those of the school from
which the child is excluded is maintained which the
child might attend.”

VI.—(R. 36)

“Gong Lum and Martha Lum, plaintiffs in error,
have been denied the equal protection of the laws, as
shown by this record, in that the constitution and laws
of the State of Mississippi have been so construed and
enforced as to uphold a classification of school children
for the purpose of organizing and regulating the public
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schools of the state which gives to the Caucasian race
the exclusive privilege of a school that none but the
children of that race may attend and denies the same
privilege to the children of other races including the
Chinese race to which plaintiffs in error belong; and de-
nies the right of plaintiffs in error to enjoy the privileges
of the school that the Caucasian children of the district
attend and this too without any showing that there is any
other school plaintiffs in error might patronize or attend
offering accommodations and opportunities equal to
those afforded by the school provided for the Caucas-
ian race.”

ARGUMENT

The single question is whether the State of Mis-
sissippi has denied to plaintiffs in error the equal pro-
tection of the laws in excluding Martha Lum from a pub-
lic school. We say it has. And we now undertake to
support our position, first calling it to this court’s atten-
tion that there is no issue as to the right of a Chinese
child to attend the public schools nor as to this being a
valuable right and one of the kind that a state may not
deny to one citizen or person within its jurisdiction
while extending it to others. The existence of the right
and the protection placed about it by the 14th Amend-
ment are assumed and even recognized by the Mississippi
Court. That court has only said that on the showing
made in the petition for mandamus the right in this 1n-
stance has not been taken away nor denied.

McFarlan d vs. Goins, 96 Miss. 76.
Moreau vs. Grandich, 114 Miss. 560.

In the opinion 1n this case (R 9) the court assumes
that Martha Lum possesses the right and that it is one

—_



within the protection of the 14th Ameundment. The ar-
gument in the opinion is directed lo the classification
made by the Mississippi Constitution and statutes.

1.
THE CLASSIFICATION

Section 201 of the Mississippi Constitution is as
follows:

“It shall be the duty of the legislature to en-
courage, by all suitable means, the promotion of
intellectual, scientific, moral and agricultural im-
provement by establishing a uniform system of
free public schools, by taxation or otherwise, for
all children between the ages of five and twenty-
one years, and, as soon as practicable, to estab-
lish schools of higher grade.”

The petition charges and the demurrer admits that
a public school system has been provided and is support-
ed by taxation imposed on all citizens and property alike
and that these plaintiffs in error are taxpayers and res-
ident citizens of the school district.

Section 207 of the Constitution reads as follows:
“Separate schools shall be maintained for
children of the white and colored races.”

In the opinion in this case the court said (R. 19):

“In our State no statute has defined the term
‘colored race’ and considering the policy of the
State indicated above we think that the Consti-
tutional Convention used the word* colored’ in

—_—8
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the broad sense rather than the restricted sense,
its purpose being to provide schools for the White
or Caucasian race, to which schools no other race
could be admitted, carrying out the broad domi-
nant purpose of preserving the purity and integ-
rity of the White race and its social policy.”

And again (R. 20) it is said:

“However, the segregation laws have been so
shaped as to show by their terms that it was the
White race that was (fol. 31) intended to be sep-
arated from the other races. The Legislature has
in some of the statutes provided for special schools
for the Indian race, and any other race unprovided
for, but under the general school laws a number
of pupils are required to create one of these spec-
ial schools..

“The Legislature is not compelled to provide
separate schools for each of the colored races and
unless and until it does provide such schools and
provides for segregation of the other races, such
races are entitled to have the benefit of the colored
public schools.”

Of course it is the white, or Caucasian race, that
makes the laws and construes and enforces them. It
thinks that in order to protect itself against the infusion
of the blood of other races its children must be kept in
schools from which other races are excluded. The clas-
gification is made for the exclusive benefit of the law-
making race. The basic assumption is that if the children
of two races associate daily in the school room the two
races will at last intermix; that the purity of each is
jeopardized by the mingling of the children in the school
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room; that such association among children means social
intercourse and social equality. This danger, the white
race, by its laws, seeks to divert from itself. It levies
the taxes on all alike to support a public school system
but in the organization of the system it creates its own
exclusive schools for its children and other schools for
the children of all other races to attend together.

If there is danger in the association it is a danger
from which one race is entitled to protection just the
same as another. The White race may not legally expose
the Yellow race to a danger that the dominant race recog-
nizes and, by the same laws, guards itself against. The
White race creates for itself a privilege that it denies
to other races; exposes the children of other races to
risks and dangers to which it would not expose its own
children. This is discrimination.

The following is taken from the opinion of the
Missouri Supreme Court in Lehew vs. Brummell, 103 Mo.
549, 11 L, R. A. 828-829.

‘“The common-school system of this State is a
creature of the State Constitution and the laws
passed pursuant to its command. The right of child-
ren to attend the public schools and of parents to
send their children to them is not a privilege or im-
munity belonging to a citizen of the United States as
such. It is a right created by the State, and a right
belonging to citizens of this State as such. It there-
fore follows that the clause in question is without
application to the case in hand. We then come to
the last clause, which is prohibitory of State action.
It says: ‘Nor shall any State deny to any person with-
in its jurisdiction the equal protection of the laws.’

—]10—
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Speaking of this clause in its application to State leg-
islation as to colored persons, Justice Strong said:
‘What is this but declaring that the law in the States
shall be the same for the black as for the white; that
all persons, whether colored or white, shall stand
equal before the laws of the State; and, in regard to
the colored race, for whose protection the Amend-
ment was primarily designed, that no discrimination
shall be made against them by law because of their
color.”” Strauder vs. West Virginia, 100 U. D. 313,
25 L. ed. 664.

Again, in the same opinion (p. 830 of 11 L. R, A.)
it is said:

“It is true, Brummell’s children must go three
and one half miles to reach a colored school, while
no white child in the district is required to go fur-
ther than two miles. The distance which these
children must go to reach a colored school is a
matter of inconveniecne to them, but it is an incon-
venience which must arise in any school system.
The law does not undertake to establish a school
within a given distance of anyone, white or black.
The inequality in distance to be traveled by the
children of different families is but an incident to
any classification, and furnishes no substantial
ground of complaint. People vs. Gallagher, 93 N.
Y. 488, 451.”

And again in the same opinion (p. 880 of 11 L.
R.A):

“The fact must be kept in mind, for it lies at

the foundation of this controversy, that the laws
of this state do not exclude colored children from
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the public schools. Such children have all the
school advantages and privileges that are afford-
ed white children. The fact that the two races
are separated for the purpose of receiving in-
struction deprived neither of any rights. It is but
a reasonable regulation of the exercise of the
rights. As said in the case just cited, ‘equality,
and not identity of privileges and rights, is what
is guaranteed to the citizen.” Our conclusion is
that the Constitution and laws of the State provid-
ing for separate schools for colored children are
not forbidden by or in conflict with the 14th
Amendment of the Federal Constitution; and the
courts of last resort in other states reached the
same result. People vs. Gallagher, 93 N. Y. 438;
State vs. McCann, 21 Ohio St. 198; Cory vs. Car-
ter, 48 Ind. 328; Ward vs. Flood, 48 Cal. 86. A
like result was reached in Massachusetts under a
Constitutional provision similar to the 14th
Amendment as to the question in hand. Roberts
vs. Boston 5 Cush. 198.

We are also of the opinion that our conclu-
sion is in accord with the cases cited from the Su-
preme Court of the United States, the final arbiter
of all such questions.”

In Strauder vs. West Virginia, 100 U. S. 803, 25 L.

Ed. 664, this court had under decision the contention of
Strauder that he had not had a fair trial under the State
laws that allowed none but white persons to sit on the ju-
ries. In discussing the status of the “colored race” (used
as synonymous with “Negro race”) said:

“This is one of a series of Constitutional pro-
visions having a common purpose, namely, secur-

—_12——
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ing to a race recently emancipated, a race that
through many generations had been held in slav-
ery, all the civil rights that the superior race en-
joy. The true spirit and meaning of the Amend-
ments, as we said in the Slaughter House case, 16
Wall. 36 (83 U. S. XXI., 394) cannot be under-
stood without keeping in view the history of the
times when they were adopted, the general ob-
jects they plainly sought fo accomplish. At the
time when they were incorporated into the Con-
stitution, it required little knowledge of human
nature to anticipate that those who had long been
regarded as an inferior and subject race would,
when suddenly raised to the rank of citizenship,
be looked upon with jealousy and positive dislike,
and that State laws might be enacted or enforced
to perpetuate the distinctions that had before ex-
isted. Discriminations against them had been ha-
bitual., It was well known that, in some states,
laws making such discriminations then existed,
and others might well be expected. The colored
race, as a race, was abject and ignorant, and in
that condition was unfitted to command the re-
spect of those who had superior intelligence. Their
training had left them mere children, and as such
they needed the protection which a wise govern-
ment extends to those who are unable to protect
themselves. They especially needed protection
against unfriendly action in the States where they
were residents.”

That the negroes were once slaves and, as a race,

had to begin as children, is judicially known, even ad-
judicated. Laws are upheld that recognize this well-
known fact. Because of their racial peculiarities, phys-
cal as well as moral, the white race avoids social rela-
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tions wth the members of that race. Such intercourse
is objectionable; in many instances would be repulsive
and impossible. The White race protects itself against
conditions that would require social contact—this, as the
Mississippi court says, to preserve the integrity of the
Caucasian race. But has not the Chinese citizen the same
right to protection that the Caucasian citiizen has? Are
they not all equal before the law? Can we say to the
Chinese child ‘“you must associate with children of the
negro race but we will not allow the same association to
our own children?” Can we arrogate to ourselves the
superior right to so organize the public school system as
to protect our racial integrity without regard to the inter-
ests or welfare of citizens of other races?

Color may reasonably be used as a basis for clas-
sification only in so far as it indicates a particular race.
Race may reasonably be used as a basis. “Colored” de-
scribes only one race and that is the negro. State vs
Treadway, 126 La. page, 52 So. Page 500; R. C. L. page
655; Lehew vs Brummell Supra. Plessy vs Ferguson,
163 U. S. 537, 41 L. ed. 2566 ; Berea College vs Kentucky,
183 Ky. 209, 13 Ann. Cas. 337 and note page 342. In the
Berea college case the following is quoted from West
Chester ete. R. R. Co. va Miles, 556 Pa. St. 209, 93 Am.
Dec. 747:

““The question is one of difference, not ot sup-
ertority or inferiority. Why the Creator made one
black and the other white we know not, but the
fact is apparent and the races distinct, each pro-
ducing its own kind and following the peculiar
law of its constitution. Conceding equality with
natures as perfect and rights as sacred, yet God
has made them dissimilar, with those natural in-
stinets and feeling which he always imparts to his

—14
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creators when he intends that they should not
overset the natural boundaries he has assigned to
them. The natural law which forbids their inter-
marriage, and that social amalgamation which
leads to a corruption of the races, is as clearly di-
vine as that which imparted to them different na-
tures. The tendency of intimate social intermix-
ture is to amalgamation, contrary to the law of
races. The separation of the white and black
races upon the surface of the globe is a fact equal-
ly apparent. Why this is so it is not necessary to
speculate, but the fact of a distribution of men by
race and color is as visible in the providential ar-
rangement of the earth as that of heat and cold.
The natural separation of the races is therefore an
undeniable fact, and all social organizations which
lead to the amalgamation are repugnant to the
law of nature. From social amalgamation it is but
a step to illicit intercourse, and but another to in-
termarriage. But to assert separateness is not to
declare inferiority in either; it is not to declcare
one a slave, the other a freeman--that would be to
draw the illogical sequence of inferiority from dif-
ference only. It is simply to say that following the
order of Divine Providence, human authority
ought not to compel these widely separate races to
intermix. The right of such to be free rom social
contact is as clear as to be ree from inter-
marriage. The former may be less repulsive as
a condition, but not less entitled to protection as
a right. When, therefore, we declar: a right to
maintain separate relations, so far as is reason-
ably practicable, but in a spirit of kindness and
charity, and with due regard to equality of rights,
it is not prejudice, nor caste, nor injustice of any
kind, but simply to suffer men to follow the luw of
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races established by the Creator himself, and not
to compel them intermix contrary to the instincts”

To the above authorities dealing with instances of
classification on the basis of race, and recogmizing that
“colored race” is synonomous with ‘“negro race,” should
be added Tucker vs. Blease, 97 S. C. 803, Ann. Cas.
1916C, 796, and the note beginning at page 806. All of
these numerous authoritesi uphold a statutory classifica-
tion that puts the children of one race in a school to
themselves. And this is the classification generally adopt-
ed, as these same authorities indicate. In fact, it is the
only clasification.

If the race of the child is not made the basis of
the classification, it is difficult to see what basis could be
employed. It would not do to classify them on the color
of their hair, or on the shade of their skin, or according to
the place of their birth, or according to the property they
or their parents own, or according to the taxes paid.
The difference between racial characteristics is known.
These differences furnish the reasons that support the
classification. The habits or customs of life of the mem-
bers of one race belong, generally speaking, to all the
members of that race. They have their own social prac-
tices and customs and understand each other. No child
can complain that he is required to associate in school
with the children of his own race.

But here the State of Mississippi ignores the gen-
erally accepted meaning of the word “colored” as denot-
ing a peculiar race, and applies it as a simple adjective
describing all persons who do not belong to the white
race. It is as if our statutes required the creation of
schools for white children exclusively, and other schools

—16—
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for all other children not classified as white people. If ra-
cial differences are let out of the consideration, there is
no reasonable basis for the clasification.

It appesars, too, from the discussions in the cases
and by the note writers that the courts have taken cogniz-
ance of the fact that the negro is not desired as a social
equal by he members of the white race, and, therefore,
the White race has made its laws with a view to prevent-
ing such social contact as would have a tendency to fos-
ter social relations and social equality. But this same,
precaution, taken with respect to its own children, is
omitted when it comes to dealing with the children ~f the
other races.

In the Plessy Case, 45 La. Ann. 80, 18 L. R. A. 639,
in dealing with a race separation statute, the court said:

“Even were it true that the statute is prompt-
ed by prejudice on the part of one race to be
thrown in such contact with the other, one would
suppose that to be a sufficient reason why the
pride and self-respect of the other race should
equally prompt it to avoid such contact, if it could
be done without the sacrifice of equal accommoda-
tions. It is very certain that such unreasonable
resistance upon thrusting the company of one race
upon the other, with no adequate motive, is cal-
culated, as suggested by Chief Justice Shaw (in
8 Cushing, 198), to foster and intensify the re-
pulsion between them, rather than towards ex-
tinguishing it.”

The above is repeated here to show that the courts
take notice of the undesirability of association with the
Negro race, and in support of the contention that the State
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when it requires them to aattend school with negro chil-
dren, or be deprived altogether of the benefits of the pub-
lic school system.

The characteristic differences between the Chinese.
race and the negro race are as great as are the differ-
ences between the characteristics of the White race and
those of the Negro race. The classification cannot be
justified, unless the court should find that all races that
are not white are so much in harmony in their social hab-
its and customs as to make it proper and satisfactory that
they associate under such conditions as may bring about
social intercourse and social equality.

Some reasonable basis must be found for laws that
apply to certain people, or certain classes, and do not ap-
ply to others, or apply differently to others. We say that
there is no basis in reason for a classification that puts all
children denominated white, or belonging to the White
race in one class, and that all others, whatever their col-
or, shall be put in another class. It should be noted that
Martha Lum was denied admission to the Rosedale Con-
soldiated High School on the sole ground that she is a
Chinese child. The petition for the writ of mandamus so
states, and this is admitted by the demurrer. She was not
excluded on the ground that there was any other school
open to her, but solely on the ground that she is not a
member of the White race. The petition expressly
open to her, but solely on the ground that she is not a
member of the white race. The petition expressly
charges (R. p. 2) ““that there is no school maintained in

the district for the education of children of Chi-

nese descent, and none established in said district

or county where she could attend,” and again (R.

p. 3) “that this is the only school conducted in

said district available for her as a pupli.” She was
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denied admission, not because there was another school
provided for her, but because she is not a member of the
White race.”

II.— (ASSIGNED ERROR VI1.)

“Gong Lum and Martha Lum, plaintiffs in error
have been denied the equal protection of the laws, as
shown by this record, in that the constitution and laws
of the State of Mississippi have been so construed and en-
forced as to uphold a classification of school children for
the purpose of organizing and regulating the public
schools of the state which gives to the Caucasian race the
exclusive privilege of a school that none but the children
of that race may attend and denies the same privilege
to the children of other races including the Chinese race
to which plaintiffs in error belong; and denies the right
of plaintiffs in error to enjoy the privileges of the school
that the Caucasian children of the district attend, and
this too without any showing that there is any other
school plaintiffs in error might patronize or attend wizer-
ing accommodations and opportunities equal to those af-
orded by the school provided for the Caucasian race.”

Even if this Court should hold that the classification
made by the State of Mississippi, and upheld by our Su-
preme Court in this case, is a reasonable one, still, we say
that on this record these plaintiffs in error have been de-
nied their rights guaranteed to them by the equal protec-
tion clause of the 14th Amendment to the Federal Con-
stitution.

Clearly the authoritieis agree that if separate pub-
lic schools are provided for different classes of children,
the children in one class do not enjoy the equal protection
of the laws unless the accommodations and facilities af-
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forded them in their separate institutions are equal to
those furnished other classes in their separate institutions

This case was submitted to the trial court on the
petition for mandamus and demurrer thereto. The de-
murrer is at page 6 of the Record, and the order overrul-
ing it at page 7. From the judgment of the trial court
overruling the demurrer and directing the issuance of the
writ of mandamus as prayed an appeal was prosecuted to
the Supreme Court of Mississippi. There is nothing in the
record to show that any separate accommodations of any
sort had been provided for Chinese children. The peti-
tion, on the other hand, avers that “there is no school

maintained in the district for the education of

children of Chinese descent, and none established
in said district or county where she could attend.

(R. p. 2). And again the petition charges (R. p.

3) that the Rosedale Consolidated High School “is

the only school conducted in said dstriet available

for her as a pupil.” There is no showing in this
record that there was even a mnegro school within her
reach. On the other hand, the record affirmatively shows
that there was no other school available to her as a pupil.

But suppose the exclusion of Martha Lum from the
Rosedale Consolidated High School had been justified by
the school authorities, these defendants in error, in their
pleadings, by showing that another school had been pro-
vided for Chinese children, or a school provided for col-
ored children, at which Martha should have offered her-
self as a pupil. Then the question would have been raised
whatever the basis of classification, whether the school
provided for Martha, and available to her, afforded ac-
commodations equal to those furnished at the school she
tried to enter. Then evidence would have been heard on
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this question, and the school authorities would have been
given the opportunity to show that Martha was provided
for equally with the children of the more favored race.
But the demurrer to the petition admits that there was no
other school that Martha might attend.

It is true the Supreme Court (R. p. 20) said:

Under our statutes a colored public school ex-
ists In every eounty, and in some convenient dis-
trict, in which every colored child is entitled to ob-
tain an education. These schools are within the
reach of all the children of the state and the plain-
tiff does not show by her petition that she applied
for admission to such school. On the contrary, the
petitioner takes the position that because there are
no separate public schools for Mongolians, that
she is entitled to enter the white public schools in
preference to the colored public schools. A con-
solidated public school in this state is simply a
common school conducted as other common
schools are conducted, the only distinction being
that two or more school districts have been consol-
idated into one school.”

The Supreme Court of Mississippi in making this
statement was only speaking generally of the public
school system. If the above observations are to be taken
as statements of fact, the proof of such facts does not ap-
pear in this reccord. Martha could not be excluded from
the school she offered to enter, unless another school
available to her, furnishing equal accommodations and
facilities, was open to her. The turning her away from
the Rosedale Consolidated High School can in no way be
justified except by proof that there was another school
furnishing equal accommodations available to her. Can
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a court assume that there was such a school? Can the
placing of one class in one school and another class in
another school be justified, when questioned, except by
showing that the two schools furnish substantially the
same accommodations?

The general rule is stated, pp 654-655, 24 R. C. L.,
as follows:

“The right to segregate the races for purposes
of education does not mean that either may be de-
nied the privilege of attending the public schools.
When a uniform system of public schools has been:
adopted under the authority of the State. Any
discrimination in the enjoyment of those pri-
vileges on account of race is forbidden by
the ‘equal protection’ clause of the 14th
Amendment, and there is no question that a
legislature cannot exclude colored children,
merely because they are colored, from the
benefits of a system o feducation provided for the
youth of the state, nor can a school board diserimi-
nate against them in exercising the discretion
vested in them over school matters. But themr
rights are amply protected if separate schools of
equal merit are maintained for their education.
Therefore, where the law provides for separation
of the races in education separate schools must be
maintained for colored children, and if this is not
done, colored children cannot be excluded from
the schools kept for white pupils. * * * =
Separate schools provided for the education of
colored children must be equal in equipment and
efficiency to the schools provided for white
children.”
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The defendants in error, defendants in the State
Circuit Court, did not plead, in answer to the petition,
that Martha Lum should attend some other school provid-
ed for her, a school affording equal facilities and oppor-
tunities, but filed their demurrer to the petition, which
expressly charges that this was the only school in the dis-
trict available to her as a pupil. Plaintiffs in error in
their original petition charged that Martha was excluded
solely on the ground that she was a Chinese child. and
claimed the protection of the 14th Amendment. The only
sufficient answer to this petition wonld be that another
school of equal merit was open and available to Martha.

The Supreme Court of Mississippi does not know
whether there is another school open and available te
these petitioners. If the claim had been made by the de-
fendants in the trial court that there was such school,
then the petitioners would have had an opportunity to
try the question as to the kind of school claimed to be
open to them. But such other school available to Martha
is not shown by any evidence, nor by any pleading.

Then, the case is like this: The petitioners say
that the Rosedale Consolidated High School is the only
school conducted in said district available for her as a
pupil ; the defendants admit that this is true by their de-
murrer. The petitioners charge that the child was turned
away from the said school solely because she is a child of
Chinese descent; this is admitted by the demurrer. Then
the Supreme Court, without any evidence as to the acces-
sibility, or character, or even existence of any other
school, says that Martha was properly turned away from
the Rosedale Consolidated High School. The Court, in
this, not only adopts a classification founded upon color
and not upon race, but goes a step farther, and decides,
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in the absence of proof, that the classification could be en-
forced because there was another school provided for
children of the Negro race which Martha might attend,

So, we insist that the basis for the classification is
unreasonable; and that if we are wrong in this, still, the
Supreme Court of Mississippi committed error in entering
final judgment and deciding that the right of these plain-
tiffs in error to attend is all they can ask or demand re-
gardless of the character of such other school.

Respectfully submitted,

J. N. FLOWERS, of Jackson, Miss.,
Attorney for Plaintiffs in Error.

EARL BREWER,

EDWARD C. BREWER, of Clarksdale, Miss.
of Counsel for Plaintiffs in Error.






IN THE
SUPREME COURT OF THE UNITED STATES

OcToBER TERM, 1926

No. 29

GONG LUM and CHEW HOW, next friend for
MARTHA LUM, Plaintiffs in Error.

——VS§.—

G.P. RICE, et al, Defendants in Error.

BRIEF FOR DEFENDANTS IN ERROR

Ruse H. Knox,
Attorney General of Mississippi,

Attorney for Defendants in Error.

E.C. SBHARP,
Of Counsel.

31



INDEX

STATUTES CITED

Page
Section 2859, Code of 1892....... ... 28
Section 3244, Cede of 1906 29
Section 207, Constitution of Mississippi 1890........ ... 1
Section 263, Constitution of Mississippi 29
Section 14, Article 1, Constitution of United States.... 1

CASES CITED.

Page
Berea College vs. Commonwealth, 123 Ky. 209, 13 A. &

E. Ann. Cases 337 21
Bradwell vs. State, 16 Wall. 130 34
Corey vs. Carter, 48 Ind. 827, 17 Am. Rep. 738.......... .11
Corey vs. Carter, 48 Ind. 327, 17 Am. Rep. 738............ 31
Cummings vs. Board of Education, 175 U. S, 528, 44

L. Ed. 262 10
Davidson vs. New Orleans, 96 U. S. 97, 24 L. Ed. 616,

619 8
In Re Ah Yup, Volume 1, Federal Cases.......ee. 2
In Re Camille, 6 Sawy. 541, 6 Fed. 256 7
In Re Saito, 62 Fed. 922 7
In Re Nian, 6 Utah 257, 4 L. R. A. 726, 21 Pac. 993.... 7
In Re Kumagai, 163 Fed. 922 7
In Re Yamashita, 30 Wash. 234 7
In Re Ellis, 179 Fed. 1002 7
In Re Mozunder, 207 Fed. 115 7
In Re Singh, 257 Fed. 209 8
In Re Charr, 273 Ind. 207 8

Lehew vs. Brummell, 103 546, 23 Am. St. Rep. 895,
156 S. W. 765 33

32



Maddox vs. Neal, 45 Ark. 121, 56 Am. Rep. 540...........
Ozawa vs. United States, 260 U. S. 178, 67 L. Ed. 199.....
People Ex Rel vs. School Board, 161 N. Y. 598, 56 N.

E. 81
People Ex Rel King vs. Gallagher, 93 N. Y. 438, 45

Am. Rep. 232
Plessy vs. Ferguson, 163 U. S. 537, 41 L. Ed. 256....___
Plessy vs. Ferguson, 163 U, S. 537
Reynolds vs. Board of Education, 66 Kan. 687, 72

Pac. 274
Roberts vs. City of Boston, 5 Cush. (Mass.) 198......... -
Reynolds vs. Board of Education, 66 Kan. 687, 72

Pac. 274
Rice vs. Gong Lum, 189 Miss. 760
State Ex Rel Garnes vs. McCann, 21 Ohio St, 189__.._
Slaughter-House Cases, 16 Wall. 74
State Ex Rel Stoutmeyer vs. Duffey, 7 Nev. 342, 8

Am. Rep. 713
U. S. vs. Midwest 0il Co. 286 U. S. 459, 59 L. Ed. 673._...
Ward vs. Flood, 48 Cal. 50, 17 Am. Rep. 406. .. __._
Wysinger vs. Crookshank, 82 Cal., 528, 28 Pac. 54....
Ward vs. Flood, 48 Cal. 36, 17 Am. Rep. 456 . .
Westchester, etc., R. R. vs. Miles, 93 Am. Dec, 747...._.
Yamashita vs. Hinkle, 260 U. S. 198, 67 L. Ed. 209.........

13

18
21
26

11
14

33



IN THE

SUPREME COURT OF THE UNITED
STATES

OCTOBER TERM, 1926
No. 811.
GONG LUM and CHEW HOW, next friend
for MARTHA LUM,
Plaintiffs in Error.
vS.

G. P. RICE, et al.,

Defendants in Error.

BRIEF AND ARGUMENT FOR DEFENDANTS
IN ERROR.

The issues presented in this cause call for a construc-
tion of Section 207 of the Constitution of the State of Mis-
sissippi, which is as follows:

“Separate schools shall be maintained for children
of the white and colored races.”

And of Section 1 of Article 14 of the Constitution of
the United States, which reads:

“All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are cit-
izens of the United States and of the state wherein
they reside. = No state shall make or enforce any law
which shall abridge the privileges or immunities of the
citizens of the United States; nor shall any state de-
prive any person of life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”
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Also an interpretation or understanding of the words
“children of the white race.”

If children of Chinese birth are of the white race, the
judgment of the Supreme Court of Mississippi should be
reversed ; otherwise it should be sustained.

Or if it is a violation of the Constitution of the United
States to seggregate the races in the public schools of the
various states, then Section 207 of the Constitution of Mis-
sissippi is repugnant thereto and should be stricken down.

In our presentation of this case we will first discuss
what is meant by the “white race” as defined by the Su-
preme Court of the United States and the courts of last re-
sort of some of the states.

The definition of “white” as applied to the human
races, or the rule as to who are included in the term “white
race” was first announced, so far as we are able to ascer-
tain, in 1878, in the case of In Re: Ah Yup, Case No. 104,
Federal Cases, Volume No. 1 page 228, in which the court
said among other things:

“The questions are: 1. Is a person of the Mon-
golian race a ‘white person’ within the meaning of the
statute? 2. Do these provisions exclude all but
white persons and persons of African nativity or Af-
rican descent. Words in a statute, other than techni-
cal terms, should be taken in their ordinary sense.
The words ‘white person’ as well argued by petitioner’s
ocounsel, taken in a strictly literal sense, constitute a
very indefinite description of a class of persons, where
none can be said to be literally white, and those called
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white may be found of every shade from the lightest
blonde to the most swarthy brunette. But these words
in this coutnry, at least, have undoubtedly acquired a
well settled meaning in common popular speech, and
they are constantly used in the sense so acquired in the
literature of the country, as well as in common par-
lance. As ordinarily used everywhere in the United
States, one would scarcely fail to understand that the
party employing the words ‘white person’ would in-
tend a person of the Caucasian race.

“In speaking of the wvarious classifications of
races, Webster in his dictionary says,

“The common classification is that of Blumenbach,
who makes five. 1 The Caucasian, or white race
to which belong the greater part of the European
nations and those of Western Asia; 2. The Mon-
golian, or yellow race, occupying Tartary, China,
Japan, etc.; 3. The Ethopian, or Negro (black)
race, occupying all Africa, except the north; 4.
The American, or red race, containing the Indians
of North and South America; and, 5. The Malay,
or Brown race, occupying the islands of the In-
dian Archipelago,’ ete.

This division was adopted from Buffon, with some
changes in names, and is founded on the combined
characteristics of complexion, hair and skull. Lin-
naeus makes four divisions, founded on the color of
the skin: ‘1. European, whitish; 2. American, coppery;
3. Asiatic, tawny; and, 4. African, black’. Cuvier
makes three: Caucasian, Mongol, and Negro. Others
make many more, but no one includes the white, or
Caucasian, with the Mongolian or yellow race; and no
one of those classifications recognizing color as one of
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the distinguishing characteristics includes the Mon-
golian in the white or whitish race.”

“Neither in popular language, in literature, nor
in scientific nomenclature, do we ordinarily, if ever,
find the words ‘white person’ used in a sense 3o com-
prehensive as to include an individual of the Mongo-
lian race. Yet, in all, color, notwithstanding its in-
definiteness as a word of description, is made an im-
portant factor in the basis adopted in the distinction
and classification of races. I am not aware that the
term ‘white person,” as used in the statutes as they
have stood from 1802 till the late revision, was ever
supposed to include a Mongolian. While I find noth-
ing in the history of the country in common or scien-
tific usage, or in Legislative proceedings, to indicate
that congress intended to include in the term ‘white
person’ any other than an individual of the Caucasian
race, I do find much in the proceedings of congress to
show that it was universally understood in that body,
in its recent legislation, that it excluded Mongolians.”

The opinion then refers to proceedings in congress
at the time of the enaotment of the present naturaliza-
tion laws, and says:

“It i8 clear from these proceedings that congress
retained the word ‘white’ in the naturalization laws
for the sole purpose of excluding the Chinese from the
right of naturalization.”

After the discussion of the proceedings, the court
said:

‘“Thus, whatever Ilatitudinarian construction
might otherwise have been given to the term ‘white
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person’ it is entirely clear that congress intended by
this legislation to exclude Mongolians from the right
of naturalization. I am, therefore, of the opinion
that a native of China, of the Mongolian race, is not a
white person within the meaning of the act of con.
gress.”

The rule announced in the case of Ah Yup, supra, has.
been consistently followed and adhered to by this court and
a number of other courts of last resort since that time.

The most recent decisions of this court on the subject
are the cases of Ozawa vs. United States 260 U. S. 178, 67
L. Ed. 199; and Yamashita vs. Hinkle, 260 U. S. 198, 67
Law Ed. 209.

In the Ozawa case, supra, the court said:

“On behalf of the appellant it is urged that we
should give to this phrase the meaning which it had in
the minds of its original framers in 1790, and that it
was employed by them for the sole purpose of exclud-
ing the black or African race and the Indians, then in-
habiting this country. It may be true that these two
races were alone thought of as being excluded, but to
say that they were the only ones within the intent of
the statute would be to ignore the afirmative form of
the legislation. The provision is not that the negroes
and Indians shall be excluded, but it is, in effect, that
only free white persons shall be included. The inten-
tion was to confer the privilege of citizenship upon that
class of persons whom the fathers knew as white, and
to deny it to all who could not be so classified. It is
not enough to say that the framers did not have in
mind the brown or yellow races of Asia. It is nec-
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essary to go farther and be able to say that, had these
particular races been suggested, the language of the
acts would have been so varied as to include these
within its privileges. As said by Chief Justice Mar-
shall in Dartmouth College vs. Woodward, 4 Wheat,
518, 664, 4 L. Ed. 629, 661, in deciding a question of
constitutional construction: ‘It is enough to say that
this particular case was not in the mind of the conven-
tion when the article was framed, nor of the American
people when it was adopted. It is necessary to go
farther, and to say that, had this particular case been
suggested, the language would have been so varied as
to exclude it, or would have been made a special ex-
ception. The case being within the words of the rule,
must be within its operation likewise, unless there be
something in the literal construction so obviously ab-
surd or mischievous, or repugnant to the general spirit
of the instrument as to justify those who expound the
constitution in making it an exception.’ If it be assum-
ed that the opinion of the framers was that the only
person who would fall outside the designation ‘white’
were negroes and Indians, this would go no farther
than to demonstrate their lack of sufficient informa-
tion to enable them to foresee precisely who would be
excluded by that term in the subsequent administration
of the statute. It is not important, in construing their
words, to consider the extent of their ethnological
knowledge, or whether they thought that, under the
statute, the only persons who would be denied natural-
ization would be negroes and Indians. It is sufficient
to ascertain whom they intended to include; and, hav-
ing ascertained that, it follows, as a necessary corol-
lary, that all others are to be excluded.

“The question is, then, ‘Who are comprehended
within the phrase “free white persons”?” Undoubted-
ly the word ‘free’ was originally used in recognition
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of the fact that slavery then existed, and that some
white persons occupied that status. The word, how-
ever, has long since ceased to have any practical sig-
nificance and may now be disregarded.

“We have been furnished with elaborate briefs in
which the meaning of the words ‘white persons’ is dis-

cussed with ability and at length, both from this stand-

point of judicial decision and from that of the science
of ethnology. It does not seem to us necessary, how-
ever, to follow counsel in their extensive researches in
these fields. It is sufficient to note the fact that these
decisions are in substance, to the effect that the words
import a racial and not an individual test, and with
this conclusion, fortfied as it is by reason and author-
ity, we entirely agree. Manifestly the test afforded
by the mere color of the skin each individual is imprac-
ticable, as that differs greatly among persons of the
same race, even among Anglo-Saxons, ranging by im-
perceptible gradations from the fair blonde to the
swarthy brunette, the latter being darker than many
of the lighter hued persons of the brown or yellow
races. Hence to adopt the color test alone would re-
sult in a confused overlapping of races and a gradual
merging of one into the other, without any practical
line of separation. Beginning with the decision of
Circuit Judge Sawyer, in Re Ah Yup, (1878) 5 Sawy.
155, Fed. Cas. No. 104, the Federal and state courts in
an almost unbroken line have held that the words
‘white person’ were meant to indicate only a person of
what is popularly known as the Caucasian race. Among
these decisions, see, for example: Re: Camille, 6 Sawy.
541, 6 Fed. 256, Re: Saito, 62 Fed. 126; Re: Nian, 6
Utah, 259, 4 L. R. A. 726, 21 Pac. 998; Re: Kumagai,
163 Fed. 922; Re Yamashita, 30 Wash. 234, 227 L. R.
A. 761, 94 Am. St. Rep. 860, 70 Pac. 482, Re Ellis, 179
Fed. 1002; Re Mozunder, 207 Fed. 115, 117, Re Singh,
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257 Fed. 209, 211, 212; and Re Charr, 278 Fed. 207-
With the conclusion reached in these several decisions
we see no reason to differ. Moreover, that conclusion
has become so well established by judicial and execu-
tive concurrence and legislative acquiescence that we
should not, at this late day, feel at liberty to disturb it,
in the absence of reasons far more cogent than any that
have been suggested. United States vs. Midwest Qil
Co. 236 U. S. 459, 472, 59 L. Ed. 673, 680; 35 Sup. Ct.
Rep. 309.

“The determination that the words ‘white per-
son’ are synonymous with the words ‘a person of the
Caucasian race’ simplifies the problem, although it
does not entirely dispose of it. Controversies have
arisen and will no doubt arise again in respect of the
proper classification of individuals in border-line
cases, The effect of the conclusion that the words
‘white person’ means a Caucasian is not to establish
a sharp line of demarcation between those who are en-
titled and those who are not entitled to naturalization,
but rather a zone of more or less debtable ground out-

side of which, upon the one hand are those clearly eligi--

ble, and outside of which upon the other hand, are
those clearly ineligible for citizenship. Individual
cases falling within this zone must be determined as
they arise from time to time by what this Court has
called in another connection (Davidson vs. New Or-
leans, 96 U. S. 97 204 L. Ed. 616, 619,) ‘the gradual
process of judicial inclusion and exclusion.’

“The appellant in the case now under considera-
tion, however, is clearly of a race which is not Cauca-
sian, and therefore, belongs entirely outside the zone
on the negative side. A large number of Federal and
State courts have so decided, and we find no reported
case definitely to the contrary. These decisions are
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sustained by numerous scientific authorities which we
do not deem it necessary to review. Wae think these
decisions are right, and so hold.”

In the opinion in Yamashita vs. Hinkle, 260 U. S. 198,
67 L. Ed. 209, the appellant was of the Japanese race, born
in Japan, and the Court said:

“Upon the authority of Ozawa vs. United States,
supra, we must hold that the petitioners were not eli-
gible to naturalization, and as this ineligibility appear-
ed upon the face of the judgment of the superior court,
admitting petitioners to citizenship, that court was
without jurisdiction.”

It appears from the cases above cited that the decisions
of the Federal Court have been unanimous in holding for
many years that the term or phrase “white person” only in-
cludes members of the white race. This brings us then to the
question of whether or not section 207 of the Constitution
of the State of Mississippi authorizes or permits the exclu-
sion of children of Chinese descent from admission into the
white public schools of the state, and whether or not the
same is repugnant to the Constitution of the United States.

MAY THE RACES BE SEPARATED?

“Because a state cannot exclude colored children
from its public schools, it does not necessarily follow
that statutes requiring separate schools for white and
colored pupils are unconstitutional. Equality of
rights does not involve the necessity of educating the
children of different races in the same schools; in oth-
er words, equality of rights does not of necessity imply
identity of rights, hence it has been held in a large
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number of jurisdictions that statutes requiring or per-
mitting the establishment of separate but equally ad-
vantageous schools for the education of the children of
different races are not unconstitutional.”

In support of this ruling we call the Court’s attention
to the case of Cummings vs. Board of Education, 175 U. S.
528, 44 L. Ed. 262, in which the court said:

“We may add that while all admit that the bene-
fits and burdens of public taxation must be shared by
citizens without discrimination against any class on
account of their race, the education of the people in
schools maintained by state taxation is a2 matter be-
longing to the respective states, and any interference
on the part of Federal authority with the management
of such schools cannot be justified except in the case
of a clear and unmistakable disregard of rights secur-
ed by the supreme law of the land.”

In the same decision the Court further said:

“If, in some appropriate proceeding instituted di-
rectly for that purpose, the plaintiffs had sought to
compel the board of education, out of the funds in its
hands or under its control, to establish and maintain a
high school for colored children, and if it appeared
that the board’s refusal to maintain such a school was
in fact an abuse of its discretion and in hostility to the
colored population because of their race, different
questions might have arisen in the state court.”

See also Maddox vs. Neal, 45 Ark. 121, 656 Am. Reps.
6540; Ward vs. Flood, 48 Cal. 50, 17 Am. Rep. 405; Wysing-
er vs. Crookshank, 82 Cal. 588; 23 Pac. 54.
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In the case of Reynolds vs. Board of Education, 66 Kan
687, 72 Pac. 274, the Court in construing and discussing
Section 2 of Article 6 of the Constitution of Kansas, which
is very similar to Section 207 of the Constitution of the
State of Mississippi, said:

“R is perfectly plain, however, that a uniform sys-
tem of schools, means uniform educational facilities.
Such facilities may be maintained with great simplicity
of organization in sparsely settled regions, while the
most elaborate machinery is necessary to meet the re-
quirements of dense populations in cities. The sys-
tem of schools, however, is uniform  Divisions and
classifications of children in various respects may be
necessary in the city and not in the country in order
to obtain the best results from the facilities afforded.
The facilities themselves, however, remain uniform.
The system of educational opportunities, advantages,
methods and accommodations is uniform, constant and
equal, whether availed of by children in a rural district
or a city ward; whether by males or females; whether
by blacks and whites commingling, or by them sep-
arately; and whether race classification be made in
one grade, or department, or city, or county, or in
many.”

The Court in this case quotes from Cory et al vs. Car-
ter, 48 Ind. 827, 358, 17 Am. Rep. 788, in which that Court
said:

“‘Under our constitution, our common-school
system must be general. That is, it must extend over
and embrace every portion of the state. It must be
uniform. The uniformity required has reference to
the mode of government and discipline, the branches
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of learning taught, and the qualifications as to age and
advancement in learning required of pupils as condi-
tions of their admission. It does not mean that all
the schools shall be of the same size and grade, or that
all the branches of learning taught in one school shall
be taught in all other schools, or that the qualifications
as to age and advancement, which would admit a pupil
in one school, would entitle such pupil to admission
into all the other schools. Uniformity will be secured
when all the schools of the same grade have the same
system of government and discipline, the same
branches of learning taught, and the same qualifica-
tions for admission’.

“The word ‘common’ as applied to the system of
schools to be established under the constitution clearly
refers to grade. A distinction is made between ‘com-
mon schools’ and ‘schools of a higher grade.” But if
the definition of the plaintiff be adopted the constitu-
tion is not violated by the separation of races in the
schools, * * *

“ ‘This being settled, what is there to prevent the
classification of children, equally entitled to the priv-
ilege of the system of common schools, with reference
to difference of race and color, if the judgment of the
legislature should hold such a classification to be most
promotive of, or conducive to, the good order and dis-
cipline of the schools in the system and the interest of
the public.

“‘It being settled that the legislature must pro-
vide for the education of the colored children as well
as for the white children, we are required to determine
whether the legisiature may classify such children, by
color or race, and provide for their education in sepa-
rate schools, or whether they must attend the same
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school without reference to race or color. In our opin-
ion, the classification of scholars, on the basis of race
or color, and their education in separate schools, in-
volve questions of domestic policy which are within the
legislative discretion and control, and do not amount
to an exclusion of either class. In other words, the
placing of the white children of the state in one class
and the negro children of the state in another class,
and requiring these classes to be taught separately,
provision being made for their education in the same
branches, according to age, capacity, or advancement,
with capable teachers, and to the extent of their pro
rata share in the school revenue, does not amount to a
denial of equal privileges to either, or conflict with the
open character of the system required by the constitu-
tion.”

In the casze of People, ex rel. Cisco, vs. School Board,
161 N. Y. 598, 56 N. E. 81, 48 L. R. A. 115, the Court said:

“It is said that the present constitution requires
the legislature to provide for the maintenance and sup-
port of a system of free common schools, wherein all
the children of this state may be educated, and there-
fore the school board was required to admit to any
school under its control all the children who desired to
attend that particular school. Such a construction of
the constitution would not only render the school sys-
tem utterly impracticable, but no such purpose was
ever intended. There is nothing in that provision of
the constitution which justifies any such claim. The
most that the constitution requires the legislature to
do is to furnish a system of common schools where each
and every child may be educated; not that all must be
educated in any one school, but that it shall provide or
furnish a school or schools where each and all may
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have the advantages guaranteed by that instrument.
If the legislature determined that it was wise for one
class of pupils to be educated by themselves, there is
nothing in the constitution to deprive it of the right to
so provide. It was the facilities for and the advant-
ages of an education that it was required to furnish to
all the children, and not that it should provide for them
any particular class of associates while such education
was being obtained. In this case, there is no claim
that the relator’s children were excluded from the com-
mon schools of the borough, but the claim is that they
were excluded from one or more particular schools
which they desired to attend, and that they possessed
the legal right to attend those schools, although they
were given equal accommodations and advantages in
another and separate school. We find nothing in the
constitution which deprived the school board of the
proper management of the schools in its charge, or
from determining where different classes of pupils
should be educated, always providing, however, that
the accommodations and facilities were equal for all.
Nor is there anything in this provision of the consti-
tution which prevented the legislature from exercis-
ing its discretion as to the best method of educating
the different classes of children in the state, whether
it related to separate classes, as determined by nation-
ality, color, or ability, so long as it provides for all
alike in the character and extent of the education which
it furnished and the facilities for its acquirement.”

In the case of Roberts vs. City of Boston, 5 Cush.
(Mass.) 198, 206, 208, 209, decided in 1848, it is declared
that the principle of equality is no wise violated by the es-
tablishment of separate schools, saying,

“The great principle, advanced by the learned and
eloquent advocate of the plaintiff, is, that by the con-
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stitution and laws of Massachusetts, all persons with-
out distinction of age or sex, birth or color, origin or
condition, are equal before the law. This, as a broad
general principle, such as ought to appear in a decla-
ration of rights, is perfectly sound; it is not only ex-
pressed in terms, but pervades and animates the whole
spirit of our constitution of free government. But,
when this great principle comes to be applied to the
actual and various conditions of perosns in society, it
will not warrant the assertion, that men and women
are legally clothed with the same civil and political
powers, and that children and adults are legally to have
the same functions and be subject to the same treat-
ment; but only that the rights of all, as they are set-
tled and regulated by law, are equally entitled to the
paternal consideration and protection of the law for
their maintenance and security. @ What those rights
are, to which individuals, in the infinite variety of
circumstances by which they are surrounded in so-
ciety, are entitled, must depend on laws adapted
to their respective relations and conditions.

“Conceding, therefore, in the fullest manner, that
colored persons, the descendants of Africans, are en-
titled by law, in this commonwealth, to equal rights,
constitutional and political, civil and social, the ques-
tion then arises, whether the regulations in question,
which provides separate schools for colored children,
is a violation of any of these rights.

“The power of general superintendence vests a
plenary authority in the committee to arrange, classi-
fy and distribute pupils, in such a manner as they think
best adapted to their general proficiency and welfare.
If it thought expedient to provide for very young child-
ren, it may be, that such schools may be kept exclusive-
ly by female teachers, quite adequate to their instruc-
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tion, and yet whose service may be obtained at a cost
much lower than that of more highly qualified male
instructors. .

“The committee, apparently upon great delibera-
tion, have come to the conclusion, that the good of hoth
classes of schols will be best promoted, by maintaining
the separate primary schools for colored and for white
children, and we can perceive no ground to doubt, that
this is the honest result of their experience and judg-
ment.

“It is urged, that this maintenance of separate
schools tends to deepen and perpetuate the odious dis-
tinction of caste, founded in a deep-rooted prejudice in
public opinion. This prejudice, if it exists, is not
created by law, and probably cannot be changed by law.
Whether this distinction and prejudice, existing in the
opinion and feelings of the community, would not be as
effectually fostered by compelling colored and white
children to associate together in the same schools, may
well be doubted; at all events, it is a fair and proper
question for the committee to consider and decide up-
on, having in view the best interests of both classes
of children placed under their superintendence, and we
cannot say, that their decision upon it is not founded
on just grounds of reason and experience, and in the
results of a discriminating and honest judgment.”

In the case of State, ex rel. Garnes vs. McCann et al,,

21 Ohio St. 198, 210, the Court said:

“Conceding that the fourteenth amendment not
only provides equal securities for all, but guarantees
equality of rights to the citizens of the United States, it
remains to be seen whether this privilege has been
abridged in the case before us. The law in question
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surely does not attempt to deprive colored persons of
any rights. On the contrary it recognizes their right,
under the constitution of the state, to equal common-
school advantages, and secured to them their equal pro-
portion of the school fund. It only regulated the mode
and manner in which this right shall be enjoyed by all
classes of persons. The regulation of this right arises
from the necessity of the case. Undoubtedly it should
be done in a manner to promote the best interests of
all. But this task must, of necessity, be left to the
wisdom and discretion of some proper authority. The
people have committed it to the general assembly, and
the presumption is that it has discharged its duty in
accordance with the best interests of all. At all events,
the legislative action is conclusive, unless it clearly in-
fringes the provisions of the constitution.

“At most the fourteenth amendment only affords
to colored citizens an additional guaranty of equality
of rights to that already secured by the constitution of
the state.

“The question, therefore, under consideration is
the same that has, as we have seen, been heretofore
determined in this state, that a classification of the
youth of the state for school purposes, upon any basis
which does not exclude either class from equal school
advantages, is no infringement of the equal rights of
citizens secured by the constitution of the state.

“We have seen that the law, in the case before us,
works no substantial inequality of school privileges be-
tween the children of both classes in the locality of
the parties. Under the lawful regulation of equal
educational privileges, the children of each class are
required to attend the school provided for them, and to
which they are assigned by those having the lawful
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official control of all. The Plaintiff, then, cannot
claim that his privileges are abridged on the ground of
inequality of school advantages for his children. Nor
can de dictate where his children shall be instructed,
or what teacher shall perform that office, without ob-
taining privileges not enjoyed by white citizens. Equal-
ity of rights does not involve the necessity of educat-
ing white and colored persons in the same school, any
more than it does that of educating children of both
sexes in the same school, or that different grades of
scholars must be kept in the same school. Any class-
ification which preserves substantially equal school
advantages is not prohibited by either the state or
federal constitution, nor would it contravene the pro-
visions of either. There is, then, no ground upon
which the plaintiff can claim that his rights under the
fourteenth amendment have been infringed.”

Again, in the caze of People, ex rel. King vs. Galla-
gher, 93 N. Y. 438, 447, 45 Am. Rep. 232, the opinion
says:

“It is believed that this provision will be given its
full scope and effect when it is so construed as to se-
cure to all citizens, wherever domiciled, equal protec-
tion under the laws and enjoyment of those privileges
which belong as of right to each individual -citizen.
This right, as affected by the questions in this case, in
its fullest sense, is the privilege of obtaining an edu-
cation under the same advantages and with equal fa-
cilities for its acquisition with those enjoyed by any
other individual. It is not believed that these provi-
sions were intended to regulate or interfere with the
social standing or privileges of the citizens, or to have
any other effect than to give to all, without respect to
color, age or sex, the same legal rights and the uni-
form protection of the same law.
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“When the government, therefore, has secured to
each of its citizens equal rights before the law and
equal opportunities for improvement and progress, it
has accomplished the end for which it is organized and
performed all of the functions respecting social ad-
vantages with which it is endowed.

“The design of the common-school system of this
state is to instruct the citizen, and where for this pur-
pose they have placed within his reach equal means af
acquiring an education with other persons, they have
discharged their duty to him, and he has received all
that he is entitled to ask of the government with re-
spect to such privileges. The question as to how far
he will avail himself of those advantages, or, having
done so, the use which he will make of his acquire-
ments, must necessarily be left to the action of the in-
dividual.

“If the right, therefore, of school authorities to
discriminate, in the exercise of their discretion, so as
the methods of education to be pursued with different
classes of pupils be conceded, how can it be argued
that they have not the power, in the best interests of
education, to cause different races and nationalities,
whose requirements are manifestly different, to be
educated in separate places. We cannot see why the
establishment of separate institutions for the educa-
tion and benefits of different races should be held any
more to imply the inferiority of one race than that of
the other, and no ground for such an implication ex-
ists in the act of discrimination itself.

“A natural distinction exists between these races
which was not created neither can it be abrogated by
law, and legislation which recognizes this distinction
and provides for the peculiar wants or conditions of
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the particular race can in no just sense be called a dis-
crimination against such race or an abridgment of its
civil rights.

“The right of the individual, as affected by the
question in hand, is to secure equal advantages in ob-
taining an education at the public expense, and where
that privilege is afforded him by the school authorities,
he cannot justly claim that his educational privileges
have been abridged, although such privileges are not
accorded him at the precise place where he most de-
sires to receive them.”

To the same effect is Ward vs. Flood, 48 Cal. 36,
17 Am. Rep. 405, and as said by the Court in Reynolds vs.
Board of Education, 66 Kansas, 722:

“The fact that laws of this character have been
in force for many years in many states and in the dis-
trict of Columbia, and that no question as to their va-
lidity has ever been presented to the supreme court of
the United States, discloses a remarkable consensus
of opinion on the part of the bar of the country as to
the result of such an appeal. A statute of the state
of Louisiana required nrailway companies carrying
passengers in their coaches in that state to provide
equal but separate, accommodations for the white and
colored races, by providing two or more passenger
coaches for each passenger-train, or by dividing the
passenger-coaches by a partition so as to secure sepa-
rate accommodations. In affirming the constitution-
ality of this law, the supreme court of the United
States sustained its opinion by citing the decisions of
the state courts upon the question under discussion,
and said:
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“ “The object of the amendment was undoubtedly
to enforce the absolute equality of the two races before
the law, but in the nature of things it could not have
been intended to abolish distinctions based upon color,
or to enflorce social, as distinguished from political
equality, or a commingling of the two races upon terms
unsatisfactory to either. Laws permitting, and even
requiring, their separation in places where they are
liable to be brought into contact do not necessarily im-
ply the inferiority of either race to the other, and have
been generally, if not universally, recognized as within
the competency of the state legislatures in the exercise
of their police power. The most common instanece of
this is connected with the establishment of separate
schools for white and colored children, which has been
held to be a valid exercise of the legislative power-even
by courts of states where the political rights of the
colored race have been longest and most earnestly en-
forced’.” (Plessy vs. Ferguson, 163 U. S. 537, 544,
16 Sup. Ct. 1138, 41 L. Ed. 256.)

And in concluding the opinion in the case of Reynolds
vs. Board of Education, supra, the Court said:

“The act of the legislature of 1879 providing for
the education of white and colored children in separate
schools of cities of the first class, except in the high
school, is therefore, in all respects constitutional and
valid.”

As was said in the case of Berea College vs. Common-
wealth, 128 Ky. 209, 13 Am. and Eng. Ann. Cas. 337:

“There exists in each race a homogenesis by which
it will perpetually reproduce itself, if unadulterated.
Its instinct is gregarious. As a check, there is an-
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other, an antipathy to other races, which some call
race prejudice. This is nature’s guard to prevent
amalgamation of the races. A disregard of this
antipathy to the point of mating between the races is
unnatural and begets a resentment in the normal mind.
It is incompatible to the continued being of the races,
and is repugnant to their instincts. So such mating
i3 universally regarded with disfavor. In the lower
animals this quality may be more effective in the
preservation of distinct breeds. But among men conven-
tional decrees in the form of governmental prescripts
are resorted to in aid of right conduct to preserve the
purity of blood. No higher welfare of society can be
thought of than the preservation of the best qualities
of manhood of all its races. If, then, it is a legitimate
exercise of the police power of government to prevent
the mixing of the races in cross-breeding, it would seem
to be equally within the same power to regulate that
character of association which tends to a breach of the
main desideratum—the purity of racial blood. * * *

“That much bitterness has appeared, and some op-
pression has been practiced, are among the inevitable
attendants upon the adjustments by people of different
races of the rights justly belonging to each. Clashing
of antipathies resulting in outbreaks of violence tends
to disturb the public peace, threatens the public safety,
and so disrupts the serenity of common purpose to pro-
mote the welfare of all the people, that the question is
become one of the first importance to the section where
the two races live in the greatest numbers. That it
is well within the police power of government to legis-
late upon this question so far as to repress such out-
breaks and to prevent disturbances of the public tran-
quility, we have no sort of doubt.

“Is not this situation one, if ever there was one,
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which calls for and amply justifies the exercise of po-
lice power of the government? Or should thig irritat-
ing cause be left without restraint or control, ¢ill by
the exhaustion of one side or the other it is settled by
the sheer force of superiority of numbers or physical
power? It is idle to talk of controlling ideas by leg-
islation, or even by force. You cannot bind an idea
by a statute. The attempt should be made, and we
believe is being made in good faith, to so contrel this
situation through the law that neither race can have
just cause for camplaint; so that each may have every
lawful privilege and right that the other has; so that
equality of rights before the law shall be a fact, as well
&9 a high-sounding theory; yet so as to comserve the
very best of the characteristics of each race, to devel-
op its idea of morality, its thrift, independence, and
usefulness. Observation and study at close hand of
both the theory and practical working of this problem
of social existence, of the collaboration of two raees as
different as the white and black in the same state upon
a plane of legal equality, where the government is by
the people for the people, it has been found, so the leg-
islative department declared, as evinced by the pub-
lic policy indicated by the statutes discussed in this
opinion, that at the very bottom of all the trouble is
the racial antipathy to the destruction of its own ident-
ity, and that, if the danger is removed, the friction
practically disappears. A separation of the race un-
der certain conditions is therefore enforced, where it
is believed that their mingling would tend to produce
the very condition which is found it lies at the base of
the trouble. In its application it becomes all the more
necessary that the overmastering principles ineluded
in the police power of the government be firmly rec-
ognized, so that a clashing of race prejudices or race
destruction, may be lawfully averted.”
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The same opinion quotes with approval the case of
Westchester, etc. Railroad vs. Miles, 55 Pa. St. 209, 93 Am.
Dec. 747, in which the Court said:

“ “The danger to the peace engendered by the feel-
ing of aversion between individuals of the different
races cannot be denied. It is the fact with which the
company must deal. If a negro takes his seat be-
side a white man or his wife or daughter, the law can-
not repress the anger or conquer the feeling of aver-
sion which some will feel. However unwise it may
be to indulge the feeling, human infirmity is not al-
ways proof against it. It is much wiser to avert the
consequences of this repulsion of race by separation,
than to punish afterwards the breach of the peace it
may have caused. . . . The right to separate be-
ing clear in proper cases, and it being the subject of
sound regulation, the question remaining to be consid-
ered is whether there is such a difference between the
white and black races within this state, resulting from
nature, law, and custom, as makes it a rTeasonable
ground of separation. The question is one of differ-
ence, not of superiority or inferiority. Why the Creat-
or made one black and the other white we know not,
but the fact is apparent and the races distinct, each
producing its own kind and following the peculiar law
of its constitution. Conceding equality, with natures
as perfect and rights as sacred, yet God has made
them dissimilar, with those natural instinets and feel-
ing which he always imparts to his creatures when he
intends that they shall not overstep the natural bound-
aries he has assigned to them. The natural law which
forbids their intermarriage, and that social amalgama-
tion which leads to a corruption of the races, is as
clearly divine as that which imparted to them differ-
ent natures. The tendency of intimate social inter-
mixture is to amalgamation, contrary to the law of
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races. The separation of the white and black races
upon the surface of the globe is a fact equally apparent.
Why this is so it is not necessary to speculate, but the
fact of a distribution of men by race and coler is as
visible in the providential arrangement of the earth
as that of heat and cold. The natural separation ef
the races is therefore an undeniable fact, and all social
organizations which lead to their amalgamation are re-
pugnant to the law of nature. From social amalga-
mation it is but a step to illicit intercourse, and but an-
other to intermarriage. But to assert separateness
is not to declare inferiority in either; it is not to de-
clare one a slave and the other a freeman—that would
be to draw the illogical sequence of inferiority from
difference only. It is simply to say that following
the order of Divine Providence, human authority
ought not to compel these widely separate racee to in-
termix. The right of such to be free from social con-
tact is as clear as to be free from intermarriage. The
former may be less repulsive as a condition, but not
less entitled to protection as a right. When, there-
fore, we declare a right to maintain separate rela-
tions, so far as is reasonably practicable, but in a spirit
of kindness and charity, and with due regard to equal-
ity of rights, it is not prejudice, nor caste, nor injustice
of any kind, but simply to suffer men to follow the law
of races estbalished by the Creator himself, and not to

»

compel them to intermix contrary to their instincts’.
In the Berea College case, supra, the Court also said:

“While such enforced association is more easily
distinguished as falling within the power, yet the
main idea is that such association at all, under certain
conditions, leads to the main evil, which is amalgama-
tion of the races, and incidentally to conflicts between
their members naturally engendered by too close per-
sonal contact under conditions which are bound to ex-
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cite prejudices and race animosities. If such evils
fall within the police power to prevent, then what-
ever naturally contributes to them may also be regulat-
ed, provided the regulation is itself reasonable. The
act in question is within the legitimate exercise of the
police power of the state, provided it is not so unrea-
sonsable in its provisions as to be oppressive and ob-
noxious to the limitations of the power.”

And to the same effect is the following extract of the
opinion in the case of Plessy vs. Ferguson, 163 U. S. 537,
cited above.

“So far, then, as a conflict with the 14th Amend-
ment is concerned, the case reduces itself to the ques-
tion whether the statute of Louisiana is a reasonable
regulation, and with respect to this there must neces-
sarily be a large discretion on the part of the legisla-
ture. In determining the question of reasonableness
it is at liberty to act with reference to the established
usages, customs, and traditions of the people, and with
a view to the promotion of their comfort, and the
preservation of the public peace and good order. Gaug-
ed by this standard, we cannot say that a law which
authorizes or even requires the separation of the two
races in public conveyances ‘is unreasonable or more
obnoxious to the 14th Amendment than the acts of
Congress requiring separate schools for colored child-
ren in the District of Columbia, the constitutionality of
which does. not seem to have been questioned, or the
corresponding acts of the state legislature.

“We consider the underlying falacy of the plaint-
iff's argument to consist in the assumption that the
enforced separation of the two races stamps the colored
race with a badge of inferiority. If this be so, it is not
by reason of anything found in the act, but solely be-
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cause the colored race chooses to put that construction
upon it. The argument necessarily assumes that if,
as has been more than once the case, and is not unlike-
ly to be so again, the colored race should become the
dominant power in the state legislature, and should
enact a law in precisely similar terms, it would thereby
relegate the white race to an inferior position. We
imagine that the white race, at least, would not ac-
quiesce in this assumption. The argument also as-
sumes that social prejudices may be overcome by leg-
islation, and that equal rights cannot be secured to
the negro except by an enforced commingling of the
two races. We cannot accept this proposition. If
the two races are to meet on terms of social equality,
it must be the resulf of natural affinities, a mutual ap-
preciation of each other’s merits and a voluntary con-
sent of individuals. As was said by the court of ap-
peals of New York in People v. Callagher, 98 N. Y.
438, 448, (45 Am. Rep. 232) ‘this end can neither be
accomplished nor promoted by laws which conflict
with the general sentiment of the community upon
whom they are designed to operate. = When the gov-
ernment, therefore, has secured to each of its citizens
equal rights before the law and equal opportunities for
improvement and progress, it has accomplished the end
for which it is organized and performed all of the
functions respecting social advantages with which it
is endowed.” Legislation is powerless to eradicate
racial instincts or differences, and the attempt to do
so can only result in aceentuating the difficulties of the
present situation. If the civil and political rights of
both races be equal, one cannot be inferior to the other
civilly or politically. If one race be inferior to the
other socially, the Constitution of the United States
cannot put them upon the same plane.”

The laws of Mississippi have distinguished between the
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negro race and the white race and have also classified the
Chinese, and in this classification we must presume that
the Legislature was guided and governed by conditions then
existing in the State of Mississippi, and that the legislation
was enacted in good faith and for the purpose of preserving
the integrity of the race and for the promotion of the peace
and welfare of the community. ¥ We must also presume
that when section 207 of the state constitution was adopted,
that the framers thereof used the words “white” and “col-
ored” races in the legal acceptation of the term and were
not unfamiliar with the decision of the court in the case of
Ah Yup, supra, and the other decisions of this Court. This
presumption is strengthened when we take into considera-
tion the fact that the Constitutional Convention which
adopted the Constitution of Mississippi of 1890, which en-
acted the section in question, was composed of many of the
ablest lawyers of the state.

In 1892, which was two years after the adoption of the
Constitution in question, the Legislature by the enactment
of section 2859 of the Code of 1892 classified the Mongolian
race and drew the distinction between the use of the word
‘“negro” and “colored”; said section being as follows:

“The marriage of a white person and a negro or
mulatto, or person who shall have one-eighth or more
of negro blood; or with a Mongolian, or a person who
shall have one-eighth or more of Mongolian blood, shall
be unlawful, and such marriage shall be unlawful and
void and any party thereto, on conviction, shall be pun-
ished as for a marriage within the degree prohibited
by the last two sections; and any attempt to evade this
and the two preceding sections by marrying out of this
state and returning to it shall be within them.”
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T'his statute was re-enacted and re-adopted in the Code
of 1906, being section 3244 thereof.

As was said by the Supreme Court of Mississippi in
the case of Rice vs. Gong Lum, 139 Miss. 760,

“It will also be noted that section 207 of the Con-
stitution, instead of using the word “negro” or having
a specific quantity of negro blood, uses the word “col-
ored” in describing the opposite races from the white
race.

“In section 2859, Code of 1892, enacted just two
years after the Constitution of 1890 was adopted, the
legislature prohibited marriages between the white
and Mongolian races, and between persons of the white
race and persons having one-eighth or more of Mon-
golian blood. The same section also prohibited inter-
marriage between persons of the white race with those
of negro blood or one-eighth negro blood, the prohi-
bition with reference to marriages being identical in
each case as to the negro and Mongolian races.

“It shall be noted further that neither section 263
of the Constitution nor section 2859 of the Code of
1892, which 'statute has been constantly in force since
that date, prohibits any marriage or social relations
between the negro and Mongolian races, and they are
left free to maintain such social, including marriage,
relations as they see proper to enter into.

“Why did the Constitution use the term “negro”
in one section and the term “colored” in the other sec-
tion?

“To all persons acquainted with the social condi-
tions of this state and of the Southern states generally,
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it is well known that it is the earnest desire of the
white race to preserve its racial integrity and purity,
and to maintain the purity of the social relations as far
as it can be done by law. It is known that the domi-
nant purpose of the two sections of the Constitution of
our state was to preserve the integrity and purity of
the white race. When the public school system was
being created it was intended that the white race
should be separated from all other races. It is true
that the negro race was the only race of consequence
so far as numbers were concerned. There were then
some other races living within the state, of course. So
far as we have been able to find, the word ‘white,’
when used in describing the race, is limited strictly to
the Caucasian race, while the word ‘colored’ is not
strictly limited to negroes or persons having negro
blood.” e e e

“As shown by the above definitions the term
‘white’ as used in section 207 of our Constitution is
limited to the Caucasian race. @ We have found no
definition to the contrary except where it was a leg-
islative definition embraced either in a statute or a
constitution. Some of states have statutory defini-
tions that make the term ‘white race’ include other
races. But when no such statutory definition exists
all the authorities hold that the term ‘white’ as applied
t0 race does not embrace any other than the Caucasian.
On the other hand, the term ‘colored,” as applied to
race, may include any race other than the Caucasian
or white race. * * * ¢ =

“In our state no statute has defined the term ‘col-
ored race,’ and, considering the policy of the state in-
dicated above, we think that the constitutional conven-
tion used the word ‘colored’ in the broad sense rather
than the restricted sense; its purpose being to provide
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schools for the white or Caucasian race, to which school
no other race could be admitted, carrying out the broad
dominant purpose of preserving the purity and integ-
rity of the white race and its social policy.” * * *

“We must construe the Constitution so as to give
effect to the intention of its makers. Taking all of
the provisions of the law together, it is manitest that
it is the policy of this state to have and maintain sep-
arate schools and other places of association for the
races So as to prevent race amalgamation.

“Race amalgamation has been frowned upon by
Southern civilization always, and our people have al-
ways been of the opinion that it was better for all races
to preserve their purity. * * * *

“The legislature is not compelled to provide sep-
arate schools for each of the colored races, and. unless
and until it does provide such schools and provide for
segregation of the other races, such races are entitled
to have the benefit of the colored public schools. Un-
der our statutes a colored public school exists in ev-
ery county and in some convenient district in which ev-
ery colored child is entitled to obtain an education.
These schools are within the reach of all the children
of the state, and the plaintiff does not show by ber pe-
tition that she applied for admission to such schools.
On the contrary the petitioner takes the position that
because there are no separate public schools for Mon-
golians that she is entitled to enter the white public
schools in preference to the colored public schools.”

In the case of Cory vs. Canter, 48 Ind. 327, 17 Am. Rep.
the court said:

“The question is, therefore, squarely presented
whether the children and grandchildren of the appellee
were entitled to be admitted and taught in the same
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school with the white children of the district. The leg-
islature has provided that a separate school shall be
provided in each district for the education of the col-
ored children therein, where there is a deficiency of
colored children to form one district, several districts
shall be consolidated. But if separate schools cannot
be provided for the colored children on account of the
smallness of the number of such children, then such
other provision is to be made by the trustee for their

education as the means in his hands will enable him
to do.

“The legislature has not pointed out or defined
what other means shall be provided. There being no
averment that the trustee has failed to provide for the
education of the children and grandchildren of the
appellee, outside of the school for white children, no
question arises as to what would be a compliance with
such requirement. But if such allegation had been
made, it would not have entitled the children and
grandchildren of appellee to admission into the white
schools, because the legislature has not provided for
the admission of colored children into the same schools
with the white children in any contingency; and even
if, for the sake of the argument, we were to concede
that colored children are, under and by force of the
fourteenth amendment, so entitled, the courts cannot,
in the absence of legislative authority, confer that
right upon them. The legislature has declared that
when schoola cannot be provided for the colored child-
ren, the trustee shall provide such other means for
their education as will use up their full share, accord-
ing to number, of the school revenue. If the trustee
fails in the discharge of this duty, he may be compell-
ed by mandate to discharge the duty imposed upon
him by law.
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“The action of congress, at the same session at
which the fourteenth amendment was proposed to the
States, and at a session subsequent to the date of its
ratification, is worthy of consideration as evincing the
concurrent and after-matured conviction of that bedy
that there was nothing whatever in the amendment
which prevented congress from separating the white
and colored races, and placing them, as classed, in
different schools, and that such separation was highly
proper and conducive to the well-being of the races,
and calculated to secure the peace, harmony, and wel-
fare of the public ;and if no obligation was expected
to be or was imposed upon congress by the amend-
ment, to place the two races and colors in the same
school, with what show of reason can it be pretended
that it has such a compelling power upon the sovereign
and independent States forming the Federal Union?”

In the case of Lehew vs. Brummell, 103 Mo. 546, 23
Am. St. Rep. 895, 15 S. W. 765, referred to in the brief of
plaintiff in error, we desire to call the Court’s attention to
the following quotation from said opinion:

“The clause which declares that all persons born
or naturalized in the United States are citizens of the
United States, and of the state wherein they reside,
can have no application to the case in hand further
than this, that it points out and makes a distinction
between citizenship of the United States and citizen-
ship of a State. The next clause ordains that no state
shall make or enforce any law which shall abridge the
privileges or immunities of a citizen of the United
States.  The distinction just mentioned is carried
into this provision, whch relates, and relates only, to
privileges and immunities of a citizezn of the United
States as distinguished from the privileges and im-
munities of a citizen of a state: Slaughter-House
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Cases, 16 Wall. 74; Bradwell vs, State, 16 Wall. 130.

“The common school system of this state is a
creature of the state constitution and the laws passed
pursuant to its command. The right of children to
attend the public schools, and of parents to send their
children to them, is not a privilege or immunity belong-
ing to a citizen of the United States, as such. Itis a
right created by the state, and a right belonging to
citizens of this state, as such. It therefore follows
that the clause in question is without application to the
case in hand.” * * * *

We then come to the simple question, whether our
Constitution, and the statutes passed pursuant to it,
requiring colored persons to attend schools established
and maintained at public expense, for the education of
colored persons only, deny to such persons ‘equal pro-
tection of the laws.’

“It is to be observed, in the first place, that these
persons are not denied the advantages of the public
schools. The right to attend such schools and receive
instruction thereat is guaranteed them. The framers
of the constitution, and the people by their votes in
adopting it, it is true, were of the opinion that it would
be better to establish and maintain separate schools
for colored children. The wisdom of the provision is
no longer a matter of speculation. * * * But it
will be said the classification now in question is one
based on color, and so it is; but the color carries with
it natural race peculiarities which furnish the reason
for the classification. There are differences in
races, and between individuals of the same race, not
created by human laws, some of which can never be
eradicated. = These differences create different so-
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cial relations recognized by all well-organized govern-
ments. If we cast aside chimerical theories and look
to practical results, it seems to us it must be conceded
that separate schools for colored children is a regu-
lation to their great advantage. * * *

“The fact that the two races are separated for the
purpose of receiving instruction deprives neither of
any rights. It is but a reasonable regulation of the
exercise of the right. As said in the case just cited
‘equality and not identity of privileges and rights, is
what is guaranteed to the citizen.” Our conclusion is,
that the constitution and laws of this state providing
for separate schools for colored children are not for-
bidden by or in conflict with the fourteenth amend-
ment of the federal constitution.”

It appears from the case of State ex rel. Stoutmeyer
vs. Duffy, 7 Nev. 342, 8 Am. Rep. 713, that in the state of
Nevada there was a statute which provided that

“Negroes, Mongolians and Indians shall not be
admitted into the public schools, but the board of trus-
tees may establish a separate school for their educa-
tion and use the public school funds for the support of
same.”

And the Court in passing upon the question said:

“It is perfectly within their power (trustees) to
send all blacks to one school, and all whites to another;
or, without multiplying words, to make such a classifi-
cation whether based on age, sex, race, or any other
existent condition as may seem to them best.”

This Court and a large number of state courts of last
resort having upheld the right of the states to separate the
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races in the schools, we are unable to see wherein the re-
fusal of the school authorities to permit plaintiff in error
to attend a particular white school has deprived her of any
right, privilege, immunity, or property.

We have been unable to find a case exactly like the pres-
ent one, but from all of the authorities we are convinced
that it is within the discretion of the school authorities to
classify pupils in any reasonable way so long as they pro-
vide a school of uniform character as to grades, etc., for
all educable children within the school district. There-
fore, plaintiff has no cause to complain in the present case,
for it is not charged in the petition that a school was not
available to her. Her only complaint being that she was
not permitted to attend a particular school set apart for the
education of white children alone, and that as a result she
was deprived of the association of white children.

Were the school authorities within their rights in
adopting the course which they did with reference to her
education and association? Under the laws of the state
of Mississippi plaintiff in error could never lawfully mar-
ry a member of the white race. On the other hand there
is no law in the state prohibiting intermarriage between
members of the Chinese and negro races. Is it not better
to confine her association, so far as is possible, to those
with whom she may associate on more intimate terms in
the future years?
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We respectfully submit that the judgment of the Su-
preme Court of the State of Mississippi should be upheld.

Respectfully submitted,
RUSH H. KNOX, Attorney General.

E. C. SHARP,
Of Counsel.

This is to certify that I have this day mailed to Messrs.
Brewer, Brewer & McGehee, attorneys for plaintiff in er-
ror, at Clarksdale, Mississippi, a true and exact copy of the
above and foregoing Brief.

This the 25th day of February, A. D., 1927.
E. C. SHARP.




