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MR CHIEF JUSTICE WARREl1N: No. 701,~ Cavton County,
2.

Norti Carolina verstus United States
3

THE~ CLERK: Counsel are present,
41

MR. CHIEF JUS~TICE WARREN: Mr. Stott.

ORAL4 A1RGUMENT OF GRA\DY B. ST1OTT, L'AO

~ it ON' 14EHALF OF APPE.LLANT

1
cRrSTOTT: Mr.t Chief Jutice an a ~ la

This caso came to this couict from ;he District u

10
of tie District of Col1umbia. The caso wa heard in the

District Court here in Washingqton before Judges W~right,

12
Robnson and Gasch.

13
The opinion of these justices was a - two of thVe

14
judgios wrote an opinion which we contends, first of~ all, wn

15
based on a theory that was not justified under thc. ]95

16
Voti:19 Rights Act.

The> concurring opinion of Judgke Gasch was based on

aiernt theory, a theory that because Gaston County had

20~faile.d to mybe offer evidence that we did no~t discrt.imite by
the use of a eto device in municipal elections.

The record itself will show that tnie municipal

Selec:ions, of core were~ not under the control of the County

Board of Electio)ns. So just to give just a brief$ background,

I WOuld like to point out that it was in March of 1966 that

252

a



we wre certified by the Attorney General and subsequent at

2 that tim. was printed in tha federal Registrandin Augu.

o166 wqe filed this nuit in the. District Cotut and it wan

4 heard here in June, June 21 and 22 of the follow.ng year

5 These two opinions, after having bucon handed Couac

6 we appealeda to this court and probable jurisc tion hz brn

71 note& on Janua'ry 13, 1969

& ~ The three main points that we would like to argu

9 in cnne ctin with th i case is first of all that Caston Cou

and the record we contend is replete with evi.den.c that we a.:

no time have used a tesct or device to discrininateo bescaue

race or color or for any other reason.

1? Ge se:t out in the record, we brought witnesses ht .r

4 to Wshington, both the white and Necgro race to show to the

i5 court that this particular county in North Carol..a was tot a

Ithat this act was designed for.

In readinc; the case, of course, of South Carolina

r against Iatzenbach, gains t which the history of this wholk

Sact or the purpose of the act was set forth in stating t1nt 1

repr:ssiv ty pe of thing that was going on in some other

States in the Union to at least try to avoid that type of

22 conduct ~continuingq.

23 We contend that Gaston County does not fall into

24 thet samecategory.

25 'o we then presented evidence, we brought with uc

3<<.
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these witneses who testified orally. The Governmeitnt offeredi

depot itions~ without any oral testimony. B3oth parties to the~

3 actionl did offer depositions. I believe t hat the Govrmt

4fee 9 psto plus some other docenty vide

We of fered depositions of about 11 pepe I bi

Now, we firsc, in the record it will iicu

i~n 1y62, a new regiLstral:ion was adopted in Gdatn Couaiy, sul

this was a system1 called~ a permnanent lo o-leaf Typ x oi

trat .on.

Until that tii e we had had -woll, 1 <quozi m

194C wiaF the only other time that anythingc had b'on cme~ 160 K

Tu Chairman of th3a loard of Eloctionts at that tm-

star:inc in April, anid in April until May of 1962, conddi A

a re listration so that the voters would be eli:LbLe to vote

in taMay rmary of 1962.

Tio eidece will probably indicate that during that

20' short? period of time we registered in ouz county approximately

2 l 3 0 -some thousand people.~ It was around that figure -- I a

22 " no exat about that ~~- but approximately 30,000 people, which

YOU :ight say was in a period of approximately 15 days and

threat Saturdays within that period from April until May 21st.

Subsequent to tchat time -- prior to that time,
4'

actc~i ' : : ° . . n . . : tn c x t MA



1 however, I want to call the cotrt's attention to what Gaston -

2 County did in order to give every citizen the right to

3 regg ter, to. voute and to participate in the eletion proc.,

First of all, the county increased the number oif

5 voting q preci.ncts from 35 to 44 precincts That, of court.

61 was to make it more conveniert for our people to register and

7 at the same time nore conveniient for them to b able to un,:

after they hdregistered.

9 Now under this new system tof registration, the &h

tion teoks a':e kept openr every day of the year from Monday

8:30 a~im. until Friday, 5 o'clock each daty. And that lias lea

Done since 1962,

13The record and it was stipulated~ and agreed tha.t a,..l

141 of our registration process would relate back to that perd W

Time, 1962. ~It-was a little less than the five-year perioJ

referred to in the Voting Rights Act of 1965.

So, we in an effort to make sure that the people kneiw

About this, the county spent thousands of dollars and that is

also in the record.

20 We conducted school. The Chairman of~ the Couhty

2Boarc of Electionis conducted schools for the regis~trars, man

1

22 j1of the registrars who had served in the past were reappointed,

23 ndofcourse, we had new recgistrars because of the increase

andin the umber of voting precincts.

1,

25 Well all of these registrars attended these schools
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for the purpose of insltru'ctinq them under this new system of

q registration and also to give them what we under stood the la

3 to be, the law of the State of North Carolina and th~ test

4 that we thought at that time to be used anld was usd an,

5 course, until 1964, the oral type test was used.

6 After the '64 Civil Rightc Act wec chantied that

1to a writtenl test and wie contend that all of this hius hv 1

conformityC course, with Lassitur verus V10rth> mpton Csa .y

SThat case has been kicked around by the Attorn<y Geneta mi

by us, of course, in ouir brief as to what effect no the

SVotingq Rirha Act of '65 has on the decision in >aso. ter v. ,

IZNor thamp tzon Cou nty ,

13 970a contendf that we followed the test that wa o~o

by this co rt, was one that was niot on its face discriminrocy,

and we say tnat even with the Voting Rights Act now of 196',

That there has been no change because the test that we use~d

in this county which was a simple, that is, since 1964, a

Iasimple test.

9 We took what we considered to be the simnples thea

sentences from th e North Carolina Costitution, anfd we the~n

I

2Would give this to~ a register or a person who had applied for

22 registration and as was testified by the Chairmnan of the B~oard

Sof Elections, after this test was adopted in 1964, that a

p4 erson was not required to copy every word oE that test, or

Sever, word of,either ofth one of the three sentences from

ii 6



the contitution that he may select, but a reasonable facsimile

2 thereof -

so, now4 evenl in 1964, I would like to. ::emind the.

4 Court, that again before this 1964 election - nw the gen r "1

election of '64, we had again the ric straws, a nchool i wa:

61 of conductingl this tst because we wore usin~g a difeent:

test aftar 1964 in order to conform with the Civil. RightV .M :

of l16

So then we also ran ma y newspaper adv e tione i~
9

at a cost to the county of many thousands of dollars, We ha

radio spo annouicements4 We did cvcrything tua": we th'ow1i

1 reasonable una th at reasonable people could do, n

31 citizens of Gaston County that we were having a nlew regis -

4trat:,on andi that we wanted as many as possible to comen andw

15 regi;iter without regard tor race, cree d or color.

~ iiQ Just as~ a matter of inltorkst, tain very £ias

l7 ite:racy tesit you have, what is the purpose of thiiz?

W-1 the purpose ,is to comply with -

nt<.s it do? What dos it prove?

T pups your Honor, is to coply with h

2 Cods -itut-on of the State of North Carolina, and to comply

With section iG3-3 -- I don t recall the exact scoctico but

pert iningfl(. : the voting q in Gaston County.

241 Q I1 see,.

A That is ex't.y why we

7



Q To comply with your owrn Constitution?

- A We do and3 we contend' that that is what wewr
2

3 doing-

'h I see.

A And in order to comply with our Constitutionr

6ad .i order for our county of ficials to d o eslc

l ps selc t. -dCrin order to with tat la .

Now I wanted to -
9 .

Q Do you admit that this; is a ut " ter't or7

device"?

2 A We admit that that is a test or devico as

ldefid in the section of the '65 Act. We do that.

UhX'ere does that leave you?

I

IsWall, it leaves us -- we conltund that oct hniw

not i cd it for the purpose or with the offo of clist-ri.e a

agai~.st anyv peror because of; race or color an ec contend o~~

Judg Gasch said in his~ opinion,. that nowhere in this record

coulc. hz finVd an~j evidence that,w~ould justify the finding, o

the majority that simply because we had had a segregated

system of education in North Carolina and this is; the whole

J22j basi: as I read the opinion of Judges Wright and Robinson,

that simp-ly because North Carolina had in the past a dual

24 system f eucation that that in itself had the effect: o
25 oul fll itin heprovisionsofheVtnRitsAtf

13



~1965, with the words ith the effect of denying or abridging

the right of a person to vote.
2!M

Now; we contends that as set forth a~n cvar brief th
3

,Congress never meant any such thing as that becat:se a c the

. time this Act was adopted, they were aware of thes dual

f system States. They wQre aware that this had been g.:q r

in many states other than the ones that tLIP n Act ri& i des i a
1

or project2d toward.

Q ssm for the moment that North~ CatoL bla e~ o

thro~q1h the years has .tcrhidden Meg roes to cgo to school at

A didn'tt hear you, your 110/or~.

Q Assume~ North Carolina had3 forbidden Negro~ - a

to scoo tal an thenm wantedI to apply a 12tercy cas, e

applied :t

Uoci.ld you suppose it would be vit;h theoffcc-

wouli that then be a test or device within the Ac a

A Ia tld be a tast or 3evice w ith e r: .

but had that been tru3 at the time that Thongre&2 enaehd Phi

legilart ih-: 5 sy that Cne WrecLt wo l hve said bocustz.

you hav~e pras tiLce segreati.on in the schools or have hadt ai

dual s7Vtma >E edcucation or that you have denied~ your people

SThey said with the ef fect of though.

A Tt would~ have the effset.

24 ~ Q The purpose or effect, anc. .it wouldi have the

effet o n them the ight to ote?

9



A If e use this simple test.

2 Q If you uise this test and also yon~ didn't >et

3 tNeroe g'o to school.

A Well,~ I say again, and the onV.y anwert± that

3can rrive tco his honor i~s that that ha not true : the~ f >m

place in North Carolina, but if that had bo ro

7 Congress would have said in a State where the ileruoa nen

Bdenic d the right to attend school at all, usec th:.s tnat. 4

shallJ not period, give any test or use any ton~ or davice e

any }inld.

Q We1l, I father the majority of ih court' .

ifouncn that because of~ the kind of school system;' that you a

furnish, that the Negro-s weren' t peritted to q10enua

4 an education to pass the lite~racy test,

15 A That is cxactly the basis of their decisim,

16Q D)o you~ challenge. that par a of the:r~ deis>. w '

17 ~ A I challenge that part strongly.

Q That in terms of the system of~ cdu cation th-t.

pwas .vai lC be, that Negroes could~n' t ~p as the literacy t~s i?

20 ou halenCq:3 th-at part of it?

21, A I challenge it str:ongly and t sa.y that the

22I evidence noe i he case showed -

23 Q Buat even if that were sot, you would, stji say

24 that the court camne OUt with a -

25 A Even if what was so, Mr. Ju bice, -

10

a
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n Q Even if it were so, even h Ca t cou°t h.Wa th tt

that beC& us c f the k,.n d Ofedcat'ion Vl blQ, N.? qroes -~k

u.'t pass tne lSitracy th es , even i th h s h d

A wourd till say that ae poll cas hu n

a

y 6 case h n.m ht

Une helw
1'hdrtelw.~o attopi~ u h

evL lt ., as hw ht5 oc~to er~~

v, , otin g age i.n Gastoni County had ;regi. stered.c

1 I Q A 62x tp ercent had what?

, !there i.° a. r? re anc Y c f approxi anat&r L..y II: l p:ir- nt.,

1vi citc u n av e u ntebift

, 'hsc~c fUic tte qis ea hw a

afir d d by L . ! i S Cort - -, x C ' c .W ac t za wa c. pol ,t ,i, a. o, k i P

I h:c ~~Gotr~etadi ~~ ~~ ft2v

"a -~aantPxsbzuetee'wr ercae

l', facit " ,: tra tt at. ' 'C. in tsel has r th efec or i .7 " =:; % . ~ X «r s dis-:.

" C tiriy bi^ ,a .. *"i; .c a , e of" a;r,, : s gre ad.CC or. a dua l1, .schoo syste

' Nowc ; inr t.he case of Unite d Sta:tes against Texas ,

i there wahe r the Governmenxt had the same tyrpe eviden ce and J ucg

; Thrnbe:'r I b eliev hj.; name was, stated t hat he could not

H. 1I



tae that evidence whee there was only a di scrpicy of

approximatelv 12percen:t betweZen thode - - th whl.tu wh i

the poll tax and the Nero who paid the poltl a.k: erd Th

That was niot sufficient i.n his opinion a a~ di-cxtany

just-fY sayringT tnat the segregated school siystem was t he

~reason' for or was sufficientt to jus Hify that rc 1hould>

7 to pay a sol tax or not a a poll tax,.

Now,. I contend that in our situcion .jn Ge. xton

ii

gCoun,.y that wo have a d-bscrepancy of 11-somo -~- LI.] por~~

Sand ".hat that ir itself is certainly not evidence of use o

test or dCevice2 for the purpose of denyingj or ab)r .c~gn. the~

2!righ-: of a perQsonl to register an~d vote.

tow one other thing I wanted c r woule tiku to a

to you in tha~t regard, we brought with us a Nugqro scThoo) A.

1who ha basi irn thro public scools of'(L Gton cau:ty sinen

1932 Ue testified before this court, a>d he wa.s asked enWa

he 2- to an pi.nion- as to whether or not 6e zchvoole cinc6 103

had wufficien facilit&~e and 'ero cippedf i::o teah achd

or rriVt Wm a ra rite~ well e rsuchr to ras2 dhis sigleI

Test that. :3.i tnis zecord.

2 kil1, he said, and his answer was tha all of our

2schloi:.5, t-hink, all of themn would be able to teach any

SNegro' child t~ o read and~ write so Aht~ he~ could read a newspaper,

24 so that he could read any simple materilJ that didn' t have' any

f ore19n. dams or ex-tractions; this has &lways been true a~nd I

12



n think there was an argument any there lxc.p;t thatL mayb

2ithe jacilities were diif ferent but they have hoen bar ical e a

3 to teach this and this, is what they have. done

4 tNow the amazing thing to m. was .that t _ ' m _.:

the cturt belo Wsai d this testimony is npersuas iv lc o. r

and just you might say~ comnp:letoly ignore that t asiwns ,

WcJll, it was rebutted and u-der h une o ci ,

CaroiAina against Katzea bach, it sayn thdJ all Pha tu

do is tc oubit an affiassit3 voting offici al i n th

refu :o whtee vidence~ the Government may e> f ~ ;c soth

I:

contrary.

1

Sto h.i if he testified to anything else other th:ru thatiT

14 A What would have happened?

Q Yes, sire

A There wouldn't have anything happ:-nr2d to him.

Q He is a school principal?

UI A Absolutely.,

Q Subject to dismissal?

A t say absolutely not in Gas on County,

~2l Q Hie couldn't be dismissed?

A He could be, but I am saying that in Gaston

Count-.y that we don' t operate in that manner. if it please his

24 Honot I am saying that this man -

28 Q Is he principal of a colored school?

L 13



A No he s not- a princal. Hle w as at that tim~e.

Q Of a colored or white school?

A Of -a Negro, colored school, Yes

3 .

But niow, , of course, we havoc had a consoliation of

4 ;

our schools since this timne and since the trial of this a

but I am saying that if he had testified truthfully an aU

5

I am atfidin my mind he did that certain.fly hia tOs :DI(ng

should have been given certain wei ght,

ou Have you been in his scho ol?
7 9

,A Have I been in his school?

Q Yes.

i ?

A Yes.
~2

Q You have been in there?
13y

A 'I have been in the school that he was at pri . ci Lvt

f.

Q Have you seen the teaching?

A Yes, I have, one of the finest schools we. have

in the~ count~y.

Q One of the finest?

A Yes a new facility, Lt was probably seven,

eightz, ten years old.

a QO What school wouldd be second to it?

9?

A What school would be second to it now?

A Well, that is not any longer a high school.

14 14

y.

.,
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A ha t school is not any ; lon.ci : a x >4.. 1 soho

.7
bee p SV$ V becus itr neut~ ehdoh

' itncs ae~ who tetfe gxan ertil ther' w o thr "

3nbd hth~h o etfe ntisrq~ oeti~

wou~~1 a rehapenedto i~m
' a. uI I.a c h a, p ,. = m

1 cueatral hikt#~i1n~5L
wih aa. iccl 1.2 , rg .:,1 . C C : ,

rh~;ta ee~ehv ot~ ecn ftL~go-
r 43 e cvx m

o ruitrta culyrqserdTa.cxaiL ~t

be so n evienc t hat7 '.R we1 in Gastond Co l .Ant : dc~ no 11r'yt4tA t , ki4i 0 .-

th w .. ~. "ac itue eto ~vxefrte roeo

0 I thought the.r point: about tht es.yw

that th -i~s a eoefmla ihtLSh~Sol

shw liih ~ a r ca c h: r c .~ r,

l15



simply CO4 id niot testify to cniin ro otel3'

1A That is correct.

SQ And~ that -I don't know what pa<etn

', but substantial nuxIther of vc ter &a a oc pop h.do sod .d

gone t~o schoo prior to that date 4

A I dn t. recall the exac t percetawe, le w

7 appro:iately 25 to 30 percent, aIb. Bu that pc': a' t

a testimflony that~ he di:d com to the sy temn in 19 2, ':h>h .

testSmonly that we felt was unrzabuttxd.

Judge~ Gasch in his opinion said~ tha t :m s;jA 4G.

iajo~2ty ad just compltely ignored this testiron nd

shou...d have been given weight, which he felt wa o,

I 0Of course, wu also felt tu:t i t should have beu

given con; ,iderablec Weigfht. Inh viow of South Caro: ina v-: a

Iatzenbach as to what we were requirca to prove ur ref:ul

Sthe part of the GoYvernment.

Whet do you say about Judge Gaarh s other

Sgrouns?

Atto-mey Generald under the Act vwasr z'quired to ma.ke a~ cer .lfi--

cation to 'the mnuriipality within the county. We say that the

Act -.tsec. -- and when you refer to the definition of a

Spolise.1 'uiviio, sset out in section 14 (c) (2) of the

1965 Voting Rights Act, that the Attorney General was r'equired

unlder the Act to certify to that uni t b:camse the county

16



4 tself ha no ~cntrol over th mwunicipal election i u

2*counlty by vi u of~ State~ law.

4~reO~We have eleven mnicalities, I believn a th

d ecrdwill show7 and we say that since wu. ha4d no een' :rol cv v

these elections, none whatever, we coulnt sa to the~

6, registrar, by virtue of ~State law agin wh yo don't dot

7 or this is the type of test y~ou shall or shall no gv

The lawi gae in our State, the~ right to do~ld a

Smunicpal election to the municipality itself,.

:I wanted to mention at this paint that the~ Aut o -

General enftered~ infto a consenu judgment with s'ake County wh~

2 is a county right here righ t in ou~r own /f C&ate, using the~ a

3 type of test or similar type test that ~we uac in 'anton C. t

4and they say and e-nter into a cornsent judgmnrt th ath t

same :yp& of school system that we have ha.d iny th whole : L

6) a segr.eated type system, so yet they say in~ iae County,

t act ~hat you had a segregated school sya temi~ doeis 'tafe

you buit Gaston C:ounty it does.

V ~~ say that i~hat in itself prcevnta Gaston Couit

or an:rbody lse with a segregated or a dual eystem~ of ducat-

tion, orZ in the past~ of having that type thing of ever comimL;

South from undecr this Act.

3 We contend, if it please the court, that certainly

Sthe five yer mentioned in the Act has some - means something.

3 They Ztaid relte back to five years but of course, th

'7



Govefrent has gone bac': in hero to 1900 and brought in

newspaper headinc fromA the Itlei.ch Ne Obs; ver ad. pui~

evidence whica we have 1o way to refute what tne rvsparr

4 d inL900 and that .yp of04 thing, which is >ar~ et! th

evidence, but we do &argue to you thaa ortainl ::hu iact 4ix

there wasa segregated system,~ it shouili not hav any bt~l~,

dand tha.t that i itsel2 would do o

the 2oint that Mr Juz ti.ce Harla asn e about m:

mniplity an d the p&~ct thath Judge (ath ralb c- in

formu that he ruled, we ay, your I1onozr, Lhat i~ ;x had 11

cenrtrol of thue election's, the~n it s.ou3 d have b.o c.ur

~responhsibility

Of course, to have routed evidnc:- adduciA by~ *.

Gove :nment inl reard~ to municipal. elctior s, but u:ha

such authority -

Q Do you think thn lact:3 at si :t e

SAct :ugru Jadc G s C..hs viewr?

A I d.n't blieve s;o.

2: Q TIhere is't very m~uch on the so'n-.

A 'lhere is not very much on~ that~ oor ta,

Scourse, t>art is a great deal on the irst point about the

segregated 2ccans or ,unequal educational sytm

Ys.~ T .ras tinkinq about the other paint-

1,

41
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A There is very little in the brieff of the United

2 tts They argue that the word "in" and that .t had a

territorial ~e f t bu t the term po)litic al sub-liv:L~eion a.s

14 defined in the Act, it says the term political obivXiion

5 shall mean any court or parish, except - T redIsi

6 "cou rt," the term political subdivision shall menn any cosmt

7 or parish accept where registration for voting is not cond uc;> ,'

under the suervis.on of the county or parish the terms 'h: .

ncluce any other subdivision of a state . which conducts

regic tration~ for voting(, but t contend that there thu y had eln

' mind that you didnt have control ovr it, thn, of c ,

1you wo~uldc have to he certifiezd under section 4 (b) of the a

3the covera.qe formula, bef ore you woul.d be~ reure to sursp

the test.

15 And we contend fcr that reason w~e did net andi w

6 not squired to present evidence in regard to (he municia'~

elections over which we had no control.

Q Where do you think the burdon of prtoof lies ia

one of these cases?

A Well, the burden of proof, under the Act, an~d

quoting again from the Katzenbach, South Carolina versus

,f

~ IKatzenbach, that all that a political unit or subdivision reeds

do is to ciet affidavits and other type of information fromn

otrie officials asserting that there has been no such dis-

i tion or tse of a test for purosw of discriminating.

19



And then it goes on to say and then the plaintiff,

.he action or the petition, must refute wha c wr ev.. id

II to the contrary the Government may adduce.
3 ;

So then that throws a burden back to the plaintb f

of going forward, I would say, to show that th2ru. has ben no

6 use of a test or device for the purpose of denying r abri.aing

the right of a person to vote because of race or col4:
1

Q There are separate municipal reriitrar: within
8'

the county. rent there?
9

A All of the municipalities have theirr own

registrar.

Q And there is no showing in this rco,:d a s .
121

how the runicipa. registrars have adzministred the pr n
13

test?

A There is none in this record.

Q But any judgment for the count y would reiz s .

or would allow the municipal electors to res umo :hc use o !

the literacy test? Isn't that right?
A Well, it would.11 ,

Q Without any evidence whatever as to whe thcr

they have used them in a nondiscriminatory way?

A That is correct. And the Attorney General has

never mrade any determination or investigated so far as we know

as to whether municipalities did in any way use a test or

device,

20*II,



1 , .

Q But the use - w a usp .ra.ec wti t . t by t

Attorney Geer al.?

of th~e Conyl ado Eet.n rz o~ i

ias whether he ever i noilxei an rJcy r an~y 40X r ns F

5uni ial t re~ k~w h eodj

mupoiflt t7 C+1 } I CZ ' at: ~c : ;, . c : x ; _

!' been us i a. .it. aCvI c st ?

9 xntase ht~yurHnr ~cft:

jus reet. h iyo a;cna~te~qs uKi~i

11, S :'G '? ,t"' ' C z c a '..%' .z .; .> xtX~ .: ' . .j

i the :.ast two or three wee :ksa
s3

15 ,
tet. a a htte aebcur tdrLn h
the wer nb using oe Bu da anr ot h tat' that a .x a n f -::.

offc qthscut

'' e . Q "1 sa .on h ppo itc ~ iz curpriK nq u th~ at Jud . _.
,ac a ocro bottesae~ h r~odpt ;;

thyaA ty n z t : na t ' : .ns :

1,2;

21
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test by the mu i thpout dy

b whether they had quite doing h th

dr t AIBo r ohef it t ce an d p

n aoewa d n t pe npetirve r ner-~ At

1 u hf te by th iteatest ht a evnmatt

b tul nt e andTIC conceiv or . t °h:W ne p

h t Sth1et Cdhurt R

10ue tba sems t i.C. it ; im otn o rmrne wi o

12 v h i te n

y22

,I of kclyri the frn hs eniry i ht ad

;i231'I hat, . o AccuRs, was1" a C long c time t'. ago ,: a the s'tC" acy

i thes Coast wokdipp'ps nthtrso tivle

I, mtigoe hl etr 2

r _ _, - 1



But we are also dealing with a test thich for these

' reans the Congress rec-ently isolated as a presumpto: caus

3 or a presumptive causc of the l ow Negro registration in the .

4 areas covered by the Act, including Gaston county, North

5 Carolina.

@ And the quetcn now is whether after this history

7 in light of the purpose and effect of this itercy provis io

6 we may safey assune tha.t if the prohibition were .. ifted, h.

literacy test would cease to have a di criminato:'r effcA -,

voting.

It seems to ec that in light of this the pr eunptinn

must be against it.

Now it is true that North Carolina and Gaston Con.

14 in particular, have mado very important t progress,, drzamti-

1progress in this area, by comparisonL to some other areas tunasII

I am more intimately familiar with, it i.s notable that N° r

7 registration in 1964 was at about 50 percent of t:hosewht- er:

18 M{ potentially eligible within the county and the record c>l1l
4°

reflects chaxt co mndable efforts rere m ace at lest in

20 Gastonia, the city of Gas ton Countyw'hich includes about .

21 third of the population toward encouaginq Negro registration.

22 But the Court should not believe that all is well

in the best of all possible worlds in Gaston County.

24, It is a fact that until 1965, every r'egistrar of

a Voters was white and in that year, 1 out of 44 was a Negro,

23
T



apPointed, however, only to handle rg istration in the pr-

2 dontnantflty Negro section of Gtc nia.

It is also revealingi that as _at a 1966 whdr.x 1
3

j> schoo), the high school which has been referred th, *r . c 1

5.1 was under the Negro ~~- of which the Ntgro princ Lal was

6 witness at the trial that high. school. was sought to bc i -

' grated by as ignin rg to it 300 white student ard 300 blV*
7 99

I studrnlts.
1:

Twoi hundreds ninety-sove~n of the whiLt studentss

Finally, I dcn't want to pat uch emnph:tai on ~. i a
I;i

becaaac we~ are diealingq ith an elderly mani hat ha :i.s atiHiI

1registrar of voters in Gaston County. Ceta.inly the mi w "

ii has not c to this place when in this record we rear z

registrar of voters talking about those he has regqistered rt

the :iegro race as good niiggers.

1 One won~ders? :hether i h~sy woule be reair cured at I U

if it had been otherwise

No~w on the other hand, iL lould be unif air to comaKnn

Gaston Counity because of the sine of our fathers, our gran~d-

Sjfathers, ':hose who are now the officials of Ttat place, bu t

2it would be equally improper anid unfair to ignore what

23 ubists of the influence of the past on the presence, .and

2 that is, after all the scheme of the Voting Rights Act.

2E t is not so mutch or not en3tirely a qfuestions of the

24



present purpo of the preent officials It i.s a cuexti. of

thle effect, and f c t alona is suff Qcient to 4,;.t

3reinstatement ofthese ;~ests and1 devi~co, afth - Eh:eet A

these tests and device. had inl t'ae re~cenit pant su ls
' 11

theffeet w be if they were a llwed to b b.x unh

So we get down to the questions Wrh2r ~ho int

of the past has really been swept away with 1:er oecc tct'2
71

in Gastonl Counity.

Q Mr. Claiborne, excZuse meU, ver cU

of the Na:JrOe registrdc after the li.tcracv t n. 1d

suspended'c

A Ec, Mr. Justice, that .s.. the .jique hi

12

there may be someC deba te whether' it 'sho~td be 50 or 5:
13

141any event it is in that range, that wqas thhe figi~ fCc

November of '64 at the time when this county was

151

1as s-:bject to the Act.

Q I see.
17

~~ ~ A Trhe fjiure today , while i is~ norC in tai

iti he Elqure supplAJd by the State Coc of::~( 61.20I

it does se to re relevant, it is now CiA PeLo AO~r

2 1

A sixcty-oneC percent of the votinl'j >wie, Neg!C
22

population , of Gas ton County.

4 Q That is after the literacy tes t

24 4

25 I A TU at is the effc ts, a somewhat d alyed effuGte

25



of the spensio'n of these tests or at least presumptivelyt so,

f After : c nyuay?

A Now the Voting Fights Act itsl i se Nc an a

qeneval itor tha~t it takes at lease five y:: free of e.

tests and dvi.cs before tho ef ets of th pa::t have he

fully erasod and even that is a rather cptiminstic asmp -

becaus~e disicrimination for the bette: part of a cenitu.;y, a:-

~ this Court \well knows, is not always so quickly wiped awy.

tistrue, however, that the Voting R ihts Ac~ c r

ivides that one~ need not uait out the five~ years, ever though

tested and devices were usedt, ifl it canf be shownr conr~ry cco

the resumption of the ict that those tests and duvicer, 0:

1211

$3 have any eet irn dis :2inati ng againTh the tear franchi:

then the subdivi~sin i.orclved is enit ttl I to inmed ate

exemption,

15

C The five-year, the general fi--yc- presuwn ~

as you call1 it, It would be denonstr hIl invalidd iif the .a

ingq of th: itcjo h rity of the court her is cor::eat, because et,

obviual thes Emrecd 2Ateracy test in tu. world txio year

from now, wre-never the five years has~ elapsed, is going to

2 discrimninate against Nere if$ the ma jcrity of this curt is

Is that -orrect?

,,

2A Mr. Justice, what you say is correct.

Q You are not saying that it undto the segregarted

1 26



school system that existed in this community up until a fe

j years ag~o

A The answer is that the prem Lption1 of the At -.
3

I hn is that it takes at least five yoars, prh~::ap: Jo eto>

No i t is~ true that the Act only looks hazat to the prm~ci

6 g ive years but if an effect which dates back 20), 30J ov 4f

years is till effective and is still. operatvE five yio-.'V . y

81befor:e the suit is filed, no matter wihen that suit is Fi.

then exempution~ is not proper.

Q Well a five-yxear period 1 hul simply sko r

is not going to repair the situation, the ituation pont

out by the court here. It at least ::aises ot~t:ov -

1whether o~e not the court properly understood the ~Cng~ t s: z

14 nte t0  A After five years have elapx:'ed and if the 1.,

have not been used in the interim, it is true. that the sW-

1divirion is entitled to exemption, evan toughfr they aty

independent of cause for concern that the effects~ of Ln U

discrimin:iyor in education iay stiii b opaatve-un i

riea :Juetion un der the Fifteenth Amekndenit, ~tuztuin ua

Sof the Vos:ing~ ign9ts Act, but they &zce alfl d:..ffernces~ b inK(oon

mnere'y having the literacy tests suspended and comainq out from

23under the Acwt

24 You can come out from under the Act and be free to

enact ne:, lawJ, Section 5 of the Act which this court dealt

Wit re tl is not opsrative in that circumstance, nor can
27



edalexamners or Fedoral observers be .sen't down to the

so~ thEie is some point in winningC xAmpL~i even ij'

ou cnnot rainstitute literacy tests which Cor indepecndet,~

ifteenth Amanamen t reasons would not be permissible,

Q re you familiar with t'e situa ':in.n in Nu X

t' K:'

6 A Wak County is some embarrassment to~ us

As Ij understand it the investigations: aith

Department of Justice did not reveal in Wa&ke Cm>uty : thv&: I: A

~here, a wholesale or very common waiver of litore~cy Lezct;f

whites bu': not for Negoes.

That crround of objection was a)par:1, rnt av u e

1or s. ou~r invaatig atio'n disclosd ini Wak e Coun cy . or set

as I know was there there any question of whether municir i i

ti, es aad e.xisted under a different re~ime than the county

.authrtie, voting authorities.

Or. the other hand, educational di parties were:

prone y . :: : 'ble un on thcround ' a be :batth

21 SUi^: fi:ed by W;ake Cotrnty,

22 Q lhcn the Attorney Gr eral. Coce enca~r intc, ai

23 consent judgment with the county, &ces ile also enter into

24 Consent judgmenits with- each municipality within the county?

2$ A N, it is our view that the municipalitics are

28
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cove red automaticalliy because they are within the territory

Swhich is invol.Ved,

QThey have separate elections and coparate
3:

as a whole, the counties and municipalities ar' epratel.
7

certi fied even though they have separate elections and sepat a

election officials.
9

They become subject to the Act b ecau e the~ pro roL

of the Act is that the qreater includes the es and the:

a principle is operative here with respect. to muni.cipk3 it .

within the physical territory of the county.

14 tao in three respects it seems to as t>At to (Ks n

SCounty has failed to meet its burden of proof, has faile 1 .>

6 convinlce us that the effect of the literacy test insofar cis i

discriminated against white vote has ened

8 k:MR. CHIEF JUSTIE NARREN: Finish your statements.,

i4R. CLAIBORNE. Those three respects in~ which it G~u

to us that there h~as been a failure :>f proof by Gaston County

or to outline them briefly, the failure to make any showing

With respe ct to lack of discrimination~ in municipal elections

the evidence showing the waiver of the literacy test for white

oa wholesale basis whereas the same did not occur for

~Negroes, and finally the i uitable, unaivoidable discrimination

29
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that results in apyi a literacy tests to two groups ho

had vastly different educational~ opportuniitiosa

MR, CHEF JUSlTICE WARREN: We will reccess

(Whereupon, at 2: 30 p~rm. tho Court ro iso to~

reconvene at 10 am. Thursday, April 24., 1969.)
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