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Petitioners pray that a writ of certiorari issue to review the
judgment and opinion of the United States Cooirt of Appeals for
the Second Circuit in this case.

THE OPINIONS BELOW

‘ The opinion of the Court of Appeals for the Second
Circuit,! not yet officially reported, appears in the Appendix
hereto (23a). It affirms the decision of the United States District
Court for the Southern District of New York (Werker, J.),
reported at 443 F. Supp. 253 (S.D.N.Y. 1977), and appended
hereto (la) which upheld the constitutionality of Section
103(D)(2) of the Public Works Employment Act of 1977, 42
U.S.C. §6705(f)(2) (hereinafter “PWEA” or the “Act™), which
pravides for a set-aside of 10% participation in programs under
the Act for minority business enterprises as defined therein.

JURISDICTION

This petition for certiorari has been filed within 90 days of
the entry of judgment of the Court of Appeals on September 22,
1978. This Court's jurisdiction to review the judgment below is
invoked under 62 Stat. 928, 28 U.S.C. §1254(1).

QUESTIONS PRESENTED

1. Whether Congress' requirement that 10% of federal
grants for local public works projects be set aside for minority
business enterprises is constitutionally permissible under the Due
Process or Equal Protection Clauses of the federal Constitution.

2. Whether the minariiy set-aside is in violation of Title VI
of the Civil Rights Act of 1964, 42 U.5.C. §2000d er seq.

1. Qakes, Circuit Judg&; Blumenfeld, Senior District Judge for the District
of Connecticut: Mehrtens, Senior District Judge for the Southern District of
Florida.




CONSTITUTIONAL PROVISIONS INVOLYED
Amendment V of the United States Constitution provides:

“No person shall be . . . deprived of life, liberty,
or property, without due process of law ...”

Amendment XIV, Section 1 of the United States
Constitution provides:

“No State shall make or enforce any law which
shall , . . deprive any person of life, liberty, or
property, without due process of law; nor deny to
any person within its jurisdiction the equal
protection of the laws.”

STATUTES INVOLVED

Section 103()(2) of the Public Works Employment Act of
1977, 42 U.S.C. §6705(1)(2) provides for the 10% minority
business set-aside:

“2. Except to the extent that the Sccretary
determines otherwise, no grant shall be made
under this Act for any local public works project
unless the applicant gives satisfactory assurance
to the Secretary that at least 10 per centum of the
amount of each grant shall be expended for
minority business enterprises, For purposes of
this paragraph, the term ‘minority business
enterprise’ means a business at least 50 percent of
which is owned by minority group members or,
in the case of a publicly owned business, at least
51 percent of the stock of which is owned by
minority group members. For the purposes of the
preceding sentence, minority group members are

- citizens of the United States who are Negroes,
Spanish-speaking, Orientals, Indians, Eskimos
and Aleuts,”
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The provisions of the PWEA are appended hereto (42a).

Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d
provides:

“No person in the United States shall, on the
ground of race, color, or national origin. be
excluded from participation in, be denied the
benefits of, or be subjected to discrimination
under any program or activity receiving Federal
financial assistance.”

STATEMENT OF THE CASE
A. The Proceedings

This action was commenced on November 30, 1977. The
complaint sought, along with other relief, a judgment declaring
that portion of the federally enacted Public Works Employment
Act of 1977, which provides for an appropriation set-aside to
minorities, contrary to statute and unconstitutional. Petitioners
moved for a temporary restraining order, which was denied by
‘the District Court (Hon. Henry F. Werker, Judge). The Court
thereupon consolidated petitioners’ application for a preliminary
injunction with a trial on the merits, which was held on
December 2, 1977.

The trial consumed one day, during the course of which the
District Court heard three witnesses and received eleven
exhibits. On December 19, 1977, the District Court issued its
Opinion and Order upholding the constitutionality and legality of
the apphcabie portion of the statute.

On September 22, 1978, the Court of Appeals for the
Second Circuit affirmed the decision below.




B. The Facts

The petitioners are comprised of various individuals and
contractor groups which perform both general contracting and
specialty subcontracting work on various construction projects
including those let by the State and City of New York and their
various agencies.

Petitioners challenge the constitutionality and compliance
with Title VI of the Civil Rights Act of 1964, of Section 103(X(2)
of the Public Works Employment Act of 1977 (PWEA), 42
U.S.C. §6705(f)(2). which is set forth at p.43a, supra.

The PWEA was enacted by Congress on May 13, 1977,
Purportedly, it was intended to correct certain inadecquacies in
the Lacal Public Works Capital Development and Investment
Act of 1976, 90 Stat. 999-1012, Pub. L. No. 94-369 (hereinafter
“LPWA™ and to increase the funding of the LPWA by an
additional four billion dollars.

The intentions of Congress in enacting the LPWA, as
reported by the Committee on Public Works and Transportation
of the House of Representatives, were twofold:

(1) to alleviate the problems of national unemployment,
and;

(2) to stimulate the national economy by assisting state and
local governments to build badly needed public facilities,

The LPWA charged the Economic Development
Administration ("EDA™), under the direction of the Secretary of
Commerce, with the task of processing applications from the
various state and local governments seeking assistance
thereunder for local public works projects (designated as
“Round I"). '




6

When it became clear that the LPWA was not adequately
fulfilling the intentions of Congress, public hearings were held
by the House Subcommittee on Economic Development, which
contained certain objectives to be met in the next round of
funding (*Round I1”). That same subcommittee thereafter
recommended that H.R. 11, the House version of PWEA, be
enacted as reported and concluded that the amendments made
by the bill to the LPWA would meet those objectives mentioned
above. This report was issued on February 16, 1977. On
February 24, 1977, on the floor of the House, during the debate
on H.R. I, an amendment was offered by Representative
Parren Mitchell (D. Md.), which, with slight modification, was
approved and eventually enacted as Section 103(f)(2), 42 U.S.C,
§6705¢(f)(2), and is now known as the Minority Business
Enterprise (*MBE") provision. This provision had not been
previously considered by any House committee or
subcommittee, and after brief debate following its introduction,
the amendment was approved on the floor of the House.

The final version of the PWEA, containing the MBE
provision, was enacted by Congress on May 13, 1977.

Pursuant to the terms of the PWEA, the local grantees,
including the City and State of New York have received federal
funding for various municipal projects. These projects have been
and continue to be let under contacts, the terms of which include
the various MBE requirements.

L
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THE REASONS FOR GRANTING A WRIT

l“

THE QUESTION OF MINORITY SET-ASIDES IN
FEDERALLY FUNDED PROJECTS IS A TOPICAL ISSUE
OF PERVASIVE AND SUBSTANTIAL PROPORTIONS.

The issue of the constitutionality of congressional action in
formulating this minority set-aside was before this Court in
Associated General Contractors of California v. Secretary of
Commerce, 441 F. Supp. 955 (C.D. Cal. 1977), vacated and
remanded, 98 S. Ct. 3132 (1978) which was remanded to the
lower court for a determination on the question of mootness.
The lower court has since determined that the matter has not
been mooted. Accordingly, a notice of appeal to this Court
under 28 U.S.C. §1252 has been filed by the City of Los Angeles.
There the lower court had found the set-aside provision
unconstitutional and invalid under the provisions of Title VL.
Similarly in Montana Contractors' Assn v. Secretary of
Commerce, CV 77-62-M (D, Mont, filed November 24, 1978) it
is anticipated that the Secretary of Commerce will file a direct
appeal to this Court from a determination of the lower court’s
holding the set-aside provision unconstitutional. A third district
court has found the statute in issue to be unconstitutional as
applied. Wright Farms Constr., Inc. v. Kreps, 444 F. Supp. 1023
(D. Vt. 1977).

The permissible scope of federal legislation which
effectuates broad based social policies through: the use of racial
classifications is a question the parameters of which must be
clearly delineated in the wake of Regents of the University of
Californie v. Bakke, 98 S. Ct. 2733 (1978) (hereinafter “Bakke”).
There, this Court was confronted with the issue of voluntary
~ quotas imposed by a state medical school to alleviate a
discrepancy in enroliment it perceived between non-minority and
minority students. In the instant case, the question transcends




8

the imposition of voluntary quotas and goes directly to the
competence of the congressional branch of government to
formulate a quota system respecting minority involvement when
federal funds are utilized in municipal construction projects.

This Court in Bakke questioned the imposition of
affirmative action remedies in the absence of “a judicial
determination of constitutional violation as a predicate for the
formulation of a remedial classification.” Regents of the
University of California v. Bakke, supra, 98 S. Ct. at 2754. The
Court likewise would uphold racial preferences “where a
legislative or administrative body charged with the responsibility
made determinations of past discrimination . . .” Id. The instant
case presents squarely the question of the propriety of Congress
to act in fashioning remedies which involve what might be
deemed invidious racial classifications. To what extent and in
what manner Congress, as a branch of government, can act in
such a situation is a question of paramount importance. If
congressional action and the ability to obtain federal funding
can be conditioned on the imposition of racial ¢lassifications, it
is of primary constitutional import that Congress satisfy those
precise constitutional safeguards formulated by this Court to test
legislative action in the area of such classifications.

The instant case involves the precise issue of the standards
to be complied with when Congress acts in this area. The cases
are legion in formulating standards of procedural due process to
guide the courts in all areas, including race discrimination cases.
The standards to be followed by Congress or any legislative
body in formulating precisely the same remedies are anything
but clear. The lower court in the instant case abandoned the
strict scrutiny test in favor of a test of “fundamental fairness”
(37a). The Court in Bakke spoke both in terms of the strict
scrutiny test to be applied to all racial classifications, Regents of
the University of California v. Bakke, supra, 98 S. Ct. at 2753
(Powell opinion) and a test formulated to measure classifications
based on race which were formulated to rectify instances of past
discrimination. 7d, at 2787 (Brennan opinion).

R
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This Court has recognized the need for legislative
determinations in the area of race discrimination. Id. at 2757-58.
It is of paramount interest that the tests of legislative action be
precisely formulated so that the action of the legislative bodies in
so delicate an area can be accurately measured. The instant case
calls into question the actions of Congress in formulating a
nationwide racial classification where the congressional record is
devoid of any findings of discrimination in the construction
industry and utterly devoid of any legislative inquiry in the area
of alternative means involving less discriminatory methods. San
Antonio Independent School Dist. v. Rodriguez, 411 U.s. 1,
16-17 (1973). It accordingly involves the scope of judicial inquiry
into acts of Congress involving due process and equal protection
classifications and the deference, if any, accorded Congress when
it imposes such classifications. Since Congress has undertaken to
act affirmatively in the area of civil rights, the general welfare
requires that Congress not be used as an instrument of
discrimination.

IL

THE DECISION BELOW IS IN CONFLICT IN
PRINCIPLE WITH THIS COURT'S DECISION IN BAKKE
AND RAISES SIGNIFICANT QUESTIONS OF
CONSTITUTIONAL AND FEDERAL LAW NOT DECIDED
THEREIN.

A. Least Discriminatory Means Available

While completely ignoring the two prong directives that this
Court established in Loving v. Virginia, 388 US. 1, 11 (1967)
and Dunn v. Blumstein, 405 US. 330, 34243 (1972), that when
a classification is based upon race, it must be shown to be
necessary and the least discriminatory means available to the
accomplishment of a valid state objective, the Court of Appeals
paid mere lip service to Mr. Justice Powell’s formulation in

Balkke that such racial classification must be precisely ailored

and work the Jeast harm possible to innocent persons. Regents
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- of the University of California v. Bakke, supra, 98 S, Ct. at

2753, 2758. Rather, the Court of Appeals in this case merely
substituted its judgment in place and stead of the appropriate
standard and found that so long as the remedies based upon the
classification are “appropriately drawn”, and do not exceed
“fundamental fairness™, such reverse discrimination will be
sustained (36a-37a). This novel Court of Appeals’ fashinned test
does not even subject the classification to the more relaxed
standard as expressed in Mr. Justice Brennan's opinion in
Bakke, that not only must such remedy be substantially related
to achievernent of important governmental objectives, but it also
must not stigmatize any group or single out those least
represented in the political process to bear the brunt of the
benign program.® Regents of the University of California v.
Bakke. supra, 98 S. Ct. at 2784-85. The stigmatization in the
case at bar is obvious. Similar to the special admission program
utilized in Bakke, those contractors who do not fit within the
select MBE category are never afforded a chance to compete for
the special set-aside monies, no matter what the guality of their
work product or the extent of their underbid of an MBE for a
public work project. (See, e.g., Regents of the University of
California v. Bakke, supra, 98 S. Ct. at 2764.) So, for example, a
small business owned perhaps by a Caucasian immigrant, which

is every bit as disadvantaged as a similarly situated MBE, is, by

operation of the PWEA, excluded from obtaining at least 107,
of the construction work funded under the Act. It is this very
portion of the work which is preempted under the Act that such

2. In fact, the Brennan position even acknowledged that the least onerous

‘alternative test is still visble if “fundamental rights” are restricted. Regents of

the University of California v. Bakke, supra, 98 S, Ct. at 2782, In Bakke,
however, it was noted that education was not afforded implicit or explicit
protection under the Constitution, and accordingly no fundamemal‘right
involved, Id. at 2783 citing San Antonio Indlependent School Dist. v,
Rodriguez, 411 U.S. 1, 29-36 (1973). It is undeniable, however, that at issue in
the instant petition is the right to work which this Court has traditionally
found to be a fundamental right. Slaughter House Cases, 16 Wall. 36 (1872),

B A R
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a disadvantaged non-MBE is most likely to strive to obtain due
to his limited size and capabilities. Conversely, similar to those
racially preferred students in Bakke, the preferred minority
business enterprises can compete for the full extent of the
appropriated monies. The stigma is not one of mere semantics
where a disregard of individual rights due to a person’s color is
sanctioned by the Congress of the United States.

If indeed the least onerous alternative requirement of the
two prong test utilized in legislative classifications based upon
race is to be abandoned in favor of either the Brennan position
or the Court of Appeals’ designed test, it should take place only
at the behest and with the express sanction of this Court.

B. Prior Discrimination and Congressional Findings

This Court in Bakke left unresolved whether in fact race
conscious remedies were permissible in the absence of express
findings of past discrimination or discriminatory impact. While
Justice Brennan concluded that such findings were not a
prerequisite, Justice Powell’s opinion stated that benign
classifications are invalid in the absence of detailed legislative,
judicial or administrative consideration found in the record, of
prior discrimination with a consequent definition of the extent
of injury caused by such discrimination. Regents of the
University of California v. Bakke, supra, 98 S. Ct. at 2789
(Brenpan findings); id. at 2757, 2755 n. 41 (Powell opinion).
Here, the Court of Appeals, although reaching the obvious
conclusion that legislative consideration of the MBE amendment
was indeed “sparse”, relied upon its sponsor’s off the cuff
remarks in concluding that the construction industry had been
guilty of past discrimination (33a-34a). These scant remarks,
characterized by one court as the mere debate rhetoric of a
partisan, Associated General Contractors of California v.
Secretary of Commerce, 441 F. Supp. 955, 969 (C.D. Cal. 1977),
vacated and remanded, 98 S. Ct. 3132 (1978}, on remand, —_F,
Supp..—{(C.D. Cal. 1978), coupled with the Court of Appeals’
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completely unsupportable statement that the lack of
congressional discussion was understandable in light of “the
knowledge of the congressmen concerning the well-established
history of past discrimination in the construction industry” (34a
n.10), formed the basis for the upholding of this wholesale
indictment of the construction industry. The Court of Appeals'
analysis of the record thus presumed the very fact in issue, aided
only by the unexpressed mental processes of Congress.

Moreover. although afluding to that portion of Justice
Powell’s opinion which noted a “special competence™ accorded
Congress where 1t sought to abolish the badges and mcidents of
slavery vither by broademing such fundamental rights ar voting.
[Katzenbach v. Morgan, 384 U.S 641 «19661], or by prehibiting
private diserimination [Jones v. 4ltred H. Maver Co., 392 1.5,
409 (1968)].° the Court of Appeals failed to recognize that
legislation which is based upon racial classification does not
warrant that degree of judicial restraint and or deference as it
does when 1ts goal is to afford equality. In fact, this Court has
not vet addressed the issue of the proper standard of judicial
review where legislation. albeit benign, classifies. discriminates
and excludes from participation a segment of the population
based upon rawe. As the benign discriminatory purposes of the
set-aside in appropriations become the gver-increasing topic of

the future, it becomes imperative for this Court te dafine the

parameters of judicial review,

C, The MBE Amendment’s Conflict with Title YI of the Civit
Rights Act of 1964,

In addition to the constitutional shortcomings of this
expenditure program, the MBE provision in its express terms
represenis a patent conflict with the clear and explicit provisions
of Title VI of the Civil Rights Act of 1964, Section 601, 42
U.S.C. §2000d. The two congressional enactments represent

3. See Regents of the University of California v. Bakke, supra, 98 S. Ct.
at 2755 n. 41,

Ry T

i G 75, 1 N G B S P

o o



e i

13

statements of congressional policy which by their terms, are
contradictory. When national policy objectives are fully
understood, it is clear that the congressional mandate embodied
in Title VI requires that the race quota embodied in the MBE
provision be invalidated as a “flagrant violation of both the
congressional intent and national policy” represented by the
Civil Rights Act, Associated General Contractors of California
v. Secretary of Commerce, 441 F. Supp. 955 (C.D. Cal. 1977).
The circuit court, in its decision, failed to even consider the Title
V1 violation. ‘
CONCLUSION

The petition for a writ of certiorari to the United States
Court of Appeals for the Second Circuit should be granted.

Dated: Garden City, New York
December 18, 1978

Respectfully submitted,

s/ Robert G. Benisch
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APPENDIX

DECISION OF THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK DATED
DECEMBER 19, 1977 (WERKER, J.)

H. Earl FULLILOVE, Fred Munder, Jeremiah Burns, Joseph
Clarke, Gerard A. Neuman, William C. Finneran, Jr., Peter J.
Brennan, Thomas Clarkson, Conrad Olsen, Joseph DeVitta, as
Trustees of the New York Building and Construction Industry
Board of Urban Affairs Fund, Arthur Gaffney as President of
the Building Trades Employers Association General Contractors
Association of New York, Inc., General Building Contractors of
New York State, Inc., and Shore Air-Conditioning Co., Inc.,
Plaintiffs,

V.

Juanita KREPS, Secretary of Commerce of the United States of
America, the State of New York, the City of New York, Board
of Higher Education and Board of Education of the City of New
York and Health and Hospitals Corporation, Defendants.

No. 77 Civ. 5786 (HFW).

United States District Court,
S.D, New York.

Dec. 19, 1977,

Associations of construction contractors and
subcontractors, and others, brought a civil rights action to
prevent the Secretary of Commerce and others from enforcing a
section of the Public Works Employment Act of 1977 which
required ten percent minority business enterprise participation in
an, local public works projects funded thereunder. The District
Court, Werker, J., held that the MBE requirement was a
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Decision of the United Siates District Court for the Southern

District of New York Dated

December 19, 1977 (Werker, J.)

constitutional method of remedying prior acts of discrimination
in the construction industry and one which was fully consistent
’ with civil rights laws that preceded it,

Complaint dismissed.

I. Constitutional Law Owe 215.2,253(2) United States O 82(3)
Provision of Public Works Employment Act of 1977

requiring ten percent minority

business enterprise participation

in any local public works project funded by Act did not violate
equal protection or due process clause of Fifth Amendment to
United States Constitution, but MBE requirement was entirely
constitutional method of remedying prior acts of discrimination
in  construction industry. lLocal Public  Works Capital
Development and Investment Act of 1976, §§106(e)(1), (H(2),
107, 107 as amended 42 U.S.C.A. §§6705(e) 1), (H(2), 6706,
6708: U.5.C.A. Const. Amends. 5. 14: Act May 13, 1977, 91
Stat. 122; Civil Rights Act of 1964, §§601, 701 et seq., 42
U.S.C.A. §§2000d, 2000¢ et seq.. Rules and Regulations, §1-
30400 et seq., 41 U.5.CA. Appendix; Small Business Act,
§2[8)a), 15 U.5.C.A. §637(a); 42 U.S.C.A. §§1981, 1983, 1985.

2. United States Owm 82(3)
Provision of Public Works

Employment Act of 1977 which

requires ten percent minority business enterprise participation in
any local public works project funded under Act was consistent

with provisions of Civil Rights

Acts of 1866 and 1964. Local

Public Works Capital Development and Investment Act of 1976,

§106(f)(2) as amended 42 U.S.C.

A. §6705(f)(2); Civil Rights Act

of 1964; §§601, 701 et seq., 42 U.8.C.A. §§2000d, 2000e et 5eq.;
42 U.S.C.A. §§1981, 1983, 1985, :

Berman, Paley, Goldstein

& Berman, New York City,

Doran, Colleran, O'Hara & Dunne, Garden City, N.Y., French,
Fink, Markle & McCallion, New York City, for plaintiffs;
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Robert G. Benisch, New York City, Robert A. Kennedy,
Stephen J. Smirti, Jr., Garden City, N.Y., Robert J. Fink, New
York City, of counsel. '

Louis J. Lefkowitz, New York State Atty. Gen., State of
New York, New York City, for defendant; Domninick J.
Tuminaro, Arnold Fleischer, Asst. Attys. Gen., New York City,
of counsel.

W, Bernard Richland, Corp. Counsel, City of New York,
New York City, for defendants City of N.Y. and Bd. of Ed.;
Theodore Gilbert, Nathan Ratner, Ellen Kramer Sawyer,
Hadley W. Gold, New York City, of counsel.

Robert B. Fiske, Jr., U.S. Atty. for the Southern District of
New York, New York City by Mary C. Daly, Gaines Gwathmey,
111, Gerald Hartman, Dept. of Justice, Washington, D.C., for
defendant Secretary of Commerce.

MEMORANDUM DECISION
WERKER, District Judge.

The plaintiffs in this civil rights action, several associations
of construction contractors and subcontractors and a firm
engaged in heating, ventilation and air conditioning work, by
order to show cause seek declaratory and injunctive relief to
prevent the Secretary of Commerce, as the program
administrator, and the remaining defendants, as potential
project grantees, from enforcing section 103(f)(2) of the Public
Works Employment Act of 1977, 42 U.8.C. §6705(f)(2) (the
»Act*), which requites 10 percent minority business enterprise
participation in any local public works project funded

]
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thereunder.! Plaintiffs allege in their complaint that section
103(D)(2) of the Act (the “MBE requirement™} violates the equal
protection clause of the fourteenth amendment and hence also
the due process clause of the fifth amendment.? Plaintiffs further
allege that the MBE requirement is violative of the clear ]
Congressional policy underlying the Civil Rights Acts of 1866 ‘
and 1964.

Similar allegations have recently been considered in several
other districts.* It appears, however, that none of those courts
have reached a final decision on the merits and, as a
consequence, this may well be the first decision squarely holding

I, Under section 103(f)(2) of the Act a minority business enterprise is
defined as “a business at least 50 per centum of which is owned by minerity
group members or, in case of a publicly owned business, at least 51 per centum
of the stock of which is owned by minority group members," Minority group
members, are defined as “eitizens of the United States who are Negtoes,
Spamish-speaking, Orientals, Indians, Eskimos, and Aleuts.™

2. Although the fifth amendment contains no express equal protection
clause, it has been held that the due process clause of that amendment
incorporates fourteenth amendment equal protection elements. Washington v, 1
Davis, 426 U.S. 229, 239, 96 S. Ct. 2040 48 L. Ed.2d 597 (1976); Bolling v, |
Sharpe, 347 U.8. 497, 499, 74 S. Ct. 693, 98 L. Ed. 884 {1954). i

3. Wright Farms Construction, Inc. v. Kreps, 444 F. Supp. 1023 (D, Vt.
1977y, Ohio Contraciors Association v. Economic Development ;
Administration, No. 71-619 (5.D. Ohio Nov. 22, 1977); Montana Contractors ;
Association v. Higgins, 439 F. Supp. 1331 (D. Mont. 1977); Associated
General Contractors of Wyoming, Inc. v. Secretary of Commerce, No. 77-222
{D. Wyo. Nov. 4, 1977); Florida East Coast Chapter of the Associated General
Coniractors of America v. Secretary of Commerce, No. 771-8351 (S.D. Fla.
Nov. 3, 1977V Associated General Contractors of California v. Secretary of
Commerce, 441 F, Supp. 955 (C.D, Calif. 1977); Constructors Association of
Western Pennsylvania v. Kreps, 44Y F. Supp. 936 (W.D. Pa. Oct. 13, 1977).
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that the MBE requirement is an entirely constitutional method
of remedying prior acts of discrimination in the construction
industry and one which is fully consistent with the civil rights
laws that preceded it.*

BACKGROUND

The complaint in this action was filed on November 30,
1977 and an initial hearing on plaintiffs’ order to show cause was
held the same day. At the close of that hearing. the Court denied
plaintiffs’ request for a temporary restraining order and.
pursuant to Rule 65(a)(2) of the Federal Rules of Civil
Procedure. set the matter down for a consolidated hearing on
the application for a preliminary injunction and trial on the
merits the following day. The court further directed that each
defendant file a memorandum of law at the time of the
preliminary injunction hearing and trial.* That proceeding took
place on November 31 and December 2, 1977, and further
memoranda have since been filed. Although the Secretary has
expressed concern about ‘the speed with which this matter
proceeded to a trial. that issue, quite obviously, has been mooted
by the determination reached herein.

4.\n Wright Farms, supra, Judge Coffrin set down a hearing on a
preliminary injunction and trial on the merits for December 12, 1977, There is
no indication, however, that he has yet issued any opinion following that
proceeding.

5. At the time of the initial hearing, plaintiffs had not served the Health
and Hospitals Corporation of the City of New York, the New York City Board
of Education ot the New York City Board of Higher Education, each of which
is a separate governmental entity. Accordingly, the Court directed that by 5:00
p.m. the following day each of these defendants be personally served with
plaintiffs' complaint and accompanying papers. At the consolidated hearing
and trial, Theodore Gilbert, Esq., an Assistant Corporation Counsel for the
City of New York, entered an additional appearance on behalf of the Board of
Education, but no one has appeared for either the Board of Higher Education
or the Health and Hospitals Corporation. ‘
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HISTORY OF THE MBE REQUIREMENT

The Act was passed to extend the provisions of Title I of
the Local Public Works Capital Development and Investment
Act of 1976, Pub. L. No. 94—369, 90 Stat, 999--1012 (1976),
under which Congress appropriated $2 billion to stimulate the
national economy and the sagging construction industry by
providing direct grants to state and local governments for the
construction of public facilities which would immediately create
a substantial number of jobs.® See H.R.Rep.No.l1077, 94th
Cong., 2d Sess. (1976). To assure that the program would
actually be of direct benefit to the construction industry, the Act
added a requirement that private firms, and not governmental
units, perform any work funded. Act §103(e)1), 42 U.S.C.
§6705(e)(1); H.R.Rep.No.20, 95th Cong., Ist Sess. 4 (1977). An
additional expenditure of $4 billion for construction projects
was authorized under section 109 of the Act, 42 U.S.C. §6708,
and Congress subsequently appropriated $2 billion for that
purpose under what is commonly known as “*Round Two™ of the
Local Public Works Program. Economic Stimulus
Appropriations Act, Pub.L. No. 95--29, 91 Stat. 122, 124
{1977,

When the Act was being considered on the floor of the

6. In the City of New York alone, $193,838,646 has been awarded for 83
projects to be built under the Act. It has been estimated that the New York
City projects will generate “approximately 6,348,842 hours of etiployment, the
equivalent of a full year of employment for 5039 construction workers.” It is
further anticipated that these projects will generate the equivalent of a full year
of employment for 1618 workers in construction-related industries. Spending
generated by these individuals and their employers is expected to produce at
least an additional 18,644 person vears of employment. Affid. of Anthony J.
Sulvetta, Chief of the Program Amalysis Division of the Economic
Development Administration, sworn to Dee. 1, 1977, at 2, 4, The impact of
Act-funded projects on the national economy is equally dramatic. /d. at 4-5,
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House, Representative Parren Mitchell of Maryland introduced
an amendment subsequently incorporated into the Act as the
MBE requitement. See 123 Cong.Rec. H 1437—41 (daily ed.
Feb. 24, 1977). That provision, in its present form, reads as
follows:

“[zecpt to the extent that the Secretary determines
otherwise, no grant shall be made under this chapter for
any loca! public works project unless the applicant gives
satisfactory assurance to the Secretary that at least 10
per centum of the amount of each grant shall be
expended for minority business enterprises.”

The Secretary of Commerce, pursuant to authority granted
her under section 107 of the Act, 42 U.S.C. §6706, has also
promulgated regulations to carry out the terms of the MBE
requirement while still affording an esecape mechanism 1o
contractors doing business in areas where compliance with the
10 percent set-aside is impossible.” Under the regulations, a
project grantee, not the contractor, can seek a waiver of the
MBE requirement when it first applies for a grant or, if

7. ‘The regulations, which appear at 42 Fed. Reg. 27,434-35 (1977) (to be
codified in 13 C.E.R. §317.19), provide in pertinent part as follows:

(b) Minority business enterprise. (1) No grant shall be made under
this part for any project unless at least ten percent of the amount of
such grant will be expended for contracts with and/or supplies from
minority business enterprises.

(2) The restriction contained in paragraph (1) of this subsection will
not apply to any grant for which the Assistant Secretary makes a
determination that the ten percent set-aside cannot be filled by
minority businesses located within a reasonable trade area deétermined
in relation to the nature of the services or supplies intended to be
procured.
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; necessary, at any later time—provided that sufficient supporting

| information is furnished to the reviewing officer, See Affid. of
M.L. Banner, Chief of the Atlantic Regional Office of the
Economic Development Administration, sworn to December 5,
1977, Moreover, the Department of Commerce has issued two
sets of interpretive guidelines and a technical bulletin to assist

project grantees in their efforts to comply with the MBE
requirements. 8

DISCUSSION
A. Constitutionality of the Act.

[1] The first issue presented to the Court is whether the
MBE requirement incorporates a constitutionally impermissible
, racial or ethnic quota, as plaintiffs suggest, or merely, as
| defendants argue, a legislative preference intended to remedy the
, adverse effects of past or present discrimination. Although the
Secretary of Commerce steadfastly maintains that the MBE
; requiremnent should be considered as a goal which can be waived
; “where facts show that enforcement would be impractical,”
Secretary’s Memorandum in Opposition to Plaintiffs' Motion at
5 13, and presumably that it should therefore be subject to some
lesser standard, the Court need not enmesh itself in the goal

8. Economic Development Admin., U.S. Dep't of Commerce, Guidelines
| for Round II of the Local Public Works Program (June 1977); Guidelines for i
10% Minority Business Participation in LPW Grants (Aug. 1977); Minority

Business Enterprise Technical Bulletin {Oet. 1977).

i 9. The Secretary's argument is, in this regard, overstated, for waivers are
| - only granted “under exceptional circumstances.” Guidelines for 10% Minority
Business Participation in LPW Grants, supra, at 13. One court has accurately

described the waiver criterion as one of practical impossibility. Okio
Contractors Association v. Economic Development Administration,slip op. at

14, ,

E
4
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versus quota controversy, for resolution of the constitutional
question presented by the plaintiffs would not be advanced one
iota by such an exercise. No matter how the MBE requirement is
characterized, it cannot be denied that it distinguishes among
various business enterprises, at least in part, based upon the
racial background of their principals. Consequently, since its
operation involves the use of an inherently “suspect”
classification, rigid scrutiny of both Congressional purpose and
the means selected to effectuate that purpose is clearly
mandated. See Loving v. Virginia, 388 U.S. 1, 11,87 S.Ct. 1817,
18 L.Ed.2d 1010 (1967); Bolling v. Sharpe, 347 U.S. 497, 499, 74
S.Ct. 693, 98 L.Ed. 884 (1954); Korematsu v. United States, 323
U.S. 214, 216, 65 S.Ct. 193, 8% L.Ed. 194 (1944).

Two standards must therefore be met under the traditional
formulation. First, the governmental objective advanced by the
Act must be shown to serve a “compelling state interest.” See
Shapiro v. Thompson, 394 U.8. 618, 89 S.Ct. 1322, 22 L.Ed.2d
600 (1969); second, defendants must demonstraie that other
available means of accomplishing the objective would not, in
practice, prove to be less discriminatory.!® Dunn v. Blumstein,

10, The Secretary contends that the proper standard for evaluation of
legislutive classifications that are inherently suspect has been recently set forth
in In re Griffiths, 413 U.S. 717, 721-22, 93 S. Ct. 2851, 2855, 37 L. Ed.2d 910
{1973), under which the United States need only show:

that its purpose or interest is both constitutionally permissible and
substantial, and that its use of the classification is “necessary to the
accomplishment” of its purpose or the safeguarding of its interest.
{Footnotes omitted.)

The Supreme Court expressly noted, however, that characterizing the requisite
state interest as “overriding” or “compelling” or “substantial” signifies no
substantive distinction, id. at 722 n. 9, 93 S. Ct. 2851. Furthermore, the Court
sees no real difference between the Griffiths requirement that the classification
be necessary and the concept that the classification must be narrowly drawn,
The Court therefore adheres to the more frequently cited rigid scrutiny
formula.
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405 U.S. 330, 337, 92 5.Ct. 995, 31 L.Ed.2d 274 (1972); Loving
v. Virginia, 388 U.S. at 11, 87 S.Ct, 1817; Associated General
Contractors of California v. Secretary of Commerce, 441 F.2d at

964. 1t is the Court’s view that both of these requirements have
been met in this action.

L. Compelling Interest Analysis. Plaintiffs concede that “a
compelling state interest is present if the racial classification is
intended to remedy the vestiges of present and/or past
discrimination,”  Plaintiffs’ Memorandum in Support  of
Preliminary Injunction at 10, but argue that the formal
legislative history of the Act is devoid of any indication that
Congress wished to assist minorities, rather than economically
disadvantaged groups in general. 7d. at 965. The Congressional
purpose underlying enactment of the MBE requirement cannot
be discerned merely by examining the reports of the Senate and
House committees that considered the Aet, however, because the
minority business set-aside was not proposed until a relatively
late date in the draft bill’s history and was therefore never
considered by any Congressional committee, See Associated
General Contractors of California v, Secretary of Commerce,
441 F.2d at 969. Thus, even though the House Public Works and
Transportation Committee called for federally financed or
assisted public works projects as a “dual purpose instrument to
help revitalize the Nation’s financially-pressed communities and
reactivate the distressed construction industry,” H.R.Rep.No.20,

* 95th Cong., Ist Sess. at 1, there may well be other, equally

important reasons for passage of the Act by Congress. As
Professor Dickerson has aptly noted, there is frequently “z
congeries of purposes” behind a bill. R. Dickerson, The
Interpretation and Application of Statutes 89 (1975). It is
therefore necessary, in the Court’s view, to consider both the
“debate rhetoric” surrounding introduction of the MBE
requirement and the societal and legislative context within which
that provision was meant to operate. See Katzenbach v,

. L
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Morgan, 384 U.S. 641, 86 S.Ct. 1717, 16 L.Ed.2d 828 (1966) in
which the Court discussed what Congress might have found in
enacting challenged legislation.

Turning first to the floor debate, the Court finds that the
remarks made in support to remedy prior wrongs to minority
groups, not merely, as plaintiffs contend, a general desire to
assist economically pressed construction contractors,
subcontractors and vendors. For example, Representative
Mitchell noted in his remarks that the federal government’s
program of assistance to minority business permits them to
become “viable entities in our system™ only to be “cut off” when
contracts are awarded, and he added that “tke only way that we
are going to get the minority enterprises into our system” is by
setting aside funds. 123 Cong.Rec. H 1437 (daily ed. Feb. 24,
1977). Representative John Conyers of New York, who also
spoke in favor of the Mitchell amendment, observed perhaps a
bit more directly that “minority contractors and businessmen
who are trying to enter the bidding process . . . get the ‘works’
almost every time.” Id. at H 1440 {(emphasis added). See also
remarks of Representative Biaggi at id. (“Nation’s record with
respect to providing opportunities for minority businesses is a
sorry one”); and remarks of Senator Brooke, id. at S 3910 (daily
ed. Mar. 10, 1977) (noninvolvement of minority business exists
despite legislation, executive orders and regulations).

It is true that these statements do not expressly attribute the

difficulties encountered by minority business enterprises to prior

racial discrimination, but whatever ambiguity is present is easily
resolved when the available empirical data is examined. Thus,
although the United States has a minority population of
approximately 17 percent, only about four percent of all
businesses are controlled by members of minority groups, and
they account for less than one percent of national gross business
receipts. Office of Minority Business Enterprise, United States
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Dep’t of Commerce, Minority Business Opportunity Handbook
at I—1 (August 1976) (“Minority Handbook™).!! Minority
businesses also receive less than one percent of the $120 billion
in government contracts awarded annually. United States
Comm'n on Civil Rights, Minorities and Women as Government
Contractors 2, 6 n. 10 and 86 (May 1975). Plaintiffs question the
soundness of the data contained in the reports relied upon by the
Secretary, and point to recent increases in the number of
minority businesses and the amount of their dollar receipts,!?
Plaintiffs’ Post-Trial Memorandum at 10, but even if the
statistics for minority businesses were to be doubled, there
would still be an ample basis for Congress to have concluded
that “the severe shortage of potential minority entrepeneurs with
general business skills is a result of their historic exclusion from
the mainstream economy.” See Mmorlty Handbook at I—1—2
{emphasis added).

II. A House committee recently suggested slightly different statistics:

While roinority persons comprise about 16 percent of the Nation's
population, of the 13 million businesses in the United States, only
382,000, or approximately 3.0 percent, are owued by minority
individuals. The most recent daty from the Department of Commerce
also indicates that the gross receipts of all businesses in this country
totals about $2,540.8 billion, and of this amount only 16.6 billion or
about 0.65 percent was realized by minority business concerns.

Report of the House Committee on Small Business, H. R. Rep. No. 1791, 94th
Cong., 2d Sess. 124 (1977). N

12, Between 1969 and 1972, the number of minority owned construction
firms increased by 34 percent while gross receipts for such firms rose 84
percent. Bureau of the Census, U.S. Dep't of Commerce, 1977 Sumy of
Minority-Owned Business Enterprises (May 1975).
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In fact, it appears that a House subcommittee has made
that very finding. In reviewing the record of certain federal
programs for minority business enterprises, the House
Subcommittee on Small Business Administration Oversight and
Minority Enterprise observed that:

The effects of past inequities stemming from racial
prejudice have not remained in the past. The Congress
has recognized the reality that past discriminatory
practices have, to some degree, adversely affected our
present economic system.

Report of the House Committee on Small Business,
H.R.Rep.No.1791, 94th Cong,, 2d Sess. 124 (1977).

The subcommittez furthermore noted that

over the years, there has developed a business system
which has traditionally excluded measurable minority
participation. In the past more than the present, this
system of conducting business transactions overtly
precluded minority input. Currently, we more often
encounter a business system which is racially neutral on
its face, but because of past overt social and economic
discrimination is presently operating, in effect, to
petpetuate these past inequities. Minorities, until
recently, have not participated to any measurable extent,
in our total business system generally, or in the
f construction industry, in particular.

Id. at 182

Where there is, as here, a statistical disparity between the
representation of minority groups in the general population and




I g

14a

Decision of the United States District Court for the Southern
District of New York Dated December 19, 1977 (Werker, J.)

the degree of their involvement in economic activity, the Court
believes that Congress could reasonably believe that prior racial
discrimination was the cause,!3 See, e.g., Hazelwood School
District v. United Siates, 433 U.S. 299, 97 S.Ct. 2736, 53
LEd2d 768, 45 U.S.L.W. 4832 (U.S. June 28, 1977);
Constructors Association, of Western Pennsylvania v. Kreps,
441 F.Supp. 936. However, even if the members of Congress

were not aware of the relevant statistical information at the time

that they adopted the MBE requirement, certainly they must
have acted with knowledge of the many federal
antidiscrimination measures implemented over the past several
years.!* When the Mitchell amendment is considered against the
background of those programs, it becomes rather obvious that
the MBE requirement was incorporated into the Act after only
brief debate because of a general awareness of the compelling
need for legislative action capable of overcoming the effects of
prior discrimination against minority businesses seeking to

13. Plaintiffs contend that under Equal  Employment Opportunity
Commussion v. Local 14, 553 F2d 251,255 (2d Cir. 1977), the Secretary should
only be entitled to marshal post-1965 statistics since Titles VI and VII of the
Civil Rights Act of 1964, 42 U.S.C. §§2000¢ and 2000¢ eq seq., were not
effective prior 1o then. The Question before the Court, however, is what
Congress could rightfully infer as to the reason for the poor showing of
minority enterprises in our national economy: passage of the Civil Rights Act
of 1964 is entirely irrelevant in that regard.,

14, Judge Snyder catalogued many of the federal programs in
Constructors Association of Western Pennsylvania v, Kreps, op. at 951 n. 8,
and the reader is referred to that source for a summary description of the
federal effort. The Secretary maintains that there are some 35 federal assistance
programs designed particularly for minority enterprises, See Office of Minority
Enterprise, U.S. Dept of Commerce, Federal Assistance Programs for
Minority Business Enterprises (1977). :

!
|
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participate in government contracting,'s

Norte of the evidence introduced at the hearing held in this
matter even remotely suggests a contrary conclusion, At best,
the testimony shows that construction contractors in the New
York City area have not engaged in any concerted effort to
discriminate against minority subcontractors and venders.'¢

15. Plaintiffs contend that the federal amelioratory scheme consists of
remedies. which “cannot be substituted for the necessary clear basis of
legisiative findings and reliance to validate this act. Plaintiffs' Post-Trial
Memorandum at 13-14, However, the critical issue before the Court is not
whether Congress, in enacting the MBE requirement into law, actually made
an express finding that there was pricr racial discrimination in the construction
industry; the issue, more properly, is whether such a finding would have been
justified. As the Supreme Court noted in Katzenbach v. Morgan, 384 U.5. 641,
653. 86 S. Ct. 1717, 1725, 16 L. Ed.2d 828 (1966), “any contrary conclusion
would require us to be blind to the realities familiar to the legislators.” Cf.
Ohio Contractors Association v. Economic Development Administration, slip
op. at 17 (Court need not explore whether particular legislative act’in question
actually serves compelling interest so long as it falls within confines of well-
established state interest.

16, Plaintiffs proffered the testimony of two construction contractors
whose firms had submitted bids for projects funded under the Act. Both
witnesses stated that their firms had been the successful bidder on projects
requiring minority business enterprise participation and intended to submit
further bids for additional Act-funded projects; that the 10 percent MBE
requirement made it necessary for them to deal with minority subcontractors
and venders whom they would not otherwise employ in connection with
specified projects; and that they had each used minority venders or
subcontractors on previous projects even though that was not required by the
bid specifications for those projects. The sole witness for the Secrétary was an
Assistant Commissioner of the New York State Comuiission on Human Rights
who, in essence, conceded on cross examination that he knew of no concerted
effort by construction contractors to discriminate against minority business
enterprises in the City of New York.

{Cont'd)
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Although a host of labor union discrimination cases make that
proposition rather dubious,!” even if it were to be accepted,
arguendo, based upon the disgraceful record of minority
enterprise involvement in our national economy, Congress could
still find that racial discrimination against minority businesses
remained a serious problem in many other areas of the country,
And as even plaintiffs have admitted, that is a problem the

(Cont’d}

One of the construction contractors testified that he was meeting the MBE
requirement for construction of a tide gate regulator by purchasing the
mechanical equipment at somewhat increased cost from a minority vender,
rather than acquiring it directly from the manufacturer as he normally would,
Transcript at 39-40. At the time of the hearing, the Court was rather critical of
this practice, which it suggested really amounted to incorporation of a welfare
program within a public works project. Transcript at 66. According to the
Secretary's published guidelines, however, “only the commission or fee earned
by the MBE may be counted toward the 109 requirement” when the MBE
“acts merely as an agent or g relatively passive conduit in connection with the
provision of services or materials.” Indeed, “even this commission or fee will
not be counted if the MBE performs no substantive services and is a totally
passive conduit,™ Minority Business Enterprise Technical Bulletin, supra, at 3-
4. This restriction may make it even more difficult for nonminority
contractors to comply with the MBE requirement but it certainly resolves any
concern the Court may have had over possible squandering of federal funds.
Furthermore, the restriction increases the likelihood that minority firms will be
involved in large-scale construction projects in @ meaningful way.

17. £g., EEOC v. Local 638, 40! F, Supp. 467 (S.D.N.Y. 1975),
modified, 532 F.2d 821 (2d Cir. 1976), aff'd after remand, 565 F.2d 31 (2d Cir.

1977); United States v. Local 638, Enterprise Association Steamfitters, 360 F,

Supp. 979 (S.D.N.Y. 1973), modified sub nom. Rios v. Enterprise Association
Steamfitters, Local 638, 501 F.2d 622 (2d Cir. 1974), United States v. Local
638, Enterprise Association Steamfitters, 347 F. Supp. 169 (S.D.N.Y. 1976);
United States v. Wood Wire & Metal Lathers, Local 46, 341 F, Supp. 694
(S.D.N.Y. 1972}, aff'd, 471 F.2d 408 (2d Cir.), cert. denied, 412 U.S. 939,938,
Ct. 2773, 37 L. Ed.2d 398 (1973).

T
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federal government certainly has a compelling interest in
resolving,.

2. Effective yet narrowly drawn means. The critical
question therefore becomes whether Congress adopted the least
discriminatory method of accomplishing its concededly
legitimate objective. In this regard, plaintiffs urge that the
defendants could achieve the apparent purpose of Congress,
with less imposition on nonminority persons, through greater
use of (1) cash advances to minority contractors pursuant to 41
C.F.R. §1—30,400 et seq. (1977), and (2) section 8(a) of the
Small Business Act, 15 U.S.C. §637(a), under which government
procurement contracts are let to the Small Business
Administration and are then fulfilled through noncompetitive
subcontracts to “small business concerns owned and controlled
by socially or economically disadvantaged persons.” See 13
C.F.R. §124.8—1(b) (1977). Plaintiffs further contend that a set-
aside for all disadvantaged enterprises would be a less onerous
method of remedying the problem of prior racial discrimination.
The record presently before this Court establishes, however, that
the section 8(a) program has not been an effective remedy. See
Minorities and Women as Government Contractors, supra, at
35—62. And the record further demonstrates that programs
designed to provide minority businesses with additional capital
through loans or advances are incapable of making them full
participants in our economy since construction contractors
clearly perfer to deal with firms that have an established track
record, See Transcript at 18, 51. Yet without mandated

opportunities to participate in large scale construction contracts,

minority businesses are not in a position to develop such
credentials and, therefore, are not likely to garner a greater share
of government contracts. As one of the witnesses at trial put it:

®lt gets to be a vicious cycle because the insurance
companies and the banks will not cooperate with them if
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they don’t have an established track record. They can not
[sic] establish a track record if they don’t get a chance to
perform.

Transcript at 82, Expanding the set-aside to include all
| economically disadvantaged groups is also no answer to the
g problem, for in our present economy all construction firms are
;. economically disadvantaged and redefining the set-aside to
| include them all would consequently be tantamount to striking it
from the legislation entirely.

Plaintiffs make the further argument that any MBE
requirement should be limited to a percentage “commensurate
with the present minority participation in the economy.”
Plaintiffs’ Post-Trial Memorandum at 15. The basis for this
contention is apparently that the United States Commission of
Civil Rights has only set the following goal for the federal
government:

Within the next 5 years, the Federal Government should
increase the annual dollar volume of its contracts and
subcontracts with minority males, minority females and
nonminority, female-owned firms to an amount at least
equal to their representation in all American businesses.
Minorities and Women as Government Contractors,
supra, at 129,

It is not clear whether plaintiffs would want the MBE
requirement reduced to a tenth of its present scope to reflect .
more accurately the degree to which minority businesses actually
participate in the United States economy or would be content
merely to have it halved to approximate the percentage of
minority enterprises that presently exist; nevertheless, the
suggestion is absurd in either case.
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In the first place, since the Act accounts for less than four
percent of annual government contracting, the Commission’s
goal would not be met even if the MBE requirement were
readjusted to require that 90 percent of all Act funds be spent
through subcontracts with minority enterprises. Secondly, as
Judge Snyder noted in Constructors Association of Western
Pennsylvania v. Kreps:

[Thhe 10% figure is a reasonable one. Although the
minority population is about 17%, the 10% figure is
justifiably below that percentage, given their 1% past
participation in the construction industry, and is not a
concealed limitation on them. Since the program is
short-term, there is no danger that the 10% requirement
would become in practice a limitation of 10% once
minority businesses have become established and
competitive. On the other hand, the 10% requirement
applies only to the extent local projects are funded by
grants under [the Act] and is not overly intrusive on non-
minorities. It is not a requirement that projects receiving
federal funds assure that 109% of the project funds be
given to minority businesses. Nor does it attempt to
create an overall 10% requirement for the construction
industry as a whole. These public works funds are
intended to boost the construction industry by
channeling extra funds into one aspect of the industry. A
set-aside of 10% of these remedial funds for an
additional remedial purpose is not unreasonable,
especially given the availability of a waiver to the extent
- the 10% objective is unobtainable.

441 F.Supp. at 953,

Moreover, since the MBE requirement is subject to a
December 31, 1978 cut-off date, Congress will have to

i
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demonstrate continued compelling need in order for it to be
extended beyond that time. Whether such need exists can then
be determined through examination of readily available
statistics, id., at 953, including presumably updated Census
Bureau data. See Survey of Minority-Owned Business
Enterprises, supra, at 1.

Any reduction in the percentage of minority business
participation required under the Act would, of course, result in
reduced channeling of funds to the detriment of nonminority
businesses and therefore less discriminatory impact. See Ohio
Contractors Association v. Economic Development
Administration, slip op. at 20. Nevertheless, the Court believes
that requiring that 10 percent of all grant funds awarded under
the Act be set aside for minority contractors or venders cannot
be considered unreasonable in veiw of the consistent failure of
less intrusive attempts to nurture the growth of minority
enterprises. The Court accordingly finds that the MBE
requirement in its present form is necessary for the
accomplishment of Congress™ goal of promptly alleviating the
handicap imposed upon minority businesses due to the lingering
effects of discriminatory conduct in the construction industry,
and plaintiffs’ first two causes of action are dismissed.

B. The Statutory Question.

[2] Plaintiffs raise a further claim that the MBE
requirement violates various provisions of the Civil Rights Act
of 1866 and 1964.'* The Court does not believe, however, that
there is any inconsistency between the requirements imposed by
virtue of the Civil Rights Acts and the course of conduct
mandated by the MBE requirement. See Constructors
Association of Western Pennsylvania v. Kreps, at 954, Indeed, it

18. 42 U.S.C. §§1981, 1983 and 1985 (1970); 42 U.S.C. §§2000d and 2000e
et seq. (1970), '

Wm-m_
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defies credulity to argue that measures intended to correct the
invidious effects of racial discrimination must be limited to
remedies which are not race sensitive, for minority groups would
forever be frozen into the status quo if that were the intent of the
Civil Rights Acts. Contractors Association of Eastern
Pennsylvania v. Secretary of Labor, 442 F.2d 159, 173—74 (3d
Cir.), cert. denied, 404 U.S, 854, 92 S. Ct. 98, 30 L.Ed.2d 95
(1971). Even more importantly, the host of cases permitting
racially sensitive remedies for prior discriminatory acts totally
belies plaintiffs’ argument. See, e. g, United Jewish
Organizations v. Carey, 430 U.S. 144, 161, 97 S.Ct. 996, 51
L.Ed.2d 229 (1977); Associated General Contractors of
Massachusetts v. Altshuler, 490 F.2d 9, 16—17 (1st Cir. 1973),
cert. denied, 416 U.S. 957, 94 S.Ct. 1971, 40 L.Ed.2d 307 (1974)
(and cases cited therein). As the Court of Appeals for the
Second Circuit has observed, racial classification is frequently
impermissible not because it is a per se violation of the
Constitution, but because it has been drawn for the purpose of
maintaining racial inequality. Where, on the other hand, it is
employed to effect equality, it is clearly proper. Norwalk CORE
v. Norwalk Redevelopment Agency, 395 F2d 920, 93132
(1968). It may well be that the Supreme Court’s impending
decision in the Bakke case'® will necessitate some reevaluation of
wraverse discrimination” actions such as this one, but it is not the
role of this Court to follow the law as superior tribunals might
delineate it at some time in the future. The Court therefore holds
that the MBE requirement accords with the intent of the Civil
Rights Acts and rejects plaintiffs’ statutorily-based contentions,

I“J. Bakke v, Regents of the University of California, 18 €Cal.id 34, 132
Cal. Rptr, 680, 553 P.2d 1152 (1976), cert. granted, 429 U.S, 1090, 97 S. Ct.
1098, 51 L, Ed.2d 535 (1977).
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SUMMARY

In conclusion, the court holds that defendants have
sustained their burden of establishing the constitutionality of the
MBE requirement. Plaintiffs’ request for a preliminary
injunction and declaratory relief is denied, the Secretary of
Commerce’s motion for a directed verdict is granted and the
complaint .is dismissed in its entirety.

SO ORDERED.

M“‘M o, -
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This is an appeal from an order of the United States
District Court for the Southern Distriet of New York,
Werker, J., denying plaintiffs’ application for a prelimi-
nary injunction restraining the defendants from imple-
menting a federal statute requiring that 10 percent of all
federal funds appropriated for specified publie works proj-
ects be expended on bids tendered by minority bhusiness
enterprises, and dismissing the action.

Affirmed.

pm———, -
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Jr., Jessica Dunsay Silver, of eounsel), for
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General in charge of Civil Rights Bureau;
Arnold D. Fleischer, Assistant Attorney
General, of counsel), for Defendant-Appel-
lee State of New York.

2
'

Brumen¥eLp, District Judge:

This is an appeal from the decision of the Distriet Court,
Werker, J., that upheld the constitutionality of section
103(£)(2) of the Public Works Employment Act of 1977
(PWEA), 42 U.S.C. §6705(f)(2). The statute mandates
that “no grant shall be made nnder this chapter for any
local public works project unless the applicant gives satis-
factory assurance to the Secretary that at least 10 per
centur of the amount of each grant shall be expended for
minority business enterprises.” “Minority business enter-
prise” (MBE) is defined as “a business at least 50 per
centum of which is owned by minority group members . ...”
The statute defines minority group members in racial
terms: “citizens of the United States who are Negroes,
Spanish-speaking, Orientals, Indians, Eskimos, and Al-
euts.” ‘

Appellants are several associations of contractors and
subeontractors and a firm engaged in heating, ventilation
and air conditioning work. Their application for a pre-
liminary injunction on their petition for declaratory and
injunctive relief to prevent the Secretary of Commerce as
program administrator from enforcing the MBE provision
was consolidated with a hearing on the merits. The Dis-
triet Court found that the provision was a constitutionally
valid exercise of congressional power to remedy the effects
of past diserimination in the construction industry. The
Distriet Court denied their petition and dismissed the com-
plaint. We affirm. T
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I‘

- In 1976 Congress enacted the Local Public Works Capital
Development and Investment Act of 1976, Pub. L. No.
94-369 (July 22, 1976), 90 Stat, 999-1012, 42 U.8.C. % 6701-
6735, designed to help alleviate nationwide unemployment
in the economically depressed construction industry by ap-
propriating $2 billion for public works projects. The Seere
tary of Lominerce was to administer the program through
the Economie Development Administration (EDA),
charged with distributing funds under the Act to state and
local governments. (‘ongress mandated that the program
be administered expeditiousl: * and the Secretary approved
grants for the entire appropriation by February 1977. In
May 1477, Congress supplemented the initial appropriation
throngh the Public Works Employment Aet of 1977, Pub.
L. No. 95-28 (May 18, 1977), 91 Stat. 116-121, 42 U.S.C.
&% 6701-6736, to the extent of an additional $4 billion.

During the consideration of the PWEA on the floor of
the House, the MBE requirement was introduced as an
amendment to the Act. As contained in the final enact-
ment, the provision reads: -

“Except to the extent that the Secretary determines
otherwise, no grant shall be made under this chapter
for any local public works project unless the applicant
gives satisfactory assurance to the Secretary that at
least 10 per centum of the amount of each grant shall
be expended for minority business enterprises. For

1 The Act required that each eligible project bo started within 90
days of EDA approval (42 U.B.C. § 6705(d)), sny application that
wis not rejectsd within 60 duys of its submission to BDA would be
deemed approved (42 U.B.C. § 6706}, and the BDA was ordered to
promulgate regulstions governing grant applieations within 30 days
of the Act's passage (42 UB.C. §8706). The Act became Iaw on
Muy 24, 1077 and funde allocated under the PWEA had to be com-
mitted to am approved state or loeal project by Beptember 30, 1977,
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purposes of this paragraph, the term ‘minority busi-
ness enterprise’ means a business at least 50 per cen-
tum of which is owned by minority group members
or, in case of a publicly owned business, at least 51
per centum of the stock of which is owned by minority
group members. For the purposes of the preceding
sentence, minority group members are citizens of the
United States who are Negroes, Spanish-speaking,
Orientals, Indians, Eskimos and Aleuts.”

The appellants’ attack is aimed only at the amendment;
they do not contend that the inclusion of the amendment
rendered the entire statute unconstitutional.

The question presented in this appeal is a narrow one.
We are called upon to decide whether Congress acted in a
constitutionally permissible manner in conditioning the re-
ceipt of federal grants for local public works projects un-
der the PWEA upon the requirement that 10 percent of
the grants be allocated to minority business enterprises.

II.

At the outset we note that when Congress seeks to ex-
ercise its spending powers, it is required to distribute fed-
eral funds in a manner that neither violates the equal pro-
tection rights of any group nor continues the effects of
violatipns that have occurred in the past, for

“[slimple justice requires that public funds, to which
all taxpayers of all races contribute, not be spent in any
fashion which encourages, entrenches, subsidizes, or
results in racial diserimination.”

Lau v. Nichols, 414 U.S, 563, 569 (1974), quoting 110 Cong.

Ree, 6543 (1964) (remarks of Sen. Humphrey, quoting from
President Kennedy’s message to Congress, June 19, 1963).
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The Secretary acknowledges that in enacting the MBE
provision Congress created an explicitly race-based condi-
tion on the receipt of PWEA funds. Under modern equal
protection standards,? racial classifieations are “suspeet.”
This denomination often triggers the highest level of seru-
tiny imposed by the eourts. Loving v, Virginia, 388 U.S. 1,
11 (1967). Usually when a classification turns upon an in-
dividual's racial or ethnic background, “he is entitled to a
judicial determination that the burden he is asked to bear
on that basis is precisely tailored to serve a compelling
governmental interest.” Regents of the University of Cali-
fornia v. Bakke, 46 U.S.L.W. 4806, 4904 (U.S. June 28,
1978) {npinion of Powell, J.); In re Griffiths, 413 U.S, 717
(1973). Whether rigid serutiny is mandated whenever an
act of Congress conditions the alloeation of federal funds
in a manner which differentiates among persons according
to their race is a question we need not reach, for we are
of the opinion that even under the most exacting standard
of review the MBE provision passes constitutional muster.*

i et

£  Although the Equal Protestion Clamse sppears only in the four-
teenth amondment, which applies only to the ststes, the Supremé Court
bas held that the equal proteetion prineiples of the fourteenth amend-
ment sre embodied in the Due Process Clanse of the fifth amend.
ment. S¢e Hampton v, Mow Sun Wong, 426 U.8, 88, 99-100 {(1976);
Washington v, Davis, 426 U.8, 229, 239 (1976); Buckley v. Valeo, 424
U8, 1, 98 (1976); Bolling v. Sharpe, 347 U.B. 407, 499 (1854),

3 Tour Justices of the Bupreme Court bave indicated that an inter.
mediate standard of sérutiny is suffcient when Government “acts not to
demedn or to insult any racial group, but to remedy disadvantages cast
on minorities by past racial prejudice, at least when sppropriate find-
ings have been made by judicial, legislative or administrative bodiew
with competence to set in this sreaw.” Bokke, supra, 46 USLW. at
4911 (opinion of Btennan, White, Marshall and Blackmun, JJ,) and
see id, at 492021, Mr, Justice Powell, however, rejectod that view and
the otlier four Justices did not remch the question.
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IIIL.

The principles which the court below applied in reject-
ing the appellants’ contentions that tho amendment was
either unconstitutional or in violation of the Civil Rights
Act of 1964 are not in dispute on this appeal. However,
we restate them briefly in order to put the appellants’ argu-
ment that they were misapplied by the trial judge into
sharper focus.

The appellants agree that the distriet judge correctly
decided that “striet serutiny” was required, but they con-
tend that the standard of review which such scrutiny re-
quires was not correctly applied. Having conceded below
and properly so, that “a compelling state interest is present
if the racial classification is intended to remedy the vestiges

~of present and/or past discrimination,” they advance two

separate arguments that a compelling interest was not
shown,

Their argument is that there was not an adequate basis
for the court below to conclude that Congress’ purpose
was to remedy prior wrongs to minority groups who had
been denied opportunities in the construction industry as
a result of race discrimination. This proposition has two
elements that are analytically distinet. That they are
treated in combination is understandable for they are bound
together and rest fo some extent on the same history and
poliey considerations. The amendment is permissible only
if it is a remedy for past discrimination. See Regents of
the University of California v. Bakke, supra, 46 U.S.L.W.
at 4905 (opinion of Powell, J.). Whether it was Congress’
purpose to enact a remedy for past diserimination is one
question. Whether such discrimination oceurred in the
past is another question. The second question depends
upon an assessment of historicai facts, the first upon what
was in the mind of Congress,

S
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A. Congress’ Purpose

Congressional purpose is relevant to consideration of
whether the classification is permissible. Under any equal
protection test “the classification must be reasonable, not
arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the object of the
legislation . . . .” F.S. Royster Guano Co. v. Virginia, 253
U.S. 412, 415 (1920).* More recently in San Antonio Inde-
pendent School District v, Rodrigues, 411 U.S. 1,17 (1973),
the Court said that even if strict judicial serutiny was not
required, the statute “must still be examined to determine
whether it rationally furthers some legitimate, articulated®
state purpose and . . . does not constitute an invidious dis-
crimination in violation of the Equal Protection Clause
of the Fourteenth Amendment.” See also L. Tribe, Ameri-
can Constitutional Law §16-30 at 108385 (1978); Gun-
ther, The Supreme Court, 1971 Term—Foreword: In Search
of Evolving Doctrine on a Changing Court: A Model for
a Newer Equal Protection, 86 Harv. L. Rev. 1, 20-22 (1972).
Since striet serutiny should require no less, we turn our
attention to whether Congress articulated its purpose in
enacting the amendment.

The rule for ascertaining what the purpose of Congress
was in enacting a statute that is subject to serutiny under

4 The notion that any conceivable purposs which would uphold » classi-
fieation should be attributed to it, e.g., McGowan v, Maryland, 866 U.8.
420, 49526 (1961), allows for more judicial restraint than striet
scrutiny permits, In McGowam the Court atated that the Equal Pro-
tection Clause is violated only if the classification rests on groumds

wholly irrelevant to the achievement of the State’s objective--z statu-

tory diserimination will not be set aside if any statz of facts may
reasonably be conceived to justify it.

Since no content was given to the word “artienlstod,” we view it
as 2 prophylactic against resort to the “any conceivable remson' justi-
fication of McGowan. See note 4 supra.

i
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the Equal Protection Clause is more deferential than the
rule which would be applied to test a state statute. In dif-
ferentiating a law passed by Congress from a mandate by
a state legislature, or an administrative agency, the Court
has said, “Alternatively if the rule were expressly man-
dated by the Congress or the President, we might presume
that any interest which might rationally be served by the
rule did in fact give rise to its adoption.” Hampion v.
Mow Sun Wong, 426 U.S. 88, 103 (1976). That a large
measure of judicial restraint must be accorded to Congress
in its enactment of legislation to remedy past diserimina-
tion was affirmed recently in Regents of the University of
California v. Bakke, supra, 46 USLW. at 4905 n4l
(opinion of Powell, J.): *

“['We are not here presented with an occasion to re-
view legislation by Congress pursuant to its powers
under § 2 of the Thirteenth Amendment and § 5 of the
Fourteenth Amendment to remedy the effects of prior
diserimination. Katzenbach v. Morgan, 384 U.S, 641
(1966) ; Jones v. Alfred H. Mayer, 392 U.S. 409 (1968).
‘We have previously recognized the special competence
of Congress to make findings with respeet to the effects
of identified past diserimination and its diseretionary
authority to take appropriate remedial measures.”

Judge Werker did not base his decision that it was the pur-
pose of Congress to remedy past diserimination solely on a
presumption. There is no need to rely solely on a bare
presumption to determine the purpose of Congress. The
classification established by the amendment is self-evident.
The amendment makes no sense unless it is construed as a
set-aside to benefit minority subcontractors! It has been

6 The gppellants argue that' the legisiative history is silent with
yospect to sny purpose to remedy the effect of past discrimination, and
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suggested that “[i]f an objective can confidently be inferred
from the provisions of the statute itself, recourse to internal
legislative history and other ancillary materials is unneces-
sary.” Note, Developments in the Law—FEqual Protection,
82 Harv. L. Rev. 1065, 1077 (1969). It is also beyond dis-
pute that the set-aside was intended to remedy past dis-
crimination, To support that conclusion, it is *‘enough that
[the court] perceive a basis upon which Congress might
predicate a judgment that” the MBE amendment would
remedy past diserimination against minority construetion
businesses. See Katzenbach v. Morgan, supra, 384 .S, at
656. In view of the comprehensive legislation which Con-
gress has enacted during the past decade and a half for the
benefit of those minorities who have been vietims of past
diserimination,” any purpose Congress might have had

shows only that $4 billion which Congress allocated under the PWEA
was expected to generate 300,000 jobs in other industries, But, by
that particular amendment (§ 108(£)(2)), injected in the Act from the
floor during the course of the debate, Congress did not create more
jobs, It is clear from the amendment that Congress intended to guar-
antee that part of the jobs already contemplated by the PWEA would
go to minority. businesses, and not, as the plaintiffs contend, to “dis-
advantaged as opposed to minority small businesses.” ‘

7 For example, Civil Rights Act of 1964, Pub, L. No. 88-352, 78 Btat.
241 (codified at 28 US.C. §1447; 42 UBC 4§ 1971, 1975a-10754,
2000a to 2000h-6); Pub. L. No. 92-261, §§ 28, 10, 11, 13, 86 Btat.
103-113 (codified at 42 US.C. §§ 2000e, 2000e-1 to 2000e-6, 2000e-3,
2000e.9, 2000e-13 to 2000e-17) § Pub. L. No. 92-318, title IX, § 906 (a),
86 Stat, 375 (codified at 42 U.B.C. §§ 2000c, 200006, 2000¢-9); Pub.
L. No. 93-608, § 3(1), 88 Btat. 1972 (codified at 42 U.S.C. § 200064} ;
Pub. L. No. 94273, §3(24), 90 Stat, 377 (oodified at 42 U.S.O.
*§ 2000e-14) ; Voting Rights Aet of 1965, Pub. L. No. 89-110, 79 Stat.
437; Pub. L. No. 90-284, title T, § 103(c), 82 Btat. 75; Pub. L, No.,
91285, §§ 3.6, 84 Siat. 315; Pub. L. No. 91-405, title II, § 204(e), 84
Stat. 853; Voting Rights Act Amendments of 1970, Pub, L, No. 91.285,
84 Stat. 314, 315; Voting Rights Act Amendments of 1975, Pub. I.
No. 9478, title 1I, §4 204, 206, title IX, § 405, 89 Star. 402, 404
(codified at 42 U.8.C. §1071 ef seg.); Civil Rights Act ~f 1968, Pub.
L. No, 90-284, 82 Btat. 73.92 (codifled at 18 TR.C. §§, 1’31~233, 241,
242, 245, 1153, 2101, 2108; 26 U.8.C. §§ 13011303, 1311, 1312, 1321-

1
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other than to remedy the effects of past diserimination is
diffienlt to imagine.

B. Past Discrimination

‘ Although Congress’ purpose and the factual background
1 from which it sprang are not so disjoined that they could
not be considered together, Judge Werker considered the
f question of past diserimination separately. The compre-
5 hensive opinion of the District Judge to which we make
reference considered remarks made on the floor of the
: House when the MBE provision was introduced during the
debate on the PWEA. He noted that Representative
Mitehell, the amendment’s sponsor, criticized the federal
program of assistance to minority businesses that permits
them to become “viable entities in our system” only to be
“ecut off” when government contracts are awarded. See
Joint App. 160a; 123 Cong. Ree. H. 1437 (daily ed. Feb. 24,
1977), reprinted in Associated General Contractors v. Sec-
retary of Commerce, 441 F. Supp. 955, 997-1006 (C.D. Cal.
1977) (Appendix C). In concluding that Congress fonnd
past diserimination, he also properly relied upon remarks
made by Representative John Conyers of New York. Speak-
ing in favor of the amendment, the Representative observed
that “minority contractors and businessmen who are trying
' to enter the bidding process . . . get the ‘works’ almost every
time.” Id, (emphasis added). Those remarks clearly dis-
closed the connection between the past discrimination and
the “set-aside” amendment, and powerfully reinforced the
conclusion reached by the judge.®

1326, 1331, 1341; 28 U,8.C, § 1360 nts.; 42 US.C. §§ 19735; 3533, 3535,
3601-3619, 3631): Pub. L. No. 03.265, B8 Stat. 84 (codified at 25
US.C. §1341),

8 Statements made in debates may be regarded as authoritative indicia
of congressiopal intent, Pan American World Airways, Inc. v, CAB,
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That an explicit finding of past diserimination was mnot
included in the committee reports may sometimes be
“troublesome.” Constructors Association v. Kreps, 441 F.
Supp. 936, 952 (W.D. Pa. 1977), aff’d, 573 F.2d 811 (3d
Cir. 1978).* In this case it is not surprising in view of the
manner in which the amendment was introduced.” But the
absence of such a finding in the reports is not determina-
tive. The record that was considered provided sufficient
justification for a finding of past discrimination. Cf. Ari-
zoma v. Washington, 46 US.L.W. 4127, 4132 (U.S. Feb. 26,
1978) (when record provides sufficient justification for trial
judge's mistrial ruling, ruling not subjeet to collateral at-
tack simply because judge failed to make explicit finding of
“manifest necessity” for mistrial). The record may be
sparse, but it is not entirely silent.

The judge quite properly took account of the data and
observations contained in a repert prepared by the Depart-
ment of Commerce to evaluate existing opportunities for
minority business. See U.S. Dept. of Commerce, Office of

380 ¥.2d 770, 782 (2d Cir, 1967). The situation here was similar to
that in United States v. Oates, 560 F.24 45, 72 (24 Cir. 1977), where the
court said: “It is, of course of critieal importance that it was with
the explanations of [the Representative who sponsored the amendment]
freshly in mind that the full House of Representatives on the very day
these remarks were uttered finally approved” the bill. The MBE amend-
ment was considered and passed by the House on February 24, 1977,
the date these statements were made on the floor. H.R. Rep. No. 95-20,
95th Cong,, 1st Sesa., reprinted in [1977] US. Code Cong, & Ad. News
150, The remarks were much more extensive but were all to the same
effect.

9 Judge Snyder in Constructors Ass’n v. Ereps, supra, found the same
passage sufficient evidence that Congress ¢nacted the MBE provision
to remedy past diserimination in the construction industry.

10 This explains the absence of any mention of the amendment in the
Comimittee reports. Furthermore, the lack of extended discussion cléarly
indicates the knowledge of the congressmen concerning the well-eatab-
lished history of past discrimination in the construction industry.




35a

Opinion of the Court of Appeals for the Second Circuit Dated
September 22, 1978

Minority Business Enterprise, Minority Business Opportu-
nity Homdbook (August 1976). Noting plaintiffs’ objeetion
to the soundness of the data contained in the report, the
Judge found “even if the statisties for minority businesses
were to be doubled, there would still be an ample basis for
Congress to conclude that ‘the severe shortage of pofential
minority entrepreneurs with general business skills is a
result of their historical exclusion from the mainstream
economy.”” Joint App. 16la quoting from the Minority
Handbook at 1-1-2 (court’s emphasis included). |

Moreover the judge undertook consideration of evidence
that Congress had recorded elsewhere to support its finding
that the history of diserimination was specific to the con-
struction industry. A report prepared by the House Sub-
committee on Small Business Administration Oversight and
Minority Business Enterprise contains the following state-
ment:

“The very basic problem . . . is that, over the years,
there has developed a business system which has tradi-
ionally excluded measurable minerity participation.
In the past more than the present, this system of con-
dueting business transactions overtly preciuded minor-
ity input. Currently, we more often encounter a busi-
ness system which is racially neutral on its face, but
because of past overt social and economic diserimina-
tion is presently operating, in effect, to perpetuate
these past inequities. Minorities, until recently have
not participated to any measurable extent, in our total
business system generally, or in the construction indus-
try, in particular. However, inroads are mow being
made and minority contractors are attempting to
‘break-into’ a mode of doing things, a system, with
which they are empirically unfamiliar and which is his-
torically unfamiliar with them.”
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Summary of Activities of the Committee on Small Busi-
ness, House of Representatives, 94th Congress, at 182-83
(November 1976) (emphasis added). The judge’s finding
that Congress acted upon sufficient evidence of past dis-
erimination is more than amply supported by the record
and establishes a “perceived” basis for congressional
action.

IV.

In employment discrimination cases it is well established
that the government’s interest in overcoming the disad-
vantages resulting from past discrimination in employ-
ment on account of race is sufficiently compelling to justify
a remedy which requires the use of racial preferences.
The vitality of the rationale in those cases has not disturbed
by the recent decision of the Court in Regents of the Uni-
versity of California v. Bakke, supra. The Justices did not
disagree with the principle that race-conseious remedies
can be imposed when there have been judicial, legislative
or administrative findings of past discrimination and the
remedies fashioned are appropriately drawn to rectify that

11 Many of those cames are cited by Chief Judge Coffin in support
of a decision upholding that principle in Associated Gen. Contractors
v. Altshuler, 490 ¥.2d 9, 16-17 (st Cir. 1973), cert. denied, 416 u.8.
957 (1074), along with Contractors Ass'n v. Secretary of Labor, 442
F.2d 159 (3d Cir.), cert. demied, 404 U.S. 954 (1971), which is cited
with approval in Bekke, 46 U.BIL.W. at 4905,

Section 6705(£)(2) merely broadess the economic ares in which that
prineiple applies to include independent contractors in the construction
industry. We do not attempt to draw any distinction between services
and materials which might be furnished by independent subcontrac.
tors on construction jobs. We note, however, that a person conducting
a minority business who is denied an opportunity to compete for a cer-
tain amount of business on account of his race would have a cause of

~aetion uader 42 U.S.C § 1981, Runyon v. McCrary, 427 U8 160
{1976): Hollander v. Sears, Roebuck & Co, 450 F. Supp, 496, 499-
500 {D, Conn. 1978).
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diserimination. Id., 46 U.S.L.W. at 4905 & n.41 (opinion of
Powell, J.).* .

Tn affirmative action programs to remedy the effects of
past discrimination the effect of preferring members of
the injured groups at the expense of others must be con-
sidered. In Franks v. Bowman Transporiation Co., 424
U.S. 747 (1976), Mr, Justice Powell, at 784-86 (concurring
& dissenting), warned that affirmative action ordered as
equitable relief must not exceed the bounds of fundamental
fairness. See Acha v. Beame, 531 F.2d 648 (2d Cir. 1976).
It is established that in fashioning remedies for past dis-
crimination courts must be sensitive to interests which may
be adversely affected by the remedy. The courts, here, as '
in & number of other areas where legislation for which
there is a compelling interest collides with constitutional |
principles, have adopted an ad hoe balancing test which
examines each particular case, e.g., Branzburg v. Hayes,

-

12 As My, Justice Powell noted:

#“We have mever approved a classification that aids persons parceived
ag members of relatively victimized groups at the expense of other
innocent individuals in the absence of judicial, legislative or adminis.
trative findings of constitutional or statutory violations. See, .9
Teqmsters v. United States, 431 U8, 324, 367-376 (1977); United
Jewish Organizations [v. Carey, 430 U.B. 144, 155-156 Q91N 1
South Caroling v. Katzenbach, 383 U.8. 308 (1560). After such find-
ings have been made, the govornmental interest in preferring mem-
bers of the injured groups at the expense of others is substantial,
gince the legal rights of the victims must be vindicated, In such a
case, the extent of the injury and the comsequent remedy will have
been judicially, legislatively, or administratively defined. Also, the
remedial action usually remains subjeet to continuing oversight to
assure that it will work the least harm possible to other inmocent
persons competing for the benefit. Without such findings of con-
stiTationet or-stwtntory-violitichs, it cannot be said that the govern-
ment has any greater interest in helping ome individual than in re-
fraining from harming another. Thus, the government has no
compelling justification for inflieting such harm.”

Regents of the Univ. of Cal. v. Bakke, supra, 46 USL.W. at 480607
{footnote omitted),
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408 U.S. 665 (1972) (publiec interest in law enforeement
outweighs reporters’ first and fourteenth amendment in-
terest in keeping news sourees confidential), One of the
significant limitations on a remedy of “reverse diserimina-
tion” for past diserimination is that its effects shall “not
be ‘identifiable,’ that is to say, concentrated upon a small
ascertainable group of non-minority persons.” EEOC v.
Local 638 . . . Local 28, Sheet Metal Workers, 532 F.2d
821, 828 (2d Cir. 1976). See also Kirkland v. New York
State Department of Correctional Services, 520 F.2d 420,
427 (2d Cir. 1975), cert. denied, 429 U.S. 823 (1976). The
amendment at issue falls well within such a boundary
against inequitable results, The PWEA which added $4
billion to the $200 million not yet expended portion of the
amount authorized by Round I (Local Public Works Act)
amounted to about 2,5 percent of the total of nearly $170
billion spent on construction in the United States for 1977,
according to Department of Commerce statistics.® The
set-aside for minority contractors under the PWEA was
for 10 percent of the total grant and thus extends to only
.25 percent of funds expended yearly on eonstruction work
in the United States. The extent to which the reasonable
expectations of these appellants, who are part of that in-
dustry, may have been frustrated is minimal. Further-
more, since aecording to 1972 eensus figures minority-owned
businesses amonnt to only 4.3 percent of the total number
of firms in the construction industry, the burden of being
dispreferred in .25 percent of the opportunities in the
construction industry was thinly spread among nonmi-
nority bnsinesses comprising 96 percent of the industry.”

13 u.s. f)ept, of Commerce, Indtmty and Trade Aﬁminmrmim, Con-
struction Review, May-June 1978, at 11,

14 UB. Bureau of the Cenaws, 1972 Consux p} Comstrustion Indusiries:
Industries Serips, United Statex Summary-—Siatistior for Comstrustion

T ————
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Considering that nonminority businesses have benefited
in the past by not having to compete against minority
businesses, it is not inequitable to exclude them from com-
peting for this relatively smali amount of business for the
short time that the program has to run.

Ours is not the only cireuit in which the MBE amendment’s
constitutionality has been challenged by associations of gen-
eral contractors. Other cases that have denied preliminary
injunctions against enforecement of the “set-aside” provision
are Rhode Island Chapter, dssociated General Contraciors
i v. Kreps, No. 77-0676 (D.R.I. Feb. 6, 1978);: Associated
i General Contractors v. Secretary of Commerce, No. T7-4218
(D. Kan. Dec. 19, 1977); Carolinas Branch, Associated
General Contractors v. Kreps, 442 T, Supp. 892 (D.8.C.
1977) ; Ohio Conéractors Association v, Economic Develop-
ment Administration, No. C-1-77-619 (8.D. Ohio Nov. 22,
1977) ; Montana Contractors Association v. Kreps, 439 F.
Supp. 1831 (D. Mont. 1977); Florida East Coast Chapter
v. Secretary of Commerce, No. 77-8351 (8.D, Fla. Nov. 8,
1977). But see Associated (Femeral Comtractors v. Secre-
tary of Commerce, 441 F. Supp. 955 (C.D. Cal. 1977),
vacated and remanded, 46 U.S.L'W. 3802 (U.S. July 3, f
1978), which held the provision invalid."* That ease reached

Establishments With and Without Payrolls, Tabls A 1 (Aug. 1975);
U.8. Bureau of the Census, 197# Survey of Minority-Owned Business
BEwtorprises:  Minority-Owned Businesses, Table 1 (May 1975).

15 In Associated Gen. Contractors v. Becretary of Commercs, suprs, the -
court held that § 108(£) (2) of the PWEA is incousistent with Title V1
of the Civil Rights Aot of 1984, 48 U.RB.C. §‘§, 20004, 200041, The
trouble with that copolusion is thet 3t in based o the overbroad
premise that ony reverse diserimination in g remedy for past dis-

i erimination iz prohibited per sz by Title VI A majority of the Su-

‘ preme Court has held that *Pitle VI gosa no further in prokibiting

the use of rage than the Bqual Protection Clanse of the Fourtesnth

Amendmant itselt,” Regents of the Univ. of Osl. v. Bakke, supra, 46

USLW, at 4911 (opinion of Brennan, White, Marshall and Black-
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the Supreme Court where it was remanded to the Distriat
Court for consideration of mootness, See also Wright
Farms Construction, Inc., v. K. reps, No. 77-260 (D. Vt. Dee.
23, 1977).1

1
]
i
s g e ?-«91 -

man, JI.); 4d, at 4901 (opinion of Powell, J.). As we have shown
ahove, & remedy for the effects of past diserimination which results
in & not unrepsonable smount of reverss diserimination is not uneon
alitational. “See, g, Franks v. Bowman Transportation Co., supra,
Bee also Achs v. Beame, supra; United States v. Bheat Metal Workers
Toeal 36, 416 F.2d 123 (8th Cir. 1880). The effoet heve is minimal
when compared with Riow v. Enterprise Asw'n Stesmfitters Loend Unlon
888, 501 F.2d 082 (2d Cir. 1074), whish npheld an order to & union to
admit minority appliesnts to an spprenticeship program in suffeient
numhers to schiave o gosl of 30 pereent nonwhite membership,

1§ In Wright Parms Constr., Ine. v, Krepy, supra, the court made &
spesifie finding that Vermont bad a small minority pepulation, and
therefors held the MBE provision wneonstitutional as applisd to oon.
truetors In that statéd, However, Congress clenrly manifostod its intent
that the set-aside provision shouwld wot apply in such & case. Bee 188
Cong. Ree. 1487 (dudly ed. Peh. @4, 1977), reprimted v Associnted
Gen, Contrastors v. Bessstary of Commerss, suprs, 441 P, Supp. at
998 99 (Appendix ), whers Representative Mitohell, the sponsor of the
smendment, engaged in the tollowing solloguy with Repressutative
Kazan:

“Mr, Bazen: ANl right., What happens tn the rurs! aress whers
there wre no minority enterprisea¥ Will the 10 percent be held up
in order to bring minority enterprises frora somewhera olse whata
thary is no unemployment fnto a place where thers i wnemployment
snd there in no minoriky entorprise?

- MMy, Mitehsll of Maryland: In response bo the gontleman’s ques.
thon, the answer Iy ‘N’
' "

%L Let me tall the gentleman why that would mot ceeur. Whon
Presidents Nixon and Ford put out thelr Bxesutive orders to all the
agenelen to whilize ndnovity contractors, the sgeaneios then wtablisbed
esrialn guldelines whish said, sl right, we will utiize thess migority
contrastors wharever possible, but where there nre nons, thers ean
b no utilization, ned therefors no project should be delayed,

“Por sxampls, T would ne wxreet to take my minority contraetors
from Maryland into Idabio to mees thet State’s reguirement. That
will not be an lssus,

My, Kaswn: If the gertleman weuld yield further, this b what
T wanted the gentlsmsa te slarify, thao whers there are no minority
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Both the Third and the Sixth Cireuits have upheld the
constitutionality of the MBFE amendment. Consiructors
Association v. Kreps, 578 F.2d 811 (8d Cir. 1978) ; Ohio
Contractors Association v. Ecomomic Development Ad-
minastration, — .94 y No. 78-3058 (6th Cir, July 7,
1978). We agree with their decisions that seetion 108(f 1(2)
of the Public Works Employment Act of 1977, 42 U.R.C.
§ 8705(1) (2), is not unconstitutional,

The judgment is afirmed.

enterprise contrastors [then] this provision would not be in effoct;
am T sorreet?
"Mr. Mitehell of Maryland: That s absolutely sorreet, aud that
s dene by adwministeative aetlon alvendy om the books with sli of
the agencies,
“Mr, Kaseti: Doos the gentleman's amandment legve room for that
type of discretion in the Boeretsry?
“Mr. Mitehell of Margband: I sssame thet it doss. It would be
my inbent that it would biseausy that ix existing sdmiwistrative law.”
As Representative Mitehell smplified further, 188 Oong, Ree. 1488,
raprinted in 441 B, Bupp. st 1000
*0 v o T rolterate whet T osaid earlior, that we already luve in
existense within the sgesey strostura the BOP administrative Ixw
that says this kind of amendment would not apply where thars are
no minerity gontractors or where thery are no minovitles. Ip is &3
ready tn the law”
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CHAPTER 80-—-PUBLIC WORKS EMPLOYMENT
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SUBCHAPTER I—LOCAL PUBLIC WORKS

8 8701, Detinitions

An used In thia aubwtzmatnr. the term

{1} “Heoretary” means the Becretary of Commerse, aoting through
the Beonomie Development Administration.

(2) “State” ineludes the weveral States, the District of Columbis,
ihe Commonweaith of Puerto Rico, the Virgin Islands, Guam, Ameri-
can Smmos, and the Trust Territory of the Pacific Ininnds,

(3) “local government” mesns any oity, county, town, parish, or
other politdes! subdivisfon of » Htate, and any Indian tribe.

(4} “publlc works profect” includes & project for the transporte~
ton sud provision of water to a drought-siricken area.

Ax w;ondﬁd Nb.L. a&»dt. Title I, § 102, May 12, 1877, 91 Stat. 116.
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42 § 6705 PUBLIC HEALTH AND WELFARE

§ 6708. Limitations on use of grants
[Hee main volume for lemt of (o) to (2)]
eI A N

(e} (1) No part of the construction (including démolition and other site
preparation sctlvities), renovation, repair, or other improvement of any
publie works project for which a grant ls made under this chapter after
May 13, 1977, shall bhe performed directly by any department, agency,
_or instrumentality of any State or locsl government. Construstion of each
such project shall be performed by contract awarded by wompetiitve bid-
ding, unless the Becretary shall affirmatively find that, under the elr-
cumatances relating to such project, some other method Is in the public
interest. Contracts for the construstion of each project shall be awarded
only on the basis of the lowest responsive hid submitted by a bidder meet-
ing emtablished oriterln of responsibliity, No requirement or obligstion
shall be lmposed am & condition precedent to the award of a contract to
such bidder for a profect, or to the Secretary's conourrence in the award
of a gontract to such bidder, unlésy such requirement or obligation fs
:»fhmha Iawtul and s specitioally set forth In the sdvertined specltion~
] 0!!‘. M

{2) No gtaiit shall be made under this chapter for mny locxl publie
works project uniess the Stste or loesl government applying for such
grant submits with {te appHontion » certifieation acceptable to the Sec-
retary that no contract will be awarded in eonnestion with such project
to any bidder who will employ on such projest any alen In the United
States In viclution of the Inymigration and Nationality Aot or any other law,
convention, or treaty of the United States relating to the Immigration, ex~
cluston, deporiation, or expulsion of xieny,

N

(£} (1) (A) Notwithstanding any other provision of law, no grant shall
be made under thizx chaplér for any loeal public works project unless
only such unmsnufxotured artitles, materiuls, and suppiles s have been
mingd or produced in the United Btates, and only such manufactured
articies, materinls, and suppiles as hixve been manufactured in the United
States substantiafly sll from articles, materials, and supplies mined, pro-
duced, or manufacturad, xs the oase may be, in the United States, will be
used {n such projest, . .

(B) Subparsgraph (A) of this parsgraph shall not spply in any case
whers the Secrstary determines It to be inconsistent with the publie in-
terest, or the cost to be unressonable, or if artlcles, matapinln, or supplies
of the class or kind to be used or the articles, materials, or suppliss from
which they are manufactured are pot mined, produsced, or manufactured,
&% the cane miy be, fn the United States in sutfictent and ressonably avall-
able commerelnl quantitien and of x sstivtactory quality.

(3) Except to the sxtent that the Secretary determinés otherwiss,
no grant shall be made under this chapter for any local public works project
unless the apploant gives satlsfactory sssurance to the Secretary that at
least 10 par centum of the amount of each grant whail be expended for
minority buninéss enterprives, Por purposes of this paragraph, the term
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“minority business enterprise” means a business at loast 50 per centum
of which is owned by minority group members or, in ¢ase of & publicly
owned business, at least 51 per centum of the stock of which 1s owhed by
minority group meémbers. For the purposes of the precoding sentence, mi-
nority group members are citixéns of the United States who are Nefrroes,
Spanish-speaking, Orfentals, Yndians, Eskimos, and Aleuts,

Acossalbility stundardn for handicapped aud elderly

(k) No grant shall bs made under this chapter for any project for
which the applieant does not glve mssurances sstisfactory to the Secre-
tary that the project will be deaigned and conatructed in mecordance with
the standards for accessibility for public bulldings and Iaeilities to the
handleapped and elderly under the Act sntitled “An Aot to insure that
certain buildings tinanced with Federal funds are so designed and con-
siructed as to he xcoessible to the physieally handieapped”, approved
August 12, 1968, The Architectural and Transportation Barrfers Com-
pliance Board established by the Rehabilftation Act of 1973 in suthorived
to Insure that any construction and renovation done pursusnt to sny grant
mnde under this chapter complies with the sosessibility standards for pub-

Ho buildings and facilities lssued under the Aot of August 12, 1068,

As mendod Puhm 9528, Titte I, ¢ 103 Mw 13. 1977, 91 Stat, 1186.

i n il
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8 6708, JYmplementing rules, regulations, and procedures; eriteria;

maployment of disabled and Vietname-ers vetorsns; determination of ap-

plications tor grants
The Secretary shall, not Inter thsn thirty days sfter July 22, 1978,

prescribe thoxe rules, regulations, and procedures (including applics-
tion forms) netessary to carry out this chapter. Such rules, raguls-
tions, and procedures shsll assure that adequate considerstion i given
to the relatlve needs of various seotfons of the tountry. The Hecratary
shall comslifer smong other factors (1) the weverity snd duration of
unemployment fn proposed projest arens, {2} the (ncome levels and extent
ot underemployment in proposed profect srex, and (3} the extent to which
propossd projects will contribute to the reduction of unemgployment,
The Secretary, in consultation with the Secretary of Labor, snd consiss
tent with extating applioadble collectlve bargaining sgreements and prece
ticen, shall promulgate regulntions to sssure special considerstion to the
smployment In profecta under this chapter of guslified dimabled vetersns
(a8 detined in westton 2011(1) of Title 28) and qualitied Vietnam-ers
veterans (as defined in seotion 2011(2) (A) of such Title 38), The Sesre-
tary shall make  finel determination with respect to esch applieation for
% grant submitbed to him wnder this shapter not Iater than the sixtieth
day after the dwte he recelves such spplication. Faflurs to make sush
tinal determination within sueh perlod shall be deamed to be an spproval
by the Becrétary of the grant requested. For purposss of this ssotlon, in
considering the extent of wnemployment or underemployment, the Seore-
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tary shall consider the amount of unemployment or underemployment in
the construction and construction-reluted industries, ‘
As amended Pub.L. 96-28, Title 1, § 104, May 13, 1977, 91 Stat. 117,

& ¥ aent, 'ub. L, 8528 # B frojec _ QYR [ disnbled
fhe: Hecrelaty s promiuikis serpations  Fetfiane by PpobiTLE VI Shind
to susure apsolal conslderation to the sm- nw,

8 8707, Priority and amounts of projects

ST T s Shes ant gk Nasive
e rants for amy one Binte) tereitorion
() The Secretary ahall allocate funds appropriuted after May- 18, 1977,
under aection 6710 of this title us tollows:

(1) 234 per centum of such funds shall be set aside and shall be
expended only for grauts for public works projects under this chmp-
ter to Indian tribps and Alawka Nattve villages. None of the re-
mainder of such funde shall be expended for such grants to such
tribes and villages,

(2) After the wet salde required by paragraph (1) of this subsec-
tion, $70,000,000 shall be set aside and expended only for granis for
any publie works profect the applestion Rer -a grant for which was
made under this chapter after July 23, 1976, and before Detember
24, 1976, and which sppioation was not recetved, was not considered,
or was rejected solely betause of an errer by an officer or employee
of the United States, Any sllosstion made-to an applonnt putsuant
to regulation shall be reduced by the smount of wny grant made to
such wpplicant under this paeagraph.

(3) After the set asides required by paragraphs (1) and (2) of thia
subsectlon, §5 per centum of such funds shall be allocated among the
States on the basis of the ratio that the number of unemploysd par-
sons in each State bears to the total number of unemployed persons
In all the States and 35 per centum of such funds shall be allosated
smong those States with an wverage unemployment vate for the pre-
ceding twelve-month period in excess of 6.5 per eentum on the hasis
of the relative severity of unemployment in each such Stats, except
that (A) no State shall be allocated less than three-quarters of one
per centum or more than 123 per centbm of #ueh fuxds for loosl
public worke projests within such State, except that In the came of
Guam, the Virgin Inlands, American.Samos, and the Trust Territory
of the Paoitic Islands, not less than one-half of one per centum in
the agxregate shall be granted for such projects in il four of these
Juriadictions, and (B) no State whose unemployment data way con-
verted for the first tme in 1974 to the benchmurk dats of the our-
rent population survey annusi sverage compiled by the Bureau of
Labor Statistios shall recefve & percentage of such funds loxs than the
percentage of funds alloonted to such State under thix ¢hapter from
funds appropriated to earry out this chapter prior to Muy 18, 1977,

Lnenl governament pro mlﬁn ? i wnmmwmﬁmm of
S T R S o

{(b){1) In making grants under this chapter, the Secretury whall give
priority and preferenas (o publle works projeats of loeal govermments.




46a
Public Works Employment Act of 1977

(2) In making grants for projects for construection, renovation, re-
pair, or other fmprovement of buildings, the Secratary shall also glve con-
sideration as between such building projects to those projects which will
result In conserving energy, including, but not Hmited to, projests to
redesign und rotrofit existing publie facilitles for energy conservation pur-
poses, and projects uslng alternative energy systems,

(3) In making grants under this chapter, the Secretary shall alto glve
priority and preference to mny public works project requested by & State
or by s speclal purposs unit of losal government which s endorsed by a
general purpose local government within such State,

(4) A project requested by a school district shall be sccorded the fall
priority and preference to publie works projects of local gOvernments
provided in paragraph (1).

tf-eupl«rhm; m:d b:lﬁ:ae%i.g:gten vacsiving

() In making grants under this chapter, If for the twelve most recent,
consecutive months, the nationa! unemployment rate Iz egual to or ex-
seeds 63 per centum, the Secretary shall (1) expedite and give priority
to applications submitted by States or loeal governments having unem-
ployment rates for the twelve most recent cansesutive months in excess
of the national unemployment rate and (2) shall give priority there-
after to sppleations submitted by States or local governments having
unemployment rates for the twelve most recent otmsecutive months in
exceas of 634 per centum, but less than the nattonal unemployment rate.
Infermation regarding unemployment rates may be furnished either by
the Federsl Government, or by States or local governments, provided
the Secretary determines that the unemployment rates furnished by
Btates or local governments are accurate, and shall provide assistance to
Statea or looal governments In the calculation of such rates to {nsure
yalldity and standardisation, The Secretary may walve the application
of the first sentence of this subsection to any State which receives s midl-
gmm sllooation pursusnt to paragraph (2) of subkection (n) of thix yec-
lon,

Priorities for projests Im Stute or Tocnlltien with tywe or move projects
(d) Whenever a Stata or losal government submits applications for
graats under thls chapter for two or mors projects, such State or loocal
government shall submit as part of such applieations its priority for esch
#ueh project,

Community or nelghborkood busln of sunemployment rates
(#) The unemployment rate of a local government shall, for the pur-
possx of this chapter, and upon request of the applioant, be based upon
the unemployment rate of any community or neighborhood (defined
without regard to politioal or other subdivimlons or boundaries) within
the jurisdiction of such loonl government, except that any grant mudse
to & loeal government based upon the unemployment rate of a community
or nelghborhood within Its jurisdiction must be for a project to be son-

structed in sueh community or nelghborhood. : 5
(f} Repealed. Pubk. 9888, Title I, § 107(e), May 18, 1077, 01 Stat,

110,
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Criterin for yequentn

(g) States and local governments making application under this
chapter should (1) relate their apecific requests to existing approved plans
and programs of a local community development or reglonal develop-
ment nature g0 as to avold harmful or costly invonsistencies or contradic-
tions; and (2) where feasible, make requests which, although capable of
early initlation, will promote or advance lopger range plans and pro-
grams,

Appliontions “&:::t?l;%ﬁ; ““‘t: Ibr;ﬁ!g:aﬁ:nﬂbw 23, 1978
(h) (1) Bxcept as provided in paragraph (2) of this subgeotion,
the Hearatary shall not conslder or approve or make & grant for any projeet
for which any application wse not submitted for a grant under this chap-
ter on or betors December 23, 1978,
{2) The Secretury may receive applioations for grants for projects
under this chapter—

(A) from the Trust Territory of the Paeifie Islunds;

(B) from Indian tribes and Alaska Netive villages;

(C) from any applicant to use any allocation which may be made
pursuant to regulation, to the extent necessary to expend such alloca-
tion, it a sutficlent number of applications were not submitted on or
befors December 33, 1076, to use such allpoation.

Butatlon € peleet U RS T e

(1) The Secretary may allow any epplieant which has recelved a grant
tor a project under this shapter to substitute one or more projects for
such project if in the judgment of the Seoretary (1) the Federal oot in
the sggregate of such substituted project or projects does not sxceed such
grant, (2) much substituted project or projects comply with section 6706
(d) of this title, and (8) such substituted project or projects will in fact
sid in alleviating drought or other emergency or disaster-relsted conditions
or damage, Hectlon 6706 (a) of this title shall not apply to profects sub-
stituted under this subsection,

Privite wonprotit health ocnve oy relsbilitution faoilities

{J) Notwithstanding subsestfon (h) (1) of this section, grants sy
be made from appropristions made under section §710 of this title after
September 30, 1877, to States or looal governments for projects for the
conatruction, renovation, repsir, or other improvements of health care
gi,;i rehabilitation facilities owned and operated by private nonprofit en-

:‘i.'u
,nsmonded Pub.L, 96-28, Title I, §§ 106107, May 13, 1877, 91 Stat, 117,
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§ 6708. Wage standards for Iaborers and mechanics; enforcement

All Iaborers and mechanies employed on projects assisted by the Secre-
tary under this chapter shall be paid wages at raten not less than those
prevatling on similar construction in .the locality as determ!ned by the
Secretary of Labor in accordance with the DavistBacon Act, as amended,
The Secretary shall not extend any financial assistance under this chapter
for such project withiout f{twt obtaining adéquate assufsnce that these
lahor standards will be maintained upon the construction work, The
Secratiry of Labor shall hive, with respect to the labor standards speci-
fied in this provision, the authority and functions set forth in Reorganiza-
tion Plan Numbered 14 of 1980 (15 F.R. 3176; 64 Stat, 1267), and sec-
tion 276¢ of Titls 40.
As amended Pub. L 956~28, Title I, § 108, May 13, 1971, 91 Stat. 119,

b, L. 95-28 aubstl- employed [ 2 o ntrac-
tuten Q-lf“ 'r “a v m‘ vg;g!,.y ny contractors or subeont
pto;ml" for “All Jaborers and mec unlsxs

8 6710. Authorization of appropristions .
There ia authorized to be appropriated not to exceed $6,000,000,000

for the period ending December 31, 1978, to carry out this chapter,
As amended Pub.L. 95-28, Title I, § 109, May 13, 1977, 91 Statu 119,

| Amendment. Pu $0-8 bhti- f  thei iy d nt; ]
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