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tion, Ine, is an association of predominately Native
Ameriean Construction contractors and subcontrac-
tors located in the State of Montana, The Indian mem-
bership of the Association reflects the demographic
fact that Indians comprise the only significantly num-
bered minority group in the State of Montana. The
Association, concerned with the economic well-being
of its members, has a special interest in the implemen-
tation of federal statutes which may yield economie
benefits to minority contractors in general and Indian
contractors in particular. Federal statutes providing
for Indian preference in employment arve of special
concern to the Association as these statutes directly
affect the livelihood of Association members, See, ¢.g.,

~ §7(b) of the Indian Self-Determination Act, 25 U.8.C.

§ 450e(b): and the Buy-Indian Act, 25 U.S.C. § 47.
Sinee the Minority Business Enterprise (MBE) pro-
vision of § 103(£)(2) of the Public Works Employ-
ment Act of 1977 (PWEA), 42 U.R.C. §6705()(2),
expressly provides a limited employment preference
for American Indians and other minorities, a decision
concerning the provision’s constitutionality could ob-
viously have substantia! impaet upon the economie vi-
tality of Indian owned economic enterprises as well as
the validity of other Indian preference legislation. In-
deed, the federal distriet court in Montana, applying
the striet serutiny test, held that the MBE provision is
unconstitutional as applied to Indians, Montana Con-
tractors Association, et al. v. Secretary of Commerce,
et al., 460 F.Supp. 1174 (D.Mont. 1978). The rationale
of that decision threatens all Indian preference legis-
lation and the decision itself directly affects the mem-
bers of the Association. The interest of the Association
a8 amicus curiae is therefore apparent.
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I. With Hespect To American Indisns The Rational Basis Test
Is The Proper Standard Of Judicial Review,

Amicus does not intend to offer additional argu-
ments as to the constitutionality of the MBE provision
of PWEA under the striet serutiny standard of re-
view. The Solicitor (teneral and the other amici have
adequately demonstrated the constitutionality of the
MBE provision under the striet serutiny test, and
amicus joins in these arguments, Nee Regents of the
University of California v, Bakke, 438 U.S. 265 (1978),

Amicus does point out, however, that the rational
basis test has eontinuously been applied by this Court
fo test the constitutionality of federal legislation af-
fecting Indians. The leading modern case is Morton v.
Mancari, 417 U.8. 535, 555 (1974). See also Washing-
ton v. Confederated Bunds & Tribes of the Yakima In-
dian Nation, —— U8, ——, 58 L.Kd.2d 740, 767-768,
99 8.Ct. 740 (1979); Delaware Tribol Business (Com-
mittee v. Weeks, 430 U.S. T3, 85 (1977); and United
States v, Antelope, 430 U.S, 641,645 (1977). Cf., Fisher
v. Distriet Court, 424 U8, 382, 390-391 (1976): and
Moe v, Confederated Salish & Kootenai Tribes, 425
U.S. 463, 480 (1976). See also Johnson and Crystal,
Indians and Equal Protection, 54 Wash.L.R. 587
(1979). The oft-repeated test is stated as follows:

A long as the special treatment can be tied ration-
ally to the ﬁxlﬁf);ﬁmzf of Congress’ unique obliga-

tion toward the Indians, such Iugwlame Jjudg-
ments will not he disturbed.

E.g., Mortan v. Mancari, supro at 555.

This (*mn‘t has recognized that the striet serutiny
test is not applicable to federal legislation concerning
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Indians beecause of the unique legal status of Indians
under federal law. In United States v. Antelope, supra
at 645 and 646, this Court stated:

The decisions of this Court leave no doubt that
federal legislation with respeet to Indian tribes,
although relating to Indians as such, is not baged
upun impermissible raeial elassifications.
* ] * *

« .+ [ Flederal regulation of Indian affairs is not
based upon impermissible classifications. Rather,
sueh regulation is rooted in the unique status of
Indians as **a separate people” with their own po-
litical institutions, Federal regulation of Indian
tribes, therefore, is governance of once-sovereign
politieal communities; it is not to be viewed as
legislation of a  ‘racial’ group consisting of *In-
dians® . . .. [eiting Morton v. Mancari, 417 U.8.
353 n.24], | |

Nince the MBE provision of PWEA expressly ap-
plies tn eitizens of the United States who are **Indians,
Eskimos and Aleuts,” 42 U.SL' § 6705(£)(2), it is
clear from the decisions of this Court that the ratinnal
hasis test is the applicable standard to judge the con-
stitutionality of the MBE provision as applied to In-
dians. Furthermore, given the applicability of the ra-
tional baxis test, the Court need not consider *the wis-
dom, need or appropriateness of the legislation” with
respect to Indians as these are considerations which
are properly left to Congress, Olsen v. Nebraska ex rel,
Western Ref. and Bond Assuciation, 313 U.S. 236, 248
(1941). Accordingly, judieial, administrative, or legis-
lative “findings"" such as findings of past discrimina-
tion are not necessary with respeet to Indiang where
the rational basis test is emploved,
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II. The MBE Provision Is Rationally Related To Congress’ Unique

Obligation Toward The Indians .

The three primary sources of Congress' unique ohli-
gation to the Indians can be traced to the explicit ref-
erence in Artiele 1, Nection 8 of the United States
Constitution granting Congress exclusive authority to
regulate commeree with Indian tribes, to the treaty
power of Artiele 11, Section 2, Clause 2 of the Consti-
tution, and to congressional authority to legislate with
respeet to the guardian-ward relationship between the
federal government and the Indians. MeClanahan v.
Arizona Tar Commission, 411 U8, 1684, 171 0.7 (1973);
United States v. Kagama, 118 U.8. 375 (1886); Wor-
cester v. (Feorgia, 31 U.8. (6 Pet.) 515 (1832). Pursu-
ant to this authority, the federal government has
promoted Indian self-government and eucouraged the
employment and economic development of Indian in-
dividuals and enterprises. See, e.g., Bryan v. Ilasca
County, 426 U8, 373, 426 U.8. 873, 388 n.14 (1976);
Fisher v, District Court, 424 U.B. 382 (1976) ;' Arizona
v. California, 313 U.8, 546, 599-601 (1863); Squire V.

Capoeman, 351 U.S. 1, 9-10 (1956) ; Indian Financing

Act, P,L. 93-262, 88 Stat. 77, 25 U.S.(\ § 1451, et seq.;
§6701(b) and 703(i) of Title VII of the (ivil Righis
Act of 1964, 78 Stat. 253, 42 U.8.C. §§2000e(b) and
2000e-2(i); the Indian Self-Determination Aect, P.L.
93-638, 88 Stat. 2203, 25 U.8.C. § 450, et seq.; Presi-
dent's 1970 Message to Congress on Indians, 116 Cong.
Ree. 23132-33 (1970).

Turthermore, this Court has recognized that em-

ployment preferences for Indians are directly related
to the articulated federal goal of promoting tribal self-

govermment, In Morton v, Mancari, supra, a case up-
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holding an employment preference for Indians within

the Bureau of Indian Affairs, this Court noted:
[ T]his preference does not constitute ““racial dis-
evrindnation,” Indeed, it is not even a “‘racial®’
preference, Rather, it is an employment criterion
reasonably designed to further the cause of Indian
self-government . . ., [eitations omitted] [empha-
sis added]. :

417 UN, 553-654.7

Moreover, the federal obligation to Indians extends
beyond the promotion of Indian self-government-——it
extends “maore broadly™ to justify speeial treatment
for Indians in other areas as well. U'nifed States v.
Antelope, supra, 430 U.B, at 646. See also State of
Washington v. Washington State Commercial Passen-
ger Fishing Vessel Assoctation, U.s. , 61 L,
Ed.2d 823, 837 n.20, 94 S.Ct. ~— (1979) ; Alasha Pa-
cific Fisheries v. United States, 248 U.8. 78 (1918);
and Winters v, United States, 207 U,S. 564 (1908).

This Court has recognized the validity of Indian em-

ployment preferences in other aveas, In Morton v.
Mancari, this Court noted the comments of Senator
Humphrey, the Senate sponsor of the Civil Rights Act
of 1964, in explaining §§ 70L(b) and 703(i) of Title
VII of the Civil Rights Act which provided for prefer-

* A lower federal court has also noted the relationship between
Indian self-determination and Indian economie opportunities. In
Livingston v, Bwing, 455 F.Supp. 825, 832 (D.N.M. 1978), af
firmed 801 F.2d 1110 (10th Cir, 1979), the distriet court stated:

Indian self-determination js meaningless if opportunities for
self.support are destroyed. Therefors, it is elear that the
policy is intimately and direstly related to this one very
legitimate, racially neutral state interest. :

e e
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ential employment of Indians by Indian tribes or in-
dustries loeated on or near Indian reservations:
This exemption is consistent with the Federal
(tovernment’s poliey of encouraging Indian em-
ployment and with the special legal position of
Indians. 110 Cong. Rec. 12723 (1964).

417 U.8. at 546.

The application of these principles clearly estab-
lishes that the MBE provision is reasonably and ration-
ally related to the federal government's obligation to
the Indians, Indians are expressly included as bene-
ficiaries under the MBE provision. Further, § 105(a)
(1) of PWEA sets aside 214% of PWEA funds to be
expended exrclusively for * public works projects under
this chapter to Indian tribes and Alaska Native vil-
lages.” 91 Stat, at 117, 42 U.S.C. § 6707(a) (1). Also the
legislntive history of PWEA notes *the extremely high
unemployment rate on Western Indian reservations.”
1LR.Rep. No. 9520, 95th Cong,, 1st Sess. 3, réprinted
in 1977 U.S. Code Cong. & Admin. News 152, Further-
more, the 1976 Aet (Local Public Works Capital De-
velopment and Investment Act of 1976, P.L. 94-369, 90
Stat. 999-1012, 42 UL8.C. §§ 6701-6735), which is ex-
tended and amended by PWEA, expressly includes

 Indian tribes as eligible public works grants recipi-
ents. 42 U.8.C. §6701(3), and § 107(h)(2)(B) pro-
vides that the Seeretary may receive applications for
grants and projects “from Indian tribes and Alaska
Native villages.” 91 Stat, at 119, 42 UR.C. § 6707(h)
12013 Tu light of the general congressional purpose
behind PWEA to “help revitalize the Nation’s finan-
cially-pressed communities,” H.R.Rep. 95-20, 95th
Cong., 1st Sess. 1, reprinted in 1977 U.S. Code Cong.
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& Admin, News 150, and the specifie references to In-
dians, it is clear that Cougress, in enacting PWEA,
was in part attempting to promote tribal government
and Indian economic sufficieney, There is little doubt
that these purposes are rationally related to Congress’
unique obligation to the Indians. The MBE provision,
therefore, is constitutional as applied to Indians,

CONCLUSION

Amicus agrees with the Solicitor General and the
other wmiet that the MBE provision is constitutional
as applied to all minorities. including Indians, under
the striet serutiny standard of review., If the Court
does uphold the constitutionality of the MBE provi-
sion under this test, the decision should specifically note
that the Aet is also constitutional as applied to In-
dians.' However amicus asserts that the “rational re-
lationship test'" is the proper test of the constitution-
ality of the MBE provision as applied to Indians.
Amicus further asserts that the MBE provision is
vonsistent with and advances the trust relationship

*In Montana Contractors Association, et al. v. Seeretary of
Commerce, et al, 460 F.Supp. 1174 (D.Mont. 1978), the Court
held the MBE provision unconstitutional as applied to Indians
under the striet struting standard of review as the Court con.
ehuded that the required *“findings”* as to Indians were not present.
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that Indians enjoy with the federal government. Ac-
cordingly, if the MBE provision is struck down by the
Court under the strict serutiny standard of review, the
Court should either uphold the constitutinnality of the
MBE provision as applied to Indians, see Unifed
States v. Jackson, 390 U.S. 570, 585 (1968,) or specifi-
eally note that its decision does not address the consti-
tutionality of the MBE provision as applied to In-
dians. |

Respectfully submitted,

Timoruy A, LaAFRaNCE
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