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Mr. SUMNFR submitted the following
REPORT.

[To accompany bill S. No. 141.]

7Te select committee on Slavery and the treatment of Freedmen, towhomterere
ferried sundry petitions askingfor the repeal of the Fvgitive Slave Actof 1860,
and, also, askingfor the repel fal ll actsfJr the rendition offugitive slaves,
have had the same under consideration and au.k leave to make the following
report:
There are two fugitive slave acts which still continue unrepealed on our

statute-book. The first, dated as long ago as 1793, was preceded by an official
correspondence, which was supposed to show the necessity for legislation. The
second, dated in 1860, was introduced by a report from Mr. Butler, of South
Carolina, at that time chairman of the Judiciary Committee of the senate. In
proposing the repeal of all legislation on the subject it seems advisable to
imitate the latter precedent by a report, assigning briefly the reasons which
have governed the committee.

RELATION BBTWEBN SLAVErY AND THE FUGITIVE SLAVE 'AfTS.

These acts may be viewed as part of the system of Slavery, and, therefore,
obnoxious to the judgment which civilization is accumulating against this Bar-
barium; or they may be viewed as independent agencies. But it is difficult
to consider them in the latter character alone, for if slavery be the offence,
which it doubtless is, then must it intact all the agencies which it employ..
Especially at this moment, when Slavery is recognized, by common consent, as
the origin and life of the rebellion, must all its agencies be regarded with more
than ordinary repugnance.

If, inIime of peace, all fugitive slave acts were offensive, as requiring what
humanity and religion both condemn, they must be still more offensive at this
moment, when Slavery, in whose behalf they were made, has risen in arms
against the national government. It is bad enough to thrust an escaped slave
back *to bondage at any time. It is absurd to thrust him back at a momentwhen Slavery is rallying all its forces for the conflict which it has madly chal.
lenged. But the crime of such a transaction is not diminished by its absurdity,A slve, with courage and address to escape from his master, has the qualtiesneeded for a soldier of freedom; but existing statutes require his arrat amd
atence to bondage. :

i .:inna.ling these statutes, ontgre simply withdrawal an irrtioald: ppo
to 'lavery., It.doe notin a i atSlavery,, but it r t
anything o it. In thi e t preset propoi di
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ceding mInsures of abolition, us at refisall to lhlp nil offender on tilh highway
differs from aIn attempt. to take his life.

tAn(d 'yet, it. (':cililot, 1)' btedltid ttlt til witlidrw'l offil. colrngre.siona)ll p)-
port w\olild clontrilulit effectively to tlie a;oilitiolln of, av'; not.tlhat, ltt tili
p'eselit lv)mlln!it, tIlis c.-nlgrel ssiotIll suilplolrt is of' aniy considerable valuel, blut
)1ec:il (! its wvitldritwal vwo lld be :ll (i11Ce ', . 'ill(,11ient to IlIiat iulive'rsal l)ub)lic
opinlli w1l icl mIilst Soonl svwe('pl) is ;1Barbai'ism froin 0111' colilltry It is one c;f
the ftelieities of' oir present. positiol tli;t, l)y r()pealing all 1c1, for tile' restitution
of' l;i 'e, we 1l:lay' lhasten(ll li Iap1;13' (1d:y of f'irtclol) liand of pece('O.fega('.l liiig thli (lles.tlioll inl its ;lsolia' ion wilth tlh l)oi)ro;ad (11llI(!etio of)liive.r-
s:.l (inll('liplati)ol), w'e fidllltat, everysul iilmnltl, 1or ieasol, or alllrgllg l(e t. for tilo
hJlttr'' 1pl1(' : ; l'or tle'1ri' '.al of tlhes( ' oliloxioll s slltlites, bl tllllt t lli (di(llulties
whlich'l re.o ll')i.'ld i1( le.4etll( t'ij;Atio(ll oIllottiol('it1ihlie'propIos('d rIpea)l, so
tlint. we, iiilitl wvell illis l, IIol llit latter, ev 11 if' we( l situateddithwil r1'(gard to.
thle forie() r . ilt. lieconl lilltte idalllnewl'otivel(,to lierI coIlllenill;ltioll whlicu
thliy now in'ike,,n wl'in tIhey .see how inio rtaLit, its doiptioniinlst, le) in S(clliing'
tlie' exile tioll otfSl :ive ry.

llll, it i.. not1(e i1i1li to contlsid(nl l liei )ro)j)o.(e(l flnm ur111( in its relations to( Intli-
cil)ptiolil. l']vei if (i}congress I(. not rIa('l,) to make; till ('ld of Slavery, it.cannot
lhesitate, to iriake a il ('ld of' all t'lR.iiiv.e :;lA'av acts. Against tilhe latter thero

lIr(e ctlrniitive aruilillit-' o(of'icliti itiotill:l law!andl of duty, be londl any which
cin be au'r'aye(d ag:instl Slavery it.self. A mani inll'ly ('ven11 support, Slvoy mnd
yet( rjeL t tlie 'fugitive slalvel. acts.

Till' : l.FU T1l'l'lVl; (;,A1..\US INTl'1'1: C'ONS'1T'r lI'tl ION AND) T'll E11i UIJ S FOil ITS lN't lt-
P t 1TATlIO N'.

Tiliise(l, si!rofe'iss to )e; fotnilded l)pn certainvIcwords of tlhe (onstiltlut;o. IOn
this acc('o(lllt it. is impol)ltal:lt to 'considl(e'these wo)r !s witll,1n certain degree( of
ca:l'(. 'l'1(.v are tsfollows:

"' Nii /I,/.ri Jlnt (el to serviceor1 lIabor illn 011 Stat(!,Ut1(dll(er thlo llws thereof,
escaping lito ,n1,r ,shl lshll,il cons(leq.'nce of lanyl awv or reguilationl thlerein,
be disellarged ftiolmn such servicee' or( laor, but ,V/w/// /' del/ive'rcd up on claim of
the pirlI/ t 'inw m.Ulc:/i scri'ice' or la/lr mai//i( da/c."l -(Article IV, § 2.)

.JolhniQ(iilcy Alilnl Iniias alrearly lr'inarl'kd tliat inl tlins mIuch debated clausic
tli. lils (of, lrnt rtl;i: arl violatted iIl on(, e to las, t the claim of property ilnina1l,
for the words l4"1no prison "ret.l li nounl wtitlli wichl tlie words "1shinll e .do-
livered llp) " are til; treel'(' ve'r ), a:ld thusi l,lle graillllllticall iiltlerlrl t,,ltioll
neltually fo'rl)ids t.ll, rei(,lilition. It is on tilis juJumbnle andnl muddle of wolNrds 11ltht
a supll)e'llstructire of wroi g hIns1leeil built. Even b)id gra'rilila' imay lbe disre-
,;ar:ded, especially ill beh)Alllf of human rights; bilt, it is wvorthy of i('liitrk that,

ill tili s clallS( of tlie(,Collstittiln(li, atll oultrllage oiln Ihuina rigtlis was le'iii by all

out'n g(' on langI:tuage.
Bluit, nss:.illing.I alt tills ('clae' iS not invalid(atied by its bad gramtnlr,

it is often illsiste'(l, and lere(' the( (')oililittee contcur, that, according to the
)(st rill(s (of inteirprletaiti 'n , it, cannot II(' cotnslidere(d as alppllicable to fugitive
flavesi; single, wliiteve(r Ima:y havel1)eei t(lie intention of' its autilors, no such
wm.ords w'(l(.l))1(1oyed as des.rie'ftug'itive slaves and lmldi.l/ /,.ff. Itis obvi-
ouil tlilat this clause, on11 its I;,', is a liqicabhle to alllppreltices, and it is
known li-tiorica.l tly tl ititl(le' it ap[)'renlitice' h1tve been delivered up) on the
claimiftof-le part,)' to whom theiri r mervic'c or labor" was due. It is, therefore,
only hy going elhilnd its primary signification, and b)y supplying a secondl,:ry
signification, tlint. tilis clause can be considered as applicable to fugitive slaves.
On Inty (omnlnllol occ.sioll, not involving ia questions of human rights, such
ieconflary .signification might )be sulpllied lby intentdment; but it cannot be sup-
plied to limit or deny human riigllht, especially to defeat liberty, without a
violation ot' flund;am(ntal rultes which constitute the glory of the law.
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Thi.s principle is common to every system of civilized jurisprudence; but it
has been nowhere expressed with more force tflan in the maxims of the common
law and the decisions of its c'mrts. It entered into tlhe remarkable argument
of Granville, Sharpl, which preceded the judgment extorted from Lord Mans-
field, andml led him to exclaim, in words strictly applicable to the Constitution of
the United States, "' neither the word s/are or an)ytling that cian justify the on-
slaviTng of others can )be found in tthe British constitution, God be praisedl"-
(Iloare's Life of Sharp, vol. 1, 1). 58, chap. I.) It entered into the judgment
pr'onounced at last, by lord Mansfield, under the benevolent pr.ssuire of Gran-
vilh ir'pl inl the renowllned S'nncrftt case, where this great magistrate decided
that. Slavery could not exist in l'England. II s words ont tliat occasion cannot be
too offern qtoited ;as 1anillustration of the trIte rule of int;"irpretntion. ''"Th stato
of Slavery," lie said, " is of suttch a nature that it is incapable of being intro-
duted onil any I''reas ,11iO)ral or political, bhu oriy hy posi/ilire law.. It is so odi-
ous that nothing can be sufleroed to support it, hu! pos'itiree lauw.-(IIawvell's
Slafc Trl/ials/, vol. 20, p). 82.) Of' course, tllh'refore, tlie authority for Slavery
cannot, be( derived from any words oftdoubtfill signification. Such words are
not "positive." And clearly, by tle s:in. rttl, i/' t e words are susceptible of
two di/]erent signijcations, that mts, b!e adopted 'lhich is Ihostile to Slavery.
But the same principle wis also recognized by Chief,Justice Marshall in our
own Supreme Court, whenlhe said, (('l' ere rights are iflf'iigced *

tie legislative intention must hb expressed with irresistibhle clearness to induce a
court of justice Io suppose ah design to effect such objects."--(2 CraIanc's Rlep.,
390.) Obviously in a clause which is capable of two meamitungi there can be no
such "irresistible clearness" as would .justify an infi'ringement of Iiutnan rights.

But I)r(l Mansfield and Chitef' Justice Marshall were. simply giving ia practi-
cal application tototlhese venerable maxims, which are cherished in America as in
Englald. It is not necessary to repeat them now at length. They are sub-
st!mitially emlbod(lied(l in tlie Vwords, Avglia! jura in omni casu libecrtafi dant ,fa-
voremr-tlie laws of England, in erery case, show flavor to liberty; and also, in the
words of Forlescue, Inpius etc.rude/is judicandus est qui /ibertati non;fizvel--ho
is to be adjudged impious mind cruel who (does not favor liberty. By such les-
ons nall whio administer justice have been warned for centuries against any sacri-

fice of human rights. Even Blackstono, whose pl)irsonal sympathies were with
power, wavs ld to declare, in most suggestivet words worthy of a commentator
on English law, that 'thhetaw is always ready to catch at anything in favor of
liberty."-(2 Black. Corn., 9 1.) And Hallan, whose instincts were always for
freedtlom, has adoptedl :and vindicated tilis rule of interpretation as a pole-star of
constitional liberty. "It was," says this great author, " by dwelling on all au-
thoritie's in favor of liberty, and by setting aside those whmic were against it,
that our ancestors overthrew the claims of' unfounded prerogative."-- Constitu-
tional Hisor of,' Elngland, vol 3, p. 380.) Nor can it be doubted that this con-
duct helped to build in England those safeguards of freedom which have booeen
an example to miankinid.

But this rule ihas never received a plainer illustration than in the writings of
Dr. Webster, tlie eminent lexicoglraphe!r of our owu country. Ill a tract, which
bears date 1795, long l)eflore the heats engendered by tlie f'ugitivo slave act, ho
used language which, if',applied to our C(onstitution, must (dfi,,at every interi)re-
tation f.vworabli to Slavery. " Where there are two constructions," lie says,' "the
one favorable and tlhe other odious, that which is odious is always to be, re-

jettd."-( WVcbster's T'racts, p. 185.) This principle thus sententiously ex-

presseld by the American lexicographer may be. found, a!s , in the judgments
of courts and the writings of civilians without number. It is one of the com-
mon places of interpretation. Lord Coke tells us that "where words may have
a double inftendment, and the one standeth with law and right, allid the other is
wrongful and against law,. the intendment which standeth with law shall be
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taken.-(Coke Litt., 42 a.) And Vattcl says tllat "we should particularly re-
gard tlhe famous (listillctiol of tlinigsjhfi orable ia1ll( things odio)s," andl thenho
assumes that " we must, consider as odious every tlling that, in its own nature,
is rather hurtful tllthn of use to thetlichuma race "-( Vet/cl Law .af Na/ions
1B. 2, ch. 17, 1. 300.) Ilut the clause of' the Constitutiion, which lhas been miado
the apology of the Fugitive Slave. act, is clearly open to " two constrtuetiols,"
according to the language of IDr. Webster, or a l dloulble intendllment," accord-
ing to tie language of' Lord Coke-" tlie otne favorable anlld the other odious."
'Thus far in our history, under the malignant influence of Slavery, the odious
construction or illtendlMient has lpre(viled.

Th1(re is also an(otlhi' voice which must be heard ill detrminiling tlhe meaning
of a doulbtflll clause. It is the Plreamble which, by solemndiclatiition, on tlhe
threshold proclaims hlie spirit in which the Constitution was ftlamed,llnd fur-
nishes a rule of' iiiterpl'etation. 'To est/bl/is/h justice, illsure domestic trall(qulillity.
provide fir the conminoi defense, promoted the general wcl/ar(t, and secure the
blessings 'f liber// to oulrslves iand our posterity," such arre 1Ihe declIared ob-
jects of tlhe Constitution, whichl must be kept present to tlme milit(d as we read its
various provisions. And every world must be so interpreted las best to uphold
these objects. , 'l( J'reanimble would belpowe'(le against anl)y "positive'" sanction
of Slavery b1)) uineqjuivocal words; but, on tlme other iand, any attL1emted sanc-

tion of Slavery by wordws wllicll are not positiveiv" ald lunequivocal, Imust bo
pow(erl:es ag.linst the Preamble wlicll in this respect, is ill harmtlny with tho
ancient Ilmaxims of tihe law.

ANALYSIS OF TlH'r WORtDS OF Tl'EUFUGITIVE CLAUSE.

But looking more minutely at tlhe precise words of tils clause, we shall
see how complletely it is stam:lnlfd with equivocation from beginning to end.
Every descriptire 'cord it contains is doublh/1 in its signification. But tile clause
may be seen, first, in wlhat. it does lnot contalill ; a:ld, secondly, ill whalt it. does
conitin. It doesinot conitill, the word "4rlive" or "slavery," whliclhisingly and
exclusively denotes the idea of property il minI. Hlad either of' these fatal
words been elnloyed, there wouldlave been no iunceri'tlilly or duplicity. But
in abandonling tilese words a1ll idea of' property ill man was abandoned also.
Otller words were adopted simply because, thiley might mean something else,
and tlherefor, would not r:enderl tilie Constitution "'o(ious" on its face. But the
unlquestiollnbl( fact that t'iese words might meian somlethling else makes it impos-
sible forthem to imeani slavev" or1 " slaveryy" 11nless in this beliallf we set aside
the most commanding rules of interpretation. It is clear' tliat the authors of
this clause attempted ail impossibility. T'Iley wished to secure Slavery without
plainly saying so); hut sucll is Slav.ery tlitt it cannot be scttlre(d without plainly
saying so. Naturally and inevitably they failed, as it' they liad attempted to
describe black by words whlichl migt mean white, or to authorize crime by
words whliclh naturally mean somethingwll i icli is not crime. 'llie thing cold
not be done. The 'attempt to square tle circle was not more lbsurd.

Tlle clause begins witli tlie descriptive words 4"no person held to service or
labor ill on0e State undll( t lie laws tlher(eot'." Now a slave is not a " personJ,"
with the rights of persons, built a ch/tiel or thing. Such is the received definition
of thoe slave States, 1anlded-'down1 from Aristotle. lHe is not heldl to service
or labor," but lhe is lhld als property. 'Thie terms emplloyed describe an nappren-
tice but not a lave. And lie Ilmust be held underr tile laws" of a State. Here
again is the, case of an apprentice, who is clearly held "1 under the laws " of' a

State. But we have tile authority of Mr. lMason of Virginia, for saying that no

proof can be adduced tlhat Slavery in any State "is established by existing laws."
(Congressional G.'ohe, vol. 22 part 2, p. 15)84-31st Congress, 1st session,)
And the person thus described shall not " be discharged from such service or
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labor." Clearly an a!,prentice is discharged, but a slave is manumitted or
emancipated. And tis undisclharged person "shall be delivered up on claim of
thie party to whom csuch service or labor may be de." lBut ill these words
imiplly contract, or nt least (dht, as ill thli case of llappren)tices. The slave can
owe no "'service or labor" to his master. There is nothing in their relations out
of' which any such obligation can0 spring. T'lh( wlole condition stands onfioJrce
andl notlhitig else. It is rol)bbry t(.mnl)(pered by the lash-not merely robbery of
all the fruits of industry, but robbery of wife and child. 'To such a terrible
assumption the tilnguagei of contract or (dcbt is totally inapplicable. Nothing
can be " due'" f'oml a slave to a nitlster, unless it b)0 something of that resistance
to tyrants which is obedience to God. It is absurd to say that labo ror ser-
vice," in any sense, whether of justice or of law, can be "due" from him. Tho
same lower which takes wife and chlildl Iny exact this further sacrifice; but
not because it is " due."

Such is the truth with regard to tllis much-debated clause. As we bring it
to tlhe touch stone of' uln(uestioned rules of interpretation its odious character
disap'll)e'ars, lanld e arc! astonished that tlle p)ubllic mind could have been per-
verted, willi regard to it, for so long a period. Nobody can doubt thatthttis
clause nmay be interpreted in favor of freedomln so a to exclude all idea of pro-
perty in man. But it' it, may, such is the voice of freedom, it must.

N) IAPSE OF TIME (CAN )DEFlA'T AN IJN'TE'IPRITAT'ION IN FAVOR( OF LIBERITY.

Against this interpretation, so overpowering in reason, and authority, it can
be no o)jec tion that thus falr, Slavery lhas prevailed. There is 11o statute of
linlitation and no prescription against the undying claims of liberty. Rejected
or neglected in one generation they may b)e revived in another; nor can they
li( iltl)airltld by anya desuettde. '1his ob)jectiont was impotent to prevent Lord
M anllsfield from declarilng tlht. Slavery could not exist. ill Elngland, although
p;lretictIlly, tlider a ftlse ilnterlpretation of tiJh 13Bitish constitution, sustainfle by
the profI';ssiontll op)illions of T''albott and Yorke, anld by the judgment of' the
latter ol tlhIe r'ch, under the namle of LordH1tardwicke, African slaves had
)(Lbee sold itn tell streets of Lodono, alnd advertised for sale in the Englisih pa-
])'prs fin' a period full Ias long as ,hailt which las witllnessed tlhe false interpretation
of our(0Costitllion. But1 as length of time did not prevail against a true initr-
pretation of the British constitution, iln thecase of' Somersltt, it ought not to
Irevail igailist a true itlerpl'retation of' otur Constitution llow.

ThereI'' is no chemistry ill ine to ttransmute wrong into right. 'lTher'efore, the
whole question on the Constitution is still open, as on tile (ay of its adoption.
The cases of mis-ilntcl'petation are of ino val ue; at lI'ast, they cannot settle the
questions against liblerly. St'ch w;1 tlie noble declaration of Charles James
Fox, in tlhe British ;Parliamenti, when, ill words strictly applicable to tihe present
occasion, he said: " Whenever any lusaige appeared subversive of the Constitu-
tion, if it hadlasted for one or two hundred years, it was not a precedent, but a

usurpyation."-( Fox's spleches, vol. 4, 1. 131, December 23, 1790.) And such
is the character of every instance ill whiich our Constitution has been perverted
to sanction Slavery.

ERVERSI()ONS WITH RECARDI TO O1i(11.N OF TIlE PUO'1TIVB CLAUS,.

But a slight examination will show tlhe perversions which have prevailed, also,
with regard to the origin and history of' this clause. Not content with impart-
ing to it a meaning which it cannot bear, the partisans of Slavery have given to
this clause an origin and history which have no foundation in truth.

It has been common to assert that the clause w.As intended ton'mcove or coun-
teract some difficulty which had occurred. anterior to the Convention. But there
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is no evidence of any such difficulty. There was no complaint. Not a single
voice was raised in advance to ask any such security.

It has also been asserted, with peculiar confidence, that this clause interpreted
as requiring the rendition of fugitive slaves constituted one of the original
compromises of the Constitution, without which the Union could not. have been
formed. This pretension, it will be perceived, makes an asserted stipulation for
the rendition of fugitive slaves, one of the corner-stones of the Union., To this
discreditable imputation upon the fathers of the republic the Supreme Court
seems to have lent the sanction of its authority when it declared in the famous
P.rigg case (16 Peters's Rep.; 610) not only "that the object of this clause was.
to secure to the slaveholding States the complete right and title of ownership in
their slaves as property in every state in the Union into which they might es-

cape ;" but that the full recognition of this right and title *was so essential to
the preservation of their domestic interests and institutions, that it cannot be
doubted that it constituted a fundamental article, wifwut the adoption of which
the Urion could not htare been formed." Mark the way in whicl this extraor-
dinary statement is ushered iii-" lt cannot be doubted !" But it is doubted,
and more too. Chief Justice Taney, at a letter day, put forth the statement that
during the Revolution it was an accepted truth that "colored men had no
rights which white men were bound to respect;" and this statement was said
to stand on authentic history; but it is now exploded, and the other statement
must share the same fate. A careful inquiry will show that it is utterly without
support in the records of the Convention, where the real compromises are re-

vealed; nor is there a single pamphlet, speech, article, or published letter of the
time, out of which any such thing can be inferred. Surely, if tils provision
had been of such controlling importance, it would lavo been noticed at least
in the Federalist when its writers undertake to describe and group the powers
of Congress which "provide for tplc harmony and proper intercourse among the
States;" but the Federalist is entirely silent with regard to it. And yet we are

gravely told "it cannot be doubted" that this provision "constituted a finda-
mental article, without the adoption of which the Union could not have been
formed." Tihe frequent repetition of this assertion has caused a common belief
that it was.history instead of fable.
But the actual compromises of the Constitution are well known. They were

three in number. One established the equality of all the States in the Union
by securing an equal representation in tile Senate for tile small States and large
States. Another allowed representatives to the slave States according to the
whole number of free persons and "three-fifths of all other persons," in con-
sideration that direct taxes should be apportioned in the same way. Another
was the bargain by which tlhe slave trade was'tolerated for twenty years, in
consideration of commercial concessions to tleo "Eastern members." Such are
the actual compromises of the Constitution, witl regard to which there is evi-
dence. But imagination or falsehood is the only authority for adding the'rendi-
tion of fugitive slaves to this list.

THE TRUE ORIOI(N OF THE FUGITIVE CLAU!Il.

The debates of the Convention attest beyond que(ti)ll the little interest in
this clause at the time. In all the general propositions or plans successively
brought forward from the meeting of the Convention on tlhe 25tlh May, 1787, thero
was no allusion to fugitive slaves; nor was there iay allusion to them, even in
debate, till as late as the 28th August, when, as the Convention was drawing to
a close, they were incidentally mentioned in a discussion on another subject.
The question was on the article providing for tlhe privileges of citizens in dif-
ferent States. 1fere is the authentic report by Mr. Madison of what was said:

"General (Charles Cotesworth) Pinckney was not satisfied with it. Ho
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seemed to wish some provision should be included in favor of property in
aslaves."-Mladison Papers, p. 1447.
But he made no proposition. Mark the modesty of the suggestion. Here was

no offer of compromise-not even a compllint,.much less a suggestion of corner-
stone. The next article under discussion provided for the surrender of fugitives
from justice. Mr. Butler and Mr. Charles Pinckney, botll from South Carolina,
now moved openly, but; without any offer of compromise, to require "fugitive
slaves and servants to be delivered up like criminals." But the very boldness
of the proposition drew attention and aroused opposition

Mr. Wilson, of Pennsylvania, afterwards the eminent judge and lecturer on

law, promptly remarked: *"This would oblige the executive of the State to do
it at, the public expense."

Mr. Sherman, ofNConnecticut, followEd in apt words, saying that ,"he saw
no more propriety in the public seizing and surrendering a slave or servant
than a horse."
Under this proper pressure the offensive proposition was withdrawn. The

article for the surrender of criminals was then adopted. On the next day,
August 29, Mr. Butler showed that the lovers of liberty had not spoken in
vain. Abandoning the idea of any propositionn openly requi, ing the surrender
of.fugitive slaves, lie moved an equivocal clause substantially like that now
found in the Constitution, which, without debate or opposition of any kind,
was unanimously adopted, or, according to the report of Mr. Madison, nem. con.
What could not be done directly was attempted indirectly; and the partisans of
Slavery contented themselves, according to the teachings of old Polonius, with
language which only "by indirection finds direction out." But no "indirec-
tion" can find Slavery out. The language which sanctions such a wrong must
be "direct." Therefore, at the moment of seeming triumph, the partizans of
Slavery failed.

Such is the in'dubitable origin of a clause which latterly has been declared
to be a compromise of tile Constitution and a corner-stone of the republic. That
a clause lor the hunting of slaves was recognized at the time as compromise or
corner-stone, is an absurdity disowned alike by history and by reason. That
the clause was adopted nem. con.., with the idea that, according to any received
rules of interpretation, it coull authorize tle hunting of slaves, it is difficult to
believe. Tlhe very statement that it was adopted nem. con. shows that it must
have been regarded, according to received rules of interpretation, as having no
"positive" character; for there were eminentt members of the Convention who,
according to their declared opinions, could never have consented to any such pro-
position, if it had been supposed for a monmcnt to turn the republic which they
were then organizing ito a mighnity slave-lhunter. There sat Gouverncer Morris,
who only a short time before exclaimed, in tlie *Colvention: " Ie never would
concur: it upholdingg domestic S/avery. It was a nefilrious institution. It was tile
curse of Ileaven on the State where it prevailed." There sat Oliver Ellsworth,
afterward Chief Justice, wvho said, in words which strike atall supportof Slavery
by the national government: " T'le morality or wisdom of Slavery are considera-
tions belongiz;g to tlhe States themselvess" lThere sat Ellbridge Gerry, afterwards
Vice.President, who openly declared that " we had nothing to do witl the con-
duct of the States as to Slavery; but we ought to be careful not to give any
sanction to it." There sat Roger Sherman, who avowed that he was " opposed
to any tax on slaves imported, as making the matter worse, because it implied
they wereproperty." And, greatest of all, there sat Belnjamin Franklin, who
by character and conviction, in every fibre of his moral and intellectual being,
was pledged against any sanction of Slavery. Who can suppose that these
wise and illustrious patriarchs of liberty all consented, nem. con., not only to
sanction Slavery and to recognize property in man, but to put a kennel of blood-
hounds into the Constitution, ready to hunt the flyimn bondman? They did no

.7
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such thing; or, if it is insisted, contrary to received rules of interpretation, that
such must be the sjgnification of their language, clearly they did not understand
it so. Doubtless, there were members of tlhe convention who, il their passion
for Slavery, cheered themselves with the delusion that they had adequately
described, in "positive" terms, the pretension which they hoped to embody in
the Constitution; but the legal meaning of this provision must be determined,
not by tie passiion of such persons, but by the actual language employed,
according to received rules of interpretation, from which there is no appeal.
O()her rules may be set aside as inapplicable; but the rule which, in presence
of any'doubtfil phrase, any indirect language, or any word capable of a double
*sense, requires that it shall be interpreted infavor of liberty, is the most com-
manding of all.

Thus, when this clause took its place in the ConstitutIon nem. con., it was
clearly as a cipher. It meant nothing-or at least nothing odious. But this
conclusion becomes still more apparent in the light, of two special incidents,
which cannot be forgotten in determining the validity of any claim for -Slavery
under equivocal words of the Constitution. The first is the saying of Mr.
Madison, whicli he has recorded in the report of the Convention, that "it was
wrong to admit in the Constitution the idea of property in man." Admirable
words, constituting a binding rule of interpretation ! And yet, in the face of
this declaration, it has been insisted that the, "idea of property in man" is
embodied in the double-faced worfs of tle fugitive clalls. But as the words are
susceptible of two meanings, clearly they should be interpreted so as to exclude

,_what was " wrong." The other incident furnishes the same lesson, in a manner
more pointed still. It appears that, on the 13th of September, 1787, a fortnight
after thet fugitive clause was adopted in its earliest form, and while the conven-
tion was considering the report of its committee on style, " On motion of Mr.
Randolph, the word servitude was struck out, and serct'ice ulnanimlously inserted;
the former being thought to express the condition of slaves, and tke latter free
persons."-(Madison Papers, September 13.) Thus the word "service" ceases
even to be equivocal, for it was unanimously adopted as expressing " thle con-
dition of fiee persons." And such it would have continued to express always,
if Slavery had not unhappily triumlphed over our government in all its depart-
ments, executive, legislative fand judicial.

It id not doubted tht atat. lole in the Slave States tile fugitive clause was in-
t rterpretd as applicable to slaves and that this asserted licence was at times men-
tioned as a reason for the adoption of tlie Constitution. Even Mr. Madison,
who had declared in the National Convention "that it was wrong to admit in
the Constitution the idea of property in man," argued afterwards in the Vir-
ginia Convention that "this Clause was expressly inserted to enable owners of
slaves to reclaim them."-(Eliot's Debates, vol. 3, p. 453)-all of which was
doubtless true, but the question still occurs as to the constitutional efficacy of
the clause. Mr. Ireedcll, whlo was not a member of the National Convention,
undertook in the North Carolina Convention to explain what it had done. Ho
said that the clause was intended to include slaves, but he added, "the noirth-
ern delegates, owing to their particular scruples on the sub)icet of Slavery, did
not choose the word slare to be mentioned."-(Ibid, vol. 4, p. 176)-so that on

the very statement of this expositor the question naturally arose whether slaves
were really included. In the South Carolina Convention, General Pinckncy,
who in the National Convention had first dropped tile idea of "some provision
in favor of property in slaves," boasted that this had been obtained; but he
added, in suggestive words, " we. have made the best terms for tile security of
this species of property it was il our power to make. We would hare made
better if we could."-(lbid, vol. 4, p. 286.) True enough. The slave-mas-
tes8 got all they could. If possible they would have got moro. But the ques-
tion still recurs wether in this equivocal provision they got anything. In the
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National Convention tlwy adopted a clause which was only another illustration
of "Mr. Facing-both-ways." At home, in their local conventions, they cour-
rageously insisted that it forced nnly one way. It is an old dramatist wlo tells
us tlat "Chore is a moral i;n a illan ot-witti;g himselff" and Falstaff exclaims,
in familiar words, "see how wit may be made a jackanapeses when it is upon an

ill-employ." Clearly, the wit of the slave-tnasters was "in ill-emnploy" when it
sought to foist Slavery into the text of the Constitution, and it is easy to seo
that all who engaged( in the work were like "tlhe villain oult-witting himself."
Whatever they may have thought or boasted the thing was not done.
From this review of the origin of the fugitive clause, and the circumstances

which attended its adoption, it is apparent that it has been the occasion of
infinite exaggeration and misrepresentation. Like a Pagan idol, it thas been
worshipped ada covered with gifts; but the prevailing superstition which sus-
tained the imposture has at last disal)peared, and we see nothing but a vulgar
image of painted wood.

LE(ISLATION FOR THE !tENDITION OF FUOITIVE SLAVES.
From the clause in the Constitution, the committee pass to a consideration of

the legislation founded upon it. Of course, if the clause has been-nmiunderstood,
no legislation can derive any validity from it. Nothintg can come out of n/laing;
and since there is nothing in the Constitution requiring the rendition of filuitive
slaves by the national government, there can be, (no authority for any legislation
by Congress on the subject. Therefore, tli arigumentt against the existing
statutes is complete. IBut, oil such an occasiflon, when it is proposed to reverse
an early policy of the government, tlhe committee are unwilling to stop here. It
ie important that these( statutes should be considered in their history and cllar-
acter.
As early as 1793, while Congress was sitting in Philadelphia, provisions for

the surrender of fugitive slaves were, fastened upon a bill for the surrender of
fugitives from justice, and the whole was adopted, apparently with very little
consideration. Thus, accidentally, Congress undertook to a.sslume the odious
power to organize slave-hunting. But the act was scarcely passed before the
conscience of people, not only at tile north, but even ill Maryland, began t) be
aroused against it. Granville Sharp, who, in England, so bravely manintined
our national cause ss well as tie cause of the slave, addressed a letter to the
Maryland "( Society for Promoting the Abolition of Slavery and the Relief of
Free Negroes, and others unlawfully detained in bondage," in which lie set forth
elaborately those binding rules of interpretations, which, according to English
law, require a, court to incline always in flavor of liberty. This letter purports
to have been published as a pamphlet, by order of thle society, and to have been
printed tat Baltimore, near the court-house, by I). (Itahlia, L. Yandy, and W.
Patten, in 1793. In a brief prcefice, the Marylind society thus reveal tle trials
attending the new fugitive slave act:

"Slill Slavery exists, and in the case ,f slaves scraping from their masters,
the friends of universal liberty are often eml)arassed in tlleir c'on(luct Iby a con-
flict between their principles and the obligations imposed by unwise and perhaps
unconstitutional laws."

Such is a1 contempora y record of' the sensibilities of a slave State on this
occasion; and let it be mentioned to tile honor of Maryland. But it is reason-
able to suppose that tile sensibilities of States further north were touched still
more. AMr. Quillcy, whose living memory embraces this early period, tells us

that, when an entbrcement of this act was attempted in Boston, the crowd which
thronged the room of tlie magistrate, quietly and spontaneously, opened 1a lane
for the fugittiive, who was thus enabled to save himself from Slavery, anul also
to save the country from tlhe dishonor of such a sacrifice. . Almost at the samo
time, in the patriotic State of Vermont, a judge of the supreme court of the; State,
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on application for the surrender of an alleged'slave, accompanied by docu-
mentary evidence, refused to comply, un'ess the master could show a ill of sale
from the Almighty. Such was the popular feeling wlich this earlier legisla-
tion encountered.

There is authentic evidence that this popular feeling was recognized by
President Washington as a proper guide on an occasion when lie wa personally
interested. A slave of. Mrs. Washington had escaped to New Ilillmpshire.
The President, in an autograph letter which h: s been produced in thl Senate,
addressed to Mr. Whipple, the collector at Portsmouth, and dated at Philadel-
phia, November 28, 1796, after expressing the desire of "her mistress" for the
return of the slave, lays down the following rule of conduct:

"*I do not moan, however, by this reqeust, that suchl violent measures should be
used as would excite a mob or riot, which night be the ease if she has adherents,
or even uneasy senainsaon in the minds of wllU-disposed citizens. lather than
either of these should happen, I would forego her services altogether; and tile
example, also, which is of infinite more importance.

"(GEORG1 WASHINGTON."
The fugitive never was returned; but lived to a good old age-down to a

recent period-a living witness to that public opinion which made even the
mildest of fugitive slave acts a dead letter.

At last, in 1850, after the subject of Slavery had been agitated in Congress
without interruption for nearly twenty years, a series'of propositions was
adopted, which were solemnly declared to be compromises by which all the
questions concerning Slavery were permanently settled, so as never again to
vex the country-as if any question could be permanently settled except on
the principles of justice. tlut the "gruel" was adopted, and among its ingre-
dients *" for a charm of powerful trouble " was a new fugitive shlve act, first
reported from the Committee on the Judiciary by Mr. Butler, of South Carolina,
but afterwards amended by a substitute fiom Mr. Mason, of Virginia, so as to
become substantially his measure. It is not necessary now to mention its de-
tails. Suffice it to say that in these, as well as in its general conception, it
was harsh, cruel, and vindictive. Few statutes in all history have been so
utterly inhuman; not excepting even those British statutes for the oppression of
the Irish Catlolics, wlich are pictured by Edmund Burke in words strictly
applicable to the monstrosity of-our country:

"It is truly a barbarous system, where all the parts are an outrage on the
laws of humanity and the rights of nature; it is a system of elaborate contriv-
ance, as well fitted for the oppression, imprisonment, anld degradation o' a people
and tlhe debasement of human nature itself, as ever proceeded from the per-
verted ingenuity of man."
And such unquestionably was the fugitive slave act of 1850, which'is still

allowed to remain on the statute book, a blot upon our country and our age.
Where a measure is so pltinly repugnant to reason and to authority, and on

the fice of it has so little foundation in the Constitution, any elaborate argument
against it seems superfluous, espeially at this moment, when Slavery every-
where is yielding to reedoum. The general conscience condemni the inilumim
statute, and this is enough.
But it is important to go further in order to exhibit the extent to which the

~country has been deceived on this subject. Therefore, briefly the committee
will call attention to the constitutional objections.

UNCONSTITUTIONAL USURPATION (IF POWER BY CONORESS.

Forgetting, then, for tho moment, the preamble of the Constitution, which
speaks always for justice and liberty; forgetting also the venerable maxim of
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the law, that we must incline always in favor of freedom," and also that other
maxim, that "lhe is impious and cruel who does not favor freedom ;" refusing,
according to tile requirement (f law, " to catch at anything in favor of liberty ;"
and, in spite of ill received rules of interpretation, assuming that the words of
'the fugitive clause adequately define fugitive slaves, the question then arises,
if this clause thus defiantly interpreted confers any power upon Congress.

Clearly not.
Search the Contstitution and you will find no grant, general or special, con-

ferring upon Congress the power to legislate with regard to fugitives from service
or labor. In tle catalogue 6f, powers belonging to Congress, this power is not
mentioned ; nor do(s it appear in any special grant. There is nothing in the clause
itself; there is nothing il any other clause applicable to tlis pretended power.The whole subject is left to stand on a clause which, whatever may be its mean-
ing otherwise, is obviously on its face only a corn lact, and not a grant of power.
And in this respect it differs on its fice from other provisions of the Constitu-
tion. For inrltance, Congress is expressly empowered "to establiAh a uniform
rule of naturalization, and vniflrm lawt on tlh subject of'bankruptcies, throwugh-
out the UnitedIS/ate'." Without tils grant these two important silbjects would
have fialen within the control of the States, the nationhaving no power to
establish a uniform rule thereupon. But, instead of the existing compaction
fugitive from service or labor, it would have been easy, ihad any such desire
prevailed, to add this case to the provision on nnturalization'and bankruptcies, and
to empower Congrcess .o establish a ut/iformr rule for the surrender of/1ugiives
from service or labor throughout the unitedd States. 'Then would Congress have
had unquestionable juriLdiction over this subject. But nobody in the Conven-
tion-lnot one of tile hardiest partisans of Slavery-presumed to make this
proposition. Had it been m:de, it is easy to see that it must lave been most
unceremoniously dismissed.

T'he genius of colnimon law, to which our ancestors were devoted, would have
cried out against any such concession. If we refer to its great master, Lord
Coke, front whose teachings in that (lay there was no appeal, we shall find its
living voice. In the Third Institute (p. 189) lhe thus expresses himself: "It
is holden, and so it hath been resolved, that divided kingdoms under several
kings in league one with another, are fnsanrturies for servants or subjects flying
for safety from one kingdom to another, and upon demand nmade by them are
not, b/t the laws and liberties (f kingdoms, to bo, deliv. red." UInquestionably,if such " sanctuaries " lmay be overturned, it can be only in a manner consistent
with the "* laws and liberties " of the States where the fugitive ma;y be found,
al(n not through the exercise of a domineering prerogative by Congress.

Whatever tmay be tlhe real meaning of the clause in other respects, it
is obvious that it is a compRact with a. prohibition on thle States, cmnfjrring no

power on the nation. In its n:ttural signification it is a compact. According to
thie examples of other countries, and the principles of jurisprudence, it is a com-
pact. All arrangements for tihe surrender of fugitives have !been customarily
compac(ts. Except nllder tlhe express obligations of treaty, lno nation is bound to
surrender fugitives. Especially has this been thle case with fugitives for fiee-
dom. In nmediecval Europe, cities refused to recognize this obligation itn favor of
persons even under thle same nationail government. Ill 131i,while the! Neth-
erlands and 8piin were lunitied tuder Charles V, lhe supreme council of Mechlin
rejected an application from Spaiin for thle surrender of t fugitive slave. By
express compact alone could this be oec.iured. But t.he provision of the Consti-
tution was borrowed from tlhe ordinance of the Northwestern Territory, which is
expressly declared to be a compactct" land this ordinance, finally drawn by
Nathan DaIne, of AMassachusetts, was again borrowed, in otmec of its distinctive
features, from tile early institutions of Massachusetts, among which, as far back
as 1043, was a compact of like nature with other New England States. Thue
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this provision is a compact in language, in nature, and in its whole history; as
we have already seen, it is a compact according to the intntions of our fathers
and the genius of our institutions.

There are two instances of compacts in history which will illustrate the
present words. The first is found in a treaty of peace between Alexander
ominuenus, Greek Emperor of Constantinople, and Oleg, King of Russia, in the

year of the Christian era 902, as follows:
I1I a Russian slave take flight, or even if he is carried away by any one

under pretence of having been bought, his master shall have the right and power
t') pursue him, and huntfor and capture him wherever lie shall be found; and
any person who shilll oppose the master in the execution of this right shall be
deemed guilty of violating this treaty/, and be punished accordingly."

This compact, made in the unequivocal language of a barbarous age, las long
long since cseaed to exist, and now, in our own day, Russia disdains to own a
slave.
The other instance is the compact between the New England colonies in

1043, being one of the "articles of confederation between the plantations under
the government of the Massachusetts, tile plantations under the government of
New Ply.lnouth, an4 the plantations under the government of Connecticut."
Here it is:

"4 is also agreed, that if any servant run away from his master into any
other of these confederated jurisdictions, that in such case, upon the certificate
of one magistrate in the jllu'idic: ion out of which tile said servant fled, or upon
'other due proof, the said servant xhalllbe delivered either to lis master or any
other that putrsies and things such certificate or proof."-(P'lymouth Colony
Records, vol. 9, p. 6; See, also Ancient charterss of Massachusetts, p. 722.)

Here, by words of agreement, less frank and unequivocal than those of the
earlier time, fugitives are to be delivered up. But this compact, like'its Russian
prototype, Ihs long since ceased to exist.

Unquestionably tile fugitive clause of the Constitution, whether apl)licaIlo to
fugitive slaves or not, wal. never intended to coifepor ) upon Congress, but
was simply a omnpact to receive such interpretation as the States whlero it was
enforced might choose to adopt.

AUTtORITlIES AOAINST THE POWER OF CONORESS.

But the committee do not leave this conclusion to rest merely on unanswera-
ble reason. There are authorities on the sutje!ct which add to the testimony.

HIere are the words of Chancellor Walworth, of New York, in a jtudgmcnt
pronounced in 1835, before this subject had become the occasion of political
strife. This testimony of the learned chancellor is the more important, when it
is considered that lie hlla always acted politically with that democracy which
has been such a support to Snlvely:

" I have looked in vain among the powers delegated to Congress by tile Con-
stitution for any general authority to that body to hlgislate fM» this subject. It
certainly is not contained in any express grant of power, and it does not appear
to be -embraced in tile general grant of incidenttal powers contained ill the last
clause of the Constitution relative to the power of Congress. Thl law of the
United States respecting fugitives from justice and fugitive slaves is not a law to
carry into effect any of the powers exIpres.ly granted to Congress, or aly other
power vested by the Constitution in the government of tlhe United States, or
any department or officer thereof."-(Jack vs. Martin, 14 Wen'ell, 525.)

Here, also, are the words of chieff Justice Hornblower, of New Jersey, in a

judgment pronounced in 1836. Halving shown that the clause in question con-
fers no power on Congress, he proceeds as follows:
"In short, if the power of legislation upon this subject. is not given to Oon-

gress in the second section of the fourth article of the Constitution, it cannot
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then, be found in that instrument. The last clause of the eighth section of
the first article gives to Congress a right to make all laws which shall be neces-
sary and proper for carrying into execution all the powers vested by the Consti-
tution in the government of the United States, or in any department or officer
thereof. But the provisions of the second section of the fourth article of the
Constitution covered no grant to, confides no trust and vests no powers in, tho
government of the United States. Thle language of the whole of that section
ia to establish certain principles and rules 9f action by which the contracting
parties are to be governed in certain specified cases. The stipulations respect-
ing the rights of citizenship and the delivery of persons fleeing from justice or
escaping from bondage are not grant of power to t'he general government, to bo
executed by it in derogation of State authority, but they are in the nature of
treaty stipulations, resting for their fulfilment upon the enlightened patriotism
and good faith of tile several States." * * "The argument in flavor
of congressional legislation, founded, on tlhe suggestion that some of the States
might refuse a compliance with these constitutional provisions, or neglect to pass
laws to carry them into effect, is entitled to no weight."-(The State vs. The
Sheri of Burlington, in Hub. Corp.)

Afterwards, in a published letter of 1852, the chief justice says:
Blie assured, my dear sir, my judgment, whatever it may be worth, has been

for years, and now is, in perfect accordance with yours in relation to the uncon-
stitutionality of the fugitive slave laws of 3793 and 1850."

Other judicial opinions might be adduced; but as they have been given since
the controversy on this question has raged, they would be less regarded.
But there are other opinions pronounced il tfiC ,nate, wiichl, from the char-

acters of their authors, are entitled to peculiar connideratiop.
It will be remembered that Mr. Webster gave his support to the fugitive

slave act of 1850; but, whatever mayh-ave been his vote, so far as his personal
authority could go, he condemned this act as unconstitutional. Here is his
opinion, expressed in the ftnnous speech of the 7th Marechl, 18,0:

"I have always thought,that the Constitution addressed itself to the legisla-
tures of the States, or to the States themselves. It says those persons escaping
into other States shall be delivered up, and I confess 1 have always been of the
opinion that that was' an ijlunction upon the States themselves. It is said that
a person escaCping into another State, and coning, therefore, within the jurisdic-
tion of that State, shall be delivered up. It seems to me that tIeplai import of'
the passage is that the Slate itself, in obedience to thc injunction ofthe Constitution,
shall cause haim to be delivered up. This is my ,judgment, and I have always
entertained it, and I entertain it 'wow."

"I have always entertained it, and 1 entertain it now." Such are the emphatic
words by which Mr. Webster declares his judgment of the unconstitutionality
of this act.

But hie was not alone, Mr. Mason, the actual author of the act of Congress,
thus exposed its unconstitutionality in thle very speech by wlich he introduced
it.

" In my reading of' thec uselauses of the Constitution for extradition of fugitives,
of both classes I aldance the confiddent opinion that it devolves ulpo)1 the States
the duty of providing by law both for their capture and delivery. * * *
I say, then, sir, that the true intent of the Consititution was to devolve it upon
the States as a federal duty to enforce, by their own laws, within their
respective limits, both these clauses of extriadition."-(Congressional Globe,
vol. 21, part 1, pp. 234-'5,, January 28th, 1850.)
And Mr. Butler, of South Carolina, at a later day, said:
" Under the Constitution each State of itself ought to provide for the rendition

of all fugitives from labor to their masters. This was certainly the design
of the ('onstitution."-(Congredsional Globe, June 26, 1854.)

13
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Such are some of the nuthoritics, judicial and political, by which tho power
of Congress over l!is subject. is denied. And yet, in tile face of all authority,
and in defiance of reaiton, Congress assumed this power. It was done at tile
demand of Slavery, and for tho protection of Slavery. Of course, such an as-

sumption of undelegnted power was a usurpation at the time, and it is a usurp-
ation still-doubly hateful when it is considered thl:t it is a usurpation in tho
name of Slavery. It id hard to think that Congrc"- was driven to an uncon-
stitutional assumption in such a cause, and that, contrary to sovereign rules of
interpretation, it was co. strained to lean to Slavery rather than to freedom.
But the time has come at last when it may recover the attitude which belongs
to it undetr the Constitution.

In advising the repeal of the fugitive slave act, it is enough to show that it
is founded oi a usurpation by Congress of power not granted ly the Constitu-
tion. But even admitting tlhe power, a slight examination will show that it has
been executed in defiance of the Constitutihn.

1The constitutional Olbj(ctions to the fugitive slare act are abundant. It is
not too much to aBiy, that in every section and at every point it is repugnant to
admitted principles of con4tit uitonil law.

UNCoNSTITUTIONALI DENIAL OP TRIAL BY JURY.

Foremost among these objections it is proper to put the denial of a trial by
jury to the fugitive, whose liberty is in question. It is well known that Judge
Story, who pronounced the opinion of tlhe Supreme Court affirming the consti-
tutionality of the nearly fugitive slave act, declared that tile necessity of a trial
by jury had not been arguellbe'ore the court, and that in his opinion this was
still an "open question."--(St/rt/' Life and Letters, vol. 2, p. 396.) It has
never been argued since; Ibut it is difficult to say that it is still anl " open question."
Thlo battles of freedom are never lost, and tle longer tlis riglit lin.s been denied
the more its justice has become apparent, until at last it shines resplendent be.
yond all contradiction. Even if there were any doubt of tile obligation of
Congress, tlere can be no doubt of the power. Nobody denies that congress ,

if it legislates on this inalt',r, may allow a trial by jury. But here again, if it
may, so overwhelming is tihe claim of justice, it MUsl'.

'The text of tile Constitution leaves the case beyond question. And here, on
the threshold, two necessary incidents of the delivery may he observed: First,
it must be made in 'the State where the flugtitive is found; and, secondly, it
restores to the claimiult his complete control over the person of thle victim, so
that he may be, conveyed to any part of the country where it is possible to lholl
a slave, or he may be sold on tile way. From tlese circumstance's, it is evident
that tile proceedings cannot be regarded, in any just sein*e, as preliminaryy or

auxiliary to some fintur'e formal trial, as in the case of the surrender of a fugi-
tive from justice, but as complete in themselves, final and conclusive.

It is because of' thle contempt with which, to thle shame of our country, under
the teachings of Slavery, nme have thus far regarded tlhe rights of colored per-
sonls, that courts have been willing for a rtomelnt to recognize the constitutional
right to lurl a human being into bonidage, without a trial by jury. Had the
victims, in point of f;at, been white, it is easy to seO that tire rule would have
been different.. But it is obvious tliat under the Constitution, the rule must be
the same for all, whether black or white.
On the one side is a question of Iroperty; on the other side is the, ital ques-

tion of human freedom in its most transcendent form; not merely freedom for a

day or a year, but for life, and the freedom of generations that shall succeed so
long as Slavery endures. But whether viewed as a question of property or a

question of liuman freedom, the requirement of the ConAtitution is equally ex-

plicit, and it becomes more explicit as we examine its history. It is well known
that at the close of the national Convention Elbridgo Gerry refused to sign the
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Constitution, because, among other things, it established "a tribunal wi'howt
juries--: star chamber as to civil eases." Many united in this opposition, and
on the recommendation of the first Congress an additional safeguard was added
in the following words: "Iln suits avt romm;n law, where tlhe value in contro-
versy shall exceed twenty dollars, the right of trial byjury shall bepresared."
Words cannot be more positive.
Three conditions, according to this amendment, are necessary. First, there

must be "a suit.' But the Supreme Court, in the case of Co'etns vs. Virginia,
(6 Wheaton, 407,) have defined a suit to be " the prosecution of some claim,
demand, or request," thus allirming that the "claim" for a fugitive is "a suit."
Secondly, theremust b)e a stit. "at common law." But. ere again the Supremo
Court, in the case of Par.sns. vs. BeTd;lbrd, (3 Peters, 456,) while considering
this very clause, has declared tlhatl "in a just sese this amendment may well be
construed to embrace all suits which are not of equity or admiralty jurisdiction,
whate'lr may be the pecrulirform which/ th/y may assume to settle legal rights;"
and clearly, since .tlie claim for ia fugitiveo is not a suit in equity or admiralty,
but a sulit to settle what are called "legal rights," it must, of course, be " a
nsit at common law." Thirdly, the value in controversy must exceed twenty
dollars." But here again the Supreme Court in tle case of Lee vs. Lee, (8
PIters.'s R., 4 1,) on a question as to jurisdiction founded on the " value in contro-
versy," has declared that tlle freedom of the petitioners, which was the matter
in dispute, "was not susceptible of pecuniary valuation," showing that silce
liberty is above price, the claim to a fugitive always necessarily presumes tliat
"the value in controversy exceeds twenty dollars."

'Thus, by a series of' separate decisions of tlhe Supreme Court on the three
points involved in the interpretation of this clause of the Constitution, it is
clear, beyond question, tlat tlhe cltim to a fugitive is, first, "a suit;" secondly,
"at common law;" thirdly, " whl're the value in controversy exceeds twenty
dollars;" so that trial by jury is expressly secured.

But even if tlhe Supreme Court had been silent on tlis question, the argu-
ment from the old books of' the common lli wi llol l)e unanswerabl)e. We arc told
that there is nothing new under tlh sun. Certainly, long before 'our Constitu-
tion the claim for a fugitive slave was known to tlhe common law. In early
history, and down even to a late period, tlhe slave in England was gener-
ally called a villain, though, in the original Latin forms of judicial proceed-
ings, natilus implying Slavery by birth. Of course, then, as now, , the slave
s:inmetimics ventureil to escape from his master; but the common law supplied
the appropriate remedy. The claim was prosecuted by a "suit at common
law,"' to which, as to every suit at common law, thel trial by jury was neces-
sarily attached. Blhckstone, in his (Jommn ntaries, (vol. 2, p. 93,) in words
which must have, been known to all the lawyers of the convention, said of evil-
lains: "They could not leave their lord without Ili permission; but, if they
ran away or were purloined from him, might be claimed antd recorered by
action, like 'beasts or other cattle." But this word "action" of itself implies
"a suit at common law," with trial by jury.

T'he firms of' proceeding in such cases are carefully preserved in those books
which constitute the authoritative precedents ot tlhe common law. There'! are
the writs, counts, pleadings, and ju(lgments, all ending in trial by jury. They
will be tound in FitzherberltsNa'lira Brevium, (vol. 1, p. 76.) IThe year
books andt books of entries are full of them. Clearly and indisputably, in Eng-
land, where the common law has its oiiginl, a claim for a fugitive slave was "a
suit at common law," recognized as Puclh among its old alnd settled proceedings,
as much as a wiit of replevin for a horse( or ai writ of right, for land. It follows,
then, that the requirement of the Constitution, read in the illumination of the com-

mon law, naturally and necessarily embraces proceedings for the recovery of
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fugitive es so far aa any .wch are inStifced or allowed under the Constitu-.

And this irresistible conclusion has the support of a senator from South Caro-
liia in ar earlier period of our history, before passion had obscured reason and;
conspiracy against the Union had blotted out all loyalty to truth. In reply to
a proposition, in 1818, to refer the claim of the mater to a judge without ia
jiry, 'Mr. Smith, speaking solely in the interests of property, thus expressed
himself

This would give the judge the sole power of deciding the right of property
the matter claim in hi tlaves, instead of trying that right by a jury, as pre-
cribed by tAe Costitution. He would be judge of matters of law and matters
of fact--clothed with all the powers of a court. Such a principle is unknown
in your system ofjurisprudece. Your Constitution hatforbid it. It preserve.
the right of trial by jury in all cases where the value in controversy exceeds
twenty dollars."--(Annul of Congress, 15th Cong., 1st sess., vol. 1, p. 232.)

Thus, in those days, a partisan of slavery, while asserting. its divine origin,
and vindicating the rendition of fugitive slaves, recognized the daim of the mas-
ter as a "suit nt common law," to be tried by a jury; and this he insisted was
prescribed by the Constitution. But if this senator could claim a trial by jury
for the protection of his pretended property, with much greater reason might the
fugitive claim a trial by jury for the protection of his liberty. Surely, now,'
when liberty is regaining her lost foothold in the Republic, this protection will
not be denied.

OBJECTIONS TO 'TIAL BY JURY.

To all this array of reason and authority there have been but two attempts
at reply, so far as the committee is informed..

1. The first of these attempts asserts that the rendition of the slave under
the act of Congress is a "preliminary" proceeding, in the nature of extradition,
which does not establish any right between the parties, but simply hands the
slave over to the local jurisdiction from which he escaped, and that, therefore,
trial by jury is unnecessary. But this pretension is founded on a plain misappre-
hension. It forgets, in the first place, that by ancient authority a "claim" for a
fugitive slave is unquestionably a " suit at common law," to be determined by a
jury bJeore the judgment of rendilion. And it forgets, in the second place, that
the procedings are in no respect preliminary;" that they do not contemplate any
other trial between the parties, but that they fix absolutely the relations of the
parties, making one of them master and the other slave; that the certificate of
rendition is absolute and unimpeachable by any human tribunal, so that the
claimant, from the moment of its issue, may assert an unqualified ownership over
the fugitive; that, under this certificate, he may proceed at once to demand ser-
vioe and labor, and may enforce his demand by the lash; and that, instead
of returning the victim to that local jurisdiction from whicl he is alleged to
have escaped, the claimant may hurry him, chained and manacleS, to some distant
plantation, where the only judge will be an overseer, and the only jury will be
the creatures who aid in enforcing a vulgar power. And this argument forgets,
also, that this cruel judgment may be indicted upon a freeman whoyperhaps, has
never left his northern home, but whose fate will be fixed beyond appeal by the
certificate of a commissioner. Surely the simple statement of this case is enough.
But the very word " preliminary" suggests the inquiry, to what Prelimi-

nary is not an adjective that supports itself. It requires an adjunct, or an abut-
ment on which to rest. Itis the beginning or introduction to some further
proceeding. It is something incomplete or unfinished. If it be judicial in char-
acter, it necessarily contemplates some further judicial proceeding. The judge
who pronounces a preliminary judgment must necessarily have in his mind the
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judgment which is to follow, and he must recognize his relation to it. But it
there is no judgment to follow; if there is no contemplation of any further judi-
cial proceeding; if the actual proceeding is complete and finished; if it is not the
beginning or introduction to any further proceeding; if there is nothing on which
the adjective preliminary" can rest, it seems absurd to call the proceeding by
this name. It is essentially final, and euch is tle unquestionable character of
the proceeding under the fugitive slave act. To call it ( preliminary," and on
this ground to attempt an apology for the denial of trial by jury, is only another
illustration of the devices employed by Slavery to baffle the demands of freedom.

But it is still said that there may be another trial in the State whither the
slate is conveyed. On this assumption it has been well remarked, that if, con-
trary to the general principles of law which attach to the decision of a competent
tribunal a conclusive force as to the same right between the same parties, there
could be any trial in the slave State, it is sufficient to observe that it is another
trial, and in no respect a continuation and completion of the proceedings before
the commissioners. The only trial possible would be an original suit brought
for his freedom by the alleged slave against his actual master, whosoever he
might be; for the claimant may have already sold him to another. But there
can be no legal connexion between the two proceedings. Each is original, and
must be decided on its own merits. In the ne ase the actual claimant, who-
soever he may be, is plaintiff, and the slave is defendant; and in the other case,
the slave is plaintiff, and the actual master, whosoever he may be, is defendant.
And the first proceeding is preliminary to the other, only as an illegal imprison-
ment is preliminary to a suit for damages. The whole pretension is lost in its
absurdity.

2. The second attempt at reply to the argument for a trial by jury may be
given in the words of the author of the fugitive slave act himself: In the de-
bate which occurred on its passage, Mr. Mason thus expressed himself:
" If you pass a law which shall require a trial by jury, not one man in twenty

whose slave escapes will incur the risks or expense of going after the fugitive.
It proposes a trial according to all the forms of the court. A trial by jury
necessarily carries wiith it a trial af the whole right, and a trial of the right to
service will be gone into according to all the forms of the court in determining
upon any other fact. T* * This involves the detention of the fugitive in
the mean time, a detention that is purely informal; and whether the jury should
or should not render a righteous verdict in the end is a matter I will not inquire
into, for it is perfectly immaterial, as the delaiy itself would .fectually defeat the
right of'reclamation."--(Congressional Globre, vol. 22, part 2, p. 1584, 31st Con-
gress, 1st session.)

Thus, in a question of human freedom, the delay incident to a trial by jury
was unblushingly asserted as a sufficient reason for the denial of this right.
On a pretension so repulsive, it is enough to say that its feebleness is exceeded
only by its audacity.
The committee, therefore, put aside the attempts at reply, and confidently

rest in the conclusion that the denial of trial by jury to a person claimed as a
slave is an unquestionable violation of the Constitution.

UNCONSTITUTIONAL DELEGATION OF JUDICIAL POWER TO COMMISSIONERS,
WHO ARE NOT JUDGES.

There is still another objection on account of unconstitutionality, which
may be treated more briefly; but it is not less decisive than the two objections
already considered. It is founded on the character of the magiatate to whom
is committed the adjudication of the great question of human freedom, than
which none greater is known to the law.

If it were a question merely of property above twenty dollars; if it were a
Rep. Corn. 24-2
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question of crime, involving imprisonment under the laws of the United states;
especially if it were a question involving life, the trial must be by a judge duly
appointed by the President, by and with the advice and consent of the Senate,
holding office during good behavior, receiving for his services a fixed compensa-
tion, and bound by a solemn oath of office. But this great question of human
freedom is committed to tle unaided judgment of a petty magistrate, called a

commissioner, appointed by the court instead of the President, holding his office
during tlhe will of the court instead of during good behavior, paid by fees
according to each individual case, instead of receiving for his services a fixed
compensation, and not bound by any oath of office.
A claim for the rendition of a fugitive from service or labor, constituting, as

it does, "a suit at common law," and also "a case arising under the Constitu-
tion," must be determined by a judicial tribunal; but a commissioner is not a

judicial tribunal, nor is lie in any sensea judge, so that he is not entitled under
the Constitution to exercise this extraordinary jurisdiction.
As a " suit at common law," the claim must be tried by the tribunal which

has jurisdiction of suits. But a commissioner can have no such -jurisdiction.
As " a case arising under the Constitution," it falls under the judicial power

of the United States; but a commissioner is no part of this power.
There are two provisions of the Constitution which place this conclusion beyond

question. First. By article I I , section 7, it is declared that "thejudicial power ofthe
United States shall be vested in one supreme court, and in such inferior courts as
the Congress may from time to time ordain and establish. 'IThe judges, both of
the supreme and the inferior courts, shall hold their office during good behavior,
and shall at stated times receive for their services a compensation, which shall
not be diminished during their continuance in office." Secondly. By article III,
section 2, it is declared that ( the judicialpower shall extend to,all cases in law
and equity under this Constitution, the laws of the (.?ited States, and the
treaties made, or which shall be made, under their autlhoiity." Here it appears,
first, who are the judges constituting the judicial power of tile United States;
and secondly, what is the extent of this power. But a commissioner clearly is
not judge, or any part ofthejudicial power. 'Therefore, by inevitable conclusion,
he cannot have jurisdiction of any " case arising under the Constitution." But
the Supreme Court has expressly decided that tle proceeding by a claimant for
the delivery of an alleged slave constitutes in the strictest sense a controversy
between the parties, and a case arising under the Constitution of tile United
States, with the express delegation of judicial power given by that instrument."
-(Prigg's case, 16 Peters, 616.)
,And yet a commissioner, dressed in the smallest and briefest authority, is put

forward to determine this great case under the Constitution, and his judgment
is declared to be final, and even without appeal. The fugitive slave act proclaims
expressly (section 4) that "hlie shall have concurrent jurisdiction with tie judges
ofthe circuit and district courts of the United States;' '(section 6) that"he shdll hear
and determine tile case of the claimant in a summary manner;"anid (section 6) that
"his certificate shall be conclusive of the right of tile person in whose favor
granted to remove such fugitive to tlle State or Territory from which lie escaped,
and shall prevent all molestation of the said person by any process issued by
any court, judge, magistrate, or other person whatsoever." Suclh are the
plenary powers conferred upon thle commissioner, together -with an eminent
jurisdiction concurrent with judges of the circuit andl district courts. This
act, as originally introduced by Mr. Butler, before the substitute of Mr.
Mason, intrusted this concurrentjurisdictiont to the whole army of postmasters;
but a trumpery commissioner, appointed by a court, is as little entitled to exer-
cise it as a postmaster. It is not doubted that, under existing statutes, a com-
missioner may be appointed to take depositions and ackuowledgments of bail,
and also to arrest, examine and detain offenders for trial. Thus much a court
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may authorize; but a court cannot delegate to a commissioner therower of
trying a cause, whether "a suit at common law" or "a case arising under the
Constitution ;" nor can Cougrcss authorize a court to delegate thispower. The
whole pretension is a discredit to the jurisprudence of tle country.
Such are three principal objections to the constitutionality of this act. One

alone is enough. The three together are more than enough.
OTHER OBJECTIONS TO THE FUGITIVE SLAVE ACT.

But there are other objections to which the committee merely allude.
The offensive act, defying the whole law of evidence, authorizes a judgment

which shall despoil a man of his liberty on ex part testimony, by affidavits,
without the sanction of cross-examination.

It practically denies the writ of habeas corpus, ever known as the palladium
of the citizen.

Contrary to the declared purposes of the framers of the Constitution, it sends
the fugitive back "at the public expense."
Adding meanness to the violation of the Constitution, it bribes the commis-

sioner by a double fee to pronounce against freedom. If he dooms a man to
Slavery the reward is ten dollars, but saving him to freedom his dole is five dol-
lars.
As it is for the Iublic weal that there should bo an end of suits, so, by the

consent of civilized nations, these must be instituted within fixed limitations of
time; but this act, exalting slavery above even this practical principle of uni-
versal justice, ordains proceedings against freedom without any reference to
lapse of time.

Careless of the feelings and conscientious convictions of good men who cannot
help in the work of thrusting a fellow-being back into bondage, this act declares
that " all good citizens are. hereby commanded to aid and assist in the prompt
and efficient execution of this law;" and this injunction is addressed to all alike,
not excepting those who religiously believe that the l)ivine mandate is as biild-
ing now as when it was first given to the Hebrews of old: " THOU SHALT NOT
DELIVER un/to his master the servant whtic is escaped from his master unto
ltfee; hle Fhall dwell with thee, even among you, in that plac ew herehe shall
choose, in one of thle gates where it liketl him best; thou shalt not oppress him."-
(Deuteronom/,, cl. 23, verses 15 and 16.) The thunder of Sinai is silent and the
ancient judgments lhve ceased; but an act of Congress, which, besides its
direct violation of' thiis early lawt, offends every sentiment of Christianity, must
expect the judgments of men, even if it escapes those of' eaven. Perhaps the
sorrows and funerals of this war are so many warnings to do justice.

Btll this act is to be seen not merely in its open defiance of the Constitution,
and of all the decencies of legislation; it must be considered, also, in two other
aspects: firlt, in its consequences; and secondly, in the character of its authors.
The time at last has come when each of these may be expose;l.

CONSEQUENCES OF 'rTH FU0ITIVE SLAVE ACT.

And, first, as to its consequences. In the history of the African race these
can never be forgotten. Since the first authorization of the slave trade nothing
so terrible had fallen upon this unhappy people, whether we contemplate its
cruelty to individuals or the widespread proscription which it launched against
all who were " guilty of a skin not colored as our own."

It is sad to know of suffering anywhere, even by a single lowly person.
But our feelings are enhanced when individual sorIows are multiplied and the
blow descends upon a whole race. History, too, takes up the grief. 'The Jews
expelled from Spain by merciless decrees; the Huguenots driven from France
by the revocation of the edict of Nantes; our own Puritan fathers compelled to
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exile for religious freedom; all these receive a gushing sympathy, and we detest
the tyrants. These were persecutions for religion in days of religious bigotry
and darkness. But an American Congress, in this ae, of Christianl light, not in
the fanaticism of religion, but in the fanaticism of Slavery, did an act which
can find companionship only with these enormities of the past. The fugitive
slave act carried distress and terror to every person of African blood in the free
States. All were fluttered, as the arbitrary edict- commenced its swoop over
the land The very rumor that a slave hunter was in town so shook the nerves
of a sensitive freeman, on whom was tle ban of color, that he died. To large
numbers this act was a decree of instantaneous expulsion from the Republic,
under tile penalties of Slin cry to them and their heirs forever. Stung with
despair, as many as 6,000 Christian meni and women, meritorious persons-a
larger band than that of the escaping Puritans-precipitately fled from homes
which they had established, opportunities of usefulness which they had found,
and the regard of fellow-citizens, until at last, in an unwelcome northern cli-
mate, beneath the British flag, with glad voices of free lon on their lips, though
with the yearnings of exile in their hearts, they were Inptpy in swelling tlie
chant " God save the Queen"

But such an injustice cannot be restrained in its influence. WhereverC it
shows itself it is an extension of Slavery, with all tie wrong, violence, and bru-
tality which are the natural outgrowth of Slavery. The free States becaife
little better than ahuge outlying plantation, quivering under the la.ls of the
overseer; or rather they wero a diversified hunting-ground for tlie flying bond-
man, resounding always with tle "halloo" of' the huntsman. There seemed to
be no rest. The chase was hardly finished at Boston, before it broke out at
Philadelphia, Syracuse, or Buffklo, and then again raged furiously over the prai-
ries of the west. Not acase occurred whicl did not shock the conscience of
the country, and sting it with anger. 'lThe records of the time attest tle accuf
racy of this statement. Perhaps there is no instance in history where human
passion showed itself in grander forms of expression, or whei'e eloquence lent all
her gifts more completely to the demands of liberty, than tle speech of an em-
inent character now de id and buried in a foreign lanl, denouncing the capture
of Thomas Simnms, at Boston, and invoking the judgment of' God and ima
upon the agents in this wickedness. That great effort cannot be forgotten in
the history of humanity. But every ease pleaded with an eloquence of its own,
until, at last, one of those tragedies occurred which darken the heavens and cry
out with a voice that will be heard. It was tile voice of a mother standing
over her murdered cllild. Margaret Garnerlld esca;ed from Slavery with three
children, but she was overtaken at Cincinnati. Unwilling to see her offspring
returned to the shambles of the south, this unhappy person, described in the testi-
mony as " a womanly, amiable, affectionate niother," determined to save them in tlhe
only way within her power. With a butcher knife, coolly and deliberately, she
took the life of o ne of the children, described as " almost wlite, and a little
girl of rare beautyy" and 'attempted, without success, to tak tlie life of the
other two. To tlhe preacher wlho interrogated her, slhe exc:laimled: 1"Tle clhild
was my own, given me of God to lo lhe best a mother could il its behalf.
I have done the best I could; I would have done more and better for the restt;
I knew it was better for them to go home to God thani:ack to slavery." lBut
she was restrained in her purpose. Thle fugitive slaveact triumnplhcd, and after
the determination of sundry questions of jllrisdiction, tills devoted historic
mother, with the two children that remained to her, alld thlit dead body of tle
little one just emancipated, was escorted by a national guard of armed men to
the doom of Slavery. But her case did not end with this revolting sacrifice.
So long as the human heart is moved by human suffering, the story of this
mother will be read w;th alternate auger and grief, while it is studied as a per-
petual witness to the slaveholding tyranny which then ruled the Republic with



REPEAL OF FUGITIVE SLAVE ACTS. 21

execrable exactions, destined at last to break out in war, as the sacrifice of Vir-
ginia by her father is a perpetual witness to the decemviral tyranny which ruled
Rome.

But liberty is always priceless. There are other instances less known in
which kindreed wrong has been done. Every case was a tragedy-under the
forms of law. Worse than poisoned bowl or dagger was the certificate of a
commissioner-v-lw was allowed, without interruption, to continue his dreadful
trade. Even since tile rebellion for Slavery has been raging in blood, the pre-
tension of returning' slaves to their masters has not been abandoned. The
piety of Abraham, wh^Ooffered up Isaac as a sacrifice to Jehovah, has been
imitated, and the country has continued to offer up its fugitive slaves as a sacri-
fice to Slavery. It i., reported, on good authority, that among the slaves thus
offered up was one who, by his communications to the government, had been
the means of saivilng upwards of one hundred thousand dollars. And here in
Washington, since the beneficent act of emancipation, even in sight of tlie flag
floating from the national Capitol, tile fugitive slave act h1as been made a scourge
and a terror to innocent men and women

If all these pailJs and sorrows had redounded in any respect to the honor of
tli country, or had contributed in any respect to tle strength of the Union, then
we might confess, perhaps, that something at least had been gained. But, alas!
there has been nothing but unmixed evil. The country has suffered in its good
name, wlile foreign nations have pointed with scorn to a republic wlich could
sanction such indecencies. Not a case occurred whicli was not greedily chron-
icled in Europe, and circulated tlere by the enemies of liberal institutions.
Even since tile rebellion began, in tle name of Slavery, tile existence of this
odious enactment unrel)ealed on our statutt-book hlas been quoted abroad to
show that tlie supporters of the Union are as little deserving of sympathy as
the rebel slavemongers. But from tle enforcement, of this enactment tlhe Union
has suffered; for not at slave was thrust back into bondage without weakening
those patriotic sympathies, north and south, wlich are its best support. The
natural irritation of the north s it beheld all the safeguards; of freedom overthrown,
and SlaVery triumphant in its very streets, was encountered by a savage exulta-
tion in thle south. which seieed to dance about its victims. Each instance was
the occasion of new exasperations on both sides, which were skilfully employed
by wicked conspirators "to fire tlie southern heart."

AUTHORS OF TIlE FU(IITIVE SLAVS ACT.

Such are some of tlhe consequences of this ill-fated measure. But the duty of'
the cominittee cannot be perfobrned( without glancing at its autIhors also. It is
by an easy transition that we pass) from one to tlte other, for the two are in
natural harmony. Each may be read in tlhe light of tle other.

Anid wlo were the authors of tlie fugitive slave act? ' Tle answer may be
general or special.

If gteeral, it may be said tllat its authlior.i were tlhe representatives of Slavery,
constituting that same oligarchy or slave power which ains madly plunged this
country into civil waVr. Some of them even at the time of its enactment were
already engagedd in trelasonable conspiracy againstt the Union. They thought
little of any pretenided iinterests'in property; but they were occupied with two
controlling ideas: first, how to unite their own people at home; and, secondly,how to insult and subjugate the free States. Tie' fugitive slave act furnished
a convenientagency for this double purpose, and was naturally adopted by men
who had lost the power of blushing as wll tas tlhe power of feeling.

Unquestionable facts will show how little real occasion there was for this
barbarous enactment. It is now established by the report of the census of
1860 that the loss of slaves by escape was trivial. According to tis docu-
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ment (the whole annual loss to the southern States from this cause bears less
proportion to the amount of capital involved than tile daily variations which,
in ordinary times, occur in the fluctuations of State or government securities in
the city of New York alone."-( Compcndium of Census for 1860, p. 12.) Such
a statement is most suggestive. But tlie official tables furnish confirmatory
details. From these, it appears that during the year ending June 1, 1860, out
of 3,949,557 slaves, only 803 were able to escape, being one to about 5,000, or at
the rate of one-fiftieth of one per cent. Then, ngain, out of inore than one million
of slaves in tlie border States in 1860, fewer than 500 escaped. Such are the
authentic facts. But this is not all. T1he slave who laLd succeeded in escaping,
even when re-einslaved, was never afterwards regarded aa good property. All
the work he could do would not compensate for Iis bad example. Jefferson
Davis, in the frankness of an address to his constituents at home in Mississiippi,
on the 11tl July, 1851, said openly that he did not want any fugitive slaves
sent into his State; that "such stock would be a curse to the land, for with tho
knowledge they lhad gained they would ruin tlle rest of the slaves, and very
probably give rise to the most dreadful consequences;" and he concluded by
announcing that "hle would not have in his quarters a negro brought from the
north on any account wliatever."--( southern Press, August 8,1851.) And yet,
in the face of these authentic faIts, showing how few escaped, and then in the
face of an insntinctive repugnance to allow slaves who had once tasted liberty to
mingle with other slaves, this atrocious statute was enacted, and its enforce-
ment was maintained at the point of the bayonet, while Jefferson Davis was
Secretary of' War.
There have been wars of pretext; but here was an act of legislation, which,

whenever enforced, was a ptt, war, and its origin was a pretext. It was
nothing lut a pretext through which the representatives of Slavery sought to
enforce a flagitious power. Thle pretext was worthy of the legislation, and
both pretext and legislation were inl harmony with tlle Iauthors, wlo drew their
motives of conduct from Slavery, and nothing else. 'The same spirit which
triumphed in tile fugitive slave act, on a pretext, has at last broken forth in
rebellion, on a pretext also. Each was under tle pretext of maintaining Slavery,
anld each proceeded from the same influence.

Speakliig, then, in general terms, the authors of tle fugitive slavelact were
the authors of the rebellion. 'I'hec olne and tlhe other have the same pater-
nity, as unquestionably tll(y have a family likeness.

If, however, we go still further and( seek tihe individual authors of this odious
measure, tile forerunner of the rebellion, it will be easy to point them out.
The bill was first reported to thle Senate by Mr. Butler, of South Carolina, so

that in its origin it mily be traced directly to tile hot house of nullification,
treason and rebellion. Buti Mr. Mason, of Virginia, subsequently moved a sub-
stitute, which was adopted and became the existing stlattte, so that this enormity
stalked into life under tie patronage of a senator from Virginia. Public report,
which is entitled to )belief; attributes this substitute to the cuhning hand of Mr.
Fauikner, also of Virginia; but oln moving it in tlie Senate, Mr. Mason made it
his own, and pressed it witli untiring pertinacity, as the Glohe amply attests,
until it became the law of tile llad, so far as such a measure .canI iln any just
sense be "law."

But whether its authors be found in States or individuals, there is about it tho
same smell of rebellion. Proceeding first from South Carolina, it was adopted
by Virginia, like the rebellion itself. A senator from Virginia took from South
Carolina tlle final responsibility-as an aged miidmnan from Virginia asked and
obtained l)ermission to point the first gun at Fort Sainter. Nor are the two
events unlike in character. T'1 fugitive slave act was levelled at the Union
'hardly less than the ba;ttcerie at Charleston when they opened upon Fort
Sumter.
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Such are tile authors, general and special, of this wickedness. Thle senator
from South Carolilna is. dead ; but tile representatives of Slavery still live, and
so also do the two authors from Virginia. 'l'Tus (lo the representatives of
Slavery, though now in open rebellion, continue, through an unrepealed statute,
to insult the loyal States, to degrade the Rtlpublie, and to rule tlhe country which
they have tried to ruin. And thus (do two audacious rebels-one the pretended
minister of the rebellion at London, and the other an officer in the rebel forces-
still enjoy among us a malignant power, while, with a long arm not yet ampu-
tated, they reach even into the streets of Washington, and faisten the chains of
the slave.

CONCLUSION.

To all this there is one simple answer, and Congress must make it.
A clause of the Constitution, contrary to all commanding rules of jurispru-

dence, has been interpreted to sanction the hunting of slaves; and thie same
clause, thus interpreted, has been declared, contrary to all the testimony of his-
tory, to have been an original coTmpromise of the Constitution, and a corner-
stone of the Union. On tlis clause, thus misinterpreted and thus misrepresented,
an act of t congress has been founded, which, even assuming that the clause is
strictly applicable to fugitive slaves, is many times unconstitutional, but especially
in three several particulars (1,) as a usurpation by Congres of' powers not
granted by tlhe Constitution; k2,) as a denial of trial by jury in a case of per-
sonal liberty, and a suit at common law; and, (3,) as a concession of the case of
personal liberty to the unaided judgment of a single petty mn.tgistrate, without
any oath of office, constituting no part of thejudicial power; appointed not by the
President with the consent of tle Senate, but by tlhe court; holdlilg his office, not
during good behavior, but merely during the will of the court;lnd receivingl,
not a regular salary, but fees according to each individual l ase. But even if Ilis
act were strictly constitutional in all respects, yet, regarding it in its terrible
consequences, and in it.s rebel authors, it is none teleless offensive; for, from
the beginning, it wans a scourge to the African race, and a grievance to lthe whole
country-a scandal abroad anta dead-weight upon tle Union at home, while it
was tlie arcl contrivance of men who, aitlhe time, were rebel at heart, and alre now
il open rebellion-devised as an insult to tlhe free St;ates, anld as a badge of sub-
jugation. Such a statute, thus utterly unconstitutional in every respect, and
utterly inischievous in all its consequences and influences, while it is peculiarly
obnoxious in its well-known authors, ought to be repeal ed without delay. If
consistent with parliamentilaryilusage, it ought to be torn from thle volumes of tlhe
law, so that there should be no record of such an abuse and such a shame.

Unhappily, the statute inust always rematnin in tlhe pages of our history. lBut
every day of delay in its repeal is hurtful to tle national cause, and to the
national name. Would you put down the rebellion ? Would you lupltold our
fame abroad? Would you save the Constitution from outrage? Would you
extinguish Slaveryt Above all, would you follow the Constitution, and esta-
blish justice? Then repeal this statute at once.
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MINORITY REPORT.

MARCH 1, 1864.

Views of the minority, submitted by Mr. Buckalel, and ordered to be printed
with the report of the committee.

The undersigned, a minority of the Committee on "Slavery and the Treat-
mcnt of Freedmen," to which committee wefe referred sundry petitions for the
repeal of all existing laws of the United States for the rendition of fugitive
slaves, have found themselves unable to agree with the majority of the com-
mittee in the views expressed by them in their proposed report to the Senate,
o* to concur with the majority in reporting a bill in accordance with the prayer
of the petitioners.
The majority of the committee declare the acts of Congress of 1793 and 1850,

in aid of the reclamation of fugitives from service and labor, to be unconstitu-
tional and inexpedient, and their report is a resume of the arguments which
heretofore have been made against such congressional legislation. It is, there-
fore, a proper occasion 'or restating the grounds upon which Congress proceeded
upon former occasions in making provision by law for the reclamation of fugi-
tives from labor, and to refute and repel once more the impassioned and unjust
objections by which that action of Congress has been assailed.
The fourth article of the Constitution contains seven miscellaneous provisions,

the third and fourth of which, contained in the second section, are as follows:
"A person charged in any State with treason, felony or other crime, who

shall flee from justice and be found in another State, shall, on demand of the
executive authority of the State from which he fled, be delivered up, to be
removed to the State having jurisdiction of the crime."
"No person held to service or labor in one State under the. laws thereof,

escaping into another, shall, in consequence of any law orregulation therein, be
discharged froln such service or labor, but shall be delivered up ori claim of
the party tq whom such service or labor may be due."
These clauses may be described as in the nature of clauses of extradition,

and if they appeared in a treaty between States perfectly independent of each
other, and without a common agent or authority for the determination of ques-
tions between them, would be executed exclusively by the political authority of
the State where the fugitive from justice or labor should be found. 'hey would
be only articles of compact or agreement between independent parties, the
execution of which would be a question of good faith in the party upon whom
the obligation would rest. And the remedy for a breach of the obligation would
be by the action of the State aggrieved, in a resort to war, reprisal, or other
means of redress known to international lhw.

But our States are not wholly independent of each other. They are associa-
ted together in a constitutional union, and have a joint representative or agent
in the government of the United States. And the instrument by which that
association is created, and that government established, cannot be rescinded, or
changed, except by the formal action of the political bodies which formed it,
acting in the manner prescribed in the instrument itself. In fact, so intimate is
the association, that it loses the character of an alliance or league of independent
States (dependent upon the free assent of the parties for its continuance) as to

Rep. Coin. 24-3



26 REPEAl OF FUGITIVE SLAVE ACTS.

all subjects, whether of power or duty, embraced in the agreement of union.
The several States, and the people of each, are bound by the action of the com-
mon government upon all subjects committed to its jurisdiction.
And as to the stipulations above mentioned, which relate to the return of

fugitives from one State to another, it must be manifest that the relation of the
States would be different if they were wholly independent of each oth(r.
Doubtless the duty of executing the stipulation would be the same, but its
obligation would be imperfect, or at least, its sanction would be different.

If there be no jurisdiction in the government of the United States over this
subject of the return of fugitives, it is manifest that there is no sanction or
power whatsoever for the enforcement of the right of reclamation against a
defalting State-against a State which declines to execute, or opposes tle ex-
ecution of the Constitution, and we would arrive at the absurd or improbable
conclusion that a solemn right and duty were created without any possible rem-
edy for their violation; for it is manifest that a State aggrieved could not resort
to any means of redress known to public law. By the tenth section of the first
article it is declared that " No State shall enter into any treaty, alliance, or
confederation, or grant letters ofinarque and reprisal, nor, without the consent of
Congress, keep troops or ships-of-war in time oft peace, or enter into any agree-
nmet or compact with another State, or a foreign power, unless actually invaded,
or in such imminent danger as will not admit of delay."

In case, therefore, of obstruction or denial of the right of a State under the
Constitution to have its fugitives returned, it could use no force for the vindica-
tion of the right against a State in default, nor could it even enter into any ne-
gotiation or torm any agreement with such State in regard to the subject. The
consequence would be, that the State upon which the wrong is inflicted would
be in a worse condition as to the vindication of a right against another State,
founded upon a compact of reclamation, than it would ie in if it were an inde-
pendent State, and had never entered into the compact of union. For by that
compact it has surrendered all right and power to redress its own injury.

It follows that a construction of the Constitution which would deny to the
federal government allIjurisdictim and plowe\r'r ov'r thi.- subject of the reclatma-
tion of fugitives must. be unreasonable and filse. For we cannot suppose that
'those vwo firmed the Constitution intended to declare a right, which should be
incapable of enforcement, or to place a State as to its rights, or the rights of its
citizens, in ta worse position than that in which it would stand as an independent
Power. Th'e ( 'ointitlution was a remedial instrument as well as one of order and
union, and it musllt be construed as creating the powers necessary to the enforce-
ment and vindication of the rights declared by it. It is claimed for the system
of Englilsh law, that it announces no legal right without providing an adequate
remedy, and it would be an odious imputation upon our ancestors to assert that
they did not make full provision for a like perfection in our laws, in creating
.the Constitution and government of' the United States.

'Ihis subject of the return of fugitives became highly important in forming an

intimate union of the States, which involved the surrender of many powers of
independent action by them, and gave to criminals, slaves, bound servants, and
apprentices, increased facilities for absconding fiomi one State to another. And
it was adjusted in tihe clauses already'cited, by an emphatic declaration of the
right of reclamation, in the case of criminals upon demand of the executive of
the State from which they have fled, and in the case of" persons held to service
and labor," upon claim of " the party to whom such service or labor may be
due." And as to the latter class of fugitiveOs there is an express provision that
they shall not be discharged from service or labor in consequence of any law or
regulation of the State into which they shall escape. The right of the claimant,
under the laws of his own State, to the service and labor of the fugitive, is to
.stand intact and unaffected at all times, in the new jurisdiction to which the
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fugitive has escaped. And "he shall be delivered lip." To whom is this in-
junction directed ? It is general; it does not specific' any altlority or pe son
by whom the delivery shall be made; and being thus general tad unqualified, it
may be held to include any person or official in whose ihads, or under whose
control, the fugitive may be. And he is to be delivered up on claim. without
anything further; upon an open assertion by the claimanlt of his rights. No
judicial proceeding is suggested, no warrant is required. T'he clause is clear in
indicating a right of reception by the person to whom the service or labor is
due, and is descriptive of such right as that .described by Blackstone, in his
Commentaries, (3 Corn., 4.) tIe says: "Recaption or reprisal is another species
of remedy by the mere, act of the party injured. This happens when any one
has deprived another of his property in goods or challtels personal, or wrongfully
dete.ins one's wife, child, or servant; ifl which case the owner of the goods, and
the husband, parent or master, may ltwfllly claim and retake them, wherever
he happens to find them, so it be not in a riotous manner, or attended with a
breach of the peace." But it does not follow that this constitutional right is in-
dependent of all statute law. The regulation of legal rights, though they be
founded in a Constitution, must pertain to the legislative power. A Constitution
cannot treat of details, nor establish the incidents of a right, nor the forms
through which it shall be asserted. The right of reception in the master exists,
and has always existed, in every State posfoessing servile labor; but the exercise
of this right in a free State is only by virtue of the Constitution. Would it not
be very unreasonable to hold that while this right is subject to legal regulation
(and it is in fact regulated) in the States from which a fugitive escapes, it shall
be exercised without any regulation whatsoever in the State to which he has
escaped I

This right, then, like other rights created or asserted by the Constitution,
may give occasion for statute laws, and the inquiry arises, what political
authority Ilis jurisdiction over the subject? Does the government of the
United States possess such power, or does it pertain to the States ? By what
has been already shown, it appears that such power must reside in the gov-
ernment of the United States, and it can be exercised uniformly, certainly, and
beneficially by it alone. And the federal governllment has exercised such
power, without serious fiqttstioln. until recently.

In consequence of a qluestionl of the reclamation of a llugitive from justice,
arisiln between tle States of Pe'nnsylvaniaandll Virginiua, land ai comnuniication
from the former State to President .Washington, tile subject of legislation by
Congress in aid of the reclllmation of fugitives came to be considered as early as
1791. 'The question was submitted to Conlgress by the President in tliat year,
but no final action being then had, its consideration was resumed at the follow-
ing session. At last, after debate and amendment, a bill entitled "An act re-

specting fugitives from justice, and persons escaping from their masters," was
enacted into a law, February 12, 1793. This act is yet in force, though amended
in 1850. By the first two sections, fugitives from justice in States and
Territories are to be delivered up to the executive of the State or Territory
from which they fled ; and provision is made for the manner ilr which it shall
be done, and to punish any person concerned in a rescue of the fugitive. The
third and fourth sections authorize the claimant of a fugitive from labor in any
State or Territory, by himself, his agent,, or attorney, to arrest the fugitive and
take hiim before a judge of a United States court, or )before any magistrate of
tlhe county, city, or town, where the arrest may be .made, and upon proper
proof to obttai a certificate which shall be a sufficient warrant to remove him
to the State or Territory from whicl he fled. And then follows ia provision for
the punishment of any person obstructing the claimant, his agent, or attorney,.
in the reclaniation.-(Annals of Congress, 1791-'93, pages 1914-'15.)

Tlsus act appears to have been debated uand.fully considered ill both houses,
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passing the Senate without a division, and in the House of Reptesentatives by
a vote of 48 to 7.
The act of 1850 was simply amendatory of the act of 1793, and it had be-

come necessary in order to secure to claimants their rights under the Constitu-
tion. That portion of the act of 1793 which authorized State magistrates to
act, had become inoperative, and in the case of many States, their assistance in
the execution of the law had been forbidden by statute. One main object of
the act of 1850 was to substitute commissioners appointed under tle authority
of the United States, in place of the State officials designated by the act of 1793.
Other provisions of the amendatory act were drawn with reference to the ex-

perience of the country in cases of reclamation, and were necessary or at least
appropriate to the execution of the constitutional provision. The act was
agreed to in the Senate upon the question of engrossment by a vote of 27 to
12, and passed the House finally on the 12th day of September, 1850, by a
vote of 109 to 75.
These are the laws which it is now proposed to repeal, and their repeal will

leave the constitutional right of reclamation without any statute provision
whatever for its vindication.
The most important argument urged against these laws by the majority of

the committee is this: That the duty of returning fugitives is charged upon
the States by the Constitution, and that Congress has no jurisdiction over the
subject.

But it is not proposed by those who seek a repeal of these laws that the
States shall perform any duty in returning fugitives from labor. In point of
fact they are as much opposed to State action upon this subject as to federal,
and will be found resisting it to the utmost wherever anld whenever proposed.
Therefore, the argument is not made by them in good faith, for tlhe propose of
inducing an execution of the constitutional provision in question, but for the
purpose of defeating it by preventing the reclamation of fugitives at all. The
repeal of these laws by Congiess is not to be accompanied or followed by State
laws or State action, in aid of the master, but by measures and action of an
exactly opposite character. The claimant is to encounter opposition under per-
sonal liberty laws of the Stoaes and other devices of hostile sentiment, and is to
receive no aid whatever from State officials in the vindication of lis right. What
is proposed and intended by tlhe advocates of repeal is not a new fndl more
appropriate remedy for a constitutional riglit, the substitution of State for federal
action, but tlhe defeat and virtual destruction of the rigllt itself, by withholding
all government aid whatsoewver from the claimant in pursuing it.

But tlle question of the power of Congress to enact fugitive laws has been
most filly d(ltermnined in favor of the power, by the appropriate constitutional
tribunal.

In tlhe case of Prigg vs. The Commonwealtlh of Pennsylvania, 16. Peter's
Reports, p. 543, the Supreme Court decided that "Thbe act of 12th of February,
1793, relative to fugitive slaves is clearly constitutional in aN its leading provi-
sions, and, indeed, witli the exception of that part wllich confers authority upon
State mnitteag is free fiom reasonable doubt or difficulty." And Judge
McLeanl declared in the same case that "Congress have legislated on the consti-
tutional power, and have directed the mode in whicli it sliall be executed. 'Ther
act of 1793 it is admitted covers the whole ground, and that it is constitutional
there seems to be no reason to doubt."-(lb., 669.)

Ii tlle case of Ableman vs. Booth, 21 Homard's Reports, p. 526, the Supreme
Court say, speaking of thie ant of 1850: "In the judgment of this court the act
of Congress commonly called the fugitive slave law, is, in all of its provisions,
fully authorized by the Constitution of the United States."

'These decisions would solidly establish the doctrine already maintained by us
upon the question of power, if authority were needed to support it.
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The Constitution having declared the right of reclamation of fugitives from
justice and labor, a power is necessarily implied in the government of the United
States for its execution. It is a reasonable and necessary power, resting uponthe express provision declaring the right inl question. And from the foundation
of the government the power has been exercised without any hostile decision,
from any tribunal or authority entitled to pronounce conclusively upon it; in
fact, there has been less difference of opinion upon this subject than upon almost
any other important provision of the Constitution which has been subjected to
debate.

It is true that while the majority of the Supreme Court held, upon one occa-
sion, that this power was exclusively in the United States, the minority held
that it was a concurrent power, and might be exercised by the States in aid of
the claimant's right, in tihe absence of Congressional action. But it is quite im-
material which of these views be accepted, so far as our present purpose is con-
cerned. If the power exist in either form in the United States, tle right of
Congress to pass proper laws pursuant to it is indisputable; for, by the con-
cluding clause of the eighth section of the first article of the Constitution,
Congress is authorized ", to make all laws which shall be necessary and proper'for carrying into execution tie foregoing powers, [those enumerated expressly,]
and all other powers vested by this Constitution in the government of the United
States, or in any department or officer thereof."
Having now stated the case upon tie question bf power, we proceed to sub-

mit some observations upon particular points contained in the report of the
majority, and will then state some general considerations which stand opposed
to the repeal of tie fugitive acts:

1. The majority say, in speaking of the delivery of the fugitive, "It restores
to tlhe claimant the complete control over the person of the victim, so that he
may be conveyed to any part of the country where it is possible to hold a slave,
or he may be sold on the wtay. From these circumstances it is evident that the
proceedings cannot be regarded, in any just sense, as preliminary or auxiliary
to some future formal trial, as inl the case of the surrender of a fugitive from
justice, but as complete in themselves, final and conclusive."

The answer to this is furnished by the laws themselves. The act of 1793,
section 3, says: " It shIall be the duty of such judge, or magistrate, to give a
certificate to such claimant, his agent or attorney, which shall he sufficient war-
rant for removing the said fugitive from labor to the ,State or Territory from
which he or she fled."
-The actl f! 1850 provides, in section 4, that tlhe commissioners who hear filgi-

tive cases "shall grant certificates to such claimants upon satisfactory proof
being made, with authority to take and remove such fugitives fiom service or
{iabor, under the restrictions herein contained, to the State or Territory from
whicAh such' persons may have escaped or.fled."-(See also section 6.)

These citations constitute a sufficient reply, without more, to the statement of
tile majority. That statement is obviously unfounded.

2. The majority say: "It is because of tile contempt with which, to the
shame of our country, under tile teachings of slavery, men have tlus far re-
garded the rights of colored persons, tlhat courts have been willing for a moment
to recognize the constitutional right to hurl a human being into bondage without
a trial by jury. lHad the vidtims been, in point of fact, white, it is easy to see
that the rule would have been different. But it is obvious that, under the Con-
stitution, the rule must be the same for all, whether black or white."
To which we answer: that tile laws are not confined to persons of color, that

is, to negroes and mulattoes, but embrace "all persons held to service or labor
under tlhe Itws of a State." The majority in another part of t*eir report state
that white apprentices have been returned to their masters under the laws in
question, and doubtless under a just construction of them; and by those parts of
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these laws which relate to fugitives from justice, white persons merely accused
of crime in the State from which they flee are to be returned upon executive
demand, and without trial in the States where they are found.

3. The majority say: "As it is for the public weal that there should be an end
of suits, so, by the consent of civilized nations, these must be instituted within
fixed limitations of time; but this act, [of 1850,] exalting slavery above even
this practical principle of universal justice, ordains proceedings against freedom
without any reference to lapse of time."
To this we answer: that the right of reclamation under the Constitution beingwithout limitation of time, it was not within the power of Congress to apply a

clause of limitation to it.
4. The majority say: "Contrary to the declared purpose of the framers of

the Constitution, it sends the fugitive back ' at the public expense."' The
allusion here is to what occurred in the constitutional convention, August 28,
1787, when it was moved to require fugitive slaves and servants " to be delivered
up like criminals;" to which Mr. Wilson objected, " because it would oblige the
executive of the State to do it at the public expense"-that is, at the expense of
the State. The form of tire proposition was subsequently modified, and the
objection thus made by one member of the convention has no relation to tile act
of 1860, which imposes no expense upon a State. The expenses are borne bythe claimant, or by the United States.

5. The majority further say: "Adding meanness to the violation of the Con-
stitution, it bribes the commissioner, by a double fee, to pronounce againstfreedom. If he dooms a man to slavery, the reward is ten dollars; but saving
him to freedom, his dole is five dollars." To this statement it may be answered:
that the pay of the commissioner is simply proportioned to the service performed,
as is usual in relation to all officers who receive fees. No certificates or other
papers are to be issued to claimants when fugitives are discharged, and therefore
the compensation is less. If there were any substance in this small objection,
the law would be corrected by Congress without hesitation, upon applicationmade to it.

6. The majority insist at much length, that where words have a double in-
tendment, or are ambiguous in their meaning, that construction should be given
them which is favorable to liberty, or least odious. We do not propose to im-
peach the authority of the several authors who are cited in confirmation of this
doctrine, or the doctrine itself . But we are quite unable to perceive what appli.
cation it hias to tlhe subject before us--the construction of the Constitution aild
the fugitive laws. Negro slaves are persons held to service and labor under the
laws of some of our States, and we aret not aware of any words which would
more certainly designate them. It is true that these words describe appren-
tices; but. because they describe them it does not follow that we are att liberty
to exclude slaves fiom their application. These words, as used in the Constitu-
tion, have no double intendment, and are not ambiguous. They exactly de-
scribe negro slaves, and it does lnot derogate from their cleairess, propriety, or
force that they describe other persons also. Admitting that they are more ex-
tensive in meaning than the word slaves, they still contain the signification of
that term.

Against the conclusion sought to be drawn from verbal criticisms of
the majority, stand opposed tlhe declarations of those who lmde, and were
cotemporaneous with, the making of the Constitution; the clear language of tlhe
fugitive act of 1793 and of other statutes; tlhe decisions of courts of the United
States, authorized to construe the Constitution; and the general understanding
and consent of the country, when the Constitution was made and subsequently.
T'o which may be added, as we think, tle clear import, the plain meaning, of the
language itself. Slaves were mentioned in the convention in.connexion with this
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clause, as the majority themselves show, and they were also mentioned in such
connexion in conventions which adopted the Constitution, and yet the majority
assert that the clause does not apply to them because the language used does
not sufficiently declare the intention. 'lhis we conceive to be a remarkable
argument-that the Constitution is not to be taken in the sense in which it was
made and adopted, and, in fact, acted upon and applied by the government of
the United States, but according to some strained and unnatu'al interpretation,
founded upon slight verbal criticisms made more than half a century afterwards!
In this case we do not know which to admire most, the folly of the proposition
or the exuberance of bad ftith which it implies.

7. We are not impressed by the argument of the majority that this proceed-
ing of reception, or extradition, is a suit at common law, and therefore falling
within the constitutional provision requiring a trial by jury. It is a proceeding
by virtue of a special provision of the Constitution of the United States, and,
instead of involving or requiring a suit at law, is the personal assertion of a
claim by an individual in Ilis own right.
Judge McLean says (16 Peters, p. 567) "both thie Oonstitution and the nct

of 1793 require tle fugitive from labor to be delivered up on claim being made
by the party, or his agent, to whom the service is due. Not. that a suit should
be regularly instituted. The proceeding authorized by the law is s Immary and
informal." The objectors to our legislation upon the subject of fugitives would
be the last men in the world to admit that, in thle absence of the constitutional
provision in question, a claimant could enforce his claim to 'the possession of his
servant in a State to which tle servant had fled, because the common law there
existed.

8. The majority mention "that, according to the census, less than one thou-
santd slaves escaped during the year ending June 1, 1860." We are not informed
as to the accuracy of the census upon this subject; but, assuming its correct-
ness, we have to remark that the number of fugitives who may escape when
the fugitive acts are in existence does not measure the utility of the laws.
Because the loss was small, compared to tle whole number of slaves in the
country, it does not' follow that these laws were unnecessary or inoperative.
Their value does not consist so much in returning fugitives who may escape as
in deterring slaves from escaping, and in deterring vyhite men from assisting
them to escape. Therefore, it does not follow from what is stated by the ma-
jority that these laws should be repealed upon the ground of inutility.

9. The majority quote declarations of Oliver Ellswortl, Elbridge Gerry, and
Roger Sherman, hostile to slavery, and argue therefrom that the constitutional
clause relating to persons escaping from service and labor did not relate to
slaves, because those statesmen, as members of the convention, would not have
assented to a provision which included slaves. We content ourselves with
stating, in reply, that all those distinguished men were members of Congress in
1793, and supported tJefirgitive slave act of that year !

10. The majority make the extraordinary statement, that while Mr. Webster
supported the fugitive act of 1850, "so fir as his personal authority could go
ha condemned it as unconstitutional;" and a citation is given to support that
statement, and citations follow from Judge Butler and Mr. Mason, to show that
they concurred in his opinion. What was said by Mr. Webster was in sub-
stance tllis, that in his opinion it was a duty of the States to deliver up fugi-
tives; but there was not the slightest intimationr by him or the others named,
that the States posesseed the exclusive power to legislate upon the subject.
They held that a duty was imposed upon the States, but they did not deny tlhe
power of Congress, which is the point in question. Mr. Butler, the chairman
of the Judiciary Committee, in a speech delivered in the Senate on the 19)th of
April, 1850, insisted that the power was eiceurrent.; and said, "in the position
I have taken I stand sustained by Chief Justice T'aney, and the justices alluded
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to, [in the Prigg case,] as well as by the opinions of the distinguished gentle-
man, lately a member of this body, and now Secretary of State." And again,
after quoting from an. opinion of' Judge Taney, maintaining the doctrine of a
concurrent power in the federal and State governments upon this subject, ho
said, "there is the view of the chief justice entirely in accordance with the
one uttered the other day by the gentleman [Mr. Webster] lately representing
Massachusetts in this body." An illustration of Mr. Butler's view is furnished
by the laws of Congress on the subject of returning fugitives from justice. It
is the duty of the States to whicl criminals flee to return them, but the pro-
ceeding for their return is rcgunl:led by act- of Congress.

Let it be remembered that whether the power in question be concurrent, or
exist exclusively in the United States as held by a majority of the judges of
the Supreme Court, is of no consequence in an investigation into the validity of
tile fugitive slave laws. We may add, that in case of a concurrent power, so
far as it is exercised by the federal government, State action is precluded. For
the laws of the United States "are thle supreme law of .tle land."

11. We regret to perceive in the majority report an appeal to prejudice, in
the reference made to the authors of' the act of 1850. It is said the bill was

reported to the Senate by Mr. Butler, of South Carolina, and the statement is
strictly true. But any good reason for now stating that fact for public contelm-
plation is not manifest. Senator Butler (now dead) was in 1850 chairman of
the Judiciary Committee of the Senate, and to that committee properly belonged
the consideration of such a bill. That he should report it to the Senate was
both natural and proper. Nor does the fact that the bill was amended upon
motion of one of the senators from Virginia, (since engaged in revolt,) deserve
tlhe prominence given it by the majority. His subsequent misconduct can give
no odious character to the enactment in question, unless we accept a principle
of mere prejudice or antipathy as our standard of judgment upon this subject.
Virginia was a border State of the south; she sought additional securities
against loss and injury in the escape of her slaves; her legislature passed reso-
lutions on the subject of reclamation, and it was quite appropriate that one of
her senators should act a prominent part in giving form to the bill.

But if names are to be mentioned, these laws of 1793 and. 1850 have a sanc-
tion which can be claimed for but few of our statutes,
That of 1793 has to it the hand of George Washington, and there were given

for it in Congress the votes of Fisher Ames, Abraham Baldwin, Jonathan Day-
ton, William Findley, Elbridge Gerry, Nathaniel Macon, Frederick A. Muhlen-
berg, Theodore Scdgwick, and. Thomas Sumpter. These are names from tle
list of yeas in the House. At the same session, John Langdon, Oliver Ellsworth,
Roger Sherman, Rufus King, Philemon Dickinion, George Read, Robert Mor-
ris, and James Monroe, were members of thle Senate.

In favor of the act of 1850, there are princely names of the second generation
of our statesmen-men from the cast, the west, and tile soutll-tle very latchets
of whose shoes these abolition petitioners before us were now worthy to unloose.
For ,ve were not then left bare and destitute of greatness in the high places of
power. In that hour of peril anld of passion, the republic possessed men of
great endowments, of established reputation and tried patriotism, who stood
forward to save their country from convulsion, and they accomplished their pur-
pose. Discord retired before them; fanaticism, scenting blood and carnage in
the distance, was whipped back baffled to its retreats in the north; southern
revolt was checked andprevented, and once more the Constitution and the laws
were made to triumph over both secret and open foes. llle men who accorn-
plished all this, and at least secured to their country ten additional years of
peace, and growth and glory, gave their support to this law. It constituted one
of their measures of adjustment, and it stands open to no just objection on ac-

count of its origin.
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Having now concluded our observations upon the majority report, we have
to state our conviction that the repeal of the reclamation laws, as now proposed,
would be unwise, untimely, and unjust. That the grounds stated by the ma-
jority of the committee upon which to place the measure, are insufficient, appears
from the examination to which we have subjected them. But further, it is clear
that there are citizens of the United States, distributed through many States,
who are entitled to the full and complete enjoyment of a right under the con-
stitutional provision in question. To the enjoyment of that right these acts of
Congress, or other acts similar to then in purpose and character, are indispen-
sable, and their repeal, without the substitution of other appropriate enactments
in their stead, would be a denial of the right itself, because it would deny what
is necessary to its exertion. There would seem to be some vague notion en-
tertained by the majority that this measure is a blow aimed at the existing re-
bellion. But such is not its character. It applies itself to the extinguishment
of remedies valuable at this time only to men who have refused to engage in
revolt, and can have no effect in the so-called Confederate States, unless it be
to inspirit resistance to our arms. And so far as it offends those who support
the government of the United States in this contest, its effect will be directly
injurious to the public cause.

It' was asserted by those who organized the revolt against the United States
that it was the intention of the northern States, acting through this government
as well as at home, to prevent all execution of the constitutional provision for
returning fugitives. Is it expedient that we make good this assertion, or give
to it a coloring of truth, by enacting this proposed measure of repeal?

Besides, it may be well worth some inquiry whether it is good policy to en-
courage, invite, or even allow, the migration of negroes northward, from thos#
parts of the country where they arc most suitably placed, and subject them to
collision with i superior race, under conditions which tend irresistibly to their
corruption and ultimate destruction. Their physical structure and characteristics
denote adaptation to southern latitudes, and they are misplaced when, as fugi-
tives or emigrants, they appear in the north, to undergo the competition, con-
tempt and hostility of superior laboring populations, native to the soil or intro-
duced from northern Europe. The structure of society, the climate, and the in-
dustrial pursuits of the north, are iliimical to the welfare or even to the pro-
longed existence of the nrgro, and upon his account our efforts should be di-
rected to all proper measures for discouraging and preventing his migration
thither. Any policy which leads to tlhe destruction of a race created by the
Almighty must, before any tribunal in which the moral government of the world
is recognized, be described as evil and criminal, and those who support it can
only avert just condemnation from themselves by showing that they act under
the pressure of dire necessity, or are ignorant of the consequences of their con-
duct.

But the policy is bad also with reference to the interests of our own race. It
is true that a negro element of population in any northern State will die out
eventually-will be extinguished by the operation of natural laws, as certain as
those which regulate the winds of' heaven, or the tides of the ocean-unless
accessions continue to be made to it by immigration. But during the protracted
process of death, it is a most injurious and pestilential clement to the State.
Despised, oppressed, hated; ostracised from honorable employment; gutted in
the )pulieus of cities and the outskirts. of towns, it contaminates the social and
burdens the political body into which it is intruded, and by which it is to be
destroyed. And the corruption it induces, the debasement of social life which
contest from it, will extend into the future and be known long after it has itself
disappeared from the observation of men. It is, therefore, an object of high
utility to exclude a negro population front our northern States, where it is mis-
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placed and injurious, and confine it to the southern country, where natural, in-
dustrial, and social conditions permit its existence.

But the main point, and it is the conclusive one, upon which we insist in oppos-
ing the repeal of the fugitive laws, is the right of those who "( hold persons to
service and labor under the laws of a State" to require from government the
maintenance in full force'of such laws as may be "necessary and proper" to vin-
dicate and enforce their right ofreclamation under the Constitution. Those only
need take considerations of expediency or of policy into account whose views
of constitutional duty arc unfixed, or formed upon principles of political philoso-
phy which were unknown to, or at least unaccepted by, the illustrious men who
established the government of the United States.

0. R. BUCKALEW.
JNO. S. CARLILE.


