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Mr. SumNER submitted the following

REPORT.

[To accompany bill 8, No, 141,]

Te sclect committee on Slavery and the treatment of Freedmen, to whomwerere
Jerred sundry petitions asking for the repeal of the Fugitive Slave Actof 1860,
and, also, asking for the repeal of all acts for the rendition of fugitive slaves,
have had the same under consideration and ask leave to make the followin,
report : :

There are two fugitive slave acts which still continue unrepealed on our
statute-book. The first, dated as long ago as 1793, was preceded by an official
correspondence, which was supposed to show the necessity for legislation. The
second, dated in 1850, was introduced by a report from Mr. Butler, of South
Oarolina, at that time chairman of the Judiciary Committee of the senate. In
proposing the repeal of all legislition on the subject it sccms advisable to
imitate the latter precedent by a report, assigning briefly the reasons which
liave governed the committee,

RELATION BETWEEN SLAVERY AND THR FUGITIVE SLAVE. ACTS,

These acts mny be viewed as part of the system of Slavery, and, therefore,
obnoxious to the judgment which civilization is accumulating against this Bar-
barism; or they may be viewed as independent agencies. But it is difficult
to congider them in the latter character alone, for if slavery be the offence,
which it doubtless i3, then must it infect all the agencies which it employe, -
Espccially at this moment, when Slavery is recognized, by common consent, as
the origin and life of the rebellion, must all its agencies be regarded with more
‘than ordinary repugnance. ’ )
_If, in “ime of peace, all fugitive slave acts were offensive, as requiring what
‘humanity and res)igiou both condemn, they must be still more offensive at this
moment, when Slavery, in whose behalf they were made, has risen in - arms
againet the national government. Itis bad enough to thrust an escaped slave
back #to bondage at any time. It is absurd to thrust him back at a moment
‘when Blavery is rallying all its forces for the conflict which it hias madly chal-
Jenged, But the crime of ‘such a transaction is not diminished by its absurdity.
A slave, with courage and address to escape from his master, has the qualities
‘weeded for & soldier of freedom ; but exiating statutes require his arrest and
sentance to bondage. - g - S P Pt
- In annalling these statutes, Congress simply withdraws an irrational support.

rely rofuscs b6

From Blavery. It does nothing againet Slavery, but it nierely refuses to.
Mo suything for it. - In this mwmmut ver?wﬁondw- from all pre-
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ceding measures of abolition, ag a refusal to help an offender on the highway
differs from an attempt to take his life,

And yet it cannot be doulited that the withdrawal of this congressional ruyp-
port would contribute effectively to the abolition of Slav-ry; not that, at this
{)rcsout mament, this eomgressional support is of any considerable value, but
weange itz withdrawal wonld be an enesuragement to that universal public
opinim which must xoon sweep this Barbuism from our conntry 1t is one of
the felicities of our present position that, by repealing all acts for the reatitution
of slaves, wemay hasten the happy day of freedom nnd of peace,

egading this question in its a<zociation with the broader question of univer-
gal cimqmeipation, we find that every sentiment, or reason, or argument. for the
latter pleads for the vepeal of these obnoxious statntes, hut that the difliculties
which are auppozed 1o heact emaaieipation do not toueh the proposed vepeal, so
that we aight well insist upon the Iatter, even if we hesitated with regard to
the former, Bat the committee find a new motive to the recommendation which
they now make, when they see how important its adoption must be in securing
the extinetion of Slavery.

But it iz not encugh to congider the proposed measure in its relations to eman-
cipation.  LEven if Gongress be not reacly to make an end of Slavery, it cannot
hesitate to make an end of all fagitive =lave acts.  Against the Iatter thero
are cumulntive arguments of constitutional fnw and of duty, beyond any which
can be arrayed against Slavery itself. A man mny even support Slavery and
yet rejeet the fugitive slave acts,

THE FUGITIVE CLAUSE IN 'TUE CONSTITUTION AND TUE RULES FOR ITS INTER-
PRETATION,

Thiese acts profess to be founded upon certain words of the Constitution,  On
this account it is important to consider these worls with a certain degree of
eare.  ‘They are as follows: ‘

“Nu person held to serviee or labor in one State, under the laws thereof,
eseaping into another, shall, in consequence of any law or regulation therein,
be diseharged from sueh service o Iabov, but shall be delivered up on claim of
the party to whom such service or labor may he due'—(Article 1V, § 2.)

John Quiney Adamy has alveady remarked that in thia muele debated clause
the Lawa of grammar are violated in order to assert the claim of property in nan,
for the words “no person” are the noun with which the words “shall be de-
livered up” ave the agrecing verb, and thus the grammatieal interpretation
actually forbids the rendition, [t is on this jumble and muddle of words that
a superstructure of wrong has heen built. Kven bad grammar may be disve-
sarded, expecially in behalt of human rights; but it is worthy of rvemark that,
in thiz clanse of the Coustitution, an outrage on human rights was begun by an
outrage on language,

Bat, asswming hat this elanse is not invalidated by its bad grammar,
it s often ingisted, and here the committee concur, that, according to the
best rules of interpretati m, it cannot be eongidered as applicable to fugitive
slaves; sinee, whatever may have been the intention of its authors, no such
words were employed as deseribe fugitive slaves and nobody else.  Ttis obvi-
ous that this claae, on its face, is applicable to apprentices, and *it is
known histovieally that under it apprentices have been delivered up on the
claim of ‘the party to whom “their serviee or labor”” was due. It is, therefore,
only by going behind its primitvy signification, and by supplying a second.:ry
signification, that this clause can be considered as applieable to fugitive slavea.
On any common occasion, not involving a question of human rights, such
secondary signifiention might be rupplied by intendment; but it eannot be sup-
plied to limit or deny human rights, especially to defeat liberty, without a
violation of fundamental rules which constitute the glory of the law.
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This principle is common to every system of civilized jurisprudence; but it
has been nowhere expressed with more foree than in the maxims of the common
Inw and the decisions of its courts. It entered into the remarkable argument
of Granville Sharp, which preceded the judgment extorted from Lord Mans-
field, and led him to exclaim, in words strictly applicable to the Coustitution of
the United States, “neither the word s/are or anything that can justify the en-
slaving of others ean be found in the British constitution, God be praised |”—
(Hoare's Life of Sharp, vol. 1, p. 58, chap. 1.) It entered into the judgment
pronounced at last by Lovd Mansfield, under the benevolent pressure of Gran-
ville Sharp, in the renowned Somerseit case, where this great magistrate decided
that Slavery could not exist in Kagland,  Ths words on that oceasion eannot be
too often quoted as an illustration of the true rule of intorpretation.  “'I’he stato
of Slavery,” hie said, “is of such a nature that it is incapable of beiug intro-
duced on any reasons, moval or politieal, but only by positice law. It isso odi-
ous that nothing ean be suffered to support it but positive lawP—{ Howell's
State Trials, vol, 20, p. 82.)  Of course, therefore, the authority for Slavery
cannot he derived from any words of doubtful signification.  Such words are
not “positive.”  And clearly, by the sama vule, i tie words are susceptible of
two different significations, that must be adopted which is hostile to Slavery.
But the same principle was also recognized by Chief Justice Marghall in our
own Supreme Gourt, when he said, “where rights are infringed %
the legislative intention must be expressed with rresistible clearness to induco a
court of justice to suppose a design to effeet such objeets.””—(2 Cranek’s Rep.,
390.)  Obviously in a clanse which is capable of two meanings there can be no
such “irresistible clearness” as would justify an infringement of human rights,

But Lord Mangficld and Chief Justice Marshall were simply giving a practi-
cal application to these venerable maxims, which are cherished in America as in
England. It is not necossary to repeat them now at length.  They are sub-
stantially embodied in the words, Anglie jura in omni casu libertaty dant fa-
vorem—the laws of Iongland, in crery case, show favor to liberty; and also, in the
words of Fortesceue, Impius et crudelis judicandus est qui libertati non favel—ho
is to be adjudged impious and cruel who does not favor liberty., By such les-
sons all who administer justice have been warned for centuries against any sacri-
fico of human rights. Even Blackstone, whose personal sympathies were with
power, was led to declare in most suggestive words worthy of & commentator
on English law, that «the kw is always ready to eatch at anything in favor of
liberty."—(2 Black. Com., 91) And Hallan, whose instinets were always for -
frecdom, has adopiced and vindicated this vule of interpretation as a pole-stav of
constitional liberty. “It was,” says this great author, “by dwelling on all au-
thorities in favor of liberty, and by setting aside those which were against it,
that our ancesters overthrew the claims of unfounded prevogative.”’—( Constitu-
tional History of England, vol 3, p. 380.) Nor can it be doubted that this con-
duct helped to build in England those safeguards of freedom which have been
an example to mankind. .

But this rule has never received a plainer illustration than in the writings of
Dr. Webster, the eminent lexicographer of our own country, In a tract, which
bears date 1795, long before the heats engendered by the fugitive slave act, he
used language which, if applied to our Coustitution, must defeat every interpre-
tation favorable to Slavery., “ Where there are two constructions,” he says, “the
one favorable and the other odious, that which is odious is always to be re-
Jeeted—( Webster's Tracts, p. 185.) This principle thus seutentiously ex-
pressed by the American lexicographer may be found, als), in the judgments
of courts and the writings of civilians without number. 1t is one of the com-
mon places of interpretation.  Lord Coke tells us that “ where words may have
a double intendment, and the one standeth with law and right, and the other is
wrongful and aguainst law,. the intendment which standeth with law shall be
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taken.—(Coke Litt, 42 a.) And Vattel says that “we should particularly re-
gard the fumous distinetion of things furorable and things odious,” and then he
assumes that “we must consider as odious everything that, in its own nature,
i8 rather hurtful than of use to the human race ”’—( Vattel Law af' Nutions
B. 2, ¢h. 17, p. 300.) But the clause of the Constitution, which has been made
the apology of the Fugitive Slave act, is clearly open to “ two constructions,”
according to the language of Dr. Webster, or a’ “double intendment,” accord-
ing to the language of Lord Coke—* the one favorable and the other odious.”
Thus far in our history, under the malignant influence of Slavery, the odious
construction or intendment has prevailed,

There is also another voice which must be heard in determining the meaning
of a doubtful clause. [t is the Preamble which, by solemn declaration, on the
threshold proclaims the spivit in which the Constitution was framed, and fur-
nishes a rule of interpretation. « 7o estublish justice, insurce domestic tranquillity,
provide fir the common defense, promote the general welfure, and secure the
blessings of liberty to ourselves and our posterity,” such are the declared ob-
jeets of the Constitution, which must be kept pregent to the mind as we read its
various provisions. And every word must be so interpreted as best to uphold
these objects. |, The Preamble would be powerless against any “positive’” sanction
of Slavery by unequivoeal words; but, on the other hand, any attempted sane-
tion of Slavery by words which are not “positive” and unequivoeal, must beo
powerless against the Prenmble which, in this respect, is in harmony with the
ancient maxims of the law,

-

ANALYSIS OF THE WORDS OF THE FUGITIVE CLAUSE,

But looking more minutely at the precise words of this clause, we shall
see how completely it is stamped with equivocation from beginning to end.
Every descriptive word it contains is double in its signification.  But the clause
may be seen, first, in what it does not contain; and, sccondly, in what it does
contain, It does not contain, the word “slive” or “slavery,” which singly and
exclusively denotes the idea of property in man.  Had cither of these fatal
words been employed, there would hiave been no uncertainty or duplicity.  But
in abandoning these words all idea of property in man was abandoned also.
Other words were adopted simply beeause they might mean something clse,
and therefore would not render the Constitution “odious” on its face.  But the
unquestionable fact that tucse words might mean something else makes it impos-
sible for them to mean “slave” or “slavery,” unless in this behalf we set aside
the most commanding rules of interpretation. It is clear that the authors of
this clause attempted au impossibility.  They wished to secure Slavery without
plainly saying so; but sueh is Slavery that it cannot be seeured without plainly
saying s0. Naturally and inevitably they failed, as i’ they had attempted to
describe black by words which might mean white, or to authorize crime by
words which naturally mean something which is not erime.  The thing could
not be done.  The attempt to square the eirele was not more absurd.

The clauge begins with the deseriptive words “no persor held to service or
labor in one State under the laws thereof.”  Now a slave is not a * person,”
with the rights of persons, but a chattel or thing, Such is the received definition
of tho slave States, handed- down from Aristotle.  He is not “held to service
or labor,” but he is held as property. ‘I'he terms empioyed deseribe an appren-
tice but not aslave. And he must be held *under the laws™ of a State.  1lere
again is the case of an apprentice, who is clearly held “ under the laws” of a
State. But we have the authority of My, Mason of Virginin, for saying that no
proof can be adduced that Slavery in any State ““is established by existing laws.”
(Congressional Globe, vol. 22 part 2, p. 15684—31st Coongress, st scssion,)
And the person thus described shall not. “be discharged from such service or
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labor.” Clearly an apprentice i3 discharged, but a slave is manumitted or
emancipated.  And this undizcharged person <shall be delivered up on elaim of
the party to whom such service or labor may be due”  But all these words
imply cortract, or at least dede, as in the case of apprentices, The slave can
vwe 1o “gervice or labor” to hix master.  There is nothing in their relations out
of which any such obligation can spring.  'T'he whole condition stands on force
and nothing clse. It is robbery tempered by the lash——not mevely robbery of
all the fruits of industry, but robbery of wife and child,  To such a terrible
assumption the language of contract ov debt is totally inapplicable.  Nothing
can be “due” from a slave to a master, unless it be something of that resistance
to tyrants which iy obedicnee to God. Tt is absured to say that ¢« labor or ser-
vice,” in any sense, whether of justice or of law, can be “due” from him. The
same power which takes wife and child may exact this further sacrifice; but
not beeause it is « due.”

Such is the truth with regard to this much-debated clause.  As we bring it
to the touch stone of unquestioned rules of interpretation its odious character
digappears, and we are astonished that the public mind could have been per-
verted, with regard to it, for go long a period.  Nobody can doubt that this
clause may be interpreted in favor of freedom so as to exclude all idea of pro-
perty in man.  But if' it may, such is the voice of freedom, it must,

NO LAPSE OF I'IME CAN DEFEAT AN INTERPRETATION IN FAVOR OF LIBERTY.

Against this interpretation, so overpowering in reason and authority, it can
be no objection that thus far, Slavery has prevailed. There is no statute of
limitation and no preseription against the undying claims of liberty. Rejected
or negleeted in one generation they may be revived in another; nor ean they
be impaired by any desuctude.  T'his objection was impotent to prevent Lovd
Mansfield from declaring that Slavery could not exist in lingland, although
practically, under a false interpretation of the British coustitution, sustained by
the professional opinions of Talbot and Yorke, and by the judgment of the
latter on the beneh, under the name of Lord Hardwicke, African slaves had
been sold in the streets of London, and advertised for sale in the Iinglish pa-
pers for a period full ag long as that which has witnessed the false interpretation
of our Constitution.  But as length of time did not prevail against a true inter-
pretation of the British Constitution, in the case of Somersett, it ought not to
prevail against a true interprefation of our Constitution now.

There is no chemistry in time to transmute wrong into right.  Therefore, the
whole question on the Constitution is still open, as on the day of its adoption.
The cases of mis-interpretation are of no value; at least, they cannot settlo the
question against liberly.  Such was the noble declaration of Charles James
Fox, in the British Parliament, when, in words strictly applicable to the present
oceasion, he said: “ Whenever any usage appeared subversive of the Constitu-
tion, if' it had lasted for one or two hundred years, 7 was not a precedent, but @
usurpation.—( Fox’s speeches, vol. 4, p. 131, December 23, 1790.) And such
is the character of every instance in which our Constitution has been perverted
to sanction Slavery.

B

PERVERSIONS WITH REGARD TO ORIGIN OF THE FUGITIVE CLAUSE,

But a slight’ examination will show the perversions which have prevailed, also,
with regard to the origin and history of this clause. Not content with impart-
ing to it a meaning which it cannot bear, the partisans of Slavery have given to
this clause an origin and history which have no foundation in truth.

It has been common to assert that the clause was intended toaemove or coun-
teract some difficulty which had occurred. anterior to the Convention. But thero
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is no evidence of any such difficulty, There was no complaint. Not a single
voice was raised in udvance to ask any such sccurity. R

It has also been asserted, with peculiar confidence, that this clause interpreted
a8 requiring the rendition of fugitive slaves constituted one of the originak:
compromises of the Constitution, without which the Union could not have been
formed. This pretension, it will be perccived, makes an asserted stipulation for
the rendition of fugitive slaves, one of the corner-stones of the Union, 'T'o this
discreditable imputation upon the fathers of the republic the Supreme Court
seems to have lent the sanction of its authority when it declared in the famous
Prigg case (16 Pecters's Rep., 610) not only “that the objeet of this clause was.
to secure to the slaveholding States the complete right and title of ownership in
their slaves as property in every state in the Union into which they might es-
cape;” but that the full recognition of this right and title * was so essential to
the prescrvation of their domestic intercsts and institutiong, that it cannot be
doubted that it constituted a fundamental article, without the adoption of whick
the Union could not have been formed”” Mark the way in which this extraor-
dinary statement is ushered in—¢ 1t cannot be doubted!” DBut it is doubted,
and more too. Chicf Justico Tancy, at a later day, put forth the statement that
during the Revolution it was an accepted truth that “colored men had no
rights which white men were bound to respect;” and this statement was said
to stand on authentic history; but it is now exploded, and the other statement
must share the same fate. A careful inquiry will show that it is utterly without
support in the records of the Convention, where the real compromises are re-
vealed ; nor is there a single pamphlet, speech, article, or published letter of the
time, out of which any such thing can be inferred. Surely, if this provision
had been of such controlling importance, it would have been noticed at least
in the Federalist when its writers undertake to describe and group the powers
of Congress which “provide for the harmony and proper intercourse among the
States;” but the Federalist is entirely silent with regard to it. And yet we are
gravely told “it cannot be doubted” that this provision “constituted a funda-
mental article, without the adoption of which the Union could not have been
formed.”. T'he frequent repetition of this assertion has caused a common belief
that it was history instead of fuble. :

But the actual compromises of the Constitution are well known. They were
three in number. Onc estublished the cquality of all the States in the Union
by secaring an equal representation in the Senate for the small States and large
States. Another allowed representatives to the slave States according to the
whole number of free persons and “three-fifths of all other persouns,” in con-
sideration thai dircct taxes should be apportioned in the game way. Another
was the bargain by which the slave trade was'tolerated for twenty ycars, in
consideration of commercial concessions to the “Eastern members.”  Such ave
the actual compromises of the Constitution, with regard to which there is evi-
dence. But imagination or falsehood is the only authority for adding the'rendi-
tion of fugitive slaves to this list. '

THE TRUE ORIGIN OF ‘'HE FUGITIVE CLAUSE,

¢ The debates of the Convention attest beyond question the little interest in
this clause at the time. In all the general propositions or plaus successively
brought forward from the meeting of the Convention on the 25th May, 1787, thero
was no allusion to fugitive slaves; nor was there any allusion to them, even in
debate, till as late as the 28th August, when, as the Convention was drawing to
a close, they were incidentally mentioned in a discussion on another subjeet.
The question was on the article providing for the privileges of citizens in dif-
ferent States. Jlere is the authentie report by Mr. Madison of what was said::
*General (Charles Cotesworth) Pinckney was not satisfied with it. He
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secmed to wish some provision should be included in fuvor of property in
slaves.’—Madison Papers, p. 1447.

But he made no proposition. Mark the modesty of the suggestion. Here was
no offer of compromise—not even a complaint, much less a suggestion of corner-
stonc. The next article under discussion provided for the surrender of fugitives
from justice, Mr. Butler and Mr. Charles Pinckuey, both from South Carolina,
now moved openly, but without any offer of compromise, to require “fugitive
slaves and servants to be delivered up like eriminals,”  But the very boldness
of the proposition drew attention and aroused opposition

Mr. Wilson, of Pennsylvania, afterwards the eminent judge and lecturer on
law, promptly remarked: ¢ This would oblige the executive of the State to do
it at the public expense.”’ '

Mr., Sherman, of€Connecticut, followéd in apt words, saying that “he saw
no more propricty in the public scizing and surrendering a slave or servant
than a horse.” :

Under this proper pressure the offensive proposition was withdrawn, The
art'cle for the swrrender of eriminals was then adopled. On the next day,
August 29, Mr. Batler showed that the lovers of liberty had not spoken in
vain., Abandoning the idea of any proposition openly requiiing the surrender
of fugitive slaves, he moved an equivocal clause substantially like that now
found in the Constitution, which, without debate or opposition of any kind,
was unanimously adopted, or, according to the report of Mr. Madison, nem. con.
What could not be done dircetly was attempied indirectly ; and the partisans of
Slavery contented themselves, aceording to the teachings of old Polonius, with
language which only “by indircction finds direction out.”” DBut no *indirec-
tion’” can find Slavery out. The language which sanctions such a wrong must
be “direct.”” Therefore, at the moment of secming triumph, the partizans of
Slavery failed. , -

Such is the indubitable origin of a clause which latterly has been declared
to be a compromise of the Constitution and a corner-stone of therepublic. That
a clause for the hunting of slaves was rccognized at the time as compromise or
corner-stone, is an “absurdity disowned alike by history and by reason. That
the clanse was adopted nem. con., with the idea that, according to any received
rules of inferpretation, it could authorize the hunting of alaves, it is difficult to
believe. 'The very statement that it was adopted zem. con. shows that it must
have been regarded, according to reccived rules of interpretation, as having no
“positive” character; for there were eminent members of the Convention who,
according to their declared opinions, could never have consented to any such pro-
position, if it had been supposed for a moment to turn the republic which they
were then organizing into a mighty slave-hunter,  There sat Gouverncur Morris,
who only a short time before exclaimed, in the-Couvention: * He never would
concur.in upholding domestic Slavery. It was a nefarious institution. It was the
curse of Ilcaven on the State where it prevailed.”  There sat Oliver Ellsworth,
afterwards Chief Justice, Who said, in words which strike atall supportof Slavery
by the national government : ¢ T'he morality or wisdom of Slavery are considera-
tions belonging to the Stares themselves.”  There sat Elbridge Gerry, afterwards
Viee-President, who openly declared that ¢ we had nothing to do with the con-
duct of the States as to Slavery ; but we ought to be careful not to give any
sanction to 11"  There sat Roger Sherman, who avowed that he was “ opposed
to any tax on slaves imported, as making the matter worse, because it tmplied
they were property.”  And, greatest of all, there sat Benjamin Franklin, who
by character and conviction, in every fibre of his moral and intellectual being,
wag pledged againet any sanction of Slavery. Who can suppose that these
wise and illustrious patriarchs of liberty all consented, nem. con., not only to
ganction Slavery and to recognize property in man, but to put a kennel of blood-
hounds into the Constitution, ready to hunt the flying bondman? They did no
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auch thing; or, if it is insisted, contrary to reccived rules of interpretation, that
-such must be the sjgnifiéation of their language, clearly they did not understand
it so. Doubtless, there were members of the convention who, in their passion
for Slavery, cheered themselves with the delnsion that they had adequately
described, in ¢ positive” terms, the pretension which they hoped to embody in
_ the Constitution ; but the legal meaning of this provision must be determined,
not by the passion of such persous, but by the actual language employed,
according to received rules of interpretation, from which there is no appeal.
Other rules may be set aside as inapplieable; but the rule which, in presence
of any'doubtful phrase, any indirect language, or any word capablo of a double
.sense, requires that it shall be interpreted ir favor of liberty, is the most com-
manding of all.

Thus, when this clause took its place in the Constituflon nem. con., it was
clearly as a cipher, It meant nothing—or at least nothing odious. But this
conclusion becomes still more apparent in the light of two specidl incidents,
which cannot be forgotten in determining the validity of any claimn for Slavery
under equivocal words of the Constitution. The first is the saying of Mr.
Madison, which he has recorded in the report of the Convention, that it was
wrong to admit in the Constitution the idea of property in man.”  Admirablo
words, constituting a binding rule of interpretation! And yet, in the face of
this declaration, it has been insisted that the “idea of property in man” is
embodicd in the double-faced words of the fugitive clause. But as the words are
susceptible of two meanings, clearly they should be interpreted so as to excludo

~what was “wrong.” The other incident furnishes the same lesson, in a manuer
more pointed still. Tt appears that, on the 13th of =cptember, 1787, a fortnight
after the fugitive clause was adopted in its carliest form, and while the conven-
tion was considering the report of its committee on style, *“ On motion of Mr.
Raudolph, the word servitude was struck out, and sereice unanimously inserted ;
the former being thought to express the condition of slaves, and the latter free
- persons.”’—(Madison Papers, September 13.)  Thus the word “serviee” ceases
even to be equivocal, for it was unanimously adopted as expressing ¢ the con-
dition of free persons.””  And such it would have continued to express always,
if Slavery had not unhappily trinmphed over our government in all its depart-
ments, exceutive, legizlative and judicial,

It is not doubted that at home in the Slave States the fugitive clause was in-
terpreted as applicable to slaves and that this asserted license was at times men-
tioned as a reason for the adoption of the Constitution. Iwven Mr. Madison,
who had declared in the National Convention “that it was wrong to admit in
the Constitution the idea of property in man,” argued afterwards in the Vir-
ginia Convention that “this clanse was expressly inserted to enable ownera of
sluves to reclaim them.”—(Eliot's Debates, vol. 3, p. 453)—all of which was
doubtless true, but the question still occurs as to the constitutional efficacy of
the clause. Mr. Ireedell, who was not a member of the National Convention,
undertook in the North Carolina Convention to explain what 3t had done. He
said that the clause was intended to include slaves, but he added, “the north-
ern delegates, owing to their particular scruples on the subject of Slavery, did
not choose the word slare to be mentioned.”—(Ibid, vol. 4, p. 176)—so that on
the very statement of this expositor the question naturally arose whether slaves
were really included. In the South Carolina Convention, General Pinckney,
who in the National Convention had first dropped the idea of “some provision
in favor of property in slaves,” boasted that this had been obtained; but he
added, in suggestive words, “ we ‘have made the best terms for the sceurity of
this species of property it was in our power to make. e would have made
better if we could.”—(1bid, vol. 4, p. 286.) True cnough. The slave-mas-
tets got all they could. 1f possible they would have got more. But the ques-
tion still recurs wether in this equivocal provision they got anything. In the
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National Convention they adopted a clause which was only another illustration
of “Mr. Facing—Dboth—ways.” At home, in their local conventions, they cour-
rageously insisted that it forced only one way. It is an old dramatist who tells
us that “there is a moral in a villan owt-witting kimself ;" and Falstaff exclaims,
in familiar words, “sec how wit may be made a jackanapeses when it is upon an
ill-employ.”  COlearly, the wit of the slave-masters was “in ill-employ” when it
sought to foist Slavery into the text of the Constitution, and it is casy to seo
that all who engaged in the work were like “the villain out-witting himself.”
Whatever they may have thought or boasted the thing was not done.

From this review of the origin of the fugitive clause, and -the circumstances
which attended its adoption, it is apparent that it has been the occasion of
infinite exaggeration and misrepresentation,  Like a Pagan idol, it has been
worshipped and covered with gifts ; but the prevailing superstition which sus-
tained the imposture has at last disappeared, and we sec nothing but a vulgar
image of painted wood.

LEGISLATION FOR THE RENDITION OF FUGITIVE SLAVES.

From the clause in the Constitution, the committee pass to a consideration of
the legislation founded uponit.  Of course, if the clause has been-misunderstood,
no legislation can derive any validity from it.  Nothing can come out of nothing;
and since there is nothing in the Constitution requiring the rendition of fugitive
slaves by the national government, there ean be no authority for any legislation
by Congress on thé subject. Therefore, the argument against the existing
statutes is complete.  But, on such an oceasion, when it is proposed to reverse
an carly policy of the government, the committee are unwilling to stop heve. It
is important that these statutes shonld be considered in their history and char-
acter.

As carly as 1793, while Congress was sitting in Philadelphia, provisions for
the surrender of fugitive slaves were -fastened upon a bill for the surrender of
fugitives from justice, and the whole was adopted, apparently with very littlo
consideration. 'I'hus, accidentally, Congress undertook to assume the odious
power to organize slave-hunting. But the aet was searcely passed before the
conscience of people, not only at the north, but even in Maryland, began to bo
aroused against it. Granville Sharp, who, in England, so bravely maintained
our national cause as well as the cause of the slave, addressed a letter to the
Maryland ¢ Socicty for Promoting the Abolition of Slavery and the Relicf of
Free Negroes, and others unlawfully detained in bondage,” in which he set forth
elaborately those binding rules of interpretation, which, according to English
law, requive a court to incline always in favor of liberty. This letter purports
to have been published as a pamphlet, by order of the society, and to have been
printed at Baltimore, near the court-house, by D. Graham, L. Yandy, and W,
Patten, in 1793, In a brief prefuce, the Maryland society thus reveal the tiials
attending the new fugitive slave act:

«Siill Slavery exists, and in the case of slaves escaping from their masters,
the friends of universal liberty ave often embarassed in their donduct by a con-
flict between their principles and the obligations imposed by unwise and perhaps
unconstitutional laws.” ‘

Such is a contempora y record of the sensibilitics of a slave State on this
oceasion ; and let it be mentioned to the honor of Maryland. But it is rcason-
able to suppose that the sensibilities of States further north were touched still
more.  Mr, Quiney, whose living memory embraces this early period, tells us
that, when an enforcement of this act was attempted in Boston, the erowd which
thronged the room of the magistrate, quictly and spontancously, opened a lane
for the fugititive, who was thus cnabled to save himself from Slavery, and also
to save the country from the dishonor of such a sacrifice. . Almost at the samo
time, in the patriotic State of Vermont, a judge of the supreme court of tho State,
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“on application for the surrender of an alleged'slave, accompanied by doca-
mentary evidence, refused to comply, unless the master could show a bill of sale
from the Almighty. Such was the popular feeling which this ecarlier legisla-
tion encountered. *

There is authentic cvidence that this popular feeling was recognized by

‘President Washington as a proper guide on an oceasion when he was personally
interested. A slave of. Mrs. Washington had cscaped to New Hampehire,
The President, in an autograph letter which has been produced in the Senate,
addressed to Mr. Whipple, the collector at Portsmouth, and dated at Philadel-
phia, November 28, 1796, after expressing the desire of *her mistress” for the
return of the slave, lnys down the following rule of conduet:

“I do not mean, however, by this reqeust, that suck violeat measures should be
used as would excite a mob or riot, which might be the case if she bas adherents,
or even uneasy sensations in the minds of well-disposed citizens. Rather than
either of these should happen, I would forego her services altogether; and the
example, also, which is of infinite more importance.

“GEORGE WASHINGTON.”

The fugitive never was returned; but lived to.a good old age—down to a
recent period—a living witness to that public opinion which made even the
mildest of fugitive slave acts a dead letter. :

At last, in 1850, after the subject of Slavery had been agitated in Congress
without interruption for nearly twenty years, a series‘of propositions was
adopted, which were solemnly declared to be compromises by which all the
questions concerning Slavery were permancently settled, go as never again to
vex the country—as if any question could be permanently settled except on
the principles of justice. But the “grucl” was adopted, and amoug its ingre-
dients ¢ for a charm of powerful trouble” was a new fugitive slave act, first
reported from the Committee on the Judiciary by Mr. Butler, of South Carolina,
but afterwards amended by a substitute from Mr. Mason, of Virginia, so as to
become substantially his measure. It is not nccessary now to meution its de-
tails. Suffice it to say that in these, as well as in its general coneeption, it .
was harsh, cruel, and vindictive. Ifew statutes in all history have been so
utierly inhuman; not excepting even those British statutes for the oppression of
the Irish Catholics, which are pictured by Edmuud Burke in \vor(lls strietly
applicable to the monstrosity of -our country :

“It is truly a barbarous system, where all the parts are an outrage on the
laws of humanity and the rights of nature; it is a system of elnborate contriv-
ance, as wall fitted for the oppression, imprisonment, and degradation of a people
and the debascment of human nature itself, as ever proceeded from the per-
verted ingeniity of man.” '

And such unquestionably was the fugitive slave act of 1850, which’is still
allowed to remain on the statute book, a blot upon our cougtry and our age.

Where a meagure is so plainly repugnant to reason and to authority, and on
the face of it has so little foundation in the Constitution, any claborate argument
against it scems superfluous, especially at this moment, when Slavery every-
where is yielding to freedom. 'The general conseience condemns the inhumun
statute, and this is enough.

But it is important to go further in order to exhibit the extent to which the
-country has been deceived on this eubject. Thercfore, briefly the comnmittee
will call attention to the constitutional objections.

UNCONSTITUTIONAL USURPATION OF POWER BY CONGRESS,

Forgetting, then, for the moment, the preamble of the Constitution, which
speaks always for justice and liberty; forgetting also the venerable maxim of
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the law, that ** we must incline always in favor of freedom,” and also that other
maxim, that ¢ he is impious and cruel who does not favor freedom ;” refusing,
according to the requirement of law, * to catch at anything in favor of liberty ;"

" and, in spite of all received rules of interpretation, assuming that the words of
the fugitive clause adequately define fugitive slaves, the question then arises,
if this clause thus defiantly interpreted coufers any power upon Congress,

Clearly not.

Search the Constitution and you will find no grant, general or gpecial, con-
ferring upon Congress the power to legislate with regard to fugitives from service
or labor. I the catalogue of, powers belonging to Congress, this power is not
mentioned ; nor does it appear in any special grant.  There is nothing in the clause
itself; there is nothing in any other clause applieable to this pretended power.
The whole subject is left to stand on a clause which, whatever may be its mean-
ing otherwize, is obviously on its fucc only a compact, and not a grant of power.
And in this respect it differs on its face from other provisions of the Constita-
tion. For inetance, Congress is expressly empowered “fo cstablish a uniform
rule of naturalization, and waiform laws on the subject of bankrupteies, through-
out the United States.””  Without this grant these two important subjeets would
have fallen within the control of the States, the nation Jhaving no power to
establish a uniform rule thereupon. Bat, instead of the existing compact.on
fugitive from service or labor, it would have been easy, had any such desire
prevailed, to add this case to the provision on naturalization’and bankrupteies, and
to empower Coungress.to estublish « uniform rule for the surrender of fugitives

Jrom service or lubor throughout the United States.  'Then would Congress have

had unquestionable jurivdiction over this subject. But nobody in the Conven-
tion—not one of the hardiest partisans of Slavery—presumed to make this
proposition.  Ilad it been made, it is easy to sce that it must have been most
unceremoniously dismissed. ‘

‘The genius of common law; to which our ancestors were devoted, would have
ericd out agaiust any such concession. If we rvefer to its great master, Lord
Coke, from whose teachings in that day there was no appeal, we shall find its

living voice. In the Third Institute (p. 189) he thus expresses himself: « It
is holden, and so it hath been vesolved, theat divided kingdums under several
kings in league one with another, are sanctuaries for servan!s or subjects flying
for safety from one kingdon to another, and upon demand made by them are
not, by the laws and libertics of kingdoms, to be delivired.”  Unquestionably,
if such “sanctuarics” may be overturned, it can be only in a manner consistent
with the “laws and liberties ” of the States where the fugitive may be found,
and not through the exercise of a domincering prerogative by Congress.

Whatever may be the real meaning of the clause in other respects, it
is obvious that it is a compact with a. prokibition on the States, conferring ne
power on the nation. In its natural signification it is & compact.  According to
the examples of other countries, and the principles of jurisprudence, it is a com-
pact. All arrangements for the surrender of fugitives have been customarily
compnets.  Ixcept under the express obligations of treaty, no nation is bound to
surrender fugitives. Iispecially has this been the case with fugitives for free-
dom. [n medieval Europe, cities refused to recognize this obligation in favor of
persons even under the same national govermment, In 1531, while the Neth-
crlands and Spain were united under Charles V, the supreme council of Mechlin
rejected an application from 8pain for the surrender of o fugitive slave. By
express compact alone could this be sceured.  But the provision of the Consti-
tution wasborrowed from the ordinance of the Northwestern Perritory, which is
expressly declared to be a “compact;” and this ordinance, finally drawn by
Nathan Dane, of Massachusetts, was again borrowed, in some of its distinctive
features, from the carly institutions of Massachusetts, among which, as far back
as 1643, wus a compact of like nature with other New England States. Thus
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this provision i3 a compact in language, in nature, and in its whole history; as
we have already scen, it is a compact according to the intentions of our fathers
and the genius of our institutions.

There are two instances of compacts in history which will illustrate the
present words. The first is found in a treaty of peace between Alexander

* Comnenus, Greck Emperor of Constantinople, and Oleg, King of Russia, in the
year of the Christian era 902, as follows:

“[f a Russian slave take flight, or even if he is carried away by any one
under preteuce of having been bought, his master shall have the right and power
t> pursue him, and kunt for and capture kim wherever he shall be found; and
any person who shall oppose the master in the execution of this right skall be
deemed guilty of violating this treaty, and be punizhed accordingly.”

This compact, inade in the unequivoeal language of a barbarous age, hus long
long since ceased to exist, and now, in our own day, Russin disdains to own a
slave. .

"The other instance is the compact between the New England colonies in
1643, being one of the “articles of confederation between the plantations under
the government of the Massachusetts, the plantations under the government of
New Plymouth, and the plantations under the government of Connceticut.”
Here it 1s:

“ It iz also agreed, that if any seryant vun away from his master into any
other of these confederated jurisdictions, that in such case, upon the certificate
of one magistrate in the jurisdiciion out of which the said servant fled, or upon
‘other due proof, the said servant shall be delivered cither to his master or any
other that pursues and brings such certificate or proof.”—(Plymouth Golony
Records, vol. 9, p. 6:  See, also Ancient Charters of Massachusctts, p. 722.)

~ Here, by WOI'(E! of agrecment, less frank and unequivocal than those of the
earlicr time, fugitives are to be delivered up.  But this compaet, like its Russiun
prototype, has long since ceased to exist.

Ungquestionably the fugitive clange of the Conatitution, whether applicable to
fugitive slaves or not, was never intended to confer power upon Congress, but
was simply a compact to receive such interpretation as the States where it was
enforced might choose to adopt.

AUTHORITIES AGAINST THE POWER OF CONGRESS,

But the committes do not leave this conclusion to rest merely on unanswera-
ble reason. 'There are authorities on the subject which add to the testimony.

Here are the words of Chancellor Walworth, of New York, in o judgment
pronounced in 1835, before this subject had become the occasion of political
strife. This testimouy of the learned chancellor is the more important, when it
is considered that he has always acted politically with that democeracy which
hias been such o support to Slavery : .

“ I have looked in vain among the powers delegated to Congress by the Con-
stitution for any general authority to that body to legislate on this subject. It
certainly is not contained in any express grant of power, and it does not appear
to be-embraced in the general grant of incidental powers contained in the last
clause of the Constitution relative to the power of Congress.  ‘I'he law of the
United States respecting fugitives from justice and fugitive slaves is not a law to
carry into cffect any of the powers expressly granted to Congress, or any other
power vested by the Constitution in the government of the United States, or
any department or officer thereof.”—(Juck vs. Martin, 14 Wendell, 525.)

Here, also, are the words of Ohief Justice Hornblower, of New Jersey, in a

judgment pronounced in 1836. Having shown that the clause in question con-
fera no power on Congress, he procceds as follows: :

“In short, if the power of legislation upon this subject. is not given to Oon-
gress in the second section of the fourth article of .the Constitution, it cannot
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then, be found in that instrument. The last clause of the eighth section of
the firat article gives to Congress a right to make all laws which shall be neces-
sary and proper for carrying into exceution all the powers vested by the Consti-
tution in the government of the United States, or in any department or officer
thercof. But the provisions of the sccond scetion of the fourth article of the
Constitution covered no grant to, confides no trust and vests no powers in, tho
government of the United States. The langunge of the whole of that section
is to establish certain principles and rules of action by which the contracting
partics are to be governed in certain specified cases. The stipulations respect-
ing the rights of citizenship and the delivery of persons flecing from justice or
escaping from bondage are not grants of power to the general government, to be
cxccuted by it in derogation of State authority, but they are in the nature of
treaty stipulations, resting for their fulfilment upon the enlightened patriotizm
and good faith of the several States.” hd * “The argument in favor
of congressional legislation, founded.on the suggestion that some of the States
might refuse a compliance with these constitutional provisions, or neglect to pass
laws to carry them into effect, it entitled to no weight.'—(The State vs. The
Sheriff of Burlington, in Hub. Corp.)

Afterwards, in a published letter of 1852, the chief justice says

“Be assured, my dear sir, my judgment, whatever it may be worth, has been
for years, and now is, in perfect accordance with yours in relation to the uncon-
stitutionality of the fugitive slave laws of 1793 and 1850.”

Other judicial opinions might be adduced; but as they have been given sinco
the controversy on this question has raged, they would be less regarded.

But there are other opinions pronounced in the Sgnate, which, from the char-
acters of their authors, are entitled to peculiar consideration,

It will be remembered that Mr. Webster gave his support to the fugitive
slave nct of 1850; but, whatever may_have been his vote, so far as his personal
authority could go, ke condemned this act as unconstitutional. Here is his
opinion, expressed in the famous speech of the 7th March, 1850

“1 have always thought that the Constitution addressed itself to the legisla-
tures of the States, or to the States themselves, 1t says those persons escaping
into other States shall be delivered up, and 1 confess 1 have always been of the
opinion that that was an injunction upon the States themselves. It is gaid that
a pergon eseaping into another State, aud coming, therefore, within the jurisdie-
tion of that State, shall be delivered up. It sceins to me that the plain import of
the passageis that the Stateitselfsin obedience to the injunction of the Conatitution,
shall cause him to be delicered up.  This is my judgment, and I have always
entertained ity and I catertain it now.”

“I have always entertained it, and I entertain it now.”  Such are the emphutic
words by which Mr. Webster declares his judgment of the unconstitutionality
of this act,

But he was not alone.  Mr. Mason, the actual author of the act of Congress,
thus exposed its unconstitutionality in the very speech by which he introduced
it.

“In my reading of these clauses of the Conatitution for extradition of fugitives,
of both classes I adeance the confident opinion that it devolves upon the States
the duty of providing by law both for their capture and delivery.. * * *
I say, then, rir, that the true intent of the Constitution was to devolve it upon
the States as a federal duty to enforce, by their own laws, within their
respective limits, both these clanses of extradition.”—(Congressional Globe,
vol. 21, part 1, pp. 234~'5, January 28th, 1850.)

And Mr. Butler, of South Carolina, at a later day, said:

“Under the Constitution each State of itself ought to provide for the rendition
of all fugitives from labor to their masters.  This was certainly the design
of the Constitution.”—(Congressional (ilobe, June 26, 1854.)
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Such are gome of the authovities, judicial and political, by which the power
of Congress over Lhis subject is denied.  And yet, in the face of all authority,
and in defiance of reavon, Congress aasumed this power. It was done at the
demand of Slavery, and for the protection of Slavery. Of course, such an as-
sumption of undelegated power was a usurpation at the time, and it is a usurp-
- ation still—doubly hateful when it is considered that it is o usurpation in the
name of Slavery. It is hard to think that Congress was driven to an uncon-
gtitutional assumption in such a cause, and that, contrary to sovercign rules of
interpretation, it was co. strained to lean to Slavery rather than to freedom,
But thé time has come at last when it may recover the attitude which belongs
to it under the Constitution.

In advising the repeal of the fugitive slave act, it is enough to show that it
is founded on a usurpation by Congress of' power not granted by the Constitu-
tion. But even admitting the power, a slight examination will ghow that it has
been executed in defiance of the Constitutinn,

I'he constitutional objections to the fugitive slave act are abundant. It is
not too much to say, that in every scetion and at every point it is repugnant to
admitted principles of constitutional law., .

UNCONSTITUTIONAL DENIAL OF TRIAL BY JURY,

Foremost among these objections it is proper to put the denial of a trial by
jury to the fugitive, whoze liberty is in question, It is well known that Judgoe
Story, who pronounced the opiniow of the Supreme Court affirming the consti-
tationality of the early fugitive slave act, declared that the neccessity of a trial
by jury hiad not been argued® before the court, and that in his opinion this was
etill an “open question.”—(Story’s Life and Letters, vol. 2, p. 396.) It has
never been argued sinee; but itis difficult to say that it is still an “open question.”
The battles of frecdom are never lost, and the longer this vight has been denied
the more its justice has become apparent, until at lust it shines resplendent be-
youd all contradiction. Kven if there were any doubt of the obligation of
Congress, there can be no doubt of the power. Nobody denies that Congress,
if it legislates on this matt:r, may allow a trinl by jury. But here again, if it
may, 8o overwhelming is the claim of justice, it Musr,

T'he text of the Coustitution leaves the case beyond question,  And here, on
the threshold, two necessary incidents of the delivery may be obscrved : Iirat,
it must be made in-the State where the fugitive is found; and, secondly, it
restores to the claimant his complete control over the person of the victim, so
that he may be conveyed to any part of the country where it is possible to hol:l
a elave, or he may be gold on the way,  From these circumstanc:s, it is evident
that the proceedings cannot be regarded, in any just scnse, as preliminary or
auxiliary to some future formal trinl, as in the case of the surrender of a fugi-
tive from justice, but as complete in themselves, final and conclusive,

It is beeause of the contempt with which, to the ghame of onr country, under
the teachings of Slavery, men have thus fur regarded the rights of colored per-
rong, that courts have been willing for 2 moment to recognize the constitutional
right to hurl a human being into bondage, without a trial by jury. Had the
victims, in point of fact, been white, it is casy to sce that the rule would have
been different.  But it is obvious that, under the Constitution, the rule must be
the same for all, whether black or white. '

On the onc side is a question of property ; on the other side is the vital ques-
tion of human freedom in its most trangeendent form; not merely freedom for a
day or a year, but for life, and the freedom of generations that shall succeed so
long as Slavery endures.  But whether viewed as n question of property or a
question of human freedom, the requirement of the ConBtitution is equally ex-
plicit, and it becoines more explicit as we examine its history, It is well known
that at the close of the national Convention Elbridge Gerry refused to sign the
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Constitution, because, among other things, it established “a tribunal wi'hout
gurics—u star chamber as to civil cases.””  Many united in thia opposition, and
on the recommendation of the first Congrees an addit’onal safeguard was added
in the following words: “In suits at comm:m law, where the value in contro-
versy shall exceed twenty dollars, the right of trial by jury shall be prescrved.”
Words cannot be more positive, '

Three conditions, according to this amendment, arc necessary.  Iirst, there

must bo “a suit.”  But the Supreme Court, in the case of Cokens va, Virginia,
6 Wheaton, 407,) have defined a suit to be «the prosceution of some claim,
cmand, or request,” thus allirming that the “claim” for a fugitive is ““a suit.”
Secondly, there must be asnit “at common law.”  Bat here again the Supreme
Court, in the case of Parsons vs. Bedford, (3 Peters, 456,) while considering
this very clause, has declared that “in o just segse this amendment may well be
construcd to embrace all suits which are not of equity or admiralty jurisdiction,
whatever may be the peculiar form whick they may assume to settle legal rights;”
and clearly, since .the claim for n fugitive is not a suit in equity or admiralty,
but a suit to scttle what arc ealled “legal rights,” it must, of course, be “a
&nit at common law.”  Thirdly, the valuc in controversy must “exceed twenty
dollars.” But here again the Supreme Court in the case of Lee vs. Lee, (8
Peters's R, 41,) on a question as to jurisdiction founded on the “value in contro-
versy,” has declared that the freedom of the petitioners, which was the matter
in dispute, “was not susceptible of pecuniary valuation,” showing that sinco
liberty is above price, the claimn to n fugitive always nccessarily presumes that
“the value in contoversy exceeds twenty dollars.”

Thus, by a serics of separato decisions of the Supreme Court on the three
points involved in the interpretation of this clause of the Constitution, it is
clear, beyond question, that the c¢lnim to a fugitive is, first, “a suit;” seeondly,
“at common law;” thirdly, *where the value in controversy excceds twenty
dollars;;” so that trial by jury is expressly secured.

But even if the Supreme Court had been silent on this question, the argu-
ment from the old books of thecommon law would be unanswerable. ' We are told
that there is nothing new under the run,  Certainly, long before our Constitu-
tion the claim for a fugitive slave was known to the common law. In carly
bistory, and down cven to a late period, the slave in England was gener-
ally called o villain, though, in the original Latin forms of judicial proceed-
ings, nativus implying Slavery by birth. Of course, then, as now, the slave
sometimes ventured to escape from his master; but the common law supplied
the appropriate remedy. The claim was prosecuted by a *wsuit at common
law,”” to which, as to every suit at commmon law, the trial by jury was neces-
earily attached. Blackstone, in his Commentaries, (vol. 2, p. 93,) in words
which must have been known to all the lawyers of the convention, said of /-
lains: *'T'hey could not leave their lord without his permission; but, if’ they
ran away or were purloined from him, might be claimed and recorercd by
action, like ‘beasts or other cattle”  But this word “action” of itself implics
“a guit at common law,” with trial by jury.

The forms of proceeding in such cases are carefully preserved in those books
which constitute the authoritative precedents ot the common law.  There aro
the writs, counts, pleadings, and judgments, all ending in trial by jury. They
will be found in Fitzherbert's Natura Brevium, (vol. 1, p. 76.) The year
books and books of entries are full of them.  Clearly and indisputably, in Eng-
land, where the common law has its origin, a claim for a fugitive slave was “ a
suit at common law,” recognized as euch among its old and settled procecdings,
as much us a wiit of replevin for a horse or a writ of right for land. It follows,
then, that the requirement of the Constitution, read in the illumination of the com-
mon law, naturally and necessarily embraces proceedings for the reeovery of
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fngltiw slaves s far as any such are tnstituted or allowed under the Constitu-.
! \d = . . < N .

- And this irresistible conclueion has the support of a senator from South Caro-
lina in an earlier period of our history, before passion had obscured reason and,
conspiracy against the Union had blotted out all loyalty to truth. In reply to
a propogition, in 1818, to refer the claim of the master to a judge without g
I;t'y,l e r, Smith, speaking solely in the intercsts of property, thus expressed
meelf : o
% This would give the judge the solc power of deciding the right of property
the master claims in his slaves, instead of trying that right by a jury, as pre-
scribed by the Conatitution. He would be judge of matters of law and matters
of fact—clothed with all the powers of a court. Such a principle is unknown
in your system of jurisprudegce, Your Constitution has forbid it. 1t preserves.
the right of trial fly jury in all®cases where the value in controversy exceeds
twenty dollare.”— (Annals of Comgress, 15th Cong., 1st sess., vol. 1, p. 232.)
Thue, in those days, a partisan of slavery, while asserting its divine origin,
and vindicating the rendition of fugitive slaves, recognized the dlaim of the mas-
ter a8 a “suit at common law,” to be tried by a jury; and this he insisted was
prescribed by the Constitution. But if this senator could claim a trial by jury
for the protection of his pretended property, with much greater reason might the
fugitive claim a trial by jury for the protection of his liberty. Surely, now,’
when liberty is regaining her lost foothold in the Republie, this protection will
not be denied.

OBJECTIONS TO 'T'RIAL BY JURY.

To all this array of reason and authority there have been but gwo attempts
at reply, fo far as the committee is informed. ‘

1. 'The first of these attempts asserts that the rendition of the slave under
the act of Congress is a “preliminary”’ proceeding, in the nature of extradition,
which doés not establish any right getwc(m the parties, but simply hands the
slave over to ‘the local jurisdiction from which he escaped, and that, therefore,
trial by jury is unneceszary. But this pretension is founded on a plain misappre-
hension. It forgets, in the first place, that by ancient anthority a “claim” for a
fugitive slave is unquestionably a “ suit at comimon law,” to be determined by a
jury bejore the judgment of rendition. And it forgets, in the second place, that
the proccedings are in no respect “ preliminary ;" that they do not contemplate any
ogher trial between the partics, but that they fix absolutely the relations of the -
parties, making one of them master and the other slave; that the certificate of
rendition is abgolute and unimpeachable by any human tribunal, so that the
claimant, from the moment of its issue, may assert an unqualified ownership over
the fugitive; that, under this certificate, he may proceed at once to demand ser-
vice and labor, and may enforce his demand by the lash; aud that, instead
of returning the victim to that local jurisdiction from which he is alleged to
have éscaped, the claimant may hurry him, chained and manacled, to some distant
plantation, where the only judge will be an overscer, and the only jury will be
the creatures who aid in enforcing a vulgar power. And this argument forgets,
also, that this cruel judgment may be inflicted upon a freeman whoy perhaps, has
never left his northern home, but whose fate will be fixed beyond appeal by the
certificate of a commissioner. Surely the simple statement of this case is enough.

But the very word ¢ preliminary " suggests the inquiry, to what? Prelimi-
nary is not an adjective that supports itself. Tt requires an adjunct, or an abut-
ment on which to rest. Itis the beginning or introduction to some further
proceeding. It is something incomplete or unfinished. 1f it be judicial in char-
acter, it necersarily contemplates some further judicial proceeding. The judge
who pronounces a preliminary judgment must necessarily have in his mind the
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judgment which is to follow, and he must recognize his relation 'to it. But if
there is no judgment to follow ; if there is no contemplation of any further judi-
cial proceeding; if the actual proceeding is complete and finished; if it is not the
beginning ‘or introduction to any further proceeding ; if there is nothing on which
the adjective * preliminary” can rest, it seems absurd to call the proceeding by
this name. It is essentially final, and such iz the unquestionable character of
the proceeding under the fugitive slave act. To call it * preliminary,” and on
this ground to attempt an apology for the denial of trial by jury, is only another
illuatration of the devices employed by Slavery to baffle the demands of freedom.

But it is still said that there may be another trial in the State whither the
slave is conveyed. On this assumption it has been well remarked, that if, con-
trary to the general principles of law which attach to the decision of a competent
tribunal a conelusive force as to the same right between the same parties, there
could be any trial in the slave State, it is sufficient.to observe that it is another
¢rial, and in no respect a continuation and completion of the proceedings before
the commissioners. The only trial possible would be an eoriginal suit brought
for his freedom by the alleged slave against his acfual master, whosoever he
might be; for the claimant may have already gold him to another. But there
can be no legal connexiun between the two proceédings. Each is original, and
must be decided on its own merits. In the one case the actual claimant, who-
soever he may be, is plaintiff, and the slave is defendant; and in the other case,
the slave is plaintifl, and the actzal master, whosoever he may be, is defendant.
And the first proceeding is preliminary to the other, only as an illegal imprison-
ment is preliminary to a suit for damages. The whole pretension is lost in its
absurdity.

2. The second attempt at reply to the argument for a trial by jury may be
iven in the words of the author of the fugitive slave act himself. In the de-
ate which occurred on its passage, Mr. Mason thus expressed himself':

“If you pass a law which shall require a trial by jury, not one man in twenty
whose slave escapes will incur the risks or expense of going after the fugitive.
It proposes a trial according to all the forms of the court. A trial by jury
necessarily carries with it a irial of the whole right, and a trial of the right to
service will be gone into according to all the forms of the court in determining '
upon any other fact. * * * 'This involves the detention of the fugitive in
the mean time, a detention that is purely informal ; and whether the jury should’
or should not render a rightcous verdict in the end is a matter I will not inquire
into, for it is perfectly immaterial, us the deley itself would effectually defeat the
right of reclamation.”—( Congressional Globe, vol, 22, part 2, p. 15684, 31st Con-
gress, 1st session.) o

Thus, in a question of human freedom, the delay incident to a trial by jury
was unblushingly asserted as a sufficient reason for tho denial of this right.
On a pretension 8o repulsive, it is enough to say that its feebleness is exceeded
only by its audacity. .

The committee, therefore, put aside the attempts at reply, and confidently
rest in the conclusion that the deniul of trial by jury to a person claimed as a
slave is an unquestionable violation of the Constitution,

UNCONSTITUTIONAL DELEGATION OF JUDICIAL POWER TO COMMISSIONERS,
WHO ARE NOT JUDGES.

There is still another objection on account of unconstitutionality, which
may be treated moure briefly; but it is not less decisive than the two objections
already considered. It is founded on the character of the magistrate to whom
is committed the adjudication of the great question of human freedom, than
which none greater is known to the law. o

If it were a question merely of property above twenty dollars; if it were s -

Rep. Com. 24?2
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question of crime, involving imprisoninent under the laws of the United ~tates ;
especially if it were a question involving life, the trial must be by a judge duly
appointed by the President, by and with the advice and consent of the Senate,
holding office during good behavior, receiving for his services a fixed compensa-
tion, and bound by a solemn oath of office. But this great question of human
frecdom is committed to the unaided judgment of a petty magistrate, called a
commissioner, appointed by the court instead of the President, holding his office
during the will of the court instcad of during good behavior, paid by fees
accorging to cach individual case, instead of recciving for his services a fixed
compensation, and not bound by any oath of office.

A claim for the rendition of a fugitive from seivice or labor, constituting, as
it does, “a suit at common law,” and also ‘“a case aricing under the Constitu-
tion,” must be determined by a judicial tridunal; but a commissioner is not a
judicial tribunal, nov is he in auy sense n judge, so that he is not entitled under
the Constitution to exercise this extraordinary jurisdiction.

As a “suit at common law,” the claim must be tried by the tribunal which
has jurisdiction of suits. But a commissioner can have no such -jurisdiction.

As “ a case arising under the Constitution,” it falls under the judicial power
of the United States; but a commissioner is no part of this power,

There are two provisions of the Constitution which place this conclusion beyond
question, First. By article 11T, section 7,itis declared that “tkejudicial power of the

bm'ted States shall be vested in one supreme court, and in such inferior courts as
the Congress may from time to time ordain and establish.” The judges, both of
the supreme and the inferior courts, shall hold their office during good behavior,
and shall at stated times receive for their services a compensation, which shall
not be diminished during their continuance in office.”  Sceondly. By article I11,
section 2, it is declared that « the judicial power shall extend to,all cuses in law
and equity under this Constitution, the laws of the (nited States, and the
treaties made, or which shall be made, under their authority.” Here it appears,
first, who are the judges constituting the judicial power of the United States ;
and secondly, what is the extent of this power. But a commissioner clearly is
not a judge; or any part of the judicial power. 'T'herefore, by inevitable conclusion,
he cannot have jurigdiction of any ¢ case arising under the Constitution.”  But
the Supreme Court has expressly decided that the proceeding by a claimant for
the delivery of an alleged slave “ constitutes in the strictest sense a controversy
between the partics, and a case arising under the Constitution of the United
States, with the express delegation of judicial power given by that instrument.”
~—(Prigg’s case, 16 Peters, 616.)

And yct a commissioner, dressed in the smallest and briefest authority, is put
forward to determine this great casc under the Constitution, and his judgment
is declared to be final, and ¢ven without appeal. 'T'he fugitive slave aet proclaims
expressly (scction 4) that  he shall have eoncurrent jurisdiction with the judges
of the circuit und district courts of the United States;’ ’(section 6) that“he shall hear
and determine the case of thie claimant in a summary manner;”” ard (section 6) that
“his certificate shall be conclusive of the right of the person in whose favor
granted to remove such fugitive to the State or Territory from which he eseaped,
and skall prevent all molestation of the said person by any process issued by
any court, judge, magistrate, or other person whatsocver.”’ Such are the
plenary powers conferred upon the commissioner, together -with an eminent
Jjurisdiction concurrent with judges of the circuit and district courts, 'I'his
act, as originally introduced by Mr. Butler, before the substitute of M.
Mason, intrusted this concurrent jurisdiction to the whole army of postmasters ;
but a trumpery commissioner, appointed by a court, is as little entitled to exer-
cise it as a postmaster. It is not doubted that, under existing statutes, a com-
missioner may be appointed to take depositions and ackuowledgments of bail,
aud also to arrest, examine and ' detain offenders for trial.  Thus much a court
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may authorize; but a court cannot delegate to a commissioner the power of
trying a cause, whether “a guit at common law” or “a case arising under the
Constitution ;" nor can Congress authorize a court to delegate this power. The
whole pretension is a diseredit to the jurisprudence of tho country.

Such are three principal objections to the constitutionality of this act. One
alone is enough. The three together are more than enough.

OTHER OBJECTIONS TO THE FUGITIVE SLAVE ACT.

- But there are other objections to which the committee merely allude.

The offensive act, defying the wholo law of evidence, authorizes a judgment
which shall despoil a man of his liberty on ex parte testimony, by affidavits,
without the sanction of cross-examination.

It practically denies the writ of Zabeas corpus, ever known as the palladium
of the citizen. )

Contrary to the declared purposes of the framers of the Constitution, it sends
the fugitive back ¢at the public expense.” ‘

Adding meanness to the violation of the Constitution, it bribes the commis-
sioner by a double fee to pronounce againgt freedom. If he dooms a man to
Slavery the reward is ten dollars, but saving him to freedom his dole is five dol-
lars,

As it is for the public weal that there should be an end of guits, so, by the
congent of civilizetﬁ nations, these must be instituted within fixed limitations of
time; but this act, exalting slavery above even this practical principle of uni-
versal justice, ordains proceedings against freedom without any reference to
lapse of time. -

Careless of the feclings and conscientious convictions of good men who cannot
help in the work of thrusting a fellow-being back into bondage, this act declares
that “all good citizens arc.hereby commanded to aid and assist in the prompt
and cflicient execution of this law;” ‘and this injunction is addressed to all alike,
not excepting those who religiously believe that the Divine mandate is as bind-
ing now as when jt was first given to the Hebrews of old: “'T'Hou suanLT NoT
DELIVER wnto his master the servant whick is escaped from his master unto
thee; he shall dwell with thee, even among you, in that place where he shall
choose, in one of the gates where it liketh him best; thou shalt not oppress him.”—
{Deuteranomy, ch. 23, verses 15 and 16.)  The thunder of Sinai is silent and the
ancient judgments have ceased; but an act of Congress, which, besides its
direct violation of this early law, offends cvery sentiment of Christianity, must
expect the judgments of men, even if it escapes those of Heaven, Perhaps the
sorrows and funerals of this war arc so many warnings to do justice.

But this act is to be seen not merely in its open defiance of the Constitution,
and of all the decencies of legislation ; it must be considered, also, in two other
aspeets : first, in its consequences ; and secondly, in the character of its authors,
The time at last has come when each of these may be expose:l.

CONSEQUENCES OF THE FUGITIVE SLAVE ACT,

And, first, as to its consequences. In the history of the African race these
can never be forgotten.  Since the first authorization of the slave trade nothing
8o terrible had fallen upon this unhappy people, whether we contemplate its
cruclty to individuals or the widespread proscription which it launched against
all who werc ¢ guilty of a skin not colored as our own.”

It is sad to know of suffering anywhere, even by a single lowly person.
But our feelings are enhanced when individual sorfows are multiplied and the
blow ‘descends upon a whole race. History, too, takes up the grief.” "Uhe Jews
expelled from Spain by merciless decrees; the Huguenots driven from France
by the revocation of the edict of Nantes; our own Puritan fathers compelled to
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exile for religious freedom; all these receive a gushing sympathy, and we detest
the tyrants. These were persccutions for religion in days of religious bigotry
.and darkness. . But an American Congress, in this age of Christian light, not in
the fanaticism of religion, but in the fanaticism of Slavery, did an act which
can find companionship only with these enormities of the past. The fugitive

- slave act carried distress aund terror to every person of African blood in the free
States. All were fluttered, as the arbitrary edict- commenced its swoop over
the land 'The very rumor that a slave hunter was in town so ghook the nerves
of a sensitive freeman, on whom was the ban of color, that he died. To large
numbers this act was a deerce of instantancous expulsion from the Republie,
under the penalties of Sla: cry to them and their heirs forever.  Stung with
despair, a8 many as 6,000 Christian men and women, meritorious persons—a
larger band than that of the escaping Puritans—precipitately fled from homes
which they had established, opportunities of usefulness which they had found,
and the regard of fellow-citizens, until at last, in an unweleome northern eli-
mate, beneath the British flag, with glad voices of free low on their lips, though
with the yearnings of exile in their hearts, they were happy in swelling the
chant ¢ God save the Queen”

But such an injustice camnot be restrained in its influence. Wherever it
shows itself it is an extengion of Slavery, with all the wrong, violence, and bru-
tality which are the natural outgrowth of Slavery. The free States became
little better than a huge outlying plantation, quivering under the lash of the
overseer ; or rather they were a diversified hunting-ground for the fiying bond-
man, resounding always with the “halloo” of the huntsman. "There scemed to
be no rest. The chase was hardly finished at Boston, before it broke out at
Philadelphia, Syracuse, or Buffalo, and then again raged furiously over the prai-
ries of the west. Not a casc occurred which did not shock the conscience of
the country, and sting it with anger. 'The records of the time attest the accuf
racy of this statement. Perhaps there is no instance in history where human

assion showed itself in grander forms of expression, or wheve eloquence lent all
Eer gifts more completely to the demands of liberty, than the speech of an em-
inent character now dewd and buried in a foreign land, denouncing the capture
of Thomas Simms, at Boston, and invoking the judgment of God and man
upon the agents in this wickedness, That great effort cannot be forgotten in
the history of humanity. But every case pleaded with an eloquence of its own,
until, at last, one of thosc tragedies occurred which darken the heavens and ery
out with a voice that will be heard. It was the voice of a mother standing
over her murdered child. Margaret Garner had eseaped from Slavery with three
children, but she was overtaken at Cincinnati. Unwilling to see her offspring
returned to the shambles of the south, this unhappy person, deseribed in the testi-
mony as *“a womanly, amiable, affectionate niother,” determined to save themin the
only way within her power. With a butcher knife, coolly and deliberately, she
took the life of one of the children, deseribed as “almost white, and a little
girl of rare beauty,” and attempted, without success, to take the life of the
other two. To the preacher who interrogated her, she exclaimed: “The child
was my own, given me of God to do the best a mother could in its behalf.
I have done the best [ could; I would have done more and better for the rest;
I knew it was better for them to go home to God than back to slavery.” But
ghe was restrained in her purpose. 'The fugitive slave act trinmphed, and after
the determination of sundry questions of jurizdiction, this devoted historie
mother, with the two children that remained to her, and the dead body of the
little one just emancipated, was escorted by a national guard of armed men to
the doom of Slavery. But her case did not end with this revolting sacrifice.
So long as the human heart is moved by human suffering, the story of this
mother will be read with alternate anger and grief, while it is studied as a per-
petual witness to the slaveholding tyranny which then ruled the Republic with
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execrable exactions, destined at last to break out in war, as the sacrifice of Vir-
ginia by her father is a perpetual witness to the decemviral tyranny which ruled
Rome.

But liberty is always priceless. There are other instances less known in
which kindred wrong has been done. Kvery case was a tragedy—under the
forms of law. Worse than poisoned bowl or dagger was the certificate of a
commissioner—who was allowed, without interruption, to continue his dreadful
trade. Even since the rebellion for Slavery has been raging in blood, the pre-
tension of returning’ slaves to their masters has not been abandoned. The
piety of Abraham, whd® offered up Isanc as a sacrifice to Jehovah, has been
imitated, and the country has continued to offer up its fugitive slaves as a sacri-
fice to Slavery. It is reported, on good anthority, that among the slaves thus
offered up was one who, by his communications to the government, had been
the means of saving upwards of one hundred thousand dollars. And here in
Wacghington, since the Leneficent act of emancipation, even in sight of the flag
floating from the national Capitol, the fugitive slave act has been made a scourge
and a terror to innocent men and women

If all these pains and sorrows had redounded in any respeet to the honor of
the country, or had contributed in any respect to the strength of the Union, then
we might confess, perhaps, that something at least had been gained. ~ But, alas!
there has been nothing but unmixed evil.  The country has suffered in its good
name, while foreign nations have pointed with scorn to a republic which could
sanction such indecencies. Not a ease oceurred which was not greedily chron-
icled in FKurope, and circulated there by the enemies of liberal institutions.
Even since the rebellion began, in the name of Slavery, the existence of this
odious enactment unrepealed on our statute-book has been quoted abroad to
show that the supporters of the Union are as little deserving of sympathy as
the rebel slavemongers.  But from the enforcement of this enactment the Union
has suffered ; for not a slave was thrust back into bondage without weakening
those patriotic sympathies, north and south, which are its best support. The
natural irritation of the north as it beheld all the safeguards of freedom overthrown,
and Slavery triumphant in it very streets, was encountered by a savage exulta-
tion in the south, which seemed to dance about its victims,  Fach instance was
the oceasion of new exasperations on both sides. which were skilfully employed
by wicked conspirators *to fire the southern heart.”

AUTHORS OF THE FUGITIVE SLAVE ACT,

Such are gome of the cousequences of this ill-fated measure.  But the duty of’
the committee cannot be performed -without glancing at its authors also. It is
by an easy transition that we pass from one to the other, for the two are in
natural harmony. IZach may be read in the light of the other.

And who were the aathors of the fugitive slave act?’ The answer may be
general or special.

It general, it may be said that its authors were the representatives of Slavery,
constituting that same oligarchy or slave power which has madly plunged this
country iuto civil war. Some of them cven at the time of its enactment were
already engaged in treasonable counspiracy against the Union.  They thought
little of any pretended intevests’in property; but they were occupied with two
controlling ideas : first, how to unite their own people at home; and, sccondly,
how to insult and subjugate the free States.  The fugitive slave act furnished
a convenient ageney for this double purpose, and was naturally adopted by men
who had logt the power of blushing as well as the power of feeling.

Unquestionable facts will show how little real occasion there was for this-
barbarous enactment. It is now es'ablished by the report of the census of
18G0 that the loss of slaves by escape was trivial.  According to this docu-
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ment “the whole annual loss to the southern States from this cause bears less
proportion to the amount of capital involved than the daily variations which,
in ordinary times, occur in the fluctuations of State or government sccurities in
the city of New York alone.”—(Compendium of Census for 1860, p.12.) Such
a statement is most suggestive. But the official tables furnish confirmatory
details.  From these, it appears that during the year ending June 1, 1860, out
of 3,949,557 slaves, only 803 were able to eseape, being one to about 5,000, or at
the rate of one-fifticth of one per cent.  Then, again, out of more than one million
of slaves in the border States in 1860, fuwer than 500 escaped.  Such are the
authentic facts. But this is not all. The slave who 18d succecded in escaping,
even when re-enslaved, was never afterwards regarded as good property.  All
the work he could do would not compensate for his bad example. Jefferson
Davis, in the frankness of an address to his constituents at home in Missiasippi,
on the 11th July, 1851, said openly that he did not want any fugitive slaves
sent into his State; that “such stock would be a curse to the land, for with the
knowledge they had gained they would ruin the rest of the slaves, and very
probably give rise to the most dreadful consequences;” and he concluded by
announcing that “he would not have in his quarters a negro brought from the
north on any account whatever.”—(Southern Press, August 8, 1851.) And yet,
in the face of these authentic facts, showing how few escaped, and then in the
face of an instinctive repugnance to allow slaves who had once tasted liberty to
mingle with other slaves, this atrocious statute was enacted, and its enforce-
ment was maintained at the point of the bayonet, while Jefterson Davis was
Secrctary of War.

There have been wars of pretexs; but here was an act of legislation, which,
whenever enforced, was a petty war, and its origin was a pretext. It was
nothing kut a pretext through which the representatives of Slavery sought to
enforee a flagitious power. The pretext was worthy of the legislation, and
both pretext and legislation were in harmony with the authors, who drew their
motives of conduct from Slavery, and uothing else. 'The same spirit which
triwimnphed in the fugitive slave act, on a pretext, has at last broken forth in
rebellion, on a pretext also. Iach was under the pretext of maintaining Slavery,
and each proceeded from the same influence.

Speaking, then, in general terms, the authors of the fugitive slave act were
the authors of the rebellion. I'he one and the other have the same pater-
nity, as unquestionably they have a family likeness,

If, however, we go still further and =eek the individual authors of this odious
measure, the forerunner of the rebellion, it will be easy to point them out, :
The bill was first reported to the Senate by Mr. Butler, of South Caroling, so
that in its origin it may be traced direetly to the hot house of nullification, .
treason and rebetlion.  But Mr. Mason, of Virginia, subsequently moved a sub-
stitute, which wasadopted and beeame the existing statute, so that this enormity
stalked into life under the patronage of a senator from Virginia, Public report,
which is entitled to belief, attributes this substitute to the cuhning hand of Mr.
Fauikner, also of Virginia; but on moving it in the Senate, Mr. Mason made it
his own, and pressed it with untiring pertinacity, as the Globe amply attests,
until it became the law of the land, so far as such a measure .can in any just

sense be “law.” ‘

But whether its authors be found in States or individuals, there is about it the
same smell of rebellion.  Proceeding first from South Carolina, it was adopted
by Virginia, like the rebellion itself. A senator from Virginia took from South
Carolina the final responsibility—as an aged madman from Virginia asked and
obtained permission to point the first gun at Fort Sumter. Nor are the two
events unlike in character.  T'he fugitive slave act was levelled at the Union
hardly less than the batteries at Charleston when they opened upon Fort
Sumter.
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Such are the authors, general and special, of this wickedness.  The senator
from South Carolina is dead ; but the representatives of Slavery stilk live, and
so also do the two authors from Virginia. 'Thus do the representatives of
Slavery, though now in open rebellion, continue, through an unrepealed statute,
to insult the loyal States, to degrade the Republie, and to rule the country which
they have tried to ruin.  And thus do two audacious rebels—one the pretended
minister of the rebellion at London, and the other an officer in the rebel forces—
still enjoy among us a nalignant power, while, with a long arm not yet ampu-
tated, they reach even into the streets of Washington, and fasten the chains of
the slave.

CONCLUSION,

To all this there is one gimple answer, and Congress must make it.

A clause of the Constitution, contrary to all commanding rules of jurispru-
dence, has been interpreted to sanction the hunting of slaves; and the same
clause, thus interpreted, has been declared, contrary to all the testimony of his-
tory, to have been an original compromise of the Constitution, and a corner-
gtone of the Union.  On thix clause, thus misinterpreted and thus misrepresented,
an act of Congress has been founded, which, ¢ven assuming that the elause is
strictly applicable to fugitive slaves, is many times unconstitutional, but especially
in three several particulars: (1,) as a usurpation by Cougres of powers not
granted by the Coustitution; (2,) as a denial of trial by jury in a case of per-
sonal liberty, and a suit at common law; and, (3,) as a concession of the case of
personal liberty to the unaided judgment of a single petty nagistrate, without
any oath of office, constituting no part of the judicinl power; appointed not by the
Precident with the consent of the Seuate, but by the court; holding his office, not
during good hehavior, but merely during the will of the court; and receiving,
not a regular salary, but fees according to cach individual ease.  But even if this
act were strictly constitutional in all respects, yet, regarding it in its terrible
consequences, and in its rebel authors, it is none the less offensive; for, from
the beginning, it was a scourge to the African race, and a grievance to the whole
country—a scandal abroad and a dead-weight upon the Union at home, while it

ras the arch contrivance of men who, at'the time, were rebel at heart, and ave now
in open rebellion—devised as an insult to the free States, and as a badge of sub--
jugation. Such a statute, thus utterly uncounstitutional in every rvespeet, and
utterly mischicvous in all its consequences and influences, while it is peculiarly
obuoxious in its well-known authors, ought to be repealed without delay. If
consistent with parliamentary usage, it ought to be torn from the volumes of the
law, so that there should be no record of such an abuse and such a shame,

Unhappily, the statute must always remain in the pages of our history. But
every day of delay in its repeal is hurtful to the nutional cause, and to the
national name. Wouald you put down the rebellion?  Would you uphold our
fame abroad? Would you save the Constitution from outrage? Would you
extinguish Slavery? Above all, would you follow the Constitution, and esta-
blish justice? 'T'hen repeal this statute at once.

/]
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MINORITY REPORT.

MAch 1, 1864.

Views of the minority, submitted by Mr. Buckalew, and ordered to be printed
with the report of the committee.

The undersigned, a minority of the Committee on “Slavery and the I'reat-
ment of Freedmen,” to which committee wete referred sundry petitions for the
repeal of all existing laws of the United States for the rendition of fugitive
slaves, have found themselves unable to agree with the majority of the com-
mittee in the views cxpressed by them in their proposed report to the Senate,
or* to concur with the majority in reportiug a bill in accordance with the prayer
of the petitioners.

The mujority of the committee declare the acts of Congress of 1793 and 1850,
in aid of the reclamation of fugitives from serviee and labor, to be unconstitu-
tional and inexpedient, and their report is a reswmé of the arguments which
heretofore have been made against such congressional legislation, It is, there-
fore, a proper occasion Jor restating the grounds upon which Congress proceeded
upon former occasions in making provision by law for the reclamation of fugi-
tives from labor, and to refute and repel once more the impassioned and unjust
objections by which that action of Congress has been assailed.

The fourth article of the Uonstitution containg seven miscellaneous provisions,
the third and fourth of which, contained in the second section, are as follows:

“A person charged in any State with treason, felony or other crime, who
shall flee from justice and be found in another State, shall, on demand of the
executive authority of the State from which he fled, be delivered up, to be
removed to the State having jurisdiction of the erime.”

“No person held to service or labor in one State under the.laws thereof,
escaping into another, shall, in consequence of any law oriregulation therein, be
discharged from such service or labor, but shall be delivered up on claim of -
the party tq whom such service or labor may be due.”

These clauses may be described as in the nature of clauses of extradition,
aud if they appeared in a treaty between States perfectly independent of each
other, and without a common agent or authority for the determination of ques-
tions between them, would be executed exclusively by the political authority of
the State where the fugitive from justice or labor should be found. 'T'hey would
be only articles of compact or agreement between independent parties, the
exceution of which would be a question of good faith in the party upon whom
the obligation would rest.  Aud the remedy for a breach of the obligation would
be by the action of the State aggrieved, in a resort to war, reprisal, or other
means of redress known to international taw,

But our States ave not wholly independent of each other. They are associa-
ted togother in a constitutional union, and have a joint representative or agent
in the government of the United Statés. And the instrument by which that
agsociation is created, and that government cstablished, cannot be rescinded  or
changed, except by the formal action of the political bodies which formed it,
acting in the manner prescribed in the instrument itself. In fact, so intimate is
the agsociation, that it loses the character of an alliunce or league of independent
States (dependent upon the free asgent of the parties for its continuauce) as to

Rep. Com, 24——3
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all subjects, whether of power or duty, embraced in the agreement of union,
'The several States, and t&w people of cach, are bound by the action of the com-
mon government upon all subjects committed to its jurisdiction.

And as to the stipulations above mentioned, which relate to the return of
fugitives from one State to another, it must be manifest that the relation of tho
States would be different it they were wholly independent of each other,
Doubtless the duty of executing the stipulation would be the samo, but its
-obligation would be imperfect, or at least, its sanction would be different.

It there be no jurisdiction in the government of the United States over this
:subject of the return of fugitives, it is manifest that there is no sanction or
gower whatsoever for the enforcement of the right of reclamation against a

efanlting State—against a State which declines to exceute, or opposes the ex-
ecution of the Constitution, and we would arrive at the absurd or improbable
conclusion that a solemn right and duty were created without any possible rem-
edy for their violation ; for it is manifest that a State aggrieved could not resort
to any means of redress known to public law. By the tenth section of tho first
article it is declared that «“ No State shall enter into any treaty, alliance, or
confederation, or grant letters of marque and reprisal, nor, without the consent of
Cougress, keep troops or ships-of-war in time of. peace, or enter into any agree-
ment or compact with another State, or a foreign power, unless actually invaded,
or in such imminent danger as will not admit of delay.” '

In case, therefore, of obstruction or denial of the right of a State wnder the

- Constitution to have its fugitives returned, it could use no force for the vindica-
tion of the right against a State in default, nor could it even enter into any ne-
gotiation or form any agreement with such State in regard to the subject. The
consequence would be, that the State npon which the wrong is inflicted would
be in a worse condition as to the vindication of a right against another State,
founded upon a compuct of reclamation, than it would be in if it were an inde-
pendent State, and had never entered into the compact of union.  For by that
compact it has surrendered all right and power to redress its own injury.

It follows that a construction of the Constitution which would deny to the
federal government all jurisdiction and power over thiz subject of the reclama-
tion of fugitives must be unreasonable and false.  For we eannot suppose that
those who formed the Constitution intended to declare a right which should be
incapable of enforcement, or to place a State as to its rights, or the rights of its
citizens, in a worse position than that in which it would stand as an independang
Power. The Constitution was a remedial instrument as well as oue of order and
union, and it must be construed as creating the powers necessary to the enforce-
ment and vindication of the rights dcelared by it. Tt is claimed for the system
of English law, that it announces no legal right without providing an adequate
remedy, and it would be an odious imputation upon our ancestors to assert that
they did not make full provigion for a like perfection in our laws, in creating
ithe Constitution and government of the United States.

'I'his subject of the return of fugitives became highly importaut in forming an
intimate union of the Siates, which involved the surrender of many powers of
independent action by them, and gave to eriminalg, slaves, bound servants, and
apprentices, increased facilities for absconding from one State to another.  And
it was adjusted in the clauses already ‘cited, by an emphatic declaration of the
right of reclamation, in the case of criminals upon demand of the exceutive of
the Statc from which they have fled, and in the case of « persons held to servico
and labor,” upon claim of “the party to whom such service or labor may be
due.”” And as to the latter class of fugitives there is an express provision that
they shall not be diecharged from service or labor in consequence of any law or
regulation of the State into which they shall escape. The right of the claimant,
under the laws of his own State, to the scrvice and labor of the fugitive, is to
stand intact and unaffected at all times, in the new jurisdiction to which the
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fugitive has escaped. And “he shall be delivered up.” To whom is this in-
junction dirceted 7 It is general; it does not gpecify any anthority or peison
by whom the delivery shall be made ; and being thus general and unqualitied, it
may be held to include any person or official in whose hauds, or under whose
control, the fugitive may be. And he is to be delivered up on claim, without
anything further ; upon an open assertion by the claimant of hix rights. No
judicinl proceeding is suggested, no warrant is required. The clause is clear in
indicating a right of recaption by the person to whom the gerviee or labor is
due, and is descriptive of such right as that deseribed by Blackstone, in his
Commentaries, (3 Com.,, 4,) He says: * Recaption or reprisal is another species
of remedy by the mere act of the party injured. 'This ﬁappens when any one
has deprived another of his property in goods or chattels personal, or wrongfully
deteing one's wife, ehild, or servant; in which casc the owner of the goods, and
the husband, parent or master, may lawfully claim and retake them, wherever
he happeas to find them, so it be not in a riotous manner, or attended with a
breach of the peace.”  Bat it does not follow that this constitutional right is in-
dependent of all statute law. The regulation of legal rights, though they be
founded in a Constitution, must pertain to the legislative power. A Constitution
cannot treat of details, nor establish the incidents of a right, nor the forms
through which it shall be asserted. The right of recaption in the master exists,
and has always existed, in every State possessing servile labor; but the exercise
of this right in a free State is only by virtue of the Constitution. Would it not
be very unreasonable to hold that while this right is subject to legal regulation
(and it i3 in fact regulated) in the States from which a fugitive escapes, it shall
be exercised without any regulation whatsoever in the State to which he has
escaped 1 : .

This right, then, like other rights created or asserted by the Constitution,
may give occasion for statute laws, and the inquiry arises, what political
authority has jurisdiction over the subject? Does the government of the
United States posscss such power, or does it pertain to the States? By what
has been already shown, it appears that such pewer must reside in the gov-
ernment of the United States, and it can be exercised uniformly, certainly, and
beneficially by it alone. Aund the federal govesnment has exercised such
power, without serions question. until recently. ,

In conzequence of o question of the reclamation of a fugitive from justice,
arising between the States of Pennsylvania and Virginia, and a communication
from the former State to President Washington, the subject of legislation by
Congress in aid of the reclamation of fugitives came to be considered as early as
1791, The question was submitted to Congress by the President in that }'ear,
but no final action being then had, its consideration was resumed at the follow-
ing session. At last, after debate and amendment, a bill entitled “ An act re-
specting fugitives from justice, and persons escaping from their masters,” was

_enacted into alaw, February 12,1793, "This act is yet in force, though amended
in 1850. By the first two scctions, fugitives from justice in States and
Territories are to be delivered up to the exceutive of the State or Lerritory
from which they fled ; and provision is made for the manuer iwe which it shall
be done, and to punish any person concerned in a rescue of the fugitive. 'The
third and fourth scetions authorize the claimant of a fugitive from labor in any
State or Territory, by himself, his agent, or attorney, to arrest the fugitive and
take him before a judge of a United States court, or before any magistrate of
the county, city, or town, where the arrest may be -made, and upon proper
proof to obtain a certificate which shall be a sufficient warrant to remove him
to the State or Territory from which be fled.  And then follows a provision for
the punishment of any person obstructing the claimant, his agent, or attorney,,
in the reclamation.—{ Annals of Congress, 1791-'93, pages 1914-'15.)

This act appears to have been debated and.fully considered in both houses,
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passing the Senate without a division, and in the House of Replesentatives by
a vote of 48 to 7.

The act of 1850 was simply amendatory of the act of 1793, and it had be-
come necessary in order to secure to claimants their rights under the Constitu-
tion. That portion of the act of 1793 which authorized State magistrates to
act, had become inoperative, and in the case of many States, their assistance in
the execution of the law had been forbidden by statute. One main object of
the act of 1850 was to substitute commissioners appointed under the authority
of the United States, in placé of the State officials designated by the act of 1793,
Other provisions of the amendatory act were drawn with reference to the ex-
perience of the country in cases of reclamation, and were necessary or at least
appropriate to the execution of the constitutional provision. The act was
agreed to in the Senate upon the question of engrossment by a vote of 27 to
12, and passed the House finally on the 12th day of September, 1850, by a
vote of 109 to 75.

Theso are the laws which it is now proposed to repeal, and their repeal will

leave the conmstitutional right of reclamation without any statute provision
whatever for its vindication.
* The most imiportant argument urged against these laws by the majority of
the committee is this: That the duty of returning fugitives is charged upon
tll(l}) States by the Constitution, and that Congress hag no jurisdiction over the
subject. '

But it is not proposed by thoze who seck a repeal of these laws that the

States shall perform any duty in returning fugitives from labor. In point of
fact they arc as much oppored to State action upon this subject as to federal,
and will be found resisting it to the utmost wherever and whenever proposed.
"Therefore, the argument is not made by them in good faith, for the purpose of
inducing an exccution of the constitutional provision in question, but for the
purpose of defeating it by preventing the reclamation of fugitives at all.  The
repeal of these laws by Congicss is not to be accompanied or followed by State
laws or State action, in aid of the master, but by measures and action of an
exactly opposite character.  7'he claimant is to encounter opposition under per-
sonal liberty laws of the Stotes and other devices of hostile sentiment, and is to
reccive no aid whatever from State officials in the vindication of his right. What
is propored and intended by the advocates of repeal is not a new and more
appropriate remedy for a constitutional right, the substitution of State for federal
action, but the defeat and virtual destruction of the right itself, by withholding
all government aid whatsoaver from the claimant in pursning it.

But the question of the power of Congress to enact fugitive laws has been
mol:st fully dctermined in favor of the power, by the appropriate constitutional
tribunal.

In the case of Prigg vs. The Commonwealth of Pennsylvania, 16. Peter's
Reports, p. 543, the Supreme Cowrt decided that “The act of 12th of February,
1793, relative to fugitive slaves is clearly constitutional in aM its leading provi-
sions, and, indecd, with the exeeption of that part which confers authority upon
State magistrates, is free from reasonable doubt or difficulty.” And Judge
McLean declared in the same case that «“Congress have legislated on the consti-
tutional power, and have directed the mode in which it ghall be executed.  T'he
act of 1793 it is admitted covers the whole ground, and that it is constitutional
there seems to be no reason to doubt.”—(Ib,, 669.)

In the case of Ableman vs. Booth, 21 Howard's Reports, p. 526, the Su})reme
Court say, speaking of the act of 1850: “In the judgment of this court the act
of Congress commonly called the fugitive slave law, is, in all of its provisions,
fully authorized by the Constitution of the United States.”

These decisions would solidly establish the doctrine already maintained by us
upon the question of power, it authority were needed to support it.
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The Constitution having declared the right of reclamation of fugitives from
justice and labor, a power iz necessarily implied in the government of the United
States for its execution. Tt is a reasonable and necessary power, resting upon
the express provision declaring the right in question. And from the foundation
of the government the power has been excreised without any hostile decision,
from any tribunal or authority entitled to pronounce conclusively upon it; in
fact, there has been less difference of opinion upon this subject than upon almost
:;n other important provision of the Constitution which has been subjected to

ebate,

It is true that while the majority of the Supreme Court held, upon one occa-
sion, that this power was exclusively in the United States, the minority held
that it was a concurrent power, and might be cxercised by the States in aid of
the claimant’s right, in the absence of Congressional action. But it is quite im-
material which of these views be accepted, 8o far as our present purpose is con-
cerned. If the power exist in ecither form in the United States, the right of
Congress to pass proper laws pursuant to it is indisputable; for, by the con-
cluding clause of the eighth section of the first article of the Constitution,
Congress is authorized “to make all laws which shall be necessary and proper
for carrying into execution the foregoing powers, [those enumerated exptessly,
and all other powers vested by this Constitution in the government of the Unite
States, or in any department or officer thereof.”

Having now stated the case upon the question of power, we proceed to sub-
mit some observations upon particular points contained in the report of the
majority, and will then state some general considerations which stand opposed
to the repeal of the fugitive acts :

1. The majority say, in speaking of the delivery of the fugitive, It restores
to the claimant the complete control over the person of the victim, so that he
may be conveyed to any part of the country where it is possible to hold a slave,
or he may be sold on the way. From these circumstances it is evident that the
proceedings cannot be regarded, in any just sense, ag preliminary or auxiliary
to some future formal trial, as in the case of the surrender of a fugitive from
justice, but as complete in themselves, final and conclusive.”

The answer to this is furnished by the laws themselves., The act of 1798,
section 3, says: “It shall be the duty of such judge, or magistrate, to give a
certifieate to sueh claimant, his agent or attorney, which shall be sufficient war-
rant for removing the #aid fugitive from labor o the State or Territory from
which ke or she fled.’

"T'he aci 5F 1850 provides, in section 4, that the commissioners who hear fugi-
tive cases “shall grant certificates to such claimants upon satisfactory proof
being made, with authority to take and remove such fugitives from service or
labor, under the restrictions herein contained, to the State or Territory from
which-such persons may have escaped or fled.””—(See also section 6.)

These citations coustitute a sufficient reply, without more, to the statement of
the majority. "That statement is obviously unfounded.

2. 'The majority say: “It is because of the contempt with which, to the
shame of our country, under the teachings of slavery, men have thus far re-
garded the rights of colored persons, that courts have been willing for & moment
to recognize the constitutional right to hurl a human being into bondage without
a trial by jury. Had the viétims been, in point of fact, white, it is easy to sce
that the rule would have been different.  But it is obvious that, under the Con-
stitution, the rule must be the same for all, whether black or white.”

"'o whick we answer: that the laws are not confined to persons of color, that
is, to negroes and mulattoes, but embrace “all persons held to service or labor
under the laws of a State.”” The mujority in another part of heir report state
that white apprentices have been returned to their iasters under the laws in
question, and doubtless under a juat construction of them; and by those parts of



3v REPEAL OF FUGITIVE SLAVE ACTS.

these laws which relate to fugitives from justice, white persons merely accused
of crime in the State from which they flee are to be returned upon executive
demand, and without trial in the States where they are found.

3. The majority say: “As it is for the public weal that there should be an end
of suits, 80, by the consent of civilized nations, these must be instituted within
. fixed limitations of time; but this act, [of 1860,] exalting slavery above even
this practical principle of universal justice, ordains proccedings against frecdom
without any reference to lapse of time.”

To this we answer: that the right of reclamation under the Constitution being
without limitation of time, it was not within the power of Congress to apply a
clause of limitation to it.

4. The majority say: “Contrary to the declared purpose of the framers of
the Constitution, it sends the fugitive back ‘at the public expense.” The
allusion here is to what occurred in the constitutional convention, August 28,
1787, when it was moved to require fugitive slaves and servants “ to be delivered
up like criminals ;" to which Mr. Wilson objected, ¢ beenuse it would oblige the
executive of the State to do it at the public expense”—that is, at the expense of
the State. The form of the proposition was subsequently modified, and the
objection thus made by onc member- of the convention has no relation to the act
of 1850, which imposes no expense upon a State. The expenses are borne by
the claimant, or by the United States.

5. 'The majority further say: “Adding mecanness to the violation of the Con-
stitution, it bribes the commissioner, by a double fee, to pronounce against
freedom. If he dooms a man to slavery, the reward is ten dollars; but saving
him to freedom, his dole is five dollars.”  'I'o this statement it may be answered :
~ that the pay of the commissioner is simply proportioned to the serviee performed,
‘a8 is usual in relation to all officers who receive fees. No eertificates or other
papers are to be issued to claimants when fugitives are discharged, and therefore
the compensation is less. If there were any substance in this small objection,
the law would be corrected by Congress without hesitation, upon application
made to it.

6. The majority insist at much length, that where words have a double in-
tendment, or are ambiguous in their meaning, that construction should be given
them which is favorable to liberty, or least odious. We do not propose to im-
peach the authority of the several authors who are cited in confirmation of this
doctrine, or the doctrine itself.  But we are quite unable to perceive what appli-
cation it has to the subject before us—the construction of the Constitution and
the fugitive laws, Negro slaves are persons held to serviee and labor under the
laws of some of our States, and we are not aware of any words which would
more certainly designate them. It is truc that these words deseribe appren-
tices ; but because they deseribe them it does not follow that we are at liberty
to exclude slaves from their application. These words, as used in the Constitu-
tion, have no double intendment, and are not ambiguous. They exactly de-
gcribe negro slaves, and it does not derogate from their clearness, propriety, or
force that they describe other persons also.  Admitting that they are more ex-
tensive in meaning than the word slaves, they still contain the signification of
that term. -

Aguinst the conclusion sought to be drawn from verbal criticisms of
the majority, stand opposed the declarations of ‘those who made, and were
cotemporaneous with, the making of the Constitution ; the clear language of the
fugitive act of 1793 and of other statutes; the decisions of courts of the United
States, authorized to construe the Constitution; and the general understanding
and consent of the country, when the Constitution was made and subsequently,
'L'o which may be added, as we think, the clear import, the plain meaning, of the
language itself. Slaves were mentioned in the convention in. connexion with this
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clause, as the majority themselves show, and they were also mentioned in such
conncxion in conventions which adopted the Constitution, and yet the majority
assert that the clause docs not apply to them because the language used docs
not sufficiently declare the intention, 'This we conceive to be a remarkablo
argument—_that the Constitution is not to be taken in the sense in which it was
made and adopted, and, in fact, acted upon and applied by the government of
the United States, but according to some strained and unnatuyal interpretation,
founded upon slight verbal eriticisms made more than half a century afterwards!
In this case we do not know which to admire most, the folly of the proposition
ar the exuberance of bad faith which it implies.

7. We are not impressed by the argument of the majority that this proceed-
ing of recaption, or extradition, is a suit at common law, and therefore falling
within the constitutional provision requiring a trial by jury. 1t is a procceding
by virtue of a special provision of the Constitution of the United States, and,
instead of involving or requiring a suit at law, is the personal assertion of a
claim by an individual in his own right.

Judge McLean says (16 Peters, p. 567) *both the Qonstitution and the act
of 1793 require the fugitive from labor to be delivered up on claim being made
by the party, or his agent, to whom the service is duc. Not that a suit should
be regularly instituted. The proceeding authorized by the law is s .ummary and
informal.” = The objectors to our legislation upon the subject of fugitives would
be the last men in the world to admit that, in the abdence of the constitutional
provision in question, a claimant could enforce his claim to the possession of his
servaut in a State to which the servant had fled, beeause the common law there
existed,

8. The majority mention *that, according to the census, less than one thou-
sand sluves escaped during the year ending June 1, 1860.””  We are not informed
as to the accuracy of the census upon this subject; but, assuming its correct-
ness, we have to remark that the number of fugitives who may escape when
the fugitive acts arc in cxistence does not measure the utility of the laws.
Because the loss was small, compared to the whole number of slaves in the
country, it does not” follow that these laws were unnecessary or inoperative.
Their value does not consist so much in returning fugitives who may escape as
in deterring slaves from escaping, and in deterring white men from assisting
them to escape. Therefore, it does not follow from what is stated by the ma-
jority that these laws should be repealed upon the ground of inutility.

9. The majority quote declarations of Oliver Ellswofth, Elbridge Gerry, and
Roger Sherman, hostile to slavery, and argue therefrom that the constitutional
clause relating to persons escaping from service and labor did not relate to
slaves, because those statesmen, as members of the convention, would not have
assented to a provision which included slaves. We content ourselves with
statiug, .in reply, that all those distinguished men were members of Congress in
1793, and supported the fugitive slave act of that year ! o

10. The majority make the extraordinary statement, that while Mr. Webster
supported the fugitive act of 1850, “so far as his personal authority could go
he condemued it as unconstitutional;” and a citation is given to support that
statement, and citations follow from Judge Butler and Mr. Mason, to show that
they concurred in his opinion. What was said by Mr. Webster was in sub-
stance this, that in his opinion it was a duty of the States to deliver up fugi-
tives; but there was not the slightest intimation by him or the others named,
that the States possessed the exclusive power to legislate upon the subject.
They held that a duty was imposed upon the States, but they did not deny the
power of Congress, which is the point in question. My, Batler, the chairman
of the Judiciary Committee, in & speech delivered in the Senate on the 19th of
April, 1850, insisted that the power was concurrent ; and said, “in the position
I have taken I stand sustained by Chief Justice T'aney, and the justices alluded
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to, [in the Prigg case,] as well as by the opinions of the distinguished gentle-
man, lately & member of this body, and now Secretary of State.”” And again,
after quoting from an. opinion of Judge Taney, maintaining the doctrine of a
concurrent power in the federal and State governments upon this subjeet, he
said, “there is the.view of the chief justice entirely in accordance with the
one uttered the other day by the gentleman [Mr. Webster| lately representin
Massachusetts in this body.”” An illustration of Mr., Butler’s view is furnishe
by the laws of Congress on the subject of returning fugitives from justice. It
is the duty of the States to which crimmals flee to return them, but the pro-
ceeding for their return is regulated by act of Congress.

Let it be remembered that whether the power in question be concurrent, or
exist exclusively in the United States as held by a majority of the judges of
the Supreme Court, is of no consequence in an investigation into the validity of
the fugitive slave laws. We may add, that in ease of a concurrent power, 8o
far as it is exercised by the federal government, State action is precluded. For
the laws of the United States “are the supreme law of .the land.”

11. We regret to perceive in the majority report an appeal to prejudice, in
the reference made to the authors of the act of 1850. 1t is gaid the bill was
reported to the Senate by Mr. Butler, of South Carolina, and the statement is
strictly true. But any good reason for now stating that fact for public contem-
plation is not manifest. Senator Butler (now dead) was in 1850 chairman of
the Judiciary Committec of the Senate, and to that committee properly belonged
the consideration of such a bill. That he should report it-to the Senate was
both matural and proper. Nor does the fact that the bill was amended upon
motion of one of the senators from Virginia, (sinee engaged in revolt,) deserve
the prominence given it by the majority, His subsequent misconduct can give
no odious character to the enactment in question, unless we accept a principle
of mere prejudice or antipathy as our standard of judgment upon this subject.
Virginia was a border State of the south; she sought additional securities
against loss and injury in the cscape of her slaves; her legislature passed reso-
lutions on the subject of reclamation, and it was quite appropriate that one of
her senators should act a prominent part in giving form to the bill.

But if names are to be mentioned, these laws of 1793 and. 1850 have a sane-
tion which can be claimed for but few of our statutes,

That of 1793 has to it the hand of George Washington, and there were given
for it in Congress the votes of Fisher Ames, Abraham Baldwin, Jonathan Day-
ton, William Findley, Elbridge (terry, Nathanicl Macon, Frederick A. Muhlen-

“berg, Theodore Sedgwick, and Thomas Sumpter. These are names from the
list of yeas in the House. At the same session, John Langdon, Oliver Ellsworth,
Roger Sherman, Rufus King, Philemon Dickinson, George Read, Robert Mor-
ris, and James Monroe, were members of the Senate.

In favor of the act of 1850, therc are princely names of the second generation
of our statesmen—men from the cast, the west, and the south—the very latchets
of whose shoes these abolition petitioners before us were no¥ worthy to unloose.
For we were not then left bare and destitute of greainess in the high places of
power. In that hour of peril and of passion, the republic possessed men of
great endowments, of established reputation and tried patriotism, who stood
forward to save their country from convulsion, and they accomplished their pur-
pose. Discord retired before them; fanaticism, scenting blood and carnage in
the distance, was whipped back baffled to its retreats in the north; southern
revolt was checked and prevented, and once more the Constitution and the laws
were made to triumph over both secret and open foes. The men who accom-
plished all this, and at least securcd to their country ten additional years of
peace, and growth and glory, gave their support to this law. It constituted one
of their measures of adjustment, and it stands open to no just objection on ac-
count of its origin, ‘
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Having now concluded our observations upon' the majority report, we have
to state our conviction that the repeal of the reclamation laws, as now proposed,
would be unwise; untimely, and unjust. That the grounds stated by the ma-
jority of the committee upon which to place the measure, are insufficient, appears
from the examination to which we hawe subjected them, Put further, it is clear
that there are citizens of the United States, distributdd through many States,
who are entitled to the full and complete enjoyment of a right under the con-
stitutional provision in question. To the enjoyment of that right these acts of
Congress, or other acts similar to them in purpose and character, are indispen-
sable, and: their repeal, without the substitution of other appropriate enactments
in their stead, would be a denial of the right itsell, because it would deny what
is necessary to its exertion. There would seem to be some vague notion en-
tertained by the majority that this mcasure is a blow aimed at the existing re-
bellion. But such is not its character. It applies itself to the extinguishment
of remedies valuable at this time only to men who have refused to engage in
revolt, and can have no effect in the so-called Confederate States, unless it be
to inspirit resistance to our arms. And so far as it offends those who support
the government of the United States in this contest, its effect will be directly
injurious to the public cause.

It was asserted by those who organized the revolt against the United States
that it was the intention of the northern States, acting through this government
as well as at home, to prevent all execution of the constitutional provision for
returning fugitives. Is itexpedient that we make good this assertion, or give
to it a coloring of truth, by enacting this proposed measure of repeal?

Besides, it may be well worth some inquiry whether it i8 good policy to en~
courage, invite, or even allow, the migration of negroes northwar(}), from thos®
parts of the country where they are most suitably placed, and subject them to
collision with a superior race, under conditions which tend irresistibly to their
corruption and ultimate destruction. 'T'heir physical structure und characteristics
denote adaptation to southern latitudes, and they are misplaced when, as fugi-
tives or emigrants, they appecar in the north, to undergo the competition, con-
tempt and hostility of supecrior laboring populations, native to the soil or intro-
duced from northern Europe. The structure of society, the climate, and the in-
dustrial pursuits of the north, arc hiimical to the welfare or even to the pro-
longed existence of the gro, und upon his account our efforts should be-di-
rected to all proper measures for discouraging and preventing his migration
thither. Any policy which leads to the destruction of a race created by the
Almighty must, before any tribunal in which the moral government of the world
is recognized, be described as evil and criminal, and those who support it can
only avert just condemnation from themselves by showing that they act under
‘tlhe pressure of dire necessity, or are ignorant of the consequences of their con-

uct. .

But the policy is bad also with reference to the interests of our own race. It
is true that a negro clement of population in any northern State will die out
eventually—will be extinguished by the operation of natural laws, as certain as
those which regulate the winds of heaven, or the tides of the occan—unless
accessions continue to be made to it by immigration.  But during the protracted
%rocess of death, it is a most injurious and pestilential clement to the State.

espised, oppressed, hated; ostracised from honorable employments; hutted in
the pwlicus of citics and the outskirts. of towns, it contaminates the social and
burdens the political body into which it is intruded, and by which it is to be
destroyed. Aund the corruption it induces, the debasement of social life which
comes from it, will extend into the future and be known long after it has itself
disgppearcd from the obzcrvation of men. It is, therefore, an object of high
utility to exclude a negro population from our northern States, where it is mis-
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slaced and injurious, and confine it to the southern -country, where natural, in-
ustrial, and social conditions permit its existence,

But the main point, and it is the conclusive one, upon which we insist in oppos-
ing the repeal of the fugitive laws, is the right of those who “hold persons to
service and labor under the laws of a State” to require from government the
maintenance in full force'of such laws as may be ‘“necessary and proper” to vin-
dicate and enforce their right of reclamation under the Constitution. Those only
need take considerations of expediency or of policy into account whose views
of constitutional duty are vnfixed, or formed upon principles ‘of political philoso-
phy which-were unknown to, or at least unaccepted by, the illustrious men who

established the government of the United States.
C. R. BUCKALEW.
JNO. S. CARLILE.



