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PARTIES TO THE PROCEEDING

The petitioner, plaintiff-intervenor in this action,
is the United States. The plaintiffs are Mrs. Jake
Ayers, Sr., Vernon B. Ayers, William B. Ayers,
Hattie James, Margaret James, Leola Blackmon,
Lillie Blackmon, Shirley A. Porter, Kenneth Spear-
man, James T. Holloway, Dave Collins, Lewis E.
Armstrong, Darryl C. Thomas, Albert Joe Williams,
George Bell, Johnny Sims, Thelma H. Walker, Ran-
dolph Walker, Bennie G. Thompson, Virginia Hill,
B. Leon Johnson, Pamela Gipson, Janice K. Miggins,
and Floyd Alexander; and a plaintiff class consisting
of all black citizens resiling in Mississippi, whether
students, former students, parents, employees, or
taxpayers, who have been, are, or will be discrim-
inated against on account of race in receiving equal
educational opportunity and 'or equal employment
opportunity in the universities operated by the de-
fendant Board of Trustees. The defendants are Ray
Mabus, in his official capacity as Governor of the
State of Mississippi;1 the Board of Trustees of State
Institutions of Higher Learning of the State of Mis-
sissippi; members of the Board of Trustees, in their
personal and official capacities: Cass Pennington,
Joe A. Haynes, Dianne Miller, Nancy McGahey
Baker, Frank Crosthwait, Jr., Will A. Hickman, J.
Marlin Ivey, Bryce Griffis, William M. Jones, James
W. Luvene, Sidney L. Rushing, andl Dianne Walton;
Delta State University, and its president, F. Kent
Wyatt, in his official capacity; Mississippi State Uni-
versity, and its president, Donald WV. Zacharias, in
his official capacity: Mississippi University for

1 Pursuant to Supreme Court Rule 35.3, the current gov-
ernor of Mississippi, Ray Mabus, has beenl substituted for
William Allain, governor at the time this case was tried.



IUI

Women, and its president, Clyda S. Rent, in her offi-
cial capacity; the University of Mississippi, and its
chancellor, IR. Gerald Turner, in his official capacity;
the University of Southern Mississippi, and its presi-
dent, Aubrey K. Lucas, in his official capacity; and
W. Ray Cleer, in his official capacity as Commis-
sioner of Higher Education of the State of Missis-
sippi.
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OCTOBEhR TERM, 1990

No.

UNITED STATES OF AMERICA, PETITIONER

V.

RAY MABUs, ET AL.

PETITION FOR A WRIT OF CERTIORARI TO TIE
UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

The Solicitor General, on behalf of the United
States of America, petitions for a writ of certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit in this case.1

OPINIONS BELOW

The en banc opinion of the court of appeals (App.,
inf' ra., la-44a) is reported at 914 F.2d 676. The
panel opinion of the court of appeals (App., infra,
45a-103a) is reported at 893 F.2d 732. The opinion
of the district court (App., infra, 104a-201a) is re-
ported at 674 F. Supp. 1523.

1 The private plaintiffs in this case filed a petition for a
writ of certiorari (No. 90-6588) on December 14, 1990.

(1)
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JURISDICTION

The judgment of the court of appeals upon rehear-
ing en banc was entered on September 28, 1990. On
December 18, 1990, Justice Scalia extended the time
in which to file a petition for a writ of certiorari to
January 26, 1991 (a Saturday). The jurisdiction of
this Court is invoked under 28 U.S.C. 1254(1).

STATUTORY AND CONSTITUTIONAL
PROVISIONS INVOLVED

The Equal Protection Clause of the Fourteenth
Amendment and Section 601 of Title VI of the Civil
Rights Act of 1964, 42 U.S.C. 2000d, are set forth
in the petition appendix (App., infrca, 202a).

STATEMENT

Prior to this Court's decision in Bronc v. Board
of Education, 347 U.S. 483 (1954), the State of Mis-
sissippi established a system of higher education
based on de jure segregation of white and black stu-
dents. Mississippi has since adopted what it submits
are race-neutral policies and practices. The question
in this case is whether Mississippi has satisfied its
obligation under the Equal Protection Clause and
Title VI of the Civil Rights Act of 1964, 42 U.S.C.
2000d, to dismantle its racially dual system of higher
education.

1. Mississippi manages an( controls eight public
universities through the Board of Trustees of State
Institutions of Higher Learning, which has plenary
authority over the institutions' operations. App.,
infrct, 106a, 109a, 114a. At the time of this Court's
decision in Brown until at least 1962, all eight uni-
versities were strictly segregated by race. and public
higher education in Mississippi was "both separate
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and unequal." App., infrac, 114a. Five institutions--
the University of Mississippi, Mississippi State Uni-
versity, the University of Southern Mis& ssippi, Mis-
sissippi University for Women, and Delta State
University-admitted only white students. Three
institutions-Alcorn State University, Jackson State
University, and Mississippi Valley State University
-admitted only black students. Id. at 109a-115a.

The racially dual system encompassed the areas of
"(1) student enrollment, (2) maintenance of branch
centers by the historically white universities in close
proximity to the historically black universities, (3)
employment of faculty and staff, (4) provision and
condition of facilities, (5) allocation of financial re-
sources, (6) academic program offerings, and (7)
racial composition of the governing board and its
staff." App., itfra, 169a; see also id. at 114a-115a.
While the white institutions offered "a full range of
program offerings" at the undergraduate, graduate,
and professional levels, the educational offerings at
the black institutions "were limited to teacher educa-
tion, agriculture and the mechanical arts, and the
practical arts and trades." Id. at 114a-115a & n.2.

All eight institutions remained segregated, in ac-
cordance with state law, until at least 1962, when
James Meredith was admitted to the Univer sity of
Mississippi under court order. App., infra, 116a. See
Meredith v. Fair, 306 F. 2c 374 (5th Cir.), cert. de-
nied, 371 U.S. 828, enforced, 313 F.2d 534 (5th Cir.
1962). The other four white institutions did not ad-
mit their first black students until between 1965 and
1967. The white institutions began hiring their first
black faculty members between 1970 and 1975. The
black institutions admitted their first white students
between 1966 and 1970, and hired their first white



4

faculty members between 1966 and 1969. App.,
infra, 116a-117a.

2. The private petitioners, representing black
citizens of Mississippi, initiated this action against
respondents, the Governor and state educational offi-
cials, on January 28, 1975. Their complaint alleged
that Mississippi had maintained the racially segrega-
tive effects of its historically dual system of public
higher education, thereby violating the Fifth, Ninth,
Thirteenth, and Fourteenth Amendments, 42 U.S.C.
1981 and 1983, and Title VI of the Civil Right Act
of 1964, 42 U.S.C. 2000d et seq. App., infra, 105a-
106a. Shortly thereafter, the United States inter-
vened pursuant to 42 U.S.C. 2000h-2. The United
States alleged that Mississippi's maintenance of the
effects of its dual system of higher public education
violated the Fourteenth Amendment and Title VI.

In 1987, after extensive discovery and unsuccess-
ful settlement efforts, the district court held a five-
week bench trial. On December 10, 1987, the district
court ruled for respondents on all issues and dis-
missed the case. App., infra, 108a-109a, 201a. The
districtt court recognized that there remained sig-
nificant differences between the historically white and
historically black schools as to admission standards,
student and faculty composition, and funding. See,
e.g., App., infra, 127a-128a, 133a, 135a-138a, 156a-
1 63a. The district court held, however, that re-
spondents had satisfied their affirmative obligation to
dismantle the dual system through the adoption of
race-neutral policies and practices. Id. at 201a.

The United States and the private petitioners ap-
pealed. A divided panel of the Fifth Circuit reversed
and remanded the case for remedial proceedings.
App., infrn, 45a-103a. The court of appeals ruled
that this Court's decisions in Brown and Green v.

. ... , . ,. n._ .



5

New Kent Countj School Boar=d, 391 U.S. 430
(1968), which involved desegregation of compulsory
elementary and secondary education systems, require
respondents "to eliminate all of the 'vestiges' or ef-
fects of de jure segregation, root and branch, in a
university setting." Id. at 72a. The court concluded
that respondents had failed to meet that obligation.
Id. at 94a. Judge Duhe dissented, relying primarily
on Justice White's concurring opinion for the Court
in Bazemore v. Friday, 478 U.S. 385 (1986), which
held that state officials had adequately disestablished
segregation of state-supported 4-H and Homemaker
Clubs by allowing "voluntary choice" in attendance
(id. at 407-408). App., infrca, 102a-103a. Judge
Duh6 reasoned that because university attendance
choices are "voluntarily made" (id. at 102a), the
State's duty "to eliminate all vestiges of de jure dis-
crimination 'root and branch' does not reach the uni-
versity." Id. at 103a.

The court of appeals granted a suggestion for re-
hearing en banc and vacated the panel opinion. App.,
infra, 2a. On rehearing, a divided en bane court af-
firmed the district court, concluding that "Mississippi
had adopted and implemented race neutral policies
for operating its colleges and universities and that
all students have real freedom of choice to attend the
college or university they wish." Ibid.

Tfhe en bane court acknowledged that the State was
"constitutionally required to eliminate invidious
racial (listinctions and dismantle its dual system."

App., infra, 13a. In defining that duty in the higher
education context, however, the court concluded that
it must. choose between the principles set forth in
Justice White's concurring opinion for the Court in
Ba:iemore and those set forth in Green. App., infra,



6

13a-14a, 20a. The en bane majority determined that
Baze more, rather than Gr een, provided the standard
for desegregation of public universities (.\pp., infra,
23a), stating:

to fulfill its affirmative duty to lisestablish its
prior system of de jure segregation in higher
education, the state of Mississippi satisfies its
constitutional obligation by discontinuing prior
discriminatory practices and adopting and im-
plementing good-faith, race-neutral policies and
procedures.

Id. at 26a. The court then concluded that Mississippi
had satisfied that standard in this case. See id. at
26a-37a.

Judge Goldberg, joined by Judges Politz, King, and
Johnson, dissented, endorsing the panel majority's
opinion. App., infra, 37a-38a. Judge Higginbotham
concurred in part and dissented in part. Id. at 88a-
44a. In his view, the fact that Mississippi "has no
constitutional duty to achieve any particular racial
mix is not necessarily a full response to the more
general question of whether it has discharged its duty
to undo its wrong." Id. -at 40a. He would have af-
firmed the district court's judgment that Mississippi
had not engaged in intentional discrimination, but
would have remanded the case for an inquiry into
whether "Mississippi has discharged its duty to undo
any present injury from the past." Id. at 38a n.*,
43a. Judges Politz and King joined in the disscting
portion of Judge Higginbotham's decision.
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REASONS FOR GRANTING THE PETITION

The court of appeals' decision in this case raises
important issues of national significance and is in
direct conflict with decisions of the Sixth Circuit.
We accordingly submit that this Court should grant
the government's and the private petitioners' peti-
tions for a writ of certiorari.

1. As the opinions below plainly indicate, there is
considerable confusion over the proper legal stand-
ard against which to assess a State's obligation to
disestablish a formerly de jure dual system of higher
education. The resolution of that question by the court
below will have a direct effect on the operation of
Mississippi's eight universities and on the thousands
of Mississippi citizens who are attending or wish to
attend those institutions. That decision will also es-
tablish a binding legal standard for disestablishment
of segregated systems of higher education in the other
States within the Fifth Circuit.2 In addition, it may
affect ongoing judicial proceedings as to the status of
higher education systems in other States. Given the

2 The United States' complaint in United States v. Louisi-
ana, No. 80-3300, a similar higher education desegregation
case, has been dismissed as a result of the Fifth Circuit's
decision in this case. We have filed a notice of appeal from
that dismissal and have asked the court of appeals to stay
proceedings pending action by this Court on the government's
petition.

On October 29, 1990, the United States District Court for
the Northern District of Alabama commenced a trial on the
liability issues in United States v. Alabama, Civ. No. 83-
M-1676-S (N.D. Ala.), a similar higher education desegrega-
tion case. In addition, the Department of Education's Office
of Civil Rights is responsible for ensuring Title VTI compli-
ance by other States that lie within the jurisdiction of five
different federal circuits.
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broad impact of the decision below, this Court should
grant review to determine the scope of the affirmative
duty to dCsegregate in the higher education context. 1

2. The Fifth Circuit9' ruling' in this case is in con-
flict wi lh the law in the Sixth Circuit, as set form'T in
Geler v. Ui'OrsUi/ (f TenneJSSee, 597 F.21 1056, 1065
(1979) , and Geier v. A /cr',mlcu, 801 F.2dl 799, 805
(1986). In The first Grier Oecision, the Sixth Circuit
upheld 1 a district court (rdVr ±Cquirying? the mner'ger
of a tralitionally black and a traditionally white in-
stitution located in Na shville as a parit of n plan to
dismantle Tennessee's (dual system of higher edluca-

tion. The court stated that "the Gren requirement
of an affirmative duty applies to public higher educa-
tion as well as to education at the elementary and
secondary school levels * * ; it is only the means of

4 This Court has not dealt with the issue before, except to
affirm summarily two contradictory lower court decisions.
Compare Alabama State Teachcers Ass'n V. Alabama Public
School & College Auth., 289 F. Supp. 784 (M.D. Ala. 1968),
aff'd per curiam, 393 U.S. 400 (1969) (ASTA), with Norris
v. State Council of Higry>, Elc., 327 F. Supp. 1368 (E.D.
Va.), aff'd, 404 U.S. 907 (1971). In ASTA, the district court
held that the scope of the affirmative duty to dismantle a dual
system of higher education did not extend as far as in the
elementary and secondary school context (289 F. Supp. _ at
787) and that, on the facts of that case, good faith, non-
discriminatory practices had satisfied the affirmative duty
(id. at 789-790). Norris, on the other hand, rejected the con-
tention that the duty defined in ASTA provided a "universal
definition" of the scope of the duty for higher education sys-
tems (327 F. Supp. at 1372) and specifically held that higher
education authorities were obligated "to take whatever steps
might be necessary to convert to a unitary system in which
racial discrimination would be eliminated root and branch"
(id. at 1373, quoting Green). Norris held the duty to be "as
exacting" as in the elementary and secondary context, even
though the methods used to achieve the desired end must
necessarily differ. Ibid.
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eliminating segregation which differ." 597 F.2c1 at
1065.' In the second Geier decision, the Sixth Circuit
reaffirmed that conclusion, upholding a set-aside pro-
gram that gave black students preferences for ad-
mission to graduate and professional schools. 801
F.2d at 804-803.o The en banc majority in this case
expressly lisagreed "with both the holding and rea-
soning in Geier." 914 F.2d at 686.

3. We believe that the court of appeals failed to
reconcile properly the principles set forth in Justice
White's concurring opinion for the Court in Bazenore
and the principles set forth in other opinions of this
Court, including Green?, that address a State's obliga-
tion to dismantle segregated systems of primary and
secondary public education. The issue below was
joined entirely in terms of the need to apply either
the Bazenore or the Grveen standard. In our view,

The defendants in Geier took a position similar to that
adopted by the en banc majority in this case, arguing "that
the State fulfilled its constitutional obligation to establish a
unitary system when it instituted an 'open-door' admissions
policy" and that "the present predominantly black enrollment
at TSU ha[d] resulted from the exercise of free choice by
students rather than from any current unconstitutional ac-
tions of the State." 597 F,2d at 1064. The Sixth Circuit
rejected that argument, stating that whereee an open ad-
missions policy neither produces the required result of deseg-
regation nor promises realistically to do so, something further
is required." Id. at 1067.

6 The Sixth Circuit rejected an argument, based on this
Court's decision in Bazem ore, that the program was not justi-
fied because the defendants' obligation to dismantle the for-
mer dual system had been satisfied by the adoption of "neu-
tral admissions standards." 801 F.2d at 804. The court of
appeals distinguished Bazem ore, on the ground that higher
education was of much greater importance than membership
in 4-H clubs, and restated its holding from the first Geier
decision. Id. at 804-805.
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however, those two approaches are by no means
mutually exclusive in the context of higher educa-
tion; rather, both approaches can properly inform
resolution of the ultimate question-whether state
action interferes on the basis of race with a quali-
fied student applicant's choice of which state school
to attend. Here, the actions of Mississippi taken
after abolition of its le jure dual system-in par-
ticular, continuation of a raciaiy-biased admissions
process and perpetuation of the dual system through
program duplication at the historically black and
historically white schools-substantially interfered
with and thus impermissibly fettered that choice.
As a result, the court below erred in concluding
that the State had fulfilled its constitutional and
statutory obligations to treat all individuals without
regard to race. Because the prIoper articulation of
those obligations is an important issue that has di-
vided the circuits, this Court shoulkl grant the p)eti-
tion.

CONCLUSION

The petition for a. writ of certiorari should be
granted.

Respectfully submitted.

KENNETH W. STARR
Solicitor General

JOHN R. DUNNE
Assistant Attorneyf General

JoHN G. R oBERS, JR.
Deputy Solicitor Gen2eral

JEFFREY P. MINEAR
Assistant to the Solicitor1' GCener(ral

JESSICA DUNSAY SILvER
LINDA F. THOME

JANUARY 1991 Attorneys
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APPENDIX A

UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

No. 88-4103

JAKE AYERS, SR., ET AL., PLAINTIFFS,

JAKE AYERS, JR., BENNIE G. THOMPSON, LEOLA
B3LAC(KMON, LILLIE BLAC KMON, LouIS ARMSTRONG,
DARRYL C. TIIOMAS, AND LEON JOHNSON, PLAIN-
TIFFS-APPELLANTS,

and

UN ITED) STATES OI AMERICA,
INTE RVENUR-APPELLANT,

V.

W'III. A LLAi, GOVERNOR, STATE OF MISSISSIPPI,
ET AL., D )EFEND)ANTS-APIPELLEES.

Sept. 28, 1990

Appeals f rom the United States District Court
for the Northern District of Mississippi

(1 a
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Before GOLDBERG, GEE, POLITZ, KING, JOHNSON,
GARWOOD, JOLLY, HIGGINBOTHJAM, DAvIS, JONES,
SMITH, DUHE, WEINER and BARKSDALE, Circuit
Judges.1

DUI, Circuit Judge:

This is an appeal from the dismissal of a lawsuit
challenging the racial identity of institutions of public
higher education in the State of Mississippi. Ayers .
Allain, 674 F.Supp. 1523 (N.D.Miss.1987) (Ayers
I). A panel of this Court reverse and remanded,
Ayers z. Allain, 893 F.2d 732 (5th Cir.1990) (Ayers
II), and rehearing en banc was granted, Ayers v.
Allain, 898 F.2d 1014 (5th Cir.1990). Finding that
the record makes clear that Mississippi has adopted
and implementel race neutral policies for operating
its colleges and universities and that all students have
real freedom of choice to attend the college or univer-
sity they wish, we affirm.

A. History

A detailed outline of the prior history of this case
may be found in the opinions of the district court and
the panel majority. This is a class action filed in
1975 by black citizens of Mississippi against the Gov-
ernor of Mississippi, the Board of Trustees of State
Institutions of Higher Learning and its members, five

' Chief Judge Clark is recused.

When this case was orally argued before and con-
sidered by the court, Judge Reavley was in active service.
He participated in both the oral argument and the en
banc conference. He took senior status, however, on
August 1, 1990.

2 Ayers I, 674 F.Supp. at 1524-26, 1528-30; A yers II, 893
F.2d at 733, 743-44.



3a

historically white institutions of higher learning and
their chief administrative officers, the State Depart-
ment of Education, and the State Superintendent of
Education.3 The plaintiffs alleged that the defendants
were maintaining and perpetuating a racially dual
system of higher education in violation of the Fifth,
Ninth, Thirteenth, and Fourteenth Amendments to
the United States Constitution, 42 U.S.C. @@ 1981,
1983, and Title VI of the Civil Rights Act of 1964,
42 U.S.C. § 2000d et seq. The United States inter-
vened as plaintiff under 42 U.S.C. § 2000h-2 and al-
leged violations of the Fourteenth Amendment and
Title VI. The plaintiffs sought injunctive relief re-
quiring the defendants to conform Mississippi's sys-
tem of higher education to the constitutional and stat-
utory mandates. The lawsuit remained under the
supervision of a three-judge court for ten years and
was transferred to the district court for the Northern
District of Mississippi in 1985.

The district judge ordered the case tried to the
court. The plaintiffs directed their complaint to the
following components of higher education in Missis-
sippi: student admissions standards and enrollment,
university staff composition, institutional mission,
provision and maintenance of facilities, allocation of
financial resources, curricular offerings and place-
ment of programs, operation of branch programs, al-

8 The plaintiff class was certified in 1975 as:
[a]ll black citizens residing in Mississippi, whether stu-
dents, former students, parents, employees, or taxpayers,
who have been, are, or will be discriminated against on
account of race in receiving equal educational opportunity
and/or equal employment opportunity in the universities
operated by said Board of Trustees.

Ayers I, 674 F.Supp. at 1526.
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location of land grant functions, and the composition
of the Board of Trustees and its staff. The Ilaintiffs
alleged that the vestiges of a dual, racially discrimina-
tory system of higher education persisted in each of
the components. They identified the institutions of
higher learning in Mississippi as either historically
black institutions or historically white institutions
as follows:

Historically Black
Institutions

Alcorn State University
Jackson State University
Mississippi Valley State University

Historically White
Institutions

Delta State University
Mississippi State University
Mississippi University for Women
University of Mississippi
University of Southern Mississippi

The defendants alleged that the Board and each
institution maintained gool-faith, nondiscriminatory
and nonracial admissions and operational policies with
respect to students, faculty, and staff, and that the
state's luty to disestablish state-imposed segregation
extended no further. The defendants also alleged that
any racial identifiability of the institutions could not
be attributed to state policies.

The district judge conducted a five-week trial and
issued letailel and well reasoned findings of fact and
conclusions of law. Ayers I, 674 F.Supp. at 1526-63.

At the time the Supreme Court rendered its decision in
Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 686, 98
L.Ed. 873 (1954), these institutions were designated f'or the
education of black or white citizens, respectively.
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He stated that the law clearly imposed upon Missis-
sippi an affirmative (luty to dismantle its racially dual
system of education, but that the scope of the duty
was riot so broad in the context of higher education
as in primary and secondary education. He held that
Mi sississippi was not required to achieve a certain level
of racial balance in the various coml)onents of higher
elucation, but rather was only obliged to adopt and
implement good-faith, race-neutral policies and pro-
cedlures. He relied upon the reasoning of Alabama
S/ate Teachers As/s'n v. Alabama Public School and
Co/lege A'uthi., 289 F.Supp. 784 (M.D.Ala.1968)
(three-judge court), atj'd, 393 U.S. 400, 89 S.Ct. 681,
21 L.ld.2d 631. (1969) and Bazernore L'. Friday, 478
U.S. 385, 407-09, 106 S.Ct. 8000, 3012-13, 92 L.Ed.2d
815 (1986) (White, J., co)ncu ringg', in which rules
governing primary al secondary education were dis-
tinguished on the basis of a state's inability to desig-
nate college attendance zones and the broader choices
available to students in the context of higher educa-
tion. Ajers8 I, 674 F.Supp. at 1551-54. The judge's
findlings al conclusions accordel with this construc-
tion of the law, and the plaintiffs have challenged some
of those findings and conclusions on appeal. A sum-
mary of the district court's challenged findings and
conclusions follows:

1'he Board of Tru2s tees. The Board of Trustees is
charged with the management and control of the in-
stitutions of higher learning in Mississippi and con-
sists of thirteen members appointed by the governor.
No black was appointed to the Board until 1 972, but
since 1 972 three additional blacks have been ap-
p~ointed and three blacks currently serve. With respect
t o the Board staff, of the twenty-three persons respon-
sible for overseeing the lay-to-lay operations of the
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Board, six are black, and of the fifty staff members
responsible for overseeing the guaranteed student
loan program, seventeen are black. The district court
conclulel that the Board had adopted racially neutral
hiring policies with resl)ect to its staff. Id. at 1550,
1563.

Use of ACT scores in student admissions. Shortly
after James H. Merideth applied for admission to
the University of Mississippi, the Board adopted cer-
tain policies to govern admissions to institutions of
higher education in Mississippi. Among these poli-
cies was the requirement that all students applying
for admission take a test prepared by the American
College Testing Program (ACT). The ACT require-
ment continues to this day. In the micl-1970's the
historically black institutions did not require a mini-
mum ACT score for admission, while the historically
white schools generally required a minimum score of
15 but also provided qualified admission of students
with lower scores. In the latter half of the 1970's
the Board sought to address concerns about the un-
derpreparation of incoming students, and beginning
in 1977 the Board instituted a new policy declining
the admission of any student who did not achieve an
ACT score of 9. The Board did not adopt high school
grades as an admissions component. During subse-
quent years the Board granted permission to certain
historically white institutions to admit on a proba-
tionary or exceptional basis students with scores of
less than 15. The Board also granted permission to
certain historically black institutions to raise the
minimum ACT score while preserving the right to
admit on an exceptional basis students who fell be-

See Meredeth v. Fair, 305 F.2d 343, 353 (5th Cir. 1962).
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low the minimum. Id. at 1530-34. The current ad-
missions practices are:

(1) All incoming students are required to take the
secondary school "core curriculum". In grades 9
through 12 students are required to have earned a
certain number of units in English, mathematics,
science, social science, and an elective course. A par-
ticular grade point average is not required. Exemp-
tions from the core curriculum requirement are pos-
sible, and the exemption policies are more liberal for
admission to the historically black institutions.

(2) All Mississippi applicants under 21 are re-
quired to take the ACT, and no student who scores
below 9 is eligible for admission as a first-time fresh-
man." Within these guidelines the individual institu-
tions maintain different almissions standards. The
Board requires a minimum score of 15 for automatic
admission to the historically white institutions, al-
though it permits enrollment of up to fifty talented
or high-risk students (students presenting a high
risk of academic failure) per year per institution
with scores below 15. Automatic admission to Missi-
sippi University for Women requires a score of 18,
although students with lower scores can be admitted
either on an exceptional basis or by achieving a cer-
tain grade point average. Automatic admission to
Jackson State University, Alcorn State University,
andi Mississippi Valley State University requires a
score of 13, with enrollment permitted for students
with lower scores who, for example, are identified as
high-risk or talented or who achieve a certain grade

point average.

t; The judge found that students who receive a score of 9
on the English and social studies tests are reading at a ninth-
grade level.
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On average the ACT scores of Mississippi black
students are lower than those of Mississippi white
students. However, according to the Deputy Super-
intendent of Education, ACT scores rise measurably
as more students choose to take the core curriculum
and a smaller percentage of blacks choose to take
that curriculum. Very few black applicants, if any,
are denied admission to Mississippi universities as
first-time freshman for failure to achieve the mini-
mum ACT score. Id. at 1535-36.

(3) Mississippi has numerous public junior col-
leges which permit automatic enrollment to high
school graduates. Students who fail to achieve either
the required ACT score or who have not satisfied the
core curiculu.m requirement are permitted to trans-
fer from the junior co' eges to the public universities
after the completion of 24 hours with a C average.
Some students with low ACT scores are permitted to
transfer with as few as 15 hours. Because of the
transfer policy, no applicant is denied admission for
failure to achieve a particular ACT score, but admis-
sion at most is deferred.

The trial judge concluded that the current admis-
sions policies and procedures, including the use of the
ACT, were not adopted for a racially discriminatory
purpose and are reasonable, educationally sound, and
racially neutral. Nearly all black students who ap-
plied to historically white universities in the fall of
1986 were accepted. However, the ACT requirement
was initially adopted because of its adverse effects on
blacks, but admissions policies have changed in the
ensuing 25 years. In particular, he concluded that
the minimum ACT score of 9 was not adopted in
1976 for discriminatory purposes, but in order to ad-
dress the problem of underpreparation of incoming
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freshman. In addition, the district court found ade-
quate justification for the Board's decision not to
adopt high school grades as a component of the ad-
missions requirements; grade inflation and the lack
of comparability among Mississippi's high schools
justified the Board's policy. Id. at 1554-57.

Off-campus centers. The plaintiffs alleged that
three off-campus centers competed for students with
certain historically black institutions:

(1) In 1966 three extension centers were consoli-
dated to form the Mississippi University Center, lo-
cated in Jackson near Jackson State University. In
1972 the Board assigned management responsibilities
to the University of Mississippi, Mississippi State
University, and Jackson State University, and gave
the center degree-granting status.

(2) Ii 1962 the Board granted the University of
Southern Mississippi permission to establish a resi-
dent center in Natchez, near Alcorn State Univer-
sity. The Plan of Compliance adopted by the Board
in 1974 7 called for the joint participation of the two
universities at the Natchez Center, and presently the
University of Southern Mississippi offers only non-
credit extension courses at the center.

(3) In 1952 the Board recognized a resident cen-
ter at Vicksburg, and in 1980 approved a consortium
arrangement between Alcorn State Jniversity and
Mississippi State University for activities at the cen-
ter. Id. at 1541-43.

Institutional mission. In 1981 the Board issued a
document entitled "Mission Statements." Under the

7 Se Aycers I, 674 F.Supp. at 1530; Ayers II, 893 F.2d at
737-38.
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statements the public universities were classified as
either "comprehensive," "urban," or "regional."

Comprehensive

Mississippi State University
University of Mississippi
University of Southern Mississippi

Regional

Alcorn State University
Delta State University
Mississippi University for Women
Mississippi Valley State University

Urban

Jackson State University

The "comprehensive" designation implies a greater
number and higher level of degree offerings, the "ur-
ban" designation oriented the institution toward serv-
ice to the urban community, and "regional" signifies
course offerings generally limited to undergraduate
instruction. One witness testified that every state but
one assigns missions to its universities. Such assign-
ments are required by limited financial resources. Id.
at 1538-40.

The judge concluded that the 1981 mission designa-
tions were not motivated by a discriminatory purpose
but rather a need to conserve scarce educational re-
sources. The state was under no duty to use the desig-
nations as a device to maximize racial integration.
The designations were rationally based on sound edu-
cational policies. Id. at 1560-61.

Disparities in fwuling and pro grams. Differences
exist among the institutions with respect to the rela-
tive quality and quantity of p)rog'r'ams offered, library
.,.lumes, and A urY er' of faculty with doctorates and

degrees from major research institutions. However,
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these differences do not correlate with historical racial
configuration, but rather with the comprehensive or
noncomprehensive designation of a given institution.
In particular, no racial pattern exists in program
quality among noncomprehensive institutions. Id. at
1541.

The plaintiffs alleged that disparities existed in
land grant activities between Mississippi's two land

grant universities, Alcorn State University and Mis-
sissippi State University. Financial allocation for
agricultural instruction at the two universities are
educationally sound, reasonable, and unaffected by
racial considerations. Agricultural research is heavily
concentrated at Mississippi State University, which
conducts research through the Mississippi Agricul-
tural and Forestry Experimental Station. Since 1972,
however, Alcorn State University has conducted a
branch experimental station and since 1971 has re-
ceived limited legislative appropriations for agricul-
tural research. The judge also found that the Missis-
sippi Cooperative Extension Service, an off-campus,
separately funded arm of Mississippi State University,
operates a branch at Alcorn State University. He
concluded that funds for land grant instruction were
allocated according to a racially neutral funding
formula, anl that disparities in land grant programs
were not caused by any discriminatory motive. Id.
at 154:3-46.

With respect to funding, the Board allocates a gen-
eral support appropriation among the universities ac-
cording to a funding formula. The formula attempts
to calculate costs of instruction, the percentage of
total need which th.e costs of instruction represent,
and the funds each institution is expected to generate
for itself. Institutional mission is an important ele-
ment in calculating instruction costs, total need, and
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expected self-generated funds.8  The funding formula
does not treat the predominantly black institutions
inequitable. Mississippi Valley State U.Jniversity bene-
fitted substantially from being grouped with the other
regional universities for purposes of calculating in-
struction costs, and Jackson State University also
benefitted from bing grouped with the University of
Southern Mississippi. On those occasions when the
B oardl departed from the formula, the predominantly
black institutions have benefitted. The district court
concluded that differences in funding levels are not
attributable to race but to legitimate educational (is-
tinctions among the institutions. Id. at 1546-48, 1562.

With respect to facilities, from 1970 to 1986 the
predominantly black institutions received a greater
percentage share of appropriations for new construc-
tion than the percentage of system-wide enrollment
those institutions represented, In comparing the
amount of functional space available per full-time
equivalent student,"' the predominantly black schools
rank second, third, and seventh among the eight uni-

' Average cost estimates are based on an aggregation of
the institutions into three groups. These groups correspond
to the mission designation of the respective universities, ex-
cept that the University of Southern Mississippi is included
with Jackson State University for purposes of establishing an
average for the urban group.

Dr. Larry Leslie, Professor and Director of Higher Edu-
cation at the University of Arizona, testified that the calcula-
tion "per full-time equivalent student" was generally per-
formed by adding one-third of the part-time enrollment to
the number of students classified as full time. The calculation
may also be performed by adding the full-time enrollment to
an aggregate of credit hours earned by part-time students
divided by the appropriate dividend to reflect full-time equiva-
lence.
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versities. The district court found no correlation be-
tween the racial identity of the institutions and the
quality of the facilities, and concluded that the distri-
bution of funds for capital improvements clearly
evinced a good-faith affirmative effort to provide ade-
quate facilities at the historically black institutions.
Id. at 1548-50, 1562.

B. The Duty of the State

It is necessary first to determine the scope of Mis-
sissippi's duty to remedy the effects of past de jure
discrimination. There is no dispute that, when the
Supreme Court decided Brown .v. Board of Education,
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954)
(Brown I), Mississippi operated a racially dual sys-
tem of public higher education. See Merideth v. Fair,
305 F.2d 343, 350 n. 7 (5th Cir.1962); Ayers I, 674
F.Supp. at 1 528-30. Mississippi was therefore con-
stitutionally required to eliminate invidious racial
distinctions andl dismantle its dual system. Swann v.
Charlotte-Mech len burg Boardi of Education, 402 U.S.
1, 18, 22, 91 S.Ct. 1267, 1277, 1279, 28 L.Ed.2d 554
(1971) ; Brown . Board of Education, 349 U.S. 294,
300-01, 75 S.Ct. 753, 756-57, 99 L.Ed. 294 (1955)
(Browni II). The precise constitutional obligation of
a state with respect to its system of higher education,
however, is not so clearly defined as in cases involving
primary and secondary education. In the latter cases
school authorities have been charged to eliminate all
vestiges of state-imposed segregation. Milliken v.
Bradley, 438 U.S. 267, 289-90, 97 S.Ct. 2749, 2761-62,
53 L.Ed.2d 745 (1977) ; Swiann, 402 U.S. at 15, 91
S.Ct. at 1275-76, and "to take whatever steps might
be necessary to convert to a unitary system in which
racial liscrimination would be eliminated root and
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branch." Green v. County School Bd., 391 U.S. 430,
437-38, 88 S.Ct. 1689, 1694, 20 L.Ed.2d 716 (1968).
Tn two cases outside the context of primary and sec-
onlary education, a different standard has been em-
ployed. See Baze more v. Friday, 478 U.S. 385, 408,
106 S.Ct. 300, 3012-13, 92 L.Ed.2d 315 (1986)
(WAfhite, J., concurring) ;' Alabama State Teacher
Ass'n v. Alabama Public Sciol and College Au2th.,
289 F.Supp. 784 (M.D.Ala.1968), af'd per curiam,
393 U.S. 400, 89 S.Ct. 681, 21 L.Ed.2d 681 (1969).
In these cases the governing authorities were dlceemfel
to have satisfied their constitutional obligation by (is-
continuing prior dliscri'minatory practices and ado)t-
ing and implementaing goo(d-faith, race-neutral poli-
cies. Bazemore, 478 U.S. at 408, 106 S.Ct. at 3012-
13; Alabama State Teachers, 289 F.Supp. at 789-90.
This Court must therefore dletermine whether Missis-
sippi's duty to dismantle its prior system of de jure
segregation in higher education requires more than
the adoption and implementation of good-faith, race-
neutral policies and Irocelures in the components of
higher education under review.

We first note that the issues in this lawsuit bear
on the defendants' fulfillment of their duty under the
Constitution and relevant laws. Neither this Court
nor the district court addresses the specific remedies
which the defendantss must or might undertake in the
future. Nevertheless, because the duty outlined in
Baze more is essentially a remedial duty and describes,
in a general manner, the scope -f mandatory remedia'
action, it is occasionally necessary to refer to specific
remedies for the sake of illustration.

10 Justice White's concurring opinion was incorportaed into
the per curiam opinion of the Court. Sce Bazemore, 478 U.S.
at 387, 106 S.Ct. at 3002.
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In Green the Supreme Court expressed its distrust
of ostensibly race-neutral policies in primary and sec-
ondary school lesegregation plans. The Court deter-
mined that a school board's adoption of a plan under
which students were annually permitted to choose to
attend one of the two schools in the county "fail [ed]
to provide meaningful assurance of prompt and effec-
tive disestablishment of a dual system. . . ." Green,
391 U.S. at 4:38, 88 S.Ct. at 1694. The Court noted
that in the three years prior to its glecision no white
child had chosen to attend the all-black school and
that 85'i. of the black children continued to attend
that school. The Court concluded:

We do not hold that "freedom of choice" can
have no place in [a desegregation plan]. * * *

Rather, all we decide today is that in desegregat-

ing a dual system a plan utilizing "freedom of
choice" is not an end in itself. * * * Although
the general experience under "freedom of choice"
to date has been such as to indicate its ineffective-
ness as a tool of desegregation, there may well be
instances in which it can serve as an effective
device. Where it offers real promise of aiding a
desegregation program to effectuate conversion
of a state-imposed dual system to a unitary, non-
racial system there might be no objection to al-
lowing such a device to prove itself in operation.
On the other hand, if there are reasonably avail-
able other ways, such for illustration as zoning,
promising speedier and more effective conversion
to a unitary, nonracial school system, "freedom
of choice" must be held unacceptable.

Id. at 440-41, 88 S.Ct. at 1695-96 (footnotes omitted).
The Court therefore dismissed the "freedom of choice"
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plan before it as ineffective while recognizing that in
other circumstances choice could serve as an effective
device, particularly when other methods of achieving
desegregation are not available.

The role of choice in higher education under cur-
rent law can be discovered only somewhat more
obliquely from the few cases that have addressed the
issue. In Alabama State Teachers a black teachers'
association sued a state body that governed public
education in Alabama, seeking to enjoin the construc-
tion of a four-year college at Montgomery. The plain-
tiffs argued that in planning the new college the de-
fendant did not "maximize desegregation." The court
held that although a state has an affirmative duty to
dismantle a racially dual system of higher education,
the scope of the luty did not extend so far in higher
education as in primary and secondary education.
The court believed the state's duty was satisfied by
dealing with admissions, faculty, and staff in good
faith. 289 F.Supp. at 789-90.

Higher education is neither free nor complul-
sory. Students choose which, if any, institution
they will attend. In making that choice they face
the full range of diversity in goals, facilities,
equipment, course offerings, teacher training and
salaries, and living arrangements, perhaps only
to mention a few. Prom where legislators sit, of
course, the system must be viewed on a statewide
basis. In deciding to open a new institution or
build a branch or expand an existing institution,
and in deciding where to locate it, the legislature
must consider a very complicated pattern of dle-
mand for and availability of the above-listed
variables, including, also, impact on the dual sys-
tem. We conclude that in reviewing such a deci-
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sion to determine whether it maximized desegre-
gation we would necessarily be involved, con-
sciously or by default, in a wide range of edu-
cational policy decisions in which courts should
not become involved.

Id. at 788. The court recognized that Green. had cast
doubt on the viability of "freedom of choice" plans in
primary and secondary schools. The court believed,
however, that Green did not dictate the same result
for higher education, because freedom to choose a
college, unlike freedom to choose a primary or sec-
ondary school, helps to perform the important func-
tion of fitting a student to the right school. Id. at
790.

A few years later another three-judge court reached
the opposite result. Norris v. State Council of Higher
Education for Virginia, 327 F.Supp. 1368 (E.D.Va.),
aff'cd, 404 U.S. 907, 92 S.Ct. 227, 30 L.Ec.2d 180
(1971). Black faculty and students at Virginia State
College sought to enjoin the expansion of a predomi-
nantly white college from a two-year to a four-year
institution. The lawsuit challenged the constitutional-
ity of an appropriation act providing for the expan-
sion, an act which it was alleged perpetuated a ra-
cially dual system of higher education. The court
concluded that the purpose and effect of the expan-
sion was to provide a four-year college for white
students, that the appropriation act served to per-
petuate a racially dual system of higher education,
and that the act therefore violated the Fourteenth
Amendment. Id. at 1370-71. The court noted that
while Green. addressed desegregation in public pri-
mary and secondary schools, "it defined a constitu-
tional duty owel as well to college students." Id. at
1373. The court believed only the means of eliminat-
ing discrimination in the two contexts differed. Id.
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Alabama State Teach ers and Norris announced
opposite conclusions on the issue of Green's applica-
bility to higher education, and both decisions were
affirmed on appeal to the Supreme Court. The awk-
wardness is explained by the underlying facts and
conclusions in the two opinions. The disposition in
Alabama State Teachers is entirely dependent on the
conclusion that Green's rejection of certain "freedom
of choice" plans in primary and secondary schools
does not dictate the same result in the college setting.
It is therefore doubtful the Supreme Court could
have upheld the denial of the injunction without giv-
ing sanction to the standard announced by the trial
court. This is particularly so in view of the fact
that the Supreme Court had the benefit of Justice
Douglas' dissent, in which he points out squarely
that the trial court had drawn a distinction between
levels of education which had not been drawn in
prior decisions. Alabama State Teachers Ass'n v.
Alabama Public School and College Auth., 393 U.S.
400, 401, 89 S.Ct. 681, 682, 21 L.Ed.2d 631 (1969)
(Douglas, J., dissenting) ; see Norris, 327 F.Supp. at
1378 n. 8 (Hoffman, J., dissenting in part). In Nor-
ris, on the other hand, the granting of the injunction
was based on a finding which warranted the injunc-
tion regardless of the standard employed. The lower
court found that "the purpose and effect of [the col-
lege's] escalation is to provide a four-year college for
white students who reside nearby." Norris, 327
F.Supp. at 1371. This finding put the dlefendants in
clear violation of their duty to eliminate invidious
racial distinctions. The decision was the'refore nren-
erly affirmed on appeal, and the lower court's at..-
tempts to distinlguish Alabama State Toaecr amv-
adopt Green were in no way essential to the resolu.
tion of the case.
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In Bazewmore the Supreme Court further clarified
the duty of a state outside the context of primary
and secondary education. The School of Agriculture
and Life Sciences at North Carolina State University
operated an extension service that educated farmers
in agriculture, organized and operated clubs in home
economics and 4-H, and conducted citizens' organiza-
tions for community resource development. The ex-
tension service had formerly maintained racially seg-
regated branches, but the branches were merged in
1965. Employees, services recipients, club members,
and parents sued the president and other officials of
the university alleging racial discrimination in em-
ployment and services related to the extension serv-
ice. The record indicated generally that the 4-H and
homemaker clubs remained clearly racially identifi-
able. The district court nevertheless found no evi-
dence of any discrimination after the merger of the
two branches and the opening of the clubs to all eligi-
ble persons regardless of race, and the adoption of
race neutral policies regarding staff.

The Supreme Court held that the case presented no
current violation of the Fourteenth Amendment, be-
cause the extension service had discontinued its prior
discriminatory practices and had adopted a wholly
neutral admissions policy. Bazemnore, 478 U.S. at
408, 106 S.Ct. at 3012-13. The Court gave particular
attention to the choices available to those who sought
to join the clubs, noting that the choice of a club was
entirely voluntary, a person was not compelled to
join a club, and no one had the authority to deny a

person the right to join a club he or she wished to
join. Id. The Court noted that while Green required
greater measures in desegregating primary anti sec--
ondary schon8, it (lid not govern the voluntary asso-
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ciations operated by the extension service. "[H] ow-
ever sound Green may have been in the context of the
public schools, it has no application to this wholly
different milieu." Id.

It might appear that Bcizemrore is at -ods with
Green, because Bazemore approved a desegregation
plan substantially similar to the plan rejected in
Green. The two decisions do not support such exclu-
sive readings, however. Green did not invalidate all
"freedom of choice" plans, but rather concluded that
such a plan alone in the case before the Court did not
effectively meet the state's obligation to desegregate
its primary and secondary schools. The Court re-
peatedly emphasized that there was no universal an-
swer, no one plan, that would achieve the goal of
desegregation in every case, and that the availability
of alternative methods would bear on the effective-
ness of a given plan. "[I]n desegregating a dual
system a plan utilizing 'freedom of choice' is not an
end. in itself. . . . '[It is only a means to a consti-
tutionally required end-the abolition of the system
of segregation and its effects. If the mear.s prove
effective, it is acceptable, but if it fails to undo seg-
regation, other means must be used to achieve this
end.'" Green, 391 U.S. at 440, 88 S.Ct. at 1695
(quoting Bowmanl r. County School Jgoard, 882 F.2d
326, 383 (4th Cir.1967) (Sobeloff, J., concurring)).
Raczemore is therefore not at oddswvith Green. B[sr'e-
more simply provides an instance, anticipated by
Green?, of freedom of choice proving itself in opera-
tion.

While the two dlecisions are not at ods, a court
lresente1 with a freeiom-of-choice plin must never-
theless (letermifne whether the plan muist he rejected
under Gcree or may be approved under Bafznmor'e.
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A decision of the Sixth Circuit illustrates the diffi-
culty in (drawing the line. See Geier v. Alexander,
801 P.2d 799 (6th Cir. 1986). Tennessee had for-
merly maintained a racially segre gated university
system, and several individuals sued the state to Ii'e-
vent the construction of a non-degree granting center
close to a prledominantly black university. The scope
of the lawsuit expanded to include (lesegregation of
the public universities generally, and after many
years of litigation the parties agreed to a consent
lecree. The U~nited States objected to a provision of

the (lecree which required the (lefendlants to select
75 black students yearly for entry into professional
programs. The United States argued, among other
things, that the provision violated the eqIual protec-
tion rights of non-minority students, because under
Bazemore a state has no obligation to remove the
vestiges of prior dliscrimination in higher education
but need only establish neutral admissions standards.

The Sixth Circuit held that the districtt court was
entitled to impose affirmative remedies to remove the
vestiges of prior discriminationn anl that the provi-
sion at issue contained1 a pcrmissible remely. The
court believed that Grceen, not Drizeemre, governed
the issue of desegregation in public universities, and
that the United States had "real ] too much into
IDazemore." The court stated that while no one is
comlelled to enter a Irofess io'n, if he wishes to do so
he must pursue the appropriate course of study at a
university. The court also stated that an advanced
education is more valuable than the services p~rovidcd(l
by the 4-H and homemaker clubs under review in
Bazcmore, an1 that the state's interest in e1ucating
its young people therefore required the application of
Green. Id. at 804-05.
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We disagree with both the holding and reasoning
in Geier. The Geier court applied the Green standard
after distinguishing Bazemore, a case which in turn
had distinguished Green. We believe the Sixth Circuit
incorrectly performed this awkward legal arithmetic.
lazem ore relies entirely on the choices available to
persons who wished to join the clubs under review.
The Bazemore opinion does not address the character
of the programs or the importance of the clubs to the
communities they serve, nor does it make any distinc-
tion between suplplementary education and the con-
ferral of degrees. It states only that the choices avail-
able to potential club members serve to distinguishh
the clubs from primary and secondary schools. It
therefore makes little sense why other factors, which
formed no part of the reasoning, should serve to dis-
tinguish the decision and conlseqcuently require a urni-
versity to submit to the Green stanlardl.

If lBazemore had not relied on choice alone it would
nevertheless be (lificult to make the kind of distinc-
tions that the Geler court made among the different
offerings of a public university. If the law demandedd
aI (1iff erent obligation of the state with respect to dif-
ferent university offerings, a university could never
be judged as a whole. One portion of a g'iv en lawsuit
directed at "Baze more-type" programs would be re-
solved by different standards anid ca8ll for different
remedies than another p portion directed at "fGreen-
type" programs. Distinctions would be made between
and among continuing education, pr "ofession al cur-
ricula, research fellowships, athletics, and the like.
Such distinctions would be based on the lolbtful
premise that a state has a different constitutional ob-
ligation with respect to separate university offerings.
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It would be even more difficult to determine on
what bases these different obligations could be al-
lotted, and in this regard Geier is particularly un-
satisfactory. The notion that a person must pursue
the appropriate course of university study in order
to enter a profession does not mean that a person has
no choice but to enter a university, and does not
equate an aspiring professional to a student at a pri-
mary or secondary school. The comparison to pri-
mary and secondary schools is valid only if the state
somehow has a compelling interest in assuring that
persons enter professions. The court's statement that
membership in an extension service is valuable but
cannot be comp red to the importance of education
ignores the fact that the 4-H and home economics di-
visions of the extension service in Bazemore were
engaged in the education of their club members. See
Bazem ore, 478 U.S. at 389, 106 S.Ct. at 3003 (Bren-
nan, J., concurring), 410 (Brennan, J., dissenting in
part). The root problem with the Geier court's rea-
soning was correctly identified by the panel majority
in the present case as an improper "hierarchy of val-
ues." Ayers II, 893 F.2d at 745. Such a hierarchy is
purely subjective, impossible to apply, and not
founded on the Constitution.

We believe that Bazemore and Alabai ma State
Teachers provide the proper standard to govern Mis-
sissippi's efforts to (lisestablish prior de jure segrega-
tion in its universities. Universities are not simply
institutions for advanced education. They differ in
character fundamentally from primary and second-
ary schools, and the duty outlined in Greeni cam .ot
bring about the disestablishment of prior c jure
segregation in higher education except at the expense
of the very goals Green sought to achieve. The most
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obvious differences concern attendance and the choice
of institution. An entire range of remedial options
available for the desegregation of the public primary
and secondary schools is not available in the context
of higher education simply because attendance at a
university is voluntary and persons may choose which
of several universities to attend. This is not merely
a problem of discovering the appropriate "means" of
eliminating discrimination as the Norris court stated.
Norris, 327 F.Supp. at 1373. Green acknowledged
that the viability of a "freedom of choice" plan would
be dependent in part on the number of effective reme-
dial alternatives. Green, 391 U.S. at 439-41, 88 S.Ct.
at 1694-96. The Court twice mentions zoning as such
an alternative. Id. at 441, 442, 88 S.Ct. at 1696. It
hardly needs mention that remedies common to public
school desegregation, such as pupil assignments, bus-
ing, attendance quotas, and zoning, are unavailable
when persons may freely choose whether to pursue
an advanced education and, when the choice is made,
which of several universities to attend.

A second difference concerns the uniformity of pri-
mary and secondary education as contrasted with
the diversity of a university education. See Alabama
State Teachers, 289 F.Supp. at 788. The idea of
diversity is crucial to the task of assigning the proper
duty to the state of Mississippi, because diversity
raises questions of choice discussed in both Green and
Bazemore. The central difficulty is that Green- would
impose a regime of imperatives and uniformity on
what are in essence diverse institutions, and in so
doing would destroy the choices available to both
black and white citizens of Mississippi. For example,
consistent with Green the plaintiffs have asked for
the merger of branch centers with nearby historically
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black universities, enhancement of programs at his-
torically black universities to bring them to parity
with programs at historically white universities, re-
designation of the missions of the historically black
universities, and the termination of certain programs
so that those programs will be offered only at the
historically black universities. To the extent these
remedies attempt to force a potential student to at-
tend a particular university, they reduce that stu-
dent's choice among institutions. To the extent these
remedies impose uniformity among the eight institu-
tions, they render the student's choice valueless and
return to the unacceptable "separate but equal" prin-
ciple. The district court found that approximately
30% of all black college students attending four-year
colleges in the state attend one of the comprehensive
universities. A years I, 674 F.Supp. at 1562. Imposing
remedies argued for by plaintiffs under Green would
force some of those students, who presently enjoy
the benefits of a comprehensive university, either to
look to another institution or forgo their education.
Equal protection is not served by closing doors which
this country and this circuit in particular have taken
great pains to open. If an aspiring student may
freely choose to attend college, if he may freely choose
among all institutions in the state, and if no author-
ity exists to deny him the right to attend the institu-
tion of his choice, he is done a severe disservice by
remedies which, in seeking to maximize integration,
minimize diversity and vitiate his choices. Bazemore
properly takes account of the "wholly different
milieu" of a voluntary association. Bazem ore, 478
U.S. at 408, 106 S.Ct. at 3013. Under Bcizem ore
latter-day Merideths are not routed to what the gov-
ernment deems- the appropriate institution, but may



26a

attend any institution they wish. Under Green as
contended for by plaintiffs they may attend only the
institutions that a federal judge has meticulously se-
lected, grafted and pruned for them.

We therefore hold that to fulfill its affirmative
duty to disestablish its prior system of de jure segre-
gation in higher education, the state of Mississippi
satisfies its constitutional obligation by discontinuing

prior discriminatory practices and adopting and im-
plementing good-faith, race-neutral policies and pro-
cedures."

C. The District Court Judgment

The district court concluded that the State of Mis-
sissippi had met its affirmative duty to disestablish
its former de jure segregated system of higher edu-
cation. Underlying this conclusion are the numerous
findings outlined above regarding Mississippi's adop-
tion of good-faith, race-neutral policies and proce-
dures in the several components of higher education

xi The plaintiffs argue that the defendants are required to
comply with certain regulations issued by the Office of Civil
Rights of the Department of Education. See 34 C.F.R. @ 100.3
(b) (6) (i) (1989). The regulations generally require a re-
cipient of Title VI assistance who has previously discrimi-
nated against persons on the ground of race to take affirma-
tive action to overcome the effects of prior discrimination.
Under the present record we are not prepared to say the
defendants have failed to meet the duties outlined in the
regulations. It is unnecessary, however, to discuss the scope
of Mississippi's duty under the regulations. The plaintiffs in
Bazerore challenged the extension service's goverance of the
4-H and homemaker clubs under Title VI. See Bazemorn-e .
Friday, 751 F.2d 6G2, 687 n. 128 (4th Cir. 1984). There can-
not be any question, therefore, that the duty outlined by the
Supreme Court in Bazemore controls in Title VI cases.
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under review. The district court properly treated
Mississippi's current practices as matters of fact.
Pullman-St anda rd v. Swint, 456 U.s. 273, 288-90,
102 S.Ct. 1781, 1789-91, 72 L.Ed.2c1 66 (1982) ;
Dayton Bd. of Educ. v'. Brinkman, 443 U.S. 526, 534
& n. 8, 99 S.Ct. 2971, 2977 & n. 8, 61 L.Ed.2d 720
(1979). We therefore review those findings for clear
error. Fed.R.Civ.P. 52(a) ; Pullman-Standard, 456
U.S. at 290, 102 S.Ct. at 1791.

The plaintiffs argue that the district court should
have assessed the defendants' practices under Green,
ande the plaintiffs' allegations of clear error rest in
large part on the contention that the court applied
the incorrect remedial duty. Consequently, with re-
spect to many of the court's findings the plaintiffs do
not argue in the usual manner that the findings are
clearly erroneous, but rather that the court reviewed
the facts unler the wrong standard and thus drew
the wrong conclusions from those facts. A large num-
bei of the court's findings are therefore themselves
not in dispute and, as discussed below, when reviewed
under the standards this Court has adopted, point
only to institutional, not constitutional, inequities.
Two components at issue, however, bear directly on
the choices afforded to current and potential students
at Mississippi universities. Mission designation and
admissions criteria require close review, since it is
chiefly through these components that Mississippi ei-
ther satisfies or fails to satisfy its duty to provide
true choice to its citizens.

(i)

The Ilaintiffs argue that the mission designations
perpetuate the inequalities of the prior dual system,
because missions were assigned on the basis of the
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institutional resources as they existed at the time of
designation. The essence of the argument is that
historically black institutions remain "Black Schools"
by the regional or urban designation. We recognize
that for purposes of this lawsuit it is necessary to
describe institutions as either historically black or
historically white. But since this lawsuit examines
the current practices of the state of Mississippi, the
use of the terms Black School and White School, based
as they are on racial identifiability alone, is mislead-
ing. In the context of mission designation these terms
imply that institutions were an urban or regional
designation as an individual would wear the mark of
a lower rank. What is wholly ignored by the terms
Black School and White School is that the rights of
citizens, not institutions, are at issue in this lawsuit,
and it is from the standpoint of individual rights,
not institutional parity, that Mississippi's practices
must be reviewed. The law clearly does not permit
state universities to assert equal protection rights in
the manner of an individual. See United States v.
Alabama, 791 F.2d 1450, 1454-57 (11th Cir.1986),
cert. denied, 479 U.S. 1085, 107 S.Ct. 1287, 94
L.Ed.2d 144 (1987). Despite the plaintiffs' assur-
ance that they do not make any such argument, their
desire that Mississippi universities be redisignated so
as to enlarge the scope of education at the historically
black institutions is no less than a request to allot an
equal protection remedy to those institutions in the
manner of an individual. If black citizens in Mis-
sissippi may choose among any of the eight univer-
sities in the state, it is no denial of their right to
equal protection that certain institutions formerly
segregated by law continue to provide a more limited
range of educational options than other institutions
in the state.
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The district judge found that the mission designa-
tions were not motivated by a discriminatory pur-
pose but were rationally based on sound educational
policies and a need to conserve scarce educational
resources. A years 1, 674 F.Supp. at 1561. Dr. Larry
Leslie, Professor and Director of Higher Education
at the University of Arizona, testified for the plain-
tiffs concerning the funding of the institutions. In
one portion of his analysis he sought to compare the
fwlding among the institutions within each of the
mission designations. Because there were no pre-
dominantly black institutions in the comprehensive
category and no predominantly white institutions in
the urban category, he compared the three compre-
hensive schools to the one urban school. As of 1986
he found greater total revenue per student, greater
state and local appropriation, greater tuition and fees
collected, and somewhat greater gifts, grants, con-
tracts, and other income at the comprehensive univer-
sities than at the urban, predominantly black, uni-
versity. It is reasonable to conclude that, at least to
some degree, these findings reflect the different mis-
sions of the institutions being compared. In compar-
ing both predominantly black and predominantly
white institutions within the regional category, how-
ever, Dr. Leslie described his findings as "mixed."
As of 1986 Alcorn State and Mississippi University
for Women received the greatest total revenue per
student, with Delta State and Mississippi Valley
State somewhat far behind. Alcorn State also col-
lected more in tuition, fees, gifts, grants, contracts,
and other income than any other regional university,
and spent markedly more for instruction and other
activities lper student. Dr. Leslie's testimony as a
whole indicates that the state is faithful to the mis-
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sion designations and is not using them to disguise
unequal treatment of those who attend predominantly
black institutions.

Dr. John Millet, an academic consultant on issues
in higher education and administration, testified for
the defendants on the subject of mission designations.
He believed that the 1.981 mission statements had
confirmed the existing structure of the state univer-
sities. He also stated that the United States Depart- -

mert of Education similarly classifies all academic
institutions by purpose as either doctoral granting,
comprehensive, general baccalaureate, specialized,
and two-year. In his opinion Mississippi's mission
designations were well-defined, educationally sound,
and efficient.

Dr. Joseph Johnson, Vice President for Develop-
ment at the University of Tennessee, testified for the
defendants as an expert in higher education adminis-
tration and finance. He stated that in a 1984-25
study comparing Mississippi's comprehensive univer-
sities (historically white) to universities of similar
mission elsewhere in the South, the Mississippi insti-
tutions faired worse in funding than all other institu-
tions. The one urban institution (historically black)
and the four regional institutions (two historically
black and two historically white) in Mississippi, on
the other hand, stool above the average for like insti-
tutions in the South. For the academic year 1985-86
he believed that the two predominantly black univer-
sities designated as regional were much better financed
than Mississippi's coml)rehensive institutions relative
to institutions of similar mission in other states.

Dr. Thomas Meredith, an academic programs ofi}
cer for the Board of Trustees, testified that the
mission statements did have the effect of maintaining
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the status quo of program offerings at the predom-
inantly black universities. He was asked by counsel
for the United States whether the mission statements
limited the level and scope of programs at those insti-
tutions, and responded as follows:

It put boundaries around all institutions. Up
until that time all institutions had been operated
under the premise that they needed to do every-
thing for everyone. We were a state of two and
a half million people and dwindling resources,
and the Board of Trustees felt that it needed to
give each institution a direction, and boundaries
as well, and utilizing all of the elements that you
see in the mission statements that the state would
be covered. All of those things would be ad-
dressed that this state needed to be about and
needed to have, but, yes, institutions did have
boundaries. You need to concentrate your re-
sources on certain things and quit. trying to just
keep on doing more. That was a problem.

The record therefore supports the plaintiffs' argu-
ment that the mission designations had the effect of
maintaining the more limited program scope at the
historically black universities. As noted above, how-
ever, this fact alone does not deny the plaintiffs their
right to equal protection. The record amply supports
the findings of the district court that the designations
are commonly used, educationally sound, and not
motivated by discriminatory intent. Those findings
are not clearly erroneous. This is not to say the
mission designations adopted by Mississippi efficiently
allocate the state's resources. The district judge con-
cluded the very opposite. Ayers 1, 674 F.Supp. at
1563-64. This Court nevertheless cannot pass on the
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financial wisdom of the designations. It is necessary
only that black citizens enjoy full equal protection of
the laws in attending their choice of institution, how-
ever financially infirm the system of higher education
as a whole may be.

(ii)
The plaintiffs challenge the policies governing ad-

mission to the eight universities on several grounds.
They first argue that the ACT requirement was
adopted for a discriminatory purpose arid continues
to have a severe discriminatory impact on black ap-
plicants. They therefore argue that the ACT policy is
intentionally discriminatory and violates equal protec-
tion. In support of their argument they cite IHunter
v. Undevwoocl, 471 U.s. 222, 105 S.Ct. 1916, 85 L.Ed.
2d 222 (1985). In Humnter the Supreme Court struck
down a provision of the Alabama Constitution adopted
by convention in 1901 which disenfranchised persons
convicted of crimes of moral turpitude. The Court
held that because the provision was motivated by a
desire to discriminate against blacks and the provision
continued to have that effect, it violated equal protec-
tion. Id. at 233. The plaintiffs' argument ignores the
fact that Mississippi's current admissions policies trace
chiefly to the latter 1970's and, as the district court
correctly found, the Board was not then motivated by
discriminatory intent but by the problem of under-
prepration of incoming students. The racial impact of
the Board's 1961 blanket ACT requirement, adopted
undeniably for discriminatory purposes, has been ne-
gated by the numerous qualifications and exceptions
outlined earlier. The bare requirement that the test be
taken no longer prevents anyone's admission to Missis-
sippi universities. The ability of an applicant to trans-
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fer from a junior college without satisfying an ACT
score requirements were not adopted until long after
coinclude that no applicant is denied the opportunity
to attendrl a Mississippi university for failure to
achieve a particular score. In addition, minimum
score requirements were not adpoted until long after
the test requirement, and the fact that the minimum
score requirement may have discriminatory impact
does not render it unconstitutional. Washington v.
Dav is, 426 U.S. 229, 2:39-41, 96 S.Ct. 2040, 2047-48,
48 L.Ed.2d 57 (1976).

The plaintiffs also argue that the defendants' ad-
mTissionfs practices are intentionally discriminatory,
because the .Bcoard does not require the use of high
school grades in conjunction with ACT scores. The
llaiitiffs note that the American College Testing Pro-
gram recommends that ACT scores be used in con-
junction with other criteria such as grades in order
to gain as compllete a profile as possible of the ap-
plicant.

We find no support in the record for the assertion
that the Board's failure to use grades as an admis-
si ons component points to intentional discrimination.
First, while the Board itself does not require the use
of hih s cool grades, the individual institutions do uise
grades in identifying high-risk or exceptional students
for special admission. Second, even assuming the pol-
icy is narrow, inaccurate, andI educationally unsound,
it rk-es not follow that the police is thereby intention-
ally discriminatory. Third, Dr. Meredith testified that
in 1 976 there was concern both in Mississippi and
nationally with gra(le inflation, that grades -did not
mean as muich as they used to mean, and that they
were unot a true reflection of what an applicant had
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learned. He stated that primary and secondary schools
varied tremendously from one part of the state to an-
other, particularly in . sciences where, for example,
a given school might offer chemistry without providing
lab facilities. He also stated that the Board was ad-
vised by ACT administrators that while the use of
grades with the ACT would provide a better assess-
ment, they were satisfied with the use of the ACT
alone. Dr. Meredith's testimony is supported by the
fact that, as with grades generally, the Board does
not require students to achieve a certain grade point
average in completing the core curriculum.

The plaintiffs also argue that the district court's
findings improperly focussed on reasonableness and
neutrality rather than viewing the policies from the
standpoint of an affirmative remedial obligation. Al-
though we believe, as discussed above, that the duty
outlined in Green loes not apply in this case, we would
be reluctant to say the defendants have not met their
duty even unler Green. The admissions policies of the
various institutions are extremely flexible and address
both academic preparation and the need to recognize
less common measures of achievement. The compre-
hensive institutions maintain a very modest ACT score
requirement while setting aside a portion of their en-
rollment for those who do not meet the objective
criteria. Only a few black first-time applicants are
turned away from the comprehensive universities for
failure to meet the ACT score requirement. Students
are required to satisfy a course of core studies in high
school, but they are required only to attend, not to
achieve a particular grade-point average. The district
court gave full consideration to all aspects of the ad-
missions prc1 Cess and found that current admissions
policies and procedures in effect in Mississippi uni-
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versities were adopted and developed in good faith
and for nondiscriminatory purposes. These findings
are not clearly erroneous.

(iii)

The plaintiffs have raised several arguments regard-
ing racial incidents at the University of Mississippi,
the racial composition of the faculty and staff, unsuc-
cessful applicants for alminstrative positions at Mis-
sissipL)pi State University, and the fact that a black
has not occupied a partic ,ar seat on the Board of
Trustees. While these problems may be serious, they
do not provide enough of a factual basis to persuade
us that the district court erred in concluding Missis-
sippi had met its duty to dismantle its dual system.

With respect to the racial composition of the faculty
and staff specifically, the record indicates that from at
least. 1977 to 1986 the percentage of black faculty
hired at each of the five predominantly white uni-
versities exceeded the black representation in the quali-
fied labor pool. Bernard Siskin, a statistician and
labor analyst, testified on faculty hiring and composi-
tion, among other matters. He provided both a "snap-
shot" of faculty present at a given time and a study
of hiring over a period of time. The current aggregate
faculty composition showed black representation lower
than the qualified labor pool, a result Siskin attributed
to pre-1 974 hires and high black turnover. At two of
the institutions Siskin stated that the discrepancy be-
tween black hiring and current black representation
had lisappearel through post-1974 hiring and the
turnover of older faculty.

Dr. Forest Wyatt, President of Delta State Uni-
versity, testified that the Board had communicate
with his institute ion regar(llg increasing black faculty
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and other employment. He stated that he was in-
structed to increase black presence at Delta State and
that the instructions were forwarded to (leans, (lepart-
ment heads, and others in employment positions at the
university. He believed those individuals carried out
those goals to the best of their ability. He also testi-
fied specifically regarding the university's successful
effort to recruit a black admissions counselor to attract
more black students to the university.

Dr. Victor Feisal, Vice-president for academic af-
fairs at Memphis State University, testified concern-
ing the difficulties in minority faculty recruitment.
He stated there was a tremerAous shortage of black
students with graduate degrees, andl extreme comp3eti-
tion among educational institutions and the business
community for their services. He also stated that
financial conditions made it particularly difficultt for
Mississip)i to attract those candidates, because Mis-
sissippi is not competitive with other states in faculty
salaries and funding of higher education.

(i%)

The plaintiffs have pointed to disparities between
the historically bJack and historically white institu-
tions regarding program offerings and lullication
among universities and branch centers, faculty, fund-
ing, library volumes, facilities, and land grant pro-
grams. The district court correctly concluded that the
defendants had met or exceelel their duty to dis-
establish prior de jure segregation in these areas, and
we have nothing to adld to the district court's opinion
except the following' .

The district court incorrectly concluded that the
disparties among the institutions were not reminis-
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cent of the former de jure segregated system.
A yers I, 674 F.Supp. at 1560. On the contrary, the
di parties are very much reminiscent of the prior sys-
'em. ThIe ineqlualities among the institutions largely
fPllow the mission (lesignations, andl the mission desig-
nations to some degree follow the historical racial
assignments. But this does not mean the plaintiff class
is leliel equal educational op)ortunity or equal pro-
tection of law. The defendantss hav e adopted good-
faith, race-neutral policies and l)rocelures and1 have
fulfilled or exceeded their duty to open Mississippi uni-
versities to all citizens regardless of race. Their poli-
cies toward institutions are not racially motivated.
Ins;:itutional lifferenlces remain, but in orler to level
those differences under princil)les of equal protectionn
this Court wx would somehow have to alopt the l)laintiffs'
terms "Black School." andI "White School" and attach
legal significance to those terms. This Court therefore
cannot adjust the equities in the manner the plaintiffs
request unless we leclare, with the force of law, that
Alcorn State University, Jackson State University,
Mississippi Valley State University, shall henceforth
he designated as Black Schools for black students, and
shall at all times remain equal in funding, offerings
and facilities with their counterpI~arts dlesignatec as
White schools. We neel not cite the source for this
revolting )rinciple.

The judgrment is AFFIRMED.

GOLDBERG, Circuit Judge, with whom POLITZ,
KING and JOHNSON, Circuit Judges, join, dissent-
ing:

I res)ectfully dissent from the well-organized and
well-expressed op inion written by Judge Duh6 for the
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en banc court. This opinion is an important one, and
one would expect there to be diverse opinions, but that
does not diminish the strength of my conviction that
the district court judgment should be reversed. Judge
Duh6 has admirably expounded the en bane court's

point of view, but I adhere to the panel's majority
opinion. Ayers u. Alain, 893 F.2d 732 (5th Cir.
1990).

I do not wish to trespass on the court's time in
needless elaboration or repetition. The district court
and our panel have already thoroughly analyzed this
case. Many hours have previously been expended in its
explication. The jurisprudence explored and the au-
thorities cited in the l)anel's majority opinion clearly
point to the conclusion that this case should be re-
manded to the district court. I would remand for
proceedings not inconsistent with the principles and
doctrines expostulated in the original panel's majority
opinion.

PATRICK E. HIGGINBOTHAM, Circuit Judge,
concurring * in part and dissenting in part. POLITZ
anl KING, Circuit Judges, join in the (lissent portion
of this opinion.

The district court held that the State of Mississippi
has no duty to eliminate the vestiges or effects of its
overt discrimination against blacks in the adiministra-
tion of its university system. To the contrary, the dis-
trict court concluded that the state's obligation ended
when it aloptel an open admissions policy and stopped

* I would affirm the district court's judgment that Missis-
sippi is not engaged in purposeful discrimination. It follows
that the inquiry on the remand I would order would focus on
the causal relationship between the de jure system and the
present practices, as I explain in the text.
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purposeful racial discrimination. Today, we affirm
this erroneous view of Mississippi's obligation to its
black residents. I dissent.

The district court has prepared a careful opinion
exploring the difficulties and complexities of the uni-
versity system, and the majority finds record support
for the district court's factual findings. The difficulty
is that the majority today deferentially affirms the
district court's answer to the wrong question. That
lefer'ence is undue. It is well settled that "if the trial

court bases its findings upon a mistaken impression of
alplicable legal principles, the reviewing court is not
bound by the clearly erroneous standard." I nwood.
Laboratories v.. Ies Laboratories, 456 U.S. 844, 855
n. 15, 102 S.Ct. 2182, 2189 n. 15, 72 L.Ed.2c 606
(1982) (citing Jnitedi States v. Singer Mncufact2ur-
ing Co., 874 U.S. 174, 177, 83 S.Ct. 1773, 1775, 10
L.Ed.2d 823 (1963)). I would not attemlpt to adopt
the correct legal standard and on apeal apply it to
these facts. Rather, I would remand this case to the
district court for appIlication of the correct legal stand-
ards. It would be for the trial court to decide whether
those standards necessitate a new factual inquiry.

The majority denies that Green v. CouLnty School
B oarcl, 391 U.S. 480, 88 S.Ct. 1689, 20 L.Ed.2d 716
('1 968), extends to higher education, and Judge Gold-
berg's dissent disputes this assertion. With all respect,
the question is not the appllication of Green. to higher
education. Green rejected freedom of choice llans as
a complete response to the state's iuty to end segre-
gated schools. Contrary to the implicit assumptions
of the majority, however, Green is not the genesis of
the state's constitutional duty to correct the injury it
has unconstitutionally caused. The (luty to undo the
wrong slr'ings directly from Brown . Board of Edu-
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cation, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873
(1954).

To my light, Green rests on a system of mandated
education and has little application to a system of
higher education that has no compulsory attendance.
But concluding that Green is inapplicable to higher
education does not carry the further conclusion that a
state that has maintained a le jure system does not
remain under a continuing obligation to otherwise
administer its university program in ways calculated
to undo the injuries of its segregated past.

Bazemore v. Friday, 478 U.S. 385, 106 S.Ct. 3000,
92 L.Ed.2d 315 (1986), is not contrary to the posi-
tion I urge today. In Bazem ore the court held that,
because the students enjoyed the right to choose the
club they wished and because the differing make-ups
of the clubs were not the product of discrimination,
the state had done its duty. Here, we deal with the
delivery by a state of an array of educational services.
That it has no constitutional duty to achieve any
particular racial mix is not necessarily a full response
to the more general question of whether it has dis-
charged its duty to undo its wrong. Having openly
discriminated in the delivery of educational service in
virtually all its operations, Mississippi remains under
a duty not to perpetuate segregation by its policies.
Curiously, the district court found that

the defendants undertake to fund more institu-
tions of higher learning than are justified by the
amount of financial resources available to the
state, but that is a policy decision of the Legisla-
ture that affects the quality of the institutions
among which the monies must be so thinly di-
vided. Such a decision by the Legislature goes to
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the quality of the institutions and not to the con-
stitutionality of the funding.

674 F.Supp. 1523, 1564 (N.D.Miss.1987). The dis-
trict court noted the

inefficiency . . of having two state universities
only 20 miles apart in the eastern part of the
state with separate alministrations and duplicat-
ing programs, and two state universities on the
western side of the state only 50 miles apart, each
with separate administrations and duplicating
programs.

Id. at 1563-64. The district court also found it ir-
relevant that the state funded "traditionally black and
tra(litionally white universities which duplicate as
many as 75'; of each other's baccalaureat programs."
id. Funding lecisiors such as these, however, cannot
be p asse(d over so summarily if they frustrate the
state's duty to eliminate the vestiges of past dis-
crimination.

I reject Green's appllication to university education
because I do not believe the Fourteenth Amendment
suplorts a substantive right to a particular racial
mix, certainly in the absence of mandatory and state
controlled attendance. I am persualel that in this
context the command of the Fourteenth Amendment
translates to fair process and here find some common
ground with the majority. When a system of higher
education presents every person with a truly equal
and free choice among schools, that system will be
constitutional. Well and good, but the long years of
separatism have worn (ld traces-so deep that dec-
larations of freedom of choice dlrapied over them are
not so easily translated to real choice. The force of
this reality led to the much debated constitutional rule
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in Green, fourteen years after Brown u. Board II,
and although I maintain that its restatement of Brown
is not applicable to higher _education, it yet informs
the p resent question wh ether Missssippi is lischarg-
ing its duty.

A. state violates its duty to undo its wrong when
it makes decisions that directly reinforce the his-
torical traces of sepaj"te poest-secondlary educational
paths for blacks and whites. When a party challeng-
ing a particular state action demonstrates the ad-
verse effect of that action on the state's duty to re-
move vestiges of discrimination, the burden should
then shift to the state to identify the legitimate state

purpose of the action and to prove the absence of an
equally effective, less frustrating alternative. De-
spite the difficulties in other contexts with this fa-
miliar equal protection analysis, here it provides a
disciplined process-based inquiry that pushes federal
courts toward the sidelines of education policymak-
ing without leaving states free to ignore their duty.
This analysis highlights the importance of segrega-
tive effects and locates the essential causal relation-
ship between a past cde jure lual system and a pres-
ent de facto one. Colum bus Board of Education. v.
Pen ick, 443 U.S. 449, 501, 99 S.Ct. 2941, 2958-59,
61 L.Ed.2d 666 (1978) (Rehnquist, J., dissenting)
"The relevance of past acts; . . depend s] on whether
'segregation result ing froi those actions continues to
exist.' " (quoting Keyes r. School Distriet, 413 U.S.
189, 210, 93 S.Ct. 2686, 2698, 37 L.Ed,2d 548
(1973)). Finally, it recognizes that the affirmative
duty to Lndlo is confr ontecl in the ongoing adminis-
tration (f the schools. It liffers from the majority
in a another cri ical respect by not insisting on proof
of purpose. Washington c. Davis, 426 U.S. 229, 96
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S.Ct. 2440, 48 L.Ed.2d 597 (1976). This case is
about remedy-detecting present effects of the earlier
wrong and defining the remedial response. By in-
sisting on proof of purpose, the majority wipes away
the earlier wrong by denying the very existence of
any notion of perpetuation. Perhaps as a matter of
fact Mississippi has discharged its duty to undo any
present injury from the past. However, we cannot
avoid the inquiry by restricting it to purposeful acts.

The majority rests its decision on the principle of
free choice. I have no quarrel with this abstraction
since I view Mississippi's constitutional obligation to
be to ensure that freedom of choice is real, not just
theoretical. But it is not enough that Misisssippi no
longer operates a de jure segregated educational sys-
tem; the state must also cease to perpetuate the
traces of segregation.

The judiciary is not competent, nor is it other-
wise the appropriate institution, to set education
policy. But we are duty-bound to decide this case,
a case insisting that the state exercise its right to
run its schools within the limits of the Constitu-
tion. I do not claim to have answers to the difficult
questions to be faced in the specifics of what Mis-
sissippi can and must do. Perhaps there is little, but
that must be dlecided1 by the trial julge operating
under the correct legal standard.

We must view this case against the bold relief of
the undisputed fact that the first black students were
not admitted to Mississippi's white universities until
1962 and that white students were not admitted to
the black universities until 1966. A disproportionate
share of funding for facilities went without apology
to the white institutions until at least 1970, and
faculty desegregation did not even begin until the
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1970's. Indeed, no comprehensive plan to dismantle
the double system was adopted until 1974, and that
plan was rejected by H.E.W. and has never been
funded. The black schools were distinctively inferior
to the white schools. As part of its program of di-
versity and free choice the schools were assigned edu-
cational missions-the white schools were to be "com-
prehensive" whereas the black "urban" schools were
to serve a less ambitious purpose. This earlier dis-
crimination in funding is now said to be only a re-
flection of the schools' different missions and are
pointed to as examples of desired diversity in educa-
tional offerings.

I do not say from this remote appellate post that
Mississippi has failed to meet its duty. I say that
we have not yet asked that question, and we must.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

No. 88-4103

JAKE AYERS, SR, ET AL., PLAINTIFFS, JAKE AYERS,
JR., BENNIE 0. THOMPSON, LEOLA BLACKMON,
LILLIE BLACKMON, LOUIS ARMSTRONG, DARRYL C.
THOMAS and LEON JOHNSON, PLAINTIFFS-APPEL-

LANTS,

and

UNITED STATES OF AMERICA,
INTERVENOR-APP'ELLANT,

21.

WILLIAM ALLAIN, GOVERNOR,
STATE OF MISSISSIPPI, ET AL.,

DEFENDANTS-APPELLEES.

Feb. 6, 1990

Appeals from the United States District Court
for the Northern District of Mississippi

Before GOLDBERG, JOH NSON and DUH, Circuit
Judges.

GOLDBERG, Circuit Judge:
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"'The time has come,' the Walrus said, 'To talk of
many things:

Of shoes-and ships-and sealing wax--Of Cabbages
-and kings-

And why the sea is boiling' hot-and whether pigs
have wings.' "

We'll sit and chat of times gone by, and visit with
the queens

Brown, and Sweatt and Meredith not to mention the
fertile Greent

And then we'll see why Ayers should fly and how
equality is king!

Today we write an opinion concerning a class ac-
tion lawsuit involving the public Lniversities of Mis-
sissip1i. The questi on is whether the racial identity
of these institutions results from the free choice of
the students or from state policies and practices.

A group of plaintiffs filed this lawsuit against the
Governor of Mississippi, the Board of Trustees of
State Institutions of Higher Learning of the State
of Mississippi, the Commissioner of Higher Educa-
tion, and other state officials in January, 1975. These
privatee plaintiffs consists of a class certified by the
district court as

all black citizens residing in Misisisippi,. whether
students, former students, p agents, employees or
taxpayers, who have been, are, or will be dis-
criminated against on account of race in receiv-

1 Lewis Carroll, Through the Looking Glass and That Alice
Found There, Chapter IV, Tweedledun and Tweediedee
(1872), reprinted in T he Complefl(te Illu'sltrated TWorkst' of Lewis
Carroll 117 (Guiliano ed. 1982).
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ing equal educational opportunity and/or equal
employment opportunity in the universities op-
erated by said Board of Trustees.

They have alleged that the defendants were maintain-
ing and perpetuating a racially dual system of public
higher education in violation of the equal protection
clause of the fourteenth amendment and Title VI of
the Civil Rights Act of 1964.

The United States intervened as a plaintiff shortly
thereafter making identical allegations. The private
plaintiffs and the United States, collectively referred
to as "the plaintiffs," seek an injunction directing the
defendants to eliminate all vestiges of the racially
segregated system of higher education in Mississippi.

The defendants answered the plaintiffs' allegations
arguing that the existence of predominantly one race
universities loes not violate the equal protection
clause because Mississippi has implemented, in good
faith, a nondiscriminatory admissions and operations
policy. The defendants believe that the identifiability
of the universities by the racial composition of the
student population results from the free and unfet-
tered choice of the students themselves.

In the spring of 1987, a five week trial ivas con-
ducted in Oxford, Mississippi following twelve years
of pretrial preparation. The record consists of 4,400
pages of trial testimony and approximately 2000 ex-
hibits. At the end of 1987, the district court ruled
for the defendants on the issue of liability and lis-
missed the plaintiffs' case. The plaintiffs appeal.

2 Aycrs v. Allain, 674 F.Supp. 1523, 1526 (N.D.Miss.1987).

3 Id. at 1564.
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I. THE FACTS

A. A Hi.stor'y of De .Jutre Discrimination

The Mississippi university system consists of eight
institutions and several entities under the p lenary
power of a Board of Trustees (the "Board") .' These
universities were segregated by race through the
spring of 1962, contrary to the Supreme Court's 1954
mandate in Brown v. Board of Edu1cation, when our
court forced the University of Mississippi to admit
its first black student, James Meredith." Prior to the

The Board, created in 1932, is the governing body of all
of the state universities in Mississippi. The Board consists
of 13 members. From 1932 to 1972, the members of the Board
were all white. At the time of trial in 1987, three of the
thirteen members were black.

The governor of Mississippi, with the consent of the Mis-
sissippi Senate, appoints twelve members of the Board. Ten
must reside in the geographical district that they represent.
The other two are chosen at-large from the state. Members
serve staggered twelve year terms so that every four years
four seats are open for selection.

In addition, a special seat belonging to the University of
Mississippi alone, designated the LaBauve Fund seat, has a
four year tenure so that the seat is available at the same time
one-third of the Board turns over. The month before the
district court issued its opinion, the people of Mississippi
abolished by popular vote the LaBauve Fund seat. The gov-
ernor appointed and the senate confirmed four white trustees
and one black trustee for the end-of-term vacancies which
occurred in 1972, 1976, 1980, and 1984. For intra-term
vacancies, the appointments have always been white trustees.

" 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954).

" In 1962, Judge Wisdom, writing for our Court, ordered
the University of Mississippi to admit a black transfer stu-
dent named James Meredith. Meredilt r. Fair, 305 F.2d
341 (5th Cir.1962). Meredith was a student at Jackson State
College when he applied for admission to the University of

K
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admission of Meredith, no black students attended
any of the historically white universities and no
white students attended any of the historically black
universities. The historically white universities were:
(1) the University of Mississippi; (2) Mississippi
State University; (3) the University of Southern
Mississippi; (4) Mississippi University for Women;
and, (5) Delta State University. The historically
black universities were what are now known as (1)
Jackson State University; (2) Alcorn State Univer-
sity; and, (3) Mississippi Valley State University.

At the time of the Meredith decision, the Board
had implemented segregative policies encompassing:
(1) student enrollment; (2) the maintenance of
branch centers by the historically white universities
in close proximity to the historically black universi-
ties; (3) the employment of faculty and staff; (4)
facility provision and condition; (5) the allocation of
financial resources; (6) academic program offerings;
and, (7) the racial composition of the Board and its
staff.7 The Board did not permit black students to
enroll at any of the historically white universities

Mississippi in January, 1961. He sought transfer because
he found Jackson State College to be substandard. The Uni-
versity of Mississippi denied his admission application and
in response Meredith filed suit in federal district court. Judge
Wisdom wrote: "[t]he efforts of the Board of Trustees [of
the State Institutions of Higher Learning] and the officials
of the University of Mississippi together with various state
officials, including the Governor and the Lieutenant Gov-
ernor of the state of Mississippi, and the Mississippi Legis-
lature to impede and deter efforts to integrate the student
body at the University of Mississippi during the 1961-62
school year are well documented."

7 Ayers, 674 F.Supp. at 1551
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under its auspices.8  The years each of the historic-
ally white universities first enrolled a black student
are as follows:

University of M ississippi ..- _ ........---.....-.- ....... 1962
Mississippi State University .......................---- 1965
Mississippi University for Women ....................-...- 1966
University of Southern Mississippi ..................... _.... 1967
D elta State U niversity ..............- .- ......................... 1966

Similarly, white students did not attend a his-
torically black university until the late 1960's:

Alcorn State University _.___._..-.- .....- 1966
Jackson State University .....-........----------- ..-------..... 1969
Mississippi Valley State University .- ..................... 1970

The racial identification of Mississippi's public
universities continues to the present day. Under-
graduate programs included the following percent-
ages of black enrollment between the years 1973-74
and 1985-86:

1973-74 1980-81 1985-86

Historically White institutions -

Delta State University 14.3 17.1 17.59
Moississippi State Uniesity 5.6* 11.2 11.0
Mississippi University for Women 9.9 19.3 18.0
University of Mississippi 3.5 7.0 5.9
University of Southern Mississippi 4.5 11.3 14.24

Historically Black Institutions

Alcorn State University 99.7 96.9 95.6
Jackson State University 99.6 95.2 91.9
Mississippi Valiy State University 99.7 99.8 99.3

5 Id. at 1529.

' * The figure for Mississippi State University for 1973-74
is an average derived from 1972-73 and 1974-75 data because
data for 1973-74 are not available.



51a

The racial composition of the graduate programs
reflects a similar pattern.

1973-74 1980-81 1985-86

Historically White Institutions 10

Delta State University 41.6 38.3 26.2
Mississippi State University 12.8** 9.6 8.0
Mississippi University for Women 14.5 18.0 13.0
University of Mississippi 7.6 8.4 7.5
University of Southern Mississippi 9.2** 8.7 8.1

Historically Black Institutions

Alcorn State University 0 99.4 96.0
Jackson State University 91.8 85.3 59.0**
Mississippi Valley State University 0 94.7 96.7

In summary, regarding undergraduate enrollment
in 1986, over 99(' of the white students (26,759 out
of 26,953) were enrolled in. historically white in-
stitutions and over 71 4 of the black students (9,125
out of 12,826) were enrolled in historically black
institutions.

B. Admissions Policies

The historically white institutions require all ap-
plicants to achieve a minimum score of 15 on the
ACT, a standardized college admissions examination,
as a prerequisite for admission. The Board instituted
this policy soon after the court ordered admission of
James Meredith to the University of Mississippi in
1962 because it deterred black enrollment." At the
time, the average ACT score for white Mississippi

10 ** In 1985-86, Jackson State University enrolled 59%
black, 13.3% white, and 27.7% other-race pupils. For 1973-
74, Mississippi State University and the University of South-
ern Mississippi are averages of 1972-73 and 1974-75 data
because 1973-74 data are not available.

" A years, 674 F.Supp. at 1555.
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students was 18 while the average for black Mis-
sissippi students was 7.

In 1976, the Board augmented the ACT require-
ment requiring a minimum score of 9 for admission
to any of Mississippi's public universities ostensibly
in response to complaints voiced by university faculty
and staff retrarding the preparation of incoming
freshmen. This ACT minimum was directed at the
historically black schools. The three largest his-
torically white schools maintained the 15 ACT mini-
mum.

The Board again modified admission requirements
in 1977 and in 1982. In 1977, the Board created an
exception to the 9 point ACT minimum. Students
with ACT scores of 9 or above could be admitted to
the historically white schools if they fell into a special
talents or high risk category. And as of 1982, the
Board required high school graduates to complete a
group of. college preparatory courses as an admis-
sions prerequisite.

The college preparatory course requirement ap-
plies to all of Mississippi's public universities but
the ACT exception is more liberal at the historically
black institutions. The historically white institutions
may enroll a number of students not to exceed five
percent of the previous academic year's freshmen
class under the talented or high risk exception.' At

12 The record suggests that the availability of the high
risk exceptions at the historically white schools were not well
publicized in their recruiting materials. The president of the
University of Southern Mississippi testified that he was re-
luctant to advertise the existence of the exceptions, and that
the University of Southern Mississippi did not encourage
applicants with less than 15 on the ACT to apply. Students
with scores lelow 15 were automatically rejected. Their
record was then reviewed at a later time in the spring or
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Jackson State University, however, the limit is eight
percent and at Alcorn State University and Missis-
sippi Valley State University the limit is ten per-
cent.

Apart from the ACT exception, the prerequisites
for admission to Mississippi's public universities are
thus the completion of a core curriculum in high
school and a minimum score on the ACT which
varies with the institution. Presently, the minimum
score is 15 at the historically white institutions and
13 at the historically black institutions."3 Completion
of these requirements allows automatic admission.

However, the organization that developed the ACT,
the American College Testing Program, advises col-
leges to use the ACT in conjunction with other con-
siderations so that a whole picture of a student can
be assessed rather than one based solely on a stand-
ardized test. In the case of minority candidates, the
American College Testing Program stresses the in-
adAequacy of the ACT score as the sole criterion for
admission:

summer to determine if a department had requested a par-
ticular student's admission.

The other historically white schools do not appear to admit
large numbers of students with ACT scores below 15. In
1986, applicants with less than a 15 composite score on the
ACT accounted for approximately nine percent of the enter-
ing class at Delta State University; approximately five per-
cent at Mississippi State University; approximately four per-
cent at the University of Mississippi, and zero percent at Mis-
sissippi University for Women. In contrast, over 50 of the
freshmen admitted to each of the historically black institu-
tions that year scored less than 15 on the ACT.

13 In 1985-8G, roughly 7 of 10 white high school graduates
and 3 of 10 black high school graduates scored 15 or higher
on the ACT.
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Because many factors (e.g., socioeconomic status,
differences in educational opportunities, culture,
etc.) can potentially affect the test performance
of many students who are members of minority
groups, ACT believes that assessment for the
purpose of college admissions should reflect as
complete a picture as possible of students and
should include other information in addition to
test scores. . . . In the case of minority students
whose prior educational opportunities have been
limited, it becomes especially appropriate to
make use of the total scope of information-
cognitive as well as non-academic-provided by
the ACT assessment.4

Moreover, ACT policies state that "investigation [s]
of differential validity for sub-groups of . . . mi-
nority/non-minority [applicants]" should be done
where possible" This type of admissions investiga-
tion refers to the effectiveness of ACT scores in pre-
dieting college success for black as opposed to white
applicants. Apparently, ACT score data should not
be used as the sole criterion for admission/selection
decisions especially regarding minority candidates.
It is thus no surprise that ACT provides without
charge, materials allowing a more accurate selection
of individual students utilizing high school grades.
The state universities of Mississippi, however, con-
tinue to consider only the single ACT score to define
the automatic admission pool.

Board exhibit 186 at 6-7 (emphasis added).

1 Plaintiff exhibit 350.
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C. The Relative Composition of the Faculties

Mississippi's public universities had the following
percentages of black faculty in 198t5-86: "

'" Only 60 of the 2,563 faculty employed by the historically
white institutions during the 1.985-86 school year were black. _
Yet Dr. Lucious Williams, Assistant Vice Chancellor for
Academic Affairs, maintained that the University of Missis-
sippi, from about 1983-86, kept a minority faculty vita bank
with about 200 vita on file on an annual basis.

There also appears to be a disparity between the extent of
the faculty's education at the historically white institutions
and the historically black institutions:

Historically White Institutions*

% Full % with
Total Professors % Instructors Doctorate

UM 673 25.9 24.4% 59.0%
MSU 895 42.8 6.5 70.0
USM 675 26.4 12.9 64.4
DSU 203 32.0 20.7 52.7
MUW 129 35.7 14.0 52.7

Historically Black Institutions**

% Full with
Total Professors % Instructors Doctorate

JSU 359 22.672 16.7 % 64.9%
ASU 174 10.9 43.1 46.6
MVSU 138 18.8 21.7 42.0

* The acronyms for the historically white institutions
are: (1) UM for the University of Mississippi; (2)
MSU for Mississippi State University ; (3) USM for
the University of Southern Mississippi; (4) DSU for
Delta State University ; and (5) MUW for Mississippi
University for Women

** The acronyms for the historically black institutions
are: (1) JSU for Jackson State University; (2) ASU
for Alcorn State University; and, (3) MVSU for Mis-
sissippi Valley State University
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Historically White Institutions:

University of Mississippi 1.5 %
Mississippi State University 2.3
University of Southern Mississippi 2.4
Mississippi University for Women 1.9
Delta State University 5.0

Historically Black Institutions:

Jackson State University 67.3 %
Alcorn State University . 67.9
Mississippi Valley State University 73.5

Similar to racial composition, the variation in fac-
ulty salaries between the historically white institu -
tions and the historically black institutions is vast."7

Historically White Institutions:
1979-80 1986-87

University of Mississippi $20,794 $30,757
Mississippi State University ~ 21,153 31,957
University of Southern Missisappi 19,817 31,964
Mississippi University for Women 17,836 26,507
Delta State University 17,265 26,213

Historically Black Institutions:
1979-80 1986-87

Jackson State University $18,047 $26,669
Alcorn State University 16,019 21,291
Mississippi Valley State University 15,546 22,746

The district court justified the disparities in racial
composition by referring to the shortage of qualified
minority applicants for faculty positions."8  For ex-
ample, a statistic cited by the district court indicates
that from 1977 to 1982, out of 1,067 Ph.D.'s awarded
in chemical engineering in the United States, only 6
or less than one percent were awarded to blacks; out

17 United States exhibit 694 (q).

'8 Ayers, 674 F.Supp. at 1563.
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of 1,679 Ph.D.'s awarded in electrical engineering,
only 29 or less than two percent were awarded to
blacks; and in European history, a field included
within the social sciences where blacks are generally
best represented, out of 1,165 Ph.D.'s only six or less
than one percent were awarded to blacks."9  More-
over, the district court continued, both businesses and
other educational institutions compete for the num-
ber of blacks with terminal degrees. 0

The district court's explanation cannot, however,
be understood without reference to the Board's 1974
Plan of Compliance (the "Plan"). In the late 1960's,
the United States Department of Health, Education,
and Welfare ("HEW") requested the State of Mis-
sissippi and the Board of Trustees to submit a pro-
posal to desegregate Mississippi's university system.
The Board responded by submitting the Plan in 1974.
The objective of the Plan was to increase the enroll-
ment and employment of minorities at the public uni-
versities of Mississippi. The Plan made projections
for minority student enrollment and faculty and ad-
ministration employment for the years 1973-81.

Significantly, the Plan accounted for matters that
the district court found to excuse the Board's fail-
ure to hire more minority faculty. The Plan stated
that "[t]he projections in regard to faculties of [the
historically white institutions] take into account the
limited supply of qualifiedblack faculty. Institutions
of higher learning throughout the nation, as well as
business and industry, are vigorously seeking well-
trained and highly qualified black employees." " The

1° Id. at 1537.

w° Id. at 1538.

21 United States Exhibit 1 at page 12.
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legislature, however, always under-funded the Plan.
Predictably, the Plan did not change the racial com-
position of the respective faculties or administra-
tions."

D. I nstitutional Mission and Academic Programs

In 1980, the Board began to review all non-doc-
toral programs to define the role and scope of its
public universities. The resulting "mission state-
ments" classified the universities into three categor-
ies for funding purposes: comprehensive, urban, and
regional. The Board designated Mississippi State
University, the University of Mississippi, and the
University of Soutnern Mississippi, historically white
institutions, as comprehensive universities. The com-

22 One objective of the Plan was to increase the employ-
ment of black administrators. At the historically white in-
stitutions, six of the 393 administrators (1.5w ) were black
at the time of the Plan. In 1983, nine years after the Plan
was enacted, the percentage of black administrators for each
institution was as follows:

Historically White Institutions :

University of Mississippi 2.9%
Mississippi State University 0.7%
University of Southern Mississippi 2.0%
Mississippi University for Women 0.0%
Delta State University 0.0 %

Historically Black Institutions:

Jackson State University 94.1
Alcorn State University 96.7%
Mississippi Valley State University 92.5 %

Moreover, in 1986, at the highest administrative levels, the
historically v white institutions reported 22 officers, who were
all white, despite a turnover of 15 positions since 1981. The
historically black institutions had nine black officers and one
w white officer.
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prehensive designation meant that these institutions
offered a greater number and higher level of degree
programs than did the remaining universities and
that each institution was expected to offer a number
of programs on the doctoral level but not in the same
disciplines.

The only university designated "urban" was Jack-
son State. Jackson State's role is the service of the
urban community, that is, the City of Jackson. Al-
corn State University, Delta State University, Mis-
sissippi University for Women, and Mississippi Val-
ley State University received the regional designa-
tion. The regional designation signifies a more lim-
ited programmatic focus. The Board expects each
regional -institution to restrict course offerings to
undergraduate instruction.

1. Pro gram Offerings

The Plan listed the programs available as of 1973-
74:
Historically White Institutions 23

Bachelors Masters Specialist Doctoral Other Total

UM 62 45 7 28 0 142
MSU 94 68 18 45 0 225
USM 108 73 27 37 0 245
MUW 37 14 9 0 1 62
DSU 34 13 4 0 0 51

Historically Black Institutions

ASU 28 0 0 0 0 28
JSU 38 23 1 0 0 62

IVSU 26 0 0 0 1 2'7

The statistics indicate that the three white compre-
hensive universities offered more programs than the

"See surpra note 16 for the meaning of the acronyms.
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historically black universities. The historically black
universities offered only 6.2 % or 24 of the 388 grad-
uate programs. The white comprehensive universi-
ties offered all 110 doctoral programs. Alcorn State
University and Mississippi Valley State University
were limited to undergraduate instruction. As of
1986, although change had occurred, this pattern of
program offerings remained discernable. The schools
ranked as follows regarding total programs offered:

Total
Programs

Mississippi State University 151
TJniversity of Mississippi 138
University of Southern Mississippi 124
Jackson State University 73
Delta State University 57
Alcorn State Utiversity 39
Mississippi University for Women 27
Mississippi Valley State University 17

No historically black institution in 1981 or 1986
offered a professional degree in programs such as
law, medicine, dentistry, or pharmacy. The histori-
cally black institutions, on average, offered fewer
graduate programs and fewer fields of study than
did the historically white schools, and, had a
smaller number of their programs accredited.2"

24 Disparities in program offerings between the historically
black institutions and the historically white institutions con-
tinued to exist in 1985 and 1986 despite the promise of the
Plan to give the historically black institutions priority for
new programs. From 1975-86, the historically black institu-
tions ranked lowest in the number of new programs approved
by the Board:

Mississippi State University 22
Mississippi University for Women 17

[Continued]
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2 [Continued]

University of Southern Mississippi
Jackson State University
Delta State University
University of Mississippi
Mississippi Valley State University
Alcorn State University

16
15
15
14

6
2

Although an institution's refusal or failure to request new
programs could affect these rankings, they suggest that the
Board did not make an affirmative effort to place new pro-
grams at the historically black universities.

In 1986, the institutions ranked as follows among other
criteria:

Historically White Historically Black
Institutions Institutions

Criteria UM MSU USM DSU MUW JSU ASU MVSU

Number of 3 1 2 4 7 5 6 8
Bachelor
Programs
Number of 1 2 2 5 7 4 6 7
Graduate
Programs

Total 2 1 3 5 7 4 6 8
Programs
Fields- 2 2 1 4 6 5 6 8
Bachelors
Fields- 2 3 1 5 7 4 5 7
Masters
Fields- 1 3 2 4 - 4 - -
Doctorate

Library 3 2 1 6 5 4 7 8
Volumes
Percentage of 2 1 4 3 7 5 5 8
Faculty with
Doctorate

Percentage of 1 2 4 5 8 3 6 6
Faculty with
Degree from
Research
University
Average 1 2 5 4 2 7 5 8
ACT Score

See supra note 16 for the meaning of the acronyms.
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2. Program Du plication

After the 1980 review, the Board ordered a sub-
stantial decrease in degree programs at both the
historically black and the historically white institu-
tions. These reductions affected the unnecessary pro-

gram duplication existing between the universities.
Unnecessa ry duplicationn refers to the luplication of

prog rains considered nonessential to a liberal arts
educat ion.

The historically white institutions, however, con-
tinue to unnecessarily dluplicate programs offered at
the historically black institutions. At the bachelors
level, the historically white institutions unnecessarily
duplicated 34.6 < of the 29 programs offered by the
historically black institutions as of 1985-86.' At the
masters level, the historically white institutions un-
necessarily duplicated nine of ten programs offered
by the historically black institutions (luring the same
period."

The figures remain approximately the same when
the white comprehensive universities are compared to
the historically black universities. The district court
found that the white comprehensive universities lu-
plicated 32.7 of the programs offered by the his-
torically black universities.' And at the masters
level, the white comprehensive universities unneces-

25 In contrast, necessary duplication refers to the idea that
every campus needs to teach basic courses fundamental to a
proper education. Core subjects such as English, Mathe-
rmatics, and History are thus not counted in determining "un-
necessary" program duplication.

2e Ayers, 674 F.Supp. at 1541.

27 Id.

28 Id.
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sarily duplicated 86.2 of the program offered by
the historically black universities."U

There is also unnecessary duplication between the
white comprehensives and Jackson Statt', the histori-
cally black institution with the urban designation.
In 1986, Mississippi State University, the University
of Mississippi. and the Tniversity of Southern Mis-
sissippi, each unnecessarily duplicated over 30%< of
the bachelor's level programs at Jackson State, in-
cluding degree programs in such fields as Banking
and Finance, Social Work, and Law Enforcement.

MoreC \ er, a considerable amount of unnecessary
duplication among the black and white universities
remains even if duplication between the comprehen-
sive and noncomprehensive uni versities is eliminated
from the analysis. Thirty-eight percent of the bach-
elor's level programs at Miississippi Valley are un-
necessarily duplicated at Delta State, including de-
gree programs in such fields as Business Management
and Administration and Law Enforcement.

3. Off Camm ps Offering s

The historically white universities opened three off-
campus centers in Jackson, Natchez, and Vicksburg,
Mississippi near Jackson State University and Al-
corn State University during the 1950's and 1960's.
The historically white universities' placement of
these centers in close proximity to the historically
black universities was one aspect of the racially dual
system of higher education in Mississippi existing at
the time the University of Mississippi was forced to
almit James Meredith."" In Jackson, the IJniversity

2Id.

o Id. at 1551.
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of Mississippi, Mississippi State, and the Univ ersity
of Southern Mississippi began offering courses at off-
campus centers, located near Jackson State Univer-
sity, with the Board's permission, in 1951, 1961, and
1964 respectively. The three centers merged into
what is presently the Mississippi University Center
(the "University Center") in Jackson in 1966. The
Board granted permission to grant degrees in 1972.
As of 1981, seventy-six percent of the bachelors de-
gree programs and 90 % of the masters degree pro-
grams at Jackson State University were also offered
at the University Center. Currently, however, Jack-
son State University enjoys on-campus privileges at
the University Center and retains veto authority over
all programs offered." 1 The historically white univer-
sities offer only limited graduate programs and
unique courses. ;

In 1962, the University of Southern Mississippi
opened a resident center, the Natchez Center, approxi-
mately 40 miles from Alcorn State University.33 The
Center initially offered three years of undergraduate
work, but the Board subsequently authorized the
award of baccalaureate degrees in elementary and
secondary education and business administration.
These degrees were also offered by Alcorn State."4 As
of 1981, the Natchez Center offered twenty percent
of the bachelors degree programs and 66 of the
masters degree programs available at Alcorn State.
At present, the University of Southern Mississippi

81 Id. at 1542.

32 Id.

8" Id.

84 Id.



65a

offers only noncredit extension courses at the Natchez
Center.

Mississippi State University opened the Vicksburg
Center in 1952. The center offered courses for local
school teachers. In 1979, the Board authorized Alcorn
State to offer several courses at the Vicksburg Center.
A consortium arrangement between the two schools
was approved the next year.

E. Fwn ding

The legislature annually appropriates funds to
Mississippi's public universities for basic educational
and operating activities. The Board applies a for-
mula to this appropriation to determine the level of
support for each institution. The variables in the
formula include the number of student credit hours
for the previous year, field and level of instruction,
and the Board-designated mission of the university.
Under this formula, the comprehensive universities
receive the most funds per student credit hour; the
regional universities receive the least; and Jackson
State, the urban university, falls in the middle.

Historically, the Board under-funded the black
institutions to maintain a racially segregated sys-
tem.3" As a result, the historically white institutions
received and spent more money on a per student
basis.3"

3 Meredith took judicial notice of this practice in 1962. Id.
at 1551.

" Dr. Larry Leslie, the U.S. expert on funding, testified
that the predominantly white institutions receive and spend
more money on a per student basis. Dr. Leslie's analysis in-
cluded revenues generated by more recent Board policies and
practices which the district court found more favorable to
the historically black institutions.
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Average Total Education and General Income
Per Student

1960 1980 1986

Historically $1,368 $5,547 $8,934
White
Institutions

Historically $ 699 $4,354 $6,171
Black
Institutions

Average Total Education and General Expenditures
Per Student

1960 1980 1986

Historically $1,351 $5,412 $8,516
White
Institutions

Historically $ 718 $4,310 $6,038
Black
Institutions

These long term disparities in funding created an
accumulated deficit to the disadvantage of the his-
torically black institutions. The funding formula
employed by the Board does not, however, account for
the historical lisparity. Disparities in funding result
from the designation of an institution as regional,
urban, or comprehensive, with the latter receiving the
most funds. But, as the district court state, the
three historically white institutions received the com-
prehensive designation in 1981. Channeling the most
money to the comprehensive institutions thus per-
petuated the discriminatory funding practices re-
buked by this Court as de jure in 1962."T

" Ayers, 674 F.Supp. at 1551.
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F. Facilities

the district court found that the quality of an in-
stitution's facilities affects the administration of its
academic programs and its attractiveness to students.
From 1964-65 to 1984-85, fulltime enrollment in
Mississippi's universities nearly doubled. The district
court stated that Mississippi's response to this in-
crease was inconsistent in the early years because the
historically white institutions received a dispropor-
tionate share of the funds allocated for facility ex-
pansion." In addition, the district court did not find
any correlation between the racial identity of the in-
stitutions and the amount of campus space or the
quality of the particular institutions' facilities. "

The district court's findings appear predicated on
the testimony of the defendant'ss expert, who limited
his analysis to the amount of space at each of the
universities ", anl to the physical conditions of the
facilities. The district court did not, however, (leter-
mine whether the additional funds spent for facilities
at the historically black institutions in recent years
changed their character since the Broni decision in
1954 when they were considered inferior to the his-
torically white institutions."

38 Id. at 1547.

3 Id. at 1561-62.

40 Id. at 1548-50. The district court focused on square
footage per student. Id. This measure, however, does not
account for the quality, usefulness, efficiency, or, perhaps
most importantly, the aesthetics of a structure. A large ware-
house with concrete floors and tin walls may have the same
square footage as the British Museum but that does not give
the two facilities the same potential to pleasurably exhibit art.

41 Id. at 1549.
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Funds bought more in the earlier years when more
money was spent for the white institutions' facilities.
According to trial testimony, this funding disparity
means that the space at the black institutions was
not "a" generous and lacked the ambiance of the white
institutions. Thus the replacement values, the cost of
replacing a facility, is useful in determining whether
disparities in funding currently exist between the
two types of institutions. The replacement values at
the historically white institutions still exceed the re-
placement values at the historically black institutions:

Historically

Black

Institutions

ASU
JSU
MVSU
Total

Historically

White

Institutions

DSU
MSU
MUW
UM
USM
Total

1964-65

$ 10,701,096
12,242,349
12,229,539
35,172,984

$ 11,992,239
62,245,953
22,434,678
48,405,525
44,143,743

189,222,138

1984-85 1964/65-1984/85

$ 49,915,240
74,315,678
43,837,040

168,067,958

$ 63,169,993
305,721,970

63,485,898
199,526,432
120,193,938
752,098,231

$ 39,214,144
62,073,329
31,607,501

132,894,974

$ 51,177,754
243,476,017
41,051,220

151,120,907
76,050,195

562,876,093

II. THE DECISION BELOW

The scope of a state's duty to eliminate the effects
of former de juree segregation in its public universities
remains in question. The answer rests upon an in-
terpretation of the Supreme Court's decision in Green

U

_, ._
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v. School Board of New Kent County."2 The standard
implemenlted by the Green Court places an affirmative
duty on states to eliminate all of the "vestiges" or
effects of dIe jure segregation "root and branch." '"*

One line of authority has applied this standard in the
university context. Norris u. State Council of Higher
Edcationii, 327 F.Supp. 1368 (E.D.Vir.1971) aff'd
per curiam sub nom. Board of Visitors of the College
of William and Mary in Virginia v. ANorris, 404 U.S.
907, 92 S.Ct. 227, 30 L.Ed.2d 180 (1971) ; Geier v.
Alexander, 801 F.2d 799 (6th Cir.1986) ; U.S. Louisi-
ana, 692 F.Supp. 642 (E.D.La.1988) ; Sanders u.
Ellig ton, 288 F.Supp. 937 (M.D.Tenn.1968).

In the present case, however, the district court ap-
plied a dferent standard based on an alternative read-
ing of Green. This standard requires a state to imple-
ment, in good faith, race neutral policies and pro-
cedures " instead of uprooting the vestiges of segrega-
tion root and branch. The district court derived this
standard from two decisions: The Supreme Court's
per curiam affirmance of a three judge district court
in Alabama State Teachers Associatiot v. Ala bama
Public School and College Authority, 289 F.Supp. 784
(M.D.Ala.1968), aff'd per curiam, 393 U.S. 400, 89
S.Ct. 681, 21 L.Ed.2d 631 (1969) (Douglas, J., dis-
senting)" and the opinion of a five member majority
in Bazemore v. Friday, 478 U.S. 385, 106 S.Ct. 3000,
92 L.Ed.2d 315 (1986).

42 391 U.S. 430, 88 S.Ct. 1689, 20 L.Ed.2d 716 (1968).

3 Id. at 438, 88 S.Ct. at 1694.
4 Ayers, 674 F.Supp. at 1554.

* In a footnote in his dissent, Justice Douglas stated that
the district court's rationale that the duty to desegregate a
university system should be more narrow than the duty to
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The district court in Alabama State Teachers Asso-
ciation ("AS TA") distinguished between higher edu-
cation and secondary and elementary education."6 The
ASTA court reasoned that the scope of the state's
duty in the face of former de jure segregation should
be based on the relatively narrow good faith standard
because in the area of higher education, students
themselves choose where to attend college in contrast
to elementary and secondary school where attendance
is compulsory.'" In the present case, the district court
found support for AS TA's distinction between choice
in higher education and compulsory attendance in sec-
ondary and elementary education in the Supreme
Court's decision in Bazemtore v. Friday.48

Baze more, in part, involved a challenge to the racial
composition of the North Carolina Extension Service
4-H anl Homemakers clubs. These clubs were segre-
gated by law prior to 1965. The Court held that the
existence of single race 4-H and Homemaker clubs did
not violate the equal protection clause even though the
clubs had a history of de jure segregation." The
Court reached this holding because the state had
adopted a policy permitting potential members to
choose which club to join in response to the Civil

desegregate an elementary school system "is on its face an
amazing statement as the forerunners of Brown v. Board of
Educcation. . . were cases involving higher education. See
MissouLri ex rel. Gaines v. Canada, . . . Sweatt v. Painter, .. .
[and] McLaurin v. Oletahoma State Regents for Higher Edut-
cation."

4 ASTA 289 F.Supp. at 788.

7 Id.

48 478 U.S. 385, 106 S.Ct. 3000, 92 L.Ed.2d 315 (1986).

4 Id. at 407-09, 106 S.Ct. at 3012-13.
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Rights Act of 1964."0 The heart of the Court's five
paragraph opinion was based on a comparison to
Green.

Green . . . held that voluntary choice programs
in the public schools were inadequate and that the
schools must take affirmative action to integrate
their student bodies. It was the effective predi-
cate for imposing busing and pupil assignment
programs to end dual school systems, but it has
no application to the voluntary associations sup-

ported by the Extension Service. Even if the
service in effect assigned blacks and whites to
separate clubs prior to 1965, it did not do so after
that time. While schoolchildren must go to school
there is no compulsion to join 4-H or Homemaker
Clubs; and while School Boards customarily have
the power to create school attendance areas and
otherwise designate the school that particular
students may attend, there is no statutory or
regulatory authority to deny a young person the
right to join any club he or she wishes to join
. . . . And however sound Green may have been in
the context of public schools, it has no application
to this wholly different milieu.5 '

Raze more thus distinguishedd the compulsory attend-
ance requirement of the elementary and secondary
schools at issue in Green from the voluntary member-
ship characteristic of the 4-H and Homemaker clubs.
The distinction is predicated on student choice.

The district court used this distinction to analogize
the choice facing the students of the public universi-
ties of Mississippi in the present case to the choice

60 Id.

61 Id. at 408, 106 S.Ct. at 3013.
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facing the students who wished to join 4-H and Home-
maker clubs in Bazemore. The students in Bazernore
could choose which 4-H or Homemaker club to join
and the students in the present case could choose
which Mississippi public university to attend." The
district court thus held that under the free choice

distinction created in ASTA and supported by Baze-
more, Mississippi did not violate the equal protection
clause. The court reached this holding because Missis-
sippi enacted an open admissions policy similar to the
free choice policy enacted by North Carolina in Baze-
more.

III. THE LAW

A. T he Geier Decision

We reject the district court's reading of Green and
adopt the interpretation applied by the Sixth Circuit
in Geier L'. Alexanderr."1 The Geier court held that a
state has an affirmative duty to eliminate all of the
"vestiges" or effects of de jure segregation, root and
branch, in a university setting." The searching in-
quiry demanded by Ge ier implies that the federalism
and separation of powers concerns involved in finding
a state actor liable under the equal protection clause
will not prevent a federal court from demanding uni-
tary status in a public university system. This read-
ing of Grecn punctuates our constitutional mandate
to upjroot the entrenched results of racial subjugation.
The evolution of cases from Plessy v. Ferg uson - to
Brown. v. Board of Education" requires no less.

2 Ayers, 674 F.Supp. at 1553.

" 801 F.2d 799 (6th Cir.1986).

" Id. at 804.

163 U.s. 537, 16 S.Ct. 1138, 41 L.Ed. 256 (1896).

" Id. at 804.
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Our endorsement of the Geier Court's rationale is,
however, limited. The Geier Court, in deciding to
apply Green in the public university forum, distin-
guished Bazenmore. The Court stated that:

While membership in 4-H and Homemaker Clubs
offers a valuable experience to young people and
families, particularly in rural areas, it cannot be
compared to the value of an advanced education.
The importance of education to the individual
and the interest of the state in having its young
people educated as completely as possible indicate
clearly that the holding in Green rather than
that of Bazemore applies. . . . Nothing in the
Baze more decision, where the compelling interest
of a state in the education of its citizenry was
not involved, requires us to reexamine these hold-
ings [Green or Geier v. University of Tennes-
see] "

This rationale for distinguishing Bazemore is sound
to the extent it suggests that Baze more is factually
distinguishable from cases involving the effects of de
jure segregation in public universities. The Baze more
majority stated that:

[t]he district court could find no evidence of any
discrimination since that time [the time the
open admissions policy was enacted] in either the
services or membership and concluded as a matter
of fact that any racial imbalance existing in any
of the clubs was the result of wholly voluntary
and unfettered choice of private individuals'"

" ld. at 805; See Green 391 U.s. at 430, 88 S.Ct. at 1689
and Geier v. University of Tenn., 597 F.2d 1056 (6th Cir.
1979).

rs Bazemore, 478 U.S. at 407, 106 S.Ct. at 3012.
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The outcome in BK aemore may thus rest on the absence
of evidence of discrimination. In contrast, the record
in the present case is replete with the disease. The
Court in Bazemore only examined an arm, the 4-H
and Homemakers clubs, of the body that is the North
Carolina university system. This macro-view did not
call the Court to the operating table although a micro-
view of the case before us, which reveals that the

public universities of Mississippi are infected through-
out, might prompt major surgery.

We cannot, however, agree with the Geier rationale
to the extent it suggests that potential members of
4-H and Homemaker clubs are any less stigmatized
than university students by the stereotypes of racial
inferiority conveyed through the effects of de jure
segregation. The Geier court justified the holding in
Bczem ore by arguing that the state's interest in
higher education outweighed the value of the experi-
ence provided by membership in 4-H and Homemaker
clubs."' This argument, that a state's duty to eradi-
cate the effects of de jure segregation depends on the
imp ortance that the public places on a particular ac-
tivity, would require this court to create a hierarchy
of values at odds with the moral choices inherent in
the forerunners of Green: McLauar in, Sweatt, and
Brown."" These cases demonstrate that law should be

* Geier, 801 F.2d at 805.

*" Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct.
232, 83 L.Ed. 208 (1938) ; McLa.urin v. Oklahoma State Re-
gents for Higher Ecluc., 339 U.S. 637, 70 S.Ct. 851, 94 L.Ed.
1149 (1950) ; Sweatt v. Painter, 339 U.S. 629, 70 S.Ct. 848, 94
L.Ed. 1114 (1950); Brown, 347 U.S. at 483, 74 S.Ct. at 686.
Similarly, we disagree with the three judge district court in
United States v. Louisiana, 692 F.Supp. 642, 656 (E.D.La.
1988) to the extent, and only to the extent, it borrowed this
portion of the Geier analysis to distinguish Bazemore.
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society's mirror casting reflections of inlivilual dig-
nity upon all.

B. T he Evolution of Plessy to Brown

The values embodied in Brown provide the founda-
tion for the searching inquiry demanded by Green in
the public university forum. The Brown Court's ru-
bric, that separate is inherently unequal, symbolizes
the need for a rule of law to serve as a moral ambi-
tion in a society fraught with discrimination. Brown,
however, cannot be understood in isolation. A visit
with its ancestors, Plessy v. Ferguson, Missouri ex
rel. Gaines v. Canada, Sweatt v. Painter, and Mc-
Laurin v. Okclahomc is necessary."

Plessy was an action brought by a black man desir-
ing to sit in a railway car designated for whites only
under Louisiana law. The Court held that Louisiana's
racially segregative law did not violate the fourteenth
amendment " In response to Mr. Plessy's argument,
that separate facilities stamped him with a badge of
racial inferiority, the Court stated:

We consider the underlying fallacy of the plain-
tiff's argument to consist in the assumption that
the enforced separation of the two races stamps
the colored race with a badge of inferiority. If
this be so, it is not by reason of anything found
in the act but solely because the colored race
chooses to put that construction upon it. .. . The

61 Plessy, 163 U.S. at 537, 16 S.Ct. at 1138; Missouri ex rel.
Gaines, 305 U.s. at 337, 59 S.Ct. at 233; Sweatt, 339 U.S.
at 629, 70 S.Ct. 848; McLa~urn, 339 U.S. at 637, 70 S.Ct. at
851.

62 Plessy, 163 U.S. at 550, 16 S.Ct. at 1143.

. o.awaw w ss P:-..G +NM- .tiYnii:+ aVlr+n.. _.. .rpn
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argument also assumes that social prejudices may
be overcome by legislation, and that equal rights
cannot be secured to the negro except by an en-
forced commingling of the two races. We cannot.
accept t this proposition. If the two races are to
meet upon terms of social equality, it must be
the result of natural affinities, a mutual apprecia-
tion of each other's merits and a voluntary con-
sent of individuals. . . . Legislation is powerless
to eradicate racial instincts."

Plessy is clearly at odds with the history surround-
ing the fourteenth amendment.

The defeat of the South in the Civil War brought
forth the Second Revolution in America's history,
a turbulent era referred to as Reconstruction.
Black participation in Southern public life after
1867 was the most radical development of the
Reconstruction years, a asiv Usse experiment in
interracial democracy without precedent in the
history of this or any other country that abol-
ished slavery in the nineteenth century. . . . The
transformation. of sla'res into free laborers and
equal citizens was the most dramatic example of
the social and political changes unleashed by the
Civil War and emancipation. . . . Reconstruction
was not merely a specific time period, but the
beginning of an extended historical process: the
adjustment of American society to the end of
slavery. 4

" Id. at 551, 16 S.Ct. at 1143 (emphasis added).

* E. F'oner, Reconstruction--America's Unfinished Revo-
lution 18 64-1877 xxv-xxvii (1988) (emphasis added).
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The Civil War altered the mores of our country.
Blacks were to be equal to whites. The fourteenth
amendment, enacted one year later, was the embodi-
ment of this idea of equality clothing blacks, for the
first , with the fabric of the Constitution.

The Plessy Court abandoned its constitutional duty
to influence the folkways of the South to comport with
the mores now enshrined in the fourteenth amend-
ment; mores irreconcilable with the separate but equal
rule announced by the Court. This rule reinforced
the social stigmatization of blacks with racial separa-
tion by force of law. Stereotypes of racial inferiority
were perpetuated by galvanizing instead of trans-
forming the perception that whites are superior. The
Court stated that it was the perceptions of blacks
that created any badges of inferiority when in fact
it was Mr. Plessy who was imploring the Court to
bridle the racial beliefs of the white majority that he
so painfully endured.

Plessy is thus a decision that maintains the status
quo perceptions of a prejudiced society. The Court
failed to begin to bring these perceptions in line with
the message of the Civil War that blacks were equal
to whites. The constitutional rights of the minority
did not animate the Court's analysis.

The constitutional rights of blacks began to expand
in part through the notion that discrimination law
should serve as a symbol to influence majority values.
Missouri ex rel. Gaines v. Ccaada.5 In Gaines, the
University of Missouri School of Law denied Lloyd
Gaines, the plaintiff, admission because he was black.
The University informed him that he could attend
another institution in an adjacent state at Missouri's

05 305 U.S. 337, 59 S.Ct. 232.
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expense. Instead, Gaines sued the state for admis-
sion.

The Supreme Court held that Gaines had to be
admitted to the School of Law. The Court reasoned
that:

The basic consideration is not as to what sort of
opportunities, other States provide, or whether
they are as good as those in Missouri, but as to
what opportunities Missouri itself furnishes to
white students and denies to negroes solely upon
the ground of color . . . . [I] t would nevertheless
be the constitutional duty of Missouri when it
supplied such courses [in legal education] for
white students to make equivalent provision for
negroes . . . . [T] he essence of a constitutional
right is that it is a personal one. It is the indi-
vicual who is entitled to the equal protection of
the laws.'"

The Gaines rationale differs significantly from the
reasoning of Plessy. In Gaines, the Court placed an
affirmative duty on the state to redress the constitu-
tional rights of a black student. The Court consid-
ered these rights personal to the individual. Unlike
the Court in Plessy, the analysis of the Gaines Court
was thus animated by a concern for minority rights.
This analysis suggests, moreover, that segregation
law was beginning to empathize with the perceptions
of blacks.

The eradication of the separate but equal doctrine,
initiated by the Gaines Court, continued in two other
cases involving university education, Sweatt v.
Painter," and McLaurin v. Oklahoma State Regents

l Missouri ex re. Gaines, 305 U.s. at 349, 59 S.Ct. at 232.

* Sweatt, 339 U.S. at 629, 70 S.Ct. at 848.
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for Higher Educationi" The question presented in
both cases was: "[t] o what extent does the Equal
Protection Clause of the Fourteenth Amendment limit
the power of a state to distinguish between students
of different races in professional and graduate educa-
tion in a state university? "

In Sweatt, the University of Texas School of Law
denied admission to a pr spective law student because
he was black." He sued the University and won ad-
mission. 1 In response, the University created a law
school for black students in the basement of a state
office building." The black law school had a "faculty
of five full time professors; a student body of 23; a
library of some 16,500 volumes serviced by a full
time staff; a practice court and a legal aid associa-
tion; and one alumnus who ha [d] become a member
of the Texas bar." "T

The trial court found that the school offered "privi-
leges, advantages and opportunities for the study of
law substantially equivalent to those offered by the
State to white students at the University of Texas." "
The Supreme Court, however, rejected these findings.
The Court stated that:

we cannot find substantial equality in the educa-
tional opportunities offered white and Negro law

68 McLaurin, 339 U.S. at 637, 70 S.Ct. at 851.

e Sweatt, 339 U.S. at 631, 70 S.Ct. at 849.

70 Id.

71 Id. at 631-32, 70 S.Ct. at 849.

72 Id. at b32, 70 S.Ct. at 849.

" Id. at 633, 70 S.Ct. at 850.

' Id. at 633, -70 S.Ct. at 849.
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students by the state . ... With such a substan-
tial and significant segment of society excluded,
we cannot conclude that the education offered
petitioner is substantially equal to that which he
would receive if admitted to the University of
Texas Law School . .. It is fundamental that
these cases [addressing race distinctions in grad-
uate education] concern rights which are per-
sonal and present.75

McLaurin was decided the same day as Gaines.
G.W. McLaurin, a black student, applied to the Uni-
versity of Oklahoma to obtain a doctorate in educa-
tion.7" The University prohibited McLaurin from en-
rolling due to an Oklahoma statute forbidding the
operation of a school attended by both blacks and
whites. 7

McLaurin sued the University for admission.7" In
response, the Oklahoma legislature amended the stat-
ute to admit black students under the condition that
instruction "shall be given at such colleges or institu-
tions of higher education upon a segregated basis." '

Although the University admitted McLaurin under
this amendment, he was

required to sit apart at a designated desk in an
anteroom adjoining the classroom; to sit at a
designated desk on the mezzanine floor of the
library, but not to use the desks in the regular
reading room; and to sit at a designated table

a Id. at 634-35, 70 S.Ct. at 850-51.
7a McLaurin, 339 U.S. at 638, 70 S.Ct. at 852.

7 Id.
78 Id.

7 Id.
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and to eat at a different time from the other
students in the school cafeteria."0

The three judge district court held that this treat-
ment did not violate McLaurin's right to the equal
protection of the lawsf. The Supreme Court reversed.
The Court reasoned that:

[The restrictions] signify that the State, in ad-
ministering the facilities it affords for profes-
sional and graduate study, sets McLaurin apart
from the other students. The result is that appel-
lant is handicapped in his p~ursuit of effective
graduate instruction. Such restrictions impair
and inhibit his ability to study, to engage in dis-
cussions and exchange views with other students,
and, in general, to learn his profession. .
There is a vast difference-a Constitutional dif-
ference-between restrictions imposed by the
state which prohibit the intellectual commingling
of students, and the refusal of individuals to
commingle where the state presents no such bar.
. . . [T]he removal of the stato) restrictions will
not necessarily abate individual and group pre-
dilections, prejudices and choices. But at the very

80 Id. at 640, 70 S.Ct. at 853. The University altered the
conditions under which Mr. cLaurin attended school in the
interval between the decision - the district court and the oral
argument in the Supreme Court. The "section of the class-
room in which appellant sat was surrounded by a rail on
which there was a sign stating, 'Reserved for Colored,' but
these have been removed. [At the time of oral argument,
McLaurin was] assigned to a seat in the classroom in a row
specified for colored students; he [was] assigned to a table
in the library on the main floor; and he [was] permitted to
eat at the same time in the cafeteria as other students, al-
though here again he [was] assigned to a special table." Id.

s Id.
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least, the state will not be depriving appellant
[McLaurin] of the opportunity to secure accept-
ance by his fellow students on his own merits.
. .. We conclude that the conditions under which
this appellant is required to receive his education
deprive him of his personal and present right to
the equal protection of the laws."

The operative ideas in Gaines were brought to
fruition by Sweatt and McLaurim. The rights of a
black individual seeking admission to a white univer-
sity labeled personal by the Gaines Court were con-
sidered the rights of a "significant and other segment
of society" in Sweait." The Sweatt Court thus heeded
the message of the Civil War by recognizing the
rights of the black minority in their entirety. The
implication is that blacks were entitled to complete
participation in community life.

McLaur in developed a critical aspect of this idea
by focusing on the intellectual experience of the black
student. The Court stated that: "Such restrictions
[i.e., the ones isolating McLaurin from the rest of
the student body] impair and inhibit his ability to
study, to engage in discussions and exchange views
with other students, and, in general, to learn his
profession." ' Minority perceptions were at issue re-
flecting the Court's understanding that the majori-
tarian regime of separate but equal inflicted messages
of inferiority. The reasoning of McLaurin thus dif-
fers from the reasoning of Ple.sy where the Court,
condoning the status quo folkways of the white major-

82 Id.

3 Sweatt, 339 U.S. at 634, 70 S.Ct. at 850.

McLaurin, 339 U.S. at 641, 70 S.Ct. at 853.
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ity, stated that blacks imposed badges of inferiority
upon themselves.

The McLarin Court's most significant recogni-
tion, however, is the possibility of using equal pro-
tection doctrine to influence these folkways to cor-
respond with the message of equality wrought by the
Civil War. This possibility evolved from the (duty
placed on the state by the Gaines Court to redress
minority rights. The Court in McLaurin stated that:
"[tihe removal of the state restrictions will not neces-
sarily abate individual and group predilections, prej-
udices and choices. But at the very least, the state
will not be depriving appellant [McLaurin] of the
opportunity to secure acceptance by his fellow stu-
dents on his own merits." ' Mrlchaurin thus recog-
nized that constitutional doctrine might alter societal
values unlike the Plessy e(lcision which maintained
them. In effect, Plessy was leal. The Court in
Brown was now free to etch a tombstone for the
grave of separate but equal dug by Gain es, Sle{(tt,
and McLawrin.

Brown transformed the Mhcau r in Court's sugges-
tion, that equal protection doctrine might alter the
perceptions of the white majority, into a constitu-
tional mandate. In contrast to the Court in McLaurin,
the Brown Court explicitly recognized that legal seg-
regation caused black students to perceive themselves
as inferior: "to separate them [the students] from
others of similar age and qualifications solely because
of their race generates a feeling of inferiority as to
their status in the community that may affect their
hearts and minds in a way unlikely to ever be un-

' Icl. at 641-42, 70 S.Ct. at 853-54.

: . w. .. :.. _..



84a

done." "" The message was that constitutional doc-
trine must commandeer a social mission to eradicate
the stigma conveyed through racial separation by
law. The stigma could be eradicated if the decisions
of courts removed the legal harriers supporting racial
subjugation thereby serving as moral messages to a
white majority permeated1 with discriminatory values.
The separate is inherently unequal rule announced by
the Court. thus reflects disdain towards the source of
the perceptions of black inferiority.

The discussionn of remedies in BroIwn II illu-
minates the scope of the rights created in Brown I.
The Court in Brounf II stated that:

In fashioning and effectuating the decrees, the
courts will be guilded1 by equitable principles.
Historically, equity has been characterized by
p ractical flexibility in shaping its remedies and
by a facility for adjusting and reconciling public

84 Charles Sumner made a similar argument in 1850 that
failed to carry the day. In Broum, Chief Justice Warren at-
tributed the phrase "separate but equal" in Plessy to a Massa-
chusetts case that involved segregated schools in Boston,
Massachusetts. Roberts 'v. City of Boston, 59 Mass. 198, 5
Cush. 198 (1850). In Roberts, Charles Sumner advocated the
cause of five year old Sara Roberts before the Massachusetts
Supreme Court, over ten years before the Civil War, arguing
that Boston's segregation of black children branded them
with a stigma of inferiority. Roberts, 59 Mass. at 203-04. In
addition, Sumner argued that segregation injured white
school children because their "hearts, while yet tender with
childhood, are necessarily hardened by this conduct, and their
subsequent lives, perhaps, bear enduring testimony to this
legalized uncharitableness." See R. Kluger, Sirnple Justice 75-
77 (1977).

' Brown v. Board of Educ., 349 U.S. 294, 75 S.Ct. 753, 99
L.Ed. 1083 (1955) (Brown II).
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and private needs. These cases call for the exer-
cise of these traditional attributes of equity
power. At stake is the personal interest of the
plaintiffs in admission to public schools as soon
as practicable on a non-discriminatory basis. To
effectuate this interest may call for elimination
of a variety of obstacles in making the transition
to school systems operated in accordance with the
constitutional principles set forth [ ... [in Ermen,
1]. Courts of equity may properly take into ac-
count the public interest in the elimination of
such obstacles in a ;-ystematic and effective man-
ner. But it should go without saying that the
vitality of these constitutional principles cannot
be allowed to yield simply because of disagree-
ment with them. "

The remedy in Brown JI was derived from the per-
sonal interest of the student. krown I held that the
personal interest of the student was based on percep-
tions of racial inferiority convey ed through the effects
of racial separation by law. The remedy, the Court
in Brown II held, must therefore remove all the ef-
fects of de jure segregation. Otherwise, the percep-
tions of black students would remain distortel and
the moral aspirations of "separate is inherently un-
equal"--the attainment of human dignity for all-

as Id. at 300, 75 S.Ct. at 756. "To that end, the courts may
consider problems related to administration, arising from the
physical condition of the school plant, the school transporta-
tion system, personnel, revision of school districts and attend-
ance areas into compact units to achieve a system of deter-
mining admission to the public schools on a non-racial basis,
and revision of local laws and regulations which may be
necessary in solving the foregoing problems." Id. at 300-01,
75 S.Ct. at 756-57.
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would be impugned. This aspiration is why public
disagreement, the disagreement of those pleased by
the status quo, was not an obstacle to the Brown II
Court.

C. Green

The holding in Green " cannot be understood with-
out considering Brown I and Brown II. The Green
Court held that a state has an affirmative duty to
create a unitary school system by eliminating, root
and branch, the effects of de jure discrimination. 0

The Court stated that:

The pattern of separate "white and Negro"
schools . . . established under compulsion of state
laws is precisely the pattern of segregation to
which Brown I and Brown II were particularly
addressed. . . . It is of course true that for the
time immediately after Brown II the concern was
with making an initial break in a long-established

pattern excluding Negro children from schools
attended by white children. The principle focus
was on obtaining for those Negro children coura-
geous enough to break with tradition a place in
the "white" schools. . . . Under Brown II that
immediate goal was only the first step, however.
The transition to a unitaryI, nonracial system of
public education was and is the ultimate end to
be brought about. ... "

" Green, 391 U.S. at 430, 88 S.Ct. at 1690.

° Id. at 437-38, 88 S.Ct. at 1693-94.

* Id. at 435-36, 88 S.Ct. at 1692-93. See also Dayton Board
of Educ. v. Brinkman, 443 U.S. 526, 537, 99 S.Ct. 2971, 2979,
61 L.Ed.2d 7?O (1979) ("Given intentionally segregated
schools in 1954, however, the Court of Appeals was quite
right in holding that the Board was thereafter under a con-
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Under Green the creation of a unitary school sys-
tem is the goal, a goal tantamount to the elimination
of the effects of cle jure discrimination, root and
branch. If a less demanding standard was adopted,
images of inferiority would be memorialized with the
force of law, contrary to the vision of Brown, because
vestiges of discrimination would remain unaddressed.
Brown commands the application of Green in all of
its fertility to the public university forum.

By comparison, the district court's application of
Green was circumscribed. According to the district
court, a state discharges its constitutional responsi-
bility by implementing in good faith, race-neutral poli-

tinuing duty to eradicate the effects of that system. . . ;
Columbus Board of Educ. v. Peniclk, 443 U.S. 449, 460, 99
S.Ct. 2941, 2948, 61 L.Ed.2d 666 (1979) ("The Board's con-
tinuing affirmative duty to disestablish the dual system is
therefore beyond question.") ; Milliken v. Bradley, 433 U.S.
267, 289-90, 97 S.Ct. 2749, 2761-62, 53 L.Ed.2d 745 (1977)
("More precisely, the burden of state officials is that set forth
in Swann [v. Chcarlotte-Mecclenbutrg Board of Education, 402
U.S. 1, 91 S.Ct. 1267, 28 L.Ed.2d 554 (1971) ]-to take the
necessary steps to 'eliminate from the public schools all ves-
tiges of state-imposed segregation.' ") ; Keyes v. School Dist.
No. I, Denver, Colo., 413 U.S. 189, 200, 93 S.Ct. 2686, 2693,
37 L.Ed.2d 548 (1973) ("Rather, we have held that where
plaintiffs prove that a current condition of segregated schools
exists within a school district where a dual system was com-
pelled or authorized by statute at the time of our decision in
Brown . . . the State automatically assumes an affirmative
duty to 'effectuate a transition to a racially nondiscrimina-
tory school system. . . .' ") (citing Brown 1, 347 U.S. at 483,
74 S.Ct. at 686) ; Alexander v. Holmes County Board of Educ.,
396 U.S. 19, 20, 90 S.Ct. 29, 29, 24 L.Ed.2d 19 (1969) (per
curiam) ("Under explicit holdings of this Court the obliga-
tion of every school district is to terminate dual school sys-
tems at once and to operate now and hereafter only unitary
schools.").

r
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cies and procedures." The district court held that the
open admissions policy of Mississippi's public uni-
versities satisfied this standard."

The district court reasoned that students themselves
choose wvhat college to attend under an open admis-
sion policy in contrast to elementary and secondary
schools where attendance is compulsory."4 This dis-
tinction, sustained by Bazemore, is based on student
choice, or conversely, that students are not compelled
to attend college. It assumes that black students

possess the same freedom to choose as do white stu-
dents. Contrary to Brown, however, this assumption
ignores the effects of past de jure segregation.

The remedial power granted to district courts by
Green flows from the concept of stigmatization expli-
cated in Brown. Brown explicitly recognized that
vestiges of de jure segregation distort the perceptions
of blacks. Blacks do not, therefore, make choices from
a tabula rasa. Instead, they choose against a history
of racial subjugation with its attendant messages of
inferiority. Freedom of choice is not a panacea:

[t] here is no universal answer to complex prob-
'nis of desegregation; there is obviously no one
1 : . will do the job in every case. The mat-
ter nms ;t ue assessed in light of the circumstances
present and the options available in each instance.
... We do not hold that "freedom of choice" can
have no place in such a plan. We do not hold that
a "freedom of choice" plan might of itself be un-
constitutional, although that argument has been

02 Ayers, 674 F.Supp. at 1551-54.

9 Id.

04 Id. at 1552-53.
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urged upon us. Rather, all we decide today is
that in desegregating a dual system a plan uti-
lizing "freedom of choice" is not an end in it-
self."

The district court in the present case and the five
member majority in Bazermore may also be under-
stood to mean that the searching inquiry of Green ap-
plies only if attendance at a particular institution is
legally compelled unlike public universities or 4-H
and Homemaker clubs. This view of choice, however,
is also contrary to Brown. Brown stated that the
stigmatizing effects of segregation are not created by
legally compelled attendance but rather from the
vestiges of legally compelled separation. Thus the
lesson of Brown is that the malignancy of apartheid
does not vanish in state-sponsored forums simply be-
cause attendance is voluntary and admittance race-
neutral. Courts must not become anesthetized from
gazing too deeply into what some believe is the
platonic vision of Bazemore. Bcazemore's vision of a
state government is one resurrected from a past
marred by racial subjugation without the ashes of its
fire-laden history to gray the facade. Unforunately,
this vision rests on the blithe assumption that the
moral ambition of Brown has been conquered; an
egalitarian society where the elixir is choice blended
into a grog of neutral admissions policies.

The most abhorrent implication of the idea that the
effects of segregation may vary with the admissions
and attendance policies of an institution, however, is
that black citizens are demeaned with the quality of
chameleons. The color of their skin is presumed to
change with the structure of an institution where they
will see the world as do whites. Thus, any stigrnatiza-

a Green, 391 U.S. at 439, 88 S.Ct. at 1694.
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tion that flows from the racial identity of the institu-
tions could only come from the thinking of blacks
themselves because they are assumed to be able to
self-desegregate. To this extent, Plessy is resurrected.
The Plessy Court stated that:

We consider the underlying fallacy of the plain-
tiff's argument to consist in the assumption that
the enforced separation of the two races stamps
the colored race with a badge of inferiority. If
th is be so, it is not by reason of anything found
in the act, but solely because the colored race

chooses to pu'itt that construction uponh it."6

Unfortunately, racial p)rejudice in our society has not
so receded. Even if unintended, it flows from a chron-
icle of subjugation once encouraged by the rule of our
law.

These ruminations, however, should not be trou-
bling. The monocular vision of Bazemore does not
give cause. For history will not let us arrogate the
power to (do overtly, what we are confident Bazemore
dil not do covertly, overrule Brown, Green, and a
long line of equal prlotectionz cases. If these cases are
to (lie, they at least deserve the dignity of a burial.

IV. DISCUSSION

The defendants have not satisfied their affirmative
duty under Green. Green demands the removal of all
vestiges of de jure segregation root and branch. The
facts in this case, however, demonstrate that roots are
spread all over the terrain and that branches create
shadows over areas where Brown. was supposed to

" Plessy, 163 U.S. at 551, 16 S.Ct. at 1143 (emphasis
added).
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usher in rays of sunshine. The badge of inferiority
that marks black institutions has not beenx removed.
As such, there remains in Mississippi's high"' educa-
tional system vestiges of discrimination which distort
the perceptions of black students. The racial composi-
tion of the student body is not simply the result of
student choice.

As the district court stated, the Board adopted the
minimum ACT requirement in 1962 precisely because
of its adverse effects on blacks.;7 This requirement,
presently a 15 for automatic admission to a histori-
cally white university, continues to impede most
blacks. 8 In 1986, only 3 out of 10 black students
scored 15 or higher on the ACT. The district court's
rationale, educational reasonableness is not a justifica-
tion. More accurate, less discriminatory means to pre-
dict the college performance of blacks exist. Yet Mis-
sissippi does not consider high school grades and other
noncognitive data in assessing the applications of mi-
nority candidates despite the recommendation of the
American College Testing program to the contrary.

The ACT exception for special talents or high risk
students, which is more liberal at the historically black
institutions, exacerbates the discriminatory effect of
the minimum ACT score. The reputation of these in-
stitutions as inferior is enhanced because admissions

97 Ayers, 674 F.Supp. at 1555.

8 Mississippi's ACT policy could discourage potential black
students from applying to the historically white universities.
Cf. Dothard v. Rawlinson, 433 U.s. 321, 330, 97 S.Ct. 2720,
2727, 53 L.Ed.2d 786 (1977) ("The application process might
itself not adequately reflect the actual potential applicant
pool, since otherwise qualified people might be discouraged
from applying because of a self-recognized inability to meet
the very standards challenged as being discriminatory.").

.
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qualifications are not as demanding. The exceptions
thus perpetuate segregation to the extent that it is
easier for blacks to be admitted to a black school.
The integration of the historically white universities
is not invited. In fact, we question the extent to
which the historically white universities publicize the
availability of the exceptions."

The racial composition of the faculty and adminis-
tration of the historically white institutions also has
a pernicious effect on the perceptions of blacks. The
paucity of blacks on the faculty and administration
of the white comprehensive universities allows few
black role models at what are considered the superior
institutions. Instead, black faculty and administrators
are more numerous at the black universities which
are perceived as relatively inferior.

The Plan purportedly accounted for the limited
supply of black faculty and administrators. By 1986,
however, Delta State University, a historically white
institution, had the largest percentage of black faculty
with five percent. In addition, Alcorn State Uni-
versity and Mississippi Valley State University, his-
torically black institutions, had the smallest percent-
ages of black faculty with doctorates. The Board
might have raised the salaries of black faculty and
administrators to attract them from the limited pool.

The academic offerings of the various institutions
demonstrates that vestiges of de jure discrimination
remain entrenched throughout Mississippi's public
universities. As of 1986, Alcorn State University and
Mississippi Valley State University, historically black,
were two of the three institutions ranking lowest in
total programs offered and in number of new pro-

° See supra note 12.
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grams approved by the Board. And, Jackson State
University, the black institution with the regional
designation, continues to offer fewer courses than any
of the white comprehensive universities. As offerings
diminish, however, universities are less likely to de-
velop diverse student bodies or unique reputations.

The duplication of non-essential courses "p0 com-
pounds the problem. The historically white institu-
tions offer a significant number of the undergraduate
and masters-level courses offered by the black institu-
tions. This duplication fosters the continued racial
identity of the universities to the extent that students
may attend either a black or a white institution.

The historically white universities' placement of
branch centers near historically black universities also
contributed to the racial identity of the institutions.
The branches were a part of Mississippi's de jure
plan as of 1962.101 Their impact is apparent at least
through 1981 when the Mississippi University Center
offered 76 4 of the bachelors degree program s and
90 of the masters degree programs offered by Jack-
son State University. The Natchez Center offered
20 Q of the bachelors degree programs and 66 '7 of
the masters degree programs offered by Alcorn State
University in the same year. The centers thus re-
inforced the racial identity of Jackson State Uni-
versity and Alcorn State University over the 1962-
1981 period and probably the current composition of
their student bodies.

Until 1962, the Board also maintained a racially
segregated university system by underfunding the

l100 See supra note 25.

101 A years, 674 F.Supp. at 1551.
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historically black institutions.'o Over time, funding
disparities produced an accumulated deficit to the dis-
advantage of the historically black institutions. The
Board's funding formula does not account for this
historical deficit. Similar disparities exist in the fund-
ing of the physical plants. The Board implicitly en-
dorsed all of these funding practices by implementing
the mission designations in 1981.

The mission designations placed an ostensibly neu-
tral label on each institution. In reality, however,
these labels, comprehensive, urban, and regional,
served to officially condone the Board's discriminatory
funding practices. The white comprehensive universi-
ties received the most funding and offered the most
courses before the Board implemented the designa-
tions in 1981.'" The designations, based on the re-
sources existing in 1981, were thus objective labels for
past discriminatory practices. Perceptions of inferior-
ity were perpetuated under the fiction of educational
reasonableness. The heirarchy of the mission desig-
nations, with the three historically white institutions
labeled. comprehensive, reinforced the image of the
white schools as the superior institutions of the state.

Vestiges of de jure segregation permeate the public
university system of Mississippi. Admissions policies,
the racial composition of the faculty and administra-
tion, funding practices, academic offerings, and mis-
sion designations all perpetuate a stigma of inferior-
ity. Contrary to the mandates of Brown and Green, a
unitary system has not been achieved.

102 Id.

1os Id.
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V. TITLE VI OF THE CICIL RIGHTS ACT

In addition to their equal protection claim the plain-
tiffs' 1" claim relief under Title VI of the Civil Rights
Act of 1964 1" and its implementing regulations.*
Section 601 of Title VI states, in pertinent part, that
"[n] o person in the United States shall, on the ground
of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity
receiving federal financial assistance." 17 In essence,
Title VI prohibits discrimination that violates the
equal protection clause of the fourteenth amend-
ment.1" At trial, the plaintiffs did not succeed with
their Title VI claim because the district court held
that the defendants did not breach their affirmative
duty under Green.

We disagree. The plaintiffs established an equal
protection claim. The remaining question is thus
whether there has been any discrimination, in the
words of Title VI, "under any program or activity
receiving federal financial assistance."1 "° The quoted

104 The United States intervened under 42 U.S.C. section
2000h-2 (1989) three months after the private plaintiffs filed
their complaint against the state of Mississippi. This pro-
vision entitles the United States to the relief that it would
have obtained if it had initiated the action.

14 42 U.S.C. section 2000d et seq. (amended Oct. 21, 1986,
Pub.L. 99-506, Title X, section 1003, 100 Stat. 1845; Mar. 22,
1988, Pub.L. 100-259, Title VI, section 606, 102 Stat. 31).

100 34 C.F.R. sections 100.1-100.13 (1988).

107 42 U.S.C. section 2000d (1981).

14 Ayers, 674 F.Supp. at 1551 n. 7.

100 42 U.S.C. section 2000d-4a (1989) (entitled "'Program
or activity' defined"). We do not have to decide whether the
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phrase was the subject of the Supreme Court's de-
cision in Grove City College v. Bell.10

The Court in Grove City held that Title VI li-
ability is established only with evidence that dis-
crimination occurred in a program or activity spe-
cifically supported by federal funds."1 If a college
received federal money in the area of student loans,
for example, Title VI could not be used to prevent
discrimination in the area of student admissions. In-
stitution-wide discrimination is thus not actionable
under Grove City when federal financing is program
specific. The result in Grove City was based on Con-
gressional intent."2

Congressional enactments are often mute regard-
ing important questions of statutory interpretation.
When Congress decides to speak clearly, however, we
must listen with our ears sharply attuned. On March
22, 1988, Congress overrode the President's veto of

plaintiff's must prove discriminatory intent instead of dis-
criminatory impact. Alexander v. Choate, 469 U.s. 287, 293,
105 S.Ct. 712, 716, 83 L.Ed.2d 661 (1985) (Title VI itself
reaches only instances of intentional discrimination although
the implementing regulations could allow a disparate impact
analysis). Cf. Guardians Ass'n v. Civil Service Comm'n of
the City of N.Y., 463 U.S. 582, 607, n. 27, 103 S.Ct. 3221,
3235, n. 27, 77 L.Ed.2d 866 (1983) (Proof of intentional
discrimination is necessary for the recovery of compensatory
damages although only proof of discriminatory impact is
necessary in a suit to enforce the regulations adopted under
Title VI.). Our case involves past intentional discrimination
continuing to the present through a breach of the affirmative
duty placed on the state by Green.

110 465 U.S. 555, 104 S.Ct. 1211, 79 L.Ed.2d 516 (1984).

111 Id. at 570-76, 104 S.Ct. at 1219-23.

112 Id. at 563-70, 104 S.Ct. at 1216-19.
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the Civil Rights Restoration Act of 1987.13 In effect,
Congress shouted across the park to the Supreme
Court: "You misunderstood our intention. We want
the term 'program or activity' to mean the whole uni-
versity, not just the student loan program."

Originally, in the 1964 Civil Rights Act, Congress
did not define the term "program or activity." The
Grove City Court's narrow reading of this crucial
term, however, moved Congress to reinflate it with
the Civil Rights Restoration Act of 1987." The Act
states, in pertinent part, that "[f] or purposes of
this subchapter, the term 'program or activity' and
the term 'program' mean all of the operations of a
college, university, or other postsecondary institu-
tion, or public system of higher education. . " ";

This section means that it is possible to establish
institution-wide discrimination under Title VI when
there is federal financing that is program specific.
In this sense, the term "program or activity" en-
compasses the entire college or university. The pres-
ent case, however, was tried after the 1984 Grove
City decision but before Congress acted in 1988. It
must therefore be determined whether Grove City
controls the outcome of this case or whether the legis-
lation applies retroactively.

Retroactive application of a statute is appropriate
when Congress enacts the statute to clarify the Su-
preme Court's interpretation of previous legislation
thereby returning the law to its previous posture.""

"1 Pub.L. 100-259, 102 Stat. 28, 42 U.S.C. section 2000d-4a
(1988).

"' 42 U.S.C. section 2000d-4a (2) (A) (1988).

15 Id.

1ro See Bonner v. Arizolna Dept. of Corrections, 714 F.Supp.
420, 422 (D.Ariz.1989) (Civil Rights Restoration Act of 1987
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This rule flows from two of the Supreme Court's
canons of statutory construction. First, subsequent
legislation declaring the intent of an earlier statute
is entitled to great weight.'1  The Civil Rights Res-
toration Act was specifically enacted to clarify the
Grove City Court's reading of the term "program or
activity" in the Civil Rights Act of 1964. The Sen-
ate report accompanying the passage of the Act "
states that the bill was introduced:

to overturn the Supreme Court's 1984 decision
in Grove City College v. Bell. . .. The legislative
history of the statutes in question shows Con-

applies retroactively) ; United States v. Berg, 710 F.Supp.
438, 442 (E.D.N.Y.1989) ("[W]here Congress clearly indi-
cates its intention to reject a recent Supreme Court interpre-
tation and restore the law to its former state, retroactive
application of a newly enacted statute is appropriate.") ;
Leake v. Long Island Jewish Medical Center, 695 F.Supp.
1414, 1417-18 (E.D.N.Y.1988) (Terms "program or activity"
in the Civil Rights Restoration Act of 1987 apply retro-
actively) aff'd, 869 F.2d 130 (2nd Cir.1989) ; Mrs. W. v.
Tirozzi, 832 F.2d 748, 755 (2nd Cir.1987) ("The 1986 amend-
ment in the present case [the Handicapped Children's Pro-
tection Act of 1986] simply codifies a congressional purpose
long in place which Congress believed the Supreme Court had
misinterpreted" so the plaintiffs could bring suit under the
Act even though the Act was passed one year after the suit
was brought).

1 Red Lion. Broadcasting Co. v. F.C.C., 395 U.S. 367, 380-
81, n. 6, 89 S.Ct. 1794, 1801-82, n. 6, 23 L.Ed.2d 371, n. 6
(1969) ; Glidden v. Zdanok, 370 U.S. 530, 541, 82 S.Ct. 1459,
1468, 8 L.Ed.2d 671 (1962) (opinion of Mr. Justice Harlan,
joined by Mr. Justice Brennan and Mr. Justice Stewart) ;
Federcl Housing Adrm in. v. Da.rlington Inc., 358 U.S. 84, 90,
79 S.Ct. 141, 145, 3 L.Ed.2d 132 (1958).

il There was no house report.
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gress intended institution-wide coverage. . .. In
enacting the four civil rights statutes, Congress
intended that each be broadly interpreted to pro-
vide effective remedies against discrimination.
... Contrary to the view of the Supreme Court
that the language common to these statutes (i.e.
'program or activity'] should be given limited
interpretation, Congress intended institution-
wide coverage and the executive branch has his-
torically insisted upon this view. It was under-
stood at the outset that the task of eliminating
discrimination from institutions which receive
federal financial assistance could only be ac-
complished if the civil rights statutes vere given
the broadest interpretation."

Second, the construction of a statute by those
charged with its execution should be followed unless
there are compelling indications that it is wrong.2 "
In the Civil Rights Restoration Act of 1987 itself,
Congress stated that:

certain aspects of recent decisions and opinions
of the Supreme Court have unduly narrowed or
cast doubt upon the broad application of .

"x S.Rep. No. 100-64, 100th Cong., 2d Sess. 2-5, reprinted in
1988 U.S. Code Cong. & Admin.News 3-7 (bill introduced "to
overturn the Supreme Court's 1984 decision in Grove City
College v. Bell .. ,and to restore the effectiveness and vitality
of the four major civil rights statutes that prohibit discrimi-
nation in federally assisted programs.").

120 N.L.R.B. Hendricks County, 454 U.S. 170, 177, 102 S.Ct.
216, 222, 70 L.Ed.2d1 323 (1981) ; N.L.R.B. v. Bell A erospace,
416 U.S. 267, 274-75, 94 S.Ct. 1757, 1761-62, 40 L.Ed.2d 134
(1974) ; Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367,
381, S.Ct. 1794, 1801, 23 L.Ed.2d 371 (1969) ; Udall v. Tall-
man, 380 U.S. 1, 16, 85 S.Ct. 792, 801, 13 L.Ecl.2d G16 (1965).
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Title VI of the Civil Rights Act of 1964 and
legislative action is necessary to restore the
prior consistent and longstanding executive
branch interpre tation and broad, institution-
wide application of those law as previously ad-
ministered.

The Senate Report and the statements surrounding
the passage of the Act thus indicate that Congress
intended to clarify the effect of the Grove City de-
cision and restore the previous understanding of the
words "program or activity" crucial to the efficacy
of the civil rights statutes."' The Civil Rights Res-
toration Act of 1987 operates retroactively.

The district court found that Mississippi's public
universities receive federal financial assistance. In
addition, we stated that Mississippi violated the equal
protection clause by breaching its affirmative duty
under Brown and Green. The plaintiffs have there-
fore established a claim under Title VI.

VI. A GUIDEPOST ON REMAND

The Chinese have said that a thousand mile jour-
ney-starts with one step. During the twelve year his-
tory of this case, there were many steps, but no dis-
cernable degrees of progress on the road towards
unitary status. Unfortunately, this case lingered,
loitered, and lulled for more than a decade.

The fourteenth amendment does not purport to
address all areas of life and living. It does, however,
set a goal fundamental to the maintenance of a
truly democratic society-the removal of racial
stigma. Thus even if the roots of prejudice and the
effects of segregation run deep, progress is crucial
to assure equality for all.

121 In addition, Public Law 100-259 does not have an effec-
tive date, this is unusual.
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Freedom of choice is a step, and only that, on the
road to this goal. And in Mississippi, although choice
is neither spurious nor specious, desegregation is not
being achieved. In this regard, the prophecy of
Browm, the pragmatism of Meredith, the fertility of
Green, and the hesitation of Bazemore are instruc-
tive. These cases affirm that true freedom of choice
remains real and corporeal. One is reminded of the
remark attributed to President Truman, "If it works,
don't fix it." The converse, however, is axiomatic,
if it does not work, fix it or abandon it.

But before a unitary status award is made, or
even a medal for that honor cast, the court should
have the assistance of other disciplines. Psycholo-
gists, sociologists, economists, engineers, doctors, and
professionals from all relevant areas of learning play
a role. Windows must open to ventilate the court
room with ideas from the winds of truth. To this
end, testimony, depositions, cross examinations and
opinions can assist. Only then should the parties
come forth with a definite plan for the achievement
of unitary status.

The road to unitary status will not be impassable,
but it cannot be negotiated without sacrifice and ex-
penditure of treasure. In this case, however, remem-
ber that we have not even seen the road signs for
the exit to impossibility. We do not ask that justice
be done even though the heavens may fall. But if
the stigmatizing effects of desegregation are to be
vanquished, even if only in increments, the improve-
ment must be continual. No cessation is permissible
until the mandate of Brown is satisfied. Brown pre-
scribed some hesitation as to time, but no hesitation
as to result.

Thus if a diminution of what some might label
meritocracy occurs, it cannot excuse loyalty to the
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nineteenth century ideal signified by the abolition of
slavery. We do not want to make a mockery of the
rally cry of the 1960's "we shall overcome" as the
twenty first century approaches. For only when this
hope is realized may the jurisdiction of the federal
courts truly be relinquished.

These words should serve to illuminate the road
map that the district court must create to remedy the
violation of the equal protection clause in this case.
They give hope that any sortie on remand will not
be long or bitterly fought. We have held that Brown
and Green place an affirmative duty on the state to
eliminate all of the vestiges of segregation, root and
branch, in the public university forum. Neither this
duty nor the command of Title VI has been met. We
thus reverse and remand for proceedings not incon-
sistent with this opinion.

REVERSED AND REMANDED

DUHi, Circuit Judge, Dissenting:

Despite the well-crafted reasoning and artful prose
employed by the majority, I find myself in basic dis-
agreement.

In my view, our decision is controlled by the clear
teaching of the Supreme Court in Bazemore v. Fri-
day, 478 U.S. 385, 106 S.Ct. 3000, 92 L.Ecl.2d 315
(1986), and Alabama State Teachers' Association v.
Alabama Public School and College Authority, 289
F.Supp. 784 (M.D.Ala.1968), aff'd per curiam, 393
U.S. 400, 89 S.Ct. 681, 21 L.Ed.2d 631 (1969). These
cases teach that, where attendance choices are volun-
tarily made, our Constitution requires that a state
discontinue prior discriminatory practices and adopt
wholly race-neutral criteria for making the decisions
necessary to administer and operate the system. The
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majority, relying on district and other circuit court
decisions, has categorically rejected that teaching and
imposed upon the state the same constitutional duty
required for primary and secondary education where
freedom of choice is unavailable and services are free
of charge. In so doing it takes a liberty that is sim-
ply not available to courts of appeals.

The majority has ably distilled the essence of
Brown I and II, concluding that "[C] onstitutional
doctrine must commandeer a social mission to eradi-
cate the stigma conveyed through racial separation
by law." At 749. Yet if the social mission itself is
not at issue in this case, the reach of that mission
most certainly is. Under current law the mission to
eliminate all vestiges of de jure discrimination "root
and branch" does not reach the university. If it is
contrary to Brown to assume that black students pos-
sess the same freedom to choose as white students, as
the majority states, a court of appeals is not thereby
entitled to circumvent a contrary decision of the
Supreme Court which flatly and squarely relies on a
student's freedom to choose. Moreover, the majority
seeks to extend Green on the very basis-freedom to
choose-that the Bazemore Court declined to extend
it. Bazem ore simply cannot be distinguished on the
basis that the record in this case is "replete vith the
diCease [of discrimination] ;" such analysis merely
puts the evidence ahead of the standard.

Until the Supreme Court teaches otherwise we are
bound by its existing pronouncements. The reasons
why the rule of Bazemore and Alabama is appropri-
ate in the higher education setting where one has
freedom of choice and must bear the cost of that
choice are fully explored in those opinions so are not
repeated here. I fully subscribe to those reasons.
I respectfully dissent.

- . _. . 7 4 -
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MEMORANDUM OPINION

BIGGERS, District Judge.

This class action was commenced on January 28,
1975. The plaintiffs alleged that the defendants were
maintaining a racially dual system of public higher
education in violation of the Fifth, Ninth, Thirteenth,
and Fourteenth Amendments to the United States
Constitution, 42 U.S.C. @@ 1981 and 1983, and Title
VI of the Civil Rights Act of 1964, 42 U.S.C. @ 2000d,
et seq. On April 21, 1975, the United States, by its
Attorney General, filed its complaint-in-intervention
pursuant to the Fourteenth Amendment, §@ 601 and
602 of Title VI and @ 902 of Title IX of the Civil
Rights Act of 1964, 42 U.S.C. § 2000h-2. The United
States alleged, inter cla, that actions of the defend-
ants maintained and perpetuated an unlawful dual
system of higher education based on race in violation
of the Fourteenth Amendment and Title VI. The
plaintiffs essentially seek injunctive relief directing
the defendants to bring the various components of
Mississippi's public system of higher education into
conformity with the requirements of the aforemen-
tioned statutes and constitutional provisions.

I. Introduction

The plaintiffs are black citizens of the State of
Mississippi, including black students attending or
desirous of attending public institutions of higher
learning in the State of Mississippi, black taxpayers
residing in the State of Mississippi, and parents of
black students attending public institutions of higher
learning in the State of Mississippi. The chief ce-
fendants are the Governor of the State of Mississippi,
the Board of Trustees of State Institutions of Higher

..
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Learning, and the individual members sued in their

personal and official capacities, each of the institu-
tions identified as the historically white institutions
and their chief administrative oificers, the State De-
partment of Education, and the State Superintendent
of Education.

All public institutions of higher learning in the
state are under the management and control of the
Boarl of Trustees of State Institutions of Hig'her
Learning (Mississippi Constitution of 1892, J 213-
A), whose authority is plenary. The defendant State
Department of Education is charged with the execu-
tion of laws relating to the administrative, super-
visory, and consultive services to the public schools,
agricultural high schools, and junior colleges of the
State of Mississippi. The defendant State Superin-
tendent of Education is responsible for the adminis-
tration, management, and control of the Department
of Education, subject to the direction of the State
Board of Education. Miss.Code Ann. { 37-3-5 (1972).

The private plaintiffs and the United States assert
that at the time of the Supreme Court's decision in
Brown v. Board of Education, 347 U.S. 483, 74 S.Ct.
686, 98 L.Ed 873 (1954), the defendants had estab-
lished racially separate systems of public higher edu-
cation for black and white citizens of Mississippi;
that the institutions designated to serve blacks wer°e
markedly inferior to the institutions established by
defendants to serve whites; that from 1954 until the
present defendants have maintained and perpetuated
the racially dual system of public higher education
through, inter alia, policies and practices governing
student admissions, employment of faculty and ad-
ministrative staff, and through tlbe operation of his-
torically white institutions or branches thereof in
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close proximity to historically black institutions; that
the defendants have denied equal educational oppor-
tunity to black students and faculty by discriminating
against historically black institutions with respect to,
inter alia, institutional missions, number and level of
academic programs, quality of instructional staff,
allocation of land grant functions, the level and qual-
ity of physical plant, and the distribution of financial
resources; and that defendants have failed to effec-
tively dismantle the racially dual system of public
higher education in Mississippi and remain today un-
der legal obligation to eliminate the vestiges of racial
dualism "root and branch."

The defendants answered the allegations of the
plaintiffs and the plaintiff-intervenor by contending
that a good faith nondiscriminatory and nonracial
admissions and operational policy with respect to stu-
dents, faculty, and staff has been implemented and
maintained in the state-wide system of public higher
education; and that with such a policy designed to
insure equality of opportunity, the mere continued ex-
istence of institutions of higher learning with pre-
dominantly black and predominantly white student
bodies and faculty does not represent a denial of equal
protection, considering individual freedom of choice
of all qualified students, black and white, to enroll in
the colleges of their choice, and the varying educa-
tional objectives and advantages of such institutions.
The defendants contend further that throughout the
state-wide system there have been affrmative-action
programs designed to attract qualified black students
and personnel to historically white institutions and to
attract qualified white students and personnel to his-
torically black institutions; that equal protection has
been and is achieved by the operation of a state-wide
system dedicated to the enhancement of integrated
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university opportunities coupled with the goal of qual-
ity education; that a fully integrated unitary state-
wide system of higher education exists in Mississippi
today wholly untainted by discriminatory actions or
purposes; and that within such a system the achieve-
mnent of particular proportions or percentages of de-
segregation must be judicially evaluated with other
legitimate educational and societal interests.

Pursuant to 28 U.S.C. @ 2281, a three-judge court
was convened to preside over this cause. On Septem-
ber 17, 1975, by order issued by Judge William C.
Kealy (then Chief Judge of the United States District
Court for the Northern District of Mississippi and
acting in his capacity as managing judge of the three-
judge court), a plaintiff class was certified and de-
fined as:

All black citizens residing in Mississippi, whether
students, former students, parents, employees, or
taxp-ayers, who have been, are, or will be discrimi-
nated against on account of race in receiving
equal educational opportunity and/or equal em-
ployment opportunity in the universities operated
by said Board of Trustees.

On the-same day, this court ordered the separation for
trial purposes of the claims against the senior colleges
and universities, that is, the Institutions of Higher
Learning and the Board of Trustees of State Institu-
tions of Higher Learning, from the claims against the
sixteen public junior colleges, the Junior College Com-
mission, and the Department of Education.

During the approximately twelve years since this
case was filed until the present, considerable time and
effort have been devoted by the parties, under the
court's auspices, toward the consensual resolution of
the many issues raised herein. After repeated good
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faith attempts failed to achieve a mutually satisfac-
tory comprehensive agreement, this court ' ordered
the completion of discovery and set this cause for
trial to commence on April 27, 1987. Having heard
the evidence presented during a five-week bench trial,
during which the court heard testimony from 71 wit-
nesses and received 56,700 pages of exhibits, and now
having maturely considered the testimony, exhibits
and post-trial memoranda submitted by the parties,
the court is in a position to enter its findings of fact
and conclusions of law pursuant to Fed.R.Civ.P. 52.

II. Findings of Fact

A. History and Overview of the System of
Higher Education

The Board of Trustees of State Institutions of
Higher Learning (hereinafter referred to as "the
Board of Trustees") was created by statute in 1932.
In 1944 it became a constitutional board with plenary
power over all Mississippi public senior colleges and
universities. The Mississippi state-wide system of
higher education consists of eight institutions and
several entities under the jurisdiction of the Board of
Trustees. The eight institutions of higher learning
under the Board of Trustees' control are describedd as
follows:

Un iversit of Mississippi

Chartered on February 24, 1844, the University of
Mississippi, at Oxford, commenced its first session on
November 6, 1848, with a faculty of four members.
The trustees and the faculty sought to broaden the

' In May, 1985, the three-judge court was dissolved and this
cause was transferred to the present judge for further pro-
ceedings.
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w rork of the institution by the creation of professional
and specialized schools so as to build it into a uni-
versity in fact as well as in name. In accordance
with that purpose, the School of Law was opened in
1854.

Coeducation came with the admission of women
students in 1882, and the first woman was added to
the faculty in 1885. The first summer session was
held in 1893, the School of Engineering was estab-
lished in 1900, and the Schools of Ecuication and
Medicine were opened in 1903. Subsequently, the
School of Pharmacy was created in 1908, the School
of Commerce and Business Administration in 1917,
the graduate school in 1927, and the School of Nurs-
ing in 1958.

The legislature mandated that the University of
Mississippi serve white persons only.

Alcorn State Universit y

Alcorn State University, initially designated as Al-
corn Agricultural and Mechanical College, the oldest
land grant college for blacks in the United States,
had its beginning in 1830 when the Presbyterian
Church established Oakland College for the education
of white male students in the southwestern region of
the state. The Presbyterian school closed its doors
at the beginning of the civil war and upon failing to
reopen after the war the college was purchased by
the state and renamed Alcorn University in 1871,
in honor of the late James L. Alcorn who was then
Governor of the State of Mississippi.

In accordance with the Morrill Land Grant Act,
the Mississippi State Legislature renamed Alcorn Uni-
versity as Alcorn Agricultural and Mechanical Col-
lege of the State of Mississippi and designated it to
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serve as an agricultural college for the education of
Mississippi's black youth.

Mississippi State University

In 1878, the legislature established the Mississippi
Agricultural and Mechanical College and located it
at Starkville, Mississippi. It was opened to students
in 1880 and, in 1930, the institution was made co-
educational. In 1932, its name was changed by act
of the legislature to Mississippi State University of
Agriculture and Applied Science. The University is
organized for resident teaching, agricultural research,
and agricultural extension. The School of Engineer-
ing was organized in 1902, the School of Agriculture
in 1903, the School of Education in 1935, the School
of Business in 1915, and the School of Arts and Sci-
ence in 1956. The graduate school, organized in 1936,
offers courses leading to the Master of Science degree
and Doctor of Philosophy degree in the fields of study
and investigation which ;are distinctly in the land
grant program of higher education. Additional clivi-
sions and activities are: the Business Research Sta-
tion, Department of Adult Education and General
Extension, Department of Military Science and Tac-
tics, State Plant Board, State Chemical Laboratory,
State Seed Testing Laboratory, the Engineering and
Industrial Research Stations, Agriculture Extension
Service, and Agriculture Experiment Station.

Student enrollment at Mississippi State University
was restricted to white persons only by act of the
legislature.

Mississippi University f or W omen

The Industrial Institute and College was estab-
lished by the legislature in 1884 as the first state-
supported college established exclusively for the higher



112a

education of women in the United States. The col-
lege was located at Columbus, Mississippi and opened
its first session in 1885 with Professor R.W. Jones
as president. The industrial feature made it possible
for women, who otherwise would not have attended
college, to work their way through college. The
growth of the institution was rapid and steady, al-
most every year seeing new buildings and new fea-
tures added. In 1922, its name was changed from
Industrial Institute and College to Mississippi State
College for Women. Departments are maintained in
liberal arts, home economics, music, art, secretarial
science, teacher education, and library science. Mis-
sissippi University for Women was established by an
act of the legislature approved on March 12, 1884 for
the education of white women in the arts and sci-
ences.

University of South ern Mississippi

The University of Southern Mississippi is locate
in Hattiesburg, Mississippi, and was established by
an act of the legislature in 1910 under the name of
Mississippi Normal College. Its purpose, primarily,
was the training of teachers for the public schools of
the state. Its first session was opened in 1912. In
1924 the name of the institution was changed to State
Teachers College, and changed again by the legislature
in 1940 to Mississippi Southern College, and changed
again in 1962 to its present name. With the changes
in name, there have been changes in function and
curricular of the institution. In 1947, graduate work
in the fields of education and music were authorized
and the Institute of Latin American Studies was or-
ganized. In 1957, the Board of Trustees reorganized
the college, establishing schools of arts and sciences,



113a

education and psychology, commerce and business ad-
ministration, and graduate studies.

Student enrollment at the University of Southern
Mississippi was restricted to white persons only by
act of legislature.

Delta State University

Delta State College was established in 1924 by an
act of the legislature and its doors were opened for
students the following year. It is located at Cleve-
land, Mississippi in the Delta region. It is among the
youngest of the state's institutions of higher learning.
Delta State University confers bachelor of science de-
grees in education and gives courses in music and art.
It also provides a standard liberal arts program lead-
ing to the Bachelor of Arts degree.

Jackson State University

Jackson State College, a predominantly black insti-
tution located on approximately 50 acres of land in the
City of Jackson, Mississippi, was transferred to the
State of Mississippi in 1940 to become a training
school for black teachers. The instructional program
includes liberal arts and teacher education, with nurs-
ing and graduate education also offered.

Jackson State University was established by an act
of legislature on May 6, 1940, for the purpose of
training black teachers for the black public schools
of this state.

Mississippi Valley State University

Mississippi Valley State College was established
in 1946 by the legislature for the purpose of educat-
ing teachers primarily for rural and elementary black
schools and to provide vocational training for black
students. The college is located at Itta Bena, Mis-
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sissippi. It opened its doors to students, in 1950 and
has grown into an institution primarily geared to-
ward community service and adult education.

The Board of Trustees is charged with the duty
to manage and control the eight public universities.
The powers and duties of the Board of Trustees in-
clude, inter alia, control over all funds appropriated
and taxes allocated by the legislature for support and
maintenance of the institutions; approval of new
academic programs and departments; approval of in-
dividual institutional and state-wide capital and op-
erational budgets; approval of admission standards
and procedures for each institution (U.S. Exhibit
636).

At the time the United States Supreme Court is-
sued the decision in Brown r. Board of Education,
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954),
declaring that the "separate hut equal" principle set
forth in Plessyi r. Ferguson, 163 U.S. 537, 16 S.Ct.
1138, 41 L.Ed. 256 (1896) was no longer the law
and that racially segregated public education was in-
herently unequal, Mississippi's higher education sys-
tem was both separate and unequal. In 1954, the
Board of Trustees issued a report entitled the "Brew-
ton Report" which attempted to describe the relative
disparities existing in the system of higher educa-
tion in terms of the comparative opportunities avail-
able to white and black citizens. The report stated
that, as of 1954, the educational opportunities avail-
able to black citizens at the university level were
limited to teacher education, agriculture and me-
chanical arts, and the practical arts and trades,
whereas white citizens enjoyed a full range of pro-
gram offerings. The report goes on to note the efforts
undertaken by the state and the Board of Trustees
to improve the number and level of program offer-
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ings available to black citizens in an effort to equal-
ize opportunities.2

2 In 1954, H.M. Ivy, President of the Board of Trustees,
submitted to the full board and its executive secretary, on
behalf of the seven board members served as a study com-
mittee, a 369-page report entitled "Higher Education in
Mississippi". A section of the report entitled "Basic Inequali-
ties in Higher Education in the State" referred specifically
to higher education as follows:

Even greater inequalities exist in the area of higher edu-
cation. It has been reported earlier that opportunities in
this field are limited in the three colleges to undergradu-
ate training in teacher education, in agriculture and the
mechanical arts, and in the practical arts and trades;
whereas the needs of the white population are served by
five colleges, with offerings extending from a variety of
undergraduate programs through extensive offerings on
the graduate and professional levels. In 1952-53, there
were 3,432 students enrolled in all the colleges for Ne-
groes in the state, or 0.3 % of the total Negro population;
whereas in the colleges and universities for white stu-
dents, including graduate students, there were enrolled
18,277 students, or 0.9 % of the total white population.

Of the total of $10,031,539.40 allocated to the insti-
tutions for higher education for the period 1952-54,
$1,577,175.46 or 15.7% went toward the development of
higher education for Negroes. . . . These data have been
utilized to establish the point that, in the past, oppor-
tunities for the higher education of Negroes in the state
have been far less than those provided for other citizens.
It should be recognized, however, that there has been
awareness of these inequalities on the part of the Board
of Trustees of the state institutions of higher learning
and the legislature of the state ; and steps have been taken
to lessen the gaps. Prior to the recent Supreme Court
decisions, the legislature adopted a public school equaliza-
tion program designed to provide the same quality and
quantity of education for Negroes as for whites.
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At the time of the U.S. Fifth Circuit Court of
Appeals decision in Meredith v. Fair, 298 F.2d 696
(5th Cir.1962), the Board of Trustees, contrary to
the mandate of Brown v. Board of Education, supra,
continued to operate a racially dual system of higher
education. At least until October, 1962, enrollment
at each of the eight public institutions was limited in
accordance with the respective historic racial desig-
nation, that is, there were no black students attend-
ing any of the historically white universities and no
white students enrolled at the historically black col-
leges. (U.S. Exhibit (336, pages 13-14.) The efforts
of the members of the Board of Trustees and the
officials of the University of Mississippi together
with various state officials, including the Governor
and Lieutenant Governor of the State of Mississippi,
and the Mississippi Legislature to impede and deter
efforts to integrate the student body at the Univer-
sity of Mississippi during the 1961-62 school year
are well documented. See, e.g., Meredith v. Fair, 305
F.2d 341 (5th Cir.1962), cert. denied, 371 U.S. 828,
83 S.Ct. 49, 9 L.Ed.2d 66 (1962); Meredith v. Fair,
313 F.2d 534 (5th Cir.1962). Black students were
not allowed to enroll at a historically white univer-
sity under the management and control of the Board
of Trustees until after the TJniversity of Mississippi
was required by order of this court in Meredith v.
Fair to admit and enroll James H. Meredith. The
years in which each of the historically white univer-
sities first enrolled a black student are as follows:

University of Mississippi -. - -................ .... 1962
Mississippi State University .... 1......- -. ... .. 965
Mississippi University for Women .. ............... 1966
University of Southern Mississippi ......... _..- 1967
Delta State University _ .................- 1966
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The historically black universities first enrolled a
white student in the years indicated below:

Alcorn State University -....... _............ ... 1966

Jackson State University .... ...... -........... -- 1969
Mississippi Valley State University .......................... 1970

(U.S. Exhibit 635).

The Board of Trustees' discriminatory policy also
encompassed the hiring of faculty an.d staff at the
eight universities. Employment practices followed
the historical racial designationss at each of the uni-
versities. The years in which the eight institutions
first employed opposite race, full-time faculty mem-
bers are as follows:

Historically White Universities

Mississippi University for Women ........................ 1970-71
(U.S. Exhibit 232)

University of Mississippi . .... ..-.................. 1970-71
(U.S. Exhibit 234)

University of Southern Mississippi ...................... 1970-71
(U.S. Exhibit 236)

Delta State U niversity ......... _............_......-..._......_1973-74
(U.S. Exhibit 229)

Mississippi State University ........-.......... 1974-75
(U.S. Exhibit 231)

Historically Black Universities

Alcorn State University 1966-67
(U.S. Exhibit 228)

Jackson State University 1967-68
(U.S. Exhibit 230)

Mississippi Valley State University 1968-69
(U.S. Exhibit 233)
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Several years after the efforts to integrate the stu-
dent bodies at each of the eight public universities
reached their focal point, the United States Depart-
ment of Health, Education and Welfare (hereinafter
referred to as "HEW") attempted to extract from the
State of Mississippi and the Board of Trustees a co-
hesive plan designed to disestablish the former de
jure racially segregated system. In response to a
March, 1969 HEW letter sent to the state request-
ing the submission of a desegregation plan to
HEW within 120 days, the Board o Trustees sub-
mitted a "Plan of Compliance" in 1974 (U.S. Exhibit
1). On September 19, 1974, the Board of Trustees
officially instructed the presidents of each university to
implement the Plan of Compliance to the best of their
abilities within the resources available. (U.S. Exhibit
913.) The Plan of Compliance expressed a basic ob-
jective of improving educational opportunities for all
citizens emphasizing equal access and the retention of
members of minority races to be enrolled and/or em-
ployed at all public colleges and universities in Missis-
sippi. The Plan of Compliance made specific projec-
tions for opposite race student enrollment at each of
the institutions of higher learning from 1973 through
1981 and promised assessment of enrollees and neces-
sary remedial and developmental programs, in order
to promote opposite race student retention. Specific
projections were made also with respect to faculty and
staff hiring for the eight institutions for the years
1974 through 1981. The Plan noted that special ef-
forts would be necessary to comply with the projec-
tions for faculty and staff hiring, which contemplated
recruiting qualified undergraduate students, and fur-
ther noted that additional monies would be sought
from the legislature to support this program. As to
academic programs, the Plan stresesed the importance
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of desirable programs in attracting students to uni-
versities, placed a high priority on strengthening exist-
ing programs at the three historically black institu-
tions, and promised priority for such institutions for
new programs.

The Plan of Compliance also set forth mechanisms
for eliminating the competition experienced by Jack-
son State University and Alcorn State University
posed by the operation of the University Center in
Jackson and the University of Southern Mississippi
Center at Natchez. The Plan stated that the physical
appearance of schools would be closely scrutinized and
improvements would be made as funds were made
available by the legislature, and further observed that
funding had been distributed among the institutions
in an equitable manner in the preceding four years,
and special legislative appropriations would be sought
in order to assist in the implementation of the projec-
tions and goals set forth in the Plan of Compliance.

Although HEW's Office of Civil Rights rejected the
Board of Trustees' proposed Plan of Compliance for
failure to address the separate public junior college
system over which the Board possessed no authority,
the Board of Trustees adopted the Plan of Compliance
and required that each of the institutions under its
control adopt policies and procedures designed to im-
plement the goals and projections set forth in the Plan
of Compliance. HEW's rejection of the Plan of Com-
pliance precipitated this lawsuit.

B. Student Admission, Recruitment and Retention

1. Admission Requirements and Student Enrollment

The plaintiffs allege that black students are denied
equal access to the institutions of higher learning be-
cause of the entrance requirements set up by the Board
of Trustees.
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On February 1, 1961, the Registrar of the Uni-
versity of Mississippi received an application from
James H. Meredith, a black male, who sought admis-
sion to the 1961 mid-year or spring session, which
commenced on February 6, 1961. (U.S. Exhibit 913. )
On February 4, 1961, the Registrar informed Mere-
dith that consideration of all pending applications had
been discontinued due to alleged "overcrowded condi-
tions." Several days later, on February 7, 1961, the
Board of Trustees adopted a policy governing admis-
sion to the eight institutions of higher learning. The
new policy required that all students applying for ad-
mission to the freshman class of any of the state in-
stitutions of higher learning as of September 1, 1961,
must take a test or tests prepared by the American
College Testing Program (ACT). This policy also ad-
(dressed acceptance of transfer students, transfers at
mid-term, applications containing "false, contradic-
tory, questionable, or uncertain data," and receipt of
a "letter of admission" 'before presenting oneself for
registration. (U.S. Exhibit 913.)

On April 20, 1961, the Board of Trustees reaffirmed
the alumni voucher requirement adopted in 1954
which required the submission of at least five letters
of recommendation as to good moral character from
alumni of the institution (s) to which application is
made. (U.S. Exhibit 912; U.S. Exhibit 64.) On Au-
gust 24, 1961, the Board of Trustees adopted a more
detailed admission policy. In addition to reiterating
the admission requirements promulgated on February
7, this policy: (a) "authorized [each institution] to
set a minimum score which applicants to such institu-
tion must each make on the American College Test
[hereinafter referred to as "ACT"] in order to be
eligible for consideration for admission," (b) provided
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that applications could not be considered "continuing,"
and (c) stated that applications must include "sub-
stantially complete responses made in good faith."

A short time after Meredith was denied admission
to the University of Mississippi the Fifth Circuit
Court of Appeals in Meredith v. Fair, 298 F.2cd 696
(5th Cir.), cert. denied, 371 U.S. 828, 83 S.Ct. 49,
9 L.Ed.2d 66 (1962), required his immediate admis-
sion and struck down the alumni voucher requirement
as "a denial of equal protection of the laws, in its
application to Negro candidates." Meredith, 298 F.2d
at 701-02.

In 1963, Mississippi State University, the Uni-
versity of Mississippi, and the University of Southern
Mississippi enacted policies requiring all freshman
applicants to achieve a minimum composite ACT score
of 15. (U.S. Exhibit 913.) Mississippi State Uni-
versity and the University of Southern Mississippi did
not admit their first black pupils until 1965 and 1967,
respectively.

As of the mid-1970's, the Board of Trustees had not
established comprehensive admission standards on a
system-wide basis that incorporated either high school
achievement or specific ACT requirements. While the
Board of Trustees continued to follow its policy of
requiring all applicants to take the ACT, each insti-
tution was afforded wide latitude in the utilization of
the test. Mississippi State University, the University
of Mississippi, and the University of Southern Mis-
sissippi continued to follow a policy which contem-
plated achievement of a minimal score of 15 with
qualified admission of students failing to achieve th_.
score; Delta State University similarly required a 15
with probationary admission being afforded to stu-
dents achieving ACT scores of 12, 13, and 14. Mis-
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equation which included the ACT composite score as a
component; and Alcorn State University, Jackson
State University, and Mississippi Valley State Uni-
versity, while requiring all students to take the ACT,
did not require a minimum score for admission. (U.S.
Exhibit 039.)

Concerns arose during the 1975-76 academic year
with respect to the continued appropriateness of the
admission policies and procedures in place at each of
Mississippi's public universities. Prompted by com-
plaints voiced by university faculty and staff regard-
ing the low quality and level of preparation of incom-
ing freshmen, the Board of Trustees and its profes-
sional staff began to scrutinize the basic reading,
writing and computational skills of entering fresh-
men. The Board of Trustees found that the com-
plaints it had received were bolstered by the tre-
mendous losses in enrollment occurring between the
freshman and sophomore years at Alcorn State Uni-
versity, Jackson State University and Mississippi
Valley State University which indicated that sub-
stantial numbers of incoming students were either
not capable of doing college level work or were sim-
ply unprepared.

As a consequence, the Board of Trustees staff em-
barked upon a review of institutional admission
practices. The staff found that during academic
years 1973-74, 1974-75, and 1975-76 the institutions
had admitted students with ACT scores as low as 1
and 2. Alcorn State University, Jackson State Uni-
versity, and Mississippi Valley State University had
enrolled significant numbers of students with ACT
scores of 9 and below. Moreover, the three major
doctoral granting universities had likewise admitted
appreciable numbers of students achieving ACT
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scores below 15. (Board Exhibit 176; Board Exhibit
177.)

The Board of Trustees attempted to address these
concerns in May, 1976 by promulgating its first policy
establishing minimum ACT scores for college admis-
sion to be effective the Fall of 1977. The policy stipu-
lated that no student was to be admitted to any in-
stitution as a first-time freshman who failed to
achieve an ACT score of 9. This first policy also
provided that those institutions presently requiring
higher 'minimum ACT scores were to continue those
requirements. (Board Exhibit 179.) High school
grades were not adopted as a component of the ad-
mission standards.

The admission standards were revised in the suc-
ceeding months to allow Mississippi State University,
the University of Mississippi, and the University of
Southern Mississippi to admit students with scores of
12, 13, and 14 on a probationary basis during the
summer session. The policy revision provided that if
such students maintained a "C" average during the
summer, they were permitted to enroll in the fall
semester.

In October, 1977, Dr. Walter Washington, Presi-
dent of Alcorn State University, requested the right
to increase admission standards at that institution.
Dr. Washington sought and obtained authority for
step scale increases first from the 9 ACT test score
to 11, then to 13, and it was hoped ultimately to a
15 ACT score by the fall of 1980. Dr. Washington
simultaneously obtained, however, the right to admit
students scoring 9, which is less than the otherwise
applicable ACT minimum, up to a total number of
students equal to 10 % of the institution's previous
year's fall enrollment. (Board Exhibit 179.)
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The Board of Trustees again liberalized the admis-
sion standards in December, 1977. Responding to dis-
cussion that some students scoring below 15 on the
ACT may nevertheless be capable of doing college
work, the Board authorized Delta State University,
Misssissippi State University, the University of Mis-
sissippi, and the University of Southern Mississippi
to go as low as a composite score of 9 in admitting
students on an exception basis. Such admissions
were to be afforded under a "special talents" or "high
risk" category.

In response to the continuing concerns of university
faculty and staff regarding the quality of enrolling
students, the Board of Trustees established in Decem-
ber of 1979 a comprehensive developmental studies
program in an effort to improve the classroom per-
formance of students identified as having deficiencies
in certain subject matter and to improve retention
rates. Low achievers, identified by ACT score, were
required to enroll in and pass certain special remedial
courses designed and implemented at each of the in-
stitutions of higher learning. Those enrolled in the
remedial courses would then be permitted to "test
out" of the program upon mastery of the courses.

By 1982, it appeared that the ACT minimums
coupled with the developmental studies programs in
place at each institution were not adequately address-
ing the problem of academically unprepared students
enrolling in and graduating from the universities. As
many as one-third of all freshman students were en-
rolled in remedial courses. At the same time, the
Mississippi system of higher education was experienc-
ing substantial budget cuts while expending approxi-
mately $1,000,00.00 per year for developmental
studies and remedial programs.
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In an attempt to positively influence the level of
preparation of entering freshmen, the Board of Trus-
tees adopted a policy which required as a prerequisite
for admission the successful completion of certain
essential academic courses at the high school level.
It was determined that the completion of a "core cur-
riculum" high school course program would raise the
level of academic readiness and, when assessed in
light of the achievement on the ACT, would provide
a reasonable degree of assurance that entering fresh-
men would be prepared to attempt a university level
education. In July, 1982, the Board of Trustees thus
adopted a high school college preparatory program
known as the "core curriculum" for actual implemen-
tation in the Fall of 1986 which consisted of required
courses in high school in the sciences, math and
English. (Board Exhibit 441.)

In July, 1984, the Board of Trustees approved the
request of Dr. James Hefner, President of Jackson
State University, to raise the ACT minimum score
required for automatic admission to 12, and in Feb-
ruary, 1986 the Board of Trustees approved a similar
request to raise the standard to 13. Exceptional ad-
missions for students scoring below these minimums
were preserved. (U.S. Exhibit 849; U.S. Exhibit
851.)

In April, 1986, Mississippi Valley State University
also advised the Board of Trustees of its desire to
enhance its image as a quality institution by raising
admission standards. The Board of Trustees ap-
proved the request of Dr. Joe Boyer, President of
Mississippi Valley State University, to raise the min-
imum ACT score for automatic admission to 13. Dr.
Boyeri also requested and obtained increased flexibil-
ity, that is, 1 0 % of the previous year's total fall
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enrollment, for the admission of students scoring
from 9 to 12. (U.S. Exhibit 852.)

Currently, the principal elements for admission to
the state universities include (1) academic achie ve-
ment in high school, (2) achievement on the ACT,
and (2) junior college transfer procedures. All enter-
ing freshman students are required to have earned
the following high school units in grades 9 through
12 in satisfaction of the core curriculum require-
ment: English.-4 units; mathematics-3 units;
sciences-3 units; social sciences-2.5 units; and r"e-
quired elective-1 unit. Deferral and exemption
policies do exist, however, which permit student ad-
mission without satisfaction of all course require-
ments on an exceptional basis (such as a particularly
high score on the ACT). The core curriculum re-
quirement applies equally to all eight public univer-
sities, but the exemption policies are more liberal for
the historically black institutions. No student may be
admitted to a public university unless he or she satis-
fies the course requirements or falls under a deferral
or exemption category. No particular grade point
average is required-receipt of high school credit
signifying course completion is all that is necessary.
(Board Exhibit 183a, pages 4-6, 9, 12.)

The high school core curriculum and ACT score
requirements apply only to the admission of first-time
freshmen. Applicants who fail to satisfy either or
both requirements may attend other accredited insti-
tutions of higher learning. Mississippi has numerous
public junior colleges which offer automatic enroll-
ment to high school graduates. Transfer from a
junior college to the public universities may be made
without satisfaction of the core curriculum or ACT
score requirements. These students may transfer
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after the completion of 24 hours at a junior college
with a "C" average. In some instances, students
without the requisite ACT score may transfer after
satisfactory completion of as few as 15 hours at the
junior college level. (Board Exhibit 183a, pages
8-12).

The Board of Trustees currently requires every
Mississippi resident applicant under 21 years of age
to take the ACT. No student who scores below 9 on
the ACT is eligible for admission as a first-time fresh-
man to any of the eight public universities. The
minimum test score required for automatic admission
varies among the institutions as do the available ex-
ceptions for admission of students who fail to achieve
the ACT minimum score -required for automatic
admission.

The Board of Trustees requires a minimum of a
15 ACT composite score for automatic admission to
Delta State University, Mississippi State University,
Mississippi University for Women, the University of
Mississippi and the University of Southern Missis-
sippi. Exceptions do exist and flexibility is afforded,
however, with respect to the minimum score. Each of
the above institutions may enroll on an exceptional
basis a number not to exceed 5 % of the previous
academic year's freshman class enrollment or 50 stu-
dents (whichever is greater) to accommodate talented
or high risk students with ACT composite scores of
9 to 14. (Board Exhibit 183a, page 9).

Mississippi University for Women has elected with
the approval of the Board of Trustees to implement
higher admission standards. Commencing the Fall of
1987, students seeking automatic admission to Missis-
sippi University for Women must submit an ACT
composite score of 18 or an ACT score of 15, 16 or
17 together with a high school grade point average of
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3.0 on a 4.0 scale. Students scoring 15, 16 or 17 on
the ACT without achieving a 3.0 grade point average
in high school are considered for exceptional admis-
sion. No student who scores below 15 on the ACT is
eligible for admission as a first-time freshman. (U.S.
Exhibit 965, pages 91-99, 121-123.)

Applicants seeking automatic admission to Jackson
State University must score a minimum of 13 on the
ACT. Again, exceptions do -exist and flexibility is
afforded with respect to those applicants scoring from
9 to 12 on the ACT. As to these applicants, Jackson
State University may enroll a number equivalent to
8 % of the previous year's freshman class to accom-
modate those identified as talented or high risk stu-
dents. Applicants with 9 to 12 ACT composite score
who also have a 3.0 grade point average or who rank
in the upper 50% of their high school graduating
class are exempt from the 8% § exceptional allowance.
(Board Exhibit 183a.)

The Board of Trustees requires a minimum com-
posite score of 13 on the ACT for automatic admis-
sion to Alcorn State University and Mississippi Valley
State University. These institutions are likewise af-
forded substantial flexibility as to those applicants
who score from 9 to 12 on the ACT. Applicants scor-
ing in that range may be admitted but enrollment is
limited to a number equivalent to 10 §7 of the previous
year's freshman fall term enrollment. (Board Exhibit
183a, pages 10-11.)

A. The American College Test (ACT)

Because black students on average score lower than
white students, the plaintiffs allege that basing ad-
mission requirements on ACT scores discriminates un-
justly against blacks.

:i
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The ACT was developed in the mid-West during the
late 1950's as the nation entered into a period of sub-
stantial enrollment growth for colleges and universi-
ties. Today, every state has at least on institution
making some use of the ACT data; the ACT is the
predominant admissions test in some 28 states; over
20,000 educational institutions utilize the ACT assess-
ment program; and over 1,000,000 students were
tested this past year through the ACT assessment pro-
gram. (Board Exhibit 162.)

The ACT assesses general educational development
on a nationally standardized basis. The test shows at
what educational stage the student is at the time of
the test-not the innate ability or potential of the
students but the present educational development. The
test actually consists of a battery of four tests ad-
dressing the areas of English, mathematics, social
studies, and natural sciences. These four tests meas-
ure the developed academic abilities deemed important
for success in college. In addition to providing a
highly relevant status report on student school achieve-
ment, the ACT, as a standardized instrument, enables
educators to assess uniformly the level of academic
preparation of students graduating from high schools
across the state. The ACT further provides informa-
tion necessary for student placement and serves as a
valid predictor of academic performance during the
first year of college. (Board Exhibit 162.)

The positive relationship between performance on
the ACT and academic achievement during the fresh-
man year at Mississippi universities is well estab-
lished. The research services offered by ACT as well
as the Board of Trustees generated tabular data cor-
relating ACT scores and college grades. Both plainly
evidence this positive relationship. (U.S. Exhibit 946,
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pages 32-40; U.S. Exhibit 967, pages 75-78; Board
Exhibit 275.)

Average ACT scores do differ among Mississippi
black students as contrasted with Mississippi white
students. Black students on the average score some-
what lower. Yet, this is not a Mississippi phenomenon
but rather a national pattern. Scores on the ACT cor-
relate with the socio-economic status of the student.
It is not as much a racial correlation as an economic
one. Dr. Thomas Satterfield, Deputy Superintendent
of Education, State of Mississippi, testified that as
more students, black and white, choose to take the core
curriculum now offered by high schools in the state,
the ACT score rises measurably. The studies have
shown that fewer black students on a percentage basis
choose to take the core curriculum than do whites, but
as more blacks choose to take the curriculum, their
scores are also higher than blacks and white who
choose not to take it.

Differential scores can also be found according to
the sex, age, and family income of students tested.
(Board Exhibit 172, pages 3, 10; U.S. Exhibit 874,

pages 7-8.) Nationally, 95% of all ACT-tested stu-
dents scored 9 or above and over 70 % of all students
score 15 or above. (U.S. Exhibit 874, page 9.) Nine
out of every ten ACT-tested students in Mississippi,
including 80 t of all black students, score 9 or above
on the ACT; and students who achieve a 9 on the ACT
English and social studies test are only reading at a
ninth grade level. (Board Exhibit 190, pages 5-10.)
Students scoring a 15 on the ACT are themselves only
on the verge of a freshman reading level. (Board
Exhibit 190, pages 5-10.) Thus, the Board-established
minimum Act scores are extremely modest levels of
required performance. Indeed, a United States expert
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characterized scores of 10 and 11 as "drastically low"
and certainly not reflective of a level of academic
achievement for college work. (Board Exhibit 463,
pages 160-61.)

Very few black students, if any, are actually denied
admission to a Mississippi university as a first-time
freshman for failure to achieve the minimal ACT
score. Alcorn State University, Jackson State Uni-
versity, and Mississippi Valley State University did
not deny admission to a single applicant for the fall
of 1986 who scored 9 or above on the ACT. (U.S.
Exhibit 960, pages 109-10.) Similarly, Mississippi
State University did not deny admission to a single
applicant scoring above 11 on the ACT and the Uni-
versity of Mississippi denied admission to only nine
black freshman applicants who completed an appli-
cation for admission. (U.S. Exhibit 964, pages 140,
144-45.) The University of Southern Mississippi has
not admitted its full quota of students who score below
15 on the ACT in recent years due to an insufficient
number of applicants in that category.

The admission standards now in place are more
modest than the National College Athletic Association
Proposition 48, the much publicized policy for college
student athletes. The NCAA admissions policy re-
quires achievement of specified ACT composite scores
in order for student athletes to be eligible to lartici-
pate in athletics. In 1986, student athletes could score
as low as 13 and participate in athletics; in 1987, they
may score as low as 14; but beginning in August of
1988, all student athletes must achieve an ACT com-
posite score of 15 and at least a 2.0 grade point aver-
age on a 4.0 scale. Unlike the Board of Trustees'
standards, there are no exceptions to this 15 require-
ment. Moreover, the current Board of Trustees policy
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does not require students to achieve a 2.0 grade point
average.

The Board's prescribed pre-college curriculum is
an appropriate measure of academic progress and
achievement in high school. (U.S. Exhibit 970, pages
49-54.) There is substantial evidence that the comple-
tion of the high school course requirements has re-
sulted in a higher level of academic preparation for
those students wishing to experience the rigors of
academic life at the university level. Since the im-
plementation of the high school "core curriculum,"
the necessity for developmental education in college
has declined significantly and ACT scores have im-
proved dramatically. (Board Exhibit 167, pages 8-9.)
The mean ACT score in 1986 for black students who
completed the high school college prepatory core cur-
riculum was 14.3 while the mean score for those stu-
dents not completing the core curriculum was only
10.8. (Board Exhibit 170.)

The modesty and reasonableness of the ACT score
requirements for automatic admission are reinforced
by the substantial flexibility afforded through excep-
tions to these minimum scores. (U.S. Exhibit 970,
pages 58-59.) Each institution takes into account
educational criteria in addition to ACT scores and
high school courses completed in evaluating whether
an applicant who has scored below the ACT threshold
for automatic admission should be admitted. Grades,
class rank, extracurricular activites, special talents,
and recommenlations of teachers and counselors are
considered in attempting to identify students with
reasonable prospects for academic success in college.
(U.S. Exhibit 967, pages 66-71; U.S. Exhibit 961,
pages 143-44; U.S. Exhibit 962, pages 145-51.)
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b. Admission from Junior Colleges

Under the present policies, no applicant for first-
time freshman admission to a public university is
(leniec the opportunity to obtain a university degree
for failure to achieve a particular ACT score, includ-
ing the floor requirement of 9. At most, admission is
deferred. Students may attend a public junior college,
all of which have open admission policies, and then
transfer to a, senior college after successful completion
of as few as 15 hours. (Board exhibit 183A, page 8.)
This procedure is not unreasonable or u nduiy burden-
some. Indeed, thousands of students elect to attend
junior colleges in Mississippi (Board Exhibit 185),
and substantial numbers of these students subse-
quently transfer to public universities (U.S. Exhibit
965, pages 111-12, 117; U.S. Exhibit 001, page 27).
In 1986, 60% of all the college students in Mississippi
were enrolled in the junior colleges.

The defendants argue that the Act requirements
currently in use are reasonable and constitutional and
that medical, law and engineering hopefuls should be
held to at least as high admission standards as the
NCAA requires of tight ends.

2. Student Recruitment

Although all eight universities have admitted
"other-race" students since the 1960's (see pp. 16-
17), nevertheless the historically black institutions are
still predominantly black and the historically white
institutions are still predominantly white. The ques-
tion before the court is whether the racial identities
of these universities is a result of the present free
choice of the students or of official state policies and
practices to promote the continued historical racial
identity of each university.
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Those individuals at each of the institutions with
responsibility for student recruitment are responsi-
ble for recruiting other-race students as well. In
addition, universities employ other-race recruiters
charged with specific responsibility for the recruit-
ment of other-race students. Other-race students,
faculty, and alumni participate in the institution's
recruitment efforts. Multi-racial recruiting teams are
frequently used. (Board Exhibit 105, page 5; Board
Exhibit 069, page 5; Board Exhibit 044, pages 6-7;
Board Exhibit 129, page 18.) The universities also
make use of various recruitment brochures and other
ur diversity publications which have ar' other-race em-
phasis and which seek to convey the institutions' com-
mitment to other-race participation. ( Board Exhibit
129, page 18; Board Exhibit 069, page 5, appendix;
Board Exhibit 044, page 7; U.S. Exhibit 867, page
15; U.S. Exhibit 962, pages 19-20.) The universities
also utilize news releases, promotional radio spots,
public service announcements, newspaper advertise-
ments, and slide presentations emphasizing other-race
p3articipation in university life. (Board Exhibit 033,
page 4; Board Exhibit 046, page 12; Board Exhibit
071, page 3; Board Exhibit 077, page 8; U.S. Exhibit
962, page 19.)

Each of the universities initiates and maintains
numerous contacts with high schools and junior col-
leges in their recruiting efforts. Each university
strives to recruit at as many high schools and junior
colleges as possible, including schools with substantial
other-race enrollment. (Board Exhibit 021 through
Board Exhibit 129.) High school counselors are in-
formed of activities of special interest to minorities
(Board Exhibit 129, page 18) and campus minority
recruitment conferences in which minority students
and counselors are asked to make campus visits.
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(Board Exhibit 105, page 6; U.S. Exhibit 867, page
15.) The Board of Trustees does not permit the uni-
versity to recruit at schools which fail to execute an
agreement to allow multi-racial recruiting teams.
(Board Exhibit 102, page 5; U.S. Exhibit 962, page
27; U.S. Exhibit 001, page 6.)

The recruitment of minority students appears to
be a competitive business; both the historically white
institutions and the historically black institutions con-
tinually strive to increase enrollment of other-race
students. Recruitment efforts have resulted in the
representation of blacks in the freshman classes at
Delta State University, Mississippi State University,
Mississippi University for Women, and the Univer-
sity of Southern Mississippi in statistical parity with
the representation of blacks in the qualified appli-
cants pools. Qualified blacks and qualified whites are
equally likely to apply, be accepted, and enroll at
these universities. (Board Exhibit 192; Board Ex-
hibit 193.) Black students who choose to enroll at a
historically white university appear to perform well
and are well received. Dr. James McComas, Presi-
dent of the University of Southern Mississippi, the
second largest of the eight institutions, testified that
a larger percentage of the black students who return
as sophomores after their freshman year go on to
graduate on time than do the same category of white
students. Black students at the University of South-
ern Mississippi have been elected Homecoming Queen,
Mr. University of Southern Mississippi, and to the
Hall of Fame.

C. Faculty Recruitment

The statistical presence of other-race faculty at
the historically black institutions is substantial and
unchallenged. Approximately 32 % of Alcorn State
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University's faculty is white, at Jackson State Uni-
versity 33 % of the faculty is white, and at Mis-
sissippi Valley State University approximately 26%
of its faculty is white. (U.S. Exhibit 742a; U.S. Ex-
hibit 742c; U.S. Exhibit 742 (f).) The defendant uni-
versities recruit and hire faculty on a nationwide
basis. (U.S. Exhibit 946, page 122; U.S. Exhibit
969, pages 12-13; U.S. Exhibit 963, page 20.) The
historically white institutions expend substantial af-
firmative efforts in an attempt to attract and employ
other-race faculty, including (1) publication of posi-
tion availability in the Chronical of Higher Educa-
tion, as well as in publications specifically addressing
minority interests, such as the Af~imnative Action
Register, Equal Opportunity Forum, and The Black
Scholar (U.S. Exhibit 969, page 14; U.S. Exhibit
946, page 114; U.S. Exhibit 758), (2) publication
of position availability in the specific discipline pe-
riodicals for which there is an open position (U.S.
Exhibit 959, page 13), (3) mailings to and distribu-
tion of vacancy notices among the institutions of
higher learning, (4) announcements placed with re-
gional and national meetings of disciplines in which
openings exist (U.S. Exhibit 758), (5) establishment
of distinguished professorships, e: ployment of visit-
ing professors, and presentation of black guest lec-
turers and visiting scholars (Board Exhibit 041,
page 18; Board Exhibit 104, pages 27, 32), (6)
special funds allocated to minorities for salary in-
centives, supplementation, and support (U.S. Exhibit
946, page 115), and (7) organizing and funding
committees specifically responsible for minority re-
cruitment (Board Exhibit 104, page 26).

Recruitment of minority faculty is severely ham-
pered by the acute shortage of supply of minority
individuals having the requisite qualifications. For
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example, from 1977 to 1982, out of 1,067 Ph.D's
awarded in chemical engineering in the United
States, only 6 or less than 1 % were awarded to
blacks; out of 1,679 Ph.D's awarded in electrical en-
gineering, only 29 or less than 2 % were awarded
to blacks; and in European history, a field included
within the social sciences where blacks are generally
best represented, out of 1,165 Ph.D's awarded, only
6 or less than 1 % were awarded to blacks. Moreover,
business and industry keenly compete with educa-
tional institutions for the extremely limited number
of blacks who hold terminal degrees. Further, the
push to employ more minority faculty is a nation-
wide issue. Institutions throughout the country are
competing for the same limited supply and finding it
extremely difficult to increase the percentage of other-
race faculty. Mississippi universities are at a dis-
tinct competitive disadvantage in attempting to at-
tract, employ, and retain qualified black faculty mem-
bers. Due to Mississippi's difficulties in funding
higher education, faculty salaries are not competi-
tive with many larger universities; faculty salaries
tend to be several thousand dollars below national
averages; and salary increases for faculty have been
proportionately lower than in surrounding states
where the higher education dollar is not spread
among so many institutions with duplicate programs.
Non-competitive salaries are significant with respect
to the recruitment of minority faculty due to the lim-
ited supply and great demand for minority faculty
throughout the country which affords the black fac-
ulty member substantial leverage in financial ne-
gotiations.

The high demand for black faculty makes it dif-
ficult to retain those who are hired. Institutions out-
side Mississippi are frequently able to lure black
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faculty away with more financially attractive oppor-
tunities after the teachers have gained needed experi-
ence in Mississippi institutions. (U.S. Exhibit 969,
page 10; UJ.S. Exhibit 963, pages 22-23.)

Since 1974, the percentage of blacks hired by Mis-
sissippi universities exceeded the black representa-
tion in the qualified labor pool. There were some 53
more blacks hired in faculty positions than one would
have expected given the representation of blacks in
the qualified labor pool, and this pattern holds at
each of the five historically white institutions. (Board
Exhibit 430; Board Exhibit 214 through Roard Ex-
hibit 217; Board Exhibit 431.) Moreover, even
though the turnover rate for black faculty is higher
than for whites, the representation of blacks among
the faculty at each of the five historically white in-
stitutions is statistically in line with the relevant la-
bor market for faculty employment since 1974.
(Board Exhibit 207 through Board Exhibit 212.)

D. Institutional Mission & Academic Programs

1. Program Offerings and the Assignment of
Institutional Missions

The plaintiffs have alleged that segregation has
been perpetuated by the Board assigning the his-
torically white universities more comprehensive un-
dergraduate and graduate programs offering doc-
toral degrees than assigned to the black universities,
thus discouraging white students from attending
blackuniversities.

As stated above, at the; time the Board of Trus-
tees issued the Brewton Report in 1954, higher edu-
cation opportunities for blacks in the State of Mis-
sissippi were limited to the three black colleges which
offered undergraduate training in the areas of
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teacher education, agriculture, mechanical arts, and
the practical arts and trades. The white population
was served by five colleges, which offered a variety
of undergraduate programs complemented by exten-
sive offerings on the graduate and professional levels.
(U.S. Exhibit 29, page 148.) By the mid-1960's all
five of the historically white institutions offered
graduate work. Jackson State University was the
only historically black institution that offered grad-
uate work. (U.S. Exhibit 29.)

From 1967 through 1984, Jackson State Univer-
sity experienced a tremendous period of growth in
both the number and types of academic programs
offered. Academic programs were established in such
fields as industrial technology, computer science, mass
communications and meterology. Five schools-the
School of Business and Economics, the School of Edu-
cation, the School of Liberal Studies, the School of
Science and Technology and the Graduate School-
were established. The Graduate School grew from a
single master's degree in school administration to 35
master's degrees, 15 specialist's degrees and a doc-
torate in early childhood education. Accreditations
grew from regional accreditation by the Southern
Association of Colleges and Schools to numerous na-
tional professional accreditations in such areas as
teacher education, industrial technology, rehabilita-
tion education, chemistry, social work, art design,
music and public affairs and administration. (Board
Exhibit 463, pages 108-09).

By 1981, the three comprehensive historically
white institutions (Mississippi State University, the
University of Mississippi and the University of
Southern Mississippi) offered more programs than
the three historically black institutions. There was
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comparability, however, in the number of program
offerings between the regional universities of Alcorn Bo
State University and Mississippi Valley State Uni- str

varsity on the one hand and the two remaining his- un:

torically white institutions, Delta State University ha;
and Mississippi University for Women. No histori- un:
cally black institution then and now offers a pro- fin

fessional degree in programs such as law, medicine, col
dentistry, or pharmacy. (U.S. Exhibit 682.) Jackson pei
State University is the only historically black institu- ink

tion that offers degree programs above the specialist edi
level. (U.S. Exhibit 684.) edi

As a consequence of the 1974 Plan of Compliance at
and in conjunction with the academic program re-
view process commenced in 1980, the Board of Trus- als
tees in 1981 attempted to define the role and scope of un
its eight public universities in a document entitled m
"Mission Statements." (Board Exhibit 274). The ov(
document presented a trichotomous classification
scheme labeling each institution either "comprehen- St<
sive," "urban," or "regional." It is common within th
higher education practices to classify universities ac- hei

cording to "mission"--a term synonymous with "role sti
and scope." Such classifications are generally based 1ev
on the number and level of degree programs offered - sti

by an institution, the fields in which degrees are ph

granted, the extent to which an institution conducts nu
and receives funding for research, and areas of pub- th
lic service responsibility. The assignment of missions Sp
among institutions of higher learning is in fact neces- pre
stated by limited financial resources in the higher qu
education budgets. All institutions cannot offer ter- soi
minal degrees in all fields. Missions and special fields 3-g
of excellence must be assigned.

Dr. James Miillett, former President of the Uni- un
varsity of Miami (Ohio) and Chancellor of the Ohio

coi
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Board of Regents, testified that every state Board
struggles with the task of assigning missions to its
universities-that is, every state save one. Wyoming
has no such problem because it has only one state
university. Dr. Millett testified, and the court so
finds, that the missions assigned to the regional black
colleges and the regional white colleges should de-
pend on the financial resources of the state. Accord-
ing to Dr. Millett, some black students feel more com-
fortable and the cultural and social atmosphere for
education is better for some at black colleges than
at large, comprehensive universities; and that, there-
fore, black colleges do have a place so long as blacks
also have equal access to the large, comprehensive
universities and the state has sufficient funds to
maintain the black colleges and their duplicating,
overlapping programs of higher education.

The Board of Trustees thus designated Mississippi
State University, the University of Mississippi and
the University of Southern Mississippi as "compre-
hensive" universities which implied that these in-
stitutions offered the greater number and higher
level of degree programs than did the remaining in-
stitutions. The comprehensive designation also im-
plied that each institution was expected to offer a
number of programs on the doctoral level but not in
the same disciplines. Leadership responsibilities in
specific disciplines have been assigned to each com-
prehensive university in order to promote program
quality and the efficient utilization of limited re-
sources. (Board Exhibit 274; U.S. Exhibit 683, pages
3-8.)

As the only university designated as an "urban"
university, Jackson State University's role has been
defined as one oriented toward service of the urban
community, that is, the City of Jackson. Its mission
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is to instruct in research and public service with par-
ticular emphasis on the needs of the urban commun-
ity in which it is located. (Board Exhibit 274.) In
1981, and at the present time, the number and level
of programs offered at Jackson State University
were, and are, significantly greater than the average
offered at the "regional" Mississippi institutions,
Delta State University and Mississippi University
for Women, but less than that offered at the "com-
prehensive" institutions.

Alcorn State University, Delta State University,
Mississippi University for Women and Mississippi
Valley State University have received the designation
of "regional" universities. The "regional" designa-
tion signifies a more limited programmatic focus for
these institutions, that is, each is expected to restrict
course offerings to quality undergraduate instruction.
Apart from Alcorn State University's lan - grant ac-
tivities, research and public service resl: sensibilities
are to be limited. (Board Exhibit 274; U.S. Exhibit
683, pages 10-12).

2. Program Reduction and Program Duplication

In 1980, all programs below the doctoral level ex-
cept certain professional programs were subjected to
an intensive six-year review. (Board Exhibit 263,
chapter 1 and 2.) Implementation of the review proc.
ess included: (1) an exhaustive review by the
Board's staff of the program review literature and
instruments utilized in previous program reviews -
conducted across the nation; (2) compilation of re-
view documents covering the scope of prospective
reviews; (3) pilot review of a selected few programs
to test the process; (4) following pilot review, docu-
mentation of operational procedures for the review



143a

(Board Exhibit 266); (5) employment of profes-
sional consultants to review each program; and (6)
uniform utilization of data-gathering instruments
addressing such factors as program need, program
demand, student enrollment, courses taught, faculty
qualifications, degree requirements, degrees awarded,
employment of graduates, program relationship to in-
stitutional mission, and program costs (Board Ex-
hibit 268; Board Exhibit 269).

As a result of this review process, the Board or-
dered a substantial decrease in the number of pro-
grams, across degree levels at both the historically
black and the historically white institutions. The
average number of programs offered at the histori-
cally white institutions decreased from 77 to 52 at
the bachelor's level, 47 to 32 at the master's level,
9 to 4 at the specialist's level, and 12 to 11 at the
doctoral level. With respect to the historically black
institutions, the average number of programs de-
creased from 42 to 29 at the bachelor's level, 12 to 10
at the master's level, and 4 to 3 at the specialist's
level. Overall, a total of 43 programs were elimin-
ated at the three historically black institutions be-
tween 1981 and 1986 and a total of 227 programs
were eliminated at the five historically white institu-
tions over the same time period. (U.S. Exhibit 685,
page 87; U.S. Exhibit 685(v).)

The program reductions also had the effect of re-
ducing the amount of program duplication which had
existed within the Mississippi system of higher educa-
tion prior to 1981. As of 1986, however, program
duplication persisted. Program duplication refers to
those instances in which broadly similar programs
are offered at more than one institution. A program
is defined as necessarily duplicated if the presence of
that program is essential for the provision of general
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education or specialized education in the basic liberal
arts and sciences at the baccalaureate level. Program
duplication and necessary duplication refer to the core
programs, that is, programs that are considered to
be essential. Unnecessary duplication refers to those
instances where two or more institutions offer the
same nonessential or noncore program. Under this
definition, all duplication at the bachelor's level of
nonbasic liberal arts and sciences course work and all
duplication at the master's level and above are con-
sidered to be unnecessary.

In assessing the amount of unnecessary program
duplication existing within the Mississippi system of
higher education today based upon a comparison of
the historically black institutions and the historically
white institutions, disregarding institutional mission
and demand for programs, it is found that at the
bachelor's level, 34.6 % of the 29 programs offered at
the historically black institutions are unnecessarily
duplicated by the historically white institutions. At
the master's level, 9 of the 10 programs (or 90 %)
offered at the historically black institutions are un-
necessarily duplicated at the historically white in-
stitutions. There also exists a substantial degree of
unnecessary program duplication at the specialist
level between the historically black and historically
white institutions. (U.S. Exhibit 685 (f) (g). The
historically white institutions as a group have lower
percentages of duplication than the historically black
institutions since the historically white institutions
offer more programs than are offered at the black in-
stitutions. (U.S. Exhibit 685, page 11; U.S. Exhibit
685(c).)

Assessing the amount of unnecessary program du-
plication existing between the comprehensive versus
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noncomprehensive universities without consideration
of the historical racial designation of the institutions,
the court finds that at the bachelor's level 39.1% of
all courses offered at the noncomprehensive universi-
ties are duplicated or also offered at the comprehen-
sive universities. At the master's level, 87.9 % of the
programs offered at the noncomprehensive universi-
ties are also offered at the comprehensive universities.

Considering the amount of unnecessary program
duplication existing between the comprehensive uni-
versities versus the historically black and the his-
torically white noncomprehensive universities, the
court finds that 32.7%. of the programs offered by the
historically black universities at the bachelor's level
are unnecessarily duplicated by the comprehensive
universities. At the master's level, 86.2 % of the pro-
grams offered by the historically black universities
are unnecessarily duplicated by the comprehensive
universities. On the other hand, 48.9 % of the pro-
grams offered by the historically white noncompre-
hensive universities at the bachelor's level are un-
necessarily duplicated by the comprehensive univer-
sities. At the master's level, 92.9 % of the programs
offered by the historically white noncomprehensive
universities are unnecessarily duplicated by the com-
prehensive universities. Thus, a higher percentage
of unnecessary program duplication exists between
the historically white noncomprehensive universities
vis-a-vis the comprehensive universities than exists
between the historically. black universities and the
comprehensive universities. (Board Exhibit 262.)
Needless to say, this large amount of unnecessary
duplication of programs at institutions which in some
cases are less than 50 miles apart in sparsely popu-
lated areas is not a model of economic efficiency. For
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example, the unnecessary duplication of programs and
administrations by two noncomprehensive universi-
ties, Delta State and Mississippi Valley State, only
35 miles apart in the rural, financially strapped Mis-
sissippi Delta, cannot be justified economically or in
terms of providing quality education; and the un-
necessary duplication by Mississippi State Univer-
sity and Mississippi University for Women, only 20
miles apart in the eastern hill section of the state,
cannot be justified on an economic or efficiency basis;
however, this case is not about the efficiency or the
economic wisdom of higher education policies. It is
about the charge of racial discrimination in higher
education.

With respect to the relative quality and quantity
of programs offered, library volumes, and number of
faculty with doctorates and degrees from major re-
search institutions, differences do exist among the in-
stitutions. However, these differences do not appear
to be associated with traditional institutional racial
designations but simply correlate with whether an in-
stitution is comprehensive or noncomprehensive. Eur-
thermore, there is no pattern in program quality
among the noncomprehensive universities with re-
spect to race. (Board Exhibit 205; Board Exhibit
206; Board Exhibit 224-228; Board Exhibit 238;
Board Exhibit 241; Board Exhibit 244; Board Ex-
hibit 247; Board Exhibits 258-261.)

3. Off Campus Program Offerings

The plaintiffs charge that the Black universities
are kept in a secondary, segregated class by the off-
campus centers set up by comprehensive universities
near the campuses of the black universities, thus dis-
couraging whites in the area from enrolling in the
black institutions.
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a. The University Center at Jackson

On February, 1951, the Board of Trustees approved
the establishment by the University of Mississippi, in
cooperation with Millsaps College, a private institu-
tion, of an off-campus center on the Millsaps campus
in Jackson, Mississippi, the location of Jackson State
University. Beginning in the Summer of 1951, the
University of Mississippi offered credit and noncredit
adult- ening courses at the Millsaps Center. En-
rollment at the Center during the period 1956 through
1966 ranged from a high of 975 in Fall, 1958 to a
low of 284 in Fall, 1962. (U.S. Exhibit 913, stipula-
tions 1, 2, 6.)

In April, 1961, the Board of Trustees authorized
Mississippi State University to establish a resident
center at Belhaven College, a private Presbyterian
college in Jackson, Mississippi. During the 1964-65
academic year, 86 courses were offered and enroll-
ment reached 960 at the Belhaven Center. In the
Fall of 1964, the University of Southern Mississippi
also began offering courses in cooperation with Mis-
sissippi State University at the Belhaven Center.
(U.S. Exhibit 913, stipulations 8, 9, 12, 13.)

In May, 1964, the Executive Secretary of the Board
of Trustees and the Director submitted to the Board
of Trustees for its approval an agreement signed by
officials of the University of Mississippi, Mississippi
State University and the University of Southern Mis-
sissippi to establish a cooperative center in Jackson,
offering an improved program of continuing educa-
tion for residents of the immediate area. (Private
Plaintiffs Exhibit 367, stipulation 17.) In December,
1966, the, consolidation of the three Jackson exten-
sion centers was authorized by the Board of Trustees
and early the next year the Mississippi University
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Center in Jackson was established and was to be
op erated jointly by the three universities. The estab-
lishment of the University Center constituted a mer-
ger of the Jackson resident centers previously oper-
ated by the three universities. The granting of de-
grees at the University Center was not authorized at
that time. (U.S. Exhibit 913, stipulation 21).

On May 18, 1972, the Board of Trustees voted to
assign management responsibilities for the University
Center to Mississippi State University, the Univer-
sitv of Mississippi and Jackson State University. On
September 21 of the same year the University Center
was given den"ree-gran ting" status. The plIaintiffs al-
leged that the or'eration of this center near Jackson
State University competes with Jackson State and
tends to perpetuate the alleged segregated system.
The Plan of Compliance of May, 1974, proposed to
diminish the competition between Jackson State Uni-

versity and the programs offered by the historically
white universities at the University Center. At pres-
ent, Jackson State Univer"sity enjoys on-campus privi-
leges at the University Center and retains veto au-
thority ove' all programs offered at the Center by the
remaining institutions. Only limited graduate and
unique offerings of the historically white institutio'
remain.

b. The Natchez Center

The University of Southern Mississippi's rectnest
to establish a resident center in Natchez, Mississippi.
near Acorn State University, was approved by the
Board of Tvustees on June 21. 1962. The Natchez
Center enrolled its first students in the Fall of 1.962.
The curriculum was designed to offer adult students
three years of undergraduate work at Natchr.z and
contemplated a final year of studies--either at the
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main campus in Hattiesburg or at any other Missis-
sippi University upon transfer. During the Fall term
of 1962, there were 198 students attending 14 classes
at the Natchez Center. The Center is located approxi-
mately 40 miles from Acorn State University. (U.S.
Exhibit 912, stipulation 206; U.S. Exhibit 913, stipu-
lation 204.)

The Board of Trustees subsequently assigned the
management responsibility for the Natchez Center to
the University of Southern Mississippi and approved
the granting of baccalaureate degrees at the Center
in the fields of elementary and secondary education
and business administration-all of which were of-
fered by Alcorn State University. The Board of Trus-
tees, in 1972, instructed the presidents of the Univer-
sity of Southern Mississippi and Alcorn State Uni-
versity to meet and "establish the procedures whereby
Alcorn [State University] will participate signifi-
cantly in the instructional programs of the branch
campus in Natchez." (U.S. Exhibit 913, stipulation
223.) The Plan of Compliance called for the joint
participation of the two universities at the Natchez
Center, making specific provision that Alcorn State
University would teach 25 % of the baccalaureate and
master's degree courses offered at the Center. (U.S.
Exhibit 913, stipulation 366.)

On Februray 17, 1977, the Board of Trustees
transferred all responsibilities of the -nursing pro-
gram then offered by .the University of Southern
Mississippi at the Natchez Center to Alcorn State
University. At present, the University of Southern
Mississippi offers only noncredit extension courses at
the Natchez Center.
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c. The Vicksburg Resident Center

The Mississippi State University extension pro-
grams located at Vicksburg, Mississippi were recog-
nized by the Board of Trustees as a resident center
in May of 1952. (U.S. Exhibit 912, stipulation 733.)
Piitorto 1972, Mississippi State University offered
extension classes at the Vicksburg Center as part of
an in-service training program for Vicksburg public
school employees. In October, 1979, Alcorn State Uni-
versity was authorized by the Board of Trustees to
offer several courses at the Vicksburg Center. (U.S.
Exhibit 912, stipulation 739.) The next year a con-
sortium arrangement between the two schools was
approved. (U.S. Exhibit 912, stipulation 737..) Dur-
ing the 1984-85 school year, 19 students were enrolled
at the Vicksburg Resident Center, and 48 were en-
rolled in the center's engineering program. (U.S.
Exhibit 914, page 15.)

E. Mississippi State University and
Alcorn State University

The Land Grant Activities

Allegations were made by the plaintiffs that the
state discriminatorily on the basis of race deprives
Alcorn State University of funds and support in favor
of Mississippi State University. Both of these insti-
tutions are land grant institutions. A land grant
institution is defined as a college university entitled
to financial and programmatic support from the fed-
eral government pursuant to a series of statutes orig-
inating with the Morrill Acts enacted by Congress in
1862 and 1890. The Morrill Act of 1862 allowed
states to either sell federal land equal to 30,000 acres
and place the proceeds into an endowment, or to re-
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ceive scrip in lieu of land. The colleges so set up were
to teach agricultural and mechanical arts, in addition
to the traditional courses of study. The next major
piece of legislation, entitled the Hatch-George Act,

passed by Congress in 1887, (referencing the Morrill-
Wade Act, authorized the appropriation of funds to
support agricultural research. In 1914, Congress
passed the Smith-Lever Cooperative Extension Act,
providing for agricultural extension for farmers.
These three congressional acts defined the land grant
college to be an institution that provides instruction
in agriculture and mechanical arts, research in agri-
culture through the experimental stations, and exten-
sion of knowledge to farmers through cooperative
extension programs. In 1890, Congress passed the
second Morrill Act which allowed states at their dis-
cretion to designate institutions to provide educa-
tional opportunities for blacks in agriculture.

Like many states, Mississippi has two land grant
universities. Mississippi State University, established
in 1878, as an agricultural mechanical arts college,
has, since its inception, served as the institution desig-
nated by the state to receive federal funds pursuant
to the first Morrill Act. Alcorn State University
serves as the state's 1890 institution, that is, the land
grant institution designated by the state to receive
funds pursuant to the second Morrill Act.

In 1888, the state accepted the provisions of the
1887 Hatch Experimental Station Act and gave Mis-
sissippi State University the authority to receive and
expend such funds. Alcorn State University was
given no powers relative to the Hatch Act even
though the congressional enabling legislation did not
limit the state to granting this power only to Missis-
sippi State University, but allowed for the inclusion

4
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of Alcorn State University. (U.S. Exhibit 913; U.S.
Exhibit 695(a), page 2.) In 1916, the Mississippi
Legislature accepted the provisions of the Smith-
Lever Cooperative Extension Act of 1914 and gave
Mississippi State University the exclusive authority
to receive and expend such funds. (U.S. Exhibit
912.) The State of Mississippi was not required by
the federal enabling legislation to allocate this func-
tion equally to the 1862 and 1890 institutions. One
year later, the experimental station and cooperative
extension programs were placed under the admini-
strative control of Mississippi State University.
(U.S. Exhibit 695(a), page 3.) In 1942, Mississippi
State University was authorized to acquire land
through the experimental station that was later re-
named the Mississippi Agricultural and Forestry Ex-
perimental Station (hereinafter referred to as
"MAFES"). It was not until 1972 that Alcorn State
University was authorized by state legislation to con-
duct a branch experimental station at Alcorn. (U.S.
Exhibit 695(a), pages 4-5). The Alcorn Branch Ex-
periment Station is funded by the State of Mississippi
through MAFES. The Alcorn Branch Experiment
Station is an organizational unit of MAFES which is
in turn an organizational unit of Mississippi State
University.

1. Instruction

Consistent with congressional directives, federal
support for instruction in agriculture, while limited,
is and has been equally divided between P Icorn State
University and Mississippi State .Jnivcrsity. The
state funds for instruction are allocated by the Board
of Trustees according to a funding formula. The
court finds that the state funding for instruction in
agriculture is based on objective educational criteria,
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and that the financial allocations to Alcorn State
University and Mississippi State University are edu-
cationally sound and reasonable and not affected by
racial considerations.

2. Research

The state's program of agricultural research is
heavily concentrated at Mississippi State University.
The genesis of this agricultural research activity was
the Hatch Act of 1887, which provided for the crea-
tion of agricultural experiment stations in connection
with the first Morrill Act colleges. Since 1888, by
state statute and with federal concurrence, Hatch Act
funds received by the state have been assigned to
Mississipp'i State University for support of the state's
experiment station. See Miss. Code Ann. { 37-113-17
(1972). The Mclntyre-Stennis Act of October 19,
1962 (16 TJ.S.C. § 582a, et seq.) provided for a pro-
gram of forestry research at agricultural experiment
stations established under the first Morrill Act and
the Hatch Act. Hatch Act funds, McIntyre-Stennis
Act funds, and state matching funds are expended
and accounted for by MAFES. MAFES, charged by
federal and state policies to discover new knowledge
for public benefit, is an integral part of Mississippi
State University and yet is a separately funded en-
tity. MAFES is funded at the state level by direct
legislative appropriation and not by Board of Trus-
tees allocation of general funds for higher education.

The United States Department of Agriculture
(USDA), through its Cooperative State Research
Service Division (CSRS), oversees the state research

-- program. Federal appropriations are administered
by CSRS which provides direction and control to state
experiment stations throughout the country, admin-
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sisters research on a regional basis, and oversees a
national system of agricultural research. No evidence
was offered to suggest any discriminatory purpose,
intent or effect in connection with Mississippi's role
in agricultural research. For many years, MAFES
has had a working relationship with faculty and ad-
ministration in agriculture at Alcorn State Univer-
sity. Beginning in the late 1960's and formalized in
1971, MAFES and Alcorn State University joined in
an effort resulting in the creation of the Alcorn
Branch of MAFES. This was "forward" legislation
serving as a model for other states.

Prior to 1967 the role of 1890 institutions was
principally the teaching of agriculture and related
subjects. In 1967 some limited research funds were
earmarked by Congress for such institutions; these
appropriations were increased in 1972 and were ap-
propriated directly to the 1890 institutions under the
1977 Farm Bill (7 U.S.C. @ 3101, et seq.). Section
1445 of the Farm Bill appropriated funds for agri-
cultural research at 1890 colleges and simultaneously
required the director of the state agricultural experi-
ment stations and the research director of the 1890
institutions to jointly develop a comprehensive pro-
gram of agricultural research for the state. Pur-
suant to this directive, 1MAFES and Alcorn State Uni-
versity jointly coordinated the development of a state-
wide comprehensive program; Alcorn State University
also conducts its own research program and conducts
research through its participation in the Alcorn
Branch of MAFES. All officials directly involved in
experimental station programs in Mississippi charac-
terize the relationship between Mississippi State Uni-
ver'sity and Alcorn State University as excellent. Al-
corn State University has received limited state legis-
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lative appropriations for agricultural research since
1971.

3. Cooperative Extension

Cooperative extension is a cooperative venture
among the USDA, land grant colleges, and county
government, jointly financed by Congress, state legis-
latures, and county governments. Cooperative exten-
sion began with the Smith-Lever Act of May 8, 1914
(7 U.S.C. § 341, et seq.) and now encompasses four
areas: agricultural and national resources programs;
home economics or family living; 4-H youth develop-
ment; and community development. The purpose of
state cooperative extension is to help farm families
improve their farm operations, to help farm-related
businesses improve their operations, to help individu-
als gain knowledge to improve family living, and to
improve rural community life. Since 1916, by state
statute and with federal concurrence, Smith-Lever
fund's received by the state have been assigned to
Mississippi State University. See Miss.Code Ann.
§ 37-113-19 (1972). The Mississippi Cooperative Ex-
tension Service (hereinafter referred to as "MCE S"),
an off-campus educational arm of Mississippi State
University and separately funded by federal, state,
and county governments, is the entity administering
the Mississippi extension program. See generally
Wade v. Mississippi Cooperative Exte ns ion Service,
372 F.Supp. 126 (N.D.Miss.1974). MCES is funded
at the state level by direct legislative appropriation
and not by Board of Trustees allocation of general
funds for higher education.

The Extension Service of the USDA administers
direction anl control for the state program, including
detailed plans of work and financial reports. No evi-
dence was offered to suggest any discriminatory pur-
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pose, intent o! effect in connection with the state's
role in cooperative extension work, that is, that access
to cooperative extension programs is in any way in-
fluenced by racial considerations.

For many years, MCES has operated a branch at
Alcorn State University. Beginning in 1970, Congress
earmarked extension funds specifically for 1890 insti-
tutions, and under the 1977 Farm Bill certain federal
funds were appropriated directly to those institutions.
Section 1444 of the Farm Bill appropriated funds to
1890 colleges for extension, stipulating that the work
to be carried out would be submitted as part of the
State Plan of Work, and Congress directed that the
state director of the cooperative extension service and-
the extension administrator of the 1890 institution
jointly develop a comprehensive program of extension
for the state. This in fact occurs between MCES and
Alcorn State University with the result that, with
MCES cooperation, Alcorn State University conducts
its own extension work serving small-scale farmers in
13 counties and participates in the development of the
state-wide comprehensive program. The Extension
Service insures that the MCES and Alcorn State Uni-
versity extension programs are supplementary to one
another rather than du.plicative. Alcorn State Uni-
versity receives limited state legislative appropria-
tions for cooperative extension work.

F. Funding of the Eight Universities

The plaintiffs allege in this suit that the black citi-
zens are deprived of equal protection of the law be-
cause of discriminatory funding of the eight universi-
'ies which favors the traditionally white universities
over the traditionally black universities. State fund-
ing for general support of the basic educational and
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operating activities of the eight universities is pro-
vided in the form of an annual lump sum appropria-
tion to the Board of Trustees. It is the Board of
Trustees' responsibility to allocate the general support
appropriation among the respective institutions. Miss.
Code Ann. @ 37-101-15 (1972). The general support
appropriation does not include funds for capital im-
provements, the Mississippi Agricultural and Forestry
Experiment Station, or the Mississippi Cooperative
Extension Service.

The ~Board of Trustees employs a budgeting equa-
tion referred to as the "funding formula" as the
primary basis for determining the level of support for
each university. Instruction-based, the Mississippi
formula is tied to the educational activities of the
universities. Such funding formulas are commonly
used in higher education throughout the nation. The
Board of Trustees has utilized the present instruction-
based model since 1974.

Budgetary allocations to each university are based
on the number of the previous year's student credit
hours multiplied by the dollar rate per student credit
hour with allowances made as to the field and level
of study and mission of the institution. This figure,
referred to as "investment in instruction," is deemed
to be a specified percentage of an institution's total
educational and general need with this percentage
varying according to the mission of the institution.
Following calculation of investment in instruction,
other educational and general needs are determined,
an appropriate inflation factor is applied to render the
calculation current, and deductions are made for
funds to be self-generated by the institutions, again
according to mission.
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The Board of Trustees determines investment in
instruction by field of study for the reason that some
disciplines and programs are less expensive to teach
than other disciplines. Also, the Board of Trustees
calculates instruction investment by level of study
since lower level classes (freshman and sophomore)
are less expensive than upper-level instruction (junior
and senior) and substantially less expensive than
graduate study. The institutional groupings are made
according to mission not only because of such dif-
ferences in program offerings but also due to signifi-
cant distinctions in research and public service re-
sponsibilities.

In determining the cost of instruction at each of the
institutions of higher learning, the Board of Trustees
examines the number of programs and courses taught
the previous year at a given institution, the current
academic year, and the actual credit hours generated
by those classes for each level of study. When the
Board of Trustees receives this information from each
university at the end of each academic year, Board
employees then visit each campus and audit the
courses to verify the accuracy of the credit hour ac-
tivity report. From this information the Board of
Trustees determines what the cost per credit hour is
at each institution. Once cost per credit hour is estab-
lished in each of the various disciplines for each level
of study, the institutions are grouped by mission and
then the average cost per credit hour for each group is
calculated.

There are three groups for the purposes of making
average cost estimates. Group I consists of the com-
prehensive universities. Group II is the urban uni-
versity, Jackson State University. Since there is only
one university with that mission designation, the
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Board of Trustees decided to include also the Uni-
versity of Southern Mississippi for the purposes of
establishing an average. The Board of Trustees justi-
fies the inclusion of the University of Southern Missis-
sippi with Jackson State University on the basis that
it is the closest to Jackson State University in size in
terms of number and level of programs. Group III
includes the remaining institutions, that is, the re-
gional universities, including Alcorn State University,
Delta State University, Mississippi Valley State Uni-
versity, and Mississippi University for Women. An -
average group rate for each of these groups is thus
determined and then applied to the total credit hours
taught at the individual universities. Multiplying
total credit hours taught times the average group
rate will yield the cost in instruction at each univer-
sity.

The formula group rate for instruction, as deter-
mined by the formula, is then set at a certain percent-
age of total need. Cost for instruction is said to repre-
sent 45 % of the total nee-d for the comprehensive uni-
versities, 47.5 % for the Group II institutions, and
50 §4 for the Group III institutions. This amount is
then expanded by a certain percentage in order to
cover all other functional areas, such as research, pub-
lic service, student services, operations, and mainte-
nance, aend institutional support. Again, this percent-
age is set according to mission classification. Thus,
cost in instruction for Group I institutions, repre-
senting 45% of total need, is expanded by 55 % to
cover the other functional areas. At the Group II in-
stitution, the cost in instruction is expanded by 52.5%
and the Group III institutions' cost in instruction is
then expanded by 50 §4. The resulting figure is then
expanded again to take into account inflation since
the figures used in calculating institutional need are
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based on the previous year's data. Finally, each insti-
tution is expected to self-generate a portion of its
budget. Group I institutions are expected to generate
approximately 32 of their total need; these amounts
are to be derived from student fees, other sales and
services of educational activities, and charges for

public service activities. The Group II institution is
expected to self-generate 30 . of its budget needs,
and the Group III institutions are expected to self-
generate 26 of their budget needs. Deducting' the
self-generated amount as described above will yield
the total request for appropriations for the particular
institution for the upcoming academic year.

The court heard expert witnesses testify pro and
con on the issue of whether the present funding for-
*mula unconstitutionally discriminates against the pre-
dominantly black universities and therefore against
the plaintiffs themselves. Studies have shown that the
quality of educational institutions has not risen dra-
matically until they have attained considerable size-
usually surpassing 10,000 full-time students. Instead
of trying to divide more evenly the limited annual
appropriation received by the Board of Trustees, it
appears to the court that the Board would do well to
build the quality and size of one of the comprehensive
universities to that of universities in adjacent states
which have created one leading flagship institution
for the state, e.g., University of Arkansas, University
of Tennessee, and Louisiana State University. Then
the students of the state, black and white, would have
educational opportunities available to them from at
least one leading research university which do not now
exist with scattered competing institutions clamoring
for larger parts of the limited lump sum appropria-
tion. The state is not required by the United States
Constitution to maintain even a single university, and
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a fortiori, not eight. Of course if a state chooses to
create and maintain public universities it must fund
and administer them without regard to race or sex.
MUW v. Hogan, 458 U.S. 718, 102 S.Ct. 3331, 73
L.Ed.2d 1090 (1982). The establishment of a large,
comprehensive, research institution which is open to
all the qualified citizens of the state without considera-
tion of race is a course of action not in contradiction
to the Constitution or the laws of the United States.
Politically, to channel the amount of money from the
annual appropriation necessary to develop and sup-
port a flagship university, although economically and
educationally advantageous to the state, would be an
unpopular action with some alumni and in the areas
served by the other universities if it would decrease
the funding of the other seven. The Board of Trustees
has recognized that the students of this state would
have higher quality educational opportunities if funds
are taken from institutions whose continued funding
is economically illogical and use them in improving the
larger comprehensive institutions; however, the legis-
lature has not agreed on a course of action in which
the economic and educational advantages clash with
the political considerations.

The funding formula does not treat the predomi-
nantly bhck institutions inequitably. Mississippi
Valley State University, for example, benefits sub-
stantially under the institutional groupings. The
grouping of Mississippi Valley State University with
the other three regional universities, particularly
Delta State University, has given Mississippi Valley

3 The Board announced its decision in 1986 to close Mis-
sissippi University for Women, Mississippi Valley State Uni-
versity, the Veterinary School at Mississippi State University,
and the Dental School at the University of Mississippi.
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State University significantly higher funds for in-
struction than the sums actually expended for in-
struction. Conversely, Delta State University has
been consistently funded at rates below sums actually
expended for instruction. (Board Exhibits 361-364.)
Jackson State University has also greatly benefited
from having been grouped with the University of
Southern Mississippi. (Board Exhibits 361-364.)

The Board of Trustees has on occasion departed from
the pure formula allocation. Such departures, how-
ever, have benefited the predominantly black institu-
tions. For the period 1981-82 through 1986-87, Mis-
sissippi Valley State University received $1,518,923.00,
Alcorn State University received $1,101,167.00, and
Jackson State University received $552,759.00 more
than otherwise would have been received under a pure
formula allocation. During the same time period Mis-
sissippi State University received some $4,134,846.00
less, and the University of Southern Mississippi
$3,775,936.00 less than called for by the formula.
(Board Exhibit 360.)

Comparing Mississippi institutions with their peers
in surrounding states, the court finds that the three
comprehensive universities were under-funded by
more than 15 % when cQmpared to institutions of
similar mission in the Southeast region. Jackson
State University, however, was 9 % above the re-
gional average for like institutions, and the four re-
gional institutions in Mississippi were more than
25 % above the regional average for institutions of
comparable mission in other states. Similar patterns
have prevailed in Mississippi at least over the past
decade. The plaintiffs have argued and alumni have
called for a change in the funding of the universities
which would allow the smaller predominantly black
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universities to "keep up" with or "compete" with the
larger predominantly white universities. The court
notes that even respected newspapers have editor-
ialized in favor of this position.4 Such an argument
is misplaced. A regional institution has a mission,
a purpose, that is not designed for the "keeping-up"
with or "competing" with the comprehensive univer-
sities. The funding allocation to the Board of Trus-
tees is of a limited amount. The comprehensive uni-
versities must of necessity receive the larger amounts
if they are to remain capable of carrying out their
missions. Authorities advocate that they should re-
ceive more dollars per student. As long as the larger,
comprehenisve universities are open to all qualified
students, both black and white students gain.

G. Facilities

From 1964-65 to 1984-85, statewide full-time
equivalent enrollment at the eight universities nearly
doubled to a peak of approximately 45,000 students.
(U.S. Exhibit 836(b).) Enrollment growth was ac-
companied by a substantial increase in campus space
and plant investment. (U.S. Exhibit 835, page 27;
U.S. Exhibit 836(e) ; U.S. Exhibit 836(1).) The
state's r esponse to the increase in enrollment over
this twenty-year period was inconsistent in the early
years in the sense that a disproportionate share of
the funds allocated for faculty expansion was re-
ceived by the historically white institutions. In more
recent years, significant expenditures have been made
to increase the physical facilities at the historically
black institutions. Despite having only approximately
25 % of the total system-wide enrollment, the his-

' See The Clarion. Ledger, Jackson Daily News, August 21,
1987 Editorial.
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torically black institutions received 39 % of the state
appropriations from 1970 through 1980 for new con-
struction, and from 1981 through 1986 received 51 %
of such funds. (Board Exhibit 304, page 1; Board
Exhibits 326-330; Board Exhibit 344.) During the
period 1981 through 1986, the state building com-
mission allocated over 30 % of all major repair and
renovation appropriations to the predominantly black
institutions. (Board Exhibits 331-338.)

The expendituure of substantial funds by the State
of Mississippi in response to the increasing student
enrollment in the higher education system resulted in
a significant expansion of campus facilities at each
institution. Campus space may be measured either in
terms of gross square feet or net assignable square
fee. Gross square feet is an architect's term measur-
ing the outline of the floors of a building and adding
these to reach a total square footage. Net assignable
square feet is a smaller number than gross square
feet, representing the amount of space available for
functional purposes and would exclude vestibules,
halls, closets, etc. The total increases in campus gross
square feet from 1960-61 to 1984-85 range from
682,000 gross square feet at Delta State University
to almost 3.3 million gross square feet at Mississippi
State University. During the first five years (1960-
65), Alcorn State University, Jackson State Uni-
versity, and the University of Southern Mississippi
achieved a growth rate of 100%. In the most recent
five-year period (1980-85), additions to plant range
from 0 to 5 percent, with the exception of Jackson
State University, which achieved a growth rate of 21.5
percent. Overall, space on the eight university cam-
puses expanded from 6.5 million gross square feet in
1960 to 18.2 million gross square feet today and replace-
ment value (in constant dollars) increased from ap-
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approximately $200,000,000.00 to over $920,000,000.00.
(U.S. Exhibit 836.)

Perhaps the most useful indicator of facilities re-
sources is the amount of functional or net square feet
of space per full-time equivalent student. The Uni-
versity of Southern Mississippi, a historically white
comprehensive institution, has the smallest amount of
net square feet per full-time equivalent student. When
all eight institutions are ranked, the historically black
institutions rank second, third, and seventh in total
square feet per full-time equivalent. (U.S. Exhibit
836 (k).) From the way in which the eight Mississippi
universities fall within the rankings, the court finds
that there is no correlation between the amount of
campus space and the historical racial designation of
the institutions.

Over the past 25 years, the historically black insti-
tutions consistently had a higher increase than did the
historically white institutions in gross square feet and
net square feet added. The historically black institu-
tions experienced increases in total space of 381 %
while the historically white institutions experienced
increases of 150 %. The historically black institutions
increased by 76 ' in gross square feet per student
while historically white institutions increased 26%.

The physical l)lant of the higher education institu-
tion is a basic tool to facilitate its educational pro-
grams. There is a close relationship between facili-
ties and the development or expansion of academic
programs. A recent publication by the Carnegie Foun-
(lation reported that 62K of the students surveyed
stated that facilities were the most important factor
in their interest in an institution. The particular mix
of facilities found at a given institution defines its
"character." Objectively, one might include such fac-
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tors as the age and construction type and design of
campus buildings, their condition, ease of access, ex-
tent of land holdings, ability to expand, and visual
images in defining institutional character. The sub-
jective factors include the opinions of the academic
community and the media and the opinions of parents,
alumni, and students.

The character of the historically black institutions
in 1954 was acknowledged to be inferior or unequal to
that of the historically white institutions at that time.
The facilities at the historically black institutions in
1954 were deemed to be adequate for undergraduate
education. In 1986, the character of Jackson State
University changed to that of what would be expected
at a research university with limited ability to con-
duct research at the graduate level. With respect to
the present-day character of Alcorn State University
and Mississippi Valley State University, the court
finds facilities commensurate with institutions with an
undergraduate mission.

Mr. Richard Dober of Cambridge, Massachusetts,
a noted lecturer and author of over fifty books on
campus planning andl adviser to China on educational
facilities, studied the physical facilities of the eight
institutions in Mississippi. Mr. Dober testified he
found no correlation between the racial identity of
the institutions and the quality of the facilities at the
institutions and the court so finds.

H. Governance

The Board of Trustees of the Institutions of
Higher Learning

The Board of Trustees consists of thirteen members
appointed by the governor, with the advice and con-
sent of the Mississippi Senate. Twelve members are
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appointed to twelve-year terms, in groups of four,
every four years. Ten of the twelve members are to
be appointed from and must be residents of the sev-
eral designated districts (Congressional or Missis-
sippi Supreme Court Districts), and two are to be
appointed from the state at large. The thirteenth
member is appointed "for the University of Mis-
sissippi . . and shall have a vote only in matters
pertaining to the University. . ." This member,
known as the Trustee for the LaBauve Fund, serves
a four-year term.' (Miss. Cost. Sec. 213-A (1890) ;
U.S. Exhibit 1, page i; U.S. Exhibit 636, page 1).
There are no stated written criteria for selection of
board members. Those appointed to serve on the
Board of Trustees have represented various profes-
sional backgrounds.

No black person was appointed to the Board of
Trustees from 1932 through 1971. The first black
person to serve on the Board of Trustees, Dr. Robert
Walker Harrison, was appointed in 1972. Since that
appointment, three additional blacks have been ap-
pointed and three blacks presently serve on the Board.
Elected by the membership of the Board of Trustees,
blacks have served as president and vice-president of
the Board. Blacks have also served as chairmen of
numerous Board committees. A close working rela-
tionship and strong sense of collegiality exist among
white and black Board members.

The 1 oard of Trustees selects an executive secre-
tary who, inter alia, employs necessary professional

4 H.Con.Res. 19 (1987) (Miss.) (H01.H87R193.AHS) pro-
posed to amend Section 213-A, Mississippi Constitution of
1890, by deleting the provision for the LaBauve Trustee. This
proposal was ratified in the November, 1987 election thereby
concluding the abolishment of this trustee position.
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staff, subject to Board approval. (U.S. Exhibit 636,
page 8.) The Board's first two black professional
staff members were not employed until 1974. (U.S.
Exhibit 936, page 36.) At present, the staff respon-
sible for the day-to-day operations of the Board of
Trustees consists of twenty-three persons, six of
whom are black. Moreover, four of the six blacks on
this staff are professionals. Apart from the main-
tenance staff, the other major staff segment employed
by the Board of Trustees is responsible for overseeing
the guaranteed student loan program. This group
consists of approximately fifty persons, seventeen of
whom are black.

III. Conclusions of Law

A. General

The private plaintiffs' claims are based upon the
Thirteenth and Fourteenth Amendments, 42 U.S.C.
$ 1983, Title VI of the Civil rights Act of 1964,
42 U.S.C. @ 2000d, et seg., 34 C.F.R. Part 100 (ad-
minis trative regulations effectuating Title VI), and
42 U.S.C. § 1981. See Guctrdians Association v. Civil
Service Conmnission, 463 U.S. 582, 103 S.Ct. 3221,
77 L.Ed.2d 866 (1983) (private cause of action im-
plied in Title VI). The claims of the United States 6

are based upon the Fourteenth Amendment and Sec-

4 The Attorney General of the United States, upon receipt
of a referral from the Department of Education, has the au-
thority to sue on behalf of the United States to enforce
statutory requirements and contractual assurances of non-
discrimination made pursuant to the operation of federally
assisted programs administered by public institutions of
higher education. Section 602 of Title VI of the Civil Rights
Act of 1964, 42 U.S.C. § 2000d-1; United States v. Marion
County School District, 625 F.2d 607, 611-13 (5th Cir.1980).
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tons 601 and 602 of the Civil Rights Act of 1964,
42 U.S.C. @& 2000d and 2000d-1. 7

The defendants do not dispute that Mississippi law
forbade interracial education at the university level
up to the time of the decision in Meredith v. Fair,
305 F.2d1 343 (5th Cir.1962). Defendants' racially
segregative policies at that time encompassed the
areas of: (1) student enrollment, (2) maintenance
of branch centers by the historically white univer-
sities in close proximity to the historically black uni-
versities, (3) employment of faculty and staff, (4)
provision and condition of facilities, (5) allocation of
financial resources, (6) academic program offerings,
and (7) racial composition of the governing board
and its staff. The fundamental issue before the court
at this time, however, is whether the defendants are
currently committing violations of the Thirteenth and
Fourteenth Amendments, Title VI and 42 U.S.C.

7 As recipients of federal financial assistance, the State of
Mississippi and its agencies exercising management and con-
trol of the public colleges and universities are prohibited
from discriminating against any individual on the basis of
race, color or national origin. Section 601 of Title VI essen-
tially prohibits discrimination which violates the Equal Pro-
tection Clause of the Fourteenth Amendment. Regents of the
University of California v. Bakkice, 438 U.S. 265, 281-87, 98
S.Ct. 2733, 2743-46, 57 L.Ed.2d 750 (opinion of Powell, J.) ;
id. at 327, 98 S.Ct. at 2767 (opinion of Brennan, J.) (19'78).
Section 604 of the Civil Rights Act of 1964, 42 U.S.C.

2000d-3, does not bar the United States from maintaining
an action under Title VI that is, in part, aimed at eliminating
the segregation of faculties at institutions of higher learning.
Caulfieldc v. Boar d of Edcacltion of thae C'ity of N' ew York ,
632 F.2d 999, 1005 (2d Cir.1980) ; United States v. Jeffersont
County Boarc of Education, 372 F.2d 836, 883 (5th Cir.1966),
aff'd cn banc, 380 F.2d 385 (5th Cir.), per cu riam cert. denied,
389 U.S. 840, 88 S.Ct. 67, 77, 19 L.Ed.2d 103, 104 (1967).
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1981. This case differs in an interesting way from
the usual lawsuit. The usual complaint charges that
certain facts exist at the time of filing suit and he
evidence at trial is retrospective-that is, it los 3

back to events that allegedly occurred prior to the
filing. In this case the issue is over what the facts
are at the time the case is being tried, 12 years after
the filing of the case.

At the very least, a state choosing to operate a
system of public higher education has the duty to
adopt and implement good faith, racially nondis-
criminatory policies and practices. Black applicants
must be admitted to public institutions of higher edu-
cation "under the rules and regulations applicable to
other qualified candidates." Florida ex rel. Hawkins
v.Board of Control, 350 U.S. 413, 414, 76 S.Ct. 464,
465, 100 L.Ed 486 (1956): Sweatt v. Painter, 339
U.S. 629, 636, 70 S.Ct. 848, 851, 94 L.Ed. 1.114
(1950) ; Missouri ex rel. Gaines v. Canada, 305 U.S.
337, 352, 59 S.Ct. 232, 237, 83 L.Ed. 208 (1988).
Where a state has previously maintained a racially
dual system of public education established by law,
it assumes an "affirmative duty" to reform those poli-
cies and practices which required or contributed to
the separation of races.'Milliken v. Bradley, 433
U.S. 267, 290, 97 S.Ct. 2749, 2762, 53 L.Ed.2d 745
(1977). See also Sw'an n v. Charlotte-Mecklenburg
Board of Education, 402 U.S. 1, 15, 91 S.Ct. 1267,
28 L.Ed.2d 554 (1971). At the elementary and sec-
ondary education level the courts have defined the
affirmative duty to include also the elimination of all
"vestiges" or effects of the former de lure segregated
system. Green r. School Board of New Kent County,
391 U.S. 430, 88 S.Ct. 1689, 20 L.Ed.2d 716 0(1968).

The courts are unanimous in holding that the af-
firmative duty to dismantle a racially dual structure
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in the elementary and secondary levels applies also
in the higher education context. See, e.g., Geier v.
University of Tennessee, 597 F.2d 1056 (6th Cir.
1979) ; United States v. State of Alabama, 628
F.Supp. 1137 (N.D.Aia.1985) a Norris v. State
Council of Higher Education, 327 F.Supp. 1368
(E.D.Va.) (three-judge court), aff'd, sub nor.,
Board of Visitors of the College of William & Mary
2. Norris, 404 U.S. 907, 92 S.Ct. 227, 30 L.Ed.2d 180
(1971) ; Lee v. Macon County Board of Education,
317 F.Supp. 103 (M.D.Ala.1970) (three-judge
court), afj'd in material part, 453 F.2d 524 (5th Cir.
1971) ; Alabama State Teachers Association (ASTA)
v. Alabama Public School and College Authority, 289
F.Supp. 784 (M.D.Ala.1968) (three-judge court),
af'd, 393 U.S. 400, 89 S.Ct. 681, 21 L.Ed.2d 631
(1969). There is, however, substantial disagreement
on the question of whether the scope of the duty is as
broad in the higher education context as has been
defined and applied in the elementary and secondary
education context.

Several courts, relying on the Supreme Court deci-
sion in Green v. School Board of New Kent County,
391 U.S. 430, 88 S.Ct. 1689, 20 L.Ed.2c1 716 (1968),
have concluded that some level of racial mixture at
previouslyy segregated institutions of higher learning

is not only desirable but necessary to "effectively"
desegregate the system. See Geier v. Alexander, 801
F.2d 799 (6th Cir.1986). Others, relying on the Fifth
Circuit authority Alabama State Teaches Associa-
tion ("ASTA") v. Alabama Public School a'nd Col-
lege Aulhority, 289 F.Supp. 784 (M.D.Ala.1968),
maintain that a state's affirmative duty is satisfied

^ Overruled by 11th Circuit, 828 F.2d 1532 (11th Cir.1987),
but not on merits of case.
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by the good faith adoption of race-neutral policies
and procedures. See Artis v. Board of RegeZt.s of the
University System of Georgia, No. CV479.251 (slip
op.) (S.D.Ga. February 2, 1981) (unpublished).

Upon consideration of the pertinent case law the
court is of the opinion that the more narrowly de-
fined duty set forth in ASTA should control in this
case. The Supreme Court in Gree'n struck down a
"freedom of choice" plan that was designed to de-
segregate elementary and secondary schools but which
had failed to appreciably alter the racial identifia-
bility of the schools. Focusing on the results of offi-
cial actions rather than on the apparent presence or
absence of good faith underlying such action, the
Court required affirmative steps, including the estab-
lishment of mandatory attendance zones, "which prom-
ise realistically to convert promptly to a system with-
out a 'white' school and a 'negro' school, but just
schools." Green, 391 U.S. at 442, 88 S.Ct. at 1696.
As is apparent from a contextual reading of Green
andl subsequent Supreme Court and lower court deci-
sions considering the nature and extent of the state's
duty to lesegregate at the elementary and secondary
level, the affirmative (luty as lelinleated in these cases
rests upon the traditional power vested in local school
authorities to dictate attendance patterns in compul-
sory elementary and secondary school systems, that is,
to order certain students to attend certain schools.
The circumstances in the higher education field, how-
ever, are different.

In ASTA, l .aintiffs challenged a proposed expan-
sion of a historically white higher education institu-
tion located in close proximity to a historically black
nstitution alleging that the state officials overseeing

the proposed expansion failed to adequately consider
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how the expansion could be carried out so as to maxi-
mize integration and the enhancement of facilities
and programs found at the historically black school.
289 F.Supp. at 789. The court, however, rejected
plaintiffs' arguments that school officials were under
an obligation to choose policy alternatives which max-
imized the integration of component institutions.
Based on what it perceived to be certain qualitative
differences existing between elementary-secondary
schools and institutions of higher learning, the court
accordingly refused to adopt the proposition that the
scope of the affirmative duty in higher education ex-
tended as far as in elementary and secondary educa-
tion. Id. Instead, the ASTA court concluded that the
affirmative duty to disestablish or "dismantle" a dual
higher education system is fulfilled by the adoption
and implementation of "good faith nondiscriminatory
policies." Id. at 789-90. Writing for the three-judge
court, Judge Frank M. Johnson stated:

Higher education is neither free nor compulsory.
Students choose which, if any, institution they
will attend. In making that choice they face the
full range of diversity in goals, facilities, equip-
ment, course offerings, teacher training and
salaries . . . . From where legislators sit, of
course, the system must be viewed on a state-
wide basis. In deciding to open a new institu-
tion or build a branch or expand an existing in-
stitution, and in deciding where to locate it, the
legislature muse consider a very complicated pat-
tern of demand for and availability of the above-
listed variables, including, also, impact on the
dual system. We conclude that in reviewing such
a decision as to determine whether it maximized
desegregation we would necessarily be involved,
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consciously or by default, in a wide range of edu-
cational policy decisions in which courts should
not become involved.

ASTA, 289 F.Supp. 788. The court concluded by
stating that:

[A]s long as the State and a particular institu-
tion are dealing with admissions, faculty and
staff in good faith the basic requirement of the
affirmative duty to dismantle the dual system
on the college level, to the extent that the sys-
tem may be based on racial considerations, is
satisfied.

Id. at 789-90. The Supreme Court affirmed by per
curiam decision ASTA's holding that good faith im-
plementation of nondiscriminatory policies satisfies
the state's affirmative duty to desegregate a higher
education system. ASTA, 393 U.S. 400, 89 S.Ct.
681, 21 L.Ed.2d 631 (1969). Sec also Lee v. Macon
County Board of Education, 453 F.2d 524, 527 (5th
Cir.1971) (observing that the principles of public
school desegregation have not been applied to in-
stitutions of higher learning in same manner as have
been applied to elementary and secondary schools).

The ASTA court made a distinction between the
state's duty in the higher education field as distin-
guished from the secondary and elementary educa-
tion areas. This distinction was buttressed by the
Supreme Court's recent decision in Bazemore v. Fri-
day, 478 U.S. , 106 S.Ct. 3000, 92 L.Ed.2d 315
(1986). Bazemore in part involved a fourteenth
amendment challenge of the North Carolina Exten-
sion Service 4-H and Homemaker Clubs which had
been racially segregated by law prior to 1965. 106
S.Ct. at 3012. Even though the clubs continued to
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exhibit marked racial imbalance, the Court found
that the Extension Service had "disestablished seg-
regation" by adopting a policy allowing all club mem-
bers to freely choose which club they wished to join.
1'" ?.Ct. at 3013. The Court distinguished Green's
condemnation of "ineffective" freedom of choice plans
in local public schools on the grounds that "while
school boards customarily have the power to create
school attendance areas and otherwise designate the
school that particular students may attend, there is
no statutory or regulatory authority to deny a young
person the right to join any club he or she wishes
to join." Id. Thus, Bazenore draws a clear distinc-
tion between elementary and secondary education
systems and those systems where admissions are tra-
ditionally determined by voluntary choice. In the
latter context, the affirmative duty to desegregate
does not contemplate either restricting choice or the
achievement of any degree of racial balance.

The court perceives no inconsistency with respect
to the Supreme Court decisions Green and Bazem ore
and the ASTA decision. These decisions stand in
harmony for the proposition that the scope of the af-
firmative duty to disestablish a former de jure seg-
regated system of education is to be defined in ac-
cordance with the degree of choice individuals enjoy
as to whether they wish to attend college at all and,
if so, which one. Where "choice" is traditionally con-
trolled by the state, in elementary and secondary edu-
cation, the state is required to exercise its control in
a way which maximizes the ra cial integration of com-
ponent institutions. Although the continued racial
identifiability of educational institutions per se is
not violative of the Constitution of Title VI, see
Dayton Board of Education v. Brinkran, 433 U.S.
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406, 419-20, 97 S.Ct. 2766, 2775, 53 L.Ed.2c1 851
(1977), the question of whether the state has ful-
filled its affirmative duty in the elementary and sec-
ondary sphere is determined by assessing the results
of state policy, that is, whether the policies imple-
menteci in fulfillment of the affirmative duty have
substantially affected the racial mix of the schools
involved. The overwhelming emphasis on the results
of official policy in this context is appropriate since
direct official control over attendance decisions can
be expected to produce an immediate tangible impact
on racial attendance patterns.

In the college and university education context,
however, where individuals have traditionally enjoyed
free choice as to whether and when to attend school,
the courts have considered it inappropriate to re-
quire state officials to maximize integration when as-
sessing official action vis-a-vis the affirmative duty
to disestablish a former de :iure segregated system.
The wisdom of this approach does not rest solely
upon traditional notions, however. It also rests on
the qualitative distinctions existing between the post-
secondary and the elementary-secondary education
systems. Elementary and secondary schools in a
single district tend to be fungible in the sense that
they generally strive towards uniformity in offerings,
facilities and services. The opposite is true in higher
education. A special emphasis is placed upon the rela-
tive uniqueness of the separate institutions comprising
a public system of higher education. Indeed, the
uniqueness of institutions which results from the con-
fluence of course offerings, services, size, location,
faculty and students found at each institution, ex-
plains why freedom of choice is so valued and why the
courts have not required the restriction of student
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choice in higher education. Thus, given that the state
is not obligated to control student choice in fulfilling
its duty to disestablish a former de ,jmre segregated
system of higher education, it would be inappropriate
to emphasize the relative degree of integration of each
institution in determining whether the state has satis-
fled its duty. While student enrollment and faculty
and staff hiring patterns are to be examined, greater
emphasis should instead be placed on current state
higher education policies and practices in order to in-
sure that such policies and practices are racially neu-
tral, developed and implemented in good faith, and do
not substantially contribute to the con tinuecd racial
identifiability of individual institutions. See Brink-
man, 433 U.s. at 413, 97 S.Ct. at 2772; Milliken,

418 U.s. at 744-45.

B. Student Admission, Recruitment and Retention

1. Use of the ACT Assessment

Should the Pre-Med Student Have Lower Entrance
Requirements Than the Tight End?

The private plaintiffs and the United States claim
that the defendants continue to deny students equal
access to the system of higher education on the basis
of race. This challenge centers principally on the use
of the ACT test scores as a requirement for admis-
sion to each of the eight institutions. The plaintiffs

argue that the evidence shows the Board of TrusteesI adopted and has continued to use the ACT testing re-
quirement for the purpose of minimizing the numbers
of black persons eligible to enroll in the system of
higher education and segregating black persons within
that system, in violation of the Fourteenth Amend-
ment andl Title VT, 42 U.S.C. @ 2000d1 et seq. See, e.g.,
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Washing ton v. Davis, 426 U.S. 229, 239-40, 242, 96
S.Ct. 2040, 2047-48, 2049, 48 L.Ed.2d 597 (1976).

Plaintiffs argue that the analytical factors deline-
ated in Village of Arlington Heights v. 1M/fetropolitan
H ousing Development Corp., 429 U.S. 252, 266-68, 97
S.Ct. 555, 564-65, 50 L.Ed.2d 450 (1977), applied to
the facts in the instant case, demonstrate the discrimi-
natory intent on the part of the Board of Trustees
with respect to both the adoption of the ACT require-
ment and its continued use. Plaintiffs contend that
two of the A rlington Heights factors in particular-
an evaluation of the historical background of the deci-
sion and the specific sequence of events leading up to
the challenged decision-support the conclusion that
the ACT standard was originally adopted by the Board
of Trustees in 1962 after James Meredith had, applied
for admission to the University of Mississippi, in
order to minimize the desegregation of the historically
white institutions. As support for their contention
that the continued use of the ACT requirement is
motivated by discriminatory intent, plaintiffs note
"that the [standard] bears more heavily on one race
than another." Washington v. Davis, 426 U.S. at 242,
96 S.Ct. at 2049. Further, it is contended that the em-
ployment of differing ACT requirements at each of
the various institutions in effect channels those black
persons eligible for admission to historically black
institutions, thereby perpetuating the racial status
quo. It is also argued that the use of the ACT min-
imum score requirement is marked by "substantial
departures," Arlington Heights, 429 U.S. at 267, 97
S.Ct. at 564, in the sense that the Board of Trus-
tees has used the ACT test scores in a manner incon-
sistent with the policies of the American College
Testing Program, which recommends the considera-
tion of high school grades in conjunction with the
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ACT test scores in making admission decisions, with
the effect of reducing the numbers of blacks who
might otherwise be eligible for admission if grades
were included.

We start with the proposition that no educational
requirement is permissible if adopted and maintained
for a discriminatory purpose. See Arlington Heights,
429 U.S. at 256, 97 S.Ct. at 559; Washington v. Davis,
426 U.S. 238, 96 S.Ct. at 2046. While the circum-
stances surrounding the Board of Trustees' adoption
of the ACT assessment in 1962 lead this court to find
that the ACT assessment was in fact adopted ".
because of, not merely in spite of its adverse effects
upon an identifiable group," Personnel Administrator
v. Feeny, 442 U.S. 256, 279, 99 S.Ct. 2282, 2296, 60
L.Ed.2d 870 (1979), much time has passed since 1962
and much has transpired with respect to the Board of
Trustees' student admissions policies. First, it should
be noted that the Board of Trustees did not adopt
specific ACT test score minimums for the institutions
of higher learning in 1962. It was not until May
of 1976, effective the Fall of 1977, that the Board of
Trustees established minimum ACT scores for college
admission. The policy stipulated that no student was
to be admitted to any institution as a first-time fresh-
man who failed to achieve an ACT score of 9. The
policy at that time also provided that those institu-
tions presently requiring higher minimum ACT scores
were to continue those requirements. The circum-
stances surrounding the adoption of this minimum
ACT test score in 1976, however, do not indicate that
this policy was adopted for discriminatory purposes.
It is apparent to the court that legitimate questions
were raised at that time with respect to the level of
scholastic l)reparation of entering freshmen.
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The court also find that the Board appropriately
justified its varying ACT minimum test score require-
ments within the university system by acknowledging
the potentially deleterious impact upon institutional
enrollments, particularly at the three historically black
institutions, if a uniform score were adopted. It was
clear that setting an ACT minimum score of 15 for
the historically black institutions would decimate exist-
ing student enrollments. Although conceding that an
ACT score of 9 was a shockingly low level of achieve-
ment for university-bound students, the Board of
Trustees recognized that the realities of the student
body composition at that time required that a low
score be utilized at those universities. During the
past several years, the gap which had existed between
the historically white and the historically black institu-
tions as to ACT minimum scores has narrowed con-
siderably.

The court also finds adequate justification for the
Board of Trustees' decision not to adopt high school
grades as a component of the admission requirements.
Evidence was presented at trial which indicated that
the Board of Trustees was, and continues to be, con-
cerned about grade inflation and the lack of com-
parability in grading practices and course offerings
among Mississippi's diverse high schools. Further-
more, the ACT organization advised the Board of
Trustees in 1976 that although inclusion of grades
with ACT test scores was a sound indicator of both
level of preparation and likelihood of success at the
freshman level in college, the use of the ACT test
score alone was also a valid indicator. ACT's posi-
tion remains unchanged.

There have been a number of other revisions of the
admission requirements which, given the circum-
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stances existing during such times, indicate that the
Board of Trustees was in fact responding to legiti-
mate educational and fiscal concerns and not to the
relative racial mix at the historically white institu-
tions. Most recently, and consistent with a concern
regarding the academic readiness of entering fresh-
men, the Board of Trustees in July, 1982 adopted
high school course requirements for implementation in
the Fall of 1986. There is strong evidence that the
adoption of the core curriculum requirement has in
fact raised the level of academic preparation of enter-
in g freshmen as measured by an improvement on the
ACT test scores of those students completing the core
curriculum requirements.

The court finds that the current admission policies
and procedures, including the particular use to which
the ACT assessment is put, were not adopted for
racially discriminatory purposes and are reasonable,
educationally sound, and racially neutral. There can
be no doubt that the ACT test score is a reliable in-
strument frequently used as an integral component of
college admission standards. As previously noted,
every state in the United States has at least one in-
stitution making use of the ACT data anl it is the
predominant admission test in some 28 states. In
addition to providing a highly relevant status report
on student school achievement, the ACT, as a stand-
ardized instrument, enables Mississippi educators to
assess uniformly the level of academic prep aration of
students graduating from high schools across the
state. In addition, the positive correlation between
performance on the ACT and academic achievement
during the freshman year at Mississippi universities
is well established.

While average ACT scores do differ among Missis-
sippi black students as contrasted with Mississippi

Ls
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white students, the Board-established minimum ACT
scores are extremely modest levels of required per-
formance. Nationally, 95 % of all ACT tested stu-
dents score 9 or above and over 70 % of all students
score 15 or above. Nine out of every ten ACT tested
students in Mississippi, including 80% of all black
students, score 9 or above on the ACT; and students
who achieve a 9 on the ACT English and social studies
tests are only reading at a ninth grade level. Indeed,
the Board of Trustees' admission standards are even
more modest than the recently adopted NCAA Propo-
sition 48 which requires achievement of specified ACT
composite scores in order for student athletes to be
eligible to participate in athletics. Beginning in Au-
gust, 1988, all student athletes must achieve an ACT
composite score of 15 and at least a 2.0 grade point
average on a 4.0 scale. Unlike the Board's stand-
ards, there are no exceptions to this 15 requirement
and, further, the Board does not require students to
achieve the 2.0 grade point average. The court is of
the opinion that it would be regressive to order the
universities of this state adopt an admissions policy
in which entering pre-med and pre-law students have
lower admission requirements than a physical educa-
tion student who is on scholarship to play tight end.

In the absence of a showing of intentional discrimi-
nation, The standards under the Fourteenth Amend-
ment and Title VI do not require the state to modify
or lower valid admission or other educational stand-
ards even if those standards have a disparate impact
on minority or other-race students and even if there
exist other reasonable alternatives with less disparate
impact. As the Fifth Circuit Court of Appeals has
held in LULAC v. Texas, 793 F.2d 636, 649 (5th Cir.
1986), a case involving an attack on admission stand-
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ards for a teacher education program in a formerly
segregated higher education system, "even a state that
formerly practiced de jure segregation is not required
by the [Equal Education Opportunity] Act to suspend
or lower valid academic standards." Similarly, a Title
VI violation is established either under the standard
"disparate impact" analysis or the affirmative duty
outlined above, "only if the challenged test is not a
reasonable measure of a bona fide educational require-
ment." Id. The rationale for this rule is simple. "If
the [challenged educational standard is valid, enjoin-
ing its use would not, in any meaningful way, counter-
act the effects of past segregation, but might simply
serve to perpetuate a dual standard," id., by reinforc-
ing the stereotype that minority students cannot sat-
isfy generally applicable educational standards and by
diluting educational benefits offered to all students,
black and white. Indeed, if valid academic standards
were lowered to eliminate a disparate impact, this
would simply serve to lock in, not correct, any educa-
tional deficiencies suffered by black children in ele-
mentary and secondary schools, by "celebrating and
perpetuating the hollow certification that accompanied
black graduation pre-Brown v. Board of Edu cation,"
Deborah P. v. Turlington, 654 F.2d 1079, 1085 (5th
Cir.1981) (Tjoflat, J., dissenting from denial of re-
hearing en banc).

If Title VI is construed to prohibit the establish-
ment of reasonable academic standards simply be-
cause they tend to reinforce the racial identifiability
of previously segregated colleges, it might well be
argued that formerly black schools are obliged to
raise academic standards if this reduces black par-
ticipation or increases white representation. No such
rule, however, can be derived from -the Constitution

L:
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or Title VI. In addition, the Supreme Court has con-
sistently emphasized that courts "are particularly ill-
equipped to evaluate [academic decisions]" and that
this consideration "warn [s] against any such judi-
cial intrusion into academic decision-making." Board
of Curators of the University of Missouri v. Horo-
witz, 435 U.S. 78, 92, 98 S.Ct. 948, 956, 55 L.Ed.2d
124 (1978).

As to plaintiffs' argument that current admission
policies in effect "channel" black students to the his-
torically black universities, the only pertinent data
presented at trial revealed that the utilization of the
ACT composite score of 15 as a requirement for ad-
mission at the historically white institutions and the
use of an ACT composite score of 13 at the histori-
cally black institutions do not substantially contribute
to the continued racial identifiability of Mississippi
universities. The historically black institutions are
not predominantly black because black students who
first preferred to attend a historically white institu-
tion were "channeled" to black institutions after fail-
ing to achieve a test score of 15. As previously
pointed out, practically all the black students who
applied to predominantly white universities in the
Fall of 1986 were accepted.

Finally, private plaintiffs also suggest that the cur-
rent admission standards perpetuate the prior inten-
tional discrimination at the elementary and secondary
school levels. Plaintiffs cite Geier v. Alexander, 801
F.2d 799 (6th Cir,1986) for the proposition that the
Board of Trustees must "compensate" for unequal
educational opportunities at lower educational levels.
Although Geier alluded that a district court's consid-
eration of conditions in public elementary and sec-
ondary school systems was appropriate in fashioning
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a remedial plan, that is a far cry from establishing
a duty to consider the conditions found at the ele-
mentary and secondary levels. Further, the Fifth
Circuit's holding in L ULAC is clear that higher edu-
cation systems are under no legal obligation to "com-
pensate" or "remedy" constitutional infirmities exist-
ing at the elementary and secondary school levels.
L ULAC, 793 F.2d at 647.

Given the foregoing, the court finds that current
Board admission policies in force among the institu-
tions of higher learning, including the use of the ACT
test scores in conjunction with the core curriculum
requirement, are inherently reasonable and educa-
tionally sound after giving due consideration to the
discriminatory taint attached to ACT requirements
by the Board of Trustees' initial adoption of the ACT
assessment in 1962.

2. Student Recruitment and Retention

The defendants have for a number of years made
well known their desire to attract and recruit minor-
ity race students at each institution, especially the
historically white institutions. Each institution im-
plements various techniques in accomplishing this
objective. For example, universities employ other-
race recruiters charged with specific responsibility
for recruiting other-race students. Multi-racial re-
cruiting teams are frequently used. In addition, re-
cruitment brochures and other university publications
highlight a commitment toward other-race participa-
tion. Indeed, with respect to the universities' recruit-
ment initiatives at high schools and junior colleges,
the Board of Trustees has prohibited recruitment at
schools which fail to execute an agreement allowing
multi-racial recruiting teams. The evidence also
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shows that other-race students who choose to attend
any of the eight Mississippi institutions enjoy de-
segregated campus environments.

The above practices are reasonable and affirmative
efforts by the defendants with respect to the recruit-
ment of other-race students at each institution. Al-
though recruitment of minority students is a com-
petitive business, every institution within the system
seems to strive for increased enrollment of students
of all races. Such competition was understandably
affected each institution's ability to attract other-race
students. We find, in any event, that other-race re-
cruitment efforts have been successful and evince
the defendant's commitment to the maintenance of a
state-wide system which not only speaks of a non-
discriminatory policy and practice but also affirma-
tively encourages minority participation in the sys-
tem. The statistics presented at trial also demon-
strate success in that the actual representation of
blacks in the freshman classes at Delta State Univer-
sity, Mississippi State University, Mississippi Univer-
sity for Women, and the University of Southern
Mississippi is in statistical parity with the represen-

a.. .f blacks in the qualified pools. The proof
sh.ws L1wat qualified blacks and qualified whites are
equally likely to apply, be accepted, and enroll at
these universities. While the University of Missis-
sippi is absent from this list, there is no evidence to
suggest that the lack of black student applications to
the University of Mississippi is clue in any way to
official discriminatory polices or practices.

Pursuant to the terms set forth in the 1974 Plan
of Compliance, defendants have expended consider-
able efforts toward improving the retention rate of
minority students by developing and implementing
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ties which flows from the mission designations. The
plaintiffs' attack on the policies follows two relatively
distinct arguments. First, plaintiffs argue that the
affirmative duty to disestablish a former de jure seg-
regated system of higher education should be de-
fined and applied in a way so as to ensure both equal
access to the system and the substantial integration
of all component institutions. Equal access to the
system is provided by the elimination of racially dis-
criminating policies and the implementation of race-
neutral student admission and faculty and staff hir-
ing policies and procedures. With respect to inte-
gration, while implicitly acknowledging that Baze-
more and ASTA speak against the state being under
an obligation to directly influence student attendance
choices by implementing, for example, quotas or at-
tendance zones, plaintiffs argue that the state must
seek to maximize the racial integration of component
institutions through the modification and manipula-
tion of policies in areas which indirectly affect and
condition student attendance choices, especially poli-
cies in the areas of programs, facilities and funding.
It is argued that the modification of existing policy
in these areas by increasing the level, number and
type of programs and facilities found at the his-
torically black institutions would serve to entice
greater numbers of white students to attend the his-
torically black schools. For example, it is argued that
the offering of one or more popular Ph.D programs
at a black institution, that are not available at a
white institution, would attract more white students
to the black institution.

Regardless of the context, the affirmative duty to
disestablish a former de jure system is to be defined
in unyielding terms to ensure that all student ad-
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mission and faculty and staff hiring policies and pro-
cedures operate on a racially neutral I basis. And al-
though the affirmative duty has been defined to in-
clude also an interest in fostering the racial integra-
tion of educational institutions once segregated by
law, the lengths to which the state must go to in-
tegrate its institutions vary according to the degree of
control the state possesses over attendance patterns
and according to the nature and extent of any inter-
ests which may serve to counterbalance the interest
in integration. Thus, for example, in Green, the Su-
preme Court placed upon the defendants the obliga-
tion to adopt mandatory attendance zones in an effort
to force some degree of integration in formerly seg-
regated elementary schools. In ASTA, on the other
hand, the court declined to require the defendants to
use the proposed expansion of university level educa-
tional offerings as an opportunity to enhance a local
historically black institution so as to enable the black
school to attract greater numbers of white students.
The court based its decision upon a recognition of
the many interests and factors which confront de-
cision-makers at the higher education level and which
serve to counterbalance the desire to integrate each
institution. ASTA, 289 F.Supp. at 788. "From
where legislators sit, of course, the system must be
viewed on a statewide basis. In deciding to open a
new institution or build a branch or expand an ex-
isting institution . . the legislature must consider
a very complicated pattern of demand for and avail-
ability of [such variables as institutional goals, fa-
cilities, equipment and course offerings] including,
also, the impact on the dual system." Id. The ASTA
court therefore concluded that the Constitution does
not require school officials to pursue policy alterna-
tives which happen to offer the greatest integrative
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potential at the expense of legitimate racially neu-
tral policies. This court agrees with the holding and
the underlying rationale set forth in ASTA.

Plaintiffs also argue that the differentiation which
exists among the component institutions in the areas
of mission, facilities, equipment and funding are dis-

parities causally related to the former de jure sys-
tem since in these areas "normal administrative prac-
tices should produce schools of like quality, facilities
and staffs." Swann, 402 U.S. at 18-19, 91 S.Ct. at
1277. It is therefore argued that the assignment of
missions, which is claimed to have favored the his-
torically white institutions at the expense of the his-
torically black institutions, and defendants' alloca-
tion of educational resources among the institutions
commensurate with the mission designations consti-
tute a denial of equal educational opportunity to the
students choosing to attend the historically black in-
stitutions. It is further argued that given these con-
tinuing disparities between the historically black and
the historically white institutions "the victims of dis-
criminating conduct [have not been restored] to the
position they would have occupied in the absence of
such conduct." Milliken v. Bradley, 433 U.S. at 280,
97 S.Ct. at 2757. Plaintiffs accordingly contend that
the defendants' duty to disestablish the former de
jure system has not been satisfied until the dispari-
ties in programs, facilities, equipment, and financing
have been eliminated through the enhancement of the
historically black institutions and their equalization
with the historically white institutions.

Preliminarily, the court notes that the plaintiffs'
argument as set out above comes dangerously close
to suggesting that institutions are accorded rights
under the equal protection clause. There should be no
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doubt, however, that the equal protection clause has
no application to acts of the state taken with respect
to its own political subdivisions and agencies. Wil-
liams v. Mayor and City Council of Baltimore, 289
U.S. 36, 40, 53 S.Ct. 431, 432, 77 L.Ed. 1015 (1933) ;
Trenton v. New Jersey, 262 U.S. 182, 187, 191, 43
S.Ct. 534, 538, 67 L.Ed. 937 (1923) ; County De-
partment of Public Welfare v. Stanton, 545 F.Supp.
239, 242 (N.D.Ill.1982). Such entities, as creations
of the state, simply have no privileges and immuni-
ties against the state and are incapable of experienc-
ing injury under the equal protection or due process
clauses of the Fourteenth Amendment. See Triplett
v. Tiemannm, 302 F.Supp. 1239, 1242-43 (D.Neb.
1969).

As the court has previously observed, a system of
higher education, comprised of a number of separate
institutions serving different goals and fulfilling var-
ious needs and governed by a common authority, is
inherently different from elementary and secondary
school systems, which are not marked by diversity but
rather are characterized by uniformity. The court
therefore does not find as persuasive those authori-
ties relied upon by the plaintiffs in support of their
argument that were it not for the former de ,jure
system one would have expected and found institu-
tions of substantially the same type, number, and
level of program offerings, mission and facilities. To
be sure, in reviewing the evidence offered in this case,
the court has found a number of differences existing
among and between the institutions of higher learn-
ing. The court cannot state, however, that such dif-
ferences are "disparities" reminiscent of the former
de Jure system. Instead, such differences in pro-
grams, mission, facilities and funding are usually
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found, and are to be expected, within a system of
higher education which includes eight institutions
throughout the state. Surely it cannot be soundly
argued that the state should allocate equal monies to
each institution. Such a practice would foster medi-
ocrity or worse. It appears to the court that the very
limited higher education dollars are too widely dis-
persed among too many institutions already. As long
as qualified students, black and white, can attend the
type and quality of available institutions they choose,
there is no denial of equal protection. The court will
address particular areas of concern in the sections
which follow.

1. The Assignment of Missions

Plaintiffs argue that the way in which the defend-
ants allocated missions in 1981 in essence freezes in
the effects of past discrimination since the three ma-
jor historically white institutions were the only in-
stitutions to receive a comprehensive designation, thus
ensuring their continued receipt of the greater share
of the available educational resources. Plaintiffs im-
pliedly suggest, too, that the defendants' designation
of missions, relegating the three historically black in-
stitutions to relatively inferior status by classifying
these institutions as either "urban" or "regional,"
was racially motivated. Plaintiffs conclude by stat-
ing that the affirmative duty requires that the cur-
rent mission classifications be disregarded and that
the historically black institutions' academic programs
be enhanced in an effort to equalize offerings vis-a-
vis the historically white institutions.

The court finds plaintiffs' argument to be unper-
suasive. Plaintiffs' argument if accepted could lead
the court to conclude that they want to continue the
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existence of predominantly black and predominantly
white colleges but continue them on an equal quality
basis with each other. Ignoring the Plessy v. Ferguson
doctrinal overtones to plaintiffs' argument, the court
finds that the defendants' designation of missions in
1981 was not motivated by a discriminatory purpose
but was instead necessitated and justified by a need
to conserve scarce educational resources. It is obvi-
ous that the allocation of missions based on the then
existing programs, facilities and other educational
resources found at each institution would best serve
the goal of resource conservation. Just as in ASTA,
the defendants in the instant case were and are un-
der no constitutional duty to utilize the opportunity
presented by their decision to define and delimit in-
stitutions by mission as a way to maximize the racial
integration of component institutions. Furthermore,
in view of the fact that the system of higher ecluca-
ion and each of the member institutions are accessi-
ble to graduating high school students on racially
neutral grounds, it cannot be seriously contended that
the designation of missions discriminatorily impacts
on students enrolled in the urban or regional institu-
tions. The court therefore finds that the current mis-
sion designations are rationally based on sound edu-
cational policies and are not violative of the equal
protection clause.

2. Unnecessary Program Duplication

During the trial, plaintiffs attempted to demon-
strate that a substantial degree of unnecessary pro-
gram duplication continues to exist within the system
of higher education in Mississippi despite the recent
inroads made by the Board of Trustees in lessening
the amount of duplication. Apparently, this evidence
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was intended to produce a logical inference that the
level of unnecessary program duplication existing
between historically black institutions and the histori-
cally white institutions has a negative effect on white
student choice to attend the historically black institu-
tions. The plaintiffs accordingly contend that the de-
fendants are required to eliminate existing program
duplication in a way that would enhance the program
offerings of the historically black institutions, that is,
eliminating the unnecessarily duplicative programs
from the curriculum of the historically white institu-
tions.

As detailed above, however, the defendants are
under no duty to undertake efforts to enhance the his-
torically black institutions without regard to the vari-
ous other competing interests which influence policy
choices in the higher education area, primarily
money. Furthermore, there is no proof that unneces-
sary program duplication is directly associated with
the racial identifiability of institutions. In addition,
there is no proof that the elimination of unnecessary
program duplication would be justifiable from an edu-
cational standpoint or that its elimination would have
a substantial effect on student choice. Indeed, the
experience of other courts assessing the relative im-
pact of the elimination of unnecessary programs be-
tween historically white and historically black insti-
tutions indicates that the elimination of such pro-
grams would have little impact. See, e.g., Artis, slip
op. at 4. In any event, there is no showing in this
case that the elimination of unnecessary programs
within the system of higher education in Mississippi
would be feasible, educationally reasonable, or would
offer any hope of substantial impact on student choice.
The court therefore finds that the continued existence
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of unnecessary program duplication within the system
of higher education does not constitute a violation of
defendants' affirmative duty.

3. Facilities
The court does not perceive a racially discrimina-

tory pattern existing with respect to the allocation
and condition of facilities when measuring facility
resources by the amount of net square feet per full-
time equivalent student. The historically black insti-
tutions have over the past 15 years received a higher
proportionate share of state appropriations for capital
improvements. While having only approximately
25 %) of the total enrollment, the historically black
institutions received 39 % of state appropriations
from 1970 through 1980 for new construction; and
from 1981 through 1986 they have received 51% of
such funds. The distribution of funds for capital im-
provements clearly evinces a good faith affirmative
effort on the part of the defendants to provide ade-
quate facilities at the historically black institutions in
accordance with their defined mission. While there is
a need for repair of facilities at the historically black
institutions, the court finds the same need exists
across all institutions. We thus perceive no racial
pattern with respect to the condition of facilities.

4. Financing

Plaintiffs also advance the argument that the de-
fendants have failed to equitably allocate financial
resources at the historically black institutions. It is
argued that if one examines the issue of financial al-
locations by grouping the historically white institu-
tions and the historically black institutions, one
clearly finds allocations which favor the historically
white institutions.
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Plaintiffs' analysis disregards the allocation and
definition of missions. It also ignores the relationship
between the number and level of programs and the
funding necessary to carry out those programs. If
one follows mission precepts, no racial correlation can
be inferred from an analysis of financial allocations
to institutions on a per full-time equivalent student
basis. Higher total per full-time equivalent student
revenues and expenditures are found to differ be-
tween the comprehensive and noncomprehensive insti-
tutions; but this is true between white comprehensive
and noncomprehensive institutions as well as black
noncomprehensive institutions. Such differences are
not indicative of educationally unreasonable or in-
equitable treatment of the historically black institu-
tions. The educational expectation is that institutions
with greater program breadth and research emphasis
and greater emphasis on technical programs will re-
flect the higher per student total revenues and ex-
penditures. Thus, while differences in level of fund-
ing obviously exist, these differences are not account-
able in terms of race but rather are explained by
legitimate educational distinctions among institutions.
The court finds influential the question posed by the
defendants. If from the total funding allocated by
the legislature, funds that had been allocated to a
comprehensive university were taken by the Board
and transferred to a black noncomprehensive univer-
sity, thereby decreasing the availability or quality of
a program or programs at the comprehensive univer-
sity, what would be the effect on the black students
attending the comprehensive university? Approxi-
mately 30 ' of all black college students attending
four-year colleges in the state attend one of the com-
prehensive universities. To follow the plaintiffs' argu-
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meant to its ultimate conclusion would decrease the
quality of the programs available to that 30 %;: of the
state's black students.

5. Land Grant Activities

Plaintiffs also argue for increased funding and re-
source allocation to the Alcorn State University's land
grant programs. Plaintiffs point out that the land
grant programs offered at Mississippi State Univer-
sity are vastly superior to those afforded students in
the land grant programs at Alcorn State University.
Plaintiffs contend that the factors which mark the
Mississippi State University program as superior, for
example, the greater breadth of course offerings and
research opportunities, are the product of years of
discrimination. It is also argued that additional re-
sources for Alcorn State University would increase
other-race presence at Alcorn and black participation
in land grant activities.

Insofar as plaintiffs' argument can be construed as
suggesting that Alcorn State University has standing
to challenge the way in which the state has historically
and at present allocates its educational resources
among the institutions of higher learning, the court,
as detailed above, finds that Alcorn State University
is incapable of raising a legally cognizable challenge
to such allocations. See Williams v. Mayor and City
Council of Baltimore, 289 U.S. at 40, 53 S.Ct. at 432.
To the extent plaintiffs' contentions are made on be-
half of the students and faculty of Alcorn State Uni-
versity, we find that black citizens have equal access
to the remaining institutions of higher learning, in-
cluding Mississippi State University, and that there-
fore plaintiffs have failed to make a showing that
educational opportunity in the land grant area is in
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any way restricted. As the court has previously
found, the defendants have allocated funds for land
grant instruction in accordance with a racially neu-
tral and an educationally sound funding formula.
Further, the differentiations made by the defendants
with respect to the nature of the land grant programs
offered at the two land grant schools are educationally
sound and are not motivated by discriminatory mo-
tive. Finally, the affirmative duty as defined by this
court does not require the defendants to manipulate
institutional missions, program offerings and facili-
ties in an effort to maximize the racial integration of
component institutions. Accordingly, the court finds
plaintiffs' contentions to be without merit.

D. Faculty and Staff Employment

The private plaintiffs and the United States contend
that a review of historical and current patterns of
employment of faculty and administrators, by race,
reveals that this pattern, alone, continues to designate
universities as intended for black or white students in
accord with the institutions' historical racial desig-
nation. It is argued that because the defendants' f or-
mer de jure system also encompassed faculty and
staff employment, .as well as the Board of Trustees
staff employment, the affirmative duty to dismantle the
former segregated system extends as well to this area.
Further, plaintiffs point to alleged specific instances
of discriminatory conduct directed towards black fa-
culty and staff at several of the historically white
institutions. It is argued that this evidence of inten-
tional discrimination establishes a violation of the
Fourteenth Amendment and 42 U.S.C. § 1981.

The evidence shows, however, that the defendants
have adopted racially neutral hiring policies with re-
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spect to faculty and all staff at each of the institutions
of higher learning, including the Board's own staff.
Consistent with the defendants' stated objective of in-
creasing employment of other-race faculty, the pre-
dominantly white institutions expend substantial af-
firmative efforts each year in attempting to attract
and employ other-race faculty. There is an acute
shortage of qualified black faculty applicants through-
out the United States, and practically all universi-
ties are competing for a limited number of black
teachers. Despite the acute shortage of supply of qual-
ified minority faculty existing nationwide, the defend-
ants' affirmative action policies have borne consider-
able fruit. Since 1974, the percentage of blacks hired
exceeds the black representation in the qualified labor
pool. Moreover, even though the turnover rate for
black faculty is higher than it is for whites clue to the
high demand for black faculty existing nationwide,
the present representation of blacks among the faculty
at each of the five predominantly white institutions is
statistically in line with the relevant labor market for
faculty employed since 1974.

The court is not aware of any additional minority
faculty and staff recruitment procedures the defend-
ants could implement which would assure greater mi-
nority faculty and staff representation at the predom-
inantly white institutions and minority staff represen-
tation within the Board of Trustees' own organization.
The court, therefore, finds that the defendants' stated
policy of nondiscrimination and affirmative commit-
ment to the employment of other-race faculty and
staff at every institution within the system, and the
efforts undertaken pursuant to the stated policy, serve
to fulfill their affirmative duty to dismantle the for-
mer segregated system as it pertains to faculty and
staff employment.
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IV. Conclusion

From the many clays of testimony and the thousands
of pages of exhibits received by the court during this
trial, it is very easy indeed to become concerned with
the inefficiencies and wastefulness of the higher edu-
cation system in the state which came out so clearly
from the evidence; but the issues of this case are not
about the inefficiency for example of having two state
universities only 20 miles apart in the eastern part of
the state with separate administrations and duplicat-
ing programs, and two state universities on the west-
ern side of the state only 50 miles apart, each with
separate administrations and duplicating programs.
The issues are not about the economic efficiency of
funding traditionally black and traditionally white
universities which duplicate as many as 75 %' of each
other's baccalaureate programs. Nor do the issues in
the case deal with the wisdom of maintaining a sys-
tem which required in the hard economic times of
1981-86 the first university of the state, the Univer-
sity of Mississippi, to drop more programs than was
required of a smaller, noncomprehensive university;
nor do the issues deal with the attempt by the state
to maintain three comprehensive universities which
compete with each other for the financial resources
available, when larger surrounding states with larger
higher education budgets maintain only one premier
comprehensive university per state.

What the issues of this case are about are the
Constitution and the laws of the United States as
they apply to the offering of higher education by the
State of Mississippi to its citizens and whether any
practices or policies of the State in the higher edu-
cation field are racially motivated to bring about re-
sults which deprive black citizens of benefits pro-
vicled to white citizens.
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In summary, the court finds that current actions
on the part of the defendants demonstrate conclu-
sively that the defendants are fulfilling their affirma-
tive duty to disestablish the former de fure segre-
gated system of higher education. The defendants
have adopted race-neutral policies and procedures in
the areas of student admission and recruitment anid
in the areas of faculty and staff hiring and resource
allocation. The defendants have also undertaken sub-
stantial affirmative efforts in the areas of other-race
student and faculty-staff recruitment and funding
and facility allocation. It is obvious from the testi-
mony presented that the defendants undertake to
fund more institutions of higher learning than are
justified by the amount of financial resources avail-
able to the state, but that is a policy decision of the
legislature that affects the quality of the institutions
among which the monies must be so thinly divided.
Such a decision by the legislature goes to the quality
of the institutions and not to the constitutionality of
the funding. The differentiations made by the de-
fendants with respect to each of the individual insti-
tutions in the designation of institutional missions
are reasonable and were not motivated by discrimina-
tory purpose. The court finds no proof in this record
of current violation of the Constitution or Statutes
of the United States by the defendants. This case
should therefore be dismissed.

Let an order issue accordingly.
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APPENDIX D

Constitutional and Statutory Provisions Involved

The Equal Protection Clause of the Fourteenth
Amendment provides:

No State shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any State
deprive any person of life, liberty, or property,
without due process of law; nor deny to any
person within its jurisdiction the equal protec-
tion of the laws.

U.S. Const. Amend. XIV, @ 1.

Section 601 of Title VI of the Civil Rights Act of
1964 provides:

No person in the United States shall, on the
ground of race, color, or national origin, be ex-
cluded from participation in, be denied the ben-
efits of, or be subjected to discrimination under
any program or activity receiving Federal fi-
nancial assistance.

42 U.S.C. 2000d.
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